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1.
Introduction
Even though the sixteenth century is commonly remembered as the golden age of Spain (el siglo de oro), poverty was a constant threat to large parts of its population. Agriculture and food reserves could not keep up with the increase in population over the century, leading to migration of innumerable poor people to the cities
. The famous Cambridge historian Sir John Elliott once noted that Castile’s agrarian system had been “unhealthy” from the late fifteenth century onwards – a situation that was only aggravated in the sixteenth century due to persistent government support for the wool trade at the expense of investment in agricultural technology
. When the Spanish kings started to regulate the price of grain, the plight of the farmers was aggravated. The devastating consequences of these market interventions haunted Spanish agriculture for more than a century
, leading to intense debates among theologians and jurists about the bindingness in conscience of the maximum grain price (tasa del trigo)
. Another factor that contributed to the decay of the Spanish economy was the so-called “price revolution”, the persistent increase in prices over more than a century. The explanation for this phenomenon has traditionally been sought in the influx of silver from the Americas, but alternative theories emphasize the financial revolution in the Spanish Netherlands combined with a boom in copper mining across Europe
. In any event, the price revolution was a fact that consistently decreased the purchasing power of the Spanish population. The inequality between the ordinary people and the happy few – hidalgos and caballeros who had made a fortune in the new capitalistic environment – reached alarming heights. Yet, even the aristocrats felt that their future was unsure. Many noblemen ran up huge debts and fell from status
.
This paper will investigate how Domingo de Soto (1494-1560), a learned doctor in theology, reacted to legislative solutions proposed by urban and imperial authorities to solve the social challenges resulting from the dire state of the Spanish economy
. Domingo de Soto was a dominican friar and a theologian from the University of Salamanca. He is mostly remembered for his participation in the Council of Trent, for being Charles V’s confessor, and for his treatise on justice and right (De iustitia et iure)
. Soto’s deliberation on the cause of the poor, which was first published in 1545, was a direct reaction against statutory regulations in cities such as Zamora, Vallodollid and Salamanca that laid down public measures to deal with poverty and migration
. The more specific angle from which this problem will be considered is the question how the learned doctors in theology took a critical stand towards the measures taken by the law-makers – the creators of statutory regulations (lex) – on the basis of their defence of the natural legal order, the ius commune and subjective rights (ius). As such, it starts from the intuition formulated in Professor Manlio Bellomo’s book “Elogio delle regole”, namely that the ius commune has been seminal in creating a science of law that helped to protect citizens’ rights against arbitrary regulation by feudal lords and other powerful lawmakers
. Using modern terminology, one could say that medieval and early modern scientia iuris contributed to the protection, by learned doctors, of fundamental rights and the “rule of law”.
2.
The School of Salamanca and the Ius commune tradition
Soto was part of an influential renaissance of scholastic theology which, in Italian, is often called “la seconda scolastica”
, but which is also referred to as “late scholasticism”, “early modern scholasticism” or even “Baroque scholasticism”
. As the Italian term rightly suggests, this movement of theologians and jurists was a new wave of scholasticism which came after the rich period of late medieval scholasticism. Thomas Aquinas (c. 1225-1274), Duns Scotus (c. 1265-1308), and many other realist and nominalist theologians of the thirteenth and early fourtheenh centuries were a constant point of reference for the scholastics in the sixteenth and seventeenth centuries. But so were the works of late medieval civil lawyers such as Bartolus de Saxoferrato (1313-1357) and Baldus de Ubaldis (1327-1400), or of experts in canon law such as Johannes Andreas (c. 1270-1348) or Abbas Panormitanus (1386-1445). The mythical founder of early modern scholasticism in Spain was Francisco de Vitoria (1483/1492-1546), who taught at the university of Salamanca and became very influential. That is why the movement is often referred to as “the School of Salamanca”. The origins of the scholastic revival in sixteenth century Spain cannot be reduced, however, to the influence of Francisco de Vitoria
. What matters in this context, is that the theologians and jurists who belonged to this “school” combined scholastic philosophy with the legal teachings of the ius commune
. Professor Bellomo has already pointed this out in his L’Europa del diritto comune
. This led to a very interesting but also complicated synthesis of virtue ethics and civil and canon law doctrines, of scholasticism and ius commune. This mix was very influential, and it contributed to the fact that many legal categories and concepts of the ius commune had a lasting impact on the Western legal tradition, especially in the field of private law
. At the same time, the ius commune was changed and transformed by theologians working in the tradition of the School of Salamanca. They systematized the Roman and canon legal tradition, while strengthening the natural law component. 

It is misleading to think of “scholasticism” as a purely academic movement which was somehow detached from real life. Regrettably, the same, mistaken view has often hindered modern scholars to see the practical relevance of the juridical experts of the ius commune
. But just as the medieval jurists, the scholastic theologians who were part of the School of Salamanca developed their knowledge precisely to be able to give advice to the princes and the citizens of their time
. The role of scholastic theologians, especially the Jesuits, in political counselling has been abundantly studied in recent years
. Often in their role as confessors in the sacrament of penance, they were confronted with the qualms of consciences following from new realities, such as the discovery of the New World, the invention of new financial techniques, such as safe capital investments, or new social problems, such as the tremendous rise of poverty in sixteenth century Spain. The theologians and jurists of the School of Salamanca used the juridical grammar and vocabulary of the ius commune to come to grips with those new phenomena and give advice in daily practice. In fact, they wrote treatises on Justice and Right (De iustitia et iure) precisely to give legislators an idea of how they could make laws (leges) and initiate public policies that were in harmony with the principles of iustitia and ius. For example, Domingo de Soto’s treatise On Justice and Right (1553-1554) was conceived of as a mirror-for-princes, dedicated to Charles, the son of King Philip II
. At the same time, their profound knowledge of the ius civile and the ius canonicum enabled the theologians to be critical of the leges enacted by the public authorities, especially if they were not consonant with the principles of natural law (ius naturale), which was the ultimate criterion to evaluate statutory provisions from a moral point of view
. Of special concern to the theologians was the protection of individual citizens’ subjective rights (iura) against violation by arbitrary laws (leges)
. 
3.
The rise of statutory legislation on begging and poor relief
Domingo de Soto’s Deliberation on the cause of the poor was published both in Spanish (Deliberación en la causa de los pobres) and Latin (Deliberatio in causa pauperum) on January 30th, 1545
. A couple of months earlier, Soto had been involved, in his capacity as the prior of the Dominican Convent of San Estebán, in the organization of poor relief in Salamanca after the city had been struck by a famine
. It was this practical experience, perhaps, which, combined with his doctrinal views on the necessity of alms-giving within the divine providential order and the Christian salvific economy – on which he had lectured in 1542-1543
 – urged him to react to a couple of legislative interventions in the preceding years which had aimed to regulate poor relief in Spanish cities such as Madrid, Salamanca, Valladolid and Zamora
. As Soto recounts in the second chapter of this work
, the estates of those cities (the cortes) had started to submit petitions to Emperor Charles V from the 1520s onwards to make sure that legislative measures were taken to deal with the problem of vagabonds and beggars. After several failed attempts and a new social crisis caused by another famine, in 1540 the imperial council finally issued an instruction for the cities.  

According to the imperial instruction that was laid down in 1540 and published in Medina del Campo in 1544, poor relief must be organized by public authorities subjecting the right to beg to strict conditions. Every city must appoint a public servant who carefully examines beggars and vagabonds and makes a distinction between the true and the false poor. The rightful poor must acquire a licence, an administrative document, to be able to receive public assistance. The unlawful poor are forced to work or punished. Each city must provide for its own public poor relief system, so that the poor do not migrate to other cities. The six most important articles in the imperial ordinance were the following, according to Soto
: 1) in order to be recognized as a lawful beggar, one’s state of necessity is subject to public control and examination; 2) the poor, even the legitimate, are not allowed to emigrate to other cities or lands, they must remain in their original place of living unless in the case of famine or pest; 3) the poor need to obtain a license from a public servant or a parish priest which shows that they are allowed to beg; 4) this license is only granted if the poor man first subjects himself to the sacrament of confession; 5) pilgrims on the way to Santiago de Compostela must remain on this road; they cannot leave it to go and beg in cities and villages along the road; 6) a reform and reinforcement of the hospitals, if only to make sure that the local poor would not emigrate to other places. 

Through several Ordenamientos de los pobres, the imperial instruction was rapidly implemented in Spanish cities such as Madrid, Salamanca, Valladolid and Zamora. In the city of Zamora, the imperial laws were implemented very quickly, not in the least on the request of Juan de Medina (1492-1572), also known as Juan de Robles, a Benedictine abbot, who thought that Spain had to follow the new wave of public poverty relief
. On March, 20th, 1545, less than two months after the publication of Soto’s Deliberatio, Juan de Medina published a refutation of Soto’s conservative views
. As a matter of fact, the Spanish ordenamientos followed the example of urban statutes on public poverty relief promulgated in plenty of northern European cities since the 1520s.
. For example, following the recommendation of Martin Luther, who had urged cities to prohibit begging, the city of Wittenberg radically changed its approach to poor relief in 1521-1522
. It is worthwhile noting that the transformation of social policy did not only occur in Protestant Europe, even if the abolition of religious orders in those regions may have facilitated the implementation of new models
. Catholic cities, too, fundamentally changed their approach to poor relief in the early sixteenth century, as can be witnessed in Venice
. As a matter of fact, the second edition of the Latin version of Soto’s Deliberatio was the result of conservative members in the Great Council of Venice asking Soto to lend support to their cause, as they were afraid that the new ideas about poor relief would definitively conquer the Republic
. 

Most importantly, cities in the Southern Netherlands, which were under Spanish control, had also started to adopt urban legislation to improve public poor relief from the early 1520s onwards. In 1525, Ypres reorganized its system of poor relief. Emperor Charles V was so enthusiastic about it, that he took the statutory laws of Ypres as a model for the entire Spanish Netherlands in the Edict of 7 October 1531
. When Jean Royart, a Franciscan friar in Bruges, started to criticize the reform movement, the Council of Flanders threatened his superior with accusing Royart with laesio majestatis
. Measures similar to the one in Ypres were taken in Ghent (1535), Antwerp (1540) and Mechelen (1545)
. In this manner, the Spanish Netherlands became a pioneer in the reinforcement of public control over the poor. The intellectual justification for these policies came in 1526 with the publication of the Juan Luis Vives’s (1493-1540) work De subventione pauperum. Vives, a Spanish migrant in the Southern Netherlands, advocated a system of conditional and public poverty relief, since he thought that alms-giving, private charity and ecclesiastical initiatives were inefficient to deal with poverty. Vives admitted that, in an ideal world, charity and almsgiving would be enough to solve the poverty problem. But he was sad to find that, in reality, nobody cared about more than his own property, his own house, and his own individual person. Consequently, one had to think about human, not divine remedies to solve the poverty problem.

Vives proposed seven measures to deal with poverty
: 1) increased attention and care for the poor by the government of the cities and their hospitals; 2) careful execution of the statutes of charitable foundations, so that the will behind the legacy be fully put into practice; 3) public inspection of hospitals and other charitable institutions by public servants who would register to whom care was being distributed and how the money was spent; these public servants themselves would be accountable to the mayor and the city council; 4) poor people who stayed at home would also be registered by public servants and their way of life would be examined; these poor would have to explain how they lived before they became poor and also explain how they fell into poverty. By the way, Vives told that the public servants should not give credence to a poor telling that somebody else was also a poor; 5) beggars and vagabonds without a fixed domicile but in relatively good shape were required to register their names in the town hall and give a reason why they begged in the streets; 6) sick beggars and vagabonds would have to justify their condition to public servants who were assisted by a medical doctor who could control whether they were speaking the truth; 7) the public servants who were delegated by the city council to examine the poor would also be granted the power to sanction the poor who did not comply with the public orders; they could even put them in prison.

It would fall outside the scope of this contribution to go into the details of Vives’s proposal for a public system of poor relief, which has received a lot of attention in scholarly literature
. Yet, in order to better grasp Soto’s discussion of the matter, it deserves emphasizing that Vives wanted public servants to exercize strict control over who was really poor or not, and, consequently, who was really entited to receive assistance by the city and who was not. Moreover, he wanted medical doctors to examine the sick poor to check whether they were not lying about their health condition. In Vives’s view there was no such a thing as a “right to laziness”. He regretted that there were many jobs in the textile industry in Bruges, but that the bosses could not find enough people who were willing to work. Therefore, he insisted with the Apostle Paul (2 Tess. 3.10) that the one who is unwilling to work, shall not eat. Hence, everybody who was not too old and in good healthy could not be considered a legitimate beggar. He went as far as saying that even blind people should not abandon the idea of working too easily, claiming that they could be fit to become musicians. The poor should be asked what profession they could exercise, and if they had not previously acquired any skills or competence, they should be taught a certain profession. Vives was quite severe for immigrants who came to Bruges to beg in the streets. According to Vives, it was necessary to send those people back to their region or country of origin, even if they had to be given food and money for their trip back. He also claimed that one should not be afraid to give poor people who engaged in sordid and vicious activities such as prostitution and gambling, less assistance, so that they would remember that it was not a good idea to continue those vicious activities.
4.
Ius commune, divine law, natural reason and Soto’s attack on the poor laws
Domingo de Soto was skeptical about the new, public approach to poverty relief that emerged in the first half of the sixteenth century. He defended the old, medieval way of coping with poverty, that is by appealing to private charity and by relying on the institutional assistance provided by the Church
. It was a conviction rooted in a static worldview centered around the idea that the rich and poor were “bound together in a symbiotic relationship of mutual necessity”
, fixed for eternity according to a divinely ordered plan. While the poor needed material support from the rich to safeguard their bodily existence, the rich needed the help of the poor to gain salvation of their souls. In Soto’s view, doubting the necessity of private charity and rich people’s practice of giving alms was tantamount to questioning divine providence
. Moreover, Church leaders, not urban institutions, needed to take special care of the poor, since God was the advocate and father of miserable persons
. Soto cited medieval canon law provisions about religious houses to bolster this claim, especially in the Liber extra (X 3.36) and in the Constitutions of Pope Clemens V (Clem. 3.11)
. Needless to say, it would fall beyond the scope of this paper to offer a comprehensive analysis of the entirety of Soto’s arguments in this regard. Soto’s plea against the introduction of a system of public poor relief has been examined thoroughly over the last couple of years
. Against the background of one of the central themes in Professor Bellomo’s Elogio delle regole, this paper merely wants to stress that Soto’s knowledge of the ius commune and his belief in the primacy of natural law over human positive law played a central role in his reluctance to accept the new statutory provisions on dealing with beggary and vagrancy. Soto rebuked the legislative initiatives in the Spanish Netherlands and Germany, deeming their imitation in Spanish cities such as Valladolid and Zamora wholly inappropriate. He considered the ordenamientos as breaching fundamental rights of the deserving poor. 

Soto’s attack against the introduction of a more rigorous, public system of poor relief does not mean that he deemed all kinds of poverty and vagrancy acceptable. The one point of view which he fully shared with the Ordenanza de Zamora, or, for that matter, with Vives, is that the false or undeserving poor, called “vagabonds” (vagabundi), should be punished. In fact, this was an opinion which was a substantial part of the ius commune tradition. As Brian Tierney has shown, the distinction between the true and the false poor, between those who deserved to receive alms and those who did not, reached back to Augustine and was fully developed by the Decretists
. The Biblical foundation of this distinction was, in addition to the afore-mentioned letter of Paul to the Thessalonians (2 Tess. 3.10), Genesis 3.19, which admonishes that man will have to labour hard if he wants to have something to eat. Soto added other references from the Old and New Testament to make that point clear, such as Deut. 25.4 and Mt 10.10. He expressly considered these texts as exemplifying a prohibition on vagrancy instituted by divine law (lex divina)
. Yet, Soto went further, explaining that vagrancy was not only forbidden by divine law but also by natural reason (ratio naturalis)
. The rational nature of the prohibition on vagrancy was intimately connected, for Soto, with the moral dissapproval of idleness (ociositas) which was typical of the scholastic tradition
. Lazy people learned to lie, to steal and to forget about God and religion. Consequently, Soto approved the imperial ordinance’s harsh treatment of vagabonds: the illegimate poor should either leave the country or start to work. This approach was also in line with the European ius commune
 according to Soto, citing provisions from Justinian’s Code (C.11.26.1) and the Authenticum (Nov. 80), and with the Spanish ius particulare modelled on the Roman law, as in the Siete Partidas and other Spanish legislation
.  

Soto nevertheless warned the rich that they should not use the frequency with which one could encounter vagabonds or undeserving poor as an excuse to stop giving to poor people altogether. If somebody really lacked the forces to work sufficiently to be able to provide for his family, he should be considered a deserving poor even when he was not suffering from a particular illness
. Soto also observed that some poor were in good shape and willing to work, but could not find a job. Under such circumstances, they had a right to beg (ius mendicandi), in their own town as well as abroad
. Without a proper employment policy, cities could not forbid beggars. If a city did not make sure that all citizens could find a job, it had to permit beggars, both from within and outside town. That was a matter of good governance
. 

A major point on which Soto disagreed with the petitions of the cortes and Charles V’s imperial instruction of 1540 concerned the prohibition on migration for the deserving poor, or, conversely the expulsion of foreign legitimate beggars. As a matter of fact, the instruction denied legitimate poor the right to leave their original town and move to another city to beg for alms there. “All those petitions are new and never has such a law been requested or promulgated by any people on earth,” Soto affirmed
, taking “all laws, human and divine (iura omnia divina et humana) as witness” to his position. Foremostly, Soto criticized this prohibition on migration for legitimate beggars on the grounds that it went against the fundamental principles of divine law, natural law and the ius commune
. The new statutory laws threatened the deserving poor’s right to self-preservation, which was protected by natural law
. Of particular relevance in Soto’s reasoning is the ius commune, especially Novel 80. Even if, in principle, this provision is about punishing idle foreigners, granting Roman citizens the right to turn them into forced laborers or slaves, it contains an exception for those who are not capable of working (laesi). Soto claims that the exception is formulated in general terms, without distinguishing between nationals and foreigners
. 

Whether foreign or local beggars, in Soto’s view they always have the right to ask alms if they are no longer capable of working because of sickness or old age. According to Soto, this basic truth, enshrined in Justinian’s Novels, can be further corroborated on the basis of several arguments. First of all, as a matter of ius naturale and ius gentium access to cities cannot be denied to anyone except if that person is a public enemy or a criminal – in pinciple, everybody has a right to stay (ius commorandi) wherever he wants
. In the secondarly literature, this right has been explained in terms of the more general defence, by early modern scholastics of the right to wander (ius peregrinandi), the right of exchange with other people (ius communicandi), or, also the right to migration (ius migrandi)
. This right is especially important for the legitimate poor, according to Soto, because the king can never lay down laws on almsgiving that are more burdensome to the people than then the precepts on almsgiving in natural law and the Gospel
. Yet, the precepts on almsgiving in the Gospel are never binding on pain of mortal sin, except in the case of extreme necessity. This is the second reason Soto gives to further criticize the imperial instruction of 1540. Human positive law should not prevent poor people from emigrating to other places and countries, because otherwise there will be situations where the poor’s right to self-preservation are violated, since the rich in one place cannot be forced by royal command to give alms. Except in cases of extreme necessity, giving alms is a matter of mercy, not of justice, so citizens cannot be forced to share their riches with the poor. If the gratitude of alms-giving is accepted as a principle, then poor people must be given the chance of moving to those places where they will find a benevolent alms-giver
. 

Soto also defended the legitimate poor’s right to move and beg in foreign places by relying on Paul’s theology of the corpus mysticum, the Mystic Body: all Christians are part of one body, as Paul explained in his letters to the Corinthians (1 Cor. 12.12) and the Romans (Rom. 12.5)
. In Christ’s Body all people are of equal value, because as Paul says in Gal. 3.28, we are all subject one Lord and in Christ there is no difference between a Greek and a Jew. The rich parts of the Kingdom of Spain have to share with the poorer parts in the same Kingdom, just as rich Dioceses have to support poor Dioceses. Foreigners, in particular, should be given alms, because on the basis of Rom. 12.13 hospitality (hospitalitas) is a divine and natural duty
. Hence, Soto disagreed with the provision in Charles V’s constitution which said that pilgrims could not leave the road to Santiago de Compostela in order to beg for food, money or shelter. According to the Dominican theologian from Salamanca, the only thing that mattered was for beggars to be qualified as deserving poor
: “As long as they are legitimate poor, they have a right to beg randomly (ius promiscue mendicandi), regardless of whether they are locals or foreigners”. If his means are limited, the benefactor may want to prefer giving alms to a local rather than a foreigner – that is in accordance with the right order of charity
. But deserving poor coming from abroad should not be deprived from their natural right to beg as such. 

Soto not only disagreed with the statutes of cities such as Zamora, Cologne and Ypres on the basis of his respect for the principles of ius divinum and ius naturale. There were also economic, cultural and psychological reasons for rejecting the model of public poor relief. He warned that Flemish and German cities should rather follow the medieval Spanish model than the Spanish cities adopting the Flemish or German legislation
. There were economic reasons for that
. “Besides the fact that, as I have already mentioned, the people in Ypres and Germany are more ‘political’, their public finances are doing much better,” Soto explained the difference between Spanish and northern European cities, “From their wealthy public treasure they can take the money and distribute it to the poor, as is laid down in the laws of the people of Cologne and Ipres”
. There were also cultural and psychological factors, according to Soto, which explained why it would have been better for the Spanish to keep the old, charity-based system of poor relief
. Spaniards are moved by personal pity and mercy rather than by laws and written obligations
. Spaniards have to be touched in their hearts by meeting the poor directly and see their faces. Then they will give alms. Poor people begging for money in person will be much more successful than public servants collecting money on their behalf, since the presence of an object is capable of changing our heart and will.
 This, Soto says, is a phenomenon which is real and just, and which could be called “pious fraud” (fraus pietatis)
. Moreover, private charity does not only make people give money to the poor, but also food or clothes, whereas the public service only gives money
. Last but not least, if poor people are allowed to go from one house to another, they will always find someone at home, and if the husband is not moved by the pitiful sight, then probably the wife will be
. All those very human, emotional and personal factors are removed by the public system of poor relief, according to Soto.

5.
Conclusion
This paper has tried to illustrate how legislative measures issued to cope with a social crisis in early modern Spain were critically examined by Domingo de Soto, a Dominican theologian steeped in the Thomistic revival movement of the School of Salamanca, on the basis of his scientia iuris, his profound knowledge of the rule(s) of law. Soto’s critical assessment of several statutory provisions (leges) – the product of voluntary political decisions – stemmed from his expert knowledge of justice (iustitia) and law (ius) in the sense of an objective, multilayered body of norms and laws, consisting not only of contemporary human positive law, but also of natural law (ius naturale), divine law (ius divinum) and the tradition of Roman canon law (ius commune)
. From these multiple and interacting legal orders, citizens derived subjective rights, which protected them against arbitrary and authoritarian rulers. If one were allowed to draw a parallel with the functioning of modern Western legal systems, Soto’s role in protecting basic rights against arbitrary government interference could be compared to that of a judge in a constitutional court
. He carefully examined whether rules of a lower order, laid down by kings and urban authorities, respected the laws and rights deriving from a superior order, ius naturale, ius divinum, and also the Roman canon law of the ius commune. Hence, Soto’s critical view of the introduction of a public system of poverty relief was not just theoretical in nature. He acted like a guardian of the old constitutional order of society. The scholastic analysis of law and society served the interests of the people and the solution of practical problems. 

Early modern scholastic theologians such as Soto were not just learned specialists of the science of law, but also practical counsellors. They put their scientia in the service of the utilitas publica. They expressly addressed their deliberations to the King, so that he may change his mind and alter his socio-economic policies for the sake of the public interest. Domingo de Soto addressed himself to emperor Charles V and his son Philip – the later King Philip II – so that they may re-consider their way of solving the twin problems of poverty and begging. Following an imperial instruction, several cities in mainland Spain and the Spanish Netherlands had begun to create public institutions for poverty relief, departing from the old, charity-based paradigm of almsgiving and ecclesiastical oversight in helping the poor. In his Deliberation on the cause of the poor of 1545, Soto critically evaluated the statutory provisions on the introduction of public welfare systems, thus anticipating the Tridentine reinforcement of the medieval ideal of private alms-giving monitored by the Church
. In the absence of a fully-fledged employment policy, urban authorities should not deprive the legitimate poor from their fundamental right to migrate to another city and provide for themselves and their family through begging. The basis of Soto’s critique, then, came from his expert knowledge of ius, which told him that the deserving poor have a right to free movement. Soto critically evaluated urban statutory provisions (leges) forbidding the deserving poor to beg in foreign cities, considering this prohibition as a violation of their basic right to beg wherever they wanted to dwell, which, as he abundantly showed, was grounded in ius naturale, ius divinum and ius commune.
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