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Abstract 5
How could Colombia deal with the overwhelming cruelty of mass atrocities committed during its 6
ongoing conflict? This article intends to thoroughly explain the strategies implemented in Colombia 7
to deal with the issues of transitional justice in an ongoing conflict and to illustrate the state of the 8

©

art of the approaches to justice. In order to do so, we will show the limits of the retributive justice
approach at both the national and the international level and propose the applicability of the restor- 10
ative justice approach in dealing with mass victimisation in dealing with past crimes. This debate 11
becomes even more complex due to the shadow of the International Criminal Court (ICC), which 12
has exerted great influence in implementing a dominant retributive oriented approach to the 13

expenses of other ways of doing justice. 14
Keywords 15
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1. Introduction 18

For more than five decades the Colombian society has experienced a devastating 19
conflict that has implied millions of victims of serious violations of human rights 20
such as torture, massacres, kidnapping, forced displacement, child recruitment, 21
among others. Behind these atrocities are thousands of offenders, many of whom 22
have already demobilized either collectively or individually.! Despite the ongoing 23
conflict, and for the first time in its history,> Colombia implemented State orga- 24
nized transitional justice mechanisms to deal with the consequences of mass 25

D Agencia Colombiana para la Reintegracién, Desmovilizacién, <www.reintegracion.gov.co>,
10 January 2012.

? In the words of Gomez, “in previous peace processes in Colombia, crimes against humanity have
never been prosecuted, the victimizers have never been required to confess, even negligibly, to the
truth of their crimes, nor have the victims and their right to reparations been taken into consider-
ation”. Felipe Gémez, ‘Challenges for Transitional Justice in Contexts of Non-transition: The
Colombian Case’, in Michael Reed and Amanda Lyons, (eds.), Contested Transitions: Dilemmas of
Transitional Justice in Colombia and Comparative Experience (International Center for Transitional
Justice, Bogota, 2010).
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26  atrocities; Law 975, better known as the Justice and Peace Law (JPL), was enacted
27 into law by the president on 25 July 2005 to “ease the peace negotiations with the
28 armed groups and the individual and collective reincorporation of the members
29  into civil life, guaranteeing that the victims will have the right to truth, justice
30 and reparation”.’

31 This law, which did not go without thorny controversy,* established the legal
32 framework for members of paramilitary and guerrilla groups responsible for the
33  violations of human rights, who were not granted amnesties and pardons through
34 Law 1106 of 2006.° Unlike the ordinary Colombian penal code, which prescribes
35  prison sentences that could go up to 60 years, the JPL offers a reduced alternative
3 prison sentence. In sum, as Lyon notes, the JPL establishes “a confessional crimi-
37 nal justice model that offers willing candidates significant reduced sentences (five
38  to eight years in prison) in exchange for satisfaction of several conditions, includ-
39 ing cessation of criminal activity, full confession to past crimes, and submission
40 of all personal assets for victim reparation”.

41 Besides these criminal proceedings, the JPL created a particular commission,
42 the National Reparation and Reconciliation Commission (CNRR), whose main
43 guiding principle “is to take care of yesterday’s victims so as to prevent tomorrow’s
44 victims”.” Furthermore, reparative procedures such as the administrative repara-
45 tion and the historical Victims Law, as well as a consolidated disarmament,
46 demobilization and reintegration (DDR) process have also been implemented in
47 Colombia.

48 Certainly, the overwhelming cruelty and massive scale of the crimes commit-
49 ted in the conflict has posed various obstacles to the effective administration of
50 these mechanisms, which raises the question of the adequate approach to deal
51 with past crimes. In its effort to find a balance between justice and peace,
52 Colombia has implemented various transitional justice mechanisms that have
53  been influenced by the retributive approach due to the current paradigms of jus-
54  tice at the international level. In fact, these paradigms have done such much
55 emphasis on retributive justice that they prevented other ways of dealing with
56  mass atrocities, like the one offered by the restorative justice approach.

3 Article 1 of the Justice and Peace Law, Law 975 of 25 July 2005.

9 Eduardo Pizarro and Leén Valencia, Ley de Justicia y Paz (Cara & Sello, Grupo Editorial Norma,
Bogota, 2009).

* Law 1106 of 2006, which extended the effects of Law 782 of 2002, granted amnesty to the
demobilized members of illegal armed group who did not had criminal charges.

9 Amanda Lyons, ‘For a Just Transition in Colombia’, in Michael Reed and Amanda Lyons, (eds.),
Contested Transitions: Dilemmas of Transitional Justice in Colombia and Comparative Experience
(International Center for Transitional Justice, Bogota, 2010).

7' Eduardo Pizarro ‘Justice, truth and reparation law and its impact on the peace processes in
Colombia’, in Colombia: Peace Processes and their Legal Framework (EPP-ED Group in the European
Parliament, Brussels, 2005), p. 18.
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As a matter of fact, the role of the International Criminal Court (ICC or the 57
Court) in Colombia has made this debate even more complex due to the delicate 58
correlation between national mechanisms of justice and the jurisdictional role of 59
the ICC. In fact, since the court is one of the main representatives of the retribu- 60
tive justice approach when dealing with past crimes, it has established limitations 61
regarding other approaches to justice like the restorative one. 62

This article intends to illustrate the state of the art of the retributive and the 63
restorative approach to justice in Colombia. In order to do so, we will first of all 64
give a brief overlook to the Colombian conflict and legal tradition. Secondly, we 65
will explain the strategies that have been used to deal with the crimes of the ongo- 66
ing conflict, showing the limits of the retributive justice approach at both the 67
national and international level, and finally, we will explore the applicability of 68
the restorative justice approach in dealing with mass victimisation under an era 69

governed by the shadow of the ICC. 70

2. The Colombian Conflict 71

Colombia is currently on the process of establishing the grounds of its transition 72
after more than 50 years of violence. In fact, it is one of the three more extended 73
ongoing conflicts in the world, in which “violence has become the reference point 74
for Colombian politics, society, and economy”.® 75

One of the first landmarks of this long lasting conflict is the period known as 76
“La Violencia” (1946-1953): an episode of the Colombian history marked by 77
regional clashes between two political parties, the Liberals and the Conservatives, 78
and symbolized by the murder of the liberal leader Jorge Eliecer Gaitdn which 79
took place on the unforgettable 9 April 1948. It is estimated that between 1946 80
and 1953, 200,000 persons were killed in the confrontations between liberal self- 81
defense groups and counter insurgent Conservatives militias.” The inability of the 82
civilian leaders to deal with rural violence and their own political disputes allowed 83
General Rojas Pinilla to lead a coup détar in 1953. Four years later, a pact was 84
signed between these two traditional parties, removing Rojas Pinilla and giving 85
rise to the National Front (1958-1974): an alliance that lasted 16 years during 86

® Gonzalo Sdnchez, ‘Problems of Violence, Prospects for Peace’, in Charles Bergquist et al. (eds.),
Violence in Colombia, 1990-2000: Waging War and Negotiating Peace (Scholarly Resources Inc.,
Wilmington, 2001) pp. 1-38.

9 Ferndn Gonzdlez, Conflicto Violento en Colombia: Una perspectiva de largo plazo, <www.google
.com/url?sa=t&rct=j&q=1a%20violencia%201946%201953%2C%20200%2C000%20muertos
%20colombia&source=web&cd=48&ved=0CD8QFjAD&url=http%3A%2F%2Fcmap.upb.edu
.c0%2Frid%3D1144355653250_1241055914_694%2FConflictoViolentoColombiaFernanGon
zalez.doc&ei=ydtDT8HO6LozvggeEy92nCA&usg=AFQjCNGLUV8m0g9SHD4GAE-NUFUQY
g9CKw&sig2=BfMvkz4PiRegy]dkta-OUw>, 15 December 2011.
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87 which Liberals and Conservatives intercalated the presidency and other govern-
88 mental positions.

89 However, in spite of the general stability triggered by the National Front, vari-
90 ous parties felt excluded from the political scenario. In addition to such exclu-
91 sion, theemergence in the 60s of Cuban-style communism and social revolutionary
92 ideologies contributed to the consolidation of left-wing revolutionary guerrillas
93 groups such as the National Liberation Army (ELN-1964), the Revolutionary
94 Armed Forces of Colombia (FARC-1966), the Popular Liberation Army (EPL-
95 1967) and the 19 of April Movement (M19 — 1970), among others.

96 During the 1970s, the Colombian society went through diverse processes of
97  transformations that made evident the obsolescence of official institutions. The
98 weak Colombian State was ineffective to deal with these social changes and the
99 emergent popular claims for land distribution and social justice continued being
100 ignored by the government.

101 The fight of guerrilla groups against the government and civilians triggered the
102 emergence of the paramilitaries in the 80s. These groups emerged initially in
103 Antioquia, the Caribbean Coast and the Valle and particularly expanded after the
104 year 1984. Lately, in 1997, under the leadership of Carlos Castafio, they became
105 a structured and extensive organization known as the Aurodefensas Unidas de
106 Colombia (United Self-Defense Forces of Colombia, AUC).

107 'The decades of the 1980s and the 1990s were marked by relevant processes of
108 negotiations and peace accords with guerrilla groups. As a result, various demo-
100 bilized guerrilleros were offered the opportunity of participating into society in a
110 democratic way, particularly in the National Constituent Assembly, which
111 resulted in a new Colombian Constitution promulgated on 4 July 1991. Butsstill,
112 in spite of this fruitful sequence of peace events, Colombia missed a historical
113 opportunity to achieve peace through the assassinations and disappearances of
114 the members of the Patriotic Union, a coalition of communist-socialist tendency
115 product of previous guerrilla’s demobilizations. Undoubtedly, this tragic event
116 compromised further negotiations with the guerrillas,'"" notably with the FARC
117 and the ELN, that are still operating today.

118 The attempt of achieving peace was also intended by President Pastrana (1998-
119 2002) when offering an area of 42.000 km2 to the guerrilla of the FARC: a
120 demilitarized Colombian territory, known as “El Caguan”, totally submitted to
121 the rules of the illegal organization. Despite this generous presidential effort, the
122 FARC continued committing mass atrocities on a daily basis. As a result, in
123 February 2002, Pastrana announced the definitive breaking off of the peace pro-
124 cess with the FARC and put an end to the demilitarized region.

19" Ferndn Gonzélez, “The Colombian Conflict in Historical Perspective’, 14 Accord, An International

Review of Peace Initiatives (2004) 10-17.
W Sdnchez, supra note 8.
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It was in this context marked by profound disillusionment and even rage 125
that Colombians elected President Alvaro Uribe Velez (2002-2012) on a military 126
platform. Uribe changed the dynamic of the negotiations combining it with a 127
hard-line militaristic approach,' characterized by the implementation of the 128
“democratic security” policy, which involved an intensification of the military 129
response against the guerrilla groups.” In fact, unlike the FARC and the ELN, 130
the AUC did not take long to initiate a peace agreement with the Uribe adminis- 131
tration that led to the signing of the San José de Ralito agreement in 2003, and 132
according to which the members of the AUC accepted to demobilize in exchange 133
of appropriate mechanisms designed to deal with their legal status and processes 134
of reintegration. This peace agreement, whose exact terms and conditions remain 135
unknown, led to the demobilization of more than 30,000 paramilitaries. However, 136
the number of demobilized ex-combatants increments on a daily basis due to the 137
individual demobilizations of ex paramilitary and guerrilla members. 138

In addition to the complexity triggered by the illegal armed groups, the 139
Colombian conflict has been terribly affected by the traffic of drugs; the economy 140
produced by this profitable business has transformed the conflict, consolidating 141
different forms of power that involves both paramilitary and guerrilla members, 142
but also regional and national political and military authorities." 143

It is in this complex context of ongoing conflict that Colombia implemented 144
State organized transitional justice mechanisms. 145

3. Transitional Justice 146

Transitional justice implies rethinking the way to end conflicts and the type 147
of strategies for post-conflict or post-authoritarian reconstruction. It refers, in 148
fact to “the full range of processes and mechanisms associated with a society’s 149
attempts to come to terms with a legacy of large-scale past abuses, in order to 150
ensure, accountability, serve justice and achieve reconciliation”.” This definition 151
involves a number of elements, such as, truth seeking, accountability, reparation 152

12" Cynthia Arnson et al., Los procesos de paz en Colombia: Miiltiples negociaciones, miiltiples actores
(Woodrow Wilson International Center for Scholars, Washington, D.C, 2007).

9 Marc Chernick, Acuerdo Posible. Solucion negociada al conflicto armado colombiano (Ediciones
Aurora, Bogota, 2008).

9 This phenomenon known as “Parapolitica” (Parapolitics) showed its real dimension when in
2005 the existence of these connections was disclosure and investigations against 102 members
of the Congress began. Claudia Lépez, ““La Refundacién de la Patria”, De la Teorfa a la Evidencia,
in Claudia Lépez, (ed.), Y refundaron la patria. .. De cémo mafiosos y politicos reconfiguraron el Estado
colombiano (Debate, Bogota, 2010).

19 Report of the Secretary-General to the Security Council of the United Nations, 7he rule of law
and transitional justice in conflict and post-conflict societies (S/2004/616).
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153 and reconciliation, which scholars have considered relevant when analysing
154 transitions.'®

155 From the Nuremberg trials to the creation of the ICC, the question of “transi-
156 tional justice” has been shaped by various approaches and mechanisms. In fact,
157 the complexities and unique characteristics of each war-torn society encourage a
158 rich variety of mechanisms to the expenses of a unique globalized mechanism of
159 transitional justice.

160 By dealing with such wide-ranging human issues, transitional justice is by
161 nature a multidisciplinary field of study. In the words of Kritz,

162 projects on justice and reconciliation in the aftermath of mass abuses have proliferated at
163 universities and think tanks. It has become a topic of inquiry in a variety of disciplines, includ-
164 ing law, philosophy, sociology, political science, theology, anthropology and the arts.!”

165 Interestingly though, despite the important role played by TRC and local-level
166 mechanisms, amongst others, the field of transitional justice has been mainly
167 tainted by a legalistic vision of justice, particularly at the international sphere. In
168 fact, as Liwerant rightly notes, “with the exception of juridical and historical
169 works, social sciences barely considered collective murders until the turn of the
170 21st century”.'® This pre-eminence of the legal dimension it is also evident in the
171 configuration and development of the field," especially if we take into account
172 that it is based on the idea of introducing legal constraints to transitions.

173 'The dominant role of international law in the literature and practice of transi-
174 tional justice has not gone without controversy and disputes with other disci-
175 plines that share different interests than those promoted by law. For example,
176 Lambourne explains how “the efforts of international lawyers and human rights
177 advocates to fairly and justly prosecute those responsible for perpetrating crimes
178 against humanity, and to ensure a future respect for the rule of law and human
179 rights principles, are juxtaposed against the efforts of international peace negotia-
180 tors and conflict resolution practitioners who prioritize the establishment of

181 peace and security and a climate of reconciliation between former enemies”.’

19 Ruti Teitel, Transitional Justice (Oxford University Press, New York, 2000). Also see: Stephan
Parmentier, ‘Global Justice in the Aftermath of Mass Violence. The Role of the International
Criminal Court in Dealing with Political Crimes, 41 1-2 International Annals of Criminology
(2003) pp. 203-224.

17 Neil Kritz, “The Legacy of Abuse: Confronting the Past, Facing the Future’ in Alice H. Henkin
(eds.), Where We Are and How We Got Here: An Overview of Developments in the Search for Justice and
Reconciliation (New York University School of Law, New York, 2002).

19 Sara Liwerant, ‘Mass Murder: Discussing Criminological Perspectives’, 5 Journal of International
Criminal Justice (2007), pp. 917-939.

9 Ruti Teitel, “Transitional Justice Genealogy’, 16 Harvard Human Rights Journal (2003),
pp. 69-94.

2 Wendy Lambourne, ‘Transitional Justice and Peacebuilding after Mass Violence’, Seminar
Presentation, Centre for Peace Research and Strategic Studies (K.U. Leuven, Leuven, 2006).
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The duel between international lawyers and conflict resolution practitioners 182
deeply touches the very particular transitional process of Colombia. As we will 183
see, retributive approaches, particularly the threat of being prosecuted by the 184
ICC, may pose serious obstacles to the peace and reconciliation process in 185
Colombia. 186

In addition, this legal dimension of transitional justice is not yet fully consoli- 187
dated; there is in fact an ongoing tension between legal standards coming from 188
international law and the practices of States during transitions.”’ On the one 189
hand, international legal standards came from the development of different 190
branches of international law, in what Bell calls a “regime merge” of international 191
human rights law, international humanitarian law and international criminal 192
law.*> On the other hand, the national practice is characterized by practical con- 193
siderations when governments have to deal with dilemmas in these periods. 194

The product of this tension is a range of possibilities between two extremes, 195
where it is possible to find a discourse of “human rights respect as a synonym of 196
retribution” and more “alternative measures related to the seeking of truth”. These 197
two “models” are often presented as the unique alternatives for transitional 198
measures.” 199

The “human rights respect as retribution” discourse places significant emphasis 200
on accountability as a synonym of criminal procedures.”* The relevance it has 201
acquired can be seen by the large institutionalisation and widespread legal and 202
economic support for retributive mechanisms worldwide. This trend is influ- 203
enced by the experience of the Nuremberg and Tokyo trials, the Ad-Hoc 204
International Criminal Tribunals for Rwanda and the Former Yugoslavia, the 205
International Criminal Court, the internationalised courts of Sierra Leone, 206
Kosovo, Timor-Leste and Cambodia and the domestic trials that have taken place 207
in different parts of the world.* 208

On the other side we find “other alternative measures” to respond to past 209
abuses which involve a broader understanding of justice and the possibility of 210
using diverse mechanisms to deal with the past. Consequently, it is possible to 211
introduce a certain degree of flexibility to the common belief that criminal pros- 212
ecutions are the only way to obtain accountability. 213

20 Christine Bell, On the Law of Peace. Peace Agreements and Lex Pacificatoria (Oxford University
Press, Oxford, 2008).

2 Jhid.

) Kieran McEvoy, ‘Letting go of legalism: Developing a “Thicker” version of Transitional Justice’,
in Kieran McEvoy and Lorna McGregor (eds.), Transitional Justice from Below: Grassroots Activism
and the Struggle for Change (Hart Publishing, Oxford, 2008).

2 Luc Huyse, “The Process of Reconciliation, in David Bloomfield et al. (eds.), Reconciliation afer
Violent Conflict. A Handbook. (IDEA, Stockholm, 2003).

») Rachel Kerr and Eirin Mobekk, Peace and Justice. Seeking Accountability after War, (Polity Press,
Cambridge, 2007).
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214 Thus, as we have previously explained, there is not only a preeminent legalistic
215 understanding of transitional justice but also a retributive view of it. The criminal
216 and prosecutorial character that transitional justice has adopted can be observed
217 in the multiplication of international bodies in charge of prosecuting grave
218 human rights violations, the international community’s pressure for the applica-
219 tion of international human rights standards and the consolidation of interna-
220 tional crimes as a consequence of the ICC’s creation.?® At the national level, there
221 have been cornerstone cases like the judgment of the former Peruvian president
222 Alberto Fujimori and the numerous national prosecutions in Colombia.

223 Since the retributive approach has dominated the transitional justice field,
224 Colombia has considered mandatory to comply with its legal international obli-
225 gations. However, as previously noted, there are other visions of justice, such as
226 the restorative one, that really questions the assimilation of justice to the retribu-
227 tive approach.

228 4. The Legal Framework for Dealing with Massive Crimes in Colombia

229 The Rome Statute that created the International Criminal Court entered into
230 force in 2002. In fact, such creation was the more visible effort of the interna-
231 tional community towards prosecuting international crimes. The beginning of its
232 operations showed that the Court was a reality and it made imminent for many
233 States the necessity of adapting their criminal policies to comply with the Court’s
234 standards.

235 Also in 2002 the Colombian government started to implement transitional
236 justice mechanisms as an effort to bring to an end a conflict that has lasted for
237 more than 50 years and that has caused thousands of victims of the most atro-
238 cious crimes. The Colombian government began peace negotiations with the
239 AUC and started to design the legal framework for their demobilization.

240 These two events intersected each other generating multiple relations and
241 effects between them. On the one hand, since 2005 the ICC has maintained a
242 permanent evaluation of the Colombian situation, which became even stronger
243 with the opening of the preliminary examination in 2006. On the other hand,
244 the Colombian government has actively reacted to the Courts claims, imple-
245 menting a national policy to respond to these demands.

246 These two interrelated normative levels constitute the framework of retributive
247 justice in Colombia that we will analyze, making a critical assessment of its
248 achievements and deficiencies.

29 Naomi Roht-Arriaza, ‘Mass Murder: Discussing Criminological Perspectives State Responsibility
to Investigate and Prosecute Grave Human Rights Violations in International Law’. 78 California
Law Review (1990).

0001786881.INDD 8 11/6/2012 5:07:53 PM



I Bueno and A. Diaz Rozas / International Criminal Law Review 13 (2013) 1-36 9

4.1. The National Level: Pardons and Trials 249

Colombia has an old legacy of solving conflicts through negotiations and amnes- 250
ties. It has involved solutions based only on political considerations, generally 251
conferring pardon to the conflictive parts.” However, the influence of criminal 252
justice on the international scene has changed this tendency. There are in fact, 253
other considerations that prevent general and unconditional pardons to achieve 254
peace and a requirement to prosecute the gravest crimes. 255

In the next part we will analyze the Colombian legal tradition, how it has 256
changed in the last decade and the current situation of the implementation of 257
retributive—criminal justice mechanisms. 258

4.1.1. The Colombian Legal Tradition 259
By the end of the 1980s and during the 1990s, the government engaged in many 260
negotiations with the illegal armed groups. The majority of these agreements did 261
not include any obligation regarding reparations to victims, the search of truth 262
and the administration of justice. In fact, they only considered judicial benefits 263
for those who decided to demobilize.?® 264

Thus, in 1989, the government reached an agreement with the M-19, offering 265
them an amnesty through Law 77 of 1989. In the same line, during the first years 266
of the 1990s, the Colombian government established a set of norms to cover the 267
demobilization of different armed groups. Based on that framework, in 1991 the 268
Ejército Popular de Liberacién (EPL), the Partido Revolucionario de los Trabajadores 269
(PRT) and the Movimiento Armado Quintin Lame (MAQL) decided to demobi- 270
lize after a peace accord with the government.” 271

After this process the new Constitution of 1991 was enacted, including impor- 272
tant social reforms brought forward by ex members of these groups. The 273
Constitution also included the power of the Executive and the Legislative 274
branches to grant pardons and amnesties. In 1992 the Comandos “Ernesto Rojas” 275
signed a peace accord under Decree 1943 of 1991. In 1993, the government 276
enacted Law 104 that established the extinction of the action and the criminal 277
penalty, as a background for the demobilization in 1994 of the Corriente de 278
Renovacién Socialista (CRS), the Milicias Urbanas de Medellin and the Frente 279
Francisco Garnica de la Coordinadora Guerrillera (FFG). Finally, in 1998 the 280
government reached an agreement with the MIR-COAR armed group under 281

) Carlos Alberto Mejfa, ‘Aproximacién a los instrumentos juridicos aplicados a los procesos de

“negociacion de la paz” en Colombia’, 2 CES Derecho (2011) pp. 58-71.
) Ibid.

2 Decree 213 of 1991 also covered their disarmament.
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282 Law 418 of 1997 that established grounds for the extinction of the criminal
283 action and penalty in political and related crimes.*

284 Asitis possible to observe, the general pattern of these agreements was not the
285 prosecution of perpetrators. These norms usually ended or prevented any type of
286 prosecution against the demobilized and excluded some crimes, known in
287 Colombia as acts of “ferocity and barbarity”, which involved crimes such as kid-
288 napping, murder committed outside combat or crimes committed putting the
289 victim in a defenceless situation.”’ However, it is not clear until which point
290 investigations were conducted to establish whether or not the beneficiaries of
291 pardons committed those crimes.

292 In the last years the possibility of granting pardons have suffered limitations
203 with the arising of transitional justice and what some have called the “new
294 humanitarian conscience”, which makes a pure negotiated solution impossible.*
295 According to this new scenario, it is not possible to confer pardon to perpetrators
296 of grave crimes (mainly international crimes).

297 Colombia has accommodated to this scenario by gradually introducing inter-
208 national law into its national legal culture. In the last years, and probably as a
299 consequence of the expansion of the “global transitional justice” discourse,*® gov-
300 ernmental and non-governmental actors in Colombia have learnt the transitional
301 justice and International Law paradigms and have started to apply them in their
302 institutions and mechanisms. The interviews conducted in Colombia with repre-
303 sentatives of the executive and the judiciary brands showed their high level of
304 knowledge of transitional justice theory and terminology.** Such knowledge was
305 also manifested on the way in which the government introduced transitional
306 justice as an instrument to deal with mass victimization committed in the coun-
307 try. Furthermore, the transitional justice language was also used by opposing
308 groups to challenge the government’s discourse.

309 In this particular context, which was the product of diverse legal transforma-
310 tions, began the negotiations between the Colombian government and the AUC,
311 leading to the necessity of creating a new legal framework.

39 Report on the demobilization process in Colombia. OEA/Ser.L/V/I.120, Doc. 60, 13
December 2004.

3D These crimes are included in the text of article 127 of the Colombian Criminal Code that has
ruled the exclusion of atrocious crimes from political crimes.

32 Ivan Orozco, Sobre los Limites de la Conciencia Humanitaria. Dilemas de la Paz y la Justicia en
América Latina (Editorial Temis - Universidad de los Andes, Bogota, 2005).

33 Ruti Teitel, ‘Global Transitional Justice’, Working Paper N° 8 (Center for Global Studies, George
Mason University, Fairfax, 2010).

39 These interviews were conducted with representatives of the government during the fieldwork
developed in Colombia between October 2010 and March 2011. Andrea Diaz’s doctoral thesis
(unpublished work).
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4.1.2. The Current Legal Framework for the Demobilization 312
The legal framework of the demobilization has its origins in the processes of 313
negotiation, demobilisation and reinsertion of the armed actors of the conflict. It~ 314
is based on two legal regimes that clearly reflect the mixture of the pardon and 315
retributive-criminal approaches, as a result of the influence of the transitional 316
justice discourse. 317

The first legal framework is the one of Law 1106 of 2006 and its decrees. This 318
legal regime is applicable to members of the illegal groups who have declared not 319
to have committed grave crimes. Given the absence of prosecutions, we could 320
assimilate this legal framework to the Colombian pardon tradition previously 321
exposed. 322

The second legal regime is the one of the Justice and Peace Law of 2005, read 323
in conjunction with the Constitutional Court rulings C-370 and C-570 from 324
2006 and the decrees created for its application. According to this law, those ex 325
combatants who committed grave crimes and accord to demobilize must be pros- 326
ecuted in exchange of reduced sanctions. This legal framework is influenced by 327
the new trend of transitional justice and International Criminal Law that require 328
prosecution for international crimes. 329

Both regimes have been applied in the current process of demobilization in 330
Colombia, offering a complex legal framework that shows the interrelation of 331
different visions of justice. 332

4.1.2.1. The Legal Regime of Law 1106 333
This first legal framework is composed by a set of norms created on the basis of 334
Law 418 of 1997, and whose effects have been extended through Law 548 of 335
1999, Law 782 of 2002 and Law 1106 of 2006 (with effects until December 336
2010).%> These norms establish administrative measures that should be taken 337
under the supervision of the Executive power and applied to the demobilization 338
process of ex combatants who are not under prosecution and have not been con- 339
victed, or declared not to have committed crimes that “according to the 340
Constitution, the law, or international treaties signed and ratified by Colombia 341
are ineligible for this class of benefits”.? 342

Law 418 of 1997, whose effects were extended by Law 548 of 1999, opened 343
the possibility for a dialogue between the State and members of illegal groups 344
having a political status. In fact, this legal framework was applied to the peace 345
negotiations that took place in the 90s between the government and the FARC, 346
but which unfortunately failed. 347

Furthermore, the Uribe administration extended the effects of this legal frame- 348
work through Law 782, promulgated on 23 December 2002, only two days after 349

3% These laws have been implemented through the following decrees: 128 of 2003, 3360 of 2003
and 2767 of 2004.
39 Article 21 of Decree 128.
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350 the paramilitary groups decided the unilateral cessation of hostilities. However,
351 this new regulation did not require the recognition of a political status of the
352 illegal groups to begin a negotiation.

353 Law 782 prescribed an official pardon for those who had been part of an illegal
354 group but who were not involved in the commission of grave crimes.”” In fact, the
355 crimes covered by this legal framework were rebellion, treason and riot and the
356 benefits included freedom of prosecution (amnesty or pardon) and access to the
357 social and reintegration programs of the government.*®

358 However, the absence of meaningful testimonies and deep investigations
359 allowed an important percentage of the demobilizations to take place without
360 establishing whether those persons had committed or not grave crimes® Since the
361 verification was done only considering the absence of criminal imputations on
362 the official records and a personal statement declaring so, there is no certainty if
363 the demobilized were involved or not in the commission of grave crimes.*’ Some
364 critics consider that this process produced de facto and general amnesties. In
365 addition, the lack of real control has also allowed many persons, who didn’t
366 belong to the demobilized groups, to participate in the process and many real
367 combatants of these groups to be excluded.*!

368 In that regard, the Inter-American Commission on Human Rights (IACHR)
369 has affirmed that these norms,

370 should not by themselves pose a legal obstacle to investigating crimes against humanity or
371 grave violations of human rights, and the waiver of prosecution contained in that legislation
372 does not have the effect of res judicara with respect to criminal investigations that may be
373 opened in the future.”

37 This norm was regulated by Decree 128 of 2003. It offers detailed information regarding the

proceedings and organisms to carry on the demobilization and reintegration of those individuals
who agree to demobilize.

3% The effects of this law were later extended through Law 1106 of December 2006 until 21
December 2010. To cover the extent number of demobilizations that took place out of this period,
the Colombian government enacted Law 1424 of 2010, which gives legal benefits to people who
were demobilized from illegal armed groups, so they can preserve their freedom, if they comply
with the commitments of their reintegration process (stop committing crimes, tell the truth to
contribute to the historical clarification and to specific facts and participate of the reintegration
activities). According to the director of the Colombian Agency for Reintegration, almost 21500
ex-paramilitary members had applied for benefits under this law. This law was in force until 28
December 2011.

% Some data mentioned that 87% of the 35000 demobilizations took place under this regime.
Other sources consider that it has covered almost the 92% of the total number of demobilizations.
FIDH, Colombia, la desmovilizacién paramilitar, en los caminos de la Corte Penal Internacional
(FIDH, Paris, 2007) pp. 17-18.

) According to Decree 128, the criteria required to be included under this legal framework were
the absence of criminal records and a certificate issued by the Weapons Surrender Committee
(CODA), Article 13 of Decree 128.

40 Report on the implementation of the Justice and Peace Law: Initial stages in the demobilization
of the AUC and first judicial proceedings. OEA/Ser.L/V/11.129, Doc 6, 2 October 2007, para. 39.
2 Jbid., para. 42.
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4.1.2.2. The Justice and Peace Law Regime 374
The second element of the Colombian demobilization legal framework is based 375
on the Justice and Peace Law — Law N°© 975 of 25 July 2005. In contrast to Law 376
1106’s regime, this norm called for criminal prosecutions, clearly showing the 377
influence of retributive justice in the implementation of transitional justice in 378
Colombia.® 379

Basically, the Justice and Peace law granted significantly reduced prison sen- 380
tences to members of illegal armed groups who have agreed to demobilise and 381
who were involved in grave human rights violations. The law conditions the grant 382
of these benefits to the disclosure of the full truth about past crimes, the devolu- 383
tion of illegally obtained goods to compensate the victims and the compromise to 384
not commit new crimes.* 385

As we mentioned before, this norm was designed in the context of a society 386
trying to pass from conflict to peace; consequently, the process was carried out 387
without a clear legal framework. In fact, Law 975 was drafted and discussed while 388
the government was negotiating the ceasefire and demobilization process of the 380
AUC. At the same time, the ICC was starting its operations, a situation that 390
imposed serious considerations and limits to the content of the future norm. 301

The first draft of the law presented by the government in August 2003 was the 392
Ley de Alternatividad Penal (The Alternative Sanction Law). This draft did not 393
guarantee the rights to reparation, truth and justice of the victims and contained 394
an evident unbalance between the lenient punitive benefits for the perpetrators 395
and the lack of protection and effective mechanisms to protect the victims’ rights. 396
As a result, the proposal was hardly criticized by the Congress and the civil soci- 397
ety, and finally, withdrawn by the government. 398

Nevertheless, the core of this first draft was maintained in the future debates 399
on the law: the possibility of giving disproportionately reduced sanctions to per- 400
petrators of grave crimes, an idea that combined plea bargain/pardon and retribu- 401
tive models of justice. In fact, whereas the bargain/pardon model was already part 402
of the Colombian legal culture to end conflicts and negotiate peace, the retribu- 403
tive one was reinforced by the international trend that supports the use of retribu- 404
tive criminal justice for mass victimization.® 405

#) Felipe Gémez, ‘Global Transitional Justice Justicia, Verdad y Reparacién en el Proceso de

Desmobilizacién Paramilitar en Colombia), in Felipe Gémez (eds.), Colombia en su laberinto. Una
mirada al conflicto (Catarata, Madrid, 2008).

#) Comisién Colombiana de Juristas, Anotaciones sobre la ley de justicia y paz. Una mirada desde
los derechos de las victimas (Comisién Colombiana de Juristas, Bogotd, 2007).

#) This approach is supported by the Inter-American system of human rights, of which Colombia
is part, since it deems criminal prosecution as the way to comply with State obligations under the
American Convention on Human Rights. See: Inter-American Court of Human Rights: 7he Case
of Velasquez-Rodriguez v. Honduras, 29 July 1988, Inter-Am. Ct. H.R,, Series C, No. 4, para. 134;
Inter-American Court of Human Rights: 7he Case of Godinez-Cruz v. Honduras, 20 January 1989,
Inter-Am. Ct. H.R,, Ser. C, No. 5, para. 175; Inter-American Court of Human Rights: 7he Case of
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406  Law 975 needs to be read in association to the Constitutional Court’s decision
407 of 18 May 2006 (C-370/06) that changed the interpretation of many of its arti-
408 cles, the jurisprudence of the Supreme Court and the Decrees* that implement
409 the law. However, the application of the law to nearly 4 346 ex members of illegal
410 groups who had applied to the process should also be taken into account in order
411 to fully understand it.”

412 On the one hand, The Constitutional Court’s jurisprudence included param-
413 eters of interpretation to protect victims' participation in the process and their
414 access to full reparations. Furthermore, Decision C-370/06 also clarified the obli-
415 gation to enforce the sanction, established the consequences inflicted if the appli-
416 cants kept information from the authorities and better regulated the deadlines to
417 complete judicial proceedings.”® On the other hand, the Supreme Court ruled
418 about the lack of political status of paramilitary groups,® it also established the
419 procedural requirements for the incidental issue of reparation,” it banned from
420 handing out partial charges derived from incomplete confessions’' and it estab-
421 lished victims’ rights as the core of the whole process.”

422 'These modifications transformed the Justice and Peace Law, showing how
423 check and balances work in the Colombian society. Even though this is a positive
424 feature that reflects a dynamic democracy, it also shows the lack of a clear strategy
425 and single objective on the law’s application. In fact, on the one hand, during
426 the process of creation of the norm, different actors added diverse, and some-
427 times contradictory elements to the law and, on the other hand, during its appli-
428 cation each institution understood and implemented different modus operandi,
429 according to their particular understanding of the law and their own goals and
430  interests.

431 The lack of consensual strategy has posed a lot of problems on the application
432 of the law and has caused the delay on the achievement of results. Furthermore,
433 it has taken a long time to establish a coordinated and linked response on the way

434 the law had to be applied.

Paniagua-Morales v. Guatemala, 8 March 1998, Inter-Am. Ct. H.R,, Ser. C, No. 37, T [; Inter-
American Court of Human Rights: 7he Case of Barrios Altos v. Peru, 14 March 2001, Inter-Am. Ct.
H.R., Ser. C, No. 75.

4 These are Decree 4760 of 2005, Decree 2898 of 2006, Decree 3391 of 2006, Decree 4417 of
2007, Decree 315 of 2007 and Decree 23 of 2007.

#) Presidencia de la Reptiblica, La desmovilizacién y la Ley de Justicia y Paz en cifras, <www.web
.presidencia.gov.co/sp/2010/julio/24/16242010.html>, 12 February 2012.

4 Case D-6032, Judgment C-370/06, July 13 2006, Constitutional Court of Colombia.

9 Case Orlando César Caballero Montalvo, desmobvilizado del Bloque Elmer Cérdenas de las
AUC, Case No. 26.945, Decision N°© 26.94511, July 2007, Supreme Court.

> One of the cases that established the regime of reparations of the JPL was Case 28.769, 11 de
diciembre de 2007, modified by on 23 May 2008, Supreme Court.

>V Case 29.560, 28 May 2008, Supreme Court.

52 Case 31.539, 31 July 2009, Supreme Court and Case 28.040, 23 August 2007, Supreme Court.
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The overturning of Wilson Salazar’s (aka “e/ Loro”) sentence, showed how dif- 435
ferent the National Prosecutor’s Office, the Justice and Peace Tribunals and the 436
Supreme Court understood the objectives and procedural considerations of the 437
law.>® This problem was solved only after the Justice and Peace Tribunals, follow- 438
ing the Supreme Court’s considerations on the overturning decision, created a 439
protocol to be used by all these organisms involved in the judicial process. The 440
protocol changed the strategy, and required to obtain and analyze both the back- 441
ground and the specific information of each case to establish a macro and a micro 442
understanding of them. This new strategy and the burden of handling a signifi- 443
cant number of cases with insufficient institutional resources, have caused serious 444
delays on the proceedings.”® According to official data, in 31 December 2011 445
there were only 9 cases already adjudicated.” 446

Additionally, there are doubts about the efficacy on the application of the law 447
when analyzing the level of achievement of two of its main objectives: peace and 448
reparation. At the theoretical level, peace was the main justification for the detri- 449
ment of justice when justifying the law. However, after six years of the law’s oper- 450
ation the achievement of this objective is less than clear. The rearmament of 451
previously demobilized groups and the emergency of new criminal organizations 452
in the regions and spaces left by the paramilitaries, show the insufficient accom- 453
plishment of this goal.> 454

Regarding reparations, the recent promulgation of the Victims' law, a broad 455
framework of administrative reparations, can also be seen as the failure of the 456
reparations’ scheme of the Justice and Peace law. The slowness of the judiciary 457
process has delayed reparations and the scarcity of resources to cover the demand 458
allow to affirm that the rights of the victims to reparation have not been effec- 459
tively guaranteed under the Justice and Peace Law scheme.”” 460

>3 Case Wilson Salazar (aka El Loro), 18 August 2009, Criminal Chamber of the Supreme Court
of Colombia. In this sentence the Supreme Court annulled the first JPL conviction, of Wilson
Salazar, considering that conspiracy to commit a crime was a “vital and essential” part of belonging
to the AUC and must be part of a conviction.

> Interviews conducted during the fieldwork developed in Colombia between October 2010 and
March 2011. Diaz, supra note 34.

> Unidad Nacional de Fiscalfas para la Justicia y la Paz, Gestién Unidad Nacional de Fiscalfas para
la Justicia y la Paz, <http://www.fiscalia.gov.co/justiciapaz/index.htm>, 18 January 2012.

> These ‘emerging’ groups are known as BACRIM. The CNRR has researched this issue and docu-
mented a large amount of information on these groups. Comisién Nacional de Reparacién y
Reconciliacién, Disidentes, Rearmados y Emergentes: ;Bandas Criminales o Tercera Generacion
Paramilitar? (CNRR, Bogotd, 2007).

%7 Catalina Diaz y Camilo Bernal, ‘El disefio institucional de reparaciones en la Ley de Justicia y
Paz: una evaluacién preliminar’, in Catalina Diaz et al. (eds.) Reparar en Colombia: los dilemas en
contextos de conflicto, pobreza y exclusion (Centro Internacional para la Justicia Transicional y Centro
de Estudios de Derecho, Justicia y Sociedad, Bogota, 2009). Also see: International Crisis Group,
Corregir el Curso: Las Victimas de la Ley de Justicia y Paz en Colombia. Informe sobre América Latina
N°29- 30 (International Crisis Group, Bogot4, 2008).
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461 In addition to reparations, victims have also been integrated and acknowl-
462 edged through their participation in the proceedings. According to official data,
463 there are more than 54 000 victims who have participated in the process.”®
464 However, some NGOs have said that although the official data show great fig-
465 ures, it is minimal in relation to the real number of victims that should have been
466 involved in the process.”” They also mentioned the lack of coordination among
467 official institutions and the limited access to information for their effective
468 participation.®

469 With regards to the main achievements of the JPL law, defenders argue that
470 without the implementation of the law and the revelations given by the appli-
471 cants in the free depositions, it would have been impossible to obtain all the
472 information provided to the victims. In fact, there are nearly 33 499 facts con-
473 fessed by ex members of paramilitary groups that have allowed to find the loca-
474 tion of mass graves and the fate or whereabouts of thousands of disappeared
475 persons.’!

476 It has also facilitated the “visibilization” of victims (Pizarro, 2009), since the
477 environment created by the law has generated the emergence of many victims’
478 organizations and the consolidation of the existing ones. However, some sectors
479 have pointed out that this is not a consequence of the law, but an international
480 trend consolidated by the work of NGOs and national victims® organizations.*
481 The analysis of the national legal framework shows that Colombia has com-
482 bined pardon (Law 1106) and criminal-retributive approaches (Justice and Peace
483 Law) to deal with past crimes. In both cases, we have seen the limitations of an
484 excessive focus on one paradigm to the expenses of other approaches to justice.
485 This trend is reinforced by institutions with high symbolic value, as the ICC, a
486 role that we will analyze in the next part.

487 4.2. The International Level: the International Criminal Court

488 'The ICC is one of the main representatives at the international level of the retrib-
489 utive justice approach and one of the main influences at the national level on the

*% Unidad Nacional de Fiscalfas para la Justicia y la Paz, Gestién Unidad Nacional de Fiscalfas para
la Justicia y la Paz, <http://www.fiscalia.gov.co/justiciapaz/index.htm>, 16 January 2012.

> International Crisis Group, supra note 57.

% Jbid. Also during the direct observation of the process in Colombia, we observed some difficul-
ties on the effective participation of victims, such as the limitations in the way they communicated
and made questions during the hearings and also on the access of victims to the place where the
proceedings were taking place due to economic, geographical and time constrains.

60 Unidad Nacional de Fiscalias para la Justicia y la Paz, Gestién Unidad Nacional de Fiscalfas para
la Justicia y la Paz, <http://www.fiscalia.gov.co/justiciapaz/index.htm>, 17 January 2012.

2 Michael Reed, “Transitional Justice Under Fire: Five Reflections on the Colombian Case’, in
Michael Reed and Amanda Lyons, (eds.), Contested Transitions: Dilemmas of Transitional Justice in
Colombia and Comparative Experience (International Center for Transitional Justice, Bogota, 2010)

pp. 87-114.
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implementation of transitional justice mechanisms in Colombia. As a matter of 490
fact, the Rome Statute created the ICC in 1998 to prosecute perpetrators of war 491
crimes, crimes against humanity and genocide (since the crime of aggression has 492
not been defined yet). In Colombia it has jurisdiction since November 2002% for 493
crimes against humanity and genocide and since November 2009 for war crimes, 494
when the deadline of the delay declaration for this crime ended.* 495

The ICC’s jurisdiction is regulated by the principle of complementarity, laid 496
down under article 17 of the Rome Statute, and according to which, priority is 497
given to the States to assure accountability for the crimes over which the ICC has 498
jurisdiction. Nonetheless, the latter may turn out operative if the state “is unwill- 499
ing or unable genuinely to carry out the investigation or prosecution”. The Statute 500
has developed in fact specific criteria to determine whether there is unwillingness 501
and inability behind a national prosecution.®® 502

The relationship between the ICC and Colombia is meaningful for both par- 503
ties. On the one hand, Colombia represents a difficult case for the ICC, since this 504
country has implemented a criminal policy to deal with past crimes, in contrast 505
to the other cases under the ICC’s evaluation where prosecutions were not even 506
proposed. On the other hand, for Colombia, the ICC represents the most com- 507
pelling institution to trigger criminal prosecutions. These factors, together with 508
the ongoing conflict, made the relation between Colombia and the ICC even 500
more complex. 510

As previously noted, in 2002, when the ICC was starting to operate as an 511
international judicial body, Colombia began a peace process with the AUC. After 512
a period of initial contacts the ICC decided to open the Preliminary Examination 513

63 Law 742 of 5 June 2002 was enacted to introduce the Rome Statute to the national legislation.

Also see the Constitutional Court decision on the matter C-578, 2002.

9 Rome Statute of the ICC, Ratification (with Declarations), Colom., para. 5, 5 August 2002,
2194 UN.TS. 523, <www.treaties.un.org/pages/ViewDetails.aspx?stc=TREATY&mtdsg
_no=XVIII-10&chapter=18&lang=en>, 17 December 2011.

) Such criteria are regulated by Article 17 (2) (3) of the Rome Statute, which states as follows:

2. In order to determine unwillingness in a particular case, the Court shall consider, having
regard to the principles of due process recognized by international law, whether one or more
of the following exist, as applicable:

(@) The proceedings were or are being undertaken or the national decision was made for the
purpose of shielding the person concerned from criminal responsibility for crimes
within the jurisdiction of the Court referred to in article 5;

(b) There has been an unjustified delay in the proceedings which in the circumstances is
inconsistent with an intent to bring the person concerned to justice;

(c) The proceedings were not or are not being conducted independently or impartially, and
they were or are being conducted in a manner which, in the circumstances, is inconsis-
tent with an intent to bring the person concerned to justice.

3. In order to determine inability in a particular case, the Court shall consider whether, due to
a total or substantial collapse or unavailability of its national judicial system, the State is
unable to obtain the accused or the necessary evidence and testimony or otherwise unable to
carry out its proceedings;
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514 of the Colombian case in 2006. Currently, the ICC keeps the examination at that
515 stage and maintains a permanent monitoring of the situation.®

516 To understand the influence of the ICC in the Colombian process, and the
517 decisions made by the government to deal with past crimes, it is necessary to
518 analyze the way in which the ICC has related to Colombian actors. In fact, there
519 are historical milestones of this relation that can be classified as direct and indirect
520 contacts between both actors. In the first group we can find all the official and
521 public contacts between the ICC and the Colombian representatives, and in the
522 second group, there are all the non-official and informal contacts. This distinc-
523 tion is meaningful because it reflects the problem of the inconsistency and lack of
524  clarity of the messages of the ICC and its effects at the national level.

525 On the one hand, it is possible to establish a link between the direct contacts
526 and a prudent but at the same time, ambiguous message. In this first group we
527 can include the Colombian negotiation and posterior ratification of the Rome
528 Statute, the Prosecutor’s Office monitoring of the Colombian situation,” the
520 decision to open the Preliminary Examination, the official visits and communica-
530 tions of the Prosecutor to Colombia® and the Colombian responses to the
531 Prosecutor’s demands. All these contacts have been official and generally have
532 been made public.

533 In contrast to the direct contacts, it is difficult to make a list of indirect con-
534 tacts because usually they were not public. As examples we can mention, the
535 meetings of the Prosecutor with judges, prosecutors and representatives of the

) International Criminal Court, Communications, Referrals and Preliminary Examinations,

<http://www.iccepi.int/Menus/ICC/Structure+of+the+Court/Office+of+the+Prosecutor/
Comm-+and+Ref/>, 21 February 2012.

6 The first direct approach was on March 2005 when the Prosecutor sent a letter to the Colombian
government requesting information about the draft law that was going to be considered by the
Parliament. Letter from Luis Moreno Ocampo to the Colombian Ambassador in The Hague,
Francisco Jose Lloreda, transcribed in El Nuevo Siglo of 15 2008, Corte Penal Internacional Hace
Requerimientos a Gobierno Uribe, <www.elnuevosiglo.com.co/noticia.php>, 12 December 2011.
6 The ICC Prosecutor has visited the country in two opportunities. In the first visit on October
2007, he asked about the steps taken by the authorities to investigate and prosecute those most
responsible for crimes against humanity committed in Colombia since 2002. International
Criminal Court, /CC, Prosecutor Visits Colombia, Media Advisory ICC-OTP-20071018-254-En
of 18 October 2007, <http://www.iccepi.int/menus/icc/press%20and%20media/press%20releases
/2007/0tp%20media%20advisory_%20icc%20prosecutor%20visits%20colombia’lan=en-GB>,
20 December 2011. During this visit the Chief Prosecutor had meetings with government officials,
judges and prosecutors. In the second visit in August 2008 the Prosecutor investigated the extradi-
tions of 15 former paramilitaries being tried under the Justice and Peace Law to the United States
of America in May 2008 and the parapolitics scandal. The Spanish prosecutor Baltazar Garzén joint
him and they participated in an exhumation by the Technical Investigations Corps of the General
Prosecutor’s Office in Uraba. He also met with senior officials from the Government, the Prosecutor’s
Office and the Supreme Court of Justice as well as representatives of Colombian civil society.
International Criminal Court, ICC prosecutor visits Colombia, Press Release of 21 August 2008,
<www.icc-cpi.int/press/pressteleases/414.html>, 27 December 2011.
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executive branch, as well as non-public speeches of the Prosecutor during his 536
visits. In these contacts, the Prosecutor has shown a complacent attitude regard- 537
ing the situation in Colombia.®” Even though there are no records or documents 538
of some of the informal interchanges that took place during those meetings, we 539
have obtained information from the interviews we conducted in the fieldwork. 540
According to the information gathered, the ICC’s Prosecutor has been clear stat- 541
ing that Colombia is making an overwhelming effort, even beyond what the 542
Court would expect. Besides, ICC’s representatives advised national judges to 543
avoid conducting extensive and deep judicial proceedings, and to better focus on 544
specific crimes to issue the maximum number of sentences.” 545

The differentiation between direct and indirect contacts is important to explain 546
why actors in Colombia have constructed completely different interpretations of 547
the ICC’s perception of the Colombian situation and consequently, why they 548
have different expectations about the ICC’s role. On the one hand, the Colombian 549
government believes that Colombia has made more than what is expected by the 550
ICC and that it even constitutes an example for other countries when imple- 551
menting a “positive complementarity” approach. According to the government, 552
thus, it would not be possible to consider an intervention of the ICC in Colombia. 553
On the other hand, some human rights activists and victims’ organizations believe 554
that the ICC’s intervention is possible and even imminent, considering that 555
Colombia has failed to address accountability during the process of demobiliza- 556
tion and has perpetuated impunity. 557

In both cases, we can observe an overemphasis on the ICC’s role and the model 558
it represents. Different authors have considered the potential positive effects of 559
the ICC’s intervention in Colombia,”" idealizing the ICC and dismissing the 560
great potential of national actors to change their own system. Accordingly, there 561
is an overestimation of what the ICC can do for Colombia, and as an indirect 562

) In contacts not directly related to Colombia, the Prosecutor has made a comparison to other

cases where they have opened an investigation, showing that are not comparable to the Colombian
situations where an institutional framework has been created to address violations:

“When I took office, Colombia and the DRC were the gravest situations under our jurisdiction.
The difference between the two was that Colombia was and is conducting national proceed-
ings against guerrilla leaders, paramilitaries and their political supporters, and in some cases
against members of the Police, the Army and Congress, which required further analysis by my
Office”

“We are regularly visiting Colombia to follow the progress of proceedings. The Colombian
authorities have committed to genuinely investigating and prosecuting the crimes themselves
in order to avoid our intervention. We continue to assess domestic proceedings.”

Luis Moreno-Ocampo, “The International Criminal Court - Some Reflexions’, 12 Yearbook of
International Humanitarian Law (2009) pp. 3-12.

7 Interviews conducted during the fieldwork developed in Colombia between October 2010 and
March 2011. Diaz, supra note 34.

7Y Jennifer Easterday, ‘Deciding the Fate of Complementaity: A Colombian Case Study’, 26
Arizona Journal of International & Comparative Law (2009) pp. 50-111.
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563 consequence there is also an overrepresentation of retributive justice as the only
564 way to deal with past crimes.

565  As we have noted before, the over emphasis on the retributive approach is evi-
566 dent not only in the interpretations of the ICCs role, but also in the approaches
567 to justice and the strategies that the government has chosen to implement transi-
s68 tional justice.”?

569 It should be mentioned, though, that the emphasis on International Criminal
570 Law is not only due to the ICC, but to the large institutional structure at the
571 international level that supports this trend. In Colombia, the adaptation of
572 national legislation to the new trends of International Criminal Law, took place
573 even before the adoption of the Rome Statute.”” However, this concern about
574 complying with international standards has become even deeper after the cre-
575 ation of the ICC.

576 'The ambiguity generated by the unclear position of the ICC and the limita-
577 tions of the retributive model at the national level pose the problem of the limits
578 of retributive criminal justice to deal with exceptional situations, involving mass
579 victimisation. These scenarios require more complex and refined strategies that
580 include a broader spectrum of approaches to justice.

581 4.3. Problems and Difficulties of this Approach

582 The question remains though whether the national Colombian prosecutorial pro-
583 cess, with its reduced alternative sentences, is respectful enough of the Rome
584 Statute’s interests and standards. Despite some theoretical assumptions and scarce
585 practical experiences, today, many questions remain without answer, and only the
586 historical trajectories of the ICC will draw the path towards a better understand-
587 ing of correlative dynamics between national mechanisms, like the Colombian
588 one, and the ICC. However, as some have noted, given the normative and factual
589 existence of mechanisms in Colombia, it would be difficult to conclude that
500 Colombia lacks of will and ability to prosecute, and therefore, justify an eventual
591 intervention of the ICC.7# In fact, unlike some African cases that lack of a norma-
502 tive framework to prosecute the most responsible of mass atrocities, Colombia
503 counts with a consolidated normative process, though a particular one. This
504 being said, the ICC keeps an eye open on the actual implementation of the JPL
595 process and its intervention remains a possible outcome.

72" Aponte mentioned about the implementation of the Rome Statute to the national legislation
that there is not a problem regarding the length of the legislation. Alejandro Aponte, ‘Colombia’,
in: Kai Ambos and Ezequiel Malarino (eds.), Persecucion penal nacional de crimenes internacionales
en América Latina y Espana (Konrad-Adenauer-Stiftung, Montevideo, 2003.

) Ibid.

™ Kai Ambos, Procedimiento de la Ley de Justicia y Paz (Ley 975 de 2005) y Derecho Penal
Internacional. Estudio sobre la facultad de intevencion complementaria de la Corte Penal Internacional
a la luz del denominado proceso de « justicia y paz » (GTZ, Ed Temis, Bogotd, 2010).
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But still, even if the case has been admissible under article 17, the provision on 59
“interest of justice” provides the Prosecutor with discretionary decision to evade 597
an investigation that “would not serve the interests of justice”.”> As Valinas rightly 598
notes, “cases of ongoing conflict as in Colombia have a special resonance in the 599
question of the interpretation of Article 53. The urgent need to end the conflict 600
for, above all, humanitarian reasons lends a special weight to the perception of the 601
role of the ICC in such situations”.” The peace vs. justice debate comes into light 602
when thinking of the eventual intervention of the ICC during the ongoing 603
Colombian conflict. How would the remaining illegal armed groups in Colombia 604
react towards the intervention of the ICC? As Pizarro notes, disarming to be 605
prosecuted, without being military beaten, has not been a common historical 606
feature; in fact, the paramilitaries constitute the first example of an illegal armed 607
group that gave up weapons in such circumstances to enter into a peace process 608
which included a prosecutorial process involving prison sentences, although 609
alternative lowered ones.”” Undoubtedly, finding a negotiated solution with the 610
remaining illegal armed groups in Colombia under the era of the ICC, will defi- 611
nitely nurture the complex debate on justice vs. peace, and notably raise signifi- 612
cant questions on the meaning and interpretation of the concept of justice, which 613
takes us to foresee the applicability of “alternative ways of doing justice”, such as 614
restorative justice, under the unpredictable shadow of the ICC. 615

5. Beyond Retribution; Any Space for a Restorative Approach in Colombia? 616

After having attempted to analyse the complex correlation between traditional 617
criminal justice and the Colombian transitional justice process, we consider 618
appropriate to go further this exercise and question ourselves, relevant and indis- 619
pensable questions regarding the very meaning of justice, which has been already 620
designed and oriented by the international community towards a narrowly legal 621
and retributive understanding. Despite the dominant character of retributive jus- 622
tice at the international sphere, there are many arguments against the eventual 623
intervention of the ICC, particularly in sensitive and challenging contexts of 624
ongoing conflicts involving illegal armed groups, like the Colombian one. 625

In our opinion, before thinking of a possible intervention of the ICC in the 626
Colombian transitional justice process, we should reflect on vital questions such 627
as: what would the international retributive vision of justice constructively 628
achieve in the midst of an ongoing conflict? To what extend would international 629

79 Article 53 of the Rome Statute.

79 Marta Valinas, ‘Interpreting complementarity and interests of justice in the presence of restor-
ative- based alternative forms of justice’, in Carsten Stahn and Larissa van den Herik (eds.), Future
Perspectives on International Criminal Justice (TM.C. Asser Press, The Hague, 2010).

77 Pizarro, supra note 4.
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630 justice meet the needs and interests of suffering Colombia? Is the ICC giving
631 priority to the needs and interests of Colombians and its peaceful future over the
632 interests of the legal international network, or vice versa? Would the ICC contrib-
633 ute to better deal with the issues of transitional justice: truth, accountability,
634 reparation and reconciliation?’® Is there any space for “alternative forms of jus-
635 tice”, such as restorative justice under the era of the ICC?

636 Although restorative justice has been particularly developed in contexts that
637 exclude large-scale mass abuses, this vision of justice has progressively, albeit
638 scarcely, drawn the attention of intellectuals and practitioners working in the
639 field of transitional justice.”” Restorative justice, an emerging approach within the
640 criminological sciences that intends to find solutions to the dominant conven-
641 tional justice system, offers a consistent and innovative vision of justice based on
642 the substantive goal of restoring the harm that has been caused by an offense
643 without the intention of inflicting punishment,* whether applied to common
644 crimes in times of peace or to serious violations of human rights during transi-
645 tional justice contexts.

646 Colombia has certainly developed great interest in restorative justice as a tool
647 to improve and complement the traditional retributive criminal system; not only
648 the concept has been introduced in the Colombian Political Constitution and in
649 the Code of Criminal Procedure, but it has been thought as a better way of deal-
650 ing with the issues of mass victimization caused by the internal ongoing conflict.
651 'The attempt towards introducing a restorative approach into the Colombian
652 transitional justice framework was clearly seen through the governments draft
653 bill on alternative sentencing, which intended to replace prison sentences for
654 other forms of accountability. Nevertheless, as we have previously explained, the
655 law on alternative sentencing was rapidly withdrawn since it was somehow assim-
656 ilated to a form of impunity. Along these lines, Gomez considers the alternative
657 sentencing law “a bill that, with vague references to restorative justice, in reality
658 sought to guarantee impunity for the demobilized paramilitaries”.®!

659  Moreover, a Colombian civil society initiative, accompanied with the political
660 support of the previous government, expressed its interest on restorative justice
661 by organizing an international symposium on “Restorative Justice and Peace in
662 Colombia” that took place in Cali, on February 2005. During the symposium an

78 Parmentier, supra note 16.

7 Elmar Weitekamp et al., ‘How to Deal with Mass Victimization and Gross Human Rights
Violations. A Restorative Justice Approach’, in Uwe Ewald and Ksenija Turkovic (eds.), Large-Scale
Victimization as a Potential Source of Terrorist Activities - Importance of Regaining Security in Post-
Conflict Societies (10S Press, Amsterdam, 2006) pp. 242-252.

8 Lode Walgrave, ‘Restorative Justice: An Alternative for Responding to Crime?’, in Shlomo G.
Shoham ez al. (eds.), International Handbook of Penology and Criminal Justice (Taylor & Francis,
CRC Press, Oxford, 2008) pp. 613-689.

80 Gomez, supra note 2.
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extraordinary South African delegation exposed their transitional justice process, 663
and notably, their experience with the famous South African TRC. Surprisingly, 664
though, and despite such interest on restorative justice, this vision of justice did 65
not receive the acceptance and reception one could have expected. 666

Although the JPL and the global Colombian transitional justice process do 667
have restorative justice elements,** the presence and shadow of the ICC, as well as 668
the strong lobbying activity of the advocates of retributive justice, amongst other 669
reasons, must have had a great impact in the decreasing role of restorative justice 670
in Colombia. However, this vision of justice remains of great importance to the 671
Colombian transitional justice process whose future might be brightened. 672

Since the ICC constitutes a legal-retributive approach we will analyse on the 673
one hand, some limitations of retributive approaches in dealing with the issues of 674
mass victimization in Colombia, and on the other hand, some possible advan- 675
tages of applying instead “alternative forms of justice”, such as restorative justice, 676
which takes us to reflect on the possible dialogue between the ICC and alternative 677
ways of doing justice. 678

5.1. Limits of a Retributive Approach in Dealing with the Issues of Mass Victimization — 679
in Colombia 680

Despite the big difference between dealing with common or ordinary crimes and 681
serious violations of human rights, the way in which national and interna- 682
tional criminal tribunals deal with the issues of mass abuses is very much based 83
on the system used by national criminal trials to deal with ordinary crimes.®* Such e84
structural “transplant”, which is also applied by the ICC, does not go without e85
difficulties. 686

Firstly, criminal trials are frequently subject to widespread critics such as being 687
too long, expensive, inhospitable, exclusive, complex and above all, unable to  ess
meet the needs of victims, offenders and the communities. In fact, as restorative 689
justice advocates argue, criminal trials have somehow taken the conflict away 690
from the people involved in it* and failed “to engage and empower those most 691
directly affected by crime”.®> Such criticisms could be the consequence of a justice 692
system that has been particularly conceived to inflict punishment to offenders; a 693

82 Pizarro, supra note 4.

8 As Drumbl notes, “the structure, rules, and methodologies of the process and punishment of
extraordinary international criminality constitute a transplant of the structure, rules and method-
ologies of ordinary criminal process and punishment in those states that dominate the international
order. Certain adaptations have taken place along the way”. Mark A. Drumbl, Atrocity, Punishment
and the Law (Cambridge University Press, Cambridge, 2007).

8) Nils Christie, ‘Conflicts as Property’, 17 British Journal of Criminology (1977) pp. 1-15.

%) Jennifer L. Sawin and Howard Zehr, “The Ideas of Engagement and Empowerment’, in Gerry
Johnstone and Daniel W. Van Ness, (eds.), Handbook of Restorative Justice (Willan Publishing,
Devon, 2007) pp. 41-58.
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694 justice system that has somehow left behind the reparation and reintegration of
695 the traumatic harm of victims and offenders.® Surprisingly enough, the victim
696 case scenario does not ameliorate in cases of massive crimes, principally in pro-
697 cesses before ad hoc international criminal tribunals.®”

698  As to the issue of accountability, a vital question arises: who and how should
699 be held accountable for mass atrocities? In the mist of conflicts, national or inter-
700 national conventional justice systems will hold accountable for past atrocities a
701 number of select guilty perpetrators, leaving behind many individuals who mas-
702 sively contributed to the boost of violence. As Fletcher and Weinstein note “trials
703 do not address the complicity of those who stood by or cheered a vicious leader
704 or who elected a war criminal to represent them”.®® Undoubtedly, accountability
705 is one of the most controversial issues of the transitional justice process in
706 Colombia. As Bueno demonstrates in her thesis, victims and offenders of the
707 Colombian conflict consider that massive atrocities wouldnt have taken place
708 without the collaboration and support of thousands of human beings working
709 directly or indirectly, and for various different reasons, towards the development
710 of the conflict. According to them, the Colombian conflict is not limited to the
711 illegal armed groups, but covers a vast range of variables and indirect offenders
712 without whom the conflict would have never reached such dimensions.

713 Interestingly, some members of the Colombian indigenous communities argue
714 that the roots of the conflict could be based on a disrespectful Western mentality.
715 Correspondingly, Eliecer, a member of the Arhuacan indigenous community,
716 explains in his own words the way in which they have been brutalized for more
717 than 500 years by this mentality,

718 For more than 500 years we have been victimised physically and mentally by various actors,
719 call them Catholic missionaries, colonizers, settlers, peasants, guerrillas, paramilitaries and
720 delinquents, all of them inflamed by their needs, in one way or another ended with the peace
721 in our territory, amputating our rights as a community.%

%) Isabella Bueno’s doctoral thesis (unpublished work), which deeply illustrates the opinions and

petceptions of victims and offenders about the traumatic experience of the conflict and the difficul-
ties implied to heal the harm and reintegrate into society;

8) According to Llewellyn and Howse, “[c]riminal prosecutions, particularly of the kind being
undertaken at The Hague, in fact offer very limited opportunity for victims to tell their stories and
be heard with respect and sympathy”. Jennifer Llewellyn and Robert Howser, ‘Institutions for
restorative justice: The South African Truth and Reconciliation Commission’ 49 University of
Toronto Law Journal (1999) pp. 355-388. As a matter or fact, both ad hoc international criminal
tribunal for the Former Yugoslavia and for Rwanda didn’t offer a space for the victims to heal their
harms and respectfully participate in the process. However, fortunately, the ICC put an end to these
limitations; henceforth, besides being able to participate in their personal capacity, victims are
allowed to claim reparation before the ICC.

%) Laurel E. Fletcher and Harvey M. Weinstein, ‘Violence and Social Repair: Rethinking the
Contribution of Justice to Reconciliation’, 24 Human Rights Quarterly (2002) pp. 573-639.

%) Bueno, supra note 86.
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In addition, victims and offenders of the Colombian conflict consider the 722
Colombian state responsible for its institutional absence and inability to offer 723
economic and social opportunities to the poor, and for being unable to fight 724
against the corrupted politicians who haven’t ceased from stealing the nations 725
public funds, and who have collaborated and financed the phenomenon of para- 726
militarism, together with chief generals, policemen and business men. According 727
to paramilitary chief, Freddy Rendon Herrera, known as “E/ Aleman”, the 728
Colombian state should assume its responsibility for having participated hand by 720
hand with the paramilitaries during the conflict. In his words, 730

for 46 years the politicians of this country haven't been able to find a solution to a conflict that 731
pushed me to take weapons and break the law and the constitution, and be here today assum- 732
ing a responsibility that I must assume. But today, that institution that has been unable to find 733
a solution to the problem, pretends to prove to the world and to the Colombian society that 734
we are responsible for everything, 735

ironically, Freddy continues, 736

today, the police agents, the soldiers, the politicians are not aware for example that Freddy was 737
a member of the Autodefensas present in the north of Choco, in the Caribbean; the policemen 738
didn’t see me, the soldiers didn’t see me, the politicians were not aware, the mayors didn’t 739
realise, the town councillors never met us. But I saw them all, I met them all, I spoke to all of 740
them, I worked with all of them jointly...” 741

Moreover, Colombians have a strong opinion against the role of some NGOs 742
that have financed and defended the actions of guerrillas, and the international 743
community, particularly the developed countries, that have financed the 744
Colombian drug business. Along these lines, a victim of kidnapping by the ELN, 745
argues that “the drug consumers, mainly the social ones, the NGOs defending 746
these groups —guerrilla groups -, the weapon producers who gain so much money 747
and cause so much prejudice, are equally responsible; they are active actors that 748
consciously cause harm because they want to cause it. And there are passive guilty 749
ones, like the local authorities that allow this to happen and corruption; cor- 750
rupted authorities are guilty for omission, the other ones are guilty for action. 751
I am amazed by the tolerance towards the consumption of drugs, it’s amazing, 752
amazing, you see it everywhere, it’s amazing; each person that consumes drugs is 753
killing someone, is killing someone physically!”.”" In fact, the international 754
dimension of the conflict frustrates Colombians. Not only they consider devel- 755
oped countries guilty for the damages occurred in the Colombian territory, but 756
this international dimension makes Colombians very pessimistic with regards to 757

9 Jbid.
N Tbid.
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758 an eventual solution to the conflict.”” In the words of a victim of displacement,
759 “the conflict of drugs goes beyond Colombia; it has been brought by other coun-
760 tries, they are the ones with the financial resources and the negotiators; they are
761 the main source of the problem. They should accept that they are guilty of our
762 country’s harm”.”

763 Asaresult, exclusive retributive accountability may leave behind an unpleasant
764 perception susceptible of affecting many transitional justice processes.” Although
765 today there is a widespread agreement according to which conflicts are made of
766 massive invisible forces that have benefited from the conflict and encouraged it,
767 criminal trials still work on the basis of exclusive retributions that can only incre-
768 ment division to the expenses of unification, and may therefore hamper the path
769 towards reconciliation.

770 Further, those exclusively chosen perpetrators would be held individually
771 accountable for massive collective crimes.” In the words of Fletcher and
772 Weinstein, “because the criminal justice system addresses only individual account-
773 ability for criminalized acts, the evidence from social psychologists forces us to
774 rethink the question of collective responsibility”.” Surprisingly, international ret-
775 ribution, which is practically limited to imprisonment, doesn’t take into account
776 the collective dimension of conflicts.

777 And still, even when prosecutions have been chosen to deal with mass atroci-
778 ties, one must be sure if they are really feasible and/or worth it. Besides the above-
779 mentioned political difficulties prosecutions may imply, there are additional
780  barriers such as the huge number of eventual defendants and the excessive cost of
781 international trials. Even at the international level that counts with financial sup-
782 port, prosecutions do not go without further logistical, and even ethical, compli-
783 cations; in addition to the difficulties related to “catching up” the offenders, and
784  the barriers due process may pose, the experience of both the ICTY and the ICTR
785 has proven to be exorbitantly expensive and long. This critical situation has trig-
786 gered some to consider the reconstruction of national legal systems a better choice
787 than the expensive prosecution of some offenders (). Along the same lines,
788 according to the report of the Secretary General

%2 Ibid.

) Tbid.

9 Drumbl, supra note 83. The negative effects of exclusive retributive forms of accountability are
well described by Drumbl’s strong statement according to which “for many Rwandans and Bonsian
Muslims, retribution might well include accountability for the UN and foreign governments,
whose peacekeepers were ineffective while genocidal massacre occurred in their midst”.

%) This principle of individual responsibility for collective crimes has been applied by international
criminal law and reaffirmed by article 25 of the ICC statute.

%9 Fletcher and Weinstein, supra note 88.

7 Naomi Roth-Arriaza, “The New Landscape of Transitional Justice’, in Naomi Roht-Arriaza and
Javier Marriezcurrena, (eds.), Transitional Justice in the Twenty-First Century; Beyond Truth versus
Justice (Cambridge University Press, New York, 2006) pp. 1-16.
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[ulnfortunately, the international community has not always provided rule of law assistance ~ 789

that is appropriate to the country context. Too often, the emphasis has been on foreign experts, 790
foreign models and foreign-conceived solutions to the detriment of durable improvements 791
and sustainable capacity.”® 792

Frequently, advocates for prosecution argue that criminal trials aim at preventing 793
future human rights violations, constitute a historical memory and encourage 794
peace and reconciliation. In our opinion, though, meeting such goals in an ongo- 795
ing conflict seems far from being a reality; paradoxically, criminal trials may even 796
pose obstacles to achieving these goals. 797

Regarding deterrence, we argue that although criminal trials may have a cen- 798
sure effect over gross violations of human crimes, they do not necessarily deter 799
offenders from committing these crimes. As Aukerman rightly notes, “it is virtu- 800
ally impossible to assess whether or not the threat of prosecution has ever pre- 8ot
vented genocide and war crimes”.”” Certainly, the presence of national and/or 802
international criminal trials has not prevented suicide bombers from committing 803
atrocities, neither actual guerrilla members in Colombia to continue their illegal 804
activities. 805

Even in cases of eventual deterrence, we join Aukerman’s point of view accord- 806
ing to which “it is unlikely that post-atrocity prosecution is the most effective way 807
to prevent future atrocities”.'” According to the victims and offenders of the 808
Colombian conflict, mass atrocities will continue to occur as long as they do not 809
find a solution to the causes of the conflict, particularly corruption, the lack 810
of social and economical opportunities to all citizens, and above all, the drug 811
business. In sum, national and international prosecutions may have the positive 812
effect of censuring an atrocity and set a precedent, but, on the one hand, they do 813
not constitute the unique censuring instrument, and on the other hand, they 814
do not necessarily deter from committing mass atrocities, particularly in cases of 815
ongoing conflict, like the Colombian one, in which criminal structures are so well 816
consolidated and the conflict per se has become such a profitable business. 817

As to the key issue of truth, in our opinion, since prosecutions intent to inflict 818
punishment over the guilty offender, the concept of truth would be particularly 819
used to achieve this goal. In other words, prosecutorial truth would aim at unveil- 820
ing the truth behind a crime to determine the offender’s degree of culpability, and 821
therefore, leave behind the truth containing the explanations of the occurrence of 822
mass atrocities. We join therefore the vision of some authors who argue that “the 823
truth that is revealed in court trials, international and national, is a fragmented 824
fact finding process to serve as evidence in proving or refuting guilt, but never to 825

%) Report of the Secretary General, supra note 15.

%) Miriam J. Aukerman, ‘Extraordinary Evil, Ordinary Crime: A Framework for Understanding
Transitional Justice’, 39 Harvard Human Rights Journal (2002) pp. 39-97.
1000 hid,
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826 bring out the truth of the conflict as a social phenomenon. Trials do not allow
827 perpetrators or survivors to produce a story that might coincide and lead to an
828 explanation of the causes of the conflict”.'! Moreover, according to many offend-
820 ers of the Colombian conflict, despite the calming and healing effect telling the
830 truth may have, the threat of punishment has deterred many offenders from tell-
831 ing the truth about the crimes they have committed.'”

832 With regards to the issue of reconciliation it seems doubtful to consider that
833 prosecutions can positively contribute to a process of reconciliation in a torn-
834 apart society. In fact, “there have been virtually no studies that systematically have
835 attempted to examine or measure the contribution of trials to reconciliation and
836 social reconstruction”.'”® We could even go further to consider that prosecutions
837 could hamper the road towards reconciliation, at least in situations of ongoing
838 conflict. As Bueno has thoroughly demonstrated in her thesis, one of the main
839 reasons why offenders from the guerrillas haven't demobilised is precisely the fear
840 of being locked up in prisons.'*

841 Uganda also provides an example of such difficult case scenario; despite the
842 claims of the Achioli community according to which the eventual intervention of
843 the ICC would obstruct peace efforts, the prosecutor of the ICC issued arrest
844 warrants against the LRA leadership, conducing the LRA to respond by a rejec-
845 tion of ending the war in presence of the arrest warrants.'” In fact, the delicate
846 and even undesirable consequences of an eventual intervention of the ICC in
847 situations of ongoing conflicts raises relevant questions regarding its legitimacy
848 and real utility, which, in our opinion, shouldnt be ignored by the field of transi-
849 tional justice. In fact, as Shaw and Waldorf rightly note, “as the heated public
850 controversy over the International Criminal Court’s involvement in Uganda indi-
851 cates, the current phase of transitional justice is frequently marked by disconnec-
852 tions between international legal norms and local priorities and practices”.'®
853 Moreover, although we believe reconciliation between victims and offenders
854 shouldn’t be forced by any transitional justice mechanism, we do not consider
855 convenient to incite negative and even hatred emotions susceptible of further
8s6 bridging the gap between the parties. Accordingly, Llewellyn and Howse argue
857 that

100 Weitekamp et al., supra note 79.

Bueno, supra note 86.

Fletcher and Weinstein, supra note 88.

Bueno, supra note 86.

Sverker Finnstrom, ‘Reconciliation Grown Bitter? War, Retribution, and Ritual Action in
Northern Uganda, in Rosalind Shaw et a/ (eds.), Localizing Transitional Justice: Interventions and
Priorities After Mass Violence (Stanford University Press, Stanford, 2010) pp. 135-156.

199 Rosalind Shaw and Lars Waldorf, ‘Introduction: Localizing Transitional Justice’, in Rosalind
Shaw et al (eds.), Localizing Transitional Justice: Interventions and Priorities After Mass Violence
(Stanford University Press, Stanford, 2010) pp. 3-26.

102)
103)
104)
105)
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the paradigmatic, isolating, or alienating methods of retribution seem totally self-defeating — 858
for one cannot restore a relation of equality between the members of society by removing 859
one party in the relationship (the perpetrator) from society altogether, whether by execution, ~ 860
banishment, or imprisonment.'”” 861

Further, such excluding process may pose great barriers for the proper 862
reintegration of the offender and therefore for him/her personal and family 863

reconciliation. 864
Additionally, what about traditional mechanisms integrating culturally based ~ ses
ways of doing justice? According to some, 866

[wle cannot assume that legal justice is desired or the highest priority in all countries after 867

periods of repression or violence. Culture and history may lead to different definitions of jus- 868
tice and to different paths for achieving it; justice can be defined broadly, and retributive jus- 869
tice is only one part of that definition.'®® 870

Since transitional justice at the international level has been almost exclusively 871
focused on a legal approach, particularly with the creation of the permanent ICC, 872
countries going through transitional processes may be tempted to avoid imple- 873
menting their culturally based mechanisms in order to align to the standards of 874
international criminal justice, and therefore, avoid an eventual request of the ICC 875
on the basis of the principal of complementarity. Consequently, the inconve- 876
nience is twofold: on the one hand, countries may lose interest in studying and 877
probably implementing a rich variety of indigenous and local-level mechanism 878
that may serve for inspiration to the western world and provide a cultural richness 879
to the country, and on the other hand, the legal approach would gain force to the 880
expenses of other ways of doing justice. 881

Moreover, history has shown an international community that has not always  ss2
equally taken into account all extraordinary events. As Christie explains while 883
referring to the Nuremberg trials and the atrocities of world war II, “by hanging 884
commanders, and while the judges in Nuremberg focused on finding personal 885
guilt for atrocities, other phenomena were left in peace, left to grow. Three themes 886
were not discussed in Nuremberg: - Dresden — Hiroshima and Nagasaki — The 887
Gulags”.'” The sensitive selection of extraordinary cases is particularly questioned 888
nowadays under the era of the ICC, which has mainly focused on African con- 889
flicts to the expenses of others conflicts. 890

19 Llewellyn and Howser, supra note 87.

1% Harvey M. Weinstein, Laurel E. Fletcher, Patrick Vinck and Phuong N. Pham, ‘Stay the Hand
of Justice: Whose Priorities take Priority?’, in Rosalind Shaw ez a/ (eds.), Localizing Transitional
Justice: Interventions and Priorities After Mass Violence (Stanford University Press, Stanford, 2010)
pp. 27-48.

199 Nils Christie, ‘Answers to Atrocities. Restorative Justice in Extreme Situations’, in Ezzat A.
Fattah and Stephan Parmetier (eds.), Victim Policies and Criminal Justice on the Road to Restorative
Justice — Essays in Honor of Tony Peters (Leuven University Press, Leuven, 2001) pp. 379-392.
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891 So retributive approaches, either national or international, do not seem to have
892 avery clear and coherent purpose; according to Drumbl, even “judges still remain
893 unsure, and often divided, about the purpose of the punishment they mete
894 out’.'® One could even ask if the justice practitioners are not being dominated
895 by the system itself. In fact, as national trials have been criticized for being unable
896 to meet the needs and interests of the parties involved in the process, “[s]imilar
897 problems will arise if transitional justice reflects only the priorities of the interna-
898 tional community and not those of the affected country”.!"! All these critical
899 aspects leads us to consider prosecutions a simple way of avoiding exploring the
900 real truth and complexities behind a conflict; it may be easier to point out the
901 “bad” guys than assuming a broader concept of responsibility; a concept that may
902 rightly involve the massive number of individuals, states, political groups, NGOs,
903 national and international organizations that, massively, participated in the
904 occurrence of mass victimization.

905 5.2. Restorative Justice; an Option in Dealing with an Ongoing Conflict

906 Whether applied to ordinary crimes during times of peace, or to crimes of serious
907 and massive nature in transitional justice contexts, restorative justice offers a
908 vision of justice that pretends to elucidate the way in which criminality should be
909 dealt with; restorative justice, thus, by means of a critical analysis on the weak-
910 nesses of existing visions of justice, particularly on the dominant retributive-
911 oriented approach, offers solutions susceptible of being applied during times of
912 peace and/or war. Although it has been particularly developed in relation to ordi-
913 nary crimes, this vision of justice has progressively entered the discourse of tran-
914 sitional justice. But still, despite the blooming growth of restorative justice and
915 transitional justice as independent fields of study, little has been said about the
916 coalition of both. Nevertheless, advocates of restorative justice seem to agree
917 upon the potential significant role it could play in addressing severe cases. Along
918 these lines, Stovel argues that approaching transitional justice from a restorative
919 perspective would be beneficial since

920 [i]t is the form of justice most directly concerned with reconciliation. It addresses the reinte-
921 grative needs of both victims and most perpetrators. In poor countries with weak judicial
922 systems, it offers an alternative to lengthy and expensive trials. And in much of Africa, it draws
923 on pre-existing restorative justice traditions and institutions.'?

19 Drumbl supra note 83.

" Aukerman supra note 99.

112 Laura Stovel, When the Enemy comes Home: Restoring Justice after Mass Atrocity, Restorative
Justice Conference, Vancouver, June 1-4, 2003 <www.sfu.ca/cfrj/fulltext/stovel.pdf>, 29 March
2012.
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The question of the application of restorative justice in cases embracing system- 924
atic political violence has been raised largely as a result of the influential work of 925
the renowned South African Truth and Reconciliation Commission and Rwandan 926
“gacaca courts”; Nonetheless, although both mechanisms have been originally 927
tainted with restorative overtones, they do also comprise non restorative-oriented 928
elements, and even retributive shades, like gacacas accountability measures.'® 929
In fact, the scarce literature on the coalition of restorative justice and transitional 930
justice refers to the existing mechanisms of transitional justice, but hasnt gone 931
further to build a solid framework about this fusion. Given such literature gap, 932
we will briefly present our understanding of restorative justice through Bueno’s 933
model, and the way in which this vision of justice could penetrate the field of 934

transitional justice. 935
5.3. Toward a Model of Restorative Justice 936
Fig. 1 pretends to illustrate our vision of restorative justice (see Fig. 1). 937

According to this model, a model of justice would be restorative if the follow- 938
ing criteria are present: 939

1. Restorative justice, is based on a restorative philosophy consisting of, on 940
the one hand, the principle of non-violence and the principle of inter- 941
connectedness, and on the other hand, of underlying values such as 042
respect, humility, solidarity and love. In this sense, the restorative justice 943
model and the restorative philosophy share both the same values; 944

2. 'The restorative justice model is based on a “restorative rule of law” system 945
that includes all harms and is not only limited to the crimes that have 046
been established by law. Therefore, according to restorative justice, focus 947
is made “on the harms of wrongdoing more than the rules that have o048
been broken”.!4 949

3. 'The primary goal of restorative justice is the restoration of the harm of 950
victims, offenders and communities. Other goals, such as forgiveness, 951
apology, trust, and reconciliation, are ideal and essential goals of restor- 952
ative justice, but remain secondary; 953

9 On the one hand, despite the TRC’s deep restorative elements, such as the space provided to

victims to be heard and acknowledged, the possibility of providing a broader explanation about the
past and a form of accountability based on truth and not retribution, trust building would have
required “white South Africans to take responsibility and atone for their support for apartheid — it
would require full restorative justice” Ibid. On the other hand, Gacaca courts provide a concrete
example of a mixture of restorative and retributive elements: “confessions and accusations, plea
bargains and trials, forgiveness and punishment, community service and incarceration” Shaw and
Waldorf, supra note 106.

19 Mark Umbreit and Marilyn Peterson (eds.), Restorative Justice Dialogue: An Essential Guide for
Research and Practice (Springer Publishing Company, New York, 2010).
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Primary Goal: To Restore the Harm and Reintegrate the Offender

7

N

o ————— e —— — ——

~

AN

Active, Collective, Direct or Indirect
P Restorative Accountability

"V (Instead of Passive and individual)

Safe
Respectful
Non-vengeful
Flexible
Participatory

COMMUNITY/STATE

or
INTERNATIONAL COMMUNITY]

RESTORATIVE TRANSITIONAL JUSTICE SYTEM

.
. o’
SSemmmmmmmmemeees RESTORATIVE TRANSITIONAL RULE OF LAW === =mmmmmmmme—==’

o ———— —— —— — —— —— —— — ————— —

N = — — — —— —— = RESTORATIVE PHILOSOPHY s s s o s s ==

Secondary Inter-related Goals: Trust and Reconcilation

0001786881.INDD 32

Reconcillation

*Reconcillation amongst the
members of the group

*Reconcillation between
the different groups

(Apology and Forgivenss)

trust

( VICTIMS )

(OFFENDE S )
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4.  Restorative accountability: In restorative justice the community/state 954
should intent to restore the harm of the victim and the harm of the o955
offender. The latter, in exchange, should intent to actively participate in 956
the restoration of the victim’s harm, the community’s harm and his/her 957
harm. Coercive measures, such as restorative imprisonment should be 958
taken place only if necessary and without the intention of punishment 959
infliction;'? 960

5. The process of restorative justice should be flexible enough to meet the 961
needs of victims, offenders and communities. It should therefore “pro- 962
vide opportunities for dialogue, direct or indirect, between victims and 963
offenders as appropriate”;''® 964

6.  'The state should be present throughout the restorative justice process to 965
guarantee security, the respect of human rights and the right execution 966
of decisions taken either by a judge or mediator or collectively by the 967

interested parties; 968
7. The whole process should be governed with respect and without any 969
form of revengeful attitudes. 970

After having presented our understanding of the theory of restorative justice with 971
regards to ordinary crimes we will now explain how this vision of justice can pen- 972
etrate the field of serious violations of human rights. We should clarify though, 973
that the concept of restorative justice is understood in exactly the same way as it~ 974
has been explained, meaning an approach of justice that intents to restore the 975
harm. The difference resides, though, in the context in which we pretend to anal- 976
yse the application of restorative justice: a context of transitional justice involving 977
massive crimes. The restorative approach would therefore need to adapt itself to 978
the characteristics that involve mass victimization, meaning a collective dimen- 979
sion due to the elevated number of victims and offenders and the international 980
dimension of the international community, which is obviously concerned by the o981
gravity of the crimes. Accordingly, the model of restorative justice in transitional 982
justice contexts, or as we have called it, “restorative transitional justice”, would 983
look in the following way: 984

The question of “restorative transitional justice” could be defined as ““he 985
variety of processes and mechanisms established to restore, to the extent possible, the 986
individual and social harm caused by mass abuses”.'" International, national and/ 987
or local-level transitional justice mechanisms may only gain the restorative adjec- 988
tive if they embrace the above mentioned restorative elements. In other words, 989
neither truth commissions nor traditional justice mechanisms are inherently 990
restorative; a real restorative transitional justice mechanism would be the one that 991

119 Walgrave, supra note 80.
119 Umbreit and Peterson, supra note 114.
17 Bueno, supra note 86.
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992 intents, as much as possible, to restore the massive harm that has been caused by
993 an offense, and consequently, find solutions to the already described weaknesses
994 of the conventional legal system.

995 Approaching transitional justice from a restorative perspective would imply a
996 “change of lenses” through which to look at the phenomenon of mass victimiza-
997 tion. Such perspective would consequently alter the meaning of the key issues of
998 transitional justice and the way in which they should be dealt with. In fact, in
999 contrast to the legalistic approach whose goal is very much based on retribution,
1000 the key issues of transitional justice, when approached from a restorative point of
1001 view, cannot be dissociated from the goal of restoring the harm.

1002 Accordingly, on the one hand, restorative truth, as the TRC report notes,
1003 would consist of “a truth that would contribute to the reparation of the damage
1004 inflicted in the past and to the prevention of the recurrence of serious abuses in
1005 the future”.""® Truth would therefore be a means to restoration and acknowledge-
1006 ment instead of punishment and stigmatization; knowing and unrevealing the
1007 truth would only serve to achieve constructive goals such as restoring the harm of
1008 the victim through the offender’s acknowledgement of the facts and constructive
1009 restorative actions, liberate the heavy emotional burden of both victims and per-
1010 petrators through a story telling process and constructing the sociological and
1011 criminological truth of the past. In addition, we argue that the absence of retribu-
1012 tion would encourage a real and deep truth unveiling process. Further and impor-
1013 tantly, since group offenses involve many perpetrators, dialogue and group
1014 truth-telling processes should take place to better construct a recording memory
1015 of the past.

1016 Restorative accountability in transitional justice would avoid any form of
1017 intentional punishment infliction and connect accountability to restoration
1018 and reintegration through measures like truth, community service, symbolic
1019 actions, compensation, among others. Like with restorative truth, restorative
1020 transitional justice should provide the opportunity for offenders to collectively
1021 restore the direct and/or indirect victims’ and social harm. We subscribe therefore
1022 to Arsovska, Valinas and Vanspauwen’s argument according to which transitional
1023 justice should require “a broad understanding of accountability which goes
1024 beyond mere individual responsibility. ‘Accounting’ for a violent past will include
1025 not only a recognition of what happened and the responsibilities associated to it,
1026 but also a commitment to make up for those wrongs and to prevent them in the

1027 future”.'V?

"9 Truth and Reconciliation Commission of South Africa, Report, 5 vol., Vol. 1. (Juta Publishers,
Cape Town,1998).

1 Jana Arsovska et al., ‘From micro to macro, from individual to state: restorative justice and
multi-level diplomacy in divided societies’, in Ivo Aertsen ez al. (eds.), Restoring Justice after large-
scale violent conflicts: Kosovo, DR Congo and the Israeli-Palestinian Conflict (Willan Publishing,
Devon, 2008) pp. 444-460.
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As to the issue of reconciliation, we argue that the justice system of transitional 1028
justice societies must intent, to the extent possible, to respect the larger goal of 1020
national peace and reconciliation; a goal that goes beyond the justice system and 1030
touches every citizen of the ragged society; a necessary goal that, in our opinion, 1031
will be better met and respected through restorative justice, to the expenses of the 1032
conventional legalistic vision of justice. As previously mentioned, there has always 1033
been a conflict between peace and justice. However, as rightly said by UN 1034
Secretary-General Ban Ki-moon “the debate on how to ‘reconcile’ peace and jus- 1035
tice or how to ‘sequence’ them has lasted more than a decade. Today, we have 1036
achieved a conceptual breakthrough: the debate is no longer between peace and 1037
justice but between peace and what kind of justice”.’® In contrast to the retribu- 1038
tive dimension of the conventional justice system that threatens the goal of peace 1039
and reconciliation, “restorative justice offers a means of resolving this peace vs. 1040
justice dilemma’;"?' restorative justice proposes a vision of justice that respects 1041
this indispensable goal and softens the road to achieve it. In Aukerman’s words, 1042
“both retributive and restorative justices envision reconciliation as a product of 1043
full accountability for wrongdoing. But while retributive accountability involves 1044
proportionate punishment, restorative accountability demands an acknowledge- 1045
ment by offenders of their culpability and a willingness to make good. While 1046
retributive justice allow society to punish an offender as a means of achieving 1047
reconciliation, restorative justice requires society to include the offender in the 1048
process of reconciliation”.’?* In our opinion, the justice system must bend over 1049
peace and reconciliation, which is a necessary and urgent state of a conflict- 1050
ridden society, and not the opposite. 1051

6. Conclusions 1052

Through this article we pretended to highlight some of the limitations of the 1053
dominant retributive approach when dealing with the issues of transitional jus- 1054
tice in Colombia, particularly in a complex context of ongoing conflict that 1055
involves consolidated illegal armed groups disposing of extraordinary financial 1056
means from the drug business. Given such inconveniences, we presented the 1057
restorative justice model as possible justice approach susceptible of bringing 1058
about solutions to the good administration of the issues of transitional justice. 1059

120 Valentina Torricelli, 7he Contribution Afvican States Can Make to the ICC Review Conference,
<www.africanarguments.org/2010/03/11/the-contribution-african-states-can-make-to-the-icc
-review-conference/>, 29 February 2012.

120 Paul McCold, et al., An Introduction to Restorative Peacebuilding. Briefing Paper 1. Restorative
Peacebuilding Project. Working Party on Restorative Justice (Alliance of NGOs on Crime Prevention
and Criminal Justice, New York, 2007).

122 Aukerman, supra note 99.
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1060  Today, though, the uncertainty remains as to the attitude of the ICC towards
1061 national restorative transitional justice mechanisms. Could a country, experienc-
1062 ing an ongoing conflict, deal with the issues of transitional justice in a purely
1063 restorative way under the era of the ICC? Would it be forced to create retributive
1064 justice mechanisms to avoid an intervention of the latter? Only time and experi-
1065 ence will illuminate the dialogue between the ICC and the restorative justice
1066 approaches.

1067 Nevertheless, as we have previously explained, Colombia has done an effort in
1068 establishing state organised transitional justice mechanisms which intent to com-
1069 ply with the ICC’s demands while trying to achieve peace. In fact, these mecha-
1070 nisms may be tainted by the retributive or the restorative justice approach or by a
1071 mixture of both. For example, whereas the judicial process of the JPL contain
1072 elements of both approaches, other mechanisms, like those established by Law
1073 1106 contain to certain degree some restorative elements.

1074 However, as previously explained, the discourse and the theory of transitional
1075 justice in Colombia has been mainly dominated by the retributive approach to
1076 justice, due in great part, to the presence and shadow of the ICC, which considers
1077 criminal justice as the only response to mass atrocity and the only way to avoid
1078 impunity in this scenario. We argue, though, that the excessive focus on this
1079 approach has dismissed other possible approaches to justice that may consider-
1080 ably enrich the field of transitional justice.

1081 We consider, thus, that the ICC should be prudent enough with those coun-
1082 tries that couldn’t find a solution to their conflicts before the ratification of the
1083 Rome Statute. In the particular Colombian case, which is actually dealing with
1084 the issues of mass victimisation during a very complex conflict situation, the ICC
1085 should only exercise a guiding role intended to contribute to the consolidation of
1086 the Colombian national justice mechanisms, which may obviously integrate a
1087 restorative justice oriented approach.
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