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Abstract

The ECB’s secondary mandate requires it to support broader economic policies by and in the EU.
How should the ECB deal with its many, potentially conflicting, objectives? To answer that
question, this article combines normative and legal analysis with new archival sources, as well
as analysis of ECB speeches and documents. A more important role for its secondary mandate fits
well with the new, more political role of the ECB. However, the requirements that the legal text
imposes on the ECB are paradoxical. While strictly binding, the secondary mandate is also highly
indeterminate, and the ECB lacks the democratic legitimacy and legal competence to develop its
own policies for pursuing the secondary objectives. To resolve this paradoxical situation, we
propose that the specification of the ECB’s secondary objectives should take place via
high-level coordination with the political institutions of the EU.

Keywords: European Central Bank; secondary mandate; democratic accountability; environmental
policy

Introduction

The European Treaties give the ECB a mandate which is twofold. Its primary mandate is
to pursue price stability." However, the Treaties also impose a legally binding requirement
on the central bank to ‘support the general economic policies in the Union with a view to
contributing to the achievement of the objectives of the Union as laid down in Article 3 of
the Treaty on European Union.”* As its board member Frank Elderson (2021) recently ex-
plained, ‘the ECB’s “secondary objective”, stipulates a duty, not an option’. Historically,
however, the central bank has largely ignored this provision. The secondary mandate was
not mentioned in the 1998 and 2003 strategies outlined by the ECB; in marked contrast to
its detailed interpretation and definition of price stability (ECB, 1998, 2003).

The re-emergence of the secondary mandate in the 2021 Review of the monetary
policy strategy constitutes an important break with that approach (ECB, 2021a). In spec-
ifying the specific EU objectives it aims to supports, the ECB not only mentions ‘balanced
economic growth’, ‘a highly competitive social market economy aiming at full employ-
ment and social progress’, but also explicitly notes ‘a high level of protection and
improvement of the quality of the environment.” (ECB, 2021a). To better support the
latter, the ECB announced an ‘ambitious’ climate-related action plan.

Renewed attention for the ECB’s secondary mandate follows significant changes in the
ECB’s policies since 2008. Before the great financial crisis, the ECB’s monetary policy
strategy reflected a monetarist heritage. It saw central bankers focus on the pursuit of
price stability by means of setting short-term interest rates. Three key developments have

'Article 127 (1) TFEU.
%Article 127 (1) TFEU; See also Article 282 (2) TFEU.
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put that approach to monetary policy under pressure. First, over the past years central
bankers have broadened their understanding of how monetary policy impacts pressing
potential secondary objectives such as financial stability, inequality and environmental
sustainability. Second, reflecting these changing views and new challenges, the past
decade saw the ECB adopt various unconventional policies that go beyond interest rate
setting and fit the monetarist paradigm poorly. Third, the ECB’s new role has been repeat-
edly contested before the European Court of Justice (CJEU) and the German Constitu-
tional Court, putting new weight on the justification of monetary policy. In declaring
the ECB’s Public Sector Purchase Programme (PSPP) ultra vires, the German Court
essentially required the ECB to better justify the proportionality of the PSPP in light of
its significant economic effects.” Despite a cautious return of the secondary mandate in
the 2021 strategy, however, the ECB’s interpretation of its legal significance, and how
it intends to act on it, remains far from clear.

In this article, we investigate how the ECB should navigate the many, potentially con-
flicting, objectives imposed on it by its secondary mandate. The article combines norma-
tive and legal analysis of the secondary mandate with new archival research, as well as
analysis of ECB speeches and documents. We take the legal framework as it is and inquire
how the ECB has interpreted it to date and how it should act in light of considerations of
democratic legitimacy.

As we argue, the secondary mandate raises a paradox because of three features: it is (i)
binding, (ii) indeterminate and (iii) supportive. Although the secondary mandate is bind-
ing and assigns duties, it is unclear how the ECB should support the EU’s broader eco-
nomic policy objectives. These objectives are highly indeterminate, leaving the ECB with
a wide range of options for implementation. Accordingly, although the ECB has a duty to
act, it is unclear what the content of that duty is. At the same time, the Treaty stipulates
that the secondary mandate is supportive in nature: the ECB must ‘support the general
economic policies in the Union’, but cannot simply make its own economic policy. The
ECB, accordingly is required to give content to highly indeterminate treaty provisions
without itself making economic policy.

The most elegant way to reconcile these requirements, we contend, is high-level coor-
dination between the ECB and the political institutions of the EU. To discover what its
mandate requires, the ECB should consider how other Union institutions and the member
states have articulated their economic policy stance. The EU’s political bodies can aid the
ECB in this endeavour by articulating the EU’s objectives relevant for the interpretation
of Article 127(1). When the political institutions of the EU specify what the secondary ob-
jectives require, the ECB can support those objectives without itself making economic
policy. We also explain why such a practice of coordination is compatible with the ECB’s
independence.

The rest of the article is structured as follows. We first discuss how the ECB has
historically interpreted its secondary mandate. After a legal analysis of the secondary
mandate as drafted in the 1992 Maastricht Treaty, we present evidence from speeches
and internal documents acquired through a freedom of information request. These sources
show that during its 2003 strategy review the ECB made a decisive choice to narrowly
focus on its primary objective. From then on, the central bank comes to deny the very

32 BR 859/15 etc., PSPP, judgment of 5 May 2020, ECLI:DE:BVerfG:2020:rs20200505.2bvr085915.
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existence of secondary objectives. Building on the legal provisions and their historical in-
terpretation, we then explore the ECB’s new challenges and the paradoxical nature of the
secondary mandate. We conclude by arguing that the ECB should implement its second-
ary mandate through coordination with the EU’s political institutions.

The secondary mandate remains an underexplored part of the ECB’s legal structure
(Béres et al, 2021; Dikau and Volz, 2021; Elderson, 2021; Griinewald, 2021;
Monnet, 2021). In setting out the obligations that its vague provisions impose on the cen-
tral bank, our article contributes to the study of how central banks navigate their new is-
sues of legitimacy raised by the transformation of monetary policy since 2008
(Bateman, 2021; Braun, 2017; Dawson et al., 2019; Kreuder-Sonnen, 2016;
Lokdam, 2020; Scicluna, 2018). It has become clear that navigating these issues is partic-
ularly difficult for the ECB due to its high level of independence and limited democratic
accountability (Amtenbrink and Repasi, 2020; Beukers, 2013; Borger, 2020; de Boer and
van ’t Klooster, 2020; Feichtner, 2020; Hogenauer and Howarth, 2019; Markakis, 2020;
Tuori, 2019). In focusing on the secondary mandate, we make concrete proposals for
navigating these democratic and procedural challenges, while also contributing to recent
work on the role of the European Parliament and other EU institutions (Collignon and
Diessner, 2016; Dawson et al., 2019; Fromage et al., 2019; Maricut-Akbik, 2020).

I. A Short History of the Secondary Objectives

The European Community initiated the process of monetary unification assuming that its
central bank’s task would be simple (James, 2012; McNamara, 1998; van den
Berg, 2004). That assumption was informed by a set of ideas about money and the
economy, popularized by Milton Friedman, that saw monetary policy as unable to make
a lasting contribution to the economy’s productive capacity. Instead, the ECB was meant
to achieve the well-defined objective of price stability by using one simple tool: setting
interest rates.

Recognizing that how the central bank pursues price stability can support but also
hinder other economic policies, the drafters of the Treaty added room for central bankers
to take broader economic policy considerations into account (van den Berg, 2004, pp. 51—
71). Although the 1992 Maastricht Treaty assigns to the ECB a primary objective of price
stability, it was never entirely true that the ECB’s mandate was so strict as to proscribe
one clear course of action. The Treaty explicitly states that the ECB should not merely
‘implement’, but also ‘define’ its monetary policy. In doing so, the ECB’s secondary man-
date requires it to ‘support the general economic policies in the Union with a view to con-
tributing to the achievement of the objectives of the Union’ where that is compatible with
the objective of price stability.

The secondary mandate is a source of legal duties. Commentators generally agree that
when the ECB has different courses of action to maintain price stability, it would be le-
gally barred from pursuing the course of action that does a worse job in supporting these
general economic policies (see for example Griinewald, 2021; loannidis et al., 2021, pp.
14—15; Lenihan, 2006, p. 7; Selmayr, 2015, pp. 1251-1252; Smits, 1997, p. 189). Still,
the text of Article 127 (1) TFEU does not require the ECB to always pursue price stability
as the objective. The provision merely demands that the ECB’s support of economic pol-
icy does not negatively affect the maintenance price stability. On this reading, the

© 2022 The Authors. JCMS: Journal of Common Market Studies published by University Association for Contemporary European Studies and John Wiley & Sons
Ltd.



4 Jens van ‘t Klooster and Nik de Boer

provision empowers the ECB to pursue predominantly economic policy objectives, pro-
vided it uses the instruments allowed by the Statute of the ESCB and ECB and its policies
do not negatively affect price stability (Borger, 2016, pp. 181-2; Gemer-Beuerle
et al.,, 2014, p. 310; Heun, 2014, p. 333; loannidis et al., 2021, p. 16; Thiele, 2016,
p. 533; Wendel, 2014, pp. 295-8; Whelan, 2020, p. 43).

The Treaties, however, largely leave open which secondary objectives the ECB should
take into account. The TFEU invokes both ‘the general economic policies in the EU’ as
well as the plurality of objectives assigned to the EU by Article 3 of the Treaty on Euro-
pean Union (TEU). These objectives include ‘balanced economic growth and price stabil-
ity, a highly competitive social market economy, aiming at full employment and social
progress, and a high level of protection and improvement of the quality of the environ-
ment’. The pursuit of these quite different objectives can pull in opposite directions
(Claeys and Dominguez-Jiménez, 2020, pp. 84—5). At the same time, they are so general
that it is difficult to imagine any policy that could not be justified as contributing to at
least some of these objectives. The Treaty provisions do not specify how the ECB must
rank the secondary objectives.

Reference to ‘the general economic policies in the Union’ reflects the fact that the EU
has only limited competences in general economic policy. Article 3 TFEU designates
monetary policy as an exclusive competence of the Union for the euro-area member
states. By contrast, Article 5(1) TFEU puts economic policy in a separate category, stating
that member states shall coordinate these policies and that the Council can adopt measures
to this end. The wording of Article 127 (1) TFEU reflects that member states retain the
primary responsibility for general economic policy (van den Berg, 2004, pp. 51-71).
As a result, there is no single economic policy of the Union. Instead there are several
member states’ economic policies that can be coordinated at Union level (van den
Berg, 2004, p. 71; Lenihan, 2006, pp. 7-8; Smits, 1997, p. 181). Article 127 (1) also re-
fers to general economic policies. The mandate, accordingly, provides the ECB with a lot
of leeway in deciding how to support economic policy; it must distil the general direction
not just from EU-wide polices but also from those pursued by the different member states
(Selmayr, 2015, pp. 1252-3)

Reflecting their legal indeterminacy, the question of how to deal with the secondary
objectives was ‘heavily debated’ within the ECB Governing Council in its early years
(Noyer, 2020, p. 32). Yet, the secondary objectives remain almost completely absent from
the ECB’s monetary policy strategies published in 1998 and 2003.

At the start of its operations in 1998, the ECB put forward a detailed strategy for the
pursuit of price stability. It spelled out a quantitative target ‘as a year-on-year increase in
the Harmonised Index of Consumer Prices (HICP) for the euro area of below 2%.’
(ECB, 1998) In 2002 the ECB conducted a review of that strategy, where the ECB clarified
that it would ‘maintain inflation rates below, but close to, 2% over the medium term.’
(ECB, 2003). On both occasions, the ECB described price stability as the primary objec-
tive but left its secondary objectives undefined. Since then, in over 2,500 speeches between
1997 and the start of the recent review of the monetary policy strategy in 2020, members of
the ECB governing council used the term ‘primary objective’ in 441 speeches and ‘primary
mandate’ in 65 (ECB, 2021b). The words ‘secondary mandate’ were not mentioned once
and explicit reference to the secondary objective(s) appears in 10 speeches; five times in
1998 and 1999, and then once in 2002, 2007, 2009, 2014 and 2016 (ECB, 2021Db).
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These facts are puzzling and defy simple explanation. The secondary objectives are as
binding on the ECB as its primary objective. Where the ECB can contribute to the broader
objectives of the EU without prejudice to price stability, Article 127 (1) TFEU states that
it ought to do so. Similarly, from a perspective of accountability, there is no reason to
assume the secondary objectives require less explanation.

So why did the ECB say so little about its secondary mandate? Since there was no pub-
lic document available on the outcome of discussions in 2002, we made two document
requests to the ECB under Decision ECB/2004/31 for ‘any document pertaining to the in-
ternal deliberation on the secondary mandate in the Governing Council between 1998 and
2003 [...]; and any documents pertaining to the secondary mandate in the context of the
2003 review of the monetary policy strategy’. Despite acknowledging the lively discus-
sions that took place, the ECB claimed to have only background documents and one
seven-page note.* That note from January 2002, entitled ‘Clarifying the nature of ECB
support for general economic policies in the Community’ written by the DG Economics
led at the time by Otmar Issing, contains the ECB’s early interpretation of the secondary
mandate.

In the internal note, the ECB explains why it takes itself to have no objective other than
price stability. The economic argument is well-known and strongly influenced by mone-
tarist ideas. First, the ECB side-steps the broad range of potential secondary objectives by
focusing macroeconomic outcomes of economic growth and employment mentioned in
Article 3(3). Rather than considering the actual economic policies pursued by the EU
and the member states, the ECB considers only the macroeconomic effects of its own
policies.

Second, the ECB asserts that it contributes to these secondary objectives best by
focusing on price stability: ‘Given the medium-term orientation of monetary policy price
stability and real economic objectives are not in conflict but complementary’
(ECB, 2002). Invoking the monetarist theorem of the long-run neutrality of money, the
ECB understands the effectiveness of monetary policy as fundamentally constrained by
supply-side factors. Monetary policy, the note argues, can briefly push the economy
beyond its long-term potential, but over time inflation expectations adapt. The result
would be higher inflation, but no overall benefits in terms of output and employment. Ac-
cordingly, the pursuit of price stability is the best way for monetary policy to contribute to
employment and economic growth. The upshot of this argument is that a narrow focus on
price stability is also the best way to fulfil the secondary mandate. The note goes beyond
this economic argument in denying that the ECB has secondary objectives that are distinct
from price stability, stating that: ‘the treaty language does not refer to ‘secondary objec-
tives’ of the ECB’ (ECB, 2002, p. 2).°

This line of argument also explains the ECB’s historical opposition to coordination of
its monetary policy with the political bodies of the EU (Braun et al., 2021, pp. 14-17;
Domingo Solans, 2000; Duisenberg, 1999; Issing, 2002). Central bankers held the view
that they should focus narrowly on price stability, thereby also supporting the economic
policies of the EU. That division of tasks precluded any need for additional guidance:

*ECB communication of 26 April 2021 (Reference: LS/PS/2021/18) and 25 May 2021 (Reference: LS/PS/2021/22)
5Although the term indeed does not appear, Article 127(1) does refer to the ‘objectives of the Union’ that the ECB should
support without prejudice to the ‘primary objective’ specified a sentence earlier.
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We do not need to sit around a table with other policy-makers to decide in a co-ordinated
manner which monetary policy we have to formulate. We already know what to do ex
ante, in a statutory manner, without any genuine need for coordinating our monetary
policy decisions with others (Domingo Solans, 2000)

Reflecting this monetarist self-understanding, the secondary mandate goes unmen-
tioned in the outcomes of the 2003 Review. It can be read into the clarification that the
ECB would pursue price stability over the ‘medium-term’. As the ECB acknowledges,
central banks face a choice in deciding how aggressively to pursue their inflation target,
which unavoidably impacts broader economic policy objectives and potentially contra-
dicts the objectives of governments. On occasion allowing for short-term, transitory infla-
tion ‘embodies a concern for and a contribution to the stabilisation of output and employ-
ment.” (ECB, 2003, p. 82). The oblique discussion of the secondary mandate stands in
marked contrast with the strategy’s minute specification of the inflation target and the
two-pillar strategy to achieve it.

This historical background makes clear that the 2021 Review of the monetary policy
strategy is a decisive break with earlier thinking on the role of the secondary mandate
(ECB, 2021a). In contrast to the 2003 Strategy’s narrow focus on medium-term inflation,
the new strategy links price stability to a broad set of economic pre-conditions. A new
framework for monetary and financial analysis covers the transmission of monetary
policy to the real economy, as well as risks to price stability from longer-term economic
imbalances and financial instability. As we mentioned in the introduction, the new
strategy explicitly invokes the objectives of the EU from Article 3 TEU and mentions
‘the quality of the environment’ as one of the objectives of the EU that the ECB will
aim to support. Referring to both the new analytical framework and the EU’s climate
strategy, the ECB writes

Within its mandate, the Governing Council is committed to ensuring that the Eurosystem
fully takes into account, in line with the EU’s climate goals and objectives, the implica-
tions of climate change and the carbon transition for monetary policy and central bank-
ing. (ECB, 2021a)

Reference to these EU objectives directly precedes the announcement of the climate
related action plan. In July 2022, again invoking its secondary mandate, the ECB an-
nounced forceful measures to decarbonize European capital markets (ECB, 2022)

II. New Challenges

The re-emergence of the secondary mandate reflects new challenges that the ECB now
faces. In light of these challenges, its earlier position that preventing inflation is the best,
and only feasible way to promote the EU’s economic policy objectives has not stood the
test of time well. It assumes a central bank that focuses on price stability, which it pursues
in a way that minimizes the economic costs of high interest rates. In the past years, the ECB
has increasingly wrestled with new choices that go beyond the trade-off between output
and inflation that is at the heart of the monetarist conception of central banking (Blot
etal., 2020). The price stability objective no longer proscribes a clear course of action, put-
ting more pressure on the ECB to acknowledge its secondary objectives. Consider three
hotly contested areas of ECB policy.

© 2022 The Authors. JCMS: Journal of Common Market Studies published by University Association for Contemporary European Studies and John Wiley & Sons
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First, as a result of the eurozone crisis the ECB has been increasingly willing to support
the economic policies of the member states by purchasing their government bonds
(Schmidt, 2015). From a legal perspective, the ECB has justified its Securities Markets
Programme (SMP) and Outright Monetary Transactions (OMT) policies by conceptualiz-
ing stable bond yields as a precondition for its ability to achieve price stability
(ECB, 2010, 2012).° However, the stakes were clearly much higher. Had the ECB not
acted in 2012, the crisis would not only have impaired its ability to achieve price stability
but could easily have ended the euro. Litigants in the 2015 Gauweiler case argued that the
OMT programme constituted a ‘suspension of the market mechanisms which violates the
Treaties.”” The price stability objective itself does not provide guidance on who is right in
this debate, nor does it say much on where and when the ECB should provide support for
government spending. In the face of this legal indeterminacy, explicit reference to the
EU’s broader economic policy objectives would be directly relevant for evaluating the
ECB’s policies.

A second policy area where the ECB has faced new choices not easily captured by the
price stability objective is the societal impact of its quantitative easing (QE) bond buying
programme — the ECB’s Asset Purchase Programme (APP). By far the largest
sub-programme is the multi-trillion euro Public Sector Purchase Programme (PSPP).
By buying debt, the ECB seeks to boost consumption and investment, thereby ‘ultimately
contributing to a return of inflation rates to levels below but close to 2% over the medium
term’.* The ECB’s bond purchase programmes have had a big economic impact. Compa-
nies have used low interest rates to invest, but also to buy their own shares and pay div-
idends (Cohen et al., 2019). By driving up the price of financial assets and real estate,
Europe’s asset owners have been amongst the biggest beneficiaries of these programmes
(Dossche et al., 2021). Again, the secondary mandate could be brought into play in
weighing where and when a bond buying programme is an adequate tool.

The Pandemic Emergency Purchase Programme (PEPP) introduced in March 2020
combines elements of the OMT and the PSPP, further exacerbating the existing indetermi-
nacies in the ECB’s self-understanding.” Like the OMT, the PEPP serves to stabilize
spreads in sovereign bond markets and prevent a repeat of the 2010—12 panic. Like the
PSPP, it serves to fight an economic downturn and stage an economic recovery. Both ob-
jectives are narrowly justified as the ECB’s response to an ‘extraordinary and acute eco-
nomic crisis, which could jeopardise the objective of price stability and the proper func-
tioning of the monetary policy transmission mechanism’."” At €1,850 billion, it is striking
that the objectives of this programme are so opaque; compare this to the governance of
the €750 billion Next Generation EU recovery fund." Nonetheless, it seems clear that

®Decision of the European Central Bank of 14 May 2010 establishing a securities markets programme (ECB/2010/5).
72 BvR 2728/13 etc., OMT reference, BVerfGE 134, 366, Order of 14 Jan. 2014, ECLIL:DE:BVerfG:2014:
15s20140114.2bvr272813. par. 5.
¥Decision (EU) 2015/774 of the European Central Bank of 4 March 2015 on a secondary markets public sector asset pur-
chase programme (ECB/2015/10).
°Decision (EU) 2020/440 of the European Central Bank of 24 March 2020 on a temporary pandemic emergency purchase
programme (ECB/2020/17).

Decision (EU) 2020/440 of the European Central Bank of 24 March 2020 on a temporary pandemic emergency purchase
programme (ECB/2020/17).

Special meeting of the European Council (17, 18, 19, 20 and 21 July 2020) — Conclusions, https://www.consilium.europa.
eu/media/45109/210720-euco-final-conclusions-en.pdf.

© 2022 The Authors. JCMS: Journal of Common Market Studies published by University Association for Contemporary European Studies and John Wiley & Sons
Ltd.


https://www.consilium.europa.eu/media/45109/210720-euco-final-conclusions-en.pdf
https://www.consilium.europa.eu/media/45109/210720-euco-final-conclusions-en.pdf

8 Jens van ‘t Klooster and Nik de Boer

the PEPP supports the EU’s general economic policy objectives. As Christine Lagarde ex-
plicitly stated on announcing the programme, it aims to provide ‘supportive financing
conditions for all sectors in the economy’, amongst which she included ‘governments’
(Lagarde, 2020). However, the ECB does not link these aims to the secondary mandate.

A third policy area concerns the environmental impact of monetary policy. This is the
area where the ECB has most explicitly invoked the secondary mandate in the 2021 Re-
view. As a consequence of its policy of ‘market neutrality’, the ECB’s collateral policies
as well as its Corporate Securities Purchase Programme (CSPP) benefit carbon-intensive
firms such as utilities, companies engaged in fossil fuel extraction, and car manufacturers,
which are overrepresented in bond markets (Battiston and Monasterolo, 2019; Matikainen
et al., 2017; van ’t Klooster and Fontan, 2020). The market neutrality policy, however,
only has a shallow basis in the ECB mandate’s provision that it should operate ‘in accor-
dance with the principle of an open market economy’. In its 2021 climate-related action
plan, the ECB not only lists a range of measures to incorporate climate impact of issuers
into the design of the monetary policy strategy. It also signals an end to its market neutral-
ity policy and a general review of ‘potential biases in the market allocation amid market
inefficiencies’ to result in a new design of the CSPP programme and other monetary pol-
icy instruments in 2022 (ECB, 2021c). Despite the increasingly prominent role of the sec-
ondary mandate in the ECB’s climate measures, price stability also remains a prominent
part of the justification of these policies (ECB, 2021a, 2022).

The initial steps that the ECB has made to incorporate the secondary mandate into the
justification of its monetary policy strategy are a clear improvement over its earlier stance.
However, the ECB’s failure to explicitly define its secondary objectives remains difficult
to square with the minimum legal requirements flowing from Article 127 (1) TFEU. Al-
though the European Court generally offers the ECB broad discretion to make ‘choices of
a technical nature’ and ‘undertake forecasts and complex assessments’, the Court subjects
the ECB’s discretion to:

a review of compliance with certain procedural safeguards —— including the obligation
for the ESCB to examine carefully and impartially all the relevant elements of the situa-
tion in question and to give an adequate statement of the reasons for its decisions."

It is hard to see the ECB meeting even this low standard of justification in the 2021
Review. For one, it referred only selectively to a few secondary objectives. Consider
the absence of the objective of ‘scientific and technological advance’, which is certainly
not independent of financing conditions (Storm and Naastepad, 2007). The new strategy
also lacks any explicit reasoning from the side of the ECB on how monetary policy deci-
sions reflect the obligations that the secondary mandate imposes. It is clear that the ECB
could have done much more to promote the EU’s environmental objectives, but also
much less. It could have focused on merely protecting itself against financial risk resulting
from climate change but now also uses its monetary policy to ‘promote more consistent
disclosure practices in the market’. The ECB could also have done more in using its
refinancing operations to actively promote green lending, as proposed in a recent report

2Case C-493/ 17, Weiss and Others, EU:C:2018:1000, paras. 73 and 30 respectively; see also Case C-62/14, Gauweiler and
others v. Deutscher Bundestag, EU:C:2015:400, paras. 67—8.
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by the Network for Greening the Financial System of which the ECB is a prominent
member (NGFS, 2021).

III. Paradoxical Provisions

It is not surprising that the ECB remains so vague in its account of what duties the second-
ary mandate imposes on the central bank. The ECB’s secondary mandate is paradoxical
because of three features. It is (i) binding, (ii) indeterminate and (iii) supportive. In this
section, we analyse that paradox and explore what the ECB could do to navigate it by it-
self. In the next section, we argue that the ECB should give content to the mandate’s in-
determinate provisions through coordination with the political institutions of the EU.

The secondary mandate is binding in the sense that it specifies not just that the ECB
has the legal power to take account of goals beyond price stability, but also an obligation
to do so. However, the secondary mandate is indeterminate and leaves open how the ECB
should determine what its secondary objectives are. At the same time, the secondary man-
date is supportive in nature and the ECB does not have the competence to develop poli-
cies on the secondary objectives by itself. If the ECB should try to spell out how it will act
on the secondary mandate, it will face the problem that the secondary mandate itself only
imposes vague obligations on the ECB.

The indeterminacy will always be difficult for the ECB to navigate by itself because of
the supportive nature of the secondary mandate. Article 127 (1) requires the ECB to ‘sup-
port” economic policies in the Union, which reflects the fact that the ECB cannot simply
develop its own economic policy (Griinewald, 2021, pp. 275-6; loannidis et al., 2021, p.
16; loannidis, 2020, p. 371). Employment, climate, and the like are competences of the
EU’s political institutions and the member states. The ECB does not have competences
to make policy with regard to these broader objectives. In practice it will be hardly pos-
sible for the ECB to set monetary policy that supports existing economic policies, without
also making policies for those topics. Take again the case of climate policy. Any measure
taken by the ECB to green the financial system will impact the allocation of capital; it can
steer money towards specific green sectors as well as steering it away from
carbon-intensive ones. In acting on its secondary mandate, the ECB unavoidably faces
several significant choices which impact economic policy far beyond the medium-term
price level.

Even if it would be legally permissible, there are also democratic concerns when the
ECB takes up a leading role in making economic policy (de Boer and van ’t
Klooster, 2020). As a non-elected and independent institution, the ECB was historically
meant to have a narrow mandate to accompany its strict independence. Legitimacy, on
this account, results from the legal mandate, which authorises the central bank to use a
well-defined set of powers subject to clearly specified conditions for their use. In the ab-
sence of clear instructions on what to do, there are serious democratic concerns over mon-
etary policy objectives selected by the ECB alone. This is also problematic from a legal
perspective since democracy itself is one of the core values of the EU (Article 2 TEU)
and ‘[t]he functioning of the Union shall be founded on representative democracy.” (Ar-
ticle 10 TEU). That democratic concern also featured prominently in the German
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Constitutional Court’s decision of 5 May 2020 to declare the ECB’s Public Sector Pur-
chase Programme (PSPP) ultra vires.”

In sum, the ECB cannot reduce the indeterminacy of its mandate by setting its own ob-
jectives, without thereby going beyond merely supporting the objectives of other EU pol-
icymakers. If the ECB selectively chooses its own secondary objectives, it no longer sup-
ports other policies, but decides on its own. Yet, it is legally required to act on its
secondary mandate. How can it meet these paradoxical requirements?

IV. Policy Coordination within the EMU

The ECB’s failure to explicitly define its secondary objectives is difficult to reconcile
with the minimal legal requirements flowing from Article 127 (1) TFEU. However, acting
on self-imposed secondary objectives raises legal and democratic concerns. To reconcile
these paradoxical requirements, we propose that the ECB should coordinate the specifica-
tion of its secondary objectives with the political institutions of the EU.

Its secondary mandate implores the ECB to support the broader economic policies of
other Union institutions as well as the member states. Giving content to this provision in-
volves assigning a more prominent role to them in ECB decision-making. The ECB
should explain how it supports the economic policies put forward by other bodies in
the EU relevant for Article 127 (1). Based on this assessment, it will have to explain
and justify how it pursued its secondary objectives in choosing a particular policy —see
similarly regarding environmental protection Solana (2019, pp. 14-19) and
Griinewald (2021, p. 275). Such justifications should include an explanation of how its
policies relate to relevant economic policy frameworks adopted by Union institutions
and the member states.

The political institutions of the EU can support these efforts by articulating what they
take to be the EU’s objectives relevant for the interpretation of Article 127(1) TFEU.
They can also indicate in relevant financial legislation that they take their content to be
relevant for the implementation of monetary policy. By allowing the political institutions
of the EU to weigh in on the specification of its secondary objectives, the ECB can sup-
port those objectives without usurping competences.

This would not be entirely new territory. The OMT programme is an example of a pro-
gramme where the ECB already incorporated EU policy into the specification of its own
operations. There the ECB decided to make lending to member states dependent on polit-
ically agreed conditionality under the European Financial Stability Facility (EFSF) or the
European Stability Mechanism (ESM). Under the previous SMP, the ECB had instead ar-
ticulated informal conditionality on its own authority (Beukers, 2013). The ECB has al-
ready announced incorporating the EU’s new disclosure policies into the rules of its mon-
etary policy operations. These disclosures reflect in part the EU Green Taxonomy, which
establishes criteria for when economic activities count as environmentally sustainable."
The ECB could also use the Green Taxonomy to inform the design of its refinancing op-
erations (Boser and Colesanti Senni, 2021; van ’t Klooster and van Tilburg, 2020). The

32 BVR 859/15 etc., PSPP, judgment of 5 May 2020, ECLI:DE:BVerfG:2020:rs20200505.2bvr085915.
14Regulation (EU) 2020/852 of the European Parliament and of the Council of 18 June 2020 on the establishment of a
framework to facilitate sustainable investment, and amending Regulation (EU) 2019/2088, O.J. 2020, L 198/13.
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EP and the Council could support such an initiative by linking the relevant legislation to
the ECB’s secondary mandate.

Coordination goes beyond merely drawing on existing policies. It involves explicit
statements by other EU institutions on what they take to be the objectives relevant for
the interpretation of Article 127(1) TFEU. A dialogue with the Council and the European
Parliament would allow the ECB to discover what these political institutions identify as
the relevant objectives, without thereby taking instructions from these bodies. It would
still be left to the ECB to develop an account of how it acts on these objectives in imple-
menting its price stability objective. Through coordination, the ECB can act on its second-
ary mandate without determining the content of that mandate by itself.

EU inter-institutional coordination would be a more appropriate way to navigate the
paradoxical requirements imposed on the ECB. From a perspective of legality, it allows
the ECB to avoid setting its own economic policy objectives. In this regard, it would
be able to maintain a narrow supportive role. Coordination would also be desirable from
a perspective of democratic legitimacy, since the ECB would receive its secondary objec-
tives from institutions with appropriate democratic mandates.

Crucially, there is no legal reason why the specification of the secondary objectives
should be left entirely to the ECB itself. As members of the ECB’s legal service recently
argued,

given that the role of the ECB in this context is to support the policies of other institu-
tions, deferring to these policies would be warranted not only with regard to their content
but also to the hierarchisation of priorities. (Ioannidis et al., 2021, p. 17)

They also state that ‘[t]he institutions responsible for indicating priorities for the
purpose of Article 127(1) TFEU are primarily the European Council, the Council of the
European Union (the “Council”), and the European Parliament.” (Ioannidis et al., 2021,
p. 18).

Would Article 130 TFEU stand in the way of enhanced coordination on the secondary
mandate? That view is difficult to reconcile with the logic of the legal framework
governing the ECB, which serves to ensure that the ECB can faithfully implement its
mandate as outlined in Article 127. Article 130 TFEU bars the ECB from seeking instruc-
tions from other EU or member state institutions regarding its tasks and duties conferred
‘by the Treaties and the Statute of the ESCB and of the ECB’. Likewise, EU and member
state institutions must ‘not seek to influence the members of the decision-making bodies
of the European Central Bank or of the national central banks in the performance of their
tasks.’

The Treaties make clear that a degree of influence by other institutions on the ECB’s
operations is compatible with Article 130 TFEU (Beukers, 2013, pp. 1581-8;
Smits, 1997, pp. 170—4).” Article 125 (2) allows the Council to further specify the defi-
nition of the monetary financing prohibition of Article 123 (1) TFEU, while Article 129
(3) TFEU permits the Council and European Parliament to change parts of the Statutes of
the ESCB and ECB. Also, Article 284 (1) TFEU gives both the President of the Council
and a member of the Commission a right to participate in meetings of the ECB’s

See also Opinion AG Jacobs in Case C-11/00, Commission of the European Communities v European Central Bank,
ECLI:EU:C:2002:556, (hereafter: Opinion AG Jacobs OLAF), paras. 156-8.
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Governing Council, where the President of the Council ‘may submit a motion for delib-
eration’ (Article 284 (2) TFEU). In addition, the EP may hear the ECB’s President and
can organize a general debate on the basis of the ECB’s annual report (Article 284 (3)
TFEU). That Article 130 consequently permits coordination with other EU institutions
was affirmed by Advocate-General Jacobs in the 2002 OLAF case:

[TThe principle of independence does not imply a total isolation from, or a complete ab-
sence of cooperation with the institutions and bodies of the Community. The Treaty pro-
hibits only influence which is liable to undermine the ability of the ECB to carry out its
tasks effectively with a view to price stability, and which must therefore be regarded as
undue.'

It would go against Article 130 if other EU bodies sought to force the ECB to into a
specific interpretation of the secondary mandate. Article 130 ensures that no procedure
of coordination would be legally binding as such. Instead, statements by other EU bodies
would merely facilitate the ECB in discovering how to act in accordance with its own
mandate. Deciding how to support the EU objectives would remain squarely with the
ECB. As long as they remain secondary objectives, they will also not impede the pursuit
of price stability.

We see two main ways to develop a procedure for specifying the secondary mandate.
Firstly, Article 121(2) TFEU already allows the Council to formulate ‘the broad guide-
lines of the economic policies of [...] the Union’. These guidelines constitute
non-binding recommendations (Article 288 TFEU), but can count as an authoritative
statement on the economic policy stance of the Union. A downside of the Article
121(2) TFEU procedure is the limited involvement of the EP, which is only to be in-
formed. For democratic and legal reasons, greater involvement of the EP is desirable.
Democratically, because European citizens are directly represented by the EP, next to their
indirect representation in the Council as member state citizens (Article 10 TEU; (von
Bogdandy, 2012, p. 322). Legally, the involvement of the EP would fit with the fact that
monetary policy is an exclusive competence of the Union (Article 3 (1) TFEU) and that,
for this reason, the ECB also sees itself as accountable at the EU level for its monetary
policy operations (Fraccaroli et al., 2018). Moreover, the secondary objectives are
intertwined with policy areas where the EP has a stronger role than in the coordination
of general economic policy, environmental protection being a key example (Article 191
and 192 TFEU).

The second avenue would therefore be a revamped accountability relationship with the
EP, also known as the Monetary Dialogue that has developed on the basis of Article 284
(3) TFEU. As part of this dialogue, the EP adopts a yearly resolution on the ECB’s annual
report, in which the parliament expresses its position on the ECB’s monetary policy. A
further component is the quarterly hearing between the ECB President and the ECON
committee of the EP. Existing research on these hearings, however, shows a lack of focus
in the questions posed by MEPs (Amtenbrink and van Duin, 2009, pp. 581-2; Claeys and
Dominguez-Jiménez, 2020, pp. 82—3; Fromage and Ibrido, 2018, p. 300). To remedy this
lack of focus, the EP could use its yearly resolution on the ECB’s general report to artic-
ulate a position on how the ECB should interpret the secondary mandate. Subsequently,

16Opinion AG Jacobs OLAF, para. 155.
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its quarterly hearings could concentrate on how the ECB has developed its monetary pol-
icy in light of this specification.

On these bases, the EP and Council could provide further guidance on the secondary
mandate by ranking the many distinct objectives of economic policy referenced in its sec-
ondary mandate (listed in Article 3 TEU) (Claeys and Dominguez-Jiménez, 2020, pp.
84—5; Monnet, 2021). However, they could go beyond this and articulate their stance
on some of the key gaps in the ECB mandate already discussed: the permissibility of buy-
ing government bonds, the way in which the ECB should take into account the economic
effects of asset purchases, as well as how the ECB should incorporate environmental con-
cerns into its monetary policy decisions. Guidance by political institutions with stronger
democratic credentials, would serve as renewed democratic authorization on how to
navigate these new issues.

Conclusion

While focusing narrowly on its objective of price stability, until recently monetarist ortho-
doxy has led the ECB to all but ignore its secondary mandate. Although acknowledging
its existence in the 2021 Review, the ECB continues to focus on the primary objective,
subsuming ever more policies under its broader economic pre-conditions, while selec-
tively invoking objectives from Article 3 TEU. We have traced the ECB’s reluctance to
put forward an interpretation of its secondary mandate to a paradox at the heart of the
ECB’s legal framework. The ECB cannot give content to its highly indeterminate treaty
provisions without itself making economic policy. However, for the ECB to simply
cherry-pick its own secondary objectives lands it in deep political waters, raising severe
legal and democratic objections. Building on this diagnosis we have argued for
high-level coordination with Council and the European Parliament, which is for both legal
and democratic reasons preferable to an interpretation of the secondary mandate made by
the ECB itself.
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