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VOORWERP VAN HET ONDERZOEK 
 
1. Dit proefschrift heeft twee technieken onderzocht die frequent worden gebruikt in 
internationale belastingplanning, t.t.z. de oprichting van conduit- en basisvennootschappen in een 
land dat niet het woonland is van de belastingplichtige die deze vennootschappen controleert met 
het oog op het verkrijgen van inkomsten uit derde landen. Dergelijke vennootschappen worden 
tussengeschakeld in verrichtingen om een fiscaal resultaat te behalen dat voordeliger is dan 
datgene dat bereikt zou worden zonder dergelijke tussenplaatsing. Het onderzoek heeft zich 
voornamelijk gericht op conduit- en basisvennootschappen die opgericht worden voor zgn. 
“treaty shopping” of “EC-Directive shopping” bij dividend-, interest- en royaltystromen. In het 
algemeen wordt in deze studie onder “treaty shopping” of “EC-Directive shopping” verstaan het 
gedrag van de belastingplichtige, inwoner van land A, die met het oog op het verkrijgen van 
dividenden, interesten of royalties uit land B, een vennootschap opricht in land C om aanspraak te 
maken op de voordelen uit het dubbelbelastingverdrag tussen land B en C of uit een EG-
Richtlijn, daar waar hij bij rechtstreekse verkrijging van deze inkomsten geen aanspraak had 
kunnen maken op evengunstige verdragsvoordelen of op de voordelen uit de EG-Richtlijn. 
Conduitvennootschappen hebben een doorstroomfunctie. Ze dienen om inkomsten uit land B in 
de fiscaal meest gunstige omstandigheden te doen toekomen aan de inwoner van land A. 
Basisvennootschappen daarentegen hebben een accumulatiefunctie. Ze dienen om inkomen onder 
te brengen in een belastingvriendelijk klimaat in een rechtspersoon onderscheiden van de 
controlerende aandeelhouder (“sheltering”), die op deze wijze een uitstel van belasting (tax 
deferral) realizeert.   
 
2. Het onderzoek is gevoerd geworden op het vlak van Belgisch intern recht, de Belgische 
dubbelbelastingverdragen en het Gemeenschapsrecht. Eerst is onderzocht geworden of en in 
welke mate de Belgische belastingadministratie verplicht is onder de internrechtelijke regels de 
afzonderlijke rechtspersoonlijkheid van Belgische en buitenlandse conduit- en 
basisvennootschappen te erkennen, zomede hun fiscale woonplaats en hun betrokkenheid in 
verrichtingen met een Belgisch aanknopingspunt (zie infra 1.1). Vervolgens is het arsenaal aan 
internrechtelijke fiscale bepalingen onderzocht die tot doel hebben internationale 
belastingontwijking tegen te gaan (zie infra 1.2). In een tweede fase werd onderzocht of de 
(Belgische) dubbelbelastingverdragen een inherente algemene anti-ontwijkingsbepaling bevatten 
op grond waarvan een Staat (België) de verdragsvoordelen in geval van Treaty Shopping of ander 
beweerdelijk misbruik aan de belastingplichtige kan ontzeggen en of er een interpretatieregel 
bestaat krachtens dewelke dgl. voordelen geweigerd kunnen worden in geval van misbruik van 
het dubbelbelastingverdrag (zie infra 2.1). Daarnaast werd onderzocht of en in welke mate een 
Staat (België) zijn nationale anti-ontwijkingsbepalingen kan toepassen in verdragssituaties (zie 
infra 2.2 en 2.3). Verder is aandacht besteed aan een aantal anti-ontwijkingsbepalingen uit de 
Belgische dubbelbelastingverdragen zelf, inzonderheid aan de “uiteindelijk gerechtigde”- en 
“limitation on benefits”-vereisten (zie infra 2.4). Met uitzondering van de materies geregeld in de 
vijf Richtlijnen inzake inkomstenbelasting (waarvan enkel de Moeder/Dochterrichtlijn en de 
Interest & Royaltyrichtlijn relevant zijn voor dit onderzoek), hebben de EG-Lidstaten hun fiscale 
bevoegdheden op het vlak van directe belastingen behouden. Dit verklaart het gebrek aan 
harmonisatie van de belastingwetgevingen binnen de Gemeenschap. In een derde fase is 
onderzocht in welke mate een onderdaan van de Gemeenschap zijn verdragsvrijheden kan 
uitoefenen om voordeel te halen uit de meest soepele fiscale wetgeving binnen de Gemeenschap 
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en/of om onaantrekkelijke fiscale wetgeving van een bepaalde lidstaat te omzeilen (“tax 
jurisdiction shopping”) en in welke mate de lidstaten onder het Gemeenschapsrecht hiertegen 
kunnen optreden. Ook is onderzocht in welke mate lidstaten de belastingplichtigen het recht op 
de belastingvoordelen voorzien in voormelde Richtlijnen (en de nationale wetgeving ter 
omzetting van deze Richtlijnen) kunnen ontzeggen op grond van het feit dat de belastingplichtige 
oneigenlijk gebruik maakt van deze Richtlijnen (of de nationale uitvoeringswetgeving). De 
rechtspraak van het Hof van Justitie terzake van misbruik van Gemeenschapsrecht in zaken die 
geen betrekking hebben op inkomstenbelasting vormde het uitgangspunt van dit onderzoek (zie 
infra 3.1). Vervolgens werd onderzocht of de conclusies getrokken uit het onderzoek van deze 
rechtspraak toegepast kunnen worden in geval van beweerdelijk misbruik van het EG-Verdrag of 
het secundair Gemeenschapsrecht op het gebied van inkomstenbelasting (zie infra 3.2). Tenslotte 
is onderzocht geworden in welke mate de Belgische regels ter voorkoming van 
belastingvermijding door conduit- en basisvennootschappen verenigbaar zijn met het 
Gemeenschapsrecht (zie infra 3.3).  
 
Dit onderzoek komt tot de volgende conclusies. 
 
CONCLUSIES 
 
1.1. De (niet)-erkenning van een Belgische of buitenlandse vennootschap of de door haar 
gestelde rechtshandelingen voor doeleinden van Belgische inkomstenbelasting. 
 
3. Een vennootschap die wordt opgericht in overeenstemming met de regels van Belgisch 
vennootschapsrecht bestaat van zodra haar stichtende aandeelhouders overeenstemming bereiken 
om deze vennootschap op te richten. Zij geniet rechtspersoonlijkheid, onderscheiden van deze 
van haar aandeelhouders, van zodra een uittreksel van haar oprichtingsakte neergelegd is bij de 
handelsrechtbank. Haar afzonderlijk juridisch bestaan zal door de Belgische 
belastingadministratie aanvaard worden zonder verdere formaliteit. De vennootschap zal een 
Belgische inwoner zijn en aan de vennootschapsbelasting in België onderworpen zijn wanneer zij 
een onderneming exploiteert of een winstgevende bezigheid uitoefent en haar maatschappelijke 
zetel, voornaamste inrichting of zetel van bestuur of beheer in België is gevestigd. 
 
Het Belgisch internationaal privaatrecht bepaalt de mate waarin buitenlandse rechtspersonen voor 
de heffing van Belgische inkomstenbelastingen worden erkend. De bepalingen van Belgisch 
internationaal privaatrecht die het wettelijk statuut en de bekwaamheid van een rechtspersoon 
regelen (de zgn. “lex societatis”) verwijzen naar de ligging van de voornaamste vestiging van de 
vennootschap. De voornaamste vestiging van een vennootschap is de plaats van waaruit de 
vennootschap daadwerkelijk wordt geleid. De bepaling van de voornaamste vestigingsplaats van 
een vennootschap is een feitelijke kwestie waarbij de feiten belangrijker zijn dan de vorm. Onder 
Belgisch internationaal privaatrecht erkent de Belgische rechtsorde “de plano” (t.t.z. zonder 
vereiste van naleving van verdere formaliteiten) de afzonderlijke rechtspersoonlijkheid van een 
buitenlandse rechtspersoon op voorwaarde dat deze persoon geldig is opgericht onder de regels 
van het land van zijn voornaamste vestiging en dat hij onder deze regels rechtspersoonlijkheid 
heeft verworven. Bijgevolg moet de rechtspersoon die geldig is opgericht onder buitenlands recht 
ook voor Belgische belastingdoeleinden “de plano” erkend worden. Een belastingplichtige die 
een buitenlandse vennootschap opricht om een Belgische belastingschuld geheel of gedeeltelijk te 
vermijden, handelt niet in strijd met de Belgische internationale openbare orde en de Belgische 
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belastingadministratie kan het bestaan van deze vennootschap op deze grond niet miskennen. De 
doctrine van “fraus legis” in het internationaal privaatrecht laat niet toe de afzonderlijke 
rechtspersoonlijkheid van een buitenlandse vennootschap te negeren, wanneer de voornaamste 
vestiging van deze vennootschap  in werkelijkheid buiten België is gelegen, zelfs wanneer deze 
vennootschap opgericht is geworden om Belgische inkomstenbelastingen te vermijden. Het feit 
dat sedert 2004 de doctrine van “fraus legis” in het internationaal privaatrecht gecodificeerd is 
geworden in het Belgisch wetboek internationaal privaatrecht verandert niets aan deze conclusie. 
 
4. Het Belgisch belastingrecht wordt beheerst door de regels van het Belgisch privaatrecht voor 
zover het belastingrecht zelf niet afwijkt van dit privaatrecht. Daarom is onderzocht geworden of 
het Belgisch belastingrecht (t.t.z. de regels van het Wetboek Inkomstenbelastingen) (“WIB”) en 
de in uitvoering daarvan genomen bepalingen, alsmede jurisprudentieel ontwikkelde doctrines), 
uitzonderingen voorzien op de basisregel dat vennootschappen die rechtsgeldig zijn opgericht 
onder het heersend vennootschapsrecht, voor Belgisch belastingdoeleinden erkend moeten 
worden. 
 
Artikel 29 WIB laat de belastingadministratie toe de afzonderlijke rechtspersoonlijkheid van 
sommige Belgische en niet-Belgische rechtspersonen te negeren. Deze bepaling is echter niet 
relevant voor geldig opgerichte vennootschappen. 
 
Artikel 170 van de Belgische Grondwet luidt als volgt : “Geen belasting ten behoeve van de Staat 
kan worden ingevoerd dan door een wet”. Het belangrijkste gevolg van deze regel is dat 
belastingen enkel gevestigd kunnen worden wanneer de voorwaarden onder dewelke de 
belastingschuld tot stand komt, neergeschreven zijn in de belastingwet. Andere belangrijke 
gevolgen van deze bepaling zijn dat belastingwetten strikt geïnterpreteerd en toegepast moeten 
worden en dat zij bijgevolg niet per analogie geïnterpreteerd kunnen worden. Hieruit volgt dat 
wanneer een belastingplichtige een bepaald economisch resultaat wil bereiken en er verschillende 
juridische mogelijkheden bestaan om dat resultaat te bereiken, hij beroep kan doen op zijn 
contractuele vrijheid om de structuur op te zetten die hem het meest voordelige fiscale resultaat 
oplevert. Het feit dat het Hof van Cassatie de toepassing van de “fraus legis”-leer voor de heffing 
van Belgische inkomstenbelastingen veroordeeld heeft en ook de theorie van “economische 
werkelijkheid” - volgens dewelke de belasting gevestigd moet worden op een economische 
werkelijkheid die verschillend zou zijn van de juridische werkelijkheid en de overeenkomsten 
welke de belastingplichtigen zonder veinzing hebben aangegaan – verworpen heeft, levert 
vanzelfsprekend gunstige perspectieven op voor belastingplanning. 
 
Het begrip “veinzing” heeft voor inkomstenbelasting geen andere betekenis dan onder het 
Belgisch burgerlijk recht. Er is sprake van veinzing wanneer partijen naar buiten uit beweren één 
of meer rechtshandelingen te stellen maar overeenkomen de gevolgen daarvan te wijzigen of te 
vernietigen door een andere overeenkomst welke ze niet naar buiten brengen. Veinzing 
veronderstelt het bestaan van twee overeenkomsten die gelijktijdig worden afgesloten maar 
waarvan er één tot doel heeft een valse indruk te wekken. De echt gewilde overeenkomst is 
diegene die partijen geheim houden. Uit het vorige volgt dat structuren opgezet ter vermijding 
van belasting onder Belgisch recht werkzaam zijn, tenzij er sprake is van veinzing en de 
belastingadministratie kan aantonen dat de belastingplichtige niet alle juridische gevolgen van 
zijn publieke overeenkomst heeft nageleefd. Hieruit volgt verder dat verrichtingen die worden 
uitgevoerd zonder veinzing voor de toepassing van de inkomstenbelasting erkend moeten 
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worden, zelfs wanneer ze alleen of hoofdzakelijk gesteld zijn geworden om Belgische 
inkomstenbelastingen te vermijden en zelfs wanneer ze ingaan tegen doel en strekking van de 
belastingwet. Bijgevolg, uitzondering gemaakt voor gevallen van veinzing en de toepassing van 
specifieke anti-ontwijkingsbepalingen (zie hierna 2.2), heeft een belastingplichtige het recht om 
een vennootschap op te richten die bepaalde verrichtingen stelt eerder dan hemzelf en deze 
vennootschap moet erkend worden voor de heffing van Belgische inkomstenbelastingen, zelfs 
wanneer het enig of hoofdzakelijk motief voor de oprichting van deze vennootschap erin bestaat 
een Belgische belastingschuld geheel of gedeeltelijk te vermijden. Tengevolge van een arrest van 
het Hof van Cassatie van 1999 moet de voormelde conclusie dat de burgerrechtelijke definitie 
van veinzing integraal toepasselijk is op het gebied van inkomstenbelasting, enigszins 
genuanceerd worden. Volgens het Hof van Cassatie kan de Belgische belastingadministratie een 
verrichting naast zich neerleggen wanneer daarbij een wettelijke bepaling van openbare orde (van 
niet-fiscale aard) wordt overtreden, op voorwaarde dat deze verrichting gesteld is geworden om 
belastingen te ontwijken en dit zelfs wanneer de belastingplichtige alle juridische gevolgen van 
zijn rechtshandeling aanvaardt en deze rechtshandeling geen andere rechtshandeling verbergt. 
 
5. Vervolgens is de betekenis van het veinzingsbegrip voor tussengeplaatste vennootschappen 
onderzocht geworden op drie relevante gebieden, t.t.z. “de schijnvennootschap”, “de schijnzetel” 
en “de schijnverrichting”. 
 
Eerst is onderzocht geworden of de Belgische belastingadministratie zich op veinzing kan 
beroepen om het bestaan van een vennootschap naast zich neer te leggen voor de heffing van 
inkomstenbelasting op grond van het feit dat de vennootschap een schijnvennootschap zou zijn 
om vervolgens de verrichtingen gesteld door deze vennootschap toe te rekenen aan haar 
aandeelhouders (“schijnvennootschap”). Dit onderzoek leidt tot de volgende besluiten. Wanneer 
een Belgische vennootschap opgericht is geworden en rechtspersoonlijkheid heeft verkregen in 
overeenstemming met de regels van het Belgisch vennootschapsrecht, moet haar bestaan erkend 
worden voor de heffing van Belgische inkomstenbelastingen zolang deze vennootschap niet 
vernietigd is geworden door een beslissing van de handelsrechtbank. Dergelijke beslissing heeft 
geen retroactief effect. Ze helpt de belastingadministratie niet om het bestaan van een 
vennootschap voor de heffing van inkomstenbelasting te ontkennen aangezien de belasting per 
definitie gevestigd wordt over winsten uit in het verleden door deze vennootschap gedane 
verrichtingen. Toepassing van veinzingsleer om het bestaan van een vennootschap te ontkennen, 
heeft tot gevolg dat de vennootschap niet bestaat voor de toepassing van de inkomstenbelasting. 
Richtlijn 68/151 somt op limitatieve wijze de gronden van “nietigheid of niet-bestaan” op van 
vennootschappen die onder het toepassingsgebied vallen van deze Richtlijn. Veinzing wordt 
daarin niet vermeld. Bijgevolg is het sedert de omzetting van Richtlijn 68/151 in het Belgisch 
vennootschapsrecht niet mogelijk om het bestaan van Belgische vennootschappen voor de heffing 
van inkomstenbelasting te ontkennen op grond van veinzing of de vaststelling dat deze 
vennootschap een schijnvennootschap zou zijn. Wanneer de vennootschap opgericht is geworden 
onder het recht van een ander land en haar voornaamste vestiging daar is gelegen, bepaalt het 
recht van dat land onder welke voorwaarden deze vennootschap rechtspersoonlijkheid zal 
verwerven en verliezen. Wanneer deze vennootschap is opgericht onder het recht van een andere 
EG-Lidstaat en onder het toepassingsgebied valt van EG-Richtlijn 68/151 dringen dezelfde 
besluiten zich op als voor Belgische vennootschappen. Zelfs wanneer een buitenlandse 
vennootschap niet onder het toepassingsgebied van deze Richtlijn valt, is het nog steeds het 
buitenlands recht dat bepaalt onder welke omstandigheden deze vennootschap als onbestaande 
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kan worden aangemerkt. De Belgische belastingsadministratie heeft niet het recht het bestaan van 
dergelijke vennootschap te ontkennen omdat deze vennootschap fictief zou zijn zolang deze 
vennootschap niet vernietigd is of onbestaande is verklaard door de bevoegde gerechtelijke 
autoriteiten. Belgische rechtbanken hebben terzake geen bevoegdheid wanneer de vennootschap 
werkelijk in het buitenland is gevestigd. 
 
Daarna is onderzocht geworden of de Belgische belastingadministratie beroep kan doen op de 
veinzingsleer om de zetel en dus de fiscale woonplaats van de vennootschap naast zich neer te 
leggen (“schijnzetel”). De bepaling van de woonplaats van vennootschappen komt onder 
Belgisch inkomstenbelastingrecht in essentie neer op de vaststelling van de plaats van werkelijke 
leiding van de vennootschap. Dit is een feitelijke kwestie waarbij het louter naleven van de 
vennootschapsrechtelijke formaliteiten niet doorslaggevend is. Wanneer Belgische inwoners een 
buitenlandse vennootschap oprichten en de raden van bestuur van deze vennootschap op papier in 
het buitenland worden gehouden of de raden van bestuur weliswaar fysiek in het buitenland 
worden gehouden door aldaar gevestigde directeurs, wiens beroep het is vennootschappen van 
niet-inwonende cliënten te beheren en te besturen en die zonder enige onafhankelijkheid 
besluiten ratificeren die eerder door de aandeelhouders in België zijn getroffen, gaan de 
initiatieven tot het beheer van deze vennootschap uit vanuit België en is de zetel van werkelijke 
leiding van de vennootschap in België gelegen. Een vennootschap opgericht naar Belgisch recht 
door niet-inwoners van België die haar maatschappelijke zetel in België heeft gevestigd, is een 
inwoner van België voor doeleinden van inkomstenbelasting. De rechtspraak heeft echter 
verduidelijkt dat de vestigingsplaats van de maatschappelijke zetel slechts een weerlegbaar 
vermoeden instelt dat de vennootschap haar fiscale woonplaats in België heeft. In de meeste 
gevallen heeft de Belgische belastingadministratie er echter geen belang bij om dat vermoeden 
zelf te weerleggen en aan te tonen dat deze vennootschap effectief vanuit het buitenland wordt 
geleid. 
 
Niettegenstaande het feit dat de Belgische belastingsadministratie het bestaan van geldig 
opgerichte vennootschappen die rechtspersoonlijkheid hebben verworven onder de toepasselijke 
“lex societatis” niet op grond van veizing kan ontkennen, kan zij op drie verschillende gronden 
de betrokkenheid van een Belgische of een buitenlandse vennootschap bij de uitvoering van 
rechtshandelingen naast zich neerleggen en deze handelingen aanrekenen aan andere personen 
(“schijnverrichting”). Ten eerste, in lijn met de rechtspraak in faillissementsrecht en beslagzaken, 
heeft de rechtspraak aanvaard dat de belastingadministratie rechtshandelingen, die beweerdelijk 
door de vennootschap werden gesteld, toerekent aan haar aandeelhouders wanneer bleek dat 
aandeelhouders de rechtsvorm van de vennootschap voor eigen doeleinden haden misbruikt en 
dus niet alle gevolgen van de afzonderlijke rechtspersoonlijkheid van de vennootschap hadden 
aanvaard. Dergelijke beslissingen zijn niet altijd gesteund op de veinzingsleer maar passen eerder 
feitelijke vermoedens toe en hebben soms aanslagen in hoofde van de Belgische aandeelhouder 
bevestigd op basis van het loutere feit dat de buitenlandse vennootschap niet alle winsten in haar 
rekeningen had ingeschreven. Ten tweede, de leer van de veinzing door tussenplaatsing van 
personen is het sterkste wapen waarover de administratie beschikt om structuren te bestrijden die 
door tussenschakeling van vennootschappen beogen belasting te vermijden. Deze leer laat de 
belastingadministratie toe de deelneming van een tussengeplaatste vennootschap in een 
verrichting te negeren en de verrichting toe te rekenen aan een andere daarbij betrokken partij 
wanneer zij kan aantonen dat de tussengeplaatste vennootschap opgetreden is voor rekening van 
deze andere partij. Opdat een verrichting uitgevoerd door een tussengeplaatste vennootschap niet 
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geveinsd zou zijn, is het essentieel dat de tussengeplaatste vennootschap bij deze verrichting 
tussenkomt in eigen naam en voor eigen rekening. In dit proefschrift wordt het standpunt 
verdedigd dat – zoals altijd in zaken van veinzing – alleen een juiste juridische analyse van de 
door partijen aangegane overeenkomsten en de manier waarop deze overeenkomsten uitgevoerd 
zijn geworden, toelaat om te besluiten of de tussengeplaatste vennootschap in eigen naam en voor 
eigen rekening optreedt. Het is daarom essentieel dat : (i) de tussengeplaatste vennootschap in 
een financieringsstructuur een eigen afdwingbaar recht heeft tegenover de uiteindelijke ontlener 
om van deze terugbetaling te bekomen en dat de uiteindelijke lener geen dergelijk recht heeft ten 
aanzien van de uiteindelijke ontlener maar zijn rechten alleen kan afdwingen van de 
tussengeplaatste lener; (ii) de uiteindelijke ontlener geen rechten kan afdwingen van de 
uiteindelijke lener maar enkel kan ageren tegen de tussengeplaatse lener; (iii) de verplichtingen 
van de verschillende betrokken partijen juridisch onafhankelijk van elkaar zijn en dat in het 
bijzonder de terugbetalingsverplichtingen van de tussengeplaatste vennootschap 
onvoorwaardelijk zijn en niet afhankelijk zijn van het ontvangen van betalingen van de 
uiteindelijke ontlener; (iv) het eigendomsrecht van de tussengeplaatste vennootschap van de 
activa en het inkomen voortgebracht door deze activa niet beperkt is etc.. Ten derde, de juridische 
figuur van de “naamlening” laat de belastingadministratie toe de betrokkenheid van een 
naamlener in een verrichting te negeren en de verrichting toe te rekenen aan diens opdrachtgever 
(“undisclosed principal”). Het is naar Belgisch recht betwist of een naamleningsovereenkomst 
geveinsd is of niet. In dit proefschrift wordt het standpunt verdedigd dat dergelijke overeenkomst 
niet geveinsd is wanneer de partij die met de naamlener handelt niet op de hoogte is van de 
geheime overeenkomst tussen deze naamlener en zijn opdrachtgever. Maar het proefschrift neemt 
ook het standpunt in dat de vraag of er sprake is van veinzing, niet relevant is voor de fiscale 
behandeling van conduitvennootschappen die civielrechtelijk als naamlener zijn aan te merken. 
Vermits een naamlener optreedt in eigen naam maar voor rekening van zijn opdrachtgever is de 
naamlener niet de persoon aan wie het inkomen voor doeleinden van Belgische belastingheffing 
wordt toegerekend en evenmin de “verkrijger” van dit inkomen voor de toepassing van Belgische 
bronbelastingen. Bijgevolg kan een naamlener geen aanspraak maken op de belastingvoordelen 
die traditioneel worden nagestreefd door een tussengeplaatste vennootschap (i.e. vermindering of 
vrijstelling van Belgische bronbelasting op inkomen van Belgische bron wanneer het een niet-
inwonende conduitvennootschap betreft of aanspraak op de deelnemingsvrijstelling op 
dividenden wanneer het een inwonende conduitvennootschap betreft). 
 
1.2. Nationale anti-ontwijkingsbepalingen op het gebied van inkomstenbelasting. 
 
6. Vermits de belastingadministratie weinig succesvol was bij de bestrijding van 
belastingontwijking door middel van een ruime interpretatie van de Belgische belastingwetten 
(vb. d.m.v. “fraus legis” en “economische werkelijkheid”) heeft de wetgever het noodzakelijk 
geacht om specifieke vormen van belastingontwijking te bestrijden door de invoering van 
doelgerichte anti-ontwijkingsmaatregelen. In 1993 is een algemene anti-ontwijkingsbepaling 
(Art. 344, § 1 WIB) in het WIB ingevoerd. De belangrijkste conclusies met betrekking tot deze 
anti-ontwijkingsbepalingen zijn de volgende. 
 
7. De Belgische bepalingen ter vermijding van “thin capitalization” zijn zeer inefficiënt in het 
bijzonder wanneer leningen worden toegestaan door aandeelhouders/vennootschappen. Art. 18, 
4° WIB is weliswaar van toepassing op aandeelhoudersleningen, maar hoofdzakelijk deze die 
verstrekt worden door aandeelhouders/natuurlijke personen. Wanneer deze bepaling toch van 
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toepassing is op leningen toegestaan door vennootschappen maakt ze gebruik van een ongeschikt 
criterium, t.t.z. het feit dat de buitenlandse lener een bestuursmandaat uitoefent in de Belgische 
ontlenende vennootschap. Vermits een buitenlandse lener geen bestuurder van de ontlenende 
Belgische vennootschap moet zijn, kan deze regel eenvoudig omzeild worden. Art. 198, 11° WIB 
is van toepassing op leningen verstrekt door financiers gevestigd in “lage belasting”-jurisdicties, 
eerder dan op leningen verstrekt door aandeelhouders aan Belgische vennootschappen. Het 
vaststellen van een zeer hoge debt/equity ratio (7:1) om leningen verstrekt door Belgische 
coördinatiecentra uit het toepassingsgebied van deze regel te sluiten, heeft tot gevolg dat deze 
bepaling volstrekt inefficiënt is. België is niet minder gevoelig dan enig ander land voor het 
verlies aan belastingsinkomsten ten gevolge van onderkapitalisatie van inwonende 
vennootschappen. België moet daarom een efficiënte “thin capitalization”-regeling uitwerken die 
in overeenstemming is met de verplichtingen die ze heeft aangegaan onder haar 
dubbelbelastingverdragen en het Gemeenschapsrecht. 
 
8. Artikel 344, § 2 WIB voert een fictie in op grond waarvan de Belgische belastingadministratie 
de overdracht van activa door Belgische belastingplichtigen aan inwoners van “lage belasting”-
jurisdicties naast zich neer kan leggen en het inkomen voortgebracht door deze activa kan blijven 
toerekenen aan de overdrager. De effecten van deze bepaling zijn in een zekere mate gelijk aan 
deze van een CFC-regel. Ze heeft ten gevolge van haar breed toepassingsgebied en sanctionerend 
karakter een ontradend effect op Belgische belastingplichtigen. Er zijn echter verschillende 
onzekerheden bij de concrete toepassing van deze bepaling en deze affecteren aanzienlijk haar 
efficiëntie. Om de bepaling te kunnen toepassen, is de Belgische belastingadministratie sterk 
afhankelijk van informatie van buitenlandse belastingadministraties. Vermits de bepaling in 
essentie toeziet op inwoners van belastingparadijzen kan de Belgische administratie geen beroep 
doen op de uitwisseling van inlichtingen met buitenlandse belastingautoriteiten omdat België in 
regel geen dubbelbelastingverdragen afsluit met “lage belasting”-jurisdicties en de Europese 
bijstandsrichtlijn evenmin op dgl. jurisdicties van toepassing is. De bepalingen die de bewijslast 
van de belastingplichtige regelen en die hem moeten toelaten te ontsnappen aan de toerekening 
van het inkomen laten te wensen over en bieden geen rechtszekerheid. 
 
9. De bepalingen terzake van transfer pricing (inz. Art. 26 en 54 WIB) zijn efficiënt om 
internationale winstverschuivingen te bestrijden. Het proefschrift suggereert sommige 
verbeteringen. Zo wordt bijv. aanbevolen om het begrip “banden van afhankelijkheid” in Art. 26 
WIB te definiëren aan de hand van meer duidelijke juridische criteria (bijv. de regels neergelegd 
in Art. 5-14 van het Wetboek Vennootschappen). Het vage begrip “onderworpen aan een 
belastingregeling die aanzienlijk gunstiger is dan de Belgische belastingregeling” zou op een 
positieve manier gedefinieerd moeten worden. Het proefschrift stelt voor om alle bepalingen van 
het WIB waarin dit begrip voorkomt aan te vullen in die zin dat de belastingplichtige 
onderworpen is aan een buitenlands belastingregime dat aanzienlijk gunstiger is dan het 
Belgische regime wanneer hij (of het kwestieuze inkomen) onderworpen is aan een nominaal of 
effectief belastingtarief lager dan 15%. Opdat deze definitie in overeenstemming zou zijn met het 
Gemeenschapsrecht moeten alle belastingregimes van EU-Lidstaten (algemene of specifieke) 
uitgesloten worden. De recente invoering van het “arm’s length”-principe volgens de OESO-
maatstaven in Art. 185, § 2 WIB, zonder wijziging of afschaffing van de bestaande bepalingen 
terzake van transfer pricing, is zeer ongelukkig omwille van de verschillende terminologie 
gebruikt in deze bepalingen; het verschillende en conflicterende toepassingsgebied ervan, etc.. De 
gelijktijdige invoering in het WIB van een procedure voor correlatieve winstaanpassing om 
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economische dubbele belasting ongedaan te maken die het gevolg is van transfer pricing-
correcties doorgevoerd door buitenlandse belastingsautoriteiten wordt vanzelfsprekend 
toegejuicht. Het proefschrift doet aanbevelingen om alle transfer pricing-bepalingen op een 
coherente manier te herschrijven. Ook wordt de stelling verdedigd dat de “onrechtstreekse 
betalings”-clausule in Art. 54 WIB uitgelegd moet worden in die zin dat enkel tussengeplaatste 
vennootschappen die niet voor eigen rekening optreden, geviseerd worden. Of een vennootschap 
al dan niet voor eigen rekening tussenkomt, moet uitgemaakt worden aan de hand van de 
burgerrechtelijke regels hoger uiteengezet (zie margenummer 5). 
 
10. De anti-ontwijkingsbepalingen op het gebied van de deelnemingsvrijstelling zijn complex en 
daarom moeilijk toe te passen, zowel voor de belastingadministratie als de belastingplichtigen. 
Sommige geven aanleiding tot controverse. Andere hebben de bepalingen van de 
Moeder/Dochterrichtlijn onjuist in Belgisch recht omgezet en/of zijn strijdig met bepaalde 
algemene beginselen van Gemeenschapsrecht en in het bijzonder met het 
proportionaliteitsprincipe. 
 
11. In het proefschrift wordt het standpunt verdedigd dat het leerstuk van “rechtsmisbruik” zoals 
het bestaat in het privaatrecht niet werkzaam is in het belastingrecht. De essentie van dit leerstuk 
is dat er naar een evenwicht wordt gestreefd tussen twee partijen met ongelijke belangen. in 
belastingzaken heeft de belastingplichtige twee mogelijkheden. Ofwel kan hij de wettelijk 
verschuldigde belasting betalen, ofwel kan hij gebruik maken van zijn contractuele vrijheid om 
zich buiten het toepassingsgebied te plaatsen van de fiscale bepaling die de voorwaarden bepaalt 
waaronder de belastingschuld ontstaat om zo minder of geen belasting te betalen. In dit laatste 
geval wordt er aan de Schatkist schade berokkend maar is er een evengroot voordeel voor de 
belastingplichtige. Bij de invoering van de algemene anti-misbruikbepaling in het Belgische WIB 
heeft de Minister van Financiën de juistheid van dit standpunt erkend. Daarom is het 
“rechtsmisbruik”-concept dat door de algemene anti-ontwijkingsbepaling in het WIB ingevoerd 
is geworden, verschillend van het “rechtsmisbruik”-concept dat geldt in het Belgisch privaat 
recht. De fiscale anti-ontwijkingsbepaling sanctioneert het misbruik van rechtsvorm wanneer de 
belastingadministratie aantoont dat de belastingplichtige zijn rechtshandeling(en) in een bepaalde 
vorm heeft gegoten met geen enkel ander oogmerk dan belastingvermijding. 
 
In dit proefschrift wordt de tekstuele en legalistische interpretatie van de algemene anti-
ontwijkingsbepaling gevolgd. Deze bepaling geeft de belastingadministratie het recht om de 
vorm van de rechtshandeling die de belastingplichtige heeft gesteld, te herkwalificeren zodat de 
belastbare grondslag hersteld wordt. Dit proefschrift stelt dat vermits de bepaling niet voorziet 
hoe dergelijke herkwalificatie moet gebeuren, de gewone interpretatieregels van de 
belastingwetgeving tot het besluit leiden dat deze kwestie beheerst wordt door de regels van 
Belgisch privaatrecht. Daaruit vloeit voort dat de herkwalificatie correct moet zijn onder Belgisch 
privaatrecht. Vermits Art. 344, § 1 WIB verder stelt dat enkel de juridische kwalificatie van de 
rechtshandeling niet bindend is voor de fiscus maar de rechtshandeling zelf onaantastbaar blijft, 
moet een herkwalificatie de duurzame juridische gevolgen van de gestelde rechtshandeling (en) 
respecteren. De belastingadministratie heeft niet het recht abstractie te maken van 
rechtshandelingen. Ze kan de partijen bij de rechtshandeling of het voorwerp van een 
rechtshandeling niet verwisselen of de volgorde waarin de rechtshandelingen gesteld zijn niet 
omdraaien etc.. Dergelijke interpretatie lijkt bevestigd door de recente cassatierechtspraak en is in 
overeenstemming met het grondwettelijk principe dat belastingen gevestigd worden door de wet 
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(Art. 170 Grondwet) en met principe dat de belasting gevestigd wordt op de juridische 
werkelijkheid. Het proefschrift besluit dat, hoewel de Belgische anti-ontwijkingsbepaling 
bepaalde kenmerken heeft die men ook terugvindt in het Nederlandse leerstuk van “fraus legis”, 
de invoering van de Belgische anti-ontwijkingsbepaling niet leidt tot de invoering van het 
Nederlandse “fraus legis”-leerstuk in het WIB en dat het Arbitragehof in zijn arresten van 2004 
en 2005 niet tot het omgekeerde besluit is gekomen. Onder het Nederlandse “fraus legis”-leerstuk 
hebben de Nederlandse belastingsautoriteiten uitgebreide bevoegdheden om rechtshandelingen te 
herkwalificeren om de belastbare basis te herstellen om te vermijden dat de belastingplichtige 
doel en strekking van de belastingwet miskent (bijv. substitutie van feiten; abstractie maken van 
de juridische gevolgen van de door de belastingplichtige gekozen rechtsvorm; abstractie maken 
van rechtshandelingen tout court etc.). In dit proefschrift wordt het standpunt verdedigd dat de 
Belgische Grondwet niet toelaat dit leerstuk in het Belgisch belastingrecht in te voeren omdat bij 
dgl. herkwalificatie de juridische werkelijkheid miskend wordt en de fiscus de belastingwet 
analogisch zou toepassen. Wel wordt er op gewezen dat het interessant is op te volgen of de 
ruimere “rechtsmisbruik”-bepaling, die in 2006 in het Belgisch BTW-Wetboek ingevoerd is 
geworden t.g.v. het Halifax-arrest van het Hof van Justitie, de toets van de grondwettelijkheid in 
België zal doorstaan en, wanneer dit het geval is, of daaruit conclusies kunnen getrokken worden 
voor de toepassing van de algemene anti-ontwijkingsbepaling op het vlak van 
inkomstenbelasting. 
 
Het proefschrift besluit dat de strikte legalistische interpretatie van de algemene anti-
ontwijkingsbepaling tot gevolg heeft dat deze bepaling inefficiënt is om belastingontwijking te 
bestrijden en dat – vermits de bepaling toeziet op de juridische kwalificatie van 
rechtshandelingen – zij in het bijzonder ongeschikt is om klassieke vormen van internationale 
belastingontwijking te bestrijden die louter betrekking hebben op feiten zoals de verplaatsing van 
activa en/of activiteiten naar een andere jurisdictie en de verplaatsing van woonplaats of zetel van 
de vennootschap. Internationale belastingontwijking heeft dikwijls betrekking op de 
tussenplaatsing van vennootschappen. De Belgische algemene anti-ontwijkingsbepaling is echter 
niet bij machte het bestaan van de rechtspersoon te negeren (“piercing the corporate veil”). Het 
proefschrift besluit echter dat het Hof van Cassatie niet op een definitieve manier uitgemaakt 
heeft hoever de bevoegdheden van de belastingadministratie reiken tot herkwalificatie van 
afzonderlijke rechtshandeling die één verrichting tot standbrengen en dat het Hof toch beslist 
heeft dat de belastingadministratie op rechtsgeldige wijze een huur/onderhuurstructuur in een 
directe verhuur kan herkwalificeren en daarbij abstractie kan maken van de tussengeplaatste 
partij. Niettemin wordt de precedentswaarde van dit arrest in twijfel getrokken omdat de 
kwestieuze structuur eerder een geval van veinzing betreft dan van loutere belastingontwijking 
met respect voor alle juridische gevolgen van de gestelde rechtshandelingen. Het proefschrift 
wijst echter op het belang van dit arrest voor financieringsstructuren waarbij 
conduitvennootschappen opgezet worden om Belgische belasting te ontwijken. Het besluit dan 
ook dat in de huidige stand van de rechtspraak van het Hof van Cassatie men nog niet definitief 
kan concluderen of en in welke mate de belastingadministratie de bevoegdheid heeft dgl. 
conduitstructuren te betwisten en te herkwalificeren. 
 
12. Het algemene besluit bij het onderzoek van het Belgische interne recht is dat, zelfs na de 
invoering van de Belgische algemene anti-ontwijkingsbepaling in het WIB, de juridische 
werkelijkheid in het Belgisch belastingrecht voorrang blijft hebben op de vorm en op de 
economische werkelijkheid maar dat de vrije keuze van de belastingplichtige voor de fiscaal 
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meest vriendelijke rechtsvorm enigszins beperkt is geworden. De administratie moet dus 
inzonderheid de strijd tegen de internationale belastingontwijking voeren aan de hand van 
specifieke anti-ontwijkingsbepalingen en het leerstuk van de veinzing. 
 
2.1. Bevatten dubbelbelastingverdragen een inherente algemene anti-ontwijkingsregel of 
bestaat er een interpretatieregel krachtens dewelke verdragsvoordelen niet moet worden 
toegekend ingeval van misbruik ? 
 
13. De voornaamste doelstelling van dubbelbelastingverdragen is bij te dragen tot de 
ontwikkeling van de internationale handel en grensoverschrijdende investeringen aan te 
moedigen door het vermijden van internationale dubbele belasting. Met het oog op het realiseren 
van deze doelstellingen kennen dubbelbelastingverdragen bepaalde voordelen toe aan de 
belastingplichtigen. In het bijzonder voorzien zij dat het inkomen slechts in één van de twee 
verdragssluitende Staten wordt belast. Een belastingplichtige streeft geen door een 
dubbelbelastingverdrag gestelde doelstelling na wanneer hij een verrichting stelt die niet of 
slechts zeer marginaal bijdraagt tot de ontwikkeling van dergelijke internationale activiteit maar 
alleen of hoofdzakelijk om aanspraak te maken op de verdragsvoordelen (soms in combinatie met 
voordelige fiscale bepalingen uit het intern recht van een verdragsluitende Staat). In dit 
proefschrift wordt het standpunt verdedigd dat een belastingplichtige het dubbelbelastingverdrag 
misbruikt wanneer zijn enige of hoofdzakelijke bedoeling om een verrichting op een bepaalde 
manier te structureren erin bestaat om aanspraak te maken op de verdragsvoordelen, d.w.z. de 
belasting in één of in beide verdragsluitende Staten te ontwijken, en wanneer het toekennen van 
deze voordelen in deze omstandigheden het doel en strekking van de verdragsbepaling waarop de 
belastingplichtige zich beroept, zou miskennen. Het voorkomen van belastingontwijking (“tax 
avoidance”), met inbegrip van het misbruik van een verdrag, is in het algemeen geen 
uitdrukkelijke doelstelling van een dubbelbelastingverdrag (voor Belgische verdragen is dit in 
minder dan 25% het geval). Dit betekent echter niet dat dubbelbelastingverdragen op zo’n manier 
geïnterpreteerd moeten worden dat zij belastingontwijking aanmoedigen of vergemakkelijken. 
Dubbelbelastingverdragen moeten geïnterpreteerd worden overeenkomstig Art. 31 van het 
Verdrag van Wenen om uitvoering te geven aan de doelstelling van het verdrag of deze van de 
verdragsbepaling waarop beroep gedaan wordt. In dit proefschrift wordt deze 
interpretatiemethode “doelgerichte interpretatie” (“purposive interpretation”) genoemd. Een 
doelgerichte interpretatie rechtvaardigt een ruime interpretatie van de verdragsbegrippen. Maar 
deze interpretatie moet uiteindelijk altijd steun vinden in de bewoordingen van het verdrag zelf in 
het licht van hun context en de andere authentieke interpretatie-instrumenten. Een teleologische 
interpretatie van dubbelbelastingverdragen is niet in overeenstemming met de interpretatieregels 
van het Verdrag van Wenen. Dergelijke interpretatie gaat verder dan hetgeen uitgedrukt of 
redelijkerwijze geïmpliceerd wordt in de verdragsbepalingen teneinde in ieder geval de 
doelstellingen van het verdrag (of van de relevante verdragsbepaling) te verwezenlijken. Anders 
gezegd, een teleologische interpretatie laat doel en strekking van het verdrag – evoluerend 
doorheen de tijd - primeren boven de betekenis van de verdragsbepalingen. Ook Belgische 
dubbelbelastingverdragen moeten ruim geïnterpreteerd worden opdat het doel van het verdrag 
bereikt wordt en het misbruik ervan niet in de hand gewerkt wordt. Het proefschrift deelt niet de 
mening dat Belgische dubbelbelastingverdragen, zoals bepalingen uit het interne Belgische 
fiscaal recht, strikt geïnterpreteerd moeten worden omdat verdragen ook deel uitmaken van de 
Belgische rechtsorde éénmaal ze door het Parlement zijn goedgekeurd. Volgens dit proefschrift 
miskent deze stelling het feit dat dubbelbelastingverdragen in de eerste plaats internationale 
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overeenkomsten zijn tussen twee Staten waarvan de interpretatie geregeld wordt door andere 
rechtsregels dan diegene die in de interne fiscale orde gelden, m.n. door de interpretatieregels uit 
het Verdrag van Wenen dat door België geratificeerd is geworden. De wet die een verdrag 
goedkeurt is geen normatieve bepaling van Belgisch recht, maar een formele bepaling. Deze 
goedkeuringswet wettigt bijgevolg niet de stelling dat voor verdragsinterpretatie gebruik moet 
worden gemaakt van de interpretatieprincipes die gelden in het intern fiscaal recht. De OESO 
heeft in 2003 een helpende hand uitgestoken naar de belastingadministraties. Volgens het OESO-
Commentaar 2003 heeft een dubbelbelastingverdrag ook het voorkomen van belastingontwijking 
tot doel en geldt er daarbij een interpretatieprincipe krachtens hetwelk de verdragsvoordelen 
geweigerd moeten worden wanneer: (i) een verrichting in hoofdzaak gesteld wordt om een 
verdragsvoordeel te behalen en (ii) het toekennen van dit voordeel zou indruisen tegen voorwerp 
en doel van de relevante verdragsbepaling. De OESO wil daarmee bereiken dat in geval van 
internationale belastingontwijking de verdragsvoordelen in elk geval geweigerd worden. Dit 
standpunt is juridisch weinig onderbouwd en simplistisch. Het gaat voorbij aan het feit dat doel 
en strekking van het verdrag slechts één van de factoren is waarmee bij de interpretatie rekening 
moet worden gehouden. In de eerste plaats zijn er de bewoordingen en de context van het 
verdrag. Ook miskent het het feit dat een verdrag verschillende doelstellingen heeft die niet 
noodzakelijk convergeren (vb. voorkoming dubbele belasting en voorkoming ontwijking) en 
waartussen de interpreteerder een keuze moet maken. Dit standpunt neemt niet weg dat de 
belastingadministratie het positieve bewijs moet leveren geval per geval en aan de hand van 
objectieve omstandigheden dat er sprake is van belastingontwijking en dat de door de 
belastingplichtige gestelde verrichting doel en strekking van de beweerdelijk misbruikte 
verdragsbepaling miskent, als gezamenlijk bedoeld door de verdragsluitende Staten. 
 
14. Het bepalen van doel en strekking van de relevante verdragsbepalingen, van de 
gemeenschappelijke bedoelingen van partijen en hun verdragsbeleid is geen eenvoudige 
opdracht. In de eerste plaats moeten de titel en/of de preambule van het verdrag en 
vanzelfsprekend de verdragsbepalingen zelf onderzocht worden. Het Verdrag van Wenen laat een 
ruim gebruik van extrinsiek materiaal voor verdragsinterpretatie toe. Echter, in vele gevallen zal 
materiaal dat valt onder het begrip “context” van het verdrag in de zin van Art. 31 (2) van het 
Verdrag van Wenen of materiaal dat in aanmerking moet genomen worden samen met “context” 
krachtens Art. 31 (3) van het Verdrag van Wenen zoals gemeenschappelijke memoranda of 
understanding; gemeenschappelijke technical explanations; uitwisseling van brieven; beslissingen 
getroffen onder gemeenschappelijk overlegprocedures etc., ontbreken. Ook “voorbereidende 
werkzaamheden” in de zin van Art. 32 van het Verdrag van Wenen zullen vaak niet beschikbaar 
zijn. Daarom zal de verdragsinterpreteerder zeer dikwijls beroep moeten doen op het 
Commentaar op het OESO-Modelverdrag (hierna “het OESO-Commentaar”). Voor 
dubbelbelastingverdragen tussen lidstaten van de OESO en/of zgn. “Associated Countries” die 
het OESO-Modelverdrag volgen, zal het Commentaar dat beschikbaar was wanneer het 
dubbelbelastingverdrag ondertekend werd in aanmerking moeten genomen worden voor zoverre 
de verdragsluitende Staten geen voorbehoud hebben geformuleerd of opmerkingen bij dit OESO-
Commentaar hebben gemaakt. Het OESO-Commentaar gepubliceerd nà het sluiten van een 
welbepaald dubbelbelastingverdrag dat een eerlijke en werkelijke interpretatie van het OESO-
Modelverdrag geeft en die duidelijk steun vindt in de begrippen van het Modelverdrag en niet 
strijdig is met het OESO-Commentaar dat bestond ten tijde van de ondertekening van het 
dubbelbelastingsverdrag (zgn. “amplifying new commentary”) moet in aanmerking worden 
genomen voor de interpretatie van een eerder afgesloten dubbelbelastingsverdrag samen met de 



 13

tekst van dat verdrag, zijn context en het ander materiaal waarnaar in de Art. 31 en 32 van het 
Verdrag van Wenen wordt verwezen. Steeds moet voor ogen worden gehouden dat het niet de 
OESO is die de bedoelingen en het verdragsbeleid van zijn lidstaten bepaalt. Uiteindelijk bepaalt 
elke Staat afzonderlijk zijn eigen beleid. Dit beleid kan variëren van verdrag tot verdrag en 
evolueren in de tijd. De verdragsinterpreteerder moet bijgevolg nagaan of het beleid uitgedrukt in 
het OESO-Commentaar bilateraal bevestigd wordt in het verdrag dat hij moet interpreteren. In dit 
proefschrift is een poging ondernomen om het beleid van België te bepalen inzake 
verdragsmisbruik. Het komt tot het besluit dat België een aanvaardingsbeleid voert ten aanzien 
van treaty shopping. Tengevolge van het feit dat de Belgische Minister van Financiën publiek het 
verdrag tussen België en Hong Kong heeft gepromoot als een middel ter vermijding van 
Belgische bronbelasting voor investeerders gevestigd in derde landen en tengevolge van recente 
ontwikkelingen in het Belgische verdragsbeleid (België heeft recent verschillende verdragen 
afgesloten met zgn. “lage belasting”-jurisdicties) en in het interne Belgische recht (recente 
invoering van een vrijstelling van bronbelasting voor intragroepsdividenden uitgekeerd aan 
moedervennootschappen gevestigd in verdragstaten) zal het wellicht voor België moeilijker en 
moeilijker worden om te ageren tegen shopping van haar verdragen. M.b.t. structuren opgezet om 
een belastingvrijstelling te komen in twee verdragsstaten verdedigt dit proefschrift de stelling dat 
bij afwezigheid van specifieke “subject to tax”-bepalingen of andere verdragsbepalingen met 
soortgelijk oogmerk, men niet kan beweren dat de verdragsluitende Staten de 
gemeenschappelijke bedoeling hebben gehad om dubbele vrijstelling te vermijden. In dergelijk 
geval is het voorkomen van een dubbele vrijstelling geen doelstelling van het verdrag. Een 
belastingplichtige die zijn zaken zo organiseert dat hij een vrijstelling in de twee verdragsstaten 
bekomt, handelt niet in strijd met doel en strekking van het verdrag en maakt zich bijgevolg niet 
schuldig aan verdragsmisbruik. Een omgekeerde interpretatie vindt geen steun in de 
interpretatieregels uit het Verdrag van Wenen. Tenslotte neemt het proefschrift het standpunt in 
dat een interpretatie van een dubbelbelastingverdrag met het oog op het voorkomen van zijn 
misbruik maar die tegelijkertijd leidt tot onopgeloste dubbele belasting, niet wenselijk is omdat 
dergelijke interpretatie de primaire doelstelling van het verdrag (t.w. vermijding van dubbele 
belasting) niet realiseert. 
 
15. Het proefschrift komt bijgevolg tot het besluit dat verdragsvoordelen niet moeten worden 
toegekend ingeval van misbruik van het verdrag. Dit besluit is gesteund op de interpretatieregels 
vervat in de Art. 31 en 32 van het Verdrag van Wenen. Het is echter niet gebaseerd op de 
overplaatsing van het leerstuk van het rechtsmisbruik uit het internationaal publiek recht naar het 
forum van het interne recht. Art. 26 van het Verdrag van Wenen – een bepaling van 
internationaal publiek recht die de verhouding tussen Staten regelt – laat een Staat niet toe om 
een belastingplichtige verdragsvoordelen te weigeren op grond van beweerdelijk misbruik. 
Verdragsmisbruik door belastingplichtigen is niet gesitueerd op het forum van het internationale 
recht maar op het forum van het interne recht. Voormeld besluit is evenmin gebaseerd op het 
bestaan van een algemeen aanvaarde anti-ontwijkingsregel die inherent vervat zou zijn in 
dubbelbelastingverdragen als een algemeen principe van internationaal publiek recht onder Art. 
38 (1) (c) van het statuut van het Internationaal Hof van Justitie. Er zijn teveel principiële en 
praktische bezwaren om te besluiten tot het bestaan van dergelijke internationaal aanvaarde anti-
ontwijkingsregel. Het voornaamste bezwaar is dat de praktijken van de verschillende Staten 
(wetgeving, belastingautoriteiten en rechtspraak) nog steeds niet homogeen genoeg zijn om 
dergelijke universeel aanvaarde standaardregel te formuleren. Een analyse van de rechtspraak uit 
tien landen heeft aangetoond dat slechts recent in 2005 een Zwitserse rechtbank voor het eerst het 
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bestaan van dergelijk algemeen beginsel erkend heeft in een geval van beweerdelijk 
verdragsmisbruik. Het Hof heeft echter een bedenkelijke toepassing gemaakt van Art. 26 van het 
Verdrag van Wenen en de interpretatieregels uit Art. 31 en 32 van het Verdrag van Wenen. 
Hoewel de feiten in beide zaken zeer gelijkaardig waren en de rechtsbronnen en het 
interpretatiemateriaal dezelfde waren, wordt deze Zwitserse uitspraak tegengesproken door een 
beslissing van de Canadian Tax Court uit 2006. 
 
2.2. De verhouding tussen nationale anti-ontwijkingsregels en dubbelbelastingverdragen 
(algemeen). 
 
16. In 2003 is het OESO-Commentaar op Art.l van het OESO-Model gewijzigd. In het OESO-
Commentaar wordt thans in duidelijke bewoordingen gesteld dat er geen conflict kan zijn tussen 
nationale anti-ontwijkingsregels (ongeacht of het gaat om wettelijke bepalingen dan wel om door 
de rechtspraak ontwikkelde leerstukken) en dubbelbelastingverdragen. Hiervoor worden 
verschillende rechtvaardigingen gegeven : (i) vele Staten beschouwen misbruik van hun 
dubbelbelastingverdragen als een misbruik van hun nationaal recht omdat de belasting 
uiteindelijk gevestigd wordt onder de bepalingen van het intern recht als beperkt door de 
verdragen; (ii) nationale anti-ontwijkingsregels maken deel uit van de essentiële regels ter 
bepaling van de feiten die ontstaan geven aan de belastingschuld en (iii) 
dubbelbelastingverdragen laten zich niet in met dergelijke regels en daarom beperken de 
verdragen de toepassing van dgl. regels niet. 
 
Het proefschrift geeft toe dat het tegenovergestelde standpunt, als weergegeven in de vroegere 
OESO-Commentaren, betwistbaar was. Het luidde dat wanneer een Staat zijn nationale anti-
ontwijkingsbepalingen wil toepassen op situaties die onder het verdrag vallen, deze Staat de 
toepassing van de nationale regels in het verdrag zelf moet vrijwaren. Dit standpunt was ten 
onrechte gesteund op het principe “pacta sunt servanda” ex Art. 26 Verdrag van Wenen. Echter, 
in dit proefschrift wordt gesteld dat het huidig standpunt van de OESO en de daarbij gemaakte 
veralgemeningen nog meer betwistbaar zijn. In het algemeen kan opgemerkt worden dat het 
OESO-Commentaar 2003 volledig voorbijgaat aan het feit dat het antwoord op de vraag of 
nationale anti-ontwijkingsregels in staat zijn om verdragsmisbruiken te sanctioneren, beïnvloed 
wordt door : het toepassingsgebied en de gevolgen van de nationale regeling; de bewoordingen 
en het doel en de strekking van de verdragsbepaling die beweerdelijk misbruikt is geworden en 
de verhouding tussen nationaal en internationaal recht in de rechtsorde van de betrokken Staat. 
Het is niet mogelijk om op een beknopte manier de vele problemen samen te vatten tot dewelke 
het OESO-Commentaar 2003 aanleiding geeft. Daarvoor wordt verwezen naar de discussie in 
deel III, randnummers 154-166 van het proefschrift. Hierna volgt een overzicht van de 
belangrijkste problemen. 
 
17. Ten eerste, het OESO-Commentaar suggereert dat Staten die nationale anti-ontwijkingsregels 
toepassen om misbruik van hun verdragen te voorkomen, zich niet moeten bekommeren om 
verdragsinterpretatie. Dit standpunt is betwistbaar. Het resultaat van een herkwalificatie van een 
verrichting of van het inkomen dat onder deze verrichting wordt gerealiseerd of het resultaat van 
een herdefiniëring van de belastingplichtige die het inkomen heeft ontvangen etc. ten gevolge van 
de toepassing van de nationale anti-ontwijkingsregel kan enkel effect hebben onder het verdrag 
wanneer dat resultaat steun vindt in de gemeenschappelijke bedoeling van de verdragssluitende 
Staten zoals deze blijkt uit de verdragsbepalingen, geïnterpreteerd in hun context en in het licht 
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van voorwerp en doel van deze bepalingen en van het verdrag in het algemeen. Dit is een kwestie 
van interpretatie ter goeder trouw van het verdrag. Dit besluit toont ook aan hoe artificieel het 
onderscheid is dat in het OESO-Commentaar wordt gemaakt tussen Staten voor wie 
verdragsmisbruik een kwestie is van misbruik van intern recht en Staten voor wie 
verdragsmisbruik voorkomen moet worden door de interpretatie van het verdrag zelf. 
 
18. Ten tweede, het onvoorwaardelijke besluit dat nationale anti-ontwijkingsmaatregelen door 
belastingverdragen onaangeroerd blijven, is niet correct. Misbruik van een 
dubbelbelastingverdrag moet aangemerkt worden als misbruik van intern fiscaal recht omdat het 
verdrag deel uitmaakt van de rechtsorde van de Staten die het verdrag hebben ondertekend. Het is 
juist dat als een belastingplichtige zijn belastingschuld in een bepaalde Staat probeert te 
verminderen door beweerdelijk verdragsmisbruik, de belastingplichtige één of meerdere 
bepalingen uit de rechtsorde van die Staat misbruikt. Dergelijk misbruik kan daarom bestreden 
worden d.m.v. de nationale anti-ontwijkingsmaatregelen van die Staat. Dit betekent echter niet 
dat er geen conflict kan ontstaan tussen de nationale maatregel en het dubbelbelastingverdrag. Of 
een nationale anti-ontwijkingsmaatregel toepasselijk is in een verdragssituatie is een kwestie van 
het bepalen van het toepassingsgebied en de gevolgen van de nationale maatregel en van een 
correcte interpretatie van de verdragsbegrippen teneinde uit te maken of het resultaat bereikt 
onder het nationaal recht in overeenstemming is met de gemeenschappelijke bedoeling van de 
verdragsluitende Staten zoals uitgedrukt of minstens redelijk vervat in de verdragsbepalingen. 
 
19. Ten derde, het is zeer de vraag of het standpunt van de OESO dat nationale anti-
ontwijkingsmaatregelen interne fiscale regels zijn ter bepaling van de feiten die aanleiding geven 
tot het ontstaan van de belastingschuld, correct is. Dit standpunt kan bijv. niet aangehouden 
worden voor wat betreft de Belgische algemene anti-ontwijkingsbepaling (Art. 344, § 1 WIB). 
Onder deze bepaling worden de feiten vastgesteld door toepassing van de gewone bewijsregels. 
Wanneer de belastingadministratie na toepassing van deze regels aantoont dat de rechtsvorm die 
de belastingplichtige aan zijn rechtshandeling heeft gegeven fiscaal geïnspireerd is, laat de 
nationale anti-ontwijkingsbepaling de administratie toe deze rechtshandeling te herkwalificeren. 
Echter, in dergelijk geval wordt de belasting nog steeds gevestigd onder de bepalingen van het 
WIB die belastingplichtige probeerde te omzeilen door de gekozen rechtsvorm. Onder CFC-
wetgeving en een bepaling zoals artikel 344, § 2 WIB wordt simpelweg abstractie gemaakt van 
de feiten en wordt de belasting gevestigd ongeacht wat er in werkelijkheid gebeurt. Andere anti-
ontwijkingsbepalingen (bijv. deze die verband houden met de Belgische deelnemingsvrijstelling) 
laten de feiten onaangeroerd, maar ontzeggen aan de belastingplichtige de belastingvoordelen die 
normaal verbonden zouden geweest zijn aan deze feiten. 
 
20. Ten vierde, het OESO-Commentaar laat een Staat toe nationale anti-ontwijkingsmaatregelen 
toe te passen om verrichtingen te bestrijden die het als misbruik aanziet onder intern fiscaal recht, 
zelfs wanneer deze verrichtingen niet als misbruik worden aangemerkt onder de wetgeving van 
de andere verdragsluitende Staat. Dit standpunt miskent het wederkerigheidsprincipe, één van de 
fundamentele hoekstenen waarop elk dubbelbelastingverdrag is gesteund. Het komt de uniforme 
toepassing en interpretatie van dubbelbelastingverdragen niet ten goede. 
 
21. Ten vijfde, het OESO-Commentaar geeft geen bevredigend antwoord op de vraag hoe 
dubbele belasting vermeden moet worden wanneer een Staat zijn nationale anti-
ontwijkingsmaatregel heeft toegepast. Het proefschrift verdedigt het standpunt dat dergelijke 
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maatregel niet kan worden toegepast wanneer dubbele belasting niet vermeden wordt omdat in dit 
geval de primaire doelstelling van het dubbelbelastingsverdrag niet wordt bereikt. 
 
22. Ten zesde, in het OESO-Commentaar wordt gesteld dat niettegenstaande het feit dat sommige 
vormen van verdragsmisbruik aangepakt worden d.m.v. een specifieke anti-ontwijkingsmaatregel 
die in het verdrag zelf is ingeschreven, dergelijk misbruik nog steeds kan bestreden worden 
d.m.v. nationale maatregelen Dit standpunt is betwistbaar. Het proefschrift stelt zich op het 
standpunt dat de verdragsbepaling een “lex specialis” is waarmee de beide verdragsluitende 
Staten te kennen hebben gegeven wat zij beschouwen als verdragsmisbruik en hoe ze dit 
misbruik willen voorkomen. Dit pleit tegen de toepassing van verderreikende anti-
ontwijkingsbepalingen uit het nationaal recht vermits dergelijke toepassing de 
gemeenschappelijke interpretatie en toepassing van het dubbelbelastingsverdrag in gevaar brengt. 
 
23. Tenslotte, omwille van het feit dat het OESO-Commentaar sedert 1977 volledig herschreven 
is geworden, van de verschillende opmerkingen die de Lidstaten hebben geformuleerd op het 
OESO-Commentaar 2003 en het feit dat het OESO-Commentaar 2003 niet vrij is van kritiek, 
kunnen dubbelbelastingverdragen die vóór 2003 in werking zijn getreden (in het bijzonder 
verdragen tussen OESO-Lidstaten) niet geïnterpreteerd worden d.m.v. het OESO-Commentaar 
2003. Dit betekent dat wanneer dgl. verdragen de toepassing van nationale anti-
ontwijkingsmaatregelen op verdragssituaties niet uitdrukkelijk toelaten, de Staten niet de 
gemeenschappelijke bedoeling hebben deze maatregelen toe te passen op beweerdelijk 
verdragsmisbruik en dat de verdragsvoordelen moeten toegekend worden wanneer het resultaat 
van de toepassing van de nationale anti-ontwijkingsmaatregel geen steun vindt in de 
verdragsbepalingen. 
 
24. Omtrent de fundamentele vraag of nationale anti-ontwijkingsbepalingen en jurisprudentieel 
ontwikkelde doctrines verenigbaar zijn met de verplichtingen die de verdragssluitende Staten zijn 
aangegaan onder hun dubbelbelastingverdragen laat de rechtspraak geen eenvormig beeld zien. 
Hoven in Finland, Oostenrijk, Zwitserland, de V.S., Duitsland en Canada (maar in het laatste 
geval niet unaniem en slechts éénmaal in een obiter dictum) zien geen probleem in de toepassing 
van dergelijke maatregelen om beweerdelijk misbruik van dubbelbelastingverdragen te 
voorkomen. In sommige uitspraken hebben de Hoven duidelijk gemaakt dat zij tot dit besluit 
komen om te vermijden dat doel en strekking van de verdragsbepalingen die beweerdelijk 
misbruikt worden, zouden worden miskend. In dit geval hebben de Hoven dikwijls gebruik 
gemaakt van een teleologische interpretatie die geweld aandoet aan de gewone betekenis van de 
verdragsbegrippen. Om deze teleologische interpretatie te rechtvaardigen schrikken de Hoven er 
niet voor terug om zich te steunen op het OESO-Commentaar 2003 om verdragen te interpreteren 
die onderhandeld werden op basis van vroegere en andersluidende OESO-Commentaren en dit 
zelfs in verband met verrichtingen die zijn uitgevoerd wanneer enkel het vroegere OESO-
Commentaar publiek beschikbaar was. Het proefschrift stelt deze interpretatiemethode in vraag. 
De meest recente uitspraak van de Canadian Tax Court 2006 spreekt een dictum tegen van 
hetzelfde Court in een eerdere uitspraak uit 1997. Volgens de uitspraak van de Tax Court in 2006 
vormt treaty shopping op zichzelf geen verdragsmisbruik en kan een verdrag niet geïnterpreteerd 
worden met het oog op het vermijden van zijn misbruik wanneer er geen steun voor deze 
interpretatie gevonden kan worden in de bepalingen van het verdrag zelf. Om uit te maken of het 
resultaat bereikt na toepassing van het “fraus legis”-leerstuk aangehouden kan worden voor 
verdragsdoeleinden, gaat de Nederlandse Hoge Raad na wat de gemeenschappelijke bedoeling is 
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van de verdragsluitende Staten als uitgedrukt in de tekst van het verdrag en in de uitleg die beide 
verdragsluitende Staten hebben gegeven bij het sluiten van het verdrag of daarna. Hoven in 
Frankrijk en België hebben zich gesteund op de tekst van het verdrag als zijnde de authentieke 
weergave van de gemeenschappelijke bedoeling van partijen en vonden dat het resultaat bereikt 
na toepassing van de nationale anti-ontwijkingsmaatregel geen steun vond in de bewoordingen 
van het verdrag. Deze Hoven vonden dat de doelstellingen van de kwestieuze verdragsbepalingen 
op een duidelijke wijze tot uitdrukking kwamen in deze bepalingen zelf en voorrang dienden te 
hebben over een beweerdelijk (en soms niet-bewezen) doelstelling van het voorkomen van 
belastingvermijding of fiscale fraude. 
 
Om tot het besluit te komen dat verdragen de toepassing van nationale anti-
ontwijkingsmaatregelen ter bestrijding van verdragsmisbruik niet verhinderen of dat 
dubbelbelastingverdragen zoveel als mogelijk geïnterpreteerd moeten worden om dergelijk 
misbruik te vermijden, hebben Hoven (in het bijzonder in Oostenrijk, Finland, Zwitserland en 
Canada (partim)) een praktijk van “self reference” ontwikkeld. Dit is een zorgwekkende 
ontwikkeling vermits ze in essentie gebaseerd is op “gebruiken van Staten” (“State practices”; 
Art. 31 (3) (b) Verdrag van Wenen), dewelke in deze gedachtengang uiteengezet zijn in het 
OESO-Commentaar op Art. 1 OESO-Model en in het bijzonder het OESO-Commentaar 2003. 
Dit OESO-Commentaar moet echter met grote voorzichtigheid worden gebruikt. Het is geen 
bindend instrument voor de interpretatie van dubbelbelastingverdragen. Het wordt voorbereid 
door de afgevaardigden van de Ministeries van Financiën van de diverse OESO-Lidstaten. Het is 
niet vrij van kritiek en zes van de dertig lidstaten hebben opmerkingen geformuleerd op dit 
specifieke deel van het OESO-Commentaar. Wanneer men dubbelbelastingverdragen 
interpreteert in het licht van latere gebruiken van Staten die tot stand gekomen zijn buiten de 
normale democratische controle en die de rechten van belastingplichtigen kunnen beïnvloeden 
(bijv. het beleid van Staten binnen de OESO dat leidt tot belangrijke wijzigingen aan het OESO-
Commentaar en dat de interpretatie van bestaande dubbelbelastingverdragen betekenisvol kan 
beïnvloeden), moet men de regels over verdragsinterpretatie uit het Verdrag van Wenen met een 
zeker voorbehoud en voorzichtigheid toepassen. Deze regels zijn ontwikkeld geworden om 
verdragen tussen Staten te interpreteren. Hoewel dubbelbelastingverdragen overeenkomsten 
tussen Staten zijn, beïnvloedt hun interpretatie in grote mate de rechten en verplichtingen die zij 
opleggen aan belastingplichtigen die geen partij zijn bij deze verdragen. Latere gebruiken van 
Staten zijn slechts één van de authentieke interpretatie-elementen die het Verdrag van Wenen 
voorziet naast de context van het verdrag, doel en strekking van het verdrag en ander materiaal 
opgesomd in Art. 31 (3) van het Verdrag van Wenen. Er is slechts sprake van een latere gebruik 
van Staten in de zin van Art. 31 (3) (b) van het Verdrag van Wenen wanneer de Staten een 
overeenkomst hebben bereikt over de interpretatie van een specifiek verdrag en deze 
overeenkomst steun vindt in de bepalingen van dit verdrag. Een wijziging aan het Commentaar 
vormt niet noodzakelijk een bewijs van een gebruik van een welbepaalde OESO-Lidstaat, laat 
staan een bewijs van het feit dat deze Staat op bilaterale basis met een andere Staat een 
overeenkomst heeft bereikt over de uitlegging van een eerder tussen hen gesloten bilateraal 
verdrag. 
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2.3. De verhouding tussen nationale anti-ontwijkingsregels en dubbelbelastingverdragen 
(België). 
 
25. Het officiële standpunt van België is dat haar nationale anti-ontwijkingsmaatregelen niet 
strijdig zijn met haar verdragsverplichtingen en dat het niet nodig is de toepassing van deze 
maatregelen in de dubbelbelastingverdragen te vrijwaren om deze te kunnen afdwingen in 
verdragssituaties. België is echter niet consequent in de uitvoering van haar verdragsbeleid. In 7 
van de circa 80 inwerkingzijnde verdragen is er uitdrukkelijk voorzien dat de nationale anti-
ontwijkingsbepalingen van toepassing zijn op verdragssituaties. Deze praktijk kwam vooral voor 
in oudere verdragen en is te verklaren in het licht van het OESO-Commentaar 1977. Het is 
moeilijk te begrijpen waarom België deze praktijk heeft hernomen bij de ondertekening van de 
meest recente verdragen en dit op het ogenblik dat het OESO-Commentaar 2003 aangepast is 
geworden in die zin dat het niet nodig is dat de Staten de toepassing van hun nationale anti-
ontwijkingsbepalingen uitdrukkelijk verzekeren in hun dubbelbelastingverdragen. Dergelijk 
incoherent beleid nodigt het argument uit dat verdragen waarin de toepassing van nationale anti-
ontwijkingsbepalingen niet uitdrukkelijk gevrijwaard is geworden, zich verzetten tegen de 
toepassing van deze maatregelen of minstens bepalingen bevatten die strijdig zijn met de 
nationale anti-ontwijkingsmaatregelen. Of dit argument met succes ontwikkeld kan worden, 
hangt van verschillende factoren af. Omwille van het feit dat de meeste Belgisch anti-
ontwijkingsbepalingen ingevoerd zijn geworden in het begin van de jaren ’90 is dit argument het 
sterkst voor verdragen gesloten met OESO-Lidstaten nà 1990 en vóór 2003. 
 
26. Omwille van de strikte interpretatie van Belgische internrechtelijke fiscale bepalingen zullen 
er weinig gevallen zijn waarin de Belgische algemene anti-ontwijkingsbepaling (Art. 344, § 1 
WIB) succesvol toegepast kan worden. Dit heeft ook tot gevolg dat er weinig potentiële 
conflicten tussen Art. 344, § 1 WIB en de Belgische dubbelbelastingverdragen zullen zijn. In het 
proefschrift wordt het standpunt ingenomen dat een vooraf vastgelegde verkoop en terugkoop 
van een minderheidsparticipatie om de Belgische roerende voorheffing op dividenden te 
vermijden d.m.v. Art. 344, § 1 WIB betwist kan worden zonder dat de verdragen zich daartegen 
verzetten. Ook wordt verdedigd dat de Belgische belastingadministratie onder Art. 344, § 1 WIB 
een “all facts and circumstances”-test kan toepassen om een beweerdelijke schuld te 
herkwalificeren in kapitaal en dat het resultaat van dergelijke herkwalificatie in overeenstemming 
is met doel en strekking van Art. 9 (1) en 10 (3) van het OESO-Model wanneer de lener in 
werkelijkheid risico’s op zich neemt die eigen zijn aan een aandeelhouder. De beweerdelijke 
interest die onder zo’n schuldverbintenis wordt betaald, kan in dergelijk geval als een dividend 
worden aangemerkt voor toepassing van het verdrag. Hoewel er rechtspraak van de Franse 
Conseil d’Etat is in omgekeerde zin, stelt dit proefschrift dat de bewoordingen van Art. 9 (1) 
OESO-Model voldoende ruim zijn om het resultaat van dergelijke herkwalificatie van schuld in 
kapitaal onder Art. 9 (1) te brengen en dat dergelijk resultaat in overeenstemming is met de 
doelstellingen van het OESO-Modelverdrag. Om in overeenstemming te zijn met Art. 9 (1) 
OESO-Model moet de belastingadministratie ook het bewijs leveren dat een onafhankelijke 
financier in soortgelijke omstandigheden geen schuldfinanciering (meer) zou verstrekken. 
Daarentegen neemt het proefschrift het standpunt in dat in het licht van de bewoordingen en de 
context van het Belgisch-Nederlands dubbelbelastingverdrag (inz. de gemeenschappelijke 
toelichting bij dit verdrag) België wellicht niet gerechtigd is haar nationale algemene anti-
ontwijkingsbepaling toe te passen om vrijstelling of vermindering van bronbelasting te weigeren 
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aan interest betaald door een Belgische debiteur in het kader van een financieringsovereenkomst 
aan een Nederlandse conduitvennootschap. 
 
27. Een onderzoek van de verschillende specifieke anti-ontwijkingsbepalingen op het gebied van 
“thin capitalization” of overdreven interestbetalingen leidt tot de volgende besluiten. De meest 
problematische bepaling is Art. 18, 4° WIB in de mate dat interest geherkwalificeerd wordt als 
dividend onder een automatisch toepasselijke en niet-weerlegbare 1:1 debt/equity ratio. 
Dergelijke herkwalificatie zal in de meeste gevallen strijdig zijn met het “arm’s length”-vereiste 
vervat in Art. 9 (1) OESO-Model. De herkwalificatie van interest als dividend betaald onder een 
financiering die niet beantwoordt aan de 1:1 ratio heeft geen gevolgen voor de toepassing van de 
Art. 10 en 11 van het OESO-Model. Vermits het inkomen niet afkomstig is van een “ander recht 
in een vennootschap” (“another corporate right”), zoals vereist door Art. 10 (3) OESO-Model, 
blijft dergelijke interest zijn kwalificatie als interest behouden en onderworpen aan Art. 11 
(Interest). In overeenstemming met het voorbehoud dat België in 1994 bij het OESO-
Modelverdrag geformuleerd heeft, wijken vele Belgische verdragen echter af van het OESO-
Modelverdrag en laten zij de heffing van bronbelasting voor dividenden in dergelijk geval toe. 
Bij oudere verdragen, die nog gebaseerd zijn op voorbehoud dat België in 1977 bij het OESO-
Modelverdrag heeft geformuleerd, heeft de herkwalificatie onder Art. 18, 4° WIB geen gevolgen 
die verdergaan dan de uitdrukkelijke bewoordingen van deze verdragen - t.t.z. interesten betaald 
door Belgische personenvennootschappen aan hun aandeelhouders - en dit niettegenstaande de 
verschillende latere wijzigingen aan het Belgisch intern fiscaal recht en vennootschapsrecht. In de 
mate dat Art. 18, 4° WIB alleen van toepassing is op leningen toegestaan door 
bestuurders/vennootschappen die geen inwoner zijn van België en niet op leningen verstrekt door 
bestuurders/vennootschappen die inwoner zijn van België, schendt Art. 18, 4° WIB de non-
discriminatiebepaling ex Art. 24 (4) OESO-Model in de mate dat het een winstcorrectie toelaat 
die verdergaat dan het “arm’s length”-principe. 
 
Transfer pricing-bepalingen, die de bewijslast van de belastingplichtige verzwaren of omkeren, 
zijn niet strijdig met Art. 9 (1) OESO-Model. Wanneer deze bepalingen echter alleen toepasselijk 
zijn ingeval van betalingen van interesten of royalties aan niet-inwoners, strijden zij met de non-
discriminatievereiste vervat in Art. 24 (4) OESO-Model omdat de aftrek dan niet is toegestaan 
onder dezelfde voorwaarden als voor betalingen aan inwoners. Dergelijke bepalingen strijden ook 
met het non-discriminatiebeginsel vervat in Art. 24 (5) OESO-Model op voorwaarde dat de 
zwaardere bewijsregels verklaard worden door het feit dat de vennootschap gecontroleerd wordt 
door niet-inwoners. Hoewel Art. 54 WIB de bewijslast van de belastingplichtige verzwaart 
ingeval van betalingen aan niet-inwoners (onafhankelijk van het feit dat de Belgische betaler 
gecontroleerd wordt door niet-inwoners) strijdt deze bepaling niet met Art. 9 (1), noch met Art. 
24 (4) en (5) van het OESO-Model omdat, wanneer de belastingplichtige zijn bewijslast niet 
nakomt, er enkel een winstcorrectie is die niet verdergaat dan het “arm’s length”-principe. 
 
Er zijn een beperkt aantal conflicten tussen de algemene transfer pricing-bepaling van Art. 26 
WIB en Art. 9 (1) OESO-Model. Ze hebben betrekking op een verschillend personeel 
toepassingsgebied (het toepassingsgebied van verdragsbepaling is enger) en op de bewijslast die 
de belastingadministratie moet naleven (het verdrag vereist, anders dan het intern recht, het 
bewijs van een oorzakelijk verband tussen de gelieerdheid van de partijen en de niet-naleving van 
het “arm’s length”-principe). In de mate dat winstcorrecties ingeval van transacties tussen 
gelieerde ondernemingen alleen plaatsvinden wanneer de winst verschoven wordt naar niet-
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inwoners is er prima facie een conflict met het non-discriminatieprincipe ex Art. 24 (4) OESO-
Model. Echter, in de mate dat Art. 26 WIB enkel leidt tot een winstcorrectie die in 
overeenstemming is met het “arm’s length”-principe, zijn belastingplichtigen niet beschermd 
tegen dergelijke discriminatie omdat Art. 24 (4) OESO-Model zelf voorziet in een uitzondering 
in geval van winstcorrecties ten belope van het “arm’s length”-principe. 
 
28. CFC-wetgeving is een nationale regel tot toerekening van inkomen. Toerekening van 
inkomen wordt door de dubbelbelastingverdragen niet aangeroerd. Het is echter niet juist te 
stellen, zoals het OESO-Commentaar doet, dat inkomenstoerekeningregels niet door 
dubbelbelastingverdragen worden beïnvloed. CFC-regels leiden in essentie tot toerekening en 
belastbaarheid van inkomen aan een belastingplichtige die gevestigd is in één verdragsluitende 
staat (de aandeelhouder van de CFC), terwijl dit inkomen verwezenlijkt wordt door een andere 
belastingplichtige gevestigd in een andere verdragsluitende staat (de CFC), die het primaire 
soevereine recht heeft om dat inkomen te belasten zonder daarbij door een verdrag te worden 
beperkt. De verdragsregels ter verdeling van de heffingsbevoegdheid kunnen beletten dat de Staat 
van de aandeelhouder zijn heffingsbevoegdheid onder de CFC-wetgeving toepast buiten zijn 
eigen jurisdictie. Dubbelbelastingverdragen kunnen dus wel degelijk de toepassing van nationale 
inkomstentoeregelingsregels affecteren, t.t.z. beperken. Of en in welke mate dat zo zal zijn, zal 
afhangen van de wetgevende techniek die onder het nationaal recht toegepast wordt. Dit besluit is 
niet bevredigend, maar lijkt onvermijdelijk. 
 
Het risico dat CFC-wetgeving die gebruik maakt van de “entity”-methode toepast, geacht wordt 
strijdig te zijn met de verdragsverplichtingen van de Staat die dgl. wetgeving toepast, is groter 
dan CFC-wetgeving die op de “transactional”-methode is gesteund. En binnen de “entity”-
methode is het risico dat CFC-wetgeving strijdig is met de verdragen groter wanneer een Staat de 
zgn. “transparency”-benadering volgt en er van uit gaat dat de aandeelhouder de CFC-winst zelf 
heeft gerealiseerd dan wanneer de CFC-wetgeving gesteund is op de fictie van een 
dividenduitkering door de CFC aan de aandeelhouder of wanneer deze Staat de aandeelhouder 
belast op een fictief inkomen dat berekend wordt louter door verwijzing naar de CFC-winst. Deze 
verschillen verklaren ten dele waarom de internationale rechtspraak verschillende standpunten 
heeft ingenomen omtrent de vraag of CFC-wetgeving in overeenstemming is met 
verdragsverplichtingen van de Staat die deze wetgeving afdwingt. 
 
Wanneer de “transparency”-benadering gevolgd wordt en de winst van de CFC toegerekend 
wordt aan de aandeelhouder, leidt een letterlijke interpretatie van Art. 7 (1) OESO-Model met 
respect voor de gewone betekenis van de daarin voorkomende begrippen, niet tot het besluit de 
CFC-regeling strijdig is met Art. 7 (1). Om tot het besluit te komen dat dergelijke regel strijdig is 
met deze bepaling, moet men de essentie en de gevolgen van de CFC-wetgeving in rekening 
brengen - i.e. belastingheffing door de woonstaat van de aandeelhouder over de niet-uitgekeerde 
winst van de CFC gevestigd in een andere Staat – en abstractie maken van het formele argument 
dat de aanslag niet gevestigd wordt ten name van de CFC maar ten name van diens 
aandeelhouder. Alzo wordt Art. 7 (1) ruimer geïnterpreteerd om doel en strekking van deze 
bepaling te respecteren, d.w.z. dat het inkomen van de CFC niet belast wordt in de woonstaat van 
de aandeelhouder wanneer de CFC aldaar geen vaste inrichting heeft zolang dat dit inkomen niet 
aan de aandeelhouder uitgekeerd wordt, en wordt internationale dubbele belasting van het CFC-
inkomen voorkomen. Het resultaat van dergelijke interpretatie is in overeenstemming met 
hetgeen redelijkerwijze besloten ligt in Art. 7 (1) in het bijzonder wanneer deze bepaling gelezen 
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wordt in zijn context. In dit geval kan men immers een sterk punt maken dat CFC-wetgeving 
strijdig is met verschillende beleidsprincipes die aan de grondslag liggen van verschillende 
andere bepalingen uit het OESO-Modelverdrag (t.w. de bepalingen die de afzonderlijke 
rechtspersoonlijkheid van een moeder- en een dochtervennootschap erkennen en de afzonderlijke 
fiscale woonplaats van de dochtervennootschap; het principe van uitstel van belastingheffing 
(“tax deferral”) en het verbod van extraterritoriale heffing). De Franse Conseil d’Etat heeft deze 
interpretatiemethode toegepast i.v.m. de vraag of de toenmalige Franse CFC-wetgeving strijdig 
was met het Frans-Zwitsers verdrag. Het is niet zeker dat Hoven in andere jurisdicties tot het 
zelfde besluit zullen komen. Immers, na de wijzigingen die in 2003 aan het OESO-Commentaar 
zijn aangebracht, is het best mogelijk dat Hoven sneller zullen aanvaarden dat het voorkomen van 
belastingontwijking begrepen is in de doelstellingen van een dubbelbelastingverdrag. Vermits 
men redelijkerwijze kan stellen dat de letterlijke interpretatie van Art. 7 (1) geen geweld doet aan 
de gewone betekenis van de daarin gehanteerde begrippen, is het niet ondenkbaar dat Hoven tot 
het besluit komen dat de CFC-wetgeving wel in overeenstemming is met deze gewone betekenis 
gezien in het licht van de doelstelling van het verdrag, te weten het voorkomen van internationale 
belastingontwijking. 
 
Wanneer de CFC-wetgeving het inkomen toegerekend aan de aandeelhouder aanmerkt als een 
fictief dividend, wordt de kwestie beheerst door ofwel Art. 10, ofwel Art. 21 OESO-Model 
naargelang de interpretatie die men geeft aan de in deze bepalingen voorkomende begrippen. In 
beide gevallen leidt dergelijke interpretatie tot het resultaat dat het verdrag de 
heffingsbevoegdheid van de woonstaat van de aandeelhouder niet beperkt. Wanneer het inkomen 
toegerekend onder de CFC-wetgeving een niet-gedefinieerd fictief inkomen is, is het 
verdedigbaar dat het verdrag de kwestie onaangeroerd laat of dat, wanneer men toch van oordeel 
is dat het verdrag relevant is, de kwestie beheerst wordt door Art. 21 OESO-Model. In dit geval 
wordt de heffingsbevoegdheid van de Staat die de CFC-wetgeving toepast, niet door het verdrag 
beperkt. Daaruit volgt dat een Staat die zijn heffingsbevoegdheid wil uitbreiden buiten zijn eigen 
jurisdictie geneigd kan zijn terug te grijpen naar de toerekening van fictief inkomen. Wanneer een 
tekstueel argument gebaseerd op de interpretatie van de verdragsbepalingen ter verdeling van de 
heffingsbevoegdheid of ter vermijding van dubbele belasting ontbreekt (zoals wanneer Art. 7 niet 
van toepassing is), is de belastingplichtige niet goed gewapend om de strijdigheid van de CFC-
regeling met de verdragen te bepleiten. Zijn argumentatie moet dan gebaseerd zijn op het feit dat 
de CFC-regeling doel en strekking van de Art. 10/21/23 OESO-Model en in sommige van de 
onderliggende essentiële principes aan het OESO-Modelverdrag miskent en/of dat de context van 
het verdrag vereist dat er geen beroep gedaan wordt op de internrechtelijke betekenis van niet-
gedefinieerde verdragsbegrippen (i.c. de internrechtelijke ficties op grond waarvan inkomen aan 
een belastingplichtige wordt toegerekend die deze niet heeft verwezenlijkt). Om succesvol te zijn, 
moet de belastingplichtige de nationale rechter bereid vinden rekening te willen houden met de 
gevolgen en de doelstelling van de CFC-wetgeving, abstractie te willen maken van formele 
argumenten en het verdrag te willen interpreteren los van de letterlijke betekenis van de 
begrippen in Art. 10 of 21 OESO-Model en rekening te houden met de globale doelstellingen van 
het verdrag en de daaraan onderliggende principes. Zoniet zal de belastingplichtige niet kunnen 
hard maken dat de CFC-regeling in essentie inkomen belast dat onder het verdrag enkel 
belastbaar is in de woonplaats van de CFC zolang dat inkomen niet werkelijk aan de 
aandeelhouder is uitgekeerd. Het resultaat van dergelijke betwisting zal mogelijkerwijze 
beïnvloed worden door een hele reeks factoren zoals de vraag of de nationale rechter bereid is 
een (evolutieve) interpretatie te geven aan de niet-gedefinieerde verdragsbegrippen aan de hand 
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van het intern recht; welk gewicht de rechter geeft aan de verschillende mogelijkerwijze 
conflicterende doelstellingen van een dubbelbelastingverdrag (verdeling van 
heffingsbevoegdheid en vermijding van juridische dubbele belasting v. vermijding van 
belastingontwijking) etc.. 
 
In het licht van deze besluiten is het best denkbaar dat een Staat die de “transparency”-
benadering toepast onder de “entity”-methode geneigd is zijn regeling aan te passen en over te 
stappen naar een CFC-regeling die gesteund is op de fictie van uitgekeerd dividend. Deze Staat 
moet dan nieuwe toerekenings- en temporele ficties in zijn intern recht invoeren. Een Staat die, 
nadat een Hof geoordeeld heeft dat zijn CFC-wetgeving strijdig is met Art. 7 (1) OESO-Model, 
dergelijke wijzigingen in zijn intern recht aanbrengt om de onaangename gevolgen van deze 
uitspraak te omzeilen terwijl het gebonden is onder verdragen die het OESO-Modelverdrag 
volgen, misbruikt zijn rechten onder Art. 3 (2) OESO-Model en leeft niet te goeder trouw zijn 
verdragsverplichtingen na. Dergelijke vorm van intentioneel rechtsmisbruik vormt een inbreuk op 
de Art. 26 en 27 van het Verdrag van Wenen. Het kan niet aanvaard worden dat een Staat in dgl. 
geval zijn nieuwe internrechtelijke ficties kan afdwingen onder zijn bestaand verdragennetwerk. 
Wanneer deze Staat zijn nieuwe CFC-regel wil afdwingen, moet het zijn verdragen 
heronderhandelen. 
 
Tengevolge van deze onzekerheden moeten Staten met een CFC-wetgeving (of Staten die 
overwegen er één in te voeren) aangeraden worden om de afdwingbaarheid van dergelijke 
wetgeving in hun dubbelbelastingverdragen te vrijwaren wanneer zij deze willen toepassen op 
CFC’s gevestigd in verdragsstaten en dit niettegenstaande het omgekeerde standpunt vertolkt in 
het OESO-Commentaar en de aanmoedigingen vanuit OECD Harmful Tax Competition Report 
om dergelijke wetgeving in te voeren. Een alternatief is dat landen hun CFC-wetgeving niet 
toepassen wanneer de CFC gevestigd is in een verdragsstaat. 
 
29. De fictie-techniek die onder Art. 344 § 2 WIB wordt gebruikt is vergelijkbaar met 
“transactional”-methode toegepast onder CFC-wetgeving. De fictie laat enkel de toerekening van 
specifiek besmet inkomen toe (t.t.z. het inkomen voortgebracht door de overgedragen activa alsof 
de overdracht niet had plaatsgehad). Omwille van de vergelijkbaarheid van de onderliggende 
doelstellingen (in het bijzonder het vermijden van “tax deferral”) en van de gevolgen van beide 
regelgevingen is het antwoord op de vraag of Art. 344 § 2 WIB in overeenstemming is met de 
Belgische verdragen in grote mate gelijk aan het antwoord dat hiervoor werd gegeven omtrent de 
verhouding tussen CFC-wetgeving en dubbelbelastingverdragen. In het proefschrift wordt 
evenwel het standpunt ingenomen dat omwille van de scherpe opmerking die België 
geformuleerd heeft bij het OESO-Commentaar 2003 krachtens hetwelk CFC-wetgeving strijdig is 
met het OESO-Modelverdrag, België, bij toepassing van de beginselen van behoorlijk bestuur, 
Art. 344 §2 WIB nooit mag toepassen in verdragssituaties. Het is onzeker of er op technich vlak 
een conflict is tussen Art. 344 § 2 WIB en Art. 9 OESO-Model omwille van het feit dat beide 
bepalingen verschillende heffingstechnieken toepassen en verschillende effecten hebben. Het 
antwoord op de vraag zal afhankelijk zijn van de specifieke feiten van het geval. Wanneer een 
Belgisch inwoner activa overdraagt aan een basisvennootschap gevestigd in een verdragsstaat 
moet een Belgische rechter oordelen dat Art. 7 OESO-Model de kwestie beheerst. Of de rechter 
zal oordelen dat Art. 344 § 2 WIB strijdig is met Art. 7 (1) OESO-Model zal afhangen van de 
vraag of hij bereid is rekening te houden met doelstellingen van Art. 344 § 2 WIB en een ruime 
interpretatie wil geven aan de bepalingen van Art. 7 (1) van het verdrag, daarbij abstractie 
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makend van het formele feit dat de aanslag gevestigd wordt ten name van de Belgische inwoner, 
weliswaar op niet-uitgekeerde winsten gerealiseerd door een inwoner gevestigd in een 
verdragsstaat. Van een rechter die een ruime interpretatie van Art. 7 (1) voorstaat mag verwacht 
worden dat hij een soortgelijke interpretatie zal geven aan Art. 10 (5), hetgeen van belang is als 
de niet-inwoner inkomen uit Belgische bron heeft verworven. Dergelijke ruime interpretatie van 
Art. 7 (1) en Art. 10 (5) OESO-Model is volledig in overeenstemming met de bedoelingen van de 
Belgische Minister van Financiën als weergegeven in de opmerking op het OESO Commentaar 
2003 en is dus een interpretatie ter goeder trouw. 
 
30. Het artikel ter vermijding van dubbele belasting zoals het voorkomt in verschillende 
Belgische verdragen bevat een non-discriminatiebepaling volgens dewelke buitenlandse 
dividenden van de Belgische deelnemingsvrijstelling genieten in dezelfde mate als dividenden 
uitgekeerd door Belgische dochterondernemingen. In het begin van de jaren ’90 was deze 
bepaling bij machte verschillende discriminerende anti-ontwijkingsregels m.b.t. de 
deelnemingsvrijstelling buiten spel te zetten. Als gevolg hiervan heeft België sommige verdragen 
heronderhandeld. De nieuwe verdragen bevatten niet langer een non-discriminatieclausule voor 
intragroepsdividenden. België heeft ook de meeste van zijn nationale anti-ontwijkingsbepalingen 
op het vlak van de deelnemingsvrijstelling aangepast zodanig dat ze van toepassing zijn zonder 
discriminatie volgens de oorsprong van de dividenden. In het proefschrift wordt het standpunt 
ingenomen dat een interpretatie van de Belgische verdragen die nog steeds dergelijke non-
discriminatiebepaling bevatten om de gewijzigde interne anti-ontwijkingsbepalingen m.b.t. de 
deelnemingsvrijstelling buiten spel te zetten, geen interpretatie te goeder trouw is van het 
verdrag. Dergelijke interpretatie vergelijkt vennootschappen die zich, met uitzondering van hun 
woonplaats, niet in een identieke feitelijke en juridische situatie bevinden vermits er geen 
aandacht wordt besteed aan het bijzonder belastingsregime waaraan de vennootschap 
daadwerkelijk onderworpen is in zijn woonstaat. 
 
2.4. Toepassing van verdragsrechtelijke anti-ontwijkingsbepalingen. 
 
31. Omwille van de beperkingen die inherent zijn aan de interpretatie van 
dubbelbelastingverdragen met het oog op het vormen van misbruik en de beperkingen opgelegd 
aan de toepassing van nationale anti-ontwijkingsmaatregelen in verdragssituaties, moeten Staten 
zoveel als mogelijk specifieke anti-ontwijkingsregels in hun verdragen zelf inschrijven. Anti-
ontwijkingsbepalingen in dubbelbelastingverdragen geven meer rechtszekerheid aan de 
belastingplichtige dan de vaak ruim geformuleerde nationale anti-ontwijkingsmaatregelen 
waarvan de interactie met de verdragen vaak onzeker is. Het inschrijven van anti-
ontwijkingsbepalingen in de verdragen zelf geeft ook een betere garantie tot uniforme toepassing 
van de verdragen in de twee Staten. De meest relevante verdragsbepalingen ter vermijding van 
misbruik van verdragen voor deze studie zijn : “de uiteindelijk gerechtigde”-vereiste; “subject to 
tax”-clausules en specifieke “limitation on benefits”-bepalingen. 
 
32. Sedert 1977 (datum waarop het begrip werd ingevoerd in het OESO-Modelverdrag) schrijft 
België op een consistente wijze de “uiteindelijk gerechtigde”-vereiste in zijn verdragen in. De 
betekenis van het begrip is echter verre van duidelijk. 
 
In dit proefschrift wordt de stelling verdedigd dat, hoewel het begrip “uiteindelijk gerechtigde” 
(“beneficial owner”)niet gedefinieerd wordt in de Belgische verdragen, het niet gepast is het uit te 
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leggen aan de hand van het Belgisch intern recht en dat dit een geval betreft waar de context van 
het verdrag vereist om geen beroep te doen op de internrechtelijke betekenis van het begrip (Art. 
3 (2) in fine OESO-Model). Uitzondering gemaakt voor de bepalingen die de Europese 
Spaarrichtlijn en de Interest & Royaltyrichtlijn omzetten, heeft het begrip overigens geen 
betekenis in het Belgisch fiscaal recht zodat een interpretatie volgens het Belgisch fiscaal recht 
niet tot enig resultaat leidt. Een interpretatie in overeenstemming met de betekenis van 
“juridische eigendom” uit het Belgisch Burgerlijk Wetboek en volgens dewelke de uiteindelijke 
gerechtigde van het inkomen de persoon is die de juridische eigenaar is van de 
inkomstengenererende activa, wordt in dit proefschrift verworpen. Onder dergelijke interpretatie 
zouden fiduciaire eigenaars en naamleners die eigenaar zijn van de activa en het inkomen uit deze 
activa in hun eigen naam maar voor rekening van en in het uitsluitende voordeel van hun 
opdrachtgever innen als uiteindelijk gerechtigde tot het inkomen aan te merken zijn. Dergelijke 
interpretatie moedigt verdragsmisbruik aan en miskent doel en strekking van het begrip in de 
context van de Art. 10 tot 12 OESO-Model. Zelfs als het begrip een betekenis heeft onder het 
intern recht van een verdragstaat, zijn er verschillende redenen waarom deze betekenis niet 
gebruikt moet worden voor toepassing van het verdrag. De geschiedenis van de invoering van het 
begrip in het OESO-Modelverdrag maakt duidelijk dat het begrip werd ingevoerd ter vermijding 
van treaty shopping. Wanneer een verdrag zelf een bepaling bevat die bedoeld is om zijn 
oneigenlijk gebruik te voorkomen, moet dergelijk misbruik zoveel als mogelijk bestreden worden 
door middel van een gemeenschappelijke uitleg van dit verdragsbegrip als bedoeld door de twee 
Staten. Wanneer een niet-gedefinieerd verdragsbegrip een betekenis heeft onder het intern recht 
van de Staat die het verdrag toepast maar dit begrip een andere betekenis heeft gekregen in het 
OESO-Commentaar dat bestond wanneer het kwestieuze dubbelbelastingverdrag werd 
ondertekend, moet het verdragsbegrip niet uitgelegd worden aan de hand van zijn 
internrechtelijke betekenis maar moet het zijn “bijzondere betekenis” krijgen die voorkomt in het 
OESO-Commentaar vermits dit de betekenis is die beide Staten hebben bedoeld. 
 
De gevolgen van het Gemeenschapsrecht kunnen in dit verband echter niet buiten beschouwing 
blijven. De definities van “uiteindelijk gerechtigde” uit de Spaarrichtlijn en de Interest- & 
Royaltyrichtlijn maken deel uit van het Belgisch belastingrecht. Wanneer een Belgische rechter 
van mening is dat hij in het OESO-Commentaar geen duidelijke richtlijnen aantreft om het begrip 
“uiteindelijk gerechtigde” in een Belgisch dubbelbelastingverdrag te interpreteren, kan hij 
terugvallen op de Gemeenschapsrechtelijke definitie van dat begrip op voorwaarde dat het een 
verdrag betreft met een EG-Lidstaat omdat men alleen in dit geval redelijkerwijze kan 
argumenteren dat beide Staten de gemeenschappelijke intentie hebben het begrip “uiteindelijk 
gerechtigde” uit het verdrag te interpreteren aan de hand van de definitie uit de Richtlijnen. Het is 
best mogelijk dat de Gemeenschapsrechtelijke definitie ertoe leidt dat een rechter een strikt 
juridische interpretatie geeft aan het begrip die enger is dan de betekenis die het begrip 
mogelijkerwijze heeft in de zin van het OESO-Commentaar. 
 
33. Onder voorbehoud van de uitzondering die voortvloeit uit de toepassing van de EG-
Richtlijnen moet een Belgische rechter de bijzondere betekenis van het begrip “uiteindelijk 
gerechtigde” als voortvloeiende uit het OESO-Commentaar in aanmerking nemen. Uit de 
verschillende interpretaties die auteurs aan dit begrip geven en de verschillende administratieve 
praktijken wereldwijd volgt dat het OESO-Commentaar dubbelzinnig is. Het kan gelezen worden 
als dat het begrip een strikt juridische interpretatie moet krijgen. Het kan echter evenzeer gelezen 
worden als dat het begrip een ruime economische betekenis heeft. Recente, maar schaarse, 
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rechtspraak in Nederland, Frankrijk, Zwitserland en het Verenigd Koninkrijk toont aan dat Hoven 
tot conflicterende interpretaties zijn gekomen. Een recent antwoord van de Belgische Minister 
van Financiën op een Parlementaire Vraag wekt de indruk dat de Belgische 
belastingadministratie zal nagaan of de tussengeplaatste holdingvennootschap de juridische 
eigenaar is van de aandelen en lijkt dus impliciet een ruime economische interpretatie van het 
begrip “uiteindelijk gerechtigde” te verwerpen. De Minister van Financiën lijkt zelfs gewonnen 
voor de meest strikte lezing van het OESO-Commentaar, t.t.z. deze waarbij alleen lasthebbers en 
naamleners van het begrip “uiteindelijk gerechtigde” zijn uitgesloten. 
 
Dit proefschrift staat een ruimere interpretatie van het begrip “uiteindelijk gerechtigde” voor die 
ook een conduitvennootschap uitsluit wanneer deze zo weinig controlebevoegdheden over het 
inkomen heeft dat ze in werkelijkheid slechts een fiduciaries is of een beheerder van een 
vermogen voor rekening van haar schuldeiser of aandeelhouder. De vraag is wie is de 
“uiteindelijk gerechtigde” van het inkomen, niet wie is de “uiteindelijke genieter” of “de 
economische eigenaar” van het inkomen dat doorheen een schakel van met elkaar verbonden 
overeenkomsten vloeit. Vermits het OESO-Commentaar gebruik maakt van juridische begrippen 
(zoals gerechtigde; beheerder; fiduciair eigenaar; naamlener) maar deze begrippen niet definieert, 
moet een Belgische rechter in rechte nagaan of een conduitvennootschap aan deze kwalificaties 
beantwoordt. Onder Belgisch fiscaal recht primeert de juridische werkelijkheid boven de 
juridische vorm en boven de economische werkelijkheid. Een analyse van de economische 
gevolgen van een verrichting is daarom niet relevant om de juiste fiscale behandeling ervan te 
bepalen. Enkel een juiste juridische analyse van de contractuele verhoudingen tussen partijen is 
terzake dienstig. Het is mogelijk dat een Belgische rechter verplicht is om een ruime 
economische betekenis te geven aan een bepaling die in een dubbelbelastingverdrag wordt 
gebruikt, maar dit kan enkel gebeuren op voorwaarde dat de twee verdragssluitende Staten de 
gemeenschappelijke bedoeling hadden om dergelijke economische interpretatie te weerhouden. 
Dit moet onbetwistbaar voortvloeien uit de bewoordingen van het verdrag gelezen in hun context 
en in licht van voorwerp en doel van het verdrag zelf. Geen enkele van de authentieke 
interpretatie-instrumenten bedoeld in Art. 31 van het Verdrag van Wenen verplicht dergelijke 
economische interpretatie van het begrip “uiteindelijk gerechtigde” in een Belgisch 
dubbelbelastingverdrag. Het OESO-Commentaar – dat een aanvullend interpretatiemiddel is dat 
gebruikt kan worden binnen de grenzen van Art. 32 van het Verdrag van Wenen of een 
interpretatie-instrument is waarop op een vrijwillige basis beroep kan worden gedaan - vereist 
dergelijke interpretatie evenmin. Het  OESO-Commentaar is niet bindend voor een Belgische 
rechter. De vage verklaring in het OESO Commentaar 2003 dat het niet de bedoeling is van de 
OESO dat het begrip op een enge juridische wijze geïnterpreteerd moet worden, zou weinig 
indruk mogen maken op een Belgische rechter vermits het niet de intenties van de OESO zijn die 
doorslaggevend zijn, maar wel deze van de twee verdragsluitende Staten wanneer deze het 
verdrag hebben ondertekend. Het is de duidelijke bedoeling van de Belgische Minister van 
Financiën om het begrip niet op een ruime economische wijze uit te leggen. 
 
Om uit te maken of een conduitvennootschap de “uiteindelijk gerechtigde” van het inkomen is, 
moet een Belgische rechter nagaan of deze vennootschap vanuit juridisch oogpunt het inkomen in 
eigen naam en voor eigen rekening int, dan wel voor rekening van diens aandeelhouder of 
schuldeiser. Betreft het een inkomen van Belgische bron, dan is de eerste vraag die beantwoord 
moet worden of dit inkomen aan de verkrijger ervan wordt toegerekend voor heffingsdoeleinden 
in zijn woonplaatsstaat. Tussengeplaatste personen die het inkomen voor rekening van een derde 
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ontvangen, zijn niet de gerechtigden tot dit inkomen als dat inkomen aan hen niet wordt 
toegerekend voor doeleinden van belastingheffing in hun woonplaatsstaat. 
 
Ten tweede moet de rechter nagaan of de conduit “fructus” (het inkomen) en “usus” van het 
inkomen en van de activa of de vordering op het inkomen heeft alsook de mogelijkheid heeft tot 
“abusus” van het inkomen en de activa of de vordering op het inkomen. Voorts moet hij nagaan 
of de conduit risico’s bij de verrichting draagt. Hoe meer van deze kenmerken ontbreken, hoe 
meer de conduit geacht kan worden een naamlener of een fiduciair eigenaar te zijn die handelt 
voor rekening van zijn schuldeiser/aandeelhouder. Vanuit een Belgisch perspectief betreft dit in 
essentie een onderzoek naar de vraag of er sprake is van veinzing door tussenplaatsing van 
personen. 
 
34. België schrijft relatief weinig “subject to tax”-bepalingen in in haar 
dubbelbelastingverdragen. Haar beleid is terzake ook weinig coherent. Het valt moeilijk te 
begrijpen waarom België een voorbehoud formuleert bij Art. 21 OESO-Model om haar 
heffingsbevoegdheid te behouden over “Andere Inkomsten” wanneer de woonstaat dit inkomen 
niet belast, terwijl ze dit niet doet voor bijv. private pensioenen onder Art. 18 OESO-Model. Op 
het ogenblik dat België het voorbehoud bij Art. 21 OESO-Model formuleerde, was zij veel meer 
bezorgd om haar heffingsbevoegdheid over private pensioen te behouden dan over “Andere 
Inkomsten” en had zij een paar jaar eerder zelfs een “exit tax”-bepaling in haar intern recht 
ingevoerd met de specifieke bedoeling Art. 18 OESO-Model te overrulen wanneer de woonstaat 
het pensioen niet belast. Zelfs vandaag nog – nadat verschillende Belgische Hoven geoordeeld 
hebben dat de exit tax een onaanvaardbare vorm van treaty override is – sluit België verdragen 
die niet voorzien in een “subject to tax”-vereiste in Art. 18. Daarenboven is het beleid van België 
onder Art. 21 OESO-Model niet in lijn met haar politiek onder Art. 23 (a) OESO-Model. Onder 
laatstgenoemde bepaling aanvaardt België normaliter om het buitenlands inkomen van Belgische 
belasting vrij te stellen ongeacht of de bronstaat het inkomen daadwerkelijk heeft belast. Recent 
sluit België verdragen af met Staten die bekend staan als belastingparadijzen of voor het 
toekennen van voordelige belastingregimes aan bepaalde types vennootschappen of inkomsten. In 
deze verdragen worden min of meer systematisch “subject to tax”-bepalingen opgenomen. 
 
35. Slechts 9 van de circa 80 Belgische verdragen voorzien in specifieke “limitation on benefits”-
bepalingen. Hoewel deze verdragen verschillende benaderingen volgen, volgen ze nauw de 
aanbevelingen gemaakt door de OESO. Dergelijke “limitation on benefits”-bepalingen moeten 
echter zorgvuldig geschreven worden om overkill-effecten te vermijden. Hoewel de clausule in 
het Belgisch-Zwitsers dubbelbelastingsverdrag zeer omvattend is, schenkt ze geen voldoening 
omdat er niet voorzien wordt in een “bona fide safe harbor”-bepaling. De clausule in het huidige 
Belgisch-Amerikaans dubbelbelastingsverdrag is niet optimaal in de zin dat Amerikaanse 
vennootschappen die inkomen uit Belgische bron verkrijgen van verdragsbescherming worden 
uitgesloten wanneer deze vennootschappen gecontroleerd worden door inwoners van derde 
landen, zelfs wanneer deze inwoners zelf voor de verdragsvoordelen in België in aanmerking 
zouden gekomen zijn wanneer ze het inkomen rechtstreeks hadden geïnd. Dit probleem zal 
worden opgelost in het nieuwe Belgisch-Amerikaans verdrag door de invoering van een zgn. 
“derivative benefit”-bepaling. 
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3.1. Rechtspraak van het Hof van Justitie terzake van misbruik van Gemeenschapsrecht 
buiten het domein van de inkomstenbelasting. 
 
36. Volgens vaste rechtspraak van het Hof van Justitie kan er geen beroep op het 
Gemeenschapsrecht worden gedaan ingeval van misbruik of fraude. Misbruik van 
Gemeenschapsrecht veronderstelt de aanwezigheid van een subjectief en een objectief element 
(Emsland Stärke 2000 en Halifax 2006). Een marktdeelnemer misbruikt het Gemeenschapsrecht 
wanneer uit een combinatie van objectieve omstandigheden blijkt dat (i) hij de bedoeling heeft 
een voordeel te behalen voorzien door het Gemeenschapsrecht door het opzetten van een 
artificiële constructie die weliswaar formeel voldoet aan de voorwaarden van het 
Gemeenschapsrecht (subjectief element) maar dat (ii) niettegenstaande de formele naleving van 
deze voorwaarden, doel en strekking van de relevante bepaling van Gemeenschapsrecht miskend 
zouden worden wanneer dit voordeel in deze omstandigheden zou worden toegekend (objectief 
element). Deze definitie van misbruik van Gemeenschapsrecht is zo allesomvattend dat zij kan 
toegepast worden op de twee types van misbruik die aan bod zijn gekomen in de rechtspraak van 
het Hof van Justitie, i.e. (i) wanneer een marktdeelnemer beroep doet op de verdragsvrijheden om 
de onaantrekkelijke wetgeving van het thuisland te omzeilen en/of voordeel te halen uit de meer 
aantrekkelijke wetgeving van een andere lidstaat of (ii) wanneer een marktdeelnemer voordeel 
wil halen uit bepalingen van (vaak secundair) Gemeenschapsrecht, los van de omzeiling van 
enige bepaling van nationaal recht, maar op een manier die doel en strekking van deze bepalingen 
miskent. 
 
37. Wanneer verdragsvrijheden worden uitgeoefend om bepalingen van intern recht te omzeilen, 
is er sprake van misbruik van het EG-Verdrag wanneer een marktdeelnemer zich op het verdrag 
beroept zonder één van de onderliggende doelstellingen van het EG-verdrag na te streven, maar 
enkel met de bedoeling om de bepalingen van zijn nationaal recht te omzeilen. Een geheel van 
objectieve omstandigheden moet aantonen dat de marktdeelnemer een structuur heeft opgezet die 
dermate artificieel is dat hij geen enkele andere doelstelling kan gehad hebben dan het omzeilen 
van de nationale wetgeving. De rechtspraak van het Hof van Justitie is duidelijk in deze zin 
gevestigd m.b.t. alle verdragsvrijheden (met inbegrip van de niet-economische vrijheid ex Art. 18 
EG-Verdrag). Om het kunstmatige karakter van een verrichting te bepalen kijkt het Hof van 
Justitie naar de werkelijke inhoud van deze verrichting en de manier waarop zij in werkelijkheid 
uitgevoerd is geworden. Op deze basis heeft het Hof geoordeeld dat circulaire-verrichtingen en 
U-bochten waarbij goederenstromen, activiteiten of dienstverrichtingen uiteindelijk geheel of 
voornamelijk gericht zijn op de vroegere vestigingstaat (of de vroegere oorsprongstaat van de 
goederen) een misbruik inhielden van de relevante verdragsvrijheden wanneer deze verrichtingen 
geen enkel ander doel nastreefden dan het vermijden van een regel van nationaal recht van deze 
lidstaat. 
 
38. Aan de andere kant heeft het Hof van Justitie in een reeks arresten erkend dat, bij gebrek aan 
harmonisatie van de wetgeving binnen de Gemeenschap, er in een interne markt vrije 
concurrentie moet kunnen spelen tussen de rechtsstelsels van de verschillende lidstaten. Het Hof 
laat derhalve toe dat onderdanen van een lidstaat hun verdragsvrijheden uitoefenen om voordeel 
te halen uit meer aantrekkelijke rechtsstelsels van andere lidstaten (“jurisdiction shopping”). Een 
verrichting die de verschillen in de wetgeving van de verschillende lidstaten uitbuit en daarbij de 
minder voordelige wetgeving van een bepaalde lidstaat omzeilt, streeft nog altijd een objectief na 
dat door het EG-Verdrag als legitiem wordt erkend. Wanneer deze verrichting voor het overige 
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de doelstellingen nastreeft die door de relevante verdragsvrijheid worden beoogd, kan er geen 
sprake zijn van een artificiële verrichting. In dgl. geval is er meer dan alleen een formele naleving 
van de voorwaarden voorzien in het EG-Verdrag. Bijgevolg kan er geen sprake zijn van misbruik 
van Gemeenschapsrecht. Daaruit volgt dat wanneer verdragsvrijheden worden uitgeoefend op 
zo’n manier dat de doelstellingen van het EG-Verdrag worden nagestreefd en tegelijkertijd een 
niet-voordelige bepaling van nationaal recht ontweken wordt, de omzeiling van dit nationaal 
recht een onvermijdelijk gevolg is van een legitiem beroep op het Gemeenschapsrecht hetwelk de 
lidstaten moeten aanvaarden. In dit geval kunnen de subjectieve redenen waarom een 
marktdeelnemer de rechten welke hem door het EG-Verdrag worden toegekend, uitoefent zijn 
verdragsbescherming niet in vraag stellen. Lidstaten bevinden zich in een niet-comfortabele 
positie om de marktdeelnemer in dit geval misbruik van Gemeenschapsrecht te verwijten vermits 
zij, door zich vast te klampen aan hun soevereiniteit, zelf de oorzaak zijn van het gebrek aan 
harmonisatie van de wetgeving binnen de Gemeenschap. 
 
39. Uiteindelijk heeft het Hof van Justitie slechts zelden misbruik van de verdragsvrijheden 
weerhouden wanneer een marktdeelnemer zijn vrijheid uitoefent om een bepaling van nationaal 
recht te ontwijken. Het is opvallend dat de twee meest recente beslissingen waarin het Hof tot het 
besluit is gekomen dat er sprake was van misbruik (Emsland Stärke 2000 en Halifax 2006) 
betrekking hebben op misbruik van secundair Gemeenschapsrecht en zelfs op misbruik van de 
eigen middelen van de Gemeenschap. Verrassend is dit niet. Wanneer verdragsvrijheden 
beweerdelijk misbruikt worden om bepalingen van nationaal recht van een lidstaat te omzeilen, 
staat de bescherming van de nationale belangen van de lidstaten ter discussie. Dergelijke zaken 
situeren zich in het spanningsveld tussen de bescherming van de belangen van de Gemeenschap 
en de bescherming van de nationale belangen. Ze impliceren een spanning tussen 
Gemeenschapsrecht en nationaal recht. Het Gemeenschapsrecht heeft voorrang op het nationaal 
recht en het Hof van Justitie is voorzichtig en wil vermijden dat de toepassing van nationale 
regels de inhoud en de doelstellingen van de fundamentele regels van Gemeenschapsrecht (i.e. de 
verdragsvrijheden) en de fundamentele principes van Gemeenschapsrecht (bijv. proportionaliteit) 
in het gedrang zouden brengen en afbreuk zouden doen aan de volle werking en eenvormige 
toepassing van het Gemeenschapsrecht in de lidstaten. Daarnaast geeft het Hof een ruime 
interpretatie aan de verdragsvrijheden en een strikte interpretatie aan de uitzonderingen daarop 
(zoals misbruik van deze vrijheden) zodat de fundamentele doelstelling van de verdragsvrijheden 
bereikt wordt, t.t.z. de realisatie van een interne markt zonder nationale grenzen (artikel 14, 2 
EG-Verdrag). Het Hof focust dus in de eerste plaats op de doeltreffendheid van de interne markt 
en niet op de bescherming van nationale markten of nationale belangen. Bij gevallen van 
beweerdelijk misbruik van secundair Gemeenschapsrecht dat de wetgevingen binnen de 
Gemeenschap volledig geharmoniseerd heeft, moet het Hof enkel oog hebben voor de 
objectieven die de regels van secundair Gemeenschapsrecht nastreven. Het weerhouden van 
misbruik op dit gebied vereist geen afweging van nationale belangen en Gemeenschapsbelangen.  
 
3.2. De rechtspraak van het Hof van Justitie terzake van misbruik van Gemeenschapsrecht 
op het gebied van inkomstenbelasting. 
 
40. De conclusies die getrokken werden uit het onderzoek van de rechtspraak van het Hof van 
Justitie terzake van misbruik van Gemeenschapsrecht buiten het gebied van de 
inkomstenbelasting worden volledig bevestigd door het onderzoek van de weliswaar nog schaarse 
en recente rechtspraak van het Hof op het gebied van inkomstenbelasting. 
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41. Ongeveer gelijktijdig met de ontwikkeling van het leerstuk van “misbruik van 
Gemeenschapsrecht” buiten het domein van de inkomstenbelasting, heeft het Hof van Justitie het 
concept van illegitieme belastingontwijking ontwikkeld dat onderscheiden moet worden van 
toegelaten fiscale planning. Volgens de bewoordingen van het Hof (voor het eerst in de ICI-zaak 
in 1998 en op een consistente manier herhaald een laatste keer in Cadbury Schweppes in 2006) 
betekent illegitieme belastingontwijking “een volstrekt kunstmatige constructie die is opgezet om 
de belastingwetgeving van een lidstaat te omzeilen”. In Cadbury Schweppes heeft het Hof 
verduidelijkt dat om uit te maken of er sprake is van een volledig kunstmatige fiscale verrichting 
die misbruik maakt van het Gemeenschapsrecht (i.c. de verdragsvrijheden), men het dubbel 
criterium moet toepassen dat het Hof eerder had ontwikkeld in zijn Emsland Stärke en Halifax-
arresten. Bijgevolg vallen de begrippen “illegitieme belastingontwijking” en “misbruik van 
Gemeenschapsrecht” samen. Wanneer op het Gemeenschapsrecht een beroep wordt gedaan met 
het oog op fiscale optimalisatie is er sprake van misbruik van Gemeenschapsrecht en bijgevolg 
illegitieme belastingontwijking wanneer uit een geheel van objectieve omstandigheden blijkt dat 
(i) een marktdeelnemer een volledig kunstmatige constructie heeft opgezet die formeel voldoet 
aan de voorwaarden bepaald door het Gemeenschapsrecht met de bedoeling een 
belastingvoordeel te claimen (subjectief element), maar die (ii) ondanks het formeel naleven van 
deze voorwaarden, doel en strekking van de relevante bepaling van Gemeenschapsrecht miskent 
(objectief element). Deze definitie kan toegepast worden wanneer verdragsvrijheden worden 
uitgeoefend om aanspraak te maken op een meer voordelige belastingregeling van een andere 
lidstaat en de belastingregels van de thuisstaat omzeild worden maar ook wanneer aanspraak 
wordt gemaakt op belastingvoordelen uit Europese Richtlijnen en de belastingplichtige daarbij 
doel en strekking van deze Richtlijnen miskent. Net zoals het geval is op andere domeinen moet 
ook terzake van inkomstenbelasting een geheel van objectieve omstandigheden geval per geval 
aantonen dat de verrichting dermate artificieel is dat ze de doelstellingen nagestreefd door de 
regel van Gemeenschapsrecht waarop de belastingplichtige zich beroept, niet bereikt en dat de 
verrichting geen enkel ander doel kan hebben dan het vermijden van inkomstenbelasting. Het Hof 
heeft beslist dat er sprake kan zijn van een volledig kunstmatige constructie ter vermijding van 
inkomstenbelasting zowel wanneer beroep gedaan wordt op het primair Gemeenschapsrecht 
(Cadburry Schweppes en de Lasteyrie du Saillant) als op het secundair Gemeenschapsrecht 
(Denkavit et alia) en daarbij geen enkel objectief van Gemeenschapsrecht wordt nagestreefd. 
 
42. Het Hof van Justitie erkent dat bij gebrek aan harmonisatie van de fiscale wetgevingen binnen 
de Gemeenschap er concurrentie kan bestaan tussen de fiscale stelsels van de verschillende 
lidstaten. Aldus is er geen sprake van schending van het EG-Verdrag wanneer in een interne 
markt een verdragsvrijheid wordt uitgeoefend met het oog op “tax jurisdiction shopping” en 
fiscale arbitrage. Het is dus volkomen legitiem dat belastingplichtigen de fiscale voordelen die 
geboden worden door de wetgeving van andere lidstaten in aanmerking nemen en hun rechten 
onder het EG-verdrag uitoefenen om aanspraak te maken op deze voordelen zelfs wanneer dit in 
het nadeel uitvalt van hun thuisstaat. Wanneer een verrichting, ondanks het feit dat deze gesteld 
wordt met het oog op het realiseren van (belangrijke) belastingbesparingen, doel en strekking van 
de relevante regel van primair of secundair Gemeenschapsrecht nastreeft, is er bijgevolg geen 
sprake van een volledig kunstmatige constructie tot belastingvermijding noch van misbruik van 
Gemeenschapsrecht of illegitieme belastingontwijking. Wanneer bijv. een marktdeelnemer 
gebruik maakt van zijn verdragsvrijheden op zo’n manier dat hij de objectieven beoogd door de 
relevante vrijheid nastreeft en tegelijkertijd een fiscaal voordeel realiseert, is de omzeiling van 
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zijn nationale fiscale wetgeving een onvermijdelijk gevolg van een legitiem gebruik van het 
Gemeenschapsrecht. Vanuit het perspectief van Gemeenschapsrecht is de grens tussen toegelaten 
belastingplanning en illegitieme belastingontwijking gelegen in het al dan niet nastreven van de 
onderliggende (economische) objectieven van de regel van Gemeenschapsrecht waarop de 
belastingplichtige zich beroept. 
 
43. Het is nu nog niet mogelijk om de inhoud van het begrip “illegitieme belastingontwijking” als 
ontwikkeld door het Hof van Justitie volledig in te schatten. Men zou kunnen stellen dat het Hof 
van Justitie in zijn arresten Cadbury Schweppes en de Lasteyrie du Saillant het begrip 
“illegitieme belastingontwijking” alleen weerhoudt voor frauduleuze of geveinsde verrichtingen. 
Deze arresten zouden zelfs zo gelezen kunnen worden dat er enkel sprake is van misbruik 
wanneer de verrichting niet voldoet aan de essentiële voorwaarden voor de toepassing van de 
verdragsvrijheid. In dit proefschrift wordt evenwel de stelling verdedigd dat het mogelijk is dat 
een verrichting, niettegenstaande het feit dat zij voldoet aan alle essentiële 
toepassingsvoorwaarden van de relevante vrijheid, toch de onderliggende economische 
doelstellingen van deze vrijheid niet nastreeft en bijgevolg een vorm van “illegitieme 
belastingontwijking” inhoudt. Reële commerciële of financiële verrichtingen die niet voldoen aan 
“arm’s length”-principe zijn daar een voorbeeld van. In ieder geval is het duidelijk dat 
“illegitieme belastingontwijking” geen ruim begrip is en dat er slechts uitzonderlijk sprake van 
zal zijn wanneer er een werkelijke economische activiteit ontwikkeld wordt. Bijgevolg zal het 
begrip de legitieme handel en economische activiteit niet beïnvloeden. 
 
44. Uit de rechtspraak van het Hof van Justitie en in het bijzonder het Cadbury Schweppes-arrest 
blijkt dat de lidstaten dikwijls een invulling geven aan het begrip “illegitieme 
belastingontwijking” die sterk afwijkt van deze die het Hof van Justitie eraan heeft gegeven. 
Geconfronteerd met internationale belastingontwijking, reageren de belastingadministraties in de 
lidstaten vanuit de bescherming van hun nationale belangen en de bewaring van de integriteit van 
hun nationaal belastingstelsel. Het Hof van Justitie daarentegen concentreert zich op de 
verwezenlijking en de doeltreffendheid van de interne markt. Net zoals in zaken van beweerdelijk 
misbruik van Gemeenschapsrecht waarbij nationale niet-fiscale wetgeving wordt omzeild, moet 
het Hof ook daar waar verdragsvrijheden uitgeoefend worden met het oog op belastingvermijding 
een evenwicht vinden tussen, enerzijds, de nationale belangen (de bescherming van het nationaal 
inkomen; het streven naar gelijkheid tussen belastingplichtigen; de adequate verdeling van 
publieke lasten etc.) en, anderzijds, de belangen van de Gemeenschap (de realisatie van de 
doelstellingen van het EG-Verdrag leidend tot de creatie en optimale functionering van de interne 
markt). Het Hof moet ervoor zorgen dat de nationale anti-ontwijkingsmaatregelen en 
misbruikconcepten de volle werking en uniforme toepassing van het Gemeenschapsrecht niet in 
gevaar brengen. Bij het formuleren van het concept van “illegitieme belastingontwijking” is het 
Hof veel meer begaan met het beperken van de schade die de toepassing van de nationale anti-
ontwijkingsmaatregelen zou kunnen aanbrengen aan de doelstellingen nagestreefd door het EG-
Verdrag en/of aan de fundamentele beginselen van Gemeenschapsrecht, dan met de bescherming 
van de nationale belangen van de lidstaten. Het Hof aanvaardt de toepassing van nationale anti-
ontwijkingsmaatregelen ter voorkoming van internationale belastingontwijking op voorwaarde 
dat deze maatregelen misbruik van het Gemeenschapsrecht verijdelen, maar niet wanneer zij 
nationale belastingsystemen of nationale inkomsten beschermen. Lidstaten die niet tevreden zijn 
met deze uitkomst, zullen “tax jurisdiction shopping” binnen de Gemeenschap slechts kunnen 
afremmen wanneer zij hun nationale fiscale wetgevingen harmoniseren. 
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45. Om vast te stellen of er sprake is van misbruik van Gemeenschapsrecht moet men de 
doelstellingen bepalen die nagestreefd worden door de relevante bepaling van 
Gemeenschapsrecht teneinde uit te maken of de door de marktdeelnemer opgezette structuur of 
verrichting deze doelstellingen nastreeft. Dit is een kwestie van interpretatie van het 
Gemeenschapsrecht. In dit proefschrift wordt de stelling verdedigd dat op het gebied van 
inkomstenbelasting de misbruikleer als ontwikkeld door het Hof van Justitie in essentie een 
principe van interpretatie van het Gemeenschapsrecht is dat de lidstaten ter harte moeten nemen 
wanneer zij beslissen belastingontwijking te bestrijden. Er wordt verdedigd dat op het vlak van 
inkomstenbelasting het door het Hof ontwikkelde misbruikleerstuk geen algemeen beginsel van 
Gemeeschapsrecht is. Wanneer het leerstuk dergelijk algemeen beginsel zou uitmaken, zouden de 
lidstaten verplicht zijn misbruik van Gemeenschapsrecht te bestrijden en deze verplichting 
zouden zij rechtstreeks ontlenen aan het Gemeenschapsrecht zelf, zelfs wanneer hun nationale 
wetgeving hen dgl. bevoegdheid niet verleent. Met uitzondering echter van de weinige domeinen 
die geregeld worden door de Richtlijnen terzake van inkomstenbelasting, hebben de lidstaten op 
het vlak van directe belastingen hun soevereiniteit behouden en zelfs onder de 
Moeder/Dochterrichtlijn en de Interest & Royaltyrichtlijn hebben zij zichzelf het recht 
voorbehouden om misbruik van deze Richtlijnen te bestrijden. Op het vlak van 
inkomstenbelasting is het Gemeenschapsrecht dus niet de rechtsorde die beschermd moet 
worden. Het Gemeenschapsrecht is het middel dat de belastingplichtigen toelaat hun nationale 
fiscale wetgeving te omzeilen. Het is dus deze nationale fiscale wetgeving die beschermd moet 
worden. Het voorkomen van belastingvermijding op het vlak van inkomstenbelasting blijft 
bijgevolg een zaak van nationaal belang van elke lidstaat. Elke lidstaat beslist daarom soeverein 
of hij anti-ontwijkingsmaatregelen zal treffen of niet. Wanneer een lidstaat echter besluit 
belastingvermijding te bestrijden wanneer een belastingplichtige beroep doet op het 
Gemeenschapsrecht, moet deze lidstaat ten volle de verplichtingen naleven die voortvloeien uit 
het door het Hof van Justitie ontwikkelde misbruikleerstuk en alle andere principes opgelegd 
door het Gemeenschapsrecht, respecteren. Het verschil tussen het misbruikleerstuk als een 
algemeen principe van Gemeenschapsrecht, enerzijds, of – zoals op het vlak van 
inkomstenbelasting – een interpretatieprincipe, anderzijds, is bijgevolg subtiel. Het gevolg van 
het vorige is dat wanneer een lidstaat geen adequate maatregelen in zijn intern recht heeft 
getroffen ter voorkoming van belastingvermijding ten gevolge van het uitoefenen van 
verdragsvrijheden of ter voorkoming van misbruik van de Moeder/Dochter- of de Interest & 
Royaltyrichtlijnen, die lidstaat nog steeds op het interpretatieprincipe kan terugvallen om de 
belastingplichtige de voordelen te ontzeggen die hij nastreeft onder het Gemeenschapsrecht. Het 
arrest van het Hof van Justitie inzake Halifax 2006 levert aanzienlijke steun voor dit standpunt. 
 
46. In zaken van beweerdelijk misbruik van de verdragsvrijheden met het oog op het omzeilen 
van een onaangename nationale wetgeving volgt het Hof van Justitie een objectieve benadering. 
Het kijkt enkel naar de objectieve omstandigheden van de zaak en maakt op deze grond uit of de 
marktdeelnemer  voldoet aan de essentiële toepassingsvoorwaarden van de relevante 
verdragsvrijheid. In deze fase van zijn onderzoek hecht het Hof geen belang aan de subjectieve 
intenties van de marktdeelnemer – i.e. de reden waarom hij beroep doet op het 
Gemeenschapsrecht – ongeacht hoe twijfelachtig deze intenties ook mogen zijn. Er volgt niet 
duidelijk uit de rechtspraak van het Hof van Justitie (zowel in zaken van directe belasting als daar 
buiten) of het misbruikleerstuk een uitzondering vormt op de toepassing van het EG-Verdrag dan 
wel of het voorkomen van belastingontwijking aanvaard wordt als een rechtvaardigingsgrond 
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voor de beperking van de verdragsvrijheden als een dwingende reden van algemeen belang onder 
de zgn. “rule of reason”. Wanneer het misbruikleerstuk een uitzondering vormt op de toepassing 
van het EG-verdrag, is dit een uitzondering die het Hof autonoom heeft ontwikkeld los van de 
uitzonderingen die limitatief zijn opgesomd in het EG-Verdrag zelf omdat nationale maatregelen 
ter voorkoming van belastingontwijking moeilijk onder te brengen zijn onder de algemeen 
belang-excepties die voorzien zijn in het EG-Verdrag. Het praktische belang van deze vraag is 
dat wanneer het misbruikleerstuk een verdragsexceptie uitmaakt de belastingplichtige zich niet 
kan beroepen op de verdragsvrijheid en dat logischerwijze het Hof (na eerst te hebben vastgesteld 
dat de marktdeelnemer objectief aan de essentiële toepassingsvoorwaarden van de relevante 
verdragsvrijheid voldoet) niet verder moet onderzoeken of de nationale anti-
ontwijkingsmaatregel in overeenstemming is met het EG-Verdrag en of zij beantwoordt aan het 
proportionaliteitsprincipe. Wanneer het Hof daarentegen de bestrijding van belastingontwijking 
aanmerkt als een dwingende reden van algemeen belang onder zijn “rule of reason”, 
veronderstelt dit dat de belastingplichtige verdragsbescherming geniet en dat het Hof de nationale 
maatregel beschouwt als een gerechtvaardigde beperking op de uitoefening van de 
verdragsvrijheden. Dit dwingt het Hof op zijn beurt te onderzoeken of de nationale maatregel ten 
volle het Gemeenschapsrecht naleeft. In dit proefschrift wordt het standpunt verdedigd dat, 
behoudens de gevallen van fraude, het Hof ten principiële titel het misbruikleerstuk niet als een 
autonome verdragsexceptie moet gebruiken of, als het dat toch doet, steeds de effecten van de 
nationale maatregel moet onderzoeken zodat de rechten van de belastingplichtige onder het 
Gemeenschapsrecht optimaal beschermd worden. De belangrijkste redenen hiervoor zijn dat de 
concrete invulling van het begrip “belastingvermijding” onder het nationaal recht van de lidstaten 
en onder het Gemeenschapsrecht sterk uiteenloopt en dat belastingontwijking d.m.v. nationale 
maatregelen bestreden wordt, die om verschillende redenen in strijd kunnen zijn met de vereisten 
gesteld door het Gemeenschapsrecht. Er zijn slechts twee gevallen bekend waarin de 
belastingplichtige verweten werd misbruik te hebben gemaakt van het Gemeenschapsrecht bij de 
uitoefening van zijn verdragsvrijheden (X & Y AB 2002 en Cadbury Schweppes 2006). In beide 
zaken maakte het Hof toepassing van het hierboven vermeld voorstel. Wanneer het Hof bijgevolg 
rigoureus deze benadering blijft volgen, maakt het voor de bescherming van de rechten van de 
belastingplichtige onder het Gemeenschapsrecht geen verschil of het Hof het begrip “illegitieme 
belastingontwijking” als een autonome verdragsexceptie aanmerkt of als een 
rechtvaardigingsgrond voor de beperkingen gesteld aan de uitoefening van de verdragsvrijheden 
onder zijn “rule of reason”. Het probleem lijkt echter veel groter te zijn op het niveau van de 
nationale rechtbanken. Dit wordt bijvoorbeeld aangetoond door het arrest van het Belgische Hof 
van Cassatie in de zaak Transworld Commodities uit 1993 en een arrest van de Nederlandse Hoge 
Raad uit 2004. Nationale rechtbanken, en in het bijzonder deze die oordelen in laatste aanleg 
moeten in zaken van beweerdelijk misbruik van Gemeenschapsrecht (zelfs wanneer de nationale 
belastingadministratie aanvoert dat er sprake is van belastingfraude) prejudiciële vragen stellen 
aan het Hof van Justitie. De arresten van het Hof van Justitie op het gebied van de 
aansprakelijkheid van nationale hoven en rechtbanken voor schade voortvloeiende uit de onjuiste 
interpretatie van het Gemeenschapsrecht (Köbler en Traghetti) moeten een verwittiging inhouden 
voor de nationale rechters.  
 
47. Het Hof van Justitie laat het aan de lidstaten over om misbruik van Gemeenschapsrecht te 
bestrijden en dit ongeacht het rechtsgebied waar dit misbruik optreedt. Het Hof heeft echter 
benadrukt dat de toepassing van nationale maatregelen ter bestrijding van misbruik geen afbreuk 
mag doen aan de volle werking en uniforme toepassing van het Gemeenschapsrecht. Dergelijke 
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maatregelen mogen de inhoud van de bepalingen van het Gemeenschapsrecht niet wijzigen en 
geen afbreuk doen aan de door deze bepalingen nagestreefde doelstellingen. Uiteindelijk is de 
manoeuvreerruimte van de lidstaten fors beperkt. Hoewel bij gebrek aan harmonisatie, de 
lidstaten vrij zijn te beslissen of zij belastingvermijding en belastingfraude zullen bestrijden, 
hebben zij zeker geen carte blanche in de keuze van de manier waarop zij dit zullen doen. In het 
algemeen kan gesteld worden dat de nationale anti-ontwijkingsmaatregelen (of het nu wettelijke 
regels zijn dan wel leerstukken ontwikkeld door de rechtspraak) specifiek ontworpen moeten zijn 
om “illegitieme belastingontwijking” als gedefinieerd door het Hof van Justitie te bestrijden. 
Deze maatregelen moeten het proportionaliteitsprincipe naleven en mogen geen criteria 
gebruiken die op zichzelf onverenigbaar zijn met het Gemeenschapsrecht. De toepassing ervan 
moet altijd het voorwerp kunnen uitmaken van controle door de rechtbanken. Gelet op het feit dat 
maatregelen ter bestrijding van belastingontwijking leiden tot een beperking van de uitoefening 
van de verdragsvrijheden rust de bewijslast van het bestaan van belastingontwijking en misbruik 
van het Gemeenschapsrecht op de belastingadministratie. Eén en ander betekent in de praktijk dat 
de nationale anti-ontwijkingsbepaling geval per geval en op basis van objectieve omstandigheden 
zal moeten aantonen dat de belastingplichtige de intentie heeft een fiscaal voordeel te claimen én 
dat de doelstellingen van de relevante regel van Gemeenschapsrecht miskend zouden worden 
indien dat voordeel in deze omstandigheden zou worden toegekend. Anti-ontwijkingsmaatregelen 
die toepasselijk zijn in individuele gevallen en die gebruik maken van dit dubbele criterium 
(zoals de meeste algemene anti-ontwijkingsbepalingen en door de rechtspraak ontwikkelde 
nationale misbruikleerstukken) zullen in regel de toets van het Gemeenschapsrecht doorstaan. 
Weerlegbare vermoedens van belastingontwijking zullen ook in overeenstemming zijn met het 
Gemeenschapsrecht op voorwaarde dat de belastingplichtige het recht heeft aan te tonen dat zijn 
verrichting de doelstellingen van de regel van het Gemeenschapsrecht waarop hij aanspraak 
maakt, nastreeft. Bij de invoering van dergelijk vermoeden moet de nationale wetgever beseffen 
dat fiscale planning ten gevolge van de uitoefening van een verdragsvrijheid volledig in 
overeenstemming is met de doelstellingen van het EG-Verdrag. Wanneer de toepassing van 
weerlegbare vermoedens van belastingontwijking een belangrijke en onredelijke bewijslast 
(administratieve verplichtingen) op de belastingplichtige legt, is er een ernstig risico dat deze 
vermoedens de proportionaliteitstoets niet zullen doorstaan. Algemene en specifieke 
onweerlegbare vermoedens van belastingontwijking zullen in regel deze toets evenmin doorstaan. 
“Tax jurisdiction shopping” die tot doel heeft gebruik te maken van een fiscaal vacuüm (en 
daarbij mogelijkerwijze een vrijstelling in twee lidstaten nastreeft) is enkel niet legitiem wanneer 
de belastingplichtige daarbij een volledig kunstmatige constructie heeft opgezet die geen enkel 
ander doel nastreeft dan het behalen van dit fiscaal vacuüm of het claimen van een dubbele 
vrijstelling. In dit geval is een compenserende heffing door de benadeelde lidstaat toegelaten. De 
verruiming van het begrip “fiscale cohesie” (“de noodzaak om de samenhang van het nationaal 
belastingsysteem te handhaven”) die voortvloeient uit het arrest van het Hof van Justitie in 
Manninen biedt de lidstaten de mogelijkheid om, wanneer zij regels hebben ter vermijding van 
dubbele vrijstelling op het nationale forum, deze regels ook toe te passen op intracommunautaire 
verrichtingen die opgezet worden om dubbele vrijstellingen te claimen. Het feit dat een 
belastingregime van een lidstaat een vorm is van toegelaten of zelfs niet-toegelaten staatssteun of 
als een schadelijke belastingpraktijk is aangemerkt door de Code of Conduct geeft geen enkel 
bijkomend recht aan een andere lidstaat om zijn onderdanen te beletten aanspraak te maken op de 
voordelen van deze belastingregimes zolang deze niet zijn afgeschaft. 
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3.3. De verenigbaarheid van de Belgische nationale anti-ontwijkingsregels terzake van 
conduit- en basisvennootschappen met het Gemeenschapsrecht. 
 
48. “Tax jurisdiction shopping” binnen de Gemeenschap doet zich klassiek voor wanneer een 
marktdeelnemer een verdragsvrijheid uitoefent door het verplaatsen van activiteiten, activa, 
woonplaats etc. naar een andere lidstaat om daar aanspraak te maken op de voordelen van het 
meer voordelig belastingsysteem van deze lidstaat. Omdat dergelijke overdrachten puur feitelijk 
zijn (en niet de juridische kwalificatie van een rechtshandeling betreffen) is de Belgische 
algemene anti-ontwijkingsbepaling (Art. 344, § 1 WIB) niet in staat om dergelijke vormen van 
belastingvermijding te voorkomen. Aangezien de Belgische algemene anti-ontwijkingsbepaling 
niet toelaat de afzonderlijke rechtspersoonlijkheid van een vennootschap te negeren (“piercing 
the corporate veil”) is deze bepaling evenzeer ongeschikt om belastingvermijding te bestrijden 
door gebruik van het vrij vestigingsrecht. In de mate dat Art. 344, § 1 WIB toch toegepast kan 
worden op een intra-communautaire transactie, zal deze bepaling in principe de toets van het 
Gemeenschapsrecht doorstaan vermits zij toelaat om geval per geval en op grond van objectieve 
omstandigheden (artificieel karakter, complexiteit, abnormaal karakter van de verrichting etc.) 
aan te tonen dat de belastingplichtige door een bepaalde juridische kwalificatie aan zijn 
rechtshandeling(en) te geven, de intentie heeft Belgische inkomstenbelasting te ontwijken. De 
Belgische administratie moet er zich echter van bewust zijn dat het loutere feit dat de 
belastingplichtige de intentie heeft voordeel te halen uit de verschillen tussen de 
belastingsystemen binnen de Gemeenschap en dat het realiseren van een belastingbesparing de 
oorzaak is van het feit dat hij zijn verdragsvrijheden uitoefent, geen rechtsgeldig bewijs is van 
misbruik van Gemeenschapsrecht, of van illegitieme belastingontwijking. Opdat de 
belastingadministratie succesvol Art. 344, § 1 WIB op intracommunautaire verrichtingen zou 
kunnen toepassen, moet zij aantonen dat de juridische kwalificatie van een rechtshandeling (en) 
verklaard wordt door de wil Belgische belasting te vermijden en dat deze kwalificatie niet 
gerechtvaardigd wordt door het nastreven van de doelstellingen beoogd door de regel van 
Gemeenschapsrecht waarop de belastingplichtige zich beroept. Het EG-Verdrag en de Richtlijnen 
terzake van inkomstenbelasting streven economische doelstellingen na. Wanneer de 
belastingplichtige werkelijke economische rechtvaardigingen kan aanvoeren voor de juridische 
kwalificatie van zijn rechtshandeling (en), zullen deze rechtvaardigingen bijgevolg in principe in 
overeenstemming zijn met de vereisten die het Hof van Justitie heeft gesteld aan de bewijslast die 
op de belastingplichtige rust om de toepassing van nationale anti-ontwijkingsbepalingen af te 
weren. 
 
49. Met uitzondering van de algemene transfer-pricing bepaling (Art. 26 WIB) beschikt België 
over geen enkele efficiënte “thin capitalization”-regeling die daarenboven nog de toets van het 
Gemeenschapsrecht doorstaat. In dit proefschrift wordt de stelling verdedigd dat er nochtans 
nood is aan een dergelijke regel. Zowel vanuit een perspectief van Gemeenschapsrecht als vanuit 
het perspectief van de dubbelbelastingverdragen is een algemene anti-ontwijkingsbepaling die 
toelaat een beweerdelijke schuld te herkwalificeren als kapitaal op grond van een “all facts & 
circumstances”-test de meest geschikte maatregel. Het is echter niet zeker of de Belgische 
algemene anti-ontwijkingsbepaling (Art. 344, § 1 WIB) in staat is dergelijk resultaat te bereiken. 
Wanneer de wetgever daarentegen gebruik wil maken van een specifieke “thin capitalization”-
maatregel met een vaste debt/equity ratio, kan deze regeling toegepast worden op financieringen 
die alleen verstrekt worden door niet-inwoners. Het betreft dan weliswaar een maatregel die de 
uitoefening van de verdragsvrijheden beperkt, maar deze maatregel kan gerechtvaardigd worden 
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uit hoofde van de voorkoming van belastingontwijking. Ze moet dan op zo’n manier geschreven 
zijn dat enkel volledig kunstmatige belastingontwijkende constructies worden getroffen. Dat 
betekent in de eerste plaats dat (i) er een hoge debt/equity ratio wordt gekozen (ten minste 5:1); 
(ii) enkel leningen toegestaan door controlerende aandeelhouders (natuurlijke personen en 
vennootschappen) getroffen worden vermits enkel deze personen invloed kunnen uitoefenen op 
de keuze van de vennootschap tussen financiering met eigen vermogen en vreemd vermogen; (iii) 
de herkwalificatie van de interest in dividend beperkt is tot dat gedeelte van de beweerdelijke 
schuld dat voormelde ratio overschrijdt en (iv) de belastingplichtige altijd het recht heeft om het 
vermoeden van belastingontwijking te weerleggen en aan te tonen dat de lening en de 
kwalificatie als lening gerechtvaardigd zijn door rechtmatige economische of financiële 
behoeften. Wanneer de belastingplichtige er niet in slaagt dit bewijs te leveren, kan de interest 
geherkwalificeerd worden als een dividend en toegevoegd worden aan de winst van de 
beweerdelijke ontlener. Voor leningen toegestaan door moedervennootschappen zal er geen 
aanleiding zijn tot het heffen van bronbelasting op dit dividend vermits er sprake is van een 
winstuitkering door een Belgische dochtervennootschap aan haar EU-moedervennootschap in de 
zin van de Moeder/Dochterrichtlijn. Voorgestelde regel schendt prima facie de non-
discriminatiebepalingen uit Art. 24 (4) en (5) OESO-Model. Vermits de regel leidt tot een 
winstcorrectie enkel in die gevallen waar er geen gerechtvaardigde commerciële redenen zijn 
voor het niet-respecteren van de debt/equity ratio, zal zij enkel tot een winstcorrectie leiden in 
gevallen waar het “arm’s length”-principe niet is nageleefd. Bijgevolg is de regel beschermd door 
de expliciete of impliciete uitzondering voor “arm’s length”-winstcorrecties voorzien in Art. 24 
(4) en (5) OESO-Model. In dit proefschrift wordt de stelling verdedigd dat het feit dat de 
woonstaat van de lener de juridische en/of economische dubbele belasting die voortvloeit uit de 
herkwalificatie door de bronstaat niet ongedaan maakt irrelevant is voor de vraag of de “thin 
capitalization”-regel van de bronstaat al dan niet een proportionele beperking is van de 
verdragsvrijheid. Deze herkwalificatie is louter en alleen een zaak van de bronstaat van het 
inkomen.  
 
50. De algemene transfer pricing-bepaling (Art. 26 WIB) leidt tot een verschillende fiscale 
behandeling van Belgische vennootschappen naargelang zij niet “arm’s length”-verrichtingen 
aangaan met gelieerde inwonende en niet-inwonende vennootschappen. Dit heeft indirecte 
discriminatie van Belgische vennootschappen/ontleners en een beperking van de uitoefening van 
de verdragsvrijheden tot gevolg. In dit proefschrift wordt de stelling verdedigd dat het “arm’s 
length”-principe een objectief criterium vormt aan de hand waarvan de belastingadministratie kan 
nagaan of de enige bedoeling van een transactie is het behalen van een belastingvoordeel door het 
verschuiven van winsten naar belastingplichtigen in andere lidstaten en dat “transfer pricing”-
regels een legitieme doelstelling nastreven die in overeenstemming is met het EG-verdrag, t.w. 
het vermijden van internationale winstverschuiving. Naleving van het proportionaliteitsprincipe 
vereist echter dat het vermoeden van belastingontwijking door de belastingplichtige kan weerlegd 
worden. Bij financierings- of licentiestructuren moet de belastingplichtige niet alleen het recht 
hebben (zonder overdreven last) om het bewijs te leveren van het “arm’s length”-karakter van de 
interest of de royalties maar ook om aan te tonen dat, hoewel de betalingen niet “arm’s length” 
zijn, er desalniettemin werkelijke commerciële of financiële redenen zijn die rechtvaardigen 
waarom het “arm’s length”-principe in casu niet is nageleefd. Belastingadministraties en hoven 
moeten er zich van bewust zijn dat binnen een interne markt internationale groepen van 
vennootschappen niet werkzaam zijn binnen nationale markten, maar in één interne markt. 
Belgische rechtbanken hebben herhaaldelijk geweigerd het strikt objectieve OESO “arm’s 
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length”-criterium toe te passen en aanvaarden dat vennootschappen financiële of commerciële 
afspraken met elkaar maken die van dit principe afwijken. Bij de beoordeling van de toepassing 
van het “arm’s length”-criterium door de belastingadministratie houden Belgische rechtbanken 
rekening met de individuele en specifieke omstandigheden eigen aan de betrokken 
vennootschappen of zelfs eigen aan de groep waartoe deze vennootschappen behoren (zoals het 
verlenen van financiële steun aan een noodlijdend groepslid; transacties die tot doel hebben het 
evenwicht op groepsniveau over de grenzen heen te herstellen etc.) en aanvaarden daarbij 
afwijkingen van de “hard en fast”-toepassing van de “open markt transfer pricing”-methode als 
voorgestaan door de OESO. Vanuit een perspectief van Gemeenschapsrecht moeten de Belgische 
rechtbanken en hoven aangemoedigd worden deze benadering te blijven volgen. 
 
51. Er zijn verschillende redenen waarom Art. 344, § 2 WIB (die gevolgen heeft die vergelijkbaar 
zijn met deze voortvloeiend uit toepassing van een CFC-regeling) strijdig is met het EG-Verdrag 
en er lijken geen rechtvaardigingen voor deze inbreuk te zijn. In dit proefschrift wordt er geen 
poging ondernomen om een nieuw Art. 344, § 2 WIB voor te stellen dat wel in overeenstemming 
is met het Gemeenschapsrecht. De reden hiervoor is dat België Art. 344, § 2 WIB niet mag 
toepassen onder haar dubbelbelastingverdragen omdat de bepaling strijdig is met haar officiële 
standpunt dat CFC-wetgeving strijdig is met dubbelbelastingverdragen. België heeft 
dubbelbelastingverdragen afgesloten met alle EG-Lidstaten. Bijgevolg laten deze verdragen 
België niet toe regels toe te passen waarbij inkomen wordt toegerekend aan een belastingplichtige 
die dat inkomen niet verkregen heeft. Art. 344, § 2 WIB kan ongewijzigd in het WIB blijven 
staan en toegepast worden op belastingparadijzen of landen die preferentiële belastingregimes 
hebben ingevoerd wanneer het landen betreft waarmee België geen dubbelbelastingverdrag heeft 
afgesloten. 
 
52. Verschillende maatregelen die het misbruik van de deelnemingsvrijstelling voorkomen, 
werpen vragen op van verenigbaarheid met het Gemeenschapsrecht (bijv. ontoereikend bewijs 
van belastingvermijding; disproportionaliteit etc).. Deze regels viseren voornamelijk dividenden 
uitgekeerd door vennootschappen die genieten van preferentiële belastingregimes. In de mate dat 
de lidstaten hun verplichtingen nakomen onder de Code of Conduct en dergelijke schadelijke 
belastingregimes afschaffen en er zich van onthouden nieuwe in te voeren, zal de praktische 
relevantie van deze inbreuken op het Gemeenschapsrecht met de tijd minder belangrijk worden. 
Sommige voorwaarden die bovenop de vereisten van de minimale holding-periode worden 
opgelegd (zoals verplichtingen i.v.m. de boekhoudkundige verwerking van de aandelen en de 
zgn. aandeel per aandeel-vereiste) zijn strijdig met Art. 3 (2) van de Moeder/Dochterrichtlijn en 
de rechtspraak van het Hof van Justitie onder Denkavit. 
 
53. In deze studie wordt het standpunt verdedigd dat het tussenplaatsen van een vennootschap in 
een lidstaat door inwoners van derde landen met het oog op het vermijden van bronbelasting in 
de Staat waaruit het inkomen afkomstig is, de doelstellingen van de Moeder/Dochterrichtlijn en 
de Interest & Royaltyrichtlijn miskent, wanneer deze vennootschap geen substantie heeft in 
termen van activa, gekwalificeerd personeel en/of bestuurders (“empty boxes”). Dergelijke 
vennootschap beantwoordt weliswaar formeel aan de voorwaarden van deze Richtlijn, maar 
streeft niet de onderliggende economische objectieven ervan na. In dergelijk geval kan de 
bronstaat de vrijstelling van bronbelasting onder de Richtlijn weigeren vermits 
belastingontwijking de enige reden is voor het tussenplaatsen van dergelijke vennootschap. Er is 
echter nog geen rechtspraak van het Hof van Justitie voorhanden die klaarheid brengt in welke 
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omstandigheden het tussenplaatsen van zo’n vennootschap misbruik van de Richtlijn uitmaakt. 
De rechtspraak van het Duitse Bundesfinanzhof in dit verband is niet coherent, maar het meest 
recente arrest is in het voordeel van de belastingplichtige en lijkt zelfs toleranter te zijn dan het 
Hof van Justitie in Cadbury Schweppes. In dit proefschrift wordt de stelling verdedigd dat de 
“uiteindelijk gerechtigde”-vereiste uit de Richtlijnen (hetzij expliciet, hetzij impliciet via 
doorverwijzing naar de dubbelbelastingverdragen) een “lex specialis” is die in de Richtlijn 
ingeschreven is geworden met de specifieke bedoeling om “Directive Shopping” d.m.v. 
conduitstructuren te voorkomen. Eenmaal is uitgemaakt dat de tussengeplaatse vennootschap de 
uiteindelijk gerechtigde is tot het inkomen in de zin van de Richtlijn, sluit dgl. lex specialis, in 
lijn met het Denkavit-arrest, de toepassing uit van verdergaande internrechtelijke of 
verdragsrechtelijke bepalingen ter voorkoming van misbruik door conduitstructuren uit, zelfs al 
zijn deze gesteund op het recht die de lidstaten zich in de Richtlijnen hebben voorbehouden om 
misbruik te bestrijden. Dit standpunt moet evenwel gekwalificeerd worden wanneer de 
conduitvennootschap een volledig kunstmatige constructie is die alleen opgezet geworden is ter 
vermijding van bronbelasting. Als dat het geval is, is er sprake van misbruik van de Richtlijn en 
kan de bronstaat de vrijstelling van bronbelasting weigeren op basis van het algemeen 
voorbehoud ter bestrijding van misbruik voorzien in de Richtlijnen en het leerstuk van misbruik 
van Gemeeschapsrecht. 
 
België heeft geen anti-misbruikmaatregelen ingevoerd die specifiek tot doel hebben misbruik van 
vrijstellingen van bronbelastingen onder de Richtlijnen te voorkomen. De manier waarop het 
begrip “uiteindelijk gerechtigde” gedefinieerd is in de Belgische wetgeving die de Interest & 
Royaltyrichtlijn heeft omgezet in het nationaal recht, laat weinig marge aan de 
belastingadministratie om door middel van een ruime economische interpretatie van dat begrip 
conduitstructuren te bestrijden. Het begrip is overigens op een onjuiste wijze in het nationaal 
recht omgezet. Het principe van de directe werking van Richtlijnen sluit echter uit dat België 
beroep doet op het ruimere begrip uit de Richtlijn om de belastingplichtige vooralsnog vrijstelling 
van bronbelasting te weigeren. In de veronderstelling dat de Belgische algemene anti-
ontwijkingsbepaling (Art. 344, § 1 WIB) om welke reden ook niet bij machte is vrijstelling van 
bronbelasting te ontzeggen in geval van misbruik van Richtlijnen wordt in dit proefschrift 
verdedigd dat de belastingadministratie de Richtlijn toch  op zo’n manier kan interpreteren dat 
het misbruik ervan voorkomen wordt wanneer de tussengeplaatste vennootschap of de 
conduitstructuur in feite een volstrekt kunstmatige constructie is die louter opgezet is ter 
vermijding van Belgische bronbelasting. Dit is echter niet mogelijk buiten de gevallen van 
misbruik van de Richtlijn. Wanneer enkel de vraag aan de orde is of de tussengeplaatste 
vennootschap de uiteindelijk gerechtigde tot het inkomen is, moet deze opgelost worden d.m.v. 
de “uiteindelijk gerechtigde”-vereiste. België heeft “limitation on benefits”-bepalingen 
ingeschreven in vier dubbelbelastingverdragen met EG-Lidstaten. In theorie kunnen deze 
bepalingen ook gebruikt worden om misbruik van de Richtlijnen te bestrijden. De clausule 
ingeschreven in het Belgisch-Spaans dubbelbelastingsverdrag (die België toelaat geen vrijstelling 
van bronbelasting te geven aan Spaanse vennootschappen die gecontroleerd worden door niet-
inwoners van Spanje) is problematisch. Het feit dat de clausule voorziet in een activiteitsexceptie 
vergroot echter haar conformiteit met het Gemeenschapsrecht. 
 
54. Het proefschrift besluit dat rechtspraak van het Hof van Justitie terzake van “limitation on 
benefits”-clausules niet vrij is van kritiek. In de recente Class IV ACT Group Litigation-zaak 
heeft het Hof beslist dat de “limitation on benefits”-bepaling uit het dubbelbelastingverdrag 
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Verenigd Koninkrijk / Nederland niet strijdig is met het EG-Verdrag. Onder deze clausule kan 
het Verenigd Koninkrijk de verdragsvoordelen ontzeggen aan Nederlandse vennootschappen 
wanneer deze gecontroleerd worden door inwoners van Duitsland, maar niet wanneer ze 
gecontroleerd worden door inwoners van Nederland of van Italië. Het Hof steunde zijn beslissing 
op het meest begunstigings-leerstuk zoals het dit ontwikkeld heeft in de D-zaak. In dit 
proefschrift wordt de stelling verdedigd dat het meest begunstigings-leerstuk niet relevant is voor 
de vraag of een “limitation on benefits”-bepaling strijdig is met het EG-Verdrag. Deze vraag 
heeft geen betrekking op de aanspraken die een Nederlandse vennootschap gecontroleerd door 
Duitse aandeelhouders maakt op de verdragsvoordelen die het Verenigd Koninkrijk toestaat aan 
inwoners van derde Staten in een dubbelbelastingverdrag tussen het Verenigd Koninkrijk en deze 
derde Staat. Het betreft een vraag naar de verschillende behandeling in het Verenigd Koninkrijk 
van vennootschappen die inwoner zijn van één en dezelfde lidstaat (Nederland) onder één en 
hetzelfde dubbelbelastingsverdrag (Verenigd Koninkrijk / Nederland) naargelang hun 
aandeelhouders inwoners zijn van lidstaten waarmee het Verenigd Koninkrijk een 
dubbelbelastingsverdrag heeft afgesloten dat een belastingvoordeel toekent (Verenigd Koninkrijk 
/ Italië (onvoorwaardelijk) en Verenigd Koninkrijk / Nederland (voor Nederlandse 
vennootschappen met Nederlandse of Italiaanse aandeelhouders)) of van lidstaten waarmee het 
Verenigd Koninkrijk een verdrag heeft afgesloten dat dgl. voordeel niet toekent (Duitsland). De 
gediscrimineerde Nederlandse vennootschap verzoekt om een uitbreiding van het 
toepassingsgebied ratione personae van het verdrag Verenigd Koninkrijk / Nederland zodat de 
verschillende fiscale behandeling van Nederlandse vennootschappen in het Verenigd Koninkrijk 
naargelang de woonstaat van haar moedervennootschap ongedaan wordt gemaakt. De 
Nederlandse vennootschap met Duitse aandeelhouders moet daarom niet vergeleken worden met 
een vennootschap/inwoner van een andere lidstaat die een verdrag met het Verenigd Koninkrijk 
heeft afgesloten, maar met een inwoner van Nederland die ook gerechtigd is tot het verdrag 
Verenigd Koninkrijk / Nederland maar die aanspraak kan maken op grotere voordelen onder dit 
verdrag (t.w. Nederlandse vennootschappen met Nederlandse of Italiaanse aandeelhouders). 
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Bijgevoegde stellingen 

 
 
1. België bepaalt in sommige van haar meest recente dubbelbelastingverdragen (San Marino; 
Macau) dat het Commentaar op het OESO-Modelverdrag (“het Commentaar”) een 
interpretatiemiddel is in de zin van het Verdrag van Wenen. Hiermee willen België en het 
partnerland bereiken dat de rechtbanken en Hoven onder de Art. 31 en 32 Verdrag van Wenen 
voor de interpretatie van het dubbelbelastingverdrag gebonden zijn aan het Commentaar - zowel 
dit dat bestaat op het ogenblik dat het verdrag wordt gesloten als enig later Commentaar - en dat 
de bepalingen van dit verdrag dezelfde betekenis hebben als deze die er in het (evt. later 
gewijzigde) Commentaar aan gegeven wordt. Hiermee gaan beide Staten in tegen de 
uitdrukkelijke bedoeling van de OESO dat het Commentaar geen bindend interpretatie-
instrument is.  
 
Deze nieuwe verdragspolitiek is niet nodig aangezien aan het Commentaar uit zichzelf al een 
belangrijke waarde toekomt voor de interpretatie van dubbelbelastingverdragen die het OESO-
Modelverdrag volgen. Ze dreigt daarenboven haar doel te missen voor Commentaren bij het 
OESO-Modelverdrag die tot stand komen nadat het kwestieuze dubbelbelastingverdrag is 
afgesloten. Hoewel beide Staten in het dubbelbelastingverdrag zelf te kennen geven het verdrag 
te zullen uitleggen aan de hand van latere Commentaren bij het OESO-Modelverdrag en dus 
onder internationaal recht hierdoor gebonden zijn, zijn de Belgische rechtbanken en Hoven niet 
verplicht deze nieuwe Commentaren toe te passen. Deze Commentaren worden niet 
onderhandeld door gemachtigden die de bevoegdheid hebben de Belgische Staat t.a.v. het 
partnerland te verbinden, maar door vertegenwoordigers van het Belgische Ministerie van 
Financiën bij de OESO. Ze worden niet, zoals het verdrag, door het Belgische parlement 
goedgekeurd en worden niet in het Belgisch Staatsblad gepubliceerd. Latere Commentaren 
kunnen de belastingplichtigen dus niet individueel verbinden en moeten niet door de Belgische 
rechtbanken en Hoven gevolgd worden. Wanneer ze in het voordeel van de belastingplichtige 
zijn, pleiten de beginselen van behoorlijk bestuur wel voor hun toepassing. 
 
 
2. In de mate dat Art. 205 §2 WIB toelaat dat bij Art. 202 WIB vrijgestelde winstuitkeringen 
afkomstig van dochterondernemingen gevestigd in België en EU-Lidstaten afgetrokken worden 
van de winst van een Belgische moedervennootschap die bestaat uit bepaalde zgn. verworpen 
uitgaven, maar bij Art. 202 WIB vrijgestelde winstuitkeringen van dochterondernemingen 
gevestigd in derde landen van deze aftrek uitsluit, strijdt deze bepaling met Art. 56 (1) EG-
Verdrag omdat alzo een ongerechtvaardigde beperking wordt aangebracht aan het kapitaalverkeer 
met derde landen. Aangezien deze beperking is ingevoerd in 2005, is zij niet verschoond door de 
“grandfather”-clausule ex Art. 57 (1) EG-Verdrag voor beperkingen aan het kapitaalverkeer 
bestaande per 31 december 1993.    
 
 
3. Uit recente onderzoeken en verklaringen van betrokkenen blijkt dat de uitslagen in het 
professionele wielrennen in de jaren 80 en 90 stelselmatig zijn vervalst door binnen de 
wielerploegen georganiseerd dopinggebruik. Betrokkenen verklaren dat de wielersport op heden 



 40

gezuiverd is van dergelijke praktijken. Men zou dan een aanzienlijke afbouw van de medische 
staf van wielerploegen verwachten alsook een betekenisvolle vermindering van de gemiddelde 
snelheid van de wedstrijden. Onderzoek toont aan dat dit niet het geval is. Dit wettigt een 
(weliswaar) weerlegbaar vermoeden dat het wielermilieu nog steeds op grootschalige wijze 
verboden en/of niet opspoorbare middelen gebruikt.  
 
 
 



 
 

“Any legal order which aspires to achieve a minimum level of completion 
must contain self-protection measures, so to speak, to ensure that the rights 
it confers are not exercised in a manner which is abusive, excessive or dis- 

torted. This requirement is not at all alien to Community law” 
(AG Tesauro, Kefalas, C-367/96, § 24). 

 
 
 

“Tax law should not become a sort of legal “wild-west” in which virtually 
every sort of opportunistic behaviour has to be tolerated so long as it 

conforms with a strict formalistic interpretation of the relevant tax 
provisions and the legislature has not expressly taken measures 

to prevent such behaviour” 
(AG Maduro, Halifax plc, C-255/02, § 77). 
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INTRODUCTION 
 
It is generally accepted that taxpayers may organize their affairs in the most tax efficient way, that they 
may make use of the advantages offered by the domestic tax laws and treaties of a country and that they 
may exploit the differences in the tax systems between the various countries.  It is also generally accepted 
that countries should not submissively undergo such tax planning-structures and that they may adopt 
counteracting measures. To combat perceived abuses of their tax legislation countries introduce anti-
avoidance provisions in their tax codes and tax treaties and/or develop anti-avoidance doctrines judicially 
through case law.   
 
This study purports to analyze two techniques which are often used in international tax planning, i.e. the 
incorporation of conduit companies and base companies in a country which is not the country of residence 
of the taxpayer controlling the company. Such companies are interposed in transactions to achieve a more 
favourable tax result than the one that would be available without such interposition. The study will only 
deal with “tax avoidance”, not with fraudulent structures (also referred to as “tax evasion”). Tax 
avoidance refers to strategies pursued by a taxpayer to reduce his tax liability by carefully structuring the 
factual situation and the legal or contractual basis. The taxpayer stays within the law, discloses all facts to 
the tax authorities, but may act against the object and purpose (“spirit”) of the law. On the issue whether 
tax avoidance exists and whether structures are to be characterized as tax avoidance or fraudulent, 
opinions are quite subjective and may differ considerably. As a result, laws and courts do not always make 
a clear distinction between tax avoidance, fraud and tax evasion. This is particularly true in the field of 
international tax avoidance in general and the interposition of companies in particular as is shown by the 
case law discussed in this study and the wording of the anti-avoidance provisions of the EC-Directives in 
direct tax matters. 
 
In the first Part of this study, a description is given of the use of conduit and base companies in 
international tax planning, in particular in relation to Belgium and the object of the study will be 
delineated. The second Part examines the measures (both statutorily and judicially developed) which are 
available to the Belgian tax authorities to combat international tax avoidance through the interposition of 
conduit and base companies. As conduit and base companies are often set up to take advantage of benefits 
provided for by double tax treaties, in the third Part an effort is made to delineate the proper and improper 
use of tax treaties and it will be explored how countries (and in particular Belgium) react against perceived 
abuse of their tax treaties, either by interpreting their tax treaties to prevent their abuse; by applying their 
domestic anti-avoidance measures to the treaty situation or by including specific anti-abuse clauses in tax 
treaties, and to what extent they are succesfull in preventing abuse of their tax treaties. Member States of 
the European Union have not transferred their legislative powers in matters of direct taxation to the 
Community, with the exception of five Directives. Accordingly, tax rules are very unharmonized within 
the Community. In part Four it is examined to what extent Community nationals can make use of the 
freedoms set forth in the EC Treaty to take advantage of the most favorable tax legislation available in the 
Community and to circumvent cumbersome tax legislation in their home State and whether and to what 
extent Member States may enact countervailing measures. It is also discussed whether and to what extent 
Member States can deny taxpayers the right to claim benefits under the income tax Directives and the 
national implementing legislation on ground of their improper use. 
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PART ONE : THE USE OF CONDUIT & BASE COMPANIES 
IN INTERNATIONAL TAX PLANNING

 
1. In this first Part of the study, a general description of the tax planning techniques involving the 
use of conduit and base companies will given and the contours of the study will be delineated. 
Because of the enormous diversities between the legislation of the different jurisdictions around 
the world, it is impossible to explore all possibilities offered by those jurisdictions to conduit and 
base companies. Accordingly, hereafter the tax planning techniques are discussed “in abstracto” 
and are not specifically linked to particular countries1. The purpose of this first Part is to 
introduce the various tax planning techniques and not to consider for which countries such 
techniques work. The different anti-avoidance measures enacted by jurisdictions (including 
Belgium) or developed by the case law to discourage such tax planning and to exclude the 
negative budgetary impact thereof will be discussed in the next Parts of this study.  
 
1. CONDUIT COMPANIES 
 
2. The study will only focus on conduit companies that are set up specifically for “Treaty or 
Directive”-shopping purposes with respect to dividends, interest and royalties. In this Section I 
will describe the terms “Treaty shopping” and “Directive shopping” as used for purposes of this 
study and define the term “conduit company”. In essence, “Treaty or Directive”shopping refers to 
the situation in which a person resident of a given State who is not entitled to the benefits of a tax 
treaty or an EC-Directive sets up an entity in another State in order to obtain those treaty or 
Directive benefits that are not directly available to him. Such entity is called the “conduit 
company”. 
 
1.1. Treaty Shopping  
 
1.1.1. DESCRIPTION OF THE TERM “TREATY SHOPPING” IN RELATION TO 
CONDUIT COMPANIES 
 
3. “Treaty shopping” connotes a premeditated effort to take advantage of the international tax 
treaty network and a careful selection of the most favorable tax treaty for a specific purpose2. 
There may be a variety of purposes for which taxpayers engage in treaty shopping: claiming an 
otherwise unavailable reduction or exemption of (withholding) taxes in the source State of the 
income; claiming an otherwise unavailable tax exemption in the residence State; claiming the 
benefit of a tax sparing credit; claiming taxation in the source state at a lower tax rate than the one 
applicable in the residence State if the residence State gives relief for double taxation by way of 
exemption etc..    
 
4. The most classical example of “Treaty shopping” occurs where a person resident of a given 
State (State R) who expects to derive dividends, interest or royalties sourced in another State 
(State S) sets up an entity in a third State (State C) that will receive the dividends, interest and 
royalties in a more tax beneficial way than if such income were paid directly from State S to the 
person resident of State R. The tax advantage results from the fact that the tax treaty between 
State S and State C provides for a more advantageous withholding tax rate in State S on 
dividends, interest and royalties paid to a State C resident than the rate that would apply in State S 
                                                 
1 For a recent detailed overview of tax planning techniques involving conduit and base companies used by Belgian 
resident companies and an overview of foreign tax regimes, see Minne, P., Douénias, S., Planification fiscale 
internationale des sociétés belges, Larcier, 2004, 365-540. 
2 Rosenbloom, H.D., Tax Treaty Abuse: Problems and Issues, 15 Law and Policy in International Business, 1983, 766. 
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if the income were paid directly to the State R resident because there is either no tax treaty 
applicable between State R and State S or, if there is one, it provides for less generous 
withholding tax rates than those available to the State C resident under the treaty between S and 
C. The entity in State C operates as an intermediary between the source State (S) of the dividends, 
interest and royalties and its controlling shareholder in State R because it pays on the income 
received (in the same or another form) to such controlling shareholder. In view of its channeling 
function, the entity established in State C is typically, and also for the purposes of this study, 
referred to as “a conduit company” or “a conduit”. State C will be referred to as the “conduit 
state”.   
 
5. Hence, this kind of “Treaty shopping” describes the situation in which a resident of a third 
State (i.c. State R) “shops” into an otherwise unavailable treaty between two other Contracting 
States (States S and C) to be able to enjoy the benefits of that treaty. For this purpose, such 
resident interposes a conduit company in a State which has a favorable tax treaty with the source 
State of the income3. The purpose of this kind of “Treaty shopping” is the avoidance or reduction 
of withholding taxes in the source State. In this case of “Treaty shopping”, the tax advantage 
occurs to the detriment of the source State of the dividends, interest or royalties.  
 
6. The number of States involved in a structure is not a criterion to define “Treaty shopping”. In 
the above example it implies the involvement of three States, but, as is illustrated by the Schemes 
below, structures involving even more States are not uncommon in practice (see the “stepping 
stone”-structures under Scheme 2), while schemes involving conduit companies set up in only 
two States (such as ”same country holding”- structures (see under Scheme 6) and “quartet” and 
“quintet”- structures) can also be categorized as “Treaty shopping” aimed at avoiding high 
withholding taxes in the source State4. 
 
7. In practice, one distinguishes between “direct conduits” and “stepping stone conduits”5. The 
structure discussed in the previous paragraph represents a “direct conduit”-structure. 
 

                                                 
3 Wurm, F.J., Treaty Shopping in the 1992 OECD Model Convention, Intertax, 1992, 658; Hinnekens, L., Treaty 
Shopping en anti-misbruikregels in België en elders, Actuele Problemen van Fiscaal Recht XV° Postuniversitaire 
lessencyclus W. Delva 1988-1989, Kluwer, 1989, 255. 
4 Although from a methodological point of view it is more appropriate to classify the quartet and quintet-structures as a 
form of “Rule shopping” (see infra margin no. 12).  
5 OECD, International Tax Avoidance and Evasion, Four Related Studies, Double Taxation Conventions and the Use 
of Conduit Companies, Issues in International Taxation, No. 1, OECD, 1987, no. 4. 
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SCHEME 1: Direct conduit-structure 
 
 
 
     State R 

State C CONDUIT 

State S 

 
div., int., roy. 
 
 
 
 
 
div., int., roy. 
 
 
 
 
 
“Stepping stone conduits” are a variant of the direct conduit-structure. Residents of State R 
establish a company resident in State C where it is fully subject to tax on the income derived from 
State S. However, it pays high interest, royalties, services fees, commissions and other expenses 
to a second related foreign company set up in a fourth State (State B) and controlled by the 
shareholders of the conduit company. These payments are deductible in State C and are either not 
or very advantageously taxed in State B because the company enjoys a preferential tax regime 
there. The company in State B qualifies as a “base company” the characteristics of which are 
described in more detail below sub 2. 
 
 
SCHEME 2: Stepping stone conduit-structure 
 
 
 
 
 
 
 
 
       Int., roy. & other fees  

State C CONDUIT 
State B BASE C. 

State S 

State R 

 
div., int., roy. 
 
 
 
 
 
8. Taxpayers can also engage in “Treaty shopping” and set up conduit companies in order to 
obtain tax advantages in their State of residence that would otherwise be unavailable. For 
instance, a resident of State R who owns a shareholding in a company based in State S (often a 
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non-treaty country) can be denied the participation exemption on dividends distributed by the 
State S subsidiary in State R because that subsidiary enjoys a favorable tax regime and falls 
within the anti-avoidance provisions on the participation exemption in R. The State R resident 
sets up an entity in State C and contributes his shareholding thereto. State C provides for a more 
favorable participation exemption on dividends originating in State S and the relief and non-
discrimination provisions on dividends of the treaty between R and C (Art. 23 and 24 OECD MC) 
require State R to grant the participation exemption on the dividends distributed by the State C 
conduit company even if such dividend originates from the State S dividend6. Here, the State R 
resident “shops” into a treaty otherwise inapplicable to the dividend distribution, i.e. the one 
between his State of residence R and State C and for that purpose sets up an intermediary 
company in C with a view to channel the State S dividends to R. Such form of “Treaty shopping” 
is disadvantageous to the State of residence of the shareholder controlling the conduit. 
 
9. “Treaty shopping” involving conduit companies can also occur to claim tax advantages in the 
conduit State itself and be disadvantageous to that State. For instance, where a resident of State R 
plans to loan funds or lease (in)tangible personal property to a State S resident, it sets up a 
conduit company in State C to which it borrows the funds or leases the property which the 
conduit subloans or subleases to the State S resident. The reason for setting up the conduit 
company is that the tax treaty between S and C provides that no withholding tax is levied on 
interest or royalties sourced in State S but that State C must grant a tax sparing credit (i.e. a tax 
credit for the tax not withheld in the source State) to the State C resident, while the treaty between 
S and R does not provide the grant of a tax sparing credit to the State R resident7. Like in the first 
case, the State R resident “shops” into an otherwise unavailable treaty (i.e. the treaty between S 
and C) but this time to claim tax advantages in the conduit State by setting up an intermediary 
company there to channel income from S to R. 
 
10. These three forms of “Treaty shopping” involving conduit companies are a form of tax 
avoidance whereby one operation (i.e. the direct investment of the State R resident in S) is broken 
down in two (or more) operations (i.e. the indirect investment from the State R resident in S 
through the conduit in C) the economic effect of which, however, is the same as under the single 
operation: the State R resident ultimately receives the income sourced in S. Such forms of  
“Treaty shopping”, all involving flows of passive income (dividends, interest and royalties), will 
be addressed in this study. 
 
11. There are other forms of “Treaty shopping” that also concern the setting up of an entity in 
another State to claim the benefit of otherwise unavailable treaty benefits but do not concern 
flows of passive income, but rather the conduct of a business in the other State. For example, a 
                                                 
6 See infra Scheme 9. An example is Art. 23 (1) (c) jo. Art. 24 of Protocol 1 of the 2002 Belgium/Netherlands tax treaty 
according to which dividends distributed by a Dutch company to a Belgian company qualify for the participation 
exemption in Belgium if they originate from dividends from lower tier-subsidiaries that are subject to a tax similar to 
the Belgian corporate tax. Such provision only incorporates the first Belgian domestic anti-avoidance provision on the 
participation (and not the five others, see Part Two, 3.1.4) and prevails over the non-incorporated domestic anti-
avoidance rules. 
For other examples see Part Three, 6.4.2. 
7 Developing countries often grant tax incentives to foreign investors for purposes of attracting foreign investment (e.g. 
an exemption of withholding tax at source). When the residence State of the investor gives relief for double taxation by 
way of credit, the benefit of the withholding exemption is annulled because the foreign source income is fully taxed and 
there is no credit because no withholding has been paid in the source State. To avoid such effect in the State of 
residence, that State agrees in its tax treaty with the developing country to grant a foreign tax credit for the taxes that 
have been “spared” under the source State’s incentives programme. Tax sparing credits are a form of subsidy granted 
by the residence State of the investor because the grant of such credits leads to a loss of tax revenues in the residence 
State in connection with investments in the developing countries (see e.g. Art. 23 (3) (b) and (e) of Belgium/India tax 
treaty; Art. 23 (2) (b) of Belgium/Mongolia tax treaty; Art. 23 (2) (b) of Belgium/Tunisia tax treaty).  
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building constructor resident of Luxembourg who will carry on a construction activity in Belgium 
that is expected to last for 11 months may set up a subsidiary in the Netherlands to do the job 
because under the Belgium/Luxembourg treaty he will have a permanent establishment and 
become taxable in Belgium, while under the Belgium/Netherlands treaty he will not8. A Belgian 
company wishing to set up an office in Ivory Coast solely for purchasing goods or merchandise 
there, will have a permanent establishment there, while it can avoid this effect if it sets up a 
subdiary in another State that opens the purchase office in Ivory Coast if that State has a treaty 
with Ivory Coast that follows the OECD Model9. Emigration is - at least by the OECD10 - also 
characterized as a form of  “Treaty shopping”. For example, a resident of France owning an 
important shareholding in a French company may emigrate to Belgium in view of a later sale of 
those shares because under Art. 18 of the Belgium/France tax treaty the right to tax the capital 
gain is conferred to Belgium, but Belgium does not levy capital gains tax on individuals (except 
in case of a sale falling outside normal management of a taxpayer’s patrimony (e.g. speculation)). 
Such forms of “Treaty shopping” will not be addressed in this study. 
 
12. All these forms of “Treaty shopping” concern a situation in which a person who is not entitled 
to the benefits of a tax treaty makes use of another (normally legal) person to obtain those treaty 
benefits that are not available to him directly. 
 
Some authors distinguish such “Treaty shopping” from “Rule shopping” 11. In my view “Rule 
shopping” concerns a person who as such is entitled to the benefits of a certain tax treaty and who 
employs that treaty in the most favorable manner. “Rule shopping” is usually directed towards 
making a certain distributive rule of a tax treaty applicable rather than another one. For example, 
an individual resident of State A is a shareholder in a Belgian company that has important 
retained earnings. In order to avoid the payment of dividend withholding tax in Belgium upon 
distribution of the company’s earnings (whether as a dividend or upon liquidation) (15% under 
Art. 10 of the Belgium/A treaty) he sells the shares at their fair market value to his wholly-owned 
Belgian personal holding company (“Belco”). The treaty follows Art. 13 of the OECD MC, but 
State A does not impose capital gains tax. The company acquires the shares against a promissory 
note. Subsequently the holding causes its subsidiary to distribute a dividend in an amount equal to 
its retained earnings. No withholding tax is due on the dividend and it enjoys the participation 
exemption in the hands of the parent company under the Belgian rules implementing the 
Parent/Subsidiary Directive (see Part Two, 3.1.4.). As the dividend is virtually tax free it is almost 
fully used to pay off the note to the former shareholder of Belco. By structuring a transaction 
under Art. 13 rather than Art. 10 of the treaty and making use of favourable domestic tax rules in 
both States, a tax saving is realized. The aforementioned “quartet” and “quintet”-structures are 
another example12. Such form of “Treaty shopping” or “Rule shopping” will be addressed in this 
study where they involve passive income or the conversion of such income. 

                                                 
8 Under Art. 5 (2) (7) 1970 Belgium/Luxembourg tax treaty, a building or construction site gives rise to a permanent 
establishment if it lasts for 6 months, while under Art. 5 (3) of the 2002 Belgium/Netherlands tax treaty there is a  
permanent establishment only after 12 months. 
9 Art. 5 (3) of the 1977 Belgium/Ivory Coast tax treaty deviates from Art. 5 (4) (d) OECD MC. According to the latter 
provision a fixed place of business used solely for purchasing goods or merchandise does not give rise to a permanent 
establishment. 
10 OECD Commentary on Art. 1, § 9. For the contrary view, see De Broe, L., The Transfer of Residence by Individuals, 
Cah. Dr. F. Int., vol. LXXXVIIb, IFA, 2002 Oslo Congress, Kluwer, 2002, 65-68. 
11 Martin Jimenez, A., Domestic Anti-Abuse Rules and Double Taxation Treaties : a Spanish Perspective – Part I, 
Bulletin I.B.F.D., 2002, 543; Vogel, K., Klaus Vogel On Double Taxation Conventions, Kluwer Law International, 
1997, 3rd edition, 119. 
12 Quartet and quintet-structures have been used to circumvent provisions in German tax treaties providing for a 
reduction of dividend withholding tax only if the shareholder has a stake of maximum 25% c.q. 20% in the German 
subsidiary. A 100% shareholder resident of the other State sets up four c.q. five intermediary companies in that State 
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1.1.2. BASIC FEATURES OF “TREATY SHOPPING” IN RELATION TO CONDUIT 
COMPANIES 
 
1.1.2.1. Form of the conduit: company or partnership? 
 
13. The purpose of setting up the entity in State C is to enable it to claim the tax benefits provided 
for under the tax treaty between State S and State C, i.e. the reduction or exemption of the State S 
withholding taxes on dividends, interest and royalties (in the first example above) or the tax 
sparing credit (in the third example)13.  
 
14. The clear rule of Art.1 of the OECD MC is that only persons who are residents of the 
Contracting States are entitled to the benefits of the tax treaty entered into by these States. Both 
the terms “person” and “resident” are expressly defined in the OECD MC.  The term “person” 
includes “an individual, a company and any other body of persons” (Art. 3(1)(a) OECD MC). 
The term “company” is defined to include “any body corporate or any entity that is treated as a 
body corporate for tax purposes” (Art. 3(1)(b) OECD MC). It thus refers to “legal persons”, i.e. 
entities that enjoy a legal personality that is distinct from that of its shareholders or partners, as 
well as to entities not having such separate legal personality, but which are taxed as legal persons. 
The term “resident of a Contracting State” means, amongst others,  “any person, who, under the 
laws of that State, is liable to tax therein by reason of his domicile, residence, place of 
management or any other criterion of a similar nature” (Art. 4(1) OECD MC). Most often the 
interposition of an individual between the source State of the income and the ultimate recipient 
thereof will not be suitable to achieve the desired effects14. Accordingly, in all likelihood a 
company will be set up in State C in accordance with the laws in force in that State, i.e. an entity 
enjoying legal personality separate from that of its shareholders, which is recognized by State C 
as a distinct taxpayer and as a resident of that State either because it has its place of management 
there or it is incorporated under the laws of that State15.  

                                                                                                                                                 
each holding 25% c.q. 20% of the German subsidiary (see e.g. Art. 10 (3) of  1967 Belgium/Germany tax treaty). Such 
provision has become obsolete because of the enactment of the Parent/Subsidiary Directive according to which 
dividends distributed by a German subsidiary to a Belgian company having a 25% (now 20%)-stake in the subsidiary 
are exempt from German withholding tax (see this Part under 1.2.2.1).  Because of  changes in German domestic law 
(abolition of the split corporate tax rate) a 15% withholding applies under the tax treaty in case of lower shareholdings. 
The “same country holding” and “quintet”-structures are discussed by van Weeghel, S., Improper Use of Tax Treaties, 
Kluwer Law International, 1998, 132-134 and 137-138. 
13 Under the second example the conduit is established with a view to claim a tax advantage otherwise unavailable in 
the residence State of the controlling shareholder. The observations under section 1.1.2.1. with respect to the form of 
the conduit are, however, also relevant in that case to the extent that the conduit receives dividends from a treaty 
country (S). 
14 There may be different reasons. For example, individuals are not entitled to claim the 5% reduced withholding tax on 
dividends in the source state for “parent/subsidiary”-dividends (Art. 10 (2) OECD MC); individuals are normally taxed 
in their State of residence on the dividends, interest or royalties received without offsetting deduction if they pay on 
such income to a third party etc. 
15 In determining the residence of corporations for corporate tax purposes, countries can, broadly speaking, be 
distinguished in two categories, i.e. countries applying the criterion of the real seat, the (principal) place of 
management or place of effective management of the company (referring to the place from where the company is 
actually managed (e.g. Belgium; France) and countries applying the criterion of incorporation in accordance with the 
laws of that country (e.g. Anglo-American countries and the Netherlands). In the United Kingdom; Australia and 
Canada locally incorporated companies are deemed residents under a statutory provision that supplements the case law-
test of central management and control applicable to non-resident companies... It is debated whether the application by 
a Contracting State of the “incorporation”-test is to be regarded as the application of “any other criterion o f a similar 
nature” in the meaning of Art. 4(1) OECD MC. According to some authors this is not the case (Vogel, K., Klaus Vogel 
on Double Taxation Conventions, Kluwer Law International, 3rddition, 1997, 233). According to others this could be 
the case, but in many instances (e.g. where the incorporation is a deemed residence-test) there is no need to consider the 
question because in any event the test is included in the term “residence” in Art.4 (1) OECD MC because the definition 
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15. Whether a partnership can be used as a conduit depends on the answer to the question whether 
the partnership is “a person” and “a resident” in the meaning of the OECD MC.  In most 
countries partnerships will considered to be “persons”. Partnerships are “persons” if they fall 
within the definition of “company”. Such will be the case if the partnership has a separate legal 
personality or, if it does not have it, where it is are treated as a body corporate for tax purposes. 
Alternatively, partnerships are to be considered as “persons” if they enter into the definition of 
“other bodies of persons”. Such is a very broad term covering all persons that are not individuals 
or companies as defined in Art. 3(1)(b) OECD MC. It includes partnerships that are not legal 
persons and that are treated fiscally transparent for tax purposes16. Whether a partnership 
organized under the laws of a Contracting State qualifies as “a resident” of that Contracting State 
depends upon its tax treatment in that Contracting State. Where the partnership is taxed in the 
same way as a company, arguably that partnership is a resident of the Contracting State taxing the 
partnership on the grounds mentioned in Art. 4(1) OECD MC. It thus falls under the scope of the 
tax treaty and is entitled to the benefits thereof. On the other hand, where the partnership is 
treated as fiscally transparent in a Contracting State, the partnership is not “liable to tax” in that 
State within the meaning of Art. 4(1) OECD MC and thus cannot be a resident thereof for 
purposes of the tax treaty. In such a case the application of the treaty to the partnership as such 
might be refused, unless a special rule covering transparent partnerships were provided in the 
specific tax treaty17. However, where the application of the treaty is refused to the partnership, the 
partners are entitled, with respect to their proportionate share of partnership income, to the 
benefits provided by the treaty entered into by the State of which they are resident and the source 
State of the income to the extent that the partnership’s income is allocated to them for the 
purposes of taxation in their State of residence18. The latter solution is, however, of no use in a 
conduit structure because the specific purpose of such structure is to allow the conduit (i.c. the 
partnership) to claim the benefits provided for by the tax treaty between the source State of the 
income and the State where the conduit is established or organized because that treaty is more 
advantageous than the one between the source State and the residence State of the partners. 
However, even if the partnership is able to claim the benefits under the treaty between the source 
State of the income and its State of residence, such is not necessarily interesting – at least not for 
dividend flows – because partnerships are excluded from the reduced 5% withholding tax rate 
provided for in Art.10(2)(a) OECD MC for majority interests, unless the two Contracting states 
agreed to modify that Article to give the benefits of the 5% rate to partnerships which are treated 
as bodies corporate in their State of residence19. If the treaty has not been extended in that way, a 
company must be preferred to a partnership to hold such majority interest.     
 
16. In summary, a conduit will in most instances take the form of a company, i.e. an entity that 
enjoys a separate legal personality from its shareholders, that has its tax residence in State C and 
                                                                                                                                                 
of “residence” is intended to refer to all connecting factors of a person with a Contracting State that are used by that 
State to impose unlimited taxation (Couzin, R., Corporate Residence and International Taxation, International Bureau 
Fiscal Documentation, 2002, 134-145; Ward, D., et alia, A Resident of a Contracting State for Tax Treaty Purposes : A 
Case Comment on Crown Forest Industries, Canadian Tax Journal, 1996, 422). The United States, where the 
incorporation-test is not a deeming provision, have included it as a separate criterion of residence in the US Model.  
16 OECD, The Application of the OECD Model Tax Convention to Partnerships, Issues in International Taxation, no. 6, 
OECD, 1999, 12-13; 2003 OECD Commentary on Art.3, §2. 
17 E.g. Art. 3 (4) and 4 (1) of the 1967 Belgium/Germany tax treaty (German Offene Handelsgesellschaft, 
Kommanditgesellschaft and Partenreederei); Art. 4 (1) of the 1978 Belgium/Switzerland tax treaty (Swiss sociétés en 
nom collectif and sociétés en commandite simple); Art. 3 (1) (5) 1970 Belgium/Luxembourg tax treaty (Luxembourg 
sociétés en nom collectif, sociétés en commandite simple and sociétés civiles); Art. 1 (4) 1964 Belgium/France tax 
treaty (Belgian and French sociétés de personnes not enjoying legal personality are treated as residents). 
18 OECD, The Application of the OECD Model Tax Convention to Partnerships, Issues in International Taxation, no. 6, 
OECD, 1999, 13-14, 19 and 27-30; 2003 OECD Commentary on Art.4, § 8.2.  
19 OECD, The Application of the OECD Model Tax Convention to Partnerships, Issues in International Taxation, no. 6, 
OECD, 1999, 28; 2003 OECD Commentary on Art.10 §11. 
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is taxed as a body corporate in State C. It could be a partnership provided that it is taxed as a body 
corporate resident in State C, but its interest for conduit structures involving dividends may be 
limited. 
 
1.1.2.2. Tax considerations in setting up the conduit 
 
17. As conduit structures are at least triangular structures, the tax implications of the structures 
must be considered on at least three levels, i.e. (i) the taxation of the dividends, interest and 
royalties in the source State S, (ii) in the conduit State C and (iii) in State R, the residence State of 
the ultimate recipient of the pertinent income20.  
 
18. The tax regime applicable to the conduit company in the conduit State C is crucial in the 
selection process of such State. The choice of the conduit State will essentially be determined by 
the tax treaty between the source State S and the conduit State C (except where the conduit State 
is selected in view of claiming a tax advantage in the State of residence of the controlling 
shareholder) as well as the tax regime applicable to the pertinent income in C, i.e. both the 
corporate tax regime applied by C to the income received by the conduit and the withholding 
taxes applied by C to the income paid on by the conduit to the ultimate recipient in State R21.  
 
19. In the classical case where a conduit is established in view of claiming withholding tax 
advantages, the conduit State C must have a treaty with State S that provides for more beneficial 
withholding tax rates on the income sourced in S than the rates that would apply if such income 
were paid directly from S to a resident of State R22. This will occur in two instances. Either where 
there is no treaty between States S and R23 so that State S is not restricted by a treaty in applying 
its (assumed) high domestic withholding taxes, or, if there is such a treaty, it provides for less 
beneficial withholding tax rates than those provided for in the tax treaty between S and C. The 
corporate tax levied by the conduit State on the income which is channeled through it must be 
low or inexistent so that the treaty advantage is not destroyed by taxation at the intermediate 
level24. There are many reasons why the effective tax rate of a country may be nil or very low. 
For instance for dividends, a State may provide for very generous or even unconditional rules for 
                                                 
20 For a recent detailed overview of these considerations applied to various specific countries, see Minne, P., Douénias, 
S., Planification fiscale internationale des sociétés belges, Larcier, 2004, 365-540; Tulcinsky, P., Modes d’utilisation 
des paradis fiscaux par les entreprises, Les paradis fiscaux et l’évasion fiscale, Collection de la faculté de droit de 
l’ULB, Bruylant, 2001, 21-116. For older overviews see Malherbe, J., Jeanmart, F.X., Utilisation des filiales et des 
succursales étrangères à des fins de moindre imposition, Le droit fiscal belge et l’évitement de l’impôt, Ed. Jeune 
Barreau, 1996, 49-53; Lagae, J.P., L’utilisation de sociétés étrangères par des residents belges en vue d’éviter l’impôt 
belge, L’entreprise et le choix de la voie la moins imposée en droit fiscal belge, Ed. Jeune Barreau, 1988, 193. 
21 Other tax considerations that must be addressed in this selection process are whether the potential Conduit State 
levies indirect taxes on the incorporation of companies or on the transfer of shares in such companies (e.g. capital 
duties, stamp duties); whether it has anti-abuse legislation in place (such as provisions disallowing the deduction of 
expenses paid to all or certain non-residents or to shareholders etc. like thin capitalization-rules); whether it provides 
for a foreign tax credit with respect to foreign withholding taxes or for a tax sparing credit in case no withholding was 
levied in the source State; whether it provides for tax consolidation of local and non-local subsidiaries etc. 
22 Where a conduit is set up to claim a tax sparing credit, these considerations are not relevant. What matters there is 
that the treaty between S and C requires C to give a tax credit for withholding tax that has not been levied in S, whereas 
the treaty between S and R does not provide for such a tax sparing credit. 
23 Such could e.g. be the case if State S has a policy of not entering into tax treaties with tax havens and State R is 
perceived as a tax haven by State S or if the person resident in State R is excluded from the benefits of the tax treaty 
between S and R (e.g. because its benefits from a preferential tax regime in R and beneficiaries thereof have been 
exclude from the scope of the treaty such as Luxembourg 1929 holdings that are excluded from the benefit of all 
Luxembourg tax treaties).  
24 To the extent that the conduit company operates as a holding company it is essential that the favorable tax treatment 
does not only apply to dividends received but that it is extended to capital gains realized on the shares in the underlying 
subsidiaries. 
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the avoidance of double taxation that go beyond the ordinary scope of the traditional methods, to 
avoid double taxation. If the conduit State is a State giving relief for double taxation by way of 
exemption, it may e.g. grant the participation exemption to the dividends regardless of whether 
they have been taxed at the level of the subsidiary. If it is a State eliminating double taxation by 
way of credit it may grant a full credit instead of an ordinary credit25. Interest or royalties may 
either not or moderately be taxed under a preferential tax regime introduced by State C to attract 
special types of companies (e.g. companies engaged in intra-group financing or licensing of 
intangibles26) or they may be taxed in State C but that State may allow the deduction of the 
interest or royalties paid on by the conduit to the recipient in State R. Such deduction may 
sometimes be allowed on the basis of an advanced tax ruling that determines the taxable profit of 
the conduit on the basis of a pre-agreed spread or margin27. The tax base is then limited to a 
spread between the interest paid to the ultimate creditor and the interest received from the end 
borrowers or to a certain fixed percentage of the royalties involved in the conduit’s licensing 
activities. Such a spread or margin is accepted by the tax authorities as representing an arm’s 
length remuneration for the intermediary services rendered by the conduit. Such deductions of the 
interest and royalties paid allow the conduit to erode its tax base to the largest extent possible. 
Also, the conduit State may be a State applying a territorial tax system for corporations pursuant 
to which only income from domestic activities is taxed, while all income derived from activities 
carried on abroad is exempt (e.g. Hong Kong; France28; Malaysia; Panama; Costa Rica; 

                                                 
25 A State (which is the taxpayer’s State of residence) applies a full credit-method when it allows as a credit against the 
tax it levies the entire amount of the foreign tax paid, regardless of the tax attributable to the item of income in the first 
mentioned State. When the taxed paid in the source State exceeds the tax attributable to the item of income in the State 
of residence, it reduces the tax effectively levied in the State of residence. The full credit-method is generally perceived 
as too generous and States rather apply an ordinary (i.e. limited) credit-method. Under an ordinary credit method, the 
credit is limited to the lower of the foreign tax in the source State or the tax levied by the State of residence attributable 
to the foreign income (see Art. 23B (1) 2nd sentence OECD MC). 
26 Such as the Dutch Finance Companies (pursuant to which Dutch intra-group financing and licensing companies are 
allowed to build up annually important tax free risk reserves and thus subjecting such companies to an effective tax rate 
of 7%), a regime which is due to expire by 31 December 2010 further to the 1997 EU Council Code of Conduct and the 
1999 Primarolo Report (see Tulcinsky, P., Modes d’utilisation des paradis fiscaux par les entreprises, Les paradis 
fiscaux et l’évasion fiscale, Collection de la faculté de droit de l’ULB, Bruylant, 2001, 114).  
27 A binding determination by the tax authorities of the tax consequences of a proposed transaction issued before such 
transaction is undertaken. It is common practice for the Dutch and Luxembourg tax authorities to issue such advance 
rulings on interest spreads and royalty margins. However, as a result of the 1997 EU Council Code of Conduct and the 
1999 Primarolo Report more stringent conditions are imposed on the Dutch or Luxembourg intermediary company 
(e.g. in terms of substance) in order to be eligible for a ruling.  The new Dutch ruling policy on intra-group financing 
and licensing activities has been determined in 2001 (Circular Letter, IFZ2001.294M of 30 March 2001, Lichamen met 
financiële dienstverleningsactiviteiten binnen concernverband). This Circular Letter has been updated in 2004 by 
Circular Letter IFZ 2004/126 M of 11 August 2004 and the former Circular Letter has been repealed. Henceforth an 
advance ruling will only be issued if the Dutch intermediary company has the required and well specified substance in 
the Netherlands (also in the terms of skilled management and personnel and a minimum amount of equity which is 
appropriate for the activities carried on) and assumes real risks with respect to its activities in the meaning that the 
company’s equity may be affected in case its activities go sour. A company is deemed to assume such risks if  its equity 
is equal to minimum 1% of the outstanding loans or 2 million EUR per loan (whichever is lowest). If the company 
engages in operations without meeting the above substance and risk requirements, the Dutch tax authorities exchange 
information with the authorities of the other States. 
The Luxembourg tax authorities repealed their Circular Letter of 14 July 1989 describing the conditions under which 
rulings on margins to be applied by Luxembourg finance companies are issued. 
28 Unlike most others States, France taxes French based corporations only on profits derived from operations in 
establishments in France and thus not on profits derived from establishments based outside France; from so-called full 
cycles of commercial operations carried on outside France and from activities from agents abroad. This can lead to the 
result that a company is taxed in France, while it is loss-making on a worldwide basis and vice versa that it is exempt in 
France while it is profit-making on a worldwide basis.  Exceptionally, French companies may apply for taxation on a 
worldwide basis or even on consolidated basis. In case of taxation on a worldwide basis the profits and losses of the 
foreign operations are integrated in those of the French operations and taxed together. In case of taxation on 
consolidated basis the results of  subsidiaries (in principle 50% or plus) are integrated as well for French corporate tax 
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Seychelles, Singapore, Macau29). States applying territorial tax regimes are particularly designed 
to attract conduit companies since the income channeled through the conduit is in the majority of 
cases of a foreign source.  
 
20. In addition to the corporate taxes imposed by the conduit State on the income received by the 
conduit, the withholding taxes levied by that State on the dividends, interest and royalties paid on 
to the ultimate recipient of the income in State R must be considered. Again such withholdings 
must be low or zero in order not to eliminate the tax treaty advantages obtained in the source 
State S. The legislation of the various jurisdictions around the world with respect to withholding 
taxes is not harmonized. Except for the measures taken by the EC-Member States in execution of 
the Parent/Subsidiary and Interest & Royalty Directives discussed hereafter sub 1.2, even within 
the EU the legislation with respect to withholding is not harmonized. As a result certain States do 
not levy withholding taxes under their domestic laws (e.g. within the EC: the Netherlands, Cyprus 
and Luxembourg on interest and royalties; Ireland, Cyprus; the United Kingdom on qualifying 
dividends), while others do and those that levy withholding taxes apply different rates. In 
addition, States apply an incoherent tax treaty policy towards other States. Although the main 
purpose of the OECD MC is to offer OECD Member States a uniform basis for negotiating tax 
treaties and Member States are recommended to follow the OECD MC when concluding tax 
treaties (even with non-OECD Members), in practice States often deviate from the OECD 
Model30. Within the EU, in principle direct taxation continues to fall within the competence of 
each Member State31. As a result, EC-Member States freely determine the content of their tax 
treaties with EC-Member States and non-Member States.  This results in different States 
(including EC-Member States) applying different rates of withholding taxes in relation to the 
same third State32. States not applying withholding taxes under domestic law or providing for 
exemptions or low rates of withholding under their tax treaties are particularly attractive for the 
setting up of conduit companies.  
 
21. As a rule, Belgium will not be a suitable country to establish a conduit company for purposes 
of “Treaty shopping”. The Belgian treaty network is generally not regarded as favorable to the 
taxpayer since in many instances the source State of the income is entitled to apply withholding 
taxes. Those withholding taxes affect both the flow of income to Belgium and out of Belgium. 
Also, under domestic law Belgium levies a 15% or 25% withholding tax on dividends to non-
residents33 and, unlike many other States, a 15% withholding on interest and royalties. In 
addition, while Belgium has an attractive participation exemption-regime (see Part Two, 3.1.4), 
no foreign tax credit is available to foreign-source dividends (even not if they fail to qualify for 

                                                                                                                                                 
purposes (Gouthière, B., Les impôts dans les affaires internationales, Ed. Lefebvre, 6° éd., 2004, 84 et seq. and 314 et 
seq.).  
29 For a comprehensive overview, see Rohatgi, R., Basic International Taxation, 2nd Edition, Volume I, Principles, 
Richmond, 2005, 198. 
30 OECD Commentary, Introduction, § 3. Recommendation of the OECD Council concerning The Model Tax 
Convention on Income and Capital, Adopted on 23 October 1997. The OECD currently has 30 Member States, which 
represent the world’s most industrialized nations. The USA while participating in the development of the OECD MC, 
has developed its own US Model Convention, most recently in 1996. The United Nations (the membership basis of 
which is much larger than the OECD) also developed an UN Model Convention, most recently in 2001. There are 
notable differences between those Model Conventions. E.g. the UN Model, unlike the OECD Model and US Model, 
does not set a minimum rate of withholding and leaves such to the bilateral negotiations. The US Model, unlike the 
OECD Model and the UN Model, does not provide for withholding on interest.  
31 I say “in principle” because Member States must respect Community law in this respect, also as far as their tax 
treaties are concerned (see infra Part Four). 
32 For instance in relation to South Africa five different withholding tax rates apply (0; 5; 7 ½; 10 and 15%). 
33 Per 1 January 2007 Belgium exempts Belgian source dividends from Belgian withholding tax if the recipiënt of the 
dividend is established in a tax treaty country and for the rest meets the basic conditions of the Parent/Subsidiary apart 
from the EU residence-requirement. 
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the participation exemption). A foreign tax credit is granted for foreign source interest that has 
been taxed abroad. It is equal to the tax effectively levied in the source State. However, a so-
called anti-channeling provision precludes a Belgian intermediate company from claiming the tax 
credit if that company has borrowed itself the funds lent to a borrower resident in State S from a 
non-resident lender that assumes all or part of the risks of the financing34. Even if a tax credit is 
available, it is further limited, inter alia, to the extent that the Belgian lender has financed the 
transaction with debt and not with equity35. For royalties that have been taxed abroad a lump-sum 
tax credit equal to 15/85 of the royalty (net of foreign taxes) is available, regardless of the 
withholding tax paid abroad. The grant of such a lump-sum tax credit is advantageous each time 
that the royalty has been subject to withholding in the source State at a lower rate36  In 
exceptional cases, Belgium is required to grant a tax sparing credit with respect to royalties under 
its tax treaties37. Claiming these tax credits means that the taxpayer must have sufficient profit 
that is subject to corporate tax against which the credits can be claimed. Such can be problematic 
if a large part of the royalty received would be paid on to a resident of State R because the 
amount paid-on would then normally be a deductible expense.    
 
22. In the residence State of the shareholder controlling the conduit company the classical tax 
considerations regarding the taxation of the dividends, interest and royalties apply (participation 
exemption for dividends received; application of special taxation regimes to interest and royalties; 
foreign tax credit etc.). It is of utmost importance that the controlling shareholder can claim an 
exemption of withholding taxes (or a reduction thereof) in the conduit State when the conduit 
redistributes the relevant income, if the recipient is a resident of a State that gives relief for 
double taxation by way of exemption. In such case, any withholding tax levied in the source State 
constitutes an additional non-recoverable tax cost. This can occur if the residence State exempts 
the foreign-source dividends under a participation exemption regime or provides for a tax holiday 
for foreign source interest or royalties.  
 
1.2. Directive Shopping 
 
1.2.1. DESCRIPTION OF THE TERM “DIRECTIVE SHOPPING” IN RELATION TO 
CONDUIT COMPANIES 
 
23. The term “Directive shopping” is of a relatively recent date38 and finds its origin in the 
adoption in 1990 by the EU Council of the Parent /Subsidiary Directive39. The objective of this 
Directive is to create within the Community conditions analogous to those of an internal market 
by abolishing any tax obstacle to the cross-border flows of dividends and thus to ensure the 
establishment and effective functioning of a Common Market. It aims at eliminating the tax 
disadvantages which a pan-European group of companies faces when compared to groups of 
companies operating in the same Member State. To this end, the establishment of a common 
system of taxation applicable in case of parent companies and subsidiaries of different Member 

                                                 
34 Art. 285-289 BITC. On the anti-channeling provision see Hinnekens, L. Internationale leningen en F.B.B., A.F.T., 
1985, 199-209 and 220-226; Circular Letter of Belgian tax administration, 3 September 1985, Bull. Bel., 1985, 2247. 
35 Several tax treaties conflict with the provision of Belgian domestic law on foreign tax credit. In that case the treaty 
provisions prevail. To the extent that the treaty provides for a more generous tax credit, the latter must be granted (see 
e.g. Trib. Liège, 14 October 2003, FJF, 2004/285). 
36 E.g. Belgium/Japan tax treaty: 10%; Belgium/Portugal tax treaty: 5%. 
37 E.g. Art 23 (2) (b) Belgium/Pakistan tax treaty; Art. 23 (2) (b) Belgium/Sri Lanka tax treaty. 
38 I read the term for the first time in Knobbe-Keuk, B., The EC corporate tax directives – anti-abuse provisions, direct 
effect, German implementation law, Intertax, 1992, 490. 
39 The amendments to Directive 90/435/EEC resulting from the Directive 2003/123/EC must be implemented in the 
domestic laws of the Member States by 1 January 2005. 
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States intends to encourage cross-border business operation and cooperation. The Directive 
provides for two tax measures which EC-Member States must introduce in their domestic laws to 
achieve these goals. The first one is addressed to the Member State of the parent company. When 
a parent company receives a dividend from an EC-based subsidiary, the Member State of the 
parent must eliminate double taxation on the dividend either by refraining from taxing such 
dividend (i.e. by providing for an exemption of the dividend, such exemption being called the 
“participation exemption”) or, if it taxes such dividend, by granting a foreign tax credit for the 
taxes paid by the subsidiary (and, subject to certain conditions, any lower-tier subsidiary) on the 
profit distributed. The second measure is addressed to the Member State of the subsidiary. It must 
refrain from levying withholding tax on the distributed dividend. The ECJ has been called upon to 
clarify the meaning of the term “withholding tax” for purposes of applying the Directive. In line 
with its earlier case law in other matters, the ECJ held in the Epson-case that the nature of a tax 
must be determined under Community law, according to the objective characteristics by which it 
is levied and irrespective of its classification under national law40. The goal of the 
Parent/Subsidiary Directive would be undermined if a Member State would subject taxpayers to 
taxes upon distributions of profit that have the same effect as withholding taxes by simply 
labeling the tax differently. The ECJ held that a withholding tax is any tax (i) for which the 
chargeable event is the distribution of dividends or any other income from shares, (ii) the taxable 
amount is the income from the shares and (iii) the taxable person is the shareholder41. In the 
subsequent Athinaiki-case the ECJ extended the notion of “withholding tax” to an assessment of 
corporate tax levied against the subsidiary’s profits upon distribution of a dividend. The case 
involved a provision of Greek corporate tax pursuant to which profit which was temporarily tax 
exempt ceased to be exempt if it was distributed to the shareholder. In that case corporate tax was 
imposed on the profit in the hands of the subsidiary. The Court referred to its previous holdings 
and found that the chargeable event was the payment of the dividend and that the amount of the 
Greek corporate tax was directly related to the size of the dividend. It held that, notwithstanding 
the fact that the tax was imposed as a corporate tax against the distributing company, such tax 
was in the nature of a withholding tax because it was not a tax on the net profit of the subsidiary 
but on the distributed profit since the subsidiary, unlike under the ordinary rules of Greek tax law, 
could not offset previous losses against the so-taxed profit42. The third condition phrased in the 
Epson-case for a tax on distributed profit to be a withholding tax has thus significantly been put 
in perspective43. According to the AG the fact that the tax burden is imposed on the subsidiary 
rather than on the shareholder cannot be decisive. The economic effect of taxation of the 
subsidiary is tantamount to taxation of the shareholder since the tax is - as is the case for a 
withholding tax - retained by the subsidiary and paid to the treasury44. 
 
24. In 2003 the Council further adopted the Interest & Royalty Directive45 . In a Common Market 
transactions between companies of different Member States should not be subject to less 
favorable tax conditions than those applicable to the same transactions carried on between 
companies of the same Member State. The Council recognizes that this condition is not always 
met as certain Member States impose withholding taxes on cross-border flows of interest and 
royalties but not on domestic flows; domestic tax laws of Member States (sometimes in 

                                                 
40 See e.g. ECJ, 13 February 1996, Bautiaa and Société française maritime, joined cases C-197/94 and C-252/94, § 39. 
41 ECJ, 8 June 2000, Ministerio Publico Fazenda Publica v. Epson, C-375/98, §23-26. 
42 ECJ 4 October 2001, Athinaiki Zithopiia, C-294/99, § 26-29. 
43 For observations on the case and an analysis of its effects under Belgian law see De Broe, L., De Boeck, R., De 
Moeder-Dochterrichtlijn: Europese fiscale piecemeal engineering op weg naar harmonie, Europees Belastingrecht, 
Peeters, B., (ed.), Larcier, 2005, 391-397.  
44 Opinion of AG Alber, Athinaiki Zithopiia, C-294/99, § 32. 
45 The Interest & Royalty Directive must be implemented in the domestic laws of the Member States by 1 January 
2004. 
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combination with treaty rules) do not always ensure that double taxation is eliminated and their 
application often entails burdensome administrative formalities and cash flow problems for the 
companies concerned. The Council wants to ensure that interest and royalties are taxed once in 
the EU and that the different tax treatment of interest and royalties within the EU and the burdens 
referred to above are eliminated. In order to achieve these goals, the Directive prescribes that 
interest and royalty payments between associated companies of different Member States may 
only be taxed in the State of residence of the recipient and that they must be exempt in the State 
of source. The requirement that the source State exempts the interest or royalties precludes such 
State from imposing any kind of tax on the interest or royalties, whether by way of withholding or 
by assessment.   
 
25. There is “Directive shopping” if a person resident of a non EC-Member State (non EC- 
Member State R) who expects to derive dividends, interest or royalties from an EC-Member State 
(EC-Member State S) sets up a company in another EC-Member State (EC-Member State C) that 
will receive the dividends, interest and royalties in a more tax beneficial way than if such income 
were paid directly from EC-Member State S to the person resident of non EC-Member State R. 
The tax advantage results from the fact that the Parent/Subsidiary Directive c.q. Interest & 
Royalty Directive provide for an exemption of withholding taxes on dividends distributed by an 
EC-based subsidiary to its EC-based parent company c.q. on interest and royalties paid between 
EC-based associated companies. Each time a withholding tax is levied when dividends, interest 
and royalties sourced in EC-Member State S are directly paid to a resident of non-EC-Member 
State R, the interposition of a company in EC-Member State C that channels the income to its 
controlling shareholder in non EC-Member State R results in a tax saving in the source State of 
the income, if that company can avail itself of the benefits of the Directive. In view of its 
channeling function, the company established in State C is, for the purposes of this study, also 
referred to as “a conduit company” or “a conduit”. Hence, “Directive shopping” describes the 
situation in which a resident of a non EC-Member State “shops” into an otherwise inapplicable 
Directive between two EC-Member States. To this end a conduit company is interposed in an EC-
Member State to take advantage of the withholding exemptions for income originating in another 
EC-Member State. This enables the non-EC-Member State resident to organize an EU-exit for its 
EC-sourced dividends, interest and royalties in the most tax beneficial way. This kind of 
“Directive shopping” connotes a premeditated effort to take advantage of the source tax 
exemptions offered by the Directives. The setting up of the conduit in EC-Member State C 
purports to claim the tax benefits provided for by the Directive. Like in case of treaty shopping, 
the tax advantage occurs to the detriment of the source State of the dividends, interest or royalties. 
 
26. However, a taxpayer can also engage in “Directive shopping” which is disadvantageous for 
the EC-Member State of which he is a resident. Such a situation will occur under the 
Parent/Subsidiary Directive when an appeal to such Directive (and in particular to the domestic 
laws of a given Member State that have implemented the Directive) allows an EC-based parent 
company to claim the benefit of the participation exemption in its State of residence that would 
otherwise be unavailable to it. There will be “Directive shopping” where a parent company 
resident of EC-Member State R owns (or plans to own) a shareholding in a company resident of 
EC-Member State S, the dividends of which do not qualify for the participation exemption in 
State R46 and the parent company interposes a wholly-owned subsidiary in another EC-Member 
State C to hold the shares in the company resident of Member State S. When Member State C 
                                                 
46 E.g. because the participation threshold imposed by the domestic laws of the State of residence of the parent (e.g. 
15%) is not met (strict implementation of  Art. 3 (1) of Parent/Subsidiary Directive). Initially the minimum threshold 
was set at a holding of 25% in the capital of the subsidiary. As a result of the amendments made by Directive 
2003/123/EC, as of 2005 the minimum threshold has been reduced to 20%. It will further be reduced to 15% as of 2007 
and to 10% as of 2009. 
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grants the participation exemption to the dividends originating in Member State S under more 
favorable conditions than those applicable in Member State R47, such dividends can flow free of 
tax to the parent company resident of Member State R if the dividends distributed by the wholly-
owned subsidiary of Member State C qualify for the participation exemption in R because the 
participation threshold imposed by the EC-Directive is met. The fact that certain Member States 
have implemented the Parent/Subsidiary Directive more leniently than others is explained by the 
fact that the Directive has left a range of discretion to the Member States regarding the 
implementation of several of its provisions (e.g. the provisions on the minimum shareholding 
percentage and on the minimum holding period; the choice between exemption and tax credit; the 
implementation of anti-abuse provisions). Here “Directive Shopping” describes the situation in 
which a company resident of a Member State takes advantage of the domestic laws of a Member 
State that has implemented the Directive in the most flexible way to obtain a tax benefit (i.c. the 
participation exemption) that would otherwise be unavailable to the dividend payment. To this 
effect the company interposes between itself and the source State of the dividend a conduit 
company in another EC-Member State C with a view to claim the participation exemption under 
the Directive and the domestic laws of Member States C and R implementing such Directive. 
Also this type of “Directive shopping” connotes a premeditated effort to claim the tax benefits 
offered by the Directive, but this time it works to the detriment of the State of residence of the 
parent company.  
 
27. While it often involves three States, structures involving two States (e.g. “same country 
holding”- structures, see under Scheme 6) could also be characterized as “Directive shopping ”48. 
But as is illustrated below (under Scheme 3) structures involving more than three States can also 
involve “Directive shopping”. “Directive shopping” is, like “Treaty shopping”, a form of tax 
avoidance whereby one operation (i.e. the direct investment from R to S) is broken down by two 
(or more) operations (i.e. the indirect investment from R to C to S), the economic effect of which 
is the same: ultimately the State R resident receives the income.  
 
1.2.2. BASIC FEATURES OF “DIRECTIVE SHOPPING” IN RELATION TO CONDUIT 
COMPANIES 
 
1.2.2.1. Conditions to be eligible for the benefits of the Directives 
 
28. Since “Directive shopping” aims at taking advantage of the provisions of the relevant 
Directives, the conduit structure must comply with the requirements laid down in the Directive, as 
further implemented by the national legislation of the relevant Member States, to be able to avail 
itself of such advantages.  
 
                                                 
47 E.g. because under the domestic laws of C or the tax treaty between C and S the participation exemption is granted to 
shareholdings of less than 15%. If S is an EC-Member State and the domestic laws of C grant the participation 
exemption to shareholdings of less than 15%, this means that C has implemented the Parent/Subsidiary Directive in a 
more favorable way than the Directive prescribes. In doing so, a Member State does not violate the Directive, because 
Art. 3 (1) of the Directive allows Member States to grant the benefits of the Directive also to companies owning 
shareholdings of less than 15%.  
48 Such is illustrated by the example given by  Weber, D., A closer-look at the general anti-abuse clause in the Parent-
Subsidiary Directive and the Merger Directive, EC Tax Review, 1996, 66. The example relates to a German GmbH 
holding 9% of the shares of a Dutch BV1, the dividends of which do not qualify for the German participation 
exemption because the participation threshold imposed by German law is not met. The GmbH interposes a wholly-
owned Dutch BV2 to hold shares in Dutch BV1. BV2 is able to claim the Dutch participation exemption on the 9% 
shareholding in BV1 since Dutch law only requires a 5% shareholding and GmbH is able to claim the participation 
exemption on the dividends distributed by its wholly-owned subsidiary BV2 under the Directive as implemented under 
German law.    
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29. For dividends, this implies that the basic conditions of the Parent/Subsidiary Directive are 
satisfied. The Parent/Subsidiary Directive applies to distributions of profits between EC-based 
parent companies and EC-based subsidiaries49. Both companies must comply with the following 
requirements50: 
 

- they must take one of the forms listed in the Annex to the Directive. As a result of the 
amendments to the Directive by Council Directive 2003/123/EEC the scope of the 
list has been significantly extended (e.g. by adding companies other than stock 
corporations) and for many Member States it is as comprehensive as possible since it 
includes all companies incorporated in accordance with the laws of the relevant 
Member State and subject to corporate tax in that State (see e.g. Austria; Belgium; 
Germany; Greece; Luxembourg);  

 
- they must, according to the tax laws of a Member State, be considered as residents of 

that State and they may not be considered to be resident for tax purposes outside the 
Community pursuant to the provisions of a double tax treaty. The exclusion is aimed 
at denying the benefits of the Directive to dual resident companies which have their 
place of effective management outside the EU. Such will be the case if a company is 
a resident of a Member State for tax purposes under the criteria of the domestic tax 
laws of that Member State but is deemed to be resident in a third State (non EC-
Member State) pursuant to the “tie breaker-rule” of  Art. 4 (3) of a tax treaty 
between that Member State and such third State because the company’s place of 
effective management is situated in the third State; 

 
- they must be subject to one of the corporate taxes applicable within the Community 

as listed in the Directive, without the possibility of an option or of being exempt. 
According to the majority of Belgian authors and the Belgian tax administration it 
follows from this requirement that a company which enjoys a so-called “objective 
exemption” may claim the benefits of the Directive (see Part Two, 3.1.4). An 
“objective exemption” means that a company is statutorily defined as falling within 
the scope of the corporate income tax and hence qualifies as a taxpayer, but that 
under certain conditions all or part of its profit is not chargeable to tax51. As a result 

                                                 
49 As a result of the amendment of the Parent/Subsidiary by Directive 2003/123/EEC, as of 2005 the Directive also 
applies to (i) dividends received by a permanent establishment of an EC-based company if the profit is distributed by a 
subsidiary which is established in another Member State than the State in which the permanent establishment is situated 
(e.g. a French permanent establishment of a German corporation receives a dividend from a Spanish c.q. German 
subsidiary) and to (ii) dividends distributed by a subsidiary to a parent company which is established in the same 
Member State but which is received by a permanent establishment based in another Member State (e.g. the French 
permanent establishment of a German company receives a dividend from a German subsidiary) (Art. 1 (1) 
Parent/Subsidiary Directive). Accordingly, the Parent/Subsidiary is not applicable where the permanent establishment 
is based in the same Member State as the subsidiary distributing the dividend (e.g. a French permanent establishment of 
a German parent company receives a dividend from a French subsidiary). Such exclusion can, however, easily be 
circumvented by setting up a permanent establishment in a third Member State that holds the shareholding in the 
French subsidiary because such situation is covered by (i) above. This is a situation involving “Directive shopping” 
through permanent establishments, which will not be dealt with in this study. Preamble no. 9 to the Directive allows for 
the enactment of anti-avoidance legislation by Member States.     
50 For a discussion of these requirements as amended by Directive 2003/123/EEC and their implementation in Belgian 
law see De Broe, L., De Boeck, R., De Moeder-Dochterrichtlijn: Europese fiscale piecemeal engineering op weg naar 
harmonie, Europees Belastingrecht, Peeters, B., (ed.), Larcier, 2005, 347-413.  
51 As opposed to a “subjective exemption” where the company as such is taken out of the scope of the corporate income 
tax; see: Vanistendael, F., Looking back: a decade of parent subsidiary directive – the case of Belgium, EC Tax 
Review, 2001, 156; Vanistendael, F., The implementation of the Parent/Subsidiary Directive in the EC – Comments on 
some unresolved questions, Tax Notes International, 1992, 603. 
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of this “subject to tax”-requirement partnerships and other entities which are treated 
as fiscally transparent entities do not qualify for the Directive and are thus unsuitable 
vehicles for purposes of “Directive shopping”52; 

 
- they must qualify as “parent company“ and “subsidiary” within the meaning of the 

Directive. The status of “parent company” is attributed at least to any company of a 
Member State that meets the three aforementioned conditions and has a minimum 
holding of 20% in the capital of a company of another Member State. “Subsidiary” 
means the company the capital of which includes the aforementioned shareholding. 
Member States have the option of replacing, by means of a bilateral agreement (i.e. a 
tax treaty), the criterion of a holding in the capital by that of a holding of voting 
rights. Also Member States may elect not to apply the Directive to companies that do 
not maintain for an uninterrupted period of at least two years holdings qualifying 
them as parent companies or to those of their companies in which a company of 
another Member State does not maintain this holding for such an uninterrupted 
period of at least two years. The minimum holding of 20% shall further be reduced to 
15% as of 1 January 2007 and to 10% as of 1 January 2009.      

 
30. For interest and royalties, the requirements of the Interest & Royalty Directive will have to be 
satisfied. The Interest & Royalty Directive applies to interest and royalties that arise in a Member 
State where the beneficial owner of the payment is a company of another Member State or a 
permanent establishment situated in another Member State of a company of a Member State. A 
payment is deemed to arise in a Member State if the payment is made by a company of a Member 
State or by a permanent establishment situated in another Member State (provided that the 
permanent establishment treats the payment as a deductible expense)53. Both the payer and payee 
companies must comply with the following requirements54: 
 

- they must take one of the forms listed in the Annex to the Directive. The list includes, 
like the list of the Parent/Subsidiary Directive before its extension by Council 
Directive 2003/123/EC, essentially the larger types of stock corporations of the 
Member States. Its scope is thus significantly narrower than the current list under the 
Parent/Subsidiary Directive. A proposal for a Council Directive of 30 December 
2003 aims at extending the list in order to achieve a result which would be very 
similar to the current list under the Parent/Subsidiary Directive. In addition such 
proposal adds the requirement that the recipient of the interest or royalty is 
effectively subject to tax on the payment received55;  

 
- they must, according to the tax laws of a Member State, be considered as residents of 

that State and they may not be considered to be resident for tax purposes outside the 

                                                 
52 As a result of the amendments by Directive 2003/123/EC, Art. 4 (1bis) of the Directive provides for a specific 
provision to eliminate double taxation in case of qualification conflicts, i.e. where the Member State of the subsidiary 
subjects the company to corporate tax but the Member state of the parent considers the subsidiary to be transparent for 
its tax purposes.  
53 The Interest & Royalty Directive does not apply to interest or royalty payments made by the permanent 
establishment based in Member State A of a company based in Member State B to a company based in Member State 
A. Such is considered to be a domestic payment within A. It neither applies to interest or royalty payments made by a 
company based in Member State A to a permanent establishment in A of a company based in B. Also this constitutes a 
domestic payment within A. .  
54 For a discussion of these requirements and their implementation in Belgian law see Claes, W., Hinnekens, Ph., 
Interesten en royalty’s in een Europese context: De Spaar- en Interest- en Royalty Richtlijnen, Europees 
Belastingrecht, Peeters, B., (ed.), Larcier, 2005, 318-340.  
55 Proposal for a Council Directive of 30 December 2003 (COM(2003)841 final). 
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Community pursuant to the provisions of a double tax treaty (cfr. Parent/Subsidiary 
Directive); 

 
- they must be subject to one of the corporate taxes applicable within the Community 

as listed in the Directive, without the possibility of an option or of being exempt. 
Accordingly, partnerships and other entities which are treated as fiscally transparent 
entities again do not qualify for the Directive and are not suitable vehicles for 
purposes of “Directive shopping” (cfr. Parent/Subsidiary Directive); 

 
- they must qualify as “associated companies”. For purposes of the Directive, a 

company is an “associated company” of a second company if, at least, (i) the first 
company has a direct minimum holding of 25% in the capital of the company or (ii) 
the second company has a direct minimum holding of 25% in the capital of the first 
company; (iii) a third company has a direct minimum holding of 25% both in the 
capital of the first and second company. Holdings may involve only companies 
resident in the Community. Two EC-based sister companies held by a non-EC 
Member State parent company do not qualify as “associated companies” and cannot 
avail themselves of the Interest & Royalty Directive for interest or royalties which 
they pay amongst each other. When the parent company contributes both 
shareholdings to an EC-based holding, the two EC-subsidiaries do qualify as 
“associated companies” and the payment benefits from the withholding exemption 
under the Directive. Although this structure involves the interposition of a company 
to obtain the benefits of a Directive, the holding company will not be qualified as “a 
conduit” for purposes of this study because the interest is not routed through such 
company. It will therefore not be further considered. Again, Member States have the 
option of replacing the criterion of minimum holding in the capital with that of a 
minimum holding of voting rights. Also, Member States have the option of not 
applying the Directive where the aforementioned minimum shareholding has not 
been maintained for a minimum period of at least two years at the time of payment56.  

 
1.2.2.2. Tax considerations in setting up the conduit 
 
31. In the selection of the conduit State C, the conditions laid down in the Parent/Subsidiary 
Directive & the Interest and Royalty Directive in relation to the particular State must be 
considered together with the domestic law provisions of the conduit State which have 
implemented those Directives. As mentioned before both Directives have left a considerable 
margin of discretion to the Member States in transposing the Directives in their domestic laws 
(see margin no. 26) and such may lead to significant differences between the domestic laws of the 
EC-Member States. Apart from that, the same considerations apply like in case of “Treaty 
shopping”. If, exceptionally, the dividends, interest or royalties arise in a non EC-Member State, 
the conduit State must have a favorable treaty network with the source State pursuant to which no 
or low withholding taxes are levied at source or the source State must be a State that does not 
levy withholding taxes under its domestic laws. The income channeled through the conduit State 
must enjoy a favorable tax treatment there. If such income is a dividend the tax treatment is 
provided for by the Parent/Subsidiary Directive itself:  a qualifying dividend may not be taxed in 
the hands of the parent company and State C must grant the participation exemption or an 
ordinary tax credit for the taxes associated with the dividend and paid by the first tier and 
qualifying lower-tier subsidiaries. The income tax treatment of interest and royalties is 
                                                 
56 Art. 1 (10) and (11) of Interest & Royalty Directive. Notice the different wording of the Interest & Royalty Directive 
(period to be expired upon payment) and of Art. 3 (2) of the Parent/Subsidiary Directive (period not to be expired). 
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determined by the domestic laws of the Conduit State. The issues that must be considered here 
have already been discussed under 1.1.2.2. above. Finally, conduit State C must provide for a 
favorable withholding tax regime on outgoing payments either under its domestic laws 
(eventually implementing an EC-Directive) or under a tax treaty. It is reiterated that Member 
States have no harmonized domestic legislation nor a common tax treaty policy with respect to 
the levy of withholding on payments of passive income to third State residents (see supra margin 
no. 20). 
 
1.3. Illustration 
 
32. Hereafter a number of cases are presented to illustrate how and for which purposes conduits 
are structured in practice. The schemes distinguish between conduit structures established to 
obtain a tax benefit in the source State through either “Treaty shopping” or “Directive shopping” 
(hereafter 1.3.1); structures involving “Directive shopping” set up to claim tax advantages in the 
State of residence (hereafter 1.3.2) and structures involving “Treaty shopping” to claim tax 
advantages in the conduit State (hereafter 1.3.3). Where appropriate the schemes have been linked 
to Belgium57. They are obviously not conclusive, but rather represent the main patterns of use of 
conduit companies. Their purpose is to introduce the various tax planning techniques and not to 
consider for which countries such techniques work.  The anti-avoidance measures enacted by the 
various jurisdictions (including Belgium) to counteract such tax planning are discussed in the 
next Parts of this study. 
  
1.3.1. CONDUIT STRUCTURES SET UP TO CLAIM TAX BENEFITS IN THE SOURCE 
STATE 
 
1.3.1.1. Directive shopping to organize an EU-Exit/ Belgium: Source State 
 
33. A company resident of a non EC-Member State (State R) plans to set up a wholly-owned 
subsidiary in Belgium. In order to avoid the levy of the Belgian withholding taxes (25% or 15% 
on dividends depending upon the type of shares; 15% on interest and royalties, eventually 
reduced under a tax treaty) it sets up a wholly-owned subsidiary in EC-Member State C that in 
turn sets up the Belgian subsidiary. In addition, the State R resident sets up a wholly-owned 
subsidiary in non EC-Member State B that lends funds and grants licenses on intangibles to the 
company in State C which onlends the funds and sublicenses the intangibles to the Belgian 
subsidiary. State C exempts intra-group dividends under a participation exemption. A ruling has 
been obtained from the State C tax authorities according to which only a fixed spread on the 
interest and a fixed percentage of the royalties paid to State B company are subject to tax in C. 
State C has a tax treaty with State R pursuant to which dividends distributed by a State C 
subsidiary to its State R parent company are subject to 5% withholding tax. State C does not levy 
withholding on interest and royalties under its domestic laws. The interest and royalties are 
accumulated in the State B company where they enjoy a preferential tax regime. The State C 
conduit company avails itself of the benefits of the Parent/Subsidiary Directive & the Interest and 
Royalty Directive. As a result, dividends, interest and royalties are exempt from Belgian 
withholding taxes. The dividends are exempt in State C under the participation exemption. The 
tax cost of the high Belgian withholding taxes on dividends, interest and royalties has been 
reduced to a 5% withholding tax on dividends in State C and the corporate tax levied by C on the 
interest spread and royalties’ margin.   

                                                 
57 They disregard the fact that per 1 January 2007 Belgian source dividend payments to certain companies resident of a 
treaty country will be exempt from withholding tax under Belgian domestic law. 
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SCHEME 3 
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Non Member State B 
BASE COMPANY 

Source State Belgium  
 
 
1.3.1.2. Treaty shopping/Belgium : Source State 
 
34. A partnership formed under the laws of Member State R (of which all of the partners are 
individuals residents of R) plans to take a majority shareholding in a Belgian company. As the 
partnership is not subject to tax in State R it cannot avail itself of the withholding tax relief 
provided by the tax treaty Belgium/R (see supra margin no. 15). It sets up a wholly owned 
subsidiary in Member State C which takes the majority shareholding in the Belgian company. 
Dividends distributed by the Belgian company to the State C parent company enjoy the 
exemption of withholding tax under the tax treaty Belgium/S58. There is a tax treaty between C 
and R which protects the State R partnership. Accordingly, it can claim the benefit of the reduced 
withholding tax rate set forth in the C/R tax treaty. The structure permits to avoid 15% or 25% 
Belgian dividend withholding tax. Only the lower (e.g. 5%) State C dividend withholding tax 
applies to distributions to the State R partnerships. 
 

                                                 
58 An example may be Art. 10 (2) (b) of the Belgium/Spain tax treaty. 
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SCHEME 4 
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1.3.1.3. Directive shopping to organize an EU-Exit/ Belgium: conduit State 
 
35. A company resident of a non EC-Member State (State R) plans to set up a wholly-owned 
subsidiary in an EC-Member State (State S). The subsidiary is an operating company subject to 
State S’ ordinary tax regime. There is no tax treaty between R and S. In order to avoid the levy of 
the State S withholding taxes on dividends (25%) it sets up a wholly-owned subsidiary in 
Belgium that in turn sets up the State S subsidiary. Belgium has a tax treaty with State R pursuant 
to which dividends distributed by a Belgian subsidiary to its State R parent company are exempt 
from withholding tax in Belgium59. Belgium exempts intra-group dividends under the 
participation exemption up to 95% of the amount received. The Belgium conduit company avails 
itself of the benefits of the Parent/Subsidiary Directive. As a result, dividends are exempt from 
State S withholding taxes and exempt in Belgium up to 95% of the amount received60. No 
withholding is due on a further distribution of the dividend to the State R shareholder. The tax 
cost of the high State S withholding tax on the dividends has been reduced to a Belgian corporate 
tax of approximately 2%. 
 
 

                                                 
59 Today Belgium has only such a tax treaty in force with a non EC-Member State. Art.10 (2) of the Belgium/Hong 
Kong tax treaty provides that dividends distributed by a company resident of Belgium to a company resident in Hong 
Kong which is the beneficial owner of such dividends, are exempt from withholding if the shareholder owns a stake of 
at least 25% in the subsidiary for an un interrupted period of 12 months at the time of dividend distribution. Some 
treaties not yet in force provide for a similar exemption but sometimes under different conditions (i.e. new Belgium/US 
tax treaty; new Belgium/Singapore tax treaty). 
60 Under the current Belgian corporate tax of 33,99% a dividend is subject to an effective Belgian tax of less than 2%.  
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SCHEME 5 
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1.3.1.4. Directive or Treaty shopping: Same country holding-structure/Belgium: conduit 
State 
 
36. A company resident of an EC-Member State (Member State R) has a minority interest (e.g. a 
10% stake purchased for more than 1,2 mio EUR) in a Belgian operating company (Belco1). 
Hence, it cannot avail itself of the Parent/Subsidiary Directive and claim not an exemption of 
withholding tax in Belgium on distributed profits61. In order to optimize the structure, it sets up a 
holding company in Belgium (Belco2) to which the shares in Belco1 are contributed in exchange 
of a newly issued shares of Belco2. As a result, Belco1 becomes a wholly-owned subsidiary of 
Belco2. Under Belgium’s domestic tax laws Belco2 claims the Belgian participation exemption 
on the Belco1 dividends resulting in a less than 2% tax charge on the dividends (see Part Two, 
3.1.4.1.). Distributions of dividends from Belco1 to Belco2 are subject to Belgian withholding tax 
at 25%. However, such withholding tax can be credited against the corporate tax on the dividend 
and any excess credit is refundable, provided that a one year-holding period is observed before 
dividend distribution (Art. 282 BITC). Any further distributions of dividends by Belco2 to the 
Member State R shareholder are exempt from Belgian withholding as soon as the minimum 
holding period for the shareholding is satisfied62. The tax cost of the Belgian withholding (25% 
or 15%, eventually reduced by treaty) is limited to a cost of less than 2% to be increased by the 
prefinancing cost resulting from the waiting period to obtain the refund of the withholding tax 
credit.     
 
 

                                                 
61 The exemption is only granted if the company receiving the dividend has a 20% shareholding in the Belgian 
subsidiary reduced to 15% per 1 January 2007 (Art. 106§ 5 RDBITC implementing Art. 3 (1) Parent/Subsidiary 
Directive. The dividend is subject to a domestic withholding of 25% or 15% depending upon the type of shares, but it 
can further be reduced under a tax treaty entered into by Belgium. E.g. under Art.10 (2)(a) of the 2002 
Belgium/Netherlands tax treaty, a 5% withholding applies.  
62 Belgium requires a one year holding period, while the Parent/Subsidiary allows Member States to apply  a minimum 
period of at least two years (Art. 106 (5) RDBITC).  
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SCHEME 6.a 
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37. A similar structure may be set up by a company which is resident of a non EC-Member State 
(State R) that has a minority interest (e.g. a 10% stake purchased for more than 1,2 mio EUR) in a 
Belgian operating company (Belco1) to take advantage of more beneficial tax treaty provisions. 
The State R resident cannot avail itself of the 5% withholding tax provided for by the tax treaty 
between Belgium and State R. Such rate is reserved for dividends distributed by a Belgian 
company to a corporate shareholder resident of the other Contracting State that has a (in)direct 
shareholding of 25% in the capital of the Belgian subsidiary. Instead a 15% withholding 
applies63. In order to claim the advantage of the 5% withholding the State R resident sets up a 
holding company in Belgium (Belco2) to which the shares in Belco1 are contributed in exchange 
of a newly issued shares of Belco2. As a result, Belco1 becomes a wholly-owned subsidiary of 
Belco2 and the same Belgian tax treatment applies to the dividends as discussed under Scheme 6a 
above. Any further distributions of dividends by Belco2 to the non EC-Member State R 
shareholder are subject to 5% Belgian withholding under the tax treaty between Belgium and R. 
The tax cost of the 15% Belgian withholding is limited to a cost of less than 7% (less than 2% 
corporate tax and 5% withholding tax) to be increased by the prefinancing cost resulting from the 
waiting period to obtain the refund of the withholding tax credit.     
 
 

                                                 
63 See e.g. Art. 10 of the Belgium/South Africa Tax Treaty. 
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SCHEME 6.b 
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1.3.1.5. Treaty shopping/Belgium: Residence State 
 
38. A company resident of Belgium plans to set up a wholly-owned subsidiary in non EC-
Member State S. The subsidiary is an operating company subject to S’ ordinary tax regime In 
order to avoid the levy of the high State S withholding taxes it sets up a wholly-owned subsidiary 
in another EC-Member State C which is financed by equity and shareholder loans. The Member 
State C subsidiary in turn sets up the State S subsidiary which is also financed by equity and 
shareholder loans. State C has a tax treaty with State S providing for an exemption of withholding 
on intra-group dividends and interest sourced in S and paid to residents of State C. State C grants 
a participation exemption to eliminate double taxation on the dividend and it has a preferential tax 
treatment for financing companies that engage in activities outside the jurisdiction of C. A tax of 
10% is imposed on a pre-agreed margin on the interest received and paid on. However, income 
from domestic financing activities is taxed under the common tax regime. C does not levy 
withholding on dividends and interest paid to its Belgian corporate shareholder under the 
provisions of the Parent/Subsidiary Directive c.q. the Interest & Royalty Directive as 
implemented under its domestic laws. The State C conduit company avails itself of the benefits of 
the tax treaty between S and C. Accordingly, dividends and interest are exempt from State S 
withholding taxes. They do not suffer withholding in C on further payment to R. As a result, the 
cost of the State S withholding taxes on dividends and interest has been reduced to the notional 
tax cost in C relating to the profit of the financing activity.  
 
 

 23



SCHEME 7 
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1.3.2. CONDUIT STRUCTURES SET UP TO CLAIM TAX BENEFITS IN THE 
RESIDENCE STATE 
 
1.3.2.1. Directive Shopping/Belgium: conduit State 
 
39. A company resident of an EC-Member State (State R) plans to take a minority stake (e.g. 
10%) in a company based in another EC-Member State (State S). The company is an operating 
company subject to S’ ordinary tax regime. Under the domestic laws of State R dividends from 
another EC-Member State qualify for the participation exemption only if the State R resident has 
a direct shareholding of 15%. The State R resident sets up a wholly-owned subsidiary in Belgium 
that takes the minority interest in the State S company. Under the Belgium laws that have 
implemented the Parent/Subsidiary Directive dividends from operating companies subject to tax 
qualify for the participation exemption, inter alia, if the Belgian company holds full legal title to a 
shareholding of 10% or more during an uninterrupted period of one year (see Part Two, 3.1.4). 
Hence, the dividends received by the Belgian conduit company could benefit from the 
participation exemption in Belgium. Dividends distributed onwards qualify for the benefits of the 
Parent/Subsidiary Directive (exemption from Belgian withholding tax) as soon as the one year 
minimum holding-period is satisfied and benefit from the participation exemption in State R64.  
 
 

                                                 
64 The choice of Belgium as the country to locate the conduit company implies that Belgium has entered into a tax 
treaty with State S that provides for a withholding tax on the dividends paid to the minority shareholder that is the same 
or lower than the one that applies on a direct distribution from State S to State R. It must be considered that Belgium 
does not grant a tax credit for the State S withholding (see supra, 1.1.2.2). 
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SCHEME 8 
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1.3.2.2. Directive Shopping to organize an EU-Entry/Belgium: residence State 
 
40. A Belgian company plans to set up a subsidiary in a non-EC Member State (State S) that will 
operate a hotel. State S in a country where the nominal or effective tax rate is lower than 15% and 
figures on Belgium’s blacklist (see Part Two, 3.1.4.2.2.). State S does not charge withholding tax 
on dividends distributed to non-resident shareholders.  In order to avoid the potential application 
of Belgian anti-abuse provisions pursuant to which the participation exemption on dividends 
originating in State S could be denied, the Belgian company sets up a wholly-owned subsidiary in 
EC-Member State C which acquires the shares in the State S company. The State C subsidiary 
also acquires the shares in two EC-based operating companies (MS2 & MS3). State C has more 
lenient provisions than Belgium and grants the participation exemption to the dividends 
distributed by the State S company. Dividends distributed onwards by the Member State C 
company to the Belgian company; They are exempt from withholding in C under the 
Parent/Subsidiary Directive. The Belgian company claims the participation exemption in 
Belgium. 
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SCHEME 9 
 
 
 
 
 
 div.     100% 
 
 
 
 
 
 div.    100%   100%   100% 

Belgium 

Member State C CONDUIT 

Non-Member State S 
Member 
State 2 

Member 
State 3 

 
 
 
 
 
 
1.3.3. CONDUIT STRUCTURES SET UP TO CLAIM TAX BENEFITS IN THE 
CONDUIT STATE (“TREATY SHOPPING”) 
 
41. A resident of State R plans to loan funds or lease (in)tangible personal property to a resident 
of State S (a developing country). It sets up a conduit company in State C to which it borrows the 
funds or leases the property which the conduit subloans or subleases to the State S resident. The 
tax treaty between S and C provides that no withholding tax is levied on interest or royalties 
sourced in State S but that State C must grant a tax sparing credit (i.e. a tax credit for the tax not 
withheld in the source State) to the State C resident, while the treaty between S and R allows S to 
levy withholding tax and does of course not require R to grant a tax sparing credit65.  
 
 

                                                 
65 Conduit structures set up for purposes of claiming tax sparing credit are not further discussed in this study in view of 
the limited number of Belgian tax treaties providing for tax sparing credits (see footnote under margin no. 9). 
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SCHEME 10 
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2. BASE COMPANIES 
 
2.1. Characteristics of a “Base company” and of a “Base State”  
 
2.1.1. CHARACTERISTICS OF A “BASE COMPANY” 

 
2.1.1.1. General 
 
42. There seems to be no legal definition of a “base company” and many hundreds of pages have 
been written in an attempt to circumscribe the essential characteristics of the term66. Essentially a 
“base company” can be characterized by four elements, which are described hereafter, and I will 
retain the term “base company” for any company that meets these four characteristics.  
 
43. A “base company” is (i) a company or any entity which is treated as a body corporate for tax 
purposes (ii) which is established by one or more controlling foreign shareholders (iii) in a State 
other than the State of residence of the controlling shareholders (hereafter the “base State”) (iv) 
for purposes of conducting activities mainly, if not exclusively, outside the base State to the 
economic benefit of its controlling shareholders or the international group of companies to which 
the base company belongs. In a base company-structure a double cross-border element is present: 
one in the relationship between the base company and its controlling shareholders and another 
one in the relationship between the base company and the State from where it derives its income. 
Like conduits, base companies are companies which are interposed between their controlling 
shareholders and the States from which they derive their income. Accordingly, the tax avoidance 
realized through a base company has the same characteristic as the one realized by a conduit 
                                                 
66 The term seems to have been used first in US literature (Gibbons, W.J., Tax Effects of Basing International Business 
Abroad, 69 Harv. Law Rev., 1207 (1956)). For an overview of definitions see Rapakko, A., Base Company Taxation, 
Kluwer, 1989, 8-11; Spruyt, A., “Base Companies”: Fiscaaljuridische Analyse, Bruylant, 1986, 45-114. 
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company, i.e. a single step operation (i.e. the investment by the controlling shareholder in a 
certain State (the source State)) is broken down in two or more steps (i.e. the investment by the 
controlling shareholder in the base company which in turn makes the planned investment in the 
source State) and each of the different steps is located in a different jurisdiction. The combined 
two operations have, however, the same economic effect as the single one: the controlling 
shareholders are economically entitled to the profit derived from the investment.  
 
2.1.1.2. Base company: company or partnership? 
 
44. One of the predominant motives of the controlling shareholders for setting up a base company 
is to extract the profit generated by the activities carried on by the base company from the 
(assumed) high taxation in the State of residence of those shareholders and to accumulate such 
profit in the base State. Hence, a very important function of a base company is to realize income 
which would, in the absence of the base company, flow directly to its controlling shareholders 
and to shelter such income in the base State with a view to reduce the tax burden of the 
controlling shareholders in their State of residence (see also under 2.3). This purpose has a 
significant impact on the choice of the legal form of the entity that will serve as a base company. 
Since the base company must constitute a shield between the income which it generates and its 
controlling shareholders, it must take the form of a legal entity enjoying a legal personality that is 
distinct from that of its controlling shareholders and that is also treated as a distinct taxpayer. 
Accordingly, a base company will take the form of a corporation with separate legal personality 
which is recognized by the base State as a distinct taxpayer and as a resident thereof because it 
has its place of management in the base State or it is incorporated under the laws of that State67. 
Because of this sheltering function it is essential that the State of residence of the controlling 
shareholders also recognizes the base company as a taxpayer separate from its shareholders and 
does not treat it as a fiscally transparent entity. If the residence State of the controlling 
shareholders were to treat the base company as transparent, the sheltering function of the base 
company would be defeated because under the principles of transparency the State of residence of 
the shareholders allocates the profit of the base company to the controlling shareholders for tax 
purposes.  
 
45. This result can occur if Belgian residents set up a base company abroad as a partnership or 
another entity that does not have a legal personality separate from that of its partners. Belgium 
then treats the foreign partnership or entity as being fiscally transparent as it lacks legal 
personality and imposes tax on the Belgian partners on their proportionate share of the 
partnership income68. Such would not only defeat the underlying purpose of the setting up of the 

                                                 
67 See supra footnote under margin no. 14. 
68 Art. 29 BITC. The prevailing opinion amongst Belgian tax practitioners is that the question whether a foreign legal 
entity enjoys a separate legal personality for Belgian tax purposes must be answered by considering the private (often 
corporate) law rules of the State that govern that entity (“lex societatis”). Under the principles of Belgian international 
private law, the “lex societatis” is the law of the State where the company’s “principal establishment” is situated 
(except in case of “renvoi”). This point is discussed in detail in Part Two, 1.2. This opinion has been confirmed by a 
decision of the Tax Tribunal of Brussels (Trib. Bruxelles, 25 June 2004, FJF, 2006/133, discussed by De Broe, L., de la 
Serna, M., Sociétés civiles transparentes françaises et la territorialité de l’impôt belge, R.G.F., 2005, 15-16). 
Other countries apply other criteria to classify a foreign partnership and entities for purposes of taxing a resident 
partner. Some countries  treat all foreign entities as corporations (e.g. Italy at least under domestic law). Others allow 
the taxpayer to choose the categorization (the US “check-the-box”-approach). Many countries try to fit the foreign 
entity into the closest category of bodies known in domestic law (e.g. the Netherlands, the United Kingdom; Germany; 
Sweden etc.). To that effect countries give weight to a certain number of tests. Such tests may differ from country to 
country with the result that e.g. a French société en nom collectif has been treated as a corporation in the United 
Kingdom and as transparent in the Netherlands (Dreyfus v. IRC, 14 TC 560; Hof Amsterdam, 4 January 1995, No. 
93/1467, Infobulletin, 1995/315). For an in-depth analysis of these categorization issues in 12 countries and proposed 
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base company, but lead to international double taxation to the extent that the base State has also 
taxed the income. Indeed, if the base State also treats the partnership as being fiscally transparent 
– which is likely to be the case in view of the assumption that it is not a separate legal entity – it 
may very well deem that the non-resident partners have a permanent establishment in the base 
Sate and tax them on their proportionate share of income pursuant to Art. 7 OECD MC.  
 
46. In 2003 the OECD Commentary on Art. 23 OECD MC has been amended to exclude this 
form of international double taxation. The OECD Commentary now makes it clear that where in 
the relationship between the residence State of the partners and the source State (i.c. the State 
where the partnership is established) items of income may be taxed in the source State in 
accordance with the provisions of the OECD MC, the residence State must give relief for double 
taxation by applying the exemption or credit method in relation to such item of income. Indeed, 
the text of Art. 23 OECD MC is clear. It requires the residence State to give relief for double 
taxation on items of income which the Source State may tax “in accordance with the provisions 
of the OECD MC”. Where, due to differences in the domestic laws between the source State and 
the residence State, the former applies with respect to a particular item of income different treaty 
provisions than those that the residence State would have applied to the same item of income, the 
income is, according to the OECD Commentary, still being taxed “in accordance with the 
provisions of the OECD MC”, as interpreted and applied by the source State. Therefore, the 
wording of Art. 23A and B OECD MC requires the residence State to give relief for double 
taxation, notwithstanding the qualification conflict arising from the differences between the 
domestic laws of the two States69. If Belgium were prepared to apply this new OECD 
Commentary, it should refrain from applying its domestic law provisions to tax the partners 
because the OECD Commentary requires it to apply the qualification given to the income by the 
base State. If the base State has taxed the partners on the partnership income e.g. pursuant to Art. 
7 OECD MC, Belgium must give relief under Art. 23A of the tax treaty with the base State 
because - assuming that such provision is identical to Art. 23A OECD MC - the base State has 
taxed the income “in accordance with the provisions of the Convention” (i.e. in accordance with 
Art. 7)70. The purpose of the incorporation of the base company, i.e. the sheltering of income in 
the base State is then achieved. The fact that the base State under its fiscal transparency-rule 
imposes tax on the partners rather than on the entity is - provided that there is no (significant) 
difference between the effective tax rates - not relevant because such does not defeat the basic 
assumption of the base company-structure, i.e. that tax (albeit a moderate tax) is payable in the 

                                                                                                                                                 
solutions see Avery Jones, J., et alia, Characterization of Other States’ Partnerships for Income Tax, Bull. I.B.F.D., 
2002, 288-320.      
69 2003 OECD Commentary on Art.23, § 32.1 et seq.. These paragraphs were added to the OECD Commentary in 
furtherance of the conclusions of the OECD’s report, The Application of the OECD Model Tax Convention to 
Partnerships, Issues in International Taxation, no. 6, OECD, 1999, 38-42 and 57-59.   
70 Hinnekens, Ph., OESO-Rapport inzake toepassing van het OESO Modelverdrag op Partnerships en de door België 
afgesloten dubbelbelastingverdragen, Toetsing aan de hand van het nieuwe verdrag tussen België en Nederland, Liber 
Amicorum Luc Hinnekens, Bruylant, 2002, 242-243. There are several indications that Belgium will apply the 
amended OECD Commentary. First, it did not formulate any reservation with respect to it and secondly in their 
Circular Letter of 16 January 2004 (AFZ/2004/053) the Belgian tax authorities seem to apply the new Commentary to 
partnership-cases. More recently an official of the Belgian tax authorities declared that the Belgian tax authorities will 
follow the OECD Commentary to the extent that Belgium has not recorded a reservation or observation (see Part Three, 
margin no. 30). However, in literature doubts have been raised whether Belgium is entitled to apply the new OECD 
Commentary to treaties which have been entered into prior to the publication of this new OECD Commentary (see e.g. 
Hinnekens, Ph., OESO-Rapport inzake toepassing van het OESO Modelverdrag op Partnerships en de door België 
afgesloten dubbelbelastingverdragen, Toetsing aan de hand van het nieuwe verdrag tussen België en Nederland, Liber 
Amicorum Luc Hinnekens, Bruylant, 2002, 243-245; Huyghen, W., Het OESO-Rapport inzake Partnerships – een 
kritische analyse, A.F.T., 2002, 409-410). 
The issue of the application of amended OECD Commentaries for the interpretation of earlier tax treaties is dealt with 
in detail in Part Three (under 2.3.) of this study. 
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base State and not in the residence State of the controlling shareholders. Of course, if the base 
State is a State with which Belgium has not entered into a tax treaty, the provisions of the new 
OECD Commentary are of no help and double taxation between Belgium and the base State will 
not be eliminated71.   
 
47. Alternatively, the base State may treat a corporation organized under its laws and having its 
seat of management there as fiscally transparent, notwithstanding the fact that it enjoys a legal 
personality separate from that of its shareholders. Examples of such entities are the French 
Société Civile Immobilière and certain Austrian partnerships which are taxed as transparent 
entities, notwithstanding the fact that they are legal persons under French c.q. Austrian company 
law. The result is that the non-resident partners of such entities are taxed in France c.q. Austria if 
the entities derive income sourced there (e.g. income from French real property or from an 
Austrian business through a permanent establishment). The Belgian tax authorities recognize the 
legal personality of such entities and tax the Belgian resident partners on foreign source dividends 
at the time the entities distribute their profits72. Accordingly, a Belgian partner is taxed in the two 
States on the same profit under a different qualification, albeit very often in different tax years73. 
Although this double taxation has often been criticized in literature, it was admitted by the Court 
of Appeals of Brussels74. This decision has, however, been reversed by the Supreme Court. The 
Supreme Court held that if the income is characterized under the domestic tax laws of the State 
where the entity is established (source State) in such a way that the right to tax is conferred solely 
to the source State under the provisions of the treaty with Belgium (State of residence of the 
partners), Belgium must give relief for double taxation under Art. 23A OECD MC, 
notwithstanding the fact that the income is qualified differently under Belgian law (i.e. as a 
dividend). The Supreme Court has based its conclusion solely on the interpretation of the relevant 
provisions of the tax treaty. In doing so, it applied the principles set forth by the aforementioned 
new OECD Commentary without referring to them75. 
 

                                                 
71 If the income has effectively been taxed in the base State and there is no treaty between Belgium and that State, 
Belgium taxes such income at a reduced rate if it is allocated to individuals (Art. 156 BITC). Such reduced rate has 
been abolished for Belgian companies (Law of 24 December 2002) and companies are taxed on foreign source income 
at the full rate. 
72 Attempts to tax the Belgian partners on their share of the undistributed profit failed at two occasions. In the 1974 
Prince de Ligne-case the tax authorities tried to add the undistributed French income to the Belgian source income of a 
Belgian partner to apply the exemption with progression method to the latter income. This was rejected by the Court 
because such would have led to the application of the French tax transparency rule in determining a Belgian resident’s 
profit for Belgian tax purposes. This would have constituted an infringement of the Belgian territoriality rules in tax 
matters (Court of Appeals Brussels, 4 June 1974, J.D.F., 1975, 82). In 2004 the tax authorities tried to tax a Belgian 
partner on the undistributed income as if he had received a deemed dividend. This was again rejected by the Court 
because under Belgian tax law the distinct legal personality of the foreign (i.c. French) entity must be respected for 
assessment purposes and, absent any profit distribution, there is no income effectively received by the partner (Trib. 
Bruxelles, 25 June 2004, FJF, 2006/133, discussed by De Broe, L., de la Serna, M., Sociétés civiles transparantes  
françaises et territorialité de l’impôt belge, R.G.F., 2005, 15-16).   
73 An individual at 25% without foreign tax credit. A corporation is denied the participation exemption because one the 
basic conditions for eligibility is not met, i.e. the foreign corporation is not subject to tax in its State of residence (see 
Part Two, 3.1.4). The profit is taxed at full rate without foreign tax credit (Parl. Question, no. 819, 13 March 1997, 
Bull. V&A, Kamer, 1996-1997, 12495; Haelterman, A., Fiscale Transparantie, Theorie en Praktijk, Biblo, 1992, 443).  
74 Court of Appeals Brussels, 7 November 2002, FJF, 2003/128. Not approved by: De Broe, L., Werbrouck, J., Kroniek 
Internationaal Belastingrecht, T.R.V., 2003, 573-577; Hinnekens, Ph., Nieuw arrest inzake Franse “Société Civile 
Immobilière”, Fiscoloog Internationaal, 2003, no. 239, 11; Faes, P., Note under Brussels 7 November 2002, T.F.R., 
2003, 521. Approved by: Docclo, C., Note under Brussels, 7 November 2002, J.D.F., 2003, 349. 
75 Supreme Court, 2 December 2004, FJF, 2005/179, discussed by De Broe, L., de la Serna, M., Sociétés civiles 
transparentes françaises et territorialité de l’impôt belge, R.G.F., 2005, 16-21 and Hinnekens, Ph., Winstuitkeringen 
door Franse SCI: vrijstelling in België, Fiscoloog Internationaal, 2004, no. 253, 1. 
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48. The legal form of the base company will also be determined by having regard to its treaty 
entitlement. Since the company will by definition essentially generate foreign source income, it 
must be able to avail itself of the tax treaties entered into by the base State. The issue here is 
identical to the one discussed with respect to conduit companies (see under 1.1.2.1). The base 
company must be “a person” and “a resident” in the meaning of the tax treaties of the base State. 
Such implies that in most instances the base company will be set up as a corporation, i.e. a 
separate legal person, which is recognized as such for tax purposes in the base State and which is 
treated as a resident for tax purposes there. The discussion developed in the preceding paragraphs 
relating to the recognition of the base company in the residence State of its controlling 
shareholders leads to the same conclusion.    
 
2.1.2. CHARACTERISTICS OF A “BASE STATE” 
 
49. The establishment of a base company is obviously very much tax driven. The base State will 
typically be a State that does impose little or no tax on income derived by the base company and 
that, in addition, has a favourable treaty network with the source States from which the base 
company derives its income allowing the company to receive such income at the lowest 
withholding tax charge possible. The avoidance of withholding tax in the source State is critical 
because the base company is often not in a position to effectively claim a tax credit for such 
withholding tax in the base State given the fact that it usually operates in a tax free or low tax 
climate. In other words, there is often no or not enough residence State tax to claim a credit the 
foreign tax against.    
 
50. Amongst the base States, I will distinguish between (i) “tax havens” and (ii) States applying 
so-called “preferential tax regimes”.  As is shown by the work by the OECD and the European 
Union in connection with harmful tax competition, it is difficult to develop a common definition 
of “tax havens” and States applying a “preferential tax regime”. The OECD and the EU have 
developed sets of criteria to characterize either tax havens or States applying preferential tax 
regimes that give rise to harmful tax competition76. The majority of these criteria are common to 
both approaches: 
 

• low or nil taxation (both in terms of nominal or effective tax rates) of the income 
from financial activities and other activities characterized by geographic mobility; 

• a regime that is granted in the absence of any real economic activity and substantial 
presence in the State granting it (typically for tax havens) or a regime that is 
disconnected from the national economy because it is either reserved for non-
residents or for domestic taxpayers that are explicitly or implicitly prohibited from 
operating in the domestic market (so called ”ring fencing”-regimes, typically for 
preferential tax regimes); 

• a lack of transparency concerning the conditions for granting those tax privileges. 
The lack of transparency follows from the way in which the tax system is designed 
and administered, including the fact that the details of the tax regime are not 
apparent; the tax authorities have discretionary powers to apply the laws and 

                                                 
76 OECD, Harmful Tax Competition, An Emerging Global Issue, OECD, 1998, 1-80 (hereafter “the 1998 Report on 
Harmful tax Competition”); OECD, Towards Global Tax Co-operation: Progress in Identifying and Eliminating 
Harmful Tax Practices (hereafter “the 2000 Progress Report”); OECD, The OECD’s Project on Harmful Tax 
Practices: The 2001 Progress Report (hereafter “the 2001 Progress Report”); OECD, The OECD’s Project on Harmful 
Tax Practices: The 2004 Progress Report (hereafter “the 2004 Progress Report”). 
Resolution of the Council and the representatives of the Governments of the Member States meeting with the Council 
of 1 December 1997 on a Code of Conduct for Business Taxation (hereafter “the Code of Conduct”); 1999 Report on 
Code of Conduct by the group of Business Taxation (hereafter “the Primarolo Report”).   
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regulations and to determine the conditions under which they will be applied to a 
specific taxpayer; inadequate supervision of the application of the law and/or 
inadequate financial disclosure etc.); 

• absence of exchange of information between tax and judicial authorities. 
 
51. It should be emphasized that the OECD, in its determination of whether a State is a tax haven 
that does not commit itself to curb down its harmful tax practices (i.e. the so-called 
”Uncooperative tax havens”), has made a remarkable shift. In 2001 it recognized first that the fact 
that a State levies no or nominal taxes is, by itself, not sufficient to characterize it as a tax haven. 
Secondly, having recognized that it is difficult to determine in practice whether local activities are 
sufficiently substantial, it decided not to use this criterion any longer to determine whether or not 
a tax haven is uncooperative77.     
 
52. In view of the above defined main purpose of base companies I will nevertheless reserve the 
term “tax haven” for States (or territories within a State) that levy no or low taxes under their 
general system of taxation and of financing of public services78. It could be argued that this is a 
unilateral approach in defining a tax haven79. However, it is believed that a country must first 
satisfy this “low tax”-test before it can be characterized as a tax haven80. If such test is met very 
often a number of other typical characteristics of tax havens will also be satisfied, such as a 
reluctancy in participating in international exchanges of information with foreign judicial and tax 
authorities; highly developed confidentiality rules such as a bank secrecy; no requirement to 
publish detailed commercial accounts; the restriction of the beneficial tax regime to entities 
controlled by non-residents or to entities deriving their income from offshore activities etc. 
Obviously the term “low taxation” is subjective and there are different ways in which one can 
determine that a State’s taxation is low (e.g. by considering the nominal tax rate; by looking at the 
effective tax burden of the entity or a particular type of income; by comparing the foreign tax 
regime with the domestic tax regime etc.) 81. I set the threshold of “low taxation” for any State (or 

                                                 
77 See 2001 Progress Report, § 16 and § 23-35. As a result, the OECD has decided that whether a tax haven is 
cooperative or not will be determined only on the basis of whether the jurisdiction is prepared to commit itself on 
improving the transparency of its system and on participating in exchange of information programs. At the time of 
publication of the 2004 Progress Report the remaining uncooperative tax havens were Andorra; Liechtenstein; Liberia; 
the Marshall Islands and Monaco. 
78 As a result, no doubt that in this definition are included: the zero tax havens (no income tax on individuals or 
corporations or both), the quasi-tax havens (low taxation of all or some individuals, all or some types of corporations or 
both) and the jurisdictions having a common territorial tax regime according to which only income from domestic 
operations is taxable and income from offshore operations is not.  
79 Numerous definitions of tax havens are provided for in literature. Some of which are very funny like those applying a 
“smell” and “reputation”-test, see e.g. “A country is a tax haven if it looks like one and if it is considered to be one by 
those who care” in “Tax Havens and Their Use by United States Taxpayers – An Overview, A Report to the 
Commissioner of Internal Revenue Submitted by Richard A. Gordon Special Counsel for International Taxation” 12 
January 1981. For a more detailed overview see Orlov, M., The Concept of Tax Haven: A Legal Analysis, Intertax, 
2004, 95-111; Afschrift, T., Peut-on définir les paradis fiscaux,?, Les paradis fiscaux et l’évasion fiscale, Collection de 
la faculté de droit de l’ULB, Bruylant, 2001, 3-13; Moerman, S., The Main Characteristics of Tax Havens, Intertax, 
1999, 368. 
80 As will be demonstrated in Part Two, 3.1, such is also the approach of the Belgian tax authorities which pay no 
attention to other criteria than the taxation in the other jurisdiction. 
81 Arnold, B., Dibout, P., Limits on the use of low-tax regimes by multinational businesses: current measures and 
emerging trends, Cah. Dr. Fisc. Int., 2001, vol. LXXXVIb, 30-31. Belgian tax law applies a combination of rules: 
certain rules apply a comparison-test (e.g. Art. 54 and 344 (2) BITC), while others apply a nominal rate-test or an 
actual tax burden-test setting the threshold at 15% (but not for EU-entities) (e.g. Art.203 (1) and (2) BITC) (see below 
Part Two, 3.1.). 
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territory within a State) that applies an effective tax rate of 15% or lower, regardless of whether 
that regime is applied by an EC-Member State or not82.  
 
53. The term “preferential tax regime” will be reserved for States that have created within their 
common taxation system one or more particular regimes whereby they offer tax privileges to 
certain well–defined categories of taxpayers. Often such taxpayers are resident companies 
controlled by non-residents; domestic companies that are not entitled to engage in activities on 
the domestic market of the State granting the preferential tax regime; taxpayers whose activities 
are restricted to certain areas (e.g. finance; insurance; shipping etc). The tax privileges result in a 
low effective taxation. Again I set the threshold at 15% or less. A low taxation may be achieved 
either because the scheduled nominal tax rate is low or because a State defines the tax base in a 
way which deviates from the common determination of the tax base with a view to narrow the tax 
base to which the common tax rate is applied resulting in a low effective tax burden83 (e.g. 
temporary tax holidays (through exemptions; credits; tax free allowance or deductions etc. for 
companies engaged in specified activities; taxation on certain cost items rather than on net profit; 
allowance of overly generous tax free reserves; allocation of profit between head office and 
branch in a formulary way not applying the OECD “arm’s length” pricing methods; etc.)84. The 
latter example makes it clear that I include in the definition of base company also a company that 
operates through a branch provided that the particular structure of that company with its branch 
benefits from a preferential tax regime either in the State of the company’s head office or in the 
State of the branch or in both (e.g. the Luxembourg finance company with the Swiss branch)85. 
 
2.2. Use of base companies 
 
54. The activities which are typically performed by base companies may be much diversified and 
stretch from very passive types of activities to much more operational ones. Hence, it is not easy 
to classify base companies according to the nature of their activities in particular also because 
certain companies engage in a range of different activities. The following represents one possible 
classification86:  
 

* Asset administration 
 

The controlling shareholder transfers the title to high income generating assets, e.g. 
shares, securities, intangibles (patents, trade marks) etc. to the base company which 
administers such assets in its own name and on its own behalf and receives the income 
thereof (dividend; interest and royalties) for its own account. Such activities may require 

                                                 
82 Certain EC-Member States apply a common nominal tax rate lower than 15% (i.e. Ireland 12,5% for trading income; 
Cyprus 10%; Estonia 0% (retained profits)) and hence do qualify as a tax haven for purposes of this study. 
83 The tax base may be defined in a way which deviates from the common determination of the tax base either in the 
tax code or statute or such result may be obtained through the granting of an advanced tax ruling. The latter may 
sometimes in reality represent a negotiable tax base.  
84 Examples are the Belgian coordination centers under the 2002 regime prior to the Law of 24 December 2002 
(taxation on a fixed percentage of certain cost items); the Dutch finance companies (building up of substantial tax free 
reserves reducing the effective tax rate to below 15%); the Luxembourg captive insurance companies (allowance of tax 
free reserves); the Luxembourg or Dutch finance company with a Swiss branch (fixed formula of apportionment of 
profit between head office and branch often reducing the effective tax rate to below 10%) etc. All these regimes are due 
to expire and/or have been amended recently to comply with the EU Code of Conduct-rules and/or the OECD work on 
harmful tax practices see EU Code of Conduct § 30 et seq.; 2004 Progress Report §11 et seq.. 
85 Minne, P., Douénias, S., Planification fiscale internationale des sociétés belges, Larcier, 2004, 515-523; Lagae, J.P., 
L’utilisation de sociétés étrangères par des residents belges en vue d’éviter l’impôt belge, L’entreprise et le choix de la 
voie la moins impose en droit fiscal belge, Ed. Jeune Barreau, 1988, 176. 
86 OECD, International Tax Avoidance and Evasion, Four Related Studies, Double Taxation Conventions and the Use 
of Base Companies, Issues in International Taxation, No. 1, OECD, 1987, no. 14-17. 
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little economic substance in the base State. Where the founding shareholders are 
individuals the base company operates as their personal holding company. Where such 
shareholders are corporations the base company functions as an intermediary (holding) 
company which will have, in view of the purpose of the base company, essentially a 
profit accumulation function, as opposed to the conduit holding companies discussed sub 
1 which essentially have a dividend channeling function. 

 
* Financial centers and captives 

 
Within a multinational group of companies some companies may have excess liquidities, 
while others may have cash shortages and need to have recourse to external financing. In 
such a case, a group company centralizing the cash management of the group is a useful 
instrument to optimize the group’s financial position and realize cost savings (hereafter 
“the financial center”). Liquidities are made available by one or more affiliates, in 
general by means of equity, to the financial center that uses the funds to make loans to the 
group members that need financing. In addition, the financial center may engage in 
various other activities such as short term cash management by making short term 
deposits and short term investment in securities; factoring; netting of the credit and debit 
positions of group members; centralized management of exchange exposures etc.87 Such 
financial centers assume essential – but not the core –functions within a multinational 
group of companies contributing to its efficiency and overall profitability. These types of 
base companies may develop broad international activities; involve substantial activities 
in the base State and, hence, do not necessarily generate passive income88. As such 
financial center is funded by equity it does not function as a conduit channeling interest 
from an end borrower to an ultimate lender. It rather accumulates its financial income for 
reinvestment purposes and ultimately in view of its repatriation to the controlling 
shareholders. As illustrated above (see 1.1.1) such financial center may, however, 
intervene as a stepping stone in conduit-structures by lending funds to a conduit company 
interposed between it and the ultimate borrower. 
 
Other types of base companies conducting financial activities for multinational groups of 
companies are captive insurance and reinsurance companies and captive leasing 
companies. Companies may incur certain risks which nowadays can no longer be insured 
in the commercial market or can only partially be insured (e.g. war risks and risks related 
to terrorist acts; professional liability of lawyers; auditors and consultants etc.). If 
companies self-insure such risks, the provisions accounted for are generally not tax 
exempt. Alternatively, they can establish a separate group company that insures such 
risks (“captive insurance company”) and to which the group members pay deductible 
premiums. A captive reinsurance company is a company formed by a multinational group 
which reinsures part of the risks which the group members have first insured with an 
independent insurance company in the market (the so-called “fronter”)89. A captive 
leasing company is a company incorporated by a multinational group with a view to 
acquire assets in the market or lease assets from independent leasing companies and lease 
c.q. sublease such assets to group members. Captive insurance and leasing companies are 

                                                 
87 Minne, P., Douénias, S., Planification fiscale internationale des sociétés belges, Larcier, 2004, 479.  
88 OECD, International Tax Avoidance and Evasion, Four Related Studies, Double Taxation Conventions and the Use 
of Base Companies, Issues in International Taxation, No. 1, OECD, 1987, no. 15. 
89 Minne, P., Douénias, S., Planification fiscale internationale des sociétés belges, Larcier, 2004, 532-533;  
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often based in jurisdictions that have created special tax regimes with a view to attract 
such kind of operations90. 
 
* Operational base companies 

 
Various types of activities and companies may be distinguished. For instance, an 
international group can set up a sales company that buys finished or semi-finished goods 
from a manufacturing entity within the group and resells such goods with a mark up to 
independent wholesalers established in various jurisdictions. If such activity does not 
involve in anything more than a mere reinvoicing activity, it could probably more 
accurately be characterized as a financial activity. Similarly, a group can establish a 
service company that will perform a whole range of headquarter activities; administrative 
services and services of an auxiliary and preparatory nature (human resources, research 
and development, lobbying, market research, centralized audit, legal advice etc.) on 
behalf of the various group members against consideration.  
  
High level executives and managers may set up their private and wholly-owned 
professional service company which renders the professional services as an independent 
contractor in its own name and on its own account to the principals. Likewise, artistes 
and athletes can set up their own company (so-called “rent-a-star”) and perform their 
activities through such a company. The professional income is accumulated in the 
company and the executives; artistes etc. claim a (modest) salary from the company. 
 

In this study I will only consider base companies of the first and second type (i.e. companies 
engaged in asset management and financial services). 
 
2.3. Tax advantages aimed at by setting up a base company 
 
2.3.1. SHELTERING OF INCOME IN A LOW TAX REGIME 
 
55. The first, and probably most important, objective of the shareholders who set up a base 
company abroad is to take advantage of the low taxation regime applicable in the base State either 
with respect to income generated by the base company or with respect to expenses borne by that 
company. If they want to take advantage of the favourable tax regime of the base State for income 
to be realized by the base company (i.e. either the base State’s corporate tax regime or its tax 
treaty network or both), the shareholders will deroute the income, which they would normally 
receive themselves and which as a result thereof would be taxable in their State of residence, to 
the base company where such income will benefit from the low taxation regime applicable there. 
Such derouting of income could take the form a “direct transfer” or an “indirect transfer” of such 
income. If in the more exceptional case that the shareholders want to take advantage of the base 
State’s favourable tax regime for the deduction of expenses, they will transfer the relevant 
expenses to the base company91. 
 
                                                 
90 E.g. the Belgian coordination centers; the Luxembourg and Irish insurance captives; captive insurance regimes in the 
Caribbean (in particular Bermudas and the Cayman Islands) etc.  
91 Tulcinsky, P., Modes d’utilisation des paradis fiscaux par les entreprises. Les paradis fiscaux et l’évasion fiscale. 
Collection de la faculté de droit de l’ULB, Bruylant, 2001, 21 et seq. ; Malherbe, J., Jeanmart, F.X., Utilisation des 
filiales et des succursales étrangères à des fins de moindre imposition, Le droit fiscal belge et l’évitement de l’impôt, 
Ed. Jeune Barreau, 1996, 38-45; Lagae, J.P., L’utilisation de sociétés étrangères par des résidents belges en vue 
d’éviter l’impôt belge, L’entreprise et le choix de la voie la moins imposée en droit fiscal belge, Ed. Jeune Barreau, 
1988, 178-185. 
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• Direct transfer of income 
 

A direct transfer of income implies that the controlling shareholders transfer the income 
producing assets (e.g. shares; securities; cash; patents and other intangibles etc.) or 
activity (e.g. certain administrative services) to the base company. The later will then 
collect the income generated by the assets in its own name and for its own account. 
 
• Indirect transfer of income 
 
Since the base company and its controlling shareholder (and the other companies of the 
group controlled by such shareholder) are distinct legal persons they can enter into all 
sorts of contractual arrangements between each other, e.g. sales contracts; service 
contracts etc.. Because of the shareholder’s controlling influence over the base company 
and the other group members, the former determines the transfer pricing policy between 
the base company and the other group members. Such enables him to set prices and 
charges for the sales and services that allow a transfer of profit from the (assumed) high 
tax jurisdictions of the controlling shareholder and/or the other group companies to the 
base company. Such an indirect transfer of profit through the manipulation of the transfer 
prices can be achieved in two ways. First, where goods are sold or services are rendered 
to the base company, the seller or the service performer charges a price or a fee which is 
lower than the “arm’s length”-price or charge92. Accordingly, profit is forgiven to the 
base company. Second, where the base company sells goods or renders services to the 
controlling shareholder or other group members, it charges a price or fee which exceeds 
the “arm’s length”-price or fee. Accordingly, the cost price or expenses of the base 
company’s co-contracting party are inflated.  
 
• Transfer of expenses 

 
Where under the domestic tax laws of the controlling shareholder (or group members) 
certain expenses are not deductible or deductible only if burdensome evidence is 
provided, a base company can be interposed to assume and deduct such expenses under 
the more lenient tax provisions of the Base State93. Of course, such implies that the base 
company realizes sufficient taxable profit to be able to claim the deduction against. 
 

2.3.2. TAX DEFERRAL 
 
56. Because a base company is treated as a separate taxpayer from its controlling shareholders, its 
income is not subject to tax in the residence State of the controlling shareholder until such income 
is repatriated. The postponement of taxation in the State of residence of the controlling 
shareholders is commonly referred to as “tax deferral”. The only taxes currently levied on the 
income of the base company are the corporate tax imposed by the base State and the withholding 
taxes levied by the source State, if any. Where such taxes are nil or much lower than the tax that 
would be charged if the income would not have been derouted to the base company, there may be 
                                                 
92 The “arm’s length”-principle is laid down in Art. 9 OECD MC and is the principle by which transfer prices in 
transactions between members of a commonly controlled organization are evaluated. It requires that, for tax purposes, 
the transfer prices of controlled transactions should be similar to those of comparable transactions between independent 
parties in comparable circumstances (see Part Two, 3.1.1.1).  
93 Examples are the transfer of shares to a company in a base State that, unlike Belgium, permits the deduction of 
capital losses on shares; the transfer of assets that are not or slowly depreciable under Belgian law to a company in a 
base State providing for more advantageous depreciation allowances that leases the assets to the Belgian resident who 
can deduct the lease payments etc.  

 36



substantial monetary advantages in earning the income through a base company, provided that 
such income is accumulated in the base company and not distributed in one way or another to the 
shareholders. Meanwhile, the base company can reinvest the reserved profit, including the tax 
saving (i.e. the difference between the tax paid by the base company and the tax that would have 
been paid if no base company had been set up)94. Where such reinvestment consists of ploughing 
back the base company’s profit as loans to the shareholders (or affiliated companies), the latter 
are even able to transfer part of their profit as deductible interest to the base company95. 
Accordingly, a tax deferral considerably increases the investment potential of the controlling 
shareholder. It is of interest to a controlling shareholder who is a resident of a State that gives 
relief for double taxation of foreign source income by way of exemption as well as to a 
controlling shareholder based in a State that gives such relief by way of tax credit.  
 
57. There are three points that must be considered in determining the potential benefits of a tax 
deferral. First, it is only beneficial if the aggregate amount of foreign taxes (i.e. base State and 
source State) is less than the tax which would have been paid in the residence State of the 
controlling shareholders in the absence of the base company. Secondly, it is only interesting if the 
income of the base company is accumulated and not distributed currently to the shareholders. 
Thirdly, if the State of residence of the controlling shareholders exempts foreign source income 
(i.e. income distributed by the base company to the shareholders) unconditionally from taxation, 
the deferral is transformed in a permanent exemption (see infra 2.3.3.). 
 
58. The extent of the benefit from the tax deferral is dependent on four factors: (i) the amount of 
income accumulated in the base company; (ii) the difference between the tax rate in the State of 
residence of the controlling shareholders and the foreign tax rates (base State and source State); 
(iii) the term for which the deferral is claimed and (iv) the interest rates96. 
 
2.3.3. RECHARACTERIZATION OF THE INCOME UPON 
REPATRIATION/SECONDARY SHELTERING 
 
59. If e.g. the base company is a patent holding company receiving royalties, the tax advantage 
derived by the controlling shareholder would be limited to the tax deferral if the base company’s 
income would have been paid on to the shareholders in a later year as a royalty that is taxed at the 
ordinary tax rate in the State of residence of the shareholders. In order to amplify the tax benefits 
associated with the base company, the profit that is repatriated by the base company to its 
shareholders is converted into an another type of income than the one that was received by the 
base company. Upon repatriation the base company’s profit will be recharacterized in a type of 
income which is more favourably taxed in the State of residence of the controlling shareholder 
than the income which such shareholder would have received in the absence of the base 
company-structure, i.e. royalties in the above example. Such technique is referred to as 
“secondary sheltering”97. Secondary sheltering is only of interest to shareholders that are 
                                                 
94 Rapakko, A., Base Company Taxation, Kluwer, 1989, 14-16; OECD, International Tax Avoidance and Evasion, 
Four Related Studies, Double Taxation Conventions and the Use of Base Companies, Issues in International Taxation, 
No. 1, OECD, 1987, no. 10-11. 
95 Lagae, J.P., L’utilisation de sociétés étrangères par des résidents belges en vue d’éviter l’impôt belge, L’entreprise et 
le choix de la voie la moins imposée en droit fiscal belge, Ed. Jeune Barreau, 1988, 185. The tax optimization effect 
may be amplified if the residence State of the shareholder allows the shareholder to deduct the interest expenses 
incurred on the loans entered into to capitalize the base company. 
96 OECD, Controlled Foreign Company Legislation, Studies in Taxation of Foreign Source Income, 1996, 16.  
97 OECD, International Tax Avoidance and Evasion, Four Related Studies, Double Taxation Conventions and the Use 
of Base Companies, Issues in International Taxation, No. 1, OECD, 1987, no. 12;  Malherbe, J., Jeanmart, F.X., 
Utilisation des filiales et des succursales étrangères à des fins de moindre imposition,  Le droit fiscal belge et 
l’évitement de l’impôt, Ed. Jeune Barreau, 1996, 47-49; Lagae, J.P., L’utilisation de sociétés étrangères par des 
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residents of a State that eliminates double taxation of foreign source income by way of 
exemption. A shareholder established in a State that gives relief for international double taxation 
by way of credit will in any event be taxable in his residence State on the income repatriated by 
the base company (with credit for the taxes imposed by the base State, if any). For such 
shareholder the tax advantage derived from the base company-structure is restricted to the tax 
deferral resulting from the sheltering of income in the base State.  
 
60. There are various ways in which the profit of the base company can be repatriated to the 
shareholders and the tax consequences (in the residence State of the shareholders and in the base 
State for withholding tax purposes) may vary significantly depending upon the characterization of 
the repatriated income and upon whether the shareholders are individuals or companies98. The 
most of obvious way to repatriate the base company’s profit is by way of a distribution of 
dividends. Alternatively, the shares in the base company could be alienated. The capital gain 
realized at that occasion generally corresponds to the profit accumulated in the base company. 
Thirdly, the shareholder could redeem part of the shares of the base company or, more drastically, 
liquidate the company. Finally, some shareholders could be appointed as directors of the base 
company and receive fees for their mandate.  
 
3. ILLUSTRATION 
 
Hereafter two schemes are presented that involve base companies and that have a connection with 
Belgium99. They are presented for illustration purposes only and not to determine whether and for 

                                                                                                                                                 
résidents belges en vue d’éviter l’impôt belge, L’entreprise et le choix de la voie la moins imposée en droit fiscal belge, 
Ed. Jeune Barreau, 1988, 188-192. 
Recharacterization of income can also occur upon receipt of income by the base company. Such will e.g. occur in case 
of an operational base company set up by employees or managers to provide their services (see supra 2.2). In such a 
case income from (in)dependent activities of the individuals is recharacterized into business profit of the base company. 
98 By way of example and assuming that the controlling shareholders are Belgian residents, the tax consequences are as 
follows. Individuals are taxed on dividends at 15% or 25% depending upon the type of shares issued by the base 
company. Individuals realizing capital gains on shareholdings in non-Belgian companies are in principle not taxable on 
the capital gains. There is an exception which applies if the tax authorities can demonstrate that the shareholders acted 
with a speculative intent or that the sale falls outside the scope of the normal management of the taxpayer’s patrimony. 
The distribution of the company’s reserves at the occasion of a stock redemption or the liquidation of a company is 
taxed at 10%. If the base company is established in a treaty country, the right to tax director’s fees is conferred to the 
base State under Art. 16 OECD MC and Belgium must exempt such fees (with progression in case of individuals) 
under Art. 23 OECD MC. Companies are either taxed on the dividends at the ordinary corporate tax rate or benefit 
from the participation exemption if the requirements therefore are satisfied (see Part Two, 3.1.4.). This regime also 
applies to capital gains realized upon stock redemptions or liquidation of the base company. Capital gains realized upon 
a sale of the shares, however, are either taxable at the ordinary rate or non-taxable depending upon whether the shares 
qualify for the participation exemption. The conditions are, however, less burdensome than for dividends. The basic 
requirement that must be met is that the company of which the shares are alienated is a company that is subject to 
corporate tax  and that is not excluded for the participation exemption under one of the anti-avoidance rules (see Part 
Two, 3.1.4.).  
99 In theory a third scheme could be proposed whereby Belgium represents the base State. Indeed, Belgian coordination 
centers are to be characterized as base companies for the purposes of this Study. However, it is of no interest to this 
study to analyze the Belgian tax implications of coordination centers. Such has been done elsewhere at many occasions 
(For the most recent study, see Minne, P., Douénias, S., Planification fiscale internationale des sociétés belges, Larcier, 
2004, 481-505). Secondly, the coordination center regime (even after the amendments thereto by the Law of 24 
December 2002) is due to expire by the end of 2010 as a result of the EU Code of Conduct; the OECD initiatives to 
curtail harmful tax practices and a judgment of the ECJ partially invalidating a decision of the EU Commission and a 
decision of the EU Council that the tax privileges granted to such centers constitute illegal state aid (Commission, 17 
February 2003, IP/03/242; ECJ, 22 June 2006, Belgium & Forum 187 v. Commission, joined cases C-182/03 and C-
217/03; ECJ, 22 June 2006, Commission v. Council, C-399/03). However, certain anti-abuse measures taken by other 
States that could apply to coordination centers will be discussed further in this study (see Part Three, 6.2. and 6.3.).  
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which countries the structures work. The anti-abuse measures enacted by Belgium and other 
jurisdictions to counteract such tax planning are discussed in the next Parts of this study. 
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3.1. Belgium: residence State of the controlling shareholders of the base company 
 
SCHEME 11 
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3.2. Belgium: source State of income flows to the base company 

 
SCHEME 12 
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PART TWO: CONDUIT & BASE COMPANIES 

 
PREVENTION OF ABUSE UNDER BELGIAN DOMESTIC LAW 

 
THE (NON)-RECOGNITION OF A BELGIAN OR FOREIGN 

COMPANY OR OF ITS LEGAL ACTS FOR BELGIAN INCOME 
TAX PURPOSES 

 
 
INTRODUCTION : SCOPE OF THE STUDY 
 
1. In Part One it has been described that with a view to receive Belgian source income in a more 
tax beneficial way than if such income were received directly, residents of a State (State R) set up 
conduit companies in a third State (State C) through which such Belgian source income is 
channeled (see e.g. 1.3., Schemes 3 and 4). Also, non-residents of Belgium establish conduit 
companies for tax purposes in Belgium (e.g. to benefit from a favorable Belgian tax treaty or of 
the Belgian participation exemption that is more advantageous than in their State of residence, see 
e.g. Schemes 5, 6 and 8). Finally, residents of Belgium set up conduit companies abroad for treaty 
or Directive-shopping purposes (e.g. Schemes 7 and 9) or base companies with a view to shelter 
income that may even be of Belgian source (e.g. Schemes 11 and 12). In Part One it has been 
concluded that the conduit or base company will in all likelihood be an entity that benefits from a 
legal personality separate from that of its shareholders and that is recognized as a taxpayer 
distinct from its shareholders for income tax purposes.   
 
In this Second Part it will be examined whether and to what extent Belgian law requires the 
Belgian tax authorities to recognize the separate existence of conduit and base companies, the tax 
residence of such companies and the involvement of such companies in transactions with a 
Belgian nexus. This is dealt with infra sub 1 and 2. Thereafter (sub 3) I will discuss a number of 
anti-avoidance measures enacted in the BITC with a view to prevent international tax avoidance. 
 
1. THE RULE: RECOGNITION OF THE EXISTENCE OF A SEPARATE 
LEGAL ENTITY 
 
2. Generally speaking, under the rules of Belgian international private law Belgium recognizes 
the distinct legal personality of a legal entity provided that it has been validly incorporated under 
the laws of its principal establishment (which is the applicable conflict of laws rule under Belgian 
international private law) and that the entity enjoys a distinct legal personality under such laws. 
There is no need to comply with any further formalities to obtain that result under Belgian law. 
This conclusion also applies for Belgian income tax purposes even if the foreign company has 
been set up for tax avoidance purposes. However, such “de plano”-recognition of a legal entity 
and the conclusion regarding tax avoidance are subject to a number of exceptions. In the next two 
Sections this general rule according to which the separate legal personality of companies is 
recognized under Belgian (tax) law will be discussed. The exceptions will be discussed sub 2. 
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1.1. Companies formed in accordance with the Belgian company laws 
 
3. A company that is formed in accordance with the rules of the Belgian company law exists as of 
the date that its founding shareholders agree to form the company. However, it only enjoys legal 
personality separate from that of its shareholders as of the date that an excerpt of the deed of 
incorporation is filed with the clerk of the commercial tribunal1. A company that is validly 
incorporated; enjoys separate legal personality; has its registered office, principal establishment 
or seat of management or administration in Belgium and carries on a trade or business or profit-
generating activities is recognized as a corporate taxpayer for Belgian income tax purposes2. No 
further formalities must be complied with to that effect.  
 
Accordingly, the conduit companies that are incorporated under Belgian law and have their 
principal place of management in Belgium under the Schemes nos. 5, 6 and 8 discussed in Part 
One will be recognized for Belgian income tax purposes and will be taxed in Belgium as resident 
companies. The Belgian income tax authorities have no interest in denying the existence of such 
companies for Belgian income tax purposes. Since the companies are controlled by shareholders 
that are non-residents of Belgium, a denial of the existence of a Belgian conduit for Belgian 
income tax purposes would result in an allocation of income to non-residents and thus in a loss of 
tax revenues for the Belgian treasury. This is not necessarily true for the conduit companies in 
Schemes 6 a and b. They are set up with the aim of avoiding the Belgian withholding tax that 
would be imposed in case of a direct distribution of dividends to the ultimate parent company. 
This is also not true if the conduit company under Scheme 10 would be set up in Belgium. By 
claiming a tax sparing credit a Belgian company interposed in a licensing of intangibles can 
significantly reduce its tax liability resulting from other operations since the tax sparing is 
credited against the overall tax liability of the company including income from other operations 
than the licensing activity. A denial of the existence of such conduits or of its involvement in 
operations could be profitable to the Belgian tax authorities.  In Section 2 hereafter I will analyze 
the legal basis on which the entity or its involvement in legal acts can be disregarded under 
Belgian law. Belgian conduits could, however, be subject to certain specific anti-avoidance 
provisions laid down in the BITC. Such is dealt with in Section 3. 
 
1.2. Companies formed under the rules of foreign company law 
 
4. In international private law the legal status and capacity of legal entities (“de staat en 
bekwaamheid van rechtspersonen”) is determined by the so-called “lex societatis” or the 
“national law” of the legal entity3.  The “lex societatis” includes, inter alia, the provisions 
governing the establishment, the functioning (internal functioning and external representation) 
and the dissolution of a legal entity4.  
 
5. The conflict of laws rule of Belgian international private law which determines the “lex 
societatis” of a legal person referred, until the codification of the rules of Belgian international 
private law by the Act of 16 July 2004, to the place where the “real seat” of the company was 

                                                 
1 Art. 2 §4; 20 and 68 of the BCC; Geens, K., et alia, Overzicht van Rechtspraak, Vennootschappen, 1992-1998, T.P.R., 
2000, 166. 
In order for the terms of the deed of incorporation to be enforceable against third parties, such deed must be published 
in the Official State Gazette (Art. 76 BCC). 
2 Art. 2 §1° and 2° jo. Art. 179 BITC.  
3 Van Hecke, G., Lenaerts, K., Internationaal Privaatrecht, Brussel, Story-Scientia, 1989, 11-12; Erauw, J., Beginselen 
van Internationaal Privaatrecht, Story-Scientia, 1985, 256 et seq. 
4 Tilquin, T., L’incorporation comme facteur de rattachement de la lex societatis, R.P.D.S., 1998, 11. 
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established5. Until the enactment of the Act of 16 July 2004 such rule was embodied in the 
Belgian Code on Company Law. In other jurisdictions other conflict of laws rules may apply to 
determine the “lex societatis” of a legal person, the most important of which is the rule of “the 
place of incorporation” of the company6. To a certain extent, the choice of Belgium to apply the 
criterion of the “real seat” as its conflict of laws rule is explained by the desire to avoid “fraus 
legis”. The lawmaker wanted to prevent Belgians from setting up letter box companies with 
registered office in a tax haven or from intentionally setting up companies in a foreign 
jurisdiction with a view to circumvent rules of Belgian company law which they consider as 
being disadvantageous, while such companies are effectively managed from Belgium7.  
  
6. The critical point with respect to the application of the Belgian conflict of laws rule is the 
determination “in fact” of the real seat of the company. For the purposes of determining the real 
seat of a company under Belgian international private law, only the criteria developed under 
Belgian law (i.e. case law) are relevant and no regard may be had to the rules, principles or tests 
of foreign law8 . The real seat of the company is the place from where the company is effectively 
managed, i.e. the place from where the management directives and impulses originate and which 
some authors have defined as the “nerve center” of the company 9. I prefer to call it the 
“corporate headquarters”. It refers to the place where the important corporate decisions are 
taken, where the board of directors and/or senior executive officers meet and the shareholders 
assemble. However, other criteria have also been taken into account (sometimes where the board 
and the shareholders meet at different locations) such as the place where the company’s main 
offices are established or where its accounts, corporate records and archives are kept10. If such 
indicia are scattered among different countries, preference should be given to the country where 
the board of directors meet or, according to some authors, the place where the corporate body 

                                                 
5 Art. 56 BCC: “A company of which the real seat is established in Belgium is subject to the Belgian laws although its 
deed of incorporation has been drawn up abroad”.Although Art. 56 BCC is drafted in a unilateral way (i.e. literally it 
applies only to companies having their real seat in Belgium), Belgian case law and legal doctrine have given it a 
multilateral interpretation, in that companies the real seat of which is established outside Belgium are governed by the 
laws of the State where that real seat is established (Supreme Court 12 April 1888, Pas. 1888, I, 186 (Opinion PG 
Mesdach de ter Kiele); Prioux, R., Les sociétés belges et les sociétés étrangères,  Dernières evolutions en droit des 
sociétés, éd. Jeune Barreau, 2003, 315; Meeusen, J., Commentaar bij Art. 56 Ven., Vennootschappen en Verenigingen. 
Artikelsgewijze Commentaar met overzicht van rechtspraak en rechtsleer, Kluwer, 2000, 13; Rigaux, W., Fallon, M., 
Droit international privé II, Droit positif belge, Brussel, Larcier, 1993, 732; Van Hecke, G., Lenaerts, K., 
Internationaal Privaatrecht, Brussel, Story-Scientia, 1989, 348. 
Art. 56 BCC applies to all companies that enjoy legal personality, regardless whether they engage in a commercial or 
non-commercial (civil) activity (Meeusen, J., Commentaar bij Art. 56 Ven. W., Vennootschappen en Verenigingen. 
Artikelsgewijze Commentaar met overzicht van rechtspraak en rechtsleer, Kluwer, 2000, 25).  
6 Under the place of incorporation-rule the “lex societatis” of the company is determined by the laws under which the 
company has been incorporated. As opposed to the “real seat”-rule which refers to the country with which the 
company is most closely connected (at least in terms of decisional power), the rule of the “place of incorporation” 
relies on the intention of the founders of the company. It is applied in the Anglo-American law systems, the 
Scandinavian countries, the Netherlands, Switzerland, Italy etc. (Tilquin, T., L’incorporation comme facteur de 
rattachement de la lex societatis, R.P.D.S., 1998, 22 et seq., Wouters, J., Over vennootschappen, verwijzigingsregels en 
vrijheid van vestiging, T.R.V., 1991, 458). 
7 Gedr. St. Kamer, 1865-1866, no. 62, 558-559 and the sources quoted by Tilquin, T., L’incorporation comme facteur 
de rattachement de la lex societatis, R.P.D.S., 1998, 19. 
8 Meeusen, J., Commentaar bij Art. 56 Ven.W., Vennootschappen en Verenigingen. Artikelsgewijze Commentaar met 
overzicht van rechtspraak en rechtsleer, Kluwer, 2000, 15; Bouckaert, F., Erauw, J., Overzicht van rechtspraak (1985-
1992) Internationaal Privaatrecht en Nationaliteitsrecht – Het statuut van rechtspersonen, T.P.R., 1993, 662. 
9 Wouters, J., Over vennootschappen, verwijzigingsregels en vrijheid van vestiging, T.R.V., 1991, 457; Van Hecke, G., 
Lenaerts, K., Internationaal Privaatrecht, Brussel, Story-Scientia, 1989, 338. 
See e.g. Court of Appeals Antwerp, 13 March 2000, T.R.V., 2000, 236. 
10 For a detailed overview of the Belgian case law, see Meeusen, J., Commentaar bij Art. 56 Ven. W., Vennootschappen 
en Verenigingen. Artikelsgewijze Commentaar met overzicht van rechtspraak en rechtsleer, Kluwer, 2000, 14-15. 
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meets that has the power to effectively manage and control the company’s business11. The real 
seat of the company does not necessarily coincide with the company’s registered office 
(“statutaire zetel”). The latter is the seat which must (under Belgian law12) or may (sometimes 
under foreign law) be mentioned in the by-laws of the company. The place of establishment of 
the registered office is a formal test. The determination of the real seat of a company is a 
determination “in fact” whereby facts prevail over form. According to some authors there is, at 
least upon the incorporation of the company, a presumption that the real seat is based at the 
registered office as indicated in the by-laws13. I agree but such a presumption must be a rebuttable 
one14. If it appears from the facts that the company is effectively managed from a different place 
than from its registered office, that other place should prevail. Such is confirmed by a decision of 
the Court of Appeals of Brussels which, after having found that the registered office of an 
association governed by French law was according to its by-laws based in Paris, held on the basis 
of a number of factual findings that its real seat was based in Brussels at the private residence of 
its president15.  Since the real seat refers to the corporate headquarters where the important 
management decisions are taken it must also be distinguished from the seat of operations of the 
company which points to the center of economic activity of the company16. The operational 
center of a company and its headquarters may be situated at different locations and the latter 
prevail.  
 
7. As will be explained in more detail below sub 2.3.2.2.2., the difficulties faced in practice to 
determine a company’s real seat under the conflict of laws rule (caused by the fact that board 
meetings are e.g. held in another country than the country where the company’s registered office 
is established or are held in several countries or by video conferencing with board members 
participating from different countries etc.) are the same as those that are encountered in income 
tax matters where a similar criterion is used to determine a company’s tax residence. 
 
8. As a result of the codification of the rules of Belgian international private law by the Act of 16 
July 2004, the conflict of laws rule has been removed from the Belgian Code on Company Law 
and enacted in the new Code on International Private Law in a slightly amended form17. 
According to Art.110 BCIPL “legal persons are governed by the laws of the State on the territory 
of which they have their principal establishment since their incorporation”. This new conflict of 
laws rule now clearly applies to all legal persons and the term “real seat” has been replaced by 
the term “principal establishment”18.  According to the legislative history of the BCIPL it was not 

                                                 
11 Compare Lenaerts, K., Het personeel statuut van een Belgische vennootschap bij overbrenging van de werkelijke 
zetel naar het buitenland, T.R.V., 1988, 113 with Prioux, R., L’art. 197 des lois coordonnées sur les sociétés 
commerciales, disposition méconnue de droit international privé belge, R.G.D.C./T.B.B.R., 1989, 484.  
12 Art.69, 2° BCC. 
13 Erauw, J., Rechtspersonen met activiteiten over de landsgrenzen, Rechtspersonenrecht, Van Eeckhoutte, W., (ed.), 
Mys & Breesch, 1999, 120. 
14 Gilcart, S., A propos des associations, de leur siege social et de la loi applicable, R.G.D.C./T.B.B.R., 2004, 212. 
15 Court of Appeals Brussels, 15 July 1998, J.T., 1999, 647. It is generally admitted that Art. 56 BCC also applies to 
determine the “lex societatis” applicable to associations (Vander Elst, R., Droit international privé, Règles générales 
des conflits ds lois, Rép. Not., XVIII, L.I, 92.2). 
16 For the evolution in the Belgian case law, see Tilquin, T., L’incorporation comme facteur de rattachement de la lex 
societatis, R.P.D.S., 1998, 20-21. 
A decision of a lower Court has given particular weight to the center of operational activity in Belgium of a company 
with registered office in Luxembourg where the Court found the Luxembourg seat to be purely formal (Commercial 
Trib. Hasselt, 22 April 1988, R.D.C., 1988, 404). 
17 Belgian Official State Gazette of 27 July 2004, 57344. Art. 56 BCC is abolished by Art. 139, 10° BCIPL.  
18 It must be noted that Art. 56 BCC in its previous form (i.e. Art. 197 of the Coordinated Laws on Companies) also 
referred to “principal establishment” and that that notion was abandoned because it was believed that the term “real 
seat” more appropriately reflected the terminology used in case law and doctrine, although it was not intended to 
change the meaning of the term (Parl. St. Kamer, 1998-99, no. 1838/1, 29). 
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intended to modify the meaning of the term19. Art. 4 (3) BCIPL now expressly defines how the 
“principal establishment” of a legal person must be ascertained. For that purposes one must “in 
particular give consideration to the place where the center of management, as well as the 
operational center of the legal person is established and, in secondary order, to the place where 
the registered office is established”. This definition seems to contradict the position reflected in 
the legislative history that there was no intention to modify the meaning of the term “real seat” 
since it results from Art. 4 (3) BCIPL that weight must also be given to the place where the 
operational center of the company is situated. It further appears that the test of “operational 
center” must be given the same weight as the test of “the center of management”, i.e. the 
company’s decision making headquarter. Under previous law, the corporate headquarter must be 
clearly distinguished from the operational center and only the first test was controlling. Now the 
BICPL seems to suggest that the tests of “center of management” and “operational center” are of 
equal weight. However, the legislative history to the BCIPL appears to invalidate this conclusion. 
It states that Art. 4 (3) contains three distinct tests which must be applied in declining order, i.e. 
first the center of management must be determined, then the operational center and finally the 
registered office20. This statement seems not to accord with the clear text of Art. 4 (3) BCIPL 
pursuant to which only the registered office (“statutaire zetel”) is of secondary importance to the 
two other tests (center of management and operational center)21. The legislative history seems to 
depart even further from the text of the statute where it states that if the operational center and the 
registered office are established at the same place, these combined tests take priority over the 
place of establishment of the center of management. Each time the corporate headquarters are not 
based at the place where the registered office and operational center of the company are 
established, the legislative history may even be read as overriding the existing case law according 
to which the “real seat” or –under the new terminology – “the principal establishment” refers to 
the corporate headquarters where the principal management decisions are taken. Apparently the 
latter statement has been included in the legislative history to ascertain that a Belgian operational 
company which is a subsidiary of a foreign parent company has its principal establishment in 
Belgium notwithstanding the fact important management decisions regarding that subsidiary are 
taken by the parent company abroad22. 
 
9. Art. 110 of the BCIPL also codifies the so-called conflict rule of “renvoi” which was generally 
accepted by Belgian legal doctrine23.  If, after having applied the principal conflict of laws rule 
(i.e. the State where the principal establishment is based), the conflict of laws rules of the State of 

                                                 
19 Report of the Commission of Justice, Parl. St., Senaat, 2003-04, no. 3-27/7, 202 and 259; Proposal of BCIPL, 31-32 
and 129-130. 
20 Proposal of BCIPL, 31-32. 
21 Hence, the registered office becomes relevant only if the two other criteria are not useful. 
22 Proposal of BCIPL, 32. This statement has been criticized in recent literature. P. Wautelet argues that the primary 
criterion for determining the subsidiary’s principal establishment is the place where the board of directors meet. A 
Belgian subsidiary of a foreign company will normally assure that its board meetings are held in Belgium. The 
company is then subject to Belgian law and the position in the legislative history is pointless. The fact that the board of 
the subsidiary follows instructions of its shareholders or approves decisions taken abroad by its parent company does 
not invalidate this conclusion (Wautelet, P., Quelques réflexions sur la les societatis dans le Code du droit 
international privé, p. 22-23 (to be published in R.P.S. 2006)). 
23 Rigaux, F., Fallon, M., Droit international privé II, Droit positif belge, Brussel, Larcier, 1993, 749; Blumberg, J.P., 
Over het grensoverschrijdende associatieconcern, zetelverplaasting en internationale fusie, T.P.R., 1992, 817; Van 
Hecke, G., Lenaerts, K., Internationaal Privaatrecht, Brussel, Story-Scientia, 1989, 348; Prioux, R., L’art. 197 des lois 
coordonnées sur les sociétés commerciales, disposition méconnue de droit international privé belge, R.G.D.C., 1989, 
485. 
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such principal establishment in turn refer to the laws pursuant to which the legal person has been 
incorporated, that legal person will be governed by the laws of the State of incorporation24. 
 
10. Once it has been determined which “lex societatis” is applicable to a legal person under the 
relevant conflict of laws rule, one must consider the series of legal issues that are governed by 
such “lex societatis”. As indicated above, it has generally been admitted that the “lex societatis” 
includes the provisions governing the establishment, the functioning and the dissolution of a legal 
person and that the “lex societatis” must be broadly construed25. Art. 111 of the BCIPL now 
expressly enumerates the different legal issues that are to be resolved under the applicable the 
“lex societatis”26. It results from the way in which Art. 111 BCIPL is drafted that the “lex 
societatis” governs the “birth”, “life” and “death” of a legal person. As a result the “lex 
societatis” will determine the formal conditions (requirement of a deed of incorporation; 
requirement of an authentic or non authentic deed27) as well as the basic requirements (minimum 
number of shareholders; minimum capital; issue of shares or other corporate interests and the 
rights and obligations attached thereto etc.) and the rules on publicity (registration; publications 
and filings etc.) that must be respected to validly incorporate the legal person28. Likewise the “lex 
societatis” will determine the sanctions that are applicable in case of non-compliance with the 

                                                 
24 Wautelet, P., Le nouveau droit international privé belge, J.T. 2005, 181 and 198; Meeusen, J., Commentaar bij Art. 
56 Ven. W., Vennootschappen en Verenigingen. Artikelsgewijze Commentaar met overzicht van rechtspraak en 
rechtsleer, Kluwer, 2000, 16-18. 
Applying the principle of “renvoi” a French court ruled that the Banque Ottomane, a bank incorporated under Turkish 
law, the principal establishment of which was based in the UK was governed by the laws of Turkey because the rule of 
English law in turn referred to the place of incorporation of the company (Court of Appeals Paris, 19 March 1965, 
J.D.I., 1966, 117 (note Goldman, B.). See also Court of Appeals Paris, 3 October 1984, J.D.I., 1986, 156 (note 
Goldman, B.); Lenaerts, K., Het personeel statuut van een Belgische vennootschap bij overbrenging van de werkelijke 
zetel naar het buitenland, T.R.V., 1988, 113. 
25 Meeusen, J., Commentaar bij Art. 56 Ven. W., Vennootschappen en Verenigingen. Artikelsgewijze Commentaar met 
overzicht van rechtspraak en rechtsleer, Kluwer, 2000, 32-33 and the authors quoted there; Parl. St., Senaat, 2003, no. 
3-27/1, 131. 
26 Art. 111 BCIPL: “The law governing legal persons in particular determines: (1) the existence and the legal 
character of the legal person; (2) the name; (3) the incorporation, dissolution and liquidation, (4) the legal capacity of 
the legal person,(5) the composition, powers and functioning of the corporate bodies (6) the internal relations between 
the shareholders or partners as well as the relations between the legal person and the shareholders or partners, (7) the 
way in which one becomes a shareholder or partner and loses that status, (8) the rights and obligations related to the 
shares and interests and the way such rights and obligations are exercised, (9) the liability for infringements of the 
company laws or by-laws, (10) the extent to which the legal person is liable against third parties for debts incurred by 
its representatives”.  
27 It is generally admitted that the “lex societatis” determines the formal conditions that must be complied with to 
incorporate a company, but if the “lex societatis” requires an authentic deed to that effect such deed may be drawn up 
by an officer (e.g.. a notary) in accordance with the laws of the State where the deed is recorded (Meeusen, J., 
Commentaar bij Art. 56 Ven. W., Vennootschappen en Verenigingen. Artikelsgewijze Commentaar met overzicht van 
rechtspraak en rechtsleer, Kluwer, 2000, 34; Vander Elst, R., Le droit international privé, Règles générales des conflits 
de lois, Rép. Not., XVIII, no. 86.1. 
28 This is also true for companies established within the EU. As has been made clear by the ECJ in the Ubbink-case EC-
Directive 68/151 does not determine the conditions under which a company acquires its legal personality. Such is left 
to the discretion of the Member States. However, in the same ruling the ECJ expanded the notion of a company having 
acquired legal personality. It held that a third party can rely on the appearances created by the company’s 
representatives to believe that such company exists if the information on the company has been disclosed in public 
registers in accordance with the provisions of Directive 68/151, even if the company has not yet acquired legal 
personality because the formalities to that effect have not been complied with. Such company exists under the 
applicable national law of the Member State until it is annulled (ECJ, 20 September 1988, Ubbink Isolatie, C-136/87; 
Geens, K., De nietigheid bij de oprichting van een vennootschap, T.P.R., 1990, 1661-1668; Geens, K., Het Hof van 
Justitie over de Eerste Richtlijn: het constituerend effect van openbaarmakng bij niet opgerichte vennootschappen, 
T.R.V., 1988, 444 et seq.). This could in theory apply to e.g. a Belgian Naamloze Vennootschap the deed of which has 
not been filed with the commercial tribunal, but has been published in the Official State Gazette. 
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aforementioned requirements (nullity of the company; liability of founders etc.)29. If a legal 
person has complied with the formal, basic and publicity requirements imposed by the applicable 
“lex societatis”, this “lex societatis” will determine the conditions under which the company will 
acquire its legal personality (e.g. automatic acquisition upon incorporation or acquisition 
subsequent to the filing of the deed of incorporation with a public register or some other form of 
registration). The “lex societatis” will also determine the scope (“content”) of such separate legal 
personality, i.e. the legal attributes (rights and obligations) conferred to the legal person. Legal 
personality is not a monolithic concept. There are varies degrees of legal personality and the 
extent to which a legal entity will hold rights and obligations may thus considerably differ from 
one country to another30. These principles have been expressly confirmed by the Belgian 
Supreme Court in its Sonatrach-decision. The Supreme Court held that the question whether 
Algerian government owned enterprises enjoy a legal personality that is distinct of that of the 
Algerian State must be determined according to Algerian law which was the applicable law under 
the Belgian conflict of laws rules and that Algerian law accordingly determines the “content” of 
such distinct legal personality31. The fact that there are important differences between the 
“content” of such legal personality under Belgian and Algerian was held not to be decisive32. The 
“lex societatis” will further determine the type of company (limited or unlimited liability 
company etc.); its internal functioning; the way in which it will be represented towards third 
parties; the composition of the board of directors; the powers of such board and the way in which 
it is organized; the types of shares to be issued and the rights and obligations attached thereto; etc. 
Finally, the “lex societatis” determines the rules on the dissolution and liquidation of the 
company (appointment of liquidators, powers of the liquidators, the circumstances under which 
the legal person continues to retain its distinct legal personality during the liquidation etc.)33. 
 
11. Once a company is validly incorporated under the “lex societatis” as determined by the 
conflict of laws rules (i.e. the laws of the State where its principal establishment is based, except 

                                                 
29 Jafferali, R., L’application du droit belge aux sociétés de droit étranger. Une esquisse des contours de la lex 
societatis, R.D.C., 2004/8, 775;  Meeusen, J., Commentaar bij Art. 56 Ven. W., Vennootschappen en Verenigingen. 
Artikelsgewijze Commentaar met overzicht van rechtspraak en rechtsleer, Kluwer, 2000, 34 
30 A good example is the European Economic Interest Grouping (EEIG), a body which is identical in all European 
Member States (except with regard to its status as a legal person). According to Art. 1 (3) of the Council Regulation no. 
2137/85 of 25 July 1985, the EEIG has the following capacity from the date of its registration :“…the capacity, in its 
own name, to have rights and obligations of all kinds, to make contracts or accomplish other legal acts, and to sue and 
be sued”. The Regulation leaves it open for the Member States to decide whether an EEIG registered in its State has 
legal personality. A number of Member States (e.g. Germany, Italy, Denmark) have decided that an EEIG has no legal 
personality. The reason why Germany and Italy have decided so is that such States recognize as legal persons entities 
which continue in being, despite changes in their members. This results in a strict separation between the assets of the 
legal person and those of its members, with the result that the members cannot be liable for the entities’liabilities. Since 
members of an EEIG are so liable, it does not conform to the German or Italian domestic law concept of a legal person. 
For other examples see Avery Jones, J., et alia, Characterization of Other States’ Partnerships for Income Tax, Bull. 
I.B.F.D., 2002, 296-299.  
31 Supreme Court, 6 december 1996, Arr. Cass., 1996, 1172, Opinion AG Bresseleers; Court of Appeals Gent, 6 
December 2001, T.R.V., 2002, 376 (note Vandekerckhove, K.); De Grootte, B., De rechtspersoonlijkheid van 
buitenlandse overheidsbedrijven toegelicht, Recente Arresten van het Hof van Cassatie, 1997, 329-331. Art. 56 BCC 
(now Art. 110 BICPL) does not apply to legal entities of public law. The applicable conflict of law rule in that case is 
the laws of State of incorporation, which was Algerian law. 
32 The differences in “content” of the legal personality related, inter alia, to the fact under Algerian law the State owned 
enterprises did not own assets that were separated from the assets of its shareholder (“afwezigheid van afgescheiden 
vermogen”). The fact that the enterprises were not financially and administratively independent from its shareholder 
was held not to be sufficient to set their own legal personality aside. For a detailed analysis of the “content” of the legal 
personality, see the decision of the Court of Appeals of Gent ruling on referral from the Supreme Court (Court of 
Appeals Gent, 6 December 2001, T.R.V., 2002, 376 (note Vandekerckhove, K.). 
33 Jafferali, R., L’application du droit belge aux sociétés de droit étranger. Une esquisse des contours de la lex 
societatis, R.D.C., 2004/8, 773-790; Meeusen, J., Commentaar bij Art. 56 Ven. W., Vennootschappen en Verenigingen. 
Artikelsgewijze Commentaar met overzicht van rechtspraak en rechtsleer, Kluwer, 2000, 32-36 and 44-45. 
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in case of “renvoi”, see margin no. 9 and has acquired legal personality under the laws of that 
State, that company, its distinct legal personality and the rights and obligations there from 
derived, will be recognized by the Belgian legal order without compliance with any further 
formality34. Such automatic recognition of a foreign company with legal personality – which is 
often referred to as a “de plano” recognition – is guaranteed by Art. 58 BCC according to which 
any company that is incorporated abroad and that has its real seat there is allowed to engage in 
activities in Belgium, to act in legal proceedings and to open branch offices in the country35.  
 
12. It is a general principle of Belgian tax law that tax law is governed by private law, to the 
extent that tax law does not explicitly or implicitly departs from private law. This means that, 
subject to this proviso, terms and concepts used in tax laws should be construed in accordance 
with their private law meaning and that legal acts entered into by taxpayers should be 
characterized in accordance with private law rules and principles36. The principle that tax law is 
governed by private law extends to the rules of Belgian international private law. Accordingly, 
foreign private law will determine the meaning of a term used in the BITC whenever the Belgian 
conflict of laws rules points towards the application of foreign law37. The BITC uses the term 
(“Belgian and foreign) company” and defines it as “any company, association, establishment or 
institution which is validly incorporated and enjoys legal personality (…)”38. Whether a foreign 
company is validly incorporated and/or benefits from legal personality must be determined in 
accordance with the rules of the “lex societatis” that govern such foreign company39. As 
mentioned before the private (often company or commercial) laws of the State where the 
principal establishment of that company is based are controlling for this purpose (except in case 
of “renvoi”). Since there is no provision in the BITC that allows the Belgian tax authorities to 
disregard the legal personality of a foreign company for income tax purposes (see infra 2.2), a 
foreign company or other entity that has been validly incorporated and has acquired legal 
personality under the governing “lex societatis”, must be recognized “de plano” for Belgian 

                                                 
34 Meeusen, J., Commentaar bij Art. 56 Ven. W., Vennootschappen en Verenigingen. Artikelsgewijze Commentaar met 
overzicht van rechtspraak en rechtsleer, Kluwer, 2000, 28-29; Sace, J., et alia , La loi nationale face aux structures 
patrimoniales étrangères, Rev. Not. B., 2000, 236; De Grootte, B., De rechtspersoonlijkheid van buitenlandse 
overheidsbedrijven toegelicht, Recente Arresten van het Hof van Cassatie, 1997, 328; De Page, P., van de Walle de 
Ghelcke, B., Les personnes morales étrangères et l’ordre public international belge, R.P.S., 1979, 8-14; Erauw, J., 
Beginselen van Internationaal Privaatrecht, Story-Scientia, 1985, 257-260; Van Gerven, W., Beginselen van Belgisch 
Privaat recht, I, Algemeen Deel, Standaard Wetenschappelijke Uitgeverij, 1973, 136; Poullet, P., Manuel de droit 
international privé belge, 3° éd., 1947, no. 200. 
35 Belgium has also signed and ratified the Convention of the Hague of 1 June 1956 concerning the recognition of the 
legal personality of foreign companies, associations and institutions (Belgian Official State Gazette of 26 October 
1966) and the European Convention of 29 February 1968 on the mutual recognition of companies and legal persons 
(Belgian Official State Gazette of 18 June 1971 and 24 March 1978). None of those Conventions has entered into force 
yet. 
36 This principle is not codified in the BITC or another statute but it is a settled court-based rule that is generally 
accepted by legal doctrine (see e.g. Supreme Court, 13 March 1986, Pas., 1986, I, 886; Supreme Court, 20 March 
1958, Pas., 1958, I, 807, opinion AG Dumon; Supreme Court, 7 June 1934, Pas.,1934, I, 311 opinion PG Gesche; 
Supreme Court, 9 July 1931, Pas., 1931, I, 218; Van Ommeslaghe, P., Droit commun et droit fiscal, J.D.F., 1989, 5-32)  
37 For a confirmation of this point of view with respect to the characterization for Belgian income tax purposes of a 
transaction governed by foreign law, see Garabedian, D., “Forme” et “Substance” en droit fiscal belge, J.D.F., 2003, 
217; Garabedian, D., Form and Substance in Tax Law, Belgian Report, Cah. Dr. F. Int., Vol. LXXXVIIa, IFA 2002 
Oslo Congress, Kluwer, 2002, 166. See also Supreme Court, 15 February 1967, Pas., I, 1967, 741. 
38 Art. 2 (2), 1°, 2° and 3° BITC. 
39 Contra: Mortier, F., Fisk. Koer., 2003, 484. According to the author applying foreign law is a practical solution that 
has no legal basis in Belgium law. Since Belgian tax law is public law and of public policy it would mean that only 
Belgian law can be applied. If I understand the author correctly the exception of international public policy applying in 
matters of international private law would justify the non-application of foreign law in the case at hand. As will be 
explained below sub 2.1.1, that position cannot be endorsed. For the rest the author’s theory is based on a confusion 
between the application of foreign public and private law rules and on the writings of German and other foreign authors 
which are not relevant for deciding a point of Belgian law.  
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income tax purposes and its distinct legal personality must be respected for such purposes40. This 
conclusion is shared by the Belgian tax authorities in their official Commentary on the BITC41. 
Belgian courts have at several occasions confirmed it, even in cases where the company had 
obviously been set up for tax avoidance purposes42.  
 
13. In determining whether a foreign company enjoys a separate legal personality only the private 
(most often company or commercial) laws of the governing “lex societatis” may be considered. 
How the foreign company or legal person is treated under the tax laws of its State of residence is 
by no means decisive. Neither is it relevant that the legal form of the company is not comparable 
to that of a Belgian company, nor that a similar type of entity known under Belgian law would 
not have enjoyed legal personality under Belgian law43. The tax authorities accept this conclusion, 
but it appears from the discussions above (see Part One, 2.1.1.2) and below (see margin nos. 14 
and 16) that sometimes they have difficulties in drawing the appropriate tax consequences 
therefrom44.  
 
14. Complications may arise where a company or entity having legal personality under the private 
laws of the governing “lex societatis” is not taxed as a corporate body in its State of residence but 
as a transparent entity.  A typical example is the French “Société Civile Immobilière” that enjoys 
legal personality under French law as soon as it is registered45. It results from the above that such 
a company is to be regarded as a foreign company for Belgian tax purposes despite its treatment 
as a tax transparent entity in its home jurisdiction. The principle of territoriality as applicable in 
Belgian tax matters precludes the use of provisions foreign tax law (i.e. the French tax 
transparency provisions) for purposes of determining such a company’s Belgian income tax 
liability46.  
 
15. Another complication arises where a foreign entity has legal personality under the “lex 
societatis” as determined by the applicable conflict of laws rule but there are (considerable) 
differences between the rights and obligations which that entity derives from its legal personality 
if compared to the rights and obligations of a Belgian separate legal entity. There is to my 
knowledge no precedent in Belgian tax law that sheds any light on this issue. In the 
aforementioned Sonatrach-case – which is not a tax case – the Supreme Court ruled that the fact 
                                                 
40 Lagae, J.P., De fiscale erkenning of niet-erkenning van de vennootschap of van haar tussenkomst, T.F.R., 1999, 835; 
Hinnekens, L., De niet-erkenning van Delaware-achtige vennootschappen ter ontwijking via het Europees recht van 
het Belgisch belastingrecht, T.R.V., 1993, 438; Gemis, G., Hoe kijkt de Belgische fiscus tegen buitenlandse holdings 
aan? Zeven stokken achter de deur, A.F.T., 1991, 45; Colaert, A.M., The disregard of a legal entity for tax purposes, 
Belgian Report, Cah. Dr; F. Int., Vol. LXXIVa, IFA 1989 Congress Rio de Janeiro, Kluwer, 1989, 195; Van 
Crombrugge, S., Doorbraak van  rechtspersoonlijkheid in het fiscaal recht, Actuele Problemen van Fiscaal Recht, 
Kluwer, 1989, 154; Hinnekens, L., De basis-en brievenbusvennootschap in het Belgisch belastingrecht, A.F.T., 1983, 
90. 
41 Com. BITC 2/19 & 179/8. 
42 In case of foreign companies and legal entities: Tribunal Brussels, 25 June 2004,FJF, 2004/133; Court of Appeals 
Brussels, 12 May 1992, T.R.V., 1992, 433 (note Van Crombrugge, S.) and Court of Appeals Brussels, 8 May 1992, 
A.F.T., 1992, 359 (note Gemis, G.). In case of Belgian companies: Court of Appeals Gent, 4 October 1995, T.R.V., 
1966, 122 (note Byttebier J.) President of Commercial Tribunal Brussels 8 April 1993, unpublished quoted by 
Hinnekens, L., De basis-en brievenbusvennootschap in het Belgisch belastingrecht, A.F.T., 1983, 92. With respect to 
the transfer of seat of management from Belgium to a foreign jurisdiction: Court of Appeals Brussels, 29 June 1982, 
FJF, 82/119.  
43 Court of Appeals Brussels, 4 June 1974, J.D.F., 1975, 82. 
44 Com. BITC 179/8,7. 
45 Art. 1832 French Civil Code; Cozian, M., Viandier, A., Deboissy, F., Droit des sociétés, Paris, Litec, 2005, 99. 
46 Court of Appeals Brussels, 7 November 2002, FJF, 2003/128; Court of Appeals Brussels, 4 June 1974, J.D.F., 1975, 
82; Hinnekens, L., De basis-en brievenbusvennootschap in het Belgisch belastingrecht, A.F.T., 1983, 90. For further 
discussions of practical difficulties caused by such type of entities, in particular with respect to Belgian resident 
partners deriving income from such an entity, see Part One, 2.1.1.2.  
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that there are differences between the scope (“content”) of the legal personality under foreign and 
Belgian law is not a reason to disregard the legal personality of a foreign entity. This principle 
must in my opinion also be applied in tax matters. The relevant provision of the BITC is clear. It 
requires that for Belgian income tax purposes the foreign company is recognized if that body has 
acquired legal personality. It does not qualify this requirement in any way. Accordingly, leaving 
it to the discretion of the taxpayer or of the tax administration to determine whether a foreign 
entity has legal personality depending upon the scope of its rights and obligations when compared 
to the scope of the legal personality under Belgian law is not desirable and will lead to legal 
uncertainty and inconsistencies. However, the question may be raised whether in case of 
significant discrepancies between the scope of the concept of legal personality under foreign law 
and Belgian law, the application of the former can be set aside on the basis of the exception of 
“international public policy” (see below under 2.1.1).    
 
16. A further complication arises where the applicable “lex societatis” is not familiar with the 
notion of “legal personality”. This may occur when the conflict of laws rule points towards 
common law (Anglo-American) States. In that case the “lex societatis” may be unable to provide 
an answer to the question whether the foreign entity enjoys a legal personality distinct from that 
of its founders or subsequent holders of interest in the entity47. In determining whether a general 
partnership set up under the laws of the State of Michigan was a separate legal entity, the Court of 
Appeals of Brussels solved this difficulty by ascertaining whether the partnership possessed the 
same characteristics associated under Belgian company law with having legal personality. The 
Court looked at the following five characteristics put forward by the taxpayer that militated 
against the existence of a separate legal personality (separate capital accounts of partners; direct 
attribution of income and losses to each individual partner; no continuity of partnership life in 
case of transfer of all partnership assets or in case of death, bankruptcy of partner etc.; no 
possibility for partners to withdraw before dissolution; unlimited liability of partners)48. At first 
glance it looks odd that that the Court turns to a comparison with the characteristics associated 
under Belgian company law with having legal personality if the concept of legal personality is 
unknown under foreign law. In such a case the short answer could simply be that the foreign 
entity has no legal personality and should thus be treated as transparent for determining the tax 
treatment of its Belgian resident partner. On the other hand, a comparison with the characteristics 
of legal personality under Belgian law can, strictly speaking, not result in an infringement of the 
governing “lex societatis” when the latter does not know the concept of legal personality. 
However, this does not answer the question whether for Belgian tax law purposes (and in 
particular for determining the tax treatment of a Belgian partner deriving income from a foreign 
partnership) a determination of whether a foreign entity has legal personality can be undertaken 
by comparing the legal characteristics of that entity with those of a Belgian separate legal entity. 
Although the approach of the Court may have been a practical one, it finds little support in the 
relevant provisions of the BITC when it comes to determining the Belgian tax treatment of a 
Belgian resident partner of a foreign partnership49.  Such a comparative approach would in my 
                                                 
47 For a detailed overview of the non-tax aspects of common law v. civil law partnerships see Avery Jones, J., et alia, 
The Characterization of Other States’ Partnerships for Income Tax, Bull. I.B.F.D., 2002, 288-320. 
48 Court of Appeals Brussels, 30 April 1998, Fisconet, B98/31; For a detailed discussion of the case see Van 
Keirsbilck, M., Fisc. Koer., 1998, 316; Van Keirsbilck, M., Belgium: The Tax Treatment of General Partnerships: A 
Landmark Court Decision, E.T., 1998, 249. 
To the extent that they were put forward by the taxpayer, such criteria are fortuitous. The Court could have looked at 
other criteria as well, such as: whether the entity operates under its own name and for its own account; whether it is 
owner of assets; whether it can sue and be sued; whether the partners can freely transfer their parthership interest; etc..  
49 Art. 227, 2° BITC allows Belgium to treat foreign entities not enjoying legal personality which derive Belgian source 
income as corporate bodies if their legal form is comparable to that of a Belgian resident company. However, the case 
did not involve a US partnership deriving Belgian source income so that Art. 227, 2° BITC did not apply. The case 
related to the taxation of a Belgian resident partner deriving income from the US partnerships. For that purpose Art. 29 
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opinion in any event be unacceptable if the concept of legal personality is known under the 
governing “lex societatis”. In that case the latter determines whether the entity has legal 
personality. If the pertinent entity does not enjoy legal personality under the governing “lex 
societatis” that knows the concept of legal personality, the entity must be treated as transparent to 
determine the Belgian tax treatment of the Belgian partner50. The striking point in the 
aforementioned case is that the concept of legal personality is known in US corporate law. Under 
the Delaware Revised Uniform Partnership Act, for instance, a partnership is defined as “a 
separate legal entity which is an entity distinct from its partners unless or to the extent otherwise 
provided in a statement of partnership existence and in a partnership agreement”51. However, in 
the case hand Michigan law and not Delaware law was applicable. To the extent that the 
Michigan Partnership Act includes similar provisions the Court came to the wrong conclusion. 
However, the Court examined the Michigan Partnership Act and found that it did not give a 
conclusive answer on whether Michigan law recognizes legal personality. This finding seems to 
have led the Court to proceed to the comparison with the legal characteristics associated under 
Belgian company law with having legal personality.  

 
2. EXCEPTIONS TO THE RULE: NON-RECOGNITION OF A FOREIGN 
SEPARATE LEGAL ENTITY 

 
2.1. Exceptions of international private law  
 
17. The “de plano” recognition of a foreign legal person in the Belgian legal order is subject to a 
number of exceptions. Hereafter two of the most important exceptions will be examined, i.e. the 
exception derived from the incompatibility with the international public policy and the one 
derived from the doctrine of “fraus legis”52.  
 
2.1.1. INCOMPATIBILITY WITH INTERNATIONAL PUBLIC POLICY  
 
18. Where the conflict of laws rule of Belgian international private law points to the application 
of foreign law, it does not take into consideration the particularities of the laws of such State. 
There may be significant differences between Belgian law and foreign law. If a company’s 
principal establishment is based abroad the applicable “lex societatis” will be the laws of the State 
of such principal establishment. If this “lex societatis” significantly differs from Belgian law, 
                                                                                                                                                 
BITC is controlling and that provision does not provide for a comparison of the foreign entity with a Belgian company. 
Neither does the definition of “foreign company” in Art. 2 (2) BITC.  
50 De Broe, L., Werbrouck, J., Kroniek Internationaal Belastingrecht, T.R.V., 1998, 494; De Broe, L., Nederlandse en 
Duitse Commanditaire Vennootschappen: fiscale consequenties van een twijfelachtig advies van de Commissie voor 
Boekhoudkundige Normen, T.R.V., 1995, 338; Van Keirsbilck, M., Belgium: The Tax Treatment of General 
Partnerships: A Landmark Court Decision, E.T., 1998, 253. Dissenting: Van Crombrugge, S., Kroniek Boekhoudrecht, 
T.R.V., 1994, 323; BCAS, Advice no. 168/1, Bulletin, no. 31, december 1993, 31. 
51 Art. 15-201 and Art. 17-201b (for limited partnerships) of Delaware RUPA; Avery Jones, J., et alia, The 
Characterization of Other States’ Partnerships for Income Tax, Bull. I.B.F.D., 2002, 296.  
52 Other exceptions will not be discussed because they are not relevant for the purposes of this study. E.g. special 
Belgian laws (e.g. so-called “politiewetten” and “laws having immediate effect” may limit the rights which foreign 
companies can exercise in Belgium (Sace, J., et alia , La loi nationale face aux structures patrimoniales étrangères, 
Rev. Not. B., 2000, 239; De Page, P., van de Walle de Ghelcke, B., Les personnes morales étrangères et l’ordre public 
international belge, R.P.S., 1979, 12-13) It is also generally accepted that a foreign company cannot exercise rights 
which it has under its “lex societatis” if such rights cannot be exercised by a Belgian company, although there is no 
agreement on the legal grounds on which such denial of rights is based  (Meeusen, J., Commentaar bij Art. 56 Ven. W., 
Vennootschappen en Verenigingen. Artikelsgewijze Commentaar met overzicht van rechtspraak en rechtsleer, Kluwer, 
2000, 35-36; Van Hecke, G., Lenaerts, K., Internationaal Privaatrecht, Brussel, Story-Scientia, 1989, 12; Van Gerven, 
W., Beginselen van Belgisch Privaatrecht, I,  Algemeen Deel, Standaard Wetenschappelijke Uitgeverij, 1973, 140; 
Poullet, P., Manuel de droit international privé belge, 3° éd., Pée, Bruxelles, 1947, no. 238).. 
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Belgium may wish to take corrective measures in order to avoid the application of rules of foreign 
law in Belgium which differ so significantly from those applicable in the Belgian legal order that 
their application would be wholly unacceptable. The so-called “exception of international public 
policy” constitutes such a corrective measure. Several Supreme Court decisions have clarified the 
meaning of the term “international public policy”. According to this case law the term includes 
the principles and provisions of national public policy, which are fundamental to safeguard the 
moral, political or economic order of the country and which justify their unconditional application 
in order to assure the maintenance of such order. Such national rules and principles are therefore 
capable to set aside the application of any conflicting rules of foreign law that would normally 
apply by virtue of the conflict of laws rules53. 
 
19. The BCIPL has codified the exception of international public policy. However, it has failed to 
give a proper definition to the term. Consequently, the abovementioned court-settled principles 
keep all their interest. According to Art. 21 BCIPL a provision of foreign law that would 
normally apply pursuant to the relevant conflict of laws rule will not be applied if its application 
would lead to a result that is manifestly incompatible with the public policy. In order to 
appreciate whether there is such an incompatibility one must in particular consider the extent to 
which the case is connected with the Belgian legal order and the seriousness of the consequences 
that would result from the application of the foreign law rule in Belgium. If the application of a 
foreign law rule is refused, another rule of foreign law is applied or, if necessary, a rule of 
Belgian law. 
 
20. Authors agree that in view of the above definition the exception of international public policy 
must be construed narrowly54. Such now also clearly results from Art. 21 BCIPL which requires a 
“manifest incompatibility” with the Belgian legal order. Hence, it seems very unlikely - if not 
impossible - that Belgium will be able to set aside the “lex societatis” normally applicable 
pursuant to which a foreign company has acquired legal personality. Indeed, Belgium has signed 
the European Convention on the mutual recognition of companies and legal persons (see footnote 
under margin no. 11). According to Art. 1 of that Convention companies that are organized in 
accordance with the laws of a Contracting State which has granted them the capacity of being 
owner of rights and obligations are to be recognized “de plano”. In the Anstalt del Sol-case the 
Supreme Court held that since Belgium signed this Convention and thus committed itself to 
recognize foreign legal persons, it can no longer apply the exception of international public policy 
to deny the application of foreign law and disregard the legal personality which an entity acquired 
under such foreign law, notwithstanding the fact that the Convention had not entered into force at 
the time of the Supreme Court’s ruling. The Supreme Court made it clear that this conclusion also 
applies to legal persons governed by the laws of States that are not parties to the Convention55. 
Hence, there is no reason to disregard the existence of a foreign company or legal person that is 
validly incorporated under the applicable foreign law because there is no company or entity of a 

                                                 
53 Supreme Court, 6 December 1996, Pas., 1997, I, 1244; Supreme Court, 17 December 1990, Pas., 1991, I, 381; 
Supreme Court, 4 May 1950, Pas., 1950, I, 624. 
Several international treaties contain specific rules allowing a country not to apply a rule of foreign law normally 
applicable by virtue of the conflict of laws rules if such rule is (manifestly) incompatible with a country’s public policy 
(see e.g. Art. 8 of the Convention of the Hague of 1 June 1956 concerning the recognition of the legal personality of 
foreign companies, associations and institutions and Art. 9 of the European Convention of 29 February 1968 on the 
mutual recognition of companies and legal persons). For further details see Watté, N., Quelques remarques sur la 
notion de l’ordre public en droit international privé, R.C.J.B., 1989, 70 et seq.   
54 De Page, P., van de Walle de Ghelcke, B., Les personnes morales étrangères et l’ordre public international belge, 
R.P.S., 1979, 16; Van Bruystegem, B., Over de erkenning van een Liechtensteinse eenmansvennootschap, R.W., 1977-
1978, 1947. 
55 Prioux, R., L’art. 197 des lois coordonnées sur les sociétés commerciales, disposition méconnue de droit 
international privé belge, R.G.D.C./T.B.B.R., 1989, 487. 
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similar form or type under Belgian law56. Also the exception of international public policy cannot 
be applied differently depending upon the State under the laws of which the company has been 
incorporated or the State in which the foreign company’s principal establishment is based. This 
would go against the essence of the notion of international public policy which refers to the 
fundamental norms of the State that wants to protect itself against the application in its legal order 
of conflicting foreign law rules. There is only one Belgian international public policy. The 
fundamental principles of the Belgian legal order must obviously be applied coherently towards 
all other States and vice versa. If a rule of law of a given State is held not to be incompatible with 
Belgium’s international public policy, a similar rule of another State cannot be said to infringe 
that order57. On the other hand, it has been argued that the exception may justify the non-
recognition of a foreign legal person if that person does not have the essential characteristics to 
qualify as a company under the provisions of Belgian law or if the scope of the legal personality 
under foreign law is totally incompatible with the scope of legal personality under Belgian law. 
Accordingly, with respect to the aforementioned Sonatrach-case, some authors have argued that 
since legal personality under Algerian law did not allow the Algerian State owned enterprises to 
own assets of their own (segregated from those of its shareholder, i.e. the Algerian State) there 
was a serious conflict between the notion of legal personality under Algerian and Belgian law. It 
has been argued that such conflict could lead to the non-recognition of the separate existence of 
the Algerian enterprise because of the incompatibility of Algerian law with the international 
public policy in Belgium58. The Supreme Court ruled that the important differences between the 
scope of the legal personality under Algerian and Belgian law were not sufficient to disregard the 
separate legal existence of Algerian State owned enterprises. It did, however, not phrase this 
debate in terms of conflict with the international public policy59. Other authors have asserted that 
the principle of international public policy could justify the non-recognition of a company the 
object and purpose or the activities of which infringe the fundamental moral, political or 
economic principles of Belgium60. No case law is reported that confirms this position. In practice, 
Belgian Courts appear to be very reluctant to apply the exception to deny the legal personality to 
foreign companies or legal entities. At the time that Belgian law did not permit “single 
shareholder”-companies the Supreme Court held in the Anstalt del Sol-case that the recognition 
by Belgium of a Liechtenstein Anstalt having one shareholder does not result in an infringement 
of the country’s international public policy61. Likewise Courts held that the fact that a company is 
to be characterized as an “offshore”-company does not lead to that result62 .  
 
21. The question arises whether the fact that a taxpayer incorporates a foreign company to avoid 
or reduce Belgian taxes could be said to infringe the Belgian international public policy. There is 
no case law on this question either. However, in view of the fact that Belgian Courts have held, at 
several occasions, that no rule of Belgian tax law (which is of domestic public policy) prohibits a 

                                                 
56 E.g. Belgium cannot refuse to recognize the legal personality of a French Société Civile Immobilière on the basis that 
Belgium does not grant legal personality to similar civil law companies. (De Page, P., van de Walle de Ghelcke, B., Les 
personnes morales étrangères et l’ordre public international belge, R.P.S., 1979, 17). Contra: Mortier, F., Fisk. Koer., 
2003, 484 (see supra note 39). 
57 Van Bruystegem, B., Over de erkenning van een Liechtensteinse eenmansvennootschap, R.W., 1977-1978, 1949; De 
Wulf, C., Over het bestaan en de nietigheid van buitenlandse vennootschappen in België, R.W., 1968-69, 1410. 
58 Meeusen, J., Commentaar bij Art. 56 Ven. W., Vennootschappen en Verenigingen. Artikelsgewijze Commentaar met 
overzicht van rechtspraak en rechtsleer, Kluwer, 2000, 43-44. 
59 Supreme Court, 6 december 1996, Arr. Cass., 1996, 1172, Opinion AG Bresseleers.  
60 De Page, P., van de Walle de Ghelcke, B., Les personnes morales étrangères et l’ordre public international belge, 
R.P.S., 1979, 29. Compare to Art. 8 of the Convention of the Hague of 1 June 1956 concerning the recognition of the 
legal personality of foreign companies, associations and institutions. 
61 Supreme Court, 13 January 1978, Pas., 1978, I, 543.  
62 Supreme Court, 15 December 1994, Pas., 1994, I, 1106; Commercial Tribunal Brussels, 24 May 1989, J.T., 1989, 
682. 
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Belgian resident taxpayer to set up a foreign company even if he does so for tax avoidance 
purposes (see margin no. 12), one must a fortiori conclude that the existence of a foreign 
company cannot be disregarded for Belgian tax purposes on the basis of the exception of 
international public policy63.  
 
22. Since the exception of international public policy aims at safeguarding the fundamental values 
of the Belgian political, moral and economic order and since values evolve over time, the 
exception itself is an evolving principle. Whether the application of a foreign law rules 
contravenes the Belgian public policy must be decided on a case-by-case basis and each time a 
current appreciation must be made having regard to: the essential principles of the Belgian legal 
order at that time; the nature of the foreign law rule; the consequences that could result for the 
Belgian legal order from the potential application of the foreign law rules and the extent to which 
the case has a nexus with the Belgium64. The Supreme Court decision in the Anstalt del Sol-case 
is a good illustration of the foregoing65. Several years before Belgium enacted legislation 
allowing the incorporation of companies by one single shareholder, the Court held that the 
Belgian rule according to which a company can only be validly incorporated by at least two 
shareholders could no longer be deemed to constitute a principle that is essential to safeguard the 
moral, political or economical order of Belgium. The Court relied on the fact that Belgium had 
signed the European Convention of 29 February 1968 on the mutual recognition of companies 
and legal persons that provides that a State cannot disregard a company for the sole reason that 
such company only has one shareholder and overruled its case law dating back to 191166. 
 
2.1.2. THE DOCTRINE OF “FRAUS LEGIS” (“ABUSE OF LAW”, 
“WETSONTDUIKING”; “FRAUDE À LA LOI”) 
 
23. The doctrine of “fraus legis” in international private law sets certain limits on the possibility 
of applying foreign law by virtue of conflict of laws rules in order to circumvent the application 
of disadvantageous provisions of (most often) domestic law67. Until the codification of the 
Belgian international private law by the Act of 16 July 2004 (see margin no. 29), the doctrine of 
“fraus legis” was developed by legal scholars and case law.  
 
24. There is no unanimity amongst legal scholars how the doctrine of “fraus legis” is to be 
applied in international private law matters in Belgium. For one group of scholars, which relies 
on traditional French legal authors and case law, the essential characteristic of a (legal) person 
acting “in fraudem legis” is the intention of that person to avoid the application of a 
                                                 
63 Court of Appeals Brussels, 12 May 1992, T.R.V., 1992, 433 (note Van Crombrugge, S.) and Court of Appeals 
Brussels, 8 May 1992, A.F.T., 1992, 359 (note Gemis, G.), President Tribunal Commercial Tribunal Brussels 8 April 
1993 unpublished quoted by Hinnekens, L., De basis-en brievenbusvennootschap in het Belgisch belastingrecht, 
A.F.T., 1983, 92. With respect to the transfer of the seat of management from Belgium to a foreign jurisdiction: Court 
of Appeals Brussels, 29 June 1982, FJF, 82/119. 
64 Watté, N., Quelques remarques sur la notion de l’ordre public en droit international privé, R.C.J.B., 1989, 95 and 
98-103; Rigaux, F., Droit International Privé, I, Théorie Générale, Larcier, 1977, 355. The principles developed by the 
latter author seem to have been codified to a large extent in Art. 21 BCIPL. 
65 Supreme Court 13 January 1978, Pas., 1978, I, 543. 
66 Supreme Court 5 January, 1911, Pas., 1911, I, 68, Opinion AG Terlinden. For a discussion of the previous case law 
and justification, see Petillion, F., Het vorderingsrecht van buitenlandse vennootschappen en off-shore 
vennootschappen in het bijzonder, T.R.V., 1995, 412; De Wulf, C., Over het bestaan en de nietigheid van buitenlandse 
vennootschappen in België, R.W., 1968-69, 1410.  
67 Supreme Court 13 January 1978, Pas., 1978, I, 543. The Court has been criticized for having confused the doctrine 
of “fraus legis”; sham and international public order. See Meeusen, J., Commentaar bij Art. 56 Ven. W., 
Vennootschappen en Verenigingen. Artikelsgewijze Commentaar met overzicht van rechtspraak en rechtsleer, Kluwer, 
2000, 31; De Page, P., van de Walle de Ghelcke, B., Les personnes morales étrangères et l’ordre public international 
belge, R.P.S., 1979, 29-30.  
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disadvantageous provision that would normally be applicable to the legal act that he wants to 
accomplish. According to that group of scholars in order to uphold “fraus legis” the following 
three conditions are to be fulfilled simultaneously, i.e.: (1) the deliberate choice of foreign law by 
making use of the conflict of laws rules (2) with the (sole) intention to circumvent (3) the 
application of another provision of (most often) domestic law (of public policy or coercive law/ 
“openbare orde” of “dwingend recht”) that is considered as being disadvantageous68. In doing so, 
the “abuser” creates a situation which comes as closely as possible to the one that is forbidden by 
the rule that is circumvented. Another group of authors has disputed the above view in particular 
because it relies heavily on a subjective element, i.e. the intention to frustrate the application of a 
provision of law. This group of authors has suggested that “fraus legis” can only be upheld if the 
international nexus that has been consciously introduced to the legal act is a sham, i.e. purely 
artificial or fictitious. Hence, according to these authors there is no “fraus legis” if that 
international nexus is true and sincerely respected by the parties accomplishing the legal act69.   
 
25. The Belgium Supreme Court seems to have followed the second group of authors in two 
different stages. In the Audi-NSU-case, the Court held that a contractual clause (according to 
which the contractual obligations were to be performed in Germany while in reality they were 
executed in Belgium) disguised an international nexus which was not present in reality and was 
contradicted by the facts. The Court added that because the purpose of the clause was to avoid the 
application of a Belgian legal provision of public policy that would normally have applied in the 
absence of the choice of foreign law, the clause was drafted “in fraudem legis” and therefore null 
and void. The Court thus seems to confirm that a fictitious international nexus to a contract may 
constitute a “fraus legis”, but in upholding the “fraus legis” it also referred to the intentions of the 
parties to circumvent a provision of Belgian law that would normally have been applicable70. 
However, in the subsequent Performances/Ducati-case the Supreme Court seems to have given 
no further consideration to the intentions of the parties to avoid the application of Belgium law71. 
The Court held that there is no “fraus legis” when the parties have chosen to submit their contract 
to Italian law in order to avoid the application of a less advantageous rule of Belgian law if the 
choice of foreign law is not feigned. Such was found not to be the case because one of the 
contracting parties was an Italian company and the motorbikes that were to be distributed in 
Belgium and Luxembourg were produced in Italy72.  
 

                                                 
68 Battifol, H., Lagarde, P., Traité de droit international privé, I, 8° éd., 1993, LDGJ, Paris, no. 370; Renauld, J., 
Considérations sur la théorie de la fraude à la loi étudiée spécialement dans ses applications en jurisprudence belge, 
Ann. Dr. et Sc. Polit., 1955, 205; Van Ommeslaghe, P., Abus de droit, fraude aux droits des tiers et fraude à la loi, 
R.C.J.B., 1976, 338 and note 150. 
69 This theory has been developed first by Prof. Vander Elst (Vander Elst, R., Arbitrabilité des litiges et fraude à la loi 
en droit international privé, R.C.J.B., 1981, 356; Vander Elst, R., Fraude à la loi en droit international privé, 
Mélanges en hommage au professeur Jean Baugniet, Faculté de Droit Université Libre de Bruxelles, 1976, 789-800) 
and was followed by other authors (Lenaerts, K., Kroniek van het Internationaal Privaatrecht (1985-1989), R.W., 
1989-1990, 906; Afschrift, T., La constitution d’une personne morale de droit étranger dans le but unique d’éluder 
l’impôt belge, Mélanges offerts à Raymond Vander Elst, Nemesis, 1986, 33-36; De Page, P., van de Walle de Ghelcke, 
B., Les personnes morales étrangères et l’ordre public international belge, R.P.S., 1979, 30-31). 
70 Supreme Court, 28 June 1979, R.C.J.B., 1981, 332 (note Vander Elst, R.) and Pas., 1979, I, 1260, Opinion AG 
Krings. According to the AG “fraus legis” requires the presence of an intention to circumvent the (i.c. Belgian) law and 
the use of a fictitious foreign factor. 
71 Nuyts, A., Forum Shopping et Abus du Forum Shopping dans l’espace judiciaire européen, Liber Amicorum John 
Kirkpatrick, Bruylant, 2004, 748. 
The case concerns the application of the EEX-Treaty and the validity of a clause submitting litigation to Italian Courts 
and not a choice of substantive law. It may therefore be inappropriate to classify the case as one dealing with “fraus 
legis” by making use of a conflict of laws rule. 
72 Supreme Court, 21 June 2001, Pas., 2001, I, 1197. 



 56

26. It results from the above that a (Belgian) taxpayer who sets up a company in a foreign 
jurisdiction cannot be said to act in “fraudem legis” from an international private law perspective, 
even if he does so to avoid or reduce Belgian taxes provided that the foreign nexus is true and 
sincere. Such requires that the seat of management of the company or its principal establishment 
– to use the term of the BCIPL – is effectively situated in that foreign jurisdiction73. In this 
respect it must be recalled that the Belgian conflicts of laws rule (now Art. 110 BCIPL) has been 
chosen with a specific view to avoid that a person would act “in fraudem legis”74. Like the theory 
of “fraus legis”, Article 110 BICPL thus aims to sanction an artificial or fictitious foreign nexus. 
It is therefore believed that the doctrine of “fraus legis” in international private law has no 
additional value for the current discussion75. If the company’s principal establishment is not truly 
based abroad but in Belgium, under Art. 110 BICPL the applicable “lex societatis” is Belgian 
law.   
 
27. As will be further discussed below (see under 2.3.1.3.1.) it is generally admitted today that the 
Belgian Supreme Court has unambiguously rejected the doctrine of “fraus legis” in income tax 
matters in its Brepols and Au Vieux Saint-Martin-decisions, and such even if the sole purpose of 
the taxpayer in accomplishing an operation is to reduce his tax burden76. Accordingly, the Belgian 
tax authorities cannot deny the separate legal existence of a company validly incorporated under 
foreign law and effectively managed from abroad on the basis of the doctrine of “fraus legis”, 
even if the company has been set up with tax avoidance motives77. There is also no legal basis to 
do so on the basis of a different or independent “fraus legis”-doctrine that would apply in matters 
of international private law. As a result of the Supreme Court’s decision in the abovementioned 
Performances/Ducati-case there seems to be no longer any difference between “fraus legis” in 
tax matters and in matters of international private law. In the Performances/Ducati-case the 
Supreme Court held that there is “fraus legis” if the foreign nexus is feigned, artificial or 
fictitious. If the foreign nexus is true and sincere (which means that the foreign company is 

                                                 
73 Afschrift, T., La constitution d’une personne morale de droit étranger dans le but unique d’éluder l’impôt belge, 
Mélanges offerts à Raymond Vander Elst, Nemesis, 1986, 34; De Page, P., van de Walle de Ghelcke, B., Les personnes 
morales étrangères et l’ordre public international belge, R.P.S., 1979, 31; Vander Elst, R., Fraude à la loi en droit 
international privé, Mélanges en hommage au professeur Jean Baugniet, Faculté de Droit Université Libre de 
Bruxelles, 1976, 799.  
74 See supra under 1.2.; Sace, J., et alia , La loi nationale face aux structures patrimoniales étrangères, Rev. Not. B., 
2000, 239.  
75 Therefore it is difficult to follow the Court of Appeals of Brussels that held that the applicable “lex societatis” was 
Cayman Islands-law because the registered office of the company was in Cayman at the address of a law firm, while at 
the same time it did not rule out the possibility of “fraus legis” because one of the parties had alleged that the registered 
office was a mere letter box and three different addresses appeared on the company’s letterhead (of which one in 
Belgium, but none in Cayman). The Court must have examined itself whether the registered office was the principal 
establishment of the company and should not have left open the possibility of “fraus legis” (Court of Appeals Brussels, 
11 February 1988, J.T., 1988, 606). If the Court had examined - like it did in the case of a French association (Court of 
Appeals Brussels, 15 July 1998, J.T., 1999, 647.) - whether the company’s principal establishment was based in the 
Cayman Islands or in Belgium on the basis of the factors discussed above under 1.2., the discussion on “fraus legis” 
became moot if one accepts the proposition that “fraus legis” supposes the use of a fictitious foreign nexus (i.c. seat) 
(Lenaerts, K., Kroniek van het  Internationaal Privaatrecht (1985-1989), R.W., 1989-90, 906; Prioux, R., L’art. 197 
des lois coordonnées sur les sociétés commerciales, disposition méconnue de droit international privé belge, 
R.G.D.C./T.B.B.R., 1989, 484). 
76 Supreme Court, 22 March 1990, Pas., 1990, I, 853; Supreme Court, 6 June 1961, Pas., 1961, I, 1082; Afschrift, T., 
L’évitement licite de l’impôt et la réalité juridique, 2° éd, Larcier, 2003, 77-97;  Garabedian, D., “Forme” et 
“Substance” en droit fiscal belge, J.D.F., 2003, 200; Garabedian, D., Form and Substance in Tax Law, Belgian Report, 
Cah. Dr. F. Int., Vol. LXXXVIIa, IFA 2002 Oslo Congress, Kluwer, 2002, 157. 
77 Afschrift, T., Simulation et réalité juridique à propos des sociétés étrangères constituées dans le but d’éviter l’impôt 
belge, Le droit fiscal internationale belge et l’évitement de l’impot, éd. Jeune Barreau, 1996, 13; Hinnekens, L., De 
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effectively managed from abroad) there is no sham for purposes of international private law. In 
the aforementioned tax cases the Supreme Court held that there is no sham where the taxpayer, in 
order to enjoy a more favorable tax treatment, uses his freedom to enter into contracts and to 
accomplish legal acts - even if they are not the most usual ones – as long as he accepts all of the 
consequences of such legal acts. Like a taxpayer can freely set up structures to escape from the 
application of a Belgian tax provision which he considers as burdensome, contracting parties may 
deliberately subject themselves to foreign law to avoid the application of a rule of Belgian private 
law. In both instances the limit to that contractual freedom is the same. Parties can not effectuate 
feigned transactions and enter into contractual arrangements of which they do not accept all legal 
consequences and which, accordingly, do not correspond to reality78. Such would be the case if 
they pretend to have incorporated a company of which the principal establishment is based 
abroad, while in reality it is based in Belgium. 
 
28. The doctrine of “fraus legis” has been codified in Art.18 of BCIPL. According to this 
provision: “For the determination of the law applicable in matters where the parties cannot freely 
dispose of their rights, there will be denied facts and acts entered into with the sole purpose to 
avoid the application of the law designated by the conflicts of law rule”. The statute leaves no 
doubt that the intention to avoid the application of an undesired legal provision is a criterion to 
appreciate whether there is “fraus legis”. In recent leading litterature it has been submitted that 
this intention must be ascertained on the basis of objective evidence79 Henceforth, “fraus legis” in 
international private law matters can be upheld if the international nexus is a sham, but also in 
non-fictitious transactions where parties have deliberately chosen foreign law to avoid the 
application of a disadvantageous provision designated by the conflicts of law rule. Clearly in the 
second case it may be more difficult to meet the burden of proof than in the first case80. 
Circumventing the application of an undesired provision must have been the sole purpose of the 
parties for having chosen foreign law to govern their relationship. That in itself requires a high 
burden of proof. Although there is no indication in the legislative history of that intent, the BCIPL 
thus seems to overrule the Supreme Court’s decision in Performances/Ducati.  
 
29. Although the codification of the doctrine of “fraus legis” in the BCIPL may have an impact 
on the application of that doctrine in the future, it is believed that such does not affect the above 
conclusion that for Belgian income tax purposes the separate legal personality of a legal entity 
validly incorporated under foreign law cannot be denied on the basis of “fraus legis” when that 
entity is effectively managed from abroad, even if it is set up for tax avoidance purposes. The 
taxpayer does not commit “fraus legis” within Art. 18 BCIPL. The tax law is not a “law 
designated by the conflict of law rule” as required by Art. 18 BCIPL. If the taxpayer sincerely 
respects the foreign nexus he does also not avoid the application of the “lex societatis” designated 
by the BCIPL. 
 
2.2. Exceptions embodied in the Belgian Income Tax Code 
 
30. As indicated above (see 1.2.) Belgian tax law is governed by private law to the extent that tax 
law does not explicitly or implicitly provide otherwise. The BITC (Art. 29 (2)) expressly allows 
the tax authorities to disregard the legal personality of certain Belgian companies and certain 
Belgian and non-Belgian legal persons for income tax purposes. As a result, the general rule that 

                                                 
78 Nuyts, A., Forum Shopping et Abus du Forum Shopping dans l’espace judiciaire européen, Liber Amicorum John 
Kirkpatrick, Bruylant, 2004, 748-749; Kirkpatrick, J., Garabedian, D., Le régime fiscal des sociétés en Belgique, 3° éd., 
Bruylant, 2003, 62. 
79 Rigaux, F., Fallon, M., Droit International Privé, 3ième édition, Larcier, 2005, 216-217. 
80 Wautelet, P., Le nouveau droit international privé belge, J.T., 2005, 182. 
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the legal personality of Belgian and foreign companies must be recognized for Belgian income 
tax purposes discussed above under 1.1 and 1.2 is set aside by this specific provision and the 
entities listed in that provision are treated as tax transparent. The scope of application of that 
provision is, however, very limited. It applies to Belgian agricultural companies (that have not 
elected to be subject to corporate tax); Belgian and European Economic Interest Groupings 
(EEIGs) and certain co-ownerships that have legal personality under the Belgian Civil Code. It 
also applies to the so-called Belgian commercial companies that have been incorporated without 
deed. Such invalidly formed companies that engaged in commercial activities used to have legal 
personality under settled Supreme Court case law81. However, as a result of an amendment to the 
Belgian company laws in 1995 this case law is no longer applicable. Companies acquire legal 
personality as of the filing of an excerpt of their deed of incorporation with the clerk of the 
Commercial Tribunal and companies incorporated without deed lack legal personality as long as 
no deed is filed82. To that extent Art.29 (2) BITC is obsolete and should be removed from the 
BITC. As none of these entities listed in Art.29 (2) BITC is of relevance for this study, the 
provision will not be discussed further. It results from the above that there is no Controlled 
Foreign Corporation-regime in Belgian income tax law subjecting the Belgian resident 
shareholders of a foreign company (often established in a base State) to tax on their proportionate 
share of the tainted income of such company when it arises rather than when it is distributed83. 
 
2.3. Exceptions originating from the case law regarding sham 
 
2.3.1. THE CURRENT STATUS OF THE BELGIAN CASE LAW REGARDING SHAM 
 
31. Belgian case law has at many occasions firmly confirmed that taxpayers have the right to 
organize their affairs in the most beneficial way for tax purposes by making use of their freedom 
to enter into contractual arrangements, even if such arrangements are unusual ones. Case law is 
even settled in such a way that taxpayers can enter into legal acts with the sole purpose of 
reducing their tax burden. The Supreme Court decisions in the Brepols and Au Vieux Saint-
Martin-cases are the landmark decisions in this respect. They unambiguously reject the 
application of a “fraus legis”-doctrine in tax matters. However, they also make it clear that the tax 
authorities can disregard legal acts or transactions in case of sham (“veinzing”). Accordingly, the 
doctrine of sham constitutes the limit to the taxpayer’s contractual freedom to set up tax planning 
structures. The doctrine of sham originated under Belgian civil law and describes the situation in 
which parties enter into an apparent act the effects of which they have agreed to modify or 
destroy by another act to which only the parties are privy. Inherent in the civil law doctrine of 
sham is that parties do not accept all of the legal consequences of the apparent act because there is 
a secret arrangement between them that modifies the legal consequences of the apparent act. The 
apparent act is thus feigned. As there is no provision in Belgian tax law that departs from the civil 
law doctrine of sham (apart from the general anti-avoidance provision Art. 344 (1) BITC 
discussed infra sub 3.2.), the concept of sham in tax matters has no other meaning than in civil 
law. As a result, the tax authorities can and must disregard a feigned legal transaction and impose 
taxes on the genuine transaction. The Belgian constitutional rules leave no room for a general 
“substance over legal form”-approach in Belgian tax law. The case law of the Supreme Court is 
settled in such a way that there is equally no room for imposing taxes on some “economic reality” 
that might be different from the contractual arrangements entered into by the parties without sham 

                                                 
81 Supreme Court, 17 May 1968, Pas., I, 1968, 1074. 
82 See also supra under 1.1. For a discussion of this case law, see Ghyselen, M., Fiscale gevolgen van nietige 
rechtshandelingen, Biblo, 1996, 215; Haelterman, A., Fiscale transparantie, Theorie en Praktijk, Biblo, 1992, 413-416. 
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and of which they accordingly accept all the consequences. In a decision of 1999 the Supreme 
Court added, however, a further limit to the taxpayer’s freedom to set up tax avoidance schemes 
where it held that the tax authorities may disregard a transaction set up for tax avoidance purposes 
that does not constitute a sham, if a statutory provision of public order (outside tax law) is thereby 
violated.  
 
In summary and to quote D. Garabedian: “Broadly speaking, under Belgian tax law, legal form 
prevails over what might be viewed as the “economic substance” of a transaction, but legal 
substance prevails over the legal form if the actual rights and obligations of the parties are 
contrasted with any false appearance they might create, whether this be purportedly or 
otherwise. In short, and probably more accurately, legal reality prevails over the economic 
substance and the mere legal form of transactions”84. 
 
2.3.1.1. The constitutional principle of taxation/The principle that private law governs 
tax law except if tax law provides otherwise 
 
32. The drafters of the Belgian Constitution viewed taxation as an infringement of the individual 
freedom and the right to own property. The general principle is therefore that persons and goods 
are generally exempt from tax and that the imposition of tax is an exception which can only be 
established by law. Art. 170 of the Constitution states that: “No tax for the benefit of the State can 
be imposed otherwise than by statute”.  This constitutional rule is a reflection of the principle “No 
taxation without representation” and must guarantee legal certainty to the taxpayers in tax 
matters85. A number of important consequences follow from that constitutional rule86. The 
foremost important one is that taxes can only be imposed if the conditions for the tax liability to 
arise are laid down in a statute. Another consequence is that all essential elements relating to the 
existence or non-existence of the tax liability must be enacted by statutes approved by Parliament. 
Such essential elements comprise: the indication of the taxpayer; the determination of the facts 
that give rise to the tax liability; the determination of the tax base (taxable income and related 
expenses and other deductible items); the exemptions87; the tax rate and other features of the 
assessment (tax credits; refunds etc.) and the basic procedural rules (reporting; adjustments of 
returns; rules of proof; litigation). Details and particularities (e.g. the rules regarding the reporting 
of income and filings of returns; technical measures implementing the basic statutory provisions 
etc.) may be regulated by Royal Decree88. Other consequences following from the constitutional 
rule are that tax laws should be construed and applied strictly89; that in case of doubt as to the 
meaning of a tax provision, the interpretation favorable to the taxpayer should prevail90 and that 
tax provisions cannot be interpreted and applied by analogy91.   
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Another important principle of Belgian tax law is that tax law is governed by private law 
(including the general principles of private law), unless tax law explicitly or implicitly deviates 
from private law92. One of the general principles of private law is the freedom of parties to enter 
into contractual arrangements. Such principle equally applies in income tax matters, subject to the 
aforementioned proviso with respect to sham transactions. 
 
33. It goes without saying that the above considerations have a considerable effect on the 
treatment of tax planning schemes. If a taxpayer wants to achieve a certain economic result and 
there are several legal ways available to him, the taxpayer has the right to set up a legal structure 
that enables him to reach that result by paying the least amount of tax. Such structure - which is 
typically known in Belgian tax law as “the choice for the least taxed road” - must be recognized 
for income tax purposes. If such structure is sincere and genuine and the taxpayer accordingly 
accepts all consequences of his structure, neither the tax authorities nor a judge can decide that 
the taxpayer owes a tax liability (e.g. by construing tax provisions broadly or by analogy), which 
the tax statute does not provide. By closing such a loophole the tax authorities c.q. the judge 
would make tax laws. Such is a privilege of the legislature only.  
 
2.3.1.2. The civil law concept of sham (“veinzing”)  
 
34. There is no definition of sham in the Belgian Civil Code. The distinctive features of the civil 
law concept of sham have been developed by legal authors and in particular by the leading 
scholar De Page. Today this definition is still accepted by the most important legal writers and 
applied by the Supreme Court: “There is sham where parties outwardly enter into an act whose 
effects they agree to modify or destroy by another contract, which remains secret. Sham thus 
presupposes two contracts, each contemporaneous with the other, but one of which is intended 
only to lay a false scent. There exists only one genuine contract, the secret contract”93.  
 
In other words, for sham to be upheld the test is quite simple: did parties accept all the legal 
consequences of the contractual arrangement(s) presented to the tax authorities or is there some 
secret agreement which destroys or modifies some or all of the legal consequences of the 
apparent agreement. Sham implies a conflict between the real intentions of the parties kept secret 
and the intentions which they outwardly express, which are only apparent ones. The two 
intentions must exist and be expressed simultaneously. Hence, the two contractual arrangements – 
the apparent one and the genuine (i.e. secret) one - must be contemporaneous. However, there is 
no requirement that the secret agreement be in writing. It is perfectly possible that parties agree 
upon entering into the apparent contractual arrangement to destroy or modify wholly or partly the 
legal effects thereof without putting their secret intentions in writing. It is also conceivable that 
only subsequently thereto they embody their secret intentions in a written deed. What is required 

                                                 
92 Afschrift, T., L’évitement licite de l’impôt et la réalité juridique, 2° éd, Larcier, 2003, 127; Garabedian, D., “Forme” 
et “Substance”, en droit fiscal belge, J.D.F., 2003, 195; Van Crombrugge, S., De grondregels van het Belgisch fiscaal 
recht, Biblo, 5° uitgave, 1999, no. 39-42; Kirkpatrick, J., Les impôts sur les revenus et les sociétés, Examen de 
Jurisprudence (1983-1990), R.C.J.B., 1992, 298; Van Ommeslaghe, P., Droit commun et droit fiscal, J.D.F., 1989, 5 
and 18-21; Malherbe, J., De Broe, L., Réalité juridique et réalité économique, J.D.F., 1988, 322; Huybrechts, L., Is 
veinzing in fiscale zaken een niet-werkzaam en overbodig begrip?, DAOR 4/1986-1987, 397; Vanistendael, F., De 
werkelijkheid in het belastingrecht, Liber Amicorum F. Dumon, Kluwer, 1983, 1063-1076. For case law see e.g. 
Supreme Court, 20 February 1997, FJF, 1997/244; Supreme Court 7 June 1934, Pas., 1934, I, 310 (Opinion AG 
Gesché); Supreme Court, 9 July 1931, Pas., 1931, I, 218.   
93 De Page, H., Traité élémentaire de droit civil belge, II, 3° éd., 1964, no. 618; Van Ommeslaghe, P., La simulation en 
droit des obligations, Les obligations contractuelles, éd. Jeune Barreau, 2000, 148-156; Van Gerven, W., Beginselen 
van Belgisch Privaatrecht, I,  Algemeen Deel, Standaard Wetenschappelijke Uitgeverij, 1973, 308-311.   
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is that the two intentions exist simultaneously when the apparent arrangement is entered into. Of 
course, the fact that the secret arrangement in not embodied in a written deed may significantly 
complicate the proof that a transaction constitutes a sham94. 
 
35. There can be different degrees and forms of sham. The purpose of the secret arrangement may 
be to destroy entirely the legal consequences of the apparent contract. In that case, parties do not 
have the intention to enter into a legal act that must have legal effects as between them. 
Outwardly parties give the impression that they have changed their legal relationships but in 
reality they have not. The apparent act is then totally fictitious, artificial or non-existent. For 
instance, with a view to hide assets for his creditors a person creates the appearance that he has 
contributed certain assets to the paid-up capital of a company but in reality he has not contributed 
them and continues to enjoy the benefits and to suffer the burdens of ownership of such assets95. 
In literature such kind of sham transaction is sometimes called an absolute sham96.  
 
In other cases, sham can affect the legal characterization of the transaction. An illustration is 
where parties, with a view to evade the payment of gift taxes, enter into a sales agreement of the 
relevant property but agree that the sales price must not be paid and will be waived in the future. 
Another example is the sale of the shares of a real property company rather than the real property 
itself. For instance, where parties agree on the sale of real property, in order not to pay 
registration duties on that sale the potential seller contributes the real property to the paid-up 
capital of a company in consideration newly issued shares and subsequently sells such shares. In 
the past such sales of shares have regularly been recharacterized into disguised sales of real 
property97. Such kind of sham whereby the apparent act disguises an act having another legal 
characterization (e.g. sale of property v. gift of property) is sometimes called in literature a 
relative sham98.  
 
Also sham can be limited to one element of a legal act. For instance, with a view to evading the 
payment of part of the registration duties on the sale of real property, which is calculated on the 
purchase price, parties mention in the sales deed a price which is lower than the agreed upon sales 
price.  
 
Sham can not only affect isolated legal acts, but can also consist in presenting as independent 
different legal acts, between which the parties have secretly agreed to establish such a link that 
their legal content or their legal effects are modified. An illustration, taken from case law, is 

                                                 
94 Afschrift, T., L’évitement licite de l’impôt et la réalité juridique, 2° éd, Larcier, 2003, 123; Garabedian, D.,“Forme” 
et “Substance” en droit fiscal belge, J.D.F., 2003, 196-197; Garabedian, D., Form and Substance in Tax Law, Belgian 
Report, Cah. Dr. F. Int., Vol. LXXXVIIa, IFA 2002 Oslo Congress, Kluwer, 2002, 155; Van Ommeslaghe, P., La 
simulation en droit des obligations, Les obligations contractuelles, éd. Jeune Barreau, 2000, 153. 
95 Geens, K., Over veinzing, stromannen en tussenpersonen, T.F.R., 2003, 408-410; Van Ommeslaghe, P., La 
simulation en droit des obligations, Les obligations contractuelles, éd. Jeune Barreau, 2000, 161; Geens, K., Simulatie, 
Doorbraak, Fiscus en de Eenpersoons-B.V.B.A., De Ik-Vennootschap, , II, Biblo, 1987, I-6 er seq.; For a case 
involving a sale of an asset to a wholly-owned company, see Court of Appeals Liège, 24 December 1999, FJF, 
2000/184.  
96 Geens, K., De nietigheid bij de oprichting van de vennootschap, T.P.R., 1990, 1643; Delahaye, T., Le choix de la 
voie la moins imposée, Bruylant, 1977, 84.  
97 Recent case law seems to be more reluctant to uphold sham in this case (compare Court of Appeals Brussels, 1 
December 2000, Rec. Gén. Enr. Not., 2001, 251 (note Goffaux, B.) and Court of Appeals Brussels, 3 January 2001, 
Fisc. Koerier, 2001, 77). The Belgian legislator has reacted to these structures by providing that the contribution of 
certain items of real property to the capital of a company (i.e. private dwelling houses contributed by individuals) are 
subject to the same registration duty than the one applicable to the sale of such real property (Art. 115bis Registration 
Duty Code). 
98 Geens, K., De nietigheid bij de oprichting van de vennootschap, T.P.R., 1990, 1643; Delahaye, T., Le choix de la 
voie la moins imposée, Bruylant, 1977, 84. 
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where an employer terminates the labor agreement of an employee and the latter forgives the 
severance payment to which he is legally entitled (and on which he will be taxed at the average 
tax rate). Instead, the parent company of the employer agrees to purchase shares held by the 
employee’s spouse (a tax free operation) at a price above their fair market value to compensate 
for the forgiven bonus. The two transactions were presented as being independent from each 
other but in reality the second one was the consideration for the first one99.   
 
Finally, sham can relate to the identity of one or more of the parties to the transaction. The 
following example, taken from case law, could be an illustration. A and B are parties to a 
commercial lease. In order to benefit from a more advantageous tax treatment of lease income, A 
and B terminate the commercial lease. A leases the property under a private lease to an individual 
C who in turn subleases the property to B under a commercial lease, while B continues to pay the 
rentals directly to A and A continues to send all legal correspondence to B100. C was considered 
not to be a party to the transactions and it was held than only a commercial lease existed as 
between A and B. This variant of sham is often referred to in legal doctrine as a sham resulting 
from the interposition of persons (“veinzing door tussenplaatsing van personen”)101.  
 
36. In private law third parties confronted with a sham may choose to rely either on the apparent 
contract or on the genuine one (Art. 1321 Belgian Civil Code). The purpose of this provision is to 
protect the private interests of third parties who, if they have acted in good faith102, must be able 
to rely on what the contracting parties have made public to them. If not, the rights and 
expectations and thus the legal certainty of those third parties could be seriously harmed. As will 
be discussed hereafter (see 2.3.1.3.) the tax authorities do not have this choice. They must impose 
taxes on the basis of the genuine contractual arrangements of the parties.  
 
2.3.1.3. The concept of sham in Belgian income tax matters 
 
2.3.1.3.1. The tax meaning of sham is not different from its civil law meaning / Non-
application of the doctrine of “fraus legis” (“abuse of law”) in Belgian income tax  
 
37. The BITC does not contain any different definition of the concept of sham than the one 
applicable under civil law. Accordingly, as a result of the principle that tax law is governed by 
private law unless tax law explicitly or implicitly departs from private law, the abovementioned 
civil law definition of sham also applies in income tax matters in Belgium (see 2.3.1.1.). Since 
sham implies a conflict between the intentions which parties outwardly express, but which are 
only apparent ones and conceal the parties’ real intentions which they keep secret, sham involves 
the use of false or fraudulent acts and constitutes a form of tax fraud.  
 

                                                 
99 Court of Appeals Brusssels, 26 October 1982, FJF, 82/153. On the other hand, no sham was upheld where the 
employee forgave a bonus, the employer made a payment of an equal amount to a group insurance and the employee 
was entitled to take up advances on the insurance contract again equal to the forgiven bonus (Court of Appeals 
Brussels, 28 October 1999, FJF, 99/244). 
100 Court of Appeals Antwerp, 11 January 1999, FJF, 1999, 128. 
101 Van Ommeslaghe, P., La simulation en droit des obligations, Les obligations contractuelles, éd. Jeune Barreau de 
Bruxelles  2000, 164. For another example see Kirkpatrick, J., Garabedian, D., Le régime fiscal des sociétés en 
Belgique, 3° éd., Bruylant, 2003, 58.  
102 Meaning that the third party did not participate in the sham transaction or ignored that the transaction was a sham at 
the time the apparent act is made public to him. For further details, see Van Ommeslaghe, P., La simulation en droit des 
obligations, Les obligations contractuelles, éd. Jeune Barreau, 2000, 183 et seq.; Van Gerven, W., Beginselen van 
Belgisch Privaatrecht, I, Algemeen Deel, Standaard Wetenschappelijke Uitgeverij, 1973, 310-311. 
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Such has been expressly confirmed by the Belgian Supreme Court in its 1961 landmark decision 
in the Brepols-case. The Court held that: “There is no illegal sham, and consequently no tax 
fraud, where in order to enjoy a more favorable tax treatment the parties, using their freedom to 
contract, without however violating any legal obligation, enter into acts of which they accept all 
of the consequences, even if the form they give thereto is not the most usual one”103. The Supreme 
Court has confirmed its decision in identical terms in several subsequent cases104. In a second 
landmark case Au Vieux Saint- Martin it added that its decision also holds “even if these acts are 
entered into with the sole purpose of reducing the tax burden”105. These Supreme Court decisions 
have solidly laid down the principle generally known in Belgian tax law as “the free choice of the 
least taxed road”.  
 
38. By the same token the 1961 Brepols-decision has firmly rejected the doctrine of “fraus legis” 
(“abuse of law”) in Belgian tax matters which was developed by the tax authorities106. The case 
involved a Belgian parent company that had lent money to its undercapitalized subsidiary at a 
high interest rate. Since the payment and deduction of the interest allowed the subsidiary to 
significantly reduce its tax base, the tax authorities claimed that the monies had only been 
advanced under the form of a loan for tax avoidance purposes. In order to reject the deduction of 
the interest expense, they recharacterized the loan into equity and thus the interest into dividend. 
The Court of Appeals held that both companies had accepted all legal consequences of the loan 
agreement, but nevertheless held that the loan was a sham because the companies acted “in 
fraudem legis” since they entered into the loan mainly, if not solely, to reduce as much as 
possible the subsidiary’s tax base107. The Supreme Court reversed this decision by using the 
aforequoted terms. According to the Supreme Court there was a contradiction in the decision of 
the Court of Appeals. The appeal judges could not at the same time hold that, on the one hand, 
notwithstanding the fact that the loan did not disguise another contract (i.e. a capital contribution) 
the conditions to uphold a sham were legally met and that, on the other hand, the loan was entered 
into “in fraudem legis” because the parties accepted all consequences of the loan (i.e. the payment 
of deductible interest expenses).   
 
39. I share T. Afschrift’s view, who heavily relies on the writings of the French author J. Vidal on 
the subject of “fraude à la loi”, that there is no legal basis in Belgian tax law for the application 

                                                 
103 Supreme Court, 6 June 1961, Pas., 1961, I, 1082 (“ Er is geen verboden simulatie, en derhalve geen 
belastingontduiking, wanneer partijen, om onder de toepassing te vallen van een gunstiger fiscaal regime, 
gebruikmaken van hun contractvrijheid en, zonder evenwel  enige wettelijke verplichting te schenden, akten opstellen 
waarvan ze alle gevolgen aanvaarden, zelfs indien de vorm die ze aan de akten geven niet de meest gebruikelijke is”; 
“Il n’y a ni simulation prohibée à l’égard du fisc, ni, partant, fraude fiscale, lorsque, en vue de bénéficier d’un régime 
fiscal plus favorable, les parties, usant de la liberté des conventions, sans toutefois violer aucune obligation légale, 
établissent des actes dont ils acceptent toutes les conséquences”). 
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imposée en droit fiscal belge, éd. Jeune Barreau, 1988, 17-19; Kirkpatrick, J., Les impôts sur les revenus et les sociétés, 
Examen de Jurisprudence (1968-1982), R.C.J.B., 1984, 701; Delahaye, T., Le choix de la voie la moins imposée, 
Bruylant, 1977, 139-140; Van Ommeslaghe, P., Abus de droit, fraude aux droits des tiers et fraude à la loi, R.C.J.B., 
1976, 343. The most outspoken proponent of the theory of “fraus legis” within the tax administration was Scailteur, C., 
La fraude à la loi en droit fiscal, Rec. Gén. Enr. Not., 1959, 177. 
107 Court of Appeals Brussels, 25 March 1959, Rec.Gén. Enr. Not., 1960, 459; Delahaye, T., Le choix de la voie la 
moins imposée, Bruylant, 1977, 136-140.  
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of a doctrine of “fraus legis” (“abuse of law”) in tax matters108. It is important to note that the 
Supreme Court in its Brepols-decision almost literally states the conclusions of J. Vidal109. Since 
the author has inspired our Supreme Court it is appropriate to seriously consider his reasoning.  
 
40. “Fraus legis” can be said to be present in private law matters if three conditions are 
simultaneously satisfied, i.e. (1) the performance of a sincere (i.e. non feigned) legal act (but 
often not the most usual one), (2) with the sole or predominant motive to circumvent (3) the 
application of a compulsory rule of law that would normally apply, i.e. a rule of public policy or 
of coercive law (“openbare orde” of “dwingend recht”) that contains an order or an injunction110. 
By performing such a non-feigned legal act one tries to stay out of reach of that compulsory rule 
and creates a situation which is very similar (but not identical) to the one envisaged by that rule. 
In doing so one frustrates the object and purpose of the rule of compulsory law111. Hence, one 
acts in conformity with the letter, but not with the spirit of the law. Leading authors have argued 
that there is no legal basis in Belgian private law to apply the doctrine of “fraus legis”. They 
argue that the theory conflicts with the principle of the contractual freedom as generally 
recognized in Belgium law, that it is superfluous in view of the broad scope of application of, 
amongst others, the doctrine of “abuse of rights” (see under margin no. 42) and that it is based on 
vague, imprecise and subjective concepts (such as the intention of the parties to circumvent a rule 
of law; the determination of the normally applicable rule etc.) which run counter at the 
requirement that the application of the law must be predictable in order to offer legal certainty112.  
 
41. Hence, the question arises whether there is any room to apply the doctrine of “fraus legis” in 
Belgian tax matters. According to J. Vidal and T. Afschrift the aforementioned third condition - 
i.e. the application of a rule of compulsory law which the parties want to circumvent - is not 
satisfied in tax matters. I agree. Tax law is of course compulsory law, but it is only compulsory to 
the extent that it determines the conditions under which a tax liability arises for the taxpayer who 
has entered into a legal act that meets the conditions prescribed by the relevant tax provision(s) 
for such tax liability to arise. However, tax law does not compel a taxpayer to enter into a 
particular act or transaction rather than into another one or into no transaction at all. Accordingly, 
a taxpayer can, by making use of his freedom to contract, legally structure a transaction in such a 
way that he stays out of reach of the provision that gives rise to a tax liability if he would have 
structured the transaction differently. This taxpayer does not act differently from the taxpayer 
who refrains from entering into a transaction with a view not to pay taxes, e.g. the taxpayer who 
decides not to work because he does not want to pay tax at progressive rates on professional 
income. Both taxpayers act consciously – the first one by means of a positive act, the second one 
by refraining from acting – to circumvent the application of the tax rules determining the 
                                                 
108 Afschrift, T., L’évitement licite de l’impôt et la réalité juridique, 2° éd, Larcier, 2003, 77-88; Vidal, J., Essai d’une 
théorie générale de la fraude en droit français, Dalloz, 1957, 20, 124, 178 and 204. 
109 Afschrift, T., De eventuele invloed van een onwettelijke handeling op het recht om te kiezen voor de minst belaste 
weg, T.F.R., 2003, 468-469; Kirkpatrick, J., L’opposabilité au fisc des conventions illicites non simulées, J.T., 2000, 
196. 
110 Compare these three conditions with the three conditions retained by the first group of authors to uphold “fraus 
legis” in matters of international private law (see supra 2.2.1.). Where in case of international private law the choice of 
foreign law under the conflict of law rule is made to circumvent the application of a compulsory rule of law, in matters 
of domestic private law a legitimate legal act is performed to circumvent the application of a compulsory rule of private 
law.   
111 Van Ommeslaghe, P., Abus de droit, fraude aux droits des tiers et fraude à la loi, R.C.J.B., 1976, 342-347; Van 
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203-208, Kakebeeke-Van Der Put, M., Wetsontduiking, Kluwer, Deventer, 1961, 136.  
112 Cornelis, L., Beginselen van het Belgische buitencontractuele aansprakelijkheidsrecht, De onrechtmatige daad, 
Maklu, 1989, p. 105-107; Van Ommeslaghe, P., Abus de droit, fraude aux droits des tiers et fraude à la loi, R.C.J.B., 
1976, 342-350. In addition to the theory of “abuse of rights” the author refers to the fraud committed to the rights of 
third parties, such as Art. 1167 of the Belgian Civil Code (actio pauliana). 
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conditions for the tax liability to arise. Everybody agrees that the second taxpayer cannot be 
charged with income tax because he does not earn any taxable income which is the condition set 
by the tax law for the tax liability to arise. There is no reason to argue differently where the 
taxpayer equally does not meet such conditions because he legally structured a transaction in such 
a way that those conditions are not satisfied either. The principle laid down in Art.170 of the 
Belgian Constitution and the resulting consequences (e.g. the strict interpretation of tax law) lead 
to this conclusion (see supra 2.3.1.1.). Subjecting the latter taxpayer to tax would, in particular, 
require an interpretation of the tax law by analogy in order to extent the scope of the law to facts 
not covered by that law. As is mentioned above such interpretation of tax laws is prohibited under 
Belgian law (see supra 2.3.1.1.).  
 
42. M. Ghyselen argues that the doctrine of “fraus legis” must be maintained in Belgian law as a 
subcategory of the “abuse of rights”-doctrine “where the requirements for fraus legis to be upheld 
are met” and that in Belgian tax law the application of “fraus legis plays a certain role”113. These 
arguments are not convincing. First, although there is a prima facie resemblance between the two 
doctrines there is an essential difference that precludes the categorization of the “fraus legis”- 
doctrine as a subcategory of the “abuse of rights”-doctrine. In private law, abuse of rights is 
upheld where a person exercises a subjective right, conferred to him by a provision of law, 
without any reasonable personal interest and with a view to harm another person in the exercise 
or the enjoyment of his subjective right. Abuse of right thus concerns the situation where a 
subjective right is abused because it is exercised with the sole or predominant motive to harm the 
private interest of one or more well determined other persons114. Under Belgian private law the 
doctrine of “abuse of rights” is based on principle of tort (“onrechtmatige daad”)115. In case of 
“fraus legis” in matters of private law a person accomplishes a legal act in order to circumvent 
the application of a rule of compulsory law that would normally be applicable and that he 
considers as being cumbersome. That person’s behavior is perceived as abusive because he acts 
against the object and purpose of the rule of compulsory law. The common feature of the two 
doctrines lies in the fact that in both cases the person’s behavior seems prima facie to be 
legitimate116. That is, however, no longer the case and the person’s conduct becomes abusive if 
one considers the subjective rights of others (i.e. the private interest and rights of the harmed 
person) or the objective right (i.e. the provision of compulsory law circumvented). The essential 
difference between “abuse of rights” and “fraus legis” lies in the objective of the person abusing 
his rights and the object of the abuse117. In case of “abuse of rights”, subjective rights of well 
determined persons are harmed. The doctrine of “abuse of rights” aims at protecting a person’s 
private interest. In case of “fraus legis” one attempts to escape the application of a compulsory 
provision of law. The doctrine of “fraus legis” in the first place protects the public interest. The 
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fact that in case of “abuse of rights” one abusively applies a subjective right that he derives from 
law does not justify the equalization of both doctrines. The difference between the objectives of 
the two doctrines precludes such equalization. M. Ghyselen argues that according to the Supreme 
Court “abuse of rights” can also be upheld where the person abusing his rights harms the public 
interest. It is true that the Supreme Court in a decision of 1961 concerning a case of abuse of 
rights held that the person abusing his right choose to exercise a right that was most harmful to 
third parties and the least in accord with public interest. However, this judgement is by no means 
decisive118. The case is apparently unique and has been heavily criticized by leading authors 
because abuse of right implies that evidence is submitted that the rights of well determined 
persons have been harmed119. The protection of the public interest is of no relevance for the 
application of the “abuse of rights”–doctrine and the Supreme Court in its 1961 decision 
recognizes that since it continues to require that private interests are affected. Secondly, since the 
doctrine of “abuse of rights” under private law refers to situations in which the exercise of a right 
by a person has no other purpose than to create a nuisance to another, it is not effective in income 
tax matters120. The essence of the doctrine is to strike a balance between two parties where the 
interests are blatantly disproportionate. In relation to a taxpayer and the State exercising its taxing 
powers it is permitted to ask whether such disproportion can exist. The taxpayer has two 
alternatives: either he can pay the tax provided by the law or he can legitimately structure a 
transaction in such a way that he stays wholly or partly out of the scope of that law and pays no or 
less tax. Such will harm the treasury, but the benefit of the taxpayer could be said to be of equal 
weight121. Thirdly, M. Ghyselen seems to construe “abuse of rights” more broadly as to 
encompass any exercise of rights that frustrates the purpose for which those rights are granted. 
Such interpretation goes back to old French legal doctrine which has been criticized by leading 
Belgian scholars and is not followed by Belgian Courts122. Lastly and most importantly, as 
mentioned above the requirements to uphold “fraus legis” cannot be satisfied in Belgian tax law 
as tax law is not compulsory law in the meaning given to that term for purposes of applying the 
doctrine of “fraus legis”. The author’s undeveloped statement that the doctrine of “fraus legis” 
plays a certain role in Belgian tax law is ill-founded and firmly contradicted by the established 
case law of the Supreme Court. If the author refers to the introduction of the general anti-
avoidance provision in Belgian tax law (Art. 344 (1) BITC) in 1993, I will try to demonstrate 
hereafter that the introduction of such provision does not result in the introduction of “fraus legis” 
in Belgian income tax law (see infra 3.2.). I submit there that the enactment of that provision 
results in the introduction of an “abuse of rights”-doctrine in Belgium tax law that deviates from 
the “abuse of rights”-doctrine in private law and that relates to the abusive choice of legal 
characterization (form) with a view to avoid taxes. 
 
43. It results from the above Supreme Court case law that tax avoidance structures are effective 
under Belgian tax law unless there is a sham in the meaning of the civil law concept and the tax 
authorities can prove it. Consequently, subject to the same proviso of sham and, of course, subject 
to the proviso that none of the anti-avoidance provisions discussed sub 3 apply, a taxpayer can set 
                                                 
118 Supreme Court, 16 November 1961, Pas., 1962, I, 332. 
119 Van Ommeslaghe, P., Abus de droit, fraude aux droits des tiers et fraude à la loi, R.C.J.B., 1976, 332; Van Neste, 
F., Misbruik van recht, T.P.R., 1967, 350; Dabin, J., Lagasse, A., Examen de Jurisprudence, R.C.J.B., 1963, 278. 
120 Such has expressly been admitted by the MoF upon the enactment of the general anti-avoidance provision in 
Belgian tax law in 1993 (Parl. St., Kamer, 1992-93, 1072/8, 98). 
For examples where abuse of right has been upheld see earlier footnote under this margin no.  
121 Afschrift, T., L’évitement licite de l’impôt et la réalité juridique, 2° éd, Larcier, 2003, 321; van Weeghel, S., 
Improper Use of Tax Treaties, Kluwer law International, 1998, 98-99. 
122 The French doctrine was developed by Josserand, F., De l’esprit des lois et leur relativité, 2° éd. 1939, no. 291 et 
seq.. For Belgian authors having criticized this theory, see Van Ommeslaghe, P., Abus de droit, fraude aux droits des 
tiers et fraude à la loi, R.C.J.B., 1976, 305-310; Van Gerven, W., Beginselen van Belgisch Privaatrecht, I, Algemeen 
Deel, Standaard Wetenschappelijke Uitgeverij, 1973, 179-184.  
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up a (foreign) company to engage in transactions instead of its shareholders and such company is 
to be recognized for Belgian income tax purposes, even if the sole or predominant purpose of the 
incorporation of that company is to reduce the shareholder’s Belgian tax liability, e.g. by realizing 
and accumulating income outside the Belgian tax jurisdiction in a base company or by avoiding 
Belgian withholding tax on Belgian source income by interposing a conduit company123. Such 
conclusion has been confirmed by Belgian case law at several occasions124.  
 
44. In order to prove the existence of sham the tax authorities can use all means of evidence, 
including presumptions but excluding the oath125. This means in practice that where the apparent 
act is fictitious, the tax authorities must prove that the act is non-existent and, if they have done 
so, ignore that act for tax purposes and impose tax on the reality which the taxpayer has not 
changed. Where, on the other hand, the apparent act disguises another legal act, the tax authorities 
must determine the proper legal characterization of the genuine contractual arrangement kept 
secret by the parties in order to be able to impose the tax due in connection with the latter 
arrangement. Where sham results from an interposition of parties the tax authorities must prove 
that the apparent contractual arrangements between A and C and C and B in reality disguise a 
single arrangement between A and B. 
 
45. As mentioned earlier (see 2.3.1.2) in private law third parties confronted with a sham may 
freely choose to rely either on the apparent contract or on the genuine one (Art. 1321 Belgian 
Civil Code). It is now generally admitted that the tax authorities cannot rely on Art. 1321 of the 
Belgian Civil Code for the purposes of imposing income taxes. They are denied the choice 
between relying on the apparent or on the genuine act. The tax authorities must impose the tax 
that is due under the genuine contractual arrangement. AG Dumon rejected the argument that the 
tax authorities could rely on the apparent act already in 1958. He recognized that, in principle in 
the absence of a specific provision to the contrary, the rules of private law rule apply in tax 
matters. However, he concluded that allowing the tax authorities to impose taxes on apparent acts 
(meaning in the terms of the Supreme Court “false or fraudulent acts”) would go against the 
fundamental principles of taxation and that therefore the application of rules of private law in tax 
matters can be excluded if such is justified by the underlying principles and necessities proper to 
the income tax laws. The tax administration is not a third party in the meaning of private law. Its 
interest must not be protected for reasons of legal security like those of a third party under private 
law. On the contrary, if the tax authorities were to rely on the apparent act their interest would be 
harmed because the purpose of that apparent act is to evade taxes. Tax law is public and 
compulsory law and its rules are of public policy. It follows from Art. 170 of the Belgian 
Constitution that taxes can only be imposed if the tax law provides so. It also follows from the 
Constitution that once the legal requirements for the tax liability to arise are met, taxes must be 
imposed. Consequently, the tax authorities must impose tax on those revenues which the taxpayer 
has actually realized under genuine contractual arrangements and transactions and must ignore 
apparent and false acts126. This reasoning has generally been supported by legal authors and is 

                                                 
123 Afschrift, T., Simulation et réalité juridique à propos des sociétés étrangères constituées dans le but d’éviter l’impôt 
belge, Le droit fiscal international belge et l’évitement de l’impot, éd. Jeune Barreau, 1996, 4 and 13. 
124 Court of Appeals Brussels, 12 May 1992, T.R.V., 1992, 433 (note Van Crombrugge, S.) and Court of Appeals 
Brussels, 8 May 1992, A.F.T., 1992, 359 (note Gemis, G.), President Tribunal Commercial Tribunal Brussels 8 April 
1993 unpublished quoted by Hinnekens, L., De basis-en brievenbusvennootschap in het Belgisch belastingrecht, 
A.F.T., 1983, 92. With respect to the transfer of the seat of management from Belgium to a foreign jurisdiction: Court 
of Appeals Brussels, 29 June 1982, FJF, 82/119. 
125 Art. 340 BITC. 
126 Opinion of AG Dumon under Supreme Court 20 March 1958, Pas., 1958, I, 806 et seq. 
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often based on the maxim that “taxes are imposed on reality”127. It has been confirmed by two 
Supreme Court decisions of 1991 and 1995128. 
 
46. It follows from the above that in Belgian tax matters legal reality prevails over the legal form 
of the transactions. Only the legal effects of the genuine and not of the apparent legal transactions 
will and must be taken into consideration for Belgian income tax purposes. The typical language 
in which this conclusion is expressed in Court decisions is that in case of sham the apparent act is 
said “not to be binding on the income tax authorities”, meaning that the party against whom the 
act is declared not binding is allowed to disregard the external legal effects of that act. 
 
2.3.1.3.2. “Legal substance” prevails over “economic substance” 
 
47. In the 1980ies the tax authorities developed, on the basis of an interpretation of the decision 
of the Antwerp Court of Appeals in the INES-case and the aforementioned maxim that “taxes are 
imposed on reality”, the theory that every legal act could be weighed against a corresponding 
“economic reality”. According to this interpretation a contractual arrangement or a series of 
contractual arrangements could be a sham, even if the parties were to accept all the legal 
consequences of such arrangements, if those arrangements do not mirror the economic 
circumstances underlying the transaction. The tax authorities argued further that a series of legal 
acts carried out with the sole purpose of avoiding taxes could not, under the INES-holding, be 
considered to reflect economic reality129. No doubt that this novel theory was an effort on the part 
of the tax authorities to introduce the doctrine of “economic substance” in Belgian tax law. It 
could have lead to a result that the tax authorities already attempted to achieve under the “fraus 
legis”-doctrine which has been condemned by the Supreme Court in the aforementioned Brepols-
case (see margin no. 38). Under theory of “economic substance”, the tax authorities in the 
Brepols-case could have challenged the deduction of interest on the loan by the parent company 
to the subsidiary under the theory of “economic substance” on the basis that, apart from the tax 
consequences, from an economic point of view it was indifferent how the parent made the funds 
available to the undercapitalized subsidiary and how it was remunerated therefore. The theory of 
taxation based on “the economic reality” has been heavily criticized in particular because it 
                                                 
127 Van Ommeslaghe, P., La simulation en droit des obligations, Les obligations contractuelles, éd. Jeune Barreau, 
2000, 214-215; Van Crombrugge, S., Vennootschappen met rechtsperssonlijkheid in het fiscaal recht, XXX° 
Postuniversitaire Cyclus Willy Delva, 1998/99, Mys & Breesch, 1999, 320; Ghyselen, M., Fiscale gevolgen van nietige 
rechtshandelingen, Biblo, 1996, 193 and 244; Van Crombrugge, S., De grondregels van het Belgisch belastingrecht, 
Biblo, 5° uitgave, 1999, 45; Kirkpatrick, J., Les impôts sur les revenus et les sociétés, Examen de Jusrisprudence 
(1983-1990), R.C.J.B., 1992, 299; Tiberghien, A., Inleiding tot het Belgisch fiscaal recht (Grondslagen), Kluwer, 1986, 
145; Kirkpatrick, J., Le droit fiscal se fonde sur les réalités, J.P.D.F., 1969, 171 et seq.. 
Afschrift seems to base his conclusion that the tax authorities cannot rely on the apparent act also on the respect which 
the tax authorities owe to the principles of good public governance (Afschrift, T., L’évitement licite de l’impôt et la 
réalité juridique, 2° éd, Larcier, 2003, 103). 
128 Supreme Court, 19 May 1995, Pas., 1995, I, 522; Supreme Court, 4 January 1991, Pas., 1991, I, 410 and T.R.V., 
1991, 167 (note Ghyselen, M.); Vael, L., Laleman, P., Gesluierde rechtshandelingen en contract shopping: 
burgerrechtelijke incidenties bij fiscaalrechtelijke veinzing: Het arrest van het hof van cassatie van 19 mei 1995, 
Recente arresten van het Hof van Cassatie, 1996, 1. 
129 Court of Appeals Antwerp, 2 March 1978, J.D.F., 1979, 344 (appeal to the Supreme Court dismissed : Supreme 
Court, 7 December 1979, Pas., 1980, I, 446). The appeal to the Supreme Court has been dismissed on grounds 
independent from the theory of “economic reality” (Kirkpatrick, J., Garabedian, D., Le régime fiscal des sociétés en 
Belgique, 3° éd., Bruylant, 2003, 69). The official position of the tax authorities has been reflected in the answer of the 
MoF to the Parliamentary Question of M. Lahaye (Bull. Bel., 1985, 2060). According to Huybrechts in its decision of 
27 February 1987 the Supreme Court did not implicitly reject this theory because it dismissed the argument on 
procedural grounds (Huybrechts, L., Is veinzing in fiscale zaken een niet-werkzaam en overbodig begrip?, DAOR, 
4/1986-1987, 398). This seems to be incorrect. The Government argued that there existed a constitutional rule 
according to which taxes must be imposed on the underlying economic reality of a transaction and the Court flatly 
rejected that reading of the Constitution. 
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infringes the civil law definition of sham, which under established case law applies unchanged in 
tax matters (see supra 2.3.1.3.1.). Indeed, the theory of “economic reality” adds further 
requirements to the definition of sham as developed under civil law. Such could lead to the 
application of different concepts of sham in private law and in tax law without any legal basis 
therefore130. 
 
48. In a series of cases the Supreme Court rejected the theory of “economic reality”, first 
implicitly131 and later explicitly132. In its 1988 holding the Supreme Court ruled that “There is no 
general principle of law pursuant to which one must take into consideration for income tax 
purposes an economic reality which is different from the reality provided for by the law”. In the 
aforementioned Supreme Court decisions of 1991 and 1995 (see margin number 45), the Court 
held that in case of a sham taxes must be imposed on the genuine acts entered into by the 
taxpayer and further made it clear that it meant “the genuine legal transactions” to exclude any 
doubt that it did not mean some economic reality that may be different from the legal reality that 
follows from the contractual arrangements entered into by the parties. This case law has the 
following consequences. It implies that the maxim that “taxation is imposed on reality” is 
restored to its historical meaning, i.e. that under Belgian tax law only legal substance matters. It 
results therefrom that there is no room under Belgian income tax law for any economic substance 
that prevails over the legal substance of a transaction. The legal substance of genuine and sincere 
contractual arrangements must be upheld for taxation purposes, even if the transaction is merely 
entered into for tax avoidance purposes. Such will be the case if parties have contracted without 
sham and thus if they accept all legal consequences of their contractual arrangements.     
 
49. The cases where sham has been held to exist are less exceptional than it may transpire from 
the above discussions. There are basically two reasons for this. The first one is that in order to 
prove the existence of sham the tax authorities can not only use written evidence but also so-
called “presumptions of fact”. Under a presumption of fact the tax authorities (and later the judge) 
deduce from established undisputed facts the existence of one or more other unknown facts 
through a logical reasoning. Such facts are “left to the insight and wisdom of the judge” (Art. 
1353 Belgian Civil Code). Accordingly, the tax authorities and the Courts may decide that all 
facts and circumstances surrounding the case demonstrate that the genuine contractual 
arrangement entered into by the parties is different from the apparent one. The existence of sham 
– and thus the conflict of intentions of the parties with respect to the apparent and secret act - 
must be ascertained at the time the parties entered into their contractual arrangements133. The tax 
authorities and the judge can thus, as a rule, not determine the existence of sham by having regard 
to the way in which the parties subsequently execute the transaction or act towards third parties in 
connection with such transaction. For instance, the fact that the parties do not execute their 
agreement in accordance with the agreed upon contractual terms or the fact that the taxpayer 
discloses the transaction in his accounts in a way which does not accord with the contractual 

                                                 
130 For critical notes see inter alia: Malherbe, J., et alia, Simulation in Belgian fiscal law: a modest proposal for a clear 
legislative solution, Intertax, 1991, 90 and the authors quoted there; Kirkpatrick, J., Les impôts sur les revenus et les 
sociétés, Examen de Jurisprudence (1968-1982), R.C.J.B., 1984, 702 and R.C.J.B., 1987, 329; Vanistendael, F., De 
werkelijkheid in het belastingrecht, Liber Amicorum Dumon, Kluwer, 1983, 1069. 
131 Supreme Court, 27 February 1987, Pas., 1987, I, 777 and J.D.F., 1988, 332 (note Malherbe, J., De Broe, L.) 
132 Supreme Court, 9 March 1998, FJF 1998/125; Supreme Court, 16 October 1997, Pas., 1997, I, 1032; Supreme 
Court, 19 May 1995, Pas., 1995, I, 522; Supreme Court, 4 January 1991, Pas., 1991, I, 410 and T.R.V., 1991, 167 (note 
Ghyselen, M.); Supreme Court,  22 March, 1990, Pas., 1990, I, 853; Supreme Court, 29 January 1988, Pas., 1988, I, 
633 and R.W., 1987-88, 1508 (note Haelterman, A.). For in-depth discussions, see Afschrift, T., L’évitement licite de 
l’impôt et la réalité juridique, 2° éd, Larcier, 2003, 98-121; Kirkpatrick, J., Les impôts sur les revenus et les sociétés, 
Examen de Jurisprudence (1983-1990), R.C.J.B., 1992, 289-300. 
133 See e.g. Court of Appeals Brussels, 17 September 2003, FJF, 2004/100. 
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arrangements are as such not indicia of sham134. Take the example of A selling an asset to B and 
B does not pay the price or does not record the asset in his balance sheet. The fact that the price is 
not paid could be a failure to execute the contractual obligations. The fact that the asset is not 
recorded in the buyer’s balance sheet is an infringement of accounting law. As such both facts do 
not permit to draw any conclusions as to the intentions of the parties when entering into the sales 
agreement. However, such factual findings relating to the way in which the taxpayers execute 
their apparent contractual obligations could serve as a presumption of fact to demonstrate that the 
parties never had the intention to enter into that contractual arrangement or that they had the 
intention to enter into another one. The fact that B does not pay the price and/or does not record 
the assets in his balance sheet could be indicia that the parties never had the intention to sell the 
property (absolute sham), in particular where one or more of such indicia are corroborated by 
other facts135. Although the taxpayer should be given the benefit of doubt where the tax 
authorities are unable to prove against the taxpayer, this principle is not always strictly adhered to 
by Courts in practice. In addition, since the proof in case of sham is very often a determination of 
fact it is within the absolute discretion of the Tax Tribunal and later the Court of Appeals. The 
Supreme Court may not review a lower court’s findings of facts and the presumptive evidence 
based on facts, unless the lower court’s assumption – i.e. the logical reasoning by way of 
deduction – is either based on facts which are themselves not established or incapable of 
justification136. The second reason explaining the magnitude of case law involving sham in tax 
matters is that Courts, in particular when they are asked to hear cases involving aggressive tax 
planning structures, uphold the existence of sham in circumstances that are often not in 
accordance with the legal concept of sham. If Courts reach that conclusion on the basis of factual 
findings, their decision cannot be reversed by the Supreme Court because the latter has no 
jurisdiction to review the factual findings of lower Courts. Courts have therefore regularly been 
criticized for having applied the concept of sham not rigorously enough and in particular for 
having upheld sham on the basis of factual circumstances that did not allow such a conclusion 137. 
 
2.3.1.3.3. The Supreme Court decision of 5 March 1999  
 
50. For many years legal scholars from the University of Gent have developed the theory that the 
tax authorities are allowed to disregard a legal act entered into for tax avoidance purposes if that 
legal act infringes one or more statutory provisions other than provisions of tax law (e.g. a 
provision of corporate law or of commercial law). This theory has been developed by S. Van 
Crombrugge. M. Ghyselen has elaborated it in further detail. The theory is founded on a a 
contrario reading of the above quoted Supreme Court holdings in the Brepols and Au Vieux Saint 
Martin-cases and more in particular the words “without violating any legal obligation” (see supra 
2.3.1.3.1)138. It will hereafter be referred to as “the Gent-theory”. M. Ghyselen  makes a 
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distinction between, on the hand, the cases where the infringement of the non-tax law provision 
constitutes an indication (a presumption) that the taxpayer has not respected all of the legal 
consequences of its act and on the other hand, the cases where the infringement has no such 
effect. The author takes the position that in the former case the infringement gives rise to a sham 
transaction and that accordingly the tax authorities must apply the abovementioned principles and 
impose tax on the disguised transaction and not on the apparent one that infringes the non-tax 
statute (see margin no. 45). In the latter case, the tax authorities are allowed to disregard the 
transaction provided that the infringement forms an inherent part of a tax avoidance structure. 
This is to be determined on a case-by-case basis, but the author makes the point that this will 
generally be the case if the tax advantage can only or mainly be obtained because of the 
infringement of the non-tax statute. If the existence of such type of infringement has been 
established, the tax authorities are entitled to impose tax on a transaction that comes as closely as 
possible to the transaction that the taxpayer would have entered into if he had complied with all 
statutory non-tax provisions. If I understand the author correctly she suggests that tax must be 
imposed an equivalent transaction of like nature. The author concedes that such may prove to be 
difficult in practice. However, she concludes that in case of tax avoidance schemes, often the 
taxpayer would not have acted at all if he could not have realized the tax advantage without 
infringing the law. In that case, the tax authorities can, according to the author, simply deny the 
tax benefit139.   
 
51. Several legal authors have convincingly rebutted the Gent-theory and demonstrated that it is 
based on an incorrect reading of the landmark holdings in the Brepols and Au Vieux Saint Martin-
cases140. The Gent-theory is based on a a contrario reading of the aforementioned Supreme Court 
decisions. Every legal practitioner knows that he must be very cautious with a contrario readings 
of statutory provisions and decisions of Courts. The two Supreme Court decisions seem to have 
been read outside the factual and legal context in which they have been decided. Neither in 
Brepols, nor in Au Vieux Saint-Martin the issue was at stake whether a statutory (non-tax) 
provision had been infringed. For instance, the only issues at stake in Brepols were whether there 
was any legal basis in Belgian tax law to uphold the doctrine of “fraus legis” where parties have 
entered into an agreement that was not a sham and whether sham could be upheld under the given 
circumstances (see supra 2.3.1.3.1). It is therefore not permitted to draw a conclusion on a issue 
of law which the Court had not decided upon based on a a contrario reading of the Court’s 
decision. Secondly, and more importantly, the Gent-theory results from a misreading of the 
Courts’ holdings. Again the context in which the Brepols-case was decided must be taken into 
consideration. The point at stake was whether there was legal basis for the doctrine of “fraus 
legis” in income tax matters. As mentioned above, the Supreme Court in rejecting that doctrine 
almost literally reproduces the writings of the French author J. Vidal, albeit without quoting the 
author. Vidal wrote that a person who enters into a genuine and sincere act which does not fall 
into the scope of a provision of the tax law makes use of his contractual freedom and hence does 

                                                                                                                                                 
fsicaal recht, Biblo, 5° uitgave, 1999, 47; Ghyselen, M., Schending van de wet in het kader van de keuze van de minst 
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139 Ghyselen, M., Fiscale gevolgen van nietige rechtshandelingen, Biblo, 1996, 185-198; Van Crombrugge, S., De 
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not infringe any rule of tax law141. The Supreme Court used the words “using his contractual 
freedom, without violating any legal obligation”, thereby meaning that in the given circumstances 
of the Brepols-case the parent company in making a loan to its subsidiary made use of its freedom 
to contract and in doing so it did not violate “an obligation resulting from the tax laws”. Hence, 
the Supreme Court used the words “without violating any legal obligation” in connection with 
the words “using the contractual freedom” and not in connection with the words “acts of which 
they accept all of the consequences”. It did not intent to make from the terms “without violating 
any legal obligation” a supplementary condition that ought to be complied with in order to 
conclude that no sham is present. The Court thus wanted to emphasize that the taxpayer does not 
violate a legal obligation provided for by the BITC if he enters into a tax avoidance structure. By 
saying so the Court condemned the “fraus legis”-doctrine proposed by the tax administration. It 
must also be stressed that the proponents of the Gent-theory read the term “any legal obligation” 
(“wettelijke verplichting”) as meaning “any legal provision” (outside tax law) (“wettelijke 
bepaling”) (“buiten het belastingrecht”)142. This is a different meaning and not one which is 
inherent in the term “legal obligation”143. It certainly is a meaning which, under the 
circumstances of the Brepols-case, the Supreme Court did not mean to give to the term “any legal 
obligation”.  
 
I agree with J. Kirkpatrick that the correct reading of the Court’s decision is as follows: “There is 
no sham, and consequently no tax fraud, where in order to enjoy a more favorable tax treatment 
the parties (…) enter into acts of which they accept all of the consequences, even if the form they 
give thereto is not the most usual one. By doing so, the parties make use of their contractual 
freedom and do not violate any legal obligation (i.e. an obligation imposed by the tax laws)”144. 
 
Accordingly, one cannot approve a decision of the Court of Appeals of Gent according to which 
the Supreme Court in Brepols has stated in general terms that the choice of the least taxed road is 
conditional upon the full respect of the statute (i.e. the statute or general principles of law), 
regardless whether that law is a tax law and whether the infringement of the law leads to absolute 
or relative nullity145. 
 
52. The a contrario reading of the Supreme Court decisions leads to unreasonable and even 
absurd results. First, it implies that one can make use of his contractual freedom and thereby 
infringe all sorts of statutory provisions. Secondly, it implies that one has committed a sham 
where his legal act infringes a statutory (non-tax) provision. Such is not in accordance with the 
concept of sham developed under civil law. As discussed above, sham supposes two acts, each 
contemporaneous with the other one, whereby the parties intent to destroy or modify the legal 
effects of the apparent act by a genuine contract to which only the parties are privy (see 2.3.1.2.). 
In its Brepols and Au Vieux Saint Martin-decisions the Supreme Court has expressly confirmed 
that this civil law meaning of sham also prevails in tax matters. The a contrario reading of the 
Supreme Court decisions thus conflicts with the clear terms of the decisions themselves. 
Nevertheless, this reading has been defended by the tax authorities and several Courts of Appeals 
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145 Court of Appeals Gent, 6 April 2005, Fiscoloog, n° 988, 9. 
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have endorsed it146.There are several reasons why it is hard to accept that case law. First it is 
difficult to imagine how parties by entering into an apparent legal act that infringes a statutory 
(non-tax) provision do not respect the legal reality of that act. On the contrary, if the apparent 
contractual arrangement violates the law, very likely it means that the parties have meant to 
achieve a result by violating a non-tax law provision and that result can be tax advantageous or 
not. Such illegal contractual arrangement by no means conceals some secret arrangement and a 
fortiori does not intent to change or destroy the legal effects of such an arrangement. If a 
company decides to distribute a dividend without complying with the corporate formalities 
thereto (e.g. the dividend is distributed pursuant to an invalid decision of the shareholders 
meeting) or if a company buys an asset from one of its directors without complying with the 
procedure for conflict of interest, it is clear that the company wants to distribute profits c.q. 
acquire an asset and that in doing so it has infringed certain legal provisions regulating that legal 
act, either intentionally or unintentionally. However, if the company accepts all legal 
consequences of that legal act, such act does not disguise another legal act. Case law has at many 
occasions confirmed that no sham can be upheld in such circumstances147. Such case law must be 
approved. The fact that an infringement of a statutory provision occurs in the framework of a tax 
avoidance scheme does not affect that conclusion. In its Au Vieux Saint-Martin holding the 
Supreme Court made it very clear that tax avoidance motives do not affect the question whether a 
transaction constitutes sham148. In other words, the mere fact that a contractual arrangement 
infringes a statutory (non-tax) provision – even in connection with a tax avoidance structure – 
does not constitute sham. However, the situation is different where an infringement of a statutory 
provision demonstrates that parties did not want to accept all the legal consequences of their 
apparent act and in reality wanted to enter into another one149. Then sham can be upheld. Such 
could, for instance, occur in areas where price control regulations apply (e.g. the sale of 
pharmacies) and an individual pharmacist wishing to continue his activities in a corporate entity 
sells his private business to a newly formed company at a price exceeding the maximum price 
allowed under law. The infringement of the pricing rules as such is not an indicia, nor a 
presumption that such sale is a sham. However, if such fact is corroborated by other facts, all such 
facts taken together could form the basis for the proof of sham, i.e. that such sale disguises some 
other agreement. For instance, if it were demonstrated that the sales price is not at “arm’s length” 
and that the seller, being director of the company, receives a salary that is below the “arm’s 
length”- standards, probably the sale could be said to partially disguise the payment of salary. The 
apparent act then disguises the real cause of the payment, i.e. the consideration for services 
rendered to the company as a director150. Finally, the practical taxation consequences resulting 
from the Gent-theory and in particular the suggestion that the tax authorities are allowed to 
impose tax on an equivalent transaction or deny the tax benefits altogether run counter at the 
Constitutional principle that tax can be imposed only if that transaction enters into the scope of 
                                                 
146 See e.g. Court of Appeals Antwerp, 18 September 1995, FJF, 95/224; Court of Appeals Brussels, 26 January 1995, 
Fiscoloog, no. 508, 1; Court of Appeals Brussels, 25 June 1993, FJF, 94/105. 
147 See e.g. Court of Appeals Brussels, 17 September 2003, FJF, 2004/100; Court of Appeals Brussels, 20 September 
2002, FJF, 2003/98; Court of Appeals Antwerp, 20 February 2001, Fisc. Koer., 2001/161; Tribunal Brugge, 12 
February 2001, FJF, 2001/270; Court of Appeals Antwerp 2 March 2000, Fisc. Koer., 2000/257; Court of Appeals 
Antwerp, 29 February 2000, T.F.R., 2000, 566; Supreme Court, 19 November 1998, T.F.R., 1999, 492 (note Hertecant, 
L.); Werbrouck, J., De tegenstelbaarheid aan de fiscus van een rechtshandeling die een rechstnorm schendt, T.F.R., 
2000, 570.  
148 Confirmed again in a thin capitalization-case by Tribunal Brussels, 13 June 2001, Fisk. Koerier, 2001/412. 
149 Even the promotors of the Gent-theory seem to have conceded that a violation of a statutory provision as such can 
not lead to sham. See Ghyselen, M., Schending van de wet in het kader van de keuze van de minst belaste weg, Noot 
onder Cass. 5 March 1999, T.F.R., 1999, 621. 
150 See e.g. Court of Appeals Brussels, 2 September 1999, FJF, 2001/83; Court of Appeals Brussels, 26 January 1995, 
Fiscoloog, 1995, no. 508, 1 (Supreme Court appeal rejected, Supreme Court 16 October 1997, Pas., 1997, I, 1032); 
Court of Appeals Brussels, 2 March 1993, FJF, 93/108 (Supreme Court appeal rejected, Supreme Court 19 May 1995, 
Pas., 1995, I, 247). 
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the relevant tax provision. How can this suggestion be reconciled with the maxim that “taxation is 
based on reality”? Rather, this comes close to taxation by way of analogous interpretation of the 
tax law. 
 
53. Notwithstanding the above, the Supreme Court has been influenced by the Gent-theory. In its 
holding of 5 March 1999 the Supreme Court held that: “The tax authorities may require151 to 
disregard for tax purposes a transaction if it infringes a (non-tax) statutory provision of public 
policy where that transaction is entered into for tax avoidance purposes”152. For the reasons 
developed above it is, with all due respect, hard to approve this decision. In any event the 
practical effects of this case law are less far-reaching than those resulting from the Gent-theory. 
First, there is no indication in the decision that the Court intended to overrule its earlier case law 
with respect to the concept of sham153. Thus, there still is no difference between the concept of 
sham in civil law and in tax matters. Secondly, the Court’s holding is only of significance if a 
statutory provision of public policy (other than the tax law) has been violated. It is of no 
relevance where other legal provisions (coercive or non-coercive law; “dwingend of aanvullend 
recht”) are infringed and a fortiori not where a clause of contractual arrangement is not respected.  
Thirdly, the Court makes it clear that there must be a causal relationship between the 
infringement of the statutory provision of public policy and the purpose of tax avoidance. In other 
words, the tax administration must prove that if the taxpayer had respected the relevant legal 
provision he would not have realized the tax benefit154. Such puts a serious onus of proof on the 
tax administration. However, recent case law of lower Courts applying the 1999 Supreme Court 
holding seems to overlook this aspect of the Supreme Court’s decision and allows the tax 
authorities to disregard the tax effects of a legal act for the mere reason that it violates a statutory 
provision of public policy155.   
 
2.3.2. THE DOCTRINE OF SHAM AND THE (NON)-RECOGNITION OF A COMPANY 
OR OF ITS LEGAL ACTS FOR BELGIAN INCOME TAX PURPOSES 
 
54. The following questions will be addressed in this Section. Can the tax authorities rely on the 
concept of sham to disregard the company for taxation purposes on the basis that the company is 
a sham (“schijnvennootschap”) and to attribute the transactions in which the company has been 
involved to its shareholders (see infra 2.3.2.1.) ? Can they apply the concept of sham to disregard 
the foreign seat of management of a company and thus its tax residence (“schijnzetel”) in order to 
bring that company within the Belgian jurisdiction for income tax purposes (see infra 2.3.2.2.) ? 
Can they rely on the concept of sham to disregard the company’s involvement in transactions 
(“schijnverrichting”) and attribute such transactions to its shareholders for tax purposes (see infra 
2.3.2.3.) ?  

                                                 
151 It is hard to understand why the tax authorities should require to disregard the transaction. For the reasons explained 
under margin no. 45 the tax authorities must impose tax once the legal conditions thereto are satisfied. 
152 Supreme Court, 5 March 1999, J.T., 2000, 200 and FJF, 99/93. This case law has been followed by e.g. the Court of 
Appeals of Gent, 6 April 2005, Fiscoloog, n° 988, p. 3 and the Court of Appeals of Brussels, 8 June 2000, F.J.F., 
2001/7. 
153 The Court admitted that the pertinent transaction was not a sham, but legal authors are not in agreement whether it 
did so explicitly or implicitly; Faes, P., Over de niet-tegenstelbaarheid van rechtshandelingen die een wettelijke 
bepaling van openbare orde schenden, Noot onder Trib. Mons, 24 March, 2004, T.F.R., 2004, 901 (explicit); 
Kirkpatrick, J., L’opposabilité au fisc des conventions illicites non simulées, J.T., 2000, 197 (implicit). 
154 Afschrift, T., De eventuele invloed van een onwettelijke handeling op het recht om te kiezen voor de minst belaste 
weg, T.F.R., 2003, 467. 
155 Trib. Mons, 24 March 2004, T.F.R., 2004, 901 holding that the tax authorities can disregard the salary paid to a 
corporate manager of a B.V.B.A. which was illegally appointed (violation of old Art. 129 (1) Coordinated Laws on 
Companies) without examining whether there was any tax avoidance motive and a fortiori not whether there was a 
causal relationship between the infringement of the rule of company law and the purpose of tax avoidance. 
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2.3.2.1. Application of the doctrine of sham to deny the legal personality (existence) of a 
company (“schijnvennootschap”).   
 
55. In this Section the question will be addressed whether the Belgian tax authorities can apply 
the doctrine of sham to deny the legal personality which a company has acquired upon or 
following upon its incorporation. Here the question will be answered whether the tax authorities 
can rely on the concept of sham to disregard the company for taxation purposes on the basis that 
the company is a sham (“schijnvennootschap”) and to attribute the transactions in which the 
company has been involved to its shareholders. 
 
56. Notwithstanding the fact that the Belgian tax authorities generally have a limited interest in 
disregarding the existence of the Belgian conduit companies discussed in this study (see supra 
1.1.), the question whether the legal personality (existence) of a Belgian company can be 
disregarded for Belgian income tax purposes will be addressed first. The reason is that several 
issues that are traditionally raised with respect to the (non)-recognition of companies incorporated 
under foreign law, have already been examined for companies incorporated under Belgian law. 
For most EC-based companies the matter is governed by EC Directive 68/151. In 1973 Belgium 
has transposed the Directive into domestic law. Accordingly, the solutions under Belgian 
domestic law apply mutatis mutandis to foreign companies incorporated under foreign legal 
systems that have implemented EC Directive 68/151 or that are analogous to the Belgian legal 
system. 
 
2.3.2.1.1. Companies formed under Belgian law156 
 
57. For the purposes of this Section sham means that the company is a fiction, i.e. that it does not 
exist. The situation that a company is not existent or fictitious must be clearly distinguished from 
the situation in which a company has been incorporated and acquired legal personality, but where 
during its existence the shareholders do not respect the separate legal personality of the company 
and abuse the corporate entity. This situation will be discussed hereafter under 2.3.2.3. 
  
58. The case where a Belgian company is a sham as of its incorporation concerns the situation 
where parties pretend that they have incorporated a company and present to that effect a deed of 
incorporation to the tax authorities, while in reality no such company has been formed between 
them157. This is of course a case of blatant fraud involving forgery. The tax authorities must in 
that case deny the existence of the company (see supra margin no. 45). In practice this situation 
cannot occur where the company must be incorporated by way of an authentic deed because that 
deed must be drawn up by a notary public and the notary exercises control on the compliance 
with the basic legal requirements, in particular on the fact that the founders have contributed the 

                                                 
156 The discussion relates to companies that have acquired legal personality and of which the deed of incorporation has 
been published in the Belgian Official State Gazette (see supra 1.1.). 
157 This includes the situation where none of the alleged founders has made a contribution to the paid-up capital (Van 
Ommeslaghe, P., La simulation en droit des obligations, Les obligations contractuelles, éd. Jeune Barreau de Bruxelles, 
2000, 209). K. Geens seems to add to that situation the case (outside the case of a one shareholder-company) where 
only one founder made a valid contribution. According to the author such company does not exist, except if the ECJ’s 
holding under the Ubbink-case (see footnote under margin no. 10) could be applied to it (Geens, K., De nietigheid van 
de rechtspersoon, T.P.R., 1990, 1673). According to other authors, such company exists but it can be annulled because 
it does not have the required minimum number of shareholders (Van Ommeslaghe, P., La simulation en droit des 
obligations, Les obligations contractuelles, éd. Jeune Barreau de Bruxelles, 2000, 209; Simont, L., Les règles relatives 
à la publicité, aux nullités et aux actes accomplis au nom d’une société en formation, Les Sociétés Commerciales, éd. 
Jeune Barreau de Bruxelles, 1985, 106). 
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paid-up capital158. That company will acquire legal personality when an excerpt of the deed of 
incorporation is filed with the clerk of the commercial tribunal, which is to occur within fifteen 
days after the signing of the deed of incorporation. The situation could, however, occur where the 
company can be incorporated by a private deed because there the external control of the notary is 
lacking159. But here again, if that private deed is filed with the commercial tribunal the company 
will acquire legal personality even if the basic requirements to validly incorporate the company 
have not been satisfied (e.g. the minimum number of shareholders is not attained; the 
contributions to the paid-up capital have not been made). If no deed is filed, the company will not 
have legal personality and be taxed as a transparent entity (see this Part under 2.2).  
 
59. Sham can also concern the situation in which a company has been set up and acquired legal 
personality, but disguises in reality another legal arrangement (i.e. a loan). However, this occurs 
very rarely in practice. No case law has been found on this subject. 
 
60. Under the rules of Belgian corporate law where a company has been incorporated and has 
acquired legal personality, that company exists as a separate legal person and its existence must 
be respected as long as it has not been annulled. Since the law of 6 March 1973 - which has 
implemented EC Directive 68/151 - once a company is incorporated, it can only be annulled 
through an order of the commercial tribunal. Such order of annulment has no retrospective 
effect160. It has only effect as of the date of the court order, i.e. it has only effect for the future 
(effect “ex nunc”). The court order does not even make an immediate end to the company’s 
existence because the order implies that the company is wound up and the company retains its 
legal personality until the winding up procedure is terminated. The annulment of the company 
does not of itself affect the validity of the legal acts in which the company participated prior to 
the order of the tribunal to annul the company161. Consequently, it is not possible under Belgian 
corporate law to treat a company as inexistent for the past, i.e. as from the date of its 
incorporation.  
 
61. The grounds on the basis of which the nullity of a Naamloze Vennootschap, a Commanditaire 
Vennootschap op Aandelen, a Besloten Vennootschap met Beperkte Aansprakelijkheid and a 
Coöperatieve Vennootschap met Beperkte Aansprakelijkheid can be ordered are exhaustively 
listed in the statute that implements EC Directive 68/151162. Such grounds must be present at the 
time of incorporation of the company163. For a Naamloze Vennootschap, the grounds include: (i) 
absence of the execution of a deed of incorporation; (ii) failure to mention in the deed of 
incorporation the so-called “essential data” (e.g. name and object of the company, the amount of 
the individual subscriptions of capital, the total amount of subscribed capital); (iii) the company’s 
                                                 
158 Art. 66; 311; 399; 449; 657 BCC (Naamloze Vennootschap; Commanditaire Vennootschap op Aandelen; Besloten 
Vennootschap met Beperkte Aansprakelijkheid; Coöperatieve Vennootschap met Beperkte Aansprakelijkheid).  
159 Art. 66 BCC ( Vennootschap onder Firma; Gewone Commanditaire Vennootschap; Coöperatieve Vennootschap met 
Onbeperkte Aansprakelijkheid). Such companies can also be incorporated by way of an authentic deed. 
160 EC Directive 68/151 provides, inter alia, for the grounds of nullity of certain companies and the applicable 
procedures. It applies to the Naamloze Vennootschap, de Besloten Vennoostchap met Beperkte Aansprakelijkheid and 
de Commanditaire Vennootschap op Aandelen (Art. 1). The Belgian lawmaker has extended the provisions of the 
Directive to the Coöperatieve Vennootschap met Beperkte Aansprakelijkheid. The interpretation of domestic law by 
having regard to the terms and the purpose of the EC Directive, which is argued in this study, must in my opinion be 
expanded to such a Cooperative Vennootschap in view of the ECJ case law according to which the interpretation of 
domestic laws by having regard to the terms and purposes of the Directive must be extended to matters not envisaged 
by the Directive if a Member State has applied the rules of the Directive to such other matters (see in tax matters: ECJ, 
17 July 1997, Leur Bloem, C-28/95). 
161 Art. 172 et seq. BCC. 
162 Art. 227; 403; 454 and 657 BCC. 
163 Simont, L., Les règles relatives à la publicité, aux nullités et aux actes accomplis au nom d’une société en 
formation, Les Sociétés Commerciales, éd. Jeune Barreau de Bruxelles, 1985, 102. 
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object is unlawful or contrary to public policy and (iv) the number of founders is beyond the legal 
minimum. For the other three aforementioned forms of companies similar grounds of nullity 
apply. Sham is not included amongst those grounds. Art. 11 of the Directive also lists the grounds 
that may be retained to annul a company in an exhaustive manner. Again sham is not included 
amongst those grounds. Moreover, Art. 11 of the Directive provides that “Apart from the 
foregoing grounds of nullity, a company shall not be subject to any cause of non-existence, nullity 
absolute, nullity relative or declaration of nullity”.  Hence, the Directive treats companies that are 
null and void in the same way as companies that are inexistent and emphasizes that Member 
States may not provide in their domestic laws other grounds than those laid down in the Directive 
that permit to disregard the existence of a company. The drafters of the Belgian Law of 1973 
implementing the Directive considered such assimilation between inexistent companies and 
companies that are null and void as being so evident that they deemed the inclusion of the 
aforementioned provision of the Directive in the Belgian statute as superfluous164. However, the 
legislative history to the Law of 1973 expressly refers to it165. Under the established case law of 
the ECJ, national laws implementing an EC Directive must be interpreted by having regard to the 
terms and the purpose of the Directive and by using the methods of interpretation applied by the 
ECJ (of which the purposive method that takes into account the purpose of the Directive is a very 
important one)166. The Belgian Supreme Court respects the ECJ’s case law and interprets Belgian 
domestic law in accordance with the terms and purpose of the EC Directive that it implements167. 
Consequently, the relevant provisions of the BCC regarding the nullity of companies must be 
construed in accordance with the terms and the purpose of EC Directive 68/151. As a result, it is 
not possible under Belgian law to hold any of the four aforementioned companies null on other 
grounds than those expressly mentioned in the statute (e.g. because upon incorporation of the 
company another requirement of form has not been respected, which is not included amongst one 
aforementioned grounds)168. There is equally no room to disregard the existence of such a 
company on the basis that the company is a sham because e.g. it conceals some other type of 
contractual arrangement. Moreover, the absence of “affectio societatis” amongst the shareholders 
of any of those four types of companies (i.e. the intention to form a company and share its profits 
and losses) - which could be an indicia that the shareholders had the intention to enter into 
another legal arrangement - does not of itself constitute a legal ground to annul the company169. It 

                                                 
164 Simont, L., Les règles relatives à la publicité, aux nullités et aux actes accomplis au nom d’une société en 
formation, Les Sociétés Commerciales, éd. Jeune Barreau de Bruxelles, 1985, 94; Ronse, J., et alia, Overzicht van 
Rechtspraak (1968-1977), Vennootschappen, T.P.R., 1978, 721.  
165 Gedr. Stukken, Kamer, 700, 1969-70, no. 1, 20. 
166 See Part Four, margin no. 1; ECJ, 10 April 1984, von Colson and Kamann, C-14/83, § 26; ECJ, 10 April 1984, 
Harz, C-79/83, § 26. See in particular with respect to EC Directive 68/151: ECJ, 13 November 1990, Marleasing, C-
106/89, §8 and in income tax matters: e.g. ECJ, 17 October 1996, joined cases Denkavit and others, C-283/94, C-
291/94 and C-292/94, § 22 and 26; ECJ 8 June 2000, Epson Europe, C-375/98, § 17 and 20; ECJ, 4 October 2001, 
Athinaiki Zythopoiia, C-294/99, § 25; ECJ, 18 September 2003, Bosal Holdings, C-168/01, § 22 and 28;  ECJ, 25 
September 2003, Océ van der Grinten, C-58/01, §45. 
167 Supreme Court, 2 December 1996, Arr. Cass., 1996, 1130, no. 470. 
168 Coipel, M., et alia, Droit des sociétés commerciales, SA, SPRL et SCRL, Deuxième Edition, 2002, I, Kluwer, 317-
319; Geens, K., et alia, Overzicht van rechstpraak, Vennootschappen (1992-1998), T.P.R., 2000, 178; Van 
Ommeslaghe, P., La simulation en droit des obligations, Les obligations contractuelles, éd. Jeune Barreau de Bruxelles, 
2000, 208-209; Geens, K., Laga, H., Overzicht van rechtspraak, Vennootschappen (1986-1991), T.P.R., 1993, 971; 
Van Ommeslaghe, P., Dieux, X., Examen de Jurisprudence (1979-1990), Les sociétés commerciales, R.C.J.B., 1992, 
602; Geens, K., Simulatie, Doorbraak, Fiscus en de Eenpersoons-B.V.B.A., De Ik-Vennootschap, II, Biblo, 1987, I-24; 
Simont, L., Les règles relatives à la publicité, aux nullités et aux actes accomplis au nom d’une société en formation, 
Les Sociétés Commerciales, éd. Jeune Barreau de Bruxelles, 1985, 95-96 and 105; Ronse, J., et alia, Overzicht van 
Rechtspraak (1968-1977), Vennootschappen, T.P.R., 1978, 721; Coppens, P., Recensie over A. Cloquet “Les 
concordats et la faillite”, J.T., 1977, 317. 
169 Commercial Tribunal Nivelles, 26 July 1994, T.R.V., 1994, 530 (note MW); Coipel, M., et alia, Droit des sociétés 
commerciales, SA, SPRL et SCRL, Deuxième Edition, 2002, I, Kluwer, 318; Geens, K., et alia, Overzicht van 
rechstpraak, Vennootschappen (1992-1998), T.P.R., 2000, 178; Van Ommeslaghe, P., Dieux, X., Examen de 
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is equally not possible to hold that a company is a fiction and thus non-existent or that it is null 
and void because of the malfunctioning of the company’s governance bodies or, in general, 
because the shareholders do not respect the company’s separate legal existence since abuse of the 
corporate entity is not included amongst the legal grounds that can cause the nullity or inexistence 
of the company170. Also, the grounds for nullity must be present at the time of incorporation of 
the company. Abusing the company’s legal personality occurs by definition after the company’s 
incorporation. The party claiming that the company disguises another legal arrangement or is 
abused by its shareholders and wants the company to be declared null and void, must therefore 
ask the Court to proceed to the annulment of the company on the basis of one of statutorily 
defined grounds. In the case that e.g. a Naamloze Vennootschap disguises some other form of 
contractual arrangement, such ground could, depending upon the circumstances, be Art. 454, 4° 
BCC according to which the company can be declared null and void if less than two shareholders 
committed themselves to subscribe to the company’s capital171. However, the cases where a 
company that has legal personality disguises some other type of contractual arrangement (e.g. a 
loan) are very exceptional in practice. No case law has been found in which Courts pronounced 
the nullity of a company because it was found to be in reality another legal arrangement.   
 
62. It is generally admitted that these principles also apply for income tax purposes. Accordingly, 
the tax administration cannot, on the basis of the aforementioned civil law principles of sham and 
the effects thereof in tax matters (see 2.3.1.3.1.), disregard the legal existence of a Naamloze 
Vennootschap, Besloten Vennootschap met Beperkte Aansprakelijkheid, Coöperatieve 
Vennootschap met Beperkte Aansprakelijkheid or a Commanditaire Vennootschap on the basis 
that the company is fictitious or a sham. The tax authorities must, like any other third party, 
request the commercial tribunal to order the annulment of the company172. The Regional Tax 
Directorates and the Tax Tribunals and Courts have no jurisdiction in this matter. Revesting the 
commercial tribunal to pronounce an annulment order assumes that the tax authorities are able to 
bring their claim within one of the grounds of nullity expressly listed in the statute. Even if the 
tax authorities were to be successful in doing so, a favorable court order will be of no practical 
use for tax purposes as it does no have any effect for the past. When the tax authorities attempt to 
disregard the legal personality of a company, they necessarily do so in view of imposing taxes for 
past years. These principles have been recognized by Belgian courts173. 
                                                                                                                                                 
Jurisprudence (1979-1990), Les sociétés commerciales, R.C.J.B., 1992, 602; Simont, L., Les règles relatives à la 
publicité, aux nullités et aux actes accomplis au nom d’une société en formation, Les Sociétés Commerciales, éd. Jeune 
Barreau de Bruxelles, 1985, 95 and 105-106.  
170 Malherbe, J., et alia, Droit Fiscal, L’impôt des sociétés, Larcier, 1997, 26. 
171 Simont, L., Les règles relatives à la publicité, aux nullités et aux actes accomplis au nom d’une société en 
formation, Les Sociétés Commerciales, éd. Jeune Barreau de Bruxelles, 1985, 95 and 105-106; Ronse, J., et alia, 
Overzicht van Rechtspraak (1968-1977), Vennootschappen, T.P.R., 1978, 719. 
Similar provisions, providing for other treshholds, apply to a Besloten Vennootschap met beperkte aansprakelijkheid 
(Art. 227, 4° BCC) and a Coöperatieve Vennootschap met Beperkte Aansprakelijkheid (Art. 403, 4° BCC)  
172 Lagae, J.P., De fiscale erkenning of niet-erkenning van de vennootschap of van haar tussenkomst, T.F.R., 1999, 
836-837; Colaert, A.M., The disregard of a legal entity for tax purposes, Belgian Report, Cah. Dr; F. Int., Vol. 
LXXIVa, IFA 1989 Congress Rio de Janeiro, Kluwer, 1989, 201; Van Crombrugge, S., Doorbraak van  
rechtspersoonlijkheid in het fiscaal recht, Actuele Problemen van Fiscaal Recht, Kluwer, 1989, 156; Van Ommeslaghe, 
P., Droit commun et droit fiscal, J.D.F., 1989, 13; Vanistendael, F., Waarheid en leugen omtrent de rechtspersoon van 
de vennootschap in  het belastingrecht, Liber Amicorum Jan Ronse, Story-Scientia, 1986, 361 et seq.; Parent, X., La 
jurisprudence fiscale et les sociétés fictives depuis la loi du 6 mars 1973, Ann. Dr. Liège, 1986, 523; Van Ryn, J., Van 
Ommeslaghe, P., Examen de Jurisprudence (1972-1978), Les sociétés commerciales, R.C.J.B., 1981, 273 -274.   
173 As the Law of 1973 entirely reversed the situation under previous law (see e.g. Supreme Court, 27 October 1964, 
Pas., I, 1964, 211) it took some time before Courts got familiar with the consequences of the implementation of 
Directive 68/151 in Belgian law. Certain older decisions in commercial and tax matters applied the new statute 
wrongfully (see e.g. Court of Appeals Antwerp, 3 November 1975, R.P.S., 1976, 44; Court of Appeals Liège, 27 March 
1981, R.P.S., 1983, 245 and the criticism by Ronse, J., et alia, Overzicht van Rechtspraak (1968-1977), 
Vennootschappen, T.P.R., 1978, 719-721 and by Van Ommeslaghe, P., Dieux, X., Examen de Jurisprudence (1979-
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63. As the grounds to annul other forms of companies (Coöperatieve Vennootschap met 
Onbeperkte Aansprakelijkheid; Vennootschap onder Firma; Gewone Commanditaire 
Vennootschap) are not exhaustively listed in the statute, it is generally accepted that such 
companies may be annulled on other grounds, e.g. because they are fictitious, disguise some other 
form of legal arrangement or infringed a requirement of form other than provided by the BCC for 
companies mentioned in EC Directive 68/151174. However, here again the company can only be 
annulled through an order of the commercial tribunal. As such court order has no retrospective 
effect, an annulment procedure is of no practical interest for tax assessment purposes.  
 
64. This rule of Belgian corporate law is an important exception to the application of the doctrine 
of sham in tax matters175. In my opinion the application of that rule in income tax matters is 
justified. Applying the theory of sham to an existing company means that a legal act (i.c. the 
incorporation of the company) is not binding on the tax authorities (see margin no. 46). The effect 
of that is that the tax authorities are entitled to disregard that company and to deny its existence 
for tax purposes. The Law of 1973 implementing EC Directive 68/151 contains an exhaustive list 
of the grounds that can cause the nullity of a company. Belgium has even implemented the 
Directive in a very strict manner since it has not retained in its domestic laws two grounds for 
annulment provided for by the Directive176. On the other hand, the Belgian legislator did not find 
it necessary to provide in domestic law, as is provided in Art. 11 of the Directive, that there 
cannot exist any other cause of non-existence of the company. I recognize that under Belgian 
private law there is a difference between the nullity of a legal act and the fact that a legal act is 
not binding on a third party, in which case that party is allowed to behave as if that act did not 
exist177. However, since the Law of 1973 implements EC-law, it must be interpreted in 
accordance with the terms and objectives of the Directive. Art. 11 of the Directive makes it clear 
that there is no room for applying other grounds to deny the existence of companies than those 
explicitly listed in the Directive. The Directive further provides that a company can only be 
annulled through a Court order with no retrospective effect. These are exceptions and in 
conformity with general principles of Community law they must be interpreted narrowly. The 
term “not be subject to any cause of non-existence” as used in Art. 11 of the Directive is 
sufficiently wide to include a cause of non-existence that only applies for tax purposes. It follows 
therefrom that the provisions of the BCC originating from the Law of 1973 must be construed 
strictly and by giving effect to the objectives pursued by the Directive178. The ECJ has expressly 
confirmed that principle with respect to the interpretation of Directive 68/151 in its Marleasing-
judgment discussed immediately hereafter (see margin no. 65). Moreover, allowing the tax 
authorities to disregard the legal personality of an existing company even if that company is null 
                                                                                                                                                 
1990), Les sociétés commerciales, R.C.J.B., 1992, 602). Recent case law applies it correctly (see e.g. Commercial Trib. 
Nivelles, 26 July 1994, T.R.V., 1994, 530 (note MW); Court of Appeals Brussels, 12 May 1992, T.R.V., 1992, 433 (note 
Van Crombrugge, S.); Court of Appeals Brussels, 8 May 1992, A.F.T., 1992, 359 (note Gemis, G.); Trib. Corr. 
Brussels, 25 June 1986, R.P.S., 1986, 234; Réf. Trib. Brussels, 28 March 1985, Ann. Dr. Liège, 1986, 517);   
174 Malherbe, J. et alia, Précis de droit des sociétés, Bruylant, 2004, 236 ; Van Ommeslaghe, P., La simulation en droit 
des obligations, Les obligations contractuelles, éd. Jeune Barreau de Bruxelles, 2000, 208; Ghyselen, M., Fiscale 
gevolgen van nietige rechtshandelingen, Biblo, 1996, 107; Simont, L., Les règles relatives à la publicité, aux nullités et 
aux actes accomplis au nom d’une société en formation, Les Sociétés Commerciales, éd. Jeune Barreau de Bruxelles, 
1985, 95 and 106.  
175 Kirkpatrick, J., Les impôts sur les revenus et les sociétés, Examen de Jurisprudence (1968-1982), R.C.J.B., 1987, 
279. 
176 Art. 11 d) and e) of the Directive (minimum amount of capital to be paid up and incapacity of all founding 
members). 
177 Van Gerven, W., Beginselen van Belgisch Privaatrecht, I  Algemeen Deel, Standaard Wetenschappelijke Uitgeverij, 
1973, 408-409.  
178 Coipel, M., et alia, Droit des sociétés commerciales, SA, SPRL et SCRL, Deuxième Edition, 2002, I, Kluwer, 317; 
Simont, L., La Loi du 6 Mars 1973 modifiant la legislation relative aux sociétés commerciales, R.P.S., 1974, 4. 
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and void, runs counter at the generally accepted principle that tax must be imposed in connection 
with a legal act even if such act is null and void as long as that act has not been annulled by the 
competent court. This principle is based on the aforementioned Art. 170 of the Constitution and 
the maxim derived from that rule that “tax is based on reality”, i.e. legal reality (see supra 
2.3.1.3.). Legal reality is that such company exists as long as it has not been annulled by a court 
order. 
 
The fact that the company’s existence is only disregarded for tax purposes and that between all 
other parties the legal existence of the company continues to be respected does not justify another 
solution as has been suggested by some scholars179. It runs foul at the required narrow 
interpretation of the Belgian company laws in accordance with the terms and objectives of the EC 
Directive. Moreover, it leads to an unequal treatment of different types of creditors of a company. 
It would mean that the tax authorities could disregard the company and impose tax directly 
against the shareholders, whereas all other creditors can only claim against the company as long 
as it has not been annulled. This would give an advantage to the tax authorities (which is already 
a preferential creditor by virtue of the provisions of the BITC) over the other (unsecured) 
creditors which cannot be justified under the Directive. The assertion of one of the authors that 
her position is confirmed by the decisions of the Court of Appeals and the Supreme Court in the 
Transworld Commodities-cases is difficult to accept. As will be explained below such position is 
based on an erroneous reading of those decisions (see 2.3.2.1.3.). 
 
65. The question has been raised whether a company can be annulled because it is established for 
tax avoidance and possibly even tax evasion purposes180. The relevance of the question is 
explained by the fact that one of the grounds on the basis of which a company can be annulled 
under EC Directive 68/151 and Belgian law is where the company’s object is unlawful 
(“ongeoorloofd”) or is contrary to rules of public policy181. Obviously the object of the company 
as laid down in the deed of incorporation will not be phrased in terms of tax avoidance or tax 
evasion, but with reference to commercial, financial etc. activities. There may thus be a 
discrepancy between the company’s real object (meaning the intention of its founders) and the 
one set forth in the company’s charter. As the Belgian statute must be construed in accordance 
with the terms and the purpose of the Directive, the answer to the question must be given by 
considering the ECJ’s holding in the Marleasing-case. In this case the ECJ applied a strict reading 
of the grounds that may lead to the annulment of the company as laid down in the Directive. The 
Court ruled that only the object as set forth in the company’s deed of incorporation or its by-laws 
may be considered. The AG seemed to be proponent of a somewhat broader reading of the 
Directive and suggested to include within the pertinent ground of annulment also the object of the 
company that becomes clear from the activity which the company has carried out as of its 
incorporation182. The Court seems to have implicitly rejected that suggestion. According to 
Belgian scholars Belgian Courts will not easily accept this narrow reading of Art. 11 of the 
Directive by the ECJ. They do not rule out that Courts may be willing to follow the broader 
reading proposed by the AG183. After the Marleasing-case a Belgian Court, implicitly considering 
                                                 
179 Ghyselen, M., Fiscale gevolgen van nietige rechtshandelingen, Biblo, 1996, 110 and 259-260; Huybrechts, L., Is 
veinzing in fiscale zaken een niet-werkzaam en overbodig begrip?, DAOR, 4/1986-1987, 400-401. It is remarkable that 
M. Ghyselen on pages 161-171 of the aforementioned book adheres to the principle that the tax authorities must impose 
tax in connection with legal acts that are null as long as the annulment has not been ordered. 
180 Vanistendael, F., Waarheid en leugen omtrent de rechtspersoon van de vennootschap in  het belastingrecht, Liber 
Amicorum Jan Ronse, Story-Scientia, 1986, 364. 
181 Art. 11 b) of EC Directive 68/151 and e.g. Art. 454, 3° BCC. 
182 ECJ, 13 November 1990, Marleasing, C-106/89, § 12 (Opinion AG Van Gerven). 
183 Geens, K., et alia, Overzicht van rechstpraak, Vennootschappen (1992-1998), T.P.R., 2000, 178-179; Geens, K., 
Laga, H., Overzicht van rechtspraak, Vennootschappen (1986-1991), T.P.R., 1993, 973 (including an overview of the 
conflicting positions of authors and case law before the ECJ’s decision). 
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the underlying intentions of the founders of the company, held that a Naamloze Vennootschap set 
up for tax avoidance purpose (i.e. private holding company) has no unlawful object and can 
therefore not be annulled. The Court clearly distinguished between tax avoidance and tax evasion, 
thus implicitly suggesting that in the latter case the object could be unlawful184.  
 
66. Finally, the question must be answered whether the tax authorities can disregard the existence 
of a company not because it is sham but because the company failed to comply with certain legal 
requirements of form that must be respected in order to validly set up a company. As mentioned 
above, the failure to respect certain legal requirements of form can lead to the nullity of a 
Naamloze Vennootschap, Besloten Vennootschap met Beperkte Aansprakelijkheid, 
Commanditaire Vennootschap and Coöperatieve Vennootschap met Beperkte Aansprakelijkheid 
(i.e. the failure to execute a deed of incorporation and the failure to mention the “essential data” 
in the deed of incorporation). The failure to comply with other legal requirements of form does 
not result in such a company being null and void, but it can have that result in case of a Gewone 
Commanditaire Vennootschap, Vennootschap onder Firma and Coöperatieve Vennootschap met 
Beperkte Aansprakelijkheid because the grounds of nullity for such companies are not 
exhaustively listed in the statute (see margin no. 63)185. Art. 2 (2) 1° BITC read together with 
Articles 29 (2) 1° and 179 BITC gives rise to an interpretation problem. Art. 2 (2) 1° BITC 
defines a company as “any company, association, establishment or institution which is validly 
incorporated and enjoys legal personality (…)” and according to Art. 179 BITC such a company 
is subject to corporate tax in Belgium if it is a resident of the country. A contrario it results from 
Art. 29 (2) 1° BITC that a company that has not been validly incorporated, is taxed as a 
transparent entity (see supra 1.1. and 2.2.). Could it be inferred from these provisions that a 
company that has not respected a requirement of form upon incorporation can be disregarded for 
Belgian tax purposes, even in the absence of a court order that has declared the company null and 
void?  
 
67. Little has been written on the subject and there seems to be some controversy amongst the 
authors. According to J. Malherbe the text of Articles 2 (2) 1° and 29 (2) 1° BITC is clear. The 
tax authorities can deny the legal existence of a company which has not complied with certain 
requirements of form upon its incorporation. However, the author qualifies his opinion with 
respect to the different types of companies that are subject to EC Directive 68/151. For the 
companies subject to the Directive the tax authorities would only be able to deny the company’s 
existence if the failure to comply with the requirements of form were to lead to the nullity of the 
company (i.e. the absence of a deed or failure to mention the essential data in the deed). Outside 
these two cases, allowing the tax authorities to disregard a company falling under EC Directive 
68/151 for tax purposes would, according to the author, lead to an infringement of Art. 11 of that 
Directive186. According to A. Haelterman (whose comments relate only to Art. 29 (2) BITC 
because they are prior to the enactment of Art. 2 (2) 1° BITC) the tax authorities can deny the 
legal existence of a company, if the “essential data” have not been mentioned in the deed of 

                                                                                                                                                 
It must be recalled that for certain types of companies the grounds of annulment are not exhaustively listed in the 
statute. Such companies could thus be annulled if their purpose following from their actual activities is unlawful or 
infringes rules of public policy.  
184 Court of Appeals Gent, 4 October 1995, T.R.V., 1996, 122 (note Byttebier J.). 
185 Malherbe, J., et alia, Précis de droit des sociétés, Bruylant, 2004, 236 ; Van Ommeslaghe, P., La simulation en droit 
des obligations, in Les obligations contractuelles, éd. Jeune Barreau de Bruxelles, 2000, 208; Ghyselen, M., Fiscale 
gevolgen van nietige rechtshandelingen, Biblo, 1996, 107; Simont, L., Les règles relatives à la publicité, aux nullités et 
aux actes accomplis au nom d’une société en formation, Les Sociétés Commerciales, éd. Jeune Barreau de Bruxelles, 
1985, 95 and 106. 
186 Malherbe, J., et alia, Droit Fiscal, L’impôt des sociétés, Larcier, 1997, 26. 
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incorporation and also where the company has not been set up between the required minimum 
number of founders187.  
 
68. I disagree with both authors. The requirement of Art. 2 (2) 1° BITC that the company is 
regularly incorporated in order to be recognized as a separate legal person for tax purposes must 
be understood in its historical context. The Article was enacted in 1992. It refers only to 
companies that operate notwithstanding the fact that its founders have not executed a deed of 
incorporation. Indeed, it uses the same terminology as Art. 29 (2) 1° BITC. In 1992, under then 
applicable Supreme Court case law, such companies were recognized as separate legal persons 
for company law purposes. However, they were not recognized as such for tax purposes and an 
express provision to that effect was (and is still) included in the BITC (i.e. Art. 29 (2) 1° BITC). 
The preparatory works to the law of 25 June 1973 that enacted Art. 29 (2) 1° BITC make it very 
clear that the lawmaker only envisaged companies that were operating but where no deed of 
incorporation had been executed amongst the founders and that it did not e.g. envisage companies 
that have not respected other legal requirements of form188. It follows therefrom that Art. 2 (2) 1° 
BITC also intends to refer only to such companies. It does not apply to companies that have been 
formed in an invalid way because they have not complied with certain other requirements of form 
prescribed by the BCC. The tax authorities adhere to that conclusion189. As a result of a change in 
the company laws in 1995, the aforementioned Supreme Court case law is no longer applicable 
since companies formed without executing a deed of incorporation do not have legal personality. 
As only legal persons engaged in commercial activities are subject to Belgian corporate tax, 
entities with no legal personality are taxed as transparent entities. As argued earlier, Art. 29 (2) 1° 
BITC has become obsolete and should be removed from the BITC (see 2.2.). There is no 
indication that Art. 2 (2) 1° BITC must be interpreted differently as a result of this change in the 
company laws. It is true that Art. 29 (2) 1° BITC has still not been removed from the BITC 
although it has no practical effect anymore since the change in the company laws of 1995. 
However, no official publication of the tax authorities seems to contradict my interpretation and 
the Com. BITC remained unchanged since the change in the company laws of 1995190.  
 
69. Accordingly, a company that has not been regularly incorporated because it has failed to 
comply with certain legal requirements of form (other than the non-execution of a deed of 
incorporation) must in my opinion be respected for tax purposes as long as it is not annulled. 
There is no need to distinguish between the legal form of the company and between failures that 
can lead to the nullity of the company and other failures. For the companies subject to the EC 
Directive 68/15, disregarding a company for tax purposes because it has failed to comply with a 
requirement of form would, for the reasons explained above, in my opinion lead to an 
infringement of the Directive. It also gives rise to an unjustified unequal treatment of creditors 
(see margin no. 64). One could argue that my interpretation of Art. 2 (2) 1° BITC (read together 
with Art. 29 (2) 1° BITC) is a historical interpretation which runs foul of the clear text of these 

                                                 
187 Haelterman, A. Fiscale Transparantie, Theorie en Praktijk, Biblo, 1992, 416.  
It is believed that the failure to meet the requirement on the minimum number of shareholders is not a condition of 
form (see Coipel, M., et alia, Droit des sociétés commerciales, SA, SPRL et SCRL, Deuxième Edition, 2002, I, Kluwer, 
319) and that it can never be a ground to deny the legal existence of a company under Art. 2 (2) 1° jo. Art. 29 (2) 1° 
BITC. In addition the interpretation of A. Haelterman is contradicted by the example given in the preparatory works to 
the Law of 25 June 1973 (see two footnotes below). 
188 Senaat, zitting 1972-1973, Verslag Com. Fin., 278, 64-65, Pasin., 1973, 727. 
189 Com. BITC 179/6 jo. 29/5. 
190 M. Ghyselen arrrives at the same conclusion with respect to the interpretation of Art. 29 (2) 1° BITC (Ghyselen, M., 
Fiscale gevolgen van nietige rechtshandelingen, Biblo, 1996, 214-216). Because Art. 2 (2) 1° BITC uses identical 
terms and because of the purpose of Art. 2 (2) 1° BITC (i.e. achieveing the opposite result of Art. 29 (2) 1° BITC for 
companies not envisaged by the latter provision), the author’s position must also be considered for the interpretation of 
Art. 2 (2) 1° BITC. 
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provisions. It could be said that under a textual (literal) interpretation of the term, the term 
“irregularly incorporated” refers to any company that has not respected a requirement of form 
upon incorporation. It is true that it is a general principle of interpretation of Belgian tax laws that 
the clear text of the statute must prevail and that use is only made of the historical interpretation 
method (e.g. by relying on the preparatory works to the laws) if the text of the statute is still 
unclear after having applied the textual (literal) method of interpretation to its terms191. I have 
difficulties to accept that suggestion in the case at hand. The interpretation of a tax statute should 
in the first place be correct. It is hard to see how one can reasonably argue that construing a tax 
statute by reading a provision literally in order to arrive at a result which the lawmaker did not 
intend, is a method of interpretation that leads to the correct result if the lawmaker’s intention is 
unambiguously laid down in the preparatory works of the law. In my opinion, in such a case the 
literal interpretation method must be set aside and decisive consideration must be given to the 
intention of the lawmaker, regardless of whether the application of the historical interpretation 
method is in favor of the taxpayer or not. Many years ago one author also argued that the term 
“irregularly incorporated” in Art. 29 (2) 1° BITC has not been defined and that accordingly it 
must have the same meaning in tax law than it has under private law, i.e. company law. This 
position applies another principle of the interpretation of tax statutes that undefined terms in tax 
statutes must be construed according to their ordinary meaning under private law192. With 
reference to reputed scholars the author argued that under company law the term refers in 
particular to companies that were operating without having executed a deed of incorporation193. 
As the terms of Art. 29 (2) 1° and Art. 2 (2) 1° BITC are the same, it is appropriate to give 
consideration to this argument also for purposes of interpretation of the latter provision.      
 
70. In summary, except in the fraudulent case where taxpayers pretend to have incorporated a 
company where in reality none has been incorporated (a situation which very likely cannot occur 
in practice since the change in the company laws of 1995), in all other cases where a company 
exists, the existence of that separate legal person must be recognized for income tax purposes, 
unless the company is annulled by a Court order. Such annulment produces no effect for the past 
and is therefore of no use to the tax authorities. Hence, except in the hypothetical first case there 
is in my opinion no room anymore for inexistent or fictitious companies in income tax matters. 
However, it may be cautious to consider the Supreme Court’s decision of 5 March 1999 (see 
2.3.1.3.3.). If a company is formed in the framework of a tax avoidance scheme and upon 
incorporation of such company a (non-tax) statute of public policy were to be infringed, under 
this case law the tax authorities can disregard that company provided that it is proven that the 
infringement of the pertinent rule allows the realization of the tax benefit. An example of such a 
case could be where a company has been set up without respecting the requirements on the 
minimum number of shareholders as such rules are of public policy194. It is uncertain how this 
case law interplays with Directive 68/152. For the same reasons as set forth above (margin no. 
64), it is submitted that the Directive precludes this kind of result. 
 

                                                 
191 See e.g. Tiberghien A., Petit cours d’interprétation, R.G.F., 1993, 211-215; Tiberghien, A., Inleiding tot het fiscaal 
recht, 1980, 41-48. 
192 See e.g. Supreme Court, 27 September 1956, Pas., 1957, I, 57. 
193 Van Crombrugge, S., Doorbraak van  rechtspersoonlijkheid in het fiscaal recht, Actuele Problemen van Fiscaal 
Recht, Kluwer, 1989, 154-155. 
194 Coipel, M., et alia, Droit des sociétés commerciales, SA, SPRL et SCRL, Deuxième Edition, 2002, I, Kluwer, 321.  
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2.3.2.1.2. Companies formed under foreign law 
 
71. Where a company is formed under the law of another State and has its principal establishment 
in that State, it is this foreign law (the “lex societatis”) that determines the legal requirements that 
are to be complied with to validly incorporate the company and the conditions under which that 
company acquires and loses its legal personality. This rule of international private law also 
applies in Belgian tax matters (see supra 1.2.). The tax authorities must “de plano” recognize the 
separate legal existence of a company formed in accordance with foreign law as long as the 
company has not been annulled.  
 
72. Companies formed under the law of EC Member States that fall within the personal scope of 
application of EC-Directive 68/151 can only be annulled on the basis of one of the grounds 
included in the exhaustive list of the Directive. A Court order is needed to that effect and that 
Court order has no retrospective effect. Under Art. 22 (2) of the EC Regulation 44/2001 only the 
Courts of the place establishment of the company have jurisdiction to hear a request for 
annulment of a company. According to Art. 109 BICPL a Belgian court is only competent to hear 
cases regarding the regularity, functioning, winding up and liquidation of a company if the 
company’s principal establishment or registered office is situated in Belgium195. This has the 
following implications. First, as is the case for Belgian companies, the Belgian tax authorities 
have no right to disregard that type of company as long as it is not annulled and Belgian Courts 
have no jurisdiction in this matter. Secondly, the grounds that can cause the nullity of the 
company are determined exclusively by the foreign “lex societatis” implementing the Directive. 
This conclusion has been expressly confirmed in a Belgian case where the Belgian tax authorities 
attempted to disregard the legal existence of a Luxembourg holding company on the basis that the 
company was fictitious. The Belgian Tribunal held that since the company was formed as a 
“Société Anonyme” under Luxembourg law and operated under such laws, Luxembourg law was 
controlling. It concluded that the company exists as long as it is not annulled pursuant to one of 
the grounds expressly listed in the Luxembourg company laws implementing Directive 68/151. 
As the company had not been annulled under Luxembourg law, it could not be set aside for 
Belgian tax purposes either196. The Tribunal rightfully observed that the question whether the 
company ought to be annulled because there was no “affectio societatis” amongst its founders, as 
the tax authorities alleged, had to be considered under Luxembourg law197. In another case the 
Belgian tax authorities alleged that a Swiss company was fictitious in the absence of “affectio 
societatis” amongst its shareholders. The Court of Appeals rejected that argument because it 
found that it had been established that the company was validly formed in accordance with Swiss 
law, thereby thus implicitly confirming that the “lex societatis” governs the issue whether the 
“affectio societatis” is a ground to disregard the existence of a company198.   
 
73. The same conclusion applies to companies formed under the laws of EC Member States that 
do not come within the scope of EC Directive 68/151 and to companies based outside the EU. 
The argument based on the Directive is missing. However, here again, the applicable “lex 

                                                 
195 Regulation 44/201 of 22 December 2000, OJ L 12 of 16 January 2001 (often referred to as “the Brussels 1 
Regulation”). This Regulation is the successor within the EC of the Brussels Convention of 27 September 1986. For 
certain interpretation problems caused by slight textual differences in the drafting of Art. 22 (2) of the Regulation and 
Art. 109 BICPL, see Jafferali, R., Le nouveau droit international privé belge, J.T. 2005, 197-198. 
196 Juge des Saisies Neufchâteau, 16 September 1986, J.D.F., 1988, 54 (note JM); Van Ommeslaghe, P., Dieux, X., 
Examen de Jurisprudence (1979-1990), Les sociétés commerciales, R.C.J.B., 1992, 603. 
197 Gemis, G., Hoe kijkt de Belgische fiscus tegen buitenlandse holdings aan? Zeven stokken achter de deur, A.F.T., 
1991, 46; Afschrift, T., La constitution d’une personne morale de droit étranger dans le but unique d’éluder l’impôt 
belge, Mélanges offerts à Raymond Vander Elst, Nemesis, 1986, 38. 
198 Court of Appeals Gent 20 June 1986, A.F.T., 1987, 195 (note Vanhaute, P.). 
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societatis” determines the conditions under which the company is validly incorporated and under 
which it acquires or loses its separate legal personality. If those rules are analogous to the Belgian 
rules, the Belgian tax authorities are not entitled to disregard such companies as long as they have 
not been annulled by the competent jurisdiction. Whether the order of annulment has 
retrospective effect or not will depend on foreign law.  
 
74. Here again, I believe that, except for the blatant fraudulent case of taxpayers pretending to 
have incorporated a foreign company while in reality they have not, there is no room for 
inexistent or fictitious companies in income tax matters as long as they have not been annulled. 
Subject to that proviso, foreign companies must be respected for Belgian income tax purposes199. 
The Supreme Court holding of 5 March 1999 (see supra 2.3.1.3.3) raises the interesting question 
whether the Belgian tax authorities are entitled to deny the existence of a company formed under 
foreign law if upon incorporation of that company a foreign law provision (non-tax statute) of 
public policy has been violated and such violation permits the realization of a tax benefit in 
Belgium. One can only speculate about the outcome of such a case. But at first glance there 
seems to be no reason why the Supreme Court would differentiate between the infringement of 
Belgian and non-Belgian rules if the tax advantage occurs to the detriment of the Belgian 
Treasury. However, it is suggested that where the foreign company comes within the scope of 
Directive 68/151, there is no room to apply this case law (compare to margin no. 70). 
 
2.3.2.1.3. The Transworld Commodities Ltd.-holdings: Court of Appeals Brussels, 9 
June 1992 and Supreme Court, 3 June 1993 

 
75. Doubts could be raised whether the above conclusion – and in particular the one that once a 
company has been incorporated and acquired legal personality the tax authorities cannot deny its 
legal existence for income tax purposes as long as it is not annulled - is still valid after the 
decisions of the Court of Appeals and the Supreme Court in the Transworld Commodities Ltd.-
cases200.  
 
76. Transworld Commodities Limited, a company formed under UK law having its seat in 
London claimed that it had a permanent establishment in Belgium. The UK Limited was a 
wholly-owned subsidiary of a company formed under the laws of Panama. According to the tax 
authorities and the Court of Appeals the UK company served merely as a conduit company with 
no activities of its own. On the basis of a series of factual findings, the Court held that the UK 
Limited was a sham company (“une société factice”) interposed between the Panamanian 
company and the Belgian permanent establishment to stay out of reach of certain Belgian anti-tax 
haven rules. According to the Court those facts demonstrated that the UK company had not 
accepted all of the legal consequences of its separate legal existence as an entity formed under 
UK law. The Court held that the tax authorities could therefore disregard the existence of the UK 
company (“qu’il en résulte que l’existence de la société de droit anglais n’est pas opposable au 
fisc belge”). As a consequence thereof, the Belgian permanent establishment was found to belong 
to the Panamanian parent company. The Court relied on the following factual findings: 
 
                                                 
199 Lagae, J.P., De fiscale erkenning of niet-erkenning van de vennootschap of van haar tussenkomst, T.F.R., 1999, 837; 
Afschrift, T., Simulation et réalité juridique à propos des sociétés étrangères constituées dans le but d’éviter l’impôt 
belge, Le droit fiscal internationale belge et l’évitement de l’impot, éd. Jeune Barreau, 1996, 10-12; Hinnekens, L., De 
niet-erkenning van Delaware-achtige vennootschappen ter ontwijking via het Europees recht van het Belgisch 
belastingrecht, T.R.V., 1993, 439. See for a decision in a non tax-case: Commercial tribunal Brussels, 24 May 1989, 
J.T., 1989, 682. 
200 Supreme Court, 3 June 1993, FJF, 93/178 and T.R.V., 1993, 474; Court of Appeals Brussels, 9 June 1992, FJF, 
93/2. For a comment on the latter case see Behaeghe, I., Fisc. Koer., 1992/446. 
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- The Panamanian company and the UK Limited had entered into a service contract in 
which it was agreed that the manager of the Belgian permanent establishment of the 
UK Limited would undertake worldwide business trips to gather information that is 
useful for the Panamanian company to advise its clients. According to the terms of 
the service agreement, the costs of the UK Limited were to be reimbursed by the 
Panamanian parent and its profits were to be determined on a cost-plus 8% basis, as 
was the case for the Belgian permanent establishment.  

- The UK company had no business activity of its own. It generated no income of its 
own. The accounts of the UK company were identical to those of the Belgian 
permanent establishment. 

- The travel expenses of the manager of the Belgian permanent establishment were 
borne directly by the Panamanian company. 

- Notwithstanding the fact that the profits of the UK company and the Belgian 
permanent establishment were determined on a cost-plus basis, neither of the two 
booked the aforementioned travel expenses.  

 
77. It is remarkable that the Court made no observations on the legal effects resulting from the 
company laws by which the UK Limited was governed, nor on the rules laid down in Art.11 of 
the EC Directive 68/151 listing the grounds for annulment and non-existence of EU-based 
companies. The Court rather applied a traditional analysis on the basis of the civil law concept of 
sham, thereby relying on factual findings that demonstrated that the UK company did not accept 
all of the legal consequences of it being a separate legal entity that must be distinguished from the 
legal existence of its Panamanian parent. In my opinion some of those facts do not establish that 
the UK company did not accept such legal consequences. For instance, the fact that the sole 
purpose of the UK company was to exercise an activity in Belgium through a permanent 
establishment and that it had no business activity of its own are not sufficient to prove that the 
UK company does not exist201. The latter fact is even contradicted by the Court’s finding that the 
manager of the Belgian permanent establishment made business trips abroad during 171 out 272 
working days to gather information for the Panamanian parent to which the UK Limited was 
committed under the service agreement. The Court points out that the manager made such trips in 
the framework of its activities within the Belgian permanent establishment. As a permanent 
establishment is a part of the UK Limited, such findings make it very clear that the UK Limited 
had a business activity at least in Belgium and that it executed its contractual obligations towards 
its parent company. All that remains of the evidence upheld by the Court is the fact that, 
notwithstanding the provisions of the service agreement, the costs of the manager were directly 
borne by the Panamanian company and not accounted in the books of the UK Limited and its 
Belgian permanent establishment. Such resulted in a loss of tax revenues for the Belgian 
Treasury. As sole remaining evidence, this fact is a rather weak ground to uphold sham. As a 
matter of fact, the Belgian tax authorities could have easily overcome this loss of revenues of the 
Belgian permanent establishment resulting from the failure to respect the terms of the service 
agreement through the application of the transfer pricing rules included in Art. 26 BITC since 
both companies are related in the meaning of Art. 26 BITC and the beneficiary of the profit 

                                                 
201 Compare to the Segers, Inspire Art and Centros-cases decided by the ECJ (ECJ, 10 July 1986, Segers, C-70/85; 
ECJ, 30 September 2003, Inspire Art Ltd., C-167/01; ECJ, 9 March 1999, Centros Ltd., C-212/97). The ECJ held that 
the fact that a company does not conduct any business in the Member State where it is established is not sufficient to 
prove the existence of an abuse and to entitle the Member State where that company wants to set up a branch office to 
deny that company the protection of the EC-Treaty provisions relating to the freedom of establishment. It follows 
implicitly but unambiguously from that case law that the Member State where the branch is established cannot simply 
disregard the existence of that company on the basis that it has no activity of its own in the Member State where its 
registered office is established or claim that the absence of activity is a sham or an abuse of the freedom of 
establishment. For further discussion, see Part Four, 3.2.1.2.6..  
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shifting was a resident of a tax haven (see infra 3.1.1.1. and in particular margin nos. 150 and 
153). 
 
78. As the determination of the facts is within the absolute discretion of the Court of Appeals, the 
UK Limited based its appeal filed with the Supreme Court not surprisingly, amongst others, on 
the fact that appellate judges violated the provisions of Art. 11 EC Directive 68/151 and Art. 16, 
2° of the Brussels Convention of 27 September 1968 (the predecessor of the “Brussels 1 
Regulation”). The Supreme Court dismissed the appeal on the following ground: “Based on the 
factual evidence which it has found, the Court of Appeals has ruled that the existence of the UK 
company may be disregarded by the tax authorities and that the establishment in Belgium is in 
reality the Belgian permanent establishment of the Panama company; in doing so the Court of 
Appeals has not made a judgment on the non-existence or nullity of the appellant”. 
 
79. Several authors have argued that the Supreme Court has rejected the theory developed sub 
2.3.2.1.1 and 2.3.2.1.2 that the tax authorities are not entitled to disregard the legal existence of a 
company for tax purposes as long as that company has not been annulled under the applicable 
corporate law procedures. They argue that the Court made a clear distinction between, on the one 
hand, the non-existence or nullity of the company and, on the other hand, the disregarding of the 
company for taxation purposes which does not affect the legal existence of the company. These 
authors conclude that the tax authorities are entitled to argue that a company is fictitious or a 
sham with a view to disregard it for income tax purposes and that in doing so they should not 
respect the above described rules of company law which are particularly inconvenient for tax 
assessment purposes since they have effect only for the future202. 
 
80. Although one must concede that the terms of the two decisions and in particular those of the 
judgment of the Court of Appeals203 are ambiguous and may lead to confusion, it is far from 
certain that one may draw that conclusion. As the Supreme Court made it perfectly clear, the 
Court of Appeals did not make a judgment on the existence or nullity of the UK company204. That 
point was not at stake because the tax authorities (probably because they were aware of the 
complications to which such an argument would give rise) did not ask the Court of Appeals - 
which would even have no jurisdiction - to rule on that point. The discussion brought up before 
the Court of Appeals did thus not relate to whether the UK company was a sham as of its 
incorporation, but whether the legal acts undertaken by the company once it had been 
incorporated where in reality legal acts of the UK company or rather of its Panamanian parent 
company205. This is a traditional discussion of sham that concerns the proper functioning of an 
existing legal entity and the attribution of legal acts to the taxpayer who in reality executed the 
legal act. It has nothing to do with the existence of the company, nor with the company not 
complying with the requirements that ought to be complied with upon incorporation. It is 
important to note that none of the indicia which the Court of Appeals upheld as evidence of the 

                                                 
202 The first author who argued this point was Ghyselen, M., Fiscale gevolgen van nietige rechtshandelingen, Biblo, 
1996, 110 and 259-260. She was followed later by Van Crombrugge, S., Vennootschappen met rechtsperssonlijkheid in 
het fiscaal recht, XXX° Postuniversitaire Cyclus Willy Delva, 1998/99, Mys & Breesch, 1999, 328 and by Jansen, T., 
Devos, P., Handboek internationaal en Europees belastingrecht, Intersentia, 2006, 641-642. Another author is not 
surprised that the Court of Appeals held that under the given circumstances the UK Limited was a sham company. He 
does not discuss the relevance and effect of EC-Directive 68 /151 for the matter (Behaeghe, I., Fisc. Koer., 1992/446). 
203 Referring to “société factice établie au moyen de structures simulées” and “...n’accepte pas toutes les conséquences 
de l’acte de constitution d’une société à personalité juridique distincte de droit anglais”. 
204 Lagae, J.P., De fiscale erkenning of niet-erkenning van de vennootschap of van haar tussenkomst, T.F.R., 1999, 838. 
205 Afschrift, T., Simulation et réalité juridique à propos des sociétés étrangères constituées dans le but d’éviter l’impôt 
belge, Le droit fiscal internationale belge et l’évitement de l’impôt, éd. Jeune Barreau, 1996, 12; Hinnekens, L., De 
niet-erkenning van Delaware-achtige vennootschappen ter ontwijking via het Europees recht van het Belgisch 
belastingrecht, T.R.V., 1993, 439. 
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sham concerned deficiencies relating to the incorporation of the UK Limited. As mentioned 
above, the grounds that can be retained to annul or hold a company inexistent under EC Directive 
68/151 must be present upon incorporation of the company (see margin no. 61). All indicia 
concerned the malfunctioning of the UK Limited during its corporate existence. The discussion 
before the Court of Appeals is not different from the bankruptcy and attachment cases where the 
question whether the corporate veil of a legal entity can be pierced has been at stake. At several 
occasions Courts held in such cases that where shareholders do not respect the legal consequences 
that follow from the separate legal existence of a subsidiary - also non-Belgian subsidiaries 
operating in Belgium - the separate legal personality of that subsidiary can be disregarded, 
notwithstanding the terms of EC-Directive 68/151 and the implementing provisions of company 
law in Belgium and elsewhere in the EC (see infra 2.3.2.3.). Even after the implementation of EC 
Directive 68/151 in Belgian company Law in 1973, it has been admitted amongst legal scholars 
that the tax authorities could, based on the theory of sham, pierce the corporate veil of a company 
where the shareholders seriously deny or abuse the separate legal existence of a company because 
they commingle the corporate assets and their private assets or where the corporate governance 
structures do not function adequately (see infra 2.3.2.3.1.). In that case, it is admitted that the tax 
authorities can apply the theory of sham to attribute the legal acts which the company allegedly 
undertook to the shareholders and tax the latter accordingly206. This is precisely the result at 
which the Courts in Transworld Commodities-cases arrived. A Court cannot order the nullity of a 
company or hold a company to be inexistent because the shareholders do not respect the separate 
legal existence of the company. This is not a ground included in the exhaustive list of grounds 
permitting the annulment of a company (see margin no. 61). As mentioned above a tax court (and 
a fortiori not a Belgian tax court in a case involving a UK company) does not even have 
jurisdiction to hear such a case. 
  
81. I therefore conclude that the decisions in the Transworld Commodities-case do not affect the 
conclusion reached above under 2.3.2.1.1. and 2.3.2.1.2. J.P. Lagae is more reserved207. Although 
he admits that the above reflects the correct reading of the two Court holdings, he writes that it 
could be inferred from the Supreme Court’s decision that the tax authorities are entitled to 
disregard the existence of non EU-based companies without proceeding to the annulment of such 
companies. I believed that this cannot be concluded from the Supreme Court’s holding. First the 
Court’s holding is restricted to the UK Limited. It did not rule on the Panamanian parent. If one 
accepts that the Court of Appeals did not rule on the existence or nullity of the UK Limited, but 
on the question whether the shareholder respected the separate legal existence of that Limited 
during its corporate life, there is no reason to distinguish between EU and non-EU companies.  
 
2.3.2.2. Application of the doctrine of sham to deny the residence of a company 
(“schijnzetel”) 
 
82. It could be debated whether the issue of the tax residence of a company should be discussed 
in connection with sham. The determination of a company’s residence for Belgian tax purposes is 
essentially a factual discussion turning on the determination of the place from where the company 
is actually managed. The analysis of whether a taxpayer accepts all of the legal consequences of 
his legal acts implies, within the framework of the case law of sham, an analysis of the facts 
surrounding the case. One will analyze the facts (e.g. those facts relating to the way in which the 

                                                 
206 Colaert, A.M., The disregard of a legal entity for tax purposes, Belgian Report, Cah. Dr; F. Int., Vol. LXXIVa, IFA 
1989 Congress Rio de Janeiro, Kluwer, 1989, 205; Vanistendael, F., Waarheid en leugen omtrent de rechtspersoon van 
de vennootschap in  het belastingrecht, Liber Amicorum Jan Ronse, Story-Scientia, 1986, 369-375; See infra under 
2.3.2.3. 
207 Lagae, J.P., De fiscale erkenning of niet-erkenning van de vennootschap of van haar tussenkomst, T.F.R., 1999, 838. 
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taxpayer executes the legal act) in particular to determine whether the taxpayer does indeed 
accept the legal consequences of his act208. However, it must be admitted that often the discussion 
on the tax residence of a company falls outside the scope of sham as it was defined above. Sham 
has been defined there as implying a conflict between the real intentions of the parties kept secret 
and the intentions which they outwardly express but which are only apparent ones. It was argued 
that this conflict of intentions must exist at the time that the parties enter into the apparent act. 
When incorporating a company in a given State, shareholders will very often have the intention to 
establish the tax residence of the company in that State. It is only later during the company’s 
existence and because of changing facts in the way the company is managed that the tax residence 
of the company may have been moved out of that State. So, sham as defined above can only be 
upheld if already at the time of incorporation of the company the founders never had the intention 
to manage such company from that State. 
 
Aware of these deficiencies I have, however, opted to discuss the issue of residence under the 
heading of sham to remain loyal to the systematic of the “drie schijnen” (“schijnvennootschap”; 
“schijnzetel”; “schijnverrichting”) (see margin no. 54). 
  
2.3.2.2.1. The tests applied to determine the corporate residence for Belgian tax 
purposes 
 
83. According to Art. 2 (2) 2° BITC a company is a resident of Belgium if “its registered office, 
principal establishment or seat of management or administration is based in Belgium”. 
Conversely, a non-resident company is defined under Art. 2 (2) 3° BITC as any company of 
which “neither the registered office, nor the principal establishment, nor the seat of management 
or administration is based in Belgium”209. 
 
The text of the statute uses four different tests, each of which is connected with the other by the 
word “or”. The question arises whether four alternative tests are to be applied - in which case it 
would suffice to meet one test to be regarded as a Belgian resident taxpayer - or whether all such 
tests point to one common notion and, if so, what that notion means.  
 
84. The term “principal establishment” (“voornaamste inrichting”) is the same term as the one 
which is now (i.e. since the codification of the Belgian international private law in 2004) used as 
the conflict of laws rule to determine the “lex societatis” or “national law” of a legal person. 
Before the codification of 2004, the term “real seat” was used as the conflict of laws rule, but it 
appears from the legislative history that the codification did not mean to modify the meaning of 
that term. Above I have drawn the attention to the fact that the definition of the term “principal 
establishment”, as expressed in Art. 4 (3) of BCIPL, may question that suggestion (see margin no. 
8). Assuming, however, that under Belgian international private law the meaning of the term 
“principal establishment” remains unchanged, the principal establishment of the company, for 
corporate law purposes, is the place from where the company is effectively managed, i.e. the 

                                                 
208 In one case the tax authorities even argued that the fact that a Luxembourg holding signed several agreements in 
Belgium was in itself an indication that the company was a nominee (sham resulting from the interposition of persons). 
That argument has been rejected on appeal. The tax authorities did not argue that the company was a Belgian resident 
presumably because that would have led nowhere as the taxable profit originated from capital gains on shares. Such 
gains would have been exempt under Art.192 BITC  anyway (Court of Appeals Liège, 12 March 2004, F.J.F., 
2005/125 (reversing Trib. Mons, 27 March 2002, F.J.F., 2002/158)).  
209 This new provision has made an end to the controversy that existed regarding the interpretation of the former 
definition of non-resident company laid down in Art. 139, 2° BITC (Lagae, J.P., De migratie van vennootschappen en 
de Belgische inkomstenbelasting, Liber Amicorum Prof. em. E. Krings, Kluwer, 1991, 1035). 
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place from which the management directives and impulses originate. This requires a 
determination “in fact” (see supra under 1.2.).   
 
The term “principal establishment” has been introduced in the income tax laws at the time of the 
first coordination of the income tax laws of 1962. Before 1962, the notion of “principal 
management establishment” (“voornaamste bestuursinrichting”) was used. However, there is no 
indication in the legislative history to the coordination of the income tax laws of 1962 that the 
lawmaker had the intention to change the meaning of that term. Accordingly, the current term 
“principal establishment” refers for income tax purpose, as is the case for company law purposes, 
to the principal place of management of the company, i.e. the place from where the company is 
effectively managed and from where the management directives and impulses originate210. As is 
the case under corporate law, this requires a determination “in fact”.  
 
85. The term “seat of management or administration” (“zetel van bestuur en beheer”)  must be 
read as a composite term because it appears from the legislative history that the terms 
“management” and “administration” are synonymous. The legislative history makes it further 
clear that the term is a synonym of the term “principal establishment”211. Accordingly, the statute 
uses three different notions to refer to one and the same concept, i.e. the principal place of 
corporate management212.   
 
86. It follows implicitly from certain case law and from the official commentaries of the Belgian 
tax administration on the BITC that the term “registered office” (“maatschappelijke zetel”) refers 
to the seat of the company which Belgium (and often foreign) must mention in their by-laws213. 
Accordingly, as opposed to the others test, here a formal test is to be applied. It has been a matter 
of some controversy whether the registered office of the company as such forms a distinct test 
from the aforementioned management-test to determine a company’s residence214. The decision 
of the Court of Appeals of Brussels in the Mines d’Ajustrel-case seems to have put an end to that 
debate. The Court held that resident companies are those companies that have the “center of their 
business” (“centre des affaires”) in Belgium and that the four tests laid down in the current Art. 2 
(2) 2° BITC confirm that the lawmaker wanted to capture the real situation rather than formal or 
fictitious situations. According to the Court, a resident company is a company managed or 
administered out of Belgium. The Court added that the sole fact that the registered office is based 
in Belgium establishes a presumption that the company is managed from Belgium, but that the 
taxpayer can rebut that presumption and demonstrate that its principal place of management is 
situated abroad215. In doing so the Court confirms a position that had been developed much earlier 
in legal doctrine216. It is now generally accepted that the statute assumes that the company’s place 
of principal management is situated at the company’s registered office, but that the taxpayer can 

                                                 
210 Lagae, J.P., Vennootschapsbelasting, Ced Samson, 1998, 15. Zondervan, R., Les impôts sur les revenus et 
l’extranéité, Ets. Pauwels Bruxelles, 1967, 102. In their official commentaries on the BITC the tax authorities agree 
with that conclusion (Com. BITC 179/ 22 and 23). 
211 Gedr. St. Kamer, 1961-1962, no. 264 and 366. The Council of State had suggested to delete the term “seat of 
management or administration”, but this suggestion has not been followed. 
212 Lagae, J.P., Vennootschapsbelasting, Ced Samson, 1998, 16. 
213 J.P. Lagae refers to three decisions concerning the same company dating back to 1937 and 1938 (Lagae, J.P., De 
migratie van vennootschappen en de Belgische inkomstenbelasting, Liber Amicorum Prof. em. E. Krings, Kluwer, 
1991, 1035). The same conclusion could be inferred from the ruling in the Mines d’Ajustrel-case (Court of Appeals 
Brussels, 29 June 1982, FJF, 82/119). See also Hinnekens, L., Personele Territorialiteit, Vennootschap en belastingen, 
Kluwer, April 1993, no. 574. 
214 This position is taken by the tax authorities in its Official Commentaries on the Belgian tax treaties (Com. DTT 
4/304, 1) and certain authors (Schreuder, E., Les impôts sur les revenus, Bruylant, 1957, 94).  
215 Court of Appeals Brussels, 29 June 1982, FJF, 82/119. 
216 Zondervan, R., Les impôts sur les revenus et l’extranéité, Ets. Pauwels Bruxelles, 1967, 103-105. 
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dispute that presumption and prove that such place is situated elsewhere217. The position taken by 
the tax administration in the Com. DTT that a company of which the registered office is based in 
Belgium but which is managed from abroad remains a Belgian resident has thus no legal basis 
and is even contradicted by its own position published in the Com. BITC218.  
 
87. It results from the above that the situation in Belgian tax law is not different from the situation 
in Belgian corporate law. As indicated above, also under Belgian company law the principal 
establishment of the company may be situated at a place which is not the company’s registered 
office. At the most it could be argued that company law applies a presumption that the company 
is managed at its registered office, but such a presumption can be disputed (see margin no.6). Art. 
4 (3) of the BICPL confirms this conclusion and clarifies that the place where the registered 
office is based is only of secondary importance in determining the company’s principal 
establishment (see this Part under 1.2). One author believes to find support for the conclusion that 
the tax statute includes a rebuttable presumption that the company is managed from its registered 
office in the fact that under corporate law the same principle applies219. It is not clear whether he 
does so because of the principle that tax law is generally governed by private law.  
 
88. The above analysis leads to the following conclusions with respect to the corporate residence 
for Belgian income tax purposes. Whether a company is incorporated under Belgian law or 
foreign law is not decisive for purposes of determining its tax residence under Belgian law. 
Belgium tax law does not apply the incorporation test. A company formed under Belgian law 
having its registered office in Belgium will be treated as a non-resident if it can be demonstrated 
that its principal place of management is based outside Belgium. The aforementioned Mines 
d’Ajustrel-case confirms this conclusion. A company formed under foreign law having its 
registered office outside Belgium will be regarded as a Belgian resident company if its principal 
place of management is situated in Belgium. A number of Court rulings confirm this conclusion 
as well220. The residence of the shareholders of the company or of its directors as such does not 
affect the residence of the company (see however under 2.3.2.2.2)221.The fact that a company has 
an operational center outside the country where its principal place of management is based is not 
relevant for determining its tax residence. A company formed under Belgian law that has an 
administrative office and operational center in France where it carries on a very important part of 
its business is a Belgian resident if it is demonstrated that the company is effectively managed 
from its Belgian registered office where the shareholders also meet and that the French office is 
subject to actual control from Belgium222. A company can even carry on all its operations outside 
the State where it is effectively managed without becoming a resident in the first State223. But the 
setting up of an operational place of business or of a place of management (other than the 
principal place of management!) outside the State of which the company is a resident, will lead to 

                                                 
217 Lagae, J.P., De fiscale erkenning of niet-erkenning van de vennootschap of van haar tussenkomst, T.F.R., 1999, 838; 
Huyghe, A., Fiscale aspecten m.b.t. de immigratie van buitenlandse vennootschappen in Belgie, Liber Amicorum L. 
Hinnekens, Bruylant, 2002, 258; Lagae, J.P., Vennootschapsbelasting, Ced Samson, 1998, 18; Malherbe, J., Droit 
fiscal international, Larcier, 1994, 56; Hinnekens, L., Personele Territorialiteit, Vennootschap en belastingen, Kluwer, 
April 1993, no. 574. 
218 Compare Com.DTT 4/304, 1 with Com. BITC 179/23. 
219 Lagae, J.P., De fiscale erkenning of niet-erkenning van de vennootschap of van haar tussenkomst, T.F.R., 1999, 838. 
220 Court of Appeals Liège, 9 November 1988, Bull. Bel., 1991, 2298; Court of Appeals Brussels, 27 June 1963, quoted 
in Com. BITC 179/25; Supreme Court, 16 December 1955, Pas., 1956, I, 376. 
221 Afschrift, T., Simulation et réalité juridique à propos des sociétés étrangères constituées dans le but d’éviter l’impôt 
belge, Le droit fiscal internationale belge et l’évitement de l’impôt, éd. Jeune Barreau, 1996, 29; Hinnekens, L., 
Personele Territorialiteit, Vennootschap en belastingen, Kluwer, April 1993, no. 660. 
222 Court of Appeals Brussels, 11 July 1938 and 27 December 1937, Bull. Bel., no. 114, 394 and no. 139, 157 (three 
decisions involving the same company).  
223 Brussels 9 December 1970 quoted in Com. DTT 4/304, 2. 
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the existence of a permanent establishment of that company in that other State under Art. 5 (2) (a) 
OECD MC. The company will be taxable as a non-resident in that State on the income which is 
attributable to the permanent establishment.  
 
2.3.2.2.2. Principal place of management 
 
89. According to the Official Commentaries of the tax administration on the BITC the principal 
place of management of a company is situated at the place where the senior management meets 
and administers the company as a whole and makes the general policy decisions. It is the place 
where the senior management and administrators have their offices; where the central accounts 
and archives of the company are kept; where the offices of the commercial division are 
established and where the shareholders convene224.  
It is believed that the place of establishment of the commercial division, which will often be part 
of an operational center, is as such of no relevance to determine the principal place of 
management of a company. It is equally suggested that the reference to the place where the 
shareholders meet is not pertinent either. Shareholders are owners of the company and exercise 
ownership rights, including the right to appoint the directors who will manage the company and 
the right to control them, but they do not themselves manage the company. In case of conflict 
between the place where the shareholders and the directors meet, the latter should in any event 
prevail.   
 
90. It is easy to apply the above statement of the tax authorities in practice as long as all the listed 
factors are situated in the same State. But reality is much more complex. Two issues must be 
addressed: i.e. first, with whom is the management of the company vested and secondly, where 
do the persons in charge of management perform their functions? 
 
91. As to the first issue, the reality is that in larger companies management functions are often 
dispersed over a number of persons or bodies within the company or the group of companies. One 
way to categorize the corporate management is to distinguish three levels of management: 
strategic management; actual management and “shop floor”- management225. Strategic 
management refers to the making of decisions on the fundamental policies affecting the long-term 
course of business of the company and on other key elements of the business. Financial matters 
are likely to be included in such elements, but beyond that such key elements will likely vary 
depending upon the nature of the business. One would not expect the same functions to be 
determinative for a trading company or a holding or finance company226. Actual management is 
the implementation of the strategic management. “Shop floor”- management refers to the 
immediate supervision of the day-to-day operations. The above statement of the Belgian tax 
authorities refers to the first two components of the term “management”. In smaller types of 
companies they will generally be vested with the same corporate body, i.e. the board of directors. 
In larger companies the strategic management will be vested with the board of directors, while the 
actual management will be exercised by senior executive officers. Priority should in my opinion 
be given to the former. 
 
92. Deciding where the management functions are actually performed has always been a difficult 
task. The globalization of business practices, the mobility of persons and the enhanced 

                                                 
224 Com. BITC 179/22 and 23.  
225 The terms are borrowed from the Report of the Working Party on Company Residence, Tax Havens and Upstream 
Loan, IFS Report Series No. 3, The Institute for Fiscal Studies, London, 1982.  
226 Couzin, R., Corporate Residence and International Taxation, International Bureau of Fiscal Documentation, 2002, 
58-60. 
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communication possibilities have made such determination not any easier. Where shareholders 
meetings must normally be held in the State where the company has its registered office, board 
meetings may be held at other places and could be held at places outside the State of the 
registered office. The more management functions are dispersed over bodies or committees 
within a company or international group of companies, the more such management activities may 
actually be performed in different States. Also the management bodies or committees may be 
composed of persons working in different States and they may carry on their meetings through 
modern communication technologies (conference calls; video conferencing etc.) each person 
participating from where he works. Meetings are then virtually held so that it becomes very 
difficult to determine in which State management decisions are made. Ultimately, board meetings 
can be held through exchange of resolutions via e-mail whereby board members vote on 
preselected lists of items and exchange their decisions electronically. If board members work in 
different States, determining the company’s principal place of management becomes a 
complicated task.   
 
The question has therefore been raised whether the principal place of management is still the 
appropriate test to determine a company’s tax residence. The AG in its opinion on the ECJ’s 
Daily Mail-case in 1988 already raised doubts: “In order to determine whether the transfer of the 
central management and control of a company constitutes establishment within the meaning of 
the Treaty it is therefore necessary to take into consideration a range of factors. The place at 
which the management of the company meets is undoubtedly one of the foremost of those factors, 
as is the place, normally the same, at which general policy decisions are made. However, in 
certain circumstances, those factors may be neither exclusive nor even decisive. It might be 
necessary to take account of the residence of the principal managers, the place at which general 
meetings are held, the place at which administrative and accounting documents are kept and the 
place at which the company’s principal financial activities are carried on, in particular, the place 
at which it operates a bank account. That list cannot be regarded as exhaustive. Moreover, those 
factors may have to be given different weight according to whether, for example, the company is 
engaged in production or investment. In the latter case, it may be perfectly legitimate to take 
account of the market in which the company’s commercial or stock exchange transactions are 
mainly carried out and the scale of those transactions”227. The OECD prepares an amended 
version to the OECD Commentary on Art. 4 (3) OECD MCl (“Residence”; “Place of effective 
management”) and is even considering to introduce a tie-breaker rule in the OECD MC to 
determine the precise situation of the place of effective management of a company by providing 
for a hierarchy of tests like is the case today under Art. 4 (2) of the OECD MC for individuals. 
The proposed draft text of such a tie-breaker rule follows some of the suggestions of the AG at 
the ECJ and applies tests like the State with which the company’s economic relations are closest 
and the place where the company’s business is primarily carried on228.  
 
93. The most controversial issue with respect to the application of the current principal place of 
management-test in Belgian tax law is whether such test must be construed “in fact” (i.e. an 
interpretation in substance) or according to form (i.e. a strict legal interpretation). Under the latter 
interpretation the determination of the company’s residence depends upon the compliance with 
the corporate formalities imposed by the relevant company laws (i.e. the holding of board 
meetings at the places prescribed by corporate law or the company’s regulations; the keeping of 
the required records and minutes; the archiving of such records at the place prescribed by the 
company laws etc.). Under the former interpretation it depends upon where the company’s 

                                                 
227 ECJ, 27 September 1988, Daily Mail and General Trust plc, C-81/87 (Opinion of AG Darmon, § 8). 
228 OECD, Place of effective management concept, Suggestions for changes to the OECD Model Tax Convention, 
Discussion Draft, 27 May 2003. 
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management actually occurs, not where the authority to manage the company is legally vested. 
This question is of great importance when Belgian residents set up foreign base companies or 
conduits. Such companies may have little substance or even be letter box-companies. They are 
often managed by local directors who are employees of trust companies, accounting or law firms 
or banks the business of which is to “manage” several of this kind of companies at the same time. 
The question is of course equally important when non-residents incorporate a Belgian company. 
In the latter case, the Belgian tax authorities will in most instances229 for obvious reasons not 
argue against the Belgian residence of the company and apply the principle laid down in the 
Mines d’Ajustrel-case that the company is deemed to be a Belgian resident because it has its 
registered office in Belgium from where it is presumed to manage its affairs. As the shareholders 
selected Belgium as the place of residence of the company they will not rebut that presumption 
either. Here, the danger comes from the tax authorities of the State of residence of the controlling 
shareholder arguing that the company is a resident there. 
 
94. According to T. Afschrift the fact that the local directors of a foreign company controlled by 
Belgian resident shareholders consult those shareholders or receive recommendations or even 
instructions from the shareholders is by no means decisive for determining the company’s 
principal place of management. Directors have a duty to act in the interest of the shareholder. It is 
the place where the real decisions are legally taken that determines such principal place of 
management. This is the place where the board meetings are held in accordance with the formal 
requirements prescribed by foreign law and/or the company’s by-laws230. If that place is situated 
abroad and if, in addition the other formalities prescribed by foreign law are complied with such 
as the holding of the shareholder register and minutes of meetings abroad; the keeping of the 
accounts and corporate archives abroad etc., the company must be considered a non-resident of 
Belgium. The fact that such board members are professionals who serve on the board of different 
base or conduit companies is of no importance. On the contrary such underscores the seriousness 
of their management capabilities. The author warns, however, that the directors should have 
knowledge of what goes on in the company. Giving too much weight to the management “in fact” 
by the controlling shareholders in Belgium would, according to the author, result in taxation on 
the basis of economic substance, a theory which has been condemned by the Supreme Court (see 
supra 2.3.1.3.2.). It is only where the controlling shareholders have usurped the powers of the 
board members and the company would as a result be managed in fact by the Belgian controlling 
shareholder that the Belgian tax administration is authorized to treat it as a Belgian resident. That 
would e.g. be the case if the board meetings would simply not be held; if the board members 
would be discharged from any liability pursuant to an agreement with the shareholders; if the 
board members have given broad powers of representation to the Belgian shareholders or if such 
shareholders act “in fact” as representatives of the company and actually manage the company 
without having received the necessary powers231. Some of those factual situations reveal in my 
opinion an abuse of the corporate entity. The tax authorities are on the basis of such findings 

                                                 
229 But not in all cases. If the conduit company under Scheme 10 would be set up in Belgium with a view to claiming a 
tax sparing credit under a tax treaty between Belgium and the source State, the Belgian tax authorities could have an 
interest in claiming that that company is not a Belgian resident since only a resident of Belgium is entitled to a tax 
sparing credit (see e.g. Art. 23 (2) (b) of 1995 Belgium/Mongolia tax treaty). Arguing that the conduit companies under 
e.g. Schemes 5 and 6 are not Belgian residents will be of no help to the Belgian tax authorities to the extent that such 
companies will still have a Belgian permanent establishment. A Belgian permanent establishment can like a Belgian 
resident company claim the participation exemption and the credit for and refund of withholding tax (Art. 233, 235 and 
281 BITC). 
230 For a somewhat similar argument made for company law purposes, see supra footnote under margin no. 9. 
231 Afschrift, T., Simulation et réalité juridique à propos des sociétés étrangères constituées dans le but d’éviter l’impôt 
belge,  Le droit fiscal internationale belge et l’évitement de l’impôt, éd. Jeune Barreau, 1996, 26-31; Afschrift, T., La 
constitution d’une personne morale de droit étranger dans le but unique d’éluder l’impôt belge, Mélanges offerts à 
Raymond Vander Elst, Nemesis, 1986, 38-41. 
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entitled to disregard the foreign company and attribute the legal acts allegedly executed by the 
company to its controlling shareholder rather than to treat the company as a Belgian resident (see 
infra 2.3.2.3.1.).  
 
95. The opinion of J.P. Lagae, L. Hinnekens and A. Spruyt on this subject is more nuanced. They 
warn that the formal respect of the corporate law rules (i.e. holding the necessary board and 
shareholders meetings abroad and the keeping of the necessary archives, registers and records 
abroad) is not in itself sufficient to regard the company as a non-resident. J.P. Lagae admits that 
the Belgian shareholder may perform a “certain control and supervision” on the board. Rightfully 
I believe, because in the end the directors must act in the sole interest of the company and thus of 
the shareholder. That allows the shareholder to consult with the directors and to give them 
recommendations. According to the authors the management of the company cannot said to be 
vested with the board of directors if such board merely plays a subordinate role and simply 
ratifies decisions which have been taken before by the shareholders (“rubber stamping”). In such 
a case often the board will have delegated its daily management powers on the basis of a broad 
power of representation to the shareholders232. Sometimes shareholders will have carried the 
actual management even without such a power. 
  
96. The theory of J.P. Lagae and the other authors must be endorsed. It is generally accepted 
amongst OECD Member States that determining the place of management is a question of fact 
and that legal substance and form are not decisive for this purpose233. The place where the board 
meetings are held as being reflected in the corporate records could give a prima facie indication 
of the company‘s place of management, but such an indication is nothing more than a rebuttable 
presumption. The test is not what ought to be done to comply with the formalities imposed by the 
local laws, but what has been done in reality. What matters is where the management has actually 
occurred. Where the shareholders have by-passed the board of directors and usurped the functions 
of the directors, clearly the principal place of management is where the shareholders managed the 
company. But the same conclusion goes where a board of directors routinely approves or ratifies 
decisions taken before by the shareholders, even if those approvals or ratifications occur at 
meetings held physically at the registered office abroad of the company or another place in that 
State. A board of directors must function and that implies that it gives independent consideration 
of its own to what it must decide or what has been proposed for decision with profound 
knowledge of the business of the company. A board merely rubber stamping the shareholders’ 
decisions or a board complaisant to the will of the shareholders or doing what it is told to do, does 
not seem to meet that standard. Such kind of board meetings are not different from board 
meetings which are solely held “on paper”. Compliance with paper formalities is not decisive in 
determining corporate residence. Regardless of whether board meetings are held “on paper” or 
whether they are physically held rubber stamping sessions, the driving management impulses 
originate in the State where the shareholders live and the principal place of management must be 
said to be situated in that State234. Reasoning otherwise would turn the principal place of 
                                                 
232 Lagae, J.P., De fiscale erkenning of niet-erkenning van de vennootschap of van haar tussenkomst, T.F.R., 1999, 838; 
Hinnekens, L., De niet-erkenning van Delaware-achtige vennootschappen ter ontwijking via het Europees recht van 
het Belgisch belastingrecht, T.R.V., 1993, 438; Hinnekens, L., Personele Territorialiteit, Vennootschap en belastingen, 
Kluwer, April 1993, no. 660; Lagae, J.P., L’utilisation de sociétés étrangères par des résidents belges en vue d’éviter 
l’impôt belge, L’entreprise et le choix de la voie la moins onéreuse en droit fiscal belge, Ed. Jeune Barreau, 1988, 202; 
Spruyt, A., “Base companies”: fiscaal-juridische analyse, Bruylant, 1986, 243; Hinnekens, L., De basis-en 
brievenbusvennootschap in het Belgisch belastingrecht, A.F.T., 1983, 91-92. 
233 2003 OECD Commentary on Art.4, § 24. The discussion draft on the proposed amendements to Art. 4 §3 OECD 
Model and the related OECD Commentary emphasize this even further (OECD, Place of effective management 
concept, Suggestions for changes to the OECD Model Tax Convention, Discussion Draft, 27 May 2003).  
234 In his treatise on corporate residence R. Couzin comes to the same conclusion, but after having analyzed the United 
Kingdom, Australian and Canadian case law, he finds that judges have a tendency to pay considerable attention to the 
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management-test into a place of incorporation-test. Such would undoubtedly lead to an 
infringement of Art. 2 (2) 2° BITC. It could be opposed that where board meetings routinely 
approve management acts of shareholders such acts often relate to the daily management of the 
company, while in determining the principal place of management one must have regard to the 
place where the strategic long-term policy decisions are made. While this could be true in certain 
instances, it is suggested that in many cases involving conduit and base companies, the companies 
are single purpose vehicles or companies with a limited scope of activities not requiring a lot of 
long-term strategy decision making.    
 
97. The above conclusion is expressly confirmed in the scant Belgian case law235. In the 
aforementioned Mines d’Ajustrel-case the Court of Appeals literally stated that the lawmaker 
wanted to capture the real situation rather than formal or fictitious ones. It therefore decided that a 
company organized under Belgian law was a resident of Portugal because it found that the 
function of the board of directors of the company (the meetings of which were held in Belgium) 
was subordinate to the function of the executive director of the company. The executive director 
ran the company’s entire business in Portugal and initiated all management directives. The 
board’s role was found to have been limited to ratifying those directives236. In view of the a 
contrario drafting of Art. 2 (2) 2° (resident company) and 3° (non-resident company) BITC, there 
is no reason not to apply such reasoning to a company holding board meetings abroad if the board 
routinely approves or ratifies post factum the management decisions taken earlier by the Belgian 
shareholders whether pursuant to a power of representation or not. A decision of the Court op 
Appeals of Liège must therefore be approved. A French company of which the registered office 
was nothing more than a letter box and that had not carried on any activity in France, but carried 

                                                                                                                                                 
respect for the corporate formalities: “But the determination of residence itself, at least under the judicial formula of De 
Beers (the leading case in the UK dating from 1906 (1905-1906) 5TC 198 (KB Div, CA, HL) own comment), cannot 
be influenced by form. Where central management and control actually abides (the UK test, own comment) may differ 
from where it appears to abide. The exercise of corporate governance, not its formal or legal requirements, determines 
residence (…). The House of Lords, first in De Beers and then in Unit Construction ((1958-59) 38 TC 712 (CH Div, 
CA, HL, own comment), underscored that a de jure test permits taxpayers inappropriately to avoid domestic taxation 
by adopting a foreign place of  incorporation or by drafting regulations and by-laws to establish a patina of power and 
authority abroad. The case law test for corporate residence therefore repudiates the potential energy of legal direction 
in favour of its kinetic expression in factual conduct.(…) However, the language of the Canadian, Australian and 
British cases does seem to place the bar very high for those who would, in the manner of Unit Construction, argue that 
the board has ceded its expected power and authority over the management and control of the company and its 
business. The directors may receive and act upon “instructions”, doing what they are “told”, they may be 
“complaisant to the will” of the parent and give effect to its wishes; a third party may have the power to exert 
“influence(…) perhaps strong influence”(…). Judges, after all, are lawyers.” (Couzin, R., Corporate Residence and 
International Taxation, International Bureau of Fiscal Documentation, 2002, 94-98).    
235 A recent case under UK law offers another good example that merely applying formal corporate law rules is not 
decisive for determining tax residence of a company (Special Commissioners, 18 May 2004, Mr. R v. Mrs Holden MH 
Inspector of Taxes, no. spc/000422). It was held that a Dutch BV, the sole activity consisted of the purchase and sale of 
a shareholding shortly thereafter and that was managed by a Dutch Trust company was centrally managed and 
controlled in the UK because the Trust Company did what it was told to do by an ultimate shareholder resident of the 
UK and its UK accountants firm: “The only acts of management and control of E BV were the making of the board 
resolutions and the signing or execution of documents in accordance with those resolutions. We do not consider that 
the mere physical acts of signing resolutions or documents suffice for actual management. Nor does the mental process 
which precedes the physical act. What is needed is an effective decision as to whether or not the resolution should be 
passed and the documents signed or executed and such decisions require some minimum level of information. The 
decisions must at least to some extent be informed decisions. Merely going through the motions of passing or making 
resolutions and signing documents do not suffice. Where the geographical location of physical acts of signing and 
executing documents is different from the place where the actual effective decision that the documents be signed and 
executed is taken, we consider the latter place is where the “central management and control actually abides”. The 
case has been reversed on appeal, but is appealed again by the tax authorities (High Court Chancery Division, 8 April 
2005, 7 ITLR 2005, 725). 
236 Court of Appeals Brussels, 29 June 1982, FJF, 82/119. 
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on its activities in Belgium where its shareholders and directors resided was held to be a Belgian 
resident. The mere fact the shareholders meetings were held in France and that the corporate 
accounts were kept there was found not to be decisive237. Where companies are set up in offshore 
jurisdictions and only benefit from the tax privileges there provided that they are not managed in 
such jurisdiction, it may be particularly difficult to argue against a “presumption of fact” 
construed by the Belgian tax authorities that the company is managed by the controlling 
shareholder in Belgium (except if proof of management in a third country is available)238.      
 
It is believed that applying this theory to determine a company’s principal place of management 
does not lead to infringement of the Supreme Court case law that has condemned the theory of 
taxation on the basis of “economic substance”. Taxation on the basis of “economic reality” or 
“economic substance” means that the legal consequences of a transaction are disregarded for tax 
purposes and only the economic consequences of the transaction are taken into consideration (e.g. 
a reduction of paid-up capital is taxed as a dividend because in the end the shareholder has 
received a distribution of “equity” (“eigen vermogen”) from the company). The determination of 
the principal place of management of a company has nothing to do with a discussion on the legal 
v. economic consequences of a transaction. It is limited to a factual finding of where the 
company’s business is in reality managed. 
 
98. And even where the Belgian tax authorities would not be able to build their case that the 
foreign company is to be regarded as a Belgian resident, the frequent involvement of the Belgian 
shareholders in the management of the company could lead to the presence of a Belgian 
permanent establishment of such company either under the provisions of domestic law or a tax 
treaty. In that case, Belgium is entitled to tax the profit that is attributable to such permanent 
establishment239. Such is a question of fact that requires a functional analysis in fact of the 
activities performed by the permanent establishment. Whether the Belgian tax authorities will be 
satisfied with the taxation of a management fee due by the foreign head office in consideration of 
the management services performed in Belgium or will seek to tax part of the actual profit 
derived from the operations of the base or conduit company remains to be seen and depends upon 
the factual circumstances of the case.  
 
99. Some have blamed the Belgian tax authorities for applying an inconsistent and opportunist 
policy in the determination of residence of companies. They argue that the situation of a Belgian 
subsidiary of a foreign (multinational) company is not different from the situation of the base or 
conduit company controlled by Belgian shareholders. In both instances the board of directors may 
not have a lot of independence from the controlling shareholders and being required to follow 
their instructions. It is argued that in reality in both cases the board of directors routinely 
approves decisions made by the shareholders abroad. The Belgian tax authorities are blamed for 
applying a double standard. Notwithstanding the fact that formal management in the first case is 
situated in Belgium while in the second it is based abroad, the tax authorities treat both the 
foreign base or conduit company controlled by Belgian shareholders and the Belgian subsidiary 

                                                 
237 Court of Appeals Liège, 9 November 1988, Bull. Bel., 1991, 2298. 
238 Malherbe, J., Droit fiscal international, Larcier, 1994, 57; Afschrift, T., La constitution d’une personne morale de 
droit étranger dans le but unique d’éluder l’impôt belge, Mélanges offerts à Raymond Vander Elst, Nemesis, 1986, 41. 
239 Art. 5 (2) (a) jo. Art 7 (1) OECD MC; Art.228 (2) 3° jo. Art. 229 (1) 1° BITC; Colaert, A.M., The disregard of a 
legal entity for tax purposes, Belgian Report, Cah. Dr; F. Int., Vol. LXXIVa, IFA 1989 Congress Rio de Janeiro, 
Kluwer, 1989, 206; Lagae, J.P., L’utilisation de sociétés étrangères par des résidents belges en vue d’éviter l’impôt 
belge, L’entreprise et le choix de la voie la moins onéreuse en droit fiscal belge, Ed. Jeune Barreau, 1988, 207.  
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controlled by foreign shareholders as Belgian residents240. This leads to discrimination, it is 
argued, as two different situations are treated alike for tax purposes. 
  
100. The approach of the Belgian tax authorities towards the residence of subsidiaries (which is 
certainly not different from that of tax authorities elsewhere in the world) is of course not 
surprising as it would lead to an important loss of tax revenues. It is solidly based on the 
interpretation of Art. 2 (2) 2° BITC as given by the Court in the Mines d’Ajustrel-case that the 
company is deemed to be a Belgian resident because it has its registered office in Belgium from 
where it is presumed to manage its affairs. Such presumption may be rebutted but for obvious 
reasons the tax authorities will not proceed to that rebuttal. There is a certain merit in the 
argument of the authors. If it is proven that the board of the Belgian subsidiary routinely ratifies 
decisions taken by its parent and its meetings are mere rubber stamping sessions, there is no 
reason not to treat that company different from a base or conduit company controlled by Belgian 
shareholders of which the board “functions” in the same way. Also in case of the subsidiary, the 
board of directors must function and give proper independent consideration to the 
recommendations and proposals of the shareholders. But the Mines d’Ajustrel-case law and their 
financial interest at stake shall in most instances not induce the tax authorities to develop the 
argument of lack of dependency of the board of the local subsidiary (compare to margin no. 3). 
Only, the tax authorities of the State of residence of the parent may have a financial interest in 
arguing that the subsidiary has its place of residence at the place where the parent is established. 
However, one must be careful not to draw conclusions too quickly on the basis that the board of 
directors of the subsidiary lacks the required independence. One must recognize the reality of an 
international group which may be very different from that of the Belgian shareholder having set 
up a base company abroad. The board of directors of a subsidiary cannot be expected to operate 
in a vacuum as if it were not part of a group. The directors cannot be expected to be 
“independent” in the sense that they ignore the interconnected economic or financial interests of 
the group and its objectives. However, they should be “independent” in the sense that they give 
proper consideration to the shareholders’ proposals and reach a conclusion whereby they consider 
the policies of the parent or the group and not merely repeat in a proper legal form a conclusion 
already reached by the parent241.   
 
101. Finally, an interesting interplay between Belgian company law and tax law must be noted if 
it determined that a company organized under foreign law is found to have its principal 
establishment (seat of effective management) in Belgium rather than in a foreign jurisdiction. As 
a result, the company’s governing “lex societatis” is under Art. 4 (3) BICPL the Belgian company 
law. To the extent that the company is validly incorporated and its characteristics resemble those 
associated with legal personality under Belgian company law, the company will be recognized as 
a distinct legal person for Belgian corporate law purposes and be taxed as a resident company. 
However, where that foreign entity has not the characteristics of a distinct legal person under 
Belgian law, it will not be recognized as such a person under Belgian company law and will not 
be treated as a corporation for Belgian income tax purposes242.     
 

                                                 
240 Afschrift, T., La constitution d’une personne morale de droit étranger dans le but unique d’éluder l’impôt belge, in 
Mélanges offerts à Raymond Vander Elst, Nemesis, 1986, 40.  
241 Couzin, R., Corporate Residence and International Taxation, International Bureau of Fiscal Documentation, 2002, 
96. This is a more nuanced view of the position of P. Wautelet in footnote under margin no. 9. 
242 Art. 2 (2) 1° BITC; Hinnekens, L., Personele Territorialiteit, Vennootschap en belastingen, Kluwer, April 1993, no. 
615. 



 99

2.3.2.3. Application of the doctrine of sham to deny the involvement of a company in a 
legal act (“schijnverrichting”) 
 
102. In the Section I will examine in what instances Courts have applied the doctrine of sham 
either to disregard a company’s involvement in the execution of one or more legal acts (see infra 
2.3.2.3.1.) or have held that the transaction in which an interposed foreign company was involved 
was in itself a sham transaction (infra 2.3.2.3.2.). 
 
2.3.2.3.1. The (Belgian or foreign) company is not the company that in reality has 
executed the legal act 
 
103. It results from an analysis of the Belgian case law in income tax matters that Belgian courts 
have retained three different legal grounds on the basis of which the tax authorities can disregard 
the involvement of a Belgian or foreign company in the execution of legal acts and can conclude 
that in reality another party executed that act.  
 
First, Courts have allowed the tax authorities to pierce the corporate veil where they found from 
the facts that the company acted inadequately or had been abused by its controlling shareholders. 
Sham is then upheld on the basis of the finding that the parties did not accept all of the legal 
consequences resulting from the separate legal existence of the company. This legal ground will 
be discussed hereafter sub a). The second ground is the variant of sham known in legal doctrine 
as sham resulting from the interposition of persons (“veinzing door tussenplaatsing van 
personen”) (see margin no. 35). Such type of sham affects the identity of one of the parties to the 
transaction. It implies that all three parties to an agreement intentionally participate to the sham 
and agree to mention in the overt contractual arrangements that they have been entered into 
between A and C and C and B, while at the same time they agree that in reality one arrangement 
is entered into between A and B. This legal ground will be discussed hereafter sub b). Finally, the 
third ground is the legal concept known as a “nominee”-arrangement (“naamlening”; “prête-
nom”). A nominee arrangement is a contractual arrangement pursuant to which a person (the 
nominee) agrees to perform (against consideration or for free) one or more legal acts in its own 
name but for the account of a principal the identity of which the nominee does not disclose to his 
co-contracting party243. Accordingly, a nominee arrangement is a secret agency arrangement. 
Unlike the case of sham resulting from the interposition of persons, in case of a nominee 
arrangement the third party is unaware of the fact that in reality he entered into a transaction with 
another party (the undisclosed principal) than the party whose identity is disclosed to him in the 
deed of contract (the nominee)244.   
 
In all three instances, the effect of the application of the sham-doctrine or the concept of 
“nominee” is that the legal acts executed by the company are disregarded and not the validity of 
the company’s existence is questioned or disregarded. The company as such is left unaffected, but 
the legal acts in which it entered are imputed to another person for income tax purposes. In the 
above cases the legal acts are, depending upon the case, attributed to the controlling shareholders 
that have abused the corporation (see hereafter sub a)); the real parties to the contractual 
arrangement (A and B) (see hereafter sub b)) or the undisclosed principal (see hereafter sub c)). 

                                                 
243 Supreme Court, 15 January 1982, Pas., 1982, I, 602; Supreme Court, 21 October 1948, Pas., 1948, I, 585; Supreme 
Court, 6 May 1915, Pas., 1915-16, I, 285. 
244 Van Ommeslaghe, P., La simulation en droit des obligations, Les obligations contractuelles, éd. Jeune Barreau de 
Bruxelles, 2000, 164. 
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 a) abuse of the corporate entity  
 
104. One cannot escape the impression that the development of the case law in income tax 
matters whereby Courts have upheld abuse of the corporate entity to attribute the legal acts which 
the company allegedly executed to its shareholders, has been influenced by the case law that 
developed many years ago in bankruptcy matters and attachment cases.  
 
105. In case of bankruptcy of Belgian companies the founding shareholders expect to take 
advantage of the separate legal personality of the bankrupt company - with the consequent 
segregation of the company’s assets from their own assets and the limitation of their 
shareholders’ liability - in order to ward off claims of creditors of the company against their 
personal assets. Belgian Courts have traditionally pierced the corporate veil if they found that the 
company had acted inadequately or had been abused by its shareholders and/or directors. Courts 
have ignored the separate legal personality of the company and reached the shareholders’ assets 
only in cases of extreme abuse thereby taking into account a whole range of factors. Such factors 
can in my opinion be grouped in two broad categories, being on the one hand, the commingling 
of private assets and corporate assets and, on the other hand, the malfunctioning of the corporate 
governance structures. It is important to emphasize that none of the factors listed hereafter on its 
own allows a Court to disregard the corporate entity. Courts have relied on the presence of 
several of such factors at the same time thereby appreciating the seriousness of the abuse on a 
case-by-case basis. The factors retained by the Courts include: the commingling of funds and 
other tangible or intangible assets of the company with those of the shareholders; the  diversion of 
corporate funds or assets for non-corporate purposes; the diversion of corporate assets by a 
shareholder or director to the detriment of the company’s creditors or the manipulation of assets 
and liabilities between entities to concentrate the assets in one and the liabilities in another entity; 
the failure to adequately capitalize the company; the absence of corporate assets because all assets 
belong to shareholders; the failure to maintain proper accounting records; the failure to maintain 
corporate minutes and corporate accounts; the failure to comply with the corporate formalities for 
transactions between the company and directors involving conflicts of interest; the taking of 
decisions affecting the company without complying with the rules laid down in the company’s 
by-laws; non-compliance with the rules on the representation of the company; the concealment or 
misrepresentation of the ownership, management or financial interests in the company and 
concealment of personal business activities of the shareholders; the use of a company to operate a 
single venture; the sole ownership of all the shares by one shareholder or by one or more 
members of the same family; the use of nominee shareholders to disguise the sole 
shareholdership; the use of the same office or business location by the company and its 
shareholders for private or non-company related purposes; the employment of the same 
employees by the company and its shareholders etc.245.       
 
106. For reasons proper to Belgian bankruptcy law, a Court cannot extend the bankruptcy of a 
company to the assets of the individual shareholder if such shareholder is not an entrepreneur 
himself. Since the law of 6 March 1973 Courts have relied on the legal concept of nominee 
(“naamlening”; “prête-nom”) in order to achieve that result246. They have held that the legal acts 

                                                 
245 For overviews of case law see: Van Ryn, J., Van Ommeslaghe, P., Examen de Jurisprudence (1972 à 1978), Les 
sociétés commerciales, R.C.J.B., 1981, 264-273; Braeckmans, H., Toerekening van het vennootschapsfaillissement aan 
de achterman of de uitbreiding van het faillissement tot de meester van de zaak, R.W., 1978-1979, 852-853. 
246 Before the Law of 6 March 1973 the abused company was held to be fictitious and declared null and void with 
retroactive effect. Since the Law of 6 March 1973 contains a limited list of grounds upon which a company can be 
annulled – not including e.g. the abuse of the corporate entity – and since an annulment order has no longer any 
retroactive effect (see margin no. 61), the extension of the bankruptcy to the controlling shareholder must be based on 
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executed by the company were a sham because in reality they were executed for the account of 
the individual shareholder. Courts thereby equate a nominee arrangement with a sham, more in 
particular with a sham resulting from the interposition of persons. Treating the company as the 
nominee (agent) of its shareholder enables the Courts to attribute the legal acts of the company, 
and more in particular the liabilities resulting from such acts, to the individual shareholder 
without having to proceed to the annulment of the company or to deny its separate legal 
existence247. Relying on the concept of “nominee” further allows the Courts to impute the status 
of entrepreneur, which is conferred upon the company because of its commercial or trading 
activities, to the individual shareholder248.  
 
107. The application of the legal concept of nominee to extend the bankruptcy of the company to 
the individual shareholder has been the subject of controversy. Authors have criticized the above 
case law on two different grounds249. First, they argue that a nominee arrangement does not 
constitute a sham under the traditional definition of the notion of sham of Belgian civil law. This 
argument will further be discussed infra sub c). Secondly, they assert that the legal concept of 
nominee is inappropriate to reach the shareholders assets because a nominee arrangement 
supposes that the party (i.c. the bankrupt company) entering into a legal act with a third party 
does not disclose the identity of its principal (i.c. the controlling shareholder), while in the cases 
of abuse at hand the principal infringes that supposition in his acts towards the outside. The 
principal (i.e; the controlling shareholder) presents himself thereby as the person dominating the 
company. He represents the company notwithstanding the fact that he does not have authority to 
do so. He often overtly uses corporate funds or assets for private transactions etc. I agree with the 
authors that such finding runs afoul of the secret agency agreement that characterizes a nominee 
arrangement under Belgian law. 
 
108. Others have sought the legal basis for the extension of the bankruptcy of the company to the 
assets of the individual shareholder in the theory of “abuse of rights”250. In the case at hand, the 
abused right is the abuse of the corporate entity. It is argued that those who seek the advantages 

                                                                                                                                                 
other legal grounds. See, inter alia, Malherbe, J., et alia, Droit fiscal, L’impôt des Sociétés, Larcier, 1997, 24-26; Geens, 
K., Simulatie, Doorbraak, Fiscus en de Eenpersoons-B.V.B.A., De Ik-Vennootschap, , II, Biblo, 1987, I-23-24; Van 
Ommeslaghe, P., Rapport Général, Rechten en plichten van moeder- en dochtervennootschappen, Kluwer, 1985, 112 et 
seq..  
247 Supreme Court, 11 September 1981, Pas., 1982, I, 56; Supreme Court, 12 February 1981, Pas., 1981, I, 653; 
Supreme Court, 26 October 1979, Pas., 1980, I, 272; Supreme Court, 26 May 1978, Pas., 1978, I, 1109. 
248 Geens, K.,Laga, H., Overzicht van Rechtspraak, Vennootschappen (1986-1991), T.P.R., 1993, 1013; Ronse, J., et 
alia, Overzicht van Rechtspraak, Vennootschappen (1978-1985), T.P.R., 1986, 947 and 949. 
On the basis of the technical rules of bankruptcy law, the Supreme Court put a stop to the almost automatic imputation 
of the company’s bankruptcy to shareholder even in abusive cases (see e.g. Supreme Court, 26 May 1978, Pas., 1978, 
I, 1109; 12 February, 1981, Pas., 1981, I, 653; 11 September 1981, Pas., 1982, I, 56; 29 June 1990, Pas., 1990, I, 1249; 
Geinger, H., et alia, Overzicht van rechtspraak, Het faillissement en het gerechtelijk akkoord (1990-1995), T.P.R., 
1996, 921. 
249 Van Ommeslaghe, P., La simulation en droit des obligations, Les obligations contractuelles, éd. Jeune Barreau de 
Bruxelles  2000, 209-210; Colle, P., Is de uitbreiding van het vennootschapsfaillissement tot de meester van de zaak 
juridisch verantwoord?, R.W., 1983; 1705-1707; Van Ryn, J., Van Ommeslaghe, P., Examen de Jurisprudence (1972 à 
1978), Les sociétés commerciales, R.C.J.B., 1981, 275; Foriers, P.A., Observations sur le contract de prête-nom et la 
théorie des extensions de faillites, J.T., 1980, 417 et seq.. 
250 Geens, K., Simulatie, Doorbraak, Fiscus en de Eenpersoons-B.V.B.A., De Ik-Vennootschap, II, Biblo, 1987, I-26-
31; Ronse, J., et alia, Overzicht van Rechtspraak, Vennootschappen (1978-1985), T.P.R., 1986, 946 et seq.; Van 
Ommeslaghe, P., Rapport Général, Rechten en plichten van moeder- en dochtervennootschappen, Kluwer, 1985, 112 et 
seq..  
Other legal grounds have also been explored and suggested, such as fraus legis; responsibility in tort etc., see e.g. 
Tilquin, T., Simonart, V., Traité des sociétés, I, Kluwer, 1996, 580-590; Colle, P., Is de uitbreiding van het 
vennootschapsfaillissement tot de meester van de zaak juridisch verantwoord?, R.W., 1983; 1708-1717; Foriers, P.A., 
Observations sur le contract de prête-nom et la théorie des extensions de faillites, J.T., 1980, 424.   
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of the separate legal personality of the company and the limited liability for the company’s debts 
must accept the corresponding burdens. Therefore, shareholders abusing the separate legal 
personality of a company can expected that the Courts will allow them to enjoy such benefits if 
they have themselves not accepted all of the legal consequences of their legal acts and abused the 
corporate entity beyond any reasonable limits. In case of abuse of right, the proper sanction is not 
the loss of such right altogether, but the restriction of such right within reasonable limits251. 
Accordingly, the proponents of this theory argue that in case of bankruptcy of a company Courts 
can properly sanction the abuse of the corporate entity by refusing the abusing shareholder to take 
advantage of the separate legal personality of the company with the consequent segregation of the 
company’s assets from those of the shareholders and the limitation of the shareholders’ 
liability252. Such a sanction thus corrects a corporate malfunctioning that otherwise threatens to 
violate the rights of third parties (i.e. the creditors) through the abusive use of a legal fiction, i.e. 
the fact that a company is a separate legal person.  
 
109. The theory of abuse of the corporate entity has also been applied by Belgian Courts in 
attachment cases. The cases typically involve a Belgian creditor who has a claim against foreign 
company A and seizes assets belonging to foreign company B, that forms part of the same group 
as company A, on the theory that the distinct legal personality of B has been abused by A. In the 
aforementioned Sonatrach-case (see margin no. 20) the Supreme Court warned that a decision to 
pierce the corporate veil of a company should be reserved for extreme cases of abuse and that 
Courts should thereby act with great reticence. According to the Supreme Court, a Court can only 
disregard the corporate veil in case of sham, i.e. whereby the distinct legal personality of the 
company is not respected by those making use of the company (and thus not in case of 
deficiencies concerning the incorporation of the company). The Supreme Court examined first 
whether the company of which the assets had been seized had a legal personality under the 
applicable “lex societatis” (i.c. Algerian law) that is distinct from that of the company that had a 
liability towards the Belgian creditor. The Court found that such was the case and added that the 
mere fact that both companies were financially related is not of itself capable to set aside this 
legal reality253. In other words, the Supreme Court requires a restrictive application of the theory 
of abuse of the corporate entity. It first undertakes a legal analysis of whether legal personality 
had been acquired under the applicable “lex societatis”. If that is the case, such legal personality 
can subsequently be disregarded only in cases of blatant abuses. The mere existence of financial 
relationships between companies is not an indicia of sham. Such goes in my opinion also for the 
mere existence of an economic or administrative relationship. Thus, in order for a Court to uphold 
sham positive evidence that the parties have not respected the distinct legal personality of the 
company must be brought forward. Two earlier decisions of the Court of Appeals of Antwerp 
partially endorsed the reasoning of the Supreme Court254. Like the Supreme Court, the appellate 
                                                 
251 Supreme Court, 16 December 1982, Pas., 1983, I, 472. 
252 Several Courts have extended the bankruptcy of the company to the assets of the shareholder on the basis of abuse 
of the corporate entity (where the shareholder is an individual sometimes together with application of the concept of 
nominee), see e.g; Comm. Tribunal Mons, 12 November 1979, R.P.S., 1980, 292; Court of Appeals Brussels, 1 June 
1979, B.R.H., 1982, 383. 
253 Supreme Court, 6 december 1996, Arr. Cass., 1996, 1172 (Opinion AG Bresseleers).  
254 Court of Appeals Antwerp, 12 December 1995, T.R.V., 1996, 62; Court of Appeals Antwerp 1 February 1994, 
T.R.V., 1996, 64. The facts in both cases were very similar. For illustration purposes, I summarize the facts of the first 
case. A Belgian creditor has a claim on a Nigerian company (NNLS). It seizes a vessel belonging to another Nigerian 
company (NUL). Both NNLS and NUL are wholly-owned subsidiaries of the Nigerian state-controlled shipowner 
NMA. Although NNLS ordered the construction of the vessel, NMA made the downpayment. When NNLS got into 
financial difficulties NMA organized the assignment of the building contract of the vessel from the shipyard to NUL 
that was specifically incorporated for that purpose. A number of corroborating facts demonstrated that NUL and NNLS 
were entirely financed and managed by NMA. 
For a case where the Court refused to pierce the corporate veil, see Commercial Tribunal Antwerp, 20 December 1988, 
R.W., 1989-1990, 23. 
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Courts held that the separate legal personality can only be disregarded in case of sham. Unlike the 
Supreme Court, the appellate Courts did not examine whether the company of which the assets 
were seized had acquired a legal personality that was distinct of the legal personality of the 
company that owed the liability. The appellate Courts assumed that such was the case and 
immediately proceeded to an analysis of whether such distinct legal personality had been abused. 
According to the appellate Courts the fact that companies belong to the same group of 
shareholders, have similar board structures or work commercially closely together are of 
themselves no sufficient indicia to uphold sham or abuse. On the basis of a detailed analysis of 
the facts, the Courts nevertheless found that the corporate governance and the financial structures 
of two companies were completely commingled.  According to the Courts such findings 
demonstrate that the various companies and their shareholders did not accept all the legal 
consequences of the distinct legal personality of the various entities and justify the conclusion 
that in reality it concerned one shipowner. Under such circumstances the splitting up of that one 
shipowner in several “one ship”-companies was held to be nothing more than a fiction not 
corresponding to legal reality. Such a fiction can be disregarded by the creditor.  
 
110. If one carefully examines the various criteria which Courts have retained to pierce the 
corporate veil in bankruptcy matters and attachment cases one comes to the conclusion that 
Courts have only done so in cases where the shareholders and/or directors of the companies had 
blatantly breached the fundamental legal rules that govern the functioning of a company as a 
separate legal entity. According to such fundamental rules the company owns its own assets 
which must be distinguished from those of its shareholders and/or directors; the company 
functions through certain corporate governance bodies (board of directors; shareholders meetings 
etc.) which must be involved in the corporate decision making and the company can only validly 
act with third parties if it represented by its (board of) directors or persons duly authorized for 
such purposes. As explained above sham can be upheld if parties do not respect all of the legal 
consequences of the overt legal arrangement the effects of which they modify or destroy by 
another secret act. Although the intention to modify the legal effects of the apparent act must 
exist at the time it is entered into, under certain circumstances the evidence of sham can follow 
from the way the parties subsequently execute the apparent act. The non-respect of the legal 
consequences resulting from the aforementioned fundamental legal rules (i.e. the commingling of 
corporate funds and assets with those of the controlling shareholder; the failure to comply with 
corporate governance and corporate representation rules; the keeping of inadequate corporate 
accounting records) may constitute presumptions of fact (“feitelijke vermoedens”) that the 
business of the company is not ran by the company but by its controlling shareholder in its own 
name. Such presumptions of fact may, depending upon the circumstances, constitute evidence of 
sham in tax matters (see supra 2.3.1.3.2.) Under such circumstances the tax authorities are 
allowed to identify those transactions which the company pretends to have performed, while in 
reality they were performed by the principal shareholder in his own name and impute such 
transactions to the shareholder, without the need to proceed to the annulment of the company255.      
 
                                                 
255 Van Crombrugge, S., Doorbraak van  rechtspersoonlijkheid in het fiscaal recht, Actuele Problemen van Fiscaal 
Recht, Kluwer, 1989, 158; Vanistendael, F., Waarheid en leugen omtrent de rechtspersoon van de vennootschap in  het 
belastingrecht, Liber Amicorum Jan Ronse, Story-Scientia, 1986, 361 et seq.; Parent, X., La jurisprudence fiscale et les 
sociétés fictives depuis la loi du 6 mars 1973, Ann. Dr. Liège, 1986, 523. 
J.P. Lagae, classifies this non-respect by the shareholder of the legal consequences following from the company’s 
separate legal personality as a nominee arrangement but agrees that the tax authorities could in such case disregard the 
company’s acts and attribute them to the principal shareholder (Lagae, J.P., De fiscale erkenning of niet-erkenning van 
de vennootschap of van haar tussenkomst, T.F.R., 1999, 844; Lagae, J.P., L’utilisation de sociétés étrangères par des 
residents belges en vue d’éviter l’impôt belge, L’entreprise et le choix de la voie la moins imposée en droit fiscal belge, 
éd. Jeune Barreau, 1988, 203). As indicated above, I believe that the legal concept of nominee is not appropriate to 
describe this factual situation. 
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111. Case law whereby the corporate veil has been pierced in tax matters because of abuse of the 
corporate entity is not abundant. I discussed already the Transworld Commodities-cases and 
concluded that the Court of Appeals upheld sham on very weak grounds. In fact, in my opinion 
only one valid argument was retained, i.e. that the service fee agreed upon in the contract had not 
been paid and therefore not been accounted for. As mentioned before the tax authorities could 
have adjusted the Belgian accounts on the basis of the transfer pricing provisions of the BITC 
(see supra 2.3.2.1.3.). 
 
112. In 1995 and 1996 the Court of Appeals of Brussels ruled on a dividend and interest conduit 
structure. A Belgian company paid dividends and interest to a Dutch company that was wholly-
owned by an Antillean company that was in turn owned and financed by the Belgian manager and 
former shareholder of the Belgian company. The Belgian tax authorities denied the reduction c.q. 
exemption from Belgian withholding tax on the dividends and interest under the 1970 
Belgium/Netherlands tax treaty arguing that the Belgian controlling shareholder of the Antillean 
company was the beneficiary of the dividends and the interest. The Court found that this person 
had admitted in the course of a criminal investigation that he did not sell the shares of the Belgian 
company to the Antillean company, that he still possessed them and that the company never paid 
the price for the shares. The Court then further concluded that the Antillean company could not 
have sold the shares of the Belgian company to the Dutch company and that the recording of the 
liability resulting from the share purchase in the books of the Antillean company was false. In 
addition the Court relied on the following facts indicating that the controlling shareholder did not 
respect the separate legal existence of the corporate structure: failure to draw up the company’s 
accounts; failure to comply with the accounting and corporate formalities (i.e. accounts for the 
past seven were prepared at once and approved by a shareholders meeting several years late (an 
act which the Court explained as a corrective measure caused by the criminal investigations) and 
management of the companies out of Belgium by the controlling shareholder without complying 
with the required corporate formalities under Dutch and Dutch Antillean law. On the basis of 
those factual findings, the Court concluded that: “this collusion between the shareholder and the 
company, precludes the former from taking advantage of the legal personality of the company 
allegedly distinct from that of its shareholder since the latter has not accepted all legal 
consequences of his acts because he did not respect the separate legal personality of the 
company,”256.  One can only agree with the Court’s conclusion. It is a perfect illustration of the 
above theory that abuse of a company’s distinct legal personality by its shareholders leads to the 
attribution of the company’s acts to the abusing shareholder on the basis of the classical and well-
developed principle of sham. 
 
113. In the 1980s many doctors (or rather their spouses often together with an accountant) set up 
a so-called service company. The company acquired from the doctor the assets necessary to 
conduct his medical activity (real property; medical equipment; car etc.), leased such assets back 
to the doctor and performed administrative services (client administration; secretarial services; 
accounting etc.) to the doctor against consideration. The tax authorities have strongly challenged 
this practice, often without much success257. However, in one reported case the Court held for the 
tax authorities. The Court ruled that the taxpayer did not respect the separate legal personality of 

                                                 
256 Court of Appeals Brussels, 16 February 1996, A.F.T., 1996, 263 (note Cozzani, L.); Court of Appeals Brussels, 6 
October 1995, A.F.T., 1996, 47 (note Cozzani, L.). The Court also based its decision on the fact that the Dutch and 
Antillean companies had no other activity than the holding and financing activities. It is believed that this finding in 
itself can never justify the conclusion that the involvement of the company in those holding and financing activities is a 
sham.  
257 For the grounds on which the tax authorities relied and the reasons of the limited success of the challenges, see 
Vanistendael, F., Waarheid en leugen omtrent de rechtspersoon van de vennootschap in het belastingrecht, Liber 
Amicorum Jan Ronse, Story-Scientia, 1986, 359 et seq.. 
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the service company and abused it to be able to deduct private expenses through the corporate 
structure. The Court relied on the following findings: diversion of corporate funds for private 
purposes; deduction of the same expenses by the company and by its shareholder; the doctor’s 
wife was a shareholder and director of the service company but received in her individual 
capacity a fee from the doctor for administrative assistance258.      
 
114. The three following cases are of much more importance for international tax planning. The 
Rozencwajg and Karolinski-cases involve Belgian residents who had incorporated several sales 
companies in various jurisdictions (including Liechtenstein) with a view to split the profit over 
those different jurisdictions and shelter it there. Those companies thus qualify as so-called 
operational base companies (see Part One, 2.2.). The Court recognized that foreign companies 
which were regularly incorporated and had acquired legal personality under the governing “lex 
societatis” must be recognized for Belgian income tax purposes, even if they have been set up for 
obvious tax avoidance purposes (see supra 1.2.). However, a thorough tax audit of the accounts of 
the base companies (with the exception of the Liechtenstein Anstalt) made it clear that important 
profit was not recorded in the companies’ accounts. The tax authorities then applied a 
presumption of fact and deduced from that undisputed fact the conclusion that the unrecorded 
profit had been earned by the Belgian residents, possibly via the Anstalt of which they refused to 
produce the accounts. The Court endorsed that reasoning and declined the suggestion of the 
Belgian residents that the tax authorities must further prove how the unrecorded profit was 
effectively channeled to them259. This fraud committed in the first place to the detriment of the 
tax authorities of the jurisdictions of the base companies finally benefits to the Belgian Treasury. 
The case does not make it clear how the Belgian tax authorities were able to review the accounts 
of the various base companies. It is assumed that they did not receive the accounts pursuant to an 
exchange of information from the foreign tax authorities because (i) in such a case one expects 
the Belgian tax authorities to communicate their findings to the foreign tax authorities allowing 
them to raise supplementary assessments against the base companies and, possibly, withholding 
tax against the shareholders on the basis that they have received disguised dividends and (ii) some 
jurisdictions involved States with which Belgian had not signed a tax treaty.. 
  
115. The Court of Appeals of Liège recently applied an identical reasoning. Belgian resident 
taxpayers acquired shares in a Belgian company (in which they were directors) indirectly through 
a Luxembourg holding company specifically incorporated for that purpose. The same day the 
Luxembourg company entered into a sales agreement with a French company pursuant to which it 
agreed to sell the shares of the Belgian company in several installments over a period of four 
years. The Luxembourg company funded the acquisition through a capital contribution to which 
the aforementioned Belgian residents subscribed and a bond issue to which a related Belgian 
company subscribed. The Luxembourg company pledged the Belgian shares in favor of the 
bondholders. The Luxembourg holding had committed itself towards the French purchaser of the 
shares that it would limit its activity to this one off-transaction. The tax authorities argued that 
under those circumstances – whereby the risks for the Luxembourg company had been reduced to 
the largest extent possible - the structure was a sham resulting from the interposition of persons 
(i.e. the Luxembourg holding) and that in reality the Belgian taxpayers and the French company 
entered into a sale of the shares. That argument was rejected on appeal. However, the tax 
authorities also found out – as a result of an exchange of information with the French tax 
authorities – that the Luxembourg holding did not record in its accounts an important part of the 
sales price relating to the third and fourth installment sale of the shares. The Court agreed with 

                                                 
258 Court of Appeals Brussels, 9 March 1994, Fisc. Koer., 95/277. 
259 Court of Appeals Brussels, 12 May 1992, T.R.V., 1992, 433 (note Van Crombrugge, S.); Court of Appeals Brussels, 
8 May 1992, A.F.T., 1992, 359 (note Gemis, G.). 
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the tax authorities that the capital gain relating to those two installments could be taxed in the 
hands of the Belgian residents on the basis of a presumption of fact that the controlling 
shareholders of the Luxembourg holding earned that gain personally. Surprisingly, the Court not 
only approved the taxation of that part of the capital gain that was not accounted for, but also that 
part that was recorded in the books of the Luxembourg company260. 
 
116. It results from the above case law that where taxpayers do not respect the separate legal 
personality of their company, Courts have endorsed assessments whereby the tax authorities 
attributed, on the basis of sham, the legal acts or transactions allegedly executed by the company 
to the controlling shareholders abusing the company for their private purposes. Several cases 
concern blatant abuses and Courts have relied on various corroborating facts to reach their 
conclusion. However, in several other decisions the only indicia that has been retained was the 
failure to properly record the profit in the company’s accounts. Of itself such an indicia would 
never suffice to pierce the corporate veil in bankruptcy matters. However, in income tax matters, 
where correct taxation of income is at stake and “tax must be based on reality” (see margin no. 
45), it does not come as a surprise that this sole fact is taken into consideration to impose tax on 
the principal shareholder who ultimately earned the income. It is important to note that the sole 
fact that income is not properly accounted for in the books of the company cannot of itself 
constitute an indicia of sham. As the existence of sham must be appreciated at the time the 
contractual arrangement is entered into by the parties and as sham can only be upheld if the 
parties to the agreement have not accepted amongst themselves all legal consequences resulting 
from their agreement (see supra 2.3.1.3.2.), there can be no sham only because a party to a 
contract fails to comply with a legal obligation that follows from entering into such a contract 
(e.g. the non-reporting of income in a tax return; the non-recording of a transaction in the 
accounts etc.)261. The Courts in the aforementioned Rozencwajg and Karolinski-cases and in the 
Luxembourg holding-case have therefore correctly based their decision on a “presumption of 
fact” and not on the basis of sham as was proposed by the tax authorities in the Luxembourg 
holding-case.           
 

b) Sham resulting from the interposition of persons (“Veinzing door tussenplaatsing van 
personen”) 
 

117. In the case of a sham resulting from the interposition of persons, the sham affects the 
identity of one of the contracting parties. Such can be illustrated by the following example (see 
supra 2.3.1.2.). A and B want to enter into a contractual arrangement. However, instead of 
entering into a contract with A, B accepts to contract with C, while A is the one deriving the 
benefits from that contractual arrangement because there exists some arrangement between A and 
C to that effect. B is aware of that arrangement. C has seemingly committed himself towards B, 
but in reality C is nothing more than an intermediary acting in his own name but for the account 
of A. Such form of sham thus implies that all three parties to an arrangement intentionally 
participate to the sham.  
 

                                                 
260 Court of Appeals Liège, 12 March 2004, F.J.F., 2005/125. The case has not been appealed to the Supreme Court. 
The taxpayers might have set up the structure to escape taxation at 16,5% under Art. 90, 9° BITC (sale of a substantial 
shareholding to a non-Belgian company). They were finally taxed at 33% because the Court considered that “a bonus 
pater familias” does not set up structures the purpose of which is to conceal profit (Art. 90, 1° BITC). There was no 
interest for the Belgian tax authorities to transmit the result of their audit to the Luxembourg tax authorities because the 
Luxembourg holding was an exempt 1929 holding and thus there was no loss of tax revenues in Luxembourg.  
261 Afschrift, T., L’évitement licite de l’impôt et la réalité juridique, 2° éd, Larcier, 2003, 155. Of course the non-
reporting or non-recording of income can constitute proof that parties never intended to enter into a transaction. In such 
case the apparent act is a fiction, but that was not the point in these three cases (see supra 2.3.1.3.2.).  
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118. In an old decision the Supreme Court held that an interposed Luxembourg holding company 
had to be disregarded as contracting party of the Belgian company that allegedly acquired patents 
from that holding company because the holding could simply not have developed the patents as it 
lacked the necessary expertise262. Such expertise was found to be with an engineer who had 
developed several patents before and had a business relationship with the Belgian company. The 
holding company was incorporated after the development of the patents and shortly before the 
transfer of ownership of the patents to the Belgian company. The holding received the 
consideration of the transfer of the patents and passed it on to the engineer. The consideration was 
held to be paid directly to the engineer. 
 
119. The question whether sham as a result of the interposition of persons can be said to exist is 
of great importance in case of conduit structures where companies are interposed between two 
parties to claim tax advantages under tax treaties or EC-Directives that would not be available in 
case of a direct relationship between those two parties (see Part One, 1.1.1. and 1.2.1.). For 
example, where A (resident of State A) wants to enter into a loan agreement with B (resident of 
State B), a company C (resident of State C) is interposed between A and B in order to take 
advantage of the more beneficial withholding tax reductions (or exemptions) in the treaties 
between State A and State C and State B and State C. For that purpose A enters first into a 
(head)loan agreement with C (resident in State C), which in turn enters into another (sub)loan 
agreement with B. 
 
The agreements are normally concluded at the same time, have often very similar - if not identical 
terms - and provide for a (nominal) spread between the interest received by C and the interest 
paid on by C to A (see Part One, 1.1.2.2. and 1.2.2.). C will usually be a single purpose vehicle 
set up for this particular financing transaction and may thus have little economic substance. It 
may often not be the “natural” (obvious) financier of B. From an economic perspective, it could 
be argued that a loan is made between A and B - as a matter of fact A assumes a financial risk on 
B - and that B pays interest to A through the intermediary of C which receives a commission/ 
handling fee for its role as interposed company (e.g. a fee paid by A to C because C allows A to 
claim the tax advantage in the source State that would otherwise be unavailable to it). As 
indicated above, under Belgian tax law legal substance prevails over economic substance and an 
analysis of the economic results of transactions is of no relevance to determine their tax treatment 
(see supra 2.3.1.3.2.). Only a correct legal analysis of the different contractual arrangements 
between the parties will, as always, allow to conclude whether such a conduit structure is a sham 
or not.   
 
120. In order for the above conduit structure not to be a sham as a result of the interposition of 
persons it is essential that the interposed company C participates in the transaction in its own 
name and for its own account. To obtain that result C must contract its own rights and obligations 
under the loan with B. As a result C will hold legal title263 to a receivable on B pursuant to which 
it can enforce its own rights to obtain payment from B. The fact that C entered itself in a head 
loan with A with a view to obtain (all or part of) the funds lent to B, is not decisive. Under the 
head loan A has its own rights and obligations vis-à-vis C. A will hold a receivable on C pursuant 
to which it can enforce its own rights to obtain payment from C under that loan. A cannot enforce 
rights to obtain payment from B, neither under the head loan because under the head loan A can 
only enforce its rights against C, nor under the sub loan because A has no rights whatsoever under 
the sub loan since it is not a party thereto. Similarly, B cannot enforce rights against A under the 

                                                 
262 Supreme Court, 19 October 1965, Pas., I, 231. 
263 Under conduit structures involving holding companies it will be required that the conduit holds legal title or another 
right in rem (e.g. usufruct) to the shares.  
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head loan (e.g. where C would default under the sub loan and not make the funds available to B) 
because it is not a party thereto. It can only enforce rights against C under the sub loan. C’s 
obligation to pay capital and interest to A under the head loan is totally independent from C’s 
right to obtain payment from B under the sub loan. Accordingly, a default of B to service the debt 
under the sub loan or, in the worst case the bankruptcy of B, does not release C from its 
repayment obligations towards A under the head loan264. As a result, C assumes the credit 
(solvency) risk on C and, if different currencies are involved in the transaction, the currency risk 
and associated possibility of currency appreciation. 
 
121. A number of obvious but important (legal) consequences follow from the above analysis. 
Since A has no contractual relationship with B, A must make the funds available to C and C must 
make funds available to B. Such obligations must be legally independent from each other 265. 
Capital and interest under the sub loan must be paid by B to C. Independently therefrom, C has 
the obligation to make repayments of capital and interest to A under the head loan. In case of 
default of B under the sub loan, e.g. A cannot claim against B. Only C can enforce its rights to 
obtain payment from B. The case law with respect to lease and sublease arrangements has made it 
clear that the failure to respect all or some of the above legal consequences, in particular upon the 
subsequent execution of the contracts (as well the failure to respect certain other contractual 
provisions), may lead to the conclusion that the interposition of C to the arrangements is a sham 
and that in reality a single contract had been entered into directly between A and B or that the 
interposed person is to be characterized as an agent of the head lessor266. As discussed above the 
accounting treatment of transaction cannot of itself be an indicia of sham (see 2.3.1.3.2.). In 
addition since accounting law often follows its own logic which is based more on economic than 
on legal principles, it may be inappropriate to draw conclusions on the legal characterization of a 
transaction and consequently on its tax treatment from the way the transaction has been accounted 
for. The accounting treatment of a transaction may nevertheless be an indication that a party did 
not intent to enter into the transaction that transpires from the apparent legal agreement. If the 
interposed company C considers itself to be an agent or nominee of the ultimate lender or licensor 
A, under standard accounting principles it is under no obligation to record receivable on B and a 
corresponding liability to A in balance sheet, nor to make entries for income and expenses in its 
profit and loss account. He can rather disclose the transaction in order accounts or make no 
accounting entries at all, except for the spread between incoming and outgoing payments which 
under such circumstances must be characterized as his commission or handling fee267.  
 
122. The question arises whether C’s repayment obligations under the head loan may be made 
conditional on C receiving capital and interest payments from B under the sub loan. Tribunals 
have held, in a lease/sublease structure, that such conditional repayment obligations of the 
interposed party under the head lease agreement leads to the conclusion that the conduit has not 
contracted its own payment obligations towards the head lessor268. The Tribunals ruled that the 
structure was a sham and that one lease had been contracted directly between the head lessor and 
                                                 
264 Geens, K., Over veinzing, stromannen en tussenpersonen, T.F.R., 2003, 412; Haelterman, A., Fiscale 
Transparantie, Theorie en Praktijk, Biblo, 1992, 224. 
265 Tribunal Leuven, 3 December 2004, FJF, 2005/217, holding that the fact that the head lease obliges the lessee to 
sublease the property to a well-defined sublessee is an indication of sham. 
266 Court of Appeals Liège, 27 June 2001, FJF, 2002/214; Court of Appeals Antwerp, 25 April 2000, FJF, 2001/124; 
Court of Appeals Antwerp, 11 January 1999, FJF, 99/128; Court of Appeals Mons, 6 February 1998, J.L.M.B., 1998, 
1778. For other unpublished case law see Afschrift, T., L’évitement licite de l’impôt et la réalité juridique, 2° éd, 
Larcier, 2003, 200-208.   
267 BCAS, Advice no. 103, Bulletin, no. 1, August 1977, 12-14; Smet, P., Handboek Roerende Voorheffing, Biblo, 
2003, 419; Haelterman, A., Fiscale Transparantie, Theorie en praktijk, Biblo, 1992, 228. 
268 Tribunal Leuven, 3 December 2004, FJF, 2005/217; Tribunal Mons, 30 April 2002, docket no. RG 99/1628A-
00/2646/A-01/684/A, unpublished, an appeal has been filed against that decision. 
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the sub lessee. T. Afschrift has strongly criticized these decisions. According to him a conditional 
payment obligation does not have the effect that such obligation does not or no longer exist. 
Parties have thus not cancelled the interposed person’s payment obligations nor his rights (e.g. the 
right to use the property and sublease it and the right to receive sub lease payments) and other 
obligations under the sub lease269. I submit that conduit of financing arrangements should not 
provide conditional payment obligations for the conduit company. Such conditional payment 
obligations are a typical legal characteristic of a nominee arrangement (under which a nominee 
acts in his own name but for the account of an undisclosed principal). Under a nominee 
arrangement, the nominee (C per hypothesis) has an enforceable right against the ultimate debtor 
(B) to obtain payment and enforces that right in his own name. The undisclosed principal (A per 
hypothesis) cannot enforce a right against B. However, since the nominee acts for the account of 
the undisclosed principal, he has the obligation to remit the income received to his principal. 
Conversely, if the ultimate debtor fails to execute his payment obligations towards the nominee 
and the latter does not collect any income (after enforcing his rights), the nominee is under no 
obligation to pay the principal270. The nominee has not contracted an own independent payment 
obligation towards the undisclosed principal. The obligation of the nominee to remit income to 
the principal is dependent upon the nominee receiving payment from his contracting party. If the 
nominee does not receive any payment from his contracting party (after enforcing his rights), his 
payment obligations towards the undisclosed principal are extinguished. The aforementioned 
conditional payment obligation in the conduit structure has the same effects. Hereafter sub c) I 
will explain why I believe that nominee arrangements (regardless whether or not they must be 
characterized as a sham) are not appropriate to attain the results aimed at by conduit structures. 
For those reasons conditional payment obligations in conduit structures must be strongly 
disrecommended271.  
 
123. Contractual clauses limiting the ownership rights of the conduit on the income producing 
asset (e.g. transfer restrictions on the asset) could be an indication that it is not a “true” owner of 
the pertinent asset enjoying all the benefits of ownership but also assuming the burdens thereof. 
In certain extreme cases the conduit could become a mere fiduciary owner managing the assets 
for the account of a third party (e.g. its controlling shareholder)272. It is generally admitted under 
private law that a fiduciary ownership is not a sham273. However, as will be argued hereafter sub 
c) it is believed that a fiduciary ownership structure does permit to realize the tax advantages 
aimed at by a conduit structure. Also clauses compelling C to pay the specific item of income 
received under the subloan to the lender under the head loan must be avoided. The interposed 
lender must be free to use other monies to defray his liability and have the right to freely decide 
how he spends the income received. 
 
124. The question arises whether the fact that all agreements are signed at the same time and that 
the assets transferred (shares; funds etc.) to the conduit are simultaneously or shortly thereafter 
transferred to the ultimate beneficiary are indicia that the interposition of the conduit is a sham. 
Such factors make it clear that the transactions are connected with each other. Such is, however, 
not a valid proof of sham because this is no evidence that the contractual arrangements do not 

                                                 
269 Afschrift, T., L’évitement licite de l’impôt et la réalité juridique, 2° éd, Larcier, 2003, 205-208.  
270 Haelterman, A., Fiscale Transparantie, Theorie en Praktijk, Biblo, 1992, 223-224 and 228-229. 
271 Smet, P., Handboek Roerende Voorheffing, Biblo, 2003, 414. 
272 To the extent that the conduit company in financing or licensing structures is a wholly-owned subsidiary of the 
ultimate lender or licensor (A), such clauses are not necessary since the shareholder will control the activities of the 
subsidiary through its representatives on the board of the conduit.  
273 Van Ommeslaghe, P., La simulation en droit des obligations, Les obligations contractuelles, éd. Jeune Barreau de 
Bruxelles  2000, 202-203 and the authors quoted there; Haelterman, A., Fiscale Transparantie, Theorie en praktijk, 
Biblo, 1992, 246. 
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reflect what parties have agreed upon in reality. What matters is that all parties to the transaction 
have received the required assets and disposed of them against proper consideration. Such 
assumes that e.g. in case of a financing transaction A has transferred the funds to C as a result of 
which C has the obligation to repay such funds to A with interest (reflected in C’s balance sheet 
as a liability towards A) and that C has transferred the funds on to B as a result of which it has a 
claim for repayment thereof on B (reflected in the C’s balance sheet as a receivable on B). 
Several Court decisions support this point view274. However, the appellate and Supreme Court 
rulings in the heavily criticized Plumax-case seem to invalidate it275. The facts of this case can be 
summarized as follows: a Dutch company (I) needed funds that were available with its Dutch 
parent company (H) which owned a chain of three subsidiaries in Belgium. Within a period of 10 
days the three subsidiaries increased their paid-up capital. First, H contributed the funds to the 
paid-up capital of the first subsidiary in exchange of newly issued shares. Subsequently, the 
second and third subsidiary proceeded to a capital increase upon receipt of the same funds from 
their shareholder (i.e. the first and second subsidiary as the case may be) and issued new shares to 
the contributing shareholder. The third subsidiary finally lent the funds under an interest bearing 
loan to I. Dividends to be distributed on the newly issued shares benefited from a tax privilege. 
The Belgian tax authorities considered the transaction as an artificial U-turn and denied the tax 
privilege on the dividends distributed by all of the subsidiaries, while it imposed tax on the 
interest received by the third subsidiary. The Court of Appeals endorsed the position of the tax 
authorities that the different capital increases were fictitious. According to the Court the funds 
only seemingly entered into the equity of the subsidiaries (“het vermogen”) and none of them 
could exercise control over and make use of the funds because the successive transfers to the next 
subsidiary and ultimately company I were organized at the inception of the transaction by one 
global order by telephone to the bank. The Supreme Court confirmed the decision of the appellate 
Court, inter alia, on the basis of the following reasoning: “A contribution to the paid-up capital of 
a company implies that the asset contributed is made available to the company to allow it to 
realize its object. It results therefrom that the asset must in principle be maintained within the 
company as part of its paid-up capital in order to participate in the risks of the enterprise and to 
serve as guarantee to company’s creditors”. It goes without saying that the Supreme Court 
confuses on the one hand, the asset contributed to the paid-up capital and, on the other hand, the 
paid-up capital itself. The first one must of course not be maintained forever by the company. The 
same day it can be replaced by another asset that will then in turn be subject to the risks of the 
enterprise (e.g. in the case at hand the cash contributed is subsequently converted in newly issued 
shares when the cash is contributed onwards to the capital of the next subsidiary down the chain). 
The paid-up capital is formed as a result of the contribution and is recorded with no further 
changes (except new increases or decreases) on the liabilities side of the company’s balance 
sheet276. The Supreme Court completely overlooks the fact that each subsidiary used the 
contributed funds to subscribe to the newly issued shares of the next subsidiary in the chain and 
that the last subsidiary exchanged the funds contributed for an interest bearing loan note. This 
case law has to my knowledge never been applied again and in particular not to conduit 
structures. In such conduit structures the U-turn whereby the funds circle back to their origin is 
not present either. According to one author the Supreme Court’s decision even has no 
precedential value at all277. 

                                                 
274 Court of Appeals Liège, 12 March 2004, F.J.F., 2005/125 (reversing, Trib. Mons, 27 March 2002, F.J.F., 
2002/158); Tribunal Liège, 6 September 2001, RG 99/2457/A and 00/2802/A, unpublished, quoted by Afschrift, T., 
L’évitement licite de l’impôt et la réalité juridique, 2° éd, Larcier, 2003, 202.  
275 Supreme Court, 4 January 1991, Pas., 1991, I, 410, T.R.V., 1991, 167 (note Ghyselen, M.); Court of Appeals 
Antwerp 9 May 1989, FJF, 89/141, T.R.V., 1989, 548 (note Van Crombrugge, S.). 
276 Kirkpatrick, J., Examen de jurisprudence (1983 à 1990), Les impôts sur les revenus et les sociétés, R.C.J.B., 1992, 
301-310; Ghyselen, M., Simulatie in fiscaal recht, inbreng in vennootschap, T.R.V., 1991, 176. 
277 Afschrift, T., L’évitement licite de l’impôt et la réalité juridique, 2° éd, Larcier, 2003, 139. 
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125. The fact that conduit companies (as well as some base companies) are set up as special 
purpose companies for the realization of a single holding, financing or licensing transaction does 
not constitute evidence that their function is fictitious or that of an agent or nominee278. Only a 
proper legal interpretation of the contractual arrangements and the way the arrangements are 
subsequently executed can make it clear whether the single purpose company acts in its own 
name and for its own account. The same is true for the fact that such companies have little 
economic substance (e.g. only a board of directors; no personnel on the payroll; little 
infrastructure). Courts have emphasized that because of the passive nature of holding activities a 
holding company must not have a payroll or infrastructure and that such a company can properly 
function through its board members or duly authorized representatives and by making use of 
office space shared with other companies or persons (i.e. the home of a board member)279. But 
where the lack of substance results in the company being managed and represented towards the 
outside by its controlling shareholders or other persons not duly authorized for that purpose, in 
defiance of the rules on the representation of the company laid down in its by-laws, such “abuse” 
of the company’s separate legal existence could result in a successful challenge on the basis of 
sham (see supra a))280. 
  
126. As only a correct legal analysis of the contractual arrangements permits to determine 
whether the conduit company acts in its own name and for its own account, the fact that the 
company has little control over the income received and is contractually compelled to pay on a 
very important part of the interest (and capital) or royalties received to the lender c.q. licensor 
under the head loan or lease agreement and that it thus only retains a spread or pre-agreed margin, 
is of itself not an indicia that such company is an agent or nominee or that it carries on no actual 
function281. The Court of Appeals of Brussels in the Soeur Sourire-case has made it clear that the 
determining feature is the fact that the person receiving the royalties does so in its own name and 
for its own account pursuant to a personal enforceable right to obtain payment from the licensee. 
The fact that such person subsequently agreed to pay on all of the royalties to a third party is not 
relevant and does not result in that person being an agent acting for the account of that third 
party282. Conduit companies are typically wholly-owned subsidiaries controlled by shareholders 
residents of another State. It is therefore likely that they will pay on any income received (e.g. 
dividends) to those shareholders in the same or another form. However, they are not legally 

                                                 
278 Court of Appeals Liège, 12 March 2004, F.J.F., 2005/125 (reversing, Trib. Mons, 27 March 2002, F.J.F., 
2002/158); Tribunal Liège 15 January 2004, FJF 2004/187; Tribunal Liège, 6 September 2001, RG 99/2457/A and 
00/2802/A, unpublished, quoted by Afschrift, T., L’évitement licite de l’impôt et la réalité juridique, 2° éd, Larcier, 
2003, 202. 
279 Explicitly: Court of Appeals Liège, 12 March 2004, F.J.F., 2005/125 (reversing Trib. Mons, 27 March 2002, F.J.F., 
2002/158 and R.G.F., 2002, 217 (note Jaecques, D.); Tribunal Liège 15 January 2004, FJF, 2004/187; Implicitly: Court 
of Appeals Brussels, 12 May 1992, T.R.V., 1992, 433 (note Van Crombrugge, S.); Court of Appeals Brussels, 8 May 
1992, A.F.T., 1992, 359 (note Gemis, G.).  
280 Court of Appeals Brussels, 16 February 1996, A.F.T., 1996, 263 (note Cozzani, L.); Afschrift, T., Simulation et 
réalité juridique à propos des sociétés étrangères constituées dans le but d’éviter l’impôt belge, Le droit fiscal 
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entity for tax purposes, Belgian Report, Cah. Dr; F. Int., Vol. LXXIVa, IFA 1989 Congress Rio de Janeiro, Kluwer, 
1989, 205; Van Crombrugge, S., Doorbraak van  rechtspersoonlijkheid in het fiscaal recht, Actuele Problemen van 
Fiscaal Recht, Kluwer, 1989, 158.  
281 Tribunal Liège, 6 September 2001, RG 99/2457/A and 00/2802/A, unpublished ( quoted by Afschrift, T., 
L’évitement licite de l’impôt et la réalité juridique, 2° éd, Larcier, 2003, 202). It is true that some Courts have 
recharacterized lease/sublease structures into direct leases on the finding that the lease and sublease payments were 
identical (Court of Appeals Liège, 27 June 2001, FJF, 2002/214; Court of Appeals Antwerp, 25 April 2000, FJF, 
2001/124). In my opinion such was only one factor in range of several factors on which the Courts relied to uphold 
sham. In addition, in such cases no spread at all was provided for.  
282 Brussels, 29 June 1982, FJF, 82/111. 



 112

compelled to distribute profit as long as their shareholders have not decided to do so, e.g. by way 
of dividend. Such dividend distribution is the result of the shareholder exercising its shareholders 
right and does not render the holding activity of the subsidiary inexistent or the subsidiary an 
agent or nominee of the controlling shareholder283. On the contrary, the fact that a specific 
shareholder’s decision is needed shows that the profit is not that of the shareholder. Of course, if 
the interest, royalties etc. paid are economically unjustified, tax authorities can react. The proper 
reaction in such a case is to proceed to an adjustment of the non-“arm’s length” payment through 
an application of the transfer pricing rules. The fact that no margin is realized may be an indicia 
that the interposed company does not assume any risk, which may in turn may show that in reality 
such company is a mere nominee.  
 
 c) Nominee arrangements (“naamlening”; “prête-nom”) 
 
127. Since many years a debate is going on amongst Belgian legal scholars whether a nominee 
arrangement is a sham or not. As mentioned above, a nominee arrangement is a contractual 
arrangement pursuant to which a person (the nominee) agrees to perform (against consideration 
or for free) one or more legal acts in his own name but for the account of a principal of which he 
does not disclose the identity to his co-contracting party284. Accordingly, a nominee arrangement 
is an undisclosed agency arrangement. In contrast with a sham resulting from the interposition of 
persons, in case of a nominee arrangement the co-contracting third party is unaware of the fact 
that in reality he has entered into a transaction with another party (the undisclosed principal) than 
the party whose identity is disclosed to him in the deed of contract (the nominee). The obvious 
purpose of the agreement between the undisclosed principal and the nominee is to conceal to the 
third party with whom the nominee will enter into a legal act the identity of the real beneficiary of 
such legal act (i.e. the undisclosed principal). Leading legal authors and case law have therefore 
traditionally characterized a nominee arrangement as a sham285. However, others authors dispute 
this point of view. They argue, on the basis of the classical interpretation of the concept of sham, 
that sham implies a conflict between the real intentions of the parties that are kept secret and the 
apparent intentions which they outwardly express. Such conflict of intentions must exist between 
all parties to the transaction and be expressed simultaneously when the apparent and secret acts 
are entered into.  From that they defer that no sham can be upheld because the third party has the 
true intention to contract with the nominee. The third party is not a party to the nominee 
arrangement and, hence, is unaware of the fact that there exists a hidden arrangement between the 
nominee (with whom he contracts) and the latter’s undisclosed principal who will take the benefit 
from the transaction286. Even today the discussion is not closed and leading authors continue to 
take the position that a nominee arrangement is a sham287. 
                                                 
283 Smet, P., Handboek Roerende Voorheffing, Biblo, 2003, 414; Dierckx, F., Dividenden, Het nieuwe Belgisch-
Nederlands dubbelbelastingverdrag, Bernard Peeters (ed.), Larcier, 2001, 193; Afschrift, T., Simulation et réalité 
juridique à propos des sociétés étrangères constituées dans le but d’éviter l’impôt belge, Le droit fiscal internationale 
belge et l’évitement de l’impôt, éd. Jeune Barreau, 1996, 18-19. 
284 Supreme Court, 15 January 1982, Pas., 1982, I, 602; Supreme Court, 21 October 1948, Pas., 1948, I, 585; Supreme 
Court, 6 May 1915, Pas., 1915-16, I, 285. 
285 Van Ommeslaghe, P., Abus de droit, fraude aux droits des tiers et fraude à la loi, R.C.J.B., 1976, 344; Van Ryn, J., 
Heenen, J., Principes de droit commercial, IV, 2nd edition, IV, 10; De Page, H., Traité élémentaire de droit civil belge, 
II, 3° éd., 1964, no. 620 and V, no. 478; Court of Appeals Liège, 12 February 1988, Ann. Fac. Dr. Liège, 1989, 36 
(note Joisten, P.); Supreme Court, 26 May 1978, Pas., 1978, I, 1109; Court of Appeals Brussels, 28 June 1976, Rev. 
Not. B., 1977, 178.  
286 This theory has been developed by P.A. Foriers (Foriers, P.A., Observations sur le contract de prête-nom et la 
théorie des extensions de faillites, J.T., 1980, 424) and has been accepted thereafter by various others (Geens, K., Over 
veinzing, stromannen en tussenpersonen, T.F.R., 2003, 412; Afschrift, T., Simulation et réalité juridique à propos des 
sociétés étrangères constituées dans le but d’éviter l’impôt belge, Le droit fiscal internationale belge et l’évitement de 
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128. Recent court decisions have reactived the debate. Already in the 1960s, the Supreme Court 
held in a tax case that where assets were allegedly transferred to a company but in reality retained 
by the transferor who continued to receive the proceeds from those assets, the company acted as a 
nominee and that the transfer was a sham288. In the aforementioned Luxembourg holding- case 
(see margin no. 115), the tax authorities argued that the structure was a sham resulting from the 
interposition of persons and that the interposed Luxembourg company was a nominee acting for 
the account of its Belgian sponsors. That argument was rejected on appeal without much 
debate289. 
 
129. A recent decision of the Tribunal of Brussels is therefore much more interesting290. Two 
Belgian individuals negotiated the sale of their substantial shareholding in the Belgian company 
SARL A with a French group. In order to allow the sellers to avoid the capital gains tax on the 
sale of substantial shareholdings to a non-resident company (art. 90, 9° BITC), the French group 
incorporated the SA J, a Belgian company. SA J was set up as a wholly-owned subsidiary of the 
French company C. C also funded SA J with an interest-free shareholders loan. In July 1991 SA J 
purchased the shares of SARL A, paid the price to the sellers and recorded the shares on its 
balance sheet. In December 1992 SA J sold the shares to SA S, a French sister company, thereby 
incurring a small loss291. During that one and a half year (hereafter “the interim period”), SA J 
showed little or no interest for the management of SARL A. There is no evidence that 
shareholders meetings of SARL A were held and that SA J was present there as its controlling 
shareholder. During the interim period SA S, however, was actively involved in the management 
of SARL A: four of its employees were appointed to the board of SARL A; one employee was 
assigned on a permanent basis to Belgium to work in the premises of SARL A while remaining 
on the SA S’payroll and SA S lent funds to SARL A. A tax investigation further demonstrated 
that employees of SA S represented SA J at the signing of the sales deed; that the audit report 
ordered by the sellers prior to the share purchase was addressed to SA S and not to SA J; that SA 
S ordered itself a second audit report and that no documents regarding the share purchase were 
present at the premises of SA J. The Tribunal held that SA J had not purchased the shares in its 
own name and for its own account. It found that SA J acted as a nominee of SA S and that such 
nominee arrangement is a sham per se. It concluded that SA S was the real purchaser of the 
shares and that it acquired title to the shares already in July 1991. The Tribunal based its decision 
on the following findings: (1) during the interim period, SA J did not exercise its ownership rights 
related to the shares and did not assume the risk of loss or the burdens of ownership inherent to 
those shares; (2) the involvement of the French company SA S in the purchase of the shares and 
later in the management of the target company and (3) the fact that the sellers – who continued 
their activity with SARL A after the sale - were aware of that involvement.          
 

                                                                                                                                                 
conventions de prête-nom et la simulation, Ann. Fac. Dr. Liège, 1989, 39; Colle, P., Is de uitbreiding van het 
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In order to prove that it purchased the shares in its own name and for its own account, the SA J 
argued that it entered into the sale, paid the price and recorded the shares on its balance sheet 
during the interim period. The fact that SA J signed the sales deed and that it paid the price are 
facts that do not distinguish the case from a nominee arrangement. A nominee acquiring property 
on account of an undisclosed principal also signs the deed of purchase and pays the price in his 
own name. The only distinguishing factor is the accounting treatment. A nominee does not record 
the assets acquired for the account of a principal on its balance sheet (see margin no. 121). 
However, as indicated earlier the value of arguments drawn from the accounting treatment in 
cases of sham is limited. In case of a nominee arrangement one would expect the principal to 
finance the nominee since the nominee acts on account of the undisclosed principal. In casu the 
alleged principal (SA S) did not fund the alleged nominee SA J. SA J received capital 
contributions and borrowed from its shareholder C to pay the purchase price. It seems that this 
argument has not been developed. But even if SA J acted as nominee for SA S - a conclusion 
unambiguously reached by the Tribunal292 - it remains that SA J acquired title to the shares. If 
there exists a nominee arrangement, a subsequent transfer of title between the nominee and the 
principal (SA S) must take place under the terms of that arrangement293. The Tribunal seems to 
overlook these legal effects of a nominee arrangement. The question thus arises when that 
transfer occurred, i.e. immediately in July 1991 upon purchase of the shares by SA J (the 
nominee) or later in December 1992 under the terms of the agreement between SA J and SA S? 
The Tribunal concludes that the transfer occurred in July 1991. It is believed that the Tribunal 
cannot say, without contradiction, that the sale took place in 1991 between the Belgian sellers and 
SA S because SA J did not act as a true owner on the basis of the finding that “SA J (…) resold 
the shares about one year after it acquired them to SA S (that lent funds to SARL A in the course 
of 1992) at a price which is almost the same as the acquisition price”. The fact that SA J sold on 
the shares in 1992 contradicts the conclusion of the Tribunal that the shares had been acquired by 
SA S already in July 1991. The Tribunal blames SA J for not having assumed the burdens and 
risk of ownership inherent in the SARL A shares during the interim period. It concludes that SA S 
assumed such burdens and risks. It lists a number of facts to support that conclusion. Some of 
those are not relevant for that purpose (i.e. the fact that SA S and not SA J managed SARL A). 
Certain other facts do not seem to justify the Tribunal’s conclusion. The fact that in 1992 SARL 
A borrowed from SA S - a fact which is totally independent from the sale of the shares - 
demonstrates that SA S is a creditor of SARL A, not that it assumes the risks of ownership 
associated with the shares. The fact that SA J sold the shares after the interim period proves that it 
exercised its right of ownership. The Tribunal attaches a lot of importance to the fact that the 
resale price was almost the same as the purchase price. However, there is no indication in the 
judgment that already at the time of purchase in July 1991 the parties agreed that SA J would sell 
the shares on to SA S at the price that has finally been paid by SA S294. The sales agreement even 
included a clause prohibiting the resale of the shares before 19 July 1992. If my reading of the 
judgment is correct it means that only after July 1991 SA J and SA S have agreed on the resale 
price presumably based on a subsequent valuation of SARL A. It may be that in 1992 the value of 
the company was still very much the same as in 1991. Such can probably be explained by the fact 
that only 18 months elapsed between the purchase and the resale. The tax authorities did not 
challenge the resale price either. If it is correct to assume that an agreement on the resale was 
only reached in December 1992, one must conclude that SA J was at risk during the interim 
period. It means that during such period SA J was not assured that it could sell the shares, while it 
                                                 
292 One author very lightly assumes that the SA J acted as a nominee (Messiaen, R., De naamlening in het fiscaal recht: 
zwaard van Damocles of opgeklopte hersenschim?, Praktijkboek W. Maeckelbergh, 2004-2005, FHS, 357-361). 
293 Foriers, P.A., Observations sur le contract de prête-nom et la théorie des extensions de faillites, J.T., 1980, 418 with 
references to French Supreme Court case law. 
294 It is true that the taxpayers admitted that already upon acquisition of the shares, a resale of the shares had been 
planned. However, there is no indication when that resale would occur and at what price. 
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had a significant liability outstanding to its shareholder C. SA S was apparently the driving force 
behind SARL A. Presumably a bankruptcy of SA S would have had a significant impact on the 
activities of SARL A and thus on the value of its shares. Under these circumstances it is difficult 
to understand how the Court can say that “It is SA S that assumes as of July 1991 the risk of gain 
and loss with respect to almost all of the shares in SARL A and that is accordingly the real owner 
of those shares”.  
 
The Tribunal heavily relies on the involvement of SA S in the making of the sales deed and in the 
management of the target company SARL A after the sale as well as on the absence of such an 
involvement on the side of SA J. But do those facts constitute valid and convincing proof that the 
shares had been sold from the outset to SA S? In a similar case it was held that the fact that the 
Belgian holding had little substance and was represented by duly appointed officers that were 
employed by another group company was not abnormal in view of the limited activities involved 
in the holding of shares295. That of course does not explain why SA J in the case hand did not vote 
with the SARL A shares at a shareholder meeting (except if SARL A was not required under its 
by-laws to hold a meeting during the interim period). The fact that the board of SARL A is 
composed of executives of SA S; the fact that one employee of SA S is permanently stationed in 
Belgium and the fact that a loan was granted by SA S are the logical legal and factual 
consequences of the fact the SARL A had become part of a French group that organizes its 
corporate governance structure of an indirectly held subsidiary. Those facts do in my opinion not 
support the conclusion that the shares were sold to SA S in July 1991. On the other hand they 
indicate that the tax authorities may not have challenged the transaction if the SA S executives 
would have been managing SARL A out of SA J (i.e. as board members of SA J).      
 
The Tribunal takes it for granted that a nominee arrangement constitutes a sham per se, without 
analyzing whether the sellers were aware of the fact that SA J acted as a nominee for SA S. Only 
very incidentally (i.e. when discussing the appropriateness of the penalty) the Tribunal states that 
because of the fact that the sellers continued to work with SARL A they could have noticed that 
only SA A showed interest in the activities SARL A, a fact which the Tribunal retains as evidence 
that SA J did not purchase the shares for its own account. In my view, in order to uphold sham the 
Tribunal must have undisputed evidence that at the time of sale the sellers were aware that SA J 
did not purchase for its own account. That evidence seems to be missing. The judgment even 
suggests that if the sellers would not have continued to work with SARL A, they would not have 
acquired the necessary knowledge. So, it is rather coincidentally that the sellers gained the 
necessary knowledge to uphold sham, while sham requires that the sellers have the intention to 
sell to SA S (rather than to SA J).  
 
It is clear that such an automatic equalization of a nominee arrangement to a sham resulting from 
the interposition of persons discharges the Court from examining whether SA J and SA S agreed 
on an immediate resale of the shares at an already fixed price or whether such agreement had only 
been entered into in 1992. If there is a sham resulting from the interposition of persons, from the 
inception the sale is realized between the real parties to the transaction, i.e. the Belgian sellers and 
SA S. In the eyes of the Tribunal, all it needs to do to equalize a nominee arrangement to a sham 
is to find facts that support the negligible role of SA J and the predominant role of SA S in the 
deal to be able to ignore SA J’s part therein. In summary, in my view it is questionable whether 
the facts of the case allow the Tribunal to set aside clear evidence that SA J had the intention to 
acquire the shares in its own name and for its own account in July 1991 and own them until 
December 1992 and in fact did so. Such evidence is composed of the execution of the sales 
agreement in the name of SA J; the payment by SA J of the purchase price with funds not 
                                                 
295 Tribunal Liège 15 January 2004, FJF, 2004/187. 
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advanced by the alleged principal; the recording by SA J of the ownership of the shares in its 
balance sheet and finally the absence of evidence that the resale was agreed upon and effectively 
occurred before December 1992. And even if SA J were to be characterized as a nominee, such 
absence of evidence that the resale was agreed and executed before December 1992, does not 
permit to conclude that the sellers sold the shares to SA S in July 1991.   
 
It is hoped that the taxpayers appeal this decision. The Court of Appeals will then have the 
opportunity to further clarify this controversy on sham and nominee arrangements and even if it 
were to agree with the Tribunal’s findings repeal the taxation anyway. Indeed, as a result of the 
ECJ’s decision in the De Baeck-case, the taxation of capital gains on substantial shareholdings in 
case of sale to a non-resident company under Art. 90, 9° BITC has been held to infringe the 
Articles 43, 48 and 56 of the EC-Treaty.296 
 
130. I share the view of the authors who argue that a nominee arrangement does not constitute a 
sham if the third party is not aware of the secret arrangement between the nominee and the 
principal. There will be a sham as a result of the interposition of persons if the third party (in the 
above case: the sellers of the shares) has the intention to enter into a transaction with the principal 
but enters into the transaction with a nominee while having a concealed direct legal relationship 
with the principal (e.g. an agreement pursuant to which the third party can directly enforce the 
payment of the purchase price of the shares against the principal). An interesting parallel can be 
drawn here with the case law regarding the payment of commissions by Belgian residents. A 
Belgian resident paying commissions must comply with special reporting requirements and the 
failure to properly report the identity of the recipient is subject to sanctions297. The Supreme 
Court has held that sham can only be upheld if the payor reports the name of an interposed person 
while he is aware that such person received the commission for the account of a third party298.  
 
131. However, I submit that even where a nominee arrangement is not a sham, such an 
arrangement does not offer the appropriate legal basis for a conduit structure. For the discussion 
hereafter it is assumed that Belgium is either the source State of the dividends, interest or 
royalties (see Part One, Schemes 3 & 4) or the conduit State in which the intermediary holding is 
set up to claim the participation exemption on dividends (see e.g. Part One Scheme 5, 6 & 8). 
 
132. As I have written many years ago, an interposed person who receives income in his own 
name but for the account of a principal to which he is bound to pay on all the income collected 
(possibly less a fee), is in my view not taxable on such income. The reason is that such person’s 
capital (“roerend vermogen”) does not accrue: the receipt of income is offset by a liability of an 
equal amount to pay on the income to the principal299. According to Art. 17 BITC (defining the 
different categories of income from personal property) the taxpayer who is taxable on income 
derived from personal property (i.e. the person to whom the income is attributed for tax purposes) 
is the person who earns the yield of the invested capital. The Supreme Court has made it clear 
that in order to be taxable on income from personal property, it is by no means required that the 
                                                 
296 ECJ, 8 June 2004, De Baeck C-268/03; Tribunal Liège 15 January 2004, FJF, 2004/187. 
297 Art. 57, 198, 1° and 219 BITC: the commission cannot be deducted for purposes of determining the net profit and 
the amount of the commission is subject to a special tax of 300% which itself is a deductible expense. 
298 Supreme Court, 7 March 1986, R.G.F., 1987, 129; Supreme Court, 30 September 1969, R.W., 1969-1970, 1048; 
Supreme Court, 19 June 1962, Bull. Bel., 1963, 697. For further commentaries see: Vanhaute, P., De Broe, L., 
Verborgen winsten, liberaliteiten, niet-bewezen lasten en de bijzondere aanslag op geheime commissielonen, A.F.T., 
1984, 133-135. T. Afschrift (Simulation et réalité juridique à propos des sociétés étrangères constituées dans le but 
d’éviter l’impôt belge, Le droit fiscal internationale belge et l’évitement de l’impôt, éd. Jeune Barreau, 1996, 22) quotes 
another unpublished Supreme Court decision of 13 October 1988.  
299 De Broe, L., Fiscale aspecten van het certificeren van Belgische aandelen middels een Nederlandse Stichting-
Administratiekantoor, T.R.V., 1991, 125-126.  
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person earning the yield is the legal owner of the invested capital or the usufructholder thereof. It 
is equally irrelevant under what kind of agreement the yield is made available to the person that 
has invested the capital300. It results from the Supreme Court case law that the taxpayer to whom 
the income is attributed is the person who has invested capital and realizes a yield thereon. It does 
not matter whether this person made that investment in his own name and for his own account or 
through an intermediary who acts for such person’s account or even through an intermediary who 
holds title to the income producing assets manages those assets for the account of that person (i.e. 
a fiduciary owner of those assets) and who is committed to pay on the proceeds of the assets to 
that person (principal). Accordingly, the interposed person (nominee; fiduciary owner etc.) is not 
taxable on the income received for the account of its principal301. Meanwhile, this point of view 
has been endorsed by several other authors302. It has further been explicitly confirmed in the 
preparatory works to the Law of 6 August 1993 on the introduction of the X/N clearing system303. 
The accounting treatment of agents acting in the name and/or for the account of a principal 
further confirms this conclusion. Under Belgian standard accounting principles such an agent is 
only required to record in his profit and loss account his commission or handling fee. The agent is 
not required to record any income or expenses that relate to the transaction304. It results therefrom 
that interposed Belgian holding companies which are to be characterized as nominees are not 
capable of claiming the benefit of the participation exemption. Since a nominee must be ignored 
for Belgian tax purposes, the rules on the participation exemption simply do not apply to a 
nominee arrangement. Such could e.g. be the case if the interposed holding companies under 
Scheme 5, 6 & 8 of Part One were held to act as a nominee and not in their own name and for 
their own account. 
 
133. A. Haelterman - who shares the view that a nominee is not taxable on the income received 
for the account of the principal - takes the position that the nominee must be regarded as the 
person liable to withholding tax on such income, notwithstanding the fact that he is under an 
obligation to remit the income to his principal. This theory is based on a strict legal analysis of 
the position of the parties under a nominee arrangement. It follows from the provisions of the 
BITC concerning the withholding taxes that withholding tax must be applied when there is a 
“recipient” (“verkrijger”) of income from personal property and that the exemptions of 
withholding could be available depending upon the characteristics of the “recipient” of that 
income305. The author argues that where the nominee owns legal title to the income producing 
asset, he must be regarded as the “recipient” of the income because he has an own right 
enforceable against the debtor of the income to obtain payment thereof. This theory implies that 
the issue whether withholding tax must be levied and at which rate is to be determined by having 
regard to the contractual relationship between the debtor of the income and the nominee. It further 
implies that the legal characteristics of the nominee determine whether such person can avail 

                                                 
300 Supreme Court, 7 May 1996, Arr. Cass., 1996, 410; Supreme Court, 7 November 1967, Pas., 1968, I, 328; Supreme 
Court, 3 November 1930, Pas., 1930, I, 350. 
301 Except in case of a fiduciary owner of securities in the meaning of the Law of 15 December 2004 on financial 
collateral and containing tax provisions in respect of security interest and securities lending, who is taxable on the 
income received from the securities to which he holds title by way of collateral (Art. 19 (1), 1) and (2) BITC as 
amended by Art. 35 of the Law of 15 December 2004.  
302 Smet, P., Handboek Roerende Voorheffing, Biblo, 2003, 42 and 47; Haelterman, A., Fiscale Transparantie, Theorie 
en Praktijk, Biblo, 1992, 228 (with respect to nominee arrangements) and 251 (with respect to fiduciary arrangements).   
303 In the legislative history it is mentioned that whether the withholding exemption will apply depends on the legal 
characteristics of the “ultimate recipient” of the income. It is mentioned that: “The person who is entitled to the income 
is the ultimate recipient. Intermediaries acting in their own name but for the account of third parties, such as 
commission agents, trustees and persons acting pursuant to fiduciary arrangements, must be ignored” (Parl. St., 
Senaat, 1992-1993, no. 646-2, 21-22). 
304 BCAS, Advice no. 103, Bulletin, no. 1, August 1977, 12-14. 
305 See e.g. Art. 267 jo. 262 and 266 BITC and 106 and 107 RDBITC. 
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himself of relief of withholding tax. Under this theory, neither the fact that the dividends, interest, 
royalties etc. are received for the account of the principal, nor the legal characteristics of the 
principal are relevant for withholding tax purposes. This is explained by the fact that the principal 
has no enforceable right towards the debtor of the income to obtain payment thereof306.    
  
134. This theory can, with all due respect, not been endorsed. It leads to an unjustified distinction 
between, on the one hand, the taxpayer - i.e. the person who ultimately receives the income and is 
liable to tax thereon (i.e. under a nominee arrangement the undisclosed principal) - and, on the 
other hand, the person who is liable for withholding tax – i.e. the nominee. There is in my opinion 
no solid legal basis to make such a distinction. The theory also fails to recognize that the levy of 
withholding tax is an advance tax payment that is – at least for Belgian corporate taxpayers – 
creditable with the final corporate tax liability. In certain instances the application of the theory 
leads to double taxation. Finally, as will be explained later, where relief of withholding tax under 
tax treaties is at stake, it leads to an unjustified interpretation of the expression of “beneficial 
owner” in Art. 10-12 OECD MC (see Part Three, 7.1.2.2.).  
 
135. This will be illustrated with a few examples applying in a pure Belgian context. If the 
nominee were a Belgian resident individual receiving a dividend on a minority shareholding (i.e. 
less than 10%) for the account of a Belgian company, under A. Haelterman’s theory, a 25% 
withholding tax must be withheld by the payor of the dividend. If, conversely, the nominee were 
a Belgian company receiving a dividend on a minority shareholding for the account of a Belgian 
resident individual, again 25% withholding will be imposed. Neither the individual in the first 
example (because the withholding tax is, as a rule, the final tax for individuals receiving income 
from personal property), nor the company in the second example (because it has not realized 
taxable income; Art. 123 RDBITC) will be able to credit the withholding tax307. However, the 
company/principal in the first example (because dividends of minority shareholdings are not 
exempt, Art. 202 (2) BITC) and the individual/principal in the second example will be taxable on 
the dividend ultimately received with no credit for the withholding tax because such was withheld 
                                                 
306 Haelterman, A., Fiscale Transparantie, Theorie en Praktijk, Biblo, 1992, 228-229 and 234 (nominee arrangements) 
and 250 (fiduciary arrangements). The author also writes that a nominee arrangement is able to transform the nature of 
the income in the hands of the principal because the nature of the income is determined by the contractual relationship 
between the principal and the nominee and not by the relationship between the nominee and the debtor of the income 
(o.c., 230-231; contra: Smet, P., Handboek Roerende Voorheffing, Biblo, 2003, 47). For example, if the principal lends 
funds to the nominee enabling the latter to purchase real property that he lets for the account of the principal, according 
to A. Haelterman the principal earns interest on the capital lent to the nominee and not income from real property. He 
adds that the principal cannot be taxed on income from real property because he is not the owner of a right in rem on 
that property which is a condition set by the statute to be taxable (Art. 11 BITC).  It is clear that such reasoning leads to 
very attractive tax planning opportunities: where the principal is an individual, it allows the conversion of income of 
real property (taxable at progressive rates into interest taxable at 15%). However, it is believed that such a structure is 
not a nominee arrangement. A nominee arrangement involving the purchase of property entails a double transfer of title 
to the property (Foriers, P.A., Observations sur le contract de prête-nom et la théorie des extensions de faillites, J.T., 
1980, 418 with references to French Supreme Court case law). If the principal under a nominee arrangement advances 
funds to the nominee, the latter has committed himself to purchase the property. This is a liability owed by the nominee 
to the principal. Once the nominee acquires title to the property, the nominee discharges such liability by transferring 
title to the property to the principal. The structure described by A. Haelterman must rather be characterized as a 
fiduciary ownership (where by legal owner of the property manages such property for the account of a principal) rather 
than as a nominee arrangement.  
The theory of A. Haelterman has been borrowed by others, see: Messiaen, R., De naamlening in het fiscaal recht: 
zwaard van Damocles of opgeklopte hersenschim?, Praktijkboek W. Maeckelbergh, 2004-2005, FHS, 352-354; 
Muyldermans, J., et alia, Het begrip “uiteindelijk gerechtigde” naar (Belgisch) fiscaal recht: juridische invulling houdt 
stand, A.F.T., 2002, 375-376. 
307 According to A. Haelterman (o.c., 229) the company can credit the withholding tax on income from personal 
property. The author seems to overlook Art. 123 RDBITC according to which a credit for withholding tax can only be 
claimed to the extent that the income to which the withholding tax was applied is included in the taxable basis. As said 
above income received for the account of a principal is not included in the taxable basis.   
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on the account of other taxpayers. These examples make it clear that the theory leads to 
incoherent results and to double taxation. It is suggested that a proper construction of the relevant 
legal provisions can avoid such inconsistencies. 
  
As mentioned above, withholding tax must be applied when there is a “recipient” (“verkrijger”) 
of income from personal property and relief of withholding is available depending upon the legal 
characteristics of the “recipient” of that income. The term “recipient” is not defined in the BITC. 
However, since withholding taxes on personal property are advance levies on the final income tax 
liability, it results from a systematic interpretation of the provisions of the BITC read in their 
context that the “recipient” of the income from personal property is the person who is taxable on 
the income pursuant to Art. 17 BITC as further construed by the Supreme Court. Only such 
interpretation does justice to the notion of “withholding tax” as being an advance levy on the final 
income tax. It results from the above that the withholding tax must be applied by having regard to 
the legal characteristics of the principal or, in general, of the person for whose account the income 
is collected, even if that person is not the legal owner of the income producing assets because 
they are managed by another person for his account. The legal characteristics of the nominee are 
of no relevance for purposes of withholding tax. Such conclusion is confirmed by the 
aforementioned legislative history to the Law of 6 August 1993 on the X/N clearing system. This 
law introduces an exemption from withholding tax for qualifying investors on the condition that 
they are the “recipient” of the income (Art. 1, 5° Law of 6 August 1993). The legislative history 
makes it clear that the person collecting the income for the account of the investor is not the 
“recipient” of the income because that notion refers to the ultimate recipient of the income. Such 
is the investor and the exemption is granted by having regard to the legal characteristics of such 
investor. This conclusion is further supported by two legal provisions providing for certain 
exemptions of withholding taxes on Belgian source dividends distributed to non-Belgian c.q. 
Belgian Administratiekantoren. According to Art.106 (4) RDBITC the exemption of dividend 
withholding tax available to a non-resident tax exempt entity does not apply if that entity owns 
the shares in the  Belgian company and “manages such shares in its own name but is bound to 
pay on the proceeds of the shares to the ultimate recipient pursuant to a contractual 
commitment”. That provision concerns Dutch Stichting-Administratiekantoren holding legal title 
to shares in Belgian companies and managing such shares as fiduciary owner for the account of 
the holders of certificates issued by the Stichting in exchange of those shares. The Stichting is 
bound to distribute to the holders of the certificates all of the proceeds that it has received on the 
shares (dividends; liquidation proceeds etc.). Art. 13 (1) of the Law of 15 July 1998 on the 
certification of shares in Belgian commercial companies provides for a rule producing the same 
effect for shares fiduciary held by a Belgian Administratiekantoor that is under an obligation to 
pay on the proceeds of the shares to the holders of the certificates308. The result of those 
provisions is that the Administratiekantoor is ignored for purposes of withholding tax and that 
such tax is levied (or not) by having regard to the legal characteristics of the holders of the 
certificates309. Those provisions confirm that the interposed person (who is not imposed on the 
proceeds of the shares) is not the “recipient” of the proceeds for withholding tax purposes. The 
“recipient” is the holder of the certificates for whose account the shares are managed and who 
remains taxable on the dividends etc. as if he had received the dividends directly from the 

                                                 
308 E.g. in case of a Naamloze Vennootschap the obligation follows from Art. 503 BCC.  
309 For Belgian Administratiekantoren this transparent approach results clearly from the text of Art. 13 (1) of the Law 
of 15 July 1998. For Dutch Administratiekantoren it is the official position of the Belgian tax authorities as laid down 
in a number of private rulings dating back to 1982 and 1992 and is now also clearly reflected in Art. 106 (4) RDBITC 
since the amendment of that provision by the Royal Decree of 20 January 2005. For further comments see: Onkelinkx, 
I., Belgische fiscale aspecten van het certificeren van aandelen van een Belgische vennootschap via een Stichting-
Administratiekantoor, A.F.T., 1992, 167; De Broe, L., Fiscale aspecten van het certificeren van Belgische aandelen 
middels een Nederlandse Stichting-Administratiekantoor, T.R.V., 1991, 115. 



 120

distributing company. It is true that those provisions can be interpreted in two ways. A first way 
to read them is that they confirm the point of view of A. Haelterman that it is the nominee or 
fiduciary owner that must be regarded as the “recipient” of the income for withholding purposes 
and that a specific exception has been provided for Dutch Stichting-Administratiekantoren and 
Belgian Administratiekantoren310. The result of such interpretation is that in all nominee or 
fiduciary arrangements other than the Adminstratiekantoren, the withholding tax must be applied 
by having regard to the characteristics of the nominee or fiduciary owner. A second reading is 
that both provisions reflect the general understanding that nominees and fiduciary owners cannot 
be considered as the “recipient” of the income but that the legislator has confirmed this in a 
statutory provision only for the Adminstratiekantoren because it was deemed necessary to 
exclude a specific risk of abuse311. It is suggested that the second reading reflects the appropriate 
interpretation, in particular in view of a coherent construction of Art. 17 BITC and the provisions 
on withholding tax read in their context and the aforementioned legislative history to the Law of 6 
August 1993 on the X/N clearing system312.   
 
It is believed that the Law of 15 December 2004 on financial collateral and containing tax 
provisions in respect of security interest and securities lending does not invalidate the above 
conclusion (hereafter “the Law on financial collateral”). The Law on financial collateral 
transposes the EC Directive 2002/47 of 6 June 2002 on financial collateral agreements into 
Belgian domestic law. The Law on financial collateral applies to collateral arrangements on 
securities such as pledges involving transfer of ownership of the securities to the pledgee; security 
arrangements providing for an assignment of (fiduciary) ownership by way of collateral and 
repo’s. Under those transactions, according to the provisions of the Civil Code legal title to the 
securities is vested with the pledgee, transferee or borrower thereof. Such person must upon the 
unwinding of the arrangement return the ownership of the securities to the pledgor, transferor or 
lender and if a coupon has been paid in the course of the transaction, the person re-conveying 
ownership of the securities must compensate the other party for the missing coupon (the so-called 
“manufactured dividend” or interest). The Law on financial collateral contains several provisions 
regulating the tax treatment of the aforementioned collateral arrangements as well as of securities 
lending transactions. It recognizes the transfer of (fiduciary) ownership to the pledgee, transferee 
or borrower of the securities under civil law for income tax purposes313. At the same time it 
recognizes that that person’s capital (“vermogen”) does not accrue. Accordingly, the pledgee, 
transferee or borrower of the securities is taxable on the dividends or interest paid on the 
securities during the term of the transaction314. The pledgee, transferee or borrower, in its capacity 
of legal owner of the securities, is treated as the “recipient” of the dividends or interest for 
withholding tax purposes. Hence, the payor of the dividends or interest must retain withholding 
tax (or refrain from withholding) by having regard to the legal characteristics of the pledgee, 
transferee or borrower315. The payment of the manufactured dividend or interest which the 
pledgee, transferee or borrower owes to the initial owner of the securities is a deductible expense 

                                                 
310 Muyldermans, J., et alia, Het begrip “uiteindelijk gerechtigde” naar (Belgisch) fiscaal recht: juridische invulling 
houdt stand, A.F.T., 2002, 376. 
311 If the withholding were to be applied by having regard to the fiduciary owner of the shares, the Dutch Stichting-
Adminstratiekantoor would have been able to claim a full exemption of withholding on the Belgian dividends (Art. 106 
(2) RDBITC), see De Broe, L., Fiscale aspecten van het certificeren van Belgische aandelen middels een Nederlandse 
Stichting-Administratiekantoor, T.R.V., 1991, 126-128. 
312 The second reading is implicitly confirmed by Onkelinkx, I., Belgische fiscale aspecten van het certificeren van 
aandelen van een Belgische vennootschap via een Stichting-Administratiekantoor, A.F.T., 1992, 174. 
313 Art. 2 (2) BITC; Parl. St. Kamer, 2004-2005, no. 1407/001, 16 and 58. 
314 Art. 19 (1), 1° and (2) BITC. The dividend received never qualifies for the participation exemption regime (Art. 202 
(2) BITC). 
315 Parl. St. Kamer, 2004-2005, no. 1407/001, 16; Royal Decree of 20 January 2005, Report to the King, (Belgian 
Official State Gazette, 1 February, 2005, 2984). 
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so that it offsets the income realized on the securities and that ultimately such persons do not pay 
tax on the income generated by the securities during the term of the arrangement316. The 
manufactured dividend constitutes ordinary taxable income in the hands of a corporate 
recipient317. It is true that the Law on financial collateral treats the legal owner of the securities as 
the recipient of the dividend or interest and that it is the legal owner of the securities that can 
avail himself of the withholding tax exemption if he satisfies the conditions therefore, 
notwithstanding the fact that such person has committed himself to pass on the income generated 
by the securities to the initial owner thereof by paying a manufactured dividend or interest (see 
margin no. 134-135). However, it is equally true that the Law on financial collateral considers the 
person who is ultimately taxable on the dividend or interest (i.e. the pledgee; transferee or 
borrower of the securities as legal owner) as the “recipient” of the income and thus achieves a 
coherent treatment: withholding tax is applied on the payment to the legal owner of the securities 
(or it is not applied if such person can claim an exemption) and such person is taxable on the 
income generated by the securities and he can claim a credit for the withholding tax318. 
Accordingly, the Law on financial collateral does not invalidate, but confirms the conclusion that 
the recipient of the income for purposes of withholding tax is the person who is ultimately taxable 
on the income from personal property under Art. 17 et seq. BITC. 
 
136. It results from the above that if a conduit is structured as a nominee arrangement (or a 
fiduciary ownership arrangement) the interposed company is not capable of benefiting from 
withholding exemptions under Belgian domestic law as such arrangements are to be disregarded 
for purposes of Belgian withholding tax. Withholding will be levied by having regard to the 
characteristics of the principal (see Part One, Schemes 3 & 4). As will be explained in the Third 
Part of this Study, this conclusion also applies under the relevant provisions of the Belgian double 
tax treaties (see Part Three, 7.1.2.5.). An interposed Belgian company that is regarded as a 
nominee is unable to claim the participation exemption on dividends received (see Part One, 
Schemes 5, 6 & 8). 
     
2.3.2.3.2. The transaction in which the (Belgian or foreign) company was involved is 
a sham 
 
137. Courts have regularly been asked to examine whether transactions involving interposed 
foreign companies, often based in tax havens, could be disregarded because the transactions were 
a sham, either because the apparent transaction was purely fictitious (absolute sham) or disguised 
another transaction (relative sham). Hereafter I have tried to categorize this case law. 
 
138. A first group of cases relate to Belgian companies acquiring assets from or selling assets to a 
foreign company. In two instances it was held that an acquisition of patents from a Luxembourg 
company was a sham based on the findings that the patents had been developed by an engineer 

                                                 
316 Art. 198, 13° BITC. 
317 Art. 90, 11° BITC. The manufactured dividend does not qualify as a dividend or interest because it cannot be 
considered as the yield of capital invested by the initial owner with the issuer of the securities as he no longer owns title 
to the securities. It is qualified as a compensation for the loss of that yield to which the initial owner is exposed when 
the securities are returned to him ex-coupon (Parl. St. Kamer, 2004-2005, no. 1407/001, 17-18).  
318 To avoid abuses withholding tax on dividends cannot be credited if the pledgee etc. has acquired title to shares in a 
Belgian corporation from a non-resident. Because the manufactured dividend is exempt from withholding pursuant to 
Art. 111bis (2) RDBITC where the recipient is based in a treaty country, by entering into a collateral or securities 
lending arrangement with a Belgian corporate a non-resident shareholder of a Belgian company would be able to avoid 
Belgian withholding tax (Parl. St. Kamer, 2004-2005, no. 1407/001, 72). That exception does not apply where the 
Belgian source dividend would not be subject to withholding if paid to the non-resident shareholder because of a treaty 
provision or the Parent/Subsidiary Directive (Art. 283 BITC)    
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working for the Belgian company who had been paid for his services; that the Luxembourg 
company was incorporated after the development of the patents and shortly before the sale thereof 
to the Belgian company and that it was controlled by the Belgian engineer319. In another case 
involving similar facts, the Supreme Court held that there was a sham as a result of the 
interposition of persons (the Luxembourg company) and that the true beneficiary of the payments 
was the engineer to whom the holding passed on the consideration (see supra 2.3.2.3.1.b))320. 
Another Supreme Court decision is much more questionable. A sale of patents by a Swiss parent 
to its Belgian subsidiary was held to be fictitious on the basis of the following findings: the price 
was found to be excessive; the subsidiary could not transfer the patents unless 75% of its 
shareholders agreed with such a transfer and, in case of bankruptcy of the subsidiary, the patents 
returned to the Swiss parent. It seems to me that the subsidiary acquired the patents but that its 
ownership rights were restricted. That of itself does not mean that the sale did not occur. The fact 
that the price paid for these restricted ownership rights was not at “arm’s length” has no bearing 
with the reality of the sale. The price should rather have been adjusted on the basis of the transfer 
pricing rules321. The next decision is equally questionable for the same reasons. A sale of 
intangibles by a Belgian resident to a Swiss company, 50% of the shares of which were owned by 
that Belgian resident, was held to be a sham because the sales price was unreasonably low, while 
the Swiss company charged important royalties to the users of the intangibles322.   
 
139. A second group of cases concerns loans made by non-resident companies to Belgian 
companies. The Belgian tax authorities are traditionally concerned that funds borrowed by 
Belgian family-owned companies or small and medium-sized enterprises from foreign companies 
(often letter-box companies based in tax havens) are in reality unreported profits of the company 
or of their shareholders c.q. directors. Very often the tax authorities rely on the lack of economic 
justification for the loan and/or a number of inconsistencies or deficiencies in the agreements or 
in the execution thereof to argue that the loan is fictitious, such as the fact that it is unusual for a 
foreign company to loan funds to a Belgian family-owned enterprise; that the borrower is not 
creditworthy; that repayment of the loan is not guaranteed; that the foreign company had been 
incorporated shortly before entering into the financing operation; that the financing company has 
no substance and/or is undercapitalized and borrowed significant funds under bearer debt 
instruments; that interest payments are not made according to the terms of the loan; that there is 
no written loan agreement or, if there is one, that it is unprofessionally drafted; that the foreign 
financing company is represented by a Belgian resident or that it is represented by a person not 
duly authorized etc. On the basis of such a list of facts, the tax authorities subsequently apply a 
presumption of fact to conclude that the funds borrowed by the company are made up of its own 
priorly realized, but unreported, profits. They take advantage of the fact that the company entered 
into the loan to tax the company on the profits that were not reported in previous years. Such tax 
is imposed pursuant to Art. 24, 4° BITC323.   

                                                 
319 Court of Appeals Liège, 13 May 1966, Bull. Contr., 1968, 849; Supreme Court, 28 January, 1964, Bull. Bel., 1965, 
1705. 
320 Supreme Court, 19 October 1965, Pas., I, 231. 
321 Supreme Court, 17 December 1968, Pas., I, 1969, 365. Of course, an excessive sales price could be an indication of 
sham and such an excessive price could disguise the fact that parties wanted this price to be the remuneration of 
something else than the asset sold (e.g. where in case of a sale of assets by a director to a company, the excessive sales 
price disguises the payment of a salary, see supra 2.3.1.3.3.).    
The transfer pricing adjustment-rule for non “arm’s length”-transactions between related parties (then Art. 24 BITC) 
was enacted by the law of 20 November 1962). 
322 Court of Appeals Gent, 28 April 1969, Bull. Contr., 1970, 1053. 
323 According to Art. 24, 4° BITC a company is taxable on any liability that is recorded in its balance sheet without 
proper justification. The tax authorities argue that since the loan is fictitious, there is no justification to book a liability. 
Hence, the entire amount of the loan is treated as taxable profit. Art. 361 BITC allows the authorities to impose tax on 
such profit, regardless when the profit was actually realized.    
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Case law is divided on this issue. Several decisions make it appropriately clear that what matters 
is whether the parties in reality entered into a loan agreement and that for the purposes of that 
analysis, the following facts are decisive: whether the funds have been transmitted from abroad to 
the account of the Belgian company; whether the interest and capital is reimbursed to the account 
of the foreign lender; whether the corporate governance rules with respect to the conclusion of the 
loan agreement have been complied with by the lender and the borrower and the required loan 
documentation has been executed (of particular importance in case of bonds issues); whether, in 
case of bearer bonds, the securities have been issued and printed etc. If such facts were found to 
be present, Courts have ruled that the loan was not a sham (nor that it disguised a capital 
contribution), notwithstanding the fact that they found some inconsistencies in the execution of 
the loan agreements or that the terms of the agreements were unusual or economically 
unjustified324.  
 
However, at several other occasions Courts have ruled against the taxpayer. Such decisions are 
free from criticism if there was no evidence of remittance of the funds by the foreign lender to the 
Belgian borrower or of the payment of interest and repayment of capital by the Belgian 
borrower325. They are questionable, however, if such evidence was indeed available326. Some 
Courts very easily accept (sometimes without any further analysis) the suggestion of the tax 
authorities that the loan had been funded by previously unreported profits of the company itself. 
Other Courts, however, rejected this presumption of facts and held that the facts on which the tax 
authorities relied did not justify that conclusion. Such was held to be the case where the 
borrowing company had been incorporated shortly before it entered into the loan or where the tax 
authorities never challenged the accuracy of the company’s accounts in the past327.  
   
140. The third group of cases relate to contributions by foreign companies to the paid-up capital 
of a Belgian company in exchange of newly issued stock. In this respect the above discussed 
Plumax-cases must be mentioned again (see supra 2.3.2.3.1.b))328. A different set of cases relates 
to capital contributions of which the Belgian tax authorities believed that, like in the case where 
the Belgian company was financed with debt, the contributed equity consists of previously 
unreported profit of the company itself. Several decisions have endorsed that theory. Courts held 
that the capital contribution was a sham, even where the funds had effectively been transmitted 
from the account of the foreign investor to the capital account of the Belgian company329. It is 
difficult to accept that conclusion. While I understand the interest of the Belgian tax authorities to 
impose tax on the previously unreported profit that is reinvested in the company, it is believed 
that the concept of sham is not the correct basis to make such tax assessment if the funds have 
effectively been contributed to the Belgian company in exchange of shares. There is no fictitious 
capital contribution in that case and it does not disguise another legal act either. The same goes if 

                                                 
324 Court of Appeals Gent 23 February 1988, T.R.V., 1988, 371 (note Van Crombrugge, S.); Court of Appeals Gent, 26 
November 1982, FJF, 83/84; Court of Appeals Antwerp, 18 February 1981, J.D.F., 1982, 171; Court of Appeals Liège, 
7 December 1966, Rev. Fisc., 1967, 276. 
325 Court of Appeals Antwerp, 28 June 1994, R.G.F., 1995, 36 (note Jorion G.); Court of Appeals Gent 20 June 1986, 
A.F.T., 1987, 195 (note Vanhaute, P.). 
326 Court of Appeals Gent, 11 December 1962, Rev. Fisc., 1963, 421; Court of Appeals Brussels, 18 February 1960, 
J.P.D.F., 1960, 281. 
327 Court of Appeals Gent 23 February 1988, T.R.V., 1988, 371 (note Van Crombrugge, S.); Court of Appeals Antwerp, 
18 February 1981, J.D.F., 1982, 171. 
328 Supreme Court, 4 January 1991, Pas., 1991, I, 410, T.R.V., 1991, 167 (note Ghyselen, M.); Court of Appeals 
Antwerp 9 May 1989, FJF, 89/141, T.R.V., 1989, 548 (note Van Crombrugge, S.). 
329 Tribunal Hasselt, 14 December 2005, Fisk. Koerier, 2006/677; Court of Appeals Brussels, 2 September 1993, 
,93/247; Court of Appeals Antwerp 17 January 1989, Fisk. Koerier, 89/113; Court of Appeals Gent 20 June 1986, 
A.F.T., 1987, 195 (note Vanhaute, P.). 
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the Belgian company did enter into a true loan, received the funds and reimburses the loan with 
interest. If the tax authorities are convinced that the capital contribution (or the loan) is made up 
of previously unreported profits of the company, the correct action is to impose tax on the person 
making the funds available to the company, but not on the company itself when it proceeds to the 
capital increase or enters into the loan. If the company has not reported profit, such unreported 
profit will very likely have been “earned” by its shareholders c.q. directors who subsequently 
make those funds available to the company. Of course, the shareholders and directors will not 
have reported that profit themselves. If there is evidence that the shareholders c.q. directors 
funded a foreign company with those profits and the amount of income which they reported in 
their personal income tax returns is not able to justify their financial capabilities, tax can be 
assessed on the shareholder c.q. director pursuant to Art. 341 BITC at the time he makes an 
investment which cannot be justified on the basis of his past reported income (i.e. the funding of 
the foreign company). Where the distinct legal personality of the foreign financing or holding 
company is not respected by its founding shareholders or where the interposition of that company 
is a sham, the tax authorities may disregard that foreign company and attribute the loan or capital 
contribution directly to its founding shareholders (see supra 2.3.2.3.1.a) and b)), but still the loan 
or capital contribution itself is not a sham and there is no legal basis to the tax the Belgian 
company on any unreported profit.   
 
3. APPLICATION OF ANTI-AVOIDANCE PROVISIONS 
 
141. It has been demonstrated above that the Supreme Court has condemned various attempts of 
the Belgian tax authorities to curtail the principle of the free choice of the least taxed road. In 
1961 the Supreme Court discussed the theory of “fraus legis” and during the 1980s and 1990s the 
theory that taxes must be imposed on the “economic reality” of the underlying transaction rather 
than on the legal reality was condemned as well. For a long time the tax administration was not 
successful in convincing Parliament to introduce a general anti-avoidance provision in Belgian 
tax law330. The legislature preferred to combat specific tax avoidance structures through (i) the 
enactment of specific anti-avoidance measures (often addressed at structures on which Courts 
held in favor of the taxpayer)331; (ii) the formulation of tax provisions in general wording332; (iii) 
the enactment of tax statutes at the end of the year targeting at transactions accomplished 
before333; (iv) the enactment of fictions in tax laws334 and (v) the adjustment of the rules regarding 

                                                 
330 See e.g. the declaration in 1991 of the former MoF Mr. Ph. Maystadt who believed that the enactment of a general 
anti-avoidance provision could jeopardize the taxpayers’ legal certainty (Maystadt, Ph., Pour un civisme fiscal, J.D.F. 
1991, 14). 
331 See e.g. the Law of 4 August 1986 addressing sale lease back-structures (in response to a Supreme Court decision 
holding against the Treasury in Supreme Court, 27 February 1987, Pas., 1987, I, 777); the Law of 22 December 1989 
addressing reverse mergers where the absorbing company had losses (the Supreme Court later held against the Treasury 
in a case preceding the enactment of the Law of 22 December 1989 in Supreme Court, 22 March 1990, Pas., 1990, I, 
853) etc..  
332 See e.g. the use of the terms “abnormal or gratuitous advantages”; a tax regime that is considerably more favorable 
than the Belgian tax regime”; “payments are made with respect to genuine and sincere operations and do not exceed 
the normal limits”; “legitimate needs of a financial or economic nature” and other terms introduced in various specific 
anti-avoidance provisions and later in the general anti-avoidance provision, see infra sub 3.2., also Peeters, B., 
Wustenberghs, T., De verenigbaarheid van vage en onbepaalde normen met het fiscale legaliteits-en 
rechtszekerheidsbeginsel, A.F.T., 1999, 94.  
333 For examples see Afschrift, T., L’évitement licite de l’impôt et la réalité juridique, 2° éd, Larcier, 2003, 256. 
334 See e.g. Art.32, 3° BITC (recharacterizing certain rental income in business income); Art. 364bis BITC (a capital 
payment in lieu of pension made to a non-resident is deemed to be made the day immediately preceding the transfer of 
residence, regardless of the actual date of payment). The latter provision introduces a double time fiction (i.e. the 
payment is deemed to be made prior to emigration and thus at the time the beneficiary is still a resident of Belgium). It 
has been held to infringe the provisions of the 1964 Belgium/France tax treaty and Art. 26 VC (“Pacta sunt servanda”) 
(Supreme Court, 5 December 2003, FJF; 2004/64). 
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the burden of proof (typically providing for a strengthening of the taxpayer’s burden of proof or a 
reversal of the burden of proof to the taxpayer)335. 
 
The Supreme Court’s case law in the landmark decisions of Brepols and in particular of Au Vieux 
Saint-Martin offered the opportunity at the end of the 1980s and early 1990s for the development 
of wide scale fiscal engineering mechanisms and practices aiming at the “destruction of the tax 
base”. Such led to an increased criticism in political circles of the principle of the free choice of 
the least taxed road. In 1993 the Belgian legislature finally introduced a general anti-avoidance 
provision in income tax law336. The provision was enacted by the Law of 22 July 1993 as Art. 344 
(1) of BITC. 
  
Hereafter I will analyze in a first Section (Section 3.1.) the specific anti-avoidance provisions that 
are relevant for this study. In a second Section (Section 3.2), I will address the Belgian general 
anti-avoidance rule. 
 
3.1. Specific anti-avoidance provisions aimed at international tax avoidance 

 
142. The anti-avoidance provisions which will be discussed hereafter serve different purposes. 
The scope of most of those provisions is broader than preventing tax avoidance by means of 
conduit and base companies as the provisions aim at preventing international tax avoidance 
generally337. Some provisions allow the tax authorities to adjust the profits of a Belgian taxpayer 
in case of transfers of profit abroad to affiliated companies or to non-resident taxpayers based in 
tax havens or enjoying a preferential treatment, either by adding back the profit forfeited by the 
Belgian taxpayer or by disallowing the deduction of expenses. Sometimes such provisions allow 
the taxpayer to establish satisfactorily that the payments made do not exceed the “arm’s length”-
amount and correspond to bona fide transactions (Art. 54 BITC). Some provisions do not allow 
such counter evidence (Art. 26 and Art. 198, 11° BITC). Other provisions are in the nature of thin 
capitalization-rules (Art. 18, 4° & Art. 198, 11° BITC). According to another provision the 
transfer of assets by Belgian residents to non-residents established in a tax haven or a jurisdiction 
providing a preferential tax treatment can be disregarded. This provision produces effects that are 
to a certain extent similar to those of a CFC-rule (Art. 344 (2) BITC). Still other provisions aim at 
denying the participation exemption on dividends received by Belgian corporations if the profit 
has not been subject to a sufficient level of taxation down the chain of subsidiaries. A recent 
provision has been enacted to avoid that low-taxed foreign entities controlled by Belgian 
residents claim the exemption of interest withholding tax on interest on certain bonds (Art. 107 
(2) 10° RDBITC). Although most provisions have been enacted well before the OECD issued its 
list of possible defensive measures against uncooperative tax havens and jurisdictions applying 
harmful tax practices, it is striking that many of those provisions (as well as some other policies 
of the Belgian tax authorities, in particular with respect to the levy of withholding taxes on 
payments to tax havens and the non-entering into tax treaties with tax havens) are fully in line 
with the OECD recommendations338. Because they are not limited to transactions with taxpayers 

                                                 
335 Sometimes such rules departing from the ordinary rules regarding the burden of proof are included in specific anti-
avoidance provisions, see e.g. Art.344 (2) BITC discussed infra 3.1.3.  
336 See legislative history to the law of 22 July 1993 (Parl. St., Senaat, 1992-93, no. 762-1, 2). 
337 The BITC comprises one provision which targets at Belgian conduits interposed to claim foreign tax credits that 
would be otherwise unavailable (Art. 289 BITC). However, as conduit companies interposed for claiming tax (sparing) 
credit are not addressed in this study (see Part One, 1.3.3.), this provision will not further be discussed. 
338 OECD, The OECD’s Project on Harmful Tax Practices: The 2004 Progress Report, §30. The OECD’s package of 
measures includes: application of thin capitalization and CFC-rules; disallowance of deductions of payments; reporting 
and disclosure of transactions with States applying harmful tax practices with the tax authorities; denial of participation 
exemption or application of the credit method for income received from such States; levy of withholding taxes on 



 126

based in uncooperative tax havens or jurisdictions applying harmful tax practices, the Belgian 
anti-avoidance rules have a wider scope ratione personae.  
 
3.1.1. TRANSFER PRICING ADJUSTMENTS (ART. 26, ART. 207 AND ART. 185 (2) 
BITC) 
 
143. Art. 26 BITC aims at avoiding transfers of profits by Belgian taxpayers to non-residents.  It 
allows the tax authorities to adjust the taxable profit of the transferor and to add back to such 
profit the amount of profit transferred abroad. The key concept for the application of Art. 26 
BITC is the term “abnormal or gratuitous advantages” which refers to the profits transferred. 
Although this term is clearly inspired by the internationally applied “arm’s length”- principle laid 
down in Art. 9 of the OECD MC and serves a common purpose (i.e. the preventing of profit 
shifting within international groups), it is does not fully coincide with it in particular because 
Belgian Courts have a tendency to construe the term “abnormal or gratuitous advantages” more 
leniently than the OECD does with the “arm’s length”- principle in its transfer pricing 
guidelines339.  
 
144. As opposed to Art. 26 BITC, Art. 207 BITC, which will only be incidentally discussed here, 
looks at the Belgian taxpayer to which profits have been shifted. It precludes a Belgian taxpayer 
to claim certain deductions (e.g. deductions for current losses and losses carried forward; 
investment deductions; dividends qualifying for the participation exemption) from profits 
resulting from “abnormal or gratuitous advantages” which he has received from an affiliated 
company. That provision traditionally applied only to transfers of profits between two Belgian 
taxpayers. The rationale of Art. 207 BITC is easy to understand from a point of view of 
coherence of the national tax system. In a national context it is normal that profit is taxed once. 
Therefore, profit shifted from one Belgian taxpayer to another must be taxed in the hands of the 
transferee and the latter must be precluded from claiming deductions against such profit. 
However, during the parliamentary discussions of the bill of 24 December 2002, the Minister 
announced that the tax authorities would henceforth apply the provision also to profits transferred 
to Belgian taxpayers from an affiliated company situated abroad, even where Belgium has no 
jurisdiction to tax that non-resident affiliate 340.   
  
145. Recently, Belgium has introduced the “arm’s length”-principle in its domestic legislation 
through the enactment of Art. 185(2) BITC341. It did, however, not amend nor withdraw Art.26 or 
207 BITC. As a result, there exist in parallel several profit adjustment mechanisms in Belgian 
income tax law and the interplay between those provisions gives rise to complications. Hereafter 
the main features of Art. 26 and Art. 185 (2) BITC and the arising complications will be 
highlighted.  

                                                                                                                                                 
payments to such States; special audit and enforcement programs; terminating, limiting and not entering into tax 
treaties with such States. 
339 The OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations (latest update 1999). 
340 Parl. St., Kamer, 2001-2002, 1918/001; 52. 
341 Law of 21 June 2004 (Belgian Official State Gazette, 9 July 2004). 
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3.1.1.1. Article 26 BITC (profit adjustment for abnormal or gratuitous advantages)342 
 
146. The term “abnormal or gratuitous advantages” is not defined in the statute. An extensive 
body of case law has interpreted and explained the term. An “advantage” refers to any kind of 
enrichment obtained by the transferee without adequate consideration343. Such advantage is 
deemed to be “abnormal” where it has been granted without normal consideration; under 
abnormal economic or financial conditions or against the commonly prevailing market and/or 
commercial practices at the time of grant344.  An advantage is deemed “gratuitous” if it is granted 
in the absence of a contractual obligation thereto or without any consideration345. In the end 
whether the grant of an advantage is “abnormal or gratuitous” is a question of fact which belongs 
to the discretionary powers of the tax authorities and the Courts346. In practice the terms 
“abnormal” and “gratuitous” very often overlap and for that reason I will refer hereafter to the 
combined term “abnormal or gratuitous advantages” as the statute does. The statute refers to two 
practices allowing profit transfers to non-resident taxpayers: (i) the forfeiture of profit by the 
Belgian taxpayer ( i.e. goods are sold or services are rendered by the Belgian taxpayer for a price 
or fee which is lower than the price or fee applicable under normal market conditions) and (ii) the 
inflation of the Belgian taxpayer’s cost price or expenses (goods are sold or services are rendered 
to the Belgian taxpayer for a price or fee which exceeds the price or fee applicable under normal 
market conditions) (see Part One, 2.3.1.).  
 
147. As indicated above, the term “abnormal or gratuitous advantages” is inspired by the 
internationally applied “arm’s length”-principle laid down in Art.9 of the OECD MC but does not 
fully matches therewith. Art. 9 OECD MC allows a profit adjustment each time that affiliated 
enterprises in their commercial or financial relations have agreed on conditions that differ from 
those that would be made between independent enterprises. Any profits which have not accrued 

                                                 
342 Art. 26 BITC reads as follows: “Notwithstanding the provisions of Art. 54 BITC, when an enterprise established in 
Belgium grants abnormal or gratuitous advantages, such advantages are to be added to the enterprise’s profits, unless 
these advantages are take into consideration for determining the taxable income of the beneficiary thereof. 
Notwithstanding the exception laid down in paragraph one, the abnormal or gratuitous advantages are to be added to 
the enterprise’s profits where they are granted to: 
1° a taxpayer mentioned in Art. 227 BITC with which the enterprise established in Belgium has any direct or indirect 
affiliation relationship; 
2° a taxpayer mentioned in Art. 227 BITC or to a foreign establishment which, according to the laws of the country 
where they are established are not subject to income tax or are subject to a tax treatment there which is considerably 
more favorable than that to which the Belgian enterprise is subject; 
3° a taxpayer mentioned in Art. 227 BITC who has a common interest with the taxpayer or the establishment mentioned 
in 1° or 2° above”. 
The current text of Art. 26 BITC goes back to the Law of 28 July 1992 (Belgian Official State Gazette, 31 July 1992).  
343 See e.g. Court of Appeals Antwerpen, 13 May 1991, R.G.F., 1991, 342 (note Coppens, H.). This definition goes 
back to the time that the statute used the term “advantage” without providing for the adjectives “abnormal or 
gratuitous”. Since these adjectives refer to the absence of an equivalent consideration it can be questioned whether this 
definition is still appropriate under the current text of the statute and whether the term should not receive its ordinary 
(non tax) meaning (i.e. something useful, helpful or likely to bring success, Oxford Student’s Dictionary, 2nd edition, 
Oxford University Press, 11) (Thilmany, J., Transferts indirects de bénéfices, Ced Samson, 1996, 31-33).   
344 See e.g. Supreme Court, 10 April 2000, Pas., 2000, I, 240; Court of Appeals Antwerpen, FJF, 200470; Court of 
Appeals Mons, 3 November 1989, R.G.F., 1991, 342. 
345 See e.g. Supreme Court, 31 October 1979, Pas. 1980, I, 280; Court of Appeals Antwerpen, 19 February 2002, FJF, 
2004/37. For the sake of completeness, it is added that the Supreme Court has given a wider interpretation of the term 
“abnormal or gratuitous advantages” in case of contributions to the paid-up capital of ailing companies even if there 
was equivalent consideration holding that the transaction in itself constitutes such an advantage (see e.g. Supreme 
Court, 23 February 1995, FJF, 95/63; Supreme Court, 26 April 1966, Pas., 1966, I, 1081). Such case law has been 
heavily criticized (see e.g. Huysman, S., De toepassing van Art. 79 WIB 92 op fusieverrichtingen, T.R.V., 1994, 19-20). 
346 As indicated above (see this Part under 2.3.1.3.2) the Supreme Court cannot review a lower Court’s finding of facts. 
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to one of the enterprises by reason of those conditions are to be included in the profits of the 
enterprise that forfeited such profit and be taxed accordingly. Profits will be adjusted by reference 
to the conditions which would have been agreed upon between independent enterprises in 
comparable transactions and comparable circumstances (“uncontrolled transactions”). The theory 
behind it is that uncontrolled transactions are subject to the full play of the market forces and so 
these are, by definition, at “arm’s length”. The “arm’s length”-principle thus follows an objective 
approach of treating companies of a multinational group as operating as separate entities rather 
than as inseparable parts of a single business unit. The OECD has developed guidelines clarifying 
the application of the “arm’s length”-principle in practical circumstances and basically providing 
for two groups of methods to determine the “arm’s length” transfer pricing for intra-group 
transactions347. The MoF has stated that the tax inspectors in applying Art. 26 BITC are allowed 
to rely on those OECD Guidelines and the tax administration issued in 1999 a detailed Circular 
Letter containing rules to apply the OECD “arm’s length”- standard for auditing purposes348. The 
practice of the Belgian Ruling Committee shows a tendency to strictly apply those objective 
principles. However, exceptions are reported as well349. Belgian Courts on the other hand have 
regularly refused to narrowly apply the “arm’s length”- principle and have allowed companies to 
apply financial or commercial terms that deviate therefrom in order to take account of individual 
or specific circumstances personal to the companies involved in the transaction or even the group 
as whole (such as financial support to an ailing group member by way of an interest-free loan or 
by waiving outstanding debt; transactions aiming at restoring an equilibrium on group level 
etc.)350. This case law reflects a more subjective approach to the “arm’s length”-principle. The 
fact that Courts are asked to hear those kind of cases confirms that in practice many tax inspectors 
strictly adhere to the “arm’s length”-principle.  
 
148. Under Art. 26 BITC the tax administration assumes the burden of proof and must establish 
that all of the requirements to apply the provision (see margin no. 150-154) are met. However, it 

                                                 
347 The OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations (latest update 1999). 
The first group of methods includes the so-called transactional methods (i.e. the comparable uncontrolled price method 
or CUP; the resale method; the cost plus method) and the second group, applicable only if the first group cannot be 
reliably applied, includes the profit-split method and the transactional net margin method. 
348 Circular Letter of 28 June 1999 AFZ/98-0003, Bull. Bel., 1999, 2469, Annexe II; Parl. Question no. 162 of 22 
November 1995, Bull. V.&A., Kamer, 1995-96, 5117. According to The Joint Explanatory Memorandum to the 2002 
Belgian/Dutch tax treaty, both countries will apply the OECD Guidelines to determine the “arm’s length”-character of 
payments. 
349 For a strict application of the “arm’s length"-principle see Ruling Ci. Com/020 of 21 September 1993, Bull. 
Bel.,1994, 636; Ruling Ci. Com/021 of 7 December 1993, Bull. Bel., 1994, 2020. However, recently issued rulings 
show a deviating trend and are in accord with the subjective approach of Belgian Courts (see e.g. Rulings no. 300.115 
of 2 April 2004; no. 300.382 of 9 June 2004; no. 300.152 of June 30 2004; no. 300.269 of 18 October 2004, www. 
fisconet.be; Van Crombrugge, S., Financiele hulp in multinationale groep en verliesverrekening, Fiscoloog, 2005, no. 
975, 1; Van Stappen, D., et alia, First experiences with New Ruling Practice and Update on Recently Published 
Rulings, I.T.P.J., 2005, 113).  
350 See e.g. Supreme Court, 28 September 1984, A.F.T., 1985, 18; Court of Appeals Mons, 18 May 2001, FJF, 
2001/193; Court of Antwerpen, 10 May 1994, FJF, 94/163; Court of Appeals Mons, 3 November 1989, FJF, 90/12; 
Court of Appeals Brussel, 25 June 1986, FJF, 87/147;;  etc. For an overview of this case law see e.g.: Malherbe, J. and 
Ph., Les prix de transfert. Approche moniste ou dualiste?, Ann. Dr. Louvain, 2001, 139-158; Cauwenbergh, P., 
Beteugeling van grensoverschrijdende ontwijking en misbruik, Vennootschap en Belasting, Kluwer, Afl. 56, 2002, Deel 
XIII 4, no. 380 - 660; Thilmany, J., Transferts indirects de bénéfices, Ced Samson, 1996, 81-107; Peeters, B., 
Cauwenbergh, P., Implementation of the Internationally accepted “At Arm’s Length” Standard in Belgian Tax Law 
regarding Multinational Groups of Companies, Intertax, 1995, 564-568; Van Crombrugge, S., Het arm’s length-
criterium bij multinationale ondernemingsgroepen in het Belgisch fiscaal recht, T.R.V., 1988, 84.  
Not all Courts apply this subjective approach. For a decision whereby the “arm’s length”-principle as applied between 
independent enterprises has been upheld, see e.g. Court of Appeals Antwerpen, 13 May 1991, R.G.F., 1991, 342 (note 
Coppens, H.) whereby the Court, in a case involving a waiver of indebteness, stated that the real question to determine 
whether an advantage is abnormal is to know whether independent enterprises would have agreed on the same terms. 
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is not required to prove fraud or an intention to fraud or to reduce the tax base351. The statute 
makes it clear that the Art. 54 BITC (discussed infra sub 3.1.2.1. prevails over Art. 26 BITC. This 
significantly simplifies the burden of proof of the tax authorities each time payments qualifying 
under Art. 54 BITC are made to qualifying recipients because under Art. 54 BITC the deduction 
of such payments as business expenses is excluded and the burden of proof with respect to the 
“arm’s length”- character of the payments is shifted to the taxpayer claiming the deduction. The 
heavy onus of proof which the tax authorities face under Art. 26 BITC explains why they prefer 
to disallow the deduction of excessive expenses under Art. 49 BITC, the rule providing for the 
basic conditions under which expenses can be deducted352. This provision puts the burden of 
proof that such conditions are satisfied on the taxpayer353. In my opinion, even under Art.49 
BITC it is up to the tax authorities to prove that an expense, although documentary justified, does 
not meet the “arm’s length”- standard in order to enable them to reject the deduction of the 
excessive expense. 
 
149. Art. 26 BITC operates in three different stages. It first determines under which 
circumstances profit shifted to another taxpayer is to be added back to the transferee’s taxable 
income (hereafter “the basic rule”). By way of exception, it provides under which circumstances 
no such profit adjustment should occur (hereafter “the carve out”). Finally, in a third stage it 
provides for three exceptions to this carve out which oblige the tax authorities to proceed to the 
profit adjustment in anyway (hereafter “the three exceptions”).  
 
150. The basic rule provides that where a Belgian resident enterprise (including a Belgian branch 
of a non-resident) grants abnormal or gratuitous advantages to another taxpayer (individual 
company, association) such advantages are added back to the transferor’s profits (either through a 
reintegration of the profit forfeited or through a disallowance of the deduction of the excessive 
cost) and the latter will be taxed on the profits so-adjusted. The adjusted profit is treated as 
ordinary profit. Such implies that if a Belgian company sells shares qualifying for the 
participation exemption at a price which is considered to be below market value, the adjusted 
profit will not benefit from the capital gains treatment otherwise applicable under Art. 192 
BITC354. The tax authorities are of the opinion that Art. 26 BITC does not allow them to adjust 
the profits of a Belgian company with respect to its transactions with its foreign branch because 

                                                 
351 Trib. Mons, 18 January 2006, FJF, 2006/283; Supreme Court, 31 October 1979, Pas., 1980, I, 281. 
352 According to Art. 49 BITC the taxpayer must establish that the expense was made or borne with a view to obtain or 
retain taxable business income and justify the authenticity of the expense and the amount thereof by written documents. 
353 Lagae, J.P., Mathieu, P., Prix de transfert entre sociétés belges et sociétés étrangères, Le droit fiscal international 
belge et l’évitement de l’impôt, éd. Jeune Barreau de Bruxelles, 1996, 89.  
The question whether Art. 26 BITC prevails over Art. 49 BITC is still debated. The MoF believes that Art. 26 BITC 
does not prevail, while scholars are divided (following the tax authorities is Cauwenbergh, P., Beteugeling van 
grensoverschrijdende ontwijking en misbruik, Vennootschap en Belasting, Kluwer, Afl. 56, 2002, Deel XIII 4, no. 270 
and 960-970 while Huysman, S., Fiscale Winst, Biblo, 1994, 202-207, argues against the position of the tax 
authorities). If a Belgian company claims a deduction for an expense made to another Belgian company which the tax 
authorities consider to be excessive and they disallow the deduction on the basis of Art. 49, the result is an economic 
double taxation of the expense. If, however, Art. 26 BITC applies instead the deduction cannot be denied because of 
the carve out and double taxation is avoided. Courts have held against the MoF (Court of Appeals Antwerp, 7 March 
2006, FJF, 2006/219; Trib. Brugge, 21 June 2005, FJF, 2006/191; Court of Appeals Gent, 14 April 2004, FJF, 
2004/283) but others held against the taxpayer (Court of Appeals Brussels, 7 September 2005, FJF, 2006/252).  
In my opinion in matters of the deduction of excessive expenses, even if made to a non-resident, the two provisions 
have equal value and there is no legal basis to argue that one prevails over the other. However, to the extent that Art. 26 
BITC provides for a carve out pursuant to which the profit of the transferor cannot be adjusted if such an adjustment 
would lead to economic double taxation, Art. 26 BITC should prevail over Art. 49 BITC each time that the application 
of the latter provision leads to economic double taxation. 
354 Supreme Court, 20 September 1972, Pas., 1973, I, 72. 
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that branch is not a legal person distinct from its head office (i.e. not a third person)355. In view of 
this justification a similar approach must be taken in case of transactions between a Belgian 
branch of a foreign company and its head office.  
 
151. The carve out provides that the profit adjustment under the basic rule occurs “unless the 
advantages are taken into consideration for determining the taxable income of the beneficiary 
thereof”. The purpose of this carve out is to avoid economic double taxation even over different 
tax years356. By way of exception to the general rule under Art. 26 BITC, it is up to the taxpayer 
to prove that this condition is satisfied. According to the tax authorities the carve out requires that 
it is established that the advantage has been effectively taxed in the hands of the beneficiary. The 
fact that the beneficiary sets off losses or claims another tax deduction against the abnormal or 
gratuitous advantage received would not allow the transferor to benefit from the carve out. Such 
interpretation does not accord with the text of the statute which requires an impact on the taxable 
income of the beneficiary (which is e.g. the case if the advantage is included in the taxable profit 
and subsequently reduces the amount of the loss-carry over), but not an effective taxation in the 
year in which the advantage is granted. Case law has not endorsed the position of the tax 
authorities357. Each time the beneficiary of the abnormal or gratuitous advantage is a Belgian 
company subject to corporate tax, the carve out allows the transferor thereof to avoid a profit 
adjustment because the advantage always - either directly or indirectly (e.g. because of lower 
depreciation or cost deductions or because of a reduction of loss-carry forward) - affects the 
beneficiary’s taxable income. This conclusion has been repeatedly confirmed by the MoF, even in 
case of a sale of shares below market value that would allow the beneficiary to realize an exempt 
capital gain on a resale of such shares358. The tax administration accepts that the carve out also 
applies where beneficiary of the advantages is a Belgian branch of a non-resident company359. 
There is indeed no reason to hold otherwise because there is no taxable profit that leaves the 

                                                 
355 Com. BITC 26/12; Ruling Ci. Com/013 of 15 June 1993, Bull. Bel., 1994, 143. That position is in line with the 
majority of the doctrine, but does not mean that the tax authorities are totally disarmed to combat transfers of profits 
between head offices and branches since Art. 7(2) OECD Model provides a legal basis for such profits adjustments (see 
e.g. Malherbe, J. and Ph., Les prix de transfert. Approche moniste ou dualiste?, Ann. Dr. Louvain, 2001, 139; Lagae, 
J.P., Mathieu, P., Prix de transfert entre sociétés belges et sociétés étrangères, Le droit fiscal international belge et 
l’évitement de l’impôt, éd. Jeune Barreau de Bruxelles, 1996, 90-93; De Broe, L., Kroniek Internationaal 
Belastingrecht, T.R.V., 1995, 554; Denys, L., Transfer of assets into and out of taxing jurisdiction, Belgian Report, 
Cah. Dr. Fisc. Int., 1986, vol. LXXI, a), IFA 1987 New York Congress, Kluwer, 1987, 179). Contra: Court of Appeals 
Mons, 4 March 1994, FJF, 1994/164. 
356 Com. BITC 26/14. 
357 Court of Appeals Gent, 14 April 2004, FJF, 2004/283; Court of Appeals Mons, 1 December 2000, FJF, 2001/14; 
Court of Appeals Antwerpen, 15 June 1999, FJF, 99/250.  
The Com. BITC (26/31) continues to require effective taxation in case the advantage is granted to a Belgian branch of a 
non-resident. There is no legal basis to make a distinction whether the recipient is a Belgian resident company or the 
Belgian branch of a non-resident company. Reasoning otherwise would lead to a discrimination that is prohibited under 
the EC-treaty or tax treaties.  
It is clear that where the beneficiary is effectively taxed on the advantage because the tax administration denies him to 
claim a tax deduction under Art. 207 BITC, the carve out must apply in the hands of the transferor of the advantage 
otherwise the double taxation, which it wants to exclude, remains intact (Moris, M., Les avantages anormaux et 
bénévoles entre les enterprises belges, J.D.F., 1999, 81-82; Thilmany, J., Transferts indirects de bénéfices, Ced 
Samson, 1996, 69). 
358 Com. BITC 26/21; Parl. Question no. 916 of 9 December 1994, Bull. Bel., 1995, 1332; Parl. Question. no.1045 of 
25 April 1994, Bull. Bel., 1994, 2855; Parl. Question no. 679 of 15 March 1994, Bull. Bel., 1994, 2055; Parl. Question 
no. 302 of 9 March 1993, Bull. Bel., 1993, 1904; Parl. Question no. 174 of 26 April 1990, Bull. Bel., 1990, 3383. By 
way of exception the carve out will be refused if there is no (in)direct taxation of the advantage in the hands of the 
beneficiary and the latter is able to claim an unjustified deduction (Parl. Question no. 3 of 14 July 1995, Bull. Bel., 
1996, 1291 and the example given there). 
359 Com. BITC 26/30; Contra: Lagae, J.P., Mathieu, P., Prix de transfert entre sociétés belges et sociétés étrangères, Le 
droit fiscal international belge et l’évitement de l’impôt, éd. Jeune Barreau de Bruxelles, 1996, 95 and the authors 
quoted there. 
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country and the risk of economic double taxation is the same as where the recipient of the 
advantages is a Belgian resident company. In addition, there is a serious risk that the opposite 
position would lead to a violation of the non-discrimination principle of permanent establishment 
(Art. 24 (3) OECD MC) and – at least for branches of EU companies - lead to an unjustified 
infringement of the principle of the freedom of establishment under the EC-treaty since operating 
in Belgium through a branch would taxwise be more burdensome than operating through a 
Belgian subsidiary360.     
 
Several authors have argued on the basis of a literal reading of the text of the carve out and of the 
three exceptions thereto that the carve out must also apply where the beneficiary of the advantage 
is a non-resident with no Belgian branch if it can be proven that the advantage is taken into 
consideration to determine the beneficiary’s taxable income in its State of residence. It is argued 
that because of the interplay between the carve out and the three exceptions, the carve out can 
benefit the transferor of the advantage if the non-resident beneficiary does not come within the 
scope of one of the three exceptions361. The Belgian tax authorities have traditionally rejected this 
argument362. However, they were overruled by the MoF in an answer to a question raised by a 
member of parliament363. The practical effect of this position is very limited. As will be illustrated 
below, related non-resident companies (and even certain unrelated companies) fall within in the 
scope of the three exceptions. It is means that the carve out, to the extent that it relates to non-
residents, essentially covers unrelated non-resident companies. It is hard to imagine under which 
circumstances a Belgian company would grant abnormal or gratuitous advantages to an unrelated 
foreign company. Where the carve out does apply to a cross-border operation, it offers a legal 
basis to argue that the application of Art. 26 BITC must prevail over Art. 49 BITC in case of the 
deduction of excessive expenses (see above footnote under margin no. 148). 
 
The carve out is not effective, and thus the tax authorities must proceed to a profit adjustment in 
the hands of the Belgian transferor, if one of the following three exceptions applies.  
 
152. The first exception applies where the advantages are granted to a non-resident company 
which has “any direct or indirect affiliation relationship” with the Belgian transferor. The tax 
authorities (and the Courts) traditionally construe the affiliation between the two taxpayers 
broadly thereby relying on the broad wording of the statute (“enigerlei band van 
afhankelijkheid”). Accordingly, not only legal forms of affiliation (e.g. a participation in the share 
capital; the power to influence decisively the appointment of directors or the orientation of the 
management) but also commercial and economic forms of affiliation (e.g. the close technical 
cooperation between enterprises; the activities of one enterprise are dependent on products in 
respect of which the other enterprise has a monopoly etc.) are taken into consideration, as well as 

                                                 
360 See e.g. ECJ, 21 September 1999, Saint-Gobain, C-307/97; De Broe, L., Werbrouck, J., Kroniek Internationaal 
Belastingrecht, T.R.V., 1998, 498 and T.R.V., 1999, 500 criticizing a Parl. Question that implicitly suggested the 
opposite (where the transferee having the Belgian branch was a company related to the transferor) on the basis of the 
finding that the second of the three exceptions prevails over the carve out (Parl. Question no. 1255 of 23 February 
1998, Bull. Bel., 1998, 1621). 
361 Lagae, J.P., Mathieu, P., Prix de transfert entre sociétés belges et sociétés étrangères, Le droit fiscal international 
belge et l’évitement de l’impôt, éd. Jeune Barreau de Bruxelles, 1996, 94; Peeters, B., Cauwenbergh, P., 
Implementation of the Internationally accepted “At Arm’s Length” Standard in Belgian Tax Law regarding 
Multinational Groups of Companies, Intertax, 1995, 560; Thilmany, J., Transferts indirects de bénéfices, Ced Samson, 
1996, 39; Bizac, R., Les avantages anormaux et bénévoles dans le cadre de l’application de l’article 26 du C.I.R. 1992, 
R.G.F., 1993, 325; Court of Appeals Brussels, 10 April 1998, FJF, 2000/282. 
362 Com. BITC 26/29. 
363 Parl. Question no. 472 of 6 October 2000, Bull. Bel., 2001, 1613. 
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indirect and triangular relationships364. It is suggested that for purposes of determining the 
presence of a legal affiliation, a well-defined and reliable criterion is used, such as the definition 
of the term “related and associated companies” laid down in Art. 5-15 of the BCC, rather than 
the vague tests currently applied.  
 
153. The second exception concerns advantages granted to non-resident persons or enterprises 
which are “according to the laws of the country where they are established not subject to income 
tax or are subject to a tax treatment there which is considerably more favorable than that to 
which the Belgian transferor is subject”. The exception is extended to branches of companies 
resident in normal tax jurisdictions if those branches are either not subject to tax in the state 
where they are established or benefit from a favorable tax treatment in the meaning of Art. 26 
BITC there 365. There is no affiliation requirement. For the purposes of Art. 26 BITC the term 
“not subject to income tax” refers to taxpayers that enjoy a subjective exemption from income tax 
in their State of residence366. By subjective exemption is meant that the person receiving the 
income is not statutorily defined as a taxpayer (e.g. simply because there is no income tax in his 
country of residence) or because that person has statutorily been taken out of the scope of income 
taxpayers. My conclusion is based on the clear wording of the second exception which refers to 
“a taxpayer (…) or to a foreign establishment which, according to the laws of the country where 
they are established are not subject to income tax”. The statute does not refer to a tax exemption 
applicable to the income, but to the fact that the taxpayer is not subject to tax. This conclusion is 
confirmed by a systematic interpretation of the BITC. The basic “subject to tax”- requirement 
applicable for purposes of the participation exemption and defined in Art. 203 §1, 1° of the BITC 
is drafted in an identical way367. As will be explained hereafter (see infra 3.1.4.2.1.), it is 
generally accepted (also by the tax authorities) that this “subject to tax”- requirement refers to a 
subjective tax liability, not to an objective one. Consequently, a taxpayer who is subject to tax in 
his State of residence but whose income is not taxed because it is offset against loss carry-overs 
or carry-backs or other tax deductions does not fall under the scope of the second exception of 
Art. 26 BITC. Taxpayers benefiting from an objective exemption (meaning that the taxpayer is 
statutorily defined as falling within the scope of the income tax but some or all of its income is 
tax exempt) are in my view not envisaged by the term “not subject to income tax” either. 
However, very likely they will enter into the second group of taxpayers envisaged by the second 
exception, i.e. those who are “subject to a tax treatment there which is considerably more 
favorable than that to which the Belgian enterprise is subject”.   

                                                 
364 Com. BITC 26/37. See e.g. Court of Appeals Brussels, 11 June 1993, R.G.F., 1994, 33; Court of Appeals 
Antwerpen, 13 May 1991, FJF, 91/149; Supreme Court, 9 April 1968, Pas., 1968, I, 978; Supreme Court, 2 May 1962, 
Pas., 1962, I, 968.  
365 Although the clear text of the statute suggests otherwise, the legislative history states that the statute only refers to 
branches of non-resident companies and not to branches of resident companies (Parl. St., Kamer, 1991-92, B.Z., 444/1, 
6; Docclo, C., Limites à l’usage des régimes à fiscalité privilégiée par les enterprises multinationales, J.D.F., 2001, 
78). This is confirmed in Ruling Ci. Com/013 of 15 June 1993, Bull. Bel., 1994, 143. Since under Belgian tax law, the 
intention of the legislator as expressed in the legislative history cannot overrule the clear text of the statute, it has been 
suggested to amend the relevant provision to exclude any doubt (Lagae, J.P., Mathieu, P., Prix de transfert entre 
sociétés belges et sociétés étrangères, Le droit fiscal international belge et l’évitement de l’impôt, éd. Jeune Barreau de 
Bruxelles, 1996, 96). There is no reason to apply Art. 26 BITC to low-taxed branches of Belgian companies based in 
non-treaty countries. Since the abolishment of Art.217 BITC in 2002, profit of such brances is taxed in Belgium at full 
rate (and no longer at ¼ of the corporate tax rate). 
Because the tax authorities believe that Art. 26 BITC is inapplicable to the own branch of the Belgian company, it is 
clear that that situation is not envisaged by the second exception.    
366 For the same conclusion with respect to the interpretation of Art. 344 (2) BITC discussed hereafter sub 3.1.3, where 
the same term is used see Lion, P., Artikel 344 §2 van het W.I.B. 1992: “een papieren tijger”, A.F.T., 1995, 321.  
367 Art. 203 (1) (1°) BITC reads as follows: “a company that is not subject to corporate tax or to a foreign tax that is 
similar to this tax…”. See, however, the caveat formulated below under margin no. 153 with respect to using the 
provisions on the participation exemption for purposes of construing other anti-avoidance provisions. 
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In the absence of a statutorily definition the meaning of this term is not at all clear. Obviously, 
one must make a comparison between the Belgian tax regime applying to the transferor and the 
foreign tax regime applying to the beneficiary. Contrary to Art. 54 BITC (discussed infra sub 
3.1.2.1.) one must have regard to the foreign tax regime that applies globally to all income and 
not the tax regime that applies to the particular item of income that is shifted abroad368. But when 
can one say that the latter is “considerably more favorable” than the former? Must one have 
regard only to the tax rates applicable in the two countries and, if so, consider the nominal tax rate 
or the effective tax rate? Must one have regard to the rules on the determination of the tax base? 
Or must one look at both? The statute does not provide an answer to those questions. However, 
during the parliamentary discussions with respect to Art. 26, 54 and 344 (2) (discussed infra sub 
3.1.2.1. and 3.1.3.) where a similar wording is used, the MoF declared that no general rule can be 
enacted in this respect but that one must have regard to how a country applies its tax laws “in 
fact”369. This seems to suggest that the actual tax burden prevails over formal high tax rates. A 
systematical interpretation of Art. 26 BITC in the context of other anti-avoidance provisions may 
elucidate the issue. In essence Art. 26 BITC requires that the foreign tax regime is considerably 
more favorable than the Belgian tax regime. The same requirement is phrased  in a (slightly) 
different way in several other anti-avoidance provisions. As will be explained in further detail 
hereafter, it has been expressly defined in two of the anti-avoidance provisions concerning the 
participation exemption although in a (slightly) different wording. The first anti-avoidance 
provision defines “A country whose general tax regime is considerably more favorable than the 
Belgian tax regime” as a country where the general nominal tax rate or the general effective tax 
rate is less than 15%370. For the purposes of the application of that provision the general tax 
regimes of EU-countries are not deemed to be significantly more favorable than the Belgian tax 
regime, even if their general nominal or effective tax rate is lower than 15% (such as Ireland or 
Cyprus). A blacklist of non EU-countries having a general nominal or effective tax rate lower 
than 15% has been determined in the RDBTIC371. According to a second anti-avoidance 
provision a company and its branch are not subject to “a tax regime that is considerably more 
favorable than in Belgium” if the branch income is effectively taxed on a global basis (i.e. head 
office’s tax regime plus branch’s tax regime) at a rate lower than 15%. Again, a foreign tax 
regime applicable to EU-companies with EU-branches is not deemed to be considerably more 
favorable than in Belgium, even if the effective tax burden is lower than 15%. Even before the 
enactment of those anti-avoidance provisions the MoF suggested that a rate of 15% is the 
benchmark to determine whether a foreign tax regime is considerably more favorable than the 
Belgian tax regime372. It follows from the above that in essence the 15% benchmark looks at the 
actual tax burden, not at the nominal tax rate. Finally, it is noted that Art. 26 BITC unnecessarily 
restricts the scope of anti-avoidance provision where it requires that the non-resident beneficiary 

                                                 
368 Contra: Afschrift, T., Peut-on définir les paradis fiscaux?, Les paradis fiscaux et l’évasion fiscale, Collection de la 
Faculté de droit de l’ULB, Bruylant, 2001, 15. The author’s conclusion is apparently based on an incorrect reading of 
the text of the statute. 
369 Parl. St. Kamer, 1971-72, no. 521/1, 36 and 61. The reply was made to a member of Parliament who stated that 
some countries have tax laws that are as burdensome as the Belgian laws but that do not apply them in practice. 
370 The provision defines “A country whose general tax regime is considerably more favorable than the Belgian tax 
regime” as follows: “The general tax regime of a country is presumed to be considerably more favorable than the 
Belgian tax regime in cases determined by Royal Decree, if the general nominal tax rate is less than 15% or the 
general effective tax rate is less than 15%. For purposes of applying the first paragraph, the general tax regime 
applicable to companies established in an EC Member State is not deemed to be considerably more favorable than the 
Belgian tax regime” (Art. 203 (1) 1° BITC).   
371 Art. 73/4quater RDBITC.  
372 Parl. St., Kamer, 1996-97, no. 925/8, 39 and Parl. Question no. 730 of 28 January 1997, Bull. Bel., 1999, 1217. See 
also Ruling of 11 July 1994, Ci.Com/082, Bull.Bel., 1999, 93 (a Sri Lankese company that will become subject to 15% 
qualifies for the participation exemption) 
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is either not subject to tax in his State of residence or enjoys a tax treatment there which is 
considerably more favorable than the one applying to the Belgian transferor “according to the 
laws of the country where he is established”. Under a strict reading of this provision, a taxpayer 
e.g. benefiting from a preferential tax regime in its State of residence pursuant to a ruling or an 
administrative practice from the local tax authorities is not covered, at least not if that ruling or 
practice has no legal basis in the laws of that State. As I have illustrated in the Part One (under 
2.1.2.) a typical characteristic of tax havens or States providing for a preferential tax regime is the 
lack of transparency of the tax system. Tax authorities in certain jurisdictions have broad 
discretionary powers in applying the local tax laws and regulations. This allows them to issue 
rulings that are not in accordance with that jurisdiction’s tax laws and administrative practices. 
Rulings are issued that directly determine the amount of taxable profit or even the amount of tax 
to be paid (so-called negotiable rulings). They do not apply a particular law to particular set of 
facts373. By restricting the application of the anti-avoidance provision to advantageous tax 
regimes resulting from the application of the “foreign tax laws” the provision risks to miss the 
taxpayers established in those jurisdictions that apply the most harmful tax practices. It is 
suggested that the reference to laws of the foreign jurisdiction is deleted from the provision.  
 
Several authors have argued that the definitions laid down in the two anti-avoidance provisions 
on the participation provision can be used to construe the other anti-abuse provisions using the 
same or similar wording374. It is difficult to disagree with this suggestion which makes good sense 
from a point of view of a systematical interpretation of the provisions of the BITC. However, one 
must be careful not to draw too quick conclusions. In practice that suggestion can be no more 
than a practical, but non-binding interpretation tool375. As the cross-references in the provisions 
regarding the participation exemption make it clear, the definitions of a foreign tax regime that is 
considerably more favorable than the Belgian tax regime used there are only relevant to apply the 
anti-abuse provisions on the participation exemption. Consequently, I do not expect the tax 
authorities to easily agree with the suggestion that the exclusion of EU-based countries from these 
definitions applies outside the strict scope for which they have been drafted, i.e. the rules on the 
participation exemption. In addition, there are certain differences between the two sets of 
provisions376. First, both sets of provisions have a different scope. Art. 26 BITC applies to non-
resident individuals, companies and branches and to all kinds of income. The anti-avoidance 
provisions regarding the participation exemption obviously apply only to dividends distributed by 
(foreign) companies. Secondly, the wording of the provisions is not exactly the same377.  For 
instance, the first anti-abuse provision on the participation exemption defines countries where the 
general tax regime is considerably more favorable than in Belgium. It makes sense to conclude 
that the beneficiary of an abnormal or gratuitous advantage established in such a country and 
subject to that country’s general tax regime is subject to a tax treatment there that is considerably 

                                                 
373 For more details on such practices see OECD, The OECD’s Project on Harmful Tax Competition, Consolidated 
Application Note, Guidance in applying the 1998 Report to Preferential Tax Regimes, 47 et seq.. 
374 Minne, P., Douénias, S., Planification fiscale internationale des sociétés belges, Larcier, 2004, 328; Kirkpatrick, J., 
Garabedian, D., Le régime fiscal des sociétés en Belgique, 3° éd., Bruylant, 2003, 151.  
375 That seems also to be the position of the MoF (Parl. Question no. 408 of 21 October 2003, CRIV 51 COM 026).  
376 Malherbe, J. and Ph., Les prix de transfert. Approche moniste ou dualiste?, Ann. Dr. Louvain, 2001, 167; Docclo, 
C., Limites à l’usage des régimes à fiscalité privilégiée par les enterprises multinationales, J.D.F., 2001, 73 ; Lagae, 
J.P., Mathieu, P., Prix de transfert entre sociétés belges et sociétés étrangères, Le droit fiscal international belge et 
l’évitement de l’impôt, éd. Jeune Barreau de Bruxelles, 1996, 97; Thilmany, J., Transferts indirects de bénéfices, Ced 
Samson, 1996, 112. 
377 Art. 26 BITC refers to persons or enterprises which “according to the laws of the country where they are established 
(…) are subject to a tax treatment there which is considerably more favorable than that to which the Belgian transferor 
is subject”. Art. 203 (1) 1° BITC refers to “a country whose general tax regime is considerably more favorable than the 
Belgian tax regime”. However, the wording of second provision (Art. 203 (1) 4° BITC) refers to“a tax regime that is 
considerably more favorable than in Belgium” and is very similar to that of Art. 26 BITC. 
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more favorable than in Belgium for purposes of Art. 26 BITC. But this definition does not target 
at preferential tax regimes, i.e. a taxpayer subject to a countries’ general tax regime but enjoying 
a preferential tax treatment for certain types of income (e.g. income from financing activities). 
Notwithstanding these observations, it is expected that the tax authorities - which have the burden 
of proof of the foreign tax regime applicable to the beneficiary - shall apply a systematical 
interpretation of the anti-avoidance provisions since they have taken the position that the 
companies envisaged in the anti-avoidance provisions on the participation exemption are the 
same as those envisaged in other anti-avoidance provisions, such as Art. 26, 54 and 344 (2) 
BITC378. Such does in my opinion not guarantee that they will accept to exclude EU-beneficiaries 
from the second exception under Art. 26 BITC379. In view of the decision of the Court of Appeals 
with respect to the interpretation of Art. 54 BITC discussed hereafter (see infra 3.1.2.1.), the tax 
authorities must be advised not to simply refer to the fact that a given country appears on the 
blacklist laid down in the RDBITC, but to bring forward concrete proof of the tax regime 
applicable to the pertinent foreign beneficiary380. Of course, the current situation is highly 
unsatisfactory and it is suggested that de lege ferenda the definition as it appears now in the anti-
avoidance provisions on the participation exemption (including a carve out for tax regimes of EU 
Member States, whether general or specific) is turned into a general definition applying 
throughout the BITC. Such definition must therefore be inserted in Art.2 of the BITC (general 
definitions). For purposes of this study, there is no doubt that the second exception to Art. 26 
BITC applies to beneficiaries of abnormal or gratuitous advantages based in “tax havens” and/or 
benefiting from “preferential tax regimes” as those terms have been defined in Part One (see sub 
2.1.2.).  
 
154. Finally, the third exception applies to advantages granted to non-residents that have “a 
common interest” with non-resident taxpayers falling within the first or second exception. No 
affiliation requirement is needed between the Belgian transferor and the first-mentioned non-
resident that receives the advantage for the provision to apply. However, a common interest is 
required between the latter and a non-resident company that is either affiliated with the Belgian 
transferor or is a non-resident person who is based in a tax haven or benefits from a preferential 
tax regime. The term “common interest” is not defined. It is generally believed that it has a wider 
scope than term ‘direct or indirect affiliation” used in the first exception381. In view of the large 
scope of the latter terms, it is difficult to see what kind of situations are envisaged by the term 
“common interest” that are not already covered by the term “direct or indirect affiliation”. It has 

                                                 
378 This announcement was, however, made prior to the enactment of the two new anti-avoidance provisions on the 
participation exemption in 2002. Com. BITC 199/42; Circular Letter of 4 September 2001, Bull. Bel., 2002, 2274, § 17; 
Parl. Question no. 36 of 20 July 1995, Bull. Bel., 1996, 1693; Circular Letter of 9 September 1992, Bull. Bel., 1992, 
2657, II.466. 
A Tribunal applied such a systematical interpretation on the basis of the lists of countries that have a tax regime that is 
considerably more favorable than in Belgium (the predecessors of Art. 73/4 quater RDBITC) to rule that Switzerland 
cannot be considered so because Switzerland was not included in those lists (Trib. Namur, 25 September 2002, FJF, 
2003/12). In my opinion the taxpayer, always has the right to dispute the inclusion of a country or a specific type of 
company in such lists, regardless of whether those lists are embodied in the RDBITC or simply published by the tax 
authorities in the Belgian Official State Gazette (see this Part under 3.1.4.2.1 and 2). 
379 As they recently did with respect to the Irish tax regime in Trib. Mons, 18 January 2006, FJF, 2006/283. 
380 Such was recently confirmed by case law with respect to Art. 26 BITC as well. See Trib. Mons, 18 January 2006, 
FJF, 2006/283. 
381 Kirkpatrick, J., Garabedian, D., Le régime fiscal des sociétés en Belgique, 3° éd., Bruylant, 2003, 151; Lagae, J.P., 
Mathieu, P., Prix de transfert entre sociétés belges et sociétés étrangères, Le droit fiscal international belge et 
l’évitement de l’impôt, éd. Jeune Barreau de Bruxelles, 1996, 99. One can compare this dualistic approach in domestic 
law to the dualistic approach under double tax treaties where Art. 9 OECD MC refers to “Associated enterprises” 
(which is a defined term) and Art. 11 (6) and 12 (4) to “A special relationship” between payor and payee. The latter is 
not a defined term but it has a broader scope than the former and refers to any community of interest distinct from a 
legal relationship (2003 OECD Commentary on Art. 11, § 33-34). 
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been suggested that some forms of durable (contractual) joint-venture arrangements between 
otherwise independent enterprises could fall under the term “common interest”382. Another 
example could be the existence of loans or of exclusive distributorships between the transferor 
and the transferee383. This third exception aims at triangular schemes and schemes involving 
interposed “clean” individuals or companies that are prima facie not related to the Belgian 
transferor (presumably because it is believed that the interposed company has nominee 
shareholders and the affiliation cannot be proven) and that are subject to a normal tax regime in 
their State of residence (but in view of their function of pass-through are often loss-making). The 
statute assumes that such an interposed person operates as a conduit to pass on the advantage 
received from the Belgian transferor to a non-resident affiliate of that transferor or to a non-
resident based in a tax haven or a country where such person benefits from a preferential tax 
regime. It is not decisive whether that interposed person effectively passes the advantage on to the 
alleged ultimate beneficiary thereof. The statute provides for an irrebuttable presumption that the 
interposed person does or will do so because of the presence of a common interest between that 
person and the alleged ultimate beneficiary thereof384. I have found no case law that sheds any 
light on the application or interpretation of this third exception since it exists in its current format.   
 
3.1.1.2. Art. 185 (2) BITC (“Arm’s length”- principle) 
 
155. In 2004 the Belgian legislator has finally introduced the internationally accepted “arm’s 
length”-principle in the BITC. Art. 185(2) BITC has been enacted to that effect, while Art. 26 
BITC remains unchanged. Art. 185(2) BITC includes two aspects. First, it allows the tax 
authorities to adjust the profits of the Belgian company that has forfeited profit to a foreign 
related company because it did not act on “arm’s length”- terms (indent a) of Art. 185(2) BITC). 
Secondly, it permits the tax authorities to make a corresponding adjustment of the profits of the 
Belgian company where the tax authorities of the beneficiary company in the other State have 
revised the latter’s profits upwards (indent b) of art. 185 (2) BITC) 385.  
 
156. Art. 185 (2) BITC applies to two companies that are “part of a multinational group of 
associated companies”. It is the intention of the legislator to construe the term “associated 
companies” in a strict legal sense, i.e. by applying the definition of the term “related and 
associated companies” laid down in Art. 11 of the BCC386. This new position deviates from the 
view traditionally expressed by the Belgian tax authorities that the affiliation requirement is met 

                                                 
382 Cauwenbergh, P., Beteugeling van grensoverschrijdende ontwijking en misbruik, Vennootschap en Belasting, 
Kluwer, Afl. 56, 2002, Deel XIII 4, no. 880. 
383 Such situations do not give rise to the presence of an (in)direct affiliation in the meaning of Art. 11 BCC (see Trib. 
Namur, 25 September 2002, FJF, 2003/12; Supreme Court, 9 April 1968, Pas., 1968, I, 978; Supreme Court, 23 May 
1950, Pas., 1950, I, 675). 
384 Parl. St., Kamer, 1991-92, B.Z., 444/1, 5; Malherbe, J. and Ph., Les prix de transfert. Approche moniste ou 
dualiste?, Ann. Dr. Louvain, 2001, 137; Lagae, J.P., Mathieu, P., Prix de transfert entre sociétés belges et sociétés 
étrangères, Le droit fiscal international belge et l’évitement de l’impôt, éd. Jeune Barreau de Bruxelles, 1996, 99. 
385 Art. 185 (2) BITC reads as follows: “Notwithstanding the second paragraph, in case of two companies that are part 
of a multinational group of associated companies and with respect to their cross-border dealings: a) where conditions 
are made or imposed between the two companies in their commercial or financial relations which differ from those 
which would be made between independent companies, then any profits which would, but for those conditions, have 
accrued to one of the companies, but, by reason of those conditions, have not so accrued, may be included in the profits 
of that company; b) where, profits of a company include profits that have also been included in the profits of another 
company and the profits so included are profits which would have accrued to the other company if the conditions made 
between the two companies had been those which would have been made between independent companies, then the 
profits of the firstmentioned company will be appropriately adjusted. 
The first paragraph applies in case of a ruling, notwithstanding the application of the EC Arbitration Convention 
(90/436) of 23 July 1990 and the double tax treaties”.     
386 Parl. St., Kamer, 2003-2004, 1079/001, 12. 
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not only in case of a legal but also of a commercial and financial relationship, a view which is 
applied under Art. 26 BITC (see margin no. 147) and under Art. 9 of the Belgian tax treaties387. 
This new position is welcomed because it provides more legal certainty and is in line with the 
interpretation of the term “associated enterprise” under Art. 9 (1) OECD MC. However, from 
that perspective it is regrettable that Art. 185 (2) BITC refers to “associated companies” and not 
as Art. 9 (1) OECD MC does to “associated enterprises”. In doing so Art. 185 (2) does not 
encompass transactions involving non-incorporated (i.e. individual) entrepreneurs, a group of 
taxpayers, which as a result of the 2000 deletion of Art. 14 of the OECD MC (independents and 
liberal professions) and the consequential changes to Art. 3 (1) (c) and (h) OECD MC, has 
become more important. The use of the term “multinational group” in connection with 
“associated enterprises” is confusing. As of when does a bundle of companies established in 
different countries form a multinational group of companies ? The term “multinational group” is 
not defined in Art. 11 of the BCC, nor in the BITC. The Royal Decree of 3 November 1986, 
however, provides for a definition of “multinational group” but according to its express terms 
such definition is limited to the application of the legislation on coordination centers. The 
definition is very restrictive if compared to the broad purpose of Art. 185 (2) BITC and may 
exclude many not even small groups388. Assuming that such definition does not apply for 
purposes of Art. 185 (2) BITC, does the use of the term “multinational” require the presence of 
companies (or branches) in more than two countries (like the term “multilateral treaty” that 
refers to a treaty between more than two parties). If not, do the Belgian company manufacturing 
carpets in Kortrijk (Belgium) and the French company - a sales outlet in Lille (France) 20 
kilometer from Kortrijk – and owned by the same Belgian shareholder constitute a multinational 
group? A provision with the same effects as Art. 185 (2) BITC has been enacted in Art. 235, 2° 
BITC which applies to transactions between two permanent establishments; transactions between 
the Belgian head office of a company and its non-resident permanent establishment and between 
the foreign head office of a company and its Belgian permanent establishment. As a result, Art. 
185 (2) and Art. 235, 2° BITC do not envisage domestic transactions between two Belgian related 
companies forming part of a multinational group; transactions between unrelated companies 
(whether cross-border or not) and cross-border transactions between a company and an individual 
entrepreneur or between individual entrepreneurs. Such transactions remain subject to the 
provisions of Art. 26 BITC.  
 
157. As mentioned above, the “arm’s length”-principle as developed by the OECD is based on 
objective criteria whereby the reference point is the conditions which would have been agreed 
upon between independent enterprises in comparable transactions and comparable circumstances 
in the open market where free competition reigns. This OECD approach deviates from what I 
have called the subjective approach to the “arm’s length”-principle that has traditionally been 
followed by the Belgian Courts and sometimes the tax administration itself. Under such approach 
subjective elements personal to the taxpayer or his group of companies are taken into 
consideration to deteremine whether “abnormal or gratuitous advantages” in the meaning of Art. 
26 BITC have been granted (see margin no. 147). Several commentators therefore speculate and 
some even argue that the introduction of the “arm’s length”-principle in Belgian tax law will 

                                                 
387 Com. DTT Art. 9/3. The position of the Belgian tax authorities under Belgian tax treaties following the OECD MC 
is questionable. Art. 9 (1) of the OECD MC defines the term “associated enterprises” as comprising parent/subsidiary 
relations and comapnies under common control. Such relations exist if there is a direct or indirect “participation in the 
management, control or capital”. That leaves little room for including companies entertaining purely commercial or 
financial (loan) relationships.  
388 A group is a multinational group if (1) the group’s equity situated outside Belgium is more than 12 million EUR or 
represents at least 20% of the group’s consolidated equity; (2) the group has subsidiaries in at laest 4 different 
jurisdictions; (3) the group has realized a turnover outside Belgium of at least 120 million EUR or at least 20% of its 
worldwide turnover. All three conditions must be satisfied together. 
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make and end to that subjective approach389. One must welcome the fact that the BITC now 
expressly provides that the Belgian tax authorities can make an appropriate correlative adjustment 
in case the tax authorities of the other State have revised the profits of a related company (or 
branch) established there. Indeed Belgium traditionally refused to include the possibility for 
correlative adjustments in its tax treaties. It is only recently - likely because of the obligations 
imposed under the EC-Arbitration Convention – that Belgium has agreed to include Art. 9 (2) 
OECD MC in its tax treaties, including tax treaties with non EC-Member States390. Since the 
enactment of Art. 185 (2) BITC Belgium can thus no longer refuse to proceed to correlative 
adjustments in case of procedures under the EC-Arbitration Convention and mutual agreement 
procedures under tax treaties providing for an Art. 9 (2) OECD MC. However, there is now also a 
legal basis for such adjustments in case of mutual agreement procedures under tax treaties that do 
no include an Art. 9 (2) OECD MC- clause and even in the absence of a tax treaty. The part of 
statute relating to the correlative adjustments is sloppily drafted. It would have been much clearer 
if the legislator had literally copied the text of Art. 9 (2) OECD MC. It would then have been 
clear that the correlative adjustment must only be made if (i) the profits derived from the non 
“arm’s length”- transaction have effectively been charged to tax by the tax authorities of the other 
State and (ii) if such profits have already been included in the profits of the Belgian company and 
been charged to tax in Belgium as well. Now the statute seems to suggest that an inclusion of the 
non “arm’s length”- profit in the profit of the company of the other State, is sufficient to proceed 
to a correlative adjustment in Belgium This clear deviation from the text of Art. 9 (2) OECD MC 
leaves of course room for a strong argument that no effective taxation of the profit in the other 
Contracting State is required and that e.g. an inclusion of profits against which losses are set of 
suffices for Art. 185 (2) (b) BITC to become operative.391. It also follows from the text of the 
statute and the deviation from the OECD MC that Belgium must adjust the profit of the Belgian 
company even if the latter has not effectively been taxed on the non “arm’s length”-profit 
transferred (e.g. because losses have been set off against it) because a mere inclusion of such the 
profit in the Belgian profit suffices to do so (compare to margin no. 151). The statute provides 
that the correlative adjustment will be made only if Belgium considers that it is appropriate to do 
so. The legislative history states in a blunt fashion that Belgium has no intention to subsidize the 
tax revenues of the other State392. Such point of view accords with the traditionally accepted view 
amongst OECD Member States393. In practice, this means that an adjustment is not to be made 
automatically because the tax authorities in the other State have increased the profits of the 
company or branch there. The adjustment will be made only if Belgium considers that the amount 
of the adjusted profits correctly reflects what the profits would have been if the transactions had 
been conducted at “arm’s length”. Belgium is thus committed to make a correlative adjustment 
only if it believes that the adjustment made in the other State is justified both in principle and as 
regards the amount. In other words, Belgium will not proceed to an adjustment where the other 
State has increased the profits of a related company or branch to a level that exceeds what they 
would have been if they had been correctly computed on an “arm’s length”- basis. Like Art. 9 (2) 

                                                 
389 Van Crombrugge, S., Financiële hulp in multinationale groep en verliesverrekening, Fiscoloog, 2005, no. 975, 1; 
Cauwenbergh, P., Nieuwe regels inzake verrekenprijzen gewikt en gewogen, Fiscoloog Internationaal, 2004, no. 251, 2. 
390 De Broe, L., Werbrouck, J., Kroniek Internationaal Belastingrecht, T.R.V., 1998, 493. In 1997 Belgium dropped its 
traditional reservation to Art. 9 OECD MC not to include Art. 9 (2) in its treaties and is now willing to proceed to 
correlative adjustments if it considers this adjustement to be justified (2003 OECD Commentary, Art. 9 §17). See e.g. 
2002 Belgium/Netherlands tax treaty; 2003 Belgium/Hong Kong tax treaty.   
391 One author even suggests that nothing prevents Belgium te enact legislation providing for a possibity to 
correlatively adjust the Belgian profit, where the other State has not priorly revised upwards the profit of the affiliate 
(Cauwenbergh, P. Nieuwe transfer-pricing bepaling strijdig met de Grondwet?, Fiscoloog Internationaal, 2005, no. 
255, 8). It is hard to see why Belgium should proceed to an adjustment if no economic double taxation arises. 
392 Parl. St., Kamer, 2003-2004, 1079/001, 11. See also Parl. Question no. 49 of 8 October 2004, Bull. V&A, Kamer, 
2003-2004, 7451.  
393 2003 OECD Commentary, Art. 9 §6. 
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OECD Model, the statute does not specify the method by which adjustment is to be made (e.g. a 
reduction of the tax base of the Belgian company; receipt of a deemed dividend and grant of the 
participation exemption). This is left to the discretion of the Belgian tax authorities.   
  
158. According to its second paragraph, Art.185(2) BITC only applies where the taxpayer has 
requested a ruling to obtain approval from the Ruling Committee that the methodology 
underlying its transfer pricing policy meets the “arm’s length”-test. Although the text of this 
second paragraph is somewhat ambiguous on this point Art. 185 (2) BITC is also meant to apply 
in case of a mutual agreement procedure under tax treaties or the EC-Arbitration Convention. 
This is confirmed in the legislative history394. The text of the statute is also not crystal-clear on 
the point whether the tax authorities could on their own initiative proceed to a correlative 
adjustment where a procedure is pending under the EC-Arbitration Convention or a double tax 
treaty. It seems, however, that this is the intention of the legislator. But if a taxpayer wants to 
obtain a correlative adjustment in Belgium for profits that have been taxed abroad outside these 
two cases, he must request a ruling to that effect from the Ruling Committee395. Art. 185 (2) a) 
BITC concerning the upwards revisions of the profit of the Belgian company in case of non 
“arm’s length”- dealings with a group company is not a provision which the tax authorities can 
apply on their own initiative396. Such follows from the fact that the purpose of the provision is 
limited to enable the Ruling Committee to test a taxpayer’s transfer pricing methodology against 
the “arm’s length”- principle in case he requests an (advance) ruling to that effect.  Therefore, I 
disagree with S. Van Crombrugge who writes that the subjective approach to the “arm’s length”- 
standard traditionally applied for purposes of, inter alia, Art. 26 BITC has no longer a legal basis 
in case of multinational group of associated companies in the meaning of Art. 185 (2) BITC397. 
The unambiguous terms  of the second paragraph of Art. 185 (2) BITC leave no room for 
argument. The OECD type – “arm’s length”-principle is not meant to be applied outside the strict 
scope of Art. 185 (2) itself, i.e. in case of a ruling request and in case of mutual agreement 
procedures under tax treaties and the EC-Arbitration Convention. The legislative history 
implicitly confirms this conclusion398. Accordingly, outside the case of a ruling request Art. 26 
BITC remains the “weapon” of the tax authorities to proceed to upward profit adjustments in case 
a Belgian company has shifted profit to an affiliated company abroad. On the other hand, such 
means that all taxpayers concerned by Art. 26 BITC (including multinational group of associated 
companies) and Courts can continue to rely on and apply the aforementioned subjective approach 
as endorsed by the wide body of existing case law. 
 
159. The interplay between Art. 185 (2) BITC and certain other provisions that aim at combating 
profit shifting within groups of companies (in particular Art. 26 and 207 BITC) is currently 
unclear. As mentioned before, the scope of Art. 26 BITC is broader than that of Art. 185 (2) 
BITC. However, sometimes it is narrower too. Art. 26 BITC does not apply to transactions 
between a Belgian company and its own non-resident branch, while Art. 185 (2) jo. Art. 235, 2° 
BITC do so. Under Art. 26 BITC the affiliation requirement will be met more easily than under 
                                                 
394 Parl. St., Kamer, 2003-2004, 1079/001, 8 and 9 (ruling) and 9 and 11 (mutual agreement procedures). 
395 Parl. St., Kamer, 2003-2004, 1079/001, 11 and 12. 
396 Cauwenbergh, P., Nieuwe regels inzake verrekenprijzen gewikt en gewogen, Fiscoloog Internationaal, 2004, no. 251, 
2-3. 
397 Van Crombrugge, S., Financiële hulp in multinationale groep en verliesverrekening, Fiscoloog, 2005, no. 975, 3-4. 
However the author seems to be less radical in a later article (Van Crombrugge, S., Huysman, S., De moeilijke 
invoering van het arm’s length principe in het intern Belgisch belastingrecht, T.R.V., 2006, 568-570). 
398 On page 12 of the legislative history it is stated that in case of pending procedures under the EC-Arbitration 
Convention or a tax treaty, the tax authorities can on their own initiative proceed to a correlative adjustment. On page 
11 it is said that in all other cases the provision only applies in case of a request for a ruling. When the tax authorities 
apply the provision on their own initiative to proceed to a correlative adjustment that is of course to adjust the profit of 
the Belgian company downwards, not upwards (Parl. St., Kamer, 2003-2004, 1079/001, 11 and 12). 
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Art. 185 (2) BITC as Art. 26 BITC applies both legal and commercial/ economical tests, while 
under Art. 185 (2) BITC only a legal test applies. As mentioned before, under Art. 26 BITC 
Courts (and sometimes the tax authorities too) have traditionally not applied the “arm’s length”-
test rigidly and taken subjective elements personal to the taxpayer or its group into consideration 
to determine whether abnormal or gratuitous advantaged have been granted. Art. 26 BITC 
includes a carve out which excludes a profit adjustment in the hands of the Belgian transferor, 
amongst others, where he operates on non “arm’s length”- terms with the Belgian branch of a 
non-resident group member.  
 
It is wholly inappropriate to enact two legal provisions that address the same “evil”, whereby one 
applies only where a ruling request is filed and the other applies generally and where the practical 
application of the two provisions may lead to opposite results. Assuming that the Ruling 
Committee will indeed strictly apply the objective criteria of the OECD’s “arm’s length”- 
principle under Art.185 (2) BITC, a Belgian company operating on non “arm’s length”- 
conditions with the Belgian branch of a non-resident group member will likely face a profit 
adjustment when it requests for a ruling. It will not face that adjustment if it does not apply for a 
ruling because it is protected by the carve out of Art. 26 BITC399. A company operating on non 
“arm’s length”- terms with an ailing foreign affiliate and provides financial assistance to that 
affiliate in the hope to save it from bankruptcy and derive future taxable profits from transactions 
with it (e.g. a waiver of debt), clearly has no incentive to apply for an advance ruling, while it 
may escape from a profit adjustment under the lenient case law developed under Art. 26 BITC 
with respect to such kind of assistance. Some authors have argued that a similar dichotomy may 
arise where a Belgian company shifts profits to its foreign branch because such transaction is 
covered by Art. 185 (2) jo. Art. 235, 2° BITC, while it is not by Art. 26 BITC400. This situation, 
which leads to unjustified discrimination, is highly unsatisfactory. Of course, it may to a certain 
extent be solved if the tax authorities will strictly apply the OECD Guidelines on the “arm’s 
length”- principle under Art. 26 BITC. However, as indicated above this approach has currently 
no legal basis and from a point of view of Community law it is not appropriate that Courts 
abandon their subjective approach to the “arm’s length”-principle (see Part Four, 5.2.2.3.2.). 
Accordingly it is far from certain that the Courts will give up their traditional subjective approach 
of the “arm’s length”- principle The legislator should not have introduced Art. 185 (2) BITC. He 
should have completed Art. 26 BITC with a provision that defines the term “abnormal or 
gratuitous advantages” with a reference to the “arm’s length”-principle as developed by the 
OECD Guidelines thereby giving a legal basis for the application for the OECD Guidelines in 
Belgian tax law. Such an amended Art. 26 BITC must apply generally, i.e. regardless whether a 
ruling request is filed. It would then be up to the Courts to admit exceptions to the “hard & fast” 
OECD-standards if they believe such to be appropriate (e.g. from a perspective of Community 
law, see Part Four, 5.2.2.3.2.). The legislator should then have completed Art. 26 BITC  further 
with a provision along the lines of Art. 9 (2) OECD MC to enable the Belgian tax authorities to 
proceed, where appropriate, to a corresponding adjustment. The so-amended Art. 26 BITC should 
be further supplemented with a reference making it clear that the correlative adjustments can be 
made where a procedure is pending to avoid economic double taxation under the EC-Arbitration 
Convention or a tax treaty. The legislator should in any event have refrained from enacting the 
second paragraph of Art. 185 (2) BITC (referring to ruling requests) for which there is no need in 
view of Art. 20 et seq. of the Law of 24 December 2002 providing for the advance ruling 
                                                 
399 The legislative history confirms several times that Art. 26 BITC retains its full effect and that the enactment of Art. 
185 §2 BITC does not overrule the Art. 26 BITC carve out (Parl. St., Kamer, 2003-2004, 1079/001, 9 and 10). 
400 Cauwenbergh, P., Nieuwe regels inzake verrekenprijzen gewikt en gewogen, Fiscoloog Internationaal, 2004, no. 251, 
3. 
Herabove I have argued that the Belgian tax authorities could, however, proceed to a profit adjustment directly on the 
basis of the relevant tax treaty provision (Art. 7 §2 OECD MC). 
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procedure401. The legislative history to Art. 26 BITC (amended as suggested) could make it clear 
that a correlative adjustment in case of economic double taxation outside a double tax treaty can 
be obtained by filing a ruling request or Art. 20 et seq. of the Law of 24 December 2002 could be 
completed to that effect402.  
 
160. The interplay between Art. 185 (2) BITC and Art. 207 BITC is also problematic. Now that 
the tax administration has received the instruction to apply the latter provision also if profits have 
been transferred from a related foreign company to a Belgian company under a non “arm’s 
length”-transaction, conflicts may arise with the provision on the correlative adjustment laid 
down in Art. 185 (2) b) BITC. Generally speaking, under Art.207 BITC the Belgian company is 
not allowed to claim certain deductions against the profit transferred from abroad. Such leads to 
taxation of the profit so-transferred in Belgium. Art. 185 (2) BITC on the other hand requires that 
the Belgian tax authorities to proceed to a correlative adjustment - which means a downwards 
revision of the profit of the Belgian company - if the profit transferred has also been taxed abroad 
in the hands of the transferor company403.  
 
161. In summary, instead of adding blindly a new, but fundamental provision, to the BITC on top 
of the existing provisions that provide for transfer pricing adjustments and aim at combating 
profit shifting in international groups, the legislator should have revised the entire set of relevant 
provision to come up with a coherent result. 
 
3.1.2. DISALLOWANCE OF EXPENSES/THIN CAPITALIZATION-RULES 
 
3.1.2.1. Disallowance of deduction of certain payments to residents of tax havens or to 
beneficiaries of foreign preferential tax regimes (Art. 54 BITC)404   
 
162. Art. 54 BITC aims at combating the transfer of profits by Belgian taxpayers making 
payments for fictitious transactions or non “arm’s length”- payments to non-residents based in tax 
havens or benefiting from a preferential tax regime. The provision establishes a presumption that 

                                                 
401 Those provisions regulate the procedure that must be followed to obtain an advance ruling. An advance ruling can 
be obtained regarding the application of all provisions of the BITC, including Art. 26 BITC  (with a few listed 
exceptions) and is binding on the tax authorities (with a few listed exceptions) (Law of 24 December 2002, Belgian 
Official State Gazette, 31 December 2002).  
402 For a somewhat different suggestion, see the Opinion of the Council of State issued with respect to the enactment of 
Art. 185 §2 BITC (Parl. St., Kamer, 2003-2004, 1079/001, 11). 
403 Lion, P., Meeus, L., Het nieuwe Art. 207, lid 2 WIB 92: als de wetgever het noorden verliest…, Fiscoloog, 2004, no. 
952, 5. 
404 Art. 54 BITC reads as follows: “Interest, manufactured dividend, royalties for the right to use a patent, 
manufacturing process and other similar rights or the remuneration for activities and services do not constitute 
deductible business expenses when they are paid, either directly or indirectly, to a taxpayer mentioned in Art. 227 
BITC or to a foreign establishment which, according to the laws of the country where they are established are not 
subject to income tax or are, with respect to the aforementioned types of  income, subject to a tax treatment there which 
is considerably more favorable than that to which such income is subject to tax in Belgium, unless the taxpayer 
demonstrates, by means of any legally accepted means of evidence, that the payments are made with respect to genuine 
and sincere operations and do not exceed the normal limits”. 
The provision was introduced in 1954 and at that time only concerned payments to foreign holding companies enjoying 
a special and favorable tax regime. In 1973 its scope was extended to other non-resident persons or enterprises based in 
low-tax jurisdictions. In 1992 (with slight amendment by the Law of 15 December 2004) the provision was redrafted in 
its current format. For a discussion of the initial provision see e.g. Spruyt, A., “Base Companies”: Fiscaaljuridische 
analyse, Bruylant, 1986, 263-272; Zondervan, R., Les impôts sur les revenus et l’extranéité, Ets. Pauwels, 1967, 159-
165. For a comparative historical overview of the text of the statute see Thilmany, J., Transferts indirects de bénéfices, 
Ced Samson, 1996, 241 et seq.. 
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the making of certain payments to tainted non-residents is inspired by tax avoidance motives405. 
According to Art.54 BITC certain (in principle deductible) payments are tainted and are therefore 
non-deductible if they are made to well-defined beneficiaries because the provision presumes that 
such payments relate to artificial or sham transactions and/or do not meet the “arm’s length”-test. 
Those presumptions can, however, be rebutted by the taxpayer who must establish that the 
payments are made with respect to genuine and sincere operations and that they do not exceed the 
open market standards. The purpose of the provision is to dissuasive taxpayers from making 
certain payments to tainted beneficiaries. The provision does not entail a total reversal of the 
burden of proof to the taxpayer claiming a deduction for business expenses because with respect 
to the deduction of business expenses the taxpayer must under the general rule laid down in Art. 
49 BITC establish that the expense was made or borne with a view to obtain or retain taxable 
business income and justify the authenticity of the expense and the amount thereof by written 
documents. As will be explained hereafter (see margin no. 167), the taxpayer must meet the same 
burden of proof under Art. 54 BITC. However, Art. 54 BITC clearly strengthens the taxpayer’s 
burden of proof. In my opinion it does so in three ways. Neither Art. 49 BITC, nor Art. 26 BITC 
require the taxpayer to justify the “arm’s length”- character of his expenses to allow him to 
deduct such expenses (except for interest under Art.55 BITC)406. Under Art.49 BITC and – where 
payments are made to affiliated non-residents or residents of tax havens or non-residents 
benefiting from a privileged tax regime - under Art. 26 BITC, the tax administration must 
establish that expenses are excessive in order to reject the deduction of the excessive part of the 
expenses. This explains why Art. 26 BITC expressly provides that Art. 54 BITC prevails over 
Art. 26 BITC. Secondly, Art. 54 BITC places the taxpayer making tainted payments to residents 
of tax havens or non-residents benefiting from a preferential tax regime at a disadvantage when 
compared to taxpayers making similar payments to other beneficiaries. The taxpayer in the first 
case starts with a handicap since he is de jure precluded from deducting the payments and, if he 
wishes to deduct the payments, he must rebut two statutorily defined presumptions. In other 

                                                 
405 For many years a debate is going on whether Art. 54 BITC introduces in Belgian tax law a presumption of sham 
(see e.g. Kirkpatrick, J., Garabedian, D., Le régime fiscal des sociétés en Belgique, 3° éd., Bruylant, 2003, 183; Spruyt, 
A., “Base Companies”: Fiscaaljuridische analyse, Bruylant, 1986, 263; Zondervan, R., Les impôts sur les revenus et 
l’extranéité, Ets. Pauwels, 1967, 159; Supreme Court, 10 November 1964, Pas., 1964, I, 251; Supreme Court, 18 
March 1969, Pas., 1969, I, 641; Court of Appeals Gent, 5 February 1998, FJF, 98/167; Parl. St., Senaat, 1953-54, no. 
133, 2; Com. BITC 54/26) or whether it merely strenghtens the taxpayer’s ordinary burden of proof when he claims a 
deduction for the tainted expenses (Malherbe, J. and Ph., Les prix de transfert. Approche moniste ou dualiste?, Ann. 
Dr. Louvain, 2001, 175; Cauwenbergh, P., International Transfer Pricing, Intersentia, 1998, 139-140; Lagae, J.P., 
Mathieu, P., Prix de transfert entre sociétés belges et sociétés étrangères, Le droit fiscal international belge et 
l’évitement de l’impôt, éd. Jeune Barreau de Bruxelles, 1996, 100; Gemis, G., Hoe kijkt de Belgische fiscus tegen 
buitenlandse holdings aan? Zeven stokken achter de deur, A.F.T., 1991, 86; Van Crombrugge, S., Veinzingsvermoeden, 
aftrekbaarheidsvoorwaarden en bewijslast in Artikel 46 van het Wetboek van Inkomstenbelasting, Fiskofoon, 1984, 
151).  
In my opinion it cannot be denied that the first presumption included in Art. 54 BITC is a presumption that the 
underlying transaction for which the payments are made is a sham because the taxpayer is required to prove that the 
operation is genuine and sincere. On the other hand, case law has made it clear that what Art. 54 BITC requires the 
taxpayer to prove is not that the operation is not a sham but that the operation and the expense related thereto is caused 
by a business need. That of course supposes that the underlying operation is real. Accordingly, Art. 54 BITC does not 
depart from the basic rules regarding the burden of proof with respect to business expenses, but merely puts a heavier 
burden on the taxpayer (see infra margin no. 167). When holding against the taxpayer under Art. 54 BITC, recent court 
decisions show a tendency not to apply the heavy penalties applicable in case of sham, but lower or even no penalties 
(Court of Appeals Gent, 30 September 2003, Fisc. Act., 2003, 34/4 (note Desterbeck, F.); Trib. Antwerpen, 13 
December 2002, docket no. 00/6472/A, unpublished). 
406 Where the taxpayer has met his burden of proof under Art. 49 BITC and established , inter alia, the causal 
relationship between the making of the expense and the exercise of his business activity and justified the authenticity of 
the expense and the amount thereof, it belongs in my opinion to the tax authorities to challenge the amount of the 
expense if they believe it to be excessive. This follows in my opinion from a joint reading of Art. 49 jo. 53, 10° BITC 
(see also De Clippel, B., Transfer pricing in the absence of comparable market prices, Belgian Report, Cah. Dr. Fisc. 
Int., Vol. LXXVIIa, IFA 1992 Cancun Congress, Kluwer International, 1992, 302 and the authors quoted there). 



 143

words, he must lift the suspicious character of the payments vis-à-vis the tax authorities and later 
the courts. The taxpayer in the second case must not rebut any presumption or lift any suspicion 
to claim the deduction407. He is allowed to deduct his expenses provided that he complies with the 
ordinary rules of proof. Finally, as will be explained hereafter Art. 54 BITC rejects the deduction 
of certain expenses indirectly made to tainted beneficiaries, while under Art. 49 BITC such 
indirect payments are subject to the ordinary rules on the deductibility and proof.   
 
163. Art. 54 BITC enumerates the tainted expenses, i.e. interest, royalties, manufactured 
dividends and service fees. Although there cannot be any doubt that this list of expenses is 
exhaustive, still the term “the remuneration for activities and services” is extremely broad. This 
term can therefore encompass e.g. management fees, fees for all kinds of activities and services as 
well as insurance and reinsurance premiums408. On the other hand, it has been held that an 
indemnity payment made because of a breach of contract is not included in Art. 54 BITC409. The 
provision applies to all taxpayers who claim deductions for business expenses in Belgium, 
including permanent establishments of non-residents. 
 
164. The tainted beneficiaries are defined as non-residents which, according to the laws of the 
country where they are established are not subject to income tax or are, with respect to the items 
of income covered by Art. 54 BITC, subject to a tax treatment there which is considerably more 
favorable than that to which such income is subject to tax in Belgium. No affiliation relationship 
between payor and payee is required. The application of Art. 54 BITC is extended to branches of 
companies resident in normal tax jurisdictions if those branches are either not subject to tax in the 
State where they are established or benefit from a preferential tax treatment there410. Like Art. 26 
BITC, Art. 54 BITC fails to define the terms “not subject to income tax” and “subject to a 
considerably more favorable tax regime“. As to the requirement that the beneficiary is “not 
subject to income tax” Art. 54 BITC is identical to Art. 26 BITC. For the reasons explained above 
in connection the interpretation of Art. 26 BITC (see supra 3.1.1.1.), it is submitted that this term 
refers to taxpayers enjoying a subjective exemption from income tax411. However, the 
requirement concerning the preferential tax regime is phrased differently in the two provisions. 
Contrary to Art. 26 BITC - where one must have regard to the foreign tax regime that applies 

                                                 
407 See Parl. Question of 14 October 1997, Bull.Bel., 1988, 1055. 
408 Trib. Antwerpen, 14 February 2003, docket no. 02/657/A, unpublished. 
409 Court of Appeals Brussels, 2 October 1972, J.P.D.F., 1972, 306.  
410 Although the clear text of the statute suggests otherwise, it could be inferred from the cross-reference the legislative 
history of Art. 54 BITC to the interpretation of Art. 26 BITC that it is the intention of the legislator that Art. 54 BITC 
only refers to branches of non-resident companies and not to branches of resident companies. (Parl. St., Kamer, 1991-
92, B.Z., 444/1, 7; Kirkpatrick, J., Garabedian, D., Le régime fiscal des sociétés en Belgique, 3° éd., Bruylant, 2003, 
183; Lagae, J.P., Mathieu, P., Prix de transfert entre sociétés belges et sociétés étrangères, Le droit fiscal international 
belge et l’évitement de l’impôt, éd. Jeune Barreau de Bruxelles, 1996, 101; Thilmany, J., Transferts indirects de 
bénéfices, Ced Samson, 1996, 125). This is confirmed at various occasions in the Com. BITC under nos. 54/19, 22 and 
27.  Several authors take, however, a different view (see e.g. Minne, P., Douenias, S., Planification fiscale 
internationale des sociétés belges, Larcier, 2004, 344; Malherbe, J. and Ph., Les prix de transfert. Approche moniste ou 
dualiste?, Ann. Dr. Louvain, 2001, 176; Afschrift, T., Rayet, A., Les impôts sur les revenus et la loi du 28 juillet 1992, 
J.T., 1992, 810). Such is not surprising because, as I have explained above, it does not clearly follow from Art. 26 
BITC either that this provision only aims at branches of non-resident companies. Since under Belgian tax law, the 
intention of the legislator as expressed in the legislative history cannot overrule the clear text of the statute, it is 
suggested to amend Art. 54 BITC to exclude any doubt. However, for the reason explained with respect to Art. 26 
BITC there is no reason to apply Art. 54 BITC to payments made to branches of Belgian companies based in a non-
treaty country since the profit of such branches is subject to tax in Belgium at full rate.   
It is also clear that Art. 54 BITC does not apply to payments made by a Belgian company to its own foreign branch, 
since such expenses are not deductible for Belgian tax purposes because the branch is not a distinct legal person (except 
in case of banks) (see Com. DTT 7/312-313 for payments in the opposite direction).    
411 An additional argument is that Art. 54 BITC uses the term “not subject to income tax” clearly in connection with the 
taxpayer, while it defines the second group of tainted beneficiaries in connection to the item of income. 
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globally to all income of the beneficiary - Art. 54 BITC demands to consider only the tax regime 
that applies to the particular income item that is paid to the pertinent non-resident. One must thus 
make a comparison between how the relevant item of income is taxed abroad and in Belgium. 
The foreign tax regime applicable to the item of income that is taxed considerably more favorable 
than in Belgium can be the other State’s general tax regime or a specific preferential tax regime 
that sides that State’s general tax regime. As a result, a country with a common tax regime which 
is as burdensome or even more burdensome than the Belgian common tax regime, may fall under 
the scope of Art. 54 BITC if the particular income item (e.g. interest or royalties) enjoys a 
preferential tax treatment there that is considerably more favorable than the Belgian tax regime 
applying to that item of income. Because of the similarities between the terms used in the two 
provisions what has been written above with respect to the interpretation of the term “subject to a 
considerably more favorable tax regime“ for purposes of Art. 26 BITC also applies for purposes 
of Art. 54 BITC, save for the different comparison that must be made for purposes of determining 
whether the pertinent item of income is subject to a preferential tax regime abroad (see supra 
3.1.1.1.). I argued there, albeit with some proviso, that a systematic interpretation of the BITC 
advocates for applying the definitions laid down in the anti-avoidance provisions on the 
participation exemption also for purposes of the interpretation of the same or similar terms used 
in other anti-avoidance provisions. The tax authorities share this view. However, in a case 
involving the interpretation of Art.54 BITC a Court held that it is not sufficient for the tax 
authorities to demonstrate that a country is considered as a tainted country for purposes of the 
anti-avoidance provision on the participation exemption. They must also establish that the 
pertinent expense was subject in the hands of the foreign beneficiary to a considerably more 
favorable tax regime than in Belgium412. Shortly thereafter, however, a Tribunal was much more 
lenient and held that a Swiss holding company was to be treated as a tainted beneficiary because 
Swiss holdings are “only subject to a limited federal tax liability”. The Tribunal did not require 
any concrete proof of the Swiss tax regime applicable to the particular holding company and 
almost seems to rely on the common knowledge that Swiss holdings benefit from a preferential 
tax treatment that is considerably more advantageous than the general Swiss tax regime413. It 
thereby overlooks the effect of cantonal or municipal taxes, if any. If a country’s income tax 
regime provides for taxation at various levels of political subdivisions such as the federation, 
regions, cantons, municipalities etc., the particularities of that country’s tax regime must be taken 
into the equation414. Finally, it is noted that Art. 54 BITC, like Art. 26 BITC, unnecessarily 
restricts the scope of its application where it requires that beneficiary is not subject to tax or 
enjoys a preferential tax treatment abroad “according to the laws of the country where he is 
established” (see supra 3.1.1.1.).   
 

                                                 
412 Court of Appeals Antwerpen, 6 February 2001, FJF, 2003/108. The case involved the payment of management fees 
to a company resident of Liechtenstein. Under the anti-avoidance provisions on the participation exemption applicable 
for the year for which the dispute arose, several lists of tainted countries were issued by the tax authorities and 
published in the Belgian State Gazette (e.g. a list relating to foreign companies not liable to income tax). Liechtenstein 
was included in several of those lists. When the anti-abuse provisions on the participation exemption were redrafted in 
2002, Liechtenstein was again included in the list laid down in Art. 73/4 quater RDBITC. 
413 Trib. Antwerpen, 13 December 2002, unpublished. The Tribunal did not require evidence that the interest was taxed 
considerably more favorable in the hands of the Swiss company than that it would have been taxed in the hands of a 
Belgian recipient. Such is explained by a difference in wording between the provisions of art. 54 BITC as applicable 
for the year in which the dispute arose and the current wording thereof. The then applicable provision required that the 
beneficiary is a holding that is subject to a tax regime abroad that deviates from the general tax regime applicable in 
that country. Such demands a comparison between the general tax regime of the country of establishment of the 
holding and the tax regime applicable to the holding there. Compare this case with a holding to the contrary as far as 
the tax regime of Switzerland is concerned in general in Trib. Namur, 25 September 2002, FJF, 2003/12. 
414 See supra 3.1.3.2.2.; Lowagie, G., Dingenen, S., Onderkapitalisatie van vennootschappen, Fiscaal Praktijkboek, 
1996-1997, Directe Belastingen, Ced Samsom, 305.  
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165. In 1992 the scope of Art. 54 BITC has been broadened to cover not only direct payments to 
tainted beneficiaries but also indirect payment via conduits (individuals or legal entities) based in 
jurisdictions with a regular tax regime415. It thus envisages the case explained under Scheme 3 
under 1.3.1.1 in Part One of this study. The burden of proof that an indirect payment of tainted 
expenses falls within the provisions of Art. 54 BITC rests on the tax authorities. There is to my 
knowledge no case law that clarifies the interpretation of Art. 54 BITC in case of indirect 
payments. It is clear that Art. 54 BITC cannot apply where tainted payments are made by a 
Belgian company to an interposed person in a jurisdiction where it is subject to the general tax 
regime and that person uses the funds so received to make payments of a type that is not a tainted 
payment under Art. 54 BITC (e.g. a dividend; the payment of a purchase price for the sale of 
goods or assets) to e.g. a beneficiary in tax haven. It is questionable whether it applies where a 
Belgian taxpayer makes a tainted payment (e.g. interest) to an interposed person and that person 
makes a tainted payment of another kind (e.g. service fees) to a resident in a tax haven. If there is 
no evidence that the two transactions are connected with each other, there is in my opinion no 
ground to apply Art. 54 BITC. The key question is whether the extension of Art. 54 BITC to 
indirect payments offers a blanket norm to the tax authorities to challenge any structure involving 
connected arrangements whereby an interposed person receives e.g. Belgian source interest 
and/or royalties and pays the same item of income on to e.g. a tax haven resident (after deduction 
of a spread, if any) or whether Art. 54 BITC has a more limited scope. It has been suggested that 
Art. 54 BITC can only be applied where the interposed person is a nominee or a fiduciary agent 
or a person that does not assume any commercial risk with respect to its activity416. I agree. Under 
Art. 54 BITC the taxpayer must, inter alia, establish that the payments are made with respect to 
genuine and sincere operations. This suggests that he must prove that the operation is not a sham 
(but see also margin no. 167). I have outlined above under which circumstances the interposition 
of a person in a loan agreement or a license of intangible property cannot be regarded as a sham 
(see supra 2.3.2.3.1.b)). In the absence of sham, the interposed person operates in his own name 
and for his own account. As a result thereof, he has his own enforceable rights under the sub loan 
or license agreement and his own obligation to make payments under the head loan or license 
agreement which is independent from and not subject to him receiving payment under the sub 
loan or license agreements. The head lender or licensor can thus enforce his rights (e.g. to obtain 
payment) against the interposed person independently from the sub loan or license agreements. In 
such a case the interposed person clearly assumes a financial (and sometimes exchange) risk of 
his own. The assumption of such a risk has a price, which is reflected in the spread between the 
interest and royalties received and those that the interposed person is committed to pay to the 
head lender or licensor. Such a spread must be at “arm’s length”. The fact that the spread has 
been accepted in a prior ruling (or otherwise) with the tax authorities of a State that adheres to the 
EU Code of Conduct - and that the ruling policy of that State has not been found to infringe the 
requirements of the Code of Conduct - in my opinion underscores the seriousness of the operation 
as required by Art. 54 BITC. The conditions that may be imposed by the tax authorities of the 

                                                 
415 Parl. St., Kamer, 1991-92, B.Z., 444/1, 6. Strictly speaking the interposed person could be a Belgian resident but 
such conclusion is not supported by the legislative history. As the application of Art. 54 BITC to an interposed Belgian 
resident results in economic double taxation (since Art. 54 BITC also applies to the direct payment by the latter) it is 
believed that in practice the Belgian tax authorities will only apply it where the interposed person is a non-resident 
(without Belgian branch).   
416 Lagae, J.P., Mathieu, P., Prix de transfert entre sociétés belges et sociétés étrangères, Le droit fiscal international 
belge et l’évitement de l’impôt, éd. Jeune Barreau de Bruxelles, 1996, 102; Thilmany, J., Transferts indirects de 
bénéfices, Ced Samson, 1996, 125; Afschrift, T., Rayet, A., Les impôts sur les revenus et la loi du 28 juillet 1992, J.T., 
1992, 810. 
With respect to (the denial of) the withholding tax exemption on dividends, the legislative history to Art. 106 (4) 
RDBITC confirms that a fiduciary owner managing the shares in its own name but contractualy committed to pay on 
all the dividends and proceeds on the shares to a third party is not the ultimate recipient of those proceeds (Royal 
Decree of 20 January 2005, Report to the King (Belgian Official State Gazette, 1 February 2005, 2983).   
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State of residence of the interposed person to obtain the ruling (e.g. the required substance of the 
interposed person both in terms of assets engaged and employment of skilled personnel and 
managers; the required level of equity etc.417) further confirm the seriousness of the operation and 
the level of risk assumed by the interposed company. If one concludes that a scheme involving 
indirect payments falls within the scope of Art. 54 BITC, the fact that the tainted payment is 
made by the interposed person in another tax year than the year in which he received the initial 
payment from the Belgian taxpayer does in my opinion not exclude the application of the 
provision. However, the lapsing of such a time interval obviously complicates the tax 
administration’s burden of proof. 
 
166. Under Art. 54 BITC the burden of proof is divided amongst the tax authorities and taxpayer 
as follows. The tax authorities must establish that all conditions are satisfied for the provision to 
apply (e.g. nature of the payments; conditions as to the beneficiaries; conditions as to indirect 
payments). However, there is no requirement to prove fraud or an intention to fraud or to reduce 
the tax base. If the tax administration has administered its burden of proof, the taxpayer must 
establish that the payments are made with respect to genuine and sincere operations and do not 
exceed the normal limits. The taxpayer’s evidence thus includes two different components that 
must be satisfied simultaneously (see margin nos. 167-169). 
 
167. The requirement that the payments relate to genuine and sincere operations prima facie 
creates the impression that the taxpayer must establish that the operations are not a sham or not 
artificial418. However, the legislative history and the case law have made it clear that the taxpayer 
must bring up evidence that the operation satisfies a real need of the company and that the 
expenses are justified by an industrial, commercial of financial necessity419. However, such proof 
cannot be administered by merely submitting “paper” evidence, such as contracts, 
correspondence, accounting documents etc. because such documents permit to give an 
appearance of reality to fictitious operations. This would conflict with the purpose of Art. 54 
BITC which is to exclude the deduction of costs made in respect of fictitious operations420. In 
other words, the proof required from the taxpayer does not (primarily) relate to the legal reality of 
the operation. It relates to its economic, financial, industrial etc. justification. This proof imposed 
by Art. 54 BITC does in my opinion not differ from what the taxpayer is required to prove under 
Art. 49 BITC. As mentioned above, under the general rule of Art. 49 BITC the taxpayer must 
establish that the expense was made or borne with a view to obtain or retain taxable business 
income and justify the authenticity of the expense and the amount thereof by written documents. 
In order to ascertain that the expense is made or borne to obtain or retain taxable business income 
Courts traditionally require the taxpayer to establish that there exists a necessary relationship 
(“noodzakelijk verband”) between the making of the expense and the exercise of the business 

                                                 
417 See e.g. the Dutch Circular Letter (IFZ 2004/126 M of 11 August 2004) describing the conditions under with the 
Dutch tax authorities will or will not issue rulings on Dutch interposed companies engaged in intermediary financing 
activities for groups of companies requiring qualified directors and personnel and a minimum equity of 1% of the 
amount of outstanding loans or 2 million EUR per loan (whichever is lowest) whereby the effect of third party-
guarantees must also be taken into consideration, i.e. the guarantee can be called upon unconditionally or only to the 
extent that the equity of the interposed person is not sufficient to satisfy its liabilities (see also Part One, 1.1.2.2.). 
418 This part of the provision goes back to 1954 and is a reaction of the legislator against the then prevailing case law 
according to which the tax authorities had to prove that the underlying operations were a sham in order to be able to 
disallow the related expenses (see Van Crombrugge, S., Veinzingsvermoeden, aftrekbaarheidsvoorwaarden en 
bewijslast in Artikel 46 van het Wetboek van Inkomstenbelasting, Fiskofoon, 1984, 151-152). 
419 Parl. St., Senaat, 1953-54, no. 133, 3; Trib. Antwerpen, 14 February 2003, docket no. 02/657/A, unpublished; Trib. 
Antwerpen, 13 December 2002, docket no. 00/6472/A,unpublished; Supreme Court, 10 November 1964, Pas., 1965, I, 
251; Court of Appeals Brussels, J.P.D.F., 1960, 281.  
420 Court of Appeals Gent, 30 September 2003, Fisc. Act., 2003, 34/4 (note Desterbeck, F.); Com. BITC 54/29. 
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activity421. The taxpayer must demonstrate that the making of the expense is caused by the 
exercise of the business activity. For that reason Courts should preferably refer to the existence of 
a causal relationship (“oorzakelijk verband”) rather than of a necessary relationship422. Such a 
causal relationship is upheld if the taxpayer is able to justify that the expense is made to satisfy a 
commercial, financial or industrial need that relates to company’s business (and that it is not 
personal to e.g. the shareholders or directors of the company)423.  
 
168. Case law handed down under Art. 54 BITC with respect to loans requires that the taxpayer 
establishes that that the loan is needed to cope with important cash shortages which banks were 
not prepared to finance or that the loan is contracted to make a specific investment (e.g. in fixed 
assets or inventory) and that the yield of that investment appreciated over a certain period of time 
is able to set off the interest cost424. That requirement was found not to be met where a Belgian 
company distributed its retained earnings as a dividend to its shareholder, a 1929 Luxembourg 
holding, which in turn refinanced the company with part of the dividend by way of an interest 
bearing loan425. Similarly, with respect to patents and other intangibles the taxpayer must 
establish that the intangibles represent a value for his enterprise, that they are actually used and 
that they allow to expand the business. If they have not allowed such an expansion, the taxpayer 
must bring forward the circumstances justifying the absence of expansion. The Ruling Committee 
has refused to issue a ruling to a Belgian company that was contractually committed to pay to a 
company of the Isle of Man a royalty of 7% of annual turnover under a know how and trademark 
license allowing it to manufacture and sell certain goods under a trademark registered by the Isle 
of Man company. The Committee found that the Belgian company was committed to sell the 
goods to a Dutch company that was related to the Isle of Man company and that only those goods 
could be sold under the trademark. It also found that the goods were to be sold at price set to 
make good for the royalties. The Committee believed that structure was set up to sell goods at a 
non “arm’s length”- price and to transfer profits of the Dutch company to a tax haven426. With 
respect to the payment of reinsurance premiums by a Belgian insurance company to Guernsey 
reinsurers it was held that it is not sufficient for the insurance company to assert that reinsurance 
undeniably belongs to the ordinary activities of an insurance company. The deduction of the 

                                                 
421 Under Belgian tax law, the fact that all income produced by a company is characterized as business profit does not 
imply that all expenses incurred by a company are business expenses that are deductible. According to traditional case 
law there is a necessary or causal relationship between the expense and the exercise of a business activity if the making 
of the expense is justified by the commercial etc. needs of the company. However, recent case law has further qualified 
that requirement and disallowed the deduction of expenses where the taxpayer failed to prove to what extent the 
underlying operation was necessary to realize the company’s object as defined in its by-laws. The fact that there must 
be a necessary or causal relationship between the expense and the exercise of a business activity does, however, not 
mean that the taxpayer must demonstrate that without the making of the expense he would not have been able to realize 
the income. Since on the other hand the tax authorities do not have the right to interfere with the taxpayer’s decisions to 
achieve particular economic goals or to question his management decisions, it is difficult to draw the line between the 
tax authorities’ authorized and unauthorized investigation powers under Art. 49 and 54 BITC. See e.g. Supreme Court, 
18 January 2001, FJF, 2001/220; Supreme Court, 27 February 1987, FJF, 87/11; Court of Appeals Liège, 28 April 
1999, FJF, 99/276; Court of Appeals Liège, 25 March 1992, FJF, 92/120; Court of Appeals Liège, 27 May 1992, 
J.D.F., 1992, 243 (note Nemery de Bellevaux, J.P.) For criticism on this case law and opposite views see e.g. Coppens, 
P.-F., L’entreprise façe au droit fiscal belge, Larcier, 2004, 79 and 102 et seq.;, Kirkpatrick, J., Garabedian, D., Le 
régime fiscal des sociétés en Belgique, 3° éd., Bruylant, 2003, 165; Malherbe, J., et alia, Droit Fiscal, L’impôt des 
sociétés, De Boeck & Larcier, 1997, 77.   
422 Van Crombrugge, S., Beginselen van de vennootschapsbelasting, Vierde herwerkte uitgave, 1994, Biblo, 86. 
423 Van Crombrugge, S., Beginselen van de vennootschapsbelasting, Vierde herwerkte uitgave, 1994, Biblo, 86-87 (and 
the case law quoted there); Van Crombrugge, S., Veinzingsvermoeden, aftrekbaarheidsvoorwaarden en bewijslast in 
Artikel 46 van het Wetboek van Inkomstenbelasting, Fiskofoon, 1984, 153. 
424 Court of Appeals Gent, 27 September 1988, A.F.T., 1989, 82 (note Jorion, G.); Court of Appeals Brussels, J.P.D.F., 
1960, 281. 
425 Supreme Court, 10 November 1964, Pas., 1965, I, 251. 
426 Ruling Ci. Com./028 of 7 February 1994, Bull. Bel., 1997, 39. 
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premium was nevertheless allowed because the company submitted an independent expert 
opinion according to which (i) the reinsurers were well established reinsurance companies; (ii) 
from an actuarial point of view there were no objections to enter into the reinsurance contracts; 
(iii) the reinsurance method applied was common for the risks that were reinsured and (iv) the 
conditions and tariffs were technically acceptable and in accord with market practices427. Finally, 
with respect to commissions and management fees it was held that a commission paid by a 
Belgian company to a Liechtenstein trust related to a genuine and sincere operation where the 
company sold a manufacturing patent to the trust in an attempt to protect the patent from being 
seized by a party with which the company was involved a litigation for infringement of the 
patent. The Belgian company paid a commission (which was linked to the sales turnover) to the 
Liechtenstein trust. It is not clear which service the trust performed to the Belgian company and 
that entitled it to the commission. However, the Court accepted the deductibility of the 
commission because it found that there was a real threat that the patents would be seized and that 
the sale was advised by an independent third party (the Patent Office); that the contracts had been 
executed as agreed and that over time the commission had been renegotiated downwards even 
before the deduction was disallowed by the tax authorities. It is submitted that the Court took a 
very lenient approach and that it should have further investigated for what kind of services the 
commission was actually paid428. The same Court took a much more rigid (but reasonable) 
approach in a case of a Belgian building company paying a commission to a Liechtenstein 
company that allegedly introduced clients, where the company had not brought forward any 
evidence as to the concrete activities of that company and of the clients allegedly introduced and 
where that company paid a fee for so-called coordination services to a Dutch architect who also 
represented the Liechtenstein company429.       
 
If the taxpayer fails to establish that the payments relate to genuine and sincere operations, the tax 
authorities are entitled to disallow the deduction of the entire expense430. 
 
169. In addition, the taxpayer must prove that the payments do not exceed the normal limits. The 
legislative history clarifies that the legislator has intended to refer to the “arm’s length”- standard. 
It is stated that “the taxpayer must establish that…the amount of consideration is comparable to 
the amount that one should obtain for operations of  the same kind under market conditions”. For 
each type of tainted payment, the term “normal limits” must thus be construed by reference to the 
conditions which would have been agreed upon between independent enterprises in comparable 

                                                 
427 Trib. Antwerpen, 14 February 2003, docket no. 02/657/A, Unpublished. 
428 Court of Appeals Gent, 5 February 1998, FJF, 98/167. A reading of the decision does not allow to give a conclusive 
answer. Did the trust grant a right to use the patent back to the Belgian company in which case the commission rather 
qualifies as a royalty and the transaction then looks very artificial? Did the trust charge a fee to cover its liability in case 
the party with whom the company was involved in the litigation would sue the trust for damages, as the Court seems to 
suggest? Or did it charge a commission because it was responsible for the marketing of the manufactured goods? The 
Court held that the commission was sales related and that the Belgian company had no sales department, nor any sales 
representative. But then the Court should have asked for evidence that the trust was in charge of the sales and had the 
qualifying personel to do so.  
429 Court of Appeals Gent, 30 September 2003, Fisc. Act., 2003, 34/4 (note Desterbeck, F.).  
430 See e.g. the aforementioned decision of the Court of Appeals of Gent (Court of Appeals Gent 20 June 1986, A.F.T., 
1987, 195 (note Vanhaute, P.)) where the Court conluded that a loan from a Swiss company was fictitious and then 
disallowed the deduction of the interest under Art. 54 BITC. The tax authorities are, however, prepared to reimburse 
the withholding tax which the Belgian payor has withheld on the tainted payments and paid to the Treasury. This 
concession is justified by the desire to avoid juridical double taxation (Com. BITC 54/31). It is believed that this is 
rather an issue of economic double taxation since the withholding tax is retained by the Belgian payor on account of the 
foreign beneficiary, while the disallowed expenses are taxed in the hands of the payor.   
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transactions under prevailing market circumstances431. Some authors regret this strict application 
of the “arm’s length”- test and argue in favor of an application of the subjective approach to the 
“arm’s length”-standard as practiced by Courts under Art.26 BITC432. However, the wording of 
Art.54 BITC (which differs from that of Art. 26 BITC) and the legislative history to the provision 
leave little room for such a subjective interpretation. The scant case law, discussed hereafter, does 
not make use of a subjective approach to the “arm’s length”- test either. One author has argued 
that an expense exceeds the normal limits if there is no underlying service and that it is difficult to 
accept that an expense that constitutes the consideration for a service actually performed could 
still be disallowed because it exceeds the normal limits433. That point of view cannot be endorsed. 
If there is no underlying service the taxpayer will fail to meet the first part of his burden of proof 
(genuine and sincere operations) and of course the expense will in that case automatically exceed 
the normal limit. If, on the other hand, a service is actually performed that does not mean that 
ipso jure the fee charged for that service is in accord with the price charged in the market for a 
similar or comparable service. Where the BITC itself contains rules to determine the “arm’s 
length”- character of a fee, Courts have a tendency to rely on such rules to control whether or not 
the expense exceeds the normal limits434. Such rules exist for interest (cfr. Art. 55 and 56 BITC). 
The deduction of reinsurance premiums has been allowed on the basis of an expert opinion 
establishing that the conditions and tariffs were technically acceptable and in accord with market 
practices435. On the other hand, the deduction of commission payments has been rejected because 
they varied between 4 to 12,5 % of the cost of the building project436.    
 
If the expenses exceed the normal limits, only the deduction of the excessive part of the payment 
is disallowed. The literal text of the statute does not support that conclusion, but it has been 
confirmed by the Minister of Finance and Supreme Court case law437.  

                                                 
431 Malherbe, J. and Ph., Les prix de transfert. Approche moniste ou dualiste?, Ann. Dr. Louvain, 2001, 177; Lagae, 
J.P., Mathieu, P., Prix de transfert entre sociétés belges et sociétés étrangères, Le droit fiscal international belge et 
l’évitement de l’impôt, éd. Jeune Barreau de Bruxelles, 1996, 103. 
432 Peeters, B., Cauwenbergh, P., Implementation of the Internationally accepted “At Arm’s Length” Standard in 
Belgian Tax Law regarding Multinational Groups of Companies, Intertax, 1995, 568-569. They argue that the tax 
authorities and the Courts should at least take into consideration the elements that are specific for the particular 
transaction (such as special low pricing arrangements set for purposes of market penetration). It is believed that the 
OECD “arm’s length”- standard requires the tax authorities to take into account this kind of business strategies in 
determining the comparability of controlled and uncontrolled transactions (see OECD Transfer Pricing Guidelines for 
Multinational Enterprises and Tax Administrations, nos 1.31 et seq.).  
433 Van Crombrugge, S., Veinzingsvermoeden, aftrekbaarheidsvoorwaarden en bewijslast in Artikel 46 van het 
Wetboek van Inkomstenbelasting, Fiskofoon, 1984, 154. 
434 Trib. Antwerpen, 13 December 2002, docket no. 00/6472/A, unpublished; Court of Appeals Gent, 27 September 
1988, A.F.T., 1989, 82 (note Jorion, G.). The courts (implicitly) relied on Art. 50, 1° BITC 1964 (the predecessor of the 
current Art. 55 BITC) which at that time provided for other criteria to determine the “arm’s length”- character of 
interest.  
435 Trib. Antwerpen, 14 February 2003, docket no. 02/657/A, unpublished. 
436 Court of Appeals Gent, 30 September 2003, Fisc. Act., 2003, 34/4 (note Desterbeck, F.) 
437 Parl. St., Kamer, no. 444/9, 1991-92, 132; Supreme Court, 27 September 1966, Pas., 1967, I, 121 (reversing a 
decision of 12 February 1963, Pas., 1963, I, 662). Here again, the tax authorities are prepared to reimburse the 
withholding tax withheld on the excessive payments (supra note 429). This concession is surprising because it is totally 
opposite to the internationally accepted rule under tax treaties that in case of excessive interest and royalties the source 
State should not even grant a reduction of withholding tax (see Art. 11 (6) and 12 (4) OECD MC). It is suggested that 
where the tainted beneficiary is a resident of a treaty country and the relevant treaty is in accordance with Art. 11 (6) 
and 12 (4) OECD MC, Belgium should instead of reimbursing the withholding tax levy supplementary  withholding to 
level it to the domestic withholding tax rate.  
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3.1.2.2. Thin capitalization-rules 
 
3.1.2.2.1. Art. 198, 11° BITC (interest paid to lenders enjoying a preferential tax 
regime)438 
 
170. Art. 198, 11° BITC disallows the deduction of interest if a debt/equity ratio is exceeded and 
the payment is made to certain tainted beneficiaries. According to its legislative history Art. 198, 
11° BITC is a provision that aims at combating the thin capitalization of Belgian companies439. In 
my view this is only partially true. It follows from the scope of the tainted beneficiaries of the 
interest (i.e. residents and non-residents that are not subject to tax or enjoy a preferential tax 
regime for interest income) that the provision also wants to avoid base erosion and profit shifting 
to low taxed lenders. The provision differs significantly from traditional thin capitalization-rules 
applicable in other jurisdictions440. It does not envisage shareholders loans but loans granted by 
low taxed lenders (which could be shareholders); it sets a debt/equity ratio that significantly 
exceeds the ratios commonly applied in other jurisdictions; it does not recharacterize the 
disallowed interest expense into a dividend etc. As a result, the practical scope of the provision is 
very limited441. 
 
171. The rule applies to Belgian companies and Belgian permanent establishment of non-resident 
companies making interest payments on tainted loans. As will be explained below, the application 
of the rule to permanent establishments - and in particular the interpretation of the debt/equity 
ratio - gives rise to serious practical difficulties. For purposes of Art. 198, 11° BITC the term 

                                                 
438 Art. 198, 11° BITC reads as follows: “The following items are not deductible as business expense:(...). 
Notwithstanding the provisions of Art. 54 and 55 BITC, interest paid on loans (other than bonds or similar types of 
securities which are publicly issued) where the real beneficiary of such interest is not subject to income tax or is, with 
respect to this interest, subject to a tax treatment which is considerably more favorable than the tax treatment following  
from the general tax regime in Belgium, if and to the extent that the total amount of these loans exceeds 7 times the sum 
of the taxed reserves at the beginning of the taxable period plus the paid-up capital at the end of the taxable period”. 
Art. 198, 11° BITC applies as of 1 January 1997. 
439 Parl. St., Kamer, 1996-1997, no. 952/8, 38. 
440 Although some countries challenge undercapitalization of companies on the basis of their common transfer pricing 
rules or GAARs, some enact specific the capitalization rules. Such rules attempt to prevent companies from being 
financed with debt rather than with equity and thus to prevent companies from eroding their tax base through the 
deduction of interest. They typically envisage shareholder loans because only for such loans non-deductible dividends 
are capable of being transformed into deductible interest. In order to avoid circumvention of the rule, they also envisage 
loans granted by companies related to the shareholders or loans by unrelated parties that have obtained the funds 
themselves from the shareholder or group companies of the borrower. The tainted loans are typically those that are 
granted by non-residents because if the borrower and the lender are based in the same country, there is no loss of tax 
revenues: the deduction of the interest is matched by the taxation of that interest with the lender. (The ECJ has held that 
such a rule entails an infringement of the freedom of establishment under Art. 43 EC-Treaty, ECJ, 12 December 2002, 
Lankhorst-Hohorst, C-324/00, and as a result of that holding several EC-Member States have amended their legislation. 
For a recent overview of thin capitalization rules in neighbourhood EC-Member States see Lowagie, G.,  
Onderkapitalisatie, Fiscoloog Internationaal, 2005, no. 258, 6). Typically, a debt/equity ratio is provided pursuant to 
which interest paid with respect to the excessive debt is disallowed as expense and/or recharacterized as dividend 
(sometimes also for withholding tax purposes). The tainted debt is typically limited to the shareholder loans (enlarged 
concept as aforementioned) and the equity is either equal to the company’s paid-up capital or the so-called net equity 
(capital plus taxed reserves). Sometimes exceptions are provided if the borrower can prove that an unrelated lender 
would have made the same type of loan arrangement than the affiliated lender. For a detailed overview and discussion 
of thin capitalization rules worldwide see Piltz, D., International aspects of thin capitalization, General report, Cah. 
Dr. Fisc. Int., vol. LXXXIb, IFA 1996 Genève Congress, Kluwer, 1996, 83.  
441 Minne, P., Douénias, S., Planification fiscale internationale des sociétés belges, Larcier, 2004, 349. 
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“loans” must be broadly construed as including any interest bearing financing arrangement442. 
However, publicly issued bonds and similar securities are expressly excluded.  
 
Debt is tainted if the loans are granted by a lender that is either not subject to income tax or that 
is, with respect to the interest, subject to a tax treatment which is considerably more favorable 
than the tax treatment following from the general tax regime in Belgium. The residence of the 
lender is immaterial: the lender can be a resident of Belgium or a non-resident of Belgium (with 
or without Belgian branch). The term “not subject to tax” is identical to the one included in Art. 
26 and 54 BITC discussed before and must be construed in the same way. I argued there that the 
term refers to taxpayers enjoying a subjective income tax exemption (see supra 3.1.1.1.). The 
term “is, with respect to the interest, subject to a tax treatment which is considerably more 
favorable than the tax treatment following from the general tax regime in Belgium” differs from 
the term used in Art. 26 and 54 BITC. It is drafted in that way to ascertain that loans granted by 
Belgian coordination centers are included amongst the tainted debt. For purposes of applying Art. 
198, 11° BITC, the term requires a comparison between the taxation of the interest under the 
Belgian general corporate tax regime (i.e. taxation at full rate) and the tax regime applicable to 
the interest in the hands of the lender. If the latter tax regime is considerably more favorable - a 
term which is not further defined, nor explained - than the Belgian general tax regime on interest, 
the loan made by that lender is tainted debt. Since at the time of enactment of Art. 198, 11° BITC 
Belgian coordination centers were not subject to tax on interest received but only subject to lump-
sum tax regime on certain cost items, loans made by coordination centers clearly enter into the 
scope of the provision. Foreign tax regimes having the same features as the Belgian coordination 
tax regime must undoubtedly be considered as being considerably more favorable than the 
Belgian general tax regime applicable to interest. For other foreign special tax regimes one can 
usefully rely on the 15%-benchmark laid down in the anti-avoidance provisions on the 
participation exemption, but such interpretation method cannot be fully decisive in view of the 
different wording of the two provisions. It is striking that the tax authorities do not consider the 
anti-avoidance provision on the participation exemption to be controlling for purposes of 
interpreting Art. 198, 11° BITC443. Unlike Art. 26 and Art. 54 BITC, Art. 198, 11° BITC does not 
require that the beneficiary of the interest is not subject to tax or enjoys a preferential tax regime 
“according to the laws of the country where he is established”. The text of this anti-voidance 
provision is thus drafted smarter and hits also lenders that enjoy a tax privilege abroad under 
rulings or administrative practices that depart from the laws of the jurisdiction where they are 
established. Finally, it must be noted that unlike Art. 26 and 54 BITC, a permanent establishment 
based in a tax haven or in a country where it enjoys a preferential tax regime of a company based 
in a jurisdiction with a normal tax regime is not envisaged in Art. 198, 11° BITC. However, that 
does not mean all such permanent establishments are excluded from the scope of the provision. 
Since a permanent establishment is not independent from its head office, the head office must be 
regarded as the beneficiary of the interest in the meaning of art. 198, 11° BITC. If the head office 
has a permanent establishment in another State and the combined structure enjoys a favorable tax 
regime on interest income (e.g. a Luxembourg company with a Swiss finance branch) it can, 
provided the above 15% benchmark is met (which is typically the case), be regarded as being 

                                                 
442 Malherbe, J. and Ph., Les prix de transfert. Approche moniste ou dualiste?, Ann. Dr. Louvain, 2001, 182; Contra: 
Lowagie, G., Dingenen, S., Onderkapitalisatie van vennootschappen, Fiscaal Praktijkboek, 1996-1997, Directe 
Belastingen, Ced Samsom, 296-297 and 315 according to whom only loans as defined in the Belgian Civil Code 
qualify (conveyance of a sum of money by one person to another under the obligation for the latter to reimburse that 
sum over time with interest) installment sales or leasing, interest on current accounts; reinvoicing; factoring; etc. would 
not qualify. Case law under the thin-capitalization provision of Art. 18, 4° BITC (see under 3.1.2.2.2) is divided on the 
question (Trib. Namur, 24 November 2004, FJF, 2005/99 (narrow interpretation); Trib. Antwerpen, 25 June 2003, FJF, 
2004/111 (broad interpretation). 
443 Circular Letter of 4 September 2001, Bull. Bel., 2002, 2274, § 17..  
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subject to a tax treatment that is considerably more favorable than the Belgian general tax regime 
on interest in the meaning of Art. 198, 11° BITC.  
 
172. According to Art. 198, 11° BITC the tainted lender must be the “real recipient” (”werkelijke 
verkrijger”/”bénéficiaire effectif”) of the interest. Obviously such term has been used to avoid 
conduit structures where a person or legal entity is interposed in a jurisdiction where that person 
or entity is subject to a general tax regime on the interest received, but pays all or part of that 
interest on to a lender based in a tax haven or enjoying preferential tax regime444. However, the 
legislative history does not confirm, nor invalidate that presumption. If that presumption is 
correct, it is, however, difficult to understand why the legislator four years after he introduced a 
provision with a (partially) identical goal in the aforementioned Art. 54 BITC (“paid, either 
directly or indirectly”) uses a different wording in Art. 198, 11° BITC. The statute, nor the 
legislative history contain the slightest clue how the term “real recipient” must be construed. The 
term appears in no other provision of the BITC445. Since the French version of Art. 198, 11° BTC 
uses the term “bénéficaire effectif” and that term is used in the official French version of Articles 
10-12 of the OECD MC and the French version of the Belgian tax treaties - which means 
“beneficial owner” in the English version of the OECD MC - it is tempting to construe the term 
“real recipient” as having the same meaning as “beneficial owner” or “bénéficaire effectif” under 
the OECD MC and the Belgian tax treaties. Not surprisingly, several authors have come to that 
conclusion446. The problem with that suggestion is that the meaning of term used in the OECD 
MC is very unclear too. First, the term “beneficial owner” is not defined under the OECD MC 
either. If a term is not defined under the OECD MC, according to Art. 3 (2) OECD MC the 
undefined treaty term must be construed according to the income tax law provisions of the State 
applying the treaty, which in the case at hand is Belgium, the source State of the interest (unless 
the context of the treaty requires otherwise). This circular reasoning brings us back to Belgian 
domestic law and the term “real recipient”, which is not defined there. Secondly, the concept of 
“beneficial ownership” originated in common law (and in particular in trust law). The notion is 
not known in civil law jurisdictions (like Belgium) and is difficult to transpose into such 
jurisdictions. Thirdly, it is true that the OECD Commentary describes the meaning of the term 
“beneficial owner”. Such description is essentially a negative description of taxpayers that cannot 
be considered as being the “beneficial owner” of dividends, interest or royalties. The description 
has evolved over time. Initially, the only clear effect of the negative description was that agents 
and nominees were not to be considered as beneficial owners, but the term “beneficial owner” has 
been given a wider economic dimension (also excluding from the term conduit companies with 
narrow powers over the income received) in the 2003 OECD Commentary447. It is highly 

                                                 
444 Malherbe, J. and Ph., Les prix de transfert. Approche moniste ou dualiste?, Ann. Dr. Louvain, 2001, 181. 
445 In two provisions of Belgian tax law, the term “uiteindelijk gerechtigde” is used, which is translated in French as 
“bénéficiare effectif” also in Art. 198, 11° BITC. (i.e. the Law of 31 December 2003 on tax amnesty, where it is not 
defined either) and in the Law of 17 May 2004 implementing the Savings Directive. Confusing statements have been 
made by in the legislative history to the Law of 31 December 2003 and by the MoF in the context of that Law as to the 
meaning of “beneficial owner”. In the Law implementing the Savings Directive the term “beneficial owner” is defined 
as “elke natuurlijke persoon die de interestbetalingen ontvangt, of ten gunste van wie interestbetalingen zijn toegekend, 
tenzij deze aantoont dat de interest niet ter zijner gunste zijn ontvangen of toegekend” (“any individual who receives 
interest payment or any individual for whom an interest payment is secured, unless he provides evidence that it was not 
received or secured for his own benefit”). Surprisingly, the term “beneficial owner” has not been used in the provisions 
of the RDBITC that implement the Interest & Royalty Directive. The interpretation of the term “beneficial owner” is 
further discussed in Part Three, 7.1.2.5. 
446 Schoonvliet, E., Debt/Equity ratio 7/1: wie zijn de besmette genieters?, Fiscoloog Internationaal, 1998, no. 170, 1; 
Afschrift, T., Berthelon, I., L’impôt  sur les revenus et l’arrêté royal du 21 décembre 1996, J.T., 1997, 365. Contra: 
Docclo, C., La sous-capitalisation des sociétés, Quelques réflexions sur l’article 198, alinea 1, 11° du Code des impôts 
sur les revenus, R.G.F., 1999, 222. 
447 De Broe, L., Kroniek dubbelbelastingverdragen, T.R.V., 2004, 645; 2003 OECD Commentary on Art.10, § 12 and 
12.1. 
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questionable whether such an economic interpretation (emerging from a Commentary meant to 
construe tax treaties between OECD Member Countries that is not binding on Courts and that not 
has been approved by Belgian Parliament) can simply be transposed for purposes of construing a 
provision of Belgian domestic law where – as has been discussed before (see 2.3.) – tax is 
imposed on legal reality and not on economic reality or economic substance. In any event the 
Com. DTT still (i.e. the notwithstanding the changes made to the 2003 OECD Commentary) 
states that it is the legal owner or usufructholder of the income generating assets that must for 
purposes of the Belgian tax treaties be considered as “beneficial owner” of that income448. 
Finally, translation issues arise. In the vast majority of the Dutch version of the Belgian tax 
treaties the term “beneficial owner” is translated in Dutch as “uiteindelijke gerechtigde” and not 
as “werkelijke verkrijger”, the term used in Art. 198, 11° BITC. Only in exceptional cases (e.g. 
the Belgium/Finland and Belgium/Malta tax treaty) the treaty uses the term “werkelijke genieter” 
(which is synonymous to “werkelijke verkrijger”) instead of “uiteindelijke gerechtigde”. 
However, in view of the fact that in French (another authentic language of Belgian treaties and 
Belgian domestic domestic) the term is translated as “bénéficiare effectif” it is doubtful whether 
any consequences should be attached to these differences. These interpretation issues raised with 
respect to the notion of “beneficial owner” under the OECD MC and Belgian treaties are 
addressed in Part Three, sub 7.1.  
 
173. In view of the above and in order to apply a coherent approach to indirect payment structures 
both under Art. 198, 11° and Art. 54 BITC, I suggest to give a strict legal interpretation to the 
term “real recipient”. Accordingly, where the interposed person operates in his own name and for 
his own account and, as a result thereof, has his own enforceable rights under both head and sub 
agreements and his own obligation to make payments under the head loan which is independent 
and unconditional from him receiving payment under the sub loan and the head lender has 
enforceable rights against the interposed person independent from the sub loan, that interposed 
person must be considered as the “real recipient” of the interest449. Such person incurs a real 
financial (and sometimes exchange) risk. That risk must be rewarded by an “arm’s length”- 
spread. The seriousness of the operation will be underscored if that margin has been accepted in a 
prior ruling by the tax authorities of a State that adheres to the EU Code of Conduct. The MoF 
has had the opportunity to give his opinion on whether an interposed finance company under such 
kind of conduit structure was to be treated as the “real recipient” of the interest. The MoF refused 
to answer the question because he needed more information to do so450. 

                                                 
448 Com. DTT 10/204; 11/204 and 12/203. 
449 Schoonvliet, E., (Debt/Equity ratio 7/1: wie zijn de besmette genieters?, Fiscoloog Internationaal, 1998, no. 170, 2) 
and Afschrift, T. and Berthelon, I. (L’impôt  sur les revenus et l’arrêté royal du 21 décembre 1996, J.T., 1997, 365) 
take the same position based on a strict legal interpretation of the term “beneficial owner” under the OECD MC and the 
Belgian tax treaties. Others initially apply a legal interpretation of the the term which they subsequently turn into an 
economic one (Lowagie, G., Dingenen, S., Onderkapitalisatie van vennootschappen, Fiscaal Praktijkboek, 1996-1997, 
Directe Belastingen, Ced Samsom, 311-314).  
450 Parl. Question no. 238 of 9 May 1997, Bull. V&A, Senaat, no. 1-51, 1996-97, 2582. The facts were presented as 
follows: A Belgian borrower pays interest on a loan to a finance company that in turn financed the operation by issuing 
bearer bonds both privately and publicly. It was assumed that the bonds were partially held by tainted lenders and 
partially by non-tainted lenders. An “arm’s length”- spread was agreed in a ruling with the tax authorities of the State 
of residence of the interposed company and was taxed there under the normal tax regime that was comparable to the 
Belgian tax regime. In view of the fact that the bonds were bearer bonds, the question was also raised how the tax 
authorities would prove the ownership of the bonds since neither the Belgian borrower nor the financing company 
know the identity of the bondholders. The MoF requested to receive the following additional information: term of the 
loans; interest rates; type of the Belgian company; State of residence of the finance company and the bondholders; 
description of the tax regime applicable to both. However, the MoF did say that in his view the structure could fall 
within the scope of Art. 54 BITC. That seems to suggest that in his view Art. 54 BITC has a broader scope of 
application with respect to conduit structures than Art. 198, 11° BITC. It is impossible to conclude on that point 
because neither the legislative history on Art. 54 BITC, nor the one on Art. 198, 11° BTC shed any light on the 
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174. The interest deduction is disallowed if, at any time during the taxable period, the total 
amount of the tainted debt exceeds seven times the sum of the taxed reserves at the beginning of 
the taxable period and the paid-up capital at the end of the taxable period451. Other debt than the 
tainted debt is thus disregarded for purposes of determining whether the debt/equity ratio is 
exceeded. The legislator has fixed the debt/equity ratio at 7:1 after having gathered information 
on the ratios applied by companies that borrowed from Belgian coordination centers. The ratio 
was set at such a high figure to permit coordination centers to finance Belgian group members 
without being affected by Art. 198, 11° BITC452. That seems to suggest that the true rationale of 
the provision is to avoid profit shifting to non-resident lenders based in tax havens or benefiting 
from a preferential tax regime. In order to avoid challenges that the provision infringes the EC-
Treaty freedoms if it would only have applied to non-residents of Belgium (and thus to EC-
residents), the Belgian legislator was forced to include the Belgian coordination centers. In order 
not to affect the business of coordination centers, he had to set a high debt/equity ratio. This high 
ratio has turned Art. 198, 11° BITC into an ineffective provision in particular with respect to the 
non-residents lenders that it really intended to target.   
 
175. The application of the debt/equity ratio is problematic in case of Belgian branches. Neither 
the statute, nor the legislative history thereto clarifies how the ratio must be applied to branches. 
A Belgian branch has no paid-up capital and its taxed reserves are formed by its profit that is not 
repatriated to its head office453. There are at least three possible ways to interpret the rule454. First, 
one treats the branch as a distinct entity for Belgian tax purposes, as one normally does. That 
means that the tainted debt outstanding at the branch can be compared only to the taxed reserves 
of the branch because it has no paid-up capital. A branch with a small amount of taxed reserves or 
a loss making branch will (almost) be hit immediately by Art. 198, 11° BITC. Such seems to lead 
to a discrimination between a Belgian branch and a Belgian company because the ratio of a 
Belgian company having the same amount of reserves or losses is affected by its paid-up 
capital455. Under a second interpretation, one does not treat the branch as a distinct taxpayer for 
Belgian purposes but looks at the company as a whole: all of the outstanding tainted debt of the 
company must then be measured against all of its taxed reserves and paid-up capital. A 
complicating factor is that the determination of the amount of such reserves and paid-up capital 
must occur under foreign tax law. Those rules may significantly differ from those applicable in 
Belgium. If the head office also has tainted debt outstanding, the branch could be hit by Art. 198, 
11° BITC while it could have escaped under the first interpretation if it has sufficient taxed 
reserves of itself. Under a third interpretation one combines the two former one: the tainted debt 
of the branch is compared to the taxed reserves and the paid-up capital of the entire company. It 
gives rise to the same complication as under the second interpretation, but avoids that tainted debt 
that is unrelated to the branch affects the deduction of interest by the branch.     
 

                                                                                                                                                 
interpretation of those provisions with respect to conduit structures. Since 1997 nothing has been heard back from the 
MoF.     
451 Parl. Question no. 238 of 9 May 1997, Bull. V&A, Senaat, no. 1-51, 1996-97, 2582. For a discussion of various 
pratical application issues with respect to the debt/equity ratio, see Docclo, C., La sous-capitalisation des sociétés, 
Quelques réflexions sur l’article 198, alinea 1, 11° du Code des impôts sur les revenus, R.G.F., 1999, 219 et seq..  
452 De Broe, L., de la Serna, M., Les règles fiscales belges destinées à lutter contre la sous-capitalisation des sociétés à 
l’épreuve du droit européen, Liber Amicorum J Malherbe, Bruylant, 2006, 310-311. 
453 Com. BITC 235/35 and 40. 
454 Docclo, C., La sous-capitalisation des sociétés, Quelques réflexions sur l’article 198, alinea 1, 11° du Code des 
impôts sur les revenus, R.G.F., 1999, 219 and 221. 
455 Losses or negative reserves must not be deducted from the paid-up capital (Report to the King, Royal Decree of 20 
December 1996, Belgian Official State Gazette, 32640). 
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176. If the debt/equity ratio is exceeded, that part of the interest that relates to the tainted debt in 
excess of the ratio is treated as a disallowed business expense456. It is not treated as a dividend, 
neither for purposes of imposing the corporate tax nor for levying withholding tax. The text of 
statute makes it clear that even if the debt/equity ratio is not exceeded, that part of the non-
excessive interest can be a disallowed expense if it fails to meet the tests laid down in Art. 54 
BITC (see supra 3.1.2.1.) or 55 BITC (non “arm’s length”- interest). 
 
3.1.2.2.2. Art. 18, 4° BITC (Interest paid to certain shareholders and directors) 
 
177. Art. 18, 4° BITC (which was introduced in 1992) is in part a thin capitalization-rule that 
comes closer to the traditional thin capitalization-rules applicable in other jurisdictions than the 
aforementioned Art. 198, 11° BITC and in part a rule that aims at preventing a company to erode 
its tax base through the payment of excessive interest. It basically targets loans made to Belgian 
companies by Belgian resident individuals. Such persons only pay 15% withholding tax on 
interest. By heavily funding the company with debt, they avoid paying 25% dividend withholding 
tax (while allowing the company to deduct the interest) or even transform salary income taxed at 
progressive rates into interest taxed at a low distinct rate. As will be explained below, the 
provision is of little relevance for cross-border operations and the object of this study and will 
therefore only be briefly addressed457. 
 
178. Art. 18, 4° BITC recharacterizes interest paid on certain tainted debt as a dividend both for 
corporate tax and withholding tax purposes if a debt/equity ratio is exceeded and/or if the interest 
is not at “arm’s length”. To that extent, the interest is integrated in the borrower’s profit and 
subject to 25% dividend withholding tax instead of 15% interest withholding tax.  
 
Tainted debt is formed by: (i) loans made by individual shareholders or by directors, managers, 
liquidators and persons exercising similar functions (and certain members of their family) 
whether resident or not and (ii) loans made by non-resident companies or (resident and non-
resident) non-profit associations, provided that such companies or associations perform functions 
of a director, manager and the like in the Belgian borrowing company. Accordingly, unlike a 
traditional thin capitalization-rule, the provision does not affect shareholder loans made by non-
resident companies/shareholders. The condition that the non-resident company must be a director 
of the Belgian borrower can easily be circumvented because there is normally no need to appoint 
a (foreign) creditor as a director of a Belgian company (not even if he is a shareholder). It turns 
the provision into an ineffective thin capitalization-rule for non-resident companies. Loans made 
by Belgian companies (even if they are appointed director of the borrowing company) are left 
unaffected presumably because there is no need to include them as the interest deduction by the 
borrower is compensated by the taxation of the interest at the creditor458. If that assumption is 
correct, loans made by Belgian branches of non-resident companies should have been excluded as 
well in order to avoid discrimination between Belgian companies and Belgian branches of non-

                                                 
456 It is debated whether the excess interest may be apportioned if the ratio is exceeded only during part of the taxable 
period (Docclo, C., La sous-capitalisation des sociétés, Quelques réflexions sur l’artcile 198, alinea 1, 11° du Code des 
impôts sur les revenus, R.G.F., 1999, 224; Schoonvliet, E., Debt/Equity ratio 7/1: wie zijn de besmette genieters?, 
Fiscoloog Internationaal, 1998, no. 170, 3). 
457 For a detailed discussion of this provision see e.g. Lowagie, G., Dingenen, S., Onderkapitalisatie van 
vennootschappen, Fiscaal Praktijkboek, 1996-1997, Directe Belastingen, Ced Samsom, 287-303; Plas, L., Verbanck, 
P., Herkwalificatie van interesten in dividenden, A.F.T., 1993, 3; Malherbe, P., Intérêts d’avances et loyers perçus par 
des administrateurs ou des associés depuis la loi du 28 juillet 1992, J.D.F., 1993,5. 
458 The legislative history, however, seems to give other reasons (such as the fact that the rule would hinder the granting 
of loans between companies and the avoidance of abuse by the transfer of the interest cost by one company to another, 
Parl. St., Kamer, 1991-92, B.Z., no. 444/7, 10; Parl. St., Senaat, no. 425/2, B.Z., 6).  
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resident companies. This further raises the question whether the branch can claim the 
participation exemption on the recharacterized dividend to mitigate the resulting economic double 
taxation. If not, loans made by non-resident companies with Belgian branches are clearly treated 
less advantageously. Publicly issued bonds and similar debt instruments are excluded from the list 
of tainted debt. 
 
179. The interest on the tainted loans is recharacterized as a dividend in two instances. First, to 
the extent that the total amount of tainted debt exceeds the sum of the taxed reserves at the 
beginning of the taxable period and the paid-up capital at the end of the taxable period. 
Accordingly, a 1:1 debt/equity ratio applies, which again confirms the artificial character of the 
7:1 debt/equity applicable under Art. 198, 11° BITC. Second, where the interest exceeds the 
“arm’s length”-criteria laid down in Art. 55 BITC. Both limits are to be applied together. 
 
3.1.3. THE DISREGARDING OF ASSET TRANSFERS TO LOW TAX-JURISDICTIONS 
(ART. 344 (2) BITC)459 
 
180. Art. 344(2) BITC allows the income tax authorities (and only those authorities) to disregard 
the transfer of certain assets to taxpayers based in low tax-jurisdictions and to attribute the 
income generated by those assets to the transferring taxpayer. The provision aims essentially at 
countering the transfer of income producing assets to residents of tax havens or to non-residents 
benefiting from a preferential tax regime abroad to keep the income out of reach of the Belgian 
tax authorities. To the extent that the transferee is an entity which is controlled by the Belgian 
transferor (such is not a requirement statutorily imposed), the provision also aims at preventing 
the sheltering of income in a controlled low taxed entity and thus at preventing a tax deferral. The 
provision therefore has the potential to prevent base erosion through the use of foreign base 
companies (for more details on the key features of these tax schemes, see Part One, 2.3.). Several 
countries have enacted Controlled Foreign Company legislation (hereafter referred to as “CFC-
legislation”) to curtail this type of tax avoidance. Out of the 34 countries examined at the 2001 
IFA Congress, 23 had adopted or were in the process of adopting CFC-rules460. For the reasons 

                                                 
459 Art. 344 (2) BITC reads as follows: “The sale, transfer or the contribution of shares, bonds, debt-claims or other 
securities, patents, manufacturing processes, trade marks or any similar rights, or cash to a taxpayer mentioned in Art. 
227 who, according to the laws of the country where he is established is not subject to income tax or is, with respect to 
the income derived from the assets and rights transferred, subject to a tax treatment there which is considerably more 
favorable than that to which similar income is subject to tax in Belgium, is not binding on the income tax authorities, 
unless the taxpayer proves that the operation is justified by legitimate needs of a financial or economic nature or that 
the consideration received for the operation produces income which is subject in Belgium to a tax burden that is 
normal in comparison with the burden that would have been borne if the operation had not taken place”.  
Art. 344 (2) BITC has been enacted in 1954 together with the aforementioned Art. 54 BITC. Initially it only targeted at 
foreign holdings enjoying a favorable tax regime and in particular at Luxembourg 1929 holdings. Over time its scope 
has been extended to all kind of taxpayers based in low-tax jurisdictions. Several other amendments were made (inter 
alia, with respect to the counter evidence to be administered by the taxpayer and to the scope of tainted transactions). In 
1992 the provision was redrafted in its current format. For a historical overview and/or a discussion of the initial 
provision see Lion, P., Artikel 344 §2 van het W.I.B. 1992: “een papieren tijger”, A.F.T., 1995, 317-319; Deblauwe, 
R., Oprichting vreemde vennootschappen, Vennnootschap en Belastingen, Kluwer, Augustus 1988, deel II, nos. 415 et 
seq.; Zondervan, R., Les impôts sur les revenus et l’extranéité, Ets. Pauwels, 1967, 165-170.   
460 For a detailed description of CFC-regimes worldwide see e.g. Lang, M., et alia, CFC Legislation, Tax Treaties and 
EC-Law, Lang, M., et alia (eds.), Eucotax, Kluwer Law International, 2004, 1-650 (including a General and 23 
National Reports); Arnold, B., Dibout, P.,Limits on the use of low-tax regimes by multinational businesses: current 
measures and emerging trends, General Report, Cah. Dr. Fisc. Int., Vol. LXXXVIb, IFA 2001 San Fransisco Congress, 
Kluwer International, 2001, 38-67; Sandler, D., Tax Treaties and Controlled Foreign Company Legislation, Pushing 
the Boundaries, Kluwer law International, 2nd edition, 1998, 23-38; OECD, Controlled Foreign Company Legislation, 
Studies in Taxation of Foreign Source Income, 1996, 9-160; Rapakko, A., Base Company Taxation, Kluwer Law & 
Taxation, 1989, 41-160. Examples of countries with a CFC-legislation are: France, Finland, Germany, Denmark, the 
United Kingdom, Sweden, Spain, the United States, Canada, Japan, Australia, Italy etc.. 
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explained herafter the Belgian rule laid down in Art. 344 (2) BITC is, however, not a CFC-rule, 
although some of its characteristics are akin to those of a CFC-rule. The Belgian MoF stated in a 
reply to a question of a member of Parliament that he did not feel the need to introduce CFC-
legislation in Belgium because of the complexity of such legislation461.  
 
The primary objective of CFC-legislation is to eliminate the sheltering of income in a corporation 
based in a low-tax jurisdiction and the resulting tax deferral in the State of residence of the 
shareholder of that corporation (see Part One, 2.3.1. and 2.3.2). Such corporation is referred to as 
the Controlled Foreign Company (hereafter “the CFC”). All countries with CFC-rules use the 
same basic taxing mechanism. The pro rata share of undistributed income of the CFC, in whole or 
in part, is attributed to and included in the income of the resident taxpayer who holds an interest 
in the CFC. The effect of CFC-rules is that the shareholder pays tax currently on the undistributed 
profit of the CFC. Since the CFC is an entity based in a jurisdiction other than the residence State 
of the shareholder, CFC-legislation results in extra-territorial application of the domestic tax 
legislation. The inclusion of the CFC-profit in the tax base of the shareholder is either based on 
the fiction that the shareholder has earned the income of the CFC directly (i.e. a fiction of 
transparency or ”look through”-approach) or on the fiction that he has received that income as a 
dividend (“deemed dividend”-approach). In most countries credit for taxes paid by the CFC, if 
any, is allowed to avoid economic double taxation. CFC-rules apply to residents of the country 
enacting the rules who (in)directly control or hold a substantial interest in the CFC. In 
determining which companies are CFC’s, countries appear to follow two approaches. A first 
group of countries (e.g. France; UK; Italy; Japan) follows a “designated jurisdiction”-approach 
and applies its CFC-rules only to CFC’s that are resident in low tax-countries or countries 
providing for preferential tax regimes. To that effect many countries have pulled together a list of 
designated jurisdictions by comparing the taxation in a given jurisdiction to the taxation in the 
home jurisdiction (through e.g. comparison of nominal or effective tax rates; of actual foreign tax 
v. hypothetical domestic tax). A second group (including the USA; Australia and Canada) uses a 
“global”- approach and applies its rules to CFC’s, wherever resident and irrespective of the tax 
rate imposed on the CFC’s income or the tax regime applicable thereto. Countries applying the 
“global”-approach only attribute the so-called “tainted income” of the CFC to the resident 
shareholder. Such is often referred as the “transactional”-method462: typically only passive 
income (generally dividends, interest, royalties, rent and capital gains) and so-called “base 
company”-income (in particular income derived by the CFC from selling goods or rendering 
services outside the country of establishment of the CFC or to related parties463) are attributed. 
Genuine business income is not attributed. Countries following the “designated jurisdiction”- 
approach focus on the entity, not on the income. Such is often referred to as the “entity”-method: 
all income of the entity qualifying as a CFC, regardless of its nature, is attributed to the 
shareholder (sometimes provided that a minimum percentage of tainted income is reached). 
However, exceptions may apply for income derived from active business activities. The 
underlying rationale of CFC-legislation is the attainment of “capital export neutrality” (hereafter 
                                                 
461 Parl. Question no. 109 of 10 February 1986, Bull. Bel., 1986, 1600.  
462 However, also countries applying the “designated jurisdiction“-approach may apply the transactional method or 
some aspects thereof. E.g. they use the concept “tainted income” to determine whether the country of establishment of 
the CFC is a low-tax country for that type of income or to set a minimum percentage on the tainted income for the 
attribution rule to apply. Also, some regimes are mixtures of the two methods. E.g. Germany, Denmark and Spain 
apply a transactional method only attributing passive investment income to the shareholder provided that such income 
is subject to low taxation abroad (a feature of the entity approach) (Lang, M., et alia, CFC Legislation, Tax Treaties 
and EC-Law, Eucotax, Kluwer Law International, 2004, 21; Arnold, B., Dibout, P., Limits on the use of low-tax 
regimes by multinational businesses: current measures and emerging trends,General Report, Cah. Dr. Fisc. Int., Vol. 
LXXXVIb, IFA 2001 San Fransisco Congress, Kluwer International, 2001, 50). 
463 Base companies typically perform services or sell goods to parties resident outside the base State (see Part One, 
2.1.1.) 
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“CEN”). The basic idea behind this principle is to eliminate the differences in tax treatment 
between investments in the investor’s home State and investments abroad. By attributing the 
income of the CFC to the shareholder and subjecting it to taxation in the State of residence of the 
shareholder when it is earned in the CFC-State, the State of the shareholder treats income from 
domestic and outbound investments equally and neutrally (i.e. equal treatment of residents 
regardless whether they invest inside or outside their home State). Thus taxpayers resident of 
States applying CEN compete on the foreign market on home State conditions464.  
 
181. Art. 344 (2) is not a CFC-rule as described here above465. There are similarities though. Both 
provisions serve a common purpose: preventing that a taxpayer based in a high tax-jurisdiction 
accumulates income in a low tax-jurisdiction and enjoys a tax deferral. The underlying taxing 
mechanism is, like a CFC-rule, based on the attribution of income earned by one taxpayer based 
in one jurisdiction to another taxpayer based in another jurisdiction. Attribution occurs currently 
(i.e. when the income is earned). The two regimes thus produce similar effects. Since only 
transfers to taxpayers in low-tax jurisdictions are envisaged there is some similarity with the 
underlying rationale of the “entity”-method. There is a more important similarity with the 
approach followed under the “transactional”-method. That method only targets at income from 
certain specified transactions carried on by the resident of the low-tax jurisdiction. Also Art. 344 
(2) BITC only targets at the income produced by transactions carried on by means of the assets 
transferred466. But there is an important difference too. Under Art. 344 (2) BITC only the income 
produced by the assets transferred and accruing to the resident of the low-tax country is attributed 
to the transferor. A CFC-rule following the “transactional”-method does not keep track of the 
assets transferred from a high tax to a low tax-jurisdiction. It targets at income derived by a 
resident of the low tax-jurisdiction from specified transactions, regardless whether that income is 
produced by assets transferred to such taxpayer by its controlling shareholder or by other assets. 
The income from those tainted transactions is attributed to the shareholder of the CFC. Another 
difference between the two regimes relates to the requirement of control. Unlike a CFC-rule, Art. 
344 (2) BTC does not provide for a control-requirement. Income produced by the assets 
transferred to a tainted transferee is attributed to the transferor, but there is no requirement that 
the transferor controls or owns a certain interest in the transferee. Unlike some of the CFC-rules, 
Art. 344 (2) BITC is not based on a fiction of tax transparency of a foreign corporate entity or on 
the receipt of a deemed dividend by the Belgian taxpayer. The income is taxed in accordance with 
its character under Belgian law and taking into consideration its source. For instance, if a Belgian 
resident sells a trademark to a resident of a low tax-jurisdiction and the latter receives royalties 
under a trademark license with a resident of country W, the Belgian resident will be attributed 

                                                 
464 As opposed to « capital import neutrality » (hereafter « CIN »). The basic idea behind CIN is that there should be 
equal treatment of local investors and foreign investors in the same market. Taxpayers resident of States applying CIN 
compete on the foreign market on the conditions of the foreign market. States applying CIN relieve double taxation by 
way of exemption. The home State of the investor does not interfere with taxation on top of the taxation of the State 
where the investment is made. 
States applying CEN relieve double taxation by way of credit. Taxation of foreign source income should be such that 
the investor is neither encouraged nor discouraged from investing abroad. Therefore, the investor receiving foreign 
source income is taxable in his home State on this income at the home State tax rate, less credit for the tax paid abroad. 
By accumulating profit in a CFC the parent company resident in a CEN State compromises the principles underlying 
CEN. CFC legislation is enacted to prevent the circumvention of such principles. Many States that have enacted CFC 
legislation are States applying the CEN principle. As Belgian is a CIN State relieving double taxation by way of 
exemption, the aforementioned answer of the MoF is entirely logic. 
See also OECD, Controlled Foreign Company Legislation, Studies in Taxation of Foreign Source Income, 1996, 10 et 
seq..  
465 Minne, P., Douénias, S., Planification fiscale internationale des sociétés belges, Larcier, 2004, 336. 
466 Peeters, B., Belgische anti-misbruikbepalingen en dubbelbelastingovereenkomsten: het Franse voorbeeld, T.F.R., 
2001, 474. 
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royalty income sourced in country W467. Art. 344 (2) BITC thus introduces a fiction in the BITC 
according to which the assets, albeit transferred under private law, still belong to the transferor 
for income tax purposes. That fiction allows the Belgian tax authorities to attribute the income 
produced by the assets to the transferor as if they have not been transferred to the resident in the 
low tax-jurisdiction468. A final difference between Art. 344 (2) BITC and CFC-legislation relates 
to the measures taken to avoid international economic double taxation. Generally, CFC-rules 
allow the shareholder relief for the tax paid by the CFC in its State of residence on the income 
attributed to the shareholder (most often through a tax credit). Art. 344 (2) BITC does not provide 
for any measure to alleviate such economic double taxation.   
 
182. The theory developed by the tax authorities that Art. 344 (2) BITC introduces a (rebuttable) 
presumption that the transfer of the assets is a sham, cannot be endorsed469. It is very likely based 
on the wording of the statute according to which the tainted transfer is “not binding on the income 
tax authorities”, an expression which is typically used under Belgian law to make clear that a 
sham transaction cannot produce legal effects toward third parties (see supra margin nos. 36 and 
46). It follows from the evidence which the taxpayer is required to administer to ward off the 
application of Art. 344 (2) BITC that Art. 344 (2) BITC does not introduce a presumption of 
sham, but a (rebuttable) presumption of (international) tax avoidance. If Art. 344 (2) BITC were 
to introduce a presumption of sham the taxpayer would be required to prove that he had accepted 
all of the legal consequences of the transfer of assets. That is not what Art. 344 (2) BITC requires 
the taxpayer to demonstrate. He must establish that the transfer is justified by legitimate financial 
or economic needs (first possible evidence) or that he has received a consideration for the transfer 
that produces income that is subject to a normal tax burden (second possible evidence). It is 
difficult to see how a taxpayer can successfully prove that a transfer - which arguendo is a sham 
and thus has not occurred – is justified by legitimate financial or economic needs or that he has 
received an appropriate consideration for such a transfer470. The Supreme Court and several lower 
Courts have confirmed this conclusion in different cases471.   
 

                                                 
467 Malherbe, J., Jeanmart, F.X., Utilisation des filiales et des succursales étrangères à des fins de moindre imposition, 
Le droit fiscal international belge et l’évitement de l’impôt, éd. Jeune Barreau de Bruxelles, 1996, 59.  
468 Malherbe, J. and Ph., Les prix de transfert. Approche moniste ou dualiste?, Ann. Dr. Louvain, 2001, 186; Lagae, 
J.P., Mathieu, P., Prix de transfert entre sociétés belges et sociétés étrangères, Le droit fiscal international belge et 
l’évitement de l’impôt, éd. Jeune Barreau de Bruxelles, 1996, 108; Malherbe, J., Jeanmart, F.X., Utilisation des filiales 
et des succursales étrangères à des fins de moindre imposition, Le droit fiscal international belge et l’évitement de 
l’impôt, éd. Jeune Barreau de Bruxelles, 1996, 59; Thilmany, J., Transferts indirects de bénéfices, Ced Samson, 1996, 
126; Lion, P., Artikel 344 §2 van het W.I.B. 1992: “een papieren tijger”, A.F.T., 1995, 323; Zondervan, R., Les impôts 
sur les revenus et l’extranéité, Ets. Pauwels, 1967, 166. 
469 Com. BITC 344/3. 
470 Cauwenbergh, P., Beteugeling van grensoverschrijdende ontwijking en misbruik, Vennootschap en Belasting, 
Kluwer, Afl. 56, 2002, Deel XIII 4, no. 1570; Cauwenbergh, P., International Transfer Pricing, Intersentia, 1998, 144-
146. The author argues that Art. 344 (2) BITC introduces a twofold fiction in the BITC (i.e. a fiction of attribution of 
income and a fiction of non-transfer of the assets). I believe, however, that only one fiction is introduced, i.e. the fiction 
that the assets have not been transferred. This conclusion follows from the fact that according to the statute the transfer 
is not binding on the tax authorities which can thus impose tax as if the transfer had not occurred. The attribution of 
income is not a fiction but the consequence of the fact that the transfer is deemed not to have taken place for income tax 
purposes. 
The fact that Art. 344 (2) BITC does not introduce a presumption of sham has consequences for the applicable rules on 
the statute of limitations to impose taxes and for the question whether penalties can be imposed and, if so, at what rate 
(Lion, P., Artikel 344 §2 WIB 1992: fictie of vermoeden van simulatie?, T.F.R., 2004, 85-87). 
471 Supreme Court, 18 December 1962, Pas., 1963, I, 489; Court of Appeals Antwerpen, 17 June 2003, T.F.R., 2004, 
80; Trib. Antwerpen, 3 March 2006, Fiskale Koerier, 2006/621.  
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183. Art. 344 (2) BITC applies to legal acts that result in a transfer of ownership of certain assets, 
regardless whether such transfer occurs against consideration or for free472. Of course, if the 
transfer does not occur against consideration or against a consideration that is not at “arm’s 
length”, the taxpayer will be unable to administer the second possible evidence to ward off the 
application of the rule. For non “arm’s length” operations (in casu operations against insufficient 
consideration) with taxpayers based in low tax-jurisdictions, a conflict may arise between Art. 
344 (2) and the aforementioned Art. 26 BITC. It is clear that the tax authorities cannot apply the 
two provisions simultaneously to the same operation. Art. 26 BITC accepts that the transfer took 
place for income tax purpose and entitles the tax administration to adjust the profit of the 
transferor for the amount of the forfeited profit473. Art. 344 (2) BITC on the other hand is based 
on the fiction that for income tax purposes the transfer did not occur. Obviously the tax 
authorities must make a choice. They cannot adjust the profit of the transferor under Art. 26 BITC 
for the taxable period during which the assets were transferred abroad and continue to impose tax 
in the hands of the transferor on the income produced by the asset transferred for the year of 
transfer and the following ones under Art. 344 (2) BITC. According to P. Cauwenbergh Art. 344 
(2) BITC is a lex specialis the application of which must prevail over Art. 26 BITC. If the tax 
authorities were to apply Art. 26 BITC, the taxpayer would have the right to claim the application 
of Art. 344 (2) BITC474. Those arguments are not convincing. Art. 344 (2) BITC is listed amongst 
the provisions dealing with the methods of proof available to the tax authorities and is a specific 
method of proof475. The tax authorities decide freely which method of proof they use to determine 
the taxpayer’s tax liability. They have no obligation to choose this method rather than another 
one. But in my opinion, the tax authorities must in the first place apply the ordinary provisions of 
the BITC to determine a taxpayer’s taxable income before they use specific methods of proof. 
Art. 26 BITC is included amongst the ordinary provisions of the BITC determining the taxable 
income. They must be applied in the first place476.  It is also not certain that the taxpayer has any 
benefit in claiming the application of Art. 344 (2) BITC rather than that of Art. 26 BITC. The 
latter provision results in a one-time profit adjustment for the year of the transfer, while Art. 344 
(2) BITC allows the tax authorities to impose tax on the income produced by the asset transferred 
(e.g. a 15 year bond) as long as such asset produces that income. As will be explained hereafter 
the tax authorities assume a heavy and difficult burden of proof when applying Art. 344 (2) 
BITC, in particular with respect to establishing the income produced by the assets in the hands of 
                                                 
472 For a number of operations it is debated whether they fall under Art. 344 (2) BITC. That is the case in particular for 
a transfer of a right in rem (in particular a usufruct); a loan made to a taxpayer in a low tax-jurisdiction is envisaged and 
a purchase of an asset from such a taxpayer. For an in-depth analysis of these questions and conflicting views see: 
Minne, P., Douénias, S., Planification fiscale internationale des sociétés belges, Larcier, 2004, 337; .Lagae, J.P., 
Mathieu, P., Prix de transfert entre sociétés belges et sociétés étrangères, Le droit fiscal international belge et 
l’évitement de l’impôt, éd. Jeune Barreau de Bruxelles, 1996, 105; Lion, P., Artikel 344 §2 van het W.I.B. 1992: “een 
papieren tijger”, A.F.T., 1995, 336-337; Haelterman, A., De belastingvrije Luxemburgse holding versus Belgische 
fiscale anti-holdingbepalingen, Studiedag 22 januari 1995, 5-6; Parl. Question no. 555 of 6 May 1993, Bull. Bel., 1993, 
3230; Court of Appeals Gent, 27 September 1988, A.F.T., 1989, 82 (note Jorion, G.).  
I believe that the discussion regarding the loans is to a large extent academic. Either the loan is at “arm’s length” and 
then the taxpayer is able to administer the second counterevidence and Art. 344 (2) consequently does not apply. Or the 
loan is not at “arm’s length” and then the tax authorities are entitled to adjust the profit under Art. 26 BITC (see supra 
3.1.1.1.). The question is only relevant if the loan is not “arm’s length” and the lender is an individual taxpayer not 
acting as an entrepreneur because Art. 26 BITC does not apply in that case.  
473 A similar discussion applies where a taxpayer sells assets to a low taxed foreign entity and the capital gain is taxable 
under a provision of the BITC. A choice must be made between immediate taxation of the gain or attribution of income 
in subsequent years (see e.g. for a capital gain on a substantial shareholding before Art. 90, 9° BITC was held to 
infringe the EC-Treaty, Lion, P., Artikel 344 §2 van het W.I.B. 1992: “een papieren tijger”, A.F.T., 1995, 326; 
Haelterman, A., De belastingvrije Luxemburgse holding versus Belgische fiscale anti-holdingbepalingen, Studiedag 22 
januari 1995, 8).  
474 Cauwenbergh, P., International Transfer Pricing, Intersentia, 1998, 193. 
475 The ordinary methods are listed in Art. 340 BITC. 
476 Contra Deblauwe, R., Haelterman, A., Is er nog leven na de Luxemburgse holding?, Biblo, 1995, 9-10. 
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the transferee (or the subsequent owner thereof). They could be reluctant to apply that provision. 
Practice shows that the provision is indeed not widely applied. In a reply to a question by a 
member of parliament the MoF seems to suggest that the tax authorities will rather apply Art. 26 
BITC477. 
 
184. The list of tainted assets and rights is long but exhaustive478. In 1992 the list was competed 
by adding “cash”. That extension was motivated by the desire to prevent the following tax 
planning scheme: a Belgian taxpayer sells certain income producing assets to a third party against 
a cash payment and subsequently contributes the cash to the paid-up capital of a foreign company 
based in a low tax jurisdiction that operated on his personal holding company (in certain 
instances, where the third party was a non-resident, that company could purchase the assets 
back)479. However, the provision is drafted so broadly that it applies to any transfer of cash, 
regardless where the contributed cash originates from and regardless whether the cash generated 
income prior to the transfer. As the blacklist of assets is exhaustive, unlisted assets and rights can 
be transferred without being hit by Art. 344 (2) BITC. However, since the inclusion of cash 
amongst the blacklisted assets, there are very few assets that are not envisaged by art. 344 (2) 
BITC. Real property is not included but there is no need to. Belgian situs real property remains 
taxable in Belgium even if it is held by a non-resident of Belgium (Art. 228 (2) (1°) BITC) and 
non-Belgium based real property is not taxed in Belgium if it is situated in a treaty country (Art. 6 
OECD MC)480. Art and precious metals are not tainted assets. Here again, presumably no need 
was felt to include such assets in the blacklist. Such assets, which usually belong to an individual, 
typically do not produce recurring income and if they produce income – normally a capital gain 
upon sale – such income is exempt (except in case of speculative intent, Art. 90, 1° BITC) so 
there is no risk of offshore profit shifting481. 
 
185. The rule applies to all transferors that are Belgian resident taxpayers and envisages both 
corporations and individuals (including the tainted assets of individuals which are invested in the 
private patrimony of the latter). The rule equally applies to non-residents that own income 
producing assets situated in Belgium which are susceptible of being transferred outside the 
Belgian tax jurisdiction (mainly assets belonging to a Belgian branch). The Supreme Court has 
held that Art. 344 (2) BITC must be construed strictly because it is a provision that deviates from 
the ordinary rules of tax law and that accordingly the fiction of non-transfer can only be applied 
to the taxpayer who made the transfer and not to his legal successors (in casu his heirs)482. 

                                                 
477 Parl. Question no. 555 of 6 May 1993, Bull. Bel., 1993, 3230. See also Circular Letter of 28 June 1999, AFZ 
98/0003, Bull. Bel., 1999, 2477 et seq.. 
478 This is even recognized by Dutch case law (Hof ‘s Gravenhage, 3 June 1985, Nederlandse Belastingrechtspraak, 
1987/98. 
479 Parl. St., Kamer, 1991-92, no. 444/9, Pasin., 1992, 1534. 
480 The legislator overlooked that non-Belgium real property situated in a non-treaty country is taxable in Belgium (for 
individuals at reduced rate, Art. 156 BITC). Such asset can be transferred to a low taxed foreign entity without being 
hit by Art. 344 (2) BITC (Lion, P., Artikel 344 §2 van het W.I.B. 1992: “een papieren tijger”, A.F.T., 1995, 320). The 
statement of the MoF during the discussions of the draft bill in Parliament is not correct (Parl. St., Kamer, 1991-92, no. 
444/9, Pasin., 1992, 1534).  
481 Such transfers to a low tax-jurisdiction can thus occur without adverse tax consequences. They can be useful for 
inheritance planning purposes. As mentioned above, such transfers are binding on other tax authorities than the income 
tax authorities (Haelterman, A., De belastingvrije Luxemburgse holding versus Belgische fiscale anti-
holdingbepalingen, Studiedag 22 januari 1995, 10).  
482 Supreme Court, 18 December 1962, Pas., 1963, I, 489. This judgment underscores that Art. 344 (2) BITC does not 
introduce a fiction of sham. If the transfer were a sham under private law, the tax authorities had the right (and the 
duty) to impose the heirs on the income of the assets which they owned under private law. Commentators have argued  
- in my opinion rightfully – that this ruling applies also to other cases where the transferor’s assets are conveyed to a 
general legal successor such as in a merger, division etc. and that in such case the effects of Art. 344 (2) BITC must 
also cease (Lion, P., Artikel 344 §2 van het W.I.B. 1992: “een papieren tijger”, A.F.T., 1995, 326).    
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186. A tainted beneficiary is a non-resident “who, according to the laws of the country where he 
is established is either not subject to income tax or is, with respect to the income derived from the 
assets transferred, subject to a tax treatment there which is considerably more favorable than 
that to which similar income is subject to tax in Belgium”. As indicated above, no affiliation 
requirement between the transferor and the transferee is required. The terms used in Art. 344 (2) 
BITC are identical to those used in Art. 54 BITC. I refer to the comments made above under 
3.1.2.1. concerning the interpretation of Art. 54 BITC. In order to determine whether the non-
resident transferee benefits from a preferential tax regime, a comparison must be made between 
the taxation of the income produced by the assets transferred in the hands of the transferee and 
the Belgian tax treatment applicable to similar income had the transfer not taken place. If the 
former tax treatment is considerably more advantageous than the tax treatment in Belgium, then 
Art. 344 (2) BITC applies. According to the MoF transfers to foreign tax exempt (in particular 
Luxembourg) SICAVs the shares of which are publicly issued are not envisaged. Holding 
otherwise would have curtailed one of the most popular investment schemes amongst Belgian 
individuals483. According to the MoF that exception is justified because the Luxembourg tax 
regime applicable to SICAVs is not different from the Belgian tax regime applicable to Belgian 
SICAVs (which are also virtually tax exempt). It is interesting to note that the MoF thus makes a 
comparison between the Luxembourg tax regime of the income produced by the Luxembourg 
SICAV (exempt) and the Belgian tax regime of the income produced by a Belgian SICAV 
(exempt). That seems to be the correct interpretation of the term “similar income” which justifies 
that one takes account of an interposed investment vehicle if a similar vehicle exists in Belgium. 
If the Belgian investment vehicle offers the same tax advantages, the taxpayer can hardly be 
blamed for setting up a tax avoidance scheme. On the other hand, it follows implicitly from a 
decision of the Ruling Committee that an Irish IFSC whose income derived from financial 
services rendered outside Ireland is taxed at 10% in Ireland, is to be regarded as enjoying a tax 
treatment which is considerably more favorable than in Belgium484.  
 
187. A number of conclusions can be drawn from the way the definition of tainted beneficiaries 
has been drafted. First, the rule does not apply to transfers within one and the same taxpayer485. 
Hence, an asset transfer from the Belgian head office to its own branch based in a low tax-
jurisdiction or benefiting from a privileged tax regime is not envisaged. However, such scheme is 
no longer interesting for Belgian corporations if that branch is based in a non-treaty country 
because income from such branch is taxed in Belgium at the full corporate tax rate. Second, 
transfers of assets to a branch based in a low tax-jurisdiction but belonging to a company based in 
a State with a normal tax regime (e.g. the Antillean or Gibraltar branch of a Dutch company; the 
Swiss branch of a Luxembourg or Dutch company) are not envisaged either486. Thirdly, unlike 
Art. 54 and 198, 11° BITC indirect transfers (i.e. transfers to a company resident in a country 

                                                 
483 Parl. St. Senaat, 1991-92, no. 452/2, 105. 
484 Ruling 093, Bull. Bel., 1996, 565. At the time the ruling was denied that view was surprising because Belgian 
coordination centers were allowed to carry on similar financial services at an even more advantageous tax regime. It 
has been argued that there is a risk that a Dutch financing company that can build up tax free provisions up to 80% of 
its income allowing it to be taxed on its interest income at an effective rate of less than 15% could fall under the scope 
of Art. 344 (2) BITC (Tulcinsky, P., Mode d’utilisation des paradis fiscaux par les enterprises belges, Les paradis 
fiscaux et l’évasion fiscale, Collection de la Faculté de droit de l’ULB, Bruylant, 2001, 86). 
485 Lagae, J.P., Mathieu, P., Prix de transfert entre sociétés belges et sociétés étrangères, Le droit fiscal international 
belge et l’évitement de l’impôt, éd. Jeune Barreau de Bruxelles, 1996, 107; Lion, P., Artikel 344 §2 van het W.I.B. 
1992: “een papieren tijger”, A.F.T., 1995, 337-338. 
486 Minne, P., Douénias, S., Planification fiscale internationale des sociétés belges, Larcier, 2004, 338; Tulcinsky, P., 
Mode d’utilisation des paradis fiscaux par les enterprises belges, Les paradis fiscaux et l’évasion fiscale, Collection de 
la Faculté de droit de l’ULB, Bruylant, 2001, 83; Malherbe, J. and Ph., Les prix de transfert. Approche moniste ou 
dualiste?, Ann. Dr. Louvain, 2001, 185;  
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with a normal tax regime that subsequently transfers the assets to a taxpayer in a low tax 
jurisdiction) are not envisaged487.  
 
188. The taxing mechanism provided for by Art. 344 (2) BITC is based on the fiction of non-
transfer of the assets. There is significant controversy amongst authors about the practical 
consequences of this fiction. There are no official statements of the tax authorities on the 
interpretation of the taxing mechanism, nor any case law that clarifies this matter. In my opinion, 
there can be no doubt about at least two consequences of the fiction. First, because of the fact that 
the assets are deemed to belong to the transferor for Belgian income tax purposes, the transferor 
remains taxable on the income actually produced by the assets in the hands of the transferee. Such 
income retains its character in the hands of the Belgian transferor488. There is no room to impute 
an income to the Belgian transferor on the basis of a deemed rate of return of the assets (i.e. a 
fictitious or notional income) because the statute does not provide for such a rule489. Secondly, the 
transferor is only taxable on the income produced by the assets transferred. He is not taxable on 
the income realized by other transactions carried on by the transferee. He is also not taxable on 
income generated by the reinvestment of the income produced by the assets transferred (e. g. 
where the transferee reinvests the royalties produced by a transferred trademark in a bank deposit, 
the Belgian transferor cannot be taxed on the interest)490. 
 
189. Matters become complicated where the transferee conveys all or part of the assets 
transferred to a third party. For example: a Belgian company transfers a 10-year 5% interest 
bearing bond issued by a company non-resident of Belgium to company B based in a low tax-
jurisdiction. After the fifth term of the bond B sells the bond with a gain to an unrelated company 
C based in a country with a normal tax regime. With the sales proceeds B makes a loan carrying 
6% interest to a group company not based in Belgium. Authors have proposed several 
interpretations on how Art. 344 (2) BITC is to be applied in that case. According to a first 
interpretation the Belgian transferor remains taxable on the interest until the final maturity of the 
bond491. This implies that the Belgian tax authorities track the bond not only in the hands of the 

                                                 
487 Minne, P., Douénias, S., Planification fiscale internationale des sociétés belges, Larcier, 2004, 338; Malherbe, J. 
and Ph., Les prix de transfert. Approche moniste ou dualiste?, Ann. Dr. Louvain, 2001, 185; Lagae, J.P., Mathieu, P., 
Prix de transfert entre sociétés belges et sociétés étrangères, Le droit fiscal international belge et l’évitement de 
l’impôt, éd. Jeune Barreau de Bruxelles, 1996, 107; Malherbe, J., Jeanmart, F.X., Utilisation des filiales et des 
succursales étrangères à des fins de moindre imposition, Le droit fiscal international belge et l’évitement de l’impôt, 
éd. Jeune Barreau de Bruxelles, 1996, 56; Haelterman, A., De belastingvrije Luxemburgse holding versus Belgische 
fiscale anti-holdingbepalingen, Studiedag 22 januari 1995, 12. Several authors warn that in case of a preordained series 
of operations the operation as a whole may be challenged on the basis of sham or under the general anti-avoidance 
provision of Art. 344 (1) BITC discussed below sub 3.2. 
488 Malherbe, J. and Ph., Les prix de transfert. Approche moniste ou dualiste?, Ann. Dr. Louvain, 2001, 186; Lagae, 
J.P., Mathieu, P., Prix de transfert entre sociétés belges et sociétés étrangères, Le droit fiscal international belge et 
l’évitement de l’impôt, éd. Jeune Barreau de Bruxelles, 1996, 108; Malherbe, J., Jeanmart, F.X., Utilisation des filiales 
et des succursales étrangères à des fins de moindre imposition, Le droit fiscal international belge et l’évitement de 
l’impôt, éd. Jeune Barreau de Bruxelles, 1996, 59; Thilmany, J., Transferts indirects de bénéfices, Ced Samson, 1996, 
145; Lion, P., Artikel 344 §2 van het W.I.B. 1992: “een papieren tijger”, A.F.T., 1995, 323-324; Zondervan, R., Les 
impôts sur les revenus et l’extranéité, Ets. Pauwels, 1967, 166. 
489 Haelterman, A., De belastingvrije Luxemburgse holding versus Belgische fiscale anti-holdingbepalingen, Studiedag 
22 januari 1995, 8. Contra (but only for contributions of cash): Thilmany, J., Transferts indirects de bénéfices, Ced 
Samson, 1996, 146. 
490 Lion, P., Artikel 344 §2 van het W.I.B. 1992: “een papieren tijger”, A.F.T., 1995, 324 and 332-334. 
491 Minne, P., Douénias, S., Planification fiscale internationale des sociétés belges, Larcier, 2004, 339-341; 
Cauwenbergh, P., International Transfer Pricing, Intersentia, 1998, 147-148; Lagae, J.P., Mathieu, P., Prix de transfert 
entre sociétés belges et sociétés étrangères, Le droit fiscal international belge et l’évitement de l’impôt, éd. Jeune 
Barreau de Bruxelles, 1996, 108-110; Malherbe, J., Jeanmart, F.X., Utilisation des filiales et des succursales étrangères 
à des fins de moindre imposition, Le droit fiscal international belge et l’évitement de l’impôt, éd. Jeune Barreau de 
Bruxelles, 1996, 60-61.  



 164

initial transferee but also in the hands of any subsequent holder, regardless where that holder is 
established. According to a second interpretation, the Belgian transferor becomes taxable on the 
income produced by the reinvestment asset (i.c. the 6% interest on the loan)492. According to a 
third interpretation the Belgian transferor is taxable as long as the asset transferred is owned by a 
tainted beneficiary. Accordingly, if the entity in a low tax-jurisdiction conveys the asset to a non-
tainted taxpayer, taxation under Art.344 (2) BITC must cease. It implies that the Belgian 
transferor remains taxable on the 5% interest on the bond until the sale and on the capital gain 
realized upon the further transfer of the asset493.  
 
190. The second interpretation is closest to the intention of the legislator because it allows 
taxation of the Belgian transferor under circumstances identical to those that would have applied 
in the absence of an asset transfer. Indeed, had the assets not been transferred the transferor would 
normally have reinvested the proceeds and that reinvestment would normally have produced 
income that is taxable in Belgium494. Under this interpretation in order to effectively apply Art. 
344 (2) BITC the Belgian tax authorities need to have the information on the income received by 
the taxpayer based in the low tax-jurisdiction. The Belgian tax authorities have no power to 
enforce the Belgian tax laws abroad, except if agreed otherwise bilaterally or multilaterally. One 
must consider that in many instances such taxpayer will not be based in a treaty country or within 
the EU and that the Belgian tax authorities will therefore not be able to exchange information 
with the tax authorities of that jurisdiction since such exchange of information is either bilaterally 
agreed upon in tax treaties (Art. 26 OECD MC) or provided for in the Mutual Assistance 
Directive. Ultimately the authorities may have to rely on public information on the tainted 
beneficiary (e.g. financial statements), compliance by the Belgian transferor or their information-
gathering powers vis-à-vis such transferor or the third party paying the income to the tainted 
beneficiary495. To the extent that the Belgian transferor does not control that beneficiary, he may 
also not be in a position to furnish the required information to the Belgian tax authorities. 
However, it is believed that there is no legal basis in Art. 344 (2) BITC to uphold this second 
interpretation. It results in the application of a legal fiction (i.e. the imputation of the reinvestment 
asset to the Belgian transferor) on top of another legal fiction (i.e. the imputation of the 
transferred asset to the Belgian transferor). Whereas, there is a legal basis for applying the second 
fiction in Art. 344(2) BITC, there is no such basis for the first one. Such interpretation leads to 
applying a transparency fiction to the transferee. As said above, there is no legal basis therefore in 
the statute (see margin no. 181). It may also lead to the disregarding of a foreign corporate entity 
outside the situations where such is legally possible (see supra under 2). 
 
191. The third interpretation is based on the assumption that Art. 344 (2) BITC applies as long as 
the assets are owned by a tainted beneficiary. Such interpretation is the closest to the text of the 

                                                                                                                                                 
Under such interpretation the Belgian transferor remains taxable on the income produced by the assets transferred until 
that asset no longer exists (e.g. maturity of the bond; contractual term of the license; cancellation of the shares through 
redemption or liquidation of the issuing company etc.) Such interpretation implies that capital gains on the conveyance 
of the asset are ignored for Belgian income tax purposes. 
492 Tulcinsky, P., Mode d’utilisation des paradis fiscaux par les enterprises belges, Les paradis fiscaux et l’évasion 
fiscale, Collection de la Faculté de droit de l’ULB, Bruylant, 2001, 75; Haelterman, A., De belastingvrije Luxemburgse 
holding versus Belgische fiscale anti-holdingbepalingen, Studiedag 22 januari 1995, 7. 
493 An individual will not be taxable on the gain, unless proof of speculative intent. A company on the other hand will 
be taxable. 
494 That interpretation assumes, however, that the Belgian transferor would have made the same reinvestment as the 
transferee. Such is not necessarily true. In addition, it must be considered that the transferor does not necessarily 
control the transferee and thus that he cannot influence the latter’s investment policy. 
495 If the latter is based in a treaty country information can be obtained from the tax authorities of that country under 
Art. 26 OECD MC or, if he is an EC-resident, under the Mutual Assistance-Directive even if that information is used 
only to apply domestic tax provisions.  
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statute. However, it can easily lead to maneuvers that turn Art. 344 (2) BITC into an ineffective 
provision each time the tainted beneficiary conveys the assets transferred to a third party. If the 
tainted beneficiary transfers the tainted assets again and reinvests the proceeds thereof, Art. 344 
(2) BITC is eliminated and a tax deferral is obtained if the Belgian transferor controls the tainted 
beneficiary.  
 
192. The first interpretation permits to avoid such kind of schemes aimed at circumventing the 
application of Art. 344 (2) BITC by subsequent transfers of assets. It leads to the reasonable result 
that the Belgian transferor remains taxable during the entire life time of the assets transferred on 
the income produced by such assets. Such compensates for the fact that the income produced by 
the reinvestment asset in not taxable in Belgium. However, under this interpretation Art. 344 (2) 
BITC becomes a provision that is difficult to apply in practice. The tax authorities must 
(sometimes for a very long period of time) track the assets in the hands of any subsequent holder 
thereof. To the extent that such holders (and the payors of the income to such holders) are based 
in countries for which no administrative assistance in tax matters is available, the tax authorities 
may not be able to collect the necessary information for purposes of imposing tax on the Belgian 
transferor. As the Belgian transferor will often not be related to the subsequent holder of the asset, 
it will not be possible to obtain that information through the transferor either.     
 
193. Which of the aforementioned interpretation methods prevails is particularly relevant in case 
of contributions of cash to the paid-up capital of a company based in a low tax-jurisdiction. 
Typically the company receiving the cash contribution will not put the cash on deposit but 
reinvest it in other assets. Under the second (but in my opinion incorrect) interpretation method 
nothing prevents the tax authorities from imposing tax in the hands of the transferor on the 
income produced by the reinvestment assets. Under the first and third interpretation method until 
reinvestment only the actual interest generated by the deposit is taxable. No taxation is possible as 
soon as the cash is reinvested496. If those interpretations are correct Art. 344 (2) BITC is turned 
into an effective anti-avoidance rule as far as cash contributions are concerned497. 
 
194. The burden of proof that the conditions to apply Art. 344 (2) BITC are satisfied (in particular 
with respect to the nature of the assets transferred; the transfer of ownership; the status of 
beneficiary) rests with the tax authorities498. However, there is no requirement to prove fraud or 
intention to fraud or to reduce the tax base. Indeed, the statute itself presumes that taxpayer has 
the intention to avoid tax by transferring the assets abroad. The taxpayer can ward off the 
application of the rule by proving either that the transfer is justified by legitimate needs of a 
financial or economic nature or that the consideration received for the transfer produces income 
which is subject in Belgium to a tax burden that is normal in comparison with the burden that 
would have been borne if the operation had not taken place.  
 
195. The term “legitimate needs of a financial or economic nature” currently appears in several 
provisions of the BITC. However, it was with respect to Art. 344 (2) BITC that the term was 
introduced for the first time in Belgian income tax law in 1973. It has not been defined in the 
statute and the legislative history thereto does not provide much clarification either. As the term is 
also one of the key concepts for the application of the Belgian general anti-avoidance provision 
and case law related to that provision has elucidated the term, it is discussed in detail in the 
Section dealing with the Belgian general anti-avoidance provision (see infra under 3.2.). For 
                                                 
496 Kirkpatrick, J., Garabedian, D., Le régime fiscal des sociétés en Belgique, 3° éd., Bruylant, 2003, 492; 
Cauwenbergh, P., International Transfer Pricing, Intersentia, 1998, 147-148. 
497 Lion, P., Artikel 344 §2 van het W.I.B. 1992: “een papieren tijger”, A.F.T., 1995, 325. 
498 Court of Appeals Brussels, 16 June 1971, J.P.D.F., 1971, 35; Parl. St., Kamer, 1991-92, no. 444/9, Pasin., 1992, 
1534. 
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purposes of construing the term under Art. 344 (2) BITC, it is important to note that it follows 
from the legislative history to other provisions of the BITC where that term is used that it refers to 
all justifications of a financial or economic nature other than those aiming at alleviating the 
taxpayer’s income tax burden. In other words, the taxpayer must establish the business purpose of 
the asset transfer and any income tax considerations are of no relevance to determine that 
business purpose. However, that does not mean that the exact scope of the taxpayer’s burden of 
proof is clear. Very likely one must conclude that motives of a personal, family, political, 
cultural, strategic etc. will not be accepted. However, since Art. 344 (2) BITC applies to all 
taxpayers, including taxpayers carrying on operations in the management of their private 
patrimony, the term should be construed broadly and apply to all justifications that have a 
financial impact on the taxpayer’s private patrimony (or eventually that of a third party). So, a 
restructuring in view to optimize a later inheritance or to (re)organize a marital status etc. should 
be accepted if the taxpayer can demonstrate that it has a financial impact on his patrimony. Case 
law under the general anti-avoidance rule shows a tendency to examine whether alternative 
structures are capable of satisfying the taxpayer’s needs through routes that result in a lower loss 
of tax revenues. The only (rather old) case ever decided on the issue of “legitimate needs” under 
Art. 344 (2) BITC has not undertaken such an examination499. According to the tax authorities the 
proof required from the taxpayer under Art. 344 (2) BITC is comparable to the one that the 
taxpayer must administer under the aforementioned Art. 54 BITC500.  At first glance this point of 
view is surprising because under Art. 54 BITC the taxpayer must establish that certain payments 
to a taxpayer based in a low tax-jurisdiction are made with respect to genuine and sincere 
operations and do not exceed the normal limits (see supra 3.1.2.1.). The different wording of Art. 
344 (2) and Art. 54 BITC advocates for a different interpretation of the two terms501. It is clear 
that in order to demonstrate the legitimate needs justifying a transfer of assets the taxpayer cannot 
be required to prove that the normal limits (of the consideration received ?) are not exceeded 
because under Art. 54 BITC such proof is linked to a totally different question, i.e. whether the 
expense which the taxpayer wishes to deduct is excessive or not. However, as I have tried to 
demonstrate with respect to Art. 54 BITC the requirement that the payment relates to a genuine 
and sincere operation in practice means that the taxpayer justifies that the expense is made to 
satisfy a commercial, financial or industrial need of his business. That is to a certain extent not 
different from what the taxpayer must in essence prove under Art. 344 (2) BITC. Under Art. 344 
(2) BITC he must establish that the asset transfer is justified by economic or financial needs 
personal to his situation. I say that the proof under Art. 344 (2) BITC is only to a certain akin to 
the one under Art. 54 BITC because Art. 344 (2) BITC further requires that the taxpayer has a 
“legitimate” economic or financial need. The use of the term “legitimate” raises further questions 
as to the scope of the taxpayer’s burden of proof. As I shall further explain with respect to the 
general anti-avoidance rule the fact that the need must be legitimate means that all economic or 
financial justifications, other than those that aim at reducing the tax burden, must be accepted, 
provided that the operation does not infringe a legal (non-tax) provision. A tax motive can be 
sided by an economic or financial need and that need may be less important than the tax motive. 
                                                 
499 Court of Appeals Brussels, 19 March 1985, FJF, 86/50. A Belgian company sold the shares of its ailing subsidiary 
to another shareholder of that subsidiary, a Luxembourg holding, thereby realizing a loss. The tax authorities wanted to 
disregard the sale in order to reject the deduction of the loss pursuant to Art. 344 (2) BITC. In my opinion the Court 
should have held that Art. 344 (2) BITC is not capable of rejecting losses or shoull have disallowed the deduction of the 
loss under Art. 26 BITC if the price was not at “arm’s length”. However, it examined whether there was a legitimate 
economic of financial need justifying the sale. According to the taxpayer the sale was necessary to make an end to the 
losses which it had already incurred and to avoid any further commercial and reputational damage in case of 
bankruptcy of the subsidiary. 
500 Com. BITC 344/7. 
501 Afschrift, T., L’évitement licite de l’impôt et la réalité juridique, 2° éd., Larcier, 2003, 440; Cauwenbergh, P., 
International Transfer Pricing, Intersentia, 1998, 150; Thilmany, J., Transferts indirects de bénéfices, Ced Samson, 
1996, 143-145 .  
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However, the use of the term “legitimate” indicates that the statute requires a “reasonableness”-
test. The tax authorities (and later the Courts) may therefore reject the needs put forward if a 
reasonable person who is guided by the alleged needs would not have chosen such a scheme. 
Applying this test will often require a difficult exercise of equilibrium because the tax authorities 
(and the Courts) are not allowed to interfere with or question the taxpayer’s management 
decisions and policies. 
 
196. Under the second alternative form of evidence the taxpayer must prove first that he has 
received a consideration for the transfer and secondly that such a consideration produces income 
which is subject in Belgium to a tax burden that is normal in comparison with the tax burden that 
would have been borne if the transfer had not taken place. Under current law (as opposed to prior 
law) the equation is not between the situation that existed prior to and after the transfer502, but 
between, on the hand, the Belgian tax that would have been imposed on the income produced by 
the assets in the absence of a transfer and, on the other hand, the Belgian tax that is actually 
imposed on the income effectively received from the consideration obtained for the transfer503. 
Accordingly, where the transfer did not occur against consideration the taxpayer will not be able 
to meet his burden of proof. Whether the taxpayer will be able to satisfy the burden of proof will 
to a certain extent depend on factors that relate to the transferee and his business and that may 
even be beyond the Belgian taxpayer’s control. For instance, if assets are contributed to the paid-
up capital of the transferee, the taxpayer will only be able to administer the evidence if the 
company distributes sufficient dividend. Even if the taxpayer controls the company, he may be 
unable to decide to distribute a dividend (e.g. where the company has incurred losses or must 
reserve profit in view of future investments). The statute requires a comparison between the tax 
burden, not between the amount of income504. As a result, if the income produced by the 
consideration is lower than the income produced by the assets transferred but is subject to a tax 
burden that is higher than the one that would have applied to the income produced by such assets, 
the taxpayer may comply with the burden of counterproof505. However, the taxpayer does not 
meet his burden of proof by establishing that the assets transferred did not generate taxable 
income in Belgium before the transfer506. Apart from the above, the requirement that the tax 

                                                 
502 The current wording of the statute is the result of an amendement of 1973. For a case decided under the former 
wording, see Court of Appeals Liège, 30 May 1974, J.D.F., 1974, 154. 
503 Minne, P., Douenias, S., Planification fiscale internationale des sociétés belges, Larcier, 2004, 342; Lagae, J.P., 
Mathieu, P., Prix de transfert entre sociétés belges et sociétés étrangères, Le droit fiscal international belge et 
l’évitement de l’impôt, éd. Jeune Barreau de Bruxelles, 1996, 111-112; Lion, P., Artikel 344 §2 van het W.I.B. 1992: 
“een papieren tijger”, A.F.T., 1995, 330. 
504 The legislative history suggests a different reading but cannot prevail over the clear text of the statute (Parl. St., 
Kamer, 1991-92, no. 444/1, 7). 
505 A classical example is a Belgian corporation contributing shares qualifying for the participation exemption to the 
paid-up capital of a foreign company not liable to income tax (e.g. a Luxembourg holding 1929). Of a dividend of 100 
distributed on the qualifying shares only 5 is taxable under the participation exemption. It is sufficient that the 
Luxembourg holding distributes 5 of the 100 dividend received to the Belgian transferor for the test to be met because 
this 5 will not qualify for the participation exemption and thus be taxed at the full corporate tax rate. That allows a tax 
free accumulation of 95 in the holding. The scheme will, however, rarely be used in practice since the dividends 
distributed by the holding do not qualify for the participation exemption to the Belgian shareholders and capital gains 
on the shares of the holding are fully taxable (see infra 3.1.4.2.1.). 
506 But where the taxpayer transfers assets that produce income which is expressly tax exempt under the BITC (such as 
income from capitalization Sicavs) the burden of proof will be satisfied since after the transfer such assets fictitiously 
continue to produce tax exempt income in his hands and the tax imposed on the income produced by the consideration 
received will thus never be lower than that produced by the assets (see Malherbe, J., Jeanmart, F.X., Utilisation des 
filiales et des succursales étrangères à des fins de moindre imposition, Le droit fiscal international belge et l’évitement 
de l’impôt, éd. Jeune Barreau de Bruxelles, 1996, 73; Haelterman, A., De belastingvrije Luxemburgse holding versus 
Belgische fiscale anti-holdingbepalingen, Studiedag 22 januari 1995, 12). The authors warn for a challenge of such a 
transfer on the basis of sham or the general anti-avoidance rule where it is part of a preordained series of operations, 
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burden on the income produced by the consideration must be “normal” - a vague and subjective 
term that is not further defined - if compared to the tax burden that would have been charged 
against the income generated by the assets in the absence of a transfer raises more questions than 
it provides answers. Assume a Belgian company which sells a licensed patent to a tainted 
beneficiary. Does it meet the burden of proof if it invests the sales proceeds in an interest bearing 
bond and demonstrates that both the royalties and the interest are subject to the same tax rate. 
Does it still do so if the return on the bond is less than the amount of royalties? In the latter case, 
is it sufficient to prove that both the sales price and the interest meet the “arm’s length”- 
standard? But what if the company had reinvested in shares the dividends of which benefit from 
the participation exemption? Even if the return on the shares is equal to the royalties, the tax 
burden on the dividends is significantly lower. And what if the company used the sales proceeds 
to pay off an interest bearing loan? In that case, the consideration does not produce income but 
results in a cost saving and is beneficial to the Treasury because interest is not longer deducted. 
And finally, does the taxpayer comply with his burden of proof if he reinvests the sales proceeds 
in a new building used for his own business activity? Again no taxable income is produced by the 
consideration received (abstraction made of the fictitious cadastral income) but arguably a cost 
saving is achieved because no loan is needed and such is beneficial to the Treasury too because 
no interest deduction is claimed. Since the purpose of the rule is to avoid the shifting of taxable 
profit abroad, it is suggested that very likely the tax authorities and the Courts will require a great 
similarity between the two tax burdens under the equation. An investment in shares qualifying for 
the participation exemption will not satisfy that test. A strict interpretation of the statute even 
leads to the conclusion that the reimbursement of loans or the investment in an asset used for own 
business purposes does meet the test either in the absence of income produced by the 
consideration received for the transfer. If one is willing to accept that a cost saving must also be 
recognized, determining the normal tax burden becomes very complicated and depends on 
various factors such as the applicable interest rates; the term of the loans; the effect of the 
depreciation on the reinvestment asset etc.      
 
197. The first alternative evidence (legitimate needs of a financial or economic nature) must be 
administered at the time that the assets are transferred. However, the second one (appropriate 
consideration and tax burden) must be administered on an annual basis. This means that if the 
taxpayer fails to prove that the transfer is justified by legitimate needs of a financial or economic 
nature, he must yearly administer the second evidence507. As indicated before, satisfying the 
burden of proof under the second evidence depends on the income generated by the 
consideration. This means e.g. that if assets have been contributed to the paid-up capital of the 
beneficiary and the beneficiary distributes sufficient dividend to meet the burden of proof in one 
year but not in another year, the tax authorities can disregard the contribution in the second year 
but not in the first year.     
 
198. Finally, there is no provision in the BITC that provides for a relief mechanism against 
double taxation where the tax authorities have successfully applied Art. 344 (2) BITC. Double 
taxation can, however, easily occur. Assume that a Belgian individual contributes an interest 
bearing bond to the capital of a tainted Luxembourg holding 1929. The holding does not 
distribute dividends and the taxpayer has not brought up any legitimate economic or financial 
needs justifying the transfer. Accordingly, the tax authorities are entitled to impose tax on the 
interest in the hands of the individual on a yearly basis. Five years later the company distributes a 

                                                                                                                                                 
e.g. where the transferee would shortly after acquiring the assets convey such assets and reinvest the proceeds thereof 
in tainted assets). 
507 Cauwenbergh, P., International Transfer Pricing, Intersentia, 1998, 152; Lion, P., Artikel 344 §2 van het W.I.B. 
1992: “een papieren tijger”, A.F.T., 1995, 331. 
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dividend out of retained earnings partially composed of the priorly taxed interest. Such dividend 
is again taxable in Belgium. It has been argued that the application of the fiction excludes the 
taxation of the subsequent dividend508. Art. 376 BITC provides for a procedure that enables the 
taxpayer to claim relief for juridical double taxation even if the income has been taxed twice in 
two or more different years, but it is uncertain whether the tax authorities will be willing to apply 
it in this instance509.  
 
3.1.4. ANTI-AVOIDANCE PROVISIONS RELATING TO THE PARTICIPATION 
EXEMPTION (ART. 202 AND 203 BITC) 
 
199. The provisions concerning the participation exemption on dividends received are amongst 
the most complex provisions of the BITC. They have been subject to several amendments. In 
1991 they were revised in order to transpose the Parent/Subsidiary Directive into Belgian tax law. 
Further amendments were made in 1996 and 2002510. I do not intend to examine these provisions 
in detail. Some of them are subject to considerable controversy511. I will only give a brief 
overview of the conditions which must be satisfied in order for the participation exemption to 
apply and of the various anti-avoidance provisions in order to be able to test those conditions and 
provisions against the imperatives set by double tax treaties and EC-law in the following Parts. 
 
200. In order for a Belgian resident company (and a Belgian branch of a non-resident company) 
to be able to claim the participation exemption on dividends received two sets of requirements 
must be satisfied. The first set relates to the shareholding in the subsidiary and the second one 
concerns an elaborated subject to tax-requirement imposed on the distributing subsidiary c.q. the 
distributed dividends. In essence this subject to tax-requirement is composed of various anti-
avoidance provisions (and exceptions thereto) which aim at ascertaining that the dividends have 
been subject down the claim to a sufficient level of taxation in order to be eligible for the 
exemption in Belgium. The conditions relating to the shareholding will be discussed first under 
3.1.4.1 and the subject-to-tax requirement thereafter under 3.1.4.2.  
 
3.1.4.1. Conditions relating to the shareholding in the subsidiary 
 
201. The Belgian legislator has implemented the minimum shareholding requirement and the 
holding period of the shareholding more leniently than provided for in the Parent/Subsidiary 
Directive (see Part One, 1.2.2.1.). Such in itself is not problematic as the Directive leaves a 
margin of discretion to the Member States in this respect. However, the practical implementation 
of these requirements is not free from criticism. The Belgian parent company must own at the 
time of distribution of the dividend a shareholding of 10% or more in the capital of the subsidiary 

                                                 
508 Lion, P., Artikel 344 §2 van het W.I.B. 1992: “een papieren tijger”, A.F.T., 1995, 330. 
509 Com. BITC 376/10 and the case law developed under Art. 376 BITC quoted there. 
510 The current provisions on the participation exemption are laid down in the Articles 202 to 205 BITC. They have last 
been amended by the Law of 24 December 2002. 
511 For detailed studies on the subject see e.g. Minne, P., Douenias, S., Planification fiscale internationale des sociétés 
belges, Larcier, 2004, 212-289; Lion, P., et alia, Het nieuwe D.B.I.-regime, A.F.T., 2003, 164-208; Chéruy, C.,  Willez, 
O., Les revenus définitivement taxés, Le droit fiscal des enterprises en 2003 Législation et jurisprudence, Ed. Jeune 
Barreau, 2003, 41-115; Peeters, B., De Belgische deelnemingsvrijstelling na de belastinghervorming, Hervorming van 
de vennootschapsbelasting, T.F.R., 2003, 135-165; Op de Beeck, P., Bellen, D., De Belgische dividendregeling in een 
internationale omgeving, T.F.R., 2001, 181-196 and 235-247; Chéruy, C., Le régime fiscal des sociétés holding en 
Belgique, éd. Kluwer, 2000, 155-317; Afschrift, T., Berthelon, I., L’impôt  sur les revenus et l’arrêté royal du 21 
décembre 1996, J.T., 1997, 353 et seq.; Kleynen, G., Les revenus définitivement taxes après l’arrêté royal du 20 
décembre, 1996, R.G.F., 1997, 76-100; Douénias, S., Vincent, J.-S., De nieuwe regeling inzake definitief belaste 
inkomsten ingevolge het Koninklijk Besluit van 20 december 1996, A.F.T., 1997, 48-68.  
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or a shareholding with an acquisition value of EUR 1.2 million or more512. Such a shareholding 
must qualify as a financial fixed asset for accounting purposes513 and be held in full ownership514 
for an uninterrupted period of one year515. The “financial fixed asset”- requirement is not in line 
with the Parent/Subsidiary Directive. Art. 3 (2) of the Directive permits Member States to require 
in addition to the minimum shareholding that the parent holds the shares for an uninterrupted 
period of at least two years. Member States may provide for a shorter minimum holding period 
(e.g. one year like in Belgium). However, because any exception to the Directive must be 
construed narrowly and Member States should not unilaterally introduce anti-avoidance measures 
as such may lead to a denial of benefits against the objectives of the Directive (i.e. realization of 
an intra-Community dividend circuit unhampered by withholding tax and double corporate tax), 
in Denkavit the ECJ held that Member States cannot enact anti-avoidance measures which impose 
additional requirements going beyond the terms of Art. 3 (2). It also held that the general anti-
abuse provision of Art. 1 (2) of the Directive may not be relied upon by Member States where the 
Directive already addresses the perceived abuse in a specific manner516. The ECJ thus said that 
Art. 3 (2) is a lex specialis to Art. 1 (2)517. In other words, where the Directive itself provides for 

                                                 
512 Art. 3 (1) Parent/Subsidiary Directive permits Member States to apply more flexible rules than the 20% (as of 2007 : 
15%) holding-test. In my view a more flexible test can be based on a percentage of capital or on a fixed Euro amount 
(contra: Chéruy, C., Willez, O., Les revenus définitivement taxés, Le droit fiscal des enterprises en 2003 Législation et 
jurisprudence, Ed. Jeune Barreau, 2003, 77). 
513 Art. 95 (1) IV of the Royal Decree implementing the BCC. 
514 It has been argued that the “full ownership”-requirement does not observe the Parent/Subsidiary Directive and that 
shares held in usufruct also qualify for exemption (Dierickx, F., De DBI-aftrek door een EU-bril, AF.T., 2004, 42). I 
am not inclined to follow that proposition. Art. 3 (1) of the Directive refers to a shareholding in the “capital” of the 
company. A usufructholder has not paid up capital of the company and is as a rule not entitled to repayment of the paid 
up capital. Such right belongs to bare owner of the shares. The usufructholder is entitled to the dividends and may, 
depending upon the case, vote with the shares. Art. 3 (2) of the Directive allows Member State to replace by means of 
bilateral agreement (i.e. tax treaties), the capital holding-requirement by a holding of voting rights-requirement. In my 
view, only in the latter case may a usufructholder claim the benefits of the participation exemption. Under domestic 
law, Belgium has opted for the capital holding-requirement. In its treaties with other Member States, Belgium very 
rarely applies a voting rights-requirement (e.g. Art. 10 (2) (a) Belgium/UK treaty).   
515 When upon distribution of the dividend the shares have not yet been held for one year, the dividend will qualify for 
the participation exemption if the shares are finally held for that one year-period subsequent to the distribution. From 
the way the provision is drafted the one-year holding requirement must arguably be met on a share-per-share basis 
(Parl. St., Kamer, 2001-02, no. 1918/001, 46). In other words, even if a company owns more than 10% of the shares for 
more than one year at the time of distribution of the dividend and subsequently acquires more shares, the new shares do 
not automatically qualify for the participation exemption but must also be held for an entire year. If that interpretation 
is correct, there seems to be a difference between the rules governing the exemption of withholding tax (providing for 
an immediate exemption for the additional shares) and those governing the participation exemption (pro: Coosemans, 
P., Drijkoningen, P., Recent Corporate and Financial Tax Developments in Belgium Affecting International 
Operations, Bull. I.B.F.D., 2003, 525; contra: Chéruy, C., Le régime fiscal des sociétés holding en Belgique, éd. 
Kluwer, 2000, 333-334). 
Be that as it may it is submitted that the requirement that the new shares are also to be held for a period of one year 
infringes both the text and the objective of Art. 3 (2) Parent/Subsidiary Directive. As soon as the parent holds the 
minimum shareholding (10% or 1,250 Mio Euro, any additional shares enjoy the participation exemption regardless of 
their holding period (Also: Dierickx, F., De DBI-aftrek door een EU-bril, AF.T., 2004, 42).  
516 ECJ, 17 October 1996, Denkavit et alia, Joined Cases, C-283/94, 291/94 and 292/94, § 36. 
517 In Denkavit, the ECJ held: “(..) Article 1 (2) is a provision of principle, the content of which is explained in Article 3 
(2) thereof. Thus, Article 3 (2) (…) is aimed in particular at counteracting abuse whereby holdings are taken in the 
capital of companies for the sole purpose of benefiting from the tax advantages available and which are not intended to 
be lasting (…)”. It has been argued that, since Art. 3 (2) is a lex specialis to Art. 1 (2), to be a proportionate anti 
avoidance measure, the national minimum holding-requirement must allow the taxpayer to escape from its application 
in non-abusive cases (Weber, D., The first steps of the ECJ concerning an abuse-doctrine in the field of harmonized 
direct taxes, EC Tax Review, 1997, 25-26; Weber, D. A closer look at the general anti-abuse clause in the Parent-
Subsidiary Directive and the Merger Directive, EC Tax Review, 1996, 68). Although there may be good reasons to 
argue this point, I do not think that such follows from the “lex specialis”- character of Art. 3 (2). The intention of the 
drafters of the Directive was to have Art. 3 (2) operating as a “lex specialis” governed by its own mechanism and 
rationale and those may differ from those governing Art. 1 (2) as “lex generalis”. Arguably, the reference to “in 
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a measure that prevents the perceived abuse Member States cannot counteract such abuse by 
other measures518. On those grounds, it may be concluded that the Directive tolerates the one-year 
minimum holding period, but does not allow any additional requirement imposed on top of it, in 
particular not where such requirement purports to strengthen this one year-holding period519.  
 
3.1.4.2. “Subject to tax”-requirement/Anti-avoidance provisions 
 
202. The statute provides for several anti-avoidance provisions which aim at ascertaining that the 
dividends have been subject to a sufficient level of taxation in the hands of the distributing 
subsidiary (and sometimes even of lower-tier subsidiaries) in order to be eligible for the 
participation exemption. For dividends falling within the scope of the Parent/Subsidiary 
Directive, these anti-avoidance provisions are according to the Belgian legislator justified under 
Art. 1 (2) of the Directive according to which Member States are allowed to apply domestic or 
treaty-based anti-avoidance provisions to prevent fraud or abuse of the Directive520. For a 
discussion whether these provisions are Community law-proof, see Part Four, 5.4.2.1. Such anti-
avoidance provisions provide for a series of six cumulative tests (with certain exceptions thereto) 
which the distributing company c.q. the dividend must satisfy in order for the dividend to be 
exempt. If the distributing company fails to pass the first, second or third test, all dividends 
distributed are tainted dividends and accordingly do not qualify for the participation exemption. 
No transparency rule is provided for allowing the parent company to prove that a lower-tier 
subsidiary has effectively been taxed on the profit which is ultimately distributed to it. However, 
in case the distributing company fails to satisfy the fourth, fifth or sixth test only part of the 
dividend distributed out of certain profit of the subsidiary is tainted and does not qualify for the 
participation exemption. With respect to the latter three tests the tax authorities consider that the 
distributing company is always deemed to distribute dividends proportionally out of the various 
components of its profits521. Such leads to the result that each distribution contains in part a 
tainted dividend. There does not seem to be a legal basis for such a proportional allocation. It has 
been argued, in my opinion rightfully, that like it is the case for reductions of paid-up capital, a 
company should be able to elect itself out of which profit components a dividend in distributed522. 
Failure to allow such proof, may lead to an infringment of the principle of proportionality 
imposed by Community law (see Part Four, 5.4.2.1.). 
 

                                                                                                                                                 
particular at counteracting abuse” in the second sentence suggests that there may also non-abusive cases falling under 
the scope of Art. 3 (2).   
518 This is not specific to income tax matters. Also in non income tax cases involving abuse the Court held that Member 
States can no longer take domestic measures against abuse if the rule laid down in the Directive is sufficiently specific 
to exclude the conceived abuse (ECJ, 7 February 1979, Knoors, C-115/78, § 26). And where a Directive considers a set 
of facts as non-abusive a Member State is not entitled to describe it as abusive under a rule of domestic law (ECJ, 11 
September 2003, Walcher, C-201/01, § 48-50). 
519 Also: Dierickx, F., De DBI-aftrek door een EU-bril, AF.T., 2004, 42; Van Hulle, H., De wijzigingen aan het stelsel 
van de D.B.I.-aftrek, A.F.T., 2003, 61-64. 
To a large extent the requirement of “financial fixed asset”, the one year holding-requirement and the minimum 
shareholding-requirement overlap each other. However, the question is relevant where a financial fixed asset is sold 
during the year in which a dividend has been received as such shares may no longer be recorded in the accounts as 
financial fixed assets.    
520 Memorie van Toelichting, Wet 23 October 1991, Doc. Kamer, 1794/1, 91/92, 3. 
521 Circular Letter of 4 September 2001, Bull. Bel., 2002, 2274, § 44, 48 and 64. 
522 Kirkpatrick, J., Garabedian, D., Le régime fiscal des sociétés en Belgique, 3° éd., Bruylant, 2003, 444; Lion, P., et 
alia, Het nieuwe D.B.I.-regime, A.F.T., 2003, 199. 
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3.1.4.2.1. Test one: The basic “subject to tax”-requirement 
  
203. The basic condition is that the participation exemption only applies if the dividends are 
distributed by Belgian corporations subject to the Belgian corporate tax or by foreign 
corporations subject to a similar tax (Art. 203 (1) 1°, first sentence BITC). According to the 
legislative history similarity of tax does not mean that the determination of the tax base and the 
tax rate must be similar to the Belgian corporate tax. It is sufficient that the foreign tax has the 
characteristics of a corporate income tax523. Accordingly, it is generally accepted that the statute 
requires a subjective liability to corporate income tax, as opposed to an objective liability. Thus it 
is required that the company is statutorily defined as falling within the scope of the corporate 
income tax but it is not required that its profit has effectively been taxed524. Such is also the 
position of the Belgian tax authorities (see Part One,, 1.2.2.1). Belgian coordination centers, 
reconversion companies etc. are subject to corporate tax but their income is not taxed or only part 
of their income is taxed. Dividends distributed by such companies qualify for the participation 
exemption. On the other hand, dividends from Belgian companies which benefit from a 
subjective exemption from corporate tax (listed in e.g. Art. 180-181 BITC) and which are thus 
taken out if the scope of the corporate income tax do not qualify525.  
 
In order to provide some legal certainty to taxpayers in 1991 the tax authorities have published a 
list of countries where no company is subject to corporate income tax (so-called list 199/34) and a 
list of countries where certain specified companies are not subject to corporate income tax (so-
called list 199/35)526. Subject to what will be mentioned hereafter under test two, notwithstanding 
the many reforms to the participation exemption those blacklists are still applicable because none 
of the later amendments to the anti-avoidance provisions has had any effect on the first test527. 
These blacklists are non-exhaustive and have only an informative (and thus a non-binding) value. 
They establish a presumption that a company based in a certain country is not subject to corporate 
tax, but as recent case law has confirmed, the taxpayer can dispute this presumption528. Taking 
into consideration that these blacklists have initially been published in 1991 and have been 
scarcely updated529 and that they are documents unilaterally issued by the tax authorities, this case 
law must of course be approved.  
 

                                                 
523 Parl. St., Senaat, 1989-90, no. 806/1, 74; Circular Letter of 4 September 2001, Bull. Bel., 2002, 2274, § 15. 
524 Vanistendael, F., Looking back: a decade of parent subsidiary directive – the case of Belgium, EC Tax Review, 
2001, 156; Chéruy, C., Le régime fiscal des sociétés holding en Belgique, éd. Kluwer, 2000, 216-217; Vanistendael, F., 
The implementation of the Parent/Subsidiary Directive in the EC- Comments on some unresolved questions, Tax Notes 
International, 1992, 603; Lagae, J.P., Les revenus d’actions et parts de sociétés belges et étrangères, Le régime fiscal 
des sociétés en Belgique depuis les lois des 7 décembre 1988, 22 décembre 1989 et 22 février 1990, éd. Jeune Barreau, 
1990, 115.  
525 Com. BITC 199/33; see e.g. also Ruling of 17 November 1997, Ci. Com/288, Bull. Bel., 1999, 102 (company based 
in a French zone d’entreprises) and Ruling of 20 December 1999, Ci.Com/444, Bull. Bel., 2001, 1511 (Nigerian 
Pioneer company subject to tax but enjoying a temporary tax holiday on qualifying income only).  
526 Com. BITC 199/34 and 35. 
527 De Broe, L., Hong Kong dividenden genieten van DBI-regime, T.F.R., 2004, 868; Lion, P., et alia, Het nieuwe 
D.B.I.-regime, A.F.T., 2003, 189. 
528 Trib. Brussels, 23 April 2004, T.F.R., 2004, 861; De Broe, L., Hong Kong dividenden genieten van DBI-regime, 
T.F.R., 2004, 868. 
529 For an update see e.g. Announcement of 13 May 1995 re Cyprus companies controlled by non-residents (Bull. Bel., 
1995, 1939) and of 7 May 1997 re Taiwan (Bull. Bel., 1997, 163).  
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3.1.4.2.2. Test two: A company based in a country whose general tax regime is 
considerably more favorable than the Belgian tax regime  

 
204. Dividends distributed by a company based in a country whose general tax regime is 
considerably more favorable than the Belgian tax regime do not qualify for the participation 
exemption. The legislator thereby applies a twofold reasoning. According to the legislator a rate 
of 15% is the benchmark to determine whether a country’s general tax regime is more favorable 
than the Belgian regime. The statute provides that (i) a country’s general tax regime is presumed 
to be more favorable than the Belgian one either if such country’s general nominal tax rate or its 
general effective tax rate is less than 15% and that (ii) the general tax regime applicable to 
companies established in an EC Member State is not deemed to be considerably more favorable 
than the Belgian tax regime (Art. 203 (1) 1°, 2nd sentence BITC). In a second phase the legislator 
has given a delegation of powers to establish by way of Royal Decree a list of those countries. 
The statute and the Royal Decree establish a presumption that the general tax regime of the 
countries included in the list is considerably more favorable than the Belgian tax regime, thereby 
expressly excluding the general tax regime of EC-Member States from the list. The exclusion of 
EC-Member States (which is particularly relevant for Ireland where the general tax rate on 
commercial or industrial profit is 12,5%, Cyprus and Estonia applying a 10% c.q. a 0% (on 
undistributed profits) is imposed by the Parent/Subsidiary Directive and by the ECJ’s case law in 
income tax matters in general which is based, amongst others, on the principle of mutual 
recognition by the Member States of each others’ tax legislation and on the principle of 
proportionality (see Part Four, 4.4. and 4.6.)530.  
 
205. In order to provide more legal certainty to the taxpayer and to establish a binding force for 
the presumption that follows from the inclusion of a country in such a list, the legislator has 
preferred to establish the list of tainted countries by way of Royal Decree rather than to publish 
lists with no binding value in the Official State Gazette as he did before (see supra 3.1.4.2.1.).  
 
It is not very clear which methods the Belgian Ministry of Finance has applied to establish the 
list. Obviously, to determine the relevant tax rate both the income taxes levied at the federal level 
and those levied by regions or other political subdivisions have been taken into consideration531. 
A comparison of nominal corporate tax rates is flawed because high nominal rates may disguise 
low effective rates when a country retains a limited tax base because it allows generous 
deductions, exclusions, exemptions etc.. Therefore, alternatively the tax effectively due under the 
general tax regime of the country of establishment of the subsidiary has also been retained under 
the alternative formula laid down in the statute. Since the purpose of the provision is to compare 
the foreign country’s effective tax liability with the Belgian effective tax liability, a comparison 
must be made between the actual tax liability due by the foreign subsidiary under the general tax 
regime of its State of residence and the Belgian tax due on the subsidiary’s tax base recalculated 
according to the Belgian tax rules (i.e. as if it were a Belgian resident). It is obvious that the 
amount of notional Belgian tax payable by a foreign subsidiary is difficult to determine and may 

                                                 
530 It is true that under Art. 1(2) of the Directive Member States are allowed to enact provisions for the prevention of 
fraud or abuse. However, the Directive does certainly not allow a Member State that avoids double taxation on 
dividends by way of exemption to enact a rule according to which any shareholding in a company based in a country 
whose tax regime is considered as being too favorable is deemed to be abusive. There can be no doubt that such a rule 
resting on a general assumption of tax avoidance or abuse conflicts with the rule of proportionality developed under the 
ECJ’s case law (see Part Four , 4.3.; Kirkpatrick, J., Garabedian, D., Le régime fiscal des sociétés en Belgique, 3° éd., 
Bruylant, 2003, 445; Vanistendael, F., Looking back: a decade of parent subsidiary directive – the case of Belgium, EC 
Tax Review, 2001, 159; Lion, P., et alia, Het nieuwe D.B.I.-regime, A.F.T., 2003, 188). 
531 Parl. St., Kamer, 2001-02, no. 1918/001, 48 and 120. 
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give rise to significant controversies between the taxpayer and tax authorities532. It is not very 
clear how the Ministry of Finance has applied that comparison for purposes of enacting the Royal 
Decree because such a comparison is difficult to apply in abstracto to the situation of a country in 
globo as is the purpose of the anti-avoidance provision. The legislator recognizes that it is not 
realistic to believe that there will be a total similarity between the foreign and the Belgian tax 
regime. He admitted that rules that are internationally accepted to determine a company’s tax 
base, although not applicable in Belgium, can be taken into account to determine a foreign 
country’s effective tax rate. Of course, a notion of  ”internationally accepted rules to determine a 
corporation’s tax base“ is a very vague. The legislative history refers by way of example to tax 
consolidation and to loss carry-backs533. In brief, such leads to the conclusion that a comparison 
must be made with the tax liability due if the subsidiary were a Belgian resident, but that such 
recomputed Belgian tax base may be adjusted to take account of internationally accepted rules on 
the determination of a company’s tax base which are unknown in Belgium. Apparently, the MoF 
has included all countries for which no or not sufficient information was available in a 
provisional list534. Such list of 57 countries was published subject to comments from the industry. 
Finally, a list of 53 countries was published, leaving Switzerland; the Netherlands Antilles; Aruba 
and Trinidad & Tobago out535. The inclusion or omission of certain countries in the list remains 
questionable536. 
 
206. In my opinion, the final list is exhaustive in view of the goals pursued by the legislator and 
the fact that all countries for which there was uncertainty have been included in the list537. One 
may thus presume that the tax authorities have not missed any chance. Of course, tax regimes 
change over time and the Royal Decree may become outdated and obsolete. A theory according 
to which the tax authorities can rebut the presumption which they enacted themselves to cope 
with mistakes or obsolescence can not be endorsed in view of the aforementioned logistic 
technique used538. Moreover, such a rebuttal of the presumption was included in the draft 
provision, but has been taken out in the final one539. The legislator has the duty to update on a 
regular basis the list by amending the Royal Decree540. If he fails to do so, he must accept the 
consequences thereof. Assuming that the legislator will fail to regularly update the Royal Decree 
and that the Decree contains mistakes due to a lack of access by the Ministry of Finance to the 
necessary information on foreign tax laws (of often small and far off jurisdictions), the taxpayer 
on the other hand must always have the right to dispute the presumption following from the 

                                                 
532 To give a few examples: must deductions for contributions to local pension funds be disallowed on the basis that 
under Belgian law such deductions can only be claimed if paid to Belgian funds ? Must exemption of dividends be 
refused on the basis that dividends would be denied the participation exemption under more stringent Belgian rules? 
Alternatively, will a lower tax base for Belgian purposes be accepted because the foreign tax regime applies for more 
stringent thin capitalization-rules (and thus denies interest deduction that would not be denied under Belgian law); 
provisions on loss carry-forward rules (limited in time or capped amount); capital gains on shares etc.? 
533 Parl. St., Kamer, 2001-02, no. 1918/001, 58. 
534 Report to the King of 13 February 2003, Belgian Official State Gazette, 21 February 2003, 8609. 
535 Art. 73/4 quater RDBITC. Since it has become a member of the EC, Estonia has been taken of the list. 
536 Chéruy, C., Willez, O., Les revenus définitivement taxés, Le droit fiscal des enterprises en 2003 Législation et 
jurisprudence, Ed. Jeune Barreau, 2003, 99; Lion, P., et alia, Het nieuwe D.B.I.-regime, A.F.T., 2003, 182. 
537 Contra: Peeters, B., De Belgische deelnemingsvrijstelling na de belastinghervorming, Hervorming van de 
vennootschapsbelasting, T.F.R., 2003, 154. 
538 Chéruy, C., Willez, O., Les revenus définitivement taxés, Le droit fiscal des enterprises en 2003 Législation et 
jurisprudence, Ed. Jeune Barreau, 2003, 94; Vanhulle, H., De wijzigingen aan het stelsel van de D.BI.-aftrek, A.F.T., 
2003, 67. 
539 Parl. St., Kamer, 2001-02, no. 1918/001, 119-120. 
540 The Minister announced during the parliamentary discussions that the Royal Decree would be updated (Parl. St., 
Kamer, 2001-02, no. 1918/001, 49).  
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inclusion in the list.541. The MoF shares this view542. The exact object of the taxpayer’s evidence 
is, however, unclear. Likely, no difficulty will arise if the taxpayer can prove that both the 
nominal and the effective tax rate of a foreign country exceed 15%, notwithstanding its inclusion 
in the Royal Decree. In my opinion, the effective tax rate prevails over the nominal tax rate 
because the legislator has provided the alternative test of the 15% effective tax rate to correct the 
situation of countries providing for a high nominal rate but at the same time retaining an eroded 
tax base. So, if the taxpayer is able to prove that the effective tax rate charged against the 
subsidiary’s profits exceeds 15% arguably he has succeeded in rebutting the presumption, even if 
the country’s nominal tax rate is lower than 15%543. In fact, legal reality must prevail over 
presumptions. 
 
3.1.4.2.3. Test three: Financing, treasury and investment companies  
 
207. Dividends distributed by financing, treasury and investment companies that are subject to 
tax in their State of residence but enjoy a tax regime that deviates from the general tax regime of 
that State are excluded from the participation exemption (Art. 203 (1) 2° BITC). There is no 
definition of the term “a tax regime that deviates from the general tax regime”. At first view it 
could apply to any tax regime according to which the envisaged types of companies are excluded 
from the normal scope of application of the general corporate tax regime of their State of 
residence and subjected to a separate tax regime, regardless whether that separate regime is 
(considerably) more favorable than the general one. However, that is apparently not the aim of 
the legislator. According to the tax authorities the term refers to special tax regimes pursuant to 
which profits are not taxed or are taxed at a very low rate544. There is no further indication about 
what is meant by “taxed at a very low rate”, except that an IFSCs whose income derived from 
financial services provided outside Ireland is taxed at 10% in Ireland, is considered to fall under 
that provision545. In view of other statements of the MoF regarding foreign tax rates and the fact 
that 15% has now become a statutorily defined benchmark to determine whether a tax regime is 
considerably more favorable than in Belgium, it is believed that as a rule of thumb any tax regime 
(other than the general one) providing for a nominal or effective tax rate below 15% will fall 
under the provision546.  
 
208. Financing companies are defined as companies which render (almost) exclusively services 
of a financial nature to companies with which the financing company does not from, directly or 
indirectly a group547. Such a definition sounds odd because generally the special tax regimes 

                                                 
541 Minne, P., Douenias, S., Planification fiscale internationale des sociétés belges, Larcier, 2004, 254; De Broe, L., 
Hong Kong dividenden genieten van DBI-regime, T.F.R., 2004, 867; Lion, P., et alia, Het nieuwe D.B.I.-regime, 
A.F.T., 2003, 183-187; Coosemans, P., Drijkoningen, P., Recent Corporate and Financial Tax Developments in 
Belgium Affecting International Operations, Bull. IB.F.D., 2003, 526.;Chéruy, C., Willez, O., Les revenus 
définitivement taxés, Le droit fiscal des enterprises en 2003 Législation et jurisprudence, Ed. Jeune Barreau, 2003, 94 
and 97; Vanhulle, H., De wijzigingen aan het stelsel van de D.BI.-aftrek, A.F.T., 2003, 67.. 
542 Parl. Question no. 47 of 21 October 2003, CRIV 51 COM 026.  
543 For another view see Van Crombrugge, S., De hervorming van de vennootschapsbelasting in 2002, Biblo, 2003, 75. 
A taxpayer can prove that a country’s effective tax rate exceeds 15% if he can establish that the tax base recomputed 
under Belgian rules or internationally accepted rules (but not applied by that country) is lower than that country’s tax 
base and as a result the actual tax liability is higher than 15%. E.g. Country Z nominal tax rate is 10% and Z tax base is 
100. Tax liability Z: 10. Country Z recomputed tax base according to Belgian rules or internationally accepted rules is 
40. Country Z effective tax liability is 10/40 or 25%.  
544 Circular Letter of 4 September 2001, Bull. Bel., 2002, 2274, § 20; Com. BITC 199/46. 
545 Ruling Ci.Com/093, Bull. Bel., 1996, 565. 
546 The Minister announced that 15% was a low rate and 18% a priori not (Parl. St., Kamer, 1996-97, no. 925/8, 39 and 
Parl. Question no. 730 of 28 January 1997, Bull. Bel., 1999, 1217). See also Ruling of 11 July 1994, Ci.Com/082, 
Bull.Bel., 1999, 93 (a Sri Lankese company that will become subject to 15%  qualifies). 
547 Art. 2 (2), 5° BITC 
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targeted at by the provision are reserved for companies rendering financial services to affiliated 
companies. The provision has been drafted in that way to hit foreign financing companies (in 
particular Irish IFSCs) and to exclude Belgian coordination centers (which at the time of 
enactment of the provision undoubtedly enjoyed a tax regime that deviated from the general 
Belgian tax regime). Accordingly, like under Art. 198, 11° BITC a provision has been conceived 
that prima facie includes Belgian coordination centers but that ultimately does not apply to such 
centers (see supra 3.1.2.2.1.). Such technique has been devised to ward off potential challenges 
under the EC-treaty or a tax treaty that the rule discriminates against non-residents548.  However, 
it looks very thin (see in particular Part Four, 5.4.2.1.). EU-based thinly capitalized financing 
companies are excluded from the rule provided that the acquisition of the (in)direct shareholding 
in such companies is justified by legitimate financial or economic needs549.    
 
209. Treasury companies are defined as companies whose activities are essentially limited to cash 
investments as defined under accounting law. There is a safe harbor rule (that has no legal basis) 
for companies carrying on cash-pooling solely for group members550. Investment companies 
essentially include SICAVs and SICAFS. There is an exception for investment companies that 
redistribute annually 90% or more of their income (after deduction of remuneration, commissions 
and costs), but only to the extent that the redistributed profit originates from dividends that would 
themselves qualify for the participation exemption in case of direct distribution and/or from 
exempt capital gains on shares551. 
 
3.1.4.2.4. Test four: Companies with offshore income 
 
210. Dividends that originate from income (other than dividends) which is sourced outside the 
State of residence of the distributing company and which enjoy a tax regime in that State that 
departs from its general tax regime do not benefit from the participation exemption. The rationale 
behind the rule is similar to the one underlying the third test. The rule targets at countries that 
provide for a special tax regime in parallel with their general tax regime552. Scheme 7 discussed in 
Part Two, 1.3.1.5. is an example of a company enjoying such tax regime. The special tax regime 
targeted at is one pursuant to which profits from offshore activities are taxed at a very low rate or 
are not taxed at all, whereas income from onshore activities is taxed more heavily under the 
general tax regime. Thus the comments made under the third test as to what rate is to be 
considered as a low rate apply mutatis mutandis. Because the application of the test requires a 
comparison between the country’s general tax regime and the special tax regime for offshore 
income, it is submitted that offshore income derived by Hong Kong companies does not come 
under this fourth test553. The general tax regime of Hong Kong is based on the principle of 
                                                 
548 Kirkpatrick, J., Garabedian, D., Le régime fiscal des sociétés en Belgique, 3° éd., Bruylant, 2003, 446; Vanistendael, 
F., Looking back: a decade of parent subsidiary directive – the case of Belgium, EC Tax Review, 2001, 159. 
549 The measure intends to prevent fat capitalization (i.e. companies of which the equity/debt ratio exceeds 3 : 1). Fatly 
capitalized companies have low interest costs and are thus able to pay high dividends and thus to convert low taxed 
income from financial services (interest etc.) into dividends (Art. 203 (2) BITC). 
550 Art. 2 (2) 5° BITC; Circular Letter of 4 September 2001, Bull. Bel., 2002, 2274, § 34. 
551 Art. 2 (2) 5° BITC ; Art. 203 (2) BITC).  
552 See Bull. Bel., 2000, 3024 (on a Tunesian company benefiting from an exemption for income derived from export) 
and Ruling Ci.Com/444 of 20 December 1999, Bull. Bel., 2001, 1511 (on a Ghanese company enjoying a low tax rate 
for income derived from export). 
553. There remained some confusing as to whether Hong Kong dividends qualify for the participation exemption, 
notwithstanding this conclusion regarding the fourth test and the fact that Hong Kong is not listed in the Royal Decree 
under the second test. This follows from the fact that Hong Kong companies with offshore income still appear on list 
199/35 under the first test. For a discussion see De Broe, L., Hong Kong dividenden genieten van DBI-regime, T.F.R., 
2004, 868-869 and Hinnekens, P., Rechtbank kent DBI-aftrek toe op dividend uit Hong Kong, Fiscoloog Internationaal, 
no. 250, 2004, 7. According to the latter author it is not logic to recognize Hong Kong’s tax regime as not being 
considerably more favorable than the Belgian tax regime (and therefore not to include Hong Kong in the Royal Decree 
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territoriality. Accordingly, under Hong Kong’s general tax regime only income from sources in 
Hong Kong is taxed, while income from sources outside Hong Kong is not taxed. According to 
the MoF income from offshore activities includes any income of which the payor is not 
established in the country of the establishment of the seller or service provider554.  The Belgian 
tax authorities do thus not necessarily apply the source rules of the State of residence of the 
subsidiary. 
 
3.1.4.2.5. Test five: Companies with foreign branches 
 
211. If a subsidiary company derives income from a permanent establishment in another State 
and such income is effectively taxed on a global basis (i.e. head office’s tax regime plus branch’s 
tax regime) at a rate lower than 15%, any dividend distributed out of that income does not qualify 
for the participation exemption. Again, the statute provides that an effective taxation of 15% is 
not to be regarded as a tax regime which is considerably more favorable than in Belgium (Art. 
203 (1) 4° BITC). In order to determine the effective global taxation of the branch income one 
must of course consider the special tax regime that applies to the branch income in the State of 
the branch and also the tax regime applicable to the branch income in the State of residence of the 
company. According to the legislative history in order to determine the global actual tax liability 
the profits of the branch must be recomputed according to the rules of  Belgian tax law555. This 
idea is not reflected in the statute itself. Companies of which the head office and the permanent 
establishment are based in the EC are excluded from this test. (Art. 203 (1) (4°) jo. Art. 203 (2) 
BITC). This anti-avoidance provision, which also aims at Belgian companies with non EC-
branches, essentially targets at subsidiaries with Swiss finance branches which are exempt on the 
low taxed Swiss income in the State of residence of the subsidiaries under the Art. 7 of the 
relevant tax treaty with Switzerland (see Part One, 2.1.2.). 
 
3.1.4.2.6. Test six: Conduit companies 
 
212. Dividends that would be tainted under the tests one to five if distributed directly do not 
qualify for the participation exemption either if they are distributed indirectly in the meaning that 
they are received and redistributed by an interposed company (other than an investment 
company), unless at least 90% of the dividends redistributed would qualify for the exemption 
(Art. 203 (1) 5° BITC). Scheme 9 discussed in Part One, 1.3.2.2. is an example of such a case. 
The purpose of this look through-provision is to prevent a Belgian company from interposing a 
conduit company between itself and one or more subsidiaries that are hit by one of the previous 
tests to transform the tainted dividend into a good one or to disguise the ultimate source of the 
dividend (which is one of the reason why taxpayers set up a conduit, see Part One, 1.1.1.). 
Obviously such conduit company must not itself fall under one the previous tests and be based in 
a country that has a participation exemption regime that does not disqualify the dividends 
received from those subsidiaries. Accordingly, the rule does not apply if the conduit State itself 

                                                                                                                                                 
under test two) and at the same time include it in list 199/35, i.e. a list that concerns companies that are not subject to 
tax. According to the author list 199/35 is thus obsolete as far as Hong Kong is concerned. The author adds, rightfully, 
that it is also not logic to treat Hong Kong taxpayers as residents under the Belgium/Hong Kong treaty, notwithstanding 
the fact that their tax liability is limited to Hong Kong source income, and at the same time deny the participation 
exemption on the basis that a Hong Kong company is not subject to tax (see on this issue also De Broe, L., Kroniek 
Internationaal Belastingrecht, T.R.V., 2004, 675-676). 
Any remaining doubt as to the application of the participation exemption to Hong Kong dividends has been removed 
since the publication of the Circular Letter of 31 March 2005 (AFZ/97.0060) which confirms the above analysis and 
the answer of the MoF to a Parliamentary Question of 28 March 2006 (CRIV 51 COM 906). 
554 Parl. Question no. 1006 of 6 August 1997, Bull. Bel., 1999, 1225. 
555 Parl. St., Kamer, 2001-02, no. 1918/001, 50. 
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has taxed the dividends received556. As the tainted dividend has then been taxed downwards there 
is no reason to refuse the participation exemption any longer to the redistributed dividend. The 
rule has been limited to 90% to avoid the denial of the participation exemption in Belgium where 
the conduit company has received and redistributes a small (10%) amount of tainted dividends. 
However, if the conduit redistributes more than 10% of tainted dividends the participation 
exemption is denied for all of the dividends. The test only applies to redistributed dividends and 
not to other income produced by the conduit that is distributed as a dividend to the Belgian 
shareholder557. For practical reasons, the test does not apply if the conduit is a Belgian resident 
company quoted on a stock exchange or a non-resident company quoted on a stock exchange 
based in a treaty country that does not benefit from a special tax regime. 
 
3.1.5. ANTI-AVOIDANCE PROVISION RELATING TO THE INTEREST 
WITHHOLDING TAX EXEMPTION (ART. 107 (2) 10° RDBITC) 
 
213. As mentioned above (Part One, 1.1.2.2.), Belgium levies a 15% withholding tax on interest 
paid to non-residents and provides for some exemptions under its domestic laws and tax 
treaties558. However, domestic law provides for an exemption from withholding tax for interest 
paid on registered bonds issued by a Belgian company provided that the recipient qualifies as a 
so-called “non-resident-saver”, a term of art that refers to a non-resident of Belgium that does not 
use the bond for business purposes in Belgium (Art. 105, 5° RDBITC). The term thus covers non-
resident individuals; pension funds and corporations provided that they do not invest the bond in 
a Belgian permanent establishment. That provision allows EC-residents unable to benefit from 
the Interest & Royalty Directive; residents of treaty countries not benefiting from a withholding 
exemption and residents of non-treaty countries to claim the withholding tax exemption on 
Belgian source interest at the cost, however, of the reduced marketability of the financial 
instrument since the latter must be a registered bond.  
 
214. The provision has recently been amended to prevent non-resident companies from claiming 
the exemption where such companies are based in tax havens or enjoy a preferential tax regime 
and the majority of their shares are held by Belgian residents. Those non-resident companies are 
defined as “companies which are in their State of residence subject to income tax under a regime 
the provisions of which are considerably more favorable than in Belgium”559. For a discussion of 
this undefined term (which does not materially differ from others) I refer to the analysis under 
margin no. 153. It is striking that the provision which essentially aims at companies engaged in 
financing operations is not restricted to non-resident companies enjoying a favorable tax regime 
on interest but applies globally to all non-resident companies falling within the aforementioned 
definition.  
 
                                                 
556 According to the tax authorities (Circular Letter of 4 September 2001, Bull. Bel., 2002, 2274, § 68) the test will not 
apply if the tainted dividends have been denied the participation exemption in the conduit State or such state has 
refused to give tax credit for the underlying taxes. Accordingly, if a credit would be given by the conduit State the 
redistributed dividend remains tainted. As Lion and his co-authors have illustrated the requirement that no credit may 
be granted can result in discriminations that are not justifiable between ordinary profit realized by the conduit and a 
redistributed tainted dividend (Lion, P., et alia, Het nieuwe D.B.I.-regime, A.F.T., 2003, 200). 
557 Circular Letter of 4 September 2001, Bull. Bel., 2002, 2274, § 53. 
558 Most Belgian tax treaties provide for interest withholding tax at either 10% or 15%. The most notable exceptions 
providing for exemptions are the Belgium/Netherlands tax treaty (Art. 11 (3)); the Belgium/Germany tax treaty (Art. 11 
(3); the Belgium/Luxembourg tax treaty (Art. 11 (3)); the Belgium/Switzerland (Art. 11 (3) c); the Belgium/Sweden tax 
treaty (Art. 11 (3) b). 
559 Royal Decree of 20 January 2005, Report to the King (Belgian Official State Gazette, 1 February 2005, 2985). The 
provision is curiously drafted. This is at least my interpretation of the provision which seems to be confirmed in a 
Circular Letter of 17 November 2005 (Ci. RH 233/572.418). 
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3.2. The Belgian General Anti-Avoidance Rule (“the Belgian GAAR”)  
 

3.2.1. TEXT AND PURPOSE OF THE BELGIAN GENERAL ANTI-AVOIDANCE RULE 
 
215. As mentioned before (see margin no. 141), the Law of 22 July 1993 has enacted a general 
anti-avoidance rule in Belgian income law. The new provision has been inserted as Art. 344 (1) in 
the chapter of the BITC dealing with the methods of proof available to the tax authorities as 
another special rule of evidence. 
 
Art. 344 (1) BITC reads as follows: “The legal characterization given by the parties to an act or 
to separate acts which together realize the same operation is not binding on the income tax 
authorities when those authorities determine, by means of presumptions or other proof admitted 
by Article 340, that this characterization aims at avoiding taxes, unless the taxpayer proves that 
his characterization is justified by legitimate needs of a financial or economic nature”560.  
 
216. During the discussion of the draft bill in Parliament, the MoF declared that the Law of 22 
July 1993 codifies a principle of abuse of rights in income tax matters. This abuse of rights is 
described in the legislative history to the Law as the choice by the taxpayer of a legal 
characterization of an act or series of acts that is solely determined by tax avoidance motives. 
According to the MoF under private law there is abuse of rights if a person makes use of a right 
with the intention of causing harm to another and without any personal interest (see supra 
2.3.1.3.1.). He concedes that, as I argued above (see margin no. 42), this principle of private law 
is inadequate in income tax matters. However, he goes on saying that abuse of rights has a special 
meaning in tax matters and that it covers two distinct situations. There is abuse of rights first 
where the legal act which the parties present to the tax authorities does not correspond to what in 
reality has been agreed between them. Secondly, there is abuse of rights where parties have 
entered into a genuine and sincere legal act but the legal characterization given by the parties to 
this act has been chosen with the sole purpose of avoiding taxation. In view of this tax avoidance 
purpose, the choice of that characterization - although valid from a perspective of private law - is 
deemed abusive561. Art. 344 (1) of BITC is therefore labeled the “general anti-abuse of rights 
rule”. These statements of the MoF are confusing. The first category of abuse of rights refers to 
cases which under private law constitute a sham. This qualification equally applies in tax matters 
where sham is qualified as a form of tax fraud (see margin no. 37). The second category refers to 
legal acts which are genuine and sincere from the point of view of private law and thus do not 
constitute sham, nor fraud in tax matters. Including fraudulent and non-fraudulent legal acts 
within the same category of abuse of rights in tax matters creates the impression that the choice of 
a legal characterization of a legal act for tax avoidance purposes, is also a form of tax fraud. Such 
impression is false as when making such a choice the taxpayer does not infringe any legal 
obligation of law, except that since 1993 his behavior is sanctioned by Art. 344 (1) itself. It is 
dangerous to relate the notion of sham to the concept of abuse of rights since under private law 
that concept requires the presence of tort, but not of fraudulent intent, while fraud on the other 
hand requires the presence of fraudulent intent as well as an infringement of the tax law562. The 
MoF recognized this ambiguity subsequent to the enactment of the law and stated in a Circular 
                                                 
560 “Aan de Administratie der Directe Belastingen kan niet worden tegengeworpen, de juridische kwalificatie door de 
partijen gegeven aan een akte alsook aan afzonderlijke akten die eenzelfde verrichting tot stand brengen, wanneer de 
administratie door vermoedens of door andere in Art.340 vermelde bewijsmiddelen vaststelt dat die kwalificatie tot 
doel heeft de belasting te ontwijken, tenzij de belastingplichtige bewijst dat die kwalificatie aan rechtmatige financiele 
of economische behoeften beantwoordt”.  
561 Parl. St., Kamer, 1992-93, 1072/8, 98; Parl. St., Senaat, 1992-93, 762-1, 2 and 762-2, 2-3.  
562 Afschrift, T., L’évitement licite de l’impôt et la réalité juridique, 2° éd., Larcier, 2003, 322; Faes, P., Het 
rechtsmisbruik in fiscale zaken, Mys & Breesch, 1994, 51. 
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Letter that obviously the tax authorities cannot make use of Art. 344 (1) BITC and the concept of 
sham at the same time563. It is striking that several lower tax courts that have been called to hear 
cases involving the interpretation of the Art. 344 (1) and even the Supreme Court (see infra 
margin no. 255) continue to fail to make that distinction between tax fraud and tax avoidance564. 
 
217. The idea that in giving a legal characterization to an act or a series of acts with a view to 
avoid taxes, the taxpayer abuses his rights is, however, not expressly reflected in the text of the 
statute itself. The statute refers to “the legal characterization given by parties to an act or to 
separate acts which together realize the same operation” and concludes that such a 
characterization is not effective against the tax authorities when it “aims at avoiding taxes”. For 
this and the above reason (see margin no. 216) I will call the provision of Art. 344 (1) BITC a 
general anti-avoidance rule rather than an anti-abuse of rights provision. It will be referred to 
hereafter as the Belgian GAAR. The provision operates through a system of evidence and rebuttal 
of evidence. The tax authorities have the burden of proving the taxpayer’s tax avoidance motive. 
The legal characterization which the taxpayer has given to his act(s) will then be set aside if he 
fails to prove that he also had a financial or economic (i.e. non-tax) motive for choosing that 
characterization. 
 
218. It is clear that the Law of 22 July 1993 has introduced a novel notion of abuse of rights in 
Belgian law, which deviates from the notion of abuse of rights commonly known in Belgian 
private law since many decades, and which is specific for tax matters. However, that development 
is by no means unique since such a concept of abuse of rights in tax matters is known in many 
other jurisdictions (albeit in different forms) and recognized in international tax doctrine. For 
instance already in 1983 the IFA General Reporter wrote: “Almost all countries recognize the 
right of the taxpayer to arrange his affairs in a way that attracts the minimum tax liability, and 
therefore to choose the legal forms which are in his view the most suitable for the disposition of 
his affairs. However, if the sole or predominant motive of a certain transaction was to avoid tax, 
the form of the transaction may be ignored on the grounds that the taxpayer has abused his right 
to use such a form”565. Art. 64L of the French Book of Fiscal Procedures refers in its heading to 
“abuse of rights” and allows the tax authorities to restore the true nature of the transaction 
challenged where acts conceal the true nature of a contract. Such is the case if they employ 
clauses that give rise to lower registration duties or real estate registration taxes; disguise the 
realization or transfer of profit or income or permit the avoidance of turnover taxes on 
transactions carried out pursuant to the contract. The French statute clearly does not use the term 
“abuse of rights” in its private law meaning but refers to unacceptable tax evasion. It appears 
from a literal interpretation of Art. 64 L (“conceal the true nature of a contract”) that it refers to 
transactions qualified as sham under civil law and thus to fraudulent transactions in tax matters. 
However, in a decision of 1981 the French Conseil d’Etat made it clear that abuse of rights in the 
meaning of the aforementioned provision comprises not only sham transactions, but also non-
fictitious acts accomplished with no other motive than to avoid or alleviate the normal tax burden. 
The second category of acts is commonly referred to by French authors as comprising 

                                                 
563 Circular Letter of 6 December 1993, Ci. D. 19/453.895, § 13. 
564 See e.g. Supreme Court, 21 April 2005, FJF, 2006/20 (confirming Court of Appeals Mons, 5 September 2003, not 
published); Trib. Brugge, 12 March 2002, A.F.T., 2002, 287 and Fisc. Koer., 2002/338 (note Van Keirsbilck, M.); Trib. 
Brugge, 15 January 2002, FJF, 2003/14. 
565 Uckmar, V., Tax avoidance and tax evasion, Cah. Dr. Fisc. Int., vol. LXVIIIa, IFA 1983 Venice Congress, Kluwer, 
1983, 26. Other civil law jurisdictions recognizing a concept of abuse of rights in tax matters are e.g. France, 
Switzerland, Germany, while the Netherlands applies the theory of abuse of law (“fraus legis”). For a discussion see 
Ward, D., et alia, The Business Purpose Test and Abuse of Rights, B.T.R., 1985, 68 et seq.  
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transactions carried on with the intent of committing a “fraude à la loi”566. The statute thus also 
targets at tax avoidance structures. The burden of proof of the exclusive tax avoidance motive 
rests on the tax authorities. In practice such motive is sometimes inferred from the lack of 
economic justification for the transaction567. Some Belgian authors have suggested that the 
Belgian GAAR was inspired by the aforementioned French abuse of rights legislation568. If this 
suggestion is correct, , it could explain why the MoF in the discussion of the draft bill in 
Parliament included both sham and non-sham transactions in the proposed definition of abuse of 
rights. However, there is no indication for that suggestion in the legislative history to the Law of 
22 July 1993, nor in the answers given by the MoF to questions of members of Parliament after 
the enactment of the Law. It has recently been demonstrated that, even if the Belgian GAAR has 
been inspired by the French “abuse of rights” rule in tax matters, there are significant differences 
between the application requirements and effects of both provisions and that Belgian GAAR has a 
more narrow scope569 
 
3.2.2. SCOPE OF APPLICATION OF THE BELGIAN GENERAL ANTI-AVOIDANCE 
RULE 
 
219. The Belgian GAAR has a general wording. At first view it therefore applies to all types of 
income envisaged by the BITC (i.e. in the first place business income, but also income from real 
property, income from personal property and miscellaneous income). It has been suggested that 
since the taxpayer’s burden of proof relates to financial or economic needs justifying the chosen 
legal form, it must be situated in the economic area and not in the area of the management of his 
private assets. Accordingly, several authors argue that the statute only applies to income from 
professional activities570. The legislative history seems to suggest that the scope of the statute is 
limited to transactions coming within the realm of economic activities - meaning transactions 
generating taxable profit or benefit (“winsten of baten”) - and that it does not extend to the 
management of a taxpayer’s private assets571. This limitation of the provision’s scope has 
subsequently been confirmed in a Circular Letter issued by the tax authorities572. Likewise, after 
the enactment of an identical general anti-avoidance provision for death duties purposes, the tax 
authorities announced that they would not apply that provision because the taxpayer would never 
be able to meet his burden of proof, the levy of death duties by definition being related to an 
individual’s private patrimony573. As indicated at several occasions above (see e.g. margin no. 32) 
a tax statute must be interpreted strictly. If the text of the statute is unambiguous, the clear legal 
text must not further be construed e.g. by searching for the intent of the lawmaker in the 
legislative history to the statute. An expression of the intention of the legislator in the legislative 
history that contradicts the clear text of the law is not able to set aside the unambiguous meaning 

                                                 
566 Conseil d’Etat, 10 June 1981, RJF, 1981, no. 9 ; Tixier, G., Gest, G., Droit fiscal international, Presses 
Universitaires de France, 1985, 415. 
567 Lehérissel, H., Form and substance in Tax Law, French Report, Cah. Dr. Fisc. Int., Vol. LXXXVIIa, IFA 2002 Oslo 
Congress, Kluwer, 2002, 278-282; Dibout, P., Offermans, R., France, The Compatibility of Anti-Abuse Provisions in 
Tax Treaties with EC Law, eds. Essers, P., et alia, Eucotax, Kluwer International Law, 1998, 85-87; Ward, D., et alia, 
The Business Purpose Test and Abuse of Rights, B.T.R., 1985, 85-88.  
568 Hinnekens, L., Uncertainties in the Interpretation of the Anti-Avoidance Statute, E.T., 1999, 340; Faes, P., Het 
rechtsmisbruik in fiscale zaken, Mys & Breesch, 1994, 51-52. 
569 Van Zandweghe, M., Moser, K., Oprichting van een holding vormt “abus de droit”, Fiscoloog Internationaal, 2005, 
n° 264, 1. 
570 Moser, K., Vruchtgebruikconstructies onder herkwalificatievuur: twee recente vonnissen uit Antwerpen, T.F.R., 
2003, 334-335; Faes, P., Het rechtsmisbruik in fiscale zaken, Mys & Breesch, 1994, 65; Van Crombrugge, S., De 
invoering van het leerstuk van fraus legis of wetsontduiking in het Belgisch fiscaal recht, T.R.V., 1993, 281. 
571 Parl. St., Senaat, 1992-93, 762-1, 3 and 762-2, 38. 
572 Circular Letter of 6 December 1993, Ci. D. 19/453.895, § 15. 
573 Art. 106 of the Code on death duties; Parl. Q. n° 441, Bull. V&A, Kamer, 1995-1996, 6018. 
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of the terms of the statute574. Moreover, it must be admitted that even the above quoted legislative 
history is not free from ambiguity. Where that legislative history excludes activities that relate to 
the management of private assets, it qualifies that exception by adding that it applies only to the 
extent that those management activities do not generate taxable income. Of course, this conflict 
between the clear text of the statute and the legislative history and official publications of the tax 
authorities is worrying, but it does not justify a conclusion that goes against the text of the statute. 
I therefore conclude that, notwithstanding these statements to the contrary in the legislative 
history and Circular Letter, the Belgian GAAR applies to all types of taxable income575. 
 
220. In practice the tax authorities do not seem to adhere to their Circular Letter. They apply the 
Belgian GAAR to all transactions generating taxable income, including those generating other 
income than business income. Indeed, a majority of cases regarding the interpretation of the 
Belgian GAAR which have been heard by Belgian courts today relate to individual taxpayers that 
had set up legal structures aiming at avoiding or reducing their tax burden with respect to non-
business income576. Some Tribunals, relying on the clear text of the statute, have explicitly 
dismissed the argument of the taxpayer based on the legislative history that the rule cannot extend 
to private asset management577. The application of the Belgian GAAR to legal acts generating 
other income than business income may of course give rise to unacceptable results where the tax 
authorities reject the taxpayer’s evidence on the assertion that the taxpayer’s justification is 
situated outside the economic or financial area578. If the tax authorities apply the Belgian GAAR 
outside the area of business income and with respect to legal acts accomplished by a taxpayer in 
the management of his private assets, they must accept that the taxpayer’s justification is 
connected to that management. Accordingly, the existence of “needs of a financial or economic 
nature” must be construed broadly so as to encompass all justifications that have an impact on the 
patrimony of the taxpayer or of a third party. Reorganizing one’s patrimony or a transfer of assets 
to the next generation in order to optimize a later inheritance or a transfer of assets in view of 
(re)organizing a marital status etc. must therefore be accepted as soon as the financial impact on 
the patrimony is established579. 
 

                                                 
574 Van Gerven, W., Beginselen van Privaatrecht, I, Algemeen deel, Standaard Wetenschappelijk Uitgeverij, 1973, 57. 
See e.g. Supreme Court, 11 December 1962, Pas., 1963, I, 455 (opinion AG Ganshof van der Meersch); Supreme 
Court, 31 January 1961, Pas., 1961, I, 584. For a recent example see: Trib. Antwerpen, 13 February 2004, FJF, 
2005/43. 
575 Malherbe, J., et alia, Requalification of Transactions for Tax Purposes under Section 344 §1 of the Belgian Income 
Tax Code – Potential Application to Coordination Centers, Intertax, 1994, 391. 
576 See e.g. (i) the various cases involving stock redemptions whereby the sellers where individuals aiming at realizing 
a tax exempt income instead of a taxable dividend (income from personal property; see e.g. Court of Appeals Gent, 26 
January 2005, Fisc. Act., 2005, 8/6 (note Lamote, S.); Trib. Brugge, 3 November 2003, T.F.R., 2004, 77 (note 
Vanheeswijck, L.); Trib. Mons, 8 May 2003, T.F.R., 2003, 875; Trib. Brugge, 5 May 2003, T.F.R., 2003, 869; Trib. 
Brugge, 5 May 2003, T.F.R., 2003, 863; Trib. Brussels, 31 January 2003, Fisc. Act,. 2003, 9/4; Trib. Brugge, 26 
November 2002, Fisc. Koer., 2003/271; Trib. Hasselt, 9 January 2002, FJF, 2002/108; Trib. Antwerp, 26 October 
2001, Fisc. Koer., 2002/217 (note Van Keirsbilck, M.); (ii) the case of lease and sublease of real property aiming at 
taxation of income from real property on a lower tax base than if the property were leased directly (Trib. Brussels, 7 
March 2002, Fisc. Koer., 2002/243 (note Naveau, P.); (iii) the holding structures (Court of Appeals Gent, 31 October 
2006,, 2005/AR/97, Fisc. Act., 2006, 40/5 (note Willems, R.)).  
577 Court of Appeals Gent, 13 September 2005, FJF, 2006/79; Trib. Antwerp, 16 March 2005, Fisc. Act., 2005, 14/4 
(note Janssens, K.); Trib. Brugge, 22 June 2004, Fisc. Act., 2004, 26/1 (note Willems, R., Demeyere N). Each time the 
taxpayer was not well placed to make that argument since the structure was set up to avoid taxation of income from real 
property that was recharacterized by a fiction in the BITC as business income (Art. 32, 3° BITC).  
578 See e.g. Trib. Hasselt, 9 January 2002, FJF, 2002/108 where the tax authorities qualified a stock redemption as a 
personal affair of the selling individual shareholder. 
579 Afschrift, T., L’évitement licite de l’impôt et la réalité juridique, 2° éd., Larcier, 2003, 447; Malherbe, J., et alia, 
Requalification of Transactions for Tax Purposes under Section 344 §1 of the Belgian Income Tax Code – Potential 
Application to Coordination Centers, Intertax, 1994, 391. 
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3.2.3. INTERPRETATION OF THE BELGIAN GENERAL ANTI-AVOIDANCE RULE  
 
3.2.3.1. General: Overview of possible interpretations 
    
221. The Belgian GAAR is a complex provision. The draft bill has been extensively debated in 
Parliament and since most Members of Parliaments lack the necessary expertise in tax matters, 
the legislative history to the statute is full of ambiguity and often contradicts the text of the 
statute. Even the MoF has made certain statements that are ambiguous and do not accord with the 
text of the statute. The uncertainty on the scope of application of the Belgian GAAR discussed in 
the previous section is an illustration thereof. One comes to the paradoxal conclusion that in a 
matter where proponents of the enactment of anti-avoidance legislation aim that economic 
substance would prevail over the legal form, the Belgian legislator has opted for a solution that 
considers the legal form. Indeed, the abuse that the Belgian GAAR aims at combating is the 
fiscally motivated legal characterization of an act (i.e. the form chosen) and it is this legal 
characterization which is not binding on the tax authorities. The statute, however, omits to clarify 
how the tax authorities can recharacterize the legal act once they have determined that the 
taxpayer has abusively chosen a legal characterization. Must it be correct under private law, 
which means that the tax authorities are able to substitute a correct legal characterization of an act 
for another characterization that is also correct under private law? Is it sufficient that the replaced 
characterization restores the tax base in view of the object and purpose of the frustrated tax law 
provision, even if that recharacterization is not correct under private law? Or is any 
recharacterization permitted that is more advantageous to the Treasury as long as it is in 
accordance with the economic result aimed at by the taxpayer? This lack of clarity has given rise 
to various interpretations of the statute amongst legal scholars, tax practitioners and the tax 
authorities. At least four possible interpretations have been proposed. Several authors have 
concluded that the Belgian GAAR infringes the Constitutional principle of legality laid down in 
Art. 170 of the Constitution because it is no longer the legislator, but the tax authorities and the 
judiciary that determine the tax base, thereby possibly construing the tax laws by analogy (see 
supra 2.3.1.1.). These diverging interpretations of the Belgian GAAR are to a certain extent 
reflected in the case law of lower Courts. However, as will be explained below the 2004 judgment 
of the Court of Arbitration and the 2005 judgment of the Supreme Court have to a certain extent 
clarified the matter (see in particular margin nos. 251, 255 and 261). 
 
Hereafter I will briefly summarize four of the possible interpretations of the Belgian GAAR and 
explain why I favor the so-called textual interpretation (margin nos. 222-225). In the next section 
I will proceed to the textual interpretation of the Belgian GAAR and address the issue of the 
compatibility of the rule with the Constitution and the consequences of the decisions of the Court 
of Arbitration and of the Supreme Court (see 3.2.3.2.).        
 
222. According to a first interpretation the statute would apply where the taxpayer has 
erroneously, but in good faith, characterized a legal act which appears to be wrong under private 
law. It would thus authorize the tax authorities to restore to the legal act its correct legal 
characterization580. Such interpretation must be rejected. A statute must be construed in such a 
way that it has a real meaning581. This first interpretation of the Belgian GAAR deprives the 
provision from a reasonable meaning. The tax administration and the judiciary have always had 
the right to restore an erroneous characterization given by taxpayers in good faith to their acts. 

                                                 
580 Haelterman, A., Economische werkelijkheidsvereiste: verplichting de meest belaste weg te bewandelen?, Fiskoloog, 
1993, no. 430, 2; Deblauwe, R., Fiskaliana, De Standaard, 17 mei 1993, 14. The authors recognize that such 
interpretation would render the Belgian GAAR totally ineffective. 
581 De Page, H., Traité élémentaire de droit civil belge, I, Bruylant, 1962, 313. 
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This follows from the fact that tax must be imposed on the genuine contractual arrangements 
made by the parties (see supra 2.3.1.3.1.). Such interpretation would mean that no new powers are 
conferred upon the tax authorities while the purpose of the provision is precisely to broaden such 
powers to allow the tax authorities to counteract tax avoidance. In addition, the already existing 
right of recharacterization of the tax authorities and the judiciary would further be curtailed 
because of the various stringent conditions imposed by the Belgian GAAR. It would e.g. mean 
that the erroneous legal characterization can only be replaced in case of tax avoidance and that it 
cannot be replaced if the taxpayer puts forward an economic or financial justification for that 
wrong characterization. Moreover, the proposed interpretation conflicts with the clear wording of 
the statute. According to the statute the legal characterization can be set aside if it has been 
chosen for tax avoidance purposes. There is, however, not a single reference to erroneous 
characterizations582.   
 
223. According to a second interpretation the Belgian GAAR has given a legal basis to the theory 
of economic reality or economic substance over form. Belgian GAAR would then permit any 
recharacterization that is more advantageous to the Treasury provided that the tax authorities 
prove the taxpayer’s tax avoidance motive583. That recharacterization does not necessarily need to 
be legally correct but it must be in accordance with the economic result achieved by the taxpayer. 
Such interpretation effectively turns the traditional principle of the free choice of the least taxed 
road into an obligation for the taxpayer to choose the highest taxed route584. This interpretation 
must be rejected as well. Although there have been certain vague statements by members of 
Parliament during the parliamentary discussions of the draft bill that the statute aims at 
“reintroducing” the theory of economic reality in Belgian tax law (which suggests that it has 
existed before- quod non (see margin nos. 47 and 48)585, the MoF clearly rejected that proposition 
in the Senate586. Moreover, throughout the parliamentary discussions the MoF maintained the 
validity of the principle of the choice of the least taxed road587. There is no basis in the text of the 
statute to conclude otherwise588. Taxation on the basis of economic reality or substance allows the 
tax authorities to set aside transactions which the taxpayer has actually carried on and replace 
them by other transactions which the taxpayer has not accomplished. The legal characterization of 
the taxpayer’s acts is thus ignored and effect is only given to the economic result of the 
transactions. As will be further explained below (see 3.2.3.2.3.), it is not the legal act or the 
transaction that must be inspired by economic or financial motives but the legal characterization 

                                                 
582 Afschrift, T., L’évitement licite de l’impôt et la réalité juridique, 2° éd., Larcier, 2003, 331-333; Malherbe, J., et 
alia, Requalification of Transactions for Tax Purposes under Section 344 §1 of the Belgian Income Tax Code – 
Potential Application to Coordination Centers, Intertax, 1994, 390; Van Crombrugge, S., De invoering van het leerstuk 
van fraus legis of wetsontduiking in het Belgisch fiscaal recht, T.R.V., 1993, 274. 
583 The proof of such tax avoidance motive would then distinguish the Belgian GAAR from certain economic substance 
over form-doctrines where no proof of the taxpayer’s subjective intent is in principle required (see Zimmer, F., Form 
and Substance in Tax Law, General Report, Cah. Dr. F. Int., Vol. LXXXVIIa, IFA 2002 Oslo Congress, Kluwer, 2002, 
45). E.g. the US “substance over form” or economic substance doctrine do not require proof of subjective intent, but 
objective factors often indicate the presence of such intent. It is for the taxpayer to show the presence of non-tax 
motives. 
584 Hinnekens, L., Uncertainties in the Interpretation of the Anti-Avoidance Statute, E.T., 1999, 341. The author rejects 
this proposed interpretation. 
585 Parl. St., Senaat, 1992-93, 762-2, 55. 
586 Parl. St., Senaat, 1992-93, 762-2, 37: “The new statute is consistent with the principle of taxation according to legal 
reality and does not introduce the principle of economic reality”. 
587 Parl. St. Kamer, 1992-93, 1072/8, 99; Parl. St. Senaat, 1992-93, 762-1, 2. 
588 Afschrift, T., L’évitement licite de l’impôt et la réalité juridique, 2° éd., Larcier, 2003, 313; Garabedian, D., 
“Forme” et “Substance”, en droit fiscal belge, J.D.F., 2003, 213; Garabedian, D., Form and Substance in Tax Law, 
Belgian Report, Cah. Dr. F. Int., Vol. LXXXVIIa, IFA 2002 Oslo Congress, Kluwer, 2002, 160; Malherbe, J., et alia, 
Requalification of Transactions for Tax Purposes under Section 344 §1 of the Belgian Income Tax Code – Potential 
Application to Coordination Centers, Intertax, 1994, 392. 
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given by the taxpayer to this legal act. In addition, it is not the act or transaction that the tax 
authorities can set aside in case the tax avoidance motive is established, but only the legal 
characterization of such act. Moreover, a replacement of transactions in function of their 
economic effects would clearly lead to a blatant violation the principle of legality embedded in 
Art. 170 of the Constitution. It would give a wide margin of discretion to the tax authorities and 
the judiciary to apply tax provisions with a view to achieve the most advantageous result for the 
Treasury thereby disregarding the legal acts accomplished by taxpayers and the legal 
consequences which they aim to achieve. Tax provisions will thereby inevitably be applied by 
analogy or at least arbitrarily. The argument that under Belgian GAAR the characterization of the 
legal acts is only ineffective against the tax authorities but not against all other third parties who 
must continue to be respect the private law characterization, does not justify the conclusion that 
the tax authorities are allowed to restore any legal characterization as long as it is in accordance 
with the economic result aimed at by the taxpayer589. That argument does not hold in view of the 
constitutional rule and its consequences. A statute must be construed as much as possible in a 
way that it has a meaning which is in accordance with the Constitution590. The decisions of the 
Court of Arbitration holding that the Belgian GAAR does not infringe Art. 170 of the 
Constitution clearly condemn any proposition that the rule allows taxation on the basis of 
economic substance or economic reality. The Court of Arbitration has stated unambiguously that 
the enactment of the Belgian GAAR does not affect the taxpayer’s choice of the least taxed road. 
It emphasized further that the sanction that applies against the taxpayer in case he is not 
successful in justifying the choice of his legal characterization by legitimate economic or 
financial motives, is the recharacterization by the tax authorities of the taxpayer’s acts. There is 
no explicit, nor implicit suggestion in the holdings of the Court of Arbitration that taxes can be 
imposed on the economic substance of the transaction591.  
 
224. S. Van Crombrugge developed a third interpretation which is shared by several other 
commentators and which prima facie cannot be dismissed592. According to these authors the 
Belgian GAAR leads to the enactment of the doctrine of “fraus legis” in the BITC. Hereafter (see 
margin no. 259) I will discuss the reasons why the authors reach that conclusion. According to the 
authors the tax authorities can proceed to a recharacterization if the legal form chosen by the 
taxpayer frustrates the object and purpose of the law. That recharacterization should not 
necessarily be legally correct and can even involve ignoring legal acts and legal consequences of 
acts but it must be the closest legal characterization that permits the assessment of tax in 

                                                 
589 As put forward by Denys, L., Bouwen, A., Fiscaal mijlpaalarrest m.b.t. Arbitragehof : 24 november 2004 – een 
keerpunt in de theorie van de minst belaste weg. Hergeboorte van de economische werkelijkheidsleer ?, T.F.R., 2005, 
449. 
590 See e.g. Court of Arbitration, Case 11/97, 5 March 1997, B.2.2. 
591 Court of Arbitration, Case 60/2005, 16 March 2005, § B.6.; Court of Arbitration, Case 26/2005, 2 February 2005, § 
B.6.; Court of Arbitration, Case 188/2004, 24 November, 2004, § B.3.1; B.4 and B.7.; Vanistendael, F., De 
wettelijkheid van de herkwalificatie van akten of de fraus legis leer in het belastingrecht, A.F.T., 2005, 3. 
592 Van Crombrugge, S., Vennootschappen met rechtspersoonlijkheid in het fiscaal recht, XXX° Postuniversitaire 
Cyclus Willy Delva, 1998/99, Mys & Breesch, 1999, 320-325; Van Crombrugge, S., De invoering van het leerstuk van 
fraus legis of wetsontduiking in het Belgisch fiscaal recht, T.R.V., 1993, 271 et seq. Others include: Van Keirsbilck, 
M., Fisk. Koer., 2004/ 741 et seq.; Denys, L., De doorwerking van het Europees Gemeenschapsrecht op het gebied van 
de fiscale rechstbescherming, R.W., 1996, 1136; 
Faes, P., Het rechtsmisbruik in fiscale zaken, Mys & Breesch, 1994, 54-67. In his first publication J. Kirkpatrick also 
favored the interpretation according to which the concept of “fraus legis” had been introduced (Kirkpatrick, J., La 
requalification fiscale des operations accomplies abusivement dans le seul but d’éviter l’impôt sous l’empire du nouvel 
Art. 344 (1) du CIR92 introduit par la loi du 22 juillet 1993, Réflexions provisoires, C.J., 1994, no.1, 2 et seq.). In 
subsequent publications the author changed his position and now adheres to the fourth interpretation (see next 
footnote). T. Delahaye does not share the idea that “fraus legis” has been introduced in Belgian law, but is of the 
opinion that the Belgian GAAR is unconstitutional (Delahaye, T., Interpretatie van de belastingwet volgens de 
economische werkelijkheid, A.F.T., 1994, 48). 
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accordance with the object and purpose of the tax law provisions which the taxpayer sought to 
frustrate. The authors urge to add that their reasoning leads to the conclusion that the Belgian 
GAAR violates the provisions of the Constitution because it is no longer the legislator but the tax 
authorities and the judiciary that determine the tax base. Below (see margin no. 260) I will 
explain why I believe that the Belgian GAAR does not lead to the introduction of the doctrine of 
“fraus legis” in the BITC.   
 
225. The fourth interpretation is textual and legalistic. It has been developed by T. Afschrift and 
is shared by several other authors593. I adhere to this interpretation for the following reasons. The 
rules on the interpretation of statutes in Belgium require that first the text of the provision is 
construed. If the text of the statute is clear the result of this textual interpretation is decisive. 
Further analysis of the legislative history to the statute is then not required. Such analysis is 
permitted, however, but only to find confirmation for the textual interpretation. In case of conflict 
between the intent of the legislator as reflected in the legislative history and the clear and 
unambiguous text of the statute, the latter prevails. If on the other hand the text of the statute is 
unclear or ambiguous, other methods of interpretation can and must be used to find out the 
intention of the legislator. In tax matters this means that one will rely on the legislative history to 
the statute and/or apply the systematic interpretation method pursuant to which the provision to 
be construed is placed in the context of all of the provisions in which it was introduced. Where a 
tax statute uses terms of private law (without providing for a deviating meaning), such terms must 
be construed according to their meaning under private law594. In construing tax law provisions, it 
must always be borne in mind that tax statutes must be interpreted strictly and that in case of 
doubt the interpretation in favor of the taxpayer must prevail (see supra 2.3.1.1.). That is 
particularly so for a provision like the Belgian GAAR which is an exceptional means of evidence 
and constitutes an exception to the constitutional rule that all income is exempt except if a tax 
statute provides otherwise. 
 
A textual interpretation of the Belgian GAAR leads to the following conclusions: (i) the legal 
characterization of the act(s) is not binding on the income tax authorities, not the act or the 
transaction itself; (ii) the statute aims at legal characterizations given by the taxpayer to his act(s) 
and chosen for income tax avoidance purposes; (iii) the burden of proof as to the tax avoidance 
motive of the taxpayer rests with the tax authorities. The statute is silent as to how the 
recharacteration process must be carried on. The legislative history makes it clear that it is the 
legal characterization of the act that must be replaced, not the act or operation itself. In the 
absence of any further precision as to the method of recharacterization, the rules of private law 
apply. Accordingly, the tax authorities must proceed to a recharacterization that is correct under 
private law. This is confirmed in the legislative history. It is true that there are few single acts 
which are suitable for a dual characterization which is correct under private law. This finding 
reduces the effectiveness of the Belgian GAAR. On the other hand, the rule may be more 
effective for composite acts (“separate acts that realize a single operation”). The legislative 
                                                 
593 Afschrift, T., L’évitement licite de l’impôt et la réalité juridique, 2° éd., Larcier, 2003, 273-518. Other authors 
include: Wustenberghs, T., Het Arbitragehof over artikel 344 §1 van het W.I.B. 1992: weinig nieuws onder de zon, 
A.F.T., 2005, 7-12; Kirkpatrick, J., Garabedian, D., Le régime fiscal des sociétés en Belgique, 3° éd., Bruylant, 2003, 
79-91; Garabedian, D., “Forme” et “Substance”, en droit fiscal belge, J.D.F., 2003, 201-213; Garabedian, D., Form 
and Substance in Tax Law, Belgian Report, Cah. Dr. F. Int., Vol. LXXXVIIa, IFA 2002 Oslo Congress, Kluwer, 2002, 
158-165; Malherbe, J., et alia, Requalification of Transactions for Tax Purposes under Section 344 §1 of the Belgian 
Income Tax Code – Potential Application to Coordination Centers, Intertax, 1994, 392. 
594 Peeters, B., Interpretation of double taxation conventions, Belgian Report, Cah. Dr. Fisc. Int., Vol. LXXVIIIa, 1993 
Florence Congress, 224-229; Tiberghien A., Petit cours d’interprétation, R.G.F., 1993, 211-215; Tiberghien, A., 
Inleiding tot het fiscaal recht, 1980, 41-48; Van Gerven, W., Beginselen van Privaatrecht, I, Algemeen deel, Standaard 
Wetenschappelijk Uitgeverij, 1973, 56-58; De Page, H., Traité élémentaire de droit civil belge, I, Bruylant, 1962, 311-
316. 
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history makes it clear that the MoF was fully aware of that consequence. The text of the statute is 
not clear with respect to how the terms (i) “separate acts which together realize the same 
operation” and (ii) “legitimate needs of a financial or economic nature” must be construed and 
(iii) whether the tax avoidance motive must exclusive or not. These issues must be solved by 
relying on the legislative history or applying a systematic interpretation method. It is believed that 
this fourth interpretation leads to a result which does not render the Belgian GAAR 
unconstitutional.  
 
3.2.3.2. Textual interpretation  

 
3.2.3.2.1. “Act or separate acts which together realize the same operation” 
 
226. The term “act” (“akte”) has no particular meaning in tax law. Accordingly, its civil law 
meaning applies in tax matters. In Belgian civil law the term “act” can theoretically refer to both 
the “negotium” (i.e. the legal act which parties intent to accomplish producing rights and 
obligations amongst each other) and the “instrumentum” (i.e. the deed in which the parties have 
reflected their intentions and embedded their rights and obligations). The only meaningful 
interpretation of the term “act” is that the statute refers to the “negotium”, i.e. the legal act 
(“rechtshandeling”)595. An “instrumentum” is not susceptible of a legal characterization as is 
required by the statute. A deed is either a private or an authentic deed but those are 
characterizations which are irrelevant for income tax purposes. The conclusion that term “act” 
refers to legal acts is confirmed by the legislative history where “act” is defined as an expression 
of will intended to produce legal effect596. Such legal acts will in most instances comprise 
bilateral or multilateral agreements, but also unilateral acts such as decisions of a general 
shareholders meeting of a company or a company’s representative body (i.e. the board of 
directors). 
 
227. The term “separate acts which together realize the same operation” is a novel term that is 
not further defined in the statute. The legislative history clarifies that the statute is targeting at 
“the artificial dismemberment of an operation into a number of successive acts” that are linked 
together “by a unity of intent”. This requires that “the successive acts represent a series of acts 
conceived from the outset as forming part of an inseparable chain” or expressed otherwise 
“economically as forming part of one single operation”597. The legislative history indicates in this 
respect that the Belgian GAAR is the application in Belgian tax law of the English “step by step”-
doctrine as developed by the case law of the House of Lords598.  That case law emerged as of 
1981 in the United Kingdom as a reaction to the many artificial tax avoidance schemes which the 
traditional narrow semantic interpretation of tax laws by the judiciary helped developing599. The 
“step by step”-doctrine was initiated by the House of Lords in Ramsay v. IRC  in 1981600. In 
Ramsay the transactions in the series were self-cancelling: the taxpayer had made two loans of 
                                                 
595 Afschrift, T., L’évitement licite de l’impôt et la réalité juridique, 2° éd., Larcier, 2003, 285; Garabedian, D., 
“Forme” et “Substance”, en droit fiscal belge, J.D.F., 2003, 203; Garabedian, D., Form and Substance in Tax Law, 
Belgian Report, Cah. Dr. F. Int., Vol. LXXXVIIa, IFA 2002 Oslo Congress, Kluwer, 2002, 159; Malherbe, J., et alia, 
Requalification of Transactions for Tax Purposes under Section 344 §1 of the Belgian Income Tax Code – Potential 
Application to Coordination Centers, Intertax, 1994, 389. 
596 Parl. St., Senaat, 1992-93, 762-1, 3. 
597 Parl. St., Kamer, 1992-93, 1072/8, 102; Parl. St., Senaat, 1992-93, 762-2, 38. 
598 Parl. St., Kamer, 1992-93, 1072/8, 101. 
599 For a detailed historical overview of this case law see: Ballard, R., Davison, P., Form and Substance in Tax Law, 
United Kingdom Report, Cah. Dr. F. Int., Vol. LXXXVIIa, IFA 2002 Oslo Congress, Kluwer, 2002, 569; Avery Jones, 
J., “Rules or Principles”, Fiscal Studies, 1996, Vol. 17, no. 3; Bertin, O., “La step by step doctrine” et l’Article 344 § 1 
du C.I.R. 1992, R.G.F., 1994, 44 et seq. ; Frommel, S., United Kingdom tax law and abuse of rights, Intertax, 1991, 54. 
600 Ramsay v. IRC (1981) S.T.C. 174 (H.L) 



 188

identical sums for a fixed term at identical rates of interest (11%) to a company controlled by him 
and formed for the purpose as part of the scheme. The interest charged on one loan was then 
switched to the other (22% v. 0%) enabling the taxpayer to realize a tax free gain on the disposal 
of one and a deductible matching loss on the other. That purpose was not achieved because the 
tax authorities considered that the steps were self-cancelling and artificial. The House of Lords 
held that : “Regarding the scheme as a whole (…) there was neither a gain nor loss (…).Where a 
taxpayer used a scheme comprising a number of separate transactions with the objective of 
avoiding tax, the commissioners and the courts were not limited to considering the genuineness 
or otherwise of each individual step or transaction in the scheme, but should consider the scheme 
as a whole if it was found to be a composite transaction rather than a number of independent 
transactions that produced neither a gain or a loss, and did not appreciably affect the taxpayer’s 
beneficial interest, it could be treated as a nullity”.  The subsequent Burmah-case also concerned 
a self-cancelling transaction, but this time involving third parties and the scheme was not from the 
outset designed as a tax destructive scheme but had an underlying economical rationale. 
According to Lord Diplock the Ramsay-principle must be applied to any “pre-ordained series of 
transactions (whether or not they include the achievement of a legitimate commercial end) into 
which there are inserted steps that have no commercial purpose apart from the avoidance of a 
liability to tax which in the absence of those particular steps would have been payable”601. In the 
1984 Furniss v. Dawson and the subsequent 1988 Craven v. White-cases, the House of Lords 
further developed its “step by step”-doctrine602. In his often quoted words in Craven v. White, 
Lord Oliver summarized the four essential requirements of its doctrine: 
 

“(1) that the series of transactions was, at the time when the intermediate transaction was 
entered into, preordained in order to produce a given result; 
(2) that that transaction had no other purpose than tax mitigation; 
(3) that there was at that time no practical likelihood that the pre-planned events would not 
take place in the order ordained, so that the intermediate transaction was not even 
contemplated practically as having an independent life; and 
(4) that the preordained events did in fact take place”603.  

 
Subsequent case law has made it clear that there must be a very high degree of confidence both as 
to the content of the steps which are to follow the intermediate transaction and as to whether they 
will actually happen. There must be a firm plan as to what is to happen and no real possibility that 
it will not be implemented. In the 1988 holdings in IRC v. Bowater and Baylis v. Gregory it was 
therefore decided that a series of transactions cannot be preordained if the particular scheme 
which was planned beforehand falters part-way through and a different scheme subsequently 
occurs or a scheme, albeit similar to the initially planned one, is consummated but with other 
parties604. Upon reviewing the UK case law for purposes of interpretation of the Belgian GAAR it 
must considered that the Belgian legislator necessarily referred to the “step by step”- doctrine as it 
emerged from the case law at the time that the Belgian GAAR was enacted in 1993. Any 
subsequent case law and in particular the 2001 Westmoreland-case that has revised the doctrine is 
of no relevance in construing the Belgian GAAR605.  

                                                 
601 IRC v. Burmah Oil (1982) S.T.C. 30 (H.L). 
602 Furniss v. Dawson (1984) S.T.C. 153 (H.L). 
603 Craven v. White (1988) S.T.C. 476 (H.L). 
604 IRC v. Bowater Property Developments Ltd. (1988) S.T.C. 476 (H.L); Baylis v. Gregory (1988) S.T.C. 476 (H.L). 
605 Garabedian, D., “Forme” et “Substance”, en droit fiscal belge, J.D.F., 2003, 206; Garabedian, D., Form and 
Substance in Tax Law, Belgian Report, Cah. Dr. F. Int., Vol. LXXXVIIa, IFA 2002 Oslo Congress, Kluwer, 2002, 161; 
MacNiven v. Westmoreland Investments Ltd. (2001) S.T.C. 237 (H.L). For overviews of the most recent UK case law 
on the matter see VanderWolk, J., United Kingdom: The House of Lords and Tax Avoidance – Scottish Provident and 
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228. It follows from the above that the notion of “separate acts which together realize the same 
operation” is to be understood as a series of legal acts that was preordained at the time when the 
intermediate legal acts are accomplished. In other words, it refers to a composite operation 
composed of several legal acts that have no independent existence of their own but that are mere 
links in the chain which serve no other purpose than alleviating the tax burden. There will be such 
a composite operation if there is contractual commitment between the parties to the operation: all 
parties to the operation have prior to the consummation thereof agreed on the content and the 
execution of the different steps of the operation. There will also be such a composite operation, in 
the absence of such an agreement ab initio, if upon consummation of the first act there is no 
practical likelihood that the subsequent acts will not take place. In the latter case, it must be 
demonstrated that parties have no other choice than executing a next step when they execute a 
prior one. Proof of this practical likelihood or certainty in fact could be inferred from the object of 
the transaction or the motives behind it. It could also reasonably be inferred from the fact that one 
or more parties to the transaction would be in an unsustainable position if the subsequent step or 
steps would not have been realized606. Once the proof has been established that the operation was 
premeditated, it is no longer decisive that it is executed over a number of years or that significant 
time elapses before a next step in the transaction is executed607. In that case the time interval is an 
integral part of the scheme. The burden of proof that “separate acts together realize the same 
operation” in the meaning of the UK case law of the House of Lords anno 1993 rests on the tax 
authorities. 
 
229. Courts have had little difficulty so far in construing the term “separate acts which together 
realize the same operation”. It must be admitted that the first group of cases referred to the Courts 
involved simple schemes and left little room for argument. The cases involved existing lease 
agreements between an individual taxpayer as lessor and a corporation as lessee. In order to 
achieve a more advantageous tax result, the lease was terminated and replaced by a 
headlease/sublease via an intermediate person. The head and subleases related to the same 
property and were entered into at the same time and had the same term. In some cases the 
agreements provided for a spread. In others they did not. In those circumstances where an 
existing agreement is terminated and replaced by two interconnected agreements, parties can 
hardly deny the existence of a “dismemberment of an operation into a number of successive acts” 
that are linked together “by a unity of intent” as required by the legislative history to the Belgian 
GAAR. Also the Tribunal of Antwerp had no problem in holding that simultaneous acquisition by 
a company controlled by a married couple of a 27-year usufruct of real estate and the bare 
ownership of such real estate by the couple and their two children, followed by a lease from the 
company to the couple of the private dwelling spaces and the use by the company of the 
professional space were linked together by a unity of intent existing between all taxpayers 
involved. It has been argued that the tax authorities did not meet their burden of proof that in all 
likelihood the company upon acquisition of the usufruct had the intention to lease the private 
space to the couple and use the professional space itself. It has further been argued that the lease 
and own occupation do not necessarily follow from the split acquisition of the usufruct and the 

                                                                                                                                                 
BMBF, Bull. I.B.F.D., 2005, 146; VanderWolk, J., Purposive Interpretation of Tax Statutes: Recent UK Decisions on 
Tax Avoidance Transactions, Bull. I.B.F.D., 2002, 70. 
606 Afschrift, T., L’évitement licite de l’impôt et la réalité juridique, 2° éd., Larcier, 2003, 399-402; Garabedian, D., 
“Forme” et “Substance”, en droit fiscal belge, J.D.F., 2003, 207; Garabedian, D., Form and Substance in Tax Law, 
Belgian Report, Cah. Dr. F. Int., Vol. LXXXVIIa, IFA 2002 Oslo Congress, Kluwer, 2002, 162; Bertin, O., “La step by 
step doctrine” et l’Article 344 § 1 du C.I.R. 1992, R.G.F., 1994, 54; Faes, P., Het rechtsmisbruik in fiscale zaken, Mys 
& Breesch, 1994, 92; Malherbe, J., et alia, Requalification of Transactions for Tax Purposes under Section 344 §1 of 
the Belgian Income Tax Code – Potential Application to Coordination Centers, Intertax, 1994, 393.. 
607 Parl. St., Kamer, 1992-93, 1072/8, 102.  
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bare ownership because the company may have had other options608. In my view where an 
individual together with his wholly-owned company enter into such an uncommon structure to 
acquire a single piece of real property with a dual purpose, in all likelihood the company will use 
the business part and make the private part available to the private party one way or another. A 
third type of case concerns the sale of shares of an operating company to a holding company. In 
January 1994 an individual shareholder sold his shares in an operating company to a wholly-
owned holding company. The holding company owed the purchase price to the seller. The 
holding caused the operating company to distribute a dividend at the end of May 1994 and the 
holding used the dividend (that was exempt from withholding tax and qualified for the 
participation exemption under the Parent/Subsidiary Directive) to reimburse its outstanding 
liability to the seller. The tax authorities argued that this was a pre-ordained structure the purpose 
of which was to transfer the retained earnings of the operating company free of withholding tax 
(otherwise 25%) to the individual shareholder. They recharacterized the distribution of the 
dividend to the holding and the payment of the purchase price as a disguised dividend distributed 
by the operating company directly to the seller. The holding was said to have received the 
dividend as an agent of the seller. The Tribunal of Gent held for the taxpayer. It found that there 
was no evidence that at the time of sale of the shares a decision had already been taken to 
distribute a dividend. Indeed, a dividend distribution by the operating company to the holding 
company cannot reasonably be deemed to have been preordained prior to the holding acquiring 
the shares of the operating company as, until that time, the operating company was controlled and 
represented by the seller. The Tribunal found further that the operating company could not have 
distributed a dividend to the seller in prior book years because the retained earnings only became 
available for distribution shortly before the sale of the shares as an investment project that was 
decided in 1991 failed to go through. Finally, the Court found evidence that the holding 
negotiated with a bank to obtain financing to pay off the purchase price until March 1994609.    
 
3.2.3.2.2. “The legal characterization given by the parties to an act or to separate 
acts (…)” 
 
230. The term “legal characterization” is a legal concept used to describe the proper 
classification of a legal act amongst the different categories of legal acts (sale; lease; loan; 
contribution to corporate capital; employment agreement etc.)610. Such classification occurs on 
the basis of the bare facts and the legal facts of the case. The bare facts are the non-legal facts, 
such as who paid what to whom and when. The legal facts refer to the legal effects which the 
parties intent to produce, i.e. the rights and obligations which they intent to create amongst them 
and the way in which they actually perform their legal acts611. Legal facts thus comprise the intent 
of the parties and the rights and obligations which they seek to produce between themselves and 
actually execute. In common law this process of characterization is also referred to as the 
“labeling” of the legal facts612. 
 

                                                 
608 Trib. Antwerpen 6 January 2003, T.F.R., 2003, 330; Moser, K., Vruchtgebruikconstructies onder 
herkwalificatievuur: twee recente vonnissen uit Antwerpen, T.F.R., 2003, 336. 
609 Tribunal Gent, 2 December 2004, docketno. 03-2256A, unpublished (confirmed by Court of Appeals Gent, 31 
October 2006, 2005/AR/97, Fisc. Act., 2006, 40/5 (note Willems, R.). 
610 Afschrift, T., L’évitement licite de l’impôt et la réalité juridique, 2° éd., Larcier, 2003, 283-285; Malherbe, J., et 
alia, Requalification of Transactions for Tax Purposes under Section 344 §1 of the Belgian Income Tax Code – 
Potential Application to Coordination Centers, Intertax, 1994, 389. 
611 De Page, H., Traité élémentaire de droit civil belge, II, Bruylant, 1962, 551 et seq..  
612 Ballard, R., Davison, P., Form and Substance in Tax Law, United Kingdom Report, Cah. Dr. F. Int., Vol. 
LXXXVIIa, IFA 2002 Oslo Congress, Kluwer, 2002, 570. 
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231. The statute refers to the legal characterization “given by parties” to their act(s). It follows 
from that wording that the Belgian GAAR does not apply where the legal characterization of an 
act is imposed by law or statute. Some authors seem to draw far-reaching conclusions from that 
finding. For instance, they conclude that since it is the Civil Code that determines under what 
conditions a transfer of goods against a consideration constitutes a sale, it is not left to the choice 
of the taxpayer to give the proper legal characterization to his act and thus the Belgian GAAR 
would not apply where the parties characterize their act as a sale of goods613. It is difficult to 
accept that assertion which would turn the Belgian GAAR into a totally ineffective rule. In a civil 
law country like Belgium, the basic characteristics and features of most of the legal acts are laid 
down in codes and statutes and it is up to the parties to properly label their legal act in view of the 
legal effects they aim at by applying the rules laid down in those codes and statutes. That does, 
however, not mean that it is not the parties that characterize their legal acts. However, there may 
be exceptional cases where the statute itself gives a legal characterization. According to Art. 
745bis of the Civil Code e.g. the surviving spouse obtains a usufruct right over all of the assets of 
the deceased husband. It is clear that in such case the parties do not have a right to choose a legal 
characterization because under the given circumstances the Civil Code itself imposes such a 
characterization. Similarly, the BITC itself sometimes imposes legal characterizations to certain 
legal acts which deviate from the normal characterization of such act under private law. For 
instance, a stock redemption and a liquidation distribution are characterized as dividend 
distributions for tax purposes, while they are characterized differently for corporate law purposes. 
If a company proceeds to a stock redemption the selling shareholder is from a tax perspective 
deemed to have received a dividend distribution. Under Belgian law, such a deemed dividend 
distribution is taxed more favorably than an ordinary dividend distribution614. One must therefore 
approve the case law according to which the Belgian GAAR cannot be applied to a stock 
redemption because it is not the taxpayer but the BITC that characterizes the transaction as a 
dividend distribution. It follows from this case law that where a taxpayer has a choice between 
two or more options to achieve a given result, the taxpayer’s choice of legal form expressly 
provided for by the BITC must be respected even if that choice is tax motivated615. This case law 
confirms the existence of a “doctrine of choice” - which also exists in other jurisdictions (e.g. 
Australia) - according to which a taxpayer cannot be blamed to abuse a tax law or to abusively 
choose a legal form if he merely takes advantage of a favor which the tax law offers to him616.         
  
232. As the Belgian GAAR applies to the legal characterization of legal acts, it cannot be applied 
to mere facts (e.g. the transfer of residence; the transfer of activities abroad) or to a taxpayer who 
refrains from entering into a legal act even if the taxpayer’s motive in doing so is tax driven617. 

 

                                                 
613 Afschrift, T., L’évitement licite de l’impôt et la réalité juridique, 2° éd., Larcier, 2003, 300; Malherbe, J., et alia, 
Requalification of Transactions for Tax Purposes under Section 344 §1 of the Belgian Income Tax Code – Potential 
Application to Coordination Centers, Intertax, 1994, 389. 
614 Art. 18, 2°ter BITC. Stock redemptions and liquidation distributions were exempt from withholding until 2002. As 
of then, they are subject to 10% withholding tax, while ordinary dividends are subject to 25% or 15% withholding tax if 
distributed to individuals (Art.269, 1°, 2° and 2°bis BITC). 
615 Trib. Namur, 26 October 2005, FJF, 2006/102; Court of Appeals Gent, 31 May 2005, docket no. 2004/ar/74, not 
published; Trib. Mons, 8 May 2003, T.F.R., 2003, 875; Kirkpatrick, J., Garabedian, D., Le régime fiscal des sociétés en 
Belgique, 3° éd., Bruylant, 2003, 85; Vanheeswijck, L., De anti-misbruikbepaling en de inkoop van eigen aandelen, 
T.F.R., 2003, 881; Van Keirsbilck, M., Fisc. Koer., 2002/228. 
616 Zimmer, F., Form and Substance in Tax Law, General Report, Cah. Dr. F. Int., Vol. LXXXVIIa, IFA 2002 Oslo 
Congress, Kluwer, 2002, 47. The Belgian MoF has made contradictory statements as to whether or not a “doctrine of 
choice” could overrule the Belgian GAAR (no overruling: Parl. St., Kamer, 1992-93, 1072/8, 42; overruling: Parl. 
Question no. 706, 22 September 1993, Bull. Bel., 1994, 371).  
617 Parl. St., Kamer, 1992-93, 1072/8, 99 and 101; 99 and 101; Circular Letter of 6 December 1993, Ci. D. 19/453.895, 
§ 17. 
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3.2.3.2.3. “The legal characterization (…) to an act (…) is not binding on the tax 
authorities” 
 
233. According to the clear terms of the statute it is the legal characterization of the act or of 
separate acts which together realize the same operation that is not binding on the income tax 
authorities (“niet tegenstelbaar aan de administratie der directe belastingen”). The term “legal 
characterization” is used three times and each time it is used in connection with the term “act” in 
the context of the Belgian GAAR (see 3.2.3.2.1.), meaning “legal act” (“rechtshandeling”). The 
concept of “not binding on” (“niet tegenstelbaar aan”) is derived from civil law. However, in 
civil law the concept of “not binding on” relates to the legal act and not to its legal 
characterization. The concept is used under civil law to describe that a legal act does not produce 
its external legal effects against certain third parties whose rights are protected. In that sense, the 
legal act is not binding on third parties. Such protected parties should not suffer the external legal 
effects of a legal act and are entitled to claim that the legal act has no effect against them e.g. 
because the compulsory rules to make the legal act public have not been complied with (e.g. Art. 
1 of the Mortgage law requiring the transcription of any transfer of a right in rem in the register of 
mortgages; in case of failure to transcribe a creditor of the seller can seize the property in the 
hands of the buyer) or because the legal act is accomplished with a view to fraudulently harm the 
rights of third parties (e.g. Art. 1167 Civil Code, action pauliana in favor of the creditors whose 
rights are affected because of fraudulent acts of a debtor)618. 
 
234. The BITC is not unfamiliar with the civil law concept of legal acts which are not binding on 
the tax authorities. According to Art. 344 (2) BITC a number of well-defined legal acts are not 
binding on the tax authorities if they involve a transfer of property to a taxpayer based in a tax 
haven or benefiting from a preferential tax regime abroad (see supra 3.1.3.). There the concept of 
“not on binding on the tax authorities” has exactly the same meaning as in civil law. The 
provision aims at protecting the rights of the tax authorities. They are allowed to disregard the 
external legal effects of the transfer of property and to continue to treat the Belgian resident 
transferor as tax owner of the assets, notwithstanding the valid transfer of property under private 
law. For that reason, it is generally accepted that Art. 344 (2) BITC introduced a fiction in 
Belgian tax law (see margin no. 188).  
 
235. There is no reason why the concept of “not binding on” as used in the Belgian GAAR should 
be construed differently than in civil law and under Art.344 (2) BITC. It means that the protected 
party (i.c. the tax authorities) should not suffer from what the taxpayer objects to him. The 
systematic method of interpretation of the Belgian GAAR in its context (see supra 3.2.3.1.) leads 
to the conclusion that under Belgian GAAR it is the legal characterization of the taxpayer’s act(s) 
that is not on binding on the tax authorities and not the act itself619.  This conclusion clearly 
corresponds to the intention of the lawmaker because it has been confirmed several times by the 
MoF in Parliament during the discussions of the draft bill620. Of course, it is permitted to ask the 

                                                 
618 von Kuekelgen, M., Réflexions sur le régime des nullités et innopposabilités, Les obligations contractuelles, éd. 
Jeune Barreau de Bruxelles, 2000, 578 et seq.. 
619 Afschrift, T., L’évitement licite de l’impôt et la réalité juridique, 2° éd., Larcier, 2003, 282 and 293; Kirkpatrick, J., 
Garabedian, D., Le régime fiscal des sociétés en Belgique, 3° éd., Bruylant, 2003, 80; Malherbe, J., et alia, 
Requalification of Transactions for Tax Purposes under Section 344 §1 of the Belgian Income Tax Code – Potential 
Application to Coordination Centers, Intertax, 1994, 389. 
620 Parl. St., Kamer, 1992-93, 1072/8, 99; Parl. St., Senaat, 1992-93, 762-2, 45 and 762-3 (Discussion of Amendment 
VIII): “L’intervenant demande au minister ce qui, en fin de compte, n’est pas opposable à l’Administration des 
Contributions Directes: est-ce l’acte, l’opération ou la qualification juridique qu’on lui donne? Le minister répond que 
c’est bel et bien la qualification juridique (…). Tout comme le ministre, un autre expert de la Commission est d’avis 
que c’est bel et bien la qualification juridique qui ne doit pas être rendue opposable. S’il n’en était pas ainsi, des 
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question why the Belgian GAAR stipulates that not the act but only its legal characterization is 
not binding on the tax authorities. Presumably, this is because the legal act itself is not (and 
cannot) be challenged on grounds of illegal sham621. In case of sham the parties do not accept the 
legal consequences of their apparent act the legal effects of which they alter by entering into a 
secret agreement. The Belgian GAAR, however, applies to genuine and sincere legal acts (i.e. 
acts of which the parties accept all of their legal consequences).  
 
236. The above conclusion has a number of important consequences. First, since the tax 
authorities are only empowered to set aside the legal characterization of a legal act and not the 
legal act itself, it implies that the taxpayer still has the right to choose between two or more 
options (legal acts) to achieve his economic goal. This means, as the MoF has confirmed during 
the discussions in Parliament and later622, that the free choice of the least taxed road continues to 
be recognized. The tax authorities cannot interfere in this choice and replace the taxpayer’s legal 
act by another legal act equally capable of achieving the desired economic goal because the 
taxpayer’s choice would have lead to a loss of tax revenues623. The right to freely choose the least 
taxed road is, however, restricted because the Belgian GAAR allows the tax authorities to set 
aside the legal characterization given by the taxpayer to his legal act(s) but only if that choice is 
abusive in the meaning of the statute, i.e. where it is solely motivated by tax considerations. That 
in turn has the important consequence that Belgian GAAR can be applied only where a single act 
or a composite operation composed of several legal acts is susceptible of a dual characterization 
(see infra margin no. 243). Finally, the only protected third party entitled to disregard the legal 
characterization which parties have given to their legal act(s) is the income tax administration. 
The legal act and its characterization remain thus fully effective against all other third parties, 
including other Belgian tax authorities than the income tax authorities (e.g. VAT and registration 
tax authorities)624. The fact that the latter tax authorities have not proceeded to a 
recharacterization cannot be relied on to ward off a recharacterization by the income tax 
authorities. The recharacterization undertaken for income tax purposes has no effect against other 
tax authorities and vice versa. Where the income tax authorities proceed to a recharacterization, it 
means that they believe that the taxpayer acted with income tax avoidance motives. The fact that 
other tax authorities (e.g. registration tax authorities) did not recharacterize the same legal act(s) 
suggests that the taxpayer did not act with a motive to avoid registration taxes but that does not 
say anything about a possible motive to avoid income taxes625. 
 
237. The proponents of the so-called third interpretation according to which the Belgian GAAR 
amounts to the introduction of the theory of “fraus legis” in Belgian income tax law (see margin 
no. 224) do not share the above interpretation. According to the authors there cannot be a conflict 
between a legal act and its legal characterization. Only operations (“verrichtingen”) are subject to 
a legal characterization and such characterization depends on the actual intent of the parties. A 

                                                                                                                                                 
conséquences indésirables pourraient se produire, par example dans le cas où la constitution d’une société ne serait 
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623 Afschrift, T., L’évitement licite de l’impôt et la réalité juridique, 2° éd., Larcier, 2003, 316 and 352; Kirkpatrick, J., 
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624 Afschrift, T., L’évitement licite de l’impôt et la réalité juridique, 2° éd., Larcier, 2003, 293; Faes, P., Het 
rechtsmisbruik in fiscale zaken, Mys & Breesch, 1994, 68. 
625 For the opposite suggestion see Vanistendael, F., De olifant in de porseleinwinkel, A.F.T., 2003, 163. 
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legal act can only have one correct legal characterization. It is not the parties who give a legal 
characterization to an act, but the statute (e.g. the provisions of the Civil Code). Accordingly, the 
text of the Belgian GAAR is wrongly drafted. The BITC cannot refer to the “legal 
characterization of an act” whereby the term “act” means legal act (“rechtshandeling”) because 
that is tautological. According to the authors it is absurd that the statute and its legislative history 
state that the legal act remains binding on the income tax authorities, while its legal 
characterization does not. The authors conclude that it was the intention of the legislator to 
declare the legal characterization of operations (“verrichtingen”) and thus the legal acts 
themselves not to be binding on the tax authorities. Only this interpretation of the Belgian GAAR 
makes it an effective anti-avoidance provision that complies with the intention of the legislator, 
i.e. curtailing the free choice of the least taxed route through the enactment of an anti-abuse 
rule626. 
 
238. It is believed that this interpretation disregards the clear provisions of the statute which at 
three occasions refers to “the legal characterization of an act” and unambiguously states that it is 
this legal characterization - and not the act or the underlying economic operation itself - that is 
not binding on the tax authorities. Under this interpretation the Belgian GAAR is construed as if 
it was drafted in identical terms as those used in Art. 344 (2) BITC concerning the transfers of 
assets to residents of tax havens or benefiting from a preferential tax regime (for the wording of 
Art. 344 (2) BITC see footnote under margin no. 180). The Belgian GAAR is then construed as if 
it provides that “an act or separate acts which together realize the same operation are not 
binding on the tax authorities (…)”. It is difficult to imagine that the lawmaker, when drafting the 
Belgian GAAR - which was introduced in the BITC in the paragraph preceding Art. 344 (2) and 
which has been discussed during several months in Parliament - was not aware of the fact that 
such Art. 344 (2) BITC was drafted differently and, hence, drafted the Belgian GAAR 
erroneously. On the contrary, the legislator realized very well that the construction of the Belgian 
GAAR has a different aim than Art. 344 (2) BITC. The latter aims at introducing a fiction in the 
BITC (see margin no. 188), while the Minister announced during the parliamentary discussion of 
the Belgian GAAR that the GAAR did not aim at introducing a new fiction in the BITC627. As 
stated above under the rules of interpretation of Belgian tax statutes, one must not rely on the 
legislative history if the text of the statute is clear. One can, however, consult the legislative 
history to find confirmation for its textual interpretation. In the case at hand, the parliamentary 
discussions confirm this textual interpretation. The proponents of the third interpretation, 
however, deny those confirmations and apply a kind of a contrario reading of the legislative 
history which they subsequently let prevail over the clear text of the statute. With all due respect, 
it is believed that this is not the proper way to interpret a Belgian tax statute.  
 
3.2.3.2.4. “When that administration determines, by means of presumption or other 
proof admitted by Art. 340, that this characterization aims at avoiding taxes”    
 
239. It follows from the terms “when that administration determines (…) that this 
characterization aims at avoiding taxes” that the tax administration has the burden to prove the 
taxpayer’s intent. That intent must be specific, i.e. the intention to avoid income taxes628, and 
                                                 
626 Van Crombrugge, S., Vennootschappen met rechtspersoonlijkheid in het fiscaal recht, XXX° Postuniversitaire 
Cyclus Willy Delva, 1998/99, Mys & Breesch, 1999, 320-325; Van Crombrugge, S., De invoering van het leerstuk van 
fraus legis of wetsontduiking in het Belgisch fiscaal recht, T.R.V., 1993, 271 et seq.; Faes, P., Het rechtsmisbruik in 
fiscale zaken, Mys & Breesch, 1994, 64-66. 
627 Parl. St, Kamer, 1992-93, 1072/8, 99. 
628 The confusing statement of the MoF that the Belgian GAAR also applies if other Belgian taxes are avoided can only 
be reasonably explained if one accepts that the taxpayer’s characterization enables the avoidance of income taxes 
together with other taxes provided that for the latter a similar anti-avoidance rule is available (Parl. St., Senaat, 1992-
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must be related to the legal characterization which the taxpayer has given to his act(s)629. As the 
statute does not provide for any further indication as to the taxpayer’s intention, it must be 
concluded that the Belgian GAAR applies where the legal characterization allows to entirely 
eliminate the tax burden otherwise applicable as well as to reduce it630. Not surprisingly, this view 
is shared by the tax administration631. The Belgian GAAR sanctions a choice of legal form that is 
abusive because it is chosen for tax avoidance purposes. One can only say that there is an abuse if 
one knows what the object and purpose is of the rule which is circumvented by the taxpayer’s 
choice of legal form. It follows that the tax authorities must prove which provision of the BITC is 
circumvented and why the chosen legal characterization frustrates the object and purpose of that 
provision. There is a confirmation of that point of view in the 2004 decision of the Court of 
Arbitration (see infra margin no. 261 et seq.)632. To that extent, the Belgian GAAR comprises a 
feature that is also common to the Dutch “fraus legis”-doctrine. Such doctrine operates where the 
tax authorities establish that the taxpayer has a predominant tax motive and that the object and 
purpose of the tax statute would be frustrated if the non-taxable fact pattern would be admitted. 
 
240. According to the statute the tax administration must “determine” that the legal 
characterization has been chosen by the taxpayer for tax avoidance purposes. However, the 
statute further provides that this intention can be proven by means of presumptions or the other 
means of proof allowed by the BITC. As the tax authorities are entitled to use all means of proof 
permitted by the BITC, including presumptions, the term “determine” has no real meaning. Under 
the Belgian GAAR, like under any other provision of the BITC, the tax authorities can simply use 
all means of proof provided for by the BITC, including presumptions633. The tax authorities have 
indicated that the most efficient way to establish the taxpayer’s intent to avoid tax is to use the 
method of proof called “presumption of fact”, by which they deduce from established and 
undisputed facts the existence of one or more unknown facts through a logical reasoning (see 
supra margin no. 49)634. Some authors have therefore concluded that the tax administration’s 
burden of proof is minimalist635. Each time two or more options are available to the taxpayer to 

                                                                                                                                                 
93, 762-1, 3). If e.g. registration duties are avoided only the authorities competent for registration duties can apply the 
rule. Some authors even suggest that according to the MoF the Belgian GAAR applies where the taxpayer aims at 
avoiding foreign taxes (Hinnekens, L., Uncertainties in the Interpretation of the Anti-Avoidance Statute, E.T., 1999, 
339). That proposition cannot be endorsed. It would mean that the Belgian tax authorities recharacterize a legal act with 
a view to impose foreign taxes, while they have no power to impose foreign tax. 
629 Parl. St., Senaat, 1992-93, 762-1, 3 and 762-2, 38; Parl. St, Kamer, 1992-93, 1072/8, 99; Van Crombrugge, S., De 
invoering van het leerstuk van fraus legis of wetsontduiking in het Belgisch fiscaal recht, T.R.V., 1993, 279-280; see 
e.g. Court of Arbitration, Case 60/2005, 16 March 2005, § B.3.2.; Court of Arbitration, Case 26/2005, 2 February 2005, 
§ B.3.2; Court of Arbitration, Case 188/2004, 24 November, 2004, § B.3.2.; Trib. Brugge, 5 May 2003, T.F.R., 2003, 
869; Trib. Antwerpen, 19 June 2002, T.F.R., 2003, 327; Trib. Hasselt, 9 January 2002, Fisc. Koer., 2000/224 (note Van 
Keirsbilck, M.). 
630 Afschrift, T., L’évitement licite de l’impôt et la réalité juridique, 2° éd., Larcier, 2003, 293; For a different view see 
Vanistendael, F., De olifant in de porseleinwinkel, A.F.T., 2003, 162; Moser, K., Vruchtgebruikconstructies onder 
herkwalificatievuur: twee recente vonnissen uit Antwerpen, T.F.R., 2003, 337.  
631 Circular Letter of 6 December 1993, Ci. D. 19/453.895, § 19. 
632 Court of Arbitration, case 188/2004, 24 November 2004, B.3.3. 
633 The particular wording of the Belgian GAAR can only be explained by the fact that the members of Parliament are 
unexperienced with tax matters and in particular with the way in which the tax authorities must prove the existence of 
the facts and other requirements for the tax liability to arise. See the various amendements VIII and following that were 
submitted and the remarks of the MoF in this respect (Parl. St., Senaat, 1992-93, 762-2, 44 et seq.; Parl. St., Kamer, 
1992-93, 1072/8, 102; Afschrift, T., L’évitement licite de l’impôt et la réalité juridique, 2° éd., Larcier, 2003, 432-435; 
Malherbe, J., et alia, Requalification of Transactions for Tax Purposes under Section 344 §1 of the Belgian Income Tax 
Code – Potential Application to Coordination Centers, Intertax, 1994, 389).    
634 Circular Letter of 6 December 1993, Ci. D. 19/453.895, § 21. 
635 Dassesse, M., Introduction of the “Economic Reality” Test in Belgian Tax Law: Years of Uncertainty Ahead?, Bull. 
I.B.F.D., 1994, 128; Delahaye, T., Interpretatie van de belastingwet volgens de economische werkelijkheid, A.F.T., 
1994, 51. 
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reach a given economic result and the taxpayer has chosen the most tax efficient one without 
apparent economic justification, it would be sufficient for the tax authorities to indicate the other, 
often more normal but in any event more tax onerous option, to establish the taxpayer’s intention 
to avoid taxation. Others have criticized this point of view and have argued that the mere fact that 
one qualification is more tax advantageous than the other one is in itself not sufficient to 
determine the taxpayer’s intent636. It appears from the published case law that sometimes tax 
inspectors indeed infer the taxpayer’s intention from the mere comparison between the tax 
consequences following from the legal characterization chosen by the taxpayer and those 
resulting from the more normal characterization proposed by the tax authorities637. These 
diverging opinions underscore the difficulties inherent to the use of “presumptions of fact” as a 
method of proof in tax matters, particular if such method is used to determine the taxpayer’s 
subjective intent. However, it is clear that the taxpayer’s intention to avoid taxes should be 
established on an objective basis. Such means that by using the “presumptions of fact” as a 
method of proof, the tax authorities should rely on one or more established and objective facts 
surrounding the operation to reveal the taxpayer’s intent. Nothing prevents them to rely on one 
single fact (i.e. the equation between the tax consequences of two or more legal characterizations 
available to the taxpayer). However, obviously their case is weaker if they only rely on this single 
fact. It is presumably for this reason that tax inspectors are advised not to confine themselves in 
the tax assessment notice to simply allege the existence of the intention to avoid taxes, but to 
indicate in a detailed manner the objective circumstances that reveal the tax avoidance motive638. 
Such circumstances depend of course on the facts of the particular case and could e.g. concern: 
the abnormal or artificial character of the operation or of the legal characterization chosen by the 
taxpayer to achieve his economic goal; the termination of an existing contractual arrangement and 
the replacing by one or more other arrangements between the same and/or other parties that lead 
to the same economic result; the complexity of the operation; the sequence of events and the pace 
with which the various legal acts are executed; the fact that inserted steps serve no other purpose 
than to constitute a link between other legal acts and eventually cancel the effects of other acts; 
the fact that the taxpayer can foresee that the operation will lead to a financial loss and becomes 
only beneficial when the tax benefit is taken into consideration etc.639. Case law indicates that the 
tax authorities do rely on a number of objective facts to establish the taxpayer’s intention640. An 
author has criticized - wrongfully in my opinion - a decision of the Tribunal of Antwerpen 
according to which “the combination of legal acts can only be explained by the actual intention of 
the claimants to obtain tax benefits through the avoidance of taxable income from real property 
or business income”641. She argues that the burden of proof of the tax administration with respect 

                                                 
636 Malherbe, J., et alia, Requalification of Transactions for Tax Purposes under Section 344 §1 of the Belgian Income 
Tax Code – Potential Application to Coordination Centers, Intertax, 1994, 391. 
637 See e.g. Tribunal Gent, 2 December 2004, docketno. 03-2256A, unpublished; Trib. Brugge, 5 May 2003, T.F.R., 
2003, 863; Trib. Brugge, 5 May 2003, T.F.R., 2003, 869, where the tax administration’s argument seems to have been 
based solely on an equation of the tax consequences of, depending upon the case, a direct distribution of dividend (25% 
withholding tax) v. a sale of shares to a holding followed by a distribution of dividend (no withholding) and a stock 
redemption (exempt at that time) v. a distribution of an ordinary dividend (25% or 15 % withholding).  
638 Circular Letter of 6 December 1993, Ci. D. 19/453.895, § 21. 
639 Faes, P., Het rechtsmisbruik in fiscale zaken, Mys & Breesch, 1994, 71 and 81. Trib. Antwerpen, 16 March 2005, 
Fisc. Act., 2005, 14/4 (note Janssens, K.); Trib. Mons, 16 October 2002, Fiscoloog, no. 866, 2002, 7. 
640 See e.g. Trib. Brugge, 3 November 2003, T.F.R., 2004, 77.  
Sometimes such facts are very odd and even questionable. For instance, before the Court of Appeals of Brussels the tax 
authorities relied, amongst other indicia, on the fact that the tax adviser of an interposed company signed certain 
contracts on behalf of that company to uphold a tax avoidance motive in the hands of a Belgian individual (Court of 
Appeals Brussels, 5 February 2004, T.F.R., 2004, 696). The Court should not have accepted that fact as evidence of the 
taxpayer’s intention and could have upheld the taxpayer’s tax avoidance motive merely by relying on the other factual 
findings of the case. 
641 Trib. Antwerpen, 6 January 2003, T.F.R., 2003, 330; Moser, K., Vruchtgebruikconstructies onder 
herkwalificatievuur: twee recente vonnissen uit Antwerpen, T.F.R., 2003, 337. 



 197

to the taxpayer’s intent has a different object and relates to the legal characterization given to the 
various separate acts that form an “operation” in the meaning of the statute and that Tribunal’s 
decision leads to an interference by the tax authorities in the management of the taxpayer’s 
business, a principle that has been condemned by Supreme Court case law (see infra margin no. 
268). While the author’s basic proposal is correct, I believe that the Tribunal does nothing more 
than referring to the abnormal or artificial character of the various legal acts which the taxpayers 
have accomplished to establish the taxpayers’ intention.  
 
241. During the parliamentary discussions of the draft bill the question has been raised whether 
the tax authorities must establish that the taxpayer’s sole motive in choosing a given legal 
characterization is to avoid taxes642. I believe that this is not the case. In practice, such would 
require a negative proof from the tax authorities which would moreover relate to the taxpayer’s 
subjective intent. The tax authorities would be required to establish that the taxpayer had no 
legitimate economic or financial motives for choosing the pertinent legal characterization. The 
tax administration is not in a position to come forward with that kind of evidence. Such motives 
are ultimately connected to the taxpayer’s state of mind and are only private to the taxpayer643. 
Thus, at this stage of the process the individual intentions of the taxpayer that may explain his 
choice for this particular legal form rather than other one and permitting him to realize a tax 
saving is not relevant. Since the taxpayer has the right to prove that the chosen legal 
characterization is justified by legitimate economic or financial needs, the statute makes it clear 
that the tax avoidance motive can coincide with other needs of a financial or economic nature. 
However, if the taxpayer is not successful in convincing the tax authorities (and later the Courts) 
that his choice is justified by legitimate financial or economic needs, the conclusion is that his 
choice was inspired solely by tax avoidance motives or at least that his tax avoidance motive was 
the only financial or economic motive submitted644. The Court of Arbitration has explicitly 
confirmed this conclusion645.  
 
3.2.3.2.5. Recharacterization of the legal act(s) 
 
242. The statute gives no indication whatsoever as to how the tax authorities must proceed once 
they have established that the legal characterization which the parties have given to their legal 
act(s) was motivated by tax avoidance purposes and that they have set aside such legal 
characterization. The text of the statute is thus unclear in this respect. Accordingly, one must turn 
to the legislative history to establish the legislator’s intent. The legislative history calls the 
recharacterization of the legal act “the cornerstone of the new Belgian GAAR”646. During the 
discussions of the draft bill in Parliament, an amendment was proposed aiming at including in the 
text of the statute an obligation for the tax authorities to proceed to a recharacterization of the 
taxpayer’s legal act once they have set aside the taxpayer’s legal characterization. It was 

                                                 
642 Parl. St., Senaat, 1992-93, 762-2, 44 et seq.; Parl. St., Kamer, 1992-93, 1072/8, 100. 
643 Amendments attempting to require the tax authorities to establish that the taxpayer’s sole intent was to avoid taxes 
have therefore been dismissed, see Parl. St., Senaat, 1992-93, 762-2, 41 and 44 et seq. and in particular 52. 
644 Vanistendael, F., De olifant in de porseleinwinkel, A.F.T., 2003, 161; Afschrift, T., L’évitement licite de l’impôt et 
la réalité juridique, 2° éd., Larcier, 2003, 445 and 449; Moser, K., Vruchtgebruikconstructies onder 
herkwalificatievuur: twee recente vonnissen uit Antwerpen, T.F.R., 2003, 337. Malherbe, J., et alia, Requalification of 
Transactions for Tax Purposes under Section 344 §1 of the Belgian Income Tax Code – Potential Application to 
Coordination Centers, Intertax, 1994, 391; Faes, P., Het rechtsmisbruik in fiscale zaken, Mys & Breesch, 1994, 71 and 
79-80; contra: Jaecques, D., Note under Trib. Antwerpen, 26 October 2001, A.F.T., 2002, 38. 
645 Court of Arbitration, Case 60/2005, 16 March 2005, § B.3.2.; Court of Arbitration, Case 26/2005, 2 February 2005, 
§ B.3.2; Court of Arbitration, Case 188/2004, 24 November, 2004, § B.3.2; see also Trib. Hasselt, 9 January 2002, 
Fisc. Koer., 2000/224 (note Van Keirsbilck, M.). . 
646 Parl. St., Kamer, 1992-93, 1072/8, 100. 
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dismissed without debate647. However, the debate made it clear that the tax authorities must 
recharacterize the taxpayer’s act(s) and the method to be applied has been phrased as follows: “In 
the present legal situation648 , it is necessary but also sufficient that the parties accept all of the 
consequences of the chosen legal form, even if the choice is abnormal and made for the sole 
purpose of alleviating the tax burden. In the present situation the method of legal review thus 
follows a top-down approach starting from the legal characterization, i.e. from the act and 
moving down to the consequences as they should result from that characterization for the parties 
under private law. The direction of this review will change with the bottom-up approach of the 
new system649 which disregards the legal characterization. The inspector can now start his review 
by going to the facts with the question: which are, for purposes of the legal characterization, the 
consequences of the operation which I find on the basis of the facts of the case and what was the 
aim being pursued? The ratio legis of the new rule is to allow the tax administration to ascertain 
that the tax is imposed on the normal legal characterization of the operation executed by the 
parties that restores the tax base”650. As to the conditions with which this “normal legal 
characterization” must comply, the legislative history further clarifies that: “The method chosen 
has the advantage that it does not introduce in our tax laws a new legal fiction. It does not allow 
the tax authorities to give a characterization to legal acts which they do not have. It only allows 
the tax authorities, in case of acts susceptible of various legal characterizations, to set aside 
illegitimate characterizations, i.e. those aiming at avoiding taxes”651.  
 
243. The foregoing analysis leads in my opinion to the following conclusions. The tax authorities 
must proceed to a recharacterization of legal act once they have satisfied their onus of proof as to 
the taxpayer’s intention. They cannot simply ignore the act and refuse the tax benefits pursued by 
the taxpayer. As indicated above (see under 3.2.3.2.3.), since it is only the legal characterization 
of the act(s) that is not binding on the tax authorities they cannot deny the existence of the legal 
act and its legal effects. Because the statute does not contain any indication as to how they must 
proceed to such recharacterization, the general rule according to which private law applies in tax 
matters becomes fully operational. This means that the recharacterization must be correct under 
the rules of private law652. This conclusion squares with the statement in the legislative history 
that the Belgian GAAR does not allow the tax authorities to give a characterization to a legal act 
which it does not have. It further accords with the declarations of the MoF – confirmed by the 
Court of Arbitration – that the Belgian GAAR does not make an end to the taxpayer’s right to 
freely choose the least taxed road; that there is no intention to allow taxation on the principle of 
economic substance over form and that the maxim that taxes are imposed on legal reality 
continues to hold. The conditio sine qua non for the application of the Belgian GAAR is that it 
can only be applied if there is a potential for dual characterization of the taxpayer’s legal act. 
Only where the taxpayer’s legal act allows for a different – but correct characterization under 
private law – may the taxpayer’s chosen characterization be disregarded and replaced. If the 
taxpayer has no choice between different characterizations to achieve a given economic result, it 
is difficult to see how his choice can be determined by a tax avoidance motive653. 
                                                 
647 Parl. St., Senaat, 1992-93, 762-2, 41 (Amendment VI). 
648 The MoF refers to then existing case law confirming, in the absence of sham, the free choice of the least taxed road 
(see margin no. 37).  
649 The MoF refers to the Belgian GAAR. 
650 Parl. St., Senaat, 1992-93, 762-2, 37-38; Parl. St., Kamer, 1992-93, 1072/8, 100-101.  
651 Parl. St., Kamer, 1992-93, 1072/8, 99. 
652 Afschrift, T., L’évitement licite de l’impôt et la réalité juridique, 2° éd., Larcier, 2003, 299, 310 and 336.  
653 Afschrift, T., L’évitement licite de l’impôt et la réalité juridique, 2° éd., Larcier, 2003, 299, 294 and 300; 
Kirkpatrick, J., Garabedian, D., Le régime fiscal des sociétés en Belgique, 3° éd., Bruylant, 2003, 81; Malherbe, J., et 
alia, Requalification of Transactions for Tax Purposes under Section 344 §1 of the Belgian Income Tax Code – 
Potential Application to Coordination Centers, Intertax, 1994, 389-390; Court of Appeals Gent, 26 January 2005, FJF, 
2006/53. 
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244. The principal question is of course when do the tax authorities recharacterize a legal act in a 
correct manner under the rules of private law? The same or very similar economic effects can be 
achieved by various legal structures and forms and such different legal forms are often treated 
differently from an income tax point of view. Take the case of a closely-held company all the 
shares of which are held by Belgian resident individuals. The company has retained earnings and 
excess cash and the shareholders want to receive part of it, without discontinuing the activities of 
the company. In economic terms the shareholders want to receive part of the company’s equity 
(“eigen vermogen”). That is not a legal term but a financial term. From a legal point of view 
various legal forms of distribution of equity are available. They all have different tax 
consequences: a reduction of paid-up capital in compliance with the rules of corporate law 
(exempt reimbursement of paid-up capital); stock redemption out of retained earnings (10% 
withholding on the difference between the purchase price and the paid-up capital represented by 
the shares); ordinary dividend distribution (25% or 15% withholding on the full amount). From 
an economic point of view all types of distribution lead to the same result: the company’s equity 
is paid to the shareholders in the form of cash. From a legal point of view there are significant 
differences between a dividend distribution and a stock redemption, as well as between a 
dividend distribution and a stock redemption, on the one hand, and a reimbursement of capital on 
the other hand. If we assume that the shareholders decide to proceed to a reimbursement of part of 
the paid-up capital, is the tax administration entitled to recharacterize the act into e.g. a dividend 
distribution?      
 
245. As indicated above (see margin no. 230), the term “legal characterization” is a legal concept 
used to describe the proper classification of a legal act amongst the different categories of legal 
acts. A proper classification occurs on the basis of the bare facts (e.g. which amount of money did 
the company pay to its shareholders and when?) and the legal facts. Such legal facts are the legal 
effects which the parties intent to produce, i.e. the rights and obligations which they intent to 
create amongst them and the way they actually perform them. The economic facts or the 
economic effects of an operation - which are often very vaguely defined (in the above example: 
the transfer of the company’s equity by way of a cash payment to a shareholder) and which can 
be captured by various types of legal acts (as is demonstrated in the example) – are unable to lead 
to a proper characterization that is useful for imposing tax. When the legislative history to the 
Belgian GAAR states that for the proper recharacterization of a legal act, the inspector will follow 
a legal review “bottom-up”-style, in my opinion it precisely refers to this process of legal 
classification. The inspector must determine the intention of parties (“the aim being pursued”) 
and the legal effects which they intend to create (“the consequences”) on the basis of the bare and 
legal facts of the case (“by going to the facts”; “on the basis of the facts”). This recharacterization 
process must give full effect to (i) the rule that, absent any indication to the contrary in the 
Belgian GAAR, that process must respect the rules of private law and to (ii) the maxim that taxes 
are imposed on legal reality, which remains unaffected after the enactment of GAAR. The 
recharacterization must therefore fully respect the facts and the legal characteristics of the act(s) 
and its (their) the external legal consequences. The latter are called in French legal doctrine “le 
contenu qualifié”654. In other words, a proper legal characterization must always be compatible 
with the “the contenu qualifié” given by the parties to the act. Such was confirmed by the MoF in 
a note submitted to the Chamber655. The tax administration is not entitled to alter the legal 
characteristics of a particular operation. It cannot substitute the object of the transaction (e.g. turn 

                                                 
654 Afschrift, T., L’évitement licite de l’impôt et la réalité juridique, 2° éd., Larcier, 2003, 338-350 and the French 
authors quoted there. 
655 « The purpose of Art. 344 (1) is not to give a legal characterization to legal acts which they do not have 
(…)”(Pasinomie, 1993, 2833). 
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a share deal into an asset deal). It cannot ignore all or some of its enduring legal consequences. It 
cannot change those consequences, nor add to them. It cannot ignore the parties that executed the 
legal act and replace them by others, nor reverse the order in which the various acts have been 
accomplished. If an operation has been carried out by way of one single act, it cannot split the act 
in two or more acts etc.656. It is believed that only such a recharacterization which is undertaken 
with full respect for the rules of private law governing the relationship between the parties leads 
to the application of the Belgian GAAR that is in accord with Art. 170 of the Constitution (see 
margin nos. 32 and 260-264).  
 
246. It follows that the Belgian GAAR can only be applied where there is room for more than one 
correct legal characterization of an act under private law. That condition will rarely be met if an 
operation is accomplished through a single legal act. Legal doctrine has demonstrated that 
contracts which the parties have characterized as constituting a usufruct could, under certain 
circumstances where the contractual arrangements significantly depart from the non-compulsory 
rules of civil law on usufruct, be recharacterized as lease agreements. The same position has been 
taken with respect to the recharacterization of long-terms leases (“erfpacht”) into ordinary leases, 
where the long-term lease significantly departs from the non-compulsory rules of civil law on 
long-term leases. It has equally been argued that the concession of a right to use all of the 
copyrights on an literary or artistic work for the entire life time of the author (and 70 years after 
death) may be recharacterized in a sale of such rights because the beneficiary of the contract has 
the use of the right to the fullest extent possible657. I would add that in exceptional circumstances 
a loan may be recharacterized into paid-up capital (equity). That could be the case if the debt, in 
combination with the existing capital, has the characteristics of a capital contribution. Such will 
require that all or most of the following features are present: thinly capitalized company (high 
debt/equity ratio); unsecured loan by the shareholder(s); subordinated to all creditors; profit-
participating; convertible into shares; long-term loan or loan without fixed term of 
reimbursement. In such a case the creditor could be said to assume an entrepreneurial risk similar 
to that of a shareholder. None of these factors in itself is sufficient for the debt to be 
recharacterized as a capital contribution. During the parliamentary discussion the MoF expressly 
recognized that only exceptionally single legal acts are capable of dual characterizations which 
are correct under private law658. Case law has confirmed this point of view with respect to: (i) 
stock redemptions (holding that it is not possible from a legal point of view to correctly 
recharacterize stock redemptions as dividend distributions); (ii) the incorporation of a company 
(holding that the Belgian GAAR is not capable of piercing the corporate veil of a Delaware 
company and (iii) a non-guaranteed subordinated bond providing for a fixed and a profit sharing 

                                                 
656 Wustenberghs, T., Registratierechten: antimisbruikbepaling in (inter)nationale context, T.F.R., 2005, 214; Minne, 
P., Douénias, S., Planification fiscale internationale des sociétés belges, Larcier, 2004, 352 and 355; De Buyser, W., 
Toepassing “step-by-step”-doctrine op huur/onderhuur constructies: een stap te ver?, T.F.R., 2004, 698; Afschrift, T., 
L’évitement licite de l’impôt et la réalité juridique, 2° éd., Larcier, 2003, 299, 310 and 336; Vanheeswijck, L., De anti-
misbruikbepaling en de inkoop van eigen aandelen, T.F.R., 2003, 879-880; Moser, K., Vruchtgebruikconstructies 
onder herkwalificatievuur: twee recente vonnissen uit Antwerpen, T.F.R., 2003, 340. Malherbe, J., et alia, 
Requalification of Transactions for Tax Purposes under Section 344 §1 of the Belgian Income Tax Code – Potential 
Application to Coordination Centers, Intertax, 1994, 390; Delahaye, T., Interpretatie van de belastingwet volgens de 
economische werkelijkheid, A.F.T., 1994, 50.  
It is surprising that even some proponents of the theory that the Belgian GAAR amounts to the introduction of the 
theory of “fraus legis” in Belgian tax law conclude that the recharacterization accomplished in compliance with object 
and purpose of the tax law must fully respect the rules of private law. See e.g. Van Keirsbilck, M., Fisc. Koer., 2004/ 
745; Faes, P., Het rechtsmisbruik in fiscale zaken, Mys & Breesch, 1994, 83. That seriously undermines the effects of 
the theory of “fraus legis” in Belgian tax law. It would then have the same effects as the Belgian GAAR construed 
literally and in compliance with the Constitution. 
657 Afschrift, T., L’évitement licite de l’impôt et la réalité juridique, 2° éd., Larcier, 2003, 381-386.  
658 Parl. St., Senaat, 1992-93, 762-2, 37. 
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interest and held by some of the company’s shareholders (holding that the bond cannot be 
recharacterized into equity)659. 
 
247. The scope of the Belgian GAAR is wider in case of the forementioned premeditated series of 
legal acts that form a single composite operation. Such corresponds to the aim of the legislator to 
combat systematic tax engineering and artificial tax avoidance schemes660. Once the existence of 
such an operation in the meaning of the statute is established, it must be determined whether that 
single composite operation as a whole may be subject to various legal characterizations that are 
correct under private law. For determining when a recharacterization is legally correct the same 
principles as outlined above apply mutatis mutandis. However, the matter is more complex 
because the single composite operation that must be recharacterized consists of several legal acts. 
It follows from the text provision of the statute that the Belgian GAAR allows the tax authorities 
to consider the parties’ legal situation as it was prior to the first act included in the operation and 
as it stands after the last act. It entitles the tax authorities to give to the single composite operation 
a legal characterization without having regard to that of each act taken separately. If the tax 
authorities had to take into consideration the legal consequences of each separate act, the term 
“separate acts which together realize the same operation” would become meaningless because 
that provision requires that the inserted steps are to be disregarded and that one looks at the end 
result. This reading of the statute is confirmed by the legislative history661. In other words, the tax 
authorities must upon recharacterizing the operation only observe the remaining external legal 
effects of the operation as a whole and can ignore the legal consequences of the intermediate acts 
to the extent that they no longer exist after the execution of the last step662.  
 
248. Identifying the remaining legal effects of the end result of an operation may be 
straightforward where a scheme involves circular steps or self-cancelling steps. Precisely because 
the steps in question are self-cancelling the actual end result should be the same as it would have 
been had the steps not be taken at all. Take the case of a premeditated buy-back scheme whereby 
a loss-making company A sells an asset to group company B at fair market value realizing a gain 
and subsequently repurchases it at the same price or a pre-ordained dividend stripping-scheme 
whereby a company sells the shares cum coupon realizing a tax exempt capital gain equal to the 
expected dividend and buys the shares back immediately after the dividend distribution. As the 
second step cancels out the legal effects of the first step, that self-cancelling step can be ignored 
and the recharacterization should only have regard for the legal effects of the global operation 
which are nil. In the first example the tax authorities can treat A as if it had not sold the asset and 
refuse it to offset the loss. In the second example they can do the same and refuse the capital 
gains treatment and tax the company on an earned dividend663. Self-cancelling intermediate steps 
                                                 
659 Stock redemptions: See e.g. Supreme Court, 4 November 2005, FJF 2006/21; Court of Appeals Gent, 31 May 2005, 
docket no. 2004/ar/474, not published; Court of Appeals Gent, 26 January 2005, FJF, 2006/53; Trib. Hasselt, 12 
September 2005, docket no. 03-7115A, not published; Trib. Brugge, 3 November 2003, T.F.R., 2004, 77 (note 
Vanheeswijck, L.); Trib. Mons, 8 May 2003, T.F.R., 2003, 875; Trib. Brugge, 5 May 2003, T.F.R., 2003, 869; Trib. 
Brugge, 5 May 2003, T.F.R., 2003, 863; Trib. Brussels, 31 January 2003, Fisc. Act., 2003, 9/4; Trib. Brugge, 26 
November 2002, Fisk. Koerier, 2003/271; Company: Trib. Leuven, 23 December 2005, FJF, 2006/197; Trib. 
Antwerpen, 9 April 2003, A.F.T., 2003, 425 (note Dierickx, G.); Bond: Trib. Mons, 21 December 2004, docket no. 
01/1309/A, not published. 
660 Parl. St., Kamer, 1992-93, 1072/8, 102. 
661 Parl. St., Kamer, 1992-93, 1072/8, 101; Parl. St., Senaat, 1992-93, 762-2, 38. 
662 Wustenberghs, T., Het Arbitragehof over artikel 344 §1 van het W.I.B. 1992: weinig nieuws onder de zon, A.F.T., 
2005, 6; Afschrift, T., L’évitement licite de l’impôt et la réalité juridique, 2° éd., Larcier, 2003, 407-408; Kirkpatrick, 
J., Garabedian, D., Le régime fiscal des sociétés en Belgique, 3° éd., Bruylant, 2003, 87; Malherbe, J., et alia, 
Requalification of Transactions for Tax Purposes under Section 344 §1 of the Belgian Income Tax Code – Potential 
Application to Coordination Centers, Intertax, 1994, 390 and 393. 
663 Garabedian, D., “Forme” et “Substance”, en droit fiscal belge, J.D.F., 2003, 208; Afschrift, T., L’évitement licite 
de l’impôt et la réalité juridique, 2° éd., Larcier, 2003, 408; Garabedian, D., Form and Substance in Tax Law, Belgian 
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can occur in operations involving more than two parties. Take the case of a preordained scheme 
whereby Belgian company A sells goods to its wholly-owned and loss making Belgian subsidiary 
B at cost which B sells on at market value to an unrelated party. Again, the intermediate step 
cancels out the legal effects of the first sale and the authorities are entitled to recharacterize the 
operation without having regard to the legal consequences of the intermediate steps and by 
observing only the legal effects of the end result. That allows a recharacterization of the operation 
into a direct sale from A to the unrelated party against market price paid, at A’s direction, to B664.  
 
249. Matters become more complicated where the inserted steps are not cancelled out by later 
steps but have enduring legal consequences. In that case, the principle that private law governs 
the recharacterization process and the resulting consequence that the recharacterization must be 
correct under private law require the tax authorities to fully respect these enduring legal 
consequences of the intermediate steps in recharacterizing the operation as a whole. Those lasting 
legal effects form part of the “contenu qualifié” given by the parties to the series of acts and a 
proper legal recharacterization of a composite transaction must always be compatible with the 
“the contenu qualifié”. However, in this respect the legislative history leads to confusion. Where 
it makes it clear that the Belgian GAAR allows the tax authorities to consider the parties’ legal 
situation as it was prior to the first act included in the operation and as it stands after the last act, 
it refers to the English “step by step”-doctrine and thereby seems to suggests that all legal 
consequences of the intermediary acts, including the enduring ones, can be ignored. Such is 
clearly the tax authorities’ understanding of the way in which they are allowed to recharacterize 
the composite operation665. It is true that under the UK case law, the effects of the application of 
the “step by step”-doctrine were explained by Lord Hofman in Dawson in the following terms : 
“If those two ingredients exist (i.e. pre-ordained series of transactions and inserted steps with no 
commercial purpose other than tax avoidance), the inserted steps are to be disregarded for fiscal 
purposes. The court must then look at the end result. Precisely how the end result will be taxed 
will depend on the terms of the taxing statute sought to be applied”666. In determining that end 
result for tax purposes, the English judges have large discretionary powers. They can ignore 
certain legal acts, merge two acts in one, disregard external legal effects of the operation etc. The 
reference to the English “step by step”-doctrine does, however, not mean that powers conferred 
on English judges are imported into Belgian tax law. Under the principle of territoriality 
applicable in taxation matters, the Belgian tax authorities and judges are in principle only allowed 
to apply Belgian law (see margin no. 14). The recharacterization process under the Belgian 
GAAR is a matter of Belgian law for which English law concepts are not relevant667. For the sake 
of completeness, it must be added that even in the United Kingdom identifying the “end result” 

                                                                                                                                                 
Report, Cah. Dr. F. Int., Vol. LXXXVIIa, IFA 2002 Oslo Congress, Kluwer, 2002, 163; Malherbe, J., et alia, 
Requalification of Transactions for Tax Purposes under Section 344 §1 of the Belgian Income Tax Code – Potential 
Application to Coordination Centers, Intertax, 1994, 390. Contra: Bertin, O., “La step by step doctrine” et l’Article 344 
§ 1 du C.I.R. 1992, R.G.F., 1994, 55. 
664 Minne, P., Douénias, S., Planification fiscale internationale des sociétés belges, Larcier, 2004, 357; Garabedian, D., 
“Forme” et “Substance”, en droit fiscal belge, J.D.F., 2003, 210; Afschrift, T., L’évitement licite de l’impôt et la 
réalité juridique, 2° éd., Larcier, 2003, 407; Garabedian, D., Form and Substance in Tax Law, Belgian Report, Cah. Dr. 
F. Int., Vol. LXXXVIIa, IFA 2002 Oslo Congress, Kluwer, 2002, 164. 
665 Parl. St., Kamer, 1992-93, 1072/8, 101; Parl. St., Senaat, 1992-93, 38; Circular Letter of 6 December 1993, Ci. D. 
19/453.895, § 22. 
666 55 TC 324, at 401. 
667 Garabedian, D., “Forme” et “Substance”, en droit fiscal belge, J.D.F., 2003, 208; Afschrift, T., L’évitement licite 
de l’impôt et la réalité juridique, 2° éd., Larcier, 2003, 405; Garabedian, D., Form and Substance in Tax Law, Belgian 
Report, Cah. Dr. F. Int., Vol. LXXXVIIa, IFA 2002 Oslo Congress, Kluwer, 2002, 163; Bertin, O., “La step by step 
doctrine” et l’Article 344 § 1 du C.I.R. 1992, R.G.F., 1994, 55; Faes, P., Het rechtsmisbruik in fiscale zaken, Mys & 
Breesch, 1994, 92. 
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remains a difficult and controversial aspect of the “step by step”- doctrine”668. For instance, in 
Fitzwilliam, it was decided that the Inland Revenue could not apply the Ramsay-doctrine “to alter 
the character of a particular transaction in a series or to pick bits out of it and reject other 
bits”669. Similarly, in Griffin v. Citibank it was held that, even if two offsetting financial options 
could be regarded as a composite transaction, such does not entitle the Inland Revenue to ignore 
some aspects but not others of the two options’ provisions so as to recharacterize the transaction 
as a loan670.  
 
250. As the question of the proper recharacterization is controversial, I now turn to the analysis of 
the Belgian case law to see whether it permits to draw further conclusions. By way of preliminary 
remark, it is observed that the Court of Arbitration - that was called to hear the question whether 
the Belgian GAAR infringes the Constitution (see margin no. 262) - did not rule on the issue of 
the proper recharacterization notwithstanding the fact that it was invited to do so by the 
taxpayers671. Most likely, the Court turned down that request because it has no jurisdiction to rule 
on that question, the Court’s jurisdiction being restricted to certain specific statutorily defined 
matters, in casu the issue of whether the Belgian GAAR infringes the principle of legality laid 
down in Art. 170 of the Constitution672. As a second preliminary remark it is observed that 
several Courts have skipped the question of the proper recharacterization and immediately 
handled the discussion whether the taxpayer had brought forward legitimate financial or 
economic needs justifying the characterization he had given to the challenged act673. Such 
decisions wrongfully create the impression that the Court agreed with the recharacterization given 
by the tax authorities to that act.  
 
251. The case law with respect to single acts has evolved over time but that evolution should have 
come to an end since the 2005 decision of the Supreme Court according to which the 
recharacterized act must comply with the external legal consequences of the act as characterized 
by the taxpayer. With respect to stock redemptions whereby shares were repurchased only from 
some of the shareholders, the lower Courts held that there were various differences between a 
distribution of dividends (the recharacterization proposed by the tax authorities) and a stock 
redemption and therefore refused to accept the recharacterization proposed by the tax 
authorities674. Lower Courts have had more difficulties to come to that conclusion where the stock 
was redeemed from all of the shareholders. In that case the proportionate share of each 
shareholder in the company remains unaffected like in case of a dividend distribution. However, 
the redeemed shares are cancelled and the company may upon cancellation of the shares proceed 

                                                 
668 Ballard, R., Davison, P., Form and Substance in Tax Law, United Kingdom Report, Cah. Dr. F. Int., Vol. 
LXXXVIIa, IFA 2002 Oslo Congress, Kluwer, 2002, 584 et seq. 
669 Fitzwilliam (1993) S.T.C. 502, at 515. 
670 Griffin v. Citibank (2000) S.T.C. 1010, at 1042-3. 
671 The taxpayers argued that only the textual and legalistic interpretation of the Belgian GAAR allows the conclusion 
that the rule is in accord with the Constitution. They went on to define that this interpretation means that the rule can 
only be applied where more than one characterization is possible and the recharacterization fully respects the legal 
consequences of the replaced act (see e.g. Case 188/2004, 24 November 2004, § A.5). Contra : Denys, L., Bouwen, A., 
Fiscaal mijlpaalarrest m.b.t. Arbitragehof : 24 november 2004 – een keerpunt in de theorie van de minst belaste weg. 
Hergeboorte van de economische werkelijkheidsleer ?, T.F.R., 2005, 441 who argue that the Court admits 
recharacterizations that come close to the legal effects aspired by the taxpayer. 
672 Law of 9 March 2003 allowing the Court of Arbitration to test the compatibility of tax statutes with the principles of 
legality and non-discrimination in tax matters laid down in Art. 170 and 172 of the Constitution. The Court’s power is 
limited to the testing of this compliance. The Court has no power to give an answer to the proper interpretation of the 
tax provision at stake. Such power belongs to the tax courts and ultimately to the Supreme Court. 
673 Trib. Antwerpen, 19 June 2002, T.F.R., 2003, 327; Trib. Hasselt, 9 January 2002, FJF, 2002/108; Trib. Antwerpen, 
26 October 2001, Fisc. Koer., 2002/217 (note Van Keirsbilck, M.).  
674 See e.g. Trib. Brugge 24 June 2003, Fisc. Act., 2003, 27/12; Trib. Brugge, 5 May 2003, T.F.R., 2003, 869; Trib. 
Brussels, 31 January 2003, Fisc. Act., 2003, 9/4; Trib. Brugge, 26 November 2002, Fisc. Koer., 2003/271. 
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to a reduction of the paid-up capital, while a dividend distribution does not produce those legal 
effects675. The Tribunal of Brugge ruled that where the shares are redeemed from all shareholders, 
the differences between the legal effects of the two acts are too minimal to reject the 
recharacterization as a dividend distribution676. The Tribunal thereby made a distinction between 
the essential and non-essential legal effects of stock redemptions and distributions of dividends 
and held that the fact that in case of stock redemptions the shares are cancelled, while in case of a 
dividend distribution they are not, is not an essential difference. It is only where there are 
essential differences between the legal effects of the characterization of the taxpayer’s act and the 
replaced act that the recharacterization cannot be upheld. However, this decision has been 
criticized - amongst others because it makes a subjective and arbitrary distinction between 
essential and non-essential differences of the two legal acts - and the Tribunal reversed its case 
law subsequently677. The Court of Appeals of Liège, on the other hand, ruled in a series of 
decisions that proportionate and non-proportionate stock redemptions can legitimately be 
recharacterized as ordinary dividend distributions. The Court implicitly recognized that both 
characterizations have different legal consequences, but failed to give effect to that finding 
because the statute does not elaborate on the conditions with which a proper recharacterization 
must comply. It concluded that the Belgian GAAR does therefore not require the 
recharacterization to respect the legal consequences of the act as characterized by the taxpayer678. 
This discussion should, however be settled now. First, the Court of Appeals of Gent overruled 
one of the earlier decisions of the Tribunal of Brugge regarding a stock redemption from all 
shareholders. The Court recognized that such proportionate stock redemption has legal 
consequences different from those of a dividend distribution and held that a recharacterization 
must respect legal reality and cannot affect the legal content and external legal consequences of 
an act (i.e. the so-called aforementioned “contenu qualifié”)679. Secondly, and more importantly, 
the Supreme Court overruled one of the aforementioned decisions of the Court of Liège680. In a 
short decision of principle the Supreme Court said that “It follows from the text of the statute and 
the legislative history that only the legal characterization of an act is not binding on the tax 
authorities and that consequently the tax authorities can only proceed to a recharacterization if it 
respects the legal consequences of the act (…). The Court of Appeals did not legally justify its 
decision because it failed to verify whether the effects of the recharacterized act are similar to 
those of the acts initially characterized by the taxpayer”. Further, a lower Court has held that the 
Belgian GAAR is not capable of piercing the corporate veil of a Delaware company681. It is 
believed that an attempt to pierce the corporate veil is not issue of characterization of a legal act, 
but a question of the recognition of a separate legal entity that does not enter into ambit of the 
Belgian GAAR682. That position had been confirmed by the MoF so that it is difficult to 
understand the approach of the tax authorities in this particular case683. Finally, it has been ruled 
                                                 
675 The reduction of the company’s capital for tax purposes which results from the stock redemption (Art. 188 BITC) 
and which does not occur in case of a dividend distribution is in my opinion not a difference between the two 
transactions that must be taken into consideration because this is not an external legal consequence of the acts under 
private law, but a mere tax consequence. 
676 Trib. Brugge, 5 May 2003, T.F.R., 2003, 863. 
677 Smet, P., Handboek Roerende Voorheffing, Biblo, 2003, 123; Vanheeswijck, L., De anti-misbruikbepaling en de 
inkoop van eigen aandelen, T.F.R., 2003, 878 et seq.; Trib. Brugge, 3 November 2003, T.F.R., 2004, 77 (note 
Vanheeswijck, L.). 
678 Court of Appeals Liège, 10 September 2004, FJF, 2005/228. The Court took a similar approach in decisions of 29 
June 2005, unpublished (reported in Fisc. Act., 2005, 33/3) and of 5 October 2005, docket no. 1998/FI/373, 
unpublished. 
679 Court of Appeals Gent, 26 January 2005, FJF, 2006/53. 
680 Supreme Court, 4 November 2005, FJF, 2006/21. 
681 Trib. Antwerpen, 9 April 2003, A.F.T., 2003, 425 (note Dierickx, G.).  
682 Lagae, J.P., De fiscale erkenning of niet-erkenning van de vennootschap of van haar tussenkomst, T.F.R., 1999, 847. 
683 Parl. Question no. 254 of 23 May 1997, Bull. V&A, Senaat, no. 1-66, 1997-98, 3406; Parl. Question no. 813 of 3 
December 1993, Bull. V&A, Kamer, 1993-1994, 8909. 
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that a non-guaranteed subordinated bond providing for a fixed and a profit sharing interest which 
was issued to some of the company’s shareholders cannot properly be recharacterized as a capital 
contribution because of the essential differences between the legal rights of a bondholder and a 
shareholder684.  
 
252. The case law with respect to transactions composed of several legal acts is not clearly settled 
yet. Courts have examined the recharacterization issue of such composite transactions with 
respect to three groups of cases, i.e. usufruct schemes and lease and sublease structures involving 
real property and sales of shares to personal holding companies or Belgian holding companies 
interposed by non-resident companies. Generally speaking the first two schemes are used by 
individuals (owners of real property) to circumvent two provisions of the BITC. Under the first 
provision rental income is taxed at progressive rates if the lessee is a company, while it is taxed 
more favorably (on a lump sum basis) if the lessee is an individual685. Under the second provision 
rental income is deemed to constitute business income if the rental income is derived from a 
company of which the lessor is a director or a manager and the rent exceeds a certain threshold686. 
To avoid the application of those rules individuals do not enter into a lease with a company but 
set up a usufruct scheme or lease the property to an individual who subleases it to the company687.  
If a usufruct is held by a company the scheme offers the additional advantage that the company 
can amortize its right and claim a tax deduction for maintenance and repair, while an individual 
owner does not benefit from these tax advantages to the same extent. The third structure permits 
individual shareholders of an operating company to receive the company’s retained earnings free 
of withholding tax (so-called holding structures, see supra margin no. 229) or to realize a tax free 
capital gain otherwise not available in case of sales to non-resident companies (see margin no. 
129). 
 
253. In the usufruct schemes one or more individuals purchased from a third party the bare 
ownership of real property, while their wholly-owned company (of which they are directors) 
purchased the usufruct for a significant time period and borrowed from a bank to pay for the 
usufruct. In one case the company used the buildings for its own business activity. In another case 
it leased part of the property (i.e. the private dwelling space) to the bare legal owner and used the 
remaining part for its own business activity (see also margin no. 229). The tax authorities 
recharacterized the operation as follows. The third party sold the full legal title to the individuals. 
The individuals leased the property to the company. The company prepaid all rent (out of the 
bank loan) to the individuals. The individuals used that prepaid rent together with their own 
funding to pay the purchase price to the third party seller. It goes without saying that such a 
recharacterization blatantly ignores the bare facts of the case and the external legal effects of the 
operation seen as a whole688. The bare facts are disregarded and remanufactured (e.g. the 
                                                 
684 Trib. Mons, 22 December 2004, docket no. 01/1309/A, not published. The Tribunal referred to the following 
differences: (i) the bondholder is a creditor of the company who is reimbursed prior to the shareholders (the Tribunal 
thereby overlooked the fact that the bond was subordinated to the other bank debts); (ii) the bondholder is entitled to a 
fixed interest regardless of the company’s results (the Tribunal thereby rejected the argument that the bond was also 
profit participating because that profit sharing interest is still taxed as interest under Belgian law) and (iii) the 
bondholder has no voting rights (which is not totally accurate in view of Art. 537 BCC). 
685 Art. 7 (1) BITC. 
686 Art. 32, 2nd par. (3) BITC. The latter fiction has no primary effect for income tax purposes because both rental 
income and business income are taxed at progressive rates. The purpose of the fiction is to counteract structures set up 
to avoid the payment social security contributions because rental income is not subject to social security (Parl. St., 
Kamer, 1991-92, 444/1, 9). The fiction has a secondary tax effect as it precludes the deduction of interest related to 
debt contracted to acquire the real property (Parl. St., Kamer, 1991-92, 444/1, 110). 
687 Or where the purpose is to circumvent Art. 32, 2nd par. (3) BITC to an unrelated company that subleases the 
property to the company in which they are manager or director.  
688 Moser, K., Vruchtgebruikconstructies onder herkwalificatievuur: twee recente vonnissen uit Antwerpen, T.F.R., 
2003, 340; Vanistendael, F., De olifant in de porseleinwinkel, A.F.T., 2003, 161. 
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purchase price is said to come from one party while in reality it was paid by two; a payment for 
prepaid rent from the company to the individuals is said to exist while in reality none exists). 
Legal acts with enduring legal consequences are disregarded and replaced by other acts having 
totally different legal consequences and thus entailing different rights and obligations than those 
existing amongst the parties: the split ownership between the individuals and the company is 
ignored and a sale of full ownership to the individuals is said to exist; two parties are said to have 
entered into a contract while in reality they have not (i.e. the lease between the individual as 
lessor/owner and the company as lessee) and where there exists a contract (i.e. the lease between 
the company as lessor and the individual as lessee) the parties are simply reversed. This juggling 
was of course heavily criticized by the taxpayers who essentially argued that the tax authorities 
had totally disregarded the legal consequences of a usufruct right. In the two cases the Tribunal 
answered that the recharacterzation did not affect the civil law consequences of the usufruct since 
the legal characterization given by the taxpayer is only not binding on the tax authorities but 
continues to have full effect against all other parties689. This basically amounts to saying that the 
tax authorities are totally free in recharacterizing a (series) of legal acts. In one case the Tribunal 
recognized that there are legal differences between a usufruct right and a lease, but added that 
such rights can to a large extent be eliminated through contractual arrangements and are therefore 
not essential690. While it is true that parties can deviate in their contract from the non-compulsory 
rules of civil law with respect to usufruct and leases and that to a large extent they can eliminate 
the differences between a usufruct and a lease, the Tribunal hardly made any effort to substantiate 
its dictum. It is submitted that both decisions construe the Belgian GAAR in such a way that it 
gives a blanket norm to the tax authorities to establish a characterization that allows the highest 
possible tax assessment. Such interpretation amounts to allowing taxation on the basis of 
economic reality and clearly infringes Art. 170 of the Constitution691. The Court of Appeals of 
Gent overruled one of the aforementioned decisions692. The Court held that in order to avoid that 
the Belgian GAAR infringes the Constitution, the recharacterization must respect all facts and the 
legal effects of the operation as effectuated by the taxpayer and thus that the legal consequences 
of the act recharacterized by the tax authorities must be identical to those of the act as 
characterized by the taxpayer. Like in the stock redemption cases the Tribunal of Brugge now 
follows the case law of the Court of Appeals of Gent also in usufruct schemes693.  
 
254. The lease and sublease structures were recharacterized as a direct leases between the lessor 
and sublease. Courts have had little difficulty in agreeing with such a recharacterization which 
they seem to accept as naturally following from the finding that the separate acts form a 
composite operation694. In one case, the Tribunal explicitly based its decision on the application 
of the English “step by step”- doctrine and seems to infer from that doctrine that it can ignore the 
intermediate act altogether695. These decisions can presumably also be explained by the 
aforementioned statement in legislative history that suggests that the application of this doctrine 
allows the tax authorities to ignore all legal consequences, including the enduring ones, of the 

                                                 
689 Trib. Antwerpen, 6 January 2003, T.F.R., 2003, 330. 
690 Trib. Brugge, 22 June 2004, Fisc. Act., 2004, 26/1 (note Willems, R., Demeyere, N.). Only with respect to repairs 
the Tribunal substantiated its point that parties can contractually depart from the rules of the Civil Code on leases and 
shift the burden to repair the property to the lessee. 
691 Contra : Denys, L., Bouwen, A., Fiscaal mijlpaalarrest m.b.t. Arbitragehof : 24 november 2004 – een keerpunt in de 
theorie van de minst belaste weg. Hergeboorte van de economische werkelijkheidsleer ?, T.F.R., 2005, 442. 
692 Court of Appeals Gent, 13 September 2005, FJF, 2006/79. 
693 Trib. Brugge, 19 December 2005, FJF, 2006/198. 
694 Trib. Antwerpen, 16 March 2005, Fisc. Act., 2005, 14/4 (note Janssens, K.); Court of Appeals Brussels, 5 February 
2004, T.F.R., 2004, 696. 
695 Trib. Brussels, 7 March 2002, Fisc. Koer., 2002/243 (note Naveau, P.): “C’est l’application en droit belge de la 
doctrine anglaise “step by step” telle qu’elle a été édifiée par la Chambre des Lords (…). Dans un tel cas, il appartient 
à l’administration d’imposer les operations comme si les actes distincts n’existaient pas (…)”. 
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intermediary acts. I have explained above why the application of the “step by step”- doctrine can 
not lead to that result and that upon recharacterization of a composite transaction, the enduring 
external legal consequences of that composite transaction must be respected (see margin no. 249). 
While it is tempting to ignore the existence of the headlessee/sublessor in these schemes because 
all subrentals are simply paid on to the headlessor (sometimes after deduction of a spread), such 
an approach is an economic one. It overlooks the fact that under such a scheme long lasting rights 
and obligations exist between headlessor and headlessee, on the one hand, which are totally 
independent from the rights and obligations existing between the headlessee/sublessor and the 
sublessee, on the other hand. Under the proposed recharacterization the tax authorities create 
rights and obligations between two parties, while in reality no such rights and obligations exist 
amongst those parties. In addition, they overlook the fact that the intermediate lessee has an 
independent bundle of enduring rights and obligations that are not cancelled by the fact that he 
has entered into a sublease for the same property. In order to appreciate this, it suffices to 
consider that the intermediate lessee must pay rent to the headlessor independent from the fact 
that he receives subrent. E.g. in case of default, bankruptcy etc. of the sublessee the 
intermediate’s payment obligations towards the headlessor are not extinguished. Only a lower 
Court decision involving a lease/sublease structure is in line with the conclusion. With reference 
to the Supreme Court decision of 2005 (see margin no. 251), it held that a recharacterization into 
a direct lease ignores the enduring separate legal rights of the interposed lessee696.     
 
255. The Supreme Court has only heard one case involving a composite operation. It held that the 
tax authorities had legitimately recharacterized a lease/sublease-scheme into a direct lease697. 
According to the Supreme Court, the Belgian GAAR allows the tax authorities to recharacterize 
an operation as a whole which the parties have artificially dismembered in successive acts “so 
that tax is imposed on the operation which the parties have actually intended to conclude”. 
According to the Court the headlessor had not the intention to lease the property (a medical 
practice) to the interposed lessee (a real estate agent) - because the latter could not exercise a 
medical practice in that property - but to the sublessee (a firm of doctors). The Court found 
further evidence of this intention in the fact that the headlessor could in case of default of the 
sublessee enforce its claim directly against the sublessee. The Court concludes that the 
recharacterization by the tax authorities therefore respects the external legal effects of the acts 
because parties intended a direct lease to the firm of doctors. This decision is surprising because it 
turns the Belgian GAAR into a provision the purpose of which is to prevent sham transactions. 
However, the Belgian GAAR has been designed to counteract legal acts which the parties execute 
with a view to avoid income taxes but of which they accept all legal consequences and which do 
accordingly not constitute a sham. The Court indeed holds that there is a conflict between the 
intentions of the parties outwardly expressed (lease/sublease) and those actually intended (direct 
lease). In order to prove such a conflict of intentions the Court relies, inter alia, on the fact that 
the head lessor can claim payment directly from the sublessee. As explained above, this fact 
demonstrates that parties have not accepted all legal consequences of their acts and thus that the 
scheme was a sham because (see margin no. 121) under a properly designed head- and sublease 
arrangement the headlessor cannot enforce rights against the sublessee. Only the sublessor can 
enforce the right to obtain payment from the sublessee. Accordingly, in my view the Court 

                                                 
696 Trib. Liège, 31 January 2006, rôle n° 04-35/4A. 
See also De Buyser, W., Toepassing “step-by-step”-doctrine op huur/onderhuur constructies: een stap te ver?, T.F.R., 
2004, 698; Afschrift, T., L’évitement licite de l’impôt et la réalité juridique, 2° éd., Larcier, 2003, 299, 404-405 and 
415-420. Contra: Van Crombrugge, S., Vennootschappen met rechtspersoonlijkheid in het fiscaal recht, XXX° 
Postuniversitaire Cyclus Willy Delva, 1998/99, Mys & Breesch, 1999, 329 et seq..  
697 Supreme Court, 21 april 2005, FJF, 2006/20 (confirming Court of Appeals Mons, 5 September 2003, J.L.M.B., 
2005, 129). For a critical note of the decision of the Supreme Court; see Faes, P., De Algemene Anti-
Rechtsmisbuikbepaling an “huur-onderhuur”-constructies: een kritiek in drie bewegingen, T.F.R.., 2005, 1018. 
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implicitly held that the scheme was a sham. It is therefore submitted that this Supreme Court 
decision has no precedential value for the interpretation of the Belgian GAAR with respect to 
composite operations in general and lease/sublease-structures in particular. 
 
256. In the holding structures (see margin no. 229) the Court of Appeals of Gent refused to 
endorse the recharacterization of the dividend distributed by the operating company to the 
holding company into a direct distribution to the selling shareholders because such resulted in the 
reversal of the chronological order of the various steps of the transaction698. It could have added 
that the characterization also resulted in a substitution of the parties to the transaction and in 
addition of a legal concept to the transaction (agency) which the parties did not intend. In the case 
involving the sale of a substantial shareholding in a Belgian company by Belgian individuals to a 
Belgian holding company that was specifically interposed by the US buyer to permit the sellers to 
avoid capital gains tax on a sale of substantial shareholding to a non-resident company, the tax 
authorities recharacterized the sale into a sale by the Belgian individuals direct to the US 
shareholder and such notwithstanding the fact that the holding company did not sell on the shares 
to its US shareholder. The Tribunal of Leuven held that such recharacterization did not even 
amount to a recharacterization of a sale but involved the imposition of tax on facts that did not 
occur and that in doing so the tax authorities ignored the legal consequences of the sale to the 
holding, in particular the fact that the holding acquired title to the shares and still owned such 
shares699. 
 
257. It follows from the above analysis that the case law confirms more and more the textual and 
legalistic interpretation of the Belgian GAAR as argued in this study. However, it is appropriate 
to make a few observations. First, whereas the Court of Appeals of Gent requires that the legal 
consequences of the act recharacterized by the tax authorities are “identical” to those of the act as 
characterized by the taxpayer (see margin no. 253), the Supreme Court in its 2005 decision only 
requires that such legal consequences are “similar”700. It cannot be excluded that the Supreme 
Court has done so intentionally in order not to render the Belgian GAAR wholly inefficient. It 
may thus well be that the Supreme Court leaves some leeway to the lower Courts to accept 
certain recharacterizations that do not fully respect the legal effects of the act as characterized by 
the taxpayer and that differ only on non-essential elements. Obviously that begs the question 
when such effects are non-essential (see above margin no. 251). Second, the case law on 
composite operations and in particular on lease/sublease structures is not settled yet because the 
Supreme Court has not handed down a judgment that has precedential value in that area. This 
case law is particularly relevant for arrangements involving conduit companies envisaged in this 
study. Commentators generally argue, for the reasons set forth in margin no. 254, that it will be 
difficult for the Belgian tax authorities to successfully recharacterize a conduit financing or 
leasing arrangement on the basis of the Belgian GAAR – even when there is a predominant tax 
motive for the structure (i.e. relief from Belgian withholding tax) - in particular where the 
payment obligations of the interposed entity are unconditional and independent from the receipt 
of income under the subloan or sublease agreement; the terms of the two agreements are 
different; the conduit company assumes the creditor’s risk and makes a reasonable margin on the 
flows of income; etc. and provided of course that no sham can be upheld. Such recharacterization 
would be totally excluded where the conduit would transform the nature of the income (e.g. 

                                                 
698 Court of Appeals Gent, 31 October 2006, 2005/AR/97, Fisc.Act., 2006, 40/5 (note Willems, R.). 
699 Trib. Leuven, 23 December 2005, FJF, 2006/197. 
700 Where the Court of Appeals of Liège said that the statute “does not provide that the legal effects of the operation 
recharacterized by the tax authortities are identical to those of the operation presented to the tax authorities” the 
Supreme Court replied “the Court of Appeals did not legally justify its decision because it failed to verify whether the 
effects of the recharacterized act are similar to those of the acts initially characterized by the taxpayer”. 
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receive interest and distribute dividends)701. This position has been followed once by a lower 
Court in a lease/sublease structure (see margin no. 254). I submit that in the current state of the 
case law it is not possible to conclude without reservation that a recharacterization of a conduit 
financing or leasing arrangement in a direct loan or lease is impossible under the Belgian GAAR. 
With respect to a Hong Kong holding interposed between a Belgian subsidiary and a third State 
resident shareholder of that holding, the MoF has declared that for purposes of construing the 
notion of “beneficial owner” under Art. 10 of the Belgium/ Hong Kong treaty the Belgian GAAR 
is incapable of recharacterizing the holding into an agent or other intermediary acting on account 
of the shareholder if the holding is the legal owner of the shares in the Belgian subsidiary as such 
would be an incorrect characterization in law (see also Part Three, 7.1.2.5.)702. 
 
258. It has been written that the textual and legalistic interpretation, which is argued in this study 
and which is more and more confirmed by case law, turns the Belgian GAAR into a totally 
ineffective anti-avoidance provision and that the results of this interpretation conflict with the 
intention of the legislator who designed the Belgian GAAR to respond to the growing need to 
counter mushrooming fiscal engineering and tax destructive structuring703. Therefore alternative 
interpretations have been proposed. I have already discussed the interpretation according to which 
the Belgian GAAR introduces the principle of taxation on the basis of economic substance or 
economic reality and explained why I reject it (see supra 3.2.3.1.). I now turn to an interpretation 
according to which the Belgian GAAR amounts to the introduction of “fraus legis” in the BITC. 
 
259. This theory is developed by S. Van Crombrugge and followed by other authors (see margin 
no. 224). They base their reasoning on the finding that the “fraus legis”- doctrine in the 
Netherlands operates through a mechanism of recharacterization of the legal acts and that the 
Belgian GAAR equally requires a recharacterization, which they believe relates to the legal act 
itself and not to the legal characterization of such act (see margin no. 237)704. They further refer 
to the statement in the legislative history according to which the ratio legis of the Belgian GAAR 
is to allow the tax inspector to impose tax on the normal legal characterization of the operation 
which restores the tax base (see margin no. 242). According to S. Van Crombrugge the tax 
authorities can proceed to a recharacterization if the legal form chosen by the taxpayer frustrates 
the object and purpose of the tax statute. That recharacterization should not necessarily be correct 
under private law and can even involve the ignoring of legal acts and enduring legal 
consequences of acts but the legal characterization must approximate one in which tax can be 
imposed in accordance with the object and purpose of the frustrated tax statute705. 
 

                                                 
701 Muyldermans, J., et alia, Het begrip “uiteindelijk gerechtigde” naar (Belgisch) fiscaal recht: juridische invulling 
houdt stand, A.F.T., 2002, 379-381; De Munter, M., Interest, Het nieuwe Belgisch-Nederlands dubbelbelastingverdrag, 
Peeters, B. (ed.), Larcier, 2001, 260-261. 
702 Question of M. Devlies, no. 802, 28 March 2006, Kamer, 4° Session, 51° Period, CRIV 51 COM 906. 
703 Hinnekens, L., Uncertainties in the Interpretation of the Anti-Avoidance Statute, E.T., 1999, 340; Delahaye, T., 
Interpretatie van de belastingwet volgens de economische werkelijkheid, A.F.T., 1994, 50-51. 
704 Under the Dutch “fraus legis”-doctrine a tax inspector may substitute a fact pattern that does not lead to taxation by 
a fact pattern that does lead to taxation if (i) the taxpayer has created a situation in which tax cannot be imposed but 
which approximates one in which tax could be imposed, (ii) tax avoidance is the predominant motive of the taxpayer 
and (iii) the object and purpose of the tax statute would be frustrated if the non-taxable fact pattern would not be treated 
as a taxable one. 
705 The latter view is not shared by all proponents of the “fraus legis”- theory. Some authors argue that the 
recharacterization, while accomplished in compliance with the object and purpose of the tax law, must fully respect the 
rules of private law. See e.g. Van Keirsbilck, M., Fisc. Koer., 2004/ 745; Faes, P., Het rechtsmisbruik in fiscale zaken, 
Mys & Breesch, 1994, 83. That seriously undermines the effects of the theory of “fraus legis” in Belgian tax law. It 
would then have the same effects as the Belgian GAAR construed literally and in compliance with the Constitution. 
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260. The Belgian GAAR has three features in common with the Dutch “fraus legis”-doctrine (i.e. 
there can only be abuse of legal form if that form frustrates the object and purpose of the tax 
statute that is circumvented (see margin no. 239); there is a tax avoidance motive and the 
obligation imposed on the tax authorities to recharacterize with a view to impose the tax that was 
avoided). However, that does not mean that the Belgian GAAR has introduced the “fraus legis”-
doctrine in Belgian tax law. Also, I do not share the authors’ conclusions as to the 
recharacterization process and its results. First, the MoF has clearly stated during the 
parliamentary discussions of the draft bill that it was not the intention to introduce “fraus legis” 
and has given a convincing argument. The MoF pointed to the differences between the provisions 
of the Belgian and Dutch Constitution and concluded that the Belgian Constitution does not allow 
the enactment of a rule of “fraus legis” in the BITC. The MoF thus suggests that the introduction 
of “fraus legis” in Belgian tax law would violate Art. 170 of the Constitution706. Except for that 
statement, there is no other reference to “fraus legis” or to the French law concept of “fraude à la 
loi” in the legislative history, nor any reference to Dutch tax law. It is striking that where the 
legislator has been inspired by a doctrine developed under foreign law (i.e. the English “step by 
step” - doctrine), he has explicitly said so. There was thus clearly no intention to introduce a 
Dutch law-concept in Belgian tax law. Secondly, the reasons mentioned earlier why there is no 
room to apply the doctrine of “fraus legis” in Belgian tax law (see margin no. 41), still hold after 
the enactment of the GAAR. The GAAR does not make an end to the principle of the free choice 
of the least taxed road (confirmed by the 2004 judgment of the Court of Arbitration, see margin 
no. 262). The taxpayer still has the right, by making use of his freedom, to legally structure a 
transaction in such a way that he stays out of reach of a provision of the BITC that gives rise to a 
tax liability. That freedom is restricted though as the choice of legal form must henceforth be 
justified by sound economic or financial motives. Thirdly, the theory of S. Van Crombrugge and 
the other authors fails to give effect to the principle that, absent any provisions to the contrary in 
the Belgian GAAR, the rules of Belgian private law govern the process of recharacterization and 
that, accordingly, that process leads to a result that is correct under Belgian private law. The 
Supreme Court in its 2005 decision confirmed that the tax authorities must proceed to a 
recharacterization that respects the legal consequences of the legal form chosen by the taxpayer 
(see margin no. 251). It is believed that the criteria proposed by the proponents of the doctrine of 
“fraus legis” (e.g., a recharacterization that “approximates” the one chosen by the taxpayer and 
restores the tax base in accordance with the object and purpose of the circumvented tax rule; 
“suits better”; “reasonably fits in”) are vague and subjective and thus uncertain707. They depend 
on economic, social and moral conceptions which vary from one tax inspector c.q. judge to 
another and evolve over time. There are two concepts in the Belgian GAAR where intention and 
aims play an important role (i.e. the taxpayer’s tax avoidance motive and the taxpayer’s 
legitimate economic or financial justifications) and those concepts leave a considerable margin of 
discretionary appreciation to the tax authorities and the judges. Such vague and subjective legal 

                                                 
706 Parl. St., Kamer, 1992-93, 1072/8, 97. 101. Art. 104 of the Dutch Constitution provides that “State taxes are 
assessed pursuant to a law (…).”. It is generally accepted that no prohibition of “fraus legis” can be inferred in tax law 
from that legality principle and that under Dutch constitutional law the legality principle is more of an instruction to the 
legislator than an outright prohibition (Ijzerman, R., Form and Substance in Tax Law, Netherlands Report, Cah. Dr. F. 
Int., Vol. LXXXVIIa, IFA 2002 Oslo Congress, Kluwer, 2002, 459). Art. 170 of the Constitution states that: “No tax 
for the benefit of the State can be imposed otherwise than by law”. This different wording (“by law”- Belgian 
constitution v. “pursuant to a law”- Dutch Constitution) is neither coincidental nor semantic. It has been inserted in the 
Belgian Constitution after the Dutch occupation of the future Belgium as a reaction against the Dutch Constitution that 
was perceived to give too much discretionary power to King and the executive authority (Ganshof van der Meersch, 
W., L’impôt et la loi, En hommage à Victor Gothot, Fac. Droit de Liège, 1962, 257).  
707 Vanistendael, F., De wettelijkheid van de herkwalificatie van akten of de fraus legis leer in het belastingrecht, 
A.F.T., 2005, 1-3. The author, however, recognizes that the aforementioned Supreme Court decision of 2005 (see 
margin no. 251) has not endorsed his proposal (Vanistendael, F., Artikel 344 § 1 : Cassatie stelt orde op zaken, A.F.T., 
2006, 1-2). 
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terms unavoidably lead to legal uncertainty and arbitrary decisions. There is no need to insert a 
third vague concept in the Belgian GAAR based on a “better suiting”, “close resemblance” or 
“reasonably fitting in”. Recharacterization is a legal concept and involves a process of law. If the 
statute requires that the legal characterization of an act is to be substituted that process must be 
accomplished by applying rigid well-established criteria under private law. If not, the 
constitutional principle of legality in tax matters (Art. 170 of the Constitution) may be violated. 
One ends up in the arbitrary and abandons predictability and legal certainty. That will in turn lead 
to incoherent case law and thus to discrimination between taxpayers. A parallel can be drawn here 
with a decision of the Court of Arbitration according to which the use of vague criteria in a 
provision of criminal law (such as “public nuisance”; “problematic use”; “a quantity for own 
use”) infringes the principle of legality in criminal law which requires that a provision of criminal 
law meets special requirements of accuracy, clarity and predictability708. Fourthly, a 
recharacterization under the Dutch “fraus legis”-doctrine should not necessarily respect the legal 
consequences of the acts and may involve the ignoring of legal acts709. Ignoring a legal act is the 
obverse of respecting the enduring legal effects of such an act. Such a “recharacterization” leads 
to a result that is wrong under private law and therefore violates the constitutional rule and the 
aforementioned maxim of legal reality and contravenes the 2005 Supreme Court decision. 
Allowing the tax authorities to ignore a legal act under the Belgian GAAR, means that one 
construes the Belgian GAAR as if it had introduced a fiction (“the legal act is not binding on the 
tax authorities”) like it is the case under Art. 344 (2) BITC. As indicated above (see margin no. 
238), there is a clear difference between the wording of the Belgian GAAR and of Art. 344 (2) 
BITC which precludes the interpretation of the Belgian GAAR as proposed by the authors and the 
MoF clearly indicated that it was not the intention of the Belgian GAAR to introduce yet another 
fiction in the BITC710 (see supra 3.2.3.2.3.). Finally, the assertion by the authors that their theory 
leads to the conclusion that the Belgian GAAR violates Art. 170 of the Constitution basically 
condemns their theory since as a matter of principle statutes must be construed in conformity with 
the Constitution to the fullest extent possible711. Meanwhile, the Court of Arbitration has held that 
the Belgian GAAR does not infringe the Constitution and there is no suggestion that the Court 
intended to say that the enactment of the GAAR amounts to the introduction of “fraus legis” in 
the BITC (see margin no. 262). 
 
261. In view of the judgment of the Court of Arbitration one would expect the discussion whether 
the Belgian GAAR amounts to the introduction of “fraus legis” in Belgian tax law to have come 
to an end. However, this is not he case. A commentator concludes that the Court of Arbitration 
has implicitly held that “fraus legis” is introduced in Belgian tax law and, consequently, that the 
doctrine of “fraus legis” is not unconstitutional712. His conclusion is based on the finding that the 
Court of Arbitration almost literally refers to the writings of S. Van Crombrugge (albeit without 
quoting the author) and to the aforementioned statement in the legislative history that the legal 
review leading to the recharacterization requires a “bottom up”-approach, which, as is indicated 

                                                 
708 Court of Arbitration, 20 October 2004, Case 158/2004. The principle of legality in matters of criminal law is 
phrased in similar terms than the principle of legality in tax matters (Art. 12 of the Constitution: “Nobody can be 
prosecuted than in the cases determined by the statute and in the form prescribed by such statute (…)”.) 
709 Ijzerman, R., Form and Substance in Tax Law, Netherlands Report, Cah. Dr. F. Int., Vol. LXXXVIIa, IFA 2002 
Oslo Congress, Kluwer, 2002, 455. 
710 Afschrift, T., L’évitement licite de l’impôt et la réalité juridique, 2° éd., Larcier, 2003, 297; 318-320; 334-335. 
711 Garabedian, D., “Forme” et “Substance”, en droit fiscal belge, J.D.F., 2003, 204;; Garabedian, D., Form and 
Substance in Tax Law, Belgian Report, Cah. Dr. F. Int., Vol. LXXXVIIa, IFA 2002 Oslo Congress, Kluwer, 2002, 160; 
Court of Arbitration, case 134/2004, 22 July 2004, B.6.1. et seq.; Court of Arbitration, case 78/98; 7 July 1998, B.4. et 
seq.; Court of Arbitration, Case 11/97, 5 March 1997, B.2.2. 
712 Van Keirsbilck, M., Fisc. Koer., 2004/ 734 et seq. 
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above, partially forms the basis of S. Van Crombrugge’s conclusion that the legislator had the 
intention to introduce “fraus legis”713. 
 
262. It is very questionable whether one can draw such a far-reaching conclusion from the 
Court’s ruling. If the Belgian GAAR introduces the doctrine of “fraus legis” in Belgian tax law, it 
would mean a drastic change in the principles of interpretation and application of our Constitution 
and our tax statutes which depart fundamentally from those that have been applied for more than 
a century and which have clearly been confirmed by the case law of our Supreme Court. It would 
make an end to the choice of the free taxed road, a principle which is also firmly embedded in the 
case law of the Supreme Court. One would therefore expect that if the Court of Arbitration would 
have concluded that the Belgian GAAR leads to the introduction of “fraus legis” in the BITC, it 
would have clearly said so and justified in detail the reasons for its holding. However, there is not 
a single reference in the Court’s decisions to the concepts of “fraus legis” or “fraude à la loi”. 
Except for the anonymous citation, the Court’s reasoning is entirely based on excerpts from the 
legislative history to the Belgian GAAR. In one of the first references to the legislative history, 
the Court states that the taxpayer continues to have the right to choose the least taxed road and it 
appropriately adds that after the enactment of the Belgian GAAR the choice of the legal form in 
which the taxpayer will accomplish his acts must be economically justified. That consideration is 
firmly repeated in the Court’s holding. It is difficult to reconcile those findings with the 
suggestion that the Court has made a conclusive decision as to the introduction of “fraus legis”. It 
is true that Court does not refer to the aforementioned statement in the legislative history that the 
Belgian GAAR did not intent to introduce “fraus legis” (see margin no. 260). However, it would 
be reckless to infer from the absence of that reference and by means of an a contrario 
interpretation that the Court concluded to the introduction of that doctrine. There is of course a 
good reason why the Court did not to refer to that statement. If the Court never had in mind that 
the Belgian GAAR amounts to introducing “fraus legis”, there is no need to refer to the 
legislative history. Had the Court had another mindsetting, it had to refer to that statement. In that 
statement the MoF took the position that Art. 170 of the Constitution prevents the introduction of 
“fraus legis” in Belgian tax law. The Court is a Constitutional Court and, assuming that it 
believes that the Belgian GAAR introduces “fraus legis”, it had to justify why its decision 
overruled the argument of the MoF. As indicated before, the Court’s entire reasoning is based on 
excerpts from the legislative history in which it has inserted the anonymous citation of S. Van 
Crombrugge. That construction on itself is misleading. It becomes even more misleading if one 
considers that the arguments and conclusion of S. Van Crombrugge are highly questionable (see 
margin no. 260).  
 
263. I believe that it is wiser to conclude that the Court of Arbitration has not taken any position 
on the issue of “fraus legis” and hence has not (not even implicitly) held that the Belgian GAAR 
amounts to the introduction of “fraus legis” in Belgian tax law714. If one sticks closely to the 
words of the Court, one can say with confidence that the Court has reached the following 
conclusions. First, it belongs to the legislator and not the tax authorities to determine the citizens’ 
                                                 
713 Court of Arbitration, Case 60/2005, 16 March 2005; Court of Arbitration, Case 26/2005, 2 February 2005; Court of 
Arbitration, Case 188/2004, 24 November, 2004, § B.3.3.3 and B.4. The anonymous citation is the one according to 
which the tax authorities must demonstrate that the legal form chosen by the taxpayer with a tax avoidance purpose 
comes so close to the situation envisaged by the tax law that the object and purpose of that law would be frustrated if 
the taxpayer’s situation would not be taxed in the same way (Van Crombrugge, S., De invoering van het leerstuk van 
fraus legis of wetsontduiking in het Belgisch fiscaal recht, T.R.V., 1993, 282). 
714 Wustenberghs, T., Het Arbitragehof over artikel 344 §1 van het W.I.B. 1992: weinig nieuws onder de zon, A.F.T., 
2005, 8. However, at two occasions (pages 2 and 9) the author seem to suggest that the Court had said that even if the 
Belgian GAAR is to be construed as a blanket provision which the tax authorities can apply to impose taxes in 
compliance with the purpose and intent of the frustrated tax provision, the Belgian GAAR cannot be said to infringe the 
Constitution. It is believed that the Court did not say so, neither explicitly, nor implicitly.   
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tax charge (a principle that follows from Art. 170 of the Constitution). Secondly, the legislator 
serves a legitimate purpose when enacting anti-avoidance provisions in tax matters. Thirdly, the 
Belgian GAAR does not affect the well-established principle of the free choice of the least taxed 
road, but the taxpayer’s choice of legal form is restricted as it must henceforth be economically or 
financially justified to be accepted for income tax purposes. Fourthly, the Belgian GAAR applies 
under stringent conditions. Such conditions are that (i) the tax authorities must prove the 
taxpayer’s intention to avoid income tax; (ii) the taxpayer has the right to justify his choice of 
legal form by producing legitimate financial or economic needs and (iii) in the absence of such a 
justification, the sanction is the recharacterization of the legal act(s)). Fifthly, the Belgian GAAR 
is a rule of procedure (i.e. one of the means of proof available to the tax authorities). It is applies 
only in individual situations and ultimately under control of the judiciary. It can therefore not be 
qualified as a blanket provision allowing the tax authorities to establish by way of general 
measure taxable events (“belastbare materie”). Sixthly, the principle of legality laid down in Art. 
170 of the Constitution does not require the statute to provide in more detail the concrete 
conditions (”inhoudelijke voorwaarden”) for the application of the rule. Such would be 
impossible in view of the symptom that it wants to combat (i.e. tax avoidance). That last point is 
questionable as nothing prevents the legislator to expressly provide that the tax authorities should 
proceed to recharacterization of the legal act(s) which is correct under private law715. 
 
264. The decision of the Court of Arbitration does not come as a surprise. The Court would have 
created a politically impossible situation if it would have ruled that the Belgian GAAR was 
unconstitutional. One may not underestimate the Court’s correct finding that the Belgian GAAR 
is a rule of procedure. It applies under strict procedural conditions and will ultimately lead to a 
tax assessment on a recharacterized act or series of acts provided that the tax authorities have met 
their burden of proof and the taxpayer failed to meet his burden of proof. The operation of the 
Belgian GAAR on itself and the recharacterization carried on by the tax authorities do not create 
a taxable event or a tax liability. Tax on the recharacterized act(s) will be imposed under the 
provisions of the BITC providing for the conditions under which the recharacterized act(s) give(s) 
rise to a tax liability. It is difficult to see where there can be an infringement of the principle of 
legality laid down in Art. 170 of the Constitution. The statute (i.e. the Belgian GAAR) provides 
for the conditions under which the tax authorities are allowed to proceed to a recharacterization 
and another statute (i.e. the relevant provision of the BITC which was circumvented by the 
taxpayer’s choice of form) provides under what conditions the tax liability arises with respect to 
the recharacterized act716. Serious complications arise only if one accepts that the 
recharacterization must not be correct under private law - an issue that did not fall under the 
jurisdiction of the Arbitration Courts. Meanwhile, the Supreme Court has ruled that the legal 
characterization substituted by the tax authorities must be correct in law. This judgment further 
guarantees the compliance of the Belgian GAAR with the Constitution and underscores that 
taxation continues to be based on legal reality.  
  
3.2.3.2.6. Burden of proof of the taxpayer: “Legitimate needs of a financial or 
economic nature” 
 
265. The taxpayer can ward off the application of the Belgian GAAR if he can prove that the 
characterization which he has given to his act(s), even though his act is tax motivated, is justified 
by “legitimate financial or economic needs”. This is one of those typical terms which is inserted 

                                                 
715 Wustenberghs, T., Het Arbitragehof over artikel 344 §1 van het W.I.B. 1992: weinig nieuws onder de zon, A.F.T., 
2005, 4. 
716 Afschrift, T., L’évitement licite de l’impôt et la réalité juridique, 2° éd., Larcier, 2003, 460-462; contra: Van 
Keirsbilck, M., Fisc. Koer., 2004/748. 
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in anti-avoidance provisions to allow the taxpayer to escape from the application of that provision 
if he satisfies this specific onus of proof. The term was introduced first in Belgian tax law in 1973 
in what is now Art. 344 (2) BITC, the provision pursuant to which the tax authorities can 
disregard transfers of assets to taxpayers based in low tax - jurisdictions (see supra 3.1.3.). Since 
then it has been included in many other provisions of the BITC and in particular those 
implementing the Merger Directive. The term is not further defined in any of the statutes in which 
it appears, but according to the legislative history to some of the aforementioned provisions the 
term encompasses any justification of a financial or economic nature, excluding tax motives717. In 
other words, to escape from the application of the anti-avoidance provision the taxpayer must 
establish the business purpose of his operation c.q. of the legal form of his act(s). This squares 
with the purpose of the Merger Directive. Although the term “legitimate needs of a financial or 
economic nature” used in the domestic provisions transposing the Merger Directive differs from 
the term used in Art. 11 of the Directive (where the term “valid commercial reasons” is used), the 
domestic law term must be construed in accordance with the term and purpose of that Directive 
(see supra margin no. 61). According to Art. 11 of the Directive, the exemption provided therein 
can be refused by the Member States if one of the operations referred to in the Directive has as its 
principal objective or as one of its principal objectives tax evasion or tax avoidance. Art. 11 
further provides that the fact that an operation is not carried out for valid commercial reasons 
(such as a restructuring or a rationalization) may constitute a presumption that the operation has 
tax evasion or tax avoidance as its or as one of its principal objectives. The ECJ ruled that the 
term “valid commercial reasons” is a concept involving more than the attainment of a purely 
fiscal advantage718. The legislative history to the Belgian GAAR also confirms that the legislator 
envisages all economic or financial justifications other than those aiming at alleviating the tax 
burden719. From a point of view of the systematic interpretation of the Belgian GAAR in the 
context of the other provisions providing for the same term there is no reason to object to this 
position720.  
 
266. It is an understatement to say that the scope of the taxpayer’s burden of proof is not clear. 
There are several reasons for this: the vague terms of the statute; the unclear and sometimes 
conflicting statements of the MoF during the parliamentary discussions and a divided body of 
case law, a fact which is of course in part explained by the two first mentioned factors. The first 
question which arises is whether the use of the word “need” suggests that something more is 
required than a motive. The Minister of Finance seems to have indicated during the parliamentary 
discussions that “need” and “motive” have no different meaning721. That seems to suggest that it 
is sufficient to have a financial or economic cause or reason to justify the chosen legal 
characterization to ward off the application of the Belgian GAAR and that there is no requirement 
to prove a necessity. However, several Courts seem to make a distinction between “need” and 
                                                 
717 See e.g. Parl. St., Senaat, 1991-92, no. 452/2, 78; Parl. St., Kamer, 1990-91, no. 1641/1, 17-20; Parl. Senaat, 1990-
91, no. 1403/3, 15-20; Parl. St., Kamer, 1989-90, no. 1214/2, 8-9. 
718 ECJ, 17 July 1997, Leur Bloem, C-28/95, § 46-47. 
719 Parl. St., Kamer, 1992-93, 1072/8, 41 and 97; Parl. St., Senaat, 1992-93, 762/2, 46. 
720 Kirkpatrick, J., Garabedian, D., Le régime fiscal des sociétés en Belgique, 3° éd., Bruylant, 2003, 81. 
721 Parl. St., Senaat, 1992-93, 762-2, 46 and 55. Also: Afschrift, T., L’évitement licite de l’impôt et la réalité juridique, 
2° éd., Larcier, 2003, 445. According to Oxford Student’s Dictionary “need” refers to a condition, fact or feeling that 
something necessary is absent, while “motive” refers to a cause or reason for doing something. 
If one accepts that the term “legitimate needs of a financial or economic nature” in the Belgian GAAR must be 
construed by having regard to the term “valid economic reasons” used in Art. 11 of the Merger Directive, there is no 
reason to disagree with the MoF. However, it is not certain that one must accept that interpretation because the Belgian 
GAAR is not a provision which implements the Merger Directive. On the other hand, since the provisions 
implementing the Merger Directive and the Belgian GAAR all use the term “legitimate needs of a financial or 
economic nature” it makes from a point of view of systematical interpretation of the term in its context good sense to 
construe the term in the Belgian GAAR according to the term and purpose of the Directive. However, it is suggested 
that the terms of domestic law that do not transpose the Directive could be interpreted differently. 
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“motive”. According to the Tribunal of Brugge, the term “need” refers to a necessity and such 
even requires the taxpayer to demonstrate that the “financial or economic needs” which he brings 
forward cannot be relieved in another way722. The Tribunal rejected the needs put up by the 
taxpayer to justify the chosen legal characterization (usufruct on real property) because it found 
that the alternative characterization proposed by the tax authorities (lease agreement) was equally 
capable of satisfying those needs and that the taxpayer failed to prove the presence of two other 
“needs” which he also brought forward. Other Tribunals, although not making a distinction 
between “need” and “motive”, implicitly applied a similar reasoning. The Tribunal of Antwerpen 
accepted that the need advanced by the taxpayer (having funds immediately available) could not 
have been met by the alternative characterization proposed by the tax authorities (sale of usufruct 
against a one-time payment recharacterized in a long term lease with periodic rental payments)723. 
The Tribunal of Hasselt required the taxpayer to prove that the chosen legal characterization 
(stock redemption) had an added value over the winding-up and liquidation of the company. That 
proof was admitted because the latter would have lead to the company ceasing its business, while 
the former allowed the company to continue its activity. The Tribunal believed that the 
discontinuation of the company’s activities would obviously have been disadvantageous to the 
company724.    
 
267. Only “needs of a financial or economic nature” are accepted as counter-evidence. 
Accordingly, motives of a personal, family, social, strategic, regulatory, political etc. nature do 
not fall within the category of qualifying counter-evidence. The saving of employment and the 
continuation of business activities pursued by a take over of an ailing company have been 
considered as a legitimate economic justification (albeit outside the Belgian GAAR)725. I 
indicated above (see under 3.2.2.) that the tax authorities have the right to apply the Belgian 
GAAR to legal acts generating other income than business income, but that this broad application 
may give rise to unacceptable results where the tax authorities reject the taxpayer’s counter-
evidence on the assertion that the taxpayer’s justification is situated outside the economic or 
financial area. If the tax authorities apply the Belgian GAAR to legal acts accomplished by a 
taxpayer in the management of his private assets (and thus outside the economic area), it must be 
accepted that the taxpayer’s justification is related to the management of those assets726. 
Accordingly, the term “needs of a financial or economic nature” must be construed broadly so as 
to encompass all justifications that have an impact on the patrimony of the taxpayer (and even of 
a third party, see margin no. 220).  
 
268. The financial or economic needs brought up by the taxpayer must be “legitimate”. The term 
“legitimate” is not a term that has a specific tax meaning. In common language it refers to 
“according to law or public opinion of correct or moral behavior”727. There is no room to apply 
the second meaning of the term - which is very a subjective – in tax matters. During the 
parliamentary discussions the MoF has repeatedly stated that the Belgian GAAR did not intent to 

                                                 
722 Trib. Brugge, 22 June 2004, Fisc. Act., 2004, 26/1 (note Willems, R., Demeyere, N.); Trib. Brugge, 5 May 2003, 
T.F.R., 2003, 863. 
723 Trib. Antwerpen, 19 June 2002, T.F.R., 2003, 327. 
724 Trib. Hasselt, 9 January 2002, FJF, 2002/108. It is strange that the Tribunal does not compare the characterization 
chosen by the taxpayer with the alternative characterization proposed by the tax authorities (dividend distribution). This 
is even more so because like a stock redemption, the liquidation of the company would not have been subject to 
withholding tax either.  
725 Vanistendael, F., De olifant in de porseleinwinkel, A.F.T., 2003, 162; Dassesse, M., Introduction of the “Economic 
Reality” Test in Belgian Tax Law: Years of Uncertainty Ahead?, Bull. I.B.F.D., 1994, 129. 
726 Moser, K., Vruchtgebruikconstructies onder herkwalificatievuur: twee recente vonnissen uit Antwerpen, T.F.R., 
2003, 338; Royal Decree of 20 December 1996, Report to the King (Belgian Official State Gazette, 31 December 1996, 
32643). 
727 Oxford’s Students Dictionary, Oxford University Press, 1995, 363. 
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overrule the Supreme Court case law according to which the tax authorities are not empowered to 
question the taxpayer’s business or management decisions728. Accordingly, the requirement of 
legitimacy does not allow the tax authorities to interfere with the taxpayer’s decisions to achieve 
a particular economic objective. It neither allows the tax authorities to express a value judgment 
over the taxpayer’s management or business decisions and/or to decide whether an act is good 
management or business policy and/or to challenge an operation on the basis of their appreciation 
that the act is not good management. Notwithstanding this case law, the use of the term 
“legitimate” in connection with the taxpayer’s economic or financial leaves a large power of 
discretion to the tax authorities (and the Courts) as is shown particularly with respect to the 
provisions implementing the Merger Directive729. In my opinion, the requirement that the needs 
ought to be “legitimate” must be explained by having regard to the intention of the legislator, i.e. 
to enact a provision the purpose of which is to combat income tax avoidance. It means that all 
economic or financial justifications, other than those that aim at reducing the income tax burden, 
ought to be accepted. In other words, what the statute means to say is that a tax avoidance motive 
is not a legitimate need730. However, the term “legitimate” also refers to a behavior which is 
correct under law. Accordingly, where the legal characterization of an act infringes a rule of law 
(other than tax law) to satisfy an economic or financial need the tax authorities are in my opinion 
allowed to disregard that justification on the finding that it is not legitimate731. 
 
269. The text of the statute, the legislative history, a Circular Letter issued by the tax authorities 
and certain case law confirm that the taxpayer’s intention to avoid taxes can be coincided by a 
legitimate economic or financial need732. Of course, the question arises how those two relate to 
each other. Will the application of the Belgian GAAR be excluded if the taxpayer advances an 
economic or financial need which is less or even far less important than the tax avoidance 
motive? Making this kind of equations may give rise to complicated issues of proof. While in 
most cases one can easily measure the amount of taxes which is avoided that is not necessarily 
true for justifications in the economic or financial area, not even if one accepts the above 
suggestion that all justifications that have an impact on the taxpayer’s patrimony must be 
accepted. Commentators have argued that it is sufficient that the taxpayer brings forward one 
economic or financial reason. Such reason needs not to be the predominant one. It may be 
secondary to the intention to avoid taxation733. There is a good reason to accept that proposal. The 
                                                 
728 See e.g. Supreme Court, 19 November 1968, Pas., 1969, I, 282; Supreme Court, 26 March 1968, Pas., 1968, I, 913; 
Supreme Court, 6 October 1964, Pas., I, 1965, 122; Parl. St., Senaat, 1992-93, 762-1, 2; 46; Parl. St., Kamer, 1992-93, 
1072/8, 39. The Minister of Finance made similar announcements when the same term was introduced in other 
provisions of the BITC (see e.g. Parl. St., Kamer, 1990-91, 1641/1, 19; Parl. St., Senaat, B.Z., 1991-92, 425/2, 78).  
729 Kirkpatrick, J., Garabedian, D., Le régime fiscal des sociétés en Belgique, 3° éd., Bruylant, 2003, 78 and 349. 
Rulings issued by the tax authorities - albeit not in relation to the Belgian GAAR – whereby a reorganization was held 
not to be justified by legitimate economic or financial needs because its purpose was to insulate assets from the claims 
of creditors or because it weakened the financial position of the company, cannot be endorsed (Huyghe, A., Isenbaert, 
M., De Fusierichtlijn en Bedrijsreorganisaties naar Belgisch recht: Leidt de Europese draad van Ariadne de 
belastingplichtige uit het Belgisch labyrinth?, Europees Belastingrecht, Peeters, B. (editor), Larcier, 2004, 486-490). In 
relation to corporate reorganizations the statute requires that the reorganization is justified by legitimate needs of a 
financial or economic nature, while the Belgian GAAR requires that the legal characterization of the legal act is so 
justified. Even with respect to the Belgian GAAR some Tribunals seem to overlook this different wording (see e.g. 
Trib. Hasselt, 9 January 2002, FJF, 2002/108).  
730 Afschrift, T., L’évitement licite de l’impôt et la réalité juridique, 2° éd., Larcier, 2003, 445; Kirkpatrick, J., 
Garabedian, D., Le régime fiscal des sociétés en Belgique, 3° éd., Bruylant, 2003, 78 and 349.  
731 Van Crombrugge, S., De invoering van het leerstuk van fraus legis of wetsontduiking in het Belgisch fiscaal recht, 
T.R.V., 1993, 283.  
732 Parl. St., Kamer, 1992-93, 1072/8, 100; Circular Letter of 6 December 1993, Ci. D. 19/453.895, § 22; Trib. 
Antwerpen, 19 June 2002, T.F.R., 2003, 327. 
733 Afschrift, T., L’évitement licite de l’impôt et la réalité juridique, 2° éd., Larcier, 2003, 445; Faes, P., Het 
rechtsmisbruik in fiscale zaken, Mys & Breesch, 1994, 80; Van Crombrugge, S., De invoering van het leerstuk van 
fraus legis of wetsontduiking in het Belgisch fiscaal recht, T.R.V., 1993, 283. 
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Belgian GAAR is not a provision that implements the Merger Directive. As indicated above (see 
margin no. 265), under the Merger Directive the tax advantages of the operation can be refused if 
tax avoidance is the principal or one of the principal objectives of the operation. It follows that 
under the Merger Directive and the provisions of domestic law implementing the Directive, the 
legitimate economic or financial reasons must outweigh the objective to avoid taxes and become 
the or one of the principal goals of the operation in order for the tax advantages to be available. 
Under the Belgian GAAR there is no such requirement and thus that the economic or financial 
justification may be less important than the tax avoidance motive734. However, that suggestion 
must be read together with the requirement that the economic or financial needs must be 
“legitimate” and with a statement of the MoF during the parliamentary discussions that “the 
taxpayer will meet his burden of proof if he establishes that there is a sufficient link between the 
legal characterization and the economic implications of the operation”735. In my opinion the MoF 
refers to the fact that the requirement that the justification by “legitimate needs of a financial or 
economic nature” calls for a reasonableness-test (“marginale toetsing”) that must be applied to 
the economic or financial needs brought up by the taxpayer. The tax authorities (and later the 
Courts) must not accept the needs and the alternative characterization proposed by the tax 
authorities is to be upheld if a reasonable person who is guided by the alleged needs would not 
have chosen the legal characterization in pursuing his economic goal736. According to F. 
Vanistendael the legal form chosen by the taxpayer must therefore reasonably fit in, inter alia, 
with the economic goals pursued737. One must consequently approve the decision of the Tribunal 
of Antwerp according to which the lease/sublease structure was not justified by the fact that it 
would ascertain that the intermediate lessor/lessee (the son of the lessor) could take over the 
company’s business738. Indeed, this assertion does by no means justify the legal characterization 
of a lease-scheme. The aforementioned decision of the Tribunal of Antwerp accepting a 
recharacterization of a usufruct into a rental agreement (see margin no. 253) may probably also be 
explained by the fact that the legal form of the operation was too artificial in view of the 
economic goals which the taxpayer wanted to achieve. Although several of the needs put forward 
by the taxpayer were prima facie not unfounded, the Tribunal systematically rejected all of them. 
A commentator concluded therefore that the Tribunal finally encumbers the taxpayer with a 
burden of proof which he cannot meet in practice739. 
  
270. An interesting question is whether the taxpayer can advance the fact that his legal 
characterization is justified by the need to avoid other Belgian taxes than income taxes (e.g. VAT; 
inheritance taxes or customs duties or even non-Belgian taxes) as a legitimate financial or 
economic need. Indeed, every business man and even a private person managing his private 
patrimony will tell that he has a duty to keep his tax burden to a minimum and thus that avoiding 
                                                 
734 That conclusion is not correct if one accepts that the term must be construed according to Art. 11 of the Merger 
Directive (see footnote under margin no. 265). 
735 Parl. St., Senaat, 1992-93, no. 762-2, 55-56. 
736 With respect to the Belgian GAAR: Garabedian, D., “Forme” et “Substance”, en droit fiscal belge, J.D.F., 2003, 
203; Kirkpatrick, J., Garabedian, D., Le régime fiscal des sociétés en Belgique, 3° éd., Bruylant, 2003, 77; Garabedian, 
D., Form and Substance in Tax Law, Belgian Report, Cah. Dr. F. Int., Vol. LXXXVIIa, IFA 2002 Oslo Congress, 
Kluwer, 2002, 159; Hinnekens, L., Uncertainties in the Interpretation of the Anti-Avoidance Statute, E.T., 1999, 339; 
Van Crombrugge, S., De invoering van het leerstuk van fraus legis of wetsontduiking in het Belgisch fiscaal recht, 
T.R.V., 1993, 284. With respect to other anti-avoidance provisions: Lievens, J., et alia, Fusies en splitsingen, Mys & 
Breesch, 1993, 78-79.  
737 Vanistendael, F., De wettelijkheid van de herkwalificatie van akten of de fraus legis leer in het belastingrecht, 
A.F.T., 2005, 3. The Court of Arbitration quoted that statement when defining the taxpayer’s burden of proof (see 
Court of Arbitration, Case 60/2005, 16 March 2005; Court of Arbitration, Case 26/2005, 2 February 2005; Court of 
Arbitration, Case 188/2004, 24 November, 2004, § B.3.3.5).. 
738 Trib. Antwerpen, 16 March 2005, Fisc. Act., 2005, 14/4 (note Janssens, K.).  
739 Moser, K., Vruchtgebruikconstructies onder herkwalificatievuur: twee recente vonnissen uit Antwerpen, T.F.R., 
2003, 339. 
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taxes is a sound economic motive. It is even the duty of directors of a company to keep, within 
the boundaries of the law, the operational costs of the company (including the tax cost) to a 
minimum. The text of the statute does not answer this question. Since the provision only aims at 
counteracting the choice of a legal form to avoid income taxes a systematic interpretation of the 
Belgian GAAR in its context, seems to lead to the conclusion that the avoidance of other taxes 
than Belgian income taxes is a legitimate need of a financial or economic nature740.  However, 
there are indications that the tax authorities will not accept that conclusion. First, it is rather 
unrealistic to believe that the income tax authorities will accept a tax planning scheme - that has 
been inspired by a motive to avoid income taxes - on the basis of the finding that the taxpayer has 
besides that motive another (and maybe more important) motive to avoid other Belgian taxes. 
One cannot expect a government agency to accept this kind of counter evidence. It remains to be 
seen how a Court will look at this kind of justification. There are examples from abroad whereby 
tax authorities have not applied their anti-abuse rules or doctrine where the taxpayer proved that 
his acts or operations, although they lead to a reduction of the domestic tax liability, were 
justified by the intention to avoid foreign taxes741. It is uncertain whether the Belgian tax 
administration will show the same willingness. As indicated above (see footnote under margin no. 
239) the MoF has announced that the Belgian GAAR applies where the taxpayer aims at avoiding 
non-Belgian taxes. I believe that if that is the sole motive of the taxpayer (i.e. if there is no 
concurrent motive of avoiding Belgian income tax) the Belgian tax authorities have no interest 
and no jurisdiction to apply the Belgian GAAR because the chosen legal form does not frustrate a 
provision of Belgian tax law and they have no power to impose foreign taxes on the replaced act. 
The MoF has also announced that the Belgian tax authorities do not issue advance rulings where 
the operation has a nexus with Belgium but does not have economic substance in Belgium and 
aims at avoiding foreign taxes. The Minister had in the mind schemes with a predominant or 
exclusive tax avoidance objective that have a formal Belgian nexus742. That indicates that the 
Belgian tax authorities do not have the intention to treat structures the purpose of which is to 
avoid non-Belgian taxes favorably and suggests that they will regard such a justification as not 
being legitimate. Belgium thus seems to become a watchdog for foreign tax authorities, a 
tendency which is also seen in neighborhood countries743  
 
271. A final question is whether the taxpayer against whom the tax authorities challenge the legal 
characterization can only justify this characterization by bringing up economic or financial 
justifications that are only personal to himself or whether he can also advance justifications that 
are personal to his co-contracting party. The Belgian GAAR essentially applies to bilateral or 
even multilateral contractual arrangements. The parties thereto all have their own objectives to 
enter into such contracts and such objectives may significantly differ from one party to another. 
For instance, for a company in desperate need of cash it may be irrelevant whether it gets the 
funds from its shareholders by way of a capital contribution or a loan. The shareholder on the 
other hand may prefer a loan with a fixed interest because he wishes to receive a steady stream of 
income from the company. Assume the tax authorities challenge the characterization of the loan 
and treat it as equity, but only in the hands of the company where they disallow the deduction of 
the interest expense because the shareholder is a non-resident and the payment is exempt from 

                                                 
740 Afschrift, T., L’évitement licite de l’impôt et la réalité juridique, 2° éd., Larcier, 2003, 446; Moser, K., 
Vruchtgebruikconstructies onder herkwalificatievuur: twee recente vonnissen uit Antwerpen, T.F.R., 2003, 338. 
741 Ijzerman, R., Form and Substance in Tax Law, Netherlands Report, Cah. Dr. F. Int., Vol. LXXXVIIa, IFA 2002 
Oslo Congress, Kluwer, 2002, 460; Dutch Supreme Court, 21 September 1983, BNB, 1983/316. 
742 Parl. St., Kamer, 2001-2002, 1918/001, 64. Art. 22 of the Law of 24 December 2002 forms the legal basis for this 
refusal. However, it has not precluded the Belgian tax authorities to issue favorable rulings to a lease/leaseback 
structures on the Belgian sewage system between US lessors and Belgian municipalities, notwithstanding the fact that 
such structures have no economic substance in Belgium and are tax driven in the United States. 
743 de Gunst, E., Netherlands: From Rulings to Opinions: two Supreme Court Cases, Bull. I.B.F.D., 2005, 78. 
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Belgian withholding tax whether it is characterized as interest or as dividend. Some authors have 
argued that if the tax authorities challenge the legal characterization of an act only against one of 
the contracting parties, that party should have the right to bring up justifications that are personal 
to the other parties, even if the authorities do not challenge the characterization against the 
latter744. I adhere to that proposal. I am not convinced by the counterargument drawn from a 
literal interpretation of the statute. It is true that the statute refers to the legal characterization 
given by “the parties” (plural) to their act(s) and that when addressing the burden of proof it 
refers to “the taxpayer” (singular). However, that fact in itself does certainly not prevent the 
taxpayer against whom the characterization is challenged from advancing justifications that are 
personal to another party to the transaction because the text of the statute does simply not require 
that the justification is personal to the challenged taxpayer. Case law is nevertheless divided on 
the issue. The Tribunal of Antwerpen in the aforementioned usufruct-case dismissed all 
arguments brought up by the taxpayers (the individuals) also those which related to justifications 
that were personal to the company involved745. The Tribunal of Brugge and the Court of Appeals 
of Liège rejected justifications personal to the shareholders in cases where stock redemptions had 
been recharacterized as distributions of ordinary dividends and the withholding tax had been 
assessed against the company746. The latter two decisions are particularly hard to accept. The 
withholding tax is a tax assessed against the company but on account of the shareholder. The 
company is nothing more than a withholding agent. It is not possible to see how the legal 
characterization given by the parties could have aimed at avoiding taxes by the company because 
the latter is not the taxpayer. Such kind of incoherencies militates for the application of the 
reasoning developed here above.   
 
4. Summary 
 
272. This study examines two techniques that are often used in international tax planning, i.e. the 
incorporation of conduit and base companies in a country that is not the country of residence of 
the taxpayer controlling the company. Such companies are interposed in transactions to achieve a 
more favorable tax result than the one that would have been available without that interposition.  
 
It has first been examined whether and to what extent the Belgian tax authorities must under the 
rules of Belgian domestic law recognize the separate existence of Belgian and foreign conduit and 
base companies, their tax residence and the involvement of such companies in transactions with a 
Belgian nexus. Next the arsenal of provisions of Belgian tax law aimed at countering 
international tax avoidance has been reviewed. The study comes to the following conclusions. 
 

                                                 
744 Moser, K., Vruchtgebruikconstructies onder herkwalificatievuur: twee recente vonnissen uit Antwerpen, T.F.R., 
2003, 338-339; Malherbe, J., et alia, Requalification of Transactions for Tax Purposes under Section 344 §1 of the 
Belgian Income Tax Code – Potential Application to Coordination Centers, Intertax, 1994, 390. For a similar reasoning 
with respect to the interpretation of the term “legitimate needs of a financial or economic nature” in anti-avoidance 
provision implementing the Merger Directive, see Huyghe, A., Isenbaert, M., De Fusierichtlijn en 
Bedrijsreorganisaties naar Belgisch recht: Leidt de Europese draad van Ariadne de belastingplichtige uit het Belgisch 
labyrinth?, Europees Belastingrecht, Peeters, B. (editor), Larcier, 2004, 489. Contra : Denys, L., Bouwen, A., Fiscaal 
mijlpaalarrest m.b.t. Arbitragehof : 24 november 2004 – een keerpunt in de theorie van de minst belaste weg. 
Hergeboorte van de economische werkelijkheidsleer ?, T.F.R., 2005, 440. 
745 Trib. Antwerpen, 6 January 2003, T.F.R., 2003, 330. 
746 Court of Appeals Liège, 10 September 2004, Fisc. Act., 2004, 37/1 (note Lamote, S.); Trib. Brugge, 5 May 2003, 
T.F.R., 2003, 863.  
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4.1. (Non)-recognition of a Belgian or foreign company or of its legal acts for Belgian 
income tax purposes 
 
273. A company formed in accordance with the rules of Belgian company law exists as of the 
date that its founding shareholders agree to form the company. It enjoys legal personality as of 
the date that an excerpt of its deed of incorporation is filed with the commercial tribunal. Its legal 
existence will be accepted for Belgian tax purposes without further formality. It will be a Belgian 
resident corporate taxpayer if it carries on a trade or business and if its registered office, principal 
establishment or seat of management or administration is based in Belgium. 
 
The recognition of foreign legal entities for Belgian income tax purposes is governed by the rules 
of Belgian international private law. The primary conflict of law rule of Belgian international 
private law determining the legal status and capacity of a legal entity (i.e. the “lex societatis”) is 
the place of principal establishment of the entity. A company’s principal establishment is the 
place from where the company is effectively managed. The determination of the principal 
establishment of the company is a determination in fact whereby facts prevail over form. Under 
Belgian international private law, the Belgian legal order recognizes “de plano” (i.e. without need 
to comply with further formalities) the distinct legal personality of a legal entity formed under 
foreign law provided that it has been validly incorporated under the laws of its principal 
establishment and that it acquired legal personality under such laws. Thus, a legal entity validly 
incorporated under foreign law is also recognized “de plano” for Belgian income tax purposes. 
The fact that a taxpayer incorporates a foreign company to avoid or reduce a Belgian tax liability 
cannot be said to conflict with the Belgian international public policy and the company cannot be 
disregarded on that ground for Belgian tax purposes. The doctrine of “fraus legis” in international 
private law does not allow ignoring the separate existence of a foreign company if the company’s 
foreign nexus (i.e. principal establishment) is in reality situated outside Belgium even if the 
company is set up for purposes of avoiding Belgian income tax. The fact that since 2004 the 
doctrine of “fraus legis” in international private law is codified in the BCIPL does not affect this 
conclusion. 
 
274. Belgian tax law is governed by the rules of Belgian private law to the extent tax law itself 
does not deviate from private law. Therefore, it has been examined whether Belgian tax law 
(BITC and judicially developed doctrines) provides for exceptions to the principle rule that 
validly incorporated companies are to be recognized for Belgian tax purposes.  
 
Art. 29 BITC allows the tax authorities to disregard the legal existence of certain Belgian and 
non-Belgian entities. However, this provision is not relevant for companies that have been validly 
incorporated. 
 
According to Art. 170 of the Belgian Constitution “No tax for the benefit of the State can be 
imposed otherwise than by statute”. The most important consequence following from that rule is 
that taxes can only be imposed if the conditions for the tax liability to arise are set forth in the tax 
statute. Other important consequences are that tax statutes are to be interpreted and applied 
narrowly and hence that they cannot be construed by analogy. It follows that if a taxpayer wants 
to achieve a certain economic result and there are several legal ways to achieve that result, he can 
make use of his freedom to contract and set up the most tax efficient structure. This taxpayer’s 
friendly-result is further enhanced by the fact that the Supreme Court has condemned the 
application of the doctrine of “fraus legis” in income tax matters and also rejected the theory of 
“economic substance” according to which tax is to be imposed on some economic reality that 
would be different from the legal reality and the contractual arrangements entered into by the 
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parties without sham. The concept of sham for tax law purposes is the same as the civil law 
concept. There is sham where parties outwardly enter into acts whose effects they agree to modify 
or destroy by another agreement which remains secret. Sham supposes two agreements, each one 
contemporaneous with the other, but one of which is intended only to lay a false scent. The only 
genuine agreement is the secret one. Hence, tax avoidance structures are effective under Belgian 
law unless there is a sham and the tax authorities can prove that the taxpayer does not respect the 
legal consequences of his public agreements. It follows that transactions set up without sham are 
to be respected for income tax purposes, even if their predominant or sole motive is the avoidance 
of Belgian income tax and even if they frustrate the object and purpose of the tax statute. 
Consequently, subject to the proviso of sham and the application of the anti-avoidance provisions 
(see infra 4.2.), a taxpayer can set up a company to carry out transactions instead of himself and 
such company is to be recognized for Belgian income tax purposes even if the sole or main 
purpose of the incorporation of the company is to reduce a Belgian tax liability. A Supreme Court 
decision of 1999 has somewhat invalidated the above conclusion that the civil law concept of 
sham applies invariably for income tax purposes. According to the Supreme Court the Belgian tax 
authorities may disregard a transaction if it infringes a (non-tax) statutory provision of public 
policy where the transaction is entered into for tax avoidance purposes and such even if the 
taxpayer accepts all legal consequences of his legal act and such act does not disguise another 
one. 
 
275. Next, the relevancy of the doctrine of sham for interposed companies has been examined in 
three relevant areas (“schijnvennootschap”, “schijnzetel”, “schijnverrichting”). 
 
First, it has been investigated whether the Belgian tax authorities can rely on the concept of sham 
to disregard the existence of a company for tax purposes on the ground that the company is a 
sham (“schijnvennootschap”) and attribute the transactions carried on by the company to its 
shareholders. The study reaches the following conclusions. Where a Belgian company has been 
incorporated and acquired legal personality in accordance with the provisions of Belgian 
company law, its existence must be respected for Belgian income tax purposes as long as it is not 
annulled by an order of a Commercial Tribunal. Such Court order has no retroactive effect and is 
therefore not useful to deny the existence of the company for income tax purposes as tax is per 
definition imposed on past transactions. Application of the doctrine of sham to disregard the 
existence of a company leads to the non-existence of such company for income tax purposes. The 
grounds for “nullity or non-existence” of companies falling under the scope of EC Directive 
68/181 are exhaustively listed in the Directive. Sham is not included amongst those grounds. 
Hence, since the transposition of EC Directive 68/181 in Belgian company law the existence of 
Belgian companies for income tax purposes cannot be set aside on the ground of sham. Where a 
company is formed under the law of another State and has its principal establishment there, the 
law of that State determines the conditions under which that company acquires and loses its legal 
personality. Where such company is formed under the laws of another EC Member State and falls 
within the scope of EC Directive 68/181 the same conclusions apply as for Belgian companies. 
Even where a foreign company does not come into the scope of the Directive, still it is foreign 
law that determines under what circumstances the company is inexistent. The Belgian tax 
authorities have no right to disregard such company on ground that is a fiction as long as it is not 
annulled or declared inexistent by the competent jurisdiction. Belgian courts have no jurisdiction 
to annul or declare inexistent a company that is genuinely established abroad. 
  
Next, it has been examined whether the Belgian tax authorities can apply the concept of sham to 
disregard the seat of management of a company (“schijnzetel”) and the tax residence of the 
company. Under Belgian income tax law the residence-test for companies essentially boils down 
to a determination of the principal place of management of the company. The study submits that 
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this is a question of fact and that compliance with corporate formalities is not decisive in this 
respect. Where Belgian residents set up a foreign company and the board meetings of such 
company are held “abroad on paper” or board meetings are physically held abroad by local 
directors whose business it is to manage series of companies for non-resident clients and who, 
without independence, rubberstamp decisions taken earlier by the shareholders in Belgium, the 
management impulses originate in Belgium and the company has its principal place of 
management in Belgium. A company formed under Belgian law by non-residents which has its 
registered office in Belgium, is a resident of Belgium tax purposes. Case law has made it clear, 
however, that the place of establishment of the registered office is a rebutable presumption of tax 
residence. In most instances the Belgian tax authorities have no interest to rebut that presumption 
themselves and to prove that the company is effectively managed abroad. 
 
Notwithstanding the fact that the Belgian tax authorities have no authority to disregard on 
grounds of sham the existence of companies that are validly incorporated and acquired legal 
personality under the applicable “lex societatis”, they can disregard the involvement of a Belgian 
or foreign company in the execution of legal acts and attribute such acts to other persons on three 
different grounds (“schijnverrichting”). First, in line with the case law in bankruptcy and 
attachment matters, Courts have allowed the tax authorities to attribute legal acts allegedly 
executed by a company to its shareholders where it appears from the facts that the shareholders 
abused the corporate entity for their own purposes, i.e. did not respect the legal consequences 
following from the company being a separate legal entity. Such judgments are not always 
grounded on the doctrine of sham but sometimes apply “presumptions of facts” and have 
sanctioned tax assessments of a Belgian shareholder solely on the finding that the foreign 
company did not record the profit earned in its accounts. Secondly, the doctrine of sham resulting 
from the interposition of persons (“veinzing door tussenplaatsing van personen”) is the most 
powerful tool to combat tax avoidance structures involving interposed companies. It allows the 
tax authorities to disregard the participation of the interposed company in the transaction and 
impute the transaction to the other parties involved where they establish that the interposed 
company acts on account of another party. In order for a transaction involving interposed 
companies not to be a sham it is essential that the interposed company participates in it in its own 
name and for its own account. The study submits that – as always in matters of sham – only a 
correct legal analysis of the contractual arrangements and the way such arrangements are 
executed permit to conclude whether the interposed company acts in its own name and for its own 
account. In this respect it is essential that the interposed company in e.g. a financing arrangement 
has own enforceable rights against the ultimate borrower to obtain payment from that borrower 
and that the ultimate lender has no such rights against the ultimate borrower (but only against the 
interposed lender); that the ultimate borrower has no enforceable rights against the ultimate 
lender (but only against the interposed lender); that the obligations of the various parties are 
legally independent from each other and that in particular the payment obligations of the 
interposed company are unconditional and independent from the receipt of payments from the 
ultimate borrower; that the ownership rights of the interposed company over the assets and the 
income produced by such assets are not restricted etc. Thirdly, the legal concept of “nominee” 
(“naamlening”) permits the tax authorities to disregard the involvement of the nominee in the 
transaction and attribute the transaction to the nominee’s undisclosed principal. It is debated 
under Belgian law whether a “nominee”-arrangement is a form of sham or not. Although the 
study submits that such an arrangement is not a sham where the party contracting with the 
nominee is not aware of the secret arrangement between the nominee and his principal, it also 
submits that the question whether or not there is a sham is not relevant for the tax treatment of 
conduit companies that are to be characterized as nominees. As a nominee acts in his own name 
but for the account of the principal, the nominee is not the person to whom the income is 
attributed for Belgian income tax purposes, nor the “recipient” of the income for Belgian 
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withholding tax purposes. Hence, a nominee cannot avail himself of the tax relief typically 
pursued by an interposed company (i.e. relief of Belgian withholding tax on Belgian source 
income in case of a non-resident conduit or the participation exemption on dividends received by 
a resident conduit).  
 
4.2. Anti-avoidance rules in income tax matters 
  
276. Because the tax authorities were unsuccessful to combat tax avoidance by way of a broad 
purposive interpretation of the tax statutes, the legislator preferred to react by the enactment of 
several anti-avoidance rules targeting at specific forms of tax avoidance. In 1993 a general anti-
avoidance measure (“the Belgian GAAR”) was introduced in the BITC. The main conclusions 
concerning these anti-avoidance rules are as follows.  
 
277. The Belgian provisions preventing thin capitalization are very inefficient in particular where 
loans are provided by shareholders / corporations. Art. 18, 4° BITC applies to shareholder loans, 
but only to those provided by individual shareholders. Where it applies to loans provided by 
corporations, it makes use of an inappropriate criterion, i.e. the directorship of the foreign lender 
in the Belgian borrower. As there is no need for a foreign lender/company to be director of a 
Belgian borrowing company, the rule can be easily circumvented. Art. 198, 11° BITC applies to 
lenders based in low tax jurisdictions rather than to shareholder loans. The fixing of the 
debt/equity at the high 7:1 ratio with a view to exclude from the scope of the rule loans made by 
Belgian coordination centers turns the rule into a wholly ineffective provision. Belgium is not less 
vulnerable than any other country to the loss of tax revenues as a result of the undercapitalization 
of its resident companies. It should enact an efficient thin capitalization rule which complies with 
its obligations under tax treaties and Community law.  
 
278. Art. 344 (2) BITC, the fiction pursuant to which the Belgian tax authorities can disregard the 
transfer of assets by Belgian taxpayers to residents of low tax-jurisdiction and attribute the 
income produced by such assets to the Belgian transferor, resembles to a certain extent a CFC-
rule and has, because of its wide scope, a dissuasive effect on Belgian taxpayers. However, there 
are many uncertainties about its application and those seriously affect its efficiency. In order to 
apply the provision the Belgian tax authorities are very much dependent on information received 
from foreign tax authorities. However, since the rule in essence targets at residents of tax havens, 
Belgium cannot rely on mutual assistance with foreign tax authorities by lack of tax treaties with 
such countries and the non-application of the Mutual Assistance Directive. The rules governing 
the taxpayer’s burden of proof that permit him to ward off the income attribution are 
unsatisfactory and lead to uncertainty.  
 
279. The transfer pricing-provisions (Art. 26 and 54 BITC) are efficient to prevent international 
profit shifting. Some improvements have been suggested. It has e.g. been recommended to define 
the term “affiliation relationship” in Art. 26 BITC by means of more reliable legal criteria such as 
the rules set forth in the BCC. Also, the vague term “subject to a considerably more favorable tax 
regime than the Belgian tax regime” needs to be defined in a positive manner. It is suggested that 
all provisions of the BITC using that terminology are supplemented by a provision stating that a 
taxpayer is subject to a foreign tax regime that is considerably more favorable than the Belgian 
tax regime if he (or the relevant income) is subject to a nominal or effective tax rate lower than 
15%. Tax regimes of the EU Member States (whether general or specific) should, however, be 
excluded to assure that the rule is Community law-proof. The recent enactment of the OECD’s 
“arm’s length”-principle in Art. 185 (2) BITC without changing or repealing the existing transfer 
pricing provisions, is wholly unsatisfactory because of the different wording of the provisions; the 
different scope of application etc. The concomitant introduction in the BITC of a correlative 
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adjustment procedure to resolve economic double taxation resulting from transfer pricing 
adjustments operated by tax authorities abroad must of course be welcomed. Recommendations 
have been made to properly redraft the relevant provisions. The study submits that the “indirect 
payment”-clause of Art. 54 BITC must be construed so as to exclude interposed companies that 
do not act for their own account. Whether such is the case must be determined along the 
principles of civil law set forth earlier (see margin no. 275).  
 
280. The anti-avoidance provisions on the participation exemption are complex and therefore 
difficult to apply both for tax authorities and taxpayers. Some give rise to controversy. Some have 
transposed the provisions of the Parent/Subsidiary Directive in Belgian law in an incorrect 
manner or infringe general principles of Community law (i.e. the principle of proportionality). 
 
281. The study submits that the doctrine of “abuse of rights” as existing in private law is 
inadequate for tax purposes. The essence of that doctrine is to strike a balance between two 
parties having disproportionate interests. In tax matters the taxpayer has two alternatives: he can 
either pay the tax or make use of his freedom to contract to stay out of reach of the taxing 
provision and pay no or less tax. There is harm to the treasury but equal benefit to the taxpayer. 
Upon the enactment of the Belgian GAAR the MoF has recognized the correctness of this 
position. The ”abuse of rights”-concept introduced by the Belgian GAAR is therefore different 
from the private law-concept. The Belgian GAAR sanctions abuse of legal form where the tax 
authorities establish that the taxpayer has chosen such form for no other purpose than tax 
mitigation.  
 
This study follows the textual and legalistic interpretation of the Belgian GAAR. Under the 
Belgian GAAR the tax authorities must recharacterize the legal form of the taxpayer’s act to 
restore the tax base. The study concludes that as the Belgian GAAR does not specify how that 
recharacterization must be effectuated, the normal rules of interpretation of Belgian tax statutes 
impose the conclusion that this matter is governed by Belgian private law. It follows that such 
recharacterization must be correct under private law and thus that upon recharacterization the tax 
authorities must respect the enduring legal consequences of the act(s) carried on by the taxpayer; 
that they cannot ignore acts nor substitute parties to the legal acts or the object of the legal acts 
etc.. Such interpretation seems to be confirmed by the scarce Supreme Court case law and leads 
to a result which is in accordance with Constitutional principles of taxation (Art. 170 
Constitution) and the maxim that taxation is based on legal reality. The study concludes that, 
although the GAAR has some features in common with the Dutch type “fraus legis”-doctrine, the 
enactment of the GAAR does not lead to the introduction of such doctrine in the BITC and that 
the Court of Arbitration in its 2004 judgments has not ruled to the contrary. Under “fraus legis” 
the Dutch tax authorities have wide powers to recharacterize acts of taxpayers to restore the tax 
base (i.e substitution of fact patterns; disregarding the legal consequences following from the 
legal form chosen by the taxpayer; ignoring legal acts etc.). The study submits that the Belgian 
Constitution does not permit the introduction of such a doctrine in Belgian tax law. It will be 
interesting to see whether the much broader “abuse of rights”-provision which has been 
introduced in 2006 in the Belgian VAT-Code will stand the test of the Constitution and, if so, 
whether any conclusions can be drawn from that for purposes of the GAAR.  
 
The study concedes that the narrow legalistic interpretation of the GAAR turns the GAAR into an 
ineffective provision to combat tax avoidance and that - because the GAAR is concerned with the 
legal characterization of acts - it is in particular not suitable to counter classical forms of 
international tax avoidance which merely involve facts such as the transfer of assets and/or 
activities to another jurisdiction and the transfer of residence. International tax avoidance also 
often involves the interposition of companies but the GAAR is not capable to pierce the corporate 
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veil either. However, the study concludes that the Supreme Court has not definitively determined 
how far the powers of the tax authorities under the GAAR reach to recharacterize composite 
transactions (“separate acts which together realize the same operation”) and that it has decided 
that the tax authorities can legitimately recharacterize a lease/sublease structure into a direct lease 
thereby ignoring the interposed party. It questions the precedential value of that decision because 
the given structure may well have been a sham instead of a case of mere tax avoidance. The study 
underscores, however, the importance of that decision for financing arrangements involving 
conduit companies set up to avoid Belgian tax. It concludes that in the current state of the 
jurisprudence of the Supreme Court one cannot definitively conclude whether and to what extent 
the tax authorities are empowered to challenge tax driven conduit arrangements.  
 
282. The general conclusion is that even after the enactment of the Belgian GAAR, legal 
substance prevails in Belgian tax law albeit that the taxpayer’s free choice of legal form has 
somewhat been curtailed. The fight against international tax avoidance essentially continues by 
means of specific anti-avoidance provisions and the doctrine of sham. 
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PART THREE: CONDUIT & BASE COMPANIES 

 
PREVENTION OF ABUSE UNDER BELGIAN TAX TREATIES 

 
INTRODUCTION: SCOPE OF THE STUDY 
 
1. The principal purpose of tax treaties is to promote, by eliminating international double 
taxation, cross-border investments, exchanges of goods and services and the movements of 
persons and capital. To achieve those objectives tax treaties contain two kinds of provisions. 
First, they allocate taxing rights over specified items of income amongst the two Contracting 
States to the treaty. Art. 6 to 22 OECD MC (the so-called “distributive provisions”) determine 
the respective rights to tax of the State of source of the income or of situs of the property and of 
the State of residence of the taxpayer. For a number of items of income and capital, an exclusive 
right to tax is conferred on only one of the Contracting States. The other State is thereby 
prevented from taxing those items and double taxation is avoided. As a rule, this exclusive right is 
conferred on the residence State of the taxpayer. For dividends and interest the taxing rights are 
divided amongst both States and the source State may impose a limited amount of tax, while the 
residence retains its full taxing right. Second, insofar as the distributive provisions confer on the 
source State a full or limited right to tax, the residence State must allow relief so as to avoid 
international juridical double taxation. Art. 23A and B OECD MC (the so called “relief 
provision”) leave it to the Contracting States to choose between the exemption method and the 
credit method. Belgium gives relief for double taxation by way of exemption. For items of 
income that have been subject to a limited taxation in the source State the Belgian tax treaties 
provide for relief by way of credit1.  
 
2. Tax treaties play an important role in international tax planning both with respect to outward 
investments by residents and inward investments by non-residents. By engaging in transactions 
that can be characterized as “Treaty shopping” or ”Rule shopping” (as described in the Part One 
of this study2) taxpayers are able to significantly reduce their taxes. The potential for international 
tax avoidance through tax treaties is enhanced by the proliferation of tax treaties and the fact that 
taxation is not harmonized in the many countries that conclude tax treaties. For instance, a tax 
treaty may require the source State to abstain wholly or partly from taxing items of income that 
may not or only moderately be taxed in the other Contracting State. Conversely, if the residence 
State of the taxpayer provides for relief for double taxation by way of exemption, under the 
provisions of Art. 23A OECD MC it is required to exempt income that “may be taxed” in the 
source State. Relief must therefore be given even if that income has not or only moderately been 
taxed in the source State.  
 
3. Obviously “Treaty shopping” and “Rule shopping” pose a serious threat to the tax base of the 
States of which the tax rules are circumvented. In this Part of the study it will be analyzed 
whether tax treaties, and in particular the tax treaties concluded by Belgium, include an inherent 
anti-abuse rule of general application and/or whether there exists an interpretation principle 
according to which the benefits provided for in the treaty should not be available to taxpayers that 
engage in transactions to claim treaty benefits which have not been designed for such transactions 

                                                      
1 Belgium applies an exemption with progression-proviso as far as individuals are concerned. The credit method 
applied to items of income subject to limited taxation in the source State is usually made subject to the conditions of the 
credit method provided for in Belgian domestic law. 
2 See Part One, 1.1. 
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(see infra 3). Of course that supposes that one is able to determine when a transaction is carried 
out in a manner that frustrates the object and purpose of the treaty rule and constitutes an 
improper use or abuse of the tax treaty. An attempt will therefore be made to demarcate the line 
between proper and improper use of tax treaties (see infra 3.3.1.1). 
 
4. Taxes are ultimately imposed by virtue of a State’s domestic tax law. States have a natural 
tendency to believe that they are allowed to apply their domestic anti-avoidance rules to tax 
planning devices involving tax treaties and that there is no need to safeguard the application of 
such rules to transactions falling within the scope of a tax treaty by including express provisions 
in their treaties to that effect. Such is the official view of most of the OECD Member Countries 
and of Belgium3. However, tax treaties restrict a State’s domestic taxing rights (by limiting the 
source State’s right to tax income derived by non-residents and by requiring the residence State to 
give relief for double taxation for items of income which, in accordance with the provisions of the 
treaty, may be taxed in the other State). Tax treaties are international agreements which are 
created, first, to govern the relationship between the two Contracting States and which, second, 
are or become part of the laws of the Contracting States to govern the treatment of taxpayers. 
Under international law a State is required to perform its treaty obligations in good faith (Art. 26 
VC; “pacta sunt servanda”) and cannot invoke the provisions of its internal law as a justification 
for its failure to perform its treaty obligations (Art. 27 VC). Under Belgian law, treaties prevail 
over domestic law (with a possible exception for conflicts between treaties and the Constitution) 
and treaty overrides by domestic law cannot occur. In this Part it also will be analyzed whether 
and to what extent the Belgian domestic anti-avoidance provisions discussed in Part Two (some 
of which address exclusively or mainly international tax avoidance and others apply generally to 
national and international tax avoidance4) can apply to transactions involving conduit and base 
companies involving Belgian tax treaties5 (see infra 5 and 6).       
  
5. Tax treaties include some specific anti-avoidance measures which purport to prevent the 
improper use of all or one or more of its provisions. Examples are: the “special relationship”-
provisions of Art. 11 (6) and 12 (4) OECD MC; the provision on the sale of shares of real estate 
companies (Art. 13 (4) OECD MC); the “rent-a-star”-company provision (Art. 17 (2) OECD 
MC); the “beneficial owner”-requirement (Art. 10-12 OECD MC); the inclusion of a 
(comprehensive) “limitation on benefits”-clause pursuant to which only “legitimate” residents of 
the other State can avail themselves of treaty benefits; the exclusion of companies enjoying 
preferential tax regimes from treaty protection; the insertion of “subject to tax”-clauses etc.. To 
the extent that they are relevant for the subject matter of conduit and base companies, provisions 
of this type included in the Belgian tax treaties are discussed in the last section of this Part (see 
infra 7).    
 
6. The answer to the question whether the Belgian tax treaties include an inherent anti-abuse 
principle of general application or whether there exists a treaty interpretation principle allowing 
to deny treaty benefits to transactions which abuse the treaty is to a large extent determined by the 
rules on the interpretation of tax treaties. These rules and the principles governing the relationship 
between treaties and domestic law also have a considerable bearing on the question of the 
compatibility of the Belgian domestic anti-avoidance provisions with the Belgian tax treaties. 

                                                      
3 OECD Commentary on Art. 1, § 9.2 (however 6 States made observations thereto. See § 27.4 – 27.9); Com. DTT 
28/17 and 9/3 and 5.  
4 See Part Two, 3. Art. 26; 54; 198, 11°, 344 (2) BITC are examples of provisions mainly or exclusively addressing 
international tax avoidance. Art. 18, 4° BITC and the Belgian GAAR are examples of provisions that in essence aim at 
combating national tax avoidance but that can apply to cross-border transactions too. 
5 On 31 December 2006 Belgium has about 80 treaties in force. A list of those Belgian tax treaties is attached in 
Appendix I. 
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Accordingly, to the extent necessary for this study I have first summarized the principles 
governing the relationship between Belgian treaties and domestic law (see infra 1). Thereafter I 
express my views on the interpretation of Belgian tax treaties (see infra 2). 
 
1. THE RELATIONSHIP BETWEEN TREATIES AND DOMESTIC LAW IN 
BELGIUM 
 
1.1. Belgium : a “monistic country” 
 
7. There is no written rule of Belgian law that governs the relationship between domestic law and 
international law. However, the matter has been clearly settled by the landmark decision of the 
Supreme Court in the “Franco Suisse Le Ski”-case6. According to the Supreme Court, the rules of 
international law and domestic law belong to one and the same legal order. In case of conflict 
between a rule of domestic law and a rule of international law having direct effect, the latter rule 
prevails. According to the Court such is explained by the nature of international law (i.e. the fact 
that it originates from State actions). The decision of the Supreme Court involved a conflict 
between provisions of EC-law and a later enacted provision of domestic law, but the Supreme 
Court has issued identical decisions in case of conflict between (tax) treaties and (prior or later) 
domestic law7. It is generally accepted that since the 1971 Supreme Court decision, Belgium 
belongs to the “monistic”-school, albeit that the Belgian system is not pure monism. Under Art. 
167 (2) of the Constitution Parliament must still adopt a statute that approves the treaty before it 
can have effect in the Belgian legal order. Such a statute is not a normative provision, but a pure 
formalistic provision, typically containing one article saying “The treaty between Belgium and 
(…) will have full effect in Belgium”. It is not like in “dualistic” countries a form of enabling 
legislation that is necessary  to transform or incorporate the treaty rule in domestic law8. 
 
1.2. International law prevails over domestic law: effect 
 
8. It follows from the aforementioned 1971 decision of the Supreme Court that in case of conflict 
between provisions of domestic law and treaty law, the treaty prevails, even if the domestic law 
provision has been enacted later or even if the domestic provision purports to counter abuse of the 
treaty. In case of such a conflict, the domestic provision must remain without effect9. 
Accordingly, treaty overrides are not possible in Belgium. 
                                                      
6 Supreme Court, 27 May 1971, Pas., 1971, I, 886. The Court thereby overruled its prior case law according to which 
“the lex posterior derogat priori”-rule governed the matter. 
7 See e.g. Supreme Court, 14 March 1991, Pas., 1991, I, 654; Supreme Court, 10 May 1989, Pas., 1989, I, 948; 
Supreme Court, 4 April 1984, Pas., 1984, I, 920. 
8 Aust, A., Modern Treaty Law and Practice, Cambridge University Press, 2004, 145-159; Alen, A., Muylle, K., 
Compendium van het Belgisch Staatsrecht, I, Kluwer, 2003, 44; Lenaerts, K., De voorrang van verdragen bij fiscale 
normenconflicten. Trefzeker uitgangspunt of toevallige uitkomst ?, Fiskofoon, 1984, 75. 
9 A recent example in the tax field is Art. 364bis BITC. This provision was enacted in 1993 with the specific aim to 
address a perceived treaty abuse and to override Art. 18 of the Belgian tax treaties (Memorie van Toelichting, Parl. St., 
Kamer, 1992-93, no. 717/1, 36 and 102). Under Art. 18 of the Belgian treaties (following the OECD MC) only the 
residence State is allowed to tax private pensions. In order to combat emigration by taxpayers who enjoyed tax 
deductions in Belgium when building up their pension rights and transferred their residence abroad prior to collection 
of the pension, Belgium introduced an exit tax (Art. 364bis BITC) with a view to tax former residents on the value of 
their Belgian sourced pension. For that purpose, a capital payment in lieu of pension is deemed to be paid the day 
immediately preceding the transfer of residence, irrespective of the date of actual payment. The provision contains a 
double “time fiction”, i.e. the fiction that the payment is made prior to emigration and that as a result the taxpayer is 
still resident of Belgium upon receipt of the income. It leads to double taxation each time the residence State imposes 
tax on the pension under Art. 18 of the treaty. In response to criticism in literature the tax authorities decided not to 
apply Art. 364bis BITC where the pension was effectively taxed in the residence State (Ci. RH 852/453.325, 18 
February 1998, Bull. Bel., 1998, 679). They continued to apply it where there was no evidence of such taxation (e.g. in 
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In order for the treaty to prevail over domestic law a number of conditions must be satisfied 
though: (1) the treaty must have been entered into in a legitimate manner10; (2) it must, together 
with the approving statute, have been published in the Official State Gazette11, (3) the treaty is 
“self executing” and (4) both the treaty rule and the domestic rule apply to the same person and 
object and rule differently12. The third requirement means that the treaty provisions are clear and 
complete and confer rights and obligations on the subjects of law without need for further 
implementing actions by domestic legislation. Most provisions of tax treaties are “self executing”, 
the only exception being Art. 9 OECD MC (see infra 6.2.1.4.1). 
 
9. The aforementioned discussion concerns conflicts between treaties and provisions of Belgian 
domestic law, other than the Belgian Constitution. A conflict between a treaty and a provision of 
the Belgian Constitution should not necessarily be solved in favour of the rule of international 
law. Indeed, it is possible that the Belgian Constitutional Court (the Court of Arbitration) declares 
a statute approving a treaty to infringe the Constitution and this may even occur long after a treaty 
has been in force13. However, the relationship between provisions treaties and the Belgian 
Constitution is a complex and controversial issue that is beyond the scope of this study14. 

 
2. THE INTERPRETATION OF BELGIAN TAX TREATIES  
 
2.1. International law rules on treaty interpretation 
 
2.1.1. THE VIENNA CONVENTION ON THE LAW OF TREATIES : APPLICATION IN 
BELGIUM 
 
10. The Vienna Convention on the Law of Treaties (herein “VC”) was opened for signature on 23 
May 1969 and entered into force in accordance with Art. 84 on 27 January 1980. Art. 4 VC 
provides that it applies only to treaties concluded by States after the entry into force of the VC 
with regard to those States. For States that deposited the instruments of ratification or accession 
after 27 January 1980, the VC entered into force the 30th day following the date of deposit of the 
instrument. The VC entered into force in Belgium on 1 October 1992 in accordance with Art. 84 
(2) VC. 
 

                                                                                                                                                              
the case of France). The Court of Appeals of Brussels held that Art. 364bis BITC infringed the provisions of the  
Belgium/France tax treaty and that the Belgian legislator had infringed Art. 26 and 27 VC (Court of Appeals Brussels, 
15 February 2002, FJF, 2002/109; Court of Appeals Brussels, 17 October 2002, http://www.fiscalnetnl.be). The first 
decision has been affirmed by the Supreme Court. The discussion before the Supreme Court focused on whether the 
Pension Article of the Belgium/France tax treaty included a “subject to tax”-clause. The Supreme Court held that it did 
not and thus that Belgium had not forgiven its taxing rights on the condition that France effectively taxes the pension 
(Supreme Court, 5 December 2003, FJF, 2004/64).  
10 The power to make treaties (other than in case of so-called “regional matters”) belongs to the King, who delegates 
such power typically to the Minister of Foreign Affairs or, in case of tax treaties, to the MoF. A treaty must be 
approved by both Chambers of Parliament. The King subsequently ratifies the treaty (Art. 167 (2) Constitution). 
11 A treaty cannot be binding on individual subjects of law, if it has not been published in the Official State Gazette (see 
e.g. Supreme Court, 11 December 1953, Pas., 1954, I, 298). 
12 Salmon, J., Le Conflit entre le traité international et la loi interne en Belgique à la suite de l’arrêt rendu le 27 mai 
1971 par la Cour de Cassation, J.T., 1971, 509. 
13 See e.g. Court of Arbitration, 4 February 2004, case 20/2004; Court of Arbitration, 3 February 1994, case 12/94; 
Court of Arbitration, 16 October 1991, case 26/91. 
14 Supreme Court, 9 November 2004, www.cass.be; Supreme Court, 16 November 2004, www.cass.be; Velu, J., 
Toetsing van de grondwettigheid en toetsing van de verenigbaarheid met de verdragen, R.W., 1992-1993, 481 et seq., 
Delva, J., De impact van het Europees verdragsrecht op de rechtspraak van het Arbitragehof, T.B.P., 1995, 637 et seq.. 
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11. Art. 31 to 33 VC provide for rules on interpretation of treaties.15. Art. 31 VC sets forth the 
general rule of interpretation. Art. 32 VC determines in what circumstance recourse may be had 
to supplementary means of interpretation and Art. 33 deals with the interpretation of treaties 
authenticated in two or more languages. These provisions are widely regarded, even in States  
that have not ratified or acceded to the VC (such as the US), to represent an accurate codification 
of customary international law16. The ICJ has generally declared various provisions of the VC 
(and in particular Art. 31) as codifications of prior law, as did the European Court of Human 
Rights17. In his Opinion to the decision of the Belgian Supreme Court of 27 January 1977, the AG 
made it clear that Art. 31 and 32 VC are a codification of general principles of international law 
and that accordingly they can be utilized for the interpretation of pre-existing treaties18. Several 
Belgian Courts (inside and outside the field of tax treaties) have therefore applied the VC to 
treaties concluded by Belgium before 1 October 1992 and did not even discuss the issue of 
retrospective application of the VC19. In the Gabcikovo-Nagymaros-case the ICJ also applied 
provisions of the VC to a treaty made before the VC came into force20.  
 
12. Art. 2 VC provides for a wide definition of “treaty”, referring to “an international agreement 
concluded between States in written form and governed by international law, whether embodied 
in a single instrument or two or more related instruments and whatever its particular 
designation”. Although there may be some features that distinguish tax treaties from other types 
of international treaties (e.g. the fact that tax treaties are bilateral; include several references to 
domestic law; are negotiated  by the delegates of the MoF rather than of the Minister of Foreign 
Affairs), it is clear that tax treaties fall with this definition of “treaty” 21. Belgian tax treaties are 
thus subject to the rules of the VC, irrespective whether they are concluded after or before 
October 1 1992 and in most cases also regardless of whether the other Contracting State has 
ratified or acceded to the VC. 
  
2.1.2. ARTICLE 31 VC: THE GENERAL RULE ON TREATY INTERPRETATION 
 
2.1.2.1. Art. 31 VC: Three interpretation  principles/one integrated interpretation method  
 
13. At the time the interpretation rules were codified in the VC (a process which started in 1964 
under the lead of Sir Waldock - the then Special Rapporteur of the International Law Commission 
(herein “ILC”) - and which was achieved in 196922) several approaches to treaty interpretation 
were voiced amongst scholars and the representatives involved in the preparatory work to the VC. 
                                                      
15 The text of Art. 31-33 VC is included in Appendix II. 
16 For a further discussion and an overview of international case law in this respect see Ward, D., et alia, The 
Interpretation of Income Tax Treaties with Particular Reference to the Commentaries on the OECD Model, I.B.F.D. 
Publications, 2005, 15-16. 
17 See e.g. ICJ, 13 December 1999, Kasikili/Sedudu Island-case, ICJ Reports, 1999, 1059; ICJ, 25 September 1997 
Case concerning the Gabcikovo-Nagymaros-Project, ICJ Reports, 1997, 142; ECHR, 21 February 1975, Golder-case, 
57 I.L.R., 213-4. The ICJ-decisions and several others in which the Court applied Art. 31-33 VC are discussed by 
Torres Bernardez, S., Interpretation of Treaties by the International Court of Justice Following the Adoption of the 
1969 Vienna Convention on the Law of Treaties, Liber Amicorum Professor I. Seidl-Hohenveldern, Hafner, G. et alia 
(eds.), Kluwer Law International, 1998, 721 et seq.. 
18 Supreme Court, 27 January, 1977, Pas., 1977, I, 574. 
19 Court of Appeals Brussel, 15 February 2002, FJF, 2002/109; Court of Appeals Brussel, 17 October 2002, 
http://www.fiscalnetnl.be; Court of Appeals Brussel, 24 April 1997, Pas., 1997, II, 65. The first two cases concern the 
application of Art. 26 and 27 VC. The third case concerns the application of Art. 32 and 33 VC.  
20 ICJ, 25 September 1997 Case concerning the Gabcikovo-Nagymaros-Project, ICJ Reports, 1997, 142. 
21 Wouters, J., Vidal, M., The International Law Perspective, Tax Treaties and Domestic Law, EC & International Tax 
Law Services, Vol. 2, IBFD Publications, 2006, 14-16. 
22 For a historical overview of the codification of the interpretation rules in the VC, see Engelen, F., Interpretation of 
Tax Treaties under International Law, Doctoral Series, no.7, I.B.F.D., 2005, 59-82.  
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At that time there seemed to have been three doctrinal schools of thought on treaty interpretation. 
Some favoured the “subjective approach” and maintained that the primary purpose of 
interpretation was to ascertain the common intention of the parties by every possible means and 
in every possible way. The adherents to the “teleological approach” considered that the main 
duty of the interpreter was to give effect to the declared and apparent objects and purposes of the 
treaty, even if that would do violence to its actual terms. The proponents of the “textual 
approach” considered that the common intention of the parties should first and foremost be 
derived from the text of the treaty itself. The views of the “subjectivists” and “textualists” 
basically differed as to the use that can be made of preparatory work to the treaty (“travaux 
préparatoires”)23 for interpretation purposes. The “subjectivists” considered that recourse to such 
preparatory work was almost automatic and a primary means of establishing the parties’ 
intention. According to the “textualists” preparatory work to the treaty only has a subsidiary role 
to play and recourse to extrinsic evidence of the parties’ intention is permitted only to confirm a 
meaning based on the treaty text or to determine the meaning when the text is ambiguous or the 
textual interpretation method leads to an absurd or unreasonable result24. In his Commentary to 
the draft Article (that ultimately became Art. 31 VC) Sir Waldock observes that: (i) the Article 
“takes as the basic rule of treaty interpretation the primacy of the text as evidence of the intention 
of the parties”; (ii) “the actual text is the dominant factor in the interpretation of a treaty” and 
(iii) “(…) the text must be presumed to be the authentic expression of the intentions of the parties, 
and that, in consequence, the starting point and purpose of interpretation is to elucidate the 
meaning of the text, not to investigate ab initio the intentions of the parties”.  
 
14. This basic approach to treaty interpretation was adopted by the ILC and embodied in Art. 31 
VC virtually without change. As to the basic principles included in Art. 31 VC, the Commentary 
on the VC stipulates25: “The article as already indicated is based on the view that the text must be 
presumed to be the authentic expression of the intentions of the parties, and that, in consequence, 
the starting point of interpretation is to elucidate the meaning of the text, not an investigation ab 
initio of the intentions of the parties. The Institute of International Law adopted this the textual 
approach to treaty interpretation. The objections of giving too large a place to the intentions of 
the parties as an independent basis of interpretation find expression in the proceedings of the 
Institute. The textual approach, on the other hand, commends itself by the fact that, as one 
authority26 has put, “le texte signé est, sauf de rares exceptions, la seule et la plus récente 
expression de la volonté commune des parties”. Moreover, the jurisprudence of the International 
Court contains many pronouncements from which it is permissible to conclude that the textual 
approach to treaty interpretation is regarded by it as established law. In particular, the Court has 
stressed more than once that it is not the function of the interpretation to revise treaties or to read 
into them what they do not, expressly or by implication, contain”27.  
 
15. Although there is a widely-accepted view that the drafters of the VC have endorsed the 
“textual approach”, it must be recognized that Art. 31 VC comprises in some measure aspects of 
the two other approaches as well since the text of the treaty is presumed to reflect the parties’ 
intentions and the object and purpose of the treaty is also to be taken in consideration for 
interpretation purposes28. The Commentary on the VC makes it clear that the general rule of 

                                                      
23 For the meaning of that term, see infra 2.1.3. 
24 Engelen, F., Interpretation of Tax Treaties under International Law, Doctoral Series, no.7, I.B.F.D., 2005, 83-110. 
25 YBILC 1966-2, 220 and 223, § 11 and 18.   
26 Annuaire de l’Institut de droit international, vol. 44, tome 1, 1952, 199. 
27 E.g. in the United States Nationals in Morocco-case, ICJ Reports, 1952, 196 and 199. 
28 See e.g. Engelen, F., Interpretation of Tax Treaties under International Law, Doctoral Series, no.7, I.B.F.D., 2005, 
85 and 108-109; Shaw, M., International Law, 5th ed., Cambridge University Press, 2003, 839; Fitzmaurice, M., The 
Practical Working of the Law of Treaties, International Law, Evans, M. (ed.), Oxford University Press, 2003, 186; 
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interpretation laid down in Art. 31 VC includes three separate principles which concretise a 
textual but systematic approach intended by the Article29. The first principle is that a treaty must 
be interpreted in good faith (see infra 2.1.2.2.1). The second principle, which according to the 
Commentary, is “the very essence of the textual approach”, requires that the treaty terms are 
given their ordinary meaning because the Article rests on the presumption that the intention of the 
parties is reflected in the ordinary meaning of the terms which they have used (see infra 
2.1.2.2.2). This principle suffers an exception if, as enunciated in Art. 31 (4) VC, it can be 
established that the parties intended to give to a term of the treaty a special meaning30. The third 
principle which, according to the Commentary, is “one of both common sense and good faith”, 
requires that the ordinary meaning of a term of the treaty is determined in the context of the treaty 
and in light of treaty’s object and purpose (see infra 2.2.2.2.3). In short, the textual interpretation 
method embodied in Art. 31 VC by no means reflects a narrow approach, but requires a process 
of systematic interpretation31.   
 
16. The title to Art. 31 VC (i.e. “General rule of interpretation”) is expressed in the singular with 
the purpose to emphasize that the Article, although it comprises three distinct principles, contains 
only one rule and requires an integrated interpretation process. Or, as ICJ Judge Torres Bernardez 
observed, Art. 31 VC formulates “a closely integrated single rule”32. Thus, one should apply the 
meaning to a treaty term (ordinary or special meaning as the case may be) which appears from the 
text of the treaty when read in good faith in conjunction with all other elements to be taken into 
account under Art. 31 VC33. In one of the very few decisions in which a Belgian Court gave a 
specific explanation of the interpretation method to be applied to a treaty, the Supreme Court 
expressly recognized that the process of interpretation under Art. 31 VC is a single integrated 
process. The Court held that a treaty term must be interpreted on the basis of all the elements 
“proper to the Convention”, which the Court defined as including the treaty’s object; its purpose; 
its context as well as the preparatory works and the origins of the treaty34. The integrated 

                                                                                                                                                              
Ward, D., Ward’s Tax Treaties 1996-1997, Carswell, Toronto, 1996, 25; Sinclair, I., The Vienna Convention on the 
Law of Treaties, 2nd ed., Manchester University Press, 1984, 116 et seq.. 
29 YBILC 1966-2, 220 and 221 § 12. 
30 Art. 31 (1) VC contains the basic rule that parties are presumed to have the intention following from the ordinary 
meaning of the term used in the treaty. Art. 31 (4) VC specifies that this presumption is rebuttable and that another 
meaning may be retained if it follows from all means of interpretation allowed under Art. 31VC that parties so 
intended. The burden of proof lies on the party invoking the special meaning. The inclusion of that rule in a special 
paragraph is only meant to stress this extra burden of proof, but does not change anything to the interpretation method 
applicable under Art. 31 VC (YBILC 1966-2, 222 § 17; Engelen, F., Interpretation of Tax Treaties under International 
Law, Doctoral Series, no.7, I.B.F.D., 2005, 163-166; Shaw, M., International Law, 5th ed., Cambridge University 
Press, 2003, 844 and the ICJ-case law quoted there). The Belgium Supreme Court thus correctly ruled that the ordinary 
meaning of a term has to be applied if no evidence can be derived from the terms used in the treaty or from the 
preparatory works to the treaty that the Contracting States intended to depart from the ordinary meaning (Supreme 
Court, 4 May 1972, Pas., 1972, I, 824). 
31 It follows from Art. 31 and 32 VC that, apart from the text of the treaty, seven elements need to be considered for 
purposes of interpretation: the principle of good faith; the object and purpose of the treaty; the context of the treaty 
(including contemporaneous interpretive agreements and instruments made by and accepted by the parties to the 
treaty); subsequent interpretive agreements; subsequent State practice establishing an agreed interpretation; relevant 
rules of international law and supplementary means of interpretation. 
32 Torres Bernardez, S., Interpretation of Treaties by the International Court of Justice Following the Adoption of the 
1969 Vienna Convention on the Law of Treaties, Liber Amicorum Professor I. Seidl-Hohenveldern, Hafner, G. et alia 
(eds.), Kluwer Law International, 1998, 744 and 747- 748. The author concludes that generally the decisions of the ICJ 
recognize this integrated interpretation method. 
33 Engelen, F., Interpretation of Tax Treaties under International Law, Doctoral Series, no.7, I.B.F.D., 2005, 85; Aust, 
A., Modern Treaty Law and Practice, Cambridge University Press, 2004, 186-187,; Vogel, K., Prokisch, R., 
Interpretation of Double Taxation Conventions, Cah. Dr. Fisc. Int., vol. LXXVIIIa, IFA, 1993 Florence Congress, 
Kluwer, 1993, 56.  
34 Supreme Court, 27 January 1977, Pas., 1977, I, 575 (Opinion AG Delange). Contrary to what is the case in the 
Opinion of the AG (herein “AG”), the reference to the VC in the Court’s decision is only implicit. At stake was the 
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interpretation method laid down in Art. 31 VC has also been expressly recognized by the Full 
Federal Court of Australia in the Lamesa Holdings BV-case, one of the leading cases on 
interpretation of tax treaties in Australia, to which I will occasionally refer hereafter35. 
 
2.1.2.2. The three principles laid down in Art. 31 VC 
 
2.1.2.2.1. Interpretation in good faith 
 
17. At five occasions the VC refers to the principle of good faith and in doing so emphasizes that 
the principle of good faith is one of the structural cornerstones of public international law36. The 
most important manifestation of the principle of good faith is the rule of “pacta sunt servanda” 
which is codified in Art. 26 VC37. According to B. Cheng, the obligation to perform a treaty in 
good faith: “(...) means, essentially, that treaty obligations should be carried out according to the 
common and real intention of the parties at the time the treaty was concluded, that is to say, the 
spirit of the treaty and not its literal meaning. This is one of the most important aspects of the 
principle of good faith and is in accordance with the notion that a treaty is an accord of will 
between contracting parties (…). Performance of a treaty obligation in good faith means carrying 
out the substance of this understanding honestly and loyally”38. In the 1997 Gabcikovo-
Nagymaros-case the ICJ held that: “Article 26 contains two elements, which are of equal 
importance. It provides that ‘Every treaty in force is binding upon the parties to it and must be 
performed by them in good faith’. This latter element, in the Court’s view, implies that (…) it is 
the purpose of the Treaty, and the intentions of the parties in concluding it, which should prevail 
over its literal application. The principle of good faith obliges the parties to apply it in a 
reasonable way and in such a manner that its purpose can be realized”39. Interpretation of a 
treaty is inherently connected to its performance. There can be no application of a treaty without 
its prior interpretation. If a treaty is to be performed in good faith it is only logic that good faith 

                                                                                                                                                              
interpretation of Art. 25 of the multilateral 1929 Convention of Warsaw for the Unification of Certain Rules Relating to 
the International Carriage by Air (as amended). The Court investigated into the objectives of the amendment. It found 
that the Court of Appeals gave an interpretation to Art. 25 which was in accordance with the objectives of the 
amendment and which was confirmed by the preparatory works to the amendment. In its Opinion the AG said that the 
starting point of interpretation is the text of the treaty since there is an assumption that the intention of the parties is 
reflected in the ordinary meaning of the terms which they have used. The AG cannot be followed where he said that 
only where the terms of the treaty are obscure, they must be construed in accordance with their ordinary meaning in 
their context and in light of the object of the treaty. The Supreme Court did not follow the AG on that point.  
35 Federal Court of Australia, 20 August 1997, Lamesa Holding BV v. Commissioner of Taxation, (1997) 36 ATR 589, 
97 ATC 4752. The Court called the interpretation method prescribed by Art. 31 VC as a “holistic approach to treaty 
interpretation”.The case is discussed by Vann, R., Interpretation of tax treaties in new Holland, Essays in Honour of 
Maarten J. Ellis, A Tax Globalist,Van Arendonk, H. et alia (eds.) I.B.F.D., 2005,144. 
36 Wouters, J., Vidal, M., The International Law Perspective, Tax Treaties and Domestic Law, EC & International Tax 
Law Services, Vol. 2, IBFD Publications, 2006, 21-22 and the ICJ-case law quoted there. 
The VC refers to the principle of good faith in the 3rd paragraph of its preamble (Universal recognition of the principle); 
in Art. 26 (Pacta sunt servanda); in Art. 31 (General rule of interpretation); in Art. 46 (2) VC (Invalidation of consent to 
be bound) and in Art. 69 (2) (b) (Consequences of invalidity of treaty/Acts performed before invalidation). 
37 Art. 26 VC provides: “Every treaty in force is binding upon the parties to it and must be performed by them in good 
faith”. 
38 Cheng, B., General Principles of Law as applied by International Courts and Tribunals, Cambridge, 1953 (reprinted 
1987), 115-116. 
39 ICJ, 25 September 1997 Case concerning the Gabcikovo-Nagymaros-Project, ICJ Reports, 1997, 142. Some authors 
warn that this is a far-reaching statement that may have been particularly suited to the issues of the Gabcikovo-
Nagymaros-case but that it is too early to determine the extent to which they bear upon the principle of pacta sunt 
servanda in the laws of treaties in general (Fitzmaurice, M., The Practical Working of the Law of Treaties, International 
Law, Evans, M. (ed.), Oxford University Press, 2003, 185). 
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must equally be observed when the treaty is interpreted40. This is expressly endorsed in Art. 31 
(1) VC according to which a treaty is to be interpreted in good faith. It follows from Art. 31 VC 
that the principle of good faith applies to the entire process of interpretation. The Commentary to 
the Article explains that this principle “flows directly from the rule pacta sunt servanda”41. Good 
faith in the interpretation of a treaty means that a treaty is interpreted honestly, fairly and 
reasonably and in accordance with the common intention of the parties as expressed or implied in 
the treaty terms42. As F. Engelen puts it: “Good faith, then, requires an investigation into the real 
common intentions of the parties rather than insisting on a purely literal interpretation of the 
treaty (…).  It is submitted that when interpreting the text of a treaty, the legitimate expectations 
of both parties must be taken into account”43. Since a good faith interpretation requires a loyal, 
fair and reasonable search for the common intention of the treaty partners as expressed in the 
authentic text of the treaty, any unilateral interpretation taking into consideration the intentions of 
only one of the States to the treaty infringes one of the basic principles of Art. 31 VC. A fortiori 
this conclusion applies to tax treaties since tax treaties are bilateral agreements between States 
based on the principle of reciprocity (see infra 3.3.3.3). The fact that most tax treaties are based 
on the same uniform OECD Model further advocates for a common interpretation across all 
States that follow that Model to the largest extent possible44. At several occasions (in non-tax and 
in tax matters) the Belgian Supreme Court emphasized that Belgian Courts cannot interpret a 
bilateral treaty in a unilateral manner with sole reference to terms or concepts known in Belgian 
domestic law (except where the treaty allows such interpretation)45.  

                                                      
40 Wouters, J., Vidal, M., The International Law Perspective, Tax Treaties and Domestic Law, EC & International Tax 
Law Services, Vol. 2, IBFD Publications, 2006, 22; Sinclair, I., The Vienna Convention on the Law of Treaties, 2nd ed., 
Manchester University Press, 1984, 119. 
41 YBILC, 1966-2, 221, §12.  
42 Engelen, F., Interpretation of Tax Treaties under International Law, Doctoral Series, no.7, I.B.F.D., 2005, 131-132. 
43 Engelen, F., Interpretation of Tax Treaties under International Law, Doctoral Series, no.7, I.B.F.D., 2005, 133 and 
137 and the authors quoted there. 
44 Vann, R., Interpretation of tax treaties in new Holland, Essays in Honour of Maarten J. Ellis, A Tax Globalist,Van 
Arendonk, H. et alia (eds.)  I.B.F.D., 2005,147; OECD Commentary, Introduction, § 15. 
45 See e.g. Supreme Court, 27 January 1977, Pas., 1977, I, 575 (Opinion AG Delange); Supreme Court, 12 March 
1968, Pas., 1968, I, 895; Supreme Court, 16 January 1968, Pas., I, 625. In their Circular Letter of 16 January 2004, 
AFZ 2004/0053 (AFZ 5/2004), III. 3 the Belgian tax authorities adhere to the principle of common interpretation of tax 
treaties but add that it is sometimes difficult to achieve that result. 
However, one discerns in practice and even in the case law of the Belgian Supreme Court a certain national reflex in 
the interpretation of tax treaties. Belgian Courts, instead of conducting a search for the parties’common intentions, 
construe treaty terms along the lines of concepts known in Belgian domestic law. The most striking examples are the 
decisions in the Velasquez-case and the subsequent similar cases. The issue at stake was the deduction of losses 
incurred by a Belgian company in its headquarter where such company has a permanent establishment in the 
Netherlands that made profit. Under domestic law, the loss is offset against the profit of the permanent establishment 
which is exempt from tax in Belgium under the treaty. Arguably, to the extent that the Belgian losses are offset against 
the profits of the permanent establishment, such profits are taxed twice, once in the treaty country and once indirectly 
in Belgium as a result of the reduction of the losses. It has been argued that the domestic rule infringes Art. 7 jo. 23 
OECD MC and that the term “exemption” in Art. 23 OECD MC must be construed according to its ordinary meaning 
and in view of the purpose of the treaty, i.e. avoiding that the profit of the permanent establishment is taxed in both 
countries (see e.g. De Broe, L., Belgische vennootschappen met vaste inrichting in verdragslanden: vermijden van 
dubbele belasting; compensatie van buitenlandse winsten met Belgische verliezen; dubbele verliescompensatie, 
Fiskofoon, 1987, 224; Hinnekens, L., De afwijzing van de compensatie van Belgische vennootschapsverliezen met bij 
verdrag vrijgestelde winsten in het Velasquez-arrest, A.F.T., 1983, 212). The Supreme Court held that the only 
objectives of a tax treaty are the prevention of double taxation and the collection of taxes and not the determination of 
the taxable basis. According to the Court a Belgian company is taxable on its worldwide income and the taxable basis 
is determined in accordance with domestic law. The treaty would only exempt the income realized by the foreign 
permanent establishment but it does not provide that Belgian losses cannot be offset against such income (Supreme 
Court, 29 June 1984, Pas., 1984, I, 1321, later confirmed in Supreme Court, 16 October 1997 (Pas., I, 1038) and 27 
October 1995, Pas., I, 958). Arguably had the Court considered the Dutch rule applicable in the reverse situation and 
thus the intentions of the other Contracting State, it should have ruled differently (Hinnekens, L., Velasquez : het arrest 
van de gemiste kans, A.F.T., 1984, 196-198). The ECJ has subsequently ruled the Belgian domestic law provision, as 
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18. Several consequences follow from the requirement of interpretation in good faith46. One of 
them is that if a treaty is open to two interpretations, one of which does and the other does not 
enable the treaty to have appropriate effects, good faith and the treaty’s object and purpose 
demand that the former interpretation should be adopted. Such is called the “principle of 
effectiveness”. However, the Commentary on Art. 31 VC, while confirming that the principle of 
effectiveness is implied in Art. 31 VC, adds that “Properly limited and applied, the maxim does 
not call for an “extensive” or “liberal” interpretation in the sense of an interpretation going 
beyond what is expressed or necessarily to be implied in the terms of the treaty”47. According to 
M. Fitzmaurice the principle of effectiveness has two meanings. The first one, which is based on 
the assumption that - unless contrary evidence - parties to the treaty have negotiated in good faith, 
is that all provisions of the treaty are supposed to have been intended to have significance and to 
be necessary to express a meaning. Thus, an interpretation that renders a text ineffective, 
meaningless, absurd or unreasonable is not in accordance with Art. 31 VC. The second one 
operates as an aspect of the object and purpose of the treaty (see infra 2.1.2.2.3) and means that 
the treaty as a whole and each of its provisions must be taken to have been intended to achieve 
some objective. An interpretation that would make the text ineffective to achieve that objective is 
also incorrect under the VC48.  
 
2.1.2.2.2. Textual interpretation in accordance with the “ordinary meaning” is not a 
synonym for literal interpretation 
 
19. Art. 31 (1) VC requires that the ordinary meaning of a treaty term is to be derived from the 
context of the treaty and in light of the treaty’s object and purpose. Art. 31 (2) VC defines the 
context of the treaty in an entirely objective manner as comprising, on the one hand , the text of 
treaty including its preamble and annexes, and, on the other hand, the contemporaneous 
interpretive agreements and instruments made and accepted by the parties to the treaty. In 
addition to the so-defined context, account must be taken of  any subsequent interpretive 
agreements between the treaty partners and agreed State practices regarding the interpretation of 
the treaty and of any relevant rules of international law applicable in the relations between the 
treaty partners (Art. 31 (3) VC). All the material listed in Art. 31 is called “authentic material” as 
it all relates to the agreement between parties at the time when or after it received authentic 
expression in the text of the treaty. It follows that the ordinary meaning of a treaty term should 
not be determined in the abstract by grammatically analyzing the expression, group of words, 
sentence, paragraph, article, chapter etc. in which the term to be construed appears, but that one 
should have recourse to all interpretive instruments to which the Art. 31 refers and to the treaty’s 
object and purpose. Thus, a pure grammatical analysis of the treaty text is inappropriate and 
retaining a pure dictionary meaning of terms will most often be misplaced, in particular in case of 
tax treaties that use a specific jargon. As ICJ judge Bernardez Torres wrote in his separate 
opinion to the El Salvador/Honduras-case: “One is indeed very far away from “literalism” but 
also from the “ordinary meaning” of terms in the abstract or in “isolation (…). The elucidation 
of the “ordinary meaning” of terms used in the treaty to be interpreted, requires, therefore, that 

                                                                                                                                                              
interpreted by the Supreme Court, is contrary to the freedom of establishment laid down in Art. 43 EC-Treaty (ECJ, 14 
December 2000, Amid, C-141/99). 
46 For a discussion of other consequences see Engelen, F., Interpretation of Tax Treaties under International Law, 
Doctoral Series, no.7, I.B.F.D., 2005, 131-137. 
47 YBILC, 1966-2, 219, §6. 
48 Fitzmaurice, M., The Practical Working of the Law of Treaties, International Law, Evans, M. (ed.), Oxford 
University Press, 2003, 189-190. 
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due account be taken of those various interpretative principles and elements, and not only of 
words or expressions used in the interpreted provision taken in isolation”49. 
 
The fact that all these elements must be considered for interpretation purposes leads to the 
conclusion that tax treaties must be interpreted in a less strict (say “less literal” or “more liberal”) 
manner than provisions of domestic tax law. There are at least two other reasons why a non-literal 
or non-legalistic interpretation of tax treaties is required or at least desired.  
 
20. First, the underlying requirement that treaties are to be construed in good faith implies that 
one interprets a tax treaty in accordance with the common intentions and shared expectations of 
the parties and in light of the treaty’s object and purpose. Such interpretation may require that a 
purely literal interpretation is abandoned if such interpretation would do harm to the parties’ 
common intentions and expectations and/or the treaty’s object and purpose. This conclusion is 
confirmed by the ICJ in its decision in the aforementioned Gabcikovo-Nagymaros-case (see supra 
2.1.2.2.1). Canadian Courts have, after having observed that the interpretation of tax treaties in 
Canada is governed by the rules of the VC, consistently ruled, with approval of the Supreme 
Court, that “Contrary to an ordinary taxing statute a tax treaty or convention must be given a 
liberal interpretation with a view to implementing the true intentions of the parties. A literal or 
legalistic interpretation must be avoided when the basic object of the treaty might be defeated or 
frustrated (…)” or that “A literal or legalistic interpretation that might defeat their (i.e. “the 
parties”, LDB) intention is to be avoided” 50. Such decisions carry the risk that they will be read 
as endorsing a teleological interpretation method, i.e. an interpretation method whereby the 
purpose of the treaty is the predominant factor in the interpretation process and whereby an 
interpretation that best achieves the treaty’s purpose is preferred over one that accords with the 
ordinary meaning of the treaty term. I will discuss hereafter whether the VC permits such 
teleological interpretation and whether the Canadian Supreme Court case law stands for such an 
interpretation (see 2.1.2.2.3 and 3.3.4.1). 
 
21. Secondly, tax treaties do not reflect the same degree of precision and detail than provisions of 
domestic law. Tax treaties employ a general terminology and an arid, somewhat spare and terse 
style. The use of such general wording and style is explained by the necessity of working with a 
general accepted style of drafting which accords with the standards of most States51 (and which is 
developed in certain Model Conventions such as the OECD MC that serves as a basis for all 
Belgian tax treaties52). The general terminology used in tax treaties is also justified by the fact 
that the provisions of the treaty must cover an indefinite variety of situations that occur by 
definition in relation to two States which very often have different legal systems53. Tax treaties 
are meant to have and actually do have a longer life expectancy than provisions of domestic law 

                                                      
49 ICJ, 11 September 1992, Land, Island and Marine Frontier Dispute (El Salvador/Honduras), ICJ Reports, 1992, 
372-373. See also the case law quoted in the Commentary to Art. 31 (1) VC (YBILC, 1966-2, 221, §12). 
50 See e.g. Supreme Court of Canada, 22 June 1995, The Queen v. Crown Forest Industries Limited, 95 DTC 5389 
(SSC); Federal Court of Canada, 28 January, 1985 Gladden Estates v. R., 85 DTC, 5188; Tax Court of Canada, 14 
October 1999, Khabibulin v. R, 2 ITLR, 2000, 391; Court of Appeal, 24 February 2000, R v. Dudney, 2 ITLR, 2000, 
627; Tax Court of Canada, 21 January 2002, Cheek v. R, 4 ITLR, 2002, 652; Federal Court of Canada, 8 November 
2002, Pacific Network Services v Minister of National Revenue, 5 ITLR, 2003, 638; Federal Court of Appeal, 27 May 
2004, Allchin v. R, 6 ITLR, 2004, 991. 
51 Ward, D., Ward’s Tax Treaties 1996-1997, Carswell, Toronto, 1996, 27-28. 
52 The Belgian /France tax treaty was negotiated when the first OECD MC was prepared and it was signed in 1964. It 
does not closely follow the 1963 OECD MC, but it can generally be said that it follows all basic principle thereof. 
53 Wilson, J., Welch, J., The GAAR and Canada’s Tax Treaties: Which Is Trump?, Special Seminar On Canadian Tax 
Treaties: Policy and Practice, Arnold, B. and Sasseville J. (eds.), Kingston, ON, International Fiscal Association, 
Canadian Branch, 2001, 6:13-14; Vogel, K., Prokisch, R., Interpretation of Double Taxation Conventions, General 
Report, Cah. Dr. Fisc. Int., vol. LXXVIIIa, IFA, 1993 Florence Congress, Kluwer, 1993, 68.  
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and are difficult to amend54. The use of general terms with a view to capture an infinity of 
situations attempts to avoid too frequent changes to the treaty. The fact that treaties are the result 
of negotiation and compromise between two Contracting States also explains why there may a 
lack of precision and even inconsistencies in the treaty terminology. As a tax treaty is meant to 
coordinate the (sometimes very different) domestic tax legislation of both Contracting States it is 
necessary to have as far as possible terminology that will perform a common duty for both States. 
Such terminology must cover current domestic law and ideally future changes to such law. As a 
result, tax treaties may use terms which are unknown in domestic laws. Finally, treaties are often 
in two or more languages. In many cases the treaty text in each of those language may be 
authoritative (Art. 33 (1) VC)55. In such case, a Court called upon to construe the treaty may have 
recourse to texts in the other languages and not only where there is an ambiguity56. The use of 
such general, broad or vague terminology often in different languages which all have authentic 
value implies that tax treaties lend themselves very often to interpretation. It may be appropriate 
to conclude with a quote from the Federal Court of Australia in the Lamesa Holdings BV-case: 
“Such lack of precision in the language of treaties (which may arise from the need to 
compromise) confirms the need to adopt interpretative principles founded on the view that 
treaties cannot be applied with tautological precision”. And the Court added: “the mandatory 
requirement to look to context, object and purpose of the treaty as well as the text is consistent 
with the principle that treaties should be interpreted in a more liberal manner than the domestic 
legislation”57.  
 
22. In view of the above, it is submitted that Belgian tax treaties are to be construed in more 
liberal (i.e. less strict) manner than the provisions of Belgian domestic tax law (see Part Two, 
2.3.1.1). 
 
2.1.2.2.3. The requirement to take into consideration the treaty’s “object and 
purpose” does not justify a teleological interpretation 
 
23. It follows from the text of Art. 31 VC that the object and purpose of the treaty is one of the 
factors to be considered in the interpretative process, together with the ordinary meaning of the 
terms and the context of such terms. As Judge Fitzmaurice observed in the National Union of 
Belgian Police-case decided by the European Court of Human Rights, the object and purpose of a 
treaty “follow from and are closely bound up with the intentions of the parties, as expressed in the 
text of the treaty, or as properly inferred from it, these intentions being the sole sources of those 
object and purposes58. 

                                                      
54 According to a member of the OECD Committee on Fiscal Affairs the average life of treaties between OECD 
Member countries is 15 years (Sasseville, J., Current Issues in International Tax Policy, Tax Treaties, Linkages 
Between OECD Member Countries and Dynamic Non-Member Countries, OECD, Paris, 1996, Vann, R. (ed.), 13). 
55 For an overview of the Belgian tax treaties and the authentic languages of the treaties, see Appendix I. 
56 Vann, R., Interpretation of tax treaties in new Holland, Essays in Honour of Maarten J. Ellis, A Tax Globalist,Van 
Arendonk, H. et alia (eds.) I.B.F.D., 2005,146-148; Hill, G., The Interpretation of Double Taxation Agreements – the 
Australian Experience, Bull. I.B.F.D., 2003, 323-324.  
57 This decision was followed by several other similar Australian decisions see e.g. Federal Court (Full Court), 29 April 
2005, Mc Dermott Industries v. Commissioner, 7 ITLR, 2005, 800; New South Wales Supreme Court, 4 December 
2002, Unisys v. Commissioner, 5 ITLR, 2003, 658; Federal Court, 16 May 2000, Ngee Hin Chong v. Commissioner, 2 
ITLR, 2000, 707.  
58 Many authors do therefore not distinguish between a treaty’s object and purpose and the intentions of the parties (see 
e.g. Ward, D., Ward’s Tax Treaties 1996-1997, Carswell, Toronto, 1996, 25 (after having discussed the role of the 
intentions of the parties for treaty interpretation the author goes on saying that Canadian Courts confirm that the 
purposes of a tax treaty must be considered to answer interpretation questions); Vogel, K., Prokisch, R., Interpretation 
of Double Taxation Conventions, General Report, Cah. Dr. Fisc. Int., vol. LXXVIIIa, IFA, 1993 Florence Congress, 
Kluwer, 1993, 72; Bloom, D., Interpretation of Double Taxation Conventions, Australian Report, Cah. Dr. Fisc. Int., 
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24. The reference in Art. 31 (1) VC to the object and purpose and the aforementioned principle of 
effectiveness carry the risk that one construes the general rule of interpretation as allowing a 
teleological interpretation method. Under a teleological interpretation, the task of the interpreter is 
to ascertain the object and purpose of the treaty and to interpret the treaty so as to give effect to 
the treaty’s objective, even if that result is not supported by the terms of the treaty. Thus, the 
purpose of the treaty is not just one factor in the interpretive process, along with the ordinary 
meaning and the context in which the treaty terms are used – as set forth in Art. 31 VC -, but the 
treaty’s purpose becomes the determinative factor. In an even more dynamic teleological 
approach the object and purpose is not regarded as static but as evolving so that the treaty at any 
given moment is to be interpreted not so much or only with respect to its object when the treaty 
was entered into but with reference to what its object has become since. Such a teleological 
interpretative approach may (and in case of extreme/dynamic use shall) in practice lead to a 
process of judicial law making by Courts as under such method a Court will be invited to remedy 
deficiencies in the treaty, fill in gaps or omissions etc. or, in general, be asked to determine what 
the treaty ought to say not what it actually says (see also margin no. 25)59. F. Engelen has 
analyzed the preparatory works to the VC and has convincingly shown that the text of Art. 31 (1) 
VC and its underlying rationale do not support such teleological interpretation methods60. Indeed , 
according to §6 of the Commentary: “When a treaty is open to two interpretations one of which 
does and the other does not enable the treaty to have appropriate effects, good faith and the 
object and purpose demand that the former interpretation should be adopted. Properly limited 
and applied, the maxim does not call for an “extensive” or “liberal” interpretation in the sense 
of an interpretation going beyond what is expressed or necessarily to be implied in the terms of 
the treaty”61. And in § 11 of the Commentary it is said: “The article as already indicated is based 
on the view that the text must be presumed to be the authentic expression of the intentions of the 
parties, and that, in consequence, the starting point of interpretation is to elucidate the meaning 
of the text, not an investigation ab initio of the intentions of the parties. (…) Moreover, the 
jurisprudence of the International Court contains many pronouncements from which it is 
permissible to conclude that the textual approach to treaty interpretation is regarded by it as 
established law. In particular, the Court has stressed more than once that it is not the function of 
the interpretation to revise treaties or to read into them what they do not, expressly or by 
implication, contain” 62. 
  
25. In several decisions the PCIJ and the ICJ applied the principle of effectiveness but at the same 
time determined the borderlines of such principle. For instance, in the Free Zones-case the PCIJ 
made the application of the principle of effectiveness subject to the proviso that it does not lead to 
an interpretation that would do violence to the actual terms of the treaty63. In the South West 
Africa-case the ICJ ruled that it has no mandate to “engage in a process of “filling gaps” in the 
application of a teleological principle of interpretation according to which instruments must be 
given their maximum effect in order to ensure the achievement of their underlying purposes. The 
Court need not here enquire into the scope of a principle the exact bearing of which is highly 
controversial, for it is clear that it can have no application in circumstances in which the Court 

                                                                                                                                                              
vol. LXXVIIIa, IFA, 1993 Florence Congress, Kluwer, 1993, 186; Degan, V., L’interprétation des accords en droit 
international, Martinus Nijhoff, La Haye, 1963, 134).   
59 Fitzmaurice, G., The Law and Procedure of the International Court of Justice, Vol. 1, Grotius Publications, 
Cambridge, 1986, 341-343; Sinclair, I., The Vienna Convention on the Law of Treaties, 2nd ed., Manchester University 
Press, 1984, 130-131. 
60 Engelen, F., Interpretation of Tax Treaties under International Law, Doctoral Series, no.7, I.B.F.D., 2005, 172-185. 
61 YBILC, 1966-2, 219, §6. 
62 YBILC 1966-2, 220 and 223, § 11.   
63 PCIJ, 19 August 1929, Free Zone of Upper Savoy and Gex-case, PCIJ Series A, no. 22, 1929, 13. 
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would have to go beyond what can reasonably be regarded as being a process of interpretation, 
and would have to engage in a process of rectification or revision. Rights cannot be presumed to 
exist merely because it might seem desirable that they should”. The Court went on to say that it: 
“(…) cannot remedy a deficiency if, in order to do so, it had to exceed the bounds of normal 
judicial action (…). The Court cannot however presume what the wishes and intentions of those 
concerned would have been in anticipation of events that were neither foreseeable (…)”64. 
According to I. Sinclair: “If the (“Vienna”, LDB) Convention rules are applied in this sense – 
that is to say, if consideration of the object and purpose is largely confined to the terms of the 
treaty itself – the danger that teleological interpretation will involve an excessive departure from 
the text is minimised”65. 
 
26. It follows that any interpretation that gives effect to the object and purpose of the treaty and 
considers the intentions of the parties must be supported by the operative provisions of the treaty. 
Such interpretation will be referred to hereafter as “purposive interpretation”. Any interpretation 
of a treaty whereby the achievement of the treaty’s objective is the prevailing factor over and 
above what is expressed or necessarily implied in the actual terms of the treaty – which will be 
referred to as “teleological interpretation” - is not in accordance with the rules of the VC.  
 
27. The Commentary to the VC also makes it clear the the interpreter is not allowed to engage in 
an investigation ab initio into the parties’ intentions without having regard to the actual text of the 
treaty. The enterprise of determining the intentions of the parties to the treaty is not a search for a 
subjective determination but an objective determination derived from and supported by the 
operative provisions of the treaty itself and the interpretive material to which one should or could 
have recourse under Art. 31 and 32 VC66. Accordingly, where a party to a treaty alleges the 

                                                      
64 ICJ, 21 December 1962, South West Africa-case, ICJ Reports, 1962, 48-49. The Federal Court of Australia reached a 
similar conclusion (Federal Court of Australia, 20 August 1997, Lamesa Holding BV v. Commissioner of Taxation, 
(1997) 36 ATR 589, 97 ATC 4752.).  
In his overview of the ICJ’s case law on treaty interpretation between 1970-1997 Judge Torrez Bernardez notes a more 
subjective approach not supported by the text of the treaty in some of the Court’s decisions and expresses his 
dissatisfaction therewith (Torres Bernardez, S., Interpretation of Treaties by the International Court of Justice 
Following the Adoption of the 1969 Vienna Convention on the Law of Treaties, Liber Amicorum Professor I. Seidl-
Hohenveldern, Hafner, G. et alia (eds.), Kluwer Law International, 1998, 747).  
See also the Opinion of Judge Fitzmaurice in the above quoted National Union of Belgian Police-case decided by the 
ECHR: “(…) the hallowed rule of textual interpretation of a treaty lies precisely in the fact that the intentions of the 
parties are supposed to be expressed or embodied in – or derivable from – the text which they finally draw up, and may 
not therefore be legitimately sought elsewhere save exceptional circumstances; and a fortiori may certainly not be 
subsequently imported under the guise of objects and purposes not thought of at that time (…). But what I find 
impossible to accept is the implied suggestion that because the Convention has a constitutional aspect, the ordinary 
rules of treaty interpretation can be ignored or brushed aside in the interest of promoting objects or purposes not 
intended by the parties (…)”. 
65 Sinclair, I., The Vienna Convention on the Law of Treaties, 2nd ed., Manchester University Press, 1984, 118.  
66 See Separate Opinion of Judge Torrez-Bernardez in the El Salvador/Honduras-case: “What constitutes the object and 
purpose of the treaty interpretation process today is the elucidation of the intentions of the parties as expressed in the 
text of the treaty, presumed to be the authentic expression of the intention of the paties. In this objective environment, 
the object and purpose of the interpretation is not the “words” but the “intentions” of the parties as reflected in the 
terms used in the text of the treaty”. (ICJ, 11 September 1992, Land, Island and Marine Frontier Dispute (El 
Salvador/Honduras), ICJ Reports, 1992, 371). See also Ward, D., et alia, The Interpretation of Income Tax Treaties 
With Particular Reference to the Commentaries on the OECD Model, I.B.F.D. Publications, 2005, 31 et seq.; 
Fitzmaurice, G., The Law and Procedure of the International Court of Justice, Vol. 1, Grotius Publications, Cambridge, 
1986, 341. 
F. Engelen questions, however, whether a conflict between text and object and purpose can arise. He observes that Art. 
31 VC embodies an integrated rule of interpretation according to which the ordinary meaning is to be derived from the 
context and the object and purpose of the treaty (Engelen, F., Interpretation of Tax Treaties under International Law, 
Doctoral Series, no.7, IBFD, 2005, 173-175). In my view such an integrated interpretive method does not exclude 
conflicts between the ordinary meaning of the terms and object and purpose of the treaty in particular in case of tax 
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existence of intentions which cannot be found in the text of the treaty or in the permissible 
interpretative material, the meaning of a term expressed in the treaty itself, either in the plain 
words or by necessary implication as established under Art. 31 and 32 VC, must prevail67. Such 
meaning is the only one that reflects the common intention of the treaty partners. Thus, giving 
consideration to the parties’ intentions in the sense of what was or may have been on the mind of 
treaty negotiators, but which is not reflected in the text of the treaty or the permissible material 
under Art. 31 and 32 VC and which eventually contradicts the ordinary meaning of a term is not 
permitted under the VC.  
 
28. However, practices may differ between States. J. Avery Jones discusses several UK 
judgments concerning UK tax treaties whereby Courts have applied the ordinary meaning of the 
treaty terms, notwithstanding the fact that the result may not have squared with the subjective 
intentions of the Contracting States. The UK Courts applied an objective determination of the 
parties’ intention and found that it is the expressed intention which matters, even if the result may 
contradict what the parties really intended but failed to clearly express68. Such is the obverse of a 
teleological interpretation. US Courts, on the other hand, tend to have less regard to the text and 
more to the intentions of the parties. The object and purpose of the treaty is closely looked at and 
Courts are not hesistant to let the intentions of the parties (reflected in the treaty’s object and 
purpose) prevail over the plain or literal meaning of a treaty term69. For a discussion of this US 
case law see infra 4.2.5. 
 
29. Obviously, the next question to be addressed is where the object and purpose of the treaty are 
to be found. In view of the textual interpretation approach and the resulting objective 
determination of the parties’ intention it is clear that – save for what is said hereafter - no recourse 
can be had to materials extrinsic to the treaty, but that the object and purpose is to be derived 
from the text and context of the treaty itself. The preamble typically states in explicit terms the 
treaty’s object and purpose70. The treaty’s object and purpose, as set forth in the preamble, should 
naturally be concretized in the treaty’s operative provisions taken as a whole. According to Art. 
32 VC the preparatory work to the treaty is one of the supplementary means of interpretation to 
be used only to confirm a meaning of a treaty term after having applied the general rule of 
interpretation ex Art. 31 VC or to overturn the meaning so-obtained where the application of the 
general rule leads to ambiguous, obscure, manifestly absurd or unreasonable results. Accordingly, 
recourse to preparatory work for purposes of determining the parties’ intention to the treaty is 
only secondary (see infra 3.1.3). A particular case is the Belgium/Netherlands tax treaty. In 
connection with the treaty both Contracting States have prepared a Joint Explanatory 
Memorandum setting out their common understanding to the provisions of the treaty. It has been 
approved by the parliaments of both Contracting States together with the treaty71. Such Joint 
Explanatory Memorandum qualifies as “any agreement relating to the treaty which was made 
between all the parties in connexion with the conclusion of the treaty” within Art. 31 (2) (a) VC 

                                                                                                                                                              
treaties that have many objects and purposes. This study includes a number of examples. See e.g. 3.3.1.2.1 (margin nos. 
106-107); 4.1.2. (margin no. 162); 6.2.4.1.1. (margin nos. 340-341); 6.3.4.1.1. (margin no. 388). 
67 Engelen, F., Interpretation of Tax Treaties under International Law, Doctoral Series, no.7, I.B.F.D., 2005, 429; 
Vogel, K., Prokisch, R., Interpretation of Double Taxation Conventions, General Report, Cah. Dr. Fisc. Int., vol. 
LXXVIIIa, IFA, 1993 Florence Congress, Kluwer, 1993, 72; Sinclair, I., The Vienna Convention on the Law of 
Treaties, 2nd ed., Manchester University Press, 1984, 128 et seq.. 
68 Avery Jones, J. Interpretation of Double Taxation Conventions, United Kingdom Report, Cah. Dr. Fisc. Int., vol. 
LXXVIIIa, IFA, 1993 Florence Congress, Kluwer, 1993, 604.  
69 Aust, A., Modern Treaty Law and Practice, Cambridge University Press, 2004, 160.  
70 Fitzmaurice, G., The Law and Procedure of the International Court of Justice, Vol. 1, Grotius Publications, 
Cambridge, 1986, 361-363; YBILC, 1966-2, 221, §12.  
71 From a Belgian perspective the term “approved” must be somewhat qualified. The Memorandum was attached to the 
“Memorie van Toelichting” that accompanied the draft bill discussed and adopted by Parliament.  
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and thus forms part of the context of the treaty72. It is an instrument binding on the parties under 
international law and must thus be taken into consideration for purposes of interpreting the 
Belgium/Netherlands tax treaty. This Joint Explanatory Memorandum to the 
Belgium/Netherlands treaty is unique as it is the only one in its kind in the history of Belgian tax 
treaty making. However, it may be ineffective under Belgian domestic law. As far as I can see, 
the Joint Explanatory Memorandum has not been published in the Official State Gazette. As 
observed before, in order to be binding on individuals a treaty (or an instrument made in 
connection thereto and intending to confer rights and obligations on individuals) must be 
published in that way (see supra 1.2)73. 
 
30. The OECD MC and the accompanying Commentary are the benchmarks against which tax 
treaties between developed countries and more and more between developed and developing 
countries are negotiated. The policies regarding the negotiation, application and interpretation of 
tax treaties of the OECD Member Countries74 (and since 1997 the Associated Countries75) are 
reflected in the Commentary to the OECD MC. OECD Member Countries (and Associated 
Countries) that disagree with the text of a provision included in the OECD MC make reservations 
to the Model provision in the Commentary and Countries that are unable to agree with the 
proposed interpretation of the provisions of the OECD MC make observations in the 
Commentary. Belgium is a founding member of the OECD and participates in the work of the 
Committee on Fiscal Affairs of the OECD. Belgium has currently formulated 7 reservations to 
the provisions of the OECD MC and 2 observations to the interpretation of the provisions of the 
OECD MC76. The current Belgian policy in the negotiation, application and interpretation of tax 
                                                      
72 F. Engelen argues, with reference to the ICJ-decision in the Ambatielos-case (ICJ, 1 July 1952, ICJ Reports, 1952, 
44), that the Joint Explanatory Memorandum could be in the nature of an interpretation clause and that it should as such 
be regarded as an integral part of the treaty and thus be considered for interpretation purposes (Engelen, F., 
Interpretation of Tax Treaties under International Law, Doctoral Series, no.7, I.B.F.D., 2005, 189 and 430). The 
discussion is not entirely academic. Art. 28 (3) of the Belgium/Netherlands tax treaty provides that the Competent 
Authorities shall endeavour to resolve by mutual agreement any difficulties or doubts arising as to the interpretation or 
application of the treaty. If the Joint Explanatory Memorandum is part of the treaty, any application or interpretation 
issues arising under it may be resolved by the Competent Authorities. If, on the other hand, it is treaty context, the 
Competent Authorities have no power to resolve the difficulty. Whether the Joint Explanatory Memorandum is part of 
the treaty or not depends, as the Commentary on the VC (YBILC, 1996-2, 221, §13) and the ICJ-decision in 
Ambatielos indicate, on the (express or implied) intention of the parties. There is in my opinion no express wording in 
the Joint Explanatory Memorandum that permits the conclusion that the instrument is in the nature of an interpretative 
agreement. On the other hand, the fact that both Parliaments have approved it together with the treaty seems to be an 
indication that it is. However, the fact that the Joint Explanatory Memorandum has not been published in the Belgian 
Official State Gazette, like a treaty, (see next footnote) is a factor that militates against considering it as part of the 
treaty.  
73 An interesting parallel may be drawn with a decision of the Court of Appeals of Gent, 19 January 2001 (T. 
Strafrecht, 2001, 267). Belgium recorded a reservation on a treaty. The treaty was approved by both Chambers of 
Parliament and published in the Official State Gazette. The reservation though was adopted by a resolution of the 
Senate. It had not been approved by the Chamber and it had not been published in the Official State Gazette. The Court 
held that the reservation could not have any legal effect in Belgium. 
74 The 30 current OECD Member Countries are: Australia, Austria, Belgium, Canada, Czech Republic, Denmark, 
France, Finland, Germany, Greece, Hungary, Iceland, Ireland, Italy, Japan, Korea, Luxembourg, Mexico, New Zealand, 
Norway, Poland, Portugal, Slovak Republic, Spain, Sweden, Switzerland, Turkey, United Kingdom and United States. 
They are referred to in this study as the “OECD Member Countries”. 
75 Since 1997 a number of non-OECD Member Countries have been invited to express their position with regard to the 
OECD MC and its Commentary on a periodic basis in the Commentary. They are referred to in this study as the 
“Associated Countries”. Today they include the following 25 countries: Albania, Argentina, Belarus, Brazil, Bulgaria, 
China, Croatia, Estonia, Gabon, Israel, Ivory Coast, Latvia, Lithuania, Malaysia, Morocco, Philippines, Romania, 
Russia, Serbia/Montenegro, Slovenia, South Africa, Thailand, Tunisia, Ukraine and Vietnam.   
76 The reservations are: on Art. 10 and 11 (including in the “dividend”-definition, income –even if paid in the form of 
interest – that is subject to the same taxation as income from shares in the domestic law of the source State) (OECD 
Commentary on Art. 10, § 78 and on Art. 11, § 42); on Art. 12 (inclusion of a “source”-definition) (OECD 
Commentary on Art. 12, § 48); on Art. 13 (4) (no inclusion of Art. 13 (4) on real estate holding companies in Belgian 
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treaties is to closely follow the 1997 Recommendation of the OECD Council to the Member 
Countries77. M. Devillet, a high-raking official of the Belgian tax administration has summarized 
the current Belgian position as follows: “Sauf exception, l’Administration fiscale belge a pour 
politique de s’aligner sur l’interprétation adoptée par les Commentaires, même si auparavant 
elle interprétait une disposition différemment ou même si elle a défendu une position différente 
lors des discussions des Commentaires de l’OCDE. L’interprétation adoptée par les 
Commentaires résulte, en effet, d’un consensus et reflète la position d’une majorité d’Etats 
membres. Se conformer à cette interprétation majoritaire constitue, dès lors, la meilleure 
manière d’éviter les doubles impositions et les absences d’imposition »78. For a further discussion 
on the Belgian tax treaty policy see infra 3.3.3.4. According to the OECD itself neither the OECD 
MC, nor the accompanying Commentary are meant to be binding international law instruments 
for purposes of interpreting bilateral tax treaties that are based on the OECD MC and its 
Commentary. I explain my views on the value of the Commentary for the interpretation of tax 
treaties hereafter sub 2.3.            
 
2.1.3. ARTICLE 32: SUPPLEMENTARY MEANS OF INTERPRETATION 
 
31. Art. 32 VC describes for which purposes one may have recourse to supplementary means of 
interpretation and enumerates some of such supplementary means. The separation of the 
supplementary means of interpretation in Art. 32 VC from the general rule of interpretation set 
forth in Art. 32 VC does not mean that timing wise there are two distinct phases of interpretation 
or that the supplementary means constitute an alternative or autonomous method of interpretation. 
On the contrary, the process of interpretation is a unity and all material available must be 
reviewed concurrently79. The purpose of the separation of the elements designated as 
supplementary means of interpretation from the elements that form part of the general rule of 
interpretation is to denote the relative weight ascribed to the various elements for purposes of 
interpretation80. The intrinsic and extrinsic elements that have an authentic and binding value are 

                                                                                                                                                              
treaties) (OECD Commentary on Art. 13, § 51); on Art. 16 (remuneration of directors in respect of daily activities and 
remuneration of “werkende vennoten” in companies other than joint stock companies is taxable under Art. 15) (OECD 
Commentary on Art. 16, § 6); on Art. 21 (taxing rights conferred to source State if income is not effectively taxed in 
residence State (OECD Commentary on Art. 21, § 16); on Art. 26 (non inclusion of Art. 26 (5) OECD MC) (OECD 
Commentary on Art. 26, § 25). 
The observations are: a joint observation on Art. 1, 7 and 10 (5) on CFC-Legislation (OECD Commentary on Art. 1, § 
27.4, on Art. 7, § 40.1 and on Art. 10, § 68.1) and one on Art. 25 (APA possible even if Art. 9 (2) is not included in the 
treaty) (OECD Commentary on Art. 25, § 49). 
77 OECD Recommendation of 23 October 1997 according to which the Council recommends the Governments of 
Member Countries to: (1) pursue their efforts to conclude bilateral tax conventions on income and capital with those 
Member countries, and where appropriate with non-Member countries, with which they have not yet entered into such 
conventions, and to revise those of the existing conventions that may no longer reflect present-day needs; (2) when 
concluding new bilateral conventions or revising existing bilateral conventions, to conform to the Model Tax 
Convention, as interpreted by the Commentaries thereon; (3) that their tax administrations follow the Commentaries on 
the articles of the Model Tax Convention, as modified from time to time, when applying and interpreting the provisions 
of their bilateral tax conventions that are based on these Articles.  
78 Devillet, M., Les Nouveaux Commentaires OCDE sur les Conventions Fiscales de la Double Imposition et leurs 
Conséquences en Belgique, IFA Seminar Belgian Branch, Brussels, 6 December 2005, 2-3. It is assumed that – absent 
any indications to the contrary in the quoted paper of M. Devillet - the « sauf exception »- proviso in the beginning of 
the quote refers to the aforementioned reservations and observations which Belgium recorded to the OECD MC and its 
Commentary. The Belgian tax authorities had already implicitly expressed the point of view of M. Devillet in their 
Circular Letter of 2004 ((Circular Letter, 16 January 2004, no. AFZ/2004/0053, 11 and 22-23). 
79 Torres Bernardez, S., Interpretation of Treaties by the International Court of Justice Following the Adoption of the 
1969 Vienna Convention on the Law of Treaties, Liber Amicorum Professor I. Seidl-Hohenveldern, Hafner, G. et alia 
(eds.), Kluwer Law International, 1998, 744; Sinclair, I., The Vienna Convention on the Law of Treaties, 2nd ed., 
Manchester University Press, 1984, 116-117.   
80 Engelen, F., Interpretation of Tax Treaties under International Law, Doctoral Series, no.7, I.B.F.D., 2005, 329-330.  
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enumerated in Art. 31 VC. The extrinsic elements set forth in Art. 32 VC, although they may 
throw light on the parties’ intentions, are not the authentic expression of any agreement or 
understanding of the parties as to the interpretation and application of the treaty. Recourse to such 
material is permitted to supplement the interpretation otherwise governed by Art. 31 VC in two 
instances which are exhaustively described in Art. 32 VC. First, the interpreter may resort to 
extrinsic material to confirm the meaning of a treaty term derived from the application of the 
general rule of interpretation. Secondly, he may also do so where the application of the general 
rule of interpretation still leaves the meaning ambiguous or obscure or leads to a manifestly 
absurd or unreasonable result. In the latter case, the supplementary means of interpretation are 
used not to confirm, but to determine the meaning of a treaty term. It follows from the way in 
which Art. 32 VC is drafted that recourse to supplementary means is for the purposes of 
elucidating the meaning of the text, not for purposes of ascertaining, independently from the text, 
the intentions of the parties (see margin no. 27). F. Engelen has argued that recourse to 
supplementary means of interpretation should be exceptional. Only where an ambiguity or 
obscurity cannot be resolved by a good faith interpretation, fairly using all elements set forth in 
Art. 31 VC, should Art. 32 VC come into play81. The use of the words “manifestly” in connection 
with “absurd” and “unreasonable” in Art. 32 VC and the Commentary to the VC support that 
view82. However, such overlooks the fact that recourse to supplementary means is permitted also 
to confirm the meaning of a term derived under Art. 31 VC and day-to-day practice also shows a 
different picture. One can almost assume that a dispute about interpretation of treaty terms which 
is to be settled in Court will have arisen because the text is ambiguous or obscure. Naturally 
parties will seek to derive support for their interpretation from the supplementary means of 
interpretation and Courts are regularly called upon to assess the relevance of such material. The 
question can be raised what happens where a study of the supplementary means of interpretation 
provides conclusive evidence that the meaning of a treaty term determined in accordance with 
Art. 31 VC is not the meaning which the parties actually intended. Commentators are divided on 
the issue. In view of the fact that the text of the treaty is presumed to be the authentic expression 
of the parties’ intention and in consideration of the limited role of Art. 32 VC, in my opinion the 
meaning derived from the text of the treaty should prevail, except if it would be ambiguous, 
obscure, manifestly absurd or unreasonable83. If not, Art. 32 VC would be applied beyond the 
limits expressly set forth therein, i.e. not to confirm a meaning but to determine a meaning 
outside the exceptional cases where the use of Art. 32 VC to determine a meaning is permitted. 
Such would lead to a teleological interpretation not intended by the drafters of the VC. The 
practice of US Courts, however, is settled differently84.    
 
32. The drafters of the VC have intentionally omitted to define the term “supplementary means of 
interpretation” and Art. 32 VC sums up two elements which are regarded as supplementary 
means of interpretation (i.e. the preparatory work to the treaty and the circumstances of its 
conclusion)85. Neither of those terms has been further described. The preparatory work to the 

                                                      
81 Engelen, F., Interpretation of Tax Treaties under International Law, Doctoral Series, no.7, I.B.F.D., 2005, 330-331. 
82 YBILC, 1966-2, 223, §19: referring to a “comparative rarity of cases” in which recourse to supplementary means of 
interpretation is made to resolve absurd or unreasonable results. 
83 Concurring: Engelen, F., Interpretation of Tax Treaties under International Law, Doctoral Series, no.7, I.B.F.D., 
2005, 334; Torres Bernardez, S., Interpretation of Treaties by the International Court of Justice Following the 
Adoption of the 1969 Vienna Convention on the Law of Treaties, Liber Amicorum Professor I. Seidl-Hohenveldern, 
Hafner, G. et alia (eds.), Kluwer Law International, 1998, 739. Contra: Aust, A., Modern Treaty Law and Practice, 
Cambridge University Press, 2004, 197 and the references quoted there.  
84 See supra margin no. 28 and infra 4.2.5; The American Law Institute, Federal Income Tax Project, The Advisory 
Group Draft No. 20, November 1, 1990, 39-40 and 50, with further references to US case law. 
In the UK cases referred to above (note under margin no. 28) the Court had no recourse to supplementary means as it 
found that the meaning obtained was not ambiguous etc..  
85 YBILC, 1966-2, 223, §20. “(…) indeed, to do so might only lead to the possible exclusion of relevant evidence”. 
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treaty (“travaux préparatoires”) designates those extrinsic materials which had a formative effect 
on the final draft of the treaty and which assist in the disclosure of the parties’ intentions86. It is 
generally understood as including written material such as successive drafts; conference records; 
explanatory statements by an expert at a codification conference; exchanges of letters or notes 
between parties during the negotiation process etc. The interpretive value of such material 
depends on various factors, such as authenticity; availability and completeness87. In case of tax 
treaties, there is no practice of keeping records of the negotiations of the treaty and recourse to 
preparatory work to a tax treaty will therefore be seldom possible. The “circumstances of 
conclusion” of a treaty, refer to the historical and contemporaneous background against which a 
treaty is concluded88. As a tax treaty is not entered into in a vacuum but within a framework of 
domestic tax law and of other tax treaties which the Contracting States have priorly concluded, 
such domestic law and other tax treaties as well as the practices of the States which are parties to 
the treaty being interpreted in concluding tax treaties are part of the “circumstances of 
conclusion” of such treaty. Doctrine in international public law and the case law of the ICJ 
support the use of other treaties between one of the parties to the treaty being interpreted and 
other parties (so-called “treaties in pari materiae”), particularly if such treaties form part of a 
standardized treaty network such as tax treaties based on a Model Convention like the OECD MC 
or UN Model89. However, recourse to supplementary material must be exercised with great 
caution as such material is not the authentic expression of the parties intentions. Also it may be 
incomplete; the drafting may be imprecise etc.) and “their usefulness is often marginal and 
seldom decisive”90.   
 
33. The fact that the term “supplementary means of interpretation” has deliberately not been 
defined may suggest that there is no limit to what constitutes such supplementary means. Such a 
conclusion must, however, be qualified.91. As only instruments that reflect the common intention 

                                                      
86 O’ Connell, D., International Law, 2nd ed., Stevens, London, 1970, 262. 
A different term may be “the legislative history”. 
87 Aust, A., Modern Treaty Law and Practice, Cambridge University Press, 2004, 198. 
Belgian case law having recourse to preparatory work for purposes of interpreting treaties includes : Court of Appeals 
Brussel, 24 April 1997, Pas., 1997, II, 65; Supreme Court, 4 May 1972, Pas., 1972, I, 824; Supreme Court, 8 July 
1955, Pas., 1955, I, 1220. The latter two cases date from before the Belgian ratification of the VC. The first one dates 
from after the ratification and applies the VC rules to a treaty that was entered into before the ratification of the VC (see 
above 2.1.1). 
88 Sinclair, I., The Vienna Convention on the Law of Treaties, 2nd ed., Manchester University Press, 1984, 141. The 
author argues that the surrounding circumstances of the conclusion of the treaty may also be helpful in ascertaining the 
treaty’s object and purpose. The same idea is expressed by Fitzmaurice, G., The Law and Procedure of the 
International Court of Justice, Vol. 1, Grotius Publications, Cambridge, 1986, 340. 
89 Engelen, F., Interpretation of Tax Treaties under International Law, Doctoral Series, no.7, I.B.F.D., 2005, 252-253 
and 336-338 and the authors quoted there. In the Land, Island and Maritime Frontier Dispute (El Salvador/Honduras), 
the ICJ even had recourse to treaties between States that were no parties to the treaty being interpreted (ICJ, 11 
September 1992, ICJ Reports, 1992, 586). 
The following are examples of Court decisions that had recourse to such parallel interpretation of tax treaties: 
Australia: Federal Court of Australia, 20 August 1997, Lamesa Holding BV v. Commissioner of Taxation, (1997) 36 
ATR 589, 97 ATC 4752; Belgium: Supreme Court, 12 October 1973, Pas., 1973, I, 159; United Kingdom: Union 
Texas Petroleum v. Critchley, (1988) STC 691 (confirmed by the Court of Appeal (1990) STC 305); United States: Tax 
Court, 11 April 1983, Estate of Burghardt v. Commissioner, 80 TC 705 (1983).  
90 Aust, A., Modern Treaty Law and Practice, Cambridge University Press, 2004, 198. For other reasons why recourse 
to supplementary means must be undertaken with caution see Engelen, F., Interpretation of Tax Treaties under 
International Law, Doctoral Series, no.7, I.B.F.D., 2005, 335 et seq. and the authors quoted there. 
91 Ward, D., Ward’s Tax Treaties 1996-1997, Carswell, Toronto, 1996, 34 (The author, however, quotes several  US 
Court decisions which did rely on unilateral material for purposes of interpreting tax treaties); Vogel, K., Prokisch, R., 
Interpretation of Double Taxation Conventions, General Report, Cah. Dr. Fisc. Int., vol. LXXVIIIa, IFA, 1993 
Florence Congress, Kluwer, 1993, 73. 
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of the parties are to be characterized as preparatory work (which logically follows from the fact 
that a good faith interpretation is a search for the parties’ common intention)92, recourse to 
unilateral documents prepared by only one Contracting State in connection with the treaty or 
subsequent thereto but not approved by the other (such as Circular Letters of the Belgian tax 
authorities or the official Commentary of the Belgian tax authorities on the Belgian tax treaties) 
are of very limited use for purposes of the interpretation of Belgian tax treaties. They are not 
authentic instruments of interpretation to which recourse must be had under Art. 31 nor 
supplementary means of interpretation that may be used under Art. 32 VC. At most, they are 
helpful in clarifying the position of the Belgian tax authorities with respect to the treaty or the 
relevant provision of the treaty93.  
 
2.1.4. ART. 31 AND 32 VC: NO NUMERUS CLAUSUS 
 
34. Art. 31 and 32 VC do not purport to constitute a complete codification of all interpretive rules 
that can be applied to treaties. The Commentary on the VC makes this amply clear: “Most cases 
submitted to international adjudication involve the interpretation of treaties, and the 
jurisprudence of international tribunals is rich in reference to principles and maxims of 
interpretation (…).They are, for the most part, principles of logic and good sense valuable only 
as guides to assist in appreciating the meaning which parties may have intended to attach to the 
expressions that they have employed in a document. Their suitability for use in any given case 
hinges on a variety of considerations which have to be appreciated by the interpreter of the 
document(…). In other words, recourse to many of these principles is discretionary rather than 
obligatory(…). Any attempt to codify the conditions of the application of those principles of 
interpretation whose appropriateness in any given case depends on the particular context and on 
a subjective appreciation of varying circumstances would clearly be inadvisable”94.    
 
Therefore, in addition to the means of interpretation to which one must or may have recourse 
under Art. 31 and 32 VC, the interpreter can resort to any other material that can usefully serve as 
a guide towards establishing the meaning of a treaty term. However, the use of such material is 
not compulsory and its suitability for use in any given case depends on a variety of considerations 
which have first to be appreciated by the interpreter. 
 
2.1.5. CONCLUSION 
 
35. Tax treaties are international agreements between States that confer rights and obligations on 
the subjects of those States (i.e. the taxpayers). They must be interpreted by rules of international 
law, i.e. the provisions of Art. 31-33 VC, which Belgium has ratified and which apply to treaties 
concluded after and before the date at which the VC entered into force in Belgium. Such 
interpretation rules of international law require a more liberal (i.e. less strict) interpretation of tax 
treaty provisions than of rules of domestic tax law95. The primary reason is that Art. 31 VC 

                                                                                                                                                              
A Belgian appellate Court referring to Art. 32 VC resorted to unilateral reports summarizing the treaty negotiations 
prepared independently by Belgium and Germany to resolve an interpretation issue and a language conflict arising 
under a Belgium/Germany treaty (Court of Appeals Brussel, 24 April 1997, Pas., 1997, II, 65).  
92 YBILC, 1966-2, 220, §10; Hill, G., The Interpretation of Double Taxation Agreements – the Australian Experience, 
Bull. I.B.F.D., 2003, 324. 
93 A decision of the Tribunal of Namur interpreting the Belgium/France treaty on the basis on the Com. DTT is 
therefore questionable (Trib. Namur, 25 June 2004, unpublished). The case is discussed by De Broe, L., Kroniek 
Internationaal Belastingrecht 2003-2004, T.R.V., 2004, 666.  
94 YBILC, 1966-2, 217, §3-5. 
95 For a similar view under international law generally: O’ Connell, D., International Law, 2nd ed., Stevens, London, 
1970, 257: “The rules of municipal law for interpretations are not to be utilized unless they can be regarded as 
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mandates an integrated and systematic interpretation of treaties whereby the treaty terms are 
construed in accordance with their ordinary meaning in their context and in light of the object and 
purpose of the treaty. The requirement of interpretation in good faith imposes the interpreter to 
respect the common intentions of the ContractIng States as expressed or implied in the terms of 
the treaty. However, the obligation to consider the object and purpose of the treaty does not allow 
the interpreter to engage in a teleological interpretation whereby such object and purpose become 
the predominant factor in the interpretive process and an interpretation method that achieves best 
the treaty’s objective (eventually evolving over time) is applied over one that accords with the 
ordinary meaning of the treaty terms. 
 
36. I disagree with the authors who argue, on the basis of interpretation principles derived from 
the Belgian Constitution, that Belgian tax treaties are to be construed restrictively like provisions 
of Belgian domestic tax law96. In essence their argument is as follows. Tax treaties are part of the 
Belgian legal order and become enforceable only if they have been approved by statute (see supra 
1.1). Therefore, tax treaties like domestic tax statutes must be interpreted strictly. Also, according 
to Art. 172 of the Constitution tax exemptions must be enacted by a statute. Such exempting 
statutes are to be construed narrowly and the taxpayer must prove that he satisfies the conditions 
to claim the exemption (see Part Two, 2.3.1.1). Because treaties allocate taxing rights amongst 
the two States, they provide for a reduction or exemption from tax, irrespective whether Belgium 
is the source State of the income or the residence State of the taxpayer. Hence, to that extent 
treaties must be construed narrowly like domestic exempting statutes. In my view this argument 
overlooks the fact that a tax treaty is not a domestic statute but an international agreement 
between States. It is the treaty itself, irrespective of its approval by Parliament, which creates the 
binding agreement under international law. Its interpretation is governed by a distinct set of 
internationally agreed rules (i.e. the VC) that has been ratified by Belgium. The approving statute 
is not a normative, but a mere formalistic provision. Such has been expressly recognized by the 
Supreme Court in the landmark decision “Franco Suisse Le Ski” (see supra 1.1) and in two cases 
concerning the interpretation of tax treaties97. In the latter two cases the Court decided that no 
conclusions with respect to the interpretation of tax treaties can be drawn from the statute 
approving the treaty. Since it is not a normative provision it offers no legal basis to make use of 
the interpretation principles of domestic tax statutes to construe tax treaty terms. Also, since the 
approving statute has no normative function, it can in my view not be argued that it introduces an 
exemption in Belgian tax law which, according to the authors, is the justification for the narrow 
interpretation of tax treaties. In addition, arguably the distributive provisions of tax treaties do not 
introduce exemptions in domestic tax law either. They allocate taxing power amongst the two 
contracting States and they may or may not require a State from not exercising its taxing powers 
existing under domestic law. They are in essence rules that may restrict a State’s taxing rights. 
Also, the relief provision of Belgian tax treaties (Art. 23 A (1) OECD MC) does not introduce an 
exemption in Belgian tax law. The relief provision merely confirms an exemption method which 
is already embedded in the BITC (i.e. Art. 155 or Art. 202 BITC). The argument that the 
provisions of the Constitution prevail over tax treaties and thus permit or require a narrow 
                                                                                                                                                              
“general principles of law recognized by civilized nations”. Hence, the restrictive rule of common low relating to 
literal interpretation has no place in international law”. Concurring under Belgian tax law: Deblauwe, R., Trusts en 
Inkomstenbelastingen, T.F.R., 1990, 110; Claeys Boùùaert, I., Verdragen ter voorkoming van internationale dubbele 
belasting: hoofdtrekken en leemten, Liber Amicorum F. Dumon, Kluwer, 1983, 1008-1010 (without reference to the 
VC) and under Canadian tax law: Ward, D., Ward’s Tax Treaties, Carswell, Toronto, 1996, 14-16. 
96 Eynatten, W., et alia, The Concept of “Beneficial Owner” under Belgian Tax Law: Legal Interpretation is 
maintained, Intertax, 2003, 538; Muyldermans, J., et alia, Het begrip “Uiteindelijk gerechtigde” naar (Belgisch) 
fiscaal recht: juridische invulling houdt stand, A.F.T., 2002, 361; Peeters, B., Interpretatie van 
dubbelbelastingovereenkomsten, T.F.R., 1993, 182-183. 
97 Supreme Court, 27 May 1971, Pas., I, 886; Supreme Court, 12 March 1968, Pas., 1968, I, 874; Supreme Court, 16 
January 1968, Pas., 1968, I, 625. 
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construction of tax treaties cannot be endorsed. First, there is no such general rule under Belgian 
law. A tax treaty will be set aside by and the Constitution will prevail only if it is proven that the 
treaty conflicts with the aforementioned Art. 170-172 of the Constitution or the Constitutional 
provisions on non-discrimination. The application of the interpretation rules of the VC to tax 
treaties does in my opinion not lead to a conflict between the treaty and Art. 170-172 of the 
Constitution98. Finally, the argument that a narrow construction of tax treaties is justified to 
protect the interest of Contracting States to give up as little as possible of their sovereign rights 
can not be followed. It erodes the rules of the VC  – by which Belgium is bound - of their 
substance (in particular Art. 26 and 27 and Art. 31-33). I concede that where a treaty permits to 
have recourse to the domestic law meaning of an undefined treaty term (Art. 3 (2) OECD MC; 
see infra 2.2), inevitably principles of interpretation of domestic tax statutes are imported into the 
treaty. However, outside Art. 3 (2) OECD MC such national reflexes are a fortiori misplaced. 
Art. 3 (2) OECD MC itself should not be an excuse to utilize principles of domestic law for 
puposes of interpreting tax treaties if such principles do not square with those accepted 
internationally99. 
 
2.2. Application of domestic law to tax treaties 
 
37. The interpretation of tax treaties, unlike most other international agreements, is coloured by 
the specific incorporation of the domestic law into the meaning of certain terms used in the treaty. 
Examples of Articles incorporating the domestic law meaning of treaty terms (under the law of 
the residence State or the source State) into the OECD MC are: Art. 4 (1) (“resident of a 
Contracting State”); Art. 6 (2) (“immovable property”) and Art. 10 (3) (“dividend”). Many 
Belgian tax treaties, unlike the OECD MC, include a reference to the domestic law meaning of 
the term “interest” in Art. 11 (3). In addition, the OECD MC and the Belgian treaties, further 
incorporate domestic law into the treaty by the reference in Art. 3 (2) OECD MC to the domestic 
law of the State applying the treaty for purposes of construing the meaning of terms that are not 
or not fully defined in the treaty.  Art. 3 (2) OECD MC gives rises to several fundamental 
questions. Some of those will be discussed hereafter to the extent that they are relevant for the 
purposes of this study. Art. 10 (3) and 11 (3) OECD MC are of also of relevance for this study. 
They are not addressed in this Section, but will be discussed in relationship to the application of 
domestic thin capitalization provisions and the Belgian GAAR (see infra 6.1.1.2 and 6.2.2.1).   
 
2.2.1. ART. 3 (2) OECD MC: A RULE ON TREATY INTERPRETATION INCLUDED IN 
THE OECD MC 
 
38. Art. 3 (2) OECD MC provides: “As regards the application of the Convention at any time by 
a Contracting State, any term not defined therein shall, unless the context otherwise requires, 
have the meaning that it has at that time under the law of that State for the purposes of the taxes 
to which the Convention applies, any meaning under the applicable tax laws of that State 
prevailing over a meaning given to the term under other laws of that State”. 
 
                                                      
98 The fact that the Court of Arbitration has claimed jurisdiction on issues of compatibility of Belgian treaties with the 
Belgian Constitution because the treaties are to be approved by statute is in my view irrelevant for the debate on 
interpretation of treaties. The Court has jurisdiction only if a statute conflicts with the Constitution (Art. 26 (1) 1° Law 
of 6 January 1989). For procedural reasons the Court can only hear cases of compatibility of treaties with the 
Constitution by having recourse to the approving statute and it then extends its jurisdiction to the provisions of the 
treaty. Such does not alter the fact that the approving statute has no normative function. 
99 Vogel, K., Prokisch, R., Interpretation of Double Taxation Conventions, General Report, Cah. Dr. Fisc. Int., vol. 
LXXVIIIa, IFA, 1993 Florence Congress, Kluwer, 1993, 79.  
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39. Art. 3 (2) OECD MC and the other aforementioned provisions referring to the domestic law 
meaning of treaty terms deviate from the view which is implicit in Art. 31 VC that a treaty term 
should have the same meaning in both Contracting States as it is the expression of their common 
intention. Although the views on the rational for including a reference to domestic law in a tax 
treaty differ (see also infra margin no. 57), it is sensible for the distributive and relieving 
provisions of the treaty to follow the definitions used in the domestic taxing provisions as closely 
as possible, even though the result may be that the same term has a different meaning in each 
State. Indeed, tax treaties operate in close conjunction with domestic tax law. They restrict a 
State’s domestic taxing rights, i.e. they relieve from tax items of income which a State would in 
the absence of a treaty have taxed. So, it is desirable that to the largest extent possible the 
relieving provisions of the treaty match with the domestic law taxing provisions100. The 
prevailing view amongst commentators is that Art. 3 (2) OECD MC is a lex specialis in relation 
to Art. 31 and 32 VC101.  Accordingly, the interpretation of any undefined treaty term is in 
principle governed exclusively by Art. 3 (2) VC and not by the provisions of the VC102. However, 
this is not to say that the rules on interpretation laid down in the VC are of no relevance for 
purposes of construing the terms of Art. 3 (2) OECD MC itself. As Art. 3 (2) OECD MC is a 
treaty provision it must itself be interpreted in accordance with the rules of Art. 31 and 32 VC103. 
Some of the implications thereof are discussed further hereafter. 
 
40. The influence of domestic legislation on a tax treaty and its interpretation is particularly 
relevant in the context of tax avoidance. Many treaty provisions are vague and undefined (see 
supra margin no.21). Domestic anti-avoidance legislation is often very specific and may utilize 
provisions that (i) recharacterize the nature of transactions or of items of income; (ii) redetermine 
the timing when income is earned; (iii) redetermine the taxpayer who is considered to have 
earned the income etc., often by virtue of fictions or deeming provisions. It is therefore necessary 
to determine the extent to which such anti-avoidance rules are incorporated by reference into a 
tax treaty as a consequence of Art. 3 (2) OECD MC104.  
 

                                                      
100 For further discussion see e.g. Ward, D., Ward’s Tax Treaties 1996-1997, Carswell, Toronto, 1996, 45; Vogel, K., 
Prokisch, R., Interpretation of Double Taxation Conventions, General Report, Cah. Dr. Fisc. Int., vol. LXXVIIIa, IFA, 
1993 Florence Congress, Kluwer, 1993, 76-77; Sinclair, I., Interpretation of Tax Treaties, Bull. I.B.F.D., 1988, 77; 
Avery Jones, J., Article 3 (2) of the OECD Model Convention and the Commentary To It: Treaty Interpretation, 
European Taxation, 1993, 252; Avery Jones, J., et alia, The Interpretation of Tax Treaties with Particular Reference to 
Article 3 (2) OECD Model, British Tax Review, 1984, 15.  
101 See e.g. Engelen, F., Interpretation of Tax Treaties under International Law, Doctoral Series, no.7, I.B.F.D., 2005, 
477; Wattel, P., Marres, O., Characterization of Fictitious Income under OECD-Patterned Tax Treaties, European 
Taxation, 2003, 70; Ward, D., Ward’s Tax Treaties 1996-1997, Carswell, Toronto, 1996, 45. 
102 Although one could in my view also argue that by including Art. 3 (2) OECD MC in the treaty the Contracting 
States intended that the terms that are not defined in the treaty be given a special meaning, i.e. the one derived from 
domestic law and thus that the meaning so intended falls within Art. 31 (4) VC. For the contrary view, however, see 
Sinclair, I., Interpretation of Tax Treaties, Bull. I.B.F.D., 1988, 77, who argues that the meaning obtained after 
consulting domestic laws is the ordinary meaning.   
103 A view which is shared by Engelen, F., Interpretation of Tax Treaties under International Law, Doctoral Series, 
no.7, I.B.F.D., 2005, 477-481; Wattel, P., Marres, O., Characterization of Fictitious Income under OECD-Patterned 
Tax Treaties, European Taxation, 2003, 70; Ward, D., Ward’s Tax Treaties 1996-1997, Carswell, Toronto, 1996, 44; 
Avery Jones, J., Article 3 (2) of the OECD Model Convention and the Commentary To It: Treaty Interpretation, 
European Taxation, 1993, 254.  
104 A similar question arises under other treaty provisions that invite the application of domestic law. For purposes of 
this study Art. 10 (3) and 11 (3) OECD MC are of relevance. They are not examined in this Section, but will be dealt 
with infra in the Section dealing with thin capitalization rules and the GAAR (see 6.1.1.2 and 6.2.2.1).  
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2.2.1.1. Meaning of some of the expressions used in Art. 3 (2) OECD 
 
2.2.1.1.1. “Any term not defined herein” 
 
41. Art. 3 (2) forms part of Art. 3 of the OECD MC which is, as its title makes clear, concerned 
with definitions. It provides a rule of interpretation for terms used in the treaty but not defined 
therein. The meaning of the English word “term” in Art. 3 (2) is not entirely clear. The question is 
whether the word “term” must be construed literally as referring only to words used in the treaty 
or whether it has a larger meaning. In the official French version of the OECD MC it is translated 
as “terme ou expression”. This suggests that Art. 3 (2) OECD MC intends to refer to more than a 
word. According to the Oxford Dictionary the word “term” refers to “any word, group of words 
expressing a notion or conception or denoting an object or thought”. From that it could be 
derived that the word “term” in Art. 3 (2) extends to single words (e.g. “alienation”; “paid”) but 
also to phrases or parts of phrases (e.g. “where an enterprise of a Contracting State participates 
directly or indirectly in the management, control or capital of an enterprise of the other 
Contracting State”) which have counterparts in the domestic tax laws of the State applying the 
treaty, or in the absence thereof, in any other laws of such State105. Also undefined parts of 
definitions provided in the treaty (an example are the many undefined terms used in the definition 
of “Royalty” in Art. 12 (2) OECD MC) are in my view to be classified under the word “term”. 
Restricting the meaning of the word “term” to single words used in treaties would unnecessarily 
narrow the scope of the provision. Such would not respect the principle of effectiveness following 
from the requirement that a treaty must be construed in good faith (see supra margin no. 18).  
 
2.2.1.1.2. The meaning of the undefined treaty term under the law of the State 
applying the treaty 
 
42. Under the pre-1977 OECD MC a reference was made to the meaning of the undefined treaty 
term under the “laws” of the State applying the treaty in the English version of the OECD MC 
and to “législation” in the French version. In 1977 the text of Art. 3 (2) OECD MC was changed 
to “law” respectively “droit”. In my view “law” and “droit” are more appropriate expressions 
than “laws” and “législation”. The former refer not only to domestic tax statutes but also 
jurisprudence106. There can be no doubt that definitions of undefined treaty terms provided by 
statute are envisaged by Art. 3 (2). However, it is highly likely that any authoritative 
interpretation (such as Court decisions) which further construes and clarifies the meaning of a 
statutory term is taken into consideration as well. Therefore, even where treaties use the term 
“laws” or “législation” it would not be a good faith interpretation of Art. 3 (2) to construe the 
meaning of an undefined treaty term solely by having recourse to the meaning of that term under 
the domestic tax statutes without considering the case law that has further clarified that 
meaning107.  

                                                      
105 Ward, D., Ward’s Tax Treaties 1996-1997, Carswell, Toronto, 1996, 48. Contra: Vogel, K., Prokisch, R., 
Interpretation of Double Taxation Conventions, General Report, Cah. Dr. Fisc. Int., vol. LXXVIIIa, IFA, 1993 
Florence Congress, Kluwer, 1993, 79. 
106 English native authors, however, argue that the term “laws” sometimes means statute law in English but that it is 
often used in the wider sense and thus including the case law (Avery Jones, J.,  et alia, The Interpretation of Tax 
Treaties with Particular Reference to Article 3 (2) OECD Model, British Tax Review, 1984, 19). K. Vogel (a native 
German speaker) disagrees with my conclusion on the French term “legislation” (Vogel, K., Klaus Vogel on Double 
Taxation Conventions, Kluwer Law International, 1997, Third edition, 210).    
107 For examples of Belgian Court decisions whereby undefined treaty terms have been interpreted according to their 
meaning under Belgian domestic law; see Court of Appeals Antwerpen, 12 October 1999, FJF, 2000/154; Court of 
Appeals Brussel, 19 December 1997, R.G.F., 1998, 200; Court of Appeals Brusssel, 14 November 1997, FJF, 99/32; 
Court of Appeals Antwerpen, 15 January 1996, FJF, 96/84; Supreme Court, 18 March 1994, Pas., 1994, I, 283). Some 



 250

 
43. The above discussion is relevant for this study as in some States – but not in Belgium - 
anti-avoidance rules have been judicially developed (e.g. the Dutch “fraus legis”-doctrine; the US 
“substance over form”-or “business purpose”-doctrine; the UK “step by step”-doctrine). It is 
submitted that, to the extent that judicially developed doctrines provide for the meaning of 
undefined treaty terms, they are to be considered for treaty interpretation purposes. It may 
therefore be worthwhile considering the text of e.g. Art. 3 (2) of the Belgium/US and 
Belgium/Netherlands treaty. The Belgium/US treaty refers to “laws”, “wetgeving”, “législation”. 
The French and Dutch authentic versions of the treaty, but not necessarily the English authentic 
version (see footnote under margin no. 42), suggest that only the meaning derived from statutory 
law is relevant for interpreting undefined treaty terms. It highly unlikely that this subtlety would 
stop US Courts from construing undefined treaty terms under the Belgium/US treaty in 
accordance with some of the US judicially developed doctrines108. Art. 3 (2) of the 
Belgium/Netherlands treaty refers to “wetgeving” in the Dutch and “droit” in the French 
authentic version109. This gives rise to a language conflict as “wetgeving” means “législation” in 
French. In view of what has been said before with respect to a good faith interpretation of Art. 3 
(2), it is suggested that this language conflict is resolved in favor of the wider French term “droit” 
and thus that the Dutch term is read as meaning “recht” . Consequently, it is suggested that under 
the treaty with the Netherlands a meaning derived under case law (including the Dutch “fraus 
legis”- doctrine) is to be considered for purposes of interpreting undefined treaty terms. 
 
44. For EC-Member States, EC-law must be considered as well. It is therefore submitted that for 
EC-Member States the term “law” comprises EC-law (treaties; regulations and directives having 
direct effect) as further interpreted by case law, in the first place the case law of the ECJ. If EC-
law having direct effect assigns to an undefined treaty term in connection with taxes to which the 
treaty applies, a meaning which is different from the meaning that such term has under a State’s 
domestic laws, the EC-law meaning prevails. Such follows from the rule according to which EC-
law having direct effect prevails over conflicting domestic law (see Part Four, footnote under 
margin no. 95). In such a case, Art. 3 (2) OECD MC and Art. 31 (3) VC (which requires the 
interpreter to consider for purposes of interpreting a treaty “any relevant rules of international 
law applicable in the relations between the parties”) mandate to consider the EC-law meaning 
for purposes of construing the undefined treaty term110. 
 
45. The meaning of any term not defined in the treaty may be ascertained by reference to the 
meaning it has for purposes of any relevant provision of the domestic law of the Contracting 
States and any meaning given to that term for the purposes of the law imposing the taxes to which 
the treaty applies prevails over all others, including the meaning of such terms in tax laws other 
than tax laws on income and capital111. The reference to the meaning “under the law” of a 
Contracting State means that Art. 3 (2) only deals with terms that have a legal meaning. If such is 

                                                                                                                                                              
of those decisions are discussed by De Broe, L., Werbrouck, J., Kroniek Internationaal Belastingrecht, T.R.V., 2000, 
435 and 1998, 500 et seq.. 
108 In the Aiken-case (discussed infra 4.2.5.), a US Court applied US domestic law, including the “substance over 
form”-doctrine, to construe the undefined treaty term “received by” and cited Art. II (2) of the US/Honduras 
(equivalent to Art. 3 (2) OECD MC) in support for that conclusion. Art. II (2) refers to “laws”.  
109 Under the former treaty no such conflict arose: “wetten” was translated into “législation”. 
110 K. Vogel agrees but on another basis, i.e. common interpretation (Vogel, K., Klaus Vogel on Double Taxation 
Conventions, Kluwer Law International, 1997, Third edition, 211). 
111 Contra: Vogel, K., Klaus Vogel on Double Taxation Conventions, Kluwer Law International, 1997, Third edition, 
210. The author argues that if a term has no meaning outside income and capital tax law, Art. 3 (2) OECD MC is not 
applicable at all. There are many undefined treaty terms that likely will have no specific meaning in tax law, but do 
have a meaning outside tax law (see e.g. body corporate; partnership; trademark; patent; employer; local authority; 
student; artiste and sportsmen etc.). K. Vogel’s position seriously deprives Art. 3 (2) from practical effects. 
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not the case, Art. 3 (2) OECD MC is not applicable and the meaning of such an undefined terms 
is to be ascertained under the treaty by reference to Art. 31 and 32 VC112. It would in my view be 
inappropriate to require the domestic law term to be (almost) identical to the treaty term. Treaties 
use broad and general terminology which is usually expressed in much lesser detail and with 
lesser sophistication than the provisions of domestic law. Also, one may not forget that often the 
authentic language of the treaty will not be the same as the official language of the State of which 
the domestic law is to be used113. Requiring identity of terms would in many instances deprive 
Art. 3 (2) of its practical effects114. It is submitted that under a good faith interpretation of Art. 3 
(2) recourse may be had to similar or equivalent domestic terms.  
 
46. There has been significant debate in literature about the exact meaning of the expression 
“As regards the application of the Convention (…) by a Contracting State”. For the discussion 
that follows it is important to note that the expression uses the word “application”, not 
“interpretation” and that it refers to “application by a Contracting State” in the singular, not 
plural form. It is suggested that such is intentional. Some authors are of the opinion that 
“application” of a tax treaty by a State means “each decision of a fiscal authority or of a court 
concerning a tax question in which the treaty is considered or should be considered” and as a 
treaty usually deals with a situation where a resident of one State derives income from another 
State, both Sates may be called to apply the treaty. In other words, a State applies the treaty, 
according to those authors, each time such State reads a treaty to find out whether is allowed to 
tax and if the term is undefined in the treaty it applies the meaning of such term under its 
domestic law115. J. Avery Jones has expressed another view, which I share. According to the 
author there is “application” of a treaty when a State uses the provisions of a treaty to reach a 
different taxation result from that under domestic law116. The result of this reasoning is one of 
three possibilities. The first is that the source State applies the treaty by exempting the income as 
characterized under its domestic law. In that case the residence State does not apply the treaty at 
all. It taxes the income under its domestic law totally unaffected by the treaty. The second 
possibility is that the source State is not prevented by the treaty from taxing under its domestic 
law. In such a case only the residence State applies the treaty which it does by giving relief for 
double taxation under its domestic credit or exemption method. In doing so, the residence State is 
not applying the treaty in a way which depends on its domestic law characterization of the 
income. In this respect the residence State must only satisfy itself that the source State has taxed 
the income in accordance with the Convention as is required by the express terms of Art. 23 A/B 
OECD MC117. Such is a matter solely for the source State and its characterization of the income 
and does not in any way depend on the characterization of the income under the domestic law of 
the residence State. As both Contracting States have agreed to include Art. 3 (2) in the treaty, 
                                                      
112 The Dutch Hoge Raad even ruled that Art. 3 (2) OEC D MC could not be applied to determine the meaning of an 
undefined treaty term (“present” in Art. 15 (2) (a) OECD MC) if that term is not used in a similar context in any 
provision of Dutch domestic law and thus that it must be interpreted in accordance with  Art. 31 and 32 VC (Hoge 
Raad, 21 February 2003, BNB, 2003/177c). The case is discussed by Engelen, F., Interpretation of Tax Treaties under 
International Law, Doctoral Series, no.7, I.B.F.D., 2005, 486-488. 
113 The authentic or prevailing language of more than 50% of the Belgian treaties is English. 
114 Wattel, P., Marres, O., Characterization of Fictitious Income under OECD-Patterned Tax Treaties, European 
Taxation, 2003, 70. 
115 Engelen, F., Interpretation of Tax Treaties under International Law, Doctoral Series, no.7, I.B.F.D., 2005, 484;  
Vogel, K., Klaus Vogel on Double Taxation Conventions, Kluwer Law International, 1997, Third edition, 211 et seq.; 
Peeters, B., De interpretatie van dubbelbelastingovereenkomsten, T.F.R., 1993, 188; Shannon, H., US Income Tax 
Treaties, Reference to Domestic Law for the Meaning of Undefined Terms, Intertax, 1989, 457. 
116 Avery Jones, J., Qualification Conflicts: The Meaning of Application in Article 3 (2) of the OECD Model, 
Festschrift für Karl Beusch zum 68. Geburtstag am 31. Oktober 1993, Walter de Gruyter, Berlin/New York, 1993, 43-
62.    
117 Art. 23 A/B OECD MC reads in its relevant part of as follows: “income, which in accordance with the provisions of 
this Convention, may be taxed in the other Contracting State”.  
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under a good faith interpretation the residence State cannot deny the right of the source State to 
apply its domestic law definition in imposing tax on residents of the residence State118. Of course, 
the residence State still needs to characterize the income, but that is for purpose of taxing the 
income under its domestic law (e.g. characterization of the income for purposes of granting tax 
credit), not for purposes connected with the treaty. The third possibility is that where the source 
State applies the treaty by charging a reduced rate of withholding tax – and thus applies the treaty 
in the same way as the first possibility -, while the residence State gives credit for the withholding 
tax – and thus also applies the treaty in the same way as it does under the second possibility, 
which again does not involve using its own characterization of the income. In the first and third 
possibility only one State (i.e. the source State) uses its domestic law characterization of the 
income and in the second case neither State applies the treaty by its domestic law definition of 
income in any given situation. Thus, there is no scope for conflict between by both States 
applying their domestic law characterization to an item of income and reaching different answers.   
 
2.2.1.1.3. Static v. ambulatory interpretation? 
 
47. The reference to the domestic law meaning in a tax treaty carries the inherent difficulty that 
domestic law, and thus the meaning derived from domestic law, may change over time. One of 
the main interpretation issues caused by Art. 3 (2) OECD MC is to know whether one applies the 
domestic law meaning of the undefined term when the treaty was signed (or came into force) - the 
so-called static or historical interpretation method – or the meaning when the treaty is applied, i.e. 
when the tax is imposed – the so-called ambulatory or dynamic interpretation method. Under 
international public law the views on this question differ119. However, I. Sinclair, one of the 
leading authorities on treaty interpretation, demonstrated, inter alia by analyzing the case law of 
the ICJ, that the prevailing view under international public law supports the dynamic 
interpretation of undefined treaty terms and the author concludes that such interpretation method 
is appropriate for purposes of applying Art. 3 (2 ) OECD MC, notwithstanding the fact that such 

                                                      
118 Here in particular the opinions of both schools of thought diverge. According to K. Vogel et alia (a position 
followed by several States that give relief for double taxation by way of exemption – see Belgium Com. DTT 23/124), 
the residence State when deciding to give relief interprets the terms of Art. 23 as meaning “income which, in 
accordance with the treaty as seen from the point of view of the residence State by applying its own domestic law 
characterization, may be taxed in the source State”. It has been objected that such a reading is not in accordance with 
the terms of Art. 23 and its object and purpose as it leads to an increasing number of cases of unrelieved double 
taxation (Avery Jones, J., Some Thoughts on Article 3 (2), Liber Amicorum Luc Hinnekens, Bruylant, 2002, 6-7; De 
Broe, L., et alia, Interpretation of Article 15 (2) (b) of the OECD Model Convention: “Remuneration Paid By, Or on 
Behalf of, an Employer Who Is Not Resident of the Other State, Bull. I.B.F.D., 2000, 519-521). Since the 2000 revision 
of the Commentary on Art. 23 (§ 32. 1 et seq.) the OECD has endorsed the Avery Jones’ reading of Art. 23 A/B. 
Accordingly, in considering relief for the source State’s tax, the only argument that the residence State can put forward 
to deny relief is that such taxation in not in accordance with the provisions of the treaty. This implies that the source 
State has misapplied the treaty (OECD Commentary on Art. 23, § 32.5). Belgium now seems to adhere to this reading 
of Art. 23 A/B OECD MC and should therefore abandon the position expressed in Com. DTT 23/124 (Circular Letter, 
16 January 2004, no. AFZ/2004/0053, 22-23). Some authors question whether the Belgian tax authorities can apply the 
2003 OECD Commentary on Art. 23 to treaties entered into prior to 2003 (see Part One, 2.1.1.2.).   
119 Fitzmaurice, G., The Law and Procedure of the International Court of Justice, Vol. 1, Grotius Publications, 
Cambridge, 1986, 359 et seq.; Lenaerts, K., De voorrang van verdragen bij fiscale normenconflicten. Trefzeker 
uitgangspunt of toevallige uitkomst?, Fiskofoon, 1984, 77-78. 
The latter author discusses the Canadian Supreme Court decision in the Queen v. Melford Developments Inc., 82 
Dominion Tax Cases, 6281 (SCC). The Court ruled that the tax treaty had to be interpreted in a static manner. Canadian 
authors, however, believe that on this point the decision is incorrect and that the Court came to right conclusion but for 
the wrong reason. I.e. the Court should have said that the undefined treaty term (“Interest”) was to be construed in a 
dynamic fashion, but that the later change in Canadian domestic tax law could not be applied for the treaty purposes 
because the context of the treaty required that domestic law was to be disregarded (Ward, D., Ward’s Tax Treaties 
1996-1997, Carswell, Toronto, 1996, 42-48). This issue is discussed below sub 2.2.1.1.4.    
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Article requires an interpretation of domestic law, albeit through a reference by the treaty120. In its 
1992 Commentary the OECD has come out firmly in favor of the ambulatory interpretation 
method and the Commentary states that the ambulatory interpretation of undefined treaty terms is 
implicit in the OECD MC121. In 1995 the text of Art. 3 (2) OECD MC was expressly changed to 
make the OECD’s position explicit in the text of the OECD MC itself (i.e. by adding the words 
“at any time” and “at that time”). The OECD justifies the ambulatory interpretation method for 
reasons of effectiveness. There is a need to apply a tax treaty in a convenient and practical 
manner over time and reference to outdated notions should be avoided as much as possible122. 
Treaties that were entered into before the 1995 change in the OECD MC and which thus do not 
include the specific language on ambulatory interpretation, are obviously vulnerable to static 
interpretation, in particular because the OECD’s position expressed in the Commentary is not 
binding on Courts (see infra 2.3.1). The Belgian tax authorities argued in the Freens-case that the 
undefined terms “Business profits” under the former (1970) Belgium/Netherlands tax treaty  had 
to be construed in a static manner under Art. 3 (2) OECD MC. However, the Belgian Supreme 
Court held that, even for treaties that were entered before 1995, undefined treaty terms are to be 
construed in an ambulatory manner123. Subject to the qualification discussed hereafter 2.2.1.1.4, 
this jurisprudence must be approved.  
 
2.2.1.1.4. Limits to ambulatory interpretation : “good faith” and “unless the context 
otherwise requires” 
 
48. The fact that a treaty permits an interpretation of undefined terms in accordance with the 
domestic law of the State applying the treaty carries the inherent danger that a State could make 
the treaty partially inoperative by subsequently amending its domestic laws (i.c. the scope of the 
undefined treaty terms) in such a way that it distorts the treaty equilibrium. A State could 
manipulate the effect of  a treaty in its own favor by defining in its domestic laws any type of 
income over which it has full (or limited) taxing rights under the treaty, but that is undefined in 
the treaty. In defining such types of income subsequent to entering into the treaty this State could 
recover taxing rights over items of income which the treaty has allocated to the other State and 
upset the treaty bargain. In my view there are two restrictions to such post-treaty changes to 
domestic law which set the limits to the ambulatory interpretation of undefined treaty terms. The 
first one is implicitly provided in tax treaties and follows from Art. 31 VC and the second one 
follows from the express terms of Art. 3 (2) OECD MC itself. Both, however, achieve the same 
result and preclude a State from utilizing a domestic law meaning. I discuss the implied limitation 
first and then I consider the express limitation. 
 
49. Art. 3 (2) OECD MC must not be interpreted in a vacuum but its interpretation itself is subject 
to the general rule of interpretation of Art. 31 VC (see margin no. 39). Thus, the right derived by 
a Contracting State from Art. 3 (2) OECD MC to refer to the relevant provisions of domestic law, 
as modified from time to time, (i.e. ambulatory interpretation) for purposes of interpreting terms 
                                                      
120 Sinclair, I., Interpretation of Tax Treaties, Bull. I.B.F.D., 1988, 83 et seq.. Wattel, P., Marres, O., Characterization 
of Fictitious Income under OECD-Patterned Tax Treaties, European Taxation, 2003, 71, also refer to recent case law 
of the European Court of Human Rights. 
121 OECD Commentary on Art. 3, § 11. Support for that position can be found in Art. 2 (4) (first sentence) of the 
OECD MC according to which the OECD MC also applies to identical or substantially similar taxes introduced post-
signing of the treaty. 
122 OECD Commentary on Art. 3, § 13. 
123 Supreme Court, 21 December 1990, FJF, 91/28. This case illustrates that Belgium was, unlike the statement in § 11 
of the OECD Commentary on Art. 3 (2) OECD MC, not of the opinion that the dynamic interpretation method was 
implicit in tax treaties tailored along the OECD MC. Arguably, a 1968 decision of the Supreme Court (Supreme Court, 
20 February 1968, Rev. F., 1968, 396), can also be said to have endorsed ambulatory interpretation. For later similar 
case law on the subject see infra 3.3.3.1 and footnote under margin no. 122. 
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not defined in the treaty must be exercised in good faith, i.e. fairly and honestly. In my view, the 
interpretation of Art. 3 (2) OECD MC must therefore be subordinated to the general rule of 
interpretation of the VC each time that the use of a domestic law meaning leads to a result that is 
unreasonable or unfair or violates the clear object and purpose of the treaty provision being 
construed or the treaty in general. Such will e.g. be the case where a Contracting State makes the 
treaty inoperative by amending afterwards the scope of undefined treaty terms through changes in 
its domestic law in such a way that it upsets the treaty balance and bargain. A Contracting State 
does not apply a treaty in good faith and thus erodes or evades its obligations under the treaty 
when after the signing of the treaty it modifies the meaning of undefined treaty terms through 
amendments of its domestic law (whether by way of new definitional provisions, fictions or 
otherwise) which the treaty partner could not reasonably foresee when signing the treaty. Such 
will in particular be the case where that State’s sole or main motive in making the amendment is 
to recover taxing rights which it has given up to its treaty partner when signing the treaty and thus 
overrides the treaty124. Upon enacting such subsequent amendments in its domestic law a State 
abuses its right under Art. 3 (2) OECD MC and infringes the provisions of Art. 26 and 27 VC125.  
 
50. The plain words of Art. 3 (2) OECD MC make it clear that the domestic law meaning of 
undefined treaty terms - and thus, with respect to changes made to domestic laws subsequent to a 
treaty, the ambulatory interpretation method -should not be utilized when “the context otherwise 
requires”. A lot of toner has been spent to determine the meaning of the term “context” as used in 
Art. 3 (2) OECD MC. In my view for purposes of applying Art. 3 (2) OECD MC the term 
“context” should not receive a narrow interpretation. As indicated before, the term “context” also 
appears in Art. 31 (2) VC. There the so-called “internal context” of a treaty is defined as 
comprising: the text of the treaty and its preamble and annexes as well as any contemporaneous 
interpretive agreements and instruments made and accepted by the parties to the treaty (see supra 
2.1.2.2.2). However, the term “context” as used in Art. 3 (2) OECD MC must be not be construed 
only by reference to this narrow “internal context”. The term “context” in Art. 3 (2) OECD MC 
does not serve the same purpose as the term “context” used in the VC. In addition, the term 
“context” in the VC was not meant to be used in isolation of such other factors as the object and 
purpose of the treaty (Art. 31 VC); subsequent agreements and practices (e.g. interpretative 
mutual agreements (Art. 31 (3) VC); supplementary means of interpretation (Art. 32 VC) and the 
text of the treaty in other authentic languages (Art. 33 VC). I believe that other material and 
circumstances that clarify the meaning of a term in the particular treaty or the object and purpose 
of the treaty provision being construed should also be included in the term “context” for purposes 
of Art. 3 (2) OECD MC. Such material and circumstances comprise: the OECD Commentary 
current at the time when the treaty was concluded (to the extent not observed by any of the 
Contracting States) and unambiguously ascribing the meaning of an undefined treaty term; other 
tax treaties in pari materiae, in particular those entered into by the Contacting States that are 
parties to the treaty being interpreted; the status of domestic laws of the States when entering into 

                                                      
124 I have expressed this view before in De Broe, L. Hard Times for Emigration Taxes in the EC, Essays in Honour of 
Maarten J. Ellis, A Tax Globalist,Van Arendonk, H. et alia (eds.)  I.B.F.D., 2005, 230-234 and in De Broe, L., 
Emigratiebelastingen: zijn ze verenigbaar met de dubbelbelastingverdragen en het E.G.-recht?, Liber Amicorum 
Hinnekens, Bruylant, 2002, 103-106. It is shared by Wouters, J., Vidal A., The International Law Perspective, Tax 
Treaties and Domestic Law, EC & International Tax Law Services, Vol. 2, IBFD Publications, 2006, 22-23; Engelen, 
F., Interpretation of Tax Treaties under International Law, I.B.F.D., Doctoral Series, no. 7, 489-502; Ward, D., Ward’s 
Tax Treaties 1996-1997, Carswell, Toronto, 1996, 44 and 48; Peeters, B., De internrechtelijke ficties in het Belgisch 
fiscaal recht in het licht van het adagium “pacta sunt servanda”, Liber Amicorum W. Maeckelbergh, Brussel, FHS, 
1993, 343 et seq.; Avery Jones, J., Article 3 (2) of the OECD Model Convention and the Commentary To It: Treaty 
Interpretation, European Taxation, 1993, 254; Sinclair, I., Interpretation of Tax Treaties, Bull. I.B.F.D., 1988, 85.  
125 According to Art. 26 and 27 VC a treaty is binding upon the Contracting States and must be performed by them in 
good faith and a State may not invoke domestic law provisions as a justification for its failure to perform its treaty 
obligations. 
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the treaty; the history and background of the introduction of a term in the OECD MC; etc.126. In 
this study I shall refer to the “external context” of the treaty to mean this broader concept of 
“context”. Material published by only one Contracting State and other unilateral material 
extraneous to the treaty should not be resorted to as they do not express the common intention of 
the treaty partners.  
 
51. The OECD Commentary further elucidates the term “context”, but does not do so in a very 
satisfactorily127. The Commentary states that the “context” of the treaty is constituted in particular 
by the intention of the Contracting States when signing the treaty. It has been argued that such 
description is unhelpful in determining the limits of ambulatory interpretation as it contains “a 
most undesirable suggestion that subjective intention has anything to do with the matter”128. 
Indeed, intentions of the Contracting States must be determined in an entirely objective manner 
and be supported by the express or implied terms of the treaty’s operative provisions (see supra 
margin no. 27). J. Avery Jones therefore concludes that since the treaty negotiators cannot by 
definition have had the new meaning in mind when the treaty was signed, such a statement rather 
points to the conclusion that no, or presumably, only very minor changes in the domestic law 
meaning of an undefined treaty term should have effect for purposes on interpreting the treaty129. 
P. Wattel and O. Marres have suggested a different reading of the OECD Commentary which 
leads to a more reasonable result. They suggest that the Commentary purports to refer to the 
legislation in both Contracting States when the treaty was concluded as parties have taken that 
legislation into account when negotiating the treaty130. Such a position makes sense in the 
framework of ambulatory interpretation. The benchmark against which a change in domestic law 
is to be appreciated is the status of the domestic laws when the treaty was concluded. This is in 
accordance with a view expressed in doctrine and case law that the status of the domestic laws of 
the Contracting State forms part of the “context” for purposes of Art. 3 (2) OECD MC (see supra 

                                                      
126 This view is shared by Waters, M., The Relevance of the OECD Commentaries in the Interpretation of Tax Treaties, 
Praxis des Internationalen Steuerrechts, Festschrift für Helmut Loukota zum 65. Geburstag, Lang, M., Jirousek, H. 
(eds.), Linde Verlag Wien, 2005, 675; Lang, M., “Fictitious Income” and Tax Treaties, Essays in Honour of Maarten 
J. Ellis, A Tax Globalist, Van Arendonk, H. et alia (eds.), I.B.F.D., 2005, 40-41; Engelen, F., Interpretation of Tax 
Treaties under International Law, I.B.F.D., Doctoral Series, no. 7, 481-483; Vogel, K., Prokisch, R., Interpretation of 
Double Taxation Conventions, General Report,  Cah. Dr. Fisc. Int., LXXVIIa, Florence IFA-Congress, 1993, 80-81; 
Avery Jones, J. et alia, The Interpretation of Tax Treaties with Particular Reference to Article 3(2) of the OECD 
Model, British Tax Review, 1984, 90-104. 
According to F. van Brunschot the OECD Commentary is not part of the “context” for purposes of Art. 3 (2) OECD 
MC. According to him “context” includes the internal treaty context and the treaty’s object and purpose and the 
Commentary serves thereby as a non-binding interpretation tool. Such a context requires that the domestic law meaning 
is not utilized each time the use of such term leads to a suboptimal realization of the treaty’s object and purpose, which 
is the avoidance of double taxation and, in case the treaty’s stated object and purpose includes fiscal evasion, the 
prevention of such fiscal evasion (van Brunschot, F., The Judiciary and the OECD Model Tax Convention and its 
Commentaries, Bull. I.B.F.D., 2005, 8). The decision of the Hoge Raad (18 June 2004, V-N, 2004/32.6 (fiction of 
receipt of deemed Dutch source interest by a resident of other Contracting State leading to the levy of Dutch 
withholding tax that is not creditable in the other State by lack of real income there) supports the author’s position.    
127 OECD Commentary on Art. 3, § 12 (added in 1992) reads as follows: “However, paragraph 2 specifies that this 
applies only if the context does not require an alternative interpretation. The context is constituted in particular by the 
intention of the Contracting States when signing the Convention as well as the meaning given to the term in question in 
the legislation of the other Contracting State (an implicit reference to the principle of reciprocity on which the 
Convention is based). The wording of the Article therefore allows the competent authorities some leeway”. 
The reference to “legislation” is in my view not appropriate in light of the text of Art. 3 (2) OECD MC. The 
appropriate reference should be to “law”. 
128 Avery Jones, J., Article 3 (2) of the OECD Model Convention and the Commentary To It: Treaty Interpretation, 
European Taxation, 1993, 253. 
129 Avery Jones, J., Article 3 (2) of the OECD Model Convention and the Commentary To It: Treaty Interpretation, 
European Taxation, 1993, 253. 
130 Wattel, P., Marres, O., Characterization of Fictitious Income under OECD-Patterned Tax Treaties, European 
Taxation, 2003, 71. 
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margin no. 50)131. The OECD Commentary itself also recognizes that the meaning given to the 
undefined treaty term in the other State (i.e. not the one amending its domestic law post treaty) 
forms part of the “context” as well and cites the principle of reciprocity on which each tax treaty 
is based as a justification for such position. According to J. Avery Jones this statement in the 
Commentary deserves “the prize for unhelpfulness to taxpayers”132. Does the reference mean that 
if one State has a narrower meaning of a term in its domestic law, the other State cannot object if 
the first State widens the meaning up to the other’s State wider meaning? And then what happens 
next? Can no further widening take place or should widening take place in only one step? P. 
Wattel and O. Marres suggest that since the reference to the status of the domestic laws of both 
States when the treaty is signed is already included in the notion of “context” under the first part 
of § 12 of the Commentary, the second part of § 12 of the Commentary presumably refers to the 
status of the domestic laws when the treaty is applied, i.e. when tax is imposed. They infer from 
that that if an undefined term has the same meaning in the law of the other State as it has in the 
legislation of the State applying the treaty (and which has amended its domestic laws subsequent 
to the conclusion of the treaty), the Commentary and the principle of reciprocity support such an 
ambulatory interpretation of the undefined term133. There is a good reason to follow this 
suggestion. Such change of domestic law, rather than upsetting the initial treaty bargain, could be 
said to restore the initial treaty equilibrium. 
 
52. Some Belgian treaties where Dutch is one of the authentic languages give rise to a language 
conflict (e.g. Belgium/Algeria; Belgium/Brazil; Belgium/Canada; Belgium/Netherlands; 
Belgium/France etc.). The English or French versions of such treaties refer to 
“context”/”contexte”, while the Dutch version refers to “zinsverband”134. The Dutch term is 
arguably narrower and seems to comprise only the text of the treaty and not any extraneous 
material. It thus rather refers to the “onderlinge samenhang”, i.e. the place of a term in a phrase, 
or the place of a phrase in a group of phrases, or the place of a paragraph in an Article etc. 135. It is 
thus even narrower than the “internal context” of the treaty as defined in Art. 31 (2) VC136. No 
Belgian Court has ever been called to rule on this language conflict. In my view it is best resolved 
under Art. 33 (4) VC by giving to the term “zinsverband” the wider meaning which the terms 
“context”/”contexte” have in English and French. Such suggestion best reconciles the text of the 
treaty in the various authentic languages by having regard to the object and purpose of Art. 3 (2) 
of such treaties137.  

                                                      
131 Ward, D., Ward’s Tax Treaties 1996-1997, Carswell, Toronto, 1996, 47; Avery Jones, J., Article 3 (2) of the OECD 
Model Convention and the Commentary To It: Treaty Interpretation, European Taxation, 1993, 253; Hoge Raad, 21 
February 2003, BNB, 2003/177c (discussed sub margin no. 54). Contra: Huyghe, A., De Kwalificatie van vergoedingen 
voor tijdelijke arbeidsongeschiktheid onder de dubbelbelastingverdragen (inzonderheid het verdrag met Nederland) en 
de rol van Artikel 3 §2 hierbij, T.F.R., 2000, 238 et seq..  
132 Avery Jones, J., Article 3 (2) of the OECD Model Convention and the Commentary To It: Treaty Interpretation, 
European Taxation, 1993, 253-254. F. van Brunschot shares this view (van Brunschot, F., The Judiciary and the OECD 
Model Tax Convention and its Commentaries, Bull. I.B.F.D., 2005, 8). 
133 Wattel, P., Marres, O., Characterization of Fictitious Income under OECD-Patterned Tax Treaties, European 
Taxation, 2003, 72. 
134 The French authentic version of the Belgium/US treaty does not include a reference to “contexte”, while the English 
authentic version does and the Dutch version refers to “zinsverband”. In my view such is a clear translation or drafting 
error that must be disregarded for interpretation purposes. 
135 Avery Jones, J., et alia, The Interpretation of Tax Treaties with Particular Reference to Article 3 (2) OECD Model, 
British Tax Review, 1984, 91. 
136 Hinnekens, Ph., Artikel 3: Algemene Begripsbepalingen, Het nieuwe Belgisch/Nederlands Dubbelbelastingverdrag, 
Een Artikelsgewijze Bespreking, Peeters, B. (ed.), Larcier, 2001, 35. 
137 Concurring: Hoge Raad, 5 September 2003, BNB 2003/379c.; Bertin, O., Tax Treaty Interpretation, Belgian Report, 
Tax Treaty Interpretation, Lang , M. (ed.), Eucotax, Kluwer Law International, 2001, 53. Contra: Huyghe, A., De 
Kwalificatie van vergoedingen voor tijdelijke arbeidsongeschiktheid onder de dubbelbelastingverdragen (inzonderheid 
het verdrag met Nederland) en de rol van Artikel 3 §2 hierbij, T.F.R., 2000, 238 et seq.. 
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53. It follows from Art. 3 (2) OECD that one should not use the domestic law meaning of a term 
if the context “requires” so. This is e.g. not the same as saying “unless the context suggests 
otherwise” or “the context allows another interpretation”. Several authors have therefore 
suggested that “requires” is “a word of some force” and that the context, in the broad sense as 
argued above, “must therefore be reasonably strong for the internal law meaning to be ousted”138. 
I agree with these authors. In addition, as the “unless (…)”-expression is meant to be an 
exception to the general rule, it should like any exception be construed narrowly. It follows that 
the taxpayer who alleges that the domestic law meaning is to be rejected assumes the burden of 
proof of that allegation. What then is necessary in case of subsequent amendments of domestic 
law to set aside the domestic law meaning? It is submitted that the answer is the same as under 
the implied limitation to ambulatory interpretation (see supra margin no. 49). The context 
requires that amendments to domestic law meanings are disregarded where the effect of such 
changes is that the State amending its domestic laws extends its taxing rights beyond what could 
have reasonably been foreseen by its treaty partner when the treaty was concluded and impairs 
the balance of the treaty and/or defeats the treaty’s object and purpose. Such will in particular 
occur where the change to domestic law permits a State to recapture taxing rights which it had 
forgiven to its treaty partner upon concluding the treaty139. Such fact is coloured if the change is 
made intentionally to override the treaty. This conclusion is supported by § 13 of the OECD 
Commentary on Art. 3 (2) according to which a State should not be allowed to empty a treaty 
from some of its substance by amending afterwards in its domestic laws the scope of the terms 
not defined in the treaty140. Further support can be found in the OECD Treaty Override Report141. 
This view has been implicitly endorsed by the Belgian Supreme Court in the aforementioned 
Freens-case on ambulatory treaty interpretation (see 2.2.1.1.3)142. The conclusion would be 
                                                                                                                                                              
The Belgian tax authorities adhere to this broad reading of the term “zinsverband” (Circular Letter, 16 January 2004, 
no. AFZ/2004/0053, 11). 
138 Avery Jones, J., et alia, The Interpretation of Tax Treaties with Particular Reference to Article 3 (2) OECD Model, 
British Tax Review, 1984, 108.  
For similar views see e.g. Ward, D., et alia, The Interpretation of Income Tax Treaties with Particular Reference to the 
Commentaries on the OECD Model, I.B.F.D. Publications, 2005, 31; Hinnekens, Ph., Artikel 3: Algemene 
Begripsbepalingen, Het nieuwe Belgisch/Nederlands Dubbelbelastingverdrag, Een Artikelsgewijze Bespreking, 
Peeters, B. (ed.), Larcier, 2001, 34-35; Li, J., Sandler, D., The Relationship Between Domestic Anti-Avoidance 
Legislation and Tax Treaties, Canadian Tax Journal, 1997, 908; Vogel, K. , Prokisch, R., Interpretation of Double 
Taxation Conventions, General Report, Cah. Dr. Fisc. Int., LXXVIIa, Florence IFA-Congress, 1993, 82; Lenaerts, K., 
De voorrang van verdragen bij fiscale normenconflicten. Trefzeker uitgangspunt of toevallige uitkomst?, Fiskofoon, 
1984, 79.    
139 Wattel, P., Marres, O., Characterization of Fictitious Income under OECD-Patterned Tax Treaties, European 
Taxation, 2003, 72; Li, J., Sandler, D., The Relationship Between Domestic Anti-Avoidance Legislation and Tax 
Treaties, Canadian Tax Journal, 1997, 908; Ward, D., Ward’s Tax Treaties 1996-1997, Carswell, Toronto, 1996, 48; 
Déry, J.M., Ward, D., Interpretation of Double Taxation Conventions, Canadian Report, Cah. Dr. Fisc. Int., LXXVIIa, 
Florence IFA-Congress, 1993, 285; Sinclair, I., Interpretation of Tax Treaties, Bull. I.B.F.D., 1988, 85.   
140 OECD Commentary on Art. 3, § 13 (added in 1992). The OECD therefore considers that the drafting of Art. 3 (2) 
OECD MC leading to an ambulatory interpretation of undefined treaty terms subject to the limitation of the context not 
requiring otherwise provides for a satisfactory balance between, on the one hand, the need to ensure the permanency of 
commitments undertaken by States when signing the treaty and, on the other hand, the need to continuous and practical 
application of the treaty in a climate of evolving domestic laws. 
This § 13 in conjunction with § 12 are in my view an implicit recognition by the OECD that treaties are to be applied 
and interpreted in goof faith under Art. 26/27 and 31 VC. 
141 OECD, Tax Treaty Override, Paris, 1982, § 31 et seq.. The Report also suggests that the status of the tax laws of a 
Contracting State upon concluding the treaty is part of the treaty’s “context”. 
142 Supreme Court, 21 December 1990, FJF, 91/28. I say “implicitly” because the Court does not refer to “the context 
otherwise requiring”. However, there can be little doubt that the Court would have admitted the restriction to 
ambulatory interpretation following from that expression. The Court said that the undefined term had to be construed in 
an ambulatory manner “provided that such does not run counter at the other distributive provisions that specifically 
deal with particular items of income”. The Court found that by modifying the domestic law definition of business 
profits, Belgium shifted the income from Art. 7 to the “Other Income”-Article and as Belgium was the source State it 
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different if one follows the reading of § 12 of the OECD Commentary suggested by P. Wattel and 
O. Marres to the effect that a later change in domestic law is to be given effect for purposes of 
interpreting undefined treaty terms if the term has the same meaning in the law of the other State 
(see margin no. 51). In other words, ambulatory interpretation is to be given effect if one accepts 
that under the principle of reciprocity one State can widen the more narrow meaning of a term 
under its domestic law up to the level of the wider meaning under the other State’s laws. It has 
been argued that where a change in domestic law is made that affects the interpretation of 
undefined treaty terms and the State amending its legislation claims taxing rights that it originally 
forgave to the other State, the context does not prevent the use of the new domestic law meaning 
if such change was made to counter tax avoidance143. As is observed immediately below, there 
seems to be no support for that view in the case law of the Supreme Courts of Belgium and the 
Netherlands. 
 
54. In recent years the Belgian and Dutch Supreme Court have confirmed the above conclusion in 
cases where Belgium and the Netherlands after they entered into a treaty changed their domestic 
law with a view to recover taxing rights over items of income that were taxable in the other 
Contracting State according to the treaty. Both cases concern rules which Belgium and the 
Netherlands considered necessary to introduce to combat tax avoidance or even abuse of the 
treaty. The Belgian Supreme Court confirmed a decision of the Court of Appeals of Brussels 
which held that Art. 26 and 27 VC preclude Belgium from introducing two fictions in its internal 
law (i.e. a deemed payment and a deemed residence provision, Art. 364bis BITC) several years 
after entering into the 1964 Belgium/France tax treaty with the purpose to override the treaty, i.e. 
to claim back tax jurisdiction over pensions which Belgium has relinquished to France under the 
Pension-Article of the tax treaty144. One of the cases decided by the Dutch Hoge Raad concerned 
the application of the Dutch domestic tax rule on notional salary “owed” by a Dutch company to 
a resident of Belgium (shareholder/employee or director of the company) under the former 
Belgium/Netherlands tax treaty145. According to the Hoge Raad, the application of such a fiction 
                                                                                                                                                              
had forgiven its taxing rights to the Netherlands. I read this case as holding that in the reverse situation where Belgium 
would as a result of a change in domestic law claim back taxing rights which it had forgiven to the Netherlands, the 
ambulatory interpretation would not have been admitted as “such runs counter at the other distributive provisions that 
specifically deal with particular items of income”.The fact that the Netherlands did not tax the pertinent income did not 
affect the Court’s conclusion. 
The Court of Appeals of Antwerpen has explicitly relied on the “context requiring otherwise” to reject the application 
of a meaning derived from Belgian domestic law. It thereby gave a rather wide meaning to the term “context”, which it 
said to include the internal context of the treaty as well as the logic and the objective of the provision (Court of Appeals 
of Antwerpen ,12 October 1999, FJF, 2000/154 discussed by De Broe, L., Werbrouck, J., Kroniek Internationaal 
Belastingrecht 1999-2000, T.R.V., 2000, 435). 
A decision of the Court of Appeals of Brussels is in my view an example where the Court should have relied on the 
context in the sense of the meaning of the term in the other State to refrain from applying the Belgian domestic law 
definition of the term “salary” (Court of Appeals Brussel, 24 September 1998, A.F.T., 1998, 482 discussed by De Broe, 
L., Werbrouck, J., Kroniek Internationaal Belastingrecht 1998-1999, T.R.V., 1999, 431 et seq.). See infra 3.3.3.6 and 
the case law cited in the footnote thereunder. 
143 Pijl, H., Beneficial Ownership and Second Tier Beneficial Owners in Tax Treaties of the Netherlands, Intertax, 
2003, 356. 
144 Supreme Court 5 December 2003, FJF, 2004/64 confirming Court of Appels Brussels, 15 February 2002, FJF, 
2002/109 (see footnote 9). There is an identical decision of the Court of Appeals of 17 October 2002 that was not 
appealed to the Supreme Court. For a further discussion of those cases see De Broe, L., Hard Times for Emigration 
Taxes in the EC, in A Tax Globalist, Essays in Honour of Maarten J. Ellis, I.B.F.D., 2004, 230-234; De Broe, L., 
Emigratiebelastingen: zijn ze verenigbaar met de dubbelbelastingverdragen en het E.G.-recht?, Liber Amicorum 
Hinnekens, Bruylant, 2002, 103-106. 
145 Hoge Raad, 5 September 2003, BNB 2003/379c. There are several other recent cases in which the Dutch Hoge Raad 
decided that Dutch domestic tax law fictions whereby income is recharacterized in such a way that the Netherlands 
recovers taxing rights which it has forgiven to the other Contracting State under a tax treaty infringes the provisions on 
the allocation of taxing rights (see e.g. Hoge Raad, 5 September 2003, BNB, 2003/380 (fiction that an early redemption 
of pension rights accrued during a period of employment in the Netherlands is a deemed income from former Dutch 
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results in taxation by the Netherlands of income not earned which will in the future accrue to the 
beneficiary as a dividend or a capital gain, two items of income over which the Netherlands had 
agreed in the treaty to relinquish its taxing rights to Belgium. The Court held that the expression 
“unless the context otherwise requires” in Art. 3 (2) OECD precludes the Netherlands from 
characterizing an item of income - that according to its nature may, under the distributive 
provisions of the treaty, not be taxed in the Netherlands - by legal definition or use of a fiction in 
domestic law as an item of income that, should the domestic characterization apply for treaty 
purposes, is governed by another distributive provision that allows the Netherlands to tax the 
income (i.c. Art. 15 or 16 of the treaty). Like, the Belgian fictions, the Dutch domestic law fiction 
resulted in a shift in the allocation of taxing rights which the Hoge Raad did not admit under Art. 
3 (2) OECD MC. Like in the Belgian case, the fact that the rule was enacted to counter tax 
avoidance or treaty abuse did not affect the Court’s decision. The Hoge Raad - referring to § 12 
and § 13 of the OECD MC Commentary on Art. 3 – said that the need to ensure the permanency 
of commitments (which finds its expression in “unless the context otherwise requires”) would be 
violated if the principle of reciprocity on which the treaty is founded no longer has a basis in the 
domestic laws of the Contracting States. Such domestic laws are, according to the Court, part of 
the context in which the treaty must function (see supra margin no. 50). The Court, however, 
added that the situation is different where the change of domestic law operated by one 
Contracting State (i.e. the Netherlands) after conclusion of the Treaty has an equivalent in the 
domestic law of the other State. In that case the equilibrium of the treaty based on the domestic 
laws of the Contracting States when the treaty was signed, is not disturbed. This qualification by 
the Hoge Raad of the expression “unless the context otherwise requires” is clearly inspired by the 
reading of P. Wattel and O. Marres of § 12 of the OECD Commentary on Art. 3 OECD MC (see 
margin no. 51).  
 
55. In summary, according to this jurisprudence of the Belgian and Dutch Supreme Courts where 
changes in domestic law result in a shift in the allocation of taxing rights and in potentially 
unresolved double taxation and accordingly seriously impair the balance and the primary 
objective of the treaty, the exception laid down in Art. 3 (2) (“unless the context requires 
otherwise”) as well as the principle of good faith set forth in Art. 31 VC and the provisions of 
Art. 26 and 27 VC prevent a Contracting State from effectively applying its new domestic law 
definitions or fictions for purposes of interpreting undefined treaty terms146. The Dutch Hoge 
Raad made, however, an important proviso. Where a Contracting State after signing the treaty 
widened the scope of its domestic law so that its domestic law has become equivalent to that of 
the other contracting State (that may also have changed its domestic law after signing of the 
treaty), changes in domestic law are to be given effect for treaty purposes, even if that results in a 
shift of allocation of taxing rights. Obviously it also follows implicitly from the Hoge Raad’s 
decision that if, upon conclusion of the treaty, the domestic laws of both Contracting States 
provide for a similar fiction or deeming provision, such provisions are to be given effect for treaty 

                                                                                                                                                              
employment that is deemed paid the day before the redemption –held to violate Art. 18 OECD MC); Hoge Raad, 23 
January 2004, V-N, 2004/ 9.5 and 9.6 (fiction that a transfer of pension rights from a Dutch to a Belgian pension fund is 
a deemed redemption with the same tax effect as in the former case); Hoge Raad 18 June 2004, V-N, 2004/32.6 (fiction 
of receipt of deemed Dutch source interest by a resident of other Contracting State leading to the levy of Dutch 
withholding tax that is not creditable in the other State by lack of real income). These cases are discussed by Pötgens, 
F., Ficties en Belastingverdragen, T.F.R., 2004, 663 and Engelen, F., Interpretation of Tax Treaties under International 
Law, Doctoral Series, no. 7, I.B.F.D., 2005, 489-502. 
146 In the notional salary-case (BNB 379c) the Hoge Raad did not explicitly refer to the VC. However, the reference to 
§ 13 of the OECD Commentary on Art. 3 is in my view an implicit reference to a good faith interpretation of the treaty 
(see footnote under margin no. 53). In the case concerning the early redemption of pension rights (BNB 380) the Court 
did explicitly refer to the requirement of good faith interpretation laid down in Art 31 VC. The Court has been 
criticized for being inconsistent in its various decisions (Pötgens, F., Ficties en Belastingverdragen, T.F.R., 2004, 671; 
Engelen, F., Interpretation of Tax Treaties under International Law, I.B.F.D., Doctoral Series, no. 7, 497).  
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purposes147. From there it is only a small step to draw a similar conclusion if upon signing of the 
treaty both States have equivalent anti-avoidance rules or if one State has an anti-avoidance rule 
and the other State subsequently enacts an equivalent rule.  
 
56. The decision of the Hoge Raad should not be unconditionally accepted. First, it bears heavily 
on § 12 and 13 of the Commentary on Art. 3. These were added in 1992 and, as indicated above 
(margin no. 51), are unclear and have been subject to serious criticism. The Commentary is not 
binding on Courts. Courts should therefore be cautious to follow the dicta of the Hoge Raad with 
respect to the exceptions it makes to the “unless the context (…)”- language in particular when it 
comes to the interpretation of treaties concluded prior to 1992. Second, as to the Hoge Raad’s 
implicit suggestion that deeming provisions and fictions are to be given effect for treaty purposes 
if they existed when the treaty was concluded, it must be observed that like any other domestic 
rule that provides for a meaning of an undefined treaty term, such provisions should only be 
given effect for construing undefined treaty terms if the context of the treaty does not require 
otherwise (see margin no. 50). For example, assume that Belgium enters into a tax treaty with 
State Y and at that time under the domestic law of Y all income derived by non-residents of Y is 
characterized as income from real property. As a result, under Art. 6 of the treaty Y can tax all 
income sourced in Y and derived by Belgian residents since income from real property is taxable 
without restriction in Y. In my view Belgium may rightfully claim that this extreme effect of 
applying a domestic law fiction should not be given effect for treaty purposes as “the context 
requires otherwise” (i.e. impairment of treaty balance; potentially unresolved double taxation) 
and/or for reasons of good faith, notwithstanding that it existed upon signing of the treaty. The 
Hoge Raad’s implicit dictum should clearly be limited to fictions and deeming provisions of 
equal nature existing upon conclusion of the treaty in the law of both States.  Thirdly, there is a 
tempting logic to agree with the Court as to the use of the domestic law meaning of a term that 
has been amended after the entry into force of the treaty to interpret undefined treaty terms. If 
because of subsequent changes in the domestic law of the States, such laws are the same, the 
treaty balance is restored, the principle of reciprocity - a cornerstone of bilateral tax treaties – is 
respected and concordant interpretation is achieved. However, there is a downside to such logic. 
The Court’s dictum sounds like an open invitation to retaliation measures allowing one State to 
respond by a treaty override to an earlier treaty override by the other State and in the Court’s 
logic both treaty overrides would have effect under the treaty. Consider the aforementioned exit 
tax-case (see margin no. 54). Belgium enters into a tax treaty with France in 1964. Under the 
Pension Article private pensions are taxable only in the residence State. In 1993 Belgium enacts 
an exit tax. Belgian Courts rule that it is a treaty override and Belgium does not apply it any 
longer to French residents (former Belgian residents). In 2006 France introduces the same type of 
exit tax. I find it hard to accept the Court’s reasoning that all of a sudden Belgium can apply its 
exit tax to French residents because France enacted a similar rule targeting at Belgian residents. 
Treaty override is not a legitimate way by which a State can protect itself against treaty override 
by another State148. It could be objected that the change in law by France is a subsequent State 
practice which establishes an agreement with Belgium on the interpretation or application of the 
treaty because of Belgium’s earlier similar rule and thus that such practice must be given effect 
for interpretation purposes under Art. 31 (3) (b) VC. I am not inclined to follow that argument. It 
may not be forgotten that tax treaties are not only agreements between States but also agreements 

                                                      
147 Arnold, B., van Weeghel, S., The Relationship Between Tax treaties and Domestic Anti-Abuse Measures, Tax 
Treaties & Domestic Law, EC & International Tax Law Services, vol. 2, IBFD Publications, 2006, 113-114. The 
OECD has expressed a similar view on the basis of reciprocity in its Report on Thin Capitalisation (OECD, Thin 
Capitalisation, OECD, Paris, 1986, § 65 b)). 
148 For an overview of legitimate actions under international law, see Wouters, J., Vidal, M., The International Law 
Perspective, Tax Treaties and Domestic Law, EC & International Tax Law Services, Vol. 2, IBFD Publications, 2006, 
30-34. 
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conferring rights and obligations on taxpayers. The rules on interpretation set forth in the VC are 
designed to assist the interpretation of agreements between States. Such VC-rules may need a 
correction where it comes to determine the taxpayer’s protection under a tax treaty, in particular 
where his rights and obligations are affected by actions that have been undertaken outside normal 
democratic control. Indeed, it is odd that Belgium’s right to tax its former residents revives 
because of legislative action undertaken by France. It is not because one State (France) 
subsequent to the treaty alligns its tax legislation to that of the other State (Belgium), that 
taxpayers of the other State (former Belgian residents but still deemed residents) must 
submissively undergo the change in the domestic law of Belgium and accept the resulting shift in 
the allocation of taxing rights because of an alleged agreed State practice under the VC, in 
particular not if the basis for that argument are a few disputed passages of the non-binding OECD 
Commentary149. Moreover, only a practice that is reasonably supported by the terms of the treaty 
comes under State practice in the meaning of Art. 31 (3) (b) VC. If two States apply a treaty in a 
manner inconsistent with its terms, such practice amounts to a modification of the treaty. Giving 
effect to that practice for purposes of interpreting the treaty is tantamount to accepting an 
amendement of the treaty without following the Constitutional rules to that effect and the 
democratic control associated therewith (see also infra margin nos. 251-252)150. 
 
2.2.2. THE RELATIONSHIP BETWEEN ART. 3 (2) OECD MC AND DOMESTIC ANTI-
AVOIDANCE RULES 
 
57. It has been suggested that Art. 3(2) OECD offers a legal basis or an express authorization for 
a broad application of domestic anti-avoidance provisions and judicially developed doctrines151. 
This theory is based on the broader purpose of Art. 3(2) which, according to its proponents, is the 
preservation of the coherence and autonomy of the domestic laws of the Contracting States. It is 
further argued that since the purpose of tax treaties is to bridge and coordinate the tax systems of 
both States and since tax treaties operate through the domestic law of such States, application of 
such law must to the largest extent possible remain coherent. According to the proponents of the 
theory, the introduction of Art. 3(2) in the OECD MC connotes the explicit or implicit intent to 
retain the full applicability of the domestic tax law to the extent that such is consistent with the 
treaty. These justifications for the inclusion of Art. 3 (2) in the OECD MC, which relate to the 
preservation of fiscal sovereignity, have in particular been voiced by US Courts and 
commentators152. Based on these arguments the proponents of the theory consider that the 
domestic anti-avoidance rules are incorporated in tax treaties through the reference in Art. 3 (2) 
OECD MC.  
 
58. While I do not agree with all of the authors’ arguments on the rationale for broadly applying 
domestic anti-avoidance rules and I also do not share some of the authors’ very liberal 

                                                      
149 And that former but deemed residents of France must accept a treaty override by France. 
150 Lang, M., “Fictitious Income” and Tax Treaties, Essays in Honour of Maarten J. Ellis, A Tax Globalist, Van 
Arendonk, H. et alia (eds.), I.B.F.D., 2005, 42-43). It is, however, not clear on what ground the author concludes 
likewise. 
151 The most outspoken proponent of this theory is Katz, S., How Domestic Anti-Avoidance Rules Affect Double 
Taxation Convention, Proceedings of a Seminar held in Toronto, Canada, in 1994 during the 48th Congress of the 
International Fiscal Association, Kluwer Law International, 1995, 12-13; 34-35, 38 and 42. Concurring: Arnold, B., 
Tax Treaties and Tax Avoidance: The 2003 Revisions to the Commentary to the OECD Model, Bull. I.B.F.D., 2004, 
250; Laule, G., How Domestic Anti-Avoidance Rules Affect Double Taxation Convention, Proceedings of a Seminar 
held in Toronto, Canada, in 1994 during the 48th Congress of the International Fiscal Association, Kluwer Law 
International, 1995, 18.  
152 Vogel, K., Prokisch, R., Interpretation of Double Taxation Conventions, General Report, Cah. Dr. Fisc. Int., vol. 
LXXVIIIa, IFA, 1993 Florence Congress, Kluwer, 1993, 77; Katz, S., Interpretation of Double Taxation Conventions, 
United States Report, Cah. Dr. Fisc. Int., vol. LXXVIIIa, IFA, 1993 Florence Congress, Kluwer, 1993, 641. 
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conclusions as to the application of such rules to perceived abuses of a treaty, I believe that Art. 3 
(2) OECD MC allows the application of such rules, subject to a number of qualifications 
expressed below. Some of those qualifications follow from the text of Art. 3 (2) OECD MC itself 
and others follow from the application of Art. 31 VC.  
 
59. Art. 3 (2) OECD MC permits recourse to domestic anti-avoidance rules only to the extent that 
such rules give a meaning to an undefined treaty term. Such follows from the plain words of Art. 
3 (2) OECD MC. Thus, subject to the qualifications given below (see margin no. 62) and 
elsewhere in this study, the application of domestic anti-avoidance rules is justified under Art. 3 
(2) OECD MC where such rules permit to give a meaning to undefined treaty terms such as 
“income” (Art. 6); “profits” (Art. 7 & 8); “paid” and “paid to” (Art. 10 & 11); “beneficial owner” 
(Art. 10-12); “interest” (Art. 24 (4)); “dividend” (via Art. 10 (3) in fine OECD MC) etc.. 
Sometimes anti-avoidance provisions are in the nature of deeming provisions or provide for 
fictions and define transactions and income derived from such transactions in a manner that 
departs from their ordinary civil law meaning. For example, under Belgian tax law certain real 
property rental income is sometimes recharacterized as salary (Art. 33 BITC) or a pension paid to 
a former resident is deemed to have been paid the day prior to emigration (Art. 364bis BITC). In 
my view, the definitions and characterizations of items of income, of who is the recipient of 
income, when income is earned etc. included in such deeming provisions and fictions apply for 
purposes of construing undefined treaty terms. In the aforementioned examples the domestic rules 
provide for the meaning of the undefined treaty terms “salaries, wages and other similar 
remuneration” in Art. 15 OECD MC and “paid” in Art. 18 OECD MC. In the abovementioned 
2003 decision, the Dutch Hoge Raad decided that notional income that was under a domestic law 
deeming provision regarded as salary had that same meaning under Art. 15 and 16 of the former 
Belgium/Netherlands tax treaty153. The case law of the Supreme Court of Canada is settled in the 
same way154. However, I disagree with S. Katz that the application of e.g. the US “business 
purpose”-doctrine, a “fraus legis”-doctrine or statutory abuse of law - provisions (such as Art. 42 
AO in Germany or Art. 22 BAO in Austria) to treaties is fully supported by Art. 3 (2) OECD MC. 
As will be illustrated below (see 4.2.5) US Courts applying the “substance over form” or business 
purpose-doctrine to cases of treaty abuse have in several instances not cared about the 
interpretation of the terms of the treaty. The Courts simply denied treaty benefits because they 
found the transaction to lack a business purpose. Most often they did not undertake an effort to 
construe any undefined treaty term by means of the domestic anti-avoidance doctrine. A similar 
tendency emerges from Austrian and Swiss case law and certain German decisions applying the 
domestic abuse of law- statutory provisions to cases of perceived treaty abuse (see 4.2.4., 4.2.7. 
and 4.2.8) 155. In my view, there is no basis in Art. 3 (2) OECD MC that justifies such 
jurisprudence.  
                                                      
153 Hoge Raad, 5 September 2003, BNB, 2003/379c. The case concerns the application of the Dutch domestic provision 
on notional (fictitious) salary “owed” by a Dutch company to a resident of Belgium, i.e. income which an employee or 
director is deemed to have earned as a compensation for services. The question was whether the Netherlands could tax 
the notional income under Art. 15 or 16 of the treaty. These Articles deal with “Salaries, wages and other 
remuneration” and “Directors’ fees”. Such terms are not defined in the treaty. At stake was whether through the 
application of art. 3 (2), these undefined terms could be given the meaning by reference to the domestic provision on 
notional income. The Hoge Raad decided that such would in principle be the case. Ultimately the Court held for the 
taxpayer as it was of the opinion that the treaty context required that the Dutch domestic law fiction was not to be 
applied (see infra margin no. 54).    
154 Supreme Court of Canada, 28 September 1982, The Queen v. Melford Developments Inc., 82 DTC, 6281 (SCC), 
Federal Court of Canada, 28 January, 1985 Gladden Estates v R., 85 DTC, 5188  
155 The Swiss VSA-case discussed sub 7.1.2.4.3. on the meaning of “beneficial owner” does in my view not apply the 
Swiss abuse of rights-doctrine to interpret the term. The meaning of the term was derived from a dictionary, the 
Conduit Companies Report, the treaty’s object and purpose and its context. The abuse of rights-doctrine seems to have 
been relied on as an additional tool to deny the treaty benefits, leading to the same result as the interpretation of 
“beneficial owner”. 
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60. N. Goyette has argued that the result obtained from applying general anti-avoidance 
provisions is not envisaged by Art. 3 (2). Two arguments are put forward to that effect. First, 
reference is made to the internal context of Art. 3 OECD MC156. It is argued that Art. 3 (2) OECD 
MC appears under the heading “General Definitions” and that accordingly Art. 3 (2) is concerned 
only with the definitions of terms or expressions in domestic law and that it does not refer to the 
overlay of substantive provisions of domestic law157. The author argues that general anti-
avoidance provisions are not definitional158. Depending upon the structure of the tax system of the 
relevant jurisdiction, general anti-avoidance provisions are either substantive provisions of 
domestic tax law which permit e.g. a recharacterization of income, but do not purport to provide a 
definition of such income or they are mere rules of evidence or interpretive provisions setting 
forth the conditions under which the tax authorities have the right to determine when there is a tax 
avoidance scheme (abuse) but which themselves do not recharacterize the income. Such a 
recharacterization is achieved under a substantive provision of domestic tax law. Still other anti-
avoidance provisions have features common to the two former types. N. Goyette believes to find 
support for her conclusion in a comparison between the wording of Art. 3 (2) and that of Art. 10 
(3) OECD MC. The fact that Art. 10 (3) calls for the application of substantive provisions of the 
domestic tax law of the source State, while Art. 3 (2) refers to domestic law tout court would 
indicate that Art. 3 (2) allows recourse to domestic law only for definitional purposes. The 
author’s second argument is based on the external context of Art. 3 (2) OECD MC. It is argued 
that the OECD Commentary and the OECD Tax Treaty Override Report make it clear that Art. 3 
(2) OECD MC concerns the determination of the meaning of undefined treaty terms but that they 
do not extent the scope of Art. 3 (2) to anti-avoidance measures.  
 
61. In my view these arguments give an unduly restrictive reading of Art. 3 (2) OECD MC. It is 
true that Art. 3 (2) is a definitional provision, but that does not mean that the domestic law 
meaning of an undefined treaty term is to be derived from a definitional provision too. What is 
required is that the undefined treaty term has a meaning under the domestic law of the State 
applying the treaty. Such a meaning can be derived from an express definition, from a fiction or a 
deeming provision as well as from substantive provisions of domestic law and from the result 
obtained after application of an anti-avoidance provision. Arguably any further clarification of 
such meaning under the case law is to be considered as well (see supra 2.2.1.1.2)159. The fact that 
Art. 10 (3) OECD MC uses a different language than Art. 3 (2) OECD MC does not of itself 
justify another conclusion. Art. 10 (3) OECD MC forms part of the distributive provisions of the 
treaty and thus serves another purpose. As  Art. 10 OECD MC restricts the taxing rights of the 
source State a close connection between the treaty definition of “dividend” and any income that is 
taxed as a dividend under the laws of the source State is justified and even desired. Art. 3 (2) 
OECD MC is not a distributive provision. It deals with all kinds of non-defined treaty terms, also 

                                                      
156 Goyette, N., Tax Treaty Abuse: A Second Look, Canadian Tax Journal, 2003, 779-780; Ward, J., The General Anti-
Avoidance Rule in Ireland, Bull. I.B.F.D., 2003, 566; Goyette, N., Countering Tax Treaty Abuses: A Canadian 
Perspective on an International Issue, Canadian Tax Foundation, 1999, 33-36.  
157 Vogel, K., Prokisch, R., Interpretation of Double Taxation Conventions, General Report, Cah. Dr. Fisc. Int., vol. 
LXXVIIIa, IFA, 1993 Florence Congress, Kluwer, 1993, 79. 
158 For a discussion whether the application of the Canadian General Anti-Avoidance rule to tax treaties is a definitional 
provision which is justified under Art.3 (2) OECD MC, see Goyette, N., Countering Tax Treaty Abuses: A Canadian 
Perspective on an International Issue, Canadian Tax Foundation, 1999, 35; Li, J., Sandler, D., The Relationship 
Between Domestic Anti-Avoidance Legislation and Tax Treaties, Canadian Tax Journal, 1997, 949. In my view the 
Canadian Tax Court in the RMM-case said (in an obiter dictum) that the Canadian rule could be applied to the 
Canada/US treaty by virtue of the reference to Canadian law in Art. 10 of the definition of dividend in the treaty) (see 
infra 4.2.6). 
159 Concurring: Pijl, H., Beneficial Ownership and Second Tier Beneficial Owners in Tax Treaties of the Netherlands, 
Intertax, 2003, 356; du Toit, Ch.. Beneficial Ownership of Royalties in Bilateral Treaties, I.B.F.D., 1999, 173. 
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with terms that are not directly concerned with effective taxation. It would be inappropriate to 
limit the scope of Art. 3 (2) OECD MC to mere definitional provisions of domestic law and 
exclude substantive taxation provisions that provide for the meaning of undefined treaty terms. 
That is, however, not to say that any kind of domestic anti-avoidance rule is justified under Art. 3 
(2), even if the application of such rule permits to give a meaning to an undefined treaty term. 
 
62. The first restriction on the use of the domestic law meaning of an undefined treaty term under 
domestic anti-avoidance provision follows from the treaty text itself. If a tax treaty includes an 
anti-avoidance provision that addresses abuse of the treaty in a general way (such as the clause 
suggested in § 21. 4 of the OECD Commentary on Art. 1) or a specific form of abuse of the treaty 
(such as treaty shopping (through e.g. a “Limitation on Benefits”-provision) or rule shopping 
through a provision such as Art. 13 (4) OECD MC), the domestic anti-avoidance rule should not 
be applied to the abuse specifically addressed in the treaty160. The treaty provision is a “lex 
specialis” expressing the common intention of the treaty partners as to what they consider to be 
an abuse of the treaty. Such treaty provision must prevail over the application of a domestic law 
provision. The second limitation follows from the “unless the context otherwise requires”- 
proviso in Art. 3 (2) OECD MC and the requirement to interpret Art. 3 (2) OECD MC in good 
faith (Art. 31 VC) (see supra 2.2.1.1.4). They basically impose three restrictions on the 
application of domestic anti-avoidance provisions to tax treaties. First, some domestic anti-
avoidance provisions aimed at countering treaty shopping go well beyond the ordinary meaning 
of the relevant, albeit, undefined terms of the treaty (e.g. “beneficial owner”). Consider, for 
example, a State which enacts a provision according to which a non-resident company is not 
entitled to claim withholding tax relief to the extent that the company is controlled by 
shareholders that would not have qualified for such relief if they received the income directly 
(compare with Art. 50 EStG in Germany (see infra 4.2.4) or Art. 119ter3 CGI in France161). In my 
view such a provision, although likely to be justified by its promoters as being consistent with the 
objective of tax treaties, cannot be said to reflect the ordinary meaning of the relevant terms of the 
treaty, i.e. “paid to” and “beneficial owner” of dividends, interest or royalties in Art. 10-12 
OECD MC (see infra 7.1.1. and 7.1.2)162. The requirement to give to the terms their ordinary 
meaning following from the general rule of interpretation of Art. 31 VC remains relevant for 
construing Art. 3 (2) OECD MC (see supra 2.2.1). It is also questionable whether the unilateral 
application of such provision squares with the common intention of both Contracting States. A 
similar argument has been made with respect to the introduction of domestic rules addressing 
treaty shopping that go beyond the scope of the normal domestic anti-avoidance rules. For 
example, it is argued that the US regulations on conduit companies, which reach substantially 
beyond the complete absence of business purpose as required by the settled domestic anti-
avoidance doctrine (see infra 4.2.5) and the meaning of the terms “beneficial owner” and “paid 

                                                      
160 Concurring : Doernberg, R., van Raad, K., The 1996 United States Model Income Tax Convention, Kluwer Law 
International, 1997, 173; Katz, S., How Domestic Anti-Avoidance Rules Affect Double Taxation Convention, 
Proceedings of a Seminar held in Toronto, Canada, in 1994 during the 48th Congress of the International Fiscal 
Association, Kluwer Law International, 1995, 12; Faes, P., Het rechtsmisbruik in fiscale zaken, Mys & Breesch, 1994, 
115.  
161 According to Art. 119 ter3 CGI a non-resident company cannot claim the dividend withholding tax relief for French 
source dividends under the Parent/Subsidiary Directive, even it is beneficially entitled to the dividends, if the company 
is (in)directly controlled by non EU-residents. Counterproof is available where good business motives can be put 
forward for the structure. See Gouthière, B. Les impôts dans les affaires internationales, éd. Lefebvre, 6° éd., 2004, 
616. 
162 Concurring : Walser, J., The OECD Model Convention – 1998 and Beyond, The Concept of Beneficial Ownership in 
Tax Treaties, Proceedings of a Seminar held in London in 1998 during the 52nd Congress of IFA, Kluwer, 1998, 20 
(intervention of D. Lüthi). Contra: Laule, G., How Domestic Anti-Avoidance Rules Affect Double Taxation Convention, 
Proceedings of a Seminar held in Toronto, Canada, in 1994 during the 48th Congress of the International Fiscal 
Association, Kluwer Law International, 1995, 18.  



 265

to” emerging from the Commentary (see infra 7.1.1. and margin nos. 455 & 468), are not 
justifiable as an interpretation of such terms and the common intentions of the parties and 
constitute an unacceptable treaty override163. Secondly, the domestic anti-avoidance rule should 
not be given effect for treaty purposes if the application of such rule leads to unresolved double 
taxation. Such is the primary objective of the treaty and should always prevail164. Thirdly, 
changes to domestic law (i.e. enactment of new anti-avoidance legislation or amendments of 
existing ones) the effect of which is that the State amending its domestic laws extends its taxing 
rights beyond what its treaty partner could reasonably foresee when the treaty was concluded and 
impair the treaty balance should be disregarded for treaty purposes. Such will in particular be the 
case if the change to domestic law permits a State to recapture taxing rights which it had forgiven 
to its treaty partner upon concluding the treaty. Subject to the qualifications made above (see 
margin nos. 53-56), an exception could be permitted where the other Contracting States has anti-
avoidance legislation or doctrines in place that would lead to a similar result165. 
  
2.3. Relevance of the OECD Commentary for the interpretation of tax treaties 
 
63. The OECD MC and the accompanying Commentaries are the benchmark against which the 
Belgian tax treaties are negotiated and the policies of the OECD Member Countries, and since 
1997 the Associated Countries, are expressed in the OECD Commentary to the extent not 
reserved upon or observed (see margin no. 30)166. It is therefore necessary to determine the extent 
to which the OECD Commentary can be used for purposes of interpreting bilateral tax treaties. 
 
64. The subject has been discussed extensively in literature over the last years and there seems to 
be no consensus amongst authors on the legal role that the OECD Commentary can play in the 
interpretive process167. Also the international jurisprudence that has dealt with the matter does not 

                                                      
163 Infanti, A., Domestic Law and Tax Treaties, the United States, Domestic Law & Tax Treaties, EC & International 
Law Series, vol. 2, IBFD Publications, 2006, 384-385 (and the references there); Katz, S., How Domestic Anti-
Avoidance Rules Affect Double Taxation Convention, Proceedings of a Seminar held in Toronto, Canada, in 1994 
during the 48th Congress of the International Fiscal Association, Kluwer Law International, 1995, 15 and 42. 
The IRS of course disagrees as do some authors who believe that the Regulations are in accordance with the object and 
purpose of Art. 1 OECD MC, i.e. only bona fide residents are eligible for treaty benefits, see e.g.  Avi  Jonah, R., Tax 
Treaty Overrides, A Qualified Defense of U.S. Practice, Domestic Law & Tax Treaties, EC & International Law Series, 
vol. 2, IBFD Publications, 2006, 77. 
164 Perrou, K., The Juridical Application of Anti-Avoidance Doctrines in Greece and its Impact on International Tax 
Law, Intertax, 2006, 110; van Brunschot, F., The Judiciary and the OECD Model Tax Convention and its 
Commentaries, Bull. I.B.F.D., 2005, 8. 
165 The use of such an exception is strongly argued by Katz, S., How Domestic Anti-Avoidance Rules Affect Double 
Taxation Convention, Proceedings of a Seminar held in Toronto, Canada, in 1994 during the 48th Congress of the 
International Fiscal Association, Kluwer Law International, 1995, 12 and 35. 
166 As explained hereafter it is not the OECD but ultimately each State negotiating a treaty that sets its own policy and 
such policy may vary from treaty to treaty. 
167 Waters, M., The relevance of the OECD Commentaries in the Interpretation of Tax Treaties, in Praxis des 
Internationalen Steuerrechts, Festschrift für Helmut Loukota, Michael Lang and Heinz Jirousek (eds.), Linde Verlag, 
Wien, 2005, 671; van Brunschot, F. The Judiciary and the OECD Model Convention and its Commentaries, Bull. 
I.B.F.D., 2005, 5; Vann, R., Interpretation of tax treaties in new Holland, Essays in Honour of Maarten J. Ellis, A Tax 
Globalist,Van Arendonk, H. et alia (eds.)  I.B.F.D., 2005,144; Martin Jiménez, A., The 2003 Revision of the OECD 
Commentaries on the Improper Use of Tax Treaties: A Case for the Declining Effect of the OECD Commentaries, Bull. 
I.B.F.D. 2004, 18; Wattel, P., Marres, O., The Legal Status of the OECD Commentary and Static or Ambulatory 
Interpretation of Tax Treaties, European Taxation, 2003,  222 Hill, G., The Interpretation of Double Taxation 
Agreements – The Australian Experience, Bull. I.B.F.D., 2003, 320; Avery Jones, J., The Effect of Changes in the 
OECD Commentaries after a Treaty is Concluded, Bull. I.B.F.D., 2002, 102; Vogel, K., The Influence of the OECD 
Commentaries on Treaty Interpretation, Bull. I.B.F.D., 2000, 612; Lang, M., Later Commentaries of the OECD 
Committee on Fiscal Affairs, Not to Affect the Interpretation of Previously Concluded Tax Treaties, Intertax, 1997, 7; 
Ward, D., Ward’s Tax Treaties 1996-1997, Carswell, Toronto, 1996, 37 et seq.; Vincent, F., Crown Forest Industries : 
The OECD Model Tax Convention as an Interpretive Tool for Canada’s Tax Conventions,  Canadian Tax Journal, 
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show a consistent position. I have, together with a group of authors, recently written on the 
subject and our views expressed in this publication are summarized hereafter168. Before doing so, 
I briefly set forth the position of the OECD. 
 
2.3.1. POSITION OF THE OECD 
 
65. All OECD MCs and their respective Commentaries are the subject of recommendations of the 
OECD Council. Such recommendations, as provided in Art. 5(b) of the OECD Convention, are 
not legally binding. Rule 18(b) of the Rules of Procedure of the OECD provides that OECD 
Members may, if they consider it opportune, provide for the implementation of recommendations. 
The latest 1997 recommendation in respect of the OECD MC (see margin no. 30) encourages 
Member Countries to conform to the OECD MC, as interpreted by the Commentaries thereon, 
when concluding new bilateral tax treaties, and to follow the Commentaries, as modified from 
time to time, when applying and interpreting the provisions of their bilateral tax treaties that are 
based on the OECD MC. It follows that the OECD Commentary is not intended by the OECD to 
be binding under international law. The only binding instrument is the bilateral tax treaty itself. 
This point is confirmed in the Introduction to the OECD Commentary169. It further follows that 
the OECD expects its Member Countries to use the Commentary in an ambulatory manner, that is 
to say that versions of the Commentary that have been drafted or amended subsequent to the 
conclusion of a bilateral treaty or subsequent to the execution of a particular transaction are to be 
used in interpreting the provisions of that earlier treaty. This point is also confirmed in the 
Introduction to the OECD Commentary170. The justification for this conclusion is, according to 
the OECD, that changes to the Commentary reflect the consensus of the Member Countries. An 
exception is made for amendments to the Commentary that are the direct result of amendments to 
the provisions of the OECD MC itself.    
 

                                                                                                                                                              
1996, 38; Ault, H., The Role of the OECD Commentaries in the Interpretation of Tax Treaties, Essays on International 
Taxation in Honor of Sidney I. Roberts, H.H. Alpert and K. van Raad (eds), Kluwer, Deventer, 1993, 67; Vogel, K., 
Prokisch, R., Interpretation of Double Taxation Conventions, General Report, Cah. Dr. Fisc. Int., vol. LXXVIIIa, IFA, 
1993 Florence Congress, Kluwer, 1993, 64 and the various national reports therein; Avery Jones, J. et al., The 
Interpretation of Tax Treaties With Particular Reference to Article 3 (2) of the OECD Model, British Tax Review, 
1984, 90. 
168 Ward, D., et alia, The Interpretation of Income Tax Treaties with Particular Reference to the Commentaries on the 
OECD Model, I.B.F.D. Publications, 2005, 1-113. 
169 OECD Commentary, Introduction, § 29: “(…) Although the Commentaries are not designed to be annexed in any 
manner to the conventions signed by the Member countries, which unlike the Model are legally binding international 
instruments, they can nevertheless be of great assistance in the application and interpretation of the conventions, in 
particular, in the settlement of any disputes”. 
170 OECD Commentary, Introduction, § 33-35: “(…) At that time, the Committee considered that existing conventions 
should, as far as possible, be interpreted in the spirit of the revised Commentaries, even though the provisions of these 
conventions did not yet include the more precise wording of the 1977 Model Convention (…). The Committee believes 
that the changes to the Articles of the Model Convention and the Commentaries that have been made since 1977 should 
be interpreted similarly. Needless to say, amendments to the Articles of the Model Convention and changes to the 
Commentaries that are a direct result of these amendments are not relevant to the interpretation and application of 
previously concluded conventions where the provisions of those conventions are different in substance from the 
amended Articles. However, other changes or additions to the Commentaries are normally applicable to the 
interpretation and application of conventions concluded before their adoption, because they reflect the consensus of the 
OECD Member Countries as to the proper interpretation of existing provisions and their application to specific 
situations.”  
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2.3.2. PERSONAL VIEW 
 
66. For purposes of easy reference a distinction is made between current and later OECD 
Commentary171. 
 
2.3.2.1. Current Commentary 
 
67. In an attempt to justify the use of the OECD Commentary for the interpretation of tax treaties, 
many commentators have tried to fit the OECD Commentary into the provisions of Art. 31 and 32 
VC. Such is a difficult, if not an impossible, enterprise. The OECD Commentary is unique as it 
does not relate to an actual treaty but to a Model treaty, which is not meant to be binding. Also, as 
said before, the Commentary is not intended to be binding and the result of fitting the 
Commentary into the provisions of Art. 31 VC is that the Commentary becomes a binding 
instrument under international law because Art. 31 VC enumerates the authentic instruments 
which are to be taken into consideration for purposes of interpreting a treaty. Also much of the 
Commentary goes well beyond the providing of a meaning to terms and expressions used in the 
OECD MC which is what Art. 31 and 32 VC are relevant for. The Commentary often relates to 
whole Articles and/or deals with fundamental issues such as the interaction between domestic 
anti-avoidance rules and tax treaties; the application of the OECD MC to partnerships; the 
attribution of profits to permanent establishments  etc. Our analysis has shown that it is difficult 
to fit the Commentary in the precise language of Art. 31 and 32 VC. At most, the Commentary 
can be characterized as supplementary means of interpretation. Not because it qualifies as 
preparatory work to the treaty as it is hard to say that the Commentary has been prepared in 
respect of any particular tax treaty, but rather it may be said to be part of “the circumstances of 
the conclusion” of a treaty or other material envisaged by Art. 32 VC172. If the Commentary 
comes within Art. 32 VC, one is permitted to consult it only to confirm a meaning that has 
already been established through the application of the general rule of interpretation of Art. 31 
VC or where the treaty language is ambiguous or obscure or leads to a manifestly absurd or 
unreasonable result (see supra margin no. 31). As stated in the Commentary to the VC recourse to 
supplementary means under Art. 32 VC should be confined to comparatively rare cases173 and 
rare references to the Commentary is not what the OECD considers appropriate174. For all those 
reasons I believe that the enterprise of fitting the OECD Commentary within the VC is not very 
helpful, nor satisfactory175. However, the Commentary does not have to fit into Art. 31 and 32 VC 
to give it a proper and effective role in the interpretive process of tax treaties.         
 

                                                      
171 By “Current Commentary” I mean the OECD Commentary approved by the Committee on Fiscal Affairs and the 
OECD Council and published prior to conclusion of a particular tax treaty. Drafts of new Commentary (eventually 
published on the OECD website for public comment) but not approved are not included. “Later Commentary” refers to 
Commentary approved and published after a particular treaty has been signed. 
172 The “circumstances of conclusion” of the treaty include the historical background and contemporary circumstances 
against which the treaty was concluded as well as the negotiation of the treaty. On the assumption that the Commentary 
current when the treaty was negotiated served as benchmark against which the particular tax treaty was negotiated, the 
Commentary may be said to come within Art. 32 VC (see margin no. 32). 
173 YBILC, 1966-2, 223, §19. 
174 OECD Commentary, Introduction, § 29-29.3. The Supreme Court of Canada and the Netherlands and the High 
Court in Australia have equally confirmed the importance of the OECD Commentary in the interpretive process (see 
Supreme Court of Canada, 22 June 1995, The Queen v. Crown Forest Industries Limited, 95 DTC 5389 (SSC); Hoge 
Raad, 2 September 1992, BNB, 1992/379; High Court of Australia, 22 August 1990, Thiel v. FC of T, (1990) 21 ATR 
531). The Supreme Court of Canada e.g. called the OECD Commentary of “high persuasive value”.  
175 This is explained in detail in Ward, D., et alia, The Interpretation of Income Tax Treaties with Particular Reference 
to the Commentaries on the OECD Model, I.B.F.D. Publications, 2005, 15-27. 
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68. The VC does not constitute a complete codification of all interpretative rules in relation to 
treaties. Recourse may be had to other material and other interpretation principles (see supra 
2.1.4). In my view it is indisputably appropriate to refer to the Commentary as it existed at the 
time the treaty was concluded provided of course that it is helpful in establishing the meaning of a 
particular treaty provision176. Unlike the general rule of interpretation set out in Art. 31 VC and 
the supplementary means of interpretation in Art. 32 VC, the reference for these purposes is 
purely discretionary. Where the parties to a tax treaty are two OECD Member Countries, applying 
the principles of logic and good sense to which the Commentary to the VC refer (see supra 2.1.4), 
there may be a reasonable presumption that by adopting a provision of the OECD MC, they 
intended that the provisions in the tax treaty negotiated by them should be interpreted on the same 
basis as set out in the relevant Commentary that was current and available to them at the time of 
negotiating the particular treaty177. Of course, any interpretation set out in the Commentary 
should not apply if a treaty partner has recorded an observation to the Commentary or if the 
parties stated otherwise in the particular treaty178. In case of a treaty between an OECD Member 
Country and a State that is not a member of the OECD, the presumption that parties have a 
common intention that the meanings and positions of the OECD expressed in the Commentary 
are to be adopted is, of course, weaker as the non-OECD Member had no opportunity to 
participate in the drafting of the Commentary. However, this conclusion must again be qualified 
if the other State is an Associated Country and the treaty was concluded after 1997 (see margin 
no. 30).      
 
69. Any undefined treaty term should under Art. 3 (2) OECD MC be given the meaning which it 
has under the domestic laws of the State applying the treaty “unless the context requires 
otherwise” (see supra margin no.50). I have argued above that the term “context” in Art. 3 (2) 
OECD MC should be given a broad meaning that reaches beyond the boundaries of the term 
“context” of Art. 31 (2) VC (i.e. “internal context”). “Context” in Art. 3 (2) OECD MC also 
includes the “external context” to the treaty and such comprises, inter alia, the OECD 
Commentary current at the time of conclusion of the relevant tax treaty (to the extent not 
observed by a Contracting State) (see supra margin no. 50). It is submitted that an undefined 
treaty term which is given a meaning in domestic law, but which is also given another meaning in 
the OECD Commentary current when the particular tax treaty was concluded, should be given the 
“special meaning” emerging from the OECD Commentary and that such a “special meaning”179 
should prevail over the domestic law meaning, in particular in case of tax treaties between OECD 
Member Countries (and for treaties signed after 1997 also in cases of treaties with Associated 

                                                      
176 This is explained in detail in Ward, D., et alia, The Interpretation of Income Tax Treaties with Particular Reference 
to the Commentaries on the OECD Model, I.B.F.D. Publications, 2005, 27-38. It was already suggested  by a Belgian 
author in 1983 (Claeys Boùùaert, I., Verdragen ter voorkoming van internationale dubbele belasting: hoofdtrekken en 
leemten, Liber Amicorum F. Dumon, Kluwer, 1983, 1008). 
177 This view was endorsed by the Special Commissioners, 7 June 2005, UBS AG V. HM Revenue and Customs, 7 
ITLR, 2005, 893 (a case involving the 1977 UK/Switzerland treaty) : “Our view is that the negotiators on both sides 
could be expected to have the Commentary in front of them and can be expected to have intended that the meaning in 
the Commentary should be applied in interpreting the Treaty when it contains identical wording and neither party had 
made an observation disagreeing with the Commentary”. 
178 Where the Commentary clearly departs from the textual meaning of an OECD MC Article and the Article is 
included in a bilateral treaty, Art. 31 VC requires to give the text of the treaty (reflecting the ordinary meaning) the 
primary role in the interpretive process and thus the textual meaning should prevail over the contrary meaning 
expressed in the Commentary. According to M. Waters wrong Commentary should be ignored (Waters, M., The 
Relevance of the OECD Commentaries in the Interpretation of Tax Treaties, Praxis des Internationalen Steuerrechts, 
Festschrift für Helmut Loukota zum 65. Geburstag, Lang, M., Jirousek, H. (eds.), Linde Verlag Wien, 2005, 685).  
179 I put the term “special meaning” between quotation marks to make it clear that I use the term not in the meaning of 
the term “special meaning” of Art. 31 (4) VC as the special meaning in Art. 31 (4) VC is to be derived from authentic 
instruments of interpretation. Here it is argued that the OECD Commentary is not such an authentic binding instrument 
under international law (see margin no. 67). 
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Countries)180. The reason is that such a “special meaning” expresses the meaning which both 
States commonly intended and, as the OECD Commentary sets out, references to domestic law 
meanings should as much as possible be avoided181. Of course, such meaning should only be 
upheld if a clear and unambigious meaning emerges from the Commentary. That is not to say that 
the OECD Commentary is binding on Courts. Courts remain entirely free to appreciate whether 
there is a conflict between the domestic meaning and the meaning in the Commentary and if they 
feel that the meaning given by the Commentary is incorrect or unclear, they are free to disregard 
the Commentary. Examples where Courts may consider upholding the meaning of a term 
emerging from the Commentary are: “beneficial owner”; “place of effective management”; 
“paid”; “paid to”; “artiste”; “athlete”; “pension” etc..  
 
70. The position expressed above is fully consistent with OECD’s position. First, it recognizes the 
important role of the Commentary in the interpretive process of tax treaties tailored along the 
OECD MC. Secondly, it does not rise the Commentary to the level of an instrument that is 
binding on taxpayers and Courts under rules of public international law. I do thus not adhere to 
the contrary view expressed by F. Engelen182. An exception must be made where a particular 
treaty incorporates a reference to the OECD Commentary183. To my knowledge this practice is 
found in three Belgian tax treaties (i.e. those with Estonia; Latvia and Lithuania). According to 
the Protocol to such treaties, the term “information concerning industrial, commercial or 
scientific experience” must be construed in accordance with the Commentary on Art. 12 (2) 
OECD MC. In my view such a reference to the Commentary is inappropriate. First, it invites the 
a contrario argument that the OECD Commentary is not to be utilized for purposes of construing 
other terms of the treaty. Secondly, it raises the question what the effects are of later changes to 
the Commentary for purposes of construing the treaty term. Obviously, the Contracting States 
will make the argument that as the Commentary is to be applied in an ambulatory manner (see 
supra 2.3.1), such changes have effect for purposes of the treaty. However, such changes to the 
Commentary are not negotiated by the plenipotentiaries that have been delegated to negotiate the 
treaty; they are not approved by the Belgian Parliament and are, unlike the treaty, not published in 
the Official State Gazette. A point can therefore be made that the changes to the Commentary are 
not binding on taxpayers and Courts and thus that may have no effect for the interpretation of the 
treaty term.     
 

                                                      
180 Ward, D., et alia, The Interpretation of Income Tax Treaties with Particular Reference to the Commentaries on the 
OECD Model, I.B.F.D. Publications, 2005, 31 and 112. 
181 OECD Commentary on Art. 11, § 21. 
182 Engelen, F., Interpretation of Tax Treaties under International Law, Doctoral Series, no.7, I.B.F.D., 2005, 439-473. 
The theory of F. Engelen is in particular based on the “international soft law”-character of the Commentary; on its 
international customary law-character; on the principles of good faith; acquiescence, estoppel and the protection of 
legitimate expectation. The author recently elaborated his position in Engelen, F., Some Observations on the Legal 
Status of the Commentaries on the OECD Model, Bulletin for International Taxation, 2006, 105-109. 
Our contrary view is set out in detail in Ward, D., et alia, The Interpretation of Income Tax Treaties with Particular 
Reference to the Commentaries on the OECD Model, I.B.F.D. Publications, 2005, 38-53.   
183 In particular Austria adopts such a practice. Other examples are the 2001 US/UK tax treaty; 1971 Japan/Switzerland 
and 2001 Japan/US tax treaties. See Ward, D., et alia, The Interpretation of Income Tax Treaties with Particular 
Reference to the Commentaries on the OECD Model, I.B.F.D. Publications, 2005, 43-44.  
Recent Belgian treaties also follow this practice. In the 2006 Belgian/San Marino treaty it is stated, subject to a few 
exceptions, that “The provisions of the Convention which are drafted according to the corresponding provisions of the 
OECD Model on Income and on Capital shall generally be expected to have the same meaning as expressed in the 
OECD Commentary”. It is even added that “the OECD Commentary – as it  may be revised from time to time – 
constitues a mean of interpretation in the sense of the Vienna Convention of 23 May 1969 on the Law of Treaties”. A 
somewhat similar provision is included in the 2006 Belgian/Macao tax treaty. None of those treaties is in force yet. 
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2.3.2.2. Later Commentary 
 
71. As it is difficult and also unnecessary to catalogue the current Commentary within Art. 31/32 
VC, such enterprise is a fortiori difficult and unnecessary for any later Commentary184. In 
determining the value of later Commentary for purposes of construing provisions of tax treaties 
concluded before such Commentary, a careful distinction must be made between various types of 
later Commentary. Four types are to be distinguished: (1) amplifying Commentary; (2) gap filling 
Commentary; (3) new State practice Commentary and (4) new Commentary reversing earlier 
positions185.  
 
72. Amplifying Commentary, i.e. new Commentary that represents a fair and genuine 
interpretation of the OECD MC which clearly arises from the terms of the OECD MC and which 
does not conflict with the current Commentary, should be given weight together with the text of 
the treaty, its object and purpose, the internal context of the treaty and other material falling under 
Art. 31 and 32 VC to arrive at a good faith interpretation of a bilateral treaty based on the OECD 
MC. Of course, such new Commentary cannot be regarded as having been adopted by the treaty 
negotiators. It should always be borne in mind that such Commentary is prepared and approved 
by the State representatives within the OECD Committee on Fiscal Affairs and the Council to 
come within the aforementioned 1997 recommendation. It is not binding and should only after 
careful consideration be included the aforementioned “external context” to the treaty for purposes 
of Art. 3 (2) OECD MC.  
 
73. The real difficulty lies with gap filling Commentary (i.e. Commentary that fills gaps in the 
OECD MC by purporting to fill gaps in the Commentary) and later Commentary that reverses a 
prior OECD position or that contradicts prior Commentary. How legitimate is to apply such types 
of later Commentary for the interpretation and application of pre-existing treaties where the 
changed Commentary reverses the position taken in the Commentary current at the time the treaty 
was negotiated or the later Commentary departs from the clear meaning that can reasonably be 
derived from the language of the OECD MC or where it attempts to expand the OECD MC by 
filling gaps? In such cases it impossible to presume that such later Commentary reflects the 
intention that the Contracting States had when negotiating the treaty and, in cases of new 
reversing Commentary, clearly it would not have been part of their common intention. Under the 
general rule of interpretation of the VC the interpreter should be concerned with the common 
intentions of the parties when the treaty was concluded, not later with intentions driven by events 
not foreseen when the treaty was concluded. It may be appropriate to quote ICJ judge Torrez-
Bernardez once again: “In this respect, I consider that the first proposition to be borne in mind is 
that the said rules of treaty interpretation disregard any intentions of the parties as a subjective 
element distinct from the text of the treaty. Subjective intentions alien to the text of the treaty, 
particularly a posteriori subjective intentions, should play no role in the interpretation”186. Such 
types of new Commentary should not be used. A complicated case is new Commentary that 
                                                      
184 The analysis of M. Waters illustrates that such exercise leads to unsatisfactory results. The author argues that later 
Commentary generally rises to the rank of a subsequent agreement or state practice within Art. 31 (3) (a) or (b) VC, 
while at the same time he concludes that later Commentary is not binding on Courts and taxpayers. Such is a 
contradictio in terminis (Waters, M., The Relevance of the OECD Commentaries in the Interpretation of Tax Treaties, 
Praxis des Internationalen Steuerrechts, Festschrift für Helmut Loukota zum 65. Geburstag, Lang, M., Jirousek, H. 
(eds.), Linde Verlag Wien, 2005, 679-685). 
185 The terms are borrowed from M. Waters who gives several examples of each type of later Commentary (see 
previous footnote). 
186 Separate Opinion of Judge Torrez-Bernardez in the El Salvador/Honduras-case (ICJ, 11 September 1992, Land, 
Island and Marine Frontier Dispute (El Salvador/Honduras), ICJ Reports, 1992, 371). See also Cheng, B., General 
Principles of Law as applied by International Courts and Tribunals, Cambridge, 1953 (reprinted 1987), 115-116 and 
ICJ, 21 December 1962, South West Africa-case, ICJ Reports, 1962, 48-49 (quoted in margin no. 25).  
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reflects previous State practice. First, the fact that the Commentary is changed because of State 
practices may be an indication that such States do not follow the Commentary despite the fact that 
they have not recorded an observation and may therefore question the correctness of the position 
expressed in the Commentary. Secondly, if a State practice “establishes the agreement of the 
parties regarding the interpretation of the treaty” and is a genuine interpretation and not a change 
in the treaty, the subsequent practice forms one of the elements of the general rule of 
interpretation under Art. 31 (3) (b) VC and may have effect under international law (margin nos. 
56 and 251-252). However, a change in the Commentary does not necessarily evidence a State 
practice of any particular OECD Member Country. And also, why should a State practice of say 
Member Countries A and B be relevant to interpret a treaty between Member Countries Y and Z? 
More evidence than a change in the Commentary should be provided before Art. 31 (3) (b) VC 
can be applied and in view of the fact that mutual agreement procedures and tax assessments are 
usually confidential it may be difficult to obtain conclusive evidence of new State practices. In 
short, there is little or no justification to give weight to new Commentary - other than 
Commentary that does not go beyond a fair interpretation of the text of a particular treaty – to 
interpret provisions of pre-existing treaties187. Even if one admits that later Commentary can be 
applied to construe terms of pre-existing treaties, I submit that a good faith interpretation of tax 
treaties does not allow the application of later Commentary to transactions that were executed or 
income that arose prior to the publication of the new Commentary and that later Commentary 
should in any event not be applied retrospectively if it worsens the position of the taxpayer188. 
The position reflected in the Commentary is the published policy statement of the OECD Member 
Countries (including Belgium). From a Belgian perspective a point can be made that such policy 
statement creates legitimate expectations on the part of the taxpayer that must be honoured by the 
tax authorities and the Courts. With reference to Supreme Court case law on the application of 
principles of good governance in tax matters, on the other hand, a taxpayer may claim that later 
Commentary be applied to construe earlier treaties each time the later Commentary provides a 
more favorable result  to the taxpayer and such later Commentary is in accordance with the terms 
of the treaty189.  
 
2.3.3. CASE LAW 
 
74. The international jurisprudence on this matter is not consistent. It is beyond the scope of this 
Study to analyze this case law190. Suffice it to say that the Belgian tax authorities have recently 
argued before the Supreme Court that (i) the OECD MC and Commentary current at the time the 
treaty was entered into are part of the context of the treaty within the meaning of Art. 31 (1) and 
(2) VC and that (ii) later Commentary constitutes a subsequent agreement between Contracting 
States within Art. 31 (3) VC191. Unfortunately, the Supreme Court did not deal with those 
arguments, but simply stated that the relevant treaty provision (Art. 15 Belgium/Luxembourg tax 
treaty), interpreted in its context, did not require the employee (a truck driver resident in 
                                                      
187 This is explained in detail in Ward, D., et alia, The Interpretation of Income Tax Treaties with Particular Reference 
to the Commentaries on the OECD Model, I.B.F.D. Publications, 2005, 78-111. 
188 This was accepted by the Danish High Court, 3 February 2000, Casino Copenhagen v. Skatteministeriet, 3 ITLR, 
2001, 447, discussed by De Broe L., Werbrouck, J., Kroniek Internationaal Belastingrecht 2001-2002, T.R.V., 2002, 
619.    
189 De Broe L., Werbrouck, J., Kroniek Internationaal Belastingrecht 2001-2002, T.R.V., 2003, 566; Supreme Court, 3 
November 2000; R. Cass., 2000, 70; Supreme Court, 27 March 1992, R.C.J.B., 1992, 53. For a similar view under 
Dutch law see Wattel, P., Marres, O., The Legal Status of the OECD Commentary and Static or Ambulatory 
Interpretation of Tax Treaties, European Taxation, 2003, 232.  
190 For an overview, see Ward, D., et alia, The Interpretation of Income Tax Treaties with Particular Reference to the 
Commentaries on the OECD Model, I.B.F.D. Publications, 2005, 95-104. 
191 Supreme Court, 28 May 2004, Pas., I, 2004, 940 and 7 ITLR, 2005, 442. The Belgian tax authorities have now 
entrenched this position in the 2006 Belgian/San Marino tax treaty (not in force) (see footnote under margin no. 70). 



 272

Belgium) be permanently present in Luxembourg discharging his duties of employment to be 
taxable on his salary there. In five cases Belgian Courts have referred to the OECD Commentary 
in cases of treaty interpretation. In one case the Court relied on the 1992 revised Commentary on 
Art. 15 OECD MC in a matter involving the 1964 Belgium/France tax treaty and income tax year 
1986. In another case the Court used the 1977 Commentary to interpret the 1970 
Belgium/Netherlands tax treaty in a case involving income tax years 1979-1984 and in still 
another case the Court used the 1992 revised Commentary on Art. 17 to interpret the 1967 
Belgium/Germany tax treaty in a case involving income tax years 1993-1995192.   
 
3. DO TAX TREATIES AND THE BELGIAN TAX TREATIES IN PARTICULAR 
INCLUDE AN IMPLIED ANTI-ABUSE RULE OF GENERAL APPLICATION 
OR AN INTERPRETATION PRINCIPLE ACCORDING TO WHICH TREATY 
BENEFITS SHOULD NOT BE CONFERRED IN ABUSIVE CASES? 
 
75. The United Nations Ad Hoc Group of Experts on International Co-operation in Tax Matters 
has – according to its own words – “loosely” defined abuse of tax treaties as “the use of tax 
treaties by persons the treaties were not designed to benefit, in order to derive benefits the 
treaties were not designed to give them”193. The OECD Committee of Fiscal Affairs in its 1987 
Report on Double Taxation Conventions and the Use of Conduit Companies (hereafter “the 
Conduit Companies Report”) concludes that the use of treaties is improper where a person 
(whether or not resident of a Contracting State) acts through a legal entity created in a State 
primarily to obtain treaty benefits which would not be available to him directly194. The OECD 
thus focuses on “Treaty shopping”. However, the problem also extends to “Rule shopping”195. In 
both cases the taxpayer acts in formal compliance with the domestic law of the Contracting State 
and the provisions of a treaty to claim a benefit provided for by the treaty, but granting such 
benefit in that case would not be in accordance with the object and purpose of the treaty and the 
intentions of the Contracting States196. Treaty benefits are granted with a very specific goal, i.e. 
the development of international trade, business and commerce. A taxpayer does not deserve such 
benefits if he enters into arrangements that do not or only very marginally contribute to the 
development of such international activity but which are only or predominantly motivated by the 
desire to derive such treaty benefits. It is submitted that there is abuse or improper use of the 
treaty if the taxpayer’s sole or predominant motive for entering into a transaction or structuring an 
arrangmenent in a certain way is to claim treaty benefits and the granting of such benefits in that 
case would frustrate the treaty’s object and purpose or those of the treaty provision(s) of which 
the taxpayer avails himself. 
 
76. In this Section it will be examined whether international law recognizes a principle of abuse 
of rights by States under treaties and, if so, if there is a conclusion to be drawn from that with 
respect to abuse of tax treaties by taxpayers. In particular it will be examined whether Art. 26 VC 
(“pacta sunt servanda”) or Art. 38 (1) (c) of the Statute ICJ (“general principles of international 
law”) constitute a legal ground on which it can be argued that tax treaties include an implied anti-
abuse rule of general application (see infra 3.1. and 3.2). It will further be examined whether there 
                                                      
192 Trib. Liège, 25 October 2004 and 21 February 2005, FJF 2006/35 and 36; Court of Appeals Brussel, 14 June 2000, 
T.F.R., 2000, 254; Court of Appeals Antwerpen, 15 January 1996, FJF, 96/84; Court of Appeals Brussel, 17 June 1993, 
T.R.V., 1993, 361; Court of Appeals Brussel, 28 May 1993, FJF, 94/25. 
193 The United Nations Ad Hoc Group of Experts on International Co-operation in Tax Matters, Prevention of abuse of 
tax treaties, Fourth Meeting Geneva, 30 November – 11 December 1987, UN Secretariat, New York, 1987, 3. 
194 OECD, International Tax Avoidance and Evasion, Double Taxation Conventions and the Use of Conduit 
Companies, Issues in International Taxation, no. 1, OECD, Paris, 1987, § 7. 
195 For the meaning of those terms and examples, see Part One, 1.1.1.  
196 van Weeghel, S., Improper Use of Tax Treaties, Kluwer Law International, 1998, 97.  
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exists an interpretation principle according to which the treaty benefits should not be available to 
taxpayers that abuse the treaty by engaging in tax-motivated transactions to claim such benefits 
(see infra 3.3).  
 
3.1. Art. 26 VC: a legal basis for construing an implied anti-abuse rule? 
 
3.1.1. ABUSE OF RIGHTS UNDER INTERNATIONAL PUBLIC LAW 
 
77. In international public law the concept of abuse of rights refers to a State exercising a right 
either in a way which impedes the enjoyment by other States of their own rights or for a purpose 
different from that for which the right was created, to the injury of the other States. Abuse of 
rights only exists when the injury suffered by the aggrieved States exceeds the benefit resulting 
for another State from the enjoyment of its own right. Abuse of rights in international public law 
may also include the arbitrary exercise of its rights by a State causing injury to another State but 
without clearly violating its rights. In contrast to the two preceding cases, in the latter case bad 
faith or an intention to cause harm are not necessary to uphold an abuse197. As the concept of 
abuse of rights is generally an unwritten one198, it has been questioned whether it can be 
characterized as a general principle of international law, which is, pursuant to Art. 38 (1) (c) of 
the Statute of the ICJ, a source of law that is to be taken into consideration by the ICJ and 
international tribunals199. On the basis of an analysis of the domestic laws of civil law and 
common law States; the decisions of the PCIJ and the ICJ; the practices of States formulating 
their claims on the basis of abuse of rights and the inclusion of the concept of abuse of rights in 
treaties, some authors conclude that the concept of abuse of rights is to be recognized as a general 
principle of international law200. Other commentators, while accepting that international law 
prohibits abuse of rights, express doubts as to correctness of such conclusion201. Several reasons 
are put forward why the concept of abuse of rights cannot be characterized as a general principle 
of international law. First, no international judicial decisions or arbitral awards have so far been 

                                                      
197 There is a striking similarity with the concept of abuse of rights under private law. Such is not surprising as the 
public international law concept is developed in part on the basis of a comparison of the private laws of the States. See 
Part Two, 2.3.1.3.1. (margin no. 42). 
198 I say that the concept is generally an unwritten one because it is sometimes expressly set forth in treaties (see 
footnote under margin no. 78). 
199 The sources of international law enumerated in Art. 38 (1) are: (a) international conventions, whether general or 
particular, establishing rules expressly recognized by the contesting parties, (b) international custom, as evidence of a 
general practice accepted as law, (c) the general principles of law recognized by civilized nations, (d) subject to the 
provisions of Art. 59, judicial decisions and the teachings of the most highly qualified publicists of the various nations 
as subsidiary means for the determination of rules of law. 
200 Iluyomade, B.O., The Scope and Content of a Complaint of Abuse of Right in International Law, 16 Harvard ILJ, 
1975, 47-92.  
201 G. Fitzmaurice writing in 1951 and 1954 concludes: “The doctrine of abuse of rights, arising from the failure of 
States or governments to exercise their rights in good faith and with due regard to the consequences of such exercise, 
has not been affirmed by the Court. It does, however, figure prominently in a number of the separate or dissenting 
judgments and opinions, and although the doctrine cannot be regarded as definitively established, or as constituting an 
accepted principle of international law (…)”(…) the doctrine of abuse of rights, though never hitherto formulated as 
such by the Court, is implicit in such a passage as the following from the Judgment in the Morocco-case (ICJ, 1952, 
212): “The power of making valuation rests with the Customs authorities, but it is a power which must be exercised 
reasonably and in good faith” (Fitzmaurice, G., The Law and Procedure of the International Court of Justice, Vol. 1, 
Grotius Publications, 1986, 12 and 183). Kiss writing in 1984: “On the whole, it may be considered that international 
law prohibits the abuse of rights. However, such prohibition does not seem to be unanimously accepted in general 
international law, while it is not contested in the law of international institutions” (Kiss, A., Abuse of Rights, 
Encyclopedia of Public International Law, vol. One, 1992, North Holland, 4-8.) and finally Brownlie, writing in 2003: 
“The doctrine has had limited support from dicta of international tribunals (…).The doctrine is a useful agent in the 
progressive development of the law, but that, as a general principle, it does not exist in positive law (…).” (Brownlie, 
I., Principles of Public International Law, Oxford, 6th edition, 2003, 430).  



 274

explicitly founded on the prohibition of abuse of rights. Courts and tribunals have referred to the 
concept or examined the way in which a State exercised its rights and mentioned the concept as a 
possible basis for condemnation but did not actually use it for that purpose202. Secondly, in 
(mostly dissenting) opinions judges at the PCIJ and the ICJ have frequently adverted to the 
concept and some of them expressed hesitation before applying it. It may be objected though that 
none of them has rejected outright its place in international law. On the contrary, in particular 
Judge Alvarez advocated for the transportation of the concept from municipal law into 
international law203. It may also be objected that the provisions of several treaties enunciate the 
concept prohibiting the abuse of rights in inter-State relations. A very clear example is the 
aforementioned Art. 26 VC declaring that every treaty in force must be performed in good faith 
by the contracting parties. Performing treaty obligations in good faith is of course the obverse of 
abusing the rights derived from the treaty204. An explicit recognition of the prohibition of abuse of 
rights in general international law is to be found in Art. 300 of the 1982 Convention on the Law 
of the Sea.205.  
 
78. For purposes of the current discussion, it is to be noticed that abuse of tax treaties is 
concerned with an abuse by individual taxpayers of the rights conferred to them under a treaty 
entered into between two Contracting States 206. It may be objected that since international public 
law is law between States, treaties do not recognize the principle of abuse of rights with respect to 
individuals. That objection is ill-founded. Several treaties do indeed endorse the principle that 
individuals cannot abuse the rights conferred to them by treaties. According to Art. 27 of the 
European Convention on Human Rights and Fundamental Freedoms, the European Commission 
of Human Rights must consider inadmissible any petition submitted by individuals or groups of 
individuals which it considers an abuse of rights of petition. Art. 17 of the same Convention 
prohibits another form of abuse of rights by individuals207. According to Art. 82 of the EC-Treaty, 
any abuse by one or more undertakings of a dominant position within the Common Market or in a 
                                                      
202 In the German Interests in Polish Upper Silesia-case the PCIJ was asked to consider whether a certain act of 
Germany amounted to abuse of the Treaty of Versailles. The PCIJ concluded that no such abuse had taken place (PCIJ, 
25 May 1926, PCIJ Reports, Series A, no. 7, 1926, 30 and 37-38). In the Free Zone of Upper Savoy and Gex-case (a tax 
case) the PCIJ stated that its decision was subject to cases of abuses of rights but added that an abuse cannot be 
presumed by the Court (PCIJ, 7 June 1932, PCIJ Reports, Series A/B, no. 46, 1032, 167). In the Rights of United States 
Nationals in Morocco-case, the ICJ referred to the concept and affirmed that the powers of the customs authorities are 
to be exercised “reasonably and in good faith” (ICJ, 27 August 1952, ICJ Reports, 1952, 212).    
203 See in particular the opinions of Judge Alvarez in the Awards for Compensation-case (ICJ Reports, 1954, 47); in the 
Anglo-American Oil-case (ICJ Reports, 1952, 128), in the Anglo-Norwegian Fisheries-case (ICJ Reports, 1951, 149), 
in the Second Admission-case (ICJ Reports, 1950, 15 and 20) in the Corfu Channel-case (ICJ Reports, 1949, 48), in the 
First Admission-case (ICJ Reports, 1947-1948, 91). But see also the dissenting opinion of Judges Read and Klaestad in 
the Nottebohm-case (ICJ Reports, 1955, 370 and 381); the individual concurring opinions of Judge Lauterpacht in the 
Norwegian Loans-case (ICJ Reports, 1957, 53), of Judge Spender in the Guardianship of Infants-case (ICJ Reports, 
1958, 120) and the dissenting opinion of judge de Castro in the Nuclear Tests-case (ICJ Reports, 1974, 390). 
204 Other implicit recognitions of an abuse of rights principle are e.g. (i) Art. 18 VC according to which a State is 
obliged to refrain from acts which would defeat the object and purpose of a treaty prior to its entry into force and (ii) in 
the law of international institutions : Art. 2 (2) of the United Nations Charter according to which all members shall 
fulfil in good faith the obligations assumed by them in accordance with the Charter. Authors confirm that the non 
performance of treaty obligations in good faith amounts to an abuse of rights. See Engelen, F., Interpretation of Tax 
Treaties under International Law, Doctoral Series, no.7, I.B.F.D., 2005, 127; Cheng, B., General Principles of Law as 
applied by International Courts and Tribunals, Cambridge, 1953 (reprinted 1987), 115-116. 
205 Art. 300 of the 1982 United Nations Convention on the Law of the Sea: “States Parties shall fulfill in good faith the 
obligations assumed under this Conventions and shall exercise the rights, jurisdictions and freedoms organized in this 
Convention in a manner which would not constitute an abuse of rights”. 
206 That is not to say that States cannot abuse their rights under tax treaties (see infra 3.1.2). 
207 Art. 17 of the European Convention on Human Rights and Fundamental Freedoms: “Nothing in this Convention may 
be construed as implying for any State, group or person any right to engage in any activity or perform any act aimed at 
the destruction of any of the rights and freedoms set forth herein or at their limitation to a greater extent than is 
provided in the Convention”. 



 275

substantial part of it shall be prohibited as incompatible with the Common Market in sofar as it 
may affect the trade between Member States. Even tax treaties may implicitly endorse an abuse of 
rights principle. Sometimes, tax treaties include provisions according to which transactions 
carried on by taxpayers to claim advantages provided for by the treaty will not be sanctioned 
because they are essentially explained by tax avoidance motives208.    
 
79. Conclusion: The doctrine of abuse of rights between States exists in international law and is 
even enunciated in treaties conferring rights on the individuals that are the subject of such 
treaties. However, there is no unanimity amongst authors whether abuse of rights by States is 
recognized as a general principle of international law and there is no case law of the ICJ that 
characterizes the concept of abuse of rights as such a principle. 
  
3.1.2. TAX TREATIES 
 
80. Under public international law States must perform their treaty obligations in good faith and 
refrain from abusing their rights. The principle of good faith is an underlying structural feature of 
public international law and has been expressly codified in Art. 26 and in other provisions of the 
VC (see 2.1.2.2.1). When States conclude tax treaties they are under an obligation to perform 
their treaty obligations in good faith and they must refrain from enacting provisions in their 
domestic law whereby their treaty obligations are eroded. The good faith obligation imposed by 
the VC on States is an obligation that governs the inter-State relationships and in case of tax 
treaties also the relationship between a State and the subject of law of such treaties (i.e. the 
taxpayers)209. K. Vogel has argued that where a treaty’s binding effect is restricted under 
international law by Art. 26 VC, its binding effect under domestic law is restricted to the same 
extent. Since tax treaties confer rights on individuals and since Contracting States cannot abuse 
their rights under tax treaties, they cannot confer more rights on taxpayers than those which they 
own themselves. It follows that taxpayers cannot abuse their rights under tax treaties either. K. 
Vogel derives from that that there is a general “substance over form”-doctrine based on 
international law pursuant to which tax authorities and Courts may deny treaty benefits to 
taxpayers if they engage in transactions with no other rationale than to claim the benefits 
provided for by a tax treaty210. 
 
81. In my view there are several difficulties to implement this theory in practice. First, K. Vogel’s 
reasoning fails to distinguish between abuses of treaties by States operating on an inter-State level 
and abuses of treaties by taxpayers operating on a domestic level211. International public law 
                                                      
208 See e.g. the treaty practice of the United Kingdom to provide that relief on dividends, interest and royalties by Art. 
10-12 shall not be available if it was the main purpose or one of the main purposes of any person concerned with the 
creation or assignment of the property in respect of which the relevant income is paid, to take advantage of the article 
by means of that creation or assignment. (See e.g. Art. 10 (9), 11 (9), 12 (7) and 20 (5) of the 2003 UK/Australia 
treaty). This provision seems to have been used as a model for the provision recently proposed by the OECD (OECD 
Commentary on Art. 1 § 21.4). Art. 10 (3) (d) of the 1987 Belgium/UK treaty contains a comparable provision but it is 
restricted to claims on foreign tax credit on UK dividends (Tomsett, E., Treaty Shopping and Debt/EquityRatios in the 
United Kingdom, Bull. I.B.F.D., 1990, 108). However, a broad provision like the one of the UK/Australia treaty is 
included in a few Belgian tax treaties (Art. 29) (see infra 7.2.2.4.).  
209 For Belgian case law characterizing an intentional tax treaty override as a violation of the principle of good faith, 
see Court of Appeals Brussels, 15 February 2002, FJF, 2002/109; Court of Appeals Brussels, 17 October 2002, 
http://www.fiscalnetnl.be). See also the discussion under Art. 3 (2) OECD MC (see supra margin nos. 54-55).  
210 Vogel, K., Klaus Vogel on Double Taxation Conventions, Kluwer Law International, 1997, Third edition, 125. This 
proposition seems to have been accepted by Laule, G., How Domestic Anti-Avoidance Rules Affect Double Taxation 
Convention, Proceedings of a Seminar held in Toronto, Canada, in 1994 during the 48th Congress of the International 
Fiscal Association, Kluwer Law International, 1995, 9 and 41. 
211 Li, J., Sandler, D., The Relationship Between Domestic Anti-Avoidance Legislation and Tax Treaties, Canadian Tax 
Journal, 1997, 954; Lowe, V., How Domestic Anti-Avoidance Rules Affect Double Taxation Convention, Proceedings of 
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governs the relationship between States. The individuals that derive rights from treaties are not 
parties to the treaty. The rights and obligations under a treaty are in the first place those of the 
Contacting States. They exist on the plane of international law. The rights and obligations of the 
individuals exist only on the level of domestic law. Even in case of self-executing treaties, such as 
tax treaties, technically some form of enabling legislation is needed to permit the individual to 
claim rights and benefits under the treaty. For example, even in a highly monistic country like 
Belgium, Parliament must pass a statute approving the treaty before taxpayers can enforce the 
rights conferred upon them by the treaty. In a dualistic country, enabling legislation is even 
needed to transform the treaty into domestic law before it can have effect (see supra 1.1). It is 
therefore hard to see how Art. 26 VC can be a legal basis to argue that an individual taxpayer 
should perform his rights and obligations under a treaty in good faith. Secondly, if K. Vogel 
suggests that the standards developed under public international law to determine whether there is 
an abuse of rights are to be applied mutatis mutandis to determine whether taxpayers act 
abusively under a tax treaty, he overlooks the fact that the international public law doctrine of 
abuse of rights remains vague and imprecise. The ICJ has so far never explicitly based a decision 
on the prohibition of abuse of rights. For this reason commentators have refused to recognize the 
concept as a general principle of international law (see supra margin no. 77). Case law in matters 
of international public law requires a high level of proof to uphold an abuse of rights, but offers 
little guidance to determine when in the many different factual circumstances an individual 
subject of law abuses his rights under a treaty (i.e. a taxpayer under a tax treaty)212. Thirdly, K. 
Vogel’s theory fails to recognize that the abuse of rights-doctrine is not effective in income tax 
matters. As mentioned before under private law the purpose of the abuse of rights-doctrine is to 
strike a balance between two parties where their interests are blatantly disproportionate. In 
relation to a State exercising its taxing rights and a taxpayer exercising his rights in a legitimate 
manner but with a view to pay the least amount of tax, there will be harm to the Treasury, but the 
benefit to the taxpayer is arguably of equal weight213.   
 
82. It follows from the above that Art. 26 VC or the transportation of the abuse of rights-doctrine 
from the plane of international public law to the plane of domestic law where the taxpayer 
operates can not form a legal basis for a State to challenge a transaction carried out by a taxpayer 
in an allegedly abusive manner214. That does not mean, however, that the abuse of rights-doctrine 
under international public law or the principles of good faith underlying Art. 26 VC are of no 
relevance for the discussion. The obligation of good faith imposed by the VC on the Contracting 
States is not restricted to the performance of the treaty but – as Art. 31 VC makes it expressly 
clear - extends to the interpretation of the treaty as well (see supra 2.1.2.2.1)215. Good faith in the 
interpretation of treaties means that a treaty is interpreted honestly, fairly and reasonably to give 
effect to its object and purpose and the common intentions of the parties. Art. 26 VC does not per 
se require a literal application of the treaty and Art. 31 VC does not require a literal interpretation 

                                                                                                                                                              
a Seminar held in Toronto, Canada, in 1994 during the 48th Congress of the International Fiscal Association, Kluwer 
law International, 1995, 7-8. 
212 In both cases where the PCIJ referred to abuse of rights it stressed that such an abuse cannot be presumed. See also 
Kiss, A., Abuse of Rights, Encyclopedia of Public International Law, vol. One, 1992, North Holland, 7-8. 
213 See supra Part Two, 2.3.1.3.1. (margin no. 42). Also in public international law abuse of rights may require that the 
injury suffered by one State exceeds the benefit resulting for the other State enjoying its right (Kiss, A., Abuse of 
Rights, Encyclopedia of Public International Law, vol. One, 1992, North Holland, 5). 
214 Perrou, K., The Juridical Application of Anti-Avoidance Doctrines in Greece and its Impact on International Tax 
Law, Intertax, 2006, 108-109; Goyette, N., Countering Tax Treaty Abuses: A Canadian Perspective on an International 
Issue, Canadian Tax Foundation, 1999, 10-12. 
215 Wouters, J., Vidal, M., The International Law Perspective, Tax Treaties and Domestic Law, EC & International Tax 
Law Services, Vol. 2, IBFD Publications, 2006, 22; Sinclair, I., The Vienna Convention on the Law of Treaties, 2nd ed., 
Manchester University Press, 1984, 119; International Law Commission, Commentary to Article 27 of the 1966 Draft 
Convention, YBILC, 1966-2, 219, §5. 
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of the treaty either (see supra 2.1.2.2.1). It is provisionally submitted that the principle of good 
faith underlying Art. 26 and 31 VC – which is the obverse of abuse of rights - offers flexibility to 
deny treaty benefits if the granting of such benefits would frustrate the treaty’s object and 
purpose, provided that such denial is supported by the terms of the treaty (purposive 
interpretation, see supra margin no. 26). This is further discussed infra sub 3.3. 
  
3.2. Anti-abuse rule in tax matters: a general principle of international law? 
 
83. According D. Ward: “In light of the fact that the International Court of Justice has already 
given recognition to the principle of abuse of rights in interpreting treaties generally, that Article 
23 of the Vienna Convention requires parties to a treaty to perform the treaties in good faith, that 
the principle of abuse of rights has been incorporated in the Convention of Law of the Sea and, 
more specifically in a tax context, that anti-abuse principles have developed judicially or have 
been enacted by statute in the internal law of a great number of countries (albeit with some 
differences in the frequency of application and in the formulation of the rules and in the labels 
applied to them), one can say that an anti-abuse rule in taxation matters is one of the ‘general 
principles recognized by civilized nations’. (According to Article 38 (1) of the Statute of the 
International Court of Justice, general principles recognized by civilized nations constitute one of 
the sources of international law). From this it may be suggested, as Prof. Vogel has done, that a 
general anti-abuse doctrine must be recognized by tax administrations and courts generally in 
interpreting and applying tax treaties”216.   
 
84. To that conclusion it can be objected that, since the abuse of rights doctrine is not 
unanimously accepted as a general principle of international public law under Art. 38 (1) (c) (see 
supra 3.1.1), it would be reckless to conclude to the existence of an anti-abuse principle in tax 
matters as a general principle of international law. However, in my view one can conclude to the 
existence of an anti-abuse doctrine in tax matters as a general principle of international law 
independently from whether the abuse of rights doctrine exists as a general principle of 
international public law. One way to determine the existence of a general principle of 
international law and the extraction of such principle as appears to be shared by all, or a majority, 
of jurisdictions is to derive such principle from a comparison of the various systems of domestic 
law217. It follows from a study undertaken by IFA in 2002 involving 27 countries that most 
countries have either statutorily based anti-avoidance provisions or judicially developed anti-
avoidance doctrines. The IFA report observes that there are notable differences in approaches 
between the various countries but nevertheless concludes that “as regards practical solutions the 
differences are not as great as the differences in basic approaches indicate”218. In another study 
undertaken in 1999 amongst 11 European countries a similar conclusion was reached219. All in 
all, what is required to recognize a principle of law as a general principle of international law is 
the “use of municipal analogies to fashion a viable system of rules for international law”, not a 

                                                      
216 Ward, D., Ward’s Tax Treaties 1996-1997, Carswell, Toronto, 1996, 61. The reference to Art. 23 VC should most 
likely be to Art. 26 VC. The quote from Prof. Vogel is: Vogel, K., Klaus Vogel on Double Taxation Conventions, 
Kluwer Law International, 1997, Third edition, 66 and 125.  
217 This is one way to determine a general principle of international law. It gives force to the reference in Art. 38 (1) (c) 
that the principles are to be “recognized by civilized nations”. For another way of determining general principles of 
international law, see Thirlway, H., The Sources of International Law, International Law, Evans, M. (ed.), Oxford 
University Press, 2003, 131.  
218 Zimmer, F., Form and Substance in Tax Law, General Report, Cah. Dr. F. Int., vol. LXXXVIIa, IFA, 2002 Oslo 
Congress, Kluwer, 2002, 30-31 and 60-61. Interestingly, in the few countries that have no avoidance rules, the principle 
of sham is applied and where it is applied Courts take into consideration that the transaction carried out by the taxpayer 
was not commercially logical and that the legal form of the contract did not coincide with its economic effect.  
219 Mössner, J.M., Tax Avoidance Concept and European Tax Education, European Taxation, 1999, 92. 
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universality of practice, nor a precise similarity of rules in the various jurisdictions220. This 
finding may point towards the recognition of an anti-abuse doctrine in tax matters as a general 
principle of international law. However, in order to uphold a universally recognized principle of 
law probably more is needed than the finding of a common basis in the laws of 27 countries, in 
particular where all such countries are more or less industrialized countries and many of which 
are OECD Member Countries. The ECJ has recognized the doctrine of abuse of rights in general 
law and has applied it recently in income tax law, but, as is explained in Part Four, it is not 
obvious to conclude that in matters of income tax law the doctrine has become a general principle 
of Community law221. Also, one must still recognize the limited weight given by the International 
Courts and Arbitrational Tribunals to general principles in international public law. The most 
fertile fields where domestic law analogies have been applied at the international plane seem to 
be those of procedure, evidence and the machinery of judicial process222. Accordingly it is not 
obvious to bring a fundamental rule of national tax law of the jurisdictions around the world, such 
as an anti-abuse rule (even if such rule is in some States a mere rule of procedure or a rule of 
evidence), under the scope of Art. 38 (1) (c) of the Statute of the ICJ. Finally, Art. 38 (1) (c) 
refers to general principles of international law as applicable on the international forum between 
States. Any argument based on Art. 38 (1) (c) that is applied in the plane of domestic law in a 
dispute between a State and an individual taxpayer is plagued by the same deficiency as an 
argument based on Art. 26 VC which is subsequently transported in the domestic plane (see 
margin nos. 81-82)223.  
 
85. If those objections can be overcome and the position of D. Ward and K. Vogel is correct, the 
question arises how is such an internationally recognized anti-abuse principle to be formulated 
and when should it be applied? 
 
86. A first and practical solution is that each Contracting State applies its own domestic anti-
abuse rule (whether statutorily enacted or judicially developed) to the interpretation and 
application of its tax treaties. The advantage is that there would be some certainty and consistency 
with the rule that is applied by that State for purely domestic purposes. The disadvantage is of 
course that, because of the variety of anti-abuse rules worldwide, there is a significant risk of 
diverging and contradictory results and thus of imbalance in the interpretation and application of 
the treaty. The aforementioned 2002 IFA study has shown that the attitude of 27 countries 
towards tax avoidance still varies both with regard to the way countries approach the issue (by 
means of judicially developed doctrines; enactment of specific or general anti-avoidance rules; or 
no rules at all) and how far they are prepared to let substance prevail over form (which is 
essentially an issue of strict interpretation or purposive interpretation of tax laws)224. The IFA 
                                                      
220 Iluyomade, B.O., The Scope and Content of a Complaint of Abuse of Right in International Law, 16 Harvard ILJ, 
1975, 54. 
221 See infra Part Four, 2.3.. However, the various specific anti-avoidance provisons included in the Directives in 
income tax matters and the reservation of competence by the Member States in the area of prevention of abuse of the 
Directives make clear that there is no intention on the part of the Community legislator that the Directives should be 
abused. 
222 Shaw, M., International Law, 5th ed., Cambridge University Press, 2003, 92-99 (“Thus it follows that it is the Court 
which has the discretion as to which principles of law to apply in the circumstances of the particular case under 
consideration, and it will do this upon the basis of the inability of customary and treaty law to provide the required 
solution”); Thirlway, H., The Sources of International Law, International Law, Evans, M. (ed.), Oxford University 
Press, 2003, 132 (“There is, however, a striking lack of evidence in international practice and jurisprudence of claims 
to a specific right of a concrete nature being asserted or upheld on the basis simply of general principles of law”). 
223 Obermaier, C., Weniger, P., Treaty Shopping and Domestic GAARs in the Light of a Recent Austrian Decision on 
Irish IFS Companies, Intertax, 2005, 472. 
224 Zimmer, F., Form and Substance in Tax Law, General Report, Cah. Dr. F. Int., vol. LXXXVIIa, IFA, 2002 Oslo 
Congress, Kluwer, 2002, 38, 45-48, 60-62. Interestingly, when the national reporters were asked to consider the 
application of their domestic anti-abuse doctrine or rules to hypothetical cases, the answers illustrate that the various 
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study concluded though that, as regards the practical solutions, the differences are not as great as 
the differences in basic approaches. Nevertheless, the consequence of applying the different anti-
abuse doctrines and rules of national law is that the standards applied will differ from country to 
country and from treaty to treaty. The abuse threshold under a particular treaty will be low if the 
Courts of both Contracting States are amenable to the application of an anti-abuse provision or 
doctrine domestically. It will be high where the Courts give a narrow interpretation to their tax 
laws and the issue of tax avoidance domestically. Such a result does not square with the principle 
of common interpretation of tax treaties and uniform application and harmonization of treaty law 
which the OECD wishes to achieve225. An inherent risk following from States not applying 
common principles of interpretation of treaties is the presence of international double taxation 
that may remain unresolved while the foremost objective of a tax treaty is the elimination of such 
double taxation. This would in particular be the case if one State applies a broad domestic anti-
abuse rule and the other State applies a narrow one (or none at all). In such a case it is not illusory 
that the second State disagrees with the first State’s finding of facts or the recharacterization of a 
transaction and the resulting tax consequences and that double taxation is not removed. 
 
87. As mentioned before, K. Vogel argues that there is common international anti-abuse principle 
and that such is a substance over form-principle which is inherent in any international treaty (see 
supra margin no. 80).That idea is shared by other authors226. According to K. Vogel the substance 
over form-standard will not differ from tax treaty to tax treaty if it is determined through a careful 
analysis of the case law of the Contracting States. K. Vogel thus suggests that some international 
standard of abuse of tax treaties can be derived from the case law in the various jurisdictions. 
There are several concerns with this proposition. 
 
88. I have examined the case law of ten States (see infra 3.3.4.1 and 4.2) and I have found only 
one Court decision which has recognized the existence of an anti-abuse principle as a general 
principle of international law inherent in a tax treaty, i.e. the 2005 judgment of the Swiss Federal 
Court discussed infra sub 4.2.7. As observed there, the Court makes a questionable application of 
Art. 26 and 31-32 VC. The Swiss decision is diametrically opposite to a 2006 decision of the 
Canadian Tax Court (see infra 4.2.6.)227. In the absence of more appropriate jurisprudence, the 

                                                                                                                                                              
doctrines and rules produce different results. The practical answers of course highly depend on the internal structure 
and logic of the domestic tax system and the constitutional framework for interpreting tax statutes. 
Some doctrines such as abuse of rights or fraus legis, although widely applied in tax matters in civil law jurisdictions, 
may have significant different effects in the various jurisdictons (e.g. with respect to the scope of the burden of proof of 
the tax authorities; the scope of tax adjustments (recharacterization of legal act v. denial of act; mere disallowance of 
tax benefit; recharacterization with or without respect of legal consequences of the taxpayer’s acts etc). For a 
comparison of the different effects of Belgian GAAR, the French abus de droit and the Dutch fraus legis; see Van 
Zandweghe, M., Moser, K., Oprichting van een holding vormt ‘abus de droit’, Fiscoloog Internationaal, 2005, no. 264, 
1; Ijzerman, R., Form and Substance in Tax Law, Dutch Report, Cah. Dr. F. Int., vol. LXXXVIIa, IFA, 2002 Oslo 
Congress, Kluwer, 2002, 38, 455 and Part Two, margin nos. 218 and 260). 
225 Ward, D., Ward’s Tax Treaties 1996-1997, Carswell, Toronto, 1996, 61; Vogel, K., Klaus Vogel on Double 
Taxation Conventions, Kluwer Law International, 1997, Third edition, 124. 
226 Laule, G., How Domestic Anti-Avoidance Rules Affect Double Taxation Convention, Proceedings of a Seminar held 
in Toronto, Canada, in 1994 during the 48th Congress of the International Fiscal Association, Kluwer Law 
International, 1995, 9 and 41. 
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than a concept of abuse supported as to it substantive terms and limitations by an international consensus” (Ward, D., 
Ward’s Tax Treaties 1996-1997, Carswell, Toronto, 1996, 66). J. Wilson and J. Welch writing in 2001 conclude: “In 
cases where domestic courts apply abuse-of-rights principles to tax treaties, they seem to be domestic principles and 
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endorse any abuse-of-rights principle in international law (…)”. (Wilson, J., Welch, J., The GAAR and Canada’s Tax 
Treaties: Which Is Trump?, Special Seminar On Canadian Tax Treaties: Policy and Practice, Arnold, B. and Sasseville 



 280

case law to be analyzed is  one that necessarily applies in relation to a tax treaty the 
aforementioned domestic anti-abuse rules which vary from country to country. The analysis of 
the international case law shows that Courts in different countries have come to opposite 
conclusions even in cases involving very similar factual circumstances. Austrian, Finnish, US, 
Canadian and Swiss Courts have not hesitated to apply their domestic anti-avoidance rules to 
situations governed by tax treaties. German case law has evolved over time, but is now settled in 
the same way as the case law in the aforementioned countries. Belgian, Dutch and French Courts 
are very reluctant to apply domestic anti-avoidance rules and judicially developed doctrines to tax 
treaties. The outcome of those decisions is also driven by the rules governing the relationship 
between treaties and domestic law. For example, in a monistic country like Belgium, where 
treaties prevail over domestic law, any domestic provision conflicting with treaties constitutes a 
treaty override that must remain ineffective, even if the provision purports to prevent tax 
avoidance or a perceived treaty abuse. The above quoted Belgian case law on the exit tax on 
pensions is a perfect illustration (see margin no. 54). However, in countries where domestic law 
and treaties are of equal rank and countries apply a “later in time”-principle, domestic anti-
avoidance provisions that are inconsistent with earlier tax treaties can be endorsed (see the 
German example under 4.2.4). The aforementioned 2002 IFA study shows that also 
commentators in the various countries are divided on the question whether their domestic anti-
avoidance rules and doctrines apply to cross-border transactions governed by a tax treaty228. 
Accordingly, it is not obvious to conclude that there is international consensus to apply domestic 
anti-avoidance rules and doctrines to treaty abuses.  
 
89. As mentioned before, a Court will not agree to apply an international anti-abuse principle if it 
is not satisfied that this principle is recognized universally or at least by a large number of 
States229. If the analysis of the case law must lead to upholding an economic substance over form-
principle, as is suggested by K. Vogel, serious difficulties of enforceability arise for States that 
are not familiar with that concept. In Belgium, for instance, the Supreme Court has firmly 
rejected any proposition that tax laws are based on an economic reality that differs from legal 
reality. In Belgian tax law legal substance prevails over form and, unlike in the United States, the 
business purpose-test is (outside the scope of corporate reorganizations) not an independent anti-
abuse principle230. As indicated in Part Two of this study the Belgian GAAR has a limited 
scope231. Where the business purpose-test is related to the application of the Belgian GAAR it 
comes into play only when the tax authorities have substituted the legal characterization of an act 
chosen by the taxpayer because they have demonstrated that such characterization was tax driven. 
It is then up to the taxpayer to rebut that allegation by proving that the legal form chosen is 
economically or financially justified. In other words, that he had a sound business purpose. Thus 
if a Belgian Court were to be asked to apply the economic substance over form - or business 
purpose-test as a proposed general principle of international law to a case of alleged treaty abuse, 
it would have to consider the limitations of these doctrine in the various States and in Belgium in 
the first place.  
 
                                                                                                                                                              
J. (eds.), Kingston, ON, International Fiscal Association, Canadian Branch, 2001, 6:25 and 6:63). The Crown Forest-
case to which the authors refer is discussed hereafter sub 3.3.4.1.  
228 Zimmer, F., Form and Substance in Tax Law, General Report, Cah. Dr. F. Int., vol. LXXXVIIa, IFA, 2002 Oslo 
Congress, Kluwer, 2002, 38, 45-48, 60. 
229 The analysis of the international case law, and in particular the case law in Finland, Austria, Switzerland and 
Canada, shows that the creation of a general international anti-abuse principle through case law carries the risk of 
becoming self referential. See infra 4.2. 
230 See Part Two, 2.3.1. and in particular 2.3.1.3.2. For the US business purpose-test; see Streng, W., Yoder, L., Form 
and Substance in Tax Law, United States Report, Cah. Dr. F. Int., vol. LXXXVIIa, IFA, 2002 Oslo Congress, Kluwer, 
2002, 607.  
231 See Part Two, 3.2.3.2. 
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90. It follows that the standard to be derived from the case law to uphold a general principle of 
international law will likely be the lowest common denominator of all anti-abuse principles in the 
countries concerned. The result would then be a diluted weapon in the fight against abusive 
transactions232. That result would then even be worse than the result achieved if each State applies 
its domestic anti-abuse provisions or doctrines on a bilateral basis under its treaties with other 
Contracting States and which was the reason why K. Vogel favored the determination of an 
international principle to be derived from the case law of the various jurisdictions. 
 
91. Finally, Art. 38 (1) (c) of the Statute of the ICJ is second ranking to treaty law itself. It can 
therefore be argued that only if a principle of international law is derived directly from the treaty 
itself it would be an effective tool to combat abuse of tax treaties233. Thus a much stronger case 
against tax treaty abuse can be made where it could be derived from the general rule of 
interpretation laid down in Art. 31 VC or from express provisions in the treaty that benefits 
provided for by a tax treaty can be refused if the granting of such benefits would defeat the object 
and purpose of the treaty and such denial of benefits is supported by the terms of the treaty read 
in their context. This issue is discussed hereafter sub 3.3 and 5.  
 
92. Conclusion: Serious hurdles of principle and practical nature must be taken before one can 
conclude that there exists a universally accepted anti-abuse rule applicable to abuses of tax 
treaties under Art. 38 (1) (c) of the Statute to the ICJ. The most important difficulty stems from 
the fact that the practices in the various States are still too inhomogeneous to formulate a 
universally accepted standard. Such directly affects the question whether there can be derived an 
international law principle out of the various State practices. Although one may argue that 
amongst “civilized nations” (to use this outdated concept still appearing in Art. 38 (1) (c), which 
then encompasses the 27 countries of the IFA report) it is generally accepted that tax avoidance 
must be countered either by way of statutorily enacted provisions or judicially developed 
doctrines and thus that an anti-abuse rule in tax matters constitutes a general principle of 
international law, such does not solve the problem of the concrete formulation of the rule and 
when it is to be applied in cases of abuse of tax treaties. If the rule must be construed on the basis 
of the domestic provisions and doctrines as applied by the Courts in the various jurisdictions in 
relation to abuse of treaties, the result may be the application of the lowest common denominator. 
In such case, the general principle of law becomes an ineffective tool to counter treaty abuse234. 
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3.3. An interpretation principle within Art. 31VC according to which treaty benefits 
should not be conferred in abusive cases ? 
 
93. Above (margin no. 82) it has been provisionally submitted that Art. 31 VC permits the denial 
of benefits claimed by a taxpayer under a tax treaty if the granting of such benefits would 
frustrate the treaty’s object and purpose. However, it was added that such a denial of treaty 
benefits must be supported by the terms of the treaty read in their context since Art. 31 VC does 
not permit a teleological interpretation of the treaty over and above what is expressed or implied 
in the text of the treaty. This suggestion is developed hereafter. In view of recent developments in 
this respect at the level of the OECD, these developments are discussed first (see 3.3.1.1. and 
3.3.1.2) and related thereafter to the general rule of interpretation laid down in Art. 31 VC (see 
3.3.1.2.3).  
 
3.3.1. THE “GUIDING PRINCIPLE” FORMULATED BY THE OECD 
 
94. In the context of the discussions on the existence of a universally recognized anti-abuse rule 
applicable to transactions involving tax treaties and in recognition of the fact that the extraction of 
such a rule from the provisions and judicial doctrines applied under the domestic laws of the 
various jurisdictions leads to unsatisfactory results (see supra 3.2), authors have invited the 
OECD Committee on Fiscal Affairs to formulate such an international anti-abuse concept235. In 
the 2003 revision of the OECD Commentary the Committee on Fiscal Affairs has responded to 
that request and formulated what it calls “a guiding principle” of treaty interpretation. According 
to § 9.5 of the OECD Commentary: “A guiding principle is that the benefits of a convention 
should not be available where a main purpose for entering into certain transactions or 
arrangements was to secure a more favourable tax position and obtaining that more favourable 
treatment in these circumstances would be contrary to the object and purpose of the relevant 
provisions”236. Before discussing the OECD’s guiding principle in detail, it is useful to make two 
general observations. 
 
95. First, it is striking that the OECD has not proposed a standard Model provision, along the 
aforementioned terminology, which States are encouraged to incorporate in their bilateral treaties 
if they wish to strike down abuse of their treaties, but that it developed only a guiding 
interpretation principle which it has expressed in the Commentary237. Presumably the OECD has 
chosen that option because the inclusion of a specific provision in a tax treaty requires an 
amendment of all existing treaties and as long as those treaties are not amended, abuse of tax 
                                                      
235 Martin Jiménez, A., Domestic-Anti Abuse Rules and Double Taxation Treaties: a Spanish Perspective – Part I, Bull. 
I.B.F.D., 2002, 551; Ward, D., Ward’s Tax Treaties 1996-1997, Carswell, Toronto, 1996, 62.  
Such a proposition has, however, been rejected by S. van Weeghel (van Weeghel, S., Improper Use of Tax Treaties, 
Kluwer Law International, 1998, 257-260). This author argues that the OECD should develop a specific standard 
”Limitation on Benefits”-clause in the OECD MC which Contracting States should subsequently incorporate in their 
bilateral treaties, rather than develop an interpretation principle against improper use of tax treaties. The OECD has 
followed S. van Weeghel’s suggestion in its 2003 Commentary (see infra 7.2.1.6.). 
236 OECD Commentary on Art. 1, § 9.5. The same paragraph warns that: “It is important to note, however, that it 
should not be lightly assumed that a taxpayer is entering into the type of abusive transactions referred to above”. 
Indeed, a country should not be able to avoid its treaty obligations by arguing that virtually all transactions are abusive 
and/or that all its domestic tax rules are anti - avoidance rules (Arnold, B., Tax Treaties and Tax Avoidance: The 2003 
Revisions to the Commentary to the OECD Model, Bull. I.B.F.D., 2004, 250). Accordingly, it has been written that § 
9.5. “attempts to balance the need to prevent treaty abuses with the need to ensure that countries respect their treaty 
obligations” (Sasseville, J., Tax Avoidance involving Tax Treaties, Praxis des Internationalen Steuerrechts, Festschrift 
für Helmut Loukota zum 65. Geburstag, Lang, M., Jirousek, H. (eds.), Linde Verlag Wien, 2005, 461). 
237 It is odd that the OECD uses the term “a guiding principle” and not “the guiding principle”. This suggests that the 
OECD believes that there are other principles that are applicable or relevant in determining when there is an abuse of a 
tax treaty. However, one is left unguided about what those other undisclosed principles may be. 
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treaties under those treaties risks not to be upheld, in particular if that same State entered into 
other (more recent) treaties which do incorporate the standard anti-abuse provision238. Since the 
OECD is of the opinion that the Commentary must be applied in an ambulatory manner and can 
be used for the interpretation of treaties entered into before the revision of those Commentary 
(see supra 2.3.1.), the inclusion of “a guiding principle” in the 2003 Commentary forms, at least 
in the view of the OECD, no obstacle to the application of that principle to treaties entered into 
before 2003239. Arguably, if treaties include an inherent interpretation principle according to 
which their benefits can be denied in case of abuse, that principle applies universally to all 
treaties, even those concluded between OECD Member countries and non-OECD Member 
countries and those concluded between non-OECD Member countries. In summary, the option of 
not including a general anti-abuse rule in the treaties themselves has the potential to significantly 
widen the scope of application of the interpretation principle240.  
 
96. Secondly, the OECD’s guiding principle consists of two components which must be present 
simultaneously: (1) a main purpose of the transaction or arrangement is to secure a benefit under 
the tax treaty that would not be available in the absence of such a transaction or arrangement and 
(2) obtaining that benefit in these circumstances would be contrary to the object and purpose of 
the treaty provision(s) of which the taxpayers seeks to take advantage. The Commentary is silent 
on the question of which party assumes the burden of proof that these two components are present 
in a given case. In view of the fact that proof is required that a taxpayer’s transaction does not 
comply with the object and purpose of the provisions of the treaty, there can be little doubt that it 
is the tax administration of the Contracting State that wants to deny the treaty benefits that must 
prove that a particular transaction satisfies both tests. It is then up to the taxpayer to rebut those 
allegations241.  
  
3.3.1.1. The first component of the OECD’s guiding principle: “a main purpose of the 
transaction is to secure a tax benefit under a tax treaty” 
 
97. According to the OECD there is abuse of a tax treaty when “a main purpose for entering into 
certain transactions or arrangements was to secure a more favourable tax position” than the tax 
position that would be available in the absence of that transaction or arrangement242. Since the 
OECD favors “a main purpose”-test, it requires a low threshold (and thus a threshold favorable to 
the tax authorities) to uphold abuse of a tax treaty. One may question why the threshold is not 
defined in terms of “the main purpose”, “the sole or predominant purpose” or “the principal 
objective” of the transaction or arrangement as is done in many domestic anti-avoidance 

                                                      
238 It is presumed that another reason for not proposing a Model provision is that the OECD believes that the denial of 
treaty benefits in case of transactions undertaken to claim unintended benefits result from the requirement to interpret 
the treaty in good faith in accordance with its object and purpose under Art. 31 VC (see margin nos. 113-114). 
Obviously, if the guiding principle is nothing more than a paraphrase of Art. 31 VC, it must not be included in the 
OECD MC or a bilateral tax treaty. 
239 The 2003 revisions were adopted by the OECD Council on 28 January 2003 and published shortly thereafter. 
240 According to a member of the Committee on Fiscal Affairs of the OECD, however, the development of a guiding 
interpretation principle is explained by the fact that the OECD did not attempt to provide a comprehensive answer to 
the question what is a treaty abuse because that would prove to be difficult in view of the different approaches of the 
OECD Member Countries (Sasseville, J., Tax Avoidance involving Tax Treaties, Praxis des Internationalen 
Steuerrechts, Festschrift für Helmut Loukota zum 65. Geburstag, Lang, M., Jirousek, H. (eds.), Linde Verlag Wien, 
2005, 461).  
241 De Broe, L., Kroniek Internationaal Belastingrecht 2003-2004, T.R.V., 2004, 642. 
242 This language may have been inspired by the language used in the anti-avoidance provision included in certain UK 
treaties and in treaties entered into by the Baltic States (see footnote under margin no. 77), but it is less demanding for 
the tax authorities as such treaties refer to the “main or one of the main purposes”. 
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provisions and the Merger and Interest & Royalty Directives243. The OECD creates the 
impression that an important tax planning or saving motive – even if it is sided by business 
considerations – is sufficient to challenge a transaction as abusive of the treaty. However, it is 
generally accepted that a taxpayer may organize his affairs in the most tax efficient way and that 
he may seek advantage of the tax benefits offered by the domestic tax laws and tax treaties and 
exploit the differences between tax systems in the various countries. It would be an act of 
improper management if an enterprise engaging in international operations does not take into 
account the tax consequences of its operations. An enterprise therefore acts in a legitimate 
manner if it organizes its affairs in the most tax efficient way. Many operations of internationally 
operating enterprises are justified by economic or financial considerations which are sided by tax 
planning motives. Tax relief and benefits are provided for by tax treaties with the specific purpose 
of being enjoyed by taxpayers. It would be contrary to the object and purpose of a tax treaty if a 
transaction that has a reasonable business justification would be denied treaty protection because 
that transaction also permits the taxpayer to alleviate his tax burden. Only where the taxpayer 
carries out a transaction that serves no purpose other than obtaining the tax advantages – can it be 
said that making treaty benefits available in such a case would defeat the object and purpose of 
the treaty. I concede that requiring that the tax authorities determine that the taxpayer’s sole 
motive to enter into a transaction is the avoidance of tax is impracticable (see Part Two, 
3.2.3.2.4.). The use of “a main purpose”-test makes live easier for the tax authorities, but makes it 
difficult to determine the exact scope of the taxpayer’s burden of counterproof. It is clear that he 
is required to prove that his transaction is justified by sound business reasons (other than realizing 
a tax saving). However, must such business reasons also be a main purpose of the transaction or 
must they be more important than the realization of a tax saving? And how does one measure that 
? Or does it suffice that the taxpayer puts forward a reasonable and legitimate economic or 
financial justification? Compare with the discussion about the proof of the tax authorities and the 
taxpayer under the Belgian GAAR (Part Two, 3.2.3.2.6.) and with a not so recent decision of a 
Swiss Tribunal interpreting Art. 9 (2) of the 1951/1966 Swiss/Dutch tax treaty244. 
 
98. The position of the OECD is particularly worrying if the “guiding principle” is read in 
conjunction with several other amendments made to the 2003 OECD Commentary which attempt 
to illustrate when there is abuse of a tax treaty. According to § 8 of the 2003 revised Commentary 
the extension of the tax treaty network increases the risk of abuse by facilitating the use of 
artificial legal constructions aimed at securing tax benefits under domestic law and tax reliefs 
under treaties. § 9 provides two examples of such artificial legal constructions. The first one 
concerns the setting up of a conduit company to seek relief from withholding tax in the source 

                                                      
243 Zimmer, F., Form and Substance in Tax Law, General Report, Cah. Dr. F. Int., vol. LXXXVIIa, IFA, 2002 Oslo 
Congress, Kluwer, 2002, 45-46.  
Art. 11 (1) (a) of the Merger Directive provides that: “A Member State may refuse to apply or withdraw the benefit of 
all or any part of the provisions of Titles II, III, and IV where it appears that the merger, division, transfer of assets or 
exchange of shares: (a) has as its principal objective or one of its principal objectives tax evasion or tax avoidance 
(…)”. Art. 5 (2) of the Interest & Royalty Directive provides that: “Member States may, in the case of transactions for 
which the principal motive or one of the principal motives is tax evasion, tax avoidance or abuse, withdraw the benefits 
of this Directive or refuse to apply this Directive”. In my view the Directives allow a denial of benefits if the tax 
motives outweigh the business motives. 
244 Trib. Fédéral Suisse, 9 November 1984, R.D.A.F., 1986, 142. Art. 9 (2) of the Swiss/Dutch tax treaty requires – like 
the OECD’s guiding principle – proof of the taxpayer’s intent in arranging his transaction. According to the provision 
full relief of Swiss withholding tax on dividends is only granted if the shareholding has not been arranged or is not 
maintained primarily with the intention of securing such relief. The Court held that such a determination of intention 
can only be made on the basis of all relevant facts which must be balanced in favor or against the intention to abuse the 
provision. Such facts included: the business activity of the claimant, the function of the entity within the group, the 
substance of the company (employees; facilities), the timing at which the Dutch and Swiss company were incorporated, 
the dividend policy, the historical background of the companies’ relationship etc. (Lüthi, D., Countering the abuse of 
tax treaties – A Swiss view, Intertax, 1989, 338).  
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State that would otherwise be unavailable. The second one concerns a transfer of residence from 
State A to State B by a taxpayer owning an important shareholding in a company resident of A 
with a view to sell the shares with a capital gain while he is a resident of B where such gains are 
subject to little or no tax (application of Art. 13 (5) OECD MC). The first example ignores that an 
intermediate holding, financing or licensing company can have economic substance and that the 
setting-up of such a company can be justified by legitimate business considerations apart from 
realizing tax savings. The second example - apart from the fact that it does not involve a legal 
construction as is suggested by the OECD (since a transfer of residence is a mere matter of fact) - 
cannot be said to be artificial if the emigration is real and the taxpayer becomes a true resident of 
State B. According to the 2003 Commentary there is also an abuse of a tax treaty if a taxpayer 
exploits the differences between the taxation systems of two Contracting States which are caused 
by the lack of harmonization of the tax regimes. The tax motivated transfer of residence is one of 
the examples given in the Commentary245. Other examples illustrating such an abuse concern the 
incorporation of a subsidiary in a State where the income is not subjected to taxation that is 
comparable to that in the State of residence of the shareholder246. The OECD thinks primarily of 
base companies. However, in view of the important differences between the tax rates of countries 
(even those applying to commercial and industrial activities, see e.g. Ireland and Cyprus) under 
such sweeping statements bona fide trade and industrial activities carried on in low tax countries 
may also be considered abusive (see also margin no. 359 and 364). Other revisions of the 2003 
Commentary attempt to ensure that income is taxed once. Several new paragraphs have been 
added to the Commentary – some of them dealing with very different issues – with the aim of 
achieving that objective. Some new paragraphs include model provisions which the OECD 
Member countries are invited to include in their treaties to preserve single taxation247. Those 
changes to the 2003 Commentary suggest that treaty benefits should not be available if the 
income is not or not sufficiently taxed in the other State or that tax treaties purport to avoid 
double non-taxation and thus that a taxpayer exploiting disparities between tax systems acts 
abusively. In his 2004 IFA report on the topic of double non-taxation M. Lang has convincingly 
demonstrated that tax treaties do not serve a general stated purpose of preventing double non-
taxation and that treaties allocate taxing rights amongst the two States generally without requiring 
that the State to which such rights are conferred actually exercises them248. Courts in most States 
have expressed very reserved opinions in this respect and have interpreted tax treaties in such a 
                                                      
245 Although the issue is related to the second component of the OECD’s guiding principle (i.e. the object and purpose 
of Art. 13 (5) OECD MC), it is appropriate to question the correctness of the OECD’s position. It is permitted to 
presume that countries that accept to include a provision in their tax treaties such as Art. 13 (5) OECD MC  without 
making a reservation, are aware that taxpayers can transfer their residence. Very few Belgian treaties deviate from Art. 
13 (5) OECD MC. It is also permitted to presume that States that enter into treaties with a country like Belgium without 
departing from the OECD MC are well informed about the absence of capital gains tax in Belgium and that, if they 
have not included a subject to tax-clause or made some kind of reservation to preserve their taxing rights in case of 
emigration, they have unconditionally forgiven their taxing rights to Belgium. In such a set of facts, it is hardly 
arguable that the taxpayer abuses the treaty in case of a real transfer of residence to the State not levying capital gains 
tax (see also infra 3.3.3.6).    
246 OECD Commentary on Art. 1, § 7.1 and 26. Before 2003 the Commentary (§26) provided for an exception where 
the setting up of the subsidiary in such a case was justified by bona fide commercial reasons (i.e. the carrying on of an 
economic activity in a low tax jurisdiction). That exception was deleted without explanation in 2003 (see infra 6.3.1.2 
and 6.3.1.3). 
247 E.g. OECD Commentary on Art. 1, § 9 (transfer of residence to a State not levying capital gains tax is treaty abuse); 
on Art. 1, § 21 et seq. (exclusion of entities or of specific types of income from treaty relief if they enjoy a preferential 
tax regime); on Art. 1, § 26.1 (relief for income on remittance basis only if effectively remitted to residence State); in 
on Art. 10, § 12.1 (no beneficial ownership in case of conduit company); on Art. 23, § 31. 1 (switch over-clause from 
relief for double taxation by way of exemption to relief by way of credit if foreign income is subject to a preferential 
tax regime introduced in other Contracting after signing of the treaty), on Art. 23 § 32.6 (negative conflicts of 
qualification between source and residence State).  
248 Lang, M., Double Non-Taxation, General Report, Cah. Dr. Fisc., Int. vol. 89a, IFA, 2004 Vienna Congress, Sdu 
Fiscale en Financiële Uitgevers, 2004, 86-87.  
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way that double non-taxation was upheld249. According to settled case law of the ECJ in income 
tax matters exploiting differences in taxation systems resulting from the lack of harmonization of 
EU tax systems (tax jurisdiction shopping) is not an abuse of the EC-Treaty250. 
 
99. It follows that the OECD applies a low standard of abuse and includes acts of legitimate tax 
planning, which cannot be said to infringe a treaty’s object and purpose, within the abuse-
principle251. Also, while from a government’s perspective the 2003 changes to the Commentary 
are understandable, the underlying rationale of such changes is sometimes questionable. Such 
depreciates the Commentary as an instrument “of high persuasive value” – to quote the terms 
used by the Supreme Court of Canada - for the interpretation of tax treaties following the OECD 
MC (see supra 2.3.2.1) and might provoke more interpretation conflicts and litigation between tax 
authorities and taxpayers than that it resolves.  In view of the accompanying amendments to the 
2003 Commentary it is permitted to ask what the precise scope is of the warning included in new 
§ 9.5 of the 2003 Commentary on Art. 1 and addressed at the tax authorities that: “It is important 
to note, however, that it should not lightly been assumed that a taxpayer is entering into the type 
of abusive transactions referred to above”. Some of the abovementioned amendments flatly 
contradict that statement. 
 
100. J. Sasseville, a member of the OECD Committee on Fiscal Affairs, has written that the 
OECD’s “guiding principle” is not a creation of the OECD and that it underlies “a more general 
concept of abuse of law” developed by authors (i.c. D. Ward and S. van Weeghel) and by the case 
law of the ECJ in income tax matters252. It is therefore interesting to see how those authors and 
the ECJ have phrased the anti-abuse concept. According to D. Ward: “The abuse of rights 
doctrine, where that has been applied involves a recognition that although the taxpayer has the 
right to enter into any contract or undertake any transaction which is legal, he abuses that right 
if he exercises it solely to avoid or reduce taxes”253. S. van Weeghel has proffered a definition of 
improper use of tax treaties in the following terms: “A number of criteria have been developed in 
this study to determine whether a particular use of a tax treaty can be labelled ‘improper’. The 
definition arrived at in chapter 7 contains two main elements used for the determination whether 
there is improper use of a tax treaty: Such use must have the sole intention to avoid the tax of 
either or both of the contracting states and must defeat fundamental and enduring expectations 
and policy objectives shared by both states and therewith the purpose of a treaty in a broad 
sense”254. The ECJ case to which J. Sasseville refers is the decision in the de Laysterie du 
Saillant-case, which does not support his view. In that case the ECJ rejected the claim of the 
French tax authorities that the disputed French tax provision, although it hindered the exercise of 
the basic freedoms provided for by the EC-Treaty, was a measure that was justified to prevent tax 
                                                      
249 The Australian Federal Court decision in the Lamesa-case is good example (see infra 3.3.4.2). Others are the French 
Supreme Court case law on CFC-legislation and the Indian Supreme Court case law on treaty shopping discussed 
hereafter sub 6.3.3.2 and 3.3.3.3. 
The Belgian case law with respect to double non-taxation is settled in the same sense. See De Broe, L., Kroniek 
Internationaal Belastingrecht 2003-2004, T.R.V., 2004, 648-650 and the Supreme Court decision of 5 December 2003 
quoted under margin no. 8.  
250 See e.g. ECJ, 12 September 2006, Cadbury Schweppes, C-196/04; ECJ, 11 March 2004, de Laysterie du Saillant, C-
9/02; ECJ, 8 March 2001, Metallgesellschaft Ltd., C-397/98 ; ECJ, 26 October 1999, Eurowings, C-294/97. For further 
discussion, see Part Four, 2.2.1. 
251 Martin Jiménez, A., The 2003 Revision of the OECD Commentaries on the Improper Use of Tax Treaties: A Case 
for the Declining Effect of the OECD Commentaries?, Bull. I.BF.D., 2004, 18, 19 , 22 and 27. 
252 Sasseville, J., Tax Avoidance involving Tax Treaties, Praxis des Internationalen Steuerrechts, Festschrift für Helmut 
Loukota zum 65. Geburstag, Lang, M., Jirousek, H. (eds.), Linde Verlag Wien, 2005, 461-463. At least with respect to 
the writings of D. Ward and S. van Weeghel, it would have been more appropriate to refer to “abuse of rights”. For the 
difference between “abuse of law” (“fraus legis”) and “abuse of rights” see Part Two, 2.3.1.3.1. 
253 Ward, D. et alia, The Business Purpose Test and Abuse of Rights, British Tax Review, 1985, 68. 
254 van Weeghel, S., Improper Use of Tax Treaties, Kluwer Law International, 1998, 258. 
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avoidance because, according to the ECJ, it “is not specifically designed to exclude from a tax 
advantage purely artificial arrangements aimed at circumventing French tax law” 255. As at the 
time that J. Sasseville wrote, there was no ECJ case law recognizing the principle of abuse of 
rights in income tax matters, it would have been more appropriate to refer to the ECJ case law in 
other matters. There the ECJ has held that a Member State is entitled to take measures designed 
either to prevent its nationals from attempting, under the cover of the rights created by the EC-
Treaty, to circumvent their national legislation or to prevent them from improperly or 
fraudulently taking advantage of the provisions of Community law. According to the ECJ case 
law, abuse is present and protection of Community law may be denied only if (i) the economic 
operator has the intention of obtaining benefits not intended for him by setting up artificial 
schemes and (ii) granting such benefits under such circumstances would defeat the object and 
purpose of the relevant provision of Community law. A scheme must be characterized as artificial 
if the connecting factor to Community law (often the cross-border element) is purely artificial or 
formal or if the transaction lacks economic substance or is not justified by bona fide commercial 
motives and shows that in reality no purpose of Community law is pursued but solely the 
obtaining of a benefit under Community legislation256.  
  
101. It follows from the above that the authors referred to by J. Sasseville and the ECJ’s 
prevailing case law uphold abuse if the sole purpose of the transaction carried on by the taxpayer 
or the economic operator is to claim a tax benefit or a benefit provided for by EC-law. However, 
the OECD applies “a main purpose”-test. Accordingly, if it is true that the OECD has been 
inspired by these authors and the ECJ case law, the OECD has incorrectly translated the views of 
the authors and the ECJ. It is suggested that the OECD reconsiders its point of view and makes it 
clear that the abuse-standard requires that securing the tax benefit is “the sole purpose” of the 
transaction (or “the predominant purpose” of the transaction, to exclude from treaty protection 
arrangements which are only marginally commercially justified) and that it reformulates or 
appropriately qualifies the aforementioned changes to the 2003 Commentary.  
 
3.3.1.2. The second component of the OECD’s guiding principle: “obtaining that more 
favourable treatment in these circumstances would be contrary to the object and purpose 
of the relevant provisions of the treaty” 
 
3.3.1.2.1. The object and purpose of the OECD MC and tax treaties following the 
OECD MC 
 
102. Applying the OECD’s interpretation principle supposes that one is able to determine the 
object and purpose of a tax treaty in general and of the treaty’s provisions in particular. In this 
Section, it is examined what are the object and purpose of tax treaties. Later, I consider the object 
and purpose of some specific treaty provisions (see e.g. 3.3.3.6; 6.1.1.1; 6.2). 
 

                                                      
255 ECJ, 11 March 2004, de Laysterie du Saillant, C-9/02. The ECJ found that the French measure (exit tax on 
substantial shareholders) had an overkill effect as it also hit bona fide changes of residences and not only those solely 
motivated by tax avoidance purposes. 
256 See e.g. ECJ, 14 December 2000, Emsland-Stärke, C-110/99, § 50-53 and 59; ECJ, 3 March 1993, General Milk 
Products, C-229/83, § 21; ECJ, 10 February 1985, Leclerc, C-229/83, § 27. In the above quoted VAT-case involving 
Halifax plc et alia, the ECJ said : “The application of Community legislation cannot be extended to cover abusive 
practices by economic operators, that is to say transactions carried out not in the context of normal commercial 
operations, but solely for the purpose of wrongfully obtaining advantages provided for by Community law (…). That 
principle of prohibiting abusive practices also applies to the sphere of VAT” (ECJ, 21 February 2006, Halifax plc et 
alia, C-255/02, § 69). For further discussion, see Part Four. 
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103. The natural place to look first to find a treaty’s stated object and purpose is the preamble of 
the treaty. Of course, logically the treaty’s object and purpose should be concretized in its 
operative provisions (see margin no. 29). Those must thus be considered as well. The preamble of 
the OECD MC does not further elucidate its object and purpose. However, in both the 1963 Draft 
Convention and the 1977 OECD MC, the title of the Convention included a reference to the 
elimination of double taxation. In recognition of the fact that the OECD MC has several other 
purposes (see margin no. 104), the reference to the elimination of double taxation was removed 
from the Title in 1992 and a shorter title is used (i.e. “Convention between (State A) and (State B) 
with respect to taxes on income and capital”)257. The OECD Commentary states that in view of 
the fact that the practice of States is still to include in the title and/or the preamble a reference to 
either the elimination of double taxation or to both the elimination of double taxation and the 
prevention of fiscal evasion, States wishing to do so could continue to use such title and/or 
preamble258.  
 
104. The current title and preamble of the OECD MC are thus not helpful in determining the 
OECD MC’s stated object and purpose. The object and purpose of bilateral treaties that use the 
amended title and preamble include a reference to the elimination of double taxation259 and the 
prevention of fiscal evasion. However, as indicated in the Commentary, such are not the only two 
purposes of the OECD MC and bilateral treaties following the OECD MC. The following 
objectives can also be derived from the operative provisions of the OECD MC and tax treaties 
following it: the allocation of taxing rights amongst the two Contracting States (Art. 6-22 OECD 
MC); the prevention of certain forms of tax discrimination (Art. 24 OECD MC); the 
administrative cooperation between tax authorities (Art. 25 OECD MC); the resolution of tax 
disputes (Art. 26 OECD MC) and the assistance in the recovery of tax claims (art. 27 OECD 
MC)260. For some countries, in particular developing countries, the purpose of tax treaties may 
even be broader. For example, Art. 90 of the 1961 Income Tax Act assigns to Indian tax treaties 
the additional function of promoting mutual economic relations, trade and investment and that 
explains why India under its treaties grants certain tax concessions to non-resident investors (e.g. 
exemption of withholding) and expects its treaty partners to do the same to its residents investing 
in India (e.g. through the grant of tax sparing credits). One may consider this matter from a 
broader perspective. It could e.g. be argued that the main purpose of the OECD MC and of 
treaties following its pattern is the allocation of taxing rights amongst the two Contracting States 
and the restriction of such States’ taxing powers resulting therefrom. These goals ultimately lead 
to the avoidance of double taxation. Thus, allocation of taxing rights is the purpose of the OECD 
MC and the avoidance of double taxation the result thereof261. Still another way of seeing the 
matter is by looking at the effects to international trade and investments caused by double 
taxation. Double taxation is a serious barrier to international trade, investment and economic 
activity in general. The purpose of a tax treaty is to encourage cross-border investment, trade and 

                                                      
257 Note, however, that the 2006 US Model is entitled “Convention between the United States of America and (…) for 
the avoidance of double taxation and the prevention of fiscal evasion with respect to taxes on income”. The 2001 UN 
Model is entitled “Convention between (State A) and (State B) for the avoidance of double taxation with respect to 
taxes on income (and on capital)”. 
258 OECD Commentary, Introduction, § 16. 
259 For a discussion whether tax treaties aim at eliminating juridical double taxation and economic double taxation; see 
infra 6.4.1.1.2. 
260 Sasseville, J., Current Issues in International Tax Policy, Tax Treaties, Linkages Between OECD Member 
Countries and Dynamic Non-Member Countries, OECD, Paris, 1996, Vann, R. (ed.), 12. 
Some Courts add to those treaty objectives other less obvious objectives (such as the mitigation of administrative 
problems in having to cope with two jurisdictions; Federal Court of Appeal Canada, 27 May 2004, Allchin v. R, 6 ITLR, 
2004, 991, or objectives that are a consequence of another obvious objective (such as the restriction of domestic taxing 
rights; Federal Court of Australia, 16 May 2000, Ngee Hin Chong v. Commissioner, 2 ITLR, 2000, 707). 
261 Ward, D., Canada’s Tax Treaties, Canadian Tax Journal, 1995, 1728. 
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economic activity by removing these barriers. This goal is accomplished in the first place by the 
elimination of double taxation and in the second place by the removal of tax discrimination. Thus, 
elimination of double taxation is the primary means to achieve the ultimate goal of the OECD 
Model and tax treaties following it, i.e. the promotion of international trade, investment and 
economic activity262. This is the way in which the Commentary has traditionally described the 
purpose of the OECD MC and bilateral tax treaties and which is also reflected in the Introduction 
to Part Three of this study (see margin no. 1). The 1977 OECD Commentary on Art. 1 § 7 said: 
”the  purpose of double taxation conventions is to promote, by eliminating international double 
taxation, exchanges of goods and services, and the movement of capital and persons”. This goal 
has somewhat been rephrased or refined as a result of the revision of the OECD Commentary in 
2003. The current OECD Commentary states that: “the principal purpose of double taxation 
conventions is to promote, by eliminating international double taxation, exchanges of goods and 
services, and the movement of capital and persons. It is also a purpose of tax conventions to 
prevent tax avoidance and evasion”263. The issue whether the stated object and purpose of the 
OECD MC is the prevention of tax evasion and tax avoidance is discussed in more detail 
hereafter sub 3.3.1.2.2. First, I consider the difficulties following from the fact that the OECD 
MC and bilateral tax treaties have several objects and purposes and the consequences thereof for 
their interpretation. 
 
105. According to Art. 31 (1) jo. (4) VC a treaty must be interpreted in accordance with the 
ordinary or special meaning of its terms, amongst others, in light of the object and purpose of the 
treaty. The expression “object and purpose” is used in the singular and in relation to the 
provisions of the treaty taken as a whole264. Such creates the - in my view incorrect - impression 
that a treaty can have only one “object and purpose” and that one or more operative provisions of 
the treaty cannot have an object and purpose that are different from other provisions of the treaty 
or the more global objective of the treaty. Accordingly, the terminology used in Art. 31 (1) VC 
gives rise to at least two interpretation questions with respect to tax treaties.  
 
106. The first issue concerns the relative weight of the various objectives of a tax treaty in 
determining the meaning of a treaty term. It is clear that the foremost purpose of a tax treaty is the 
development of international trade and the movement of persons and capital through the 
elimination of double taxation and such is achieved through the allocation of taxing rights 
amongst the Contracting States265. However, the other objectives are of importance for 
interpretation purposes as well266. Arguably, since the promotion of international trade and 
movement of persons and capital through the avoidance of double taxation is the prevailing 
objective, the other objectives are of an ancillary nature. Does that mean that an interpretation 
that squares with an ancillary objective but not with the prevailing objective is wrong? For 

                                                      
262 Nitikman, J., Current Tax Treaty Cases of Interest, Tax Notes International, 1999, 1089-1090. 
263 OECD Commentary on Art. 1, § 7. See also OECD Commentary, Introduction, §3: “This is the main purpose of the 
OECD Model Tax Convention on Income and Capital, which provides a means of settling on a uniform basis the most 
common problems that arise in the field of international juridical double taxation”. 
264 In a previous draft of Art. 31 (1) the expression used was “objects and purposes” in plural form, but in the final 
version it was decided to change it in the singular and no justification was given therefore (Engelen, F., Interpretation 
of Tax Treaties under International Law, Doctoral Series, no.7, I.B.F.D., 2005, 178). 
265 This is expressly confirmed in the OECD Commentary on Art. 1, § 7 and on the Introduction, §3. However, the 
OECD Report on Treaty Override makes that conclusion less certain as it puts the avoidance of double taxation and the 
prevention of fiscal evasion on the same footing calling the two the primary aims of tax treaties (OECD, Tax Treaty 
Override, Paris, 1982, § 19). Since the OECD Commentary is of a later date arguably the Commentary reflects the 
OECD’s current position. Also, the Commentary may be said to have a higher interpretive value than an OECD Report 
(inter alia because an OECD Report does not come under the 1997 Recommendation, see supra 2.3.1).   
266 Art. 31 (1) VC does not permit reference to one single overriding purpose.  However, it does not answer the 
question of the relative importance of each purpose. 



 290

instance, on the assumption that an objective of a tax treaty is the prevention of tax avoidance 
(see infra 3.3.1.2.2), can a treaty term be construed in such a way that abuse of the treaty is 
prevented while juridical international double taxation is not resolved267? If double taxation is not 
eliminated the treaty’s primary objective is not realized. The OECD Report on Treaty Override 
recognizes that any interpretation that achieves the avoidance of double taxation, the prevention 
of tax evasion and the equitable allocation of tax revenues amongst the Contracting States is far 
more preferable than one that leads to double taxation or inappropriate double exemption268. 
Based on that Report it can be argued that, since treaty abuse is a form of tax avoidance which 
must be distinguished from tax evasion (see infra 3.3.1.2.2), the interpretation giving rise to 
double taxation must be given up where the other Contracting States is not willing to resolve such 
double taxation. This issue is discussed further infra sub margin no. 162. Another related question 
is what happens if a treaty is interpreted in a way that gives rise to a conflict between two 
ancillary purposes of the treaty. Thus, still on the same assumption that an objective of a tax 
treaty is the prevention of tax avoidance, can a Contracting State disallow the deduction of 
expenditures made to low taxed residents of the other State, while accepting the deduction of such 
expenditures made to low taxed residents and thereby creating a tax discrimination between 
residents and non-residents? Likely, a lot will depend on the clarity of the meaning of the treaty 
terms and the way the various objectives are expressed in the treaty. In the example, in my view 
the conditions for preventing discrimination under Art. 24 (4) OECD (“under the same 
conditions”) are satisfied and the deduction should be allowed (see margin no. 341).  
 
107. The second issue is whether the object and purpose of a specific treaty provision can be 
taken into consideration and not the more global object and purpose of the treaty taken as a 
whole. The OECD’s guiding principle clearly refers to the “object and purpose of the relevant 
provisions”, not of the treaty as a whole. It thereby suggests that there maybe a difference 
between the object and purpose of the relevant provision which the taxpayer allegedly abused and 
other treaty objectives. In the meantime it expresses a preference for interpretation in accordance 
with the objective of the specific treaty provision rather than with the treaty’s global objective. In 
my view, it would clearly be wrong not to take the object and purpose of a specific treaty 
provision into consideration269. To the extent that the object and purpose of a provision can be 
inferred from the text of the treaty, they form part of the context of the treaty and should thus be 
taken into account for determining the meaning of a term used in the relevant provision under 
Art. 31 (1) VC270. Of course, in doing so one cannot ignore the object and purpose of the treaty 
taken as a whole either. Again the giving of a meaning to a treaty term used in a specific treaty 
provision e.g. with a view to prevent abuse of that provision may conflict with the prevailing 
treaty’s objective, i.e. the elimination of double taxation. This gives rise to the same difficulty as 
the one discerned in the first issue addressed above. 
 

                                                      
267 The potential of conflict between treaty objectives has been recognized in literature: “Most treaties have no single 
undiluted object and purpose but a variety of differing and possibly conflicting objects and purposes” (Sinclair, I., The 
Vienna Convention on the Law of Treaties, Manchester University Press, 1984, 2nd ed., 130). The author leaves the 
issue unresolved though. 
268 OECD, Tax Treaty Override, Paris, 1982, § 19. The Report clearly recognizes that an interpretation in light of a tax 
treaty’s object and purpose must always be supported by the terms of the treaty in their context and thus offers no 
“carte blanche” for a teleological interpretation. 
269 It could be objected that the distributive provisions of the treaty have no purpose different from the primary purpose 
of the treaty since the allocation of taxing is the means that allows the avoidance of double taxation. 
270 Engelen, F., Interpretation of Tax Treaties under International Law, Doctoral Series, no.7, I.B.F.D., 2005, 178-179; 
Vogel, K., Prokisch, R., Interpretation of Double Taxation Conventions, General Report, Cah. Dr. Fisc. Int., vol. 
LXXVIIIa, IFA, 1993 Florence Congress, Kluwer, 1993, 73; Avery Jones, J. Interpretation of Double Taxation 
Conventions, United Kingdom Report, Cah. Dr. Fisc. Int., vol. LXXVIIIa, IFA, 1993 Florence Congress, Kluwer, 1993, 
602.  
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3.3.1.2.2. The prevention of tax evasion and tax avoidance: an object and purpose of 
tax treaties?  
 
108. First of all, a clear distinction must be made between tax avoidance and tax evasion. As 
indicated in the Introduction to this study tax avoidance refers to strategies pursued by taxpayers 
to reduce their tax burden by carefully structuring the factual situation and the legal or contractual 
basis of their arrangements. The taxpayer formally respects the conditions set by law, discloses all 
facts to the tax authorities, but acts against the object and purpose (“spirit”) of the law. Tax 
evasion, on the other hand, refers to fraudulent acts. In most countries it is characterized as a 
criminal offence or even a crime and, in addition to tax adjustments and administrative fines, it is 
subject to criminal sanctions271. 
 
109. Neither in the title nor in the preamble of the OECD MC (unlike in the US Model) any 
reference is made to the prevention of tax evasion, nor to the prevention of tax avoidance. Several 
States, however, include a reference to the prevention of tax evasion in the title and/or preamble 
of their bilateral tax treaties, in addition to the elimination of double taxation (see margin nos. 
103-104). The Belgian practice is discussed hereafter sub 3.3.2. Since long it has been recognized 
that the prevention of tax evasion is a stated objective of the OECD MC and bilateral treaties 
following it272. However, one must recognize that there are very few operative provisions in the 
OECD that concretize the purpose of preventing tax evasion. As a matter of fact no provision 
expressly deals with it. Art. 26 OECD MC has long been the only provision that implicitly 
reflects the prevention of tax evasion as a goal of the treaty. Art. 26 OECD MC provides for the 
exchange of information between tax authorities and is an important feature for the correct 
application of the treaty as well as for the correct enforcement of the domestic income tax laws. It 
enables exchange of information relating to the facts to which the treaty is to be applied (“narrow 
exchange”) as well of the information necessary for carrying out of the provisions of domestic 
income tax law, even where there is no question of the application of a provision of the treaty 
(“broad exchange”)273. Art. 27 OECD MC is a second provision that implicitly purports to 
combat fiscal evasion (in the sense of not paying taxes that have been assessed and are due). It 
has been added to the OECD MC in 2003 and deals with administrative assistance in the recovery 
of tax assessments274.   
 
110. Arguably, the exchange of information provided for by Art. 26 OECD MC is not only 
instrumental to strike down fiscal evasion, but can also be helpful to prevent tax avoidance275. 

                                                      
271 In Belgium tax evasion is an offence (Art. 449 and 450 BITC). 
272 Wilson, J., Welch, J., The GAAR and Canada’s Tax Treaties: Which Is Trump?, Special Seminar On Canadian Tax 
Treaties: Policy and Practice, Arnold, B. and Sasseville J. (eds.), Kingston, ON, International Fiscal Association, 
Canadian Branch, 2001, 6:12; van Weeghel, S., Improper Use of Tax Treaties, Kluwer Law International, 1998, 34-35; 
OECD, Tax Treaty Override, Paris, 1982, § 19. 
273 Waters, M., Double Non-Taxation, United Kingdom Report, Cah. Dr. Fisc. Int., vol. 89a, IFA, 2004 Vienna 
Congress, Sdu Fiscale en Financiële Uitgevers, 2004, 707; OECD Secretariat, Exchange of Information and 
Counteracting International Tax Avoidance and Evasion, Linkages Between OECD Member Countries and Dynamic 
Non-Member Countries, OECD, Paris, 1996, Vann, R. (ed.), 129.  
Exchange of information can even be the sole purpose of a bilateral or multilateral treaty, see e.g. the 2002 OECD 
Model Agreement on Exchange of Information in Tax Matters and the 1998 Multilateral Convention on Mutual 
Administrative Assistance in Tax Matters between the Member of the Council of Europe and the OECD Member 
Countries.  
274 Arnold, B., Tax Treaties and Tax Avoidance: The 2003 Revisions to the Commentary to the OECD Model, Bull. 
I.B.F.D., 2004, 247.   
275 OECD, Exchange of Information and Counteracting International Tax Avoidance and Evasion, Linkages Between 
OECD Member Countries and Dynamic Non-Member Countries, OECD, Paris, 1996, Vann, R. (ed.), 129. 
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Upon closer look, one notices that the OECD MC contains more provisions that purport to 
prevent tax avoidance than tax evasion, although the scope of such provisions may be narrow 
and/or their anti-avoidance objective may be uncertain. Examples are: Art 7 (2) and 9 (1) OECD 
MC on profit adjustments in case of non “arm’s length” dealings (although such provisions are in 
essence rules on the correct allocation of taxing rights rather than anti-avoidance provisions); Art. 
11 (6) and 12 (4) OECD MC on the “special relationship” between payor and payee (the scope of 
which is admittedly narrow); the beneficial ownership-requirement of Art. 10-12 OECD MC 
(although it is questioned whether this rule is not more in the nature of a substantive tax provision 
rather than an anti-avoidance provision276); Art. 13 (4) OECD MC (gains on shares in real estate 
companies are deemed to be gains on real estate : an anti-avoidance provision with a narrow 
scope added in 2003) and Art. 17 (2) OECD MC (rent-a-star companies : another anti-avoidance 
provision with a narrow scope). In addition, the OECD Commentary invites Member countries to 
include specific limitation on benefits-provisions; subject-to-tax clauses; exclusion clauses etc. to 
cope with particular avoidance strategies and provides model provisions to that effect. However, 
such provisions are not included in the OECD MC and are not more than recommendations to 
Member countries that are concerned with the avoidance strategy in question (see infra 7.2.1.). 
 
111. In the Commentary the English term “tax evasion” is translated in French as “fraude fiscale” 
and the English term “tax avoidance” is translated in French as “évasion fiscale”. In recognition 
of the fact that relatively more provisions in the OECD MC deal with tax avoidance than with tax 
evasion and in view of the use of  “évasion fiscale” in French as meaning “tax avoidance”, it has 
been suggested that the English term “tax evasion” could or should be interpreted to mean or, at 
least to encompass, tax avoidance277. In my view this proportion should not been endorsed278. The 
fact that terms sound alike in two different languages does not imply that they mean the same. 
Throughout the Commentary and in the footnote to the title and the preamble of the OECD MC 
the English term “tax evasion” is translated in French as “fraude fiscale”279. In French “fraude 
fiscale”, like “tax evasion” in English, refers to tax fraud in the sense of an offence or crime. 
There is thus no basis to say that “tax evasion” in English means something else than “fraude 
fiscale” in French. In addition, there is little support for that argument in the provisions of the 
OECD MC itself. As indicated above, Art. 26 OECD MC aims at counteracting both tax 
avoidance and tax evasion and the other aforementioned provisions of the OECD MC are 
arguably either not clear anti-avoidance provisions or, if they are, they have a limited scope.  
 
112. Until 2003 the Commentary stated that the primary objective of tax treaties is the 
development of international trade and economic activity in general through the elimination of 
double taxation. It added that tax treaties “should not, however, help tax avoidance or evasion”. 
This is a reference to tax avoidance (in French: “évasion fiscale”) in relation to the purpose of the 
OECD MC and tax treaties following it. However, the way this is phrased is not equivalent to a 

                                                                                                                                                              
Also the OECD Commentary confirms that conclusion. In the § 16 of the Introduction to the Commentary under the 
heading “Tax avoidance and Evasion; Improper Use of the Convention” it is said: “In particular, Article 26, as 
clarified in the Commentary, enables States to exchange information to combat these abuses”.  
276 Compare e.g. Arnold, B., Tax Treaties and Tax Avoidance: The 2003 Revisions to the Commentary to the OECD 
Model, Bull. I.B.F.D., 2004, 247 to Lüthi, D., Countering the Abuse of Tax Treaties – A Swiss View, Intertax, 1989, 
337. Also § 10 of the OECD Commentary on Art. 1 suggests that the term “beneficial owner” is an anti-avoidance 
device (see infra 7.1.2.1.). 
277 Déry, J.M., Ward, D., Interpretation of Double Taxation Conventions, Canadian Report, Cah. Dr. Fisc. Int., vol. 
LXXVIIIa, IFA, 1993 Florence Congress, Kluwer, 1993, 269. 
278 Concurring: Arnold, B., Tax Treaties and Tax Avoidance: The 2003 Revisions to the Commentary to the OECD 
Model, Bull. I.B.F.D., 2004, 248.  
279 OECD Commentary, Introduction, § 16 and 41. OECD Commentary on Art. 1, § 7. Also in the Merger (Art. 11) and 
Interest & Royalty Directive (Art. 5); “tax evasion”, is translated as “fraude fiscale”, and “tax avoidance” as “évasion 
fiscale”. The translation in the Commentary on Art. 10, § 12 is the other way round and arguably incorrect. 
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positive statement that one of the purposes of tax treaties is the prevention of tax avoidance. 
Therefore, it can, also in view of the limited number of treaty provisions dealing with the 
prevention of tax avoidance, reasonably be concluded that the prevention of tax avoidance is not a 
stated purpose of the OECD MC and tax treaties following it280. The Conduit Companies Report 
offers another argument in support of this conclusion. In this Report the OECD takes the position 
that if a treaty has not preserved the application of domestic anti-avoidance provisions to strike 
down treaty abuse or if no specific provision is included in the treaty to that effect, the benefits of 
the treaty are to be granted even if such is considered improper (see infra 4.1). The views of the 
OECD on the subject, however, have changed dramatically in 2003281 when the OECD 
Commentary on Art. 1 was revised. Since 2003 the OECD Commentary provides in § 7: “The 
principal purpose of double taxation conventions is to promote, by eliminating international 
double taxation, exchanges of goods and services, and the movement of capital and persons. It is 
also a purpose of tax conventions to prevent tax avoidance and evasion”. Switzerland is the only 
OECD Member Country that recorded an observation in respect of this new Commentary. It 
observed in a general manner that it disagreed and in particular that the OECD’s point of view 
contradicts the footnote to the title of the OECD MC according to which countries are free to 
include a reference to the prevention of fiscal evasion in the title of their treaties282.   
 
3.3.1.2.3. Observations and conclusion 
 
113. A number of observations must be formulated in respect of the OECD’s new position. First, 
the OECD’s new position lacks a solid legal basis in the operative provisions of the OECD MC. 
As demonstrated above, the OECD MC indeed includes few provisions aiming at preventing tax 
avoidance, while on the other hand it is full of provisions (Art. 6-23) that are conceived to realize 
the OECD MC’s primary objective which is the promotion of international trade and economic 
activity through the elimination of double taxation283. Secondly, it can be asked how it can be a 
purpose of a tax treaty to prevent tax avoidance if the potential effect of a tax treaty is to restrict 
the application of a Contracting State’s domestic tax law, including its domestic anti-avoidance 
provisions and judicial doctrines284. This question is particularly pertinent with respect to 
countries like Belgium which recognize the primacy of tax treaties over conflicting provisions of 
domestic law. Presumably, the reason for changing the Commentary is the desire to bring the 
prevention of tax avoidance directly under the general rule of interpretation of Art. 31 (1) VC. 
The Commentary on Art. 1, § 9.3 gives support to that presumption285. The OECD’s position thus 
seems to be that treaties can prevent tax avoidance because (i) they must be interpreted to prevent 
the granting of treaty benefits to transactions that abuse the treaty (in the meaning of the “guiding 
principle”) and/or (ii) they do not restrict the application of domestic anti-avoidance rules. 
                                                      
280 Arnold, B., Tax Treaties and Tax Avoidance: The 2003 Revisions to the Commentary to the OECD Model, Bull. 
I.B.F.D., 2004, 245 and 248; van Weeghel, S., Improper Use of Tax Treaties, Kluwer Law International, 1998, 35. The 
first author describes the statement in the Commentary as “almost as an afterthought”. 
281 However, well before 2003 members of the Committee on Fiscal Affairs expressed the view that one of the purposes 
of tax treaties is the prevention of tax avoidance. However, it did so in connection with the exchange of information 
under Art. 26 OECD MC arguing that Art. 26 permits States to enforce their domestic tax legislation; see Sasseville, J., 
Current Issues in International Tax Policy, Tax Treaties, Linkages Between OECD Member Countries and Dynamic 
Non-Member Countries, OECD, Paris, 1996, Vann, R. (ed.), 12.  
282 OECD Commentary on Art. 1, § 27.9. No Associated Country formulated an observation. 
283 Arnold, B., Tax Treaties and Tax Avoidance: The 2003 Revisions to the Commentary to the OECD Model, Bull. 
I.B.F.D., 2004, 249; Aigner, H.-J., et alia, CFC Legislation, Tax Treaties and EC Law, General Report, Lang, M. et 
alia (eds.), Kluwer Law International, 2004, 31. 
284 Arnold, B., van Weeghel, S., The Relationship Between Tax Treaties and Domestic Anti-Abuse Measures, Tax 
Treaties and Domestic Law, EC & International Tax Law Services, Vol. 2, I.B.F.D., 2006, 90. 
285 In this paragraph the OECD takes the position that a proper construction of tax treaties allows to disregard abusive 
transactions and the denial of benefits unintended for such transactions. It justifies this position with a reference to Art. 
31 VC.  
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Thirdly, the argument that the purpose of tax treaties justifies their interpretation to prevent tax 
avoidance is circular. It should not be sufficient for tax authorities to allege that a transaction is 
abusive of a treaty because the purpose of a tax treaty is the prevention of tax avoidance. As 
mentioned before, the tax authorities carry the burden of proof that the taxpayer’s arrangement 
defeats the object and purpose of the particular provision of the treaty that is at stake (see margin 
no. 96)286. This requires much more than some general allegation that the treaty purports the 
prevention of tax avoidance. It requires positive proof that the particular arrangement defeats the 
objectives of the treaty provision that is allegedly abused. This is presumably the reason why the 
OECD in formulating the guiding interpretation principle refers to the object and purpose of the 
relevant provisions and not to the object and purpose of the treaty taken as a whole. Fourthly, the 
OECD Commentary overlooks the various constraints imposed by the general rule of 
interpretation of Art. 31 (1) VC itself. Art. 31 (1) VC requires a treaty to be interpreted in good 
faith in accordance with the ordinary meaning of its terms read in their context and in light of the 
treaty’s object and purpose. In other words, the treaty’s object and purpose is only one of the 
various factors that an interpreter must consider in construing the treaty terms. According to 
leading commentators, it is even only a secondary factor in the application of Art. 31 VC287. In 
addition, the determination of the intentions of the parties, is objective and must be supported by 
the terms of the treaty in their context. Art. 31 (1) VC does not allow a teleological interpretation 
that goes beyond what is expressed or necessarily implied in the terms of the treaty (see supra 
2.1.2.2.3). It follows that a construction of the meaning of a treaty term to give effect to the 
treaty’s alleged objective of preventing tax avoidance, which, however, is not supported by the 
terms of the treaty, is not in accordance within the general rule of interpretation of Art. 31 VC. In 
other words, just like a treaty can only avoid double taxation if such purpose is supported by the 
terms of the treaty, a treaty can only prevent tax avoidance if that goal is also supported by the 
terms of the treaty. Fifthly, the Commentary disregards the fact that a tax treaty has many objects 
and purposes and that the interpretation of a tax treaty in light of one of its objectives (i.c. the 
prevention of tax avoidance) may conflict with other (even more prominent) objectives of the 
treaty, such as the elimination of double taxation or the prevention of discrimination. It also 
overlooks the fact that the interpretation of a specific treaty provision by having regard to the 
object and purpose of that provision must also consider the treaty’s more global objective(s) and 
that conflicts may arise also on that level (see margin nos. 106-107). Apart from a questionable 
statement on the elimination of double taxation in § 22.2 (see margin no. 162), the Commentary 
does not offer any guidance as to how the OECD views the resolution of such conflicts. Finally, 
although the position of the OECD with respect to the use of the 2003 Commentary to interpret 
treaty’s entered into before 2003 is that such use is permitted (see supra 2.3.1), it is far from 
certain that such position will be followed by Courts, in particular in view of the fact that the 
OECD has significantly reversed its position on the subject of interpretation of tax treaties to 
prevent tax avoidance and that the OECD’s new position generally lacks a solid legal basis. 
Under the general rule of interpretation of the VC the interpreter should be concerned with the 
common intentions of the parties when the treaty was concluded, not later with intentions driven 
by events not foreseen when the treaty was concluded (see margin nos. 25 and 73).  
 
114. The 2003 amendment to § 7 of the Commentary on Art. 1 is explained by the desire to 
ensure that the prevention of tax avoidance is included in the stated object and purpose of the 
OECD MC and treaties following it. Very likely, the OECD thereby intends to bring the purpose 
                                                      
286 Arnold, B., van Weeghel, S., The Relationship Between Tax treaties and Domestic Anti-Abuse Measures, Tax 
Treaties and Domestic Law, EC & International Tax Law Services, Vol. 2, I.B.F.D., 2006, 93. 
287 Sinclair, I., The Vienna Convention on the Law of Treaties, Manchester University Press, 1984, 2nd ed., 130. 
According to the author the initial search is for the ordinary meaning to be given to the terms in their context. It is ”in 
light of the object and purpose” of the treaty that the initial and preliminary conclusion must be tested and either 
confirmed or modified.  
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of prevention of tax avoidance under the general rule of interpretation of Art. 31 VC so that the 
terms of the treaty are construed in light of such a purpose. For the reasons set forth above (see 
margin no. 113) the change to § 7 is questionable and may even lead to the perverse result that it 
defeats the very purpose of the change. However, in my view such change was not necessary288. 
As observed above, taxpayers should not abuse the rights which they derive from tax treaties (see 
margin no. 75). Such is the case where a taxpayer executes a transaction or an arrangement with 
the sole or predominant purpose to avail himself of a treaty benefit and the granting of such 
benefit in such circumstances would defeat the object and purpose of the treaty or the relevant 
treaty provision and the common intentions of the Contracting States. It has long been a feature of 
the Commentary (and in particular of § 7 before the change in 2003) that treaties are not meant to 
facilitate tax avoidance. This is in my opinion the correct view. Art. 31 VC allows the 
interpretation of a tax treaty with a view to deny treaty benefits if the granting thereof would 
defeat the object and purpose of the particular treaty provision which confers the benefit. This is 
recognized in the OECD’s “guiding principle“, albeit that such guiding principle should be 
rephrased to reflect “a sole or predominant purpose”-test instead of “a main purpose”-test (see 
margin no. 101). As Art. 31 VC requires to consider the treaty’s object and purpose, but does not 
permit a teleological interpretation, such denial of treaty benefits must always be supported by the 
express or implied terms of the treaty read in their context (purposive interpretation, see supra 
margin no. 26). In such a case the interpretation will do justice to the common intention of the 
treaty partners. It is therefore essential that one is able to determine the object and purpose of the 
particular treaty provision that is allegedly abused. This issue is discussed infra sub 3.3.2.3. 
Before doing this, I consider whether the prevention of tax avoidance is comprised with the stated 
object and purpose of the Belgian tax treaties.(see infra sub 3.3.2). 
 
3.3.2. THE STATED OBJECT AND PURPOSE OF BELGIAN TAX TREATIES 
 
115. The title of the Belgian tax treaties is different from the title of the OECD MC, as revised in 
1992. Belgium does add a reference to the purpose of the treaty in the title and/or preamble of its 
tax treaties. The title and/or preamble of the vast majority of Belgian tax treaties reads as 
“Convention for the avoidance of double taxation and the prevention of fiscal evasion with 
respect to taxes on income and on capital”. In Dutch “Overeenkomst tot het vermijden van 
dubbele belasting en tot het voorkomen van het ontgaan van belasting inzake belastingen naar 
het inkomen en naar het vermogen” and in French “Convention en vue d’éviter les doubles 
impositions et de prévenir l’évasion fiscale en matière d’impôts sur le revenu et sur la fortune”289. 
There are some exceptions though. Some treaties only refer to the avoidance of double 
taxation290. Others refer to the avoidance of double taxation and the provision of mutual 
assistance291. Others refer to the avoidance of double taxation and the settlement of other 
matters292. Finally, some treaties (i.e. Italy, Poland, Spain) refer to the avoidance of double 
taxation and the prevention of fiscal evasion and avoidance (in Dutch: “het vermijden van 
dubbele belasting en het voorkomen van het ontduiken en het ontgaan van belastingen naar het 
inkomen”; in French: “Convention en vue d’éviter les doubles impositions en de prévenir la 
fraude et l’évasion fiscales en matière d’impôts sur les revenus”)293. 
 

                                                      
288 Arnold, B., van Weeghel, S., The Relationship Between Tax treaties and Domestic Anti-Abuse Measures, Tax 
Treaties and Domestic Law, EC & International Tax Law Services, Vol. 2, I.B.F.D., 2006, 50. 
289 The Title is taken from the Belgium/Canada treaty (English/French/Dutch being the authentic languages of equal 
value). 
290 Treaties with Bulgaria; Israel; Japan; Singapore; Turkey; former Yougoslavia and Switzerland. 
291 Treaties with Algeria and France. 
292 Treaties with  Austria; Brazil; Denmark; Germany; Luxembourg; Morocco and Portugal.  
293 The Title is taken from the Belgium/Italy treaty. 
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116. As the Belgian tax treaties are all patterned along the OECD MC, the object and purpose of 
the Belgian tax treaties – even if such is not clearly expressed in the title and/or preamble – 
include294: the elimination of double taxation; the allocation of taxing rights; the prevention of 
fiscal evasion (i.e. tax fraud); the prevention of non-discrimination; dispute resolution; 
administrative assistance and the assistance in the recovery of tax claims. The question whether 
the objective of the Belgian treaties – unlike the OECD MC (at least prior to 2003) - extends to 
the prevention tax avoidance is, except for the treaties with Italy, Poland and Spain (which 
expressly include a reference to the prevention of tax avoidance in their stated purpose), not easy 
to answer. The matter is complicated because of a divergence between the English, French and 
Dutch versions of the title and preamble of the treaties. As indicated above in the English 
language the expression “the prevention of fiscal evasion” is used. In French the expression is 
“prévenir l’évasion fiscale” and in Dutch “het voorkomen van het ontgaan van belasting”. In 
English tax evasion refers to fraud, while in French “évasion fiscale” refers to tax avoidance (see 
margin no. 111). Also tax fraud and tax avoidance must be sharply distinguished. Thus, in 
English the Belgian treaties say that they aim at preventing tax fraud, while in French they say 
that they aim at preventing tax avoidance. The Dutch expression “ontgaan van belasting” is odd. 
Apart from the fact that linguistically “ontgaan” has a different meaning which has nothing to do 
with taxation295, the expression “ontgaan van belasting” is not used in domestic tax law. There 
the term “belastingontduiking” is used to refer to tax fraud and “belastingontwijking” to refer to 
tax avoidance. The term “ontgaan van belasting” can therefore refer to “belastingontwijking” as 
well as to “belastingontduiking”296. It is difficult to get informed about the intentions of the 
Belgian tax authorities and their official position with respect to this matter. Surprisingly, in the 
most recent official publication of the Belgian tax administration on the application and 
interpretation of Belgian tax treaties in general, the prevention of tax evasion or tax avoidance is 
not even listed amongst the stated objectives of the Belgian treaties297. It follows from the 
foregoing that there is a conflict in the terminology between the different languages in the 
Belgian tax treaties. Such a conflict must be resolved in accordance with the provisions of Art. 33 
VC on the interpretation of treaties authenticated in one or more languages. In summary, Art. 33 
VC provides that the treaty terms are presumed to have the same meaning. When a treaty has 
been authenticated in two or more languages the text is equally authoritative, except where the 
treaty provides that the text in one language prevails. Where there is no prevailing language and 
there is a divergence in the meaning of a term, such divergence must be removed by applying the 
rules of Art. 31 and 32 VC. If after applying such rules there is still is a divergence, the meaning 
which best reconciles the texts, having regard to the object and purpose of the treaty is to be 
adopted. 
 
117. In my opinion the application of the rules of Art. 33 VC leads to the following results. It is 
often forgotten that the authentic or prevailing language of more than half of the Belgian tax 
treaties is English (see appendix 1). Since in English fiscal evasion means tax fraud, the stated 
object and purpose of all those treaties is the prevention of tax fraud, not tax avoidance. In a few 
treaties298 French is the prevailing language in case of conflict. As in French “évasion fiscale” 
                                                      
294 At least to the extent that such objective is materialized in the operative provisions of the treaty. Very few treaties 
contain a clause permitting the assistance in the collection of tax claims as that provision was only added to the OECD 
MC in 2003 (e.g. 2004 Belgium/Greece). Some treaties concluded prior to 2003 include such a provision though (e.g. 
1991 Belgium/Sweden treaty)  
295 Van Dale Handwoordenboek Hedendaags Nederlands, 2° druk, Van Dale Lexicografie, Utrecht/Antwerpen: “Door 
iemand niet opgemerkt worden; niet duidelijk zijn” (“Not being noticed; not being clear”). 
296 For instance in the treaties with Italy, Poland and Spain “ontgaan van belastingen” stands for “prevention of tax 
avoidance” , whereas in the treaty with Egypt “ontgaan van belastingen” is the translation of the only authentic 
English term “prevention of fiscal evasion”. 
297 Circular Letter of 16 January 2004 (AFZ/2004/0053 (AFZ5/ 2004). 
298 The treaties with Greece; Hungary and Romania. 
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means tax avoidance, the stated object and purpose of those treaties includes the prevention of tax 
avoidance. This means that the treaties posing real difficulties are those belonging to what I called 
above the “vast majority” and which are authenticated in French and Dutch and very often in one 
or more other languages which are equally authentic. This group comprises the treaties with: 
Australia; Canada; China; Ecuador; Gabon; Ireland; Ivory Coast; Mauritius; Mexico; 
Netherlands; New Zealand; Russia; former USSR; United Kingdom; USA; Senegal and Sweden. 
It may be appropriate to distinguish within this group, further groups of treaties according to the 
authentic languages of such treaties. A first group includes the treaties where English is an 
authentic language next to Dutch and French299. In that case, the language conflict must be 
resolved by applying the rules of Art. 31 and 32 VC. If after applying such rules there is still is a 
divergence, the meaning which best reconciles the texts, having regard to the object and purpose 
of the treaty is to be adopted. It is suggested that in the case at hand, recourse to the object and 
purpose of the treaty for removing the conflict is of little help as the purpose of the interpretation 
exercise is exactly to determine the treaty’s object and purpose. Accordingly, recourse must be 
had only to the rules of interpretation of Art. 31 and 32 VC and the objective must be to 
harmonize the text in function of the common intention of the parties. The purpose is not to have 
one meaning prevailing over the other because that meaning makes sense in more languages than 
in others300. If one starts from the text of these treaties, one finds one provision (Art. 26 OECD 
MC) which aims at preventing tax evasion. However, the same provision can be useful to prevent 
tax avoidance as well and some treaty provisions like the special relationship-; beneficial 
ownership- and artiste-provisions may be said to be of an anti-avoidance nature too (margin no. 
110). Accordingly, the text of the treaty is not very conclusive for determining the parties’ 
common intention. It is not unreasonable to presume that the treaties within this group have been 
negotiated in English. Thus, presumably English has been the original drafting language and the 
Dutch and French versions of the treaty are authentic translations of the original English version. 
All treaties (except the one with Mauritius) are with OECD Member Countries and follow the 
OECD MC, save for a few deviating provisions to account for countries’ reservations. The OECD 
Commentary can be characterized as a supplementary means of interpretation within Art. 32 VC 
(see above margin no. 67) and thus it can be used to remove an ambiguity or an obscurity. It 
follows from the OECD Commentary that “fiscal evasion” refers to “fraude fiscale” in French 
and to “belastingontduiking” in Dutch. Arguably in the Belgian treaties “fiscal evasion” has thus 
been improperly translated into “évasion fiscale” in the meaning of “tax 
avoidance/belastingontwijking”. In addition, all the relevant treaties precede the 2003 change in 
the Commentary as to purpose of tax treaties (see margin no. 104). At the time of conclusion of 
those treaties arguably the Contracting States cannot be said to have had the common intention to 
include the prevention of tax avoidance within the objectives of the treaty. If the presumption 
about the original drafting language is correct the question arises whether a preference can be 
given to the original English language. The Commentary to the VC does not exclude such a 
preference301 and commentators have argued in favor of such an interpretation method if it is 
permitted by the circumstances of the conclusion of the treaty (i.e. where it is apparent from the 
travaux préparatoires that the other language versions are mere translations) or in exceptional 
cases of manifest errors of translation302. Case law of international Courts and tribunals has 

                                                      
299 This group includes: Australia; Canada; Ireland; Mauritius; New Zealand; United Kingdom and USA.  
300 Gaja, G., Multilingual Texts and Interpretation of Tax Treaties and EC Tax Law, Maisto, G. (ed.), I.B.F.D., 2005, 
92-94; Peeters, B., De interpretatie van dubbelbelastingovereenkomsten, T.F.R., 1993, 187.  
301 YBILC 1966-2, 226, § 9.  The Commentary rejects any argument that there is a legal presumption in favor of the 
language version in which the treaty was drafted. Thus it rejects it as an automatic solution, but it does not exclude the 
possibility of having the drafting language prevailing if the circumstances permit it. 
302 Engelen, F., Interpretation of Tax Treaties under International Law, Doctoral Series, no.7, I.B.F.D., 2005, 401; 
Aust, A., Modern Treaty Law and Practice, Cambridge University Press, 2004, 205; Sinclair, I., The Vienna 
Convention on the Law of Treaties, 2nd ed., Manchester University Press, 1984, 148 and 152.  
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sometimes recognized a presumption in favor of the original text303. In a case involving the 
interpretation of the 1960 Sweden/United Kingdom tax treaty, the Swedish Supreme Court stated 
that “As the negotiations seem to have been concluded in English special importance should be 
assigned to the text as a means of  interpretation of the parties’ intentions”304. However, this 
jurisprudence is not unanimous305, nor is legal doctrine. In particular it is argued that giving more 
weight to one version than to another violates the principle of equality of texts laid down in Art. 
33 VC306. Accordingly, if the presumption regarding the original negotiation and drafting of these 
treaties in English is correct and in view of the circumstances (i.e. the OECD Commentary which 
suggest that a translation error has been made and the OECD’s position upon signing of the 
treaties) a point can be made that the English version must prevail over the other language 
versions in particular where the treaty is with an OECD Member Country. If that conclusion is 
correct, the purpose of the treaties within this group does not include the prevention of tax 
avoidance. A second group of treaties includes treaties where Dutch and French are authentic 
languages together with one or more other languages, other than English307. There can only be a 
language conflict with the term “évasion fiscale/ontgaan van belasting” if the term used in the 
other authentic language refers to tax evasion in the meaning of tax fraud. For instance, such 
language conflict is not present under the treaty with Sweden. The title of the Belgium/Sweden 
treaty refers to “skatteflykt”. It is understood that this is the Swedish term for tax avoidance. 
Accordingly, from a Swedish perspective the treaty refers to the prevention of tax avoidance and 
no conflict with the French and arguably Dutch terms arises. A third group of treaties includes 
those treaties of which only Dutch and French are the equal authoritative authentic languages308. 
As in French the term “évasion fiscale” refers to tax avoidance and the Dutch term does not 
exclude such a meaning and on the assumption that the other French speaking countries (Gabon, 
Ivory Coast and Senegal) also understand “évasion fiscale” to mean tax avoidance, one of the 
purposes of those treaties is the prevention of tax avoidance. The conclusion for the treaty with 
the Netherlands is less obvious. The Dutch term “het voorkomen van het ontgaan van 
belasting”in the Belgium/Netherlands treaty is the same term as used in the 1986 Dutch Model 
treaty (Nederlands Standaardverdrag) and is understood to refer for Netherlands purposes to the 
prevention of tax evasion, i.e. tax fraud309. The Joint Explanatory Memorandum to the 
Belgium/Netherlands treaty does not elucidate this apparent conflict between the French term and 
the Netherlands’ understanding of the Dutch equivalent any further. On the other hand, the 
“Memorie van Toelichting” to the Netherlands Law by virtue of which the treaty is approved 
indicates that the purpose of the treaty includes the prevention of tax avoidance. However, the 
“Memorie van Toelichting” suggests that such is to be done under the specific provisions included 
in the treaty to that effect, in particular those that aim at striking down tax motivated emigration 
for purposes of avoiding Dutch tax on capital gains or pensions. In addition, certain paragraphs of 
the Joint Explanatory Memorandum make it clear that the Contracting States are allowed to use 
their domestic anti-avoidance provisions to cope with certain cases of alleged treaty abuse (see 

                                                      
303 Hardy, J., The interpretation of plurilingual treaties by international courts and tribunals, 37 BYIL, Oxford 
University, 1961, 98 et seq.; Sinclair, I., The Vienna Convention on the Law of Treaties, 2nd ed., Manchester 
University Press, 1984, 148 et seq. and Avery Jones, J., et alia, The Interpretation of Tax Treaties with Particular 
Reference to Article 3 (2) OECD Model, British Tax Review, 1984, 102 discuss these cases. 
304 Regeringsrättens Arsbok 1987, ref. 162. The case is discussed by Sundgren, P., Interpretation of Tax Treaties – A 
Case Study, British Tax Review, 1990, 286 et seq.. 
305 ICJ, 20 July 1989, Elsi-case, ICJ Reports, 1989, 70-71; Arbitral Tribunal, 16 May 1980, Young Loans-case, 59 
International Law Reports, 529-530. 
306 Gaja, G., Multilingual Texts and Interpretation of Tax Treaties and EC Tax Law, Maisto, G. (ed.), I.B.F.D., 2005, 
92-93; Avery Jones, J., et alia, The Interpretation of Tax Treaties with Particular Reference to Article 3 (2) OECD 
Model, British Tax Review, 1984, 102. 
307 The group includes the treaties with China; Ecuador; Mexico; Russia; former USSR; and Sweden. 
308 The group includes the treaties with Gabon; Ivory Coast; Senegal and the Netherlands. 
309 van Raad, K., Materials on International and EC Tax Law 2005-2006, ITC Leiden, vol. 1, 721. 
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margin no. 224). These are indications that the purpose of the Belgium/Netherlands treaty 
includes the prevention of tax avoidance. 
  
Conclusion: The object and purpose of the following treaties clearly includes the prevention of 
tax avoidance: Italy, Poland, Spain; Greece; Hungary; Romania; Ivory Coast; Gabon; Senegal; 
Sweden and most likely the Netherlands. It may be safe to draw a similar conclusion with respect 
to the treaties with China; Ecuador; Mexico; Russia and former USSR. Such treaties represent 
less than a quarter of all Belgian treaties.  
 
3.3.3. OBJECT AND PURPOSE OF THE RELEVANT TREATY PROVISIONS 
 
118. According to § 9.5 of the OECD Commentary there is abuse of a tax treaty where, amongst 
others, the granting of treaty benefits would be contrary to the object and purpose of the relevant 
provisions of the treaty. Determining in the abstract the object and purpose of some of the 
provisions OECD MC, such as the mutual assistance provision, the non-discrimination provision 
or the provision on relief for double taxation is relatively straightforward. Determining whether or 
not a behavior of a taxpayer in specific circumstances is in accordance with that object and 
purpose may be more complicated. For example, if the residence State gives relief for double 
taxation by way of exemption, the question arises whether the residence State must exempt 
income the right to tax of which was assigned exclusively to the source State but which the 
source State has not taxed. This raises the question whether the prevention of double non-taxation 
is a purpose of a tax treaty, an issue which is dealt with hereafter (see infra 3.3.3.6).  
 
119. Most tax avoidance structures, regardless whether they are in the nature of treaty shopping 
or of rule shopping, do not seek advantage of the aforementioned provisions but of the 
distributive provisions of the OECD MC (Art. 6-22), often in combination with the relief 
provision (Art. 23 OECD MC) and/or with provisions of domestic law of the Contracting States. 
Thus, the object and purpose of the relevant distributive provision(s) must be ascertained before 
one can conclude that the taxpayer defeats the objective of such provision(s). The objective of the 
distributive provisions is to fairly allocate the taxing rights over the various items of income and 
capital amongst the two Contracting States and thus, in combination with the relief provision, to 
achieve the treaty’s primary objective, i.e. the promotion of international trade and economic 
activity through the avoidance of double taxation310. Consequently, an argument can be made that 
each time a taxpayer carries on a transaction with a view to claim treaty benefits and he obtains 
such benefits while at the same time he is not faced with double taxation, he cannot be said to 
abuse the treaty because the treaty’s primary purpose is not defeated. Thus, unlike the suggestion 
made in § 9 of the 2003 OECD Commentary on Art. 1, the taxpayer transferring his residence to 
the other Contracting State with a view to realize a capital gain on shares in a company based in 
his former State of residence does not defeat the treaty’s object and purpose if the capital gain 
escapes taxation altogether because the new State of residence does not tax capital gains. 
Similarly, the treaty shopper does not abuse the treaty where the income channeled through the 
conduit company suffers no double taxation. However, in view of the fact that treaties have 
different objectives and the particular treaty provisions may have objectives of their own (see 
margin nos. 105 et seq.) and the fact that treaties are not meant to facilitate tax avoidance (see 
margin no. 114), that argument may be too simplistic. Therefore, one must attempt to determine 
the precise object and purpose of the treaty provisions that are allegedly abused thereby 

                                                      
310 Some authors therefore argue that the distributive rules have no object and purpose of themselves, but merely allow 
the treaty to realize its broader purpose (Vogel, K., Prokisch, R., Interpretation of Double Taxation Conventions, 
General Report, Cah. Dr. Fisc. Int., vol. LXXVIIIa, IFA, 1993 Florence Congress, Kluwer, 1993, 72). See also margin 
no. 104. 
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considering the treaty’s global objectives, and, since a treaty must be interpreted in good faith, the 
common intention of the Contracting States when entering into the treaty. 
 
120. The distributive provisions are drafted in general wording, in a sober and technical fashion. 
Determining the object and purpose of such provisions is not an easy task. The above finding that 
the objective of the distributive provisions of the treaty is to fairly allocate taxing rights amongst 
the two Contracting States is not of great help to ascertain whether a particular arrangement that 
aims at claiming a treaty benefit defeats the objective of those provisions. If those provisions are 
allegedly abused it is because they offer tax benefits to taxpayers (often in combination with 
domestic law provisions of the source State or of the residence State) and the tax administration 
believes that granting such benefits in the given circumstances does not square with the intentions 
of the drafters of the treaty. The granting of such benefits is conditional upon respect of certain 
requirements which are expressed in the treaty, either expressly or impliedly. Whether the 
taxpayer deserves the benefits is a question of whether he satisfies such conditions. However, in 
case of treaty shopping or rule shopping such will be the case as the taxpayer formally respects 
the conditions imposed by the relevant treaty provision. However, he acts against the “spirit” of 
that provision (i.e. the underlying intentions of the drafters of the treaty) as he has no other 
motive for executing the arrangement than availing himself of the treaty benefit. In view of the 
aridity of the treaty provisions, it will often be necessary for purposes of determining the common 
intentions of the treaty partners to have recourse to materials that are extrinsic to the treaty. In the 
first place recourse may be had to the treaty context as defined in Art. 31 VC, in particular 
interpretation memoranda jointly prepared by both States or drafted by one and approved by the 
other State (e.g. the Joint Explanatory Memorandum to the Belgium/Netherlands tax treaty, the 
Technical Explanation to the US/Canada treaty, the Memorandum of Understanding to the 
US/Netherlands treaty etc.); exchange of notes and letters (see e.g. Belgium/Netherlands treaty, 
2001 US/United Kingdom treaty); interpretive mutual agreements in the meaning of Art. 25 (3) 
OECD MC etc. (see margin no. 29).  Such material may often not exist or is confidential and in 
view of the fact that in case of tax treaties very often preparatory work to the treaty is not 
available either, recourse to extrinsic materials will be very much limited to the OECD 
Commentaries (see margin no. 30). Reliance on the Commentaries current when the treaty was 
negotiated is appropriate to the extent that the Contracting States are OECD Member Countries 
and/or Associated Countries and their bilateral treaties have been modeled after the OECD MC 
and parties have not recorded observations on the Commentaries or have not indicated in the 
particular treaty that they intend to deviate from the OECD MC. Later Commentary should only 
be used if it may be characterized as “amplifying Commentary” (see supra 2.3).   
 
121. When I discuss whether the Belgian GAAR can be applied to some of hypothetical cases of 
treaty abuse, I have attempted to determine the object and purpose of some specific provisions of 
the OECD MC (see infra 6.1.1). Hereafter I have made some general observations to illustrate 
how difficult it may be to determine the object and purpose of the provisions of the treaty or a 
State’s treaty policy.  
 
3.3.3.1. Determination of the policy motives of Contracting States : some issues 
 
122. In determining whether a particular use of a treaty is abusive, the policy motives behind a 
treaty are highly relevant311. A country’s tax treaty policy may best be known by looking at the 

                                                      
311 Vann, R., Interpretation of tax treaties in new Holland, Essays in Honour of Maarten J. Ellis, A Tax Globalist,Van 
Arendonk, H. et alia (eds.)  I.B.F.D., 2005, 150. 
The importance of policy motives to determine whether the use of a treaty is abusive has been emphasized by the 
decision of the Federal Court of Australia in Lamesa, discussed infra sub 3.3.4.2. 
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OECD MC and the OECD Commentary and the reservations and observations formulated thereon 
(see margin no. 30)312. However, some caution must be expressed here. A State does not always 
record a reservation or an observation if it disagrees with an Article of the OECD MC or an 
interpretation given to an Article by the OECD Commentary, even if a State routinely departs 
from the OECD MC in its tax treaties. For example, it is standard practice of Belgium not to 
provide for a 5% withholding tax on intra-group dividends as provided by Art. 10 (2) OECD MC 
and in many treaties Belgium provides for a 15% withholding tax on interest while Art. 11 (2) 
OECD MC provides for 10%. Likewise, while Art. 23A (2) OECD MC provides for an obligation 
for the residence State to avoid double taxation by giving a tax credit for dividends, interest and 
royalties taxed in the source State, Belgium typically provides that it will give such tax credit 
subject to the provisions of Belgium domestic law313. Yet, in all those instances Belgium has not 
recorded a reservation on the OECD MC. State policies vary over time. For instance, in 1997 
Belgium dropped its traditional reservation to Art. 9 OECD MC not to include Art. 9 (2) in its 
treaties and it is now willing to proceed to correlative adjustments. And also in 1997 Belgium 
recorded a new reservation on Art. 21 OECD MC according to which it is not prepared as the 
State of source to forego its taxing rights on Other Income if such income is not effectively taxed 
in the residence State. State policies may also be inconsistent. For instance, it is hard to see why 
Belgium formulates a reservation on Art. 21 OECD MC to preserve its taxing rights on Other 
Income if the residence State does not effectively exercises its taxing rights, while it does not do 
so for private pensions under Art. 18 OECD MC. At the time of formulation of the reservation on 
Art. 21 OECD MC, Belgium was much more concerned with the preservation of its taxing rights 
on pensions than on Other Income and had enacted a few years earlier an exit tax-provision in its 
domestic laws with a specific purpose to override Art. 18 OECD MC and to curtail tax motivated 
emigration by retiring persons (see margin no. 54). Still today – after Belgian Courts ruled that 
the domestic exit tax-provision is an ineffective treaty override - Belgium enters into tax treaties 
not including a “subject to tax”-clause in Art. 18. Also, Belgium’s policy under Art. 21 OECD 
MC is not very consistent with its policy under Art. 23A OECD MC. While a “subject to tax”-
clause is included in Art. 21 OECD MC to preserve taxing rights as a source State, very few 
Belgian treaties provide for a “subject to tax”- clause in Art. 23 A allowing Belgium not to 
exempt foreign source income for which the treaty confers taxing rights to the source State, but 
which the source State has not effectively taxed314. And in 2003 Belgium even entered into a 
                                                      
312 One may also look at other material such as statements of the tax authorities on the subject matter, like the Com. 
DTT in Belgium and Circular Letters published with respect to the application and interpretation of treaties generally 
but one should always consider that such material does not express the common intention of the treaty partners.  
313 As a result of changes to domestic law subsequent to the conclusion of the treaty, no foreign tax credit is e.g. 
available to individuals receiving foreign source dividends, interest and royalties and double taxation is not relieved. 
The Supreme Court ruled that this results follows from the terms of the treaty (i.e. the 1970 Belgium/ Netherlands tax 
treaty) and that the reference to domestic law means that the Contracting States intended to subject the relief of double 
taxation to the conditions of domestic law which a State is free to amend after conclusion of the treaty (Supreme Court, 
16 June 2000, Pas., 2000, I, 1120; Court of Appeals Gent, 24 June 1999, Fiscoloog Internationaal, 1999, no. 190, 3).     
314 For an overview of Belgian treaties with a “subject to tax”- clause in Art. 23 A; see De Broe, L., Kroniek 
Internationaal Belastingrecht 2003-2004, T.R.V., 2004, 649. However, Belgium may have changed its policy recently. 
The treaties with Azerbeidzjan, Greece and Taiwan (all 2004) all include a “subject to tax”-test. 
I have argued that “subject to tax”-clauses included in tax treaties must be interpreted to give effect to their purpose, i.e. 
ascertaining that the income is effectively imposed to tax in one of the Contracting States (De Broe, L., Buitenlandse 
belastingheffing als voorwaarde voor vrijstelling, Fiscoloog Internationaal, 1988, no. 56, 7). Such implies that income 
is included in the gross income and that it is taxed directly (i.e. assessed) or indirectly (i.e. losses or other items are 
offset against it). I thus do not share the view – based on a 1970 Supreme Court decision in the Sidro-case (a non treaty 
case; Supreme Court, 15 September 1970, Pas., 1971, I, 37) - that income which is exempt under an express provisions 
of the the law of the State that is allowed to tax it under the treaty has been “subject to tax” in that State. For the 
opposite view see Morbée, K., Double Non-Taxation, Belgian Report, Cah. Dr. Fisc. Int., vol. 89a, IFA, 2004 Vienna 
Congress, Sdu Fiscale en Financiële Uitgevers, 2004, 202 et seq.. The position of the Belgian tax authorities is 
inconsistent on this point. My interpretation in confirmed in the Joint Explanatory Memorandum to the 
Belgium/Netherlands treaty (Art. 21), but in a recent Circular Letter the tax authorities take the opposite view with 
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treaty with Hong Kong, which applies a territorial tax system and thus does not levy income tax 
over items of income sourced outside Hong Kong. Yet, Belgium has unconditionally forgiven 
taxing rights on certain Belgian sourced items of income to Hong Kong (see e.g. Art. 10 (2); Art. 
13 (5) of Belgium/ Hong Kong tax treaty). In order to avoid that residents of Hong Kong are 
excluded from the benefits of the treaty under the second sentence of Art. 4 (1) OECD MC, it was 
necessary to add an interpretive clause to that effect in the Protocol to the treaty315.  
 
3.3.3.2. Each State sets its own policy 
 
123. Although the OECD MC, its Commentary and the reservations and observations formulated 
thereon are an important source to determine the States’ treaty policies, it may not be forgotten 
that it is not the OECD that ultimately sets the policies of its Member Countries (and certainly not 
those of non-Member Countries). Tax treaties are bilateral treaties and States negotiate hard to get 
the results they want to achieve and in order to achieve those results they may be willing or may 
even be forced to make sacrifices. Tax treaties are compromises and thus in the end each 
Contracting State sets its own policy316. That policy may be influenced on an ad hoc basis by the 
treaty bargain aimed at with a particular treaty partner. A recent example is the 2002 
Belgium/Canada tax treaty. Belgium is an opponent of CFC-Legislation and has recorded a strong 
observation against the position expressed in the 2003 OECD Commentary that CFC-Legislation 
is not contrary to tax treaties (see margin no. 366). Yet, in the treaty with Canada Belgium has 
expressly permitted Canada to apply its CFC-Legislation (Art. 27 (3) Belgium/Canada tax treaty). 
Also, the policy of one Contracting State towards one treaty partner may be significantly different 
from its policy towards another. For instance, where Belgium’s standard policy is not to provide a 
5% withholding on intra-group dividends (see margin no. 122), remarkably in the 2003 treaty 
with Hong Kong an exemption of withholding tax is provided for intra-group dividends. The 
justification for that change in policy is that Belgium wants to attract investments from Hong 
Kong and the Asian region globally (via Hong Kong). And by encouraging residents of other 
Asian countries to invest in Belgium via a company based Hong Kong, Belgium is even prepared 
to give up its taxing rights under its treaties with other Asian countries which all provide for the 
levy of withholding tax on dividends distributed by Belgian subsidiaries to parent companies in 

                                                                                                                                                              
respect to all treaties except the treaties with the Netherlands and Hong Kong (see next footnote) as such treaties would 
give special definitions of the “subject to tax”-clause (Circular Letter of 11 May 2006, Ci.R.9.Div.577.956 (AOIF 
21/2006). Case law interpreting the “subject to tax”-clause in the Belgium/US treaty does not seem to follow the tax 
administration (Court of Appeals Brussel, 8 March 1988, FJF, 88/113).   
315 The second sentence of Art. 4 (1) OECD MC provides that the term “resident of a Contracting State” does not 
include: “any person who is liable to tax in that State in respect only of income from sources in that State or capital 
situated therein”. That clause could be read as excluding persons who are only taxed on domestic source income from 
treaty protection (OECD Commentary on Art. 4, §8). Also Hong Kong does not have a domestic definition of 
“resident”. This too justified the adding of an interpretive clause in the Protocol. The 2004 Belgian/Taiwan treaty has 
been modified likewise. 
In order to avoid that in the reverse situation (i.e. a Belgian resident deriving income from Hong Kong) a double 
exemption would be realized, the relief provision (art. 22 (2) (a) jo. Protocol § 7) has been amended to provide that 
Belgium should only exempt income (apart from intra group dividends) which has effectively been taxed in Hong 
Kong. However, the requirement of effective taxation in Hong Kong will be applied leniently. The Belgian tax 
authorities have announced that they will exempt all income of a Hong Kong permanent establishment (including that 
which was not effectively taxed under Hong Kong’s territorial tax regime) as soon as some of the income of the 
permanent establishment has been effectively taxed in Hong Kong (Circular Letter of 31 March 2005, Ci. 
AFZ/97.0060). 
316 In IRC v. Vas, the UK High Court held that treaties are a negotiated compromise for which the policy reasons may 
not be discernible from the terms of the treaty if they do not follow the OECD MC. In such case one must be cautious 
in searching for the treaty’s purpose from the context of the treaty ((1990) STC 137, at 147 f). See also O’ Connell, D., 
International Law, 2nd ed., Stevens, London, 1970, 262: “Furthermore, a treaty, unlike a municipal contract, often 
represents a compromise of vital political interests. To interpret it without reference to the struggle for compromise is 
gravely to over-simplify the problem of treaty application.”  
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such States (e.g. China (10%); Malaysia (15%); Singapore (15%)). Another reason why the 
policy of one State may be different depending upon the country with which it concludes a tax 
treaty is that tax treaties are meant to coordinate the domestic tax regimes of the two Contracting 
States. Such regimes may significantly differ and treaties may need specific clauses to address 
these differences and the proper functioning of the treaty in these cases. The differences between 
the domestic tax laws of the two States may also create tax planning opportunities for taxpayers. 
To prevent tax avoidance under the treaty or under domestic law in combination with the treaty, 
specific provisions are included in the treaty and as a result the treaty deviates (sometimes 
significantly) from the OECD MC 317.  
 
3.3.3.3. Reciprocity: a fundamental principle of tax treaties policy 
 
124. One of the fundamentals principles of tax treaty policy, common to all countries, is 
reciprocity. State A (source State) is willing to relinquish its taxing rights over a particular item of 
income to State B (residence State) if State B is willing to do the same with respect to the same 
item of income if it is sourced in B and derived by a resident of A. Save for very few exceptions 
provided for in particular tax treaties on an “ad hoc” basis (e.g. 3rd Protocol (Art. 29) of 
USA/Canada tax treaty, see infra 4.2.6), all treaty provisions are drafted on a reciprocal basis. In 
order not to erode the principle of reciprocity from its meaning the tax authorities and Courts in 
the two Contracting States should apply and interpret treaties to the largest extent possible in a 
concordant manner.  
   
3.3.3.4. Different State policies towards the same issue : the case of treaty shopping 
 
125. On one and the same issue the policies of States may considerably vary. A good example is 
treaty shopping. The most ardent opponent of treaty shopping is the United States. The United 
States views a tax treaty as a vehicle for providing treaty benefits to residents of the two 
Contracting States. In the US view, treaty benefits should not be extended to third country 
residents establishing an entity in a treaty partner State of the United States, unless that 
establishment is legitimate, i.e. not motivated by the desire to obtain benefits  under a treaty 
between the United States and that other State. According to the OECD Committee on Fiscal 
Affairs when treaty benefits are economically extended to third country residents the 
aforementioned principle of reciprocity is breached and the balance of sacrifices between the 
Contracting States is altered. Also the State of residence of the shareholder controlling the 
conduit company has little incentive to enter into a tax treaty with the source State as its residents 
indirectly get the treaty benefits from the source State without the need for the first mentioned 
State to provide reciprocal benefits318. No country is able to enter into a tax treaty with the United 
States if it is not willing to accept a “Limitation of Benefits”-provision pursuant to which treaty 
benefits with respect to investment income (i.e. in particular relief for withholding tax on 
dividends, interest and royalties) are only granted provided that the recipient of such income is a 
                                                      
317 Examples of changes to the OECD MC to address particularities of domestic laws are e.g.: the Protocol to the 
Belgium/Hong Kong tax treaty and deviations from Art. 4 in the Belgian/Taiwan treaty to allow the functioning of the 
treaty with respect to Hong Kong and Taiwan that apply a territorial tax system; the “savings”- clause in Art. 23 (1) of 
the Belgium/USA tax treaty allowing the US to continue to tax its nationals on a worldwide income-basis, irrespective 
of contrary provisions in the treaty; the inclusion of the “werkende vennoten” in Belgian companies (other than stock 
corporations) in Art. 15 (employment income) in recent tax treaties (see e.g. Albania; Argentina; Finland). Examples of 
changes to the OECD MC provisions to address the prevention of tax avoidance are e.g.: Art. 18 on private pensions of 
the Belgium/Netherlands tax treaty; Art. 27 (5) Belgium/Canada treaty to avoid the use of permanent establsihemnt in a 
third low tax jurisdictions.  
318 OECD, International Tax Avoidance and Evasion, Double Taxation Conventions and the Use of Conduit 
Companies, Issues in International Taxation, no. 1, OECD, Paris, 1987, § 7. The latter of these reasons represents the 
major concern of the US with respect to treaty shopping (Gutentag, J., Tax Treaty Shopping, Bull. I.F.B.D., 1984, 4). 
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bona fide resident of the other State, i. e. a person that became resident of the other State not with 
the primary intent to claim the treaty benefits319. The purpose of the “Limitation of Benefits”-
provision is to take the subjectivy (i.e. the taxpayer’s intent) out of the determination whether the 
taxpayer is treaty shopping. It sets forth a series of mechanical tests intended to discern whether a 
taxpayer has a real business purpose for the transaction or has a sufficient nexus to the other State 
to warrant the benefits even in the absence of a business purpose. In recognition of the fact that 
objective tests are not always capable of identifying the taxpayer’s intentions, the provision is 
supplemented by a provision allowing the Competent Authorities to grant treaty benefits, 
notwithstanding the taxpayer’s failure to meet the tests (for further discussion, see infra 7.2.2.2). 
In addition, the United Sates has issued far-reaching domestic regulations against conduit 
arrangements with a view to avoid treaty shopping (see infra 7.1.2.2.)320. Other countries have 
totally opposite views on this matter. Shoppable countries – i.e. countries suitable for harboring 
conduit companies - obviously do not care very much about treaty shopping321. Developing 
countries often tolerate and encourage treaty shopping as they often regard treaty shopping as a 
facilitator to attract foreign capital and technology for which such countries are in high 
demand322. As treaties often prevail over domestic law, withholding tax relief provided by treaties 
offer tax concessions to foreign investors over and above domestic law. However, developing 
countries view the loss of tax revenues as being insignificant compared to the non-tax benefits 
offered by foreign investment to their economies. A perfect illustration is the 2003 decision of the 
Supreme Court of India in the Azadi Bachao Andolan-case. Third country institutional investors 
invested in India via an interposed entity called Foreign Institutional Investor (FII) established in 
Mauritius. Such entity is tax exempt in Mauritius on its foreign source income and is precluded 
from engaging in activities in Mauritius. As a result, in practice it pays no tax on Indian source 
income. The Indian tax authorities refused treaty benefits to the FII on the basis that they were not 
residents of Mauritius in the meaning of Art. 4 of the 1983 India/Mauritius treaty. According to 
the Supreme Court that argument failed. In particular with respect to treaty shopping, the Court 
found that the Indian Minister of Finance intended that the treaty would be shopped by non-
residents of Mauritius and concluded that there was nothing illegitimate about treaty shopping 
because “in developing countries, treaty shopping is often regarded as a tax incentive to attract 
scarce foreign capital or technology. Treaty shopping opportunities can be an additional factor 
to attract foreign investment”323. This statement must be read in conjunction with the broad 
                                                      
319 Art. 22 of the 2006 US Model Income Tax Convention. A provision with a similar structure and purpose is now 
recommended by the OECD (OECD Commentary on Art. 1, § 20).   
320 The regulations are issued in furtherance of section 7701 (1) of the Internal Revenue Code: “The Secretary may 
prescribe regulations recharacterizing any multiple-party financing transaction as a transaction directly among 2 or 
more of such parties where the Secretary determines that such recharcterization is appropriate to prevent avoidance of 
any tax imposed by this title”. For further discussion of these Regulations, see Infanti, A., Domestic Law and Tax 
Treaties, the United States, Domestic Law & Tax Treaties, EC & International Law Services, vol. 2, I.B.F.D., 2006, 
384-385. 
321 van Weeghel, S., Improper Use of Tax Treaties, Kluwer Law International, 1998, 108-111. 
322 Martin Jiménez, A., Domestic-Anti Abuse Rules and Double Taxation Treaties: a Spanish Perspective – Part I, Bull. 
I.B.F.D., 2002, 544. 
323 Supreme Court of India, 7 October 2003, 6 ITLR, 2004, 233. At 277: “ (…) that the Minister of Finance of India had 
himself encouraged such FIIs as a channel for promoting capital flow to India in a meeting between himself and the 
Finance Minister of Mauritius (…). It was pointed out by the Mauritian authorities that the DTAC between the two 
countries” had played a major role in covering the higher cost of investing in what was then assessed as “high risk 
security” and being decisive in making possible public offerings in U.S.A. and Europe of funds investing in India”. In 
the absence of such a facility, as afforded by the Indo-Mauritius DTAC, the cost of raising such investment would have 
been capital prohibitive. The Mauritius Government felt that any change in the provisions of the DTAC would 
adversely affect the perception of potential investors and would prejudicially affect their financial interest”.  
This Indian case must be contrasted to the Indofood-case involving the shopping of the Indonesia/Mauritius and 
Indonesia/Netherlands treaty and the totally opposite views of Indonesia on treaty shopping (see infra 7.1.2.4.4). 
Even the United States has until 1988 tolerated the use of the 1948 US/Netherlands treaty – as extended to the 
Netherlands Antilles - (providing for an exemption of US withholding tax on interest) by third country residents 
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purpose of Indian tax treaties, viz. the promotion of economic relations, trade and investment (see 
margin no. 104). Such is even explicitly stated in the title to the India/Mauritius and many other 
Indian treaties324. Where the State itself or its public authorities need to attract foreign financing, 
the State or these authorities may even actively participate themselves in treaty shopping325. Also 
countries with a small treaty network encourage or tolerate treaty shopping. For instance, many 
Eastern European countries (non EU-Members) have a treaty with Cyprus that provides for 
reductions or exemptions of domestic withholding taxes326. Cyprus companies are routinely set up 
by third country residents to invest in such Eastern European countries. Here, again such 
countries take a holistic approach and the benefit of attracting foreign capital or technology (and 
the resulting increase in domestic corporate and wage taxes) is preferred over the loss of 
withholding taxes. Finally, the residence State of the shareholder controlling the conduit company 
may have an interest in its resident engaging in treaty shopping. Because of the fact that treaty 
shopping permits the shopper to reduce or eliminate its foreign withholding taxes, the tax 
revenues of the residence State of the shopper are raised since it is must give a lesser amount of 
tax credit than in the absence of treaty shopping327. This can even lead to the paradoxical result 
that the same State may have a different approach towards treaty shopping depending upon 
whether it is the source State of the income or the residence State of the treaty shopper.  
 
3.3.3.5. Belgium’s policy towards treaty shopping 
 
126. In view of the above the question arises what is the Belgian policy towards treaty shopping. 
Belgium accepts without observation the OECD Commentary stating that treaty shopping is an 
abuse of tax treaties. It also accepts without observation the Commentaries on Art. 1 on the 
interaction between domestic anti-avoidance rules and treaty shopping and on the inclusion of 
specific provisions in treaties to prevent treaty shopping. It has not recorded an observation on the 
Commentary on Art. 10-12 on the interpretation of the term “beneficial owner”328. Yet, one finds 
that in practice Belgian tax treaties are shopped. However, very few disputes arise in this regard. 
This may be explained in several ways. The Belgian tax authorities may be unaware of the 
problem or, if they are aware of it, treaty shopping may not be a priority in the fight against tax 
avoidance. Or is the prevention of treaty shopping considered to be too difficult (as a successful 
challenging of treaty shopping requires an efficient exchange of information with the State of 
residence of the conduit)? It may also be that the MoF takes a global approach and prefers the 
benefits of foreign investment and the potentially resulting increases in tax and social security 
revenues over the loss of withholding taxes. On the aggregate of 80 Belgian tax treaties in force 

                                                                                                                                                              
because it permitted very important investments in the US real estate or Eurobond financing of US corporations (see 
e.g. van Weeghel, S., Improper Use of Tax Treaties, Kluwer Law International, 1998, 111-116; Gutentag, J., Tax 
Treaty Shopping, Bull. I.F.B.D., 1984, 4). See the Northern Indiana-case discussed infra sub 4.2.5. 
324 Bhargava, S., Double Non-Taxation, Indian Report, Cah. Dr. Fisc. Int., vol. 89a, IFA, 2004 Vienna Congress, Sdu 
Fiscale en Financiële Uitgevers,, 2004, 390. 
325 Such follows from the fact that banks claim a fixed interest rate net after foreign withholding tax. For that purpose 
the financing arrangement provides for gross up-clauses to annihilate the effect of the foreign withholding tax. Such 
gross up-clauses increase the cost of financing to the borrower. Treaty shopping is capable of reducing a borrower’s 
financing cost. 
326 E.g. Art. 10-12 of 1998 Russia/Cyprus tax treaty (5% withholding on dividends; no withholding on interest and 
royalties). 
327 Martin Jiménez, A., Domestic-Anti Abuse Rules and Double Taxation Treaties: a Spanish Perspective – Part I, Bull. 
I.B.F.D., 2002, 544; van Weeghel, S., Improper Use of Tax Treaties, Kluwer Law International, 1998, 122. 
328 Notwithstanding the broad economic interpretation of the term “beneficial owner” that may emerge from the OECD 
Commentaries on Art. 10-12, one finds that the official position of the Belgian tax authorities reflects a more legal 
approach as the term is said to refer to the legal owner or usufructholder of the shares, securities or other assets 
producing the relevant income (see infra 7.1.2.5). 
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only 9 treaties include a “Limitation on Benefits”-clause applicable to Belgian source income329. 
Presumably, with the exception of the treaty with Switzerland, Taiwan & Venezuela, it is fair to 
assume that none of such clauses has been inserted at the request of Belgium. For purposes of 
identifying the Belgian policy, if any, it is appropriate to analyze the provisions of treaties with 
shoppable countries, such as Luxembourg, the Netherlands, Cyprus and Switzerland. One 
observes that, apart from the treaty with Switzerland, no treaty provides for a “Limitation on 
Benefits”-provision. The other treaties may well encourage taxpayers to engage in treaty 
shopping330. The treaty with Luxembourg dates from 1970 and does therefore not contain a 
“beneficial ownership”-requirement as such test was only included in the OECD MC in 1977. 
However, the treaty was significantly amended in 2002. Surprisingly, the Contracting States did 
not take the opportunity to include a “beneficial ownership”-test in the Art. 10-12 of the treaty331. 
Under the treaty with the Netherlands relief for withholding tax is only available if the 
beneficiary of the income is a Dutch resident who beneficially owns the income. On the other 
hand, the treaty deviates from the Belgian standard practice of providing for a 15% interest 
withholding tax. Presumably for reasons of reciprocity (since the Netherlands does not impose 
interest withholding tax under domestic law), the treaty provides for an exemption if the 
beneficial owner of the interest is a Dutch resident “enterprise”, regardless whether it is 
controlled by third country residents and irrespective of whether it is related to the Belgian 
borrower. There is no indication in the Joint Explanatory Memorandum to the 
Belgium/Netherlands treaty that any of the Contacting States perceives treaty shopping as 
abusive332. In this discussion the 2003 Belgium/Hong Kong treaty cannot be left unmentioned. As 
said before, it is the first Belgian treaty with a non EC-Member State that provides for a zero 
withholding tax rate on Belgian source dividends333. The purpose of the exemption is to attract 
investment from the Asian region in Belgium. The Belgian Prime Minister and the MoF together 
with several other Ministers and Secretaries of State promoted the treaty (together with a 
domestic tax incentive) during a several days-visit to Hong Kong and the Asian region in 
November 2005334. The treaty was presented by the MoF as a means for Asian investors (China, 
Singapore, Korea etc.) to invest tax efficiently in Belgium through an interposed Hong Kong 

                                                      
329 The treaties with Switzerland; the United States; Spain; Estonia; Latvia; Lithuania, Taiwan, Venezuela and Canada. 
There are significant differences between those provisions. Generally one can distinguish two types of provisions: those 
that relates to all or some types of passive investment income (Switzerland, United States; Canada; Spain) and those 
that apply generally to all treaty benefits (treaties with the three Baltic States, Taiwan & Venezuela). The clause in the 
treaty with Venezuela is asymmetric. It only applies to Belgian source income for which relief is claimed in Belgium 
and which is not taxable in Venezuela under its territorial tax regime. For further discussion see infra 7.2.2.  
330 The treaty with Cyprus does not provide for particularly advantageous withholding taxes on dividends and interest 
and in addition comprises a clause pursuant to which Cyprus residents that enjoy a preferential tax regime are excluded 
from the protection of the withholding tax provisions of the treaty (Art. 29 (3) (4)).  
331 One can hardly believe that this is explained by the fact that the OECD MC recommends its Member Countries to 
interpret treaties in an ambulatory manner (OECD Commentary, Introduction, §33). An explanation could, however, be 
that since the treaty allows the application of the Belgian domestic anti-avoidance provisions to treaty situations (see 
infra 5.1), the Belgian tax authorities deem the inclusion of the beneficial ownership-test in the treaty unnecessary as 
they believe to be capable of successfully challenging treaty shopping with the Belgian GAAR. As observed elsewhere 
in this study, the outcome of the application of the Belgian GAAR to treaty shopping cases is highly uncertain (see Part 
Two, margin nos. 255-257 and infra, 6.1.1.3.). 
332 On the contrary the fact that with respect to the interpretation of the term “beneficial owner” of dividends the Joint 
Explanatory Memorandum observes that dividend stripping by third country residents may be challenged on the basis 
of the countries’ domestic anti-avoidance provisions may be an indication that a classical form of conduit structure, that 
historically operated through the Netherlands, is not perceived as abusive (Joint Explanatory Memorandum; Art. 10). 
333 Of course, the provision is drafted reciprocally. But as Hong Kong does not impose dividend withholding tax on 
dividends distributed to non-residents, the provision operates only to the benefit of Hong Kong parent companies 
receiving Belgian dividends. In recent treaties Belgium continues to follow that 0% policy, see e.g. the treaties signed 
in 2006 with San Marino, Macao, Seychelles, Singapore and the USA (not in force).  
334 Parl. Question M. Devlies, n° 802, 28 March 2006, Kamer, 4° Session, 51° Period; CRIV 51 COM 906. Knack, 
Fiscale Verleidingtrucs, 5 October 2005, 5. 
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holding company and eventually onwards in other EC Member States via Belgium, which was 
called “the gateway to Europe”335. In other words, the road show aimed at attracting Asian 
investments in Belgium and in Europe generally and Hong Kong interposed entities were 
promoted as suitable vehicles for channeling capital flows into Belgium at the lowest withholding 
tax possible336. Belgium’s MoF thus encouraged the use of the treaty for tax avoidance purposes 
by third State residents. In such circumstances and in view of Hong Kong’s tax system, it 
becomes difficult for the Belgian tax authorities to argue that interposing a Hong Kong entity is 
contrary to the object and purpose of the treaty and that the fact that dividends flow free from 
Belgian withholding tax and Hong Kong tax to third country residents does not square with the 
common intentions of the Contracting States. Arguably, such promotion campaigns also 
complicate the matter for the Belgian tax authorities to combat treaty shopping not involving the 
Hong Kong treaty. Belgian tax authorities may find it more and more difficult to argue that 
Belgium perceives treaty shopping as an abuse of its tax treaties and/or that treaty shopping is 
contrary to Belgium’s tax treaty policy if its leaders actively promote it. The enactment per 1 
January 2007 of an exemption of dividend withholding tax in domestic law for all companies that 
are resident in treaty countries and comply with the requirements of the Parent/Subsidiary (apart 
from residence in the EC) may likely increase the attractiveness of Belgium as a shoppable 
country. On the one hand, this will significantly reduce treaty shopping for dividends to the 
disadvantage of the Belgian Treasury. On the other hand, a shoppable country is not well placed 
to challenge treaty shopping in case where it is the Source state of the income (e.g. interest or 
royalties). 
 
3.3.3.6. Prevention of double non-taxation is, absent specific provisions, not a treaty 
purpose 
  
127. I share the view of S. van Weeghel that there is a general assumption underlying all tax 
treaties inspired by the OECD MC – which the author also calls a general expectation amongst 
the Contracting States - that an item of income will be taxed in at least one State337. Thus, it may 
reasonably be argued that States, when entering into tax treaties, have the common expectation 
that double non-taxation of items of income for which they allocate taxing rights is prevented. 
Over recent years a trend is even discerned within the OECD to claim that a purpose of a tax 
treaty is to prevent double non-taxation. Such purpose is often presented as the reverse of the 
treaty’s primary purpose, i.e. the avoidance of double taxation338. Such trend became particularly 

                                                      
335 Speech of M. Reynders (Belgium’s MoF) in Hong Kong on November 11, 2005 (see www.invest.belgium). For 
instance, Hong Kong companies currently owning shares in EC-based operating subsidiaries could contribute their 
shares to the capital of a Belgian company. Any dividends distributed by those European subsidiaries are exempt from 
withholding under the Parent/Subsidiary Directive and qualify for the participation exemption in Belgium. They flow 
onwards to Hong Kong and other Asian countries free of withholding tax. The Belgian company thus becomes a 
conduit. This is scheme 4 discussed in Part One of this Study (see Part One, 1.3.1.3.). In the reverse situation Belgium 
also becomes a shoppable country in relation to Hong Kong: EC-based companies wishing to invest in Hong Kong set 
up a Belgian company which makes the investment in Hong Kong. This structure could be beneficial e.g. if under a 
direct investment in Hong Kong dividends from Hong Kong would not benefit from the participation exemption in the 
residence State of the controlling shareholder of the Belgian conduit. Under Belgian law, Hong Kong dividends qualify 
for the participation exemption (see Part Two, 3.1.4.2.4.). 
336 Under Hong Kong’s territorial tax regime, no Hong Kong tax is due on the Belgian sourced dividend, nor is any 
withholding tax imposed on the distribution of profits to the Chinese, Japanese, Singapore etc. parent company of the 
Hong Kong conduit. Hong Kong has the right to tax capital gains on the shares of the Belgian company. However, no 
capital gains tax is imposed under Hong Kong law.  
337 van Weeghel, S., Improper Use of Tax Treaties, Kluwer Law International, 1998, 33 and 105. 
338 Waters, M., Double Non-Taxation, United Kingdom Report, Cah. Dr. Fisc., Int. vol. 89a, IFA, 2004 Vienna 
Congress, Sdu Fiscale en Financiële Uitgevers, 2004, 706-707. The first argument put forward by the author (i.e. a 
reference to the OECD Commentary on Art. 13, § 21) is not convincing. This paragraph recognizes that capital gains 
may remain untaxed under the domestic laws of the Contracting States and that a State may thus forego taxing rights 
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clear in the OECD Partnership Report339 and in the addition of Art. 23A (4) to the OECD MC in 
2000340. It was continued in the 2003 revisions to the Commentary (see margin no. 98 and 4.1.2). 
In my view it is fair to say that there is, as is suggested by S. van Weeghel, a general expectation 
amongst Contracting States that each item of income for which taxing rights are allocated under 
the distributive provisions of the treaty is taxed once. However, it is not an object and purpose of 
a tax treaty to ensure such a single taxation (and a fortiori not an adequate taxation) of an item of 
income. Thus, as M. Lang has demonstrated it is not possible to ascertain through a mere 
interpretation of the treaty that an item of income is taxed once or taxed adequately and Courts in 
various State confirm this conclusion341. To achieve that goal specific clauses in the treaty are 
necessary342.  
 
128. There are several reasons why the objective of tax treaties is not to prevent double non-
taxation. The foremost reason is that tax treaties allocate taxing rights between the Contracting 
States but do not impose an obligation on such States to effectively tax the income for which 
taxing rights are assigned. This becomes particularly clear when one considers the functioning of 
relief provisions in the source State. Under the OECD MC the source State gives relief from tax 
on the condition that the income is “derived by”, “paid to”, “beneficially owned by” – depending 
upon the exact terms of the particular provision – by a resident of the other State. The term 
“Resident” is defined as the person who is liable to tax in the other State by reason of one of the 
criteria mentioned in Art. 4 OECD MC. “Liable to tax” refers to those persons who are subject to 
comprehensive tax liability in a State by reason of their personal attachment to the State 
concerned (i.e. unlimited tax liability or tax liability on worldwide income). However, “Liable to 
tax”, does not mean that a person effectively pays tax in such State. Otherwise a person whose 
income is below the taxable minimum or a person who has losses or allowances reducing his tax 
assessment to nil, would not be protected by the treaty. Likewise a person who would otherwise 
be subject to comprehensive taxation, but enjoys a specific exemption on all or part of his income 

                                                                                                                                                              
while the other State does not effectively impose tax. The Commentary encourages States that are not satisfied with this 
result to include a “subject to tax”-clause in Art. 13 (5) or in Art. 23A OECD MC. Adding a specific clause to avoid 
double non-taxation undermines the argument that, absent such clause, a treaty can be interpreted to achieve that effect. 
The author’s second argument is that an implicit purpose of the treaty is to ascertain single taxation. He argues that a 
treaty should not be applied where it leads to double non-taxation (except where that result is clearly intended) and that 
such result could be inferred from the treaty’s objective to prevent fiscal evasion, i.e. tax fraud! In my view it may be 
extremely difficult for a Court to endorse such interpretation of the treaty if the result is not supported by the text of the 
treaty (i.e. in the absence of specific clauses to that effect). Avoiding double non-taxation is not implied in the 
prevention of tax evasion (see margin no. 129). 
339 OECD, The Application of the OECD Model Tax Convention to Partnerships, Issues in International Taxation, no. 
6, OECD, Paris, 1999, § 52. 
340 The purpose of this provision is to avoid double non-taxation as a result of disagreements between the two 
Contracting States on the facts of a case or on the interpretation of the treaty provisions. According to Art. 23 A (4) 
OECD MC the residence State should not give relief for double taxation by way of exemption if the source State has 
exempted the income under the provisions of the treaty or applied only a withholding tax to such income under Art. 10 
(2) and 11 (2) OECD MC (OECD Commentary on Art. 23, § 56.1 et seq.).  
An example of the second case is where the source State qualifies income as a private pension taxable in the residence 
State (Art. 18 OECD MC) and the residence State believes that it is salary for work performed in the source State 
which is taxable in the Source State (Art. 15 (1) OECD MC); compare to Court of Appeals Brussel, 24 September 
1998, A.F.T., 1998, 482 (note Van der Heyden, G.), discussed by De Broe, L., Werbrouck, J., Kroniek Internationaal 
Belastingrecht, T.R.V., 1999, 491 et seq.. 
341 Lang, M., Double Non-Taxation, General Report, Cah. Dr; Fisc. Int. vol. 89a, IFA, 2004 Vienna Congress, Sdu 
Fiscale en Financiële Uitgevers, 2004, 81-88. For Belgian case law, see Supreme Court, 26 April 2001, Pas., 2001, I, 
700. 
342 Examples of such clauses are “subject-to-tax clauses”; “switch over”-clauses (the residence State provides for relief 
of double taxation by way of credit rather than by way of exemption for items of income that may be taxed in the 
source State but which the source State has inadequately taxed); a provision like Art. 23 A (4) OECD MC;”exclusion”- 
clauses (pursuant to which taxpayers that pay little or no tax in their State of residence are excluded from the personal 
scope of the treaty). 



 309

is liable to tax, because if he does not satisfy the conditions for the exemption any longer, the 
person becomes liable to comprehensive taxation343. Thus, under the OECD MC the source State 
is required to give relief from tax with no guarantee that the beneficiary effectively pays tax 
thereon in the other State. When States negotiate tax treaties, in my view they have a duty to 
undertake a thorough examination of each others tax laws. Thus, one may reasonably expect that, 
when States allocate taxing rights amongst each other, they have examined each other’s domestic 
tax laws to ascertain that, at least upon conclusion of the treaty, the State to which the taxing 
rights are conferred effectively exercises such rights. Yet, States enter into tax treaties with other 
States that are reputed low tax countries or with States that impose little or no tax on certain items 
of income and unconditionally forgive their taxing rights over items of income to such other 
States344. E.g. States enter into tax treaties with Belgium routinely including a provision such as 
Art. 13 (5) OECD MC. Belgium, however, does in principle not tax capital gains realized by 
individuals, nor does it as a rule tax capital gains on shares realized by corporations. It is 
permitted to presume that States that enter into treaties with a country like Belgium without 
departing from the OECD MC are well informed about the practice of Belgium and that, if they 
have not included some other kind of reservation in their treaty to preserve their taxing rights for 
income which is not effectively taxed in Belgium, they have unconditionally forgiven their taxing 
rights to Belgium which they cannot repair through interpretation of the treaty or the enactment of 
overriding anti-avoidance provisions345. Even if a Contracting State has relinquished its taxing 
rights to the other Contracting State and the latter State effectively taxes the income upon 
conclusion of the treaty, such is not guaranteed for the entire life time of the treaty. Indeed, 
domestic tax laws are always subject to changes.  Such changes in domestic laws may trigger 
double non-taxation if the other State is prevented from exercising its taxing rights under the 
treaty in the absence of a special provision to that effect346. If States did not agree on such special 
provision upon conclusion of the treaty, it must be assumed that they accepted that the domestic 
laws are subject to change and that as a result income may not be taxed by both States. Such 
consequence is not in contradiction with the treaty’s object and purpose347. There is a second 
reason why tax treaties cannot be said to aim at ensuring single taxation. Indeed, in certain 
instances tax treaties permit double non-taxation to occur. That result may in particular be 
achieved if a Contracting State provides for relief of double taxation by the exemption method. 
Art. 23A OECD MC obliges the residence State to exempt income from tax which in accordance 
with the treaty “may be taxed” in the other State. Thus, the obligation to give relief by way of 
exemption applies regardless of whether the other State has in effect exercised its taxing rights. It 
relieves potential double taxation and respects the other State’s sovereign right not to tax the 
income. The Commentary advances reasons of practicality to justify that approach. It is regarded 
as the most practical one since it relieves the residence State from investigating into the actual tax 
position in the other State348. There are also situations in which a source State restricts its taxing 
                                                      
343 Ward, D., et alia, A Resident of a Contracting State for Tax Treaty Purposes: A Case Comment on Crown Forest 
Industries, Canadian Tax Journal, 1996, 418-422; Supreme Court of India, 7 October 2003, 6 ITLR, 2004, 267 et seq.. 
and the various other sources quoted therein. 
There is confirmation now in the OECD Commentary on Art. 4, § 8.2-8.3. of that point of view. 
344 Martin Jiménez, A., Domestic-Anti Abuse Rules and Double Taxation Treaties: a Spanish Perspective – Part I, Bull. 
I.B.F.D., 2002, 545.  
345 The OECD Commentary on Art. 13, § 1 makes it amply clear that the capital gains tax regimes differ considerably 
between OECD Member Countries. 
346 Since the 2003 revision to the Commentary, the Commentary now includes model provisions which Contracting 
States that want to be protected against double non-taxation resulting from changes in domestic law subsequent to the 
conclusion of the treaty can include in their treaties. However, the scope of these provisions is narrow. They only target 
at preferential tax regimes introduced post-treaty. See 2003 OECD Commentary on Art. 1 § 21.5 (provision protecting 
the rights of the source State) and on Art. 23 § 31.1 (a “switch over”-clause protecting the rights of the residence State).  
347 Lang, M., Double Non-Taxation, General Report, Cah. Dr. Fisc. Int., vol. 89a, IFA, 2004 Vienna Congress, Sdu 
Fiscale en Financiële Uitgevers, 2004, 85. 
348 OECD Commentary on Art. 23, § 34. 
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rights knowing and even expecting that the residence State will not tax the income. Under Art. 10 
(2) of the OECD MC withholding tax on intra-group dividends is limited to 5% (instead of 15%). 
According to the Commentary such is justified by the fact that profits distributed by subsidiaries 
to parent companies should be taxed less heavily to avoid recurrent taxation and facilitate 
international trade349. In other words, the fact that the residence State exempts the intra-group 
dividends under the participation exemption induces the source State to reduce its taxing rights. 
Thirdly, some treaty provisions intentionally seek to achieve double non-taxation and purport to 
realize either a full or a partial double exemption. Such result is often justified by economical 
reasons. The most striking example is the clause – sometimes inserted in tax treaties with 
developing countries - requiring the residence State to give credit for source State taxes which 
have not actually been levied (so-called “tax sparing”-credit)350. The purpose of such a clause is 
to stimulate investments in developing countries. Another example is the exemption of 
withholding taxes provided to pension funds and charities which are tax exempt in their State of 
residence. Such funds are important cross-border investors and levying withholding taxes on their 
investment income would seriously hamper their activities and render the financial products of 
the other Contracting State unattractive to such funds. 
 
129. Conclusion: When entering into tax treaties, States may have a common expectation and 
even the common intention that income is taxed at least in one of the two States. However, in the 
absence of specific “subject to tax” or other provisions to that effect in the treaty, such 
expectation or intention is not concretized in the provisions of the tax treaty.  
As indicated above (see margin  nos. 26-27), interpretation of a tax treaty involves an objective 
determination of the parties’intentions supported by the operative provisions of the treaty and an 
interpretation that goes beyond what is expressed or necessarily implied in the actual terms of the 
treaty is not in accordance with Art. 31 VC. Thus, in the absence of such specific provisions, it 
cannot be argued that the Contracting States have the intention to prevent double non-taxation 
and thus that the prevention of double non-taxation is an objective of the treaty. As a result, it is 
not possible to argue that a taxpayer who organizes his affairs to claim a double exemption under 
a treaty in combination with the domestic laws of one of the States (e.g. the taxpayer transferring 
his tax residence to Belgium with a view to realize a capital gains on his shareholding in a 
company based in his former country of residence) acts against the object and purpose of the 
treaty and thus abuses the treaty351.The fact that the title of the treaty or its preamble indicate that 
                                                      
349 OECD Commentary on Art.10, § 10. 
350 See Part One, 1.1.2.2. (margin no. 21), Other examples of provisions intentionally achieving double non-taxation are 
certain provisions of the Belgium/Hong Kong treaty (see margin no. 123),  provisions on pensions paid to war veterans 
(see e.g. Art. 19 (4) of Belgium/Germany tax treaty) and on teachers, researchers and students (Art. 20 OECD MC), 
which are motivated by ethical reasons or by the desire to promote international exchange of knowledge. 
Although Belgium’s policy is not to conclude tax treaties with tax havens, it has concluded a treaty with the United 
Arab Emirates. According to my information, the Emirates do not levy an income tax on individuals and levy corporate 
tax only on taxpayers active in certain industries (oil and banking) (Vogel, K., Tax Treaty News, Bulletin for 
International Taxation, 2006, 218). However, care has been taken to avoid double non-taxation. There are, unlike the 
treaty with Hong Kong, no special amendments to the provision equivalent to Art. 4 (1) OECD MC. Thus, individuals 
and corporates (outside the two sectors) established in the Emirates are not treaty protected because they are not liable 
to tax and thus not resident of the Emirates and Art. 23 (2) has been amended to provide that Belgium exempts only 
income that has been taxed in the Emirates.   
In 2006 Belgium continued to enter into tax treaties with tax havens and States providing for preferential tax regimes. 
See the treaties signed with Macao, Seychelles, San Marino and Singapore. The first three States are even blacklisted 
tax havens under Belgian domestic law (see Part Two, 3.1.4.2.2.). These treaties provide for several types of “subject to 
tax”-clauses. 
351 See supra margin no. 98; Lang, M., Double Non-Taxation, General Report, Cah. Dr. Fisc. Int., vol. 89a, IFA, 2004 
Vienna Congress, Sdu Fiscale en Financiële Uitgevers, 2004, 84 (with reference to several national reporters 
concluding likewise); Martin Jiménez, A., The 2003 Revision of the OECD Commentaries on the Improper Use of Tax 
Treaties: A Case for the Declining Effect of the OECD Commentaries, Bull. I.B.F.D. 2004, 22; van Weeghel, S., 
Improper Use of Tax Treaties, Kluwer Law International, 1998, 107. 
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the purpose of the treaty is the prevention of fiscal evasion does of course not permit a contrary 
conclusion as was observed by the Federal Court of Australia in the Lamesa-case (see infra 
3.3.4.2) since exploiting the differences between unharmonized tax systems does not constitute 
tax fraud.  
 
3.3.4. ANALYSIS OF INTERNATIONAL CASE LAW 
 
130. There are remarkably few cases that have dealt with alleged abuses of tax treaties merely 
under a proper interpretation of the provisions of the treaty. There are much more cases that deal 
with abuses of tax treaties which have been challenged on the basis of domestic general or 
specific anti-avoidance provisions or judicially developed doctrines. The relationship between 
domestic anti-avoidance rules and tax treaties and the case law in this field will be discussed 
hereafter (see infra 4). In this section I will analyze three cases where the Courts have handled the 
alleged abuse of the treaty by construing the relevant provisions of the treaty. The first case is a 
1995 decision of the Canadian Supreme Court in Crown Forest Industries352. The second case is 
the 1997 decision of the Australian Federal Court in Lamesa Holdings BV353. The third case is a 
2006 decision of the Dutch Supreme Court354. 
 
3.3.4.1. Canada 
 
131. Crown Forest involved the question whether Norsk, a company incorporated in the Bahamas 
that carried on a trade or business in the United States and had an office and a place of 
management there, could be said to be a resident of the United States for purposes of the 1980 
US/Canada tax treaty. Norsk rented barges to a related Canadian company Crown Forest 
Industries. The latter argued that because Norsk had a place of management in the US and was 
taxable there on the income effectively connected with the conduct of a trade or business, it 
should be considered a resident of the US within Art. IV (1) of the treaty and that accordingly 
Norsk was entitled to the reduced rate of withholding (10%) on rents. Although Norsk was 
taxable in the US on the income effectively connected with its US business it did not pay tax on 
the rent by virtue of a specific provision of the US Internal Revenue Code. This was an easy case 
for the Supreme Court to resolve. The “place of management” is not one of the tests applied by 
the US to determine the residence of a corporation and to levy comprehensive tax liability (i.e. 
taxation on worldwide income). The concept of being “engaged in a trade or business” is not a 
test to determine residence either, but a concept used to determine the tax liability of non-
residents (i.e. source taxation). Therefore, the Court had little difficulty to find that Norsk was not 
a resident of the US for purposes of the US/Canada tax treaty. The case is, however, of great 
importance for the methodology of treaty interpretation and its obiter dicta on tax avoidance, in 
particular on treaty shopping.  
 
132. The Court introduced its analysis in the following manner: “In interpreting a treaty, the 
paramount goal is to find the meaning of the words. This process involves looking to the 
language used and the intentions of the parties. Both upon the plain language reading of Art. IV 
and through interpretation of the goals and purposes of the Canada-United States Income Tax 

                                                                                                                                                              
For a similar view, see Scapa, A., Henie, L., Avoidance of Double Non-Taxation under the OECD Model Tax 
Convention, Intertax, 2006, 266 et seq. I disagree, however, the view of the authors that the purpose of Art. 1, 23 A (1) 
and 25 is the prevention of double non-taxation.    
352 Supreme Court of Canada, 22 June 1995, The Queen v. Crown Forest Industries Limited, 95 DTC 5389 (SC). 
353 Federal Court of Australia, 20 August 1997, Lamesa Holding BV v. Commissioner of Taxation, (1997) 36 ATR 589, 
97 ATC 4752. 
354 Hoge Raad, 12 May 2006, case no. 39223 and others. 
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Convention (1980), I reach the same conclusion: to allow the appeal”355. It further added: 
“Reviewing the intentions of the drafters of a taxation convention is a very important element in 
delineating the scope of application of that treaty” and “Clearly reviewing the purpose of the 
Convention, has significant relevance to how its provisions are to be interpreted. I agree with the 
intervener Government of the United States’ submission that, in ascertaining these goals and 
intentions, a court may refer to extrinsic materials which form part of the legal context (these 
include accepted model conventions and official commentaries thereon) without the need first to 
find an ambiguity before turning to such materials”. The Court endorsed the appropriateness of 
referring to the OECD MC and its Commentary stating that the OECD MC was “of high 
persuasive value in terms of defining the parameters of the (Convention)”. The Court further 
stated that the objectives of the treaty are the reduction or elimination of double taxation and the 
prevention of tax avoidance and evasion and the mitigation of administrative complexities356. 
Although the Court did not explicitly refer to an abuse of the treaty, it considered that Norsk and 
Crown Forest were deliberately structuring their affairs so as to minimize their tax liability. It 
said that “there is nothing improper with such behaviour”, but immediately added that “I 
certainly believe that it is not to be encouraged or promoted by judicial interpretation of existing 
agreements”. It observed that admitting the interpretation of the term “Resident” as suggested by 
the taxpayer would mean that companies incorporated in a third party country (Bahamas) could 
benefit from a reduced tax liability on income sourced in Canada and that such interpretation is 
not in accordance with the goal of the treaty. This observation led to the following comment: 
“”Treaty shopping” might be encouraged in which enterprises could route their income through 
particular states in order to avail themselves of benefits that were designed to be given only to 
residents of the contracting States. This result would be patently contrary to the basis on which 
Canada ceded its jurisdiction to tax as the source country, namely that the US as the resident 
country would tax the income”. 
 
133. In my view the Supreme Court’s decision in Crown Forest stands for the proposition that 
treaty benefits (relief for withholding tax) should only be accorded to those taxpayers for which 
they have been intended, i.e. in the case at hand residents of the United States, and that such relief 
should not be extended to non-residents that may (or may even not as was the case with Norsk) be 
taxable in the US on certain items of income only. In determining the proper interpretation of the 
term “Resident”, the Supreme Court gave equal weight to the words of the treaty and the purpose 
of the particular treaty provision and the treaty as a whole. This follows clearly from the above 
quoted passage “Both upon the plain language reading of Art. IV and through interpretation of 
the goals and purposes of the Canada-United States Income Tax Convention (1980), I reach the 
same conclusion: to allow the appeal” and from  the Court’s conclusion “On a direct application 
of Article IV, I hold that Norsk is not a” resident”. This conclusion is confirmed when undertaken 
with an eye to the intentions of the drafters of the Convention and to the goals of international 
taxation treaties”. It is striking how the Court has intertwined the references to the parties’ 
intentions and to the objectives of the treaty As discussed earlier leading publicists consider these 
intentions the sole source of the treaty’s object and purpose (see margin no. 23). In reaching its 
conclusion the Court applied an integrated interpretation method considering the plain meaning of 
the treaty term; the purpose of the treaty provision being construed and the objectives of the treaty 
as a whole (i.e. elimination of double taxation; prevention of tax avoidance and evasion) and the 
context of the treaty357. However, the above passages contain in my view no suggestion that the 
                                                      
355 The case was appealed to the Supreme Court by the Canadian tax authorities. 
356 The preamble to the US/Canada treaty states that it has a twofold purpose, i.e. the elimination of double taxation and 
the prevention of fiscal evasion. Maybe the Court added the prevention of tax avoidance as Art. 29A (7) of the treaty 
allows both States to apply their domestic anti-avoidance provisions to prevent abuse of the treaty. 
357 Wilson, J., Welch, J., The GAAR and Canada’s Tax Treaties: Which Is Trump?, Special Seminar On Canadian Tax 
Treaties: Policy and Practice, Arnold, B. and Sasseville J. (eds.), Kingston, ON, International Fiscal Association, 
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objectives of the treaty are a more important factor than the ordinary meaning of the words of a 
particular treaty provision or vice versa. It is true that the Court made it amply clear that a tax 
treaty should not be interpreted in a way that subverts its purpose or that of the particular 
provision and that in particular a tax treaty should not be construed in a way that promotes tax 
avoidance. There is nothing wrong with the Court’s position as long as the ordinary meaning of 
the treaty terms supports an interpretation consistent with the proven intentions of the negotiators 
of the treaty, the purpose and the context of the treaty358. That result was achieved in Crown 
Forest since, after having considered the context of the treaty, the Court found  – in my view 
correctly - that the ordinary meaning of the term “Resident” and the purpose of Art. IV of the 
treaty as a whole were congruent.  
 
The Court has, however, made some obiter dicta that may invite a reading of the case as 
endorsing a teleological interpretation359, i.e. an interpretation process whereby the purpose of the 
treaty or of one of its provisions prevails over the ordinary meaning of the terms of the treaty (see 
margin nos. 24-26). Under such a reading of Crown Forest a treaty provision should not be 
applied in a manner that subverts its purpose (which according to the Supreme Court includes the 
prevention of tax avoidance) where the textual meaning of the treaty term leads to a contrary 
result. Such a reading of Crown Forest to the effect that the purpose of the treaty – said to include 
the prevention of tax avoidance - prevails over the ordinary meaning of its terms may be 
tantamount to interpreting tax treaties as if each contained an inherent anti-abuse rule360. As the 
Crown Forest decision has been reached by the Supreme Court and in view of the influence of 
Supreme Court decisions on the lower courts in Canada, there is a risk that lower Courts will read 
Crown Forest as requiring them to give that effect when they are asked to interpret tax treaties 
and that they will let the purpose of the treaty prevail over the ordinary meaning of its terms. In 
my view such a reading of Crown Forest is not justified. First, in Crown Forest there was 
consistency between the ordinary meaning of the treaty term to be construed and the purpose of 
the provision and of the treaty as a whole. The Crown Forest decision contains therefore no 
direction as to how one should handle in case of a conflict. Secondly, applying Crown Forest in 
such a way is not an interpretation of a treaty that accords with the general rule of interpretation 
laid down in art. 31 VC361.  As indicated earlier, any interpretation that gives effect to the object 

                                                                                                                                                              
Canadian Branch, 2001, 6:17-18; Vincent, F., Crown Forest Industries: The OECD Model Tax Convention as an 
Interpretive Tool for Canada’s Tax Conventions, Canadian Tax Journal, 1996, 48. 
358 Nitikman, J., Current Tax Treaty Cases of Interest, Tax Notes International, 1999, 1094-1095. 
359 In particular because of the strong reliance on the purpose of the treaty intertwined with the parties’ intentions: 
“Reviewing the intentions of the drafters of a taxation convention is a very important element in delineating the scope 
of application of that treaty” and “Clearly reviewing the purpose of the Convention, has significance relevance to how 
its provisions are to be interpreted”. Leading to the conclusion:”In other words, I do not believe that Norsk should be 
considered a resident under Art. IV of the Convention nor that the designers of the Convention would have envisioned 
that it ought to benefit from the preferential tax treatment accorded to residents”. 
360 Wilson, J., Welch, J., The GAAR and Canada’s Tax Treaties: Which Is Trump?, Special Seminar On Canadian Tax 
Treaties: Policy and Practice, Arnold, B. and Sasseville J. (eds.), Kingston, ON, International Fiscal Association, 
Canadian Branch, 2001, 6:21-22 and 65-66. 
There are other Canadian decisions where Courts considered that the prevention of tax avoidance is an objective of the 
treaty that is to be considered for interpretation purposes (Tax Court of Canada, 10 April 1997, RMM Canadian 
Enterprises Inc. et al. v. The Queen, DTC, 1997, 302; Federal Court of Appeal, 19 October 1998, Cudd Pressure 
Control Inc. v. the Queen, 98 DTC, 6630 (FCA); Federal Court Trial Division, 6 November 2000, Chua v. Minister of 
National Revenue, (2000) 4 CTC 159).   
361 According to some authors the Supreme Court may even have engaged in a textual and a teleological interpretation 
in the meaning of an interpretation of a treaty in a manner that gives effect as to how the treaty should read rather than 
how it actually reads or at least an interpretation that starts from an investigation ab initio of the parties’ intention and 
that does not care whether such intention is supported by the terms of the treaty. The passage of the decision to which 
the authors refer says: “(…) I do not believe that Norsk should be considered a resident under Art. IV of the Convention 
nor that the designers of the Convention would have envisioned that it ought to benefit from the preferential tax 
treatment accorded to residents”. The authors argue that the Court may have substituted its views as to who should 
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and purpose of the treaty (as the reflection of the parties’ intentions) must be supported by the 
operative provisions of the treaty (i.e. purposive interpretation). Construing treaty terms on the 
basis of the alleged intentions of the treaty negotiators over and above what is expressed or 
reasonably implied in the terms of the treaty is not permitted by Art. 31. Some authors suggest 
that the Tax Court in Canada has endorsed such a teleological interpretation of the US/Canada tax 
treaty in the RMM-case discussed below and I agree with that view (see infra 4.2.6)362. However, 
it has been rejected by the Tax Court in the Cudd Pressure-case and my review of a selection of 
Canadian case law decided after Crown Forest does not permit the conclusion that lower 
Canadian Courts have engaged in teleologic tax treaty interpretation, with the exception of the 
RMM-case363. 
 
134. The Supreme Court has based its decision on the common intentions of Canada and the 
United States when concluding the treaty. It is not entirely clear how the Court found those 
intentions. The only apparent sources available to the Court, apart from the text of the treaty, 
were the written and oral submissions made on behalf of both governments (the US intervened in 
the proceedings), the OECD and UN Commentaries and various references to published articles. 
The latter are of course of no value to determine the intentions of the treaty negotiators. The 
Court stated that such extrinsic material, and in particular the OECD MC and its Commentary are 
part of the “legal context” and that it could rely thereon to find the parties’ intentions and the 
goals of the treaty without any need to first find an ambiguity in the wording of the treaty. The 
Court does not explicitly refer to the VC and did thus not attempt to categorize the Commentary 
under any of the VC provisions, but it may have implicitly referred to Art. 31 (2) and 32 VC. The 
reference to “legal context” (which may be a reference to the term “context” in Art. 31 (2) VC) 
and the lack of necessity to find an ambiguity might imply that the Court was using the 
Commentary as part of the general rule of interpretation under Art. 31 VC rather than as a 

                                                                                                                                                              
benefit from the treaty rather than the actual views of the Contracting States expressed in other materials than those 
submitted in the proceedings. The authors argue that the Court came to right conclusion but for the wrong reasons 
(Ward, D., et alia, A Resident of a Contracting State for Tax Treaty Purposes: A Case Comment on Crown Forest 
Industries, Canadian Tax Journal, 1996, 416-424). 
362 Wilson, J., Welch, J., The GAAR and Canada’s Tax Treaties: Which Is Trump?, Special Seminar On Canadian Tax 
Treaties: Policy and Practice, Arnold, B. and Sasseville J. (eds.), Kingston, ON, International Fiscal Association, 
Canadian Branch, 2001, 6:66.  
363 Tax Court of Canada, 29 May 1995, Cudd Pressure Control Inc. v. the Queen, 95 DTC 559 (TCC): “While a treaty 
is to be given a liberal interpretation, such construction cannot go beyond the words of the treaty”. 
I have reviewed the following cases : Federal Court of Appeal, 30 September 1996, Coblentz v. the Queen,96 DTC, 
6531; Federal Court of Appeal, 26 September 1997, AG of Canada v. Estate of Kubicek, 97 DTC, 5454; Federal Court 
of Appeal, 24 February 2000, R.v. Dudney, 2 ITLR, 2000, 672; Federal Court of Canada, 8 November 2002, Pacific 
Network v. Minister of National Revenue, 5 ITLR, 2003, 638; Tax Court of Canada, 24 February 2003, Cloutier v. the 
Queen, 2003 DTC, 317; Federal Court of Appeal, 4 February 2004, Beame v. the Queen, 2004 DTC, 6102; Federal 
Court of Appeal, 27 May 2004,  Allchin v. R, 6 ITLR,,2004, 991; Tax Court of Canada, 8 April 2005,  Allchin v. R, 
2005 DTC, 603. 
All these cases cite Crown Forest as the authority by which they have been guided in their decision. They make clear 
that a tax treaty should not be interpreted literally, but that a liberal interpretation is needed to give effect to the treaty’s 
object and purpose. Some of them give great weight to achieving the treaty’s purpose, but none of them elevated such 
purpose over the ordinary meaning of the treaty terms. E.g. in Coblentz, the Court, after having reviewed the 
underlying purpose of Art. 18 of the US/Canada tax treaty, concluded “To achieve such a result (i.e. the claim of the 
taxpayer that the US pension be exempt in Canada (LDB)) one has to distort the ordinary meaning of Paragraph 1, 
and in particular, the meaning attributable to “would” (…)). The case that comes closest to a teleological 
interpretation is probably Pacific Network. The taxpayer claimed that information could only be exchanged by the 
Canadian authorities if it was readily available (Art. 26 of 1975 Canada/France treaty) and not if it had to be gathered 
through an audit. If one compares the relevant Articles of the Canada/France and the Canada/US treaty, that argument 
makes sense. But the Court dismissed it on ground of the purpose of Art. 26, but not without having expressly referred 
to the terms of Art. 26 (2) of the Canada/France treaty according to which Canada is not required to carry on 
administrative measures at variance with its laws or practices. Such of course confirms that audits to gather the 
requested information were specifically intended.  
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supplementary means of interpretation under Art. 32 VC. The Court reviewed the Commentary as 
existing when the treaty was negotiated and did not refer to later Commentary. That may suggest 
that the Court considers that the current Commentary is part of the context (in the meaning of art. 
31 (2) VC – a view which I do not share, see supra 2.3.2.1), but that subsequent Commentary is 
not364. As the Court turns to extrinsic materials to ascertain the parties’ intention without the need 
to find that the terms of the treaty are ambiguous, it implicitly makes clear that reviewing the 
parties’ intentions and the treaty’s objectives for purposes of interpreting the treaty is an 
automatic part of the general rule of interpretation ex Art. 31 VC.  
 
135. The Supreme Court has in my view not elevated double non-taxation as a treaty purpose that 
in the interpretive process should prevail over the clear text of the treaty. First, it must be noted 
that even if Norsk were successful in its argument it would not have achieved a double non-
taxation as the Canadian withholding tax would have been reduced to only 10%. Secondly, it is 
true that one of the Court’s obiter dicta could be read as meaning that the source State should not 
give relief for withholding tax if the income is not taxed in the residence State and that seeking 
double non-taxation is a form of tax avoidance365. And it is equally true that the Court has 
considered the purpose of preventing tax avoidance as an integral part of the interpretation 
process. However, these dicta appear in the Court’s reasoning which purports to demonstrate that 
its conclusion that it based on the plain language of the treaty is confirmed by the parties’ 
intentions and the treaty’s objectives. Thus, the fact that the income was not effectively taxed in 
the US was significant to the Court. However, is not certain that the Court meant to consider 
avoidance of double non-taxation as an interpretation principle366. In any event if the Court had 
that intention, it did not apply such principle against the ordinary meaning of the term “resident”.   
 
136. Similarly, I believe that one must be cautious to draw too quick conclusions from the Court’s 
broad dictum with respect to treaty shopping. One must not forget that Norsk was not a resident 
of the US. It seems therefore advisable to interpret the Court’s dictum as simply meaning that 
treaty shopping is contrary to the basis on which Canada agreed to restrict its taxing powers, i.e. 
that the taxpayer deriving the Canadian source income is a resident of the United States367. 
Finally, there is no mention in the Supreme Court’s decision of the existence of internationally 
recognized anti-abuse principle (see supra 3.2.)368. 
 

                                                      
364 Ward, D., et alia, A Resident of a Contracting State for Tax Treaty Purposes: A Case Comment on Crown Forest 
Industries, Canadian Tax Journal, 1996, 413-415. 
365 In particular: “Allowing Norsk to benefit from the Convention in this case would actually lead to the avoidance of 
tax on the rental income because the liability for tax asserted by the Canadian authorities would be reduced 
notwithstanding that the United States chooses not to impose any tax thereon or does not even have the jurisdiction 
therefor”. 
366 Other authors are more affirmative (Beaulne, D., Nikolakakis, A., Double Non-Taxation , Canadian Report, Cah. 
Dr. Fisc. Int., vol. 89a, IFA, 2004 Vienna Congress, Sdu Fiscale en Financiële Uitgevers,, 2004, 240). Another 
Canadian case – albeit decided by a lower court under an “informal procedure” - involving the  1975 Belgium/Canada 
treaty has clearly not elevated double non-taxation as a treaty interpretation principle that overrides the clear terms of 
the treaty (Tax Court of Canada, 20 May 1998, Hausmann Estate v. the Queen, (1998) 4 CTC 2232). A case decided 
under an “informal procedure” has no precedential value. 
367Goyette, N., Tax Treaty Abuse: A Second Look, Canadian Tax Journal, 2003, 774.  
The Court considered that the intended beneficiaries of the treaty are Canadians working in the US, US citizens 
working in Canada; Canadian companies operating in the US or US companies operating in Canada and added “The 
goal of the Conventions was not to permit companies incorporated in a third country (the Bahamas) to benefit from a 
reduced tax liability on source income merely by virtue of dealing with a Canadian company through an office situated 
in the United States”. 
368 Wilson, J., Welch, J., The GAAR and Canada’s Tax Treaties: Which Is Trump?, Special Seminar On Canadian Tax 
Treaties: Policy and Practice, Arnold, B. and Sasseville J. (eds.), Kingston, ON, International Fiscal Association, 
Canadian Branch, 2001, 6:63. 
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3.3.4.2. Australia 
 
137. Lamesa was a Dutch BV, resident of the Netherlands, held by a US limited partnership with 
US limited partners. It owned a chain of Australian resident companies of which the bottom 
company held a number of gold mining leases. The top Australian company was floated on the 
stock exchange and Lamesa sold all its shares in that company for a considerable profit. The 
Australian tax authorities (hereafter “ATO”) assessed the profits to tax. It was agreed between 
parties that Lamesa had no permanent establishment in Australia and that Art. 7 of the 1976 
Australia/Netherlands tax treaty did not apply. However, according to the ATO the profit fell 
within Art. 13 (2) (a) (ii) of the treaty. Parties were in disagreement on whether Art. 13 permitted 
the ATO to look through the chain of Australian companies and in effect treat the real property 
held by the bottom company as attributable to the top company whose shares were sold by 
Lamesa369. Lamesa is a case of treaty shopping as defined for purposes of this study (see Part 
One, 1.1) 370. The purpose of the structure is to be able to sell the Australian real estate interests 
without incurring Australian taxation. Therefore, a chain of Australian companies holding the 
mining leases was set up and the shares of the top Australian company were sold by a Dutch 
company. This choice for a Dutch company was not coincidental. The Netherlands do not impose 
capital gains tax on the profit derived from the alienation of the shares. The Dutch company was 
interposed to obtain a benefit unavailable to the US owners of Lamesa under the US/Australia 
had they owned the Australian companies directly. The taxpayer argued that on a literal reading 
of Art. 13 (2) (a) (iii) the “look through”-provision only applied to real property held by the 
company whose shares were sold and that is was only possible to look through one company, not 
several. The ATO, relying on Art. 31 VC,  asserted that such literal interpretation would defeat 
the purpose of the treaty. The argument was put in two ways. The first was that the purpose of 
Art. 13 is to allow the State of situs of the real property to tax any income derived from the 
alienation of real property. The other was that the structure was designed to realize income that 
was tax exempt in both countries. Thus, the ATO did not rely on Australia’s GAAR. A 
“substance over form”-argument to lift the corporate veil was put forward but it was rejected by 
the Court371.  
 
138. In first instance the Court found that the construction of Art. 13 (2) (a) (iii) by the ATO did 
not lead to double taxation, whereas Lamesa’s suggested construction lead to double non-
taxation. The Court said that Art. 13 (2) (a) (iii) had to be interpreted in light of the treaty’s object 
and purpose. It found that the only clear object and purpose was the avoidance of double taxation 
and questioned whether it was also within the treaty’s object and purpose to ensure that tax is 
paid in one of the two Contracting States. It found that the treaty did not contain a provision, like 
the one suggested by § 21 of the Commentary on Art. 13 OECD MC (according to which one 
Contracting State only cedes its rights to tax capital gains provided that the other State makes use 
of its taxing powers) and such notwithstanding the fact that the Dutch capital gains tax exemption 
was in existence for over 30 years and well known when the treaty with the Netherlands was 
negotiated. The Court concluded that in such circumstances it cannot reasonably be argued that 
the object and purpose of the treaty is to ensure that tax is paid in one of the two Contracting 

                                                      
369 In its relevant part Art. 13 (2) (a) (iii) of the Australia/Netherlands treaty provides : “For the purpose of this Article : 
(a) the term “real property” should include (…) : (iii) shares or comparable interest in a company, the assets of which 
consists wholly or principally of direct interests in or over land in one of the States or of rights to exploit, or to explore 
for, natural resources in one of the States (…)”. 
370 Kobetsky, M., The Aftermath of the Lamesa Case: Australia’s Tax Treaty Override, Bull. I.B.F.D., 2005, 241-243; 
Vann, R., Interpretation of tax treaties in new Holland, Essays in Honour of Maarten J. Ellis, A Tax Globalist,Van 
Arendonk, H. et alia (eds.)  I.B.F.D., 2005, 161.  
371 Vann, R., Interpretation of tax treaties in new Holland, Essays in Honour of Maarten J. Ellis, A Tax Globalist,Van 
Arendonk, H. et alia (eds.) I.B.F.D., 2005, 161. 
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States. The object and purpose of avoiding double taxation was found no to be of assistance to 
resolve the matter as neither party’s suggested interpretation of Art. 13 (2) (a) (iii) would conflict 
with this objective. Accordingly, the Court saw no reason to detract from a literal interpretation of 
the treaty terms and held for the taxpayer372.  
 
139. In deciding the meaning of Art. 13 (2) (a) (iii) of the treaty, on appeal the Full Federal Court 
found that the only issue was whether the literal interpretation should prevail. In reaching its 
conclusion the Court considered the policy of tax treaties generally and the policy underlying Art. 
13 in particular as such policies were shared by both Contracting States373. It found that it was the 
policy of the treaty to restrict Art. 13 to direct interests in realty companies because of the 
complexity that would arise from extending Art. 13 to several layers of companies374. The fact 
that the Netherlands did not effectively impose capital gains tax on the sale of the Australian 
shares could not affect the Court’s interpretation. It cited the principle of reciprocity as a 
justification for this conclusion: a treaty needs to operate uniformly regardless of whether the real 
property was situated in Australia or in the Netherlands. The Court further observed that the fact 
that the title of the treaty or its preamble indicates that the purpose of the treaty is the prevention 
of fiscal evasion does not require a different interpretation and stated that only the exchange of 
information Article in the treaty was concerned with the prevention of fiscal evasion375. The 
Court concluded that the literal wording of the treaty should be given effect and concluded as 
follows: “This is not to adopt a narrow or “illiberal” view of the Agreement. It is merely to 
interpret the language of the Agreement in the light of the broad purposes of juridical allocation 
which the Agreement embodies”. 
 
140. The Lamesa-case shows that the fact that a taxpayer sets up an arrangement with the aim to 
avoid tax is in itself not sufficient to deny him the treaty benefits. He should also act contrary to 
the objectives of the provision of which he seeks advantage as such objectives are materialized in 
the terms of that provision. In my view the Court has made a correct application of Art. 31 VC. It 
construed the ordinary meaning of the treaty terms and considered thereby the purpose of Art. 13 
of the treaty and the treaty as a whole, such purposes being the reflection of the common 
intentions of both Contracting States, i.e. the allocation of taxing powers on a reciprocal basis. 
Neither the Court in first instance, nor the Court on appeal elevated the avoidance of double non-
taxation to a treaty purpose as being the reverse of eliminating double taxation (see supra 3.3.3.6). 
                                                      
372 Federal Court of Australia, 4 March 1997, Lamesa Holding BV v. Commissioner of Taxation, (1997) 134 FCA. 
373 The Court said: “At this point one may have regard in considering Art. 13 (2) (a) (iii) both to the policy of double 
taxation treaties generally and to the specific policy revealed in Art. 13. There will be cases, and Thiel, was one, where 
resort to the purpose of the double tax treaty to be found in the words “for the avoidance of double taxation with 
respect to taxes on income” may throw light on the interpretation to be adopted with respect to a particular article. But 
it is difficult to see that that is the case here. If Art. 13 applies, then profit from the alienation is authorised to be taxed 
in the place where the realty referred to in the article is. If the alienation falls outside Art. 13, then any profit falls to be 
taxed under Art. 7, in this case in the Netherlands. It happens to be the case, because of unilateral relief granted by the 
law of the Netherlands, that no tax will be payable in the Netherlands. That of itself cannot affect the interpretation of 
the agreement. If the relevant mining property had happened to be in the Netherlands so that issue was between 
taxation there on the hand and taxation in Australia on the other, the situation would have been one where tax would 
clearly have been payable on the alienation of the shares in Australia without the benefit of any exemption. Yet the 
agreement must operate uniformly, whether the realty is in the Netherlands or in Australia”. 
374 The Court said: “It seems to us quite consistent with rational policy that the Agreement was intended to assimilate 
as realty only one tier of companies rather than numerous tiers. Separate legal personality is a doctrine running not 
only through the common law but the civil law as well. No suggestion is made to the contrary. That is consistent with 
the plain and quite unambiguous language which the Agreement has employed”.  
375 The Court observed: “The Agreement is an agreement for the avoidance of double taxation and the prevention of 
fiscal evasion with respect to taxes on income. Although, therefore, the Agreement has this dual object, the Agreement 
substantially concerns allocation of taxing power (…). Save as to its operation to allocate taxing power, the Agreement 
is little concerned with fiscal evasion. However, Art. 25 provides for an exchange of information between the competent 
authorities of each State, which exchange is vital to countering fiscal evasion”.  
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None of both Courts accepted that ensuring that income is taxed once is necessary to give effect 
to the treaty’s purpose of preventing fiscal evasion376. There is no mention in the decisions of the 
existence of an internationally recognized anti-abuse principle377. 
 
3.3.4.3. The Netherlands & Switzerland 
 
141. For a better understanding of the decisions in the context of the existing national case law, 
the judgments of the Dutch Supreme Court of 2006 and of the Swiss Federal Court of 2005 will 
be discussed hereafter sub 4.2.3. and 4.2.7. notwithstanding the fact that the cases involve the 
interpretation of treaty provisions to prevent alleged treaty abuse independent from the 
application of a national anti-avoidance doctrine.  
 
3.3.5. CONCLUSIONS 
 
142. Treaty benefits are granted with a specific purpose, i.e. the development of international 
trade, business and investment. A taxpayer does not pursue such objective if he enters into a 
transaction that does not or only very marginally contributes to the development of such 
international activity but which is only or predominantly motivated by the desire to derive treaty 
benefits. It is submitted that a taxpayer abuses a tax treaty if his sole or predominant motive to 
structure a transaction in a particular fashion is to avail himself of the benefits provided for by the 
treaty –and thus to avoid the tax in one or both Contracting States - and the granting of those 
benefits in such circumstances would frustrate the object and purpose of the provision of which 
the taxpayer seeks advantage. The prevention of tax avoidance, including abuse of the treaty, is 
generally not a stated objective of a tax treaty. However, that does not mean that tax treaties 
should be interpreted in a way that promotes or facilitates tax avoidance. Tax treaties should be 
construed in accordance with Art. 31 VC to give effect to their object and purpose or those of the 
treaty provision that is allegedly abused (purposive interpretation). Such justifies a liberal 
construction of the terms of the treaty. Also Belgian tax treaties should be construed liberally to 
give effect to their object and purpose and in a way that their abuse is not facilitated (see supra 
2.1.5.). However, any interpretation which for the purposes of giving effect to the object and 
purpose of the treaty (or of the relevant treaty provision) goes beyond what is expressed or 
reasonably implied in the terms of the treaty (teleological interpretation) - or in other words that 
lets the object and purpose of the treaty prevail over the meaning of its terms – is not in 
accordance with the interpretation rules of the VC. Thus, alleging that the purpose of the treaty is 
the prevention of tax avoidance (possibly by invoking the OECD’s guiding interpretation 
principle and the changes made to the OECD Commentary on Art. 1 to that effect, see supra 
3.3.1.) and thus that the treaty must always be construed to achieve that result is incorrect. Also, it 
is circular and insufficient. Tax authorities should come up with positive proof that the particular 
transaction frustrates the objectives of the provision of the treaty that the taxpayer allegedly 
abuses, as commonly intended by the Contracting States. Ascertaining the object and purpose of 
the relevant treaty provisions, the parties’ common intentions and treaty policies is not an easy 
task. The first place to look at is the title and/or preamble and of course the operative provisions 
of the treaty. The VC permits broad recourse to extrinsic material. However, often material that 
falls within the “context” in the meaning of Art. 31 (2) VC or that must be considered for 
                                                      
376 Vann, R., Interpretation of tax treaties in new Holland, Essays in Honour of Maarten J. Ellis, A Tax Globalist,Van 
Arendonk, H. et alia (eds.)  I.B.F.D., 2005,149-150; Lennard, M., Double Non-Taxation , Australian Report, Cah. Dr. 
Fisc. Int., vol. 89a, IFA, 2004 Vienna Congress, Sdu Fiscale en Financiële Uitgevers, 2004, 149. 
377 Following the Court’s decision, Australia enacted legislation with the specific intent to override its treaties. The 
Australia/Belgium treaty (Art. 13 (2)) is affected by that legislation. Belgium is reported to have expressed its 
dissatisfaction. The ATO is confident that the Belgian objection can be dealt with through a renegotiation of the treaty 
(Kobetsky, M., The Aftermath of the Lamesa Case: Australia’s Tax Treaty Override, Bull. I.B.F.D., 2005, 243-245). 
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interpretation purposes together with the “context” by virtue of Art. 31 (3) VC – such as joint 
Memoranda of Understanding; joint Technical Explanations; Exchange of Letters; mutual 
agreements - will be lacking. Also “travaux préparatoires” within the meaning of Art. 32 VC will 
usually not be available. Therefore, the interpreter will very often have to turn to the OECD 
Commentary. In particular for treaties between OECD Member Countries and/or Associated 
Countries that follow the OECD MC, the Commentary current when the treaty was signed (and 
later Commentary if it is amplifying in nature) should be considered (to the extent not reserved or 
observed upon (see supra 2.3.2.)). It is, however, not the OECD that sets the intentions and treaty 
policies of its Member Countries. In the end each State determines its own policy and such policy 
may vary from treaty to treaty and evolve over time. One must thus ascertain that the policies 
expressed in the OECD Commentary are continued on a bilateral basis in a particular treaty378. 
An attempt has been made to determine Belgian’s policy towards treaty abuse. The conclusion is 
that Belgium applies a permissive policy towards treaty shopping. Because of the encouragement 
by the Belgian MoF to use the Belgian/Hong Kong treaty for purposes of avoiding Belgian 
dividend withholding tax by third State investors and recent developments in Belgium’s treaty 
policy and domestic law, it will become more difficult for Belgium to argue against the shopping 
of its tax treaties. In the absence of specific “subject to tax”-clauses or provisions to that effect in 
the treaty, it cannot be argued that the Contracting States have concretized a common intention to 
prevent double non-taxation in the terms of the treaty. In such a case, the prevention of double 
non-taxation is not a treaty objective. A taxpayer organizing his affairs to realize an exemption in 
both States does not contravene the treaty’s object and purpose and hence does not abuse the 
treaty. A contrary interpretation is not supported by the interpretation rules of the VC. Finally, it 
is submitted that an interpretation of the treaty with a view to prevent its abuse that leads to 
unresolved double taxation should not be endorsed as it defeats the treaty’s primary objective. 
 
4. APPLICATION OF DOMESTIC ANTI-AVOIDANCE RULES TO TAX 
TREATIES: POSITION OF THE OECD AND ANALYSIS OF CASE LAW 
 
4.1. Position of the OECD 
 
4.1.1. OECD COMMENTARY 1977 UNTIL 2003 
 
143. The concept of anti-avoidance made its appearance in the OECD Commentary in 1977. 
The 1977 Commentary on Art. 1 OECD MC stated essentially that tax treaties should not help tax 
avoidance or evasion; that States concerned with tax avoidance should adopt anti-avoidance 
provisions in their domestic laws and that such States, if they wished to preserve the application 
of such domestic law provisions in situations governed by tax treaties, should specifically 
safeguard those provisions in their treaties. Thus, the 1977 Commentary clearly implied that 
domestic anti-avoidance measures could not be applied to tax treaties, even if States perceive 
certain behavior of taxpayers as abusive of their tax treaties, unless they specifically adopt these 
domestic rules in their treaties. The 1977 Commentary also pointed out that some of the 
provisions of the OECD MC already dealt with tax treaty abuses (i.e. treaty shopping and a form 
of rule shopping by artistes and athletes) such as the notion of “beneficial owner” in Art. 10-12 
OECD MC and the special “artiste”-companies provision in Art. 17 (2) OECD MC and States 
were encouraged to include such specific anti-abuse provisions in their bilateral treaties379. The 
fact that the OECD recognizes that domestic anti-avoidance provisions are to be preserved in 
treaties if Contracting States want to apply them to strike down treaty abuse is an implicit 

                                                      
378 Compare: van Weeghel, S., Improper Use of Tax Treaties, Kluwer Law International, 1998, 258.   
379 OECD Commentary (1977) on Art. 1, § 7-10. 
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recognition on the part of the OECD that tax treaties do not include an implied general anti-abuse 
rule.   
 
144. In 1987 the OECD Committee on Fiscal Affairs published the Conduit Companies Report 
and another Report on Base Companies (hereafter “the Base Companies Report”). In § 38 to 40 
of the Base Companies Report, the Committee departed from the 1977 Commentary on Art. 1 
stating that the large majority of OECD Member Countries was of the view that “abuse of law”- 
or “substance over form”-rules and their underlying principles are part of their domestic tax laws 
for determining the facts; that they are therefore not addressed in tax treaties and thus not affected 
by such treaties and do not need to be confirmed in the text of the tax treaty to remain applicable 
in a cross-border situation governed by a treaty380. Remarkably, although the Report concedes 
that there is an opposing minority view amongst OECD Member Countries only Switzerland 
entered an observation. In its Conduit Companies Report, the OECD took, however, a different 
position stating in § 43 that: “Existing Conventions may have clauses with safeguards against the 
improper use of their provisions. Where no such provisions exist, treaty benefits will have to be 
granted under the principle of “pacta sunt servanda” even if considered improper”381.   
 
145. In 1992 these conflicting ideas were worked into the revised Commentary on Art. 1 OECD 
MC382. § 7 of the Commentary on Art. 1 remained unchanged from the 1977 version stating that 
if States wish to preserve the application of their domestic law anti-avoidance measures to 
situations governed by tax treaties, they should to do so by inserting a specific provision in their 
treaties to that effect. A different idea was expressed in § 11. It refers to the Conduit and Base 
Companies Reports and states: “As indicated in these Reports, the concern, expressed in 
paragraph 9 has proved to be valid as there has been a growing tendency toward the use of 
conduit companies to obtain treaty benefits not intended by the Contracting States in their 
bilateral conventions. This has led an increasing number of Member countries to implement 
treaty provisions (both general and specific) to counter abuse and to preserve anti-avoidance 
legislation in their domestic laws”. § 12 to 21 also deal with the need to include specific anti-
avoidance measures against treaty shopping in treaties and give samples of such provisions.  
 
146. § 22 deals with other forms of “abuse of tax treaties” (i.e. other than treaty shopping and tax 
motivated changes of residence dealt with in § 9 to 21) and gives the incorporation of a base 
company as an example of such an abuse. It questions whether such form of treaty abuse can be 
dealt with through domestic “substance over form”- rules or specific CFC-Legislation. According 
to § 23 the large majority of OECD Member Countries considers that such measures are part of 
the domestic rules set by national tax law for determining which facts give rise to a tax liability; 
that they do not have to be addressed in tax treaties and are not affected by them and therefore 
need not to be confirmed in the treaty to be applicable. § 23 and 24, however, note a dissenting 
view that applying such rules to a cross-border situation involving a treaty country is subject to 
the general provisions of tax treaties against double taxation, especially where the treaty itself 
contains provisions aimed at countering its improper use. § 24 further notes the difficulty of 
reconciling these divergent views and concludes that the main problem seems to be whether or 
not general principles such as “substance over form” are inherent in tax treaties or whether they 
need to be confirmed in tax treaties. In the end the Commentary does not take a position on which 
of the two views is correct. This suggests that the Committee on Fiscal Affairs has been unable to 
reconcile those fundamentally different views. Surprisingly no Member Country entered an 
                                                      
380 OECD, International Tax Avoidance and Evasion, Double Taxation Conventions and the Use of Base Companies, 
Issues in International Taxation, no. 1, OECD, Paris, 1987, § 38-40 and § 95-97 (Swiss observation). 
381 OECD, International Tax Avoidance and Evasion, Double Taxation Conventions and the Use of Conduit 
Companies, Issues in International Taxation, no. 1, OECD, Paris, 1987, § 43.  
382 OECD Commentary (1992) on Art. 1, § 7-26. 
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observation on the 1992 Commentary on Art. 1, presumably because their minority position was 
appropriately reflected in the Commentary383.  
 
147. The 1992 revised Commentary on Art. 1 showed a significant interpretive departure from the 
previous 1977 Commentary. While still leaning in favor of the view that, if they were to be 
applied, domestic anti-avoidance rules should be specifically confirmed in tax treaties (§ 7), it 
introduced (while mentioning a lack of unanimity amongst its Member Countries) the idea that, 
even in the absence of a specific reference in the treaty, “substance over form”-rules and specific 
CFC-Legislation are not affected by tax treaties and could be applied to strike down abuse of tax 
treaties (§ 22-24). As § 22 mentions base companies as an example of abuse of tax treaties, a 
point can even be made that the position of the majority is not restricted to base companies, but 
concerns the application of “substance over form”-rules generally (with the exception of treaty 
shopping and tax motivated emigration dealt with in § 9-21). However, it can be objected that § 
22-26 of the Commentary are copied literally from the Base Companies Report (§ 38-40 & 47) 
and thus that the majority view must be restricted to base companies too. Accordingly, a 
reasonable point can be made that OECD MC felt that domestic anti-avoidance rules other than 
those addressing base companies had to be included in treaties to be effective384.  
 
148. There is a general feeling amongst commentators that the 1992 Commentary was confusing, 
contradictory and unsatisfactory in clarifying the relationship between domestic anti-avoidance 
rules and tax treaties385. It can also be objected that the Commentary’s view that domestic anti-
avoidance measures need to be confirmed in the text of the treaty if a State wishes to apply such 
rules to situations covered by the treaty is ill-founded. It appears from the 1987 Conduit 
Companies Report and from the 1989 Treaty Override Report that the OECD’s position is based 
on Art. 26 VC and the principle of “pacta sunt servanda” set forth therein386. This position is in 
my view too general and based on a misconception of the rules on treaty interpretation. The fact 
that Art. 26 VC requires a State to perform its treaty obligations in good faith and that Art. 27 
reiterates a principle which is implicit in Art. 26, i.e. that internal law cannot serve as a 
justification for non-compliance with treaty obligations, does not mean that a State is always 
precluded from applying domestic anti-avoidance provisions to cases of treaty abuse. As 
discussed above (see supra 2.1.2.2.1), Art. 26 jo. 31 VC do not require a literal interpretation of 
the terms of the treaty. Thus, the principle of “pacta sunt servanda” does not mandate an outright 
negative answer to the question whether anti-avoidance provisions that are not confirmed in 

                                                      
383 Arnold, B., van Weeghel, S., The Relationship Between Tax Treaties and Anti-Abuse Measures, Tax Treaties and 
Domestic Law, EC & International Tax Law Services, vol. 2, I.B.F.D., 2006, 90. 
384 Torrione, H., How Domestic Anti-Avoidance Rules Affect Double Taxation Convention, Proceedings of a Seminar 
held in Toronto, Canada, in 1994 during the 48th Congress of the International Fiscal Association, Kluwer Law 
International, 1995, 16-17.  
385 See e.g. Arnold, B., van Weeghel, S., The Relationship Between TaxTreaties and Anti-Abuse Measures, Tax 
Treaties and Domestic Law, EC & International Tax Law Services, vol. 2, I.B.F.D., 2006, 90; Arnold, B., Tax Treaties 
and Tax Avoidance: The 2003 Revisions to the Commentary on the OECD Model, Bull. I.B.F.D., 2004, 246 and 252; 
Aigner, H.-J., CFC-Legislation, Tax Treaties and EC-Law, General Report, Lang, M. et alia (eds.), Eucotax, Kluwer 
Law International, 2004, 29; Dahlberg, M., CFC-Legislation, Tax Treaties and EC-Law, Swedish Report, Lang, M. et 
alia (eds.), Eucotax, Kluwer Law International, 2004, 595; Helminen, M., CFC-Legislation, Tax Treaties and EC-Law, 
Finnish Report, Lang, M. et alia (eds.), Eucotax, Kluwer Law International, 2004, 206; Martin Jiménez, A., Domestic 
Anti-Abuse Rules and Double Taxation Treaties: a Spanish Perspective – Part II, Bull. I.B.F.D., 2002, 624-625; Li, J., 
Sandler, D., The Relationship Between Domestic Anti-Avoidance Legislation and Tax Treaties, Canadian Tax Journal, 
1997, 955. 
386 OECD, Treaty Override, OECD, Paris, 1989, § 27-33 and 38. The OECD’s view is to a certain extent shared by K. 
Vogel. However, under certain conditions the author also seems to accept the application of domestic anti-avoidance 
rules to tax treaties (Vogel, K., Klaus Vogel on Double Taxation Conventions, Kluwer Law International, 1997, Third 
edition, 121-124). 
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treaties can be applied to cases of treaty abuse387. Whether an anti-avoidance provision will 
conflict with a treaty depends on the scope and effects of the anti-avoidance provisions; the terms 
of the particular treaty provision in their context and their underlying object and purpose. Or as 
expressed by V. Lowe: “Anti-abuse rules cannot conflict with the Vienna Convention as such. 
They conflict with the particular treaty. Whether or not they do so depends upon the rights and 
obligations created by the treaty as properly interpreted and on whether the anti-abuse rule falls 
inside the range of permissible flexibility in the interpretation of the treaty. If they do fall within 
that range, there is no conflict”388. It is odd that with respect to OECD MC-provisions other than 
Art. 1, the Commentary confirms this point of view. For instance, in matters of thin capitalization 
the Commentary states that domestic thin capitalization rules will apply to cross-border 
transactions covered by a tax treaty to the extent that the domestic rules accord with the 
provisions of the treaty, such as Art. 9 OECD MC 389. These thin capitalization rules are 
discussed in detail infra sub 6.2. Finally, it can be objected that the OECD’s majority position that 
“substance over forms”-rules always apply to cases of treaty abuse, overlooks the constitutional 
issues concerning the relationship between international law and domestic law. In case of conflict 
between the treaty and domestic rules, the latter rules will not apply if the State in question 
recognizes the principle that international treaties prevail over domestic law (see supra 1).  
     
4.1.2. OECD COMMENTARY 2003 
 
149. One of the recommendations formulated in the 1998 OECD Harmful Tax Competition 
Report was that the OECD Commentary be clarified to remove any uncertainty or ambiguity 
regarding the compatibility of domestic anti-abuse measures with the OECD MC390. In response 
to that recommendation the OECD released in November 2002 a Report “Restricting the 
Entitlement to Treaty Benefits”. The Report proposed the inclusion of several new paragraphs to 
the Commentary on Art. 1 OECD MC and the deletion of several others. As a result of that work 
the Commentary was fundamentally revised in 2003391.  
 
150. One of the striking changes to the 2003 Commentary on Art. 1 is the rewording of § 7 of the 
Commentary which now clarifies in clear and direct language that one of the purposes of tax 
treaties is the prevention of tax avoidance and evasion (see supra 3.3.1.2.1). The last sentence of 
that paragraph (dating back to 1977) according to which States wishing to preserve the 
application of their domestic anti-avoidance provisions in situations governed by a tax treaty must 
insert a specific provision to that effect in their treaties, has simply been deleted. The justification 
for this fundamental change in the OECD’s position is found in a broad-reaching new § 7.1: 
“Taxpayers may be tempted to abuse the tax laws of a state by exploiting the differences between 
various’ countries tax laws. Such attempts may be countered by provisions or jurisprudential 
rules that are part of the domestic law of that state concerned. Such a state is then unlikely to 

                                                      
387 Martin Jiménez, A., Domestic Anti-Abuse Rules and Double Taxation Treaties: a Spanish Perspective – Part I, Bull. 
I.B.F.D., 2002, 550. Writing in 2004 the same author describes the OECD’s position as “simply wrong” (Martin 
Jiménez, A., The 2003 Revision of the OECD Commentaries on the Improper Use of Tax Treaties: A Case for the 
Declining Effect of the OECD Commentaries?, Bull. I.B.F.D., 2004, 18). This view is in my opinion not nuanced 
enough.  
388Lowe, V., How Domestic Anti-Avoidance Rules Affect Double Taxation Convention, Proceedings of a Seminar held 
in Toronto, Canada, in 1994 during the 48th Congress of the International Fiscal Association, Kluwer Law 
International, 1995, 23. Also : Kemmeren, E., Fraus legis in het international belastingrecht, in het bijzonder met 
betrekking tot buitenlandse basisvennootschappen, W.F.R., 1987, 1184. 
389 See e.g. OECD Commentary on Art. 9, § 3. 
390 Recommendation concerning the clarification of the status of domestic anti-abuse rules and doctrines in tax treaties : 
that the Commentary on the Model Tax Convention be clarified to remove any uncertainty or ambiguity regarding the 
comptability of domestic anti-abuse measures with the Model Tax Convention. 
391 OECD Commentary on Art. 1, § 7-26 and 27.4- 27.9. 
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agree to provisions of bilateral double taxation conventions that would have the effect of allowing 
abusive transactions that would otherwise be prevented by the provisions and rules of this kind 
contained in its domestic law. Also, it will not wish to apply its bilateral conventions in a way that 
would have that effect”.  
 
151. § 9.1 notes two fundamental questions, viz. whether treaty benefits must be granted when 
transactions constitute an abuse of the particular tax treaty and whether specific provisions or 
jurisprudential rules of domestic law that are intended to prevent tax abuse conflict with tax 
treaties. § 9.2 observes that, for many States, an abuse of a tax treaty is seen as an abuse of 
domestic law. The Commentary reiterates the idea that domestic anti-avoidance rules are part of 
the basic rules for determining the facts that give rise to tax liability; that they are not addressed 
in tax treaties and that therefore they are not affected by them. This paragraph must be read in 
conjunction with new § 22.1 dealing with “substance over form”-rules and general anti-avoidance 
rules in connection with base companies. There it is repeated that such rules do not conflict with 
tax treaties as they are part of the basic rules for determining the facts that give rise to tax 
liability. It is added that to the extent that such rules result in a recharacterization of income or in 
a redetermination of the taxpayer who is considered to derive such income, the provisions of the 
treaty will be applied taking into account such changes. Accordingly, the Commentary now 
concludes that there is no conflict between domestic anti-avoidance rules and tax treaties and that 
such rules may be applied not only to base companies (as was the case under the majority view 
expressed in the 1992 Commentary), but also to conduit companies and more generally to every 
kind of perceived treaty abuse. The Commentary (§ 9.3) further notes that other States view some 
abuses as being abuses of the tax treaty itself, as opposed to abuses of domestic law. Such States, 
according to the Commentary, consider that a proper construction of the treaty allows them to 
disregard abusive transactions which are said to be those that are entered into with a view to 
obtaining “unintended benefits” under tax treaties. This view is supported by a reference to Art. 
31 VC. The Commentary concludes that whatever a State’s approach (abuse of domestic law v. 
abuse of treaty), a State should not grant treaty benefits where arrangements constitute an abuse 
of the treaty. Whether an arrangement is abusive of a tax treaty is described in the “guiding 
principle” of interpretation set forth in new § 9.5 which has been discussed supra under 3.3.1. 
 
152. New § 9.6 clarifies the interplay between domestic anti-avoidance provisions applicable to 
treaty abuses and specific anti-avoidance provisions included in the tax treaties themselves to 
prevent such abuses. It states that the fact that domestic anti-avoidance provisions potentially 
apply to tax treaties does not exclude the need for specific provisions in treaties aimed at 
preventing particular forms of tax avoidance392. Two reasons are put forward. The first is one of 
efficiency: such specific rules focus more directly on the relevant avoidance strategy. The second 
reason concerns the first group of countries mentioned before (abuse of treaty = abuse of 
domestic law): where a State’s domestic law lacks the proper anti-avoidance provisions or 
judicial principles to address the abuse of the treaty, the abuse can only be countered through 
specific treaty provisions393. The Commentary gives samples of specific anti-avoidance measures 
targeting at conduit companies394. New § 20 now provides for a model “Limitation on Benefits”-
provision. The Commentary (§ 21 to 21.3) also provides for several samples of provisions 
limiting tax treaty benefits to taxpayers or items of income enjoying a preferential tax regime. 
New § 21.4 sets out a proposed treaty provision to deny the benefits of Art. 10-12 and 21 to 
                                                      
392 § 12 of the OECD Commentary on Art. 1 further elaborates on the relationship between domestic anti-avoidance 
rules and specific treaty anti-abuse rules. In deciding whether it is desirable to include anti-abuse provisions in treaties, 
OECD Member Countries are encouraged to consider the legal context in each of the Contracting States and in 
particular the extent to which the domestic laws provide an appropriate answer to the avoidance scheme in question.  
393 I disagree with that view. See margin no. 156. 
394 For a further discussion of these model provisions, see infra 7.2.1 and the references quoted there. 
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persons if the main or one of the main purposes of the creation or assignment of shares, rights, 
debts claims etc. was to take advantage of the beneficial provisions of these Articles. Finally, § 
21.5 suggests a sample provision to deny treaty benefits under Art. 6 -22 to income which is 
favorably taxed because of a change in the domestic laws of one of the Contracting States 
subsequent to entering into the treaty. Many of these suggested model provisions purport to 
exclude double non-taxation and attempt to ascertain that income is taxed once or at least 
adequately in one of the Contracting States (see margin no. 98). 
 
153. Not less than six OECD Member Countries recorded observations with respect to these 
revisions. Apart from the reservation of Belgium which only relates to the compatibility of CFC-
Legislation with tax treaties (an issue which is discussed infra sub 6.3), the observations of 
Ireland, the Netherlands, Switzerland, Portugal and Luxembourg address the more general 
question of the relationship between domestic anti-avoidance provisions and tax treaties. 
Luxembourg flatly rejects the new Commentary and adheres to the position expressed in the 1992 
Commentary that domestic anti-avoidance provision can only be applied provided that they have 
been expressly confirmed in the treaty or that an agreement is reached in a specific case between 
competent authorities. The other countries disagree for one or more of the following reasons. The 
answer to the question of compatibility of anti-avoidance provisions and judicial doctrines and 
tax treaties depends, inter alia, on the nature and the wording of the domestic provision or 
doctrine; the wording and the purpose of the treaty provisions and the relationship between 
domestic law and international law in the constitutional framework of the State in question. 
Domestic anti-avoidance provisions must respect the general provisions of the treaty, in particular 
where the treaty itself includes specific measures to prevent abuse. Where domestic anti-
avoidance provisions are applicable to cases of treaty abuse, the principle of proportionality 
always must be adhered to.       
 
154. As can be seen the Commentary on Art. 1 has been completely reversed since 1977 and the 
most important part of this reversal has occurred in the 2003 revision to the Commentary. 
Whereas the pre-2003 Commentary (albeit since 1992 not without some ambiguity) placed the 
burden on the OECD Member Countries to adopt domestic anti-avoidance measures and confirm 
them in their treaties, the 2003 Commentary takes the opposite view and shifts the burden of 
proof to the taxpayer395. Domestic anti-avoidance rules never conflict with tax treaties and 
consequently do not need to be confirmed in them. As a result, if taxpayers disagree with this 
position it is up to them to challenge it and litigate before Courts. Countries that disagree with the 
OECD’s position (see margin no. 153) will face the difficult task of convincing the other State 
not to apply its domestic anti-avoidance rules to their bilateral treaty and ideally to insert a clause 
to that effect in the treaty. The justification for this fundamental change in position i.e. that States 
are unlikely to agree to provisions in their tax treaties that have the effect of setting aside the 
application of their domestic anti-avoidance provisions, is probably true396. However, from a legal 
perspective such argument is weak. Also the underlying premise of that position (i.e. that there is 
abuse where taxpayers exploit the differences between the countries’ tax laws) is highly 
                                                      
395 De Broe, L., Kroniek Internationaal Belastingrecht, 2003-2004, T.R.V., 2004, 643; Martin Jiménez, A., The 2003 
Revision of the OECD Commentaries on the Improper Use of Tax Treaties: A Case for the Declining Effect of the 
OECD Commentaries?, Bull. I.B.F.D., 2004, 18. 
396 The OECD Committee on Fiscal Affairs may have been inspired by the Tax Court of Canada: “It would be a 
surprising conclusion that Canada, or indeed any of the other countries with which it has a tax treaty, including the 
United States, had intentionally or inadvertently bargained away its right to deal with tax avoidance or tax evasion by 
residents of treaty countries in its own domestic tax laws. It would be equally surprising if tax avoidance schemes that 
are susceptible of attack under either general anti-avoidance provisions or specific anti-avoidance rules, if carried out 
by Canadian residents, could be perpetrated with impunity by non-residents under the protection of a treaty. That is not 
what treaties are for”(Tax Court of Canada, 10 April 1997, RMM Canadian Enterprises Inc. et al. v. The Queen, DTC, 
1997, 313).   
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questionable and has clearly been condemned within the EU by the ECJ (see infra, Part Four, 
2.2.1.1.). The justification for the OECD’s prior position based on the principle of “pacta sunt 
servanda” was open to question (see margin no. 148). However, the current justifications and the 
sweeping generalization derived from the current justifications and from that fact that (according 
to some OECD Member Countries) an abuse of a treaty is an abuse of domestic law that, as a 
general rule, there will be no conflict between domestic anti-avoidance provisions and treaties, is 
even more questionable. In line with some of the observations formulated by disagreeing Member 
Countries (in particular those of Ireland and the Netherlands) it can generally be said that the 
2003 Commentary completely ignores that the answer to the question whether domestic anti-
avoidance provisions can apply to prevent treaty abuse is determined by the scope and effects of 
the domestic law provision or judicial doctrine; the wording of the treaty provisions, the object 
and purpose of the provisions that are allegedly defeated and the relationship between domestic 
law and international law in the constitutional framework of the given State. 
 
155. In my view in particular the following observations are to be formulated with respect to the 
OECD’s current approach.  
 
156. The distinction between States that consider an abuse of a tax treaty as an abuse of domestic 
law and those that consider an abuse of treaty as being independent from abuses of domestic law 
is artificial and unjustified. The 2003 Commentary seems to suggest that States belonging to the 
first group should not care about treaty interpretation. This view is subject to serious doubt. 
Domestic anti-avoidance provisions or judicially developed doctrines (such as “substance over 
form”; “fraus legis”) often result in a recharacterization of transactions and income arising from 
such transactions and/or in a redetermination of the taxpayer who is considered to derive such 
income or a redetermination of the timing when the income is earned. Others (e.g. business 
purpose rules) merely deny a tax benefit (e.g. if the State of residence relieves double taxation by 
way of exemption, it refuses the exemption because of the tax driven nature of the arrangement 
generating foreign source income) or disallow a deduction of expenditures, losses or other 
deductible items because the arrangement lacks a sound business justification. The result of such 
a recharacterization or redetermination or of a denial of domestic tax reliefs can only be given 
effect for treaty purposes if that result is supported by the text of the tax treaty, construed in its 
context and in light of its object and purpose and of the treaty as a whole. Even if a State 
considers that an abuse of its tax treaties is an abuse of its domestic tax law, such a State assumes 
the burden of proving that the arrangement set up by the taxpayer frustrates the object and 
purpose of one or more provisions of the treaty. This is a matter of interpretation of the treaty (see 
3.3). Thus, a State considering that abuse of a tax treaty equals an abuse of its domestic law 
cannot escape a good faith interpretation of its tax treaty which implies that, inter alia, the 
common intention of the Contracting States is thereby respected. In other words, after having 
determined the effects of the domestic anti-provision or doctrine, that State must apply the rules 
of treaty interpretation  to see whether the domestic law result is in accordance within the 
common intention of the treaty partners as expressed, expressly or impliedly, in the text of the 
treaty or – quoting V. Lowe again - to find out “whether the anti-abuse rule falls inside the range 
of permissible flexibility in the interpretation of the treaty”. If under the 2003 Commentary the 
first group of countries (i.e. those for which treaty abuse equals abuse of domestic law) is not 
required to interpret their treaties, an unjustifiable discrimination occurs between the States 
belonging to this group and those belonging to the second group (i.e. those for which there is only 
treaty abuse)397. The second group will always be faced with the constraints imposed by the 

                                                      
397 Obviously for the OECD no such discrimination occurs as, in its view, for the first group of countries a treaty can 
never prevent the application of domestic anti-avoidance rules and for the second group, a treaty must always be 
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interpretation rules of the VC and should determine whether a particular transaction is abusive of 
the treaty and whether the terms of the treaty allow the denial of treaty benefits, while the first 
group should not be concerned by treaty interpretation at all and can unrestrictedly apply its 
domestic anti-avoidance rules. Appyling the OECD’s logic would in many instances allow a State 
belonging to the first group to invoke the provisions of its domestic law to justify a breach of its 
commitments under its treaties. Such is, as observed before, a violation of the principle of “pacta 
sunt servanda” and is expressly forbidden by Art. 26 and 27 VC. Also, a State’s domestic anti-
avoidance rule may, for whatever reason398, not apply to a particular arrangement that seeks to 
claim treaty benefits and in such a case, as indicated below (see margin no.161), the tax 
authorities are entitled to deny the treaty benefits by properly interpreting the provisions of the 
treaty399. This is another reason why States belonging to the OECD’s first group of countries must 
engage in treaty interpretation and illustrates that there is no Chinese wall between the OECD’s 
two groups of countries.  
 
157. The justification for the OECD’s position that an abuse of tax treaty is an abuse of domestic 
law is not convincing and circular. The OECD’s position is based on the finding that taxes are 
ultimately imposed through the provisions of domestic law of the Contracting States and that 
domestic anti-avoidance rules belong to the fundamental rules of domestic law for determining 
the facts that give rise to tax liability and that, as such facts are not addressed in tax treaties, they 
are not affected by them. It is true that taxes are imposed pursuant to the provisions of domestic 
law of the Contracting States and that tax treaties are not a source of tax liabilities themselves, but 
only restrict the taxing rights existing under the domestic law of the Contracting States. However, 
such does not explain why an abuse of a tax treaty is an abuse of domestic law. As observed 
above (margin no. 81), the issue of tax treaty abuse by taxpayers does not arise at the level of 
international law. It arises at the level of domestic law. The fact that an abuse of a tax treaty is to 
be characterized as an abuse of domestic tax law is explained by the fact that a tax treaty is part of 
the law of the States that entered into the treaty. The taxpayer derives rights (and obligations) 
from a tax treaty only if that treaty has become part of the legal order of that State because such 
State has complied with the applicable (often Constitutional) rules to that effect. If a taxpayer 
attempts to reduce his tax burden in a given State by applying a tax treaty in an allegedly abusive 
manner, he thus abuses one or more provisions belonging to the law of that State. Such abuse can 
therefore be countered by applying the domestic anti-avoidance provisions or judicial doctrines of 
that State400. Obviously this does not mean that there can be no conflict between the domestic law 
anti-avoidance rules and the tax treaty. Whether a domestic anti-avoidance provision or judicial 
doctrine has effect for treaty purposes is a matter of determining the scope and effect of the 
domestic law rule and of proper interpretation of the terms of the treaty to find out whether the 
result obtained under domestic law is in accordance with the common intention of the Contracting 
States as expressed or implied in the treaty terms. It follows that the OECD’s unqualified 
conclusion that domestic anti-avoidance rules are unaffected by tax treaties is incorrect401. If the 

                                                                                                                                                              
interpreted to prevent the granting of treaty benefits to treaty abusive transactions. The result for both groups is thus 
ultimately the same. The OECD’s view as to the second group has been questioned above under 3.3.1.2.3. 
398 E.g. because the domestic rule does not provide for a purpose-test. 
399 Arnold, B., van Weeghel, S., The Relationship Between Tax Treaties and Domestic Anti-Abuse Measures, Tax 
Treaties & Domestic Law, EC & International Tax Law Services, vol. 2, IBFD Publications, 2006, 106 & 116. 
400 Li, J., Sandler, D., The Relationship Between Domestic Anti-Avoidance Legislation and Tax Treaties, Canadian Tax 
Journal, 1997, 954; Vogel, K., Klaus Vogel on Double Taxation Conventions, Kluwer Law International, 1997, Third 
edition, 122; Hinnekens, L., Treaty-shopping en anti-misbruikregels in België en elders, Actuele Problemen van 
Fiscaal Recht XV° Postuniversitaire Lessencyclus W. Delva 1988-1989, Kluwer, 1989, 281; Kemmeren, E., Fraus 
legis in het international belastingrecht, in het bijzonder met betrekking tot buitenlandse basisvennootschappen, 
W.F.R., 1987, 1197. 
401 According to A. Martin Jiménez the position of the OECD is only correct for general anti-abuse rules. Such rules 
would not extend the taxable event but only ensure a correct application of the tax laws. Specific anti-avoidance 
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result obtained by applying the domestic law rules does not square with the terms of the treaty, 
being the authentic expression of the parties’ intention, there is a conflict. Whether in case of such 
a conflict, the domestic anti-avoidance rule will be effective depends on how the State in question 
resolves conflicts between international law and domestic law.  
 
158. Also the OECD’s position that domestic anti-avoidance provisions and judicial doctrines are 
domestic tax rules which determine the facts which give rise to the tax liability is open to 
question. The OECD means by that – and such follows more clearly from the French version of 
the Commentary (“dispositions qui déterminent les faits générateurs de l’impôt”) – anti-
avoidance measures are rules that determine the taxable event (“regels ter bepaling van de 
belastbare feiten”).  From a Belgian perspective, this point of view is technically not correct as 
far as the Belgian GAAR is concerned. Under the Belgian GAAR the facts are found under the 
ordinary rules of evidence. If the tax authorities by applying the ordinary rules of evidence find 
that the legal characterization given by the taxpayer to his act is tax driven, the GAAR allows a 
recharacterization of the legal act undertaken by the taxpayer. However, the tax is assessed under 
the substantive provision of the BITC which the taxpayer’s characterization sought to circumvent 
(see Part Two, 3.2.3.2.4.). That may well be true for other countries’ GAARs as well since often 
GAAR’s are not substantive provisions of tax law, but rules of evidence or interpretive 
provisions402. B. Arnold and S. van Weeghel have questioned the correctness of the OECD’s 
position in particular with respect to judicial anti-avoidance doctrines403. Such doctrines use a 
process of legal interpretation to counteract abuses of the domestic tax law. Domestic tax law is 
meant to apply only to arrangements with economic substance or with a bona fide business 
purpose. Transactions without such a substance or purpose respect the letter, but not the object 
and purpose of the legislation and are therefore not eligible to receive the tax benefits provided 
for by that legislation. The authors refer in particular to some of the US judicial doctrines; case 
law developed in the United Kingdom and the Dutch “fraus legis”- doctrine. Under such 
interpretative approach (e.g. under the US business purpose test or economic substance-
approach404), the facts are what the taxpayer did, without any attempt to recharacterize them in 
accordance with their substance, but the statute simply does not apply to the facts as the taxpayer 
had no other motive for his arrangement than to obtain a tax advantage and such is denied. Other 
judicial doctrines (e.g. the Dutch “fraus legis”) may simply ignore the facts and legal acts 
executed by the taxpayer or substitute the facts for other facts or the form of a legal act for 
another one to bring them in line with the object and purpose of the tax statute that the taxpayer 
had frustrated and to permit the tax to be imposed405. B. Arnold argues that it would have been 

                                                                                                                                                              
provisions extend the application of the tax laws to events and conducts by presuming an elusive element or to event 
and conducts that are economically equivalent to the defined taxable event or conduct (Martin Jiménez, A., The 2003 
Revision of the OECD Commentaries on the Improper Use of Tax Treaties: A Case for the Declining Effect of the 
OECD Commentaries?, Bull. I.B.F.D., 2004, 19). 
402 Compare with the discussion about the scope of the Austrian GAAR under 4.2.8 infra. 
403 Arnold, B., van Weeghel, S., The Relationship Between Tax Treaties and Domestic Anti-Abuse Measures, Tax 
Treaties & Domestic Law, EC & International Tax Law Services, vol. 2, IBFD Publications, 2006, 91-92 and 113; 
Arnold, B., Tax Treaties and Tax Avoidance: The 2003 Revisions to the Commentary on the OECD Model, Bull. 
I.B.F.D., 2004, 251.  
404 Streng, W., Yoder, L., Form and Substance in Tax Law, United States Report, Cah. Dr. F. Int., vol. LXXXVIIa, 
IFA, 2002 Oslo Congress, Kluwer, 2002, 38, 607 and 610. 
405 Arnold, B., van Weeghel, S., The Relationship Between Tax Treaties and Domestic Anti-Abuse Measures, Tax 
Treaties & Domestic Law, EC & International Tax Law Services, vol. 2, IBFD Publications, 2006, 113; Ijzerman, R., 
Form and Substance in Tax Law, Dutch Report, Cah. Dr. F. Int., vol. LXXXVIIa, IFA, 2002 Oslo Congress, Kluwer, 
2002, 455; van Weeghel, S., Improper Use of Tax Treaties, Kluwer Law International, 1998, 165 and 178. The Dutch 
“fraus legis”-doctrine comes into play when the ordinary methods of interpretation do not bring about a result that is in 
accordance with the object and purpose of the tax statute. According to S. van Weeghel, the application of “fraus legis” 
to a tax treaty, must be clearly distinguished from : (1) cases involving independent determination of facts by the tax 
authorities (i.e. where the fisc does not accept the facts presented by the taxpayer and applies the treaty on the basis of 
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preferable that the 2003 Commentary dealt with this interpretative approach separately from the 
“fact finding” - approach. In his view for countries applying such judicial interpretive approach, 
the question whether tax treaties prevent the application of their domestic rule is a question of 
how treaties should be interpreted406. Such countries thus belong to the OECD’s second group of 
countries, i.e. those that consider treaty abuse as independent from abuses of domestic law. Is the 
OECD’s position more to the point with respect to some specific anti-avoidance provisions ? 
Under thin capitalization rules (interest is recharacterized into dividend, Art. 18, 4° BITC); the 
exit tax-provision (the payment of the pension is deemed to occur prior to emigration, Art. 364bis 
BITC); deemed income provisions (rental income is deemed to be salary, Art. 32, 3° BITC)); 
notional income-provisions (see margin no. 54) etc. the tax statute disregards the real facts and 
substitutes them for other facts. Arguably, such deeming rules, fictions etc. determine the facts for 
income tax purposes, be it that such facts differ from what the facts are in the real world (bare 
facts) or under private law (legal facts) which are left untouched. On the other hand, it can be 
argued that such a substitution of facts goes well beyond a mere determination of facts. One 
needs even more imagination to say that CFC-legislation (see infra 6.3.1.) (and in Belgium Art. 
344 (2) BITC if the transaction involves a transfer of assets by a Belgian shareholder to a low 
taxed subsidiary, see infra 6.3.5.) are rules that determine the facts. Under such rules, no attempt 
is made on the part of the tax authorities to determine that the subsidiary is a sham or does not 
exist in law or operates as an agent of its shareholder. Nor is any effort made to prove that the 
subsidiary is effectively managed in the country of residence of the shareholder. The tax 
authorities simply do not like the facts as presented by the taxpayer and allocate the income 
earned by the subsidiary to the shareholder (i.e. a redetermination of who is the taxpayer and/of 
the timing of the earning of income). Other anti-avoidance provisions leave the facts unchanged 
but simply deny a tax benefits that would normally be associated with such facts. It can hardly be 
argued that such provisions are “fact finding”-rules. The facts are established under the ordinary 
rules of evidence, not under the anti-avoidance provisions. Examples from the BITC are: the anti-
avoidance provisions on the participation exemption (Art. 202-203 BITC: the statute recognizes 
that a dividend is received but denies the participation exemption because the dividend has 
suffered inadequate taxation down the chain); Art. 54 and 198, 11° BITC (the statute recognizes 
that the expenses are made but disallows the deduction because the beneficiary is based in a low 
tax jurisdiction). In short, the Commentary seems to suffer from trying to summarize too many 
types of anti-avoidances provisions and doctrines in one single sentence and therefore becomes 
imprecise.  
 
159. As said before the OECD Commentary completely ignores the effect of the relationship 
between international law and national law for answering the question whether domestic anti-
avoidance rules are effective to counter treaty abuses. For countries, such as Belgium, which 
recognize the primacy of international law over their domestic laws the result is that in case of 
conflict the domestic anti-avoidance rule will not apply to prevent abuse of the treaty. In 
exceptional cases, countries have taken the approach that transactions that are found to be abusive 
under their domestic laws, should not be saved through the application of provisions of a tax 
treaty. For this reason in 1981 Australia has explicitly excluded its general anti-avoidance rule 
                                                                                                                                                              
the facts perceived by it as being the correct ones) and (2) cases where the tax authorities draw correct legal 
consequences from undisputed facts. In those cases the treaty can be applied to the correct facts or characterization of 
the legal act in accordance with its terms without the need to determine whether the taxpayers behaviour is abusive and 
defeats the treaty’s objective. This reasoning applies mutatis mutandis under Belgian law. Where there is a sham, no 
issue of treaty abuse arises and the treaty must be applied in accordance with its terms to the acts which the taxpayer 
has in reality undertaken. The same applies where the taxpayer has in good faith erroneously characterized a legal act 
(see Part Two, 3.2.3.1.). 
406 Arnold, B., Tax Treaties and Tax Avoidance: The 2003 Revisions to the Commentary on the OECD Model, Bull. 
I.B.F.D., 2004, 251. For a different view: Zimmer, F., Domestic Anti-Avoidance Rules and Tax Treaties – A Comment 
on Brian Arnold’s Article, Bull. I.B.F.D., 2005, 25. 
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from the statutory provision that gives priority to treaties over domestic law407. And in 2005 
Canada enacted a legislative override of its tax treaties retroactively until 1988 with respect to 
any cases in which its general anti-avoidance rule applies408. For countries in which tax treaties 
do not prevail over domestic law, domestic laws that are enacted after a tax treaty is entered into 
will apply notwithstanding provisions to the contrary in the treaty. Thus, if such country enacts 
domestic anti-avoidance legislation (whether general or specific) such legislation will prevail 
over conflicting provisions of any pre-existing treaties, although in many countries additional 
proof may be required that the treaty override was intentional409. This conclusion, however, only 
applies to anti-avoidance legislation, but not to judicially developed anti-avoidance doctrines410. 
The latter are not legislation and do not have an effective date and therefore such doctrines cannot 
override pre-existing treaties. Any conflict between such doctrines and tax treaties must be 
resolved in favor of the treaties. 
 
160. The position of the OECD that domestic anti-avoidance provisions cannot conflict with tax 
treaties may give rise to asymmetrical interpretation of the treaty in both Contracting States. 
Arguably, the 2003 Commentary suggests that there is a written or tacit understanding amongst 
the treaty partners that each of them is entitled to apply its domestic anti-avoidance rules when 
applying the treaty, regardless of the differences between such rules. In other words, the 
Commentary allows a State to apply its domestic-anti avoidance rules to counter arrangements 
which it considers to be abusive under its domestic law provisions, even though that arrangement 
would not be considered to be abusive under the laws of the other State411. This position 
disregards the principle of reciprocity, one of the fundamental cornerstones on which each tax 
treaty is built and moves away from the uniform application and interpretation of tax treaties, 
which is one of the goals of the OECD (see supra 3.3.3.3.). Legal certainty for the taxpayer 
diminishes. It also creates a distinction between the States belonging to the OECD’s first group of 
countries and those belonging to the second group. The countries belonging to the latter group 
perceive an abuse of the treaty as being independent from abuses of domestic law and according 
to the OECD such countries are allowed to disregard abusive transactions through a proper 
                                                      
407 Kobetsky, M., The Aftermath of the Lamesa Case: Australia’s Tax Treaty Override, Bull. I.B.F.D., 2005, 237 and 
243; Hill, G., The Interpretation of Double taxation Agreements – the Australian Experience, Bull. I.B.F.D., 2003, 320. 
It is understood that Australia’s treaty negotiators draw the other State’s negotiators attention to this rule which is said 
to have been accepted by its treaty partners negotiating treaties with Australia after 1981. Australia believes that its 
anti-avoidance rule is therefore part of the context of such treaties in the meaning of Art. 3 (2) OECD MC. However, 
none of the post 1981 treaties refers to this statutory provision. Also, Australia has not recorded an observation on § 7 
of the pre-2003 OECD Commentary on Art. 1, which until 2003 stated that to apply domestic anti-avoidance rules to 
tax treaties, States should expressly provide so in the treaty.  In the absence of such a reference to the anti-avoidance 
rule in Australian tax treaties or accompanying protocol or MOU, it is probably not supportable in international law to 
claim that the domestic law has been incorporated in Australia’s tax treaties (Ward, D., et alia, The Interpretation of 
Income Tax Treaties with Particular Reference to the Commentaries on the OECD Model, I.B.F.D. Publications, 2005, 
90). One may make an even stronger argument for Australia’s treaties signed prior to 1981 if no action has been 
undertaken by Australia towards its treaty partner after 1981. The Belgium/Australia treaty dates from 1977 and was 
amended by a Protocol of 1984 (on matters unrelated to anti-avoidance). The Protocol, nor any instrument made by 
Australia and accepted by Belgium at that occasion or later suggest that Australia intent to override the treaty in case of 
abuse.  
408 Arnold, B., van Weeghel, S., The Relationship Between Tax Treaties and Domestic Anti-Abuse Measures, Tax 
Treaties & Domestic Law, EC & International Tax Law Services, vol. 2, IBFD Publications, 2006, 115-116. 
409 For further discussion on the possibilities and consequences of treaty override in several jurisdictions and under 
international law, see Wouters, J., Vidal, M., The International Law Perspective, Tax Treaties and Domestic Law, EC 
and International Tax Law Services, I.B.F.D. Publications, 2006, 30-34; Vogel, K., New Europe Bids Farewell to 
Treaty Override, Bull. IBFD, 2004, 5. 
410 Arnold, B., van Weeghel, S., The Relationship Between Tax Treaties and Domestic Anti-Abuse Measures, Tax 
Treaties & Domestic Law, EC & International Tax Law Services, vol. 2, IBFD Publications, 2006, 104; van Weeghel, 
S., Improper Use of Tax Treaties, Kluwer Law International, 1998, 259. 
411 Arnold, B., Tax Treaties and Tax Avoidance: The 2003 Revisions to the Commentary on the OECD Model, Bull. 
I.B.F.D., 2004, 259; Oliver, J. D., et alia, Beneficial Ownership, Bull. I.B.F.D., 2000, 314. 
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construction of the provisions of the treaty. Under a good faith interpretation of the treaty (Art. 31 
VC), such interpretation could only lead to disregard a transaction for treaty purposes if such 
result is in accordance with the common intentions of the Contracting States as expressed or 
implied in the terms of the treaty in their context and in light of their object and purpose412. Thus, 
for the second group of countries disregarding a transaction because of treaty abuse by one 
Contracting State is only possible if that view is shared by its treaty partner. However, for the first 
group of countries a view of one Contracting State that the treaty is abused is not necessarily 
shared by the other Contracting State. This distinction between the two groups of countries is in 
my view not justifiable. It is explained by the fact that according to the OECD the first group of 
countries should not be concerned with the interpretation of tax treaties at all. This view is highly 
questionable. A State considering that abuse of a tax treaty is an abuse of its domestic law cannot 
escape a good faith interpretation of its tax treaty under Art. 31 VC either and such interpretation 
must respect the common intentions of the Contracting States (see margin no. 156).  
 
161. Countries which consider treaty abuse as an abuse of their domestic laws can only challenge 
an abuse of the treaty if the conditions to apply their domestic anti-avoidance rule are satisfied. 
As such countries must also engage in treaty interpretation (see margin no. 156), they must also 
be concerned with Art. 31 VC and the OECD’s “guiding interpretation principle” of § 9.5 which 
is based thereon (Commentary on Art. 1, § 9.3; see margin no. 113). As discussed earlier (see 
supra 3.3.1), this guiding principle sets forth a “main purpose”-test (i.e. a main purpose of the 
arrangement is the obtaining of tax benefits and obtaining such benefits in the particular 
circumstances is not in accordance with the object and purpose of the treaty provisions). The 
burden of proof that the two components included in the guiding principle are satisfied rests on 
the tax authorities. In other words, for such countries a proper application of their domestic rules 
in conjunction with a proper interpretation of the treaty requires that both the domestic law 
conditions and the treaty test are satisfied413. The purpose-test set forth in the “guiding principle” 
may be different from the conditions imposed to apply the domestic anti-avoidance rule. If the 
domestic test is the same as the treaty test (i.e. both use a main purpose-test) or if it is more 
stringent than the treaty test (i.e. the domestic test requires a sole or principal purpose-test) there 
will not be a conflict between the two because each time the domestic law test is satisfied, the 
treaty test will be met as well. If the domestic test is more lenient – the domestic anti-avoidance 
rule may require no purpose test at all- still the treaty test must be satisfied and under the OECD’s 
guiding principle the tax authorities must prove that a main purpose of the arrangement is the 
obtaining of treaty benefits and obtaining such benefits in the particular circumstances would not 
be in accordance with the object and purpose of the treaty provisions414. If they fail to do so, there 
is no abuse of the treaty and the arrangement cannot be disregarded for treaty purposes415. An 
example of the latter case may be the aforementioned Belgian exit tax provision (Art. 364bis 
BITC). The provision was enacted because an abuse of the Belgian tax treaties was perceived (see 
above footnote under margin no. 8). However, the provision does not provide any purpose-test. It 
applies regardless of the reasons which motivated the taxpayer for changing his residence. A 
correct application of the exit tax provision under the OECD’s guiding principle implies that the 
                                                      
412 Arnold, B., van Weeghel, S., The Relationship Between Tax Treaties and Domestic Anti-Abuse Measures, Tax 
Treaties & Domestic Law, EC & International Tax Law Services, vol. 2, IBFD Publications, 2006, 98. 
413 Since a State challenges an abuse of treaty under its domestic law rules, it must respect such rules and cannot simply 
apply the more lenient treaty-test included in the “guiding principle” (De Broe, L., Kroniek Internationaal 
Belastingrecht, 2003-2004, T.R.V., 2004, 644). 
414 In such a case a State can decide not to apply its domestic anti-avoidance rule and pass directly to the interpretation 
of the tax treaty, see supra margin no. 156. 
415 Another view would be to conclude that there is a conflict between the treaty and domestic rule which, in countries 
where treaties prevail over domestic law, should lead to the conclusion that the domestic rule is inapplicable, see 
Arnold, B., Tax Treaties and Tax Avoidance: The 2003 Revisions to the Commentary on the OECD Model, Bull. 
I.B.F.D., 2004, 250.  
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Belgian tax authorities prove that a main purpose of the taxpayer changing his residence was to 
obtain a benefit under the treaty (i.e. an exemption of his pension in Belgium) and that obtaining 
such benefit would be contrary to the object and purpose of Art. 18 OECD MC and the global 
objectives of the treaty.  In view of the conclusions drawn with respect to double non-taxation 
(see supra 3.3.3.6), such may proof may be extremely difficult or even be impossible if the treaty 
does not provide for “subject to tax”-language. 
 
162. The primary purpose of a tax treaty is the development of international trade and economic 
activity through the avoidance of double taxation. According to the § 7 of the Commentary the 
prevention of tax avoidance is another – albeit secondary - treaty objective. As indicated above, 
interpretation of a tax treaty may do justice to the attainment of one treaty objective (e.g. the 
prevention of tax avoidance) but do harm to achieving another objective (i.e. avoidance of double 
taxation). The question arises whether a State must refrain from applying its anti-avoidance rules 
if application of such rules leads to unresolved double taxation (see above margin nos. 106-107). 
The Commentary offers little guidance on this point. All that the Commentary says in this respect 
(§ 22.2) is that countries should relieve double taxation in accordance with the provisions of their 
treaties, unless there is “clear evidence of abuse”. This seems to suggest that the fact that double 
taxation arises does not preclude the application of domestic anti-avoidance rules or the 
interpretation of the treaty with a view to disregard abusive transactions. So, in determining 
which of the aforementioned treaty objectives prevails for purposes of construing the terms of the 
treaty in case of an alleged abuse, according to the OECD, the prevention of tax avoidance clearly 
prevails. Next, the question arises whether double taxation must be relieved once it is agreed that 
a State could deny the treaty benefits and the result is that an item of income is taxed in the two 
Contracting States. According to the Commentary the answer is affirmative, unless there is a clear 
case of abuse. This is a remarkable statement. Why the answer is not simply that double taxation 
should always be eliminated? Presumably, the logic behind the OECD’s position is that taxpayers 
who clearly abuse the treaty do not deserve any treaty protection at all416. “Clear” in conjunction 
with ”abuse” are two quite subjective terms. Who determines when there is a clear case of abuse 
that justifies the non-avoidance of double taxation (the State that applied its anti-avoidance 
provision, the one that must give relief or both?) and which criteria will be used for that purpose? 
Application of anti-avoidance rules is largely discretionary. Obviously a State will not 
successfully apply its domestic anti-avoidance rules if there is no clear evidence of abuse of the 
treaty. Otherwise the OECD’s guiding principle and the warning included in the same § 9.5 of the 
Commentary on Art. 1(i.e. that treaty abuse should not lightly be assumed) become 
meaningless417 . It is up to the Courts in the respective States to make sure that these principles 
are respected. But what is the legal basis for saying that double taxation should not be eliminated 
– still the treaty’s primary purpose – if a State has legitimately applied its anti-avoidance 
provision? The correct interpretation and application of the treaty require the elimination of 
double taxation if such is prescribed by the relief provisions (Art. 23 OECD MC). In practice 
avoiding double taxation is presumably more easily achievable where the source State has denied 
treaty benefits than where the residence State has done so. If both States agree, in accordance 
with the 2003 Commentary, that they can apply either of the two OECD’s approaches to treaty 
abuses and the source State recharacterizes a transaction under its domestic anti-avoidance rule in 
such a way that income arising under the transaction becomes taxable in the source State, 
notwithstanding the fact that such income is characterized differently by the residence State and is 
taxed there in accordance with that characterization (e.g. a capital gain taxable in the residence 
                                                      
416 The OECD has taken a similar approach in the Thin Capitization Report which is discussed in detail below (see 
infra 6.2). There it is said that in certain abusive or fraudulent cases of disguised equity it is doubtful whether double 
taxation should be relieved (OECD, Thin Capitalisation, OECD, Paris, 1986, § 73). 
417 Although it must be reiterated that the OECD Commentary applies a very low and sometimes questionable abuse-
treshold (see supra 3.3.1.1). 
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State is recharacterized in a dividend arising in the source State and taxable there, see infra sub 
4.2.6), arguably such item of income has been taxed in the source State in accordance with the 
provisions of the treaty. The residence State must then give relief under Art. 23 A/ B OECD MC 
as is set forth in § 32.1 et seq. of the Commentary on Art. 23 OECD MC418. This issue is 
discussed in greater detail infra sub 6.1.2. The matter is obviously more complicated if the 
residence State denies treaty benefits to items of income that have already been taxed in the 
source State. An obvious case is where the residence State eliminates double taxation by way of 
exemption and refuses to exempt the foreign source income on the basis that the transaction was 
tax driven. The fact that the residence State denies such a relief under its domestic anti-avoidance 
rule does not mean that the source State has incorrectly applied the treaty. There is thus no reason 
for the source State to forego its taxing rights under the treaty in that case. An example is the 
Austrian case law discussed infra sub 4.2.8. The Austrian tax authorities denied the participation 
exemption on dividends distributed by an Irish IFSC to its Austrian parent company on the basis 
of Austria’s general anti-avoidance rule. They claimed that the structure had no other business 
purpose than realizing a tax saving. The resulting denial of the participation exemption had the 
effect that the Irish income was taxed twice. Again double taxation will be eliminated within the 
terms of Art. 23 OECD MC. However, Art. 23 OECD MC does not provide for the elimination of 
economic double taxation on dividends (see infra 6.4). Arguably Art. 22 (1) of the Austria/Ireland 
treaty (Art. 23 A (2) of the OECD MC) requires Austria to give a tax credit for the Irish 
withholding tax imposed on the dividend, if any, but not for the (albeit moderate) Irish corporate 
tax imposed on the IFSC’s profit. Thus, international double taxation is not resolved. Such case 
law does not accord with the thesis submitted before, i.e. the domestic anti-avoidance rule should 
not be given effect if it leads to unresolved double taxation as such is the primary objective of the 
treaty which should always prevail (see supra margin nos. 62 and 142)419.  
 
163. Authors have expressed their preference to counter abuse of tax treaties through the 
inclusion of specific anti-avoidance provisions in tax treaties rather than through the application 
of general domestic anti-avoidance provisions or judicially developed doctrines or domestically 
enacted anti-treaty shopping provisions420. The main advantage of such specific treaty provisions 
is that they provide more certainty to taxpayers than most of the broadly formulated domestic 
general anti-avoidance provisions or doctrines421. Another advantage is that a non-uniform 
application and interpretation of treaties and unresolved double taxation that may result therefrom 
is avoided. J. Sasseville (Staff member Secretariat OECD Committee on Fiscal Affairs) has 
nevertheless drawn the attention to the risks of relying extensively on specific treaty anti-abuse 

                                                      
418 Avoidance of double taxation as a result of a recharacterization by the source State may be more complicated if 
three States are involved. If in case of a conduit arrangement the source State (S) alleges that e.g. interest is not paid to 
(or beneficially owned by) a resident of the conduit State but by a resident of the State of residence of the ultimate 
creditor (R) and levies withholding tax under the treaty between S and R, obviously the conduit State will not give 
credit for the tax imposed by S and the fact that S has recharacterized the income as being paid to a resident of R will 
not prevent the conduit State from levying withholding tax under the treaty between the conduit State and R. 
Presumably R will not be prepared to give credit for the withholding taxes imposed by both S and the conduit State.   
419 Perrou, K., The Juridical Application of Anti-Avoidance Doctrines in Greece and its Impact on International Tax 
Law, Intertax, 2006, 110. 
420 van Weeghel, S., Improper Use of Tax Treaties, Kluwer Law International, 1998, 260. 
421 Sasseville, J., Tax Avoidance involving Tax Treaties, Praxis des Internationalen Steuerrechts, Festschrift für Helmut 
Loukota zum 65. Geburstag, Lang, M., Jirousek, H. (eds.), Linde Verlag Wien, 2005, 457. While that view may be 
correct in respect of the “Limitation on Benefits”-clauses suggested by the Commentary that apply one or more 
mechanical tests (see e.g; § 13-20 Commentary on Art. 1), it is not correct for all such clauses. The clause suggested by 
§ 21.4 of the Commentary according to which the benefits of  Art. 10-12 are refused if the main or one of the main 
purposes of the creation or assignment of shares, debt-claims or intangible rights is to claim the advantages offered by 
the aforementioned Articles, relies heavily on the taxpayer’s intention and thus is not the kind of provision that offers a 
lot of certainty to taxpayers.    
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rules to deal with treaty abuse strategies422. In essence, he mentions three reasons. The first reason 
is one of equity. One can only design specific anti-avoidance provisions in tax treaties once a 
particular treaty abuse strategy has been identified. Taxpayers that have first used it are unduly 
advantaged. Secondly, such rules are complex and difficult to negotiate. Once they are included 
in tax treaties, they are difficult to amend since tax treaties are not apt to frequent renegotiation 
and modification (see supra margin no. 21). It is further argued that such rules are more likely to 
be interpreted literally423. Taxpayers may thus be tempted to structure their affairs to stay out of 
reach of a specific treaty anti-abuse provision. If they are successful in doing so, they are able to 
take advantage of the difficulty to renegotiate the treaty for a considerable period of time. 
Thirdly, the inclusion of specific anti-abuse provisions in tax treaties may create an expectation 
on the part of the taxpayer that all avoidance strategies will be dealt with by the specific rules 
provided for by the treaty and cannot be challenged by the domestic anti-avoidance provisions 
and doctrines424. These arguments have presumably convinced the OECD Committee on Fiscal 
Affairs. According to § 9.6 and 12 of the Commentary on Art. 1, domestic anti-avoidance rules 
and specific anti-abuse rules in tax treaties are not mutually exclusive425. In particular in respect 
of J. Sasseville’s third objection the question arises whether an arrangement that has been 
structured so as to stay out of reach of a specific treaty anti-abuse rule, can still be challenged 
under a general or even specific domestic anti-avoidance rule. § 9.6 and 12 of the Commentary on 
Art. 1 may be read as to suggest that the answer is affirmative. However, in my view there is a 
more nuanced answer to this question. Assume e.g. that a company that is a resident of State A is 
engaged in a trade or business in that State and provides financing to an operating subsidiary 
based in Belgium. The State A company falls within the “activity”-proviso included in the 
“Limitation on Benefits”-provision of the treaty between A and Belgium426 and thus qualifies for 
interest withholding relief in Belgium. However, the State A company is wholly controlled by 
shareholders resident of State C and has obtained loans from such shareholders with a view to 
accord the financing to the Belgian company. Thus, economically the Belgian withholding tax 
relief benefits to third country residents. In my opinion Belgium is precluded from applying the 
Belgian GAAR to deny the withholding tax relief in such a case. The treaty provision is a “lex 
specialis” specifically addressing treaty shopping. It expresses the common intention of the treaty 
partners as to what they consider to be an abuse of the treaty. In Belgium treaties prevail over 
domestic law. Also, the application of a treaty on the basis of the treaty partner’s common 
understanding of the meaning of the treaty terms is far more preferable than a unilateral 
application of domestic provisions to the treaty. Thus, where treaty shopping is addressed 

                                                      
422 Sasseville, J., Tax Avoidance involving Tax Treaties, Praxis des Internationalen Steuerrechts, Festschrift für Helmut 
Loukota zum 65. Geburstag, Lang, M., Jirousek, H. (eds.), Linde Verlag Wien, 2005, 457-458. 
423 In many instances, the aforementioned Limitation on Benefits-clauses providing for precise criteria (mechanical 
tests) do not lead to another interpretation than a literal one. Such exactly offers certainty to taxpayers.  
424 That particular risk was identified by Canada when a comprehensive Limitation on Benefits-clause was added to the 
US/Canada treaty in 1995. Unusually such clause operates unilaterally so as to allow the US to deny treaty benefits. 
Canada then requested to add § 7 to Art. XXIXA to preserve the application of its domestic anti-avoidance rules to 
abuses of the treaty (see infra 4.2.6). 
425 Authors have expressed a similar view long before the 2003 revision to the Commentary. See e.g. Laule, G., How 
Domestic Anti-Avoidance Rules Affect Double Taxation Convention, Proceedings of a Seminar held in Toronto, 
Canada, in 1994 during the 48th Congress of the International Fiscal Association, Kluwer Law International, 1995, 41. 
However, the OECD’s position on treaty shopping and the way to cope with it is not entirely consistent. For example, 
with respect to the facts of the Lamesa-case, the Australian treaty shopping-case discussed supra sub 3.3.4.2. the OECD 
takes the position that the interposition of a holding company to own the real estate with a view to sell the shares of the 
company rather than the real estate, is an abuse of the treaty (Art. 13 (1) OECD MC). But the OECD condemns the 
practice of States to enact specific anti-avoidance legislation which deems the sale of the shares to be a sale of real 
property. According to the OECD such legislation contravenes the provisions of Art. 13 OECD MC (OECD, Tax 
Treaty Override, Paris, 1982, § 31 et seq.). For that reason in 2003 the OECD has enacted new Art. 13 (4) OECD MC. 
426 E.g. the “Limitation on Benefits”-clause of the Belgium/USA tax treaty (Art. 12 A (1) (b)) or the clause suggested in 
§ 19 (b) or § 20 (3) of the OECD Commentary on Art. 1 
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specifically in the treaty it must be challenged by virtue of the specific treaty provisions. A 
fortiori Belgium would be precluded from applying a domestic anti-avoidance provision 
specifically addressing treaty shopping if that provision would not accord with the terms of the 
treaty provision (see also margin no. 62)427. The answer does not differ if the treaty between A 
and Belgium would not include a “Limitation on Benefits”-clause providing for mechanical tests, 
but a rather general one like the clause suggested by § 21.4 of the Commentary according to 
which a taxpayer cannot avail himself of the benefits of Art. 11 if the main or one of the main 
purposes of the creation or assignment of the debt-claim is to claim relief under Art. 11 (e.g. the 
Belgium/Latvia treaty, see infra 7.2.2.4). If it is agreed that the State A company meets the treaty 
test (i.e. there is a good business purpose), it is impossible that it will fail to meet the purpose-test 
under the Belgian GAAR428. The inclusion of a specific anti-treaty shopping clause in the treaty 
does of course not restrict Belgium’s rights to apply its domestic anti-avoidance provisions to 
other forms of treaty abuse, provided that such is supported by the text of the treaty and the 
common intention of the parties thereto429. S. van Weeghel addresses yet another issue. If the 
OECD invites Member Countries to include specific anti-abuse provisions to strike down 
particular forms of perceived improper use of the treaty (e.g. treaty shopping; double non-
taxation) and States do not include such provisions in their treaties, the question arises whether 
such States are precluded from applying their domestic anti-avoidance provisions to challenge a 
scheme of treaty abuse. According to the author there is support for such a position in the Dutch 
case law on “fraus legis” in a domestic setting430. In my view, no such argument can be made 
under Belgian law.    
 
164. It is remarkable that the OECD does not undertake any effort to justify the application of 
domestic anti-avoidance rules to tax treaties by referring to the various provisions included in tax 
treaties that invite the application of domestic law, such as Articles 3 (2), 10 (3) etc. OECD MC. 
As said before (see 2.2.2), subject to the limitations imposed by the general rule of interpretation 
laid down in Art. 31 VC and/or the express limitations included in the OECD MC itself (e.g. the 
context of the treaty requiring that no use is made of the domestic law meaning of an undefined 
term), application of domestic anti-avoidance rules may be justified under such provisions of the 
OECD MC.  
 
165. In view of the fact that the Commentary on Art. 1 has been completely reversed since 1977 
and that a significant part of that reversal took place at the occasion of the 2003 Commentary; 
that several positions expressed in the 2003 Commentary are questionable and that six Member 
Countries recorded serious observations on such Commentary, the question arises what value 
must be attached to the 2003 Commentary for purposes of interpreting treaties, in particular those 
that were entered into between OECD Member Countries prior to 2003. I have, together with a 
group of authors, written that such treaties should not be interpreted on the basis of the 2003 
Commentary but on the basis of the Commentary existing when the particular bilateral tax treaty 

                                                      
427 E.g. a provision according to which a non-resident company is not entitled to claim withholding tax relief to the 
extent that the company is controlled by shareholders that would not have qualified for such relief if they received the 
income directly and which does not include an activity or business purpose test. Belgium has currently no such rule. 
But see the discussion infra sub 6.7. 
428 For a discussion of the scope of the purpose-test of the Belgian GAAR, see Part 2, 3.2.3.2.6. 
429 Martin Jiménez, A., Domestic Anti-Abuse Rules and Double Taxation Treaties: a Spanish Perspective – Part II, 
Bull. I.B.F.D., 2002, 621; Vogel, K., Klaus Vogel on Double Taxation Conventions, Kluwer Law International, 1997, 
Third edition, 122. 
430 Arnold, B., van Weeghel, S., The Relationship Between Tax Treaties and Domestic Anti-Abuse Measures, Tax 
Treaties & Domestic Law, EC & International Tax Law Services, vol. 2, IBFD Publications, 2006, 100. 
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was concluded431. When a treaty was negotiated between two OECD Members at a time when the 
Commentary indicated that domestic anti-avoidance measures had to be confirmed in the treaty to 
be effective and cited the principle of “pacta sunt servanda” of Art. 26 VC in support of that 
view and nothing in the OECD MC (or the particular bilateral treaty) stated that its object and 
purpose included the prevention of tax avoidance, taxpayers and Courts could and should 
continue to interpret such a treaty based on the Commentary current at the time it was made, even 
if such Commentary may have misinterpreted international law432. In those circumstances, a 
strong argument can be made that when domestic anti-avoidance rules have not been confirmed 
in the treaty, the treaty partners when negotiating the treaty had no common intention to apply 
any such rules.  
 
166. The question also arises what is the effect of the observations could by the six countries on 
the 2003 Commentary for the interpretation of their tax treaties concluded after the 2003 
Commentary. It could be argued that if those countries want their views, as expressed in the 
observations, to prevail, they must ensure that an explicit provision to that effect is included in 
their bilateral tax treaties. In the absence thereof, it must be concluded that the observing 
countries will not apply their anti-avoidance rules, but that the other (non-observing) States are 
not precluded from applying their rules433. Together with a group of authors, I have expressed a 
different view. As the observing country may on the basis of good faith be expected not to apply 
its anti-avoidance rules, the observations in the Commentary should be construed as referring to 
the application of the anti-avoidance rules by the other State. The observation must thus be 
interpreted as a statement that the observing country does not agree that such rules be applied by 
countries that enter into tax treaties with the observing country. What then is the effect of such an 
observing country entering into a tax treaty with a non-observing country and such treaty is silent 
on the issue of the application of domestic anti-avoidance rules? As I have already noted (see sub 
2.3.2.1), the Commentary existing at the time the treaty is concluded, when the bilateral treaty 
follows the OECD MC, although not legally binding, can be presumed to reflect generally the 
intentions of the treaty negotiators particularly if the treaty is between two OECD Member 
Countries. Consistent with the Introduction to the current Model, according to which States 
should follow the Commentary subject to their observations434, it may follow that the 
observations made by a Member Country and recorded in the Commentary may, in the absence of 
evidence to the contrary, impliedly be considered to reflect the intentions of the observing 
country at the time of conclusion of the bilateral treaty. In these circumstances and on the 
assumption that countries negotiate their treaties in good faith – which implies that they have the 
Commentary in front of them or, if not, that the observing country reiterates its observation 
during the negotiations - it may reasonably be assumed that the other State has knowledge of such 
observation. If in that case the non-observing State fails to express an objection during the treaty 
                                                      
431 Ward, D., et alia, The Interpretation of Income Tax Treaties with Particular Reference to the Commentaries on the 
OECD Model, I.B.F.D. Publications, 2005, 91-92. Concurring : Perrou, K., The Judicial Application of Anti-Avoidance 
Doctrines in Greece and its Impact on International Tax Law, Intertax, 2006, 110. 
432 Contra: Martin Jiménez, A., The 2003 Revision of the OECD Commentaries on the Improper Use of Tax Treaties: A 
Case for the Declining Effect of the OECD Commentaries?, Bull. I.B.F.D., 2004, 28.  The author believes that the 2003 
Commentary must be used to interpret treaties concluded prior thereto because the former Commentary, based on 
“pacta sunt servanda” was wrong. 
Arnold and van Weeghel submit that where a domestic anti-avoidance provision or doctrine is not of a “fact finding”- 
nature (see supra margin no. 158), the value of the new Commentary is questionable and such Commentary should not 
be used. The authors further expect that the new Commentary will generally not be used to interpret earlier treaties in 
the Netherlands. (Arnold, B., van Weeghel, S., The Relationship Between Tax Treaties and Domestic Anti-Abuse 
Measures, Tax Treaties & Domestic Law, EC & International Tax Law Services, vol. 2, IBFD Publications, 2006, 101, 
112, 117-118. 
433 Arnold, B., Tax Treaties and Tax Avoidance: The 2003 Revisions to the Commentary on the OECD Model, Bull. 
I.B.F.D., 2004, 259. 
434 OECD Commentary, Introduction, § 30 jo. § 33-35. 
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negotiations to the declared position in the observation, it may well be argued that it has accepted 
the other State’s position and thus that it agrees not to apply its domestic anti-avoidance 
provisions435. The foregoing discussion concerns the observations recorded in the Commentary 
prior to the conclusion of a bilateral tax treaty. A different analysis may be appropriate in respect 
of the interpretive value of observations made to the Commentary after the conclusion of a 
particular bilateral treaty. Generally, where an observation is made with respect to a statement in 
the Commentary that reverses an earlier generally accepted OECD position, an inference may be 
made that the observing Countries continue to adhere to the position reflected in the earlier 
Commentary. I think this point can be made in particular in respect of the observations registered 
by Luxembourg; the Netherlands; Ireland and Switzerland on the 2003 Commentary on Art. 1. 
Such observations must be considered when interpreting treaties concluded prior to the 2003 
Commentary. 
 
4.1.3. CONCLUSION 
 
167. Although the recommendation in the OECD Report on Harmful Tax Competition was to 
remove any uncertainty or ambiguity regarding the compatibility of domestic anti-abuse measures 
with the OECD MC and the 2003 revision of Commentary to Art. 1 is the result of such a 
recommendation, it is believed that the OECD has not accomplished its mission. The above 
observations make this amply clear. Also the Commentary still fails to express a comprehensive 
and unambiguous view on the very point of the compatibility of domestic anti-avoidance 
provisions and tax treaties. For instance, where § 9.2 the Commentary on Art. 1 concludes with 
respect to the relationship between tax treaties and the anti-avoidance rules of domestic law: 
”Thus, as a general rule, there will be no conflict between such rules and the provisions of tax 
conventions”, in matters of thin capitalization § 3 of the Commentary on Art. 9 and § 35 of the 
Commentary on Art. 11 state that domestic thin capitalization rules will apply to cross-border 
situations covered by a tax treaty to the extent that the domestic rules accord with the provisions 
of the treaty, such as Art. 9 OECD MC436. This different treatment is hardly justifiable. Oddly 
enough, the position of the Commentary regarding thin capitalization rules is much more 
balanced and more in line with the above analysis. Such leaves the impression that the 
Commentary on Art. 1 OECD MC only deals with general anti-abuse provisions and judicial 
doctrines and with CFC-Legislation, but leaves all sorts of specific anti-avoidance provisions 
(such as thin capitalization rules, but also all kinds of deeming provisions such as rules on 
notional or fictitious income; exit taxes on shareholdings and pension claims; recaptures of 

                                                      
435, Ward, D., et alia, The Interpretation of Income Tax Treaties with Particular Reference to the Commentaries on the 
OECD Model, I.B.F.D. Publications, 2005, 77-78 and 113-114. We have also written that a different view could be that 
a presumed unilateral declaration by one State (i.e. that the Commentaries govern the interpretation) constitutes an 
objection to the presumed unilateral declaration by the other State (i.e. that the observation governs the interpretation) 
so that neither interpretation would govern the case. In such a case a competent authorities procedure or the courts 
should resolve the issue by resorting to Art. 31 and 32 VC and principles of logic and good sense without the aid of the 
Commentary and the observation. 
436 A member of the Committee of Fiscal Affairs of the OECD suggests that the Commentary on Art. 1 is limited to 
arrangements that abuse tax treaties and that thin capitalization rules are not envisaged by such Commentary because 
they are not provisions that aim to strike down an abuse of a tax treaty (Sasseville, J., Tax Avoidance involving Tax 
Treaties, Praxis des Internationalen Steuerrechts, Festschrift für Helmut Loukota zum 65. Geburstag, Lang, M., 
Jirousek, H. (eds.), Linde Verlag Wien, 2005, 463). It is true that several parts of the Commentary on Art. 1 relate to 
treaty abuse. However, § 7.1 of the Commentary seems to deal with all kind of tax avoidance schemes, regardless 
whether they circumvent provisions of domestic law sensu stricto or of tax treaties. Also, certain thin capitalization 
schemes may be regarded as treaty abuse, i.e. those that aim, amongst others, to avoid the levy of dividend withholding 
tax (see infra 6.2). And finally, § 22 of the Commentary characterizes the incorporation of a base company as a treaty 
abuse, which in my view is questionable as in essence it amounts to exploiting differences between the tax systems in 
the various jurisdiction and to make use of the principle of deferral (see infra margin no. 360).   
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pension rights in case of emigration etc.) untouched437. However, in my view with respect to 
these specific anti-avoidance provisions the issue is exactly the same and the mandate of the 
Committee on Fiscal Affairs was broad enough to cover those specific provisions as well (see 
margin no. 149). 
 
4.2. Analysis of international case law  
 
168. In this Section I will discuss some case law selected from nine countries that have dealt with 
the relationship between tax treaties and domestic anti-avoidance provisions (whether general or 
specific) or judicial doctrines. First I discuss the countries that have not been prepared to apply 
there domestic provisions and doctrines to cases of treaty abuse and I move to those that have 
been doing so to a lesser or greater extent. 
 
4.2.1 BELGIUM 
 
169. As discussed earlier Belgian courts held that the Belgian exit tax-provision that was enacted 
with the aim to counter tax motivated emigration infringed the “Pension”-Article of the 
Belgium/France treaty. They did not interpret the treaty to prevent its alleged abuse, but applied 
the plain words of the treaty, that precluded the application of the exit tax. They added that in 
order for the domestic anti-abuse provision (which was a set of fictions) to be applied to residents 
of France, the treaty should have provided a safeguarding clause to that effect. The Supreme 
Court refused to elevate the avoidance of double non-taxation to a treaty objective. It also relied 
on the plain words of the treaty, which did not provide for a “subject to tax”-clause (see supra 
footnote under margin no. 8 and margin no. 54). 
 
4.2.2. FRANCE 
 
170. The French tax authorities have attempted to apply their general anti-abuse rule (“abus de 
droit”) to a treaty shopping case. A French company had borrowed funds from a German related 
company that obtained those funds under a loan from an Antillian company. Under the Interest 
Article of the 1959 France/Germany tax treaty (which does not provide for a “beneficial 
ownership”-test, see infra 7.1) the German company claimed to be exempt from French 
withholding tax. The language used in the loan agreements and the facts made it clear that the two 
loans were connected. The German company made a margin of 0,25% on the interest received 
and paid out. The tax authorities invoked the back-to-back character of the loans and argued that 
the German conduit company had abused the provisions of the treaty.  In order to be successful in 
denying relief for withholding tax on the interest under the “abus de droit”-doctrine, the French 
tax authorities had prove that the taxpayer’s sole intention was the avoidance of tax438. The Court 
of Appeal did not examine the basic question whether the French authorities could apply the 
“abus de droit”-doctrine to a case of treaty abuse but concluded that the tax authorities failed to 
prove that the scheme was solely motivated by tax mitigation objectives439. The case was not 
appealed to the Supreme Court and the decision of the Court of Appeal is not instructive with 
respect to the interpretation of the treaty. The decision suggests though that the French tax 

                                                      
437 This conclusion is confirmed by a member of the Committee of Fiscal Affairs of the OECD; see Sasseville, J., Tax 
Avoidance involving Tax Treaties, Praxis des Internationalen Steuerrechts, Festschrift für Helmut Loukota zum 65. 
Geburstag, Lang, M., Jirousek, H. (eds.), Linde Verlag Wien, 2005, 464.  
438 At least if the transaction  is not a sham or a fiction. See Part Two, 3.2.1. (margin no. 218). 
439 Court of Appeal Nancy, 14 March 1996, SARL Inter-Selection, RJF, 1996, no. 1329. The Court found that the tax 
authorities failed to prove that the loan was not entered into the interest of the French company and that the French 
company was in a position to negotiate the loan directly with the Antillian company. 
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authorities are not precluded from applying their general anti-avoidance rule to cases of treaty 
abuse440.  
 
171. The decision of the French Conseil d’Etat (the highest Court in income tax matters in 
France) and the lower Courts on the compatibility of the French CFC-Legislation and the 1966 
France/Switzerland tax treaty sheds a better light on how French Courts deal with the relationship 
between French anti-avoidance provisions and tax treaties. The question whether CFC-
Legislation conflicts with tax treaties – which is a quite technical one - and the case law on the 
technical aspects of the subject is dealt with in detail hereafter (see infra 6.3). I limit my 
comments here to the way in which the Courts handled the more general argument of the tax 
authorities that the purpose of the France/Switzerland tax treaty is the prevention of tax avoidance 
and that, accordingly, the treaty cannot preclude France from taking measures against tax 
avoidance and tax evasion. The Court of Appeal in the Schneider-case held that it did not appear 
from any of the provisions of the treaty that the objective of the fight against tax avoidance or tax 
evasion permits an exception to the distributive provision of the treaty (in particular Art. 7 (1))441. 
According to the Court, the fact that the CFC-Legislation aims at combating tax evasion (sic!) 
does not justify a breach of the treaty provisions442. On final appeal the Conseil d’Etat confirmed 
the decision of the Court of Appeal that the French CFC-Legislation was in breach of Art. 7 (1) of 
the treaty (see infra 6.3.3.2.)443. The Conseil d’Etat further observed that even if it had been 
established that the purpose of the French/Swiss treaty were to combat tax avoidance and evasion 
– a question which the Court left unanswered in view of the fact that such was not clear from title 
and preamble of the treaty -, this purpose does not permit to derogate from the terms of the treaty 
provisions. That would only be different if the treaty were to include express provisions to that 
effect. Accordingly, the Court implicitly admits the position expressed in the 1977 and (to a 
certain extent) in the pre-2003 OECD Commentary that if States wish to preserve their domestic 
anti-avoidance provisions to tax treaties they should include a specific safeguarding clause in 
their treaties (see supra 4.1).  
 
172. As will be explained later (see 6.3.3.2), in the CFC-cases the Courts focused on the text of 
the treaty provisions to be construed and their object and purpose. Nothing was said about the 
common intention of the parties. And even if the Courts would have considered such common 
intentions, they would have found that Switzerland disagreed with the interpretation given to the 
treaty by the French tax authorities (see the Swiss observations on the OECD Conduit and Base 
Companies Reports and on the Commentary on Art. 1, margin nos. 144 and 153). The alleged 
objective of the treaty to prevent tax avoidance and tax evasion was not considered because it was 
not proven and, even if it had been considered, the Conseil d’Etat observed that it could not affect 
its conclusion. Accordingly, the decisions in Schneider stand for the proposition that if a treaty 
has several objectives, including the prevention of tax avoidance, the latter would not have 
prevailed over the other objectives (i.e. the fair allocation of taxing rights and the relief for double 
taxation), which the Courts found to be clearly expressed in the terms of the treaty (compare with 
margin no. 162).  
 
                                                      
440 Lehérissel, H., Form and Substance in Tax Law, French Report, Cah. Dr. F. Int., vol. LXXXVIIa, IFA, 2002 Oslo 
Congress, Kluwer, 2002, 279-280.   
441 Court of Appeal Paris, 30 January 2001, 3 ITLR 2001, 529. 
442 The position of the Commissaire du Gouvernement is more to the point. According to the Commissaire there is no 
doubt that a State can protect itself against tax avoidance. However, such domestic measures may not conflict with the 
provisions of a tax treaty. The treaty at stake did not include the prevention of tax evasion as its stated purpose and was 
therefore not relevant for purposes of interpreting Art. 7 (1). The Commissaire did not want to take into consideration 
the OECD Commentary stating that CFC-legislation is not contrary to tax treaties as such Commentaries was issued 
after the year for which the litigation arose (1992 v. 1986). 
443 Conseil d’Etat, 28 June 2002, 4 ITLR 2002, 1077. 
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4.2.3. THE NETHERLANDS444 
 
173. At several occasions, Dutch Courts have dealt with the question whether the judicially 
developed “fraus legis”-doctrine can be applied to arrangements involving non-resident taxpayers 
based in a country with which the Netherlands has concluded a tax treaty. The cases involve two 
types of earning stripping- structures (so-called “cash box” and “holding”-schemes) which, if 
they would have occurred in a purely domestic setting, would have been successfully challenged 
with the “fraus legis”-doctrine. Under prior Dutch law, in a “cash box”-scheme a Dutch resident 
individual attempted to escape taxation in respect of dividends by having its Dutch personal 
holding company cause an operating Dutch subsidiary to distribute a dividend, have it sell the 
stripped shares to a newly incorporated Dutch holding company, following which the individual 
would sell the former holding, that became a “cash box”, to an accommodation party, typically a 
bank. The resulting capital gain used to be taxed at a lower rate than the applicable rate to 
dividends. Under a “holding”-scheme, the individual controlling a Dutch operating subsidiary 
incorporated a Dutch personal holding company. He subsequently sold the shares of the 
subsidiary to the holding against a note, thereby realizing a capital gain. The holding company 
caused the subsidiary to distribute its earnings as a dividend (enjoying the participation 
exemption) and used the dividend to pay of its liability under the note. Under application of the 
“fraus legis”-doctrine the capital gain was recharacterized as if it were a dividend. In purely 
domestic matters Dutch Courts endorsed the view of the tax authorities.  
 
174. The Dutch Supreme Court has been called to decide whether the “fraus legis”-doctrine could 
be applied where the individual selling the shares under a “cash box”-scheme was a resident of a 
treaty country, i.e. the US or Belgium. In the cases BNB 1994/259 and BNB 1994/294 the tax 
authorities argued that the sole purpose of these schemes was the avoidance of Dutch tax and that 
the capital gain had to be treated as income in respect of shares (i.e. a dividend) to the extent of 
the retained earnings of the company. As capital gains are only taxable in the residence State of 
the shareholder, while dividends are taxable both in the source State (the Netherlands at 5% or 
15% depending upon the case) and the residence State of the shareholder, the question was 
whether the recharacterized dividend under the “fraus legis”-doctrine was also a dividend for 
purposes of the Dividend-Article of the relevant treaty. According to the tax authorities the object 
and purpose of the treaty and in particular of the Dividend-Article would be frustrated if the 
Netherlands would let the gain untaxed. No direct allegation of abuse of the tax treaty was, 
however, made. The Dutch Supreme Court decided as follows: “Neither from the text of the 
treaty, nor from the explanations by the treaty partners it appears that they had the common 
intention to include, for the application of said Article (..), under dividends income (…) which is 
treated as dividend with the application of the doctrine of fraus legis under the national law of 
the state in which (the distributing company) has its residence (…). The position advocated by the 
Underminister of Finance before the Hoge Raad that in case of non-taxability of the income in 
the Netherlands the object and purpose of the treaty would be ignored is not supported in the text 
of the treaty or by the explanations of the contracting states”445. In the cases BNB 1995/150 and 

                                                      
444 For purposes of this discussion the theory developed by some authors that the judicial doctrine like the Dutch “fraus 
legis” is only concerned with treaty interpretation (rather than with the relationship between national anti-avoidance 
rules and tax treaties) is not followed (see margin no. 158). 
445 Hoge Raad, 29 June 1994, BNB, 1994/295; Hoge Raad 15 December 1993, BNB, 1994/259. These cases are 
discussed by van Weeghel, S., Improper Use of Tax Treaties, Kluwer Law International, 1998, 172-178. 
There are other cases in which the Dutch Supreme Court has allowed the tax authorities to apply ‘fraus legis” to a 
cross-border situation. Such is in particular the case in its decisions of 8 January 1986 (BNB, 1986/127) and of 28 June 
1989 (BNB, 1990/45). However, I have not retained these cases as they involve transactions between Dutch and Dutch 
Antilles residents and thus the application of the Tax Arrangement of the Kingdom of the Netherlands, not a tax treaty 
but a set of rules that are part of Dutch domestic law. Secondly, there is disagreement amongst authors whether the 
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2003/285c, which involved “holding”- structures or more complex variants thereof, the tax 
authorities apparently tried to stay away from the Supreme Court decisions in the two former 
cases446. They did not allege that the scheme frustrated the object and purpose of the Dividend-
Article of the treaty and a fortiori not that the scheme abused the treaty. Rather, they argued that 
the scheme was an integrated set of transactions, the sole or predominant purpose of which was to 
avoid Dutch dividend withholding tax and that it was thus contrary to the object and purpose of 
the Dutch laws on dividend withholding tax. To achieve that goal they did not recharacterize the 
capital gain into a dividend but treated the dividend distributed by the Dutch operating subsidiary 
to the Dutch holding as a dividend distributed by the subsidiary directly to the non-resident 
shareholder. So, instead of substituting one item of income for another (as under the previous 
cases), the tax authorities eliminated a transaction and a taxpayer from the scheme (the sale of 
shares to the holding company) and thus ignored the dividend distribution that actually occurred. 
The Supreme Court did not follow that argument either. In BNB 2003/285c the Supreme Court 
held that even if the sole or predominant motive of the scheme was to frustrate the object and 
purpose of the Dutch laws on dividend withholding tax, the Dividend Article of the 1970 
Netherlands/Belgium tax treaty precludes such a taxation of dividends. The Court observed that: 
“Nothing indicates that the contracting states had the common intention in the present case – 
where a resident of Belgium alienates the shares of a company resident of the Netherlands to 
another resident of the Netherlands and where the right to assess tax on the capital gain is 
conferred to Belgium – to characterize the distributed dividends as being paid to a resident of 
Belgium. The tax inspector wants to tax the dividends distributed to C NV as if they had been 
distributed to B. Art. 10 does not allow such a taxation. No other provision of the treaty confers 
the right to tax the dividends to the Netherlands”447. 
 
175. In my view the Dutch Supreme Court has not a priori excluded the application of the “fraus 
legis”-doctrine to cases of treaty abuse or more generally to tax avoidance structures involving 
tax treaties. In each case the Dutch Supreme Court has investigated whether the result obtained 
from applying “fraus legis” (i.e. a recharacterization of income or redetermination of the recipient 
of the income) is in accordance with the common intention of the Contracting States as expressed 
in the text of the relevant treaty provision and its context (i.e. the reference to “the explanation of 
the Contracting States”). This is not to say that the Court applied a literal reading of the relevant 
                                                                                                                                                              
Court actually applied “fraus legis” or rather arrived at its conclusion under an independent fiscal determination of 
facts (compare: Kemmeren, E., De Hoge Raad heeft de dividendbelasting afgeschaft, W.F.R., 1995, 360 and Wattel, P., 
Noot onder Hoge Raad 19 Mei 1994, BNB, 1994, 253). 
446 Hoge Raad 6 December 2002, BNB, 2003/285c; Hoge Raad, 15 March 1995, BNB, 1995/150. 
447 The last part of this observation, which does not appear in the ruling  in the other cases is a reference  to the 
argument developed by the AG. In his opinion, the AG argued first that Art. 10 of the treaty precluded the Netherlands 
from levying dividend withholding tax and that Art. 13 was controlling. Under Art. 13 there was a capital gain which is 
taxable only in Belgium. Secondly, he argued that if Art. 13 would not apply, the Other Income-Article of the treaty 
was controlling. According to the AG the Other Income-Article is applicable if the Court were prepared to follow the 
tax inspector’s argument that for tax purposes a dividend is distributed by a Dutch company to a resident of Belgium 
whereas in reality there was one paid by a Dutch company to another Dutch company. If I understand the AG correctly, 
his position is that for tax purposes there is a kind of deemed or fictive dividend originating in the Netherlands and paid 
to a resident of Belgium. Under the Other Income-Article such dividend would then only be taxable in the State of 
residence of the recipient of the income. It is not clear whether the Court’s observation – which does not expressly refer 
to the Other Income-Article - must be read as an agreement with the AG or not. 
S. van Weeghel observes that the Court has interpreted the treaty in good faith to avoid an absurd result (van Weeghel, 
S., Noot onder Hoge Raad 6 December 2002, BNB 2003/285c, 3157-3159). In my view the Court applied the principle 
of effectiveness (see supra margin no. 18) which indeed follows from the requirement to interpret in good faith. When 
the Court concludes that Art. 10, nor any other treaty provision is controlling, the result is that the situation is not 
protected by the treaty at all. As a result, the Dutch tax inspector is entitled to levy Dutch dividend withholding tax. It 
would have been unreasonable that the Court came to the conclusion that the parties did not have the common intention 
to apply “fraus legis” to a situation covered by the treaty and that the result of that finding is that the Netherlands can 
unrestrictedly levy withholding tax precisely on the basis of “fraus legis”.    
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provision. It interpreted the terms of the treaty in light of the common intentions of the 
Contracting State and the provision’s object and purpose and found no evidence that the parties 
commonly intended to include the result of “fraus legis” in the relevant treaty provision. It is not 
clear how, apart from the text of the treaty, the Court determined the intentions of the Contracting 
States. For instance, in none of the cases mention is made of the OECD Commentary, 
notwithstanding the fact that all treaties were treaties between OECD Member Countries 
following the OECD Model and the fact that § 28 and 29 of the Commentary on Art. 10 suggest 
that disguised dividends as determined under the tax laws of the Stare of the distributing company 
fall within the “Dividend”-Article. As there was no joint Memorandum of Understanding in 
respect of the relevant treaties, the Court presumably looked at the preparatory work in 
connection with the enabling legislation in both States (legislative history) and, eventually 
unilateral technical explanations at each side and tried to find whether there was something 
common in both States. The Court simply found no evidence of such common intention and 
therefore saw no reason to detract from the plain words of the treaty provision448.   
 
176. US authors have blamed the Hoge Raad for its “unprincipled formalism and confusion about 
treaty interpretation”449. It is argued that in case BNB 1994/259 involving the Dutch/US treaty 
the Court should have applied Art. 2 (2) of the treaty (equal to Art. 3 (2) OECD) as the term 
“dividend” was not defined in the treaty and that the result from applying “fraus legis” would 
then have come under the term “dividend” for purposes of applying Art. 10 of the treaty. It has 
further been argued that the context of the treaty did not require otherwise as the “context” 
includes the status of the legislation in the other State (see margin nos. 50-51) and under US law a 
transaction of this kind would equally lead to dividend treatment (i.e. a liquidating dividend). 
Such an interpretation of the treaty would have lead to a concordant result and the principle of 
reciprocity would have been respected (see margin nos. 51 et seq.)450. BNB 1994/294 involving 
the Belgium/Netherlands treaty gives rise to a similar issue. There the term “dividend” is defined 
in Art. 10 (3) in a classical OECD fashion (see infra 6.1.1.2), i.e. in part in an autonomous way 
and in part through a reference to the domestic tax laws of the Netherlands (“income from other 
corporate rights which are taxed in the State of residence of the distributing company in the same 
way as income from shares”). At first glance, such a provision is an open invitation to the Court 
to bring the result arrived at under “fraus legis” under the “dividend”- definition. The Court, 
however, decided that there was no evidence that the two States had the intention to bring the 
characterization resulting from “fraus legis” under such a definition. Authors have argued that the 
Court should have ruled that the payment was not a dividend under the treaty definition. Art. 10 
applies to dividends paid by a corporation of the Netherlands to e.g. a US resident. The 
shareholder did not receive a payment (and a distribution of profits) from the Dutch company of 
which the shares were sold. Payment by the US resident was received from a third party, i.e. the 
bank purchasing the shares of the “cash box”, and the seller had no shares (or other corporate 
rights) in the meaning of Art. 10 in the bank 451. In view of the 2003 decision of the Dutch Hoge 

                                                      
448 E. Kemmeren argues that the Supreme Court in the 2002-decision presumably also looked at the case law in other 
countries and anti-avoidance rules or doctrines in the other State (Belgium). (Kemmeren, E., Dividendbelasting & fraus 
legis : huidige stand van zaken, WFR, 2003, 133). The AG in a Supreme Court decision of 2006 denied this (Hoge 
Raad, 12 May 2006, case 39224, Opinion AG Van Balegooijen (Annex, 4.5.2.)). 
449 Katz, S., How Domestic Anti-Avoidance Rules Affect Double Taxation Convention, Proceedings of a Seminar held in 
Toronto, Canada, in 1994 during the 48th Congress of the International Fiscal Association, Kluwer Law International, 
1995, 34-36.  
450 For an overview of reasons why the Court may have considered that Art. 2 (2) of the treaty was not relevant; see van 
Weeghel, S., Improper Use of Tax Treaties, Kluwer Law International, 1998, 175-176.  
451 van Raad, K., How Domestic Anti-Avoidance Rules Affect Double Taxation Convention, Proceedings of a Seminar 
held in Toronto, Canada, in 1994 during the 48th Congress of the International Fiscal Association, Kluwer Law 
International, 1995, 33. 
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Raad on notional salary, it has been argued that in the current state of the jurisprudence of the 
Hoge Raad, a strong point can be made that the result of the recharacterization under fraus legis 
must be upheld for treaty purposes if the other State has enacted (either upon conclusion of the 
treaty or later) an anti-avoidance rule that would lead to a similar result (for a critical discussion 
see margin nos. 54-56)452.  
 
177. In an Opinion to a series of identical judgment of the Dutch Hoge Raad of 2006 the AG 
confirmed the position taken in this study that there can only be abuse of a tax treaty if the 
taxpayer acts with the sole intention to obtain tax advantages and his conduct frustrates the object 
and purpose of the relevant treaty provisions453. One of the cases involved a tax planning scheme 
in which a resident of the Netherlands who was a shareholder of a Dutch BV emigrated to 
Belgium in 1996 and a few weeks later moved the seat of effective management of the BV to 
Belgium. A decision to dissolve and liquidate the company was taken before the company’s seat 
was transferred but after the shareholder emigrated. The actual distributions of the liquidation 
proceeds were made after the transfer of the company’s seat. The scheme was conceived to avoid 
taxation of the liquidation profits in the Netherlands. At that time Belgium did not tax liquidation 
proceeds made by Belgian resident companies to Belgian resident shareholders. The Dutch tax 
authorities believed that the right of the shareholder to receive the proceeds accrued at the time 
the company was a resident of the Netherlands. They imposed 15 % Dutch dividend withholding 
tax against the shareholder on the ground that he received, as a Belgian resident, a Dutch sourced 
dividend (the liquidation proceeds being treated as a dividend for purposes of the 1970 
Belgium/Netherlands tax treaty). Unlike the other cases tax was not imposed under the Dutch 
“fraus legis”-doctrine. The Lower Court shared the view of the tax authorities and implicitly 
justified its decision on grounds of prevention of abuse of the tax treaty saying that the taxpayer 
acted with the sole intention to avoid Dutch tax and that “a reasonable application of the treaty” 
meant that liquidation distributions that have been determined prior to the transfer of the seat of a 
Dutch resident company but made thereafter are for tax purposes “allocated to the Netherlands”. 
The case was appealed to the Supreme Court. The AG opined that the first component of the 
definition of abuse of the tax treaty (i.e. the intention to avoid Dutch tax) was present but that the 
tax authorities and the Lower Court had failed to demonstrate to what extent the taxpayer 
frustrated the object and purpose of Art. 4 (Residence) and 10 (Dividend) of the treaty. In line 
with the Hoge Raad’s previous case law the AG investigated whether the Netherlands and 
Belgium had the common intention to include such liquidation distributions in Art. 10, either at 
the time the treaty was concluded or thereafter. He concluded that it did not follow from the text 
of the treaty, nor from the legislative history in connection with the approval of the treaty in the 
Netherlands and Belgium, nor from later declarations by both States that they had the common 
intention to earmark an emigration of a shareholder followed by an emigration of his wholly-
owned company in view of its liquidation as an abuse of the treaty. He added that his conclusion 
would not have been different had the treaty been drafted on the basis of the 1977 OECD 
Commentary, notwithstanding the fact that such Commentary characterizes tax driven emigration 
as a form of treaty abuse (see margin no. 98). According to the AG such in itself does not mean 
that both States had the common intention to characterize the factual pattern of the case as 
abusive. According to the AG for that to be the case the text of the treaty or a joint interpretive 
memorandum of both States is needed. This is a narrow view on the interpretive value of the 
                                                                                                                                                              
This argument may be stronger under the Belgian/Dutch treaty than under the Dutch/US treaty. See for further 
discussion infra (margin nos. 194 and 236-238). 
452 Arnold, B., van Weeghel, S., The Relationship Between Tax treaties and Domestic Anti-Abuse Measures, Tax 
Treaties & Domestic Law, EC & International Tax Law Services, vol. 2, IBFD Publications, 2006, 114. 
453 Hoge Raad, 12 May 2006, cases 39223 and several others, Opinion AG Van Ballegoiijen and annex. The cases are 
discussed by van Weeghel, S., de Boer, R., Anti-Abuse Measures and the Application of Tax Treaties in the 
Netherlands, Bulletin for International Taxation, 2006, 363. 
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Commentary current when the treaty was negotiated which is not shared in this study (see 
2.3.2.1)454. In practice it may well mean that if parties do not prepare a Joint Explanatory 
Memorandum upon entering into the treaty (as the Netherlands and Belgium exceptionally did 
when concluding the new treaty in 2002) the Court will not easily be prepared to detract from the 
wording of the treaty. The AG also added that his conclusion would not have been different had 
the treaty been signed after 1993 when Belgium enacted the Belgian GAAR and no joint position 
about the emigration-scheme would have been available. This may be seen as a reference to the 
decision of the Hoge Raad of 2003 where the Hoge Raad observed that undefined treaty terms 
could be interpreted according to later enacted domestic anti-avoidance provisions provided that 
the other State had a provision leading to a similar result (see margin no. 54-56). It is unclear 
where the AG is getting at as the case does not involve the interpretation of an undefined treaty 
term according to Dutch domestic law but a matter of interpretation of the treaty to prevent its 
abuse. In any event it is not obvious that in the reverse scenario the Belgian GAAR would permit 
a legitimate recharacterization of the liquidation proceeds as being of Belgian source. Under the 
2003 decision of the Hoge Raad such seems to exclude the application of Dutch law leading to 
that result.  
 
The Hoge Raad, in line with its earlier case law, held that the right of the shareholder to receive 
liquidation proceeds accrues only when the company makes the distribution and that at that time 
the company was a resident of Belgium so that the Netherlands could not tax. With respect to 
abuse of the treaty it decided in the following cryptic manner: “The Gerechthof’s decision is 
incorrect insofar as it expresses the opinion that the object and purpose of the treaty would be 
defeated if the liquidation distribution in question remained untaxed in the Netherlands. Because 
the treaty attaches consequences to the place of effective management of the company, it cannot 
be interpreted to the effect that the aim of the transfer would still be relevant to those 
consequences”455. This is a curious answer. It may even be read as a dismissal of the position that 
the treaty allows an interpretation to prevent its abuse. The Hoge Raad seems to suggest that the 
treaty must leave the facts (transfer of seat of effective management of the BV to Belgium) 
untouched. However, in case of interpretation of a tax treaty to give effect to the prevention of tax 
avoidance, the tax consequences normally attached to the facts are replaced by the tax 
consequences attached to the facts that respect the object and purpose of the treaty. Why did the 
Hoge Raad not say, in line with its decision of 1993 (see margin no. 174) : “The position of the 
Lower Court (…) that in case of non-taxability of the liquidation distribution in the Netherlands 
the object and purpose of the treaty would be ignored is not supported in the text of the treaty or 
by the explanations of the Contracting States”?456. 
 
178. The aforementioned decisions indicate that the “fraus legis”-doctrine can affect the 
application of a tax treaty if the common intentions of the Contracting States as materialized in 
either the text of the treaty or in declarations made at the time of conclusion of the treaty or later 
make clear that they both accept the application of that doctrine to well defined situations. For 
purposes of finding this common intentions no consideration was given to the OECD 
Commentary current when the treaty was negotiated, not withstanding the fact all treaties 
concerned were with OECD Member Countries. On the other hand, it is not clear from the 2006 

                                                      
454 Also, at that time the Commentary said that for States to be able to apply their national anti-avoidance measures 
they should expressly say so in the treaty. However, it must be remembered that this case does not involve the 
application of “fraus legis”. 
455 For the contrary view, see van Weeghel, S., Improper Use of Tax Treaties, Kluwer Law International, 1998, 140. 
456 van Weeghel, S., Noot under Hoge Raad arresten 39223 t/m 39225, 40450 t/m 40453, 41324, 41376 en 42522 (to 
be published in BNB, 2007) who also argues that the Court’s decision may be explained by the way the parties 
organized their defense. 
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judgment of the Hoge Raad, whether the Court accepts that abuse of the tax treaty can be 
prevented merely on the basis of interpretation of the treaty. 
 
4.2.4. GERMANY 
 
179. In Germany Courts have been called to hear cases on the compatibility of Germany’s a 
general anti-avoidance provision (Art. 42 AO “abuse of law”-provision) with tax treaties as well 
as of Germany’s specific anti-avoidance provision targeting at treaty and EC-Directive shopping 
(Art. 50 EstG). Hereafter I consider the case law concerning the general anti-avoidance provision 
first and then discuss the case law dealing with the specific anti-avoidance provision. 
 
180. According to Art. 42 AO a taxpayer cannot circumvent German taxes by an abusive choice 
of legal structures. According to the established case law of the Bundesfinanzhof such an abuse 
exits if a taxpayer chooses a legal structure that is (i) inadequate (“unangesmessen”) to the 
pursued economic objective; (ii) intended to reduce the German tax burden and (iii) is not 
justified by economic or other non-tax motives457. If Art. 42 AO applies the result may be 
substituted by a transaction that reflects the economic reality and which leads to taxation in 
accordance with the spirit of the circumvented tax provision. There is a wide body of case law 
that gives additional guidance for the determination as to when the interposition of a non-German 
conduit or base company constitutes an abuse of law. According to such case law there is such an 
abuse if (i) no economic or other relevant non-tax reasons exist for the establishment of the 
company or (ii) the company does not carry on an active business activity. The fact that the 
company is based in a low tax jurisdiction is a factor which increases the risk of upholding 
abuse458. However, where a German taxpayer interposes a German company, rather than non-
German company, typically his tax motives are not questioned provided that the interposition is 
not temporary459. If the interposition is temporary though, it is regarded as tax motivated. 
 
181. Traditionally Courts have only upheld abuse of law where a German resident interposed a 
non-German company and in doing so he reduced his German tax liability (through asset 
transfers; profit shifting etc.). Where non-German residents interposed a non-German company to 
derive German source income, abuse of law was not upheld, even if the scheme was set up to 
avoid German taxes. A clear example is to so-called Monaco-case. A Monegasque resident 
established a Swiss AG to acquire shares in a German company. This enabled him to claim a 
reduction of German dividend withholding tax under the 1931 Germany/Switzerland treaty 
(15%), that would not have been available had he received the dividends directly since Germany 
has no treaty with Monaco. The German tax authorities challenged this treaty shopping-scheme 
on the basis of art. 42 AO but the taxpayer prevailed460. The idea behind this case law is 
apparently that a non-resident who incorporates a non-resident company and who had no prior 
legal relationship with Germany and thus does not negatively affect an existing (latent) German 
tax claim cannot be said to act abusively461. Where, on the other hand, non-residents of Germany 
(i.c. two Dutch residents) interposed a wholly-owned Swiss company to take over the silent 
partnership interest of their sister in a German Offene Handelsgesellschaft in which they were the 

                                                      
457 See e.g. Bundesfinanzhof, 18 August 1999, IR 77/96, BStBl, II 2001, 43 with further references.  
458 For a discussion of this case law, see Loukota, H., International Tax Planning and Treaty Shopping- An Austrian 
View, Intertax, 1990, 353-354; Kemmeren, E., Fraus legis in het international belastingrecht, in het bijzonder met 
betrekking tot buitenlandse basisvennootschappen, W.F.R., 1987, 1185 et seq. More recent case law is cited in 
Bundesfinanzhof, 20 March 2002, 5 ITLR 2003, 589. 
459 See e.g. Bundesfinanzhof, 15 October 1998, III R 75/97, BStBl, II 1999, 119.  
460 Bundesfinanzhof, 29 October 1981, IR 89/80, BStBl, II 1982, 150. 
461 Kemmeren, E., Fraus legis in het international belastingrecht, in het bijzonder met betrekking tot buitenlandse basis 
vennootschappen, W.F.R., 1987, 1191. 



 345

active partners, the new structure affected an existing relationship with Germany. The Swiss 
company was set up to avoid the German tax liability normally attached to a partnership interest 
held by non-residents. It had no activity (other than holding the silent partnership interest), no 
personnel, no phone connection etc.. The Bundesfinanzhof considered that all requirements to 
uphold abuse of law were present462. In the late nineties the Bundesfinanzhof reversed its position 
and deemed abuse by non-residents of Germany under Art. 42 AO present, even where no pre-
existing legal relationship with Germany existed and no pre-existing German tax claim was 
annihilated463. The Bundesfinanzhof’s August 1997 decision, for example, involves a Dutch tax 
exempt pension fund that established two Dutch holding companies to acquire German real 
property. The interposed holdings had no substance (no personnel, office space or equipment) and 
had no German permanent establishment. To finance the acquisition of the German properties the 
holdings were highly leveraged by shareholder’s loans. The holdings reported the German source 
rental income in their German tax return, but deducted the interest on the shareholder’s loans. The 
German tax authorities denied the deduction on the ground of Art. 42 AO. The Bundesfinanzhof 
held that the sole purpose of interposing the highly leveraged Dutch holdings was to formally 
shift the Dutch pension fund’s rental income – that would normally have been taxable in 
Germany – to the holdings that did not pay German tax because of the high leverage. The Court 
found the structure abusive and said that the gross rental income could be attributed to the 
pension fund for taxation purposes under Art. 42 AO464. 
 
182. This trend has been confirmed in a 2002 decision which in essence concerns a case of 
shopping of the Parent/Subsidiary Directive, but the Court also considered the relationship 
between Art. 42 AO and German tax treaties465. A  Dutch BV, controlled by a shareholder 
resident in Bermudas which in turn was held by shareholders resident in Bermudas, the United 
States and Australia, owned shares in a German operating subsidiary. The German subsidiary 
distributed a dividend to the Dutch BV and the latter claimed the reduced dividend withholding 
tax (5%) under the Directive. The German tax authorities refused. Relying on Art. 42 AO, they 
asserted that the interposition of the Dutch BV was an abuse of the Directive because the 
company was set up to channel German dividends to third country residents that are not eligible 
for the benefits of the Directive. There is no indication in the decision that the Dutch company 
was formed at the time its shareholders held a stake in the German subsidiary. Thus there is no 
indication that the interposition of the Dutch BV aimed at annihilating an existing (latent) 
German withholding tax claim on dividends. Nevertheless, the Bundesfinanzhof sided with the 
tax authorities. It held that civil law constructions should not be upheld for purposes of applying 
the Directive in case of abuse. The Dutch BV was found to abuse the Directive. It was a letterbox 
company, without personnel, equipment etc. and was managed by executives of other Dutch 
affiliated companies. It had, apart from holding the shares in the German subsidiary, no other 
activity. The taxpayer advanced economic justifications for the setting up of the Dutch holding 
company. He essentially explained why and how the group’s European engagements were 
concentrated within the Netherlands. The Court rejected that argument saying that the fact that 
there were business motives for the group to be present in the Netherlands from where it develops 
and coordinates its European activities does not explain and justify why a Dutch holding was set 
up as a letterbox company to hold the interest in the German subsidiary. According to the Court 

                                                      
462 Bundesfinanzhof, 10 November 1983, IV R 62/82, BStBl, II 1984, 605. 
463 Bundesfinanzhof, 29 October 1997, I R 35/96, BStBl, II 1998, 235; Bundesfinanzhof 27 August 1997, I R 8/97, 
BStBl., II 1998, 163. The latter case is discussed by Blumenberg, J., German Tax Court Reverses Application of Anti-
abuse Rule to Nonresidents’ Foreign Base Companies, Tax Notes International, 1998, 1913. 
464 However, in a 2004 decision, involving a similar factual pattern the Court held for the taxpayer because it found that 
organizational reasons and reasons of liability justified the interposition of the Dutch companies (Bundesfinanzhof, 17 
November 2004, Deutsches Steuerrecht Entscheidungsdienst, 2005, 580). 
465 Bundesfinanzhof, 20 March 2002, 5 ITLR 2003, 589. 
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the presence of other group companies in the Netherlands explains that such companies carry on 
an active economic activity there but such activities are not attributable to the Dutch BV and thus 
do not justify the interposition of the BV. In this case, unlike the previous ones, the relationship 
between German domestic law and German treaties was – albeit briefly – discussed. The Court 
observed: “The application of Art. 42 AO as a national rule of allocation of income is not affected 
by the double taxation convention between Germany and the Netherlands (“Gleichermassen 
bleibt Art. 42 AO als nationale Zurechnungsvorschrift von dem hier einschlägigen DBA 
unberührt”). The question whether treaty relief may be withdrawn by Art. 42 AO may, within a 
legal system, only be asked if the person who receives the income, and by this the taxpayer who is 
entitled to be discharged from double taxation by the treaty has been determined according to the 
principle of domestic law”.  Although this passage is not crystal clear the Court presumably 
means, in accordance with § 9.2 and 22.1 of the OECD Commentary on Art. 1, that the German 
domestic anti-avoidance rule determines the facts that give rise to German tax liability (i.e. who is 
the taxpayer deriving the income) and that such a fact finding-rule is not affected by the treaty. 
Although this case involves Directive shopping and not treaty shopping and although the 
Directive allows the application of domestic anti-avoidance rules to prevent its abuse (Art. 1 (2), 
a provision that was only marginally discussed by the Court), the Court’s conclusions in my view 
apply to treaty shopping cases as well, in particular in view of the Court’s dicta on the 
relationship between Art. 42 AO and the German treaties. 
 
183. In 2004 the Bundesfinanzhof again reversed its position466. The case involved a German 
financial institution that held 10% of the shares in each of two Irish IFSCs from which it received 
dividends. Both IFSCs had a Board of Directors, but no personnel in Ireland. A management 
contract was concluded with an outside corporation that managed the company’s investments. 
After two years the IFSCs were liquidated. The German tax authorities denied the participation 
exemption on the dividends relying on Art. 42 AO. The Bundesfinanzhof ruled that in 
determining whether Art. 42 AO applies the same standards should apply to the interposition of 
domestic and non-German corporations. Referring to the freedom of establishment (Art. 43 EC-
Treaty) and certain ECJ case law in this respect467, the Court held that an EU Member State may 
not treat an EU based company less favorably than a domestic company. It followed, according to 
the Court, that the interposition of an EU company has to be accepted under the same 
circumstances as the interposition of a German company. Thus, an EU company, like an Irish 
company, can only be disregarded under Art. 42  AO, even if that company was interposed to 
obtain tax benefits, if the interposition is temporary (see margin no. 180) according to the Court’s 
jurisprudence, this is the case if the taxpayer intended to dispose of the company upon acquisition 
or if the acquisition is unrelated to a specific business transaction. The Court found  a holding 
period of two years not to be temporary. The Court further observed that the German anti-
avoidance rules targeting at foreign companies that lack any substance (i.e. the letterbox 
companies referred to in some of the previous cases) could not apply to companies that are 
engaged in investment activities and which have “a minimum of substance”. Of course, that begs 
the question what the Court concretely means by “a minimum of substance”. The Court said in 
this respect that the company had to be in a position to use its own resources to engage in the 
investment activity itself, but the Court had no difficulty in admitting that the IFSCs, that had no 
personnel of themselves but used external management, satisfied that test. This new change in 
position of the Bundesfinanzhof raises the question whether the Court will show a more lenient 
approach to certain treaty shopping structures involving EU based interposed companies in the 
future.  

                                                      
466 Bundesfinanzhof, 25 February 2004. The case is discussed by Thömmes, O., Nakhai, K., New Case Law on Anti-
Abuse Provisions in Germany, Intertax, 2005, 74. 
467 The Court refers to ECJ, 30 September 2003, Inspire Art Ltd., C-167/01. 
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184. In 1994 Germany enacted Art. 50 EstG, a provision directed against the abuse of German tax 
treaties or the Parent/Subsidiary Directive by third countries residents; in other words a provision 
targeting at treaty or Directive shopping involving distributions of dividends. According to this 
provision a non-resident company is not entitled to claim relief from German tax to the extent that 
there are shareholders of the company who would not otherwise have been entitled to such tax 
relief if they had received the income directly, provided that there are no sound economic or other 
acceptable reasons which justify the interposition of such company and that the company does not 
conduct an economic activity of its own468. Thus, the provision deems abuse of the treaty or 
Directive present, except if the taxpayer meets his burden of counterproof. According to the 
Bundesfinanzhof the purpose of Art. 50 EStG is to secure that German tax treaties and the 
Parent/Subsidiary Directive are not abused by third country residents and upon enacting Art. 50 
EStG the legislator intended to override the German treaties469. Treaty override is not excluded in 
Germany. Treaties derive their force from a federal law and they generally have no higher status 
than other federal laws so that a later federal statute will prevail over a conflicting prior treaty and 
vice versa470. Accordingly, it is not surprising that in the 2002-case (see margin no. 182) the 
Court held that Art. 50 EstG did not preclude Germany from denying relief of dividend 
withholding tax to the Dutch BV. However, the Bundesfinanzhof reversed – again – its position 
in a 2005 decision involving two Dutch BVs, belonging to the same group as the BV involved in 
the 2002-case, each holding all the shares of a German operating subsidiary in an almost identical 
factual setting471. Unlike in the 2002 case the Court now clearly holds that Art. 50 EStG is a 
specific anti-treaty or Directive shopping provision that prevails over the general anti-avoidance 
provision of Art. 42 AO. This is generally favorable to the taxpayer since Art. 50 EStG provides 
for more specific requirements than Art. 42 AO. The latter is a general provision and its 
application very much depends on the specific facts and circumstances of the case. As to the 
question whether the interposition of the Dutch BV constituted an abuse of the Directive, the 
Court expressly overrules its 2002 decision. It does so in the following terms and some of such 
terms implicitly refer to the Court’s aforementioned 2004 decision concerning the Irish IFSCs. 
An interposed holding company is to be respected if it is “the policy of the group to hold 
shareholdings through an interposed holding company provided that such holding company is of 
a permanent nature”. The Court pointed to the fact that the Dutch BVs were incorporated in 1981 
and 1987, which may also be a hint that they had not been incorporated to annihilate an existing 
German dividend withholding tax liability. It further referred to the fact that the BVs were 
established in a country where the group had concentrated some of its European activities and 
thus suggests that they had not been set up for Directive shopping purposes but for economic or 
strategic reasons proper to the group. The Court further added, without quoting any further details 
                                                      
468 There is an ongoing debate amongst German authors as to the relationship between Art. 42 AO and Art. 50 EStG. 
For references see e.g. Bundesfinanzhof, 20 March 2002, 5 ITLR 2003, 589. In this Directive shopping-case the 
German tax authorities challenged the interposition of the Dutch BV both on the ground of art. 42 AO and of Art. 50 
EStG. The Court saw no reason to take a position in this academic debate as it considered that the scheme fulfilled the 
conditions of both provisions.  
Some German authors believe that Art. 50 EStG does not override German treaties but is merely a provision that 
implements the spirit of the treaty to prevent abuse through treaty shopping. See e.g. Laule, G., How Domestic Anti-
Avoidance Rules Affect Double Taxation Convention, Proceedings of a Seminar held in Toronto, Canada, in 1994 
during the 48th Congress of the International Fiscal Association, Kluwer Law International, 1995, 17-18.  
469 Bundesfinanzhof, 20 March 2002, 5 ITLR 2003, 589. 
470 The Bundesfinanzhof ruled that a subsequent statute can override a treaty even if the statute does not expressly 
provide so (See e.g. Bundesfinanzhof, 21 May 1997, IStR, 1997, 432 and Bundesfinanzhof, 13 July 1994, IStR, 1995, 
30).For a critical note on this case law and treaty override in Germany, see Vogel, K., New Europe Bids Farewell to 
Treaty Override, Bull. IBFD, 2004, 8. 
471 Bundesfinanzhof, 31 May 2005, Internationales Steuerrecht, 2005, 710. The case is discussed by Haarman, W., 
Knödler, C., German Supreme Tax Court Limits the Scope of the German Anti-Treaty Shopping Rule and Redefines 
Substance Requirements for Foreign Companies, Intertax, 2006, 260. 
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or support, that the BVs were able to fulfill “their purpose of holding foreign corporations” and 
that “respectable reasons existed for their interposition which precludes the application of Art. 
50EStG”. In what must be seen as a meager attempt to distinguish this 2005 decision from the 
2002 one the Court observed that the two BVs held more than a single participation.  
 
185. The least one can say about the decisions of the German Bundesfinanzhof on the matter of 
the relationship between German general and specific anti-avoidance provisions and tax treaties is 
that they are erratic. Although the Court now accepts that domestic anti-avoidance rules can be 
applied to cases of alleged treaty abuse, the current and recently emerged trend is that the Court 
takes a position favorable to the taxpayer in admitting sound business justifications. The decisions 
though offer little guidance with respect to the interpretation of tax treaties, which in part is 
explained by the fact that two cases concerned Directive shopping. Abuse is determined under the 
domestic law provision and presumed to be an abuse of the treaty. Of course, under Art. 50 EStG 
this is a simple matter as the provision sets forth the criteria under which it presumes treaty abuse 
to be present if the taxpayer fails to meet his burden of counterproof. With respect to Art. 42 AO 
the Bundesfinanzhof follows without discussion the position of the OECD that the anti-avoidance 
rules determine the facts that give rise to tax liability and thus are not addressed in tax treaties, 
nor affected by them. The decisions interpret the German treaties unilaterally. No consideration is 
given whether the German interpretation of the treaty squares with the common intentions of the 
parties. Unfortunately the two cases concerning the interposed Dutch BV receiving German 
dividends concerned abuse of the Parent/Subsidiary Directive. The Court had no opportunity to 
address the question raised earlier (see margin no. 62) whether the result obtained under the 
domestic anti-avoidance rules is consistent with the ordinary meaning of treaty terms such as 
“paid to”; “recipient” and “beneficial owner” used in Art. 10 OECD MC. Presumably, the 
discussion would have been moot as Art. 50 EstG is a treaty override that can be given effect 
under German law.  
 
4.2.5. UNITED STATES472 
 
186. US Courts apply a liberal interpretation of the domestic tax statutes to give effect to the 
legislator’s intent and have sanctioned tax avoidance schemes under various judicially developed 
doctrines such as “business purpose”; “step transaction”; “economic substance” and “substance 
over form”. One of the leading cases on treaty interpretation in the US is The Sumitomo Shoji 
America Inc.- case in which the Supreme Court held: “Interpretation (...) must, of course, begin 
with the language of the treaty itself. The clear import of treaty language controls unless 
“application of the words of the treaty according to their obvious meaning effects a result 
inconsistent with the intent or expectations of its signatories””473. In this respect the American 
Law Institute observes: “To ascertain the meaning of a treaty, a US court will start with the plain 
meaning of the treaty text and give it effect if the result is consistent with the object and purpose 
of the treaty. A court will examine the use of a term in the context to determine the treaty’s 
meaning. Although US courts start with the treaty text, they will not treat the literal words of the 
treaty as controlling if “their obvious meaning effects a result inconsistent with the intent or 
expectations of its signatories”. Under US practice, reference is made to the treaty context and 
extrinsic evidence of the intent of the parties to a greater extent than is the case in interpreting a 
statute (…). Nevertheless, in the interpretation of tax treaties, US courts rely on sources outside 

                                                      
472 For purposes of this discussion the theory developed by some authors that judicial doctrines like the US business 
purpose-test or substance over form are only concerned with treaty interpretation (rather with the relationship between 
national anti-avoidence rules and tax treaties) is not followed (see margin no. 158). 
473 US Supreme Court, 15 June 1982, 457 US 176 (1982) 180 also quoting from Maximov v. United States, 373 US 49 
(1963) 54. 
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the text of the treaty, and on unilateral materials, to a greater degree than would be permitted 
under the Vienna Convention”474. Thus, the clear willingness of US courts to engage in broad 
teleological interpretation of the domestic tax statutes and US treaties sounds like an open 
invitation for the US tax authorities to take a strong position against the abuse of US treaties475.   
 
187. The primary case on treaty abuse in the US is Aiken Industries decided by the Tax Court in 
1971476. It concerns a treaty shopping case. A US resident corporation MPI (which was later 
merged into Aiken Industries its US parent company) borrowed from a related company ECL, a 
resident of the Bahamas in return for a promissory note. Shortly thereafter Industrias, a resident 
of Honduras, was incorporated. ECL assigned the MPI promissory note to Industrias in return for 
several promissory notes equaling in total the amount of the MPI-note, payable on demand and 
bearing the same rate of interest as the MPI-note. There was no treaty between the US and the 
Bahamas, but there was one between the US and Honduras according to which US source interest 
is exempt from US interest withholding tax477. The IRS argued that Industrias’ corporate 
existence had to be disregarded and that ECL should be deemed the “true owner and recipient of 
the interest” and thus that US interest withholding tax was due as interest was paid not to a 
resident of Honduras, but to a resident of the Bahamas. The Tax Court declined to ignore the 
legal personality and corporate existence of Industrias but it decided that the interest was not 
“received by” Industrias, a corporation resident of Honduras, as required by Art. 9 of the 
US/Honduras treaty. The Court reasoned as follows. It first noted that the term “received by” is 
not defined in the treaty and said, with explicit reference to Art. 2 (2) of the treaty478, that the term 
could therefore by interpreted according to US domestic law, “unless the context otherwise 
requires”. It then went on saying that treaties must be construed liberally and that in deciding 
whether a taxpayer is protected by the terms of the treaty it must give “the specific words of a 
treaty a meaning consistent with the genuine shared expectations of the contracting parties” and 
that in doing so, “it is necessary to examine not only the language, but the entire context of the 
agreement (…)”. The Court applied these principles to the facts and said “we find that the interest 
payments in question were not “received by” a corporation of a Contracting State (…). As 
utilized in the context of Article IX, we interpret the terms “received by” to mean interest 
received by a corporation of either of the Contracting States as its own and not with the 
obligation to transmit to another. The words “received by” refer not merely to obtaining physical 
possession on a temporary basis of funds representing interest payments from a corporation of a 
Contracting State, but contemplate complete dominion and control over the funds”. The Court 
gave further weight to the fact that all companies “were members of the same family group” and 
that de facto Industrias was subject to an immediate obligation to pay to the Bahamian company 
all interest it had collected and that nothing of value was retained by the Honduran company. It 
continued: “In effect, Industrias, while a valid Honduran corporation, was a collection agent 
with respect to the interest it received from MPI. Industrias was merely a conduit for passage of 
interest payments from MPI to ECL, and cannot be said to have received the interest as its own. 
Industrias had no actual beneficial interest in the interest payments it received and in substance, 
                                                      
474 The American Law Institute, Federal Income Tax Project, The Advisory Group Draft No. 20, November 1, 1990, 
39-40 and 50, with further references to US case law. 
475 Some of the cases discussed hereafter as well as others are discussed in more detail by van Weeghel, S., Improper 
Use of Tax Treaties, Kluwer Law International, 1998, 178-188. I do not discuss the old Johanson-case (US v. 
Johanson, 336 F. 2d 809 (5th Cir. 1964)) because in my view the case is example of a sham transaction as the taxpayer 
was reported not to have respected his own structure and not of the application of a domestic anti-avoidance doctrine. 
476 US Tax Court, 5 August 1971, Aiken Industries v. Commissioner, 56 TC 925 (1971). 
477 Art. 9 of the 1957 US/Honduras tax treaty provides: “Interest on bonds, securities, notes or any other form of 
indebtedness from sources within one of the contracting States received by a resident, corporation or other entity of the 
other contracting State not having a permanent establishment within the former State at any time during the taxable 
year in which such interest is received, shall be exempt from tax by such former State”. 
478 In substance equal to Art. 3 (2) OECD MC. 
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MPI was paying the interest to ECL which “received” the interest in the meaning of Art. IX”. So 
far the decision involves a tax avoidance scheme which the Court handled as a matter of pure 
treaty interpretation. However, the Court also found that the transaction had no valid economic or 
business purpose and that its only purpose was to obtain the benefit provided by Art. 9 of the 
treaty. Applying the “substance over form”-doctrine the Court observed that, while a tax 
avoidance motive is not inherently fatal to a transaction and that such a motive by itself is not 
sufficient to deny a treaty benefit a tax avoidance standing by itself is not a business purpose 
sufficient to support a transaction for tax purposes.  
 
188. Accordingly, the Tax Court did not engage in a literal interpretation of the treaty terms 
“received by”, but derived the meaning of such terms from US domestic tax law which is not the 
ordinary or dictionary meaning of such terms. The Court said that it could do so provided that the 
treaty context did not require an alternative interpretation and that the meaning given to the terms 
must be in accordance with the genuine shared expectations of the contracting parties, which is 
presumably another way of saying that such meaning must be consistent with the parties’ 
common intentions. It is not very clear where the Court found those common intentions as it 
looked only to US domestic law to find the treaty meaning. Thus one could argue that the 
meaning given by the Tax Court to “received by” essentially reflects the meaning intended by the 
US. On the other hand, the Tax Court referred to Art. 2 (2) of the treaty. It could therefore be 
objected that the Court did respect the parties’ common intention. As Art. 2 (2) is included in the 
treaty both States agreed that each State could apply its domestic law meaning to undefined treaty 
terms. In any way, it is hard to disagree with the outcome of the case. Although this study does 
not promote a teleological interpretation of tax treaties whereby the realization of the treaty’s 
objective prevails over the ordinary meaning of the terms of the treaty (see supra 2.1.2.2.3.), I 
have no fundamental objection against the liberal construction of the treaty terms in Aiken-case. 
Construing the expression “received by” literally in such a blatant case of treaty shopping 
(existing structure rearranged to avoid withholding tax; identical loan amounts; identical interest 
rate; all proceeds received are paid on; ultimate recipient resident of a tax haven etc.), would not 
do justice to the object and purpose of Art. 9. A literal construction would allow non-residents of 
Honduras to claim relief from US withholding tax which the US, on the basis of reciprocity, 
reserved for residents of Honduras only. Since there was no unresolved double taxation resulting 
from the broader meaning of “received by” under US law – as no taxable profit was made in 
Honduras and the ultimate recipient was resident of a tax haven – the treaty context does not 
prevent the use of the domestic meaning either (see margin no. 50). The case does, however, 
suggest that a literal interpretation would have prevailed and the taxpayer would have been 
protected by the treaty if he had a sound business purpose justifying the transaction. 
 
189. Northern Indiana is another treaty shopping case which was decided in the mid-nineties. 
NIPSCO, a US corporation, incorporated Finance, a wholly-owned subsidiary in the Netherlands 
Antilles. Finance issued 7 year- notes in the Eurobond market in an amount of $70 million, 
bearing interest at 17,25%. NIPSCO guaranteed repayment of the Euronotes. NIPSCO issued a 
$70 million loan note to Finance with the same maturity at 18,25% interest and Finance remitted 
the proceeds of the Eurobond offering to NIPSCO. The IRS alleged that Finance should be 
ignored for tax purposes because the interposition of Finance served no business purpose and 
thus that NIPSCO should be treated as having paid the interest to the holders of the Euronotes 
directly. In such case NIPSCO was liable to US interest withholding tax, while it was not if 
interest were paid to Finance pursuant to Art. 8 of the US/Netherlands treaty (as extended to the 
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Netherlands Antilles)479. Unlike the previous Aiken-case the Courts in Northern Indiana did not 
focus on the interpretation of the relevant treaty provision, i.e. “paid by” which is in my view the 
mirror image of the term “received by” that was at stake in Aiken. Rather they dealt with the 
application of the US domestic doctrine of business purpose to the facts of the case. The Tax 
Court and the Court of Appeal allowed the IRS to apply a judicially developed doctrine to a case 
of alleged treaty abuse without discussion480. The Tax Court essentially held that “a choice to 
transact business in corporate form will be recognized for tax purposes so long as there is a 
business purpose or the corporation engages in business activity (…). Considering (principles 
formulated in Moline Properties, see below, LDB) and the fact that Finance engaged in the 
business of borrowing and lending money at a profit, it would seem that Finance should be 
recognized as the recipient of the interest paid to it by petitioner”. The Court distinguished the 
facts from those in Aiken and observed: “In contrast, Finance borrowed funds from unrelated 
third parties (the Euronote holders) who were willing to enforce their rights over both Finance 
and petitioner. The Euronote holders would not have lent money to petitioner. Finance was 
therefore created to borrow money in Europe and then lend money to petitioner in order to 
comply the requirements of prospective creditors, a business purpose of a kind recognized by the 
Supreme Court in Moline Properties Inc. v. Commissioner, 319 US 436 (1943)”481. On appeal it 
was held: “Transactions involving  a foreign corporation are to be disregarded for lack of 
meaningful activity if the corporation is merely transitory, engaging in absolutely no business 
activity for profit – in other words it is a “mere skeleton” (…). Transactions will also be 
disregarded if the foreign company lacks dominion and control over the interest payments it 
collects. The Court concluded that Finance was “managed as a viable concern and not as simply 
a lifeless façade”. Finance was determined to conduct a recognizable business activity, although 
minimal, and to make a profit on its lending activity and the fact that it borrowed from unrelated 
third parties further distinguished it from Aiken. 
 
190. The same approach to the application of a judicially developed domestic doctrine to a case 
of tax treaty abuse as in Northern Indiana is found in Gaw, another treaty shopping case482. Gaw 
concerns a US company paying interest to a Dutch BV that was controlled by a Hong Kong 
company. The Tax Court held that the payments were subject to US withholding because in 
substance they were directed to the Hong Kong corporation. The Court observed: “Under the 
substance over form doctrine, although the form of a transaction may literally comply with the 
provisions of the (Internal Revenue, LDB) Code, that form will not be given effect where it has no 
business purpose and operates simply as a device to conceal the true character of the 
transaction”. This statement is then applied to the “Interest”-Article of US/Netherlands treaty 
(“Interest (...) paid to a resident of the Netherlands”), the result of which is that the Court refuses 
to construe the term “paid to” a resident of the Netherlands literally. Since the Court further 
found that the taxpayer had not carried his burden of proving that the loans had been structured 

                                                      
479 Art. 8 provides: “Interest on bonds, notes, debentures, securities, deposits or any other form of indebtedness (…) 
paid to a resident or corporation of one of the Contracting States shall be exempt from tax by the other Contracting 
State (…)”. 
480 Court of Appeal, 6 June 1997,, Northern Indiana Public Services Company v. Commissioner, 115 F.3d 506 (7th 
Cir.1997) affirming 105 TC 341 (1995). 
481 The “requirements of prospective creditors” to which the Tax Court refers boils down to one requirement, i.e. the 
avoidance of US withholding tax. Thus, as S. van Weeghel observes: “One could say if the “market” dictates tax 
avoidance it translates into a business purpose” (van Weeghel, S., Improper Use of Tax Treaties, Kluwer Law 
International, 1998, 188). On appeal the appellate court (at 511) rephrased this business purpose more elegantly and 
explained that the Antilles company participated in the transaction because it could obtain funds on the Eurobond 
market when “prevailing market conditions made the overall cost of borrowing abroad less than the cost of borrowing 
domestically”. 
482 US Tax Court, 9 November 1995, Gaw v. Commissioner, TC Memo 1995-531, no. 17906-92, 18268-92, 70 TCM 
(CCH) 1196; affirmed (1997) 111 F3rd 962. 
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for any non-tax business reason, it treated the loans as if they had been made by the Hong Kong 
company. Hence, interest withholding tax was due as there is no treaty between the US and Hong 
Kong. 
 
191. Whereas in the previous cases the IRS challenged treaty shopping-structures with the 
“business purpose” and “substance over form”- doctrines in Del Commercial it used another 
weapon of its vast arsenal, i.e. the “step-transaction”- doctrine and applied it to the following 
complex set of facts. Del Commercial was a dual resident company US/Canada (incorporation : 
US; place of effective management and principal place of business : Canada). In order to 
refinance and improve its US properties it set up a chain of transactions. Del Financial, a 
Canadian resident company borrowed from Royal Bank of Canada. This loan was secured by 
mortgages over Del Commercial’s US properties. Del Financial made an unsecured loan of the 
same amount to Delcom Holdings, another Canadian resident company. Delcom Holding 
contributed the funds to a Cayman Islands subsidiary in exchange for shares and the money made 
its way by further stages via the Antilles to Del BV, a Dutch resident company which did not 
carry on any significant commercial activity, other than some intra group financing out of a small 
office in Barbados. Del Commercial then borrowed the money from Del BV and paid interest 
thereon. Del BV transferred the moneys either to Delcom Holding or to Del Financial, which used 
the funds to service the loan from Royal Bank of Canada. Under the step-transaction doctrine, a 
particular step in the transaction may be disregarded if the taxpayer could have achieved its 
objective more directly, but instead included the step for no other purpose than to avoid US taxes. 
Relying on that doctrine, the IRS contended that the interest should be treated as having been paid 
to Del Financial and thus that Del Commercial could not avail itself of the interest withholding 
exemption under the US/Netherlands treaty but instead was liable for withholding tax (15%) 
under the US/Canada treaty. The appellate Court, confirming the decision of the Tax Court, ruled: 
“(...) if the sole purpose of the transaction with a foreign corporation is to dodge United States 
taxes, the treaty cannot shield the taxpayer from the fatality of the step transaction doctrine. For 
the taxpayer to enjoy the treaty’s benefits, the transaction must have sufficient business or 
economic purpose”483. The Courts found that the taxpayer failed in his burden to prove sound 
business motives. They also found that the taxpayers had not respected their own structure as Del 
Properties paid some of the interest directly to Del Financial rather than to its purported creditor 
Del BV. Accordingly, the taxpayer’s claim was dismissed.  
 
192. In line with the OECD’s position, US courts see no objection to apply US judicially 
developed anti-avoidance doctrines to cases where US tax treaties have allegedly been abused. 
Apart from the Aiken-case, Courts spend little or no discussion to the fundamental issue whether 
the terms of the treaty tolerate such application. Apart from Aiken, no effort is made to construe 
the relevant (undefined) treaty term (i.e. “paid to” a resident of the Netherlands) and to examine 
whether the result obtained under the domestic doctrine is consistent with the ordinary meaning 
of such treaty term484. And where the treaty terms are construed (i.e. in the Aiken-case), the Court 
declined to give a literal interpretation to such terms as it believed that such would lead to a result 
inconsistent with the object and purpose of the relevant provision.  
  

                                                      
483 United States Court of Appeal, 8 June 2001, Del Commercial Properties v. Commissioner, 3 ITLR 2001, 860, 
United States Tax Court, 20 December 1999, Del Commercial Properties v. Commissioner 2 ITLR 2000, 606.  
484 The term “beneficial owner” was not used in the version of the US/Netherlands treaty which was at stake. 
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4.2.6. CANADA 
 
193. Only twice a Canadian Court has ruled on the compatibility of Canada’s general anti-
avoidance rule (hereafter “the Canadian GAAR”) with Canada’s tax treaties485. In view of the fact 
that Canada enacted legislation retrospectively until 1988 to override its tax treaties with respect 
to any cases in which the Canadian GAAR applies, it is expected that Canadian Courts will not 
have many chances to decide on this matter in the future (see margin no. 159). Under the 
Canadian GAAR (Art. 245 Income Tax Act) if a taxpayer enters into an “avoidance transaction”, 
the tax consequences “shall be determined as is reasonable in the circumstances in order to deny 
a tax benefit that, but for the GAAR, would result from the transaction”. The provision does not 
apply if the transaction can reasonably be considered “to have been undertaken or arranged 
primarily for bona fide purposes other than to obtain a tax benefit”. Also, the GAAR does not 
apply if it may reasonably be considered that the transaction would not result in a “misuse of the 
provisions of the Income Tax Act” or “an abuse having regard to the provisions of the Income 
Tax Act other than the GAAR, read as a whole486”.  
 
194. The case decided by the Tax Court in 1997 concerned a series of transactions undertaken by 
a US corporation, Equilease Corporation (hereafter “Equilease”), and a newly incorporated 
Canadian corporation, RMM Canadian Enterprises Inc. (hereafter “RMM”). The transactions 
involved an earning stripping- scheme similar to those discussed above under the Netherlands 
(see supra 4.2.3). The primary purpose of the transactions was to convert what would otherwise 
be proceeds received on a liquidation of Equilease’s Canadian subsidiaries into a capital gain 
from the alienation of the shares of those subsidiaries. Under Canadian domestic income tax law, 
proceeds received on a liquidation would result in a substantial deemed dividend in the hands of 
Equilease and would therefore be subject to a 10% withholding tax under Art. X of the 1980 
Canada/US tax treaty. However, if the transactions gave rise to a capital gain in the hands of 
Equilease, the gain would be exempt in Canada under Art. XIII of the treaty. Also, as the 
taxpayer admitted during the proceedings capital gains tax treatment was more favorable from a 
US tax perspective. The Canadian tax authorities did not challenge the scheme under the 
Canadian GAAR487. However, the Tax Court stated in an obiter dictum that a rechacterization of 
a capital gain as a dividend under the Canadian GAAR would also be possible and thus that the 
Canadian GAAR would also be applicable under the treaty. However, the Court added that since 
the Canadian GAAR became part of the Canadian law after the entry into force of the Canada/US 
treaty, it had to consider whether the treaty restricted the operation of the Canadian GAAR. The 
Tax Court first found that the scheme was predominantly, if not solely, set up for purposes of 
avoiding Canadian tax. RMM had no independent role. It was run by lawyers of a firm that had a 
close business relationship with Equilease. It was incorporated to facilitate the liquidation of the 
subsidiaries and virtually disappeared once it had served its purpose. The Court then considered 
the plain language of Art. XIII § 4 of the treaty (Capital Gains) to see whether the transaction was 

                                                      
485 Tax Court of Canada, 10 April 1997, RMM Canadian Enterprises Inc. et al. v. The Queen, DTC, 1997, 302.  
486 For further discussion of the Canadian GAAR and its relationship to Canadian tax treaties, see e.g. Wilson, J., 
Welch, J., The GAAR and Canada’s Tax Treaties: Which Is Trump?, Special Seminar On Canadian Tax Treaties: 
Policy and Practice, Arnold, B. and Sasseville J. (eds.), Kingston, ON, International Fiscal Association, Canadian 
Branch, 2001, 6:1-72; Goyette, N., Countering Tax Treaty Abuses: A Canadian Perspective on an International Issue, 
Canadian Tax Foundation, 1999, 19-30; Li, J., Sandler, D., The Relationship Between Domestic Anti-Avoidance 
Legislation and Tax Treaties, Canadian Tax Journal, 1997, 947-958.  
487 The Canadian tax authorities claimed that the capital gain had to be characterized as a dividend under certain 
provisions of the Canadian Income Tax Act and that such characterization was to upheld for treaty purposes as well. 
The Tax Court sided with the tax authorities on that point (Sandler, D., Tax Treaties and Controlled Foreign Company 
Legislation, Kluwer Law International, 1998, 199 and footnote 33). 
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protected by that Article488. The Court observed: “The word “alienation” in Article XIII connotes 
a genuine alienation and not one that is made to an accommodation party as an integral part of a 
distribution of surplus. I think to permit such a transaction to shelter under the Convention would 
be to sanction an abuse of the treaty.” The Court also looked at the definition of “dividends” in 
Art. X of the treaty and found that this provision was broad enough to include a capital gain 
recharacterized as a dividend under the Canadian GAAR489. The Court then made the important 
statement that: “It is true that section 245 speaks of a misuse or abuse of the Act, but I can see no 
reason why a treaty should not be subject to the same principles of interpretation as a domestic 
statute insofar as they require that the provisions be construed in accordance with their object 
and spirit and the telos at which they are aimed and not in a manner that permits the perpetration 
of an abuse of the treaty. And in respect of interpretation of tax treaties in general the Court 
observed further:“That they should be construed liberally and in a manner that will best achieve 
their purpose is obvious. In determining the intentions of the parties to a convention recourse 
may be has to a vast array of extrinsic materials, including the OECD Model Convention and the 
commentary on it as well as travaux préparatoires”. 
 
195. The Court then looked whether its interpretation of Art. XIII and of Art. X is consistent with 
the common intentions of the treaty partners. It cited three pieces of what it called extrinsic 
material from which, in its view, it followed that both States had agreed that the Canadian GAAR 
could apply to the treaty to the effect that a capital gain was recharacterized as a dividend. First, 
the Court referred to § 28 of the OECD Commentary on Art. 10 OECD MC. According to such 
paragraph disguised distributions of profit as determined by the State of residence of the 
distributing company can be characterized as dividends for purposes of Art. 10. The Court noted 
that neither Canada nor the US reserved on Art. 10 or observed on the Commentary thereon490. 
Secondly, it referred to a document emanating from the US Senate (Foreign Relations 
Committee) with respect to the Canada/US treaty, in which it is stated: “The principal purposes 
of the proposed income tax treaty between the US and Canada are to reduce or eliminate double 
taxation of income earned by citizens and residents of either country from sources within the 
other country, and to prevent avoidance or evasion of income taxes of the two countries”491. And 
in further support of the fact that the prevention of tax avoidance is a goal of the treaty which the 
Court had to consider in construing Art. X and XIII of the Canada/US tax treaty the Court again 
referred to the OECD Commentary, this time to §7 of the 1993 Commentary on Art. 1. According 
                                                      
488 Art. XIII § 4 provides: “Gains from the alienation of  any property other than that referred to in paragraphs 1, 2 
and 3 shall be taxable only in the Contracting State of which the alienator is a resident”. 
489 Art. XX §3 reads as follows: “The term “dividends” as used in this Article means ”income from shares(…) as well 
as income subjected to the same taxation treatment as income from shares by the taxation laws of the State of which the 
company making the distribution is a resident”. 
490 The Court thus seems to believe that the “dividends” definition in the Model is broad enough to cover the kind of 
payment by RMM. Such is questionable. The Court did not seem to appreciate that the definition of “dividends” under 
Art. X of the Canada/US treaty differs from that under Art. 10 OECD MC. In the treaty, “dividends” are defined as 
”income from shares(…) as well as income subjected to the same taxation treatment as income from shares by the 
taxation laws of the State of which the company making the distribution is a resident”. Under the OECD Model, 
“dividends” are defined as ”income from shares(…) as well as income from other corporate rights which is subjected to 
the same taxation treatment as income from shares by the laws of the State of which the company making the 
distribution is a resident”. The payment by RMM to Equilease recharacterized as a dividend under a Canadian tax 
statute (including the GAAR) enters into the ambit of the definition of “dividends” under the Canada/US treaty. That is 
less certain under the OECD MC-definition as the payment is not made by the distributing company (i.e. the Canadian 
subsidiaries whose shares were sold but by RMM, a third party/buyer) and the recipient of the payment has no shares or 
other corporate rights in the payor and thus cannot be said to receive income from shares or other corporate rights as is 
required by Art. 10 OECD MC (Li, J., Sandler, D., The Relationship Between Domestic Anti-Avoidance Legislation 
and Tax Treaties, Canadian Tax Journal, 1997, 950) (see margin nos. 176 and 238).  
491 Presumably the Court characterizes this document as preparatory work in the meaning of art. 32 VC. The Court does 
not consider that such preparatory work within Art. 32 VC refers to material that reflects the common intention of the 
treaty negotiators, not to unilateral material (see margin no. 33).  
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to this paragraph treaties should not help tax avoidance or evasion492. Finally, the Court referred 
to § 7 of Art. XXIXA which was added to the treaty in 1995 and the US Technical Explanation to 
this paragraph493. This Article allows Canada to apply its GAAR to situations covered by the 
treaty. However, the Article has the obvious deficiency that it was added to the treaty 6 years 
after the transaction occurred. Presumably because of the broad statement in the US Technical 
Explanation that anti-abuse rules are inherent in tax treaties494, the Court saw no difficulty with 
that and observed “I recognize that the Protocol and Technical Explanation were added in 1995, 
years after the payment in question. Nonetheless they represent the agreed interpretation of 
Canada and the US that the right of the parties to apply their own anti-abuse provisions is 
inherent in the Convention”. The Court concluded as follows: “The conclusion that I draw from 
the above is that the parties to the US Convention are in agreement that it cannot be construed in 
a manner that prohibits the application of domestic anti-abuse rules to residents of the other 
contracting state, whether they are applied in the context of domestic legislation alone, or in 
connection with an avoidance scheme that depends upon an abuse of provision of the Income Tax 
Act coupled with the US Convention”.   
 
196. It must be remembered that the Court’s position on the application of the Canadian GAAR 
to the treaty is expressed in a number of obiter dicta that were unnecessary for the Court to come 
to its conclusion. It may therefore be dangerous to draw far-reaching conclusions from this 
decision. Canadian authors are not unanimous on the consequences of the case495. In my view the 
Tax Court in RMM engaged in a teleological interpretation of the treaty. It considered the plain 
words of the treaty, the context of the treaty, the common intentions of the parties to the treaty 
and the object and purpose of the relevant provision and of the treaty as a whole. However, the 
treaty’s object and purpose became the prevailing factor in the interpretive process. The Court set 
                                                      
492 Arguably the way the 1993 Commentary is drafted does not offer a basis to conclude that the purpose of a treaty is 
the prevention of tax avoidance (see margin no. 112). 
493 § 7 of Art. XXIXA reads as follows: “It is understood that the fact that the preceding provisions of this Article apply 
only for the purposes of the application of the Convention by the United States shall not be construed as restricting in 
any manner the right of a Contracting State to deny benefits under the Convention where it can reasonably be 
concluded that to do otherwise would result in an abuse of the provisions of the Convention”. 
The US Technical Explanation to § 7 further provides: “Paragraph 7 was added at Canada’s request to confirm that 
the specific provisions of Article XXIXA and the fact that these provisions apply only for the purposes of the application 
of the Convention by the United States should not be construed so as to limit the right of each Contracting State to 
invoke applicable anti-abuse rules. Thus, for example, Canada remains free to apply such rules to counter abusive 
arrangements involving “treaty shopping” through the United States, and the United States remains free to apply its 
substance-over form and anti-conduit rules, for example, in relation to Canadian residents. This principle is recognized 
by the Organization for Economic Co-operation and development in the Commentaries to its Model Tax Convention on 
Income and on Capital, and the United States and Canada agree that it is inherent in the Convention”. 
The US Technical Explanation has been accepted by the Canadian MoF and can therefore be said to reflect the 
intentions of the two States as to the interpretation of the treaty and could therefore be regarded as “context” or a 
“subsequent agreement” within Art. 31 (2) or (3) VC (depending upon whether the instrument is made by one party in 
connection with the conclusion of the treaty or thereafter and accepted by the other) rather than preparatory work 
(Ward, D., Ward’s Tax Treaties, 1996-1997, Carswell, Toronto, 1996, 27; Coblentz v. the Queen, 96 DTC, 6531).  
494 The correctness of the passage quoted from the US Technical Explanation is questionable. At the time the RMM 
transactions were executed and at the time RMM was decided, the OECD Commentary was inconsistent on the question 
whether States could apply their domestic GAARs to cases of treaty abuse. Arguably it supports the opposite view that 
where domestic anti-avoidance rules are to be applied to strike down treaty abuse, the particular treaty should make 
express provision to that effect (see supra 4.1.1.). 
495 For various readings of the RMM-decision by Canadian authors, see e.g. Arnold, B., van Weeghel, S., The 
Relationship Between Tax treaties and Domestic Anti-Abuse Measures, Tax Treaties & Domestic Law, EC & 
International Tax Law Services, vol. 2, IBFD Publications, 2006, 114-120. Goyette, N., Tax Treaty Abuse: A Second 
Look, Canadian Tax Journal, 2003, 791-792; Wilson, J., Welch, J., The GAAR and Canada’s Tax Treaties: Which Is 
Trump?, Special Seminar On Canadian Tax Treaties: Policy and Practice, Arnold, B. and Sasseville J. (eds.), Kingston, 
ON, International Fiscal Association, Canadian Branch, 2001, 6:51-52 and 66; Sandler, D., Tax Treaties and 
Controlled Foreign Company Legislation, Kluwer Law International, 1998, 200; Li, J., Sandler, D., The Relationship 
Between Domestic Anti-Avoidance Legislation and Tax Treaties, Canadian Tax Journal, 1997, 949-953.  
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the ordinary meaning of the term “alienation”, as used in Art. XIII §4 and obtained under a literal 
interpretation (i.e. the one whereby a tax-driven sale in included in that term), aside to give effect 
to what it considered one of two general objectives of the treaty, i.e. the prevention of tax 
avoidance and evasion (as observed before, the preamble to the treaty only refers to the 
prevention of fiscal evasion, see footnote under margin no. 132). In doing so, the Court found that 
its conclusion was shared by the common intentions of the US and Canada, i.e. that a treaty 
should not be interpreted in a way that permits its abuse. According to the Court, a contrary 
interpretation would conflict with the treaty’s object and purpose and this object and purpose 
prevails over a literal interpretation of the language of the treaty. As said in margin no. 195, in 
determining these common intentions, the Court applied interpretation techniques that are not 
consistent with the VC and made some questionable observations. In principle, one should 
disagree with the Court’s approach generally. The VC does not allow a teleological interpretation 
if such interpretation is not supported by the ordinary meaning of the treaty terms. Arguably there 
is no clear legal basis in the VC applied to the material available in this case to conclude that a tax 
driven sale to an accommodation party does not come within the ambit of the term “alienation”. 
There is also nothing in the text of Art. XIII of the treaty itself that supports such a conclusion. 
On the other hand, the definition of the term “dividends” as used in the US/Canada tax treaty and 
which departs from the classical definition of the term “dividends” as used in art. 10 OECD MC 
(see margin no. 195) is broad enough to include the result of the recharacterization of the capital 
gain in a dividend under the Canadian GAAR. From that perspective there is no reason to 
disagree with the Court. Provisions of a treaty should not be construed in such a way that they 
conflict with each other or make others provision meaningless. Including the recharacterized gain 
in the dividend-Article avoids such results and gives effect to the alleged treaty objective of the 
prevention of tax avoidance. Such a result is to be preferred over one that perpetrates tax 
avoidance or treaty abuse. Of course, if RMM stands for the proposition that each time a treaty is 
construed it must be done in such a way that the objective of the prevention of tax avoidance is 
achieved (and thus that this objective prevails over the ordinary meaning of the treaty terms), as 
has been written by J. Wilson and J. Welch, the result would be tantamount to interpreting 
Canadian treaties as if each contained an inherent anti-abuse provision496. There are indications 
that the Court indeed intended this result (e.g. the reference to telos and the quote from the US 
Technical Explanation according to which the use of domestic anti-abuse rules to tax treaties is 
inherent in treaties) and, as discussed before, there is room for argument that the Crown Forest-
decision, which was decided shortly before RMM, mandates such interpretation (see margin no. 
133). In any event, the Tax Court in RMM has applied an interpretation method closely following 
the US approach. It is prepared to interpret the treaty to give effect to the treaty’s objective, if 
necessary beyond what is expressed in the terms of the treaty, and it thereby takes the same 
flexible (but under the VC questionable) attitude towards the use of extraneous material to the 
treaty and unilateral material to ascertain the parties’ intentions497. 
 
197. The case decided by the Tax Court in 2006 in Mil Investments involved a series of 
transactions including: (i) a sale by a Cayman Island company of its shares in a Canadian mining 
company which reduced its shareholding to less than 10%, (ii) the transfer of the seat of effective 
management of the Cayman Island company to Luxembourg and (iii) the sale by all shareholders, 
including the Luxembourg company, of all shares in the Canadian mining company498. The latter 
sale triggered an important capital gain. Under Art. 13 of the 1989 Canada/Luxembourg tax treaty 
                                                      
496 Wilson, J., Welch, J., The GAAR and Canada’s Tax Treaties: Which Is Trump?, Special Seminar On Canadian Tax 
Treaties: Policy and Practice, Arnold, B. and Sasseville J. (eds.), Kingston, ON, International Fiscal Association, 
Canadian Branch, 2001, 6:66. 
497 For US case law, see The American Law Institute, Federal Income Tax Project, The Advisory Group Draft No. 20, 
November 1, 1990, 40 and 49-50. 
498 Tax Court of Canada, 18 August 2006, Mil Investments SA v. Canada, 9 ITLR 2006, 25. 
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only Luxembourg was entitled to tax such gain. However, the gain was exempt under 
Luxembourg law. The Canadian tax authorities, however, argued that the scheme amounted to an 
abuse that was sanctioned by the Canadian GAAR because the sole purpose of the transfer of the 
seat of the company was to escape from Canadian capital gains. Had the seller remained resident 
of Cayman Islands, Canada could tax. Accordingly, it ignored the transfer of seat and imposed 
capital gains tax. 
 
The Tax Court thoroughly examined the reasons for the first and the second sale and found there 
to be good business reasons and decided that the Canadian tax authorities were barred from 
applying the GAAR. Notwithstanding this conclusion the Court went on to see whether the 
transfer of residence was an abuse of the Canada/Luxembourg treaty. The Canadian tax 
authorities referred to the Supreme Court’s dictum in Crown Forest that treaty shopping is an 
abuse of the treaty and that they were allowed to deny the treaty benefit on such ground (see 
margin no. 132). The Tax Court rejected that argument in the following terms: “There is nothing 
improper with selecting one foreign regime over another. Respondent’s counsel was correct in 
arguing that the selection of a low tax jurisdiction may speak persuasively as evidence of a tax 
purpose for an alleged avoidance transaction, but the shopping or selection of a treaty to 
minimize tax on its own cannot be viewed as being abusive. It is the use of the selected treaty that 
must be examined”. This position confirms the above conclusion on the limited value of the 
Crown Forest’s dictum on treaty shopping (see margin no. 136). It also confirms that there is 
abuse of a tax treaty if there is an intention to avoid tax and a use of the treaty against the 
objectives of the relevant provisions499 (compare to the 2006 Dutch case discussed sub margin no. 
177). The Court observed that upon entering into the treaty with Luxembourg Canada 
undoubtedly had knowledge of Luxembourg’s favorable capital gains regime, thereby suggesting 
that Canada has given away its taxing rights to Luxembourg even where Luxembourg exempts 
capital gains and that in such circumstances it cannot blame a taxpayer for abusing the treaty 
(compare margin no. 128-129). It then went on to examine the terms of Art. 13 of the treaty and 
found that the ordinary meaning of such terms did not allow Canada to tax500. The Canadian tax 
authorities then argued that, despite the fact that the ordinary meaning of the terms did not justify 
the assessment, there is an inherent (implied) anti-abuse rule included in tax treaties according to 
which benefits are to be denied to transactions abusing the treaty. In other words, they argue a 
teleological interpretation over and above the ordinary meaning of the treaty terms to prevent 
abuse. In support of that argument they presented a Luxembourg tax law and international law  
professor/expert. Rather than supporting that argument, the expert in my view killed the 
argument. According to the expert such inherent anti-abuse rule is in the first place based on Art. 
26 VC (“pacta sunt servanda”). However, he failed to make clear to the Court how one can 
derive from that rule of international public law applicable between States that taxpayers should 
not abuse their rights under a tax treaty that is part of the domestic legal order. Secondly, the 
expert based his position on Art. 31 and 32 VC. This is more in line with the thesis argued in this 
study (see margin no. 142). After analyzing the purpose of the treaty and the ordinary meaning of 
the wording of Art. 13 he found that: “Neither Article 13 nor any other article of the tax treaty 
appears to be providing for a specific anti-treaty shopping provision eventually explicitly 
authorizing Luxembourg under the reversed scenario to deny the Treaty benefits under Article 13 
(5). Only the preamble to the Tax Treaty referring to the prevention of tax avoidance might be 
                                                      
499 I read the reference to the “use” of the treaty in the Court’s dictum as a reference to usage of the provision of the 
treaty contrary to its object and purpose. 
500 Under Art. 13 (5) Luxembourg is allowed to tax. However, Canada retains taxing rights over capital gains of shares 
in Canadian companies if the value of the shares is derived principally from immovable Canadian property but only if 
the shareholder owns 10% or more of the shares (Art. 13 (4)). The Court presumed that the exception was motivated by 
the desire of Canada to attract foreign investment. 
The outcome of the case is thus similar to the decision in the Australian Lamesa-case (see supra 3.3.4.2).    
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relied upon. That however in my opinion, does not constitute an anti-treaty shopping provision on 
which Luxembourg could rely upon in order to deny treaty benefits to taxpayers that on all other 
grounds would be entitled to them. For this to be the case the preamble would need to be backed 
up by provisions in the tax treaty itself defining the various elements of avoidance transactions 
enabling Luxembourg to deny treaty benefits to one of the residents in Canada”501. In my view 
this amounts to saying that there is no inherent anti-abuse rule in the Canada/Luxembourg treaty 
and that specific provisions are needed to exclude the perceived abuse. The Court observed that 
when the treaty was concluded both States had anti-avoidance rules and yet the treaty did not 
refer to them. The attention of the expert was then drawn to the 1977 OECD Commentary on 
Art.1 §7 according to which countries should safeguard the application of their anti-avoidance 
measures in treaties if they want them to apply to treaty situations (see margin no. 143). He 
concluded that this means that “if you want an anti-avoidance rule in the treaty, you should put it 
in the treaty”. Not surprisingly the Canadian tax authorities then invoked the 2003 OECD 
Commentary on Art.1 which they called “a relevant rule of international law applicable in the 
relations between the parties” presumably with the aim to elevate the Commentary to a binding 
source of interpretation under Art. 31 (3) VC. The Court refused to rely on the later Commentary 
to interpret an earlier treaty (and the expert even agreed!), thereby confirming the position taken 
in this study (see margin no. 165). The Court concluded: “In particular in light of the OECD 
commentary and the decision by Canada and Luxembourg not to include an explicit reference to 
anti-avoidance rules in their carefully negotiated Treaty, I find there is no ambiguity in the Treaty 
permitting it to be construed as containing an inherent anti-abuse rule. Simply put, the “ordinary 
meaning” of the Treaty allowing the appellant to claim the exemption must be respected”.  
 
In my view this confirms the submission made earlier that Art. 26 VC offers no legal basis to 
conclude to the existence of an inherent anti-abuse rule in tax treaties (see supra 3.1.1) but that 
treaties should not be construed in a way that perpetrates their abuse provided that such 
interpretation is supported by what is expressed or reasonably implied in the meaning of the 
treaty terms. If there is no such support, treaty benefits are to be conferred (see margin no. 142).         
 
4.2.7. SWITZERLAND 
 
198. Switzerland was the first European country to enact legislation against the improper use of 
its tax treaties. As early as 1962, the Swiss Federal Council, in response to the risk of Switzerland 
being categorized as a tax haven by important industrialized countries (the US in the first place), 
which would have had an adverse effect on the country’s ability to conclude tax treaties, decided 
to enact a Decree to prevent the most used treaty shopping-practices by foreign taxpayers 
utilizing Swiss interposed companies to derive certain types of foreign income. Contrary to 
measures against improper use of tax treaties taken by other countries such as the Art. 50 EstG 
enacted by Germany (see supra 4.2.4), the Swiss Decree does not purport to protect the interest of 
Switzerland as a source country. On the contrary, it aims to protect the interest of Switzerland’s 
treaty partners where they are the source State of the income and Switzerland the residence State 
of the person claiming treaty relief in the source State. The Decree is therefore not inconsistent 
with the observations which Switzerland has systematically recorded on the Commentary on Art. 
1 and the related OECD Reports (see supra 4.1). Some authors have called the Swiss approach 

                                                      
501 The fact that the experts argues the case from a Luxembourg perspective is explained by the fact that he argued 
earlier that there would be an inherent anti-abuse rule in the treaty if both States had a similar anti-abuse rule in internal 
law. 
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“altruistic”502. The Decree distinguishes between the unjustified use of a tax treaty by persons not 
fulfilling the requirements for treaty relief and the abuse of a tax treaty. Art. 2 of the Decree 
deems an abuse of a tax treaty present if an individual, legal person or partnership resident in 
Switzerland claims treaty relief and a substantial part of the treaty protected income benefits 
directly or indirectly to persons not entitled to the treaty. The Decree lists four cases where a 
particular use of the treaty is abusive503. Two of such cases are of relevance for this study. The 
first case concerns the situation of conduit companies where the main portion of the income 
received by a Swiss company from a treaty country (i.e. 50% or more) flows under the form of 
interest, royalties; research, depreciation and other deductible expenses, etc. to another person not 
entitled to the treaty benefits. The second case deals with base companies, i.e. foreign controlled 
companies accumulating profits in Switzerland. A company owned or controlled by non 
qualifying persons is denied treaty protection if it does not distribute on an annual basis at least 
25% of the treaty protected income as dividends. Distributed dividends are subject to 35% Swiss 
anticipatory tax. In addition, a debt-equity ratio is imposed to foreign-controlled Swiss 
companies. Such company is deemed to be inadequately capitalized if its interest bearing debt 
vis-à-vis foreign persons exceeds six times the company’s capital and retained earnings. 
Furthermore, interest paid on liabilities towards affiliated parties must not exceed an arm’s length 
interest rate. The measures which the Swiss authorities may take when they determine that relief 
has been improperly claimed under a treaty include: the refusal to certify a claim form (e.g. a 
residence certificate); the refusal to transmit or forbidding to transmit the claim form to the 
authorities in the source State; the recovery of foreign withholding tax on behalf of the source 
State if tax relief has been improperly claimed there and informing the tax authorities of the 
source State that tax relief been claimed improperly. The basic structure of he Swiss Decree can 
be recognized in modern “Limitation on Benefits”-provisions (see e.g. OECD Commentary on 
Art. 1, § 13 et seq. and infra 7.2). The Swiss tax treaties with Belgium, France, Germany and Italy 
contain provisions which basically correspond to the Swiss domestic measures. The Swiss treaty 
with the US provides for a more far-reaching US-style ”Limitation on benefits”-clause. For a 
discussion of the measures included in the Belgium/Switzerland tax treaty, see infra 7.2.2.1. One 
of the criticisms addressed at the Swiss Decree – which follows from the fact that the Decree only 
applies objective tests - is that its rules are rigid and that e.g. they do not take account of different 
situations in economic sectors or of bona fide situations and even deny treaty benefits where no 
abuse is present. In response to those criticisms the Swiss tax authorities issued a new Circular in 
1998 (revised again in 2001) that partly amends the 1962 Circular implementing the Decree. It 
provides for more lenient rules for “active” Swiss companies, stock-exchange listed companies 
and holding companies and amends the thin capitalization-rule504. However, the special anti-

                                                      
502 Torrione, H., How Domestic Anti-Avoidance Rules Affect Double Taxation Convention, Proceedings of a Seminar 
held in Toronto, Canada, in 1994 during the 48th Congress of the International Fiscal Association, Kluwer Law 
International, 1995, 19. 
Although it must be admitted that in doing so, Switzerland indirectly protects its own interest as being a reliable treaty 
partner.  
503 The Decree provides for general rules which are further implemented in a 1962 Circular Latter. For a discussion; see 
e.g. Lüthi, D., Countering the Abuse of Tax Treaties – A Swiss View, Intertax, 1989, 336 et seq..  
504 For example, companies performing an active business activity in Switzerland may pay more than 50% of their 
treaty protected income as expenses to non-residents if such expenses are “commercially justified” and can be proven. 
In addition such companies are excluded from the 25% profit distribution requirement if their distribution policy is 
“adequate”. This basically means that the company must distribute annually 6% of its net equity, but only if 80% or 
more of the company’s capital is foreign controlled and substantially all of the company’s assets are invested abroad. 
The same relief is available to Swiss listed companies and so-called “pure” holding and financing companies. “Mixed” 
holdings remain subject to the 50% limitation on payment of expenses to third country residents. They enjoy, however, 
the more lenient rules on profit distributions like active companies. The new thin capitalization rule requires an equity 
financing of shareholdings of at least 30%. For a discussion of the new Circulars, see e.g. Hull, H., Teuscher, H., 
Revised Conditions for Treaty Relief in Switzerland, Bull. I.B.F.D., 2002, 219; Hull, H., Teuscher, H., Treaty Relief in 
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avoidance rules and “Limitation on Benefits”-clauses included in Swiss treaties prevail over the 
Decree as implemented by the Circular and are thus not affected by the revisions.   
 
199. In two instances, the Swiss Federal Court has held that the 1962 Decree does not conflict 
with the treaty obligations of Switzerland505.  
 
The first case involved a Swiss company controlled by a German resident which received 
royalties from UK source. The Swiss authorities refused treaty protection to the Swiss company 
under the 1962 Decree because the company accumulated profits in excess of what is allowed 
under the Decree. It is important to note that the UK/Switzerland treaty dated from 1954 and the 
Decree was enacted in 1962 so that an issue of treaty override arose. The Swiss legal system is 
monistic and international law generally prevails over domestic law. The reasoning of the Court 
is based on the abuse of rights-principle known under Swiss domestic law506. The Court held that 
in order to be abusive, the exercise of a right must be clearly contrary to the purpose for which it 
has been granted, i.e. the right is exercised to obtain advantages which for that right have not been 
conceived. Consequently, the use of a provision of a tax treaty could be abusive if such use is in 
clear contradiction with the purpose for which that treaty provision has been enacted. Relief from 
withholding tax in the source State should not benefit to third country residents. The objective of 
the Decree is to prevent treaty abuse by persons not entitled to the treaty benefits (i.e. relief from 
UK withholding tax). The purpose of the treaty is the elimination of double taxation, in particular 
juridical double taxation of the same item of income resulting from the concurrent imposition of 
source State and residence State tax. As the Swiss company enjoyed a privileged tax regime in 
Switzerland as a result of which it was nearly tax exempt, no double taxation could occur. Using 
the treaty in such a situation would be abusive because it would be a use in clear contradiction of 
the true purpose of the treaty which is the avoidance of double taxation. Since the application of 
the Decree in such a case is consistent with the treaty’s objective it is not required to obtain the 
other State’s permission to apply it. According to the Court each State can interpret the treaty 
independently, but it hasted to add that the UK may be expecting Switzerland to interpret a treaty 
with a view to avoid double taxation. As there was no such double taxation the Court found that 
Switzerland had respected its treaty obligations towards the UK.  
 
The second case which was decided in 1987 involves four German taxpayers that had formed a 
Swiss partnership that owned all the shares of a Swiss company. The Swiss company held shares 
in a company resident of Portugal and it claimed a relief from Portuguese withholding tax (10%) 
on dividends distributed by the Portuguese subsidiary  under Art. 10 of the 1974 
Portugal/Switzerland tax treaty. The Swiss authorities refused to process the application form on 
the ground that the Swiss company was foreign-controlled and had accumulated profits in excess 
of what is permitted under the Decree. The argument of the taxpayer was that the Swiss company 
was not controlled by foreigners as it was 100% held by a Swiss partnership and such a Swiss 
                                                                                                                                                              
Switzerland on Outbound Investment, Bull. I.B.F.D., 2001, 52; Reinarz, P., Revised Swiss Anti-Treaty Shopping Rules, 
Bull. I.B.F.D., 1999, 116.  
505 Federal Court, 10 July 1987, ATF, 1987, 113 Ib, 197; Federal Court, 22 November 1986, ATF, 1994, I, 659. The 
cases are discussed by Torrione, H., How Domestic Anti-Avoidance Rules Affect Double Taxation Convention, 
Proceedings of a Seminar held in Toronto, Canada, in 1994 during the 48th Congress of the International Fiscal 
Association, Kluwer Law International, 1995, 21-23; te Boekhorst, P., The Abuse of Tax Treaties, European Taxation, 
1989, 339.  
506 Swiss Courts have long recognized the application of an abuse of rights-doctrine in domestic tax matters. There is 
abuse if the form of civil law chosen by the taxpayer is unusual, inappropriate or strange and in any case unadapted to 
the economic circumstances; grounds exist for holding that this choice has been improperly made with the sole view of 
reducing a tax charge and the procedure chosen would effectively result in a notable tax saving if it were to be allowed 
by the tax authorities. For a discussion, see Ward, D., The Business Purpose Test and Abuse of Rights, British Tax 
Review, 1985, 89-91. 
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partnership was a resident of Switzerland under Art. 4 of the treaty. However, notwithstanding 
this fact, such partnership is transparent for Swiss tax purposes and its profits are proportionally 
taxed in the hands of its partners. The Court refused to apply the treaty literally and, taking into 
consideration that the dividend was not taxed in Switzerland, it observed that Portugal could not 
have expected that treaty benefits would be channelled to persons not resident in Switzerland 
through such an unusual structure involving a Swiss partnership. According to one author the 
Court considered that it was not only the right of Switzerland to have enacted the Decree of 1962, 
but almost even the obligation of Switzerland to apply the Decree to avoid treaty abuse by Swiss 
interposed companies, even if the treaty does not provide for the application of such Decree507.  
 
200. In summary, the Swiss Federal Court confirms the thesis argued in this study that the right to 
avail oneself of a treaty provision (and claiming of the tax relief provided therein) is abusive if 
that right is exercised to obtain that benefit in circumstances not intended by that provision and no 
other motive than tax mitigation is present. However, its position that the Swiss company was 
virtually exempt and that granting treaty benefits to such a company would defeat the treaty’s 
object and purpose is questionable in the absence of a specific provision to that effect in the treaty 
(see supra 3.3.3.6). Although the cases precede the 2003 OECD Commentary, the Court’s point 
of view is very much in line with the OECD’s guiding principle to interpret tax treaties with a 
view to prevent abuse (see supra 3.3.1) and the OECD’s views on the relationship between 
domestic anti-avoidance provisions and tax treaties (see supra 4.1). Swiss Courts do no attempt to 
examine whether the application of the Decree leads to a result that is consistent with the ordinary 
meaning of the terms used in Art. 10 or 12 OECD MC as commonly intended by both States. It is 
of course hard to see why the other Contracting State would oppose to the application by 
Switzerland of a domestic rule that protects the interest of that other State, even if such rule is not 
confirmed in the treaty or not supported by the treaty terms. D. Ward writes in this respect: 
“Construed in that way the Decree should not be considered to be a unilateral amendment of the 
treaty but rather a recognition that the treaty negotiators have agreed that the doctrine was part 
of the fabric of Swiss law by which treaties would be interpreted and applied”508. In all likelihood 
the fact that Switzerland applies the Decree in favour of its treaty partner renders the measure 
more palatable to Swiss Courts. As N. Goyette notes: “It is far less awkward or complicated to 
hold that Switzerland’s internal anti-abuse measure does not derogate from tax treaties when it 
operates to assist tax claims of a treaty partner than to come to the same conclusion with regard 
to Switzerland’s own tax claims”509. 
 
201. A treaty shopping-case decided by the Swiss Federal Court in 2005 shows that Swiss tax 
authorities and Courts also engage in the interpretation of Swiss tax treaties to prevent their 
alleged abuse where the rights of Switzerland as the source State are endangered510. Because the 
Court refers to the Swiss abuse of rights-doctrine, but also to the existence of a general anti-abuse 
principle of law, it is not easy to classify this case as one whereby a judicially developed national 
anti-abuse doctrine is applied or one of mere interpretation of the treaty to prevent its abuse. The 

                                                      
507 Torrione, H., How Domestic Anti-Avoidance Rules Affect Double Taxation Convention, Proceedings of a Seminar 
held in Toronto, Canada, in 1994 during the 48th Congress of the International Fiscal Association, Kluwer Law 
International, 1995, 22. 
508 Ward, D., The Business Purpose Test and Abuse of Rights, British Tax Review, 1985, 89. 
509 Goyette, N., Countering Tax Treaty Abuses: A Canadian Perspective on an International Issue, Canadian Tax 
Foundation, 1999, 50. 
510 There is another case decided in 2001 by the Commission of Appeal whereby the Swiss tax authorities applied the 
Swiss abuse of rights-doctrine to an issue of “beneficial ownership”, to protect the interests of Switzerland as the 
source State of the dividend. The Commission sided with the tax authorities, amongst others, by virtue of a 
questionable interpretation of the context of the Switzerland/Luxembourg treaty. The case is discussed infra sub 
7.1.2.4.4. 
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latter classification is probably more appropriate and for that reason the case is also mentioned 
(but not discussed) supra sub 3.3.4.3.  
 
In 1999 a Danish holding acquired all the shares of a Swiss company. The Danish holding was 
controlled by a Guernsey company that in turn was held by a company resident in Bermudas. The 
management of the Danish company was carried on by a resident of the Bermudas who managed 
the entire group. In 2000 the Swiss company distributed a dividend to the Danish holding and the 
latter distributed the dividend onwards to the Guernsey shareholder. Notwithstanding the fact that 
the Swiss tax authorities regarded the Danish company as the beneficial owner of the dividend, 
they denied it the benefit of the 0% withholding tax under the 1973 Switzerland/Denmark tax 
treaty on ground that there was treaty shopping and thus treaty abuse. Apart from the “beneficial 
ownership”-requirement the treaty did not include other specific anti-treaty shopping provisions 
nor was there any express provision preserving the application of domestic anti-abuse provisions 
or doctrines to treaty situations. Finding that the Danish holding was interposed to claim the 
exemption of Swiss dividend withholding tax under the treaty and that the Danish holding was a 
letterbox company with no offices or staff in Denmark and no other assets than the shares in the 
Swiss company, the Court held that there was abuse and allowed the assessment511. The Court 
observed that its holding would have been different had there been valid economic reasons 
justifying the interposition of the Danish company.  
 
The Court based its judgment on the existence of an inherent anti-abuse principle which it derived 
from the VC and the writing of authors (in particular K. Vogel, see supra 3.1.2. and 3.2)512. The 
Court observed that the treaty must be interpreted in good faith by having regard to its object and 
purpose. With reference to Art. 26 VC it said that States must apply their treaties in good faith 
and that “the prohibition of abuse is part of the principle of good faith (…) It prohibits the use of 
an institute of law against its purpose to realize interests which are not protected by it”. From a 
perspective of international public law one cannot disagree with that position. From that the Court 
draws the following conclusion: “Accordingly, the prohibition of an abuse of rights as regards 
conventions is not only recognized in Switzerland as a general principle of law but also on the 
European level without being necessary to adopt an explicit provision in the respective 
convention (…). Additionally, the principle of abuse of rights is (…) recognized in Denmark”. 
This leap in the Court’s reasoning is harder to follow. The Court does not explain how the abuse 
of rights-doctrine existing between States under international public law justifies the conclusion 
that taxpayers on the domestic level should not abuse their rights under the treaties. Also, the 
reference to the ECJ’s abuse of rights-doctrine has no link to Art. 26 VC as it is a reference to a 
principle applicable to private economic operators. Also, as said before it is not easy to 
characterize such doctrine in income tax matters as a general principle of Community law (see 
margin no. 84). Finally, the Court makes no effort to find the common features of at least the 
doctrines of Switzerland and Denmark. To achieve a concordant interpretation of the treaty it 
does not examine whether in the reverse situation Denmark would have applied its abuse-
doctrine. 
 
The Court based its decision also on the interpretation principles set forth in the VC. It observed 
that the principle of good faith “includes the tackling of abuse”. The Court presumably means that 
under a good faith interpretation the treaty must not be interpreted in a way that perpetrates its 
abuse. According to the Court a good faith interpretation requires Switzerland and Denmark as 
OECD Member Countries to interpret their treaty in accordance with the OECD MC and its 
Commentary. It noted that over time the Commentary has recognized that treaties should not be 

                                                      
511 Swiss Federal Court, 28 November 2005, 8 ITLR 2006, 537. 
512 It noted, however, that authors are divided on the issue. 
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interpret in a way that facilitates their abuse and that domestic anti-avoidance measures need not 
to be included in tax treaties to be effective to exclude treaty abuse. It characterizes the 2003 
Commentary as a supplementary means of interpretation because “they are intended amendments 
to already existing rules”. It concludes that it follows from the 2003 Commentary that “it may be 
regarded as an internationally accepted principle that states do not have to grant advantages of 
double taxation conventions if arrangements have been chosen which constitute an abuse of a 
convention”. The Court then referred to the various samples of specific “Limitation on Benefits”-
clause proposed in the 2003 Commentary (such as the transparency rule, the bona fide activity-
test and the main purpose-test, see infra 7.2.) to justify its conclusion that treaty benefits should 
not benefit to third States residents controlling companies which are set up to claim such benefits 
and do not carry on an economic activity.  
 
It is of course questionable whether a 1973 treaty with no other anti-treaty shopping rules than a 
“beneficial owner”-test and applied to a transaction executed in 2000 can be interpreted on the 
basis of the 2003 Commentary. Contrary to what the Court suggests, such Commentary is not a 
supplementary means of interpretation under Art. 32 VC (see supra 2.3.2. and margin no. 163). A 
good faith interpretation is a search for the common intentions of the two States upon conclusion 
of the treaty as expressed in the operative provision of the treaty, not a search for intentions which 
parties may have about 30 years after conclusion of the treaty and which may have evolved 
because of changed circumstances. The relevant term of the treaty that was included to prevent its 
abuse by shoppers is the “beneficial ownership”-requirement. It was totally ignored by the Court 
presumably because the Swiss authorities had admitted that the Danish company was the 
beneficial owner of the dividend ! The decision contradicts the point argued in this study that 
where a treaty addresses a specific form of abuse by means of a specific provision, which thus 
expresses the common intention of both States, that abuse should not be tackled with an unilateral 
domestic measure that has more far reaching results (see margin no. 62, 163 and 455). The fact 
that none of the “Limitation on Benefits”-clauses was inserted in the treaty arguably justifies a 
different conclusion than the one reached by the Court. It is also inappropriate to refer to practices 
of OECD Member Countries set forth in a Commentary prepared by the MoFs of the Member 
Countries to establish a general principle of law without considering the various fundamental 
criticisms formulated on that Commentary by commentators; the observations of six member 
Countries (including Switzerland!513) and the conflicting case law in the many jurisdictions. It is 
true that the Court justifies its conclusion by a reference to 2000 and 2004 Austrian Supreme 
Court decisions. However, as discussed hereafter also that case law is not free from criticism (see 
infra 4.2.8.).  
 
In summary, the Court makes a weak attempt to justify the inclusion of an inherent anti-abuse 
principle in tax treaties on the basis of Art. 26 VC and/or as a universally recognized principle of 
law. It thereby makes a questionable use of the interpretation principles set forth in Art. 31 and 32 
VC and of the 2003 OECD Commentary. Although the facts of the case were very similar (treaty 
shopping, no express anti-avoidance provision in treaty; treaty predating 2003 OECD 
Commentary) and although the sources of law and interpretative material used in both cases 
where the same, the outcome of the case is diametrically opposite to the outcome of the Canadian 
Mil Investment-case (see supra margin no. 197).  

                                                      
513 In view of that observation one wonders why Switzerland made the assessment and why the taxpayer did not refer to 
that observation. Part of the Swiss observation is that domestic anti-abuse rules should not be applied if they are not 
conform to the general treaty provisions in particular where the treaty itself contains anti-abuse rules. The Commentary 
itself – with the agreement of Switzerland – states that the “beneficial ownership”-requirement is a specific rule 
preventing treaty shopping. The Swiss tax authorities considered the Danish holding to be the beneficial owner! Is the 
assessment explained by the fact that is not grounded on the Swiss abuse of rights-doctrine but on the presence of an 
inherent anti-abuse principle of international law? 
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4.2.8. AUSTRIA 
 
202. Like in Germany, the abuse of law-doctrine in Austria has been codified, more in particular 
in Art. 22 BAO. Under Austrian law, arrangements constitute an abuse of law if they appear to be 
unusual or inadequate – in relation to the economic purpose for which they have been set up – 
and if they cannot be explained without considering the tax avoidance motives. Accordingly, it 
must be examined whether the arrangements remain reasonable if the tax reducing effect is 
omitted. Thus, if substantial arguments, other than tax mitigation, can be put forward as a rational 
for the arrangement, Art. 22 BAO will not apply even if the arrangement is unusual. If the tax 
authorities have recourse to the abuse of law-theory the taxpayer’s arrangements are ignored and 
taxes are imposed in accordance with the provision which the taxpayer attempted to circumvent, 
taking into account the economic reality of the transaction514.  
 
203. In a decision of 1972 the Austrian Administrative Supreme Court applied the abuse of law – 
doctrine to a case involving the Swiss/Austria tax treaty515. More recently the Austrian 
Administrative Supreme Court applied Art. 22 BAO to a treaty shopping - case516. An Austrian 
company had distributed dividends to its Swiss parent company. Notwithstanding the fact that the 
Swiss tax authorities had confirmed that the Swiss company was a resident of Switzerland for 
treaty purposes, that it was controlled by Swiss residents and that it had not passed on the 
Austrian profits to third country residents (i.e. conditions imposed by the Swiss Decree of 1962 
against abuse of Swiss tax treaties, see supra 4.2.7.), the Austrian tax authorities continued to 
have suspicion that the real owners of the Swiss company were residents of “Austria or Monaco” 
as they alleged517. Although they did not come forward with evidence that the Austrian dividend 
was ultimately paid on to residents of third countries, the Austrian tax authorities relied on Art. 22 
BAO to deny the Swiss parent the benefit of the reduced Austrian dividend withholding tax (5%) 
under Art. 10 of the 1974 Austria/Switzerland treaty (prior to the change by Protocol of 2000). 
The Supreme Court observed that “at the heart of the appeal lies the question whether the 
respondent tax authority was entitled in these circumstances to examine whether or not the 
appellant had only been interposed to extract benefits under the DTC because the real economic 
owners of the shareholding would not have been able to claim tax relief”. It concluded that “This 
question may be answered in favour of the tax authority”. The Court gave the following reasons 
to support its conclusion. According to Art. 31 VC the purpose of a treaty is important for its 
interpretation. The purpose of the tax treaty is to assign taxing rights between the two Contracting 
States on the basis of objective criteria. In the absence of specific anti-avoidance provisions in tax 
treaties, a State has the right to protect itself against an unjustified exploitation of the tax benefit 
provided for in the treaty. The absence of specific anti-avoidance provisions in the treaty does not 
justify a conclusion that the treaty permits the use of nominee arrangements or the abuse of forms 
and institutions of civil law. The Austrian approach is consistent with the practice of other States. 
                                                      
514 There is an ongoing debate whether Art. 22 AO offers a separate legal basis for taxation that can be applied next to 
other substantive provisions (“Aussentheorie”) or whether it has no normative function of its own but is a merely an 
interpretation reference (“Innentheorie”). The prevailing case law of the Austrian Administrative Supreme Court 
seems to endorse the prior interpretation. For a discussion and further references, see Obermair, C., Weniger, P., Treaty 
Shopping and Domestic GAARs in the Light of a Recent Austrian Decision on Irish IFS Companies, Intertax, 2005, 
467-468. 
515 Supreme Administrative Court, 8 March 1972. The case is discussed by Loukota, H., International Tax Planning 
and Treaty Shopping- An Austrian View, Intertax, 1990,  350. 
516 Supreme Administrative Court, 26 July 2000, 2 ITLR, 2002, 884. 
517 The conflicting responses of the taxpayer did obviously not lift the suspicion of the Austrian tax authorities. The 
taxpayer first declared that the company was owned by two Swiss lawyers (obviously nominee shareholders). Later he 
stated that there was one single shareholder, i.e. a Swiss resident but not the person claimed to be the shareholder by the 
Austrian tax authorities.   
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Support for that finding can be derived from the OECD Conduit Companies Report (see supra 
4.1.1.) and an article written on the subject by the Austrian representative in the OECD 
Committee on Fiscal Affairs which prepared the Report. The certificate of residence of the Swiss 
tax authorities is not binding on the Austrian authorities and it does not make clear on the basis of 
what concrete evidence the Swiss authorities based their conclusion. The conflicting answers of 
the taxpayer strongly suggest that the company is formed by nominee shareholders.       
 
204. With all due respect, but I find it hard to agree with the Court. While it is true that 
certificates of residences issued by the competent tax authorities are not evidence binding on the 
tax authorities of the source State518, it is questionable whether in the case at hand the Austrian 
tax authorities could disregard the certificate of residence issued by the Swiss tax authorities and 
the Swiss evidence that the dividend was not paid on to third country residents. In a treaty 
shopping case the fact that the Austrian dividend is not paid on to residents of third countries is as 
decisive as the question of the residence of the persons controlling the company. On the first 
point the Austrian tax authorities had no evidence that rebutted the evidence of the Swiss tax 
authorities. On the second point, the certificate of the Swiss tax authorities confirmed that the 
earlier statement of the taxpayer (i.e. that the company was owned by two Swiss lawyers) was 
correct. A later statement from the taxpayer according to which the company’s sole shareholder 
was a Swiss resident arguably corrects the first statement, but still does not contradict the 
certificate. However, according to the Austrian tax authorities the second statement rather 
confirmed the fact that the company was set up by nominee shareholders. Maybe, but in that case 
arguably the two Swiss lawyers were nominees for a Swiss resident and that should have been the 
end of the story for the Austrian tax authorities. Still, two questions arise in this respect. Why did 
the Austrian tax authorities not return to the Swiss tax authorities after having received the second 
answer from the taxpayer to verify the accuracy thereof and why did the taxpayer, if the 
shareholder was a Swiss resident, not disclose his full identity? The tax authorities argued that 
they had evidence that the company was owned by residents of Austria or Monaco. The fact that 
the tax authorities were unable to determine the exact residence of the shareholders (“or”) 
illustrates the weakness of their evidence. As far as I can see that “evidence” was not at all 
examined by the Court. Treaty interpretation is concerned with the common intentions of the 
parties. The very purpose of the Swiss 1962 Decree on the basis of which the Swiss tax 
authorities issued the certificate of residence to the Austrian authorities is to protect the source 
State (i.e. Austria) against abuse of Swiss tax treaties by Swiss companies controlled by third 
country shareholders. The fact that the Swiss authorities issued a certificate under the Decree is a 
strong indication that the Swiss authorities believed that the treaty was not abused. It is believed 
that the Court has dismissed this evidence too easily. According to the Court in the absence of 
specific anti-avoidance provisions in the treaty a State can protect itself against treaty abuse by 
enacting domestic anti-avoidance rules. The Court’s position is in line with the OECD’s view. As 
discussed earlier at the time of the Court’s decision, arguably the OECD Commentary supported 
the opposite view that States had to enact specific anti-avoidance provisions in their treaty to 
counteract treaty shopping or had to safeguard the application of their domestic anti-avoidance 
provisions in their treaties (see supra 4.1. and compare with footnote under margin no. 195). Also, 
this review of the international case law shows that the State practice, as interpreted by Courts, is 
far from homogeneous. Hence, the Court’s reference to an established State practice - presumably 
an implicit reference to Art. 31 (3) (b) VC - is not convincing. Art. 31 (3) (b) VC defines a State 
practice as an agreement between the two States regarding the interpretation of the treaty. As 
Switzerland had enacted the Decree to protect the source State against treaty shopping and as 
Austria is also concerned about treaty shopping, maybe the Court suggests that between Austria 

                                                      
518 Lang, M., Double Non-Taxation , General Report, Cah. Dr. Fisc. Int., vol. 89a, IFA, 2004 Vienna Congress, Sdu 
Fiscale en Financiële Uitgevers, 2004, 90 et seq.. 
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and Switzerland a practice in the meaning of Art. 31 (3) (b) VC had emerged. According to the 
Court, the object and purpose of the treaty is to allocate taxing rights amongst the two States on 
the basis of objective criteria. Obviously, the criteria considered by the Court is the company’s 
residence and the fact that it is not controlled by residents of Austria and third countries. Of equal 
importance for purposes of Art. 10 is the fact that the dividend is “paid” by a company resident of 
Austria to “a resident of Switzerland” (Art. 10 Austria/Switzerland treaty, which does not use the 
term “beneficial owner”). The requirement was not at all considered by the Court. As the 
Austrian tax authorities did not come forward with evidence rebutting the evidence of the Swiss 
authorities according to which the dividend had not been passed on to third country residents, it 
can hardly be denied that the dividend was “paid to” a resident of Switzerland. 
 
205. In 2004 the Austrian Administrative Supreme Court arrived at a similar conclusion in a case 
very similar to the 2004 case discussed under Germany (see supra 4.2.4)519. The case involved an 
Austrian company that held the shares in two Irish IFSCs from which it received dividends. Both 
IFSCs had a Board of Directors, but no personnel in Ireland. A management contract was 
concluded with an Irish bank that managed the companies’ investments. The Austrian company 
claimed the participation exemption on the Irish dividends under Austrian domestic law and Art. 
10 (5) of the 1966 Austria/Ireland tax treaty520.The Austrian tax authorities denied the 
participation exemption relying on Art. 22 BAO and qualified the dividend as operating income 
of the IFSCs attributable to the Austrian parent521. The Court sided with the tax authorities. The 
Court cited the following grounds to support its conclusion - similar to those cited in support of 
its 2000 decision - (i) the absence of specific anti-avoidance provisions in the treaty does not 
mean that a taxpayer can abuse the treaty by using legal structures with international 
ramifications, i.e. the setting up of an investment company in a low-tax jurisdiction, (ii) such 
defeats the object and the purpose of the tax treaty and a State has the right to protect itself 
against an unjustified exploitation of its treaties and (iii) the Austrian approach is consistent with 
the practice of other States.  
 
206. In interpreting the terms of the treaty the Court was faced with a conflict between two 
purposes of the treaty, i.e. the elimination of (economic) double taxation on the Irish dividends 
(required by Art. 10 (5) of the treaty) and the prevention of tax avoidance. The Court engaged in 
an interpretation of the treaty with heavy emphasis on the purpose of the treaty to prevent tax 
avoidance and comes to a conclusion that is not in accordance with the terms of Art. 10 (5).. The 
terms of  Art. 10 (5) are clear in this respect. They require Austria to exempt the Irish dividend if 
the recipient is an Austrian company and the distributing company is a resident of Ireland. There 
is no “activity”-proviso”, “subject to tax”- or “minimum level of taxation”-requirement included 
in the Article. As said before, the purpose of a tax treaty is not to ascertain that income is taxed 
once in one of the two Contracting States, let alone guarantee that income is subject to an 
adequate level of taxation. In the absence of “subject to tax”-clauses, tax treaties requiring the 
residence State to give relief by way of exemption relieve potential double taxation and respect 
the source State’s sovereign right not to tax the income or to tax it moderately (see supra 3.3.3.6). 

                                                      
519 Supreme Administrative Court 9 December 2004. The case is discussed and criticized by Obermair, C., Weniger, P., 
Treaty Shopping and Domestic GAARs in the Light of a Recent Austrian Decision on Irish IFS Companies, Intertax, 
2005, 466 et seq.. 
520 Art. 10 (5) provides: “Dividends paid by a company which is a resident of Ireland to a company which is a resident 
of Austria shall be exempt from Austrian tax. This exemption shall not apply unless in accordance with the laws of 
Austria the dividends would have been exempt from Austrian tax if the first-mentioned company had been a resident of 
Austria and not a resident of Ireland”. 
521 One can ask whether this case concerns abuse of the tax treaty or abuse of domestic law, as the participation 
exemption is provided in Austrian domestic law first and confirmed and conditioned in the treaty. In his defence the 
taxpayer relied on the treaty and the Court engaged in an interpretation of the treaty.  
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In my view the kind of teleological interpretation in which the Court engaged is not in accordance 
with the general rule of interpretation of the VC. It also leads to unresolved double taxation, 
which is another reason why a unilateral application of domestic anti-avoidance rules should not 
be favored (see margin no. 162). The Court’s decision is also questionable from a perspective of 
Community law, amongst others, because the Irish IFSC regime is permitted State aid (see Part 
Four, 4.8.). My conclusion would be different if an Austrian taxpayer setting up a low-taxed 
Austrian investment company would be denied the participation exemption on dividends 
distributed by such Austrian subsidiary. Indeed, the second sentence of Art. 10 (5) provides that 
Austria grants the participation exemption to Irish source dividends on the same conditions as 
those prevailing for Austrian source dividends. The Court left this issue untouched though.  
 
207. There is a recent judgment by the Unabhängiger Finanzsenat that is fully in line with the 
previous Supreme Court decisions522. Under Art. 23 (3) of the 1978 Austria/Malta treaty Austria 
should exempt Maltese dividends paid to an Austrian parent without further conditions. However, 
under a rule of domestic law the Austrian MoF can refuse the treaty exemption where there are 
reasons to believe that there is tax fraud or abuse and the subsidiary’s main function is to derive 
interest income. An Austrian parent company received dividends from a Maltese offshore 
financing company that was tax exempt and the Austrian tax authorities denied the Austrian 
participation exemption on ground of the domestic provision. The Finanzsenat sided with the tax 
authorities. To justify the primacy of the national rule over the treaty, both relied on Art. 31 VC. 
Recognizing that the treaty must be construed in light of its object and purpose, it was said that 
such is the prevention of double taxation, not the promotion of double non-taxation. Both further 
relied on the 1992 OECD Commentary on Art.1 § 22 et seq. according to which domestic anti-
avoidance rules are not affected by tax treaties and that this is generally accepted State practice. 
This lead to the obvious conclusion that nothing in the treaty prevents the application of the 
national rule. It was further argued that Malta was to blame because it enacted the offshore rule in 
1989 after conclusion of the treaty without consulting with Austria. According to the Finanzsenat 
such was not an act of good faith as it frustrated the Austrian expectations upon signing the treaty. 
 
Needless to say that this teleological interpretation contradicts several of the above submissions 
(see in particular margin no. 26, 128, 146-147 and 162). However, one wonders why the dividend 
distribution was protected by the treaty in the first place. If the information is correct that the 
Maltese company was not liable to tax, it is not a resident of Malta for treaty purposes and hence 
the arrangement is not envisaged by Art. 23 (3) of the treaty. 
 
4.2.9. FINLAND 
 
208. In 2002 the Finnish Administrative Supreme Court has been called to rule on the 
compatibility of the Finnish CFC-legislation with Art. 7 (1) of the Belgium/Finland tax treaty523. 
The Court commenced its analysis of the treaty by stating that the interpretation of the treaty must 
start from the wording of the provisions and the intentions of the Contracting States. Also, it 
expressed its general views on the OECD Commentary and its role for the interpretation of tax 
treaties. According to the Court, the Commentary describes State practices and the generally 
accepted view of the OECD Member Countries. The Commentary requires national legislation to 
be applied in the spirit of tax treaties. According to the Court the Commentary is not a binding 
source of interpretation but it is relevant as an auxiliary source, in particular where treaty follows 
the structure of the OECD MC. The wording of the Commentary which was in force when the 

                                                      
522 Unabhängiger Finanzsenat, 15 March 2006 (GZ.RV/0334-S/02). The case is discussed by Vogel, K., Tax Treaty 
News, Bulletin for International Taxation, 2006, 474. 
523 Supreme Administrative Court of Finland, 20 March 2002, KHO:2002:26, 4 ITLR 2002, 1009. 
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treaty was negotiated lends particular weight to its interpretation but, according to the Court, in 
the spirit of the VC, subsequent amendments of the Commentary also have significance as an aid 
to interpretation, in particular regarding new situations and phenomena. The Court did however, 
not categorize the OECD Commentary, whether current or new, under the provisions of the VC 
(compare to 2.3 supra).  
 
209. Thereafter the Court turned to the interpretation of Art. 7 (1) of the treaty. In a rather 
confusing statement the Court expresses its doubts as to whether a literal interpretation of Art. 7 
(1) permits the Finnish taxation524. Finding that the treaty dates back from 1976 (and was 
amended in 1991) while the Finnish CFC-Legislation was introduced at the end of 1994, the 
Court concluded that it was impossible to draw any conclusions as to whether the Contracting 
States had the intention to have the Finnish CFC-Legislation be applied in the case at hand. The 
Court then turns away from the treaty and bases its conclusion solely on the 1992 OECD 
Commentary. It rejects the argument of the taxpayer that since the treaty was negotiated until 
1976 and renegotiated until 1991 (on minor points not relevant for this discussion), the 1992 
Commentary had to be disregarded. According to the Court that argument failed as the 1992 
Commentary is largely based on the 1987 Base Companies Report525.   Quoting extensively from 
§ 7 and § 22 - 26 of the Commentary on Art. 1, the Court concludes that the Finnish CFC-
Legislation is part of the domestic tax provisions which determine the basis of the tax liability of 
Finnish residents  and of the chargeability to tax of income (§23) and that it is similar to the 
legislation of several other OECD Member Countries. After having reiterated that (i) tax treaties 
do not prevent the application of anti-avoidance rules (§7); (ii) the large majority of OECD 
Member Countries consider that such rules are not inconsistent with tax treaties (§23) and that 
(iii) treaties do not aim at eliminating economic double taxation to which a taxation under a CFC-
Legislation may result, the Court concludes as follows: “In light of the above considerations, the 
CFC Act may be applied to individual cases without this being prevented by the commitments 
entered into by Finland in its tax treaty with Belgium (…). Although the wording of art. 7 (1) of 
the tax treaty does not in itself support such an interpretation, the Supreme Administrative Court 
considers, on the basis of the above reasoning and after having taken into account that each 
country determines its own tax base, that the said paragraph of the tax treaty does not prevent the 
taxation of A under the CFC Act in the circumstances described in the application for the 
advance ruling.” 
 
210. In other words, the Court disregards the wording of Art. 7 (1) to arrive at a conclusion which 
is solely based on the 1992 OECD Commentary. In the opening statements of its decision the 
Court was cautious to say – correctly – that the OECD Commentary is not a binding source of 
interpretation. However, in the end it seems that the Court has ignored its own dictum. In my 
view, the Court’s conclusion is not supported by the common intentions of Finland and Belgium. 
As has been illustrated above (see supra 4.1.1), the 1992 OECD Commentary constitutes a 
significant departure from the previous position expressed in the Commentary on the relationship 
between domestic anti-avoidance rules and treaties. As discussed earlier (see supra 2.3.2.2), a 
Court should not have recourse to a Commentary that has been significantly amended after a 
                                                      
524 The Court states: “In any event, it is clear that by including the controlled foreign company income of A Finance NV 
in the taxable income of A in Finland, Finland does not encroach upon the right of Belgium to tax the Belgian resident 
A Finance NV on its income. Nor is there any disagreement about the fact that under the national legislation of either 
country or the tax treaty A does not have a permanent establishment in Belgium and A Finance NV does not have any 
permanent establishment in Finland. Accordingly, the only question which remains to be answered is whether art. 7, 
from the wording of which it may be considered that Finland has renounced its rights to tax the income accrued in a 
controlled foreign company, is applicable to the case at hand”.  
525 That point is not contested (see infra 6.3.1). However, it is not clear what the Court means by this reference. 
Presumably it is assumes that the 1987  OECD Report was on the mind of the treaty renegotiators in the 1991 period 
and that such unconfirmed assumption justifies the use of the 1987 OECD Report/1992 OECD Commentary. 
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treaty has been negotiated or reverses a prior position to interpret the provisions of such a prior 
treaty. In such circumstances, it can hardly be argued that the 1992 OECD Commentary reflects 
the common intentions of the treaty negotiators in 1976. That is all the more true since neither 
Belgium nor Finland had CFC-legislation when the treaty was negotiated and the question of 
interaction between domestic rules and treaties was hardly explored within the OECD at that 
time. In 1977 (one year after the treaty was signed) the OECD Commentary clearly implied that 
domestic anti-avoidance measures could not be applied to tax treaties, even if States perceive 
certain behavior of taxpayers as abusive of their tax treaties, unless they specifically adopt these 
domestic rules in their treaties (see supra 4.1.1). By referring to the 1987 Base Companies Report 
to justify the use of the 1992 OECD Commentary, the Court seems to suggest that the treaty 
negotiators must have had the conclusions of that Report in mind when they renegotiated the 
treaty in 1991. This assumption is not confirmed by the facts of the case. The treaty was 
renegotiated on technical points that are unrelated to the even general question of the relationship 
between domestic anti-avoidance rules and the treaty, let alone the application of CFC-legislation 
to the treaty. In 1991 Finland had not yet enacted its CFC-legislation and none of the data 
included in the Court’s decision seems to indicate that Finland considered already in 1991 the 
introduction of CFC-legislation. The CFC-Act was passed only in late 1994. In 1991 Belgium 
from its side had no CFC-legislation and still has no such legislation (see infra 6.5). Belgium even 
contested the Finnish taxation. The Belgian MoF sent a letter to the Finnish authorities in which 
he argued that the Finnish taxation was in breach of the tax treaty and the EC-Treaty. That letter 
was totally ignored by the Supreme Court. Accordingly, there is not even room for argument that 
there was a tacit acceptance by the Contracting States that CFC-legislation could be applied to 
situations covered by the treaty. The statement in the Commentary that the majority of OECD 
Member Countries supports the thesis that CFC-Legislation is not in breach of tax treaties and 
that CFC-Legislation is commonly applied amongst OECD Member Countries is a point which 
seems to have been essential for the Court’s decision. I have pointed above to the dangers 
involved in such self-referential statements (see margin no. 204). Taking into consideration that 
the OECD is formed by representatives of the MoFs of the Member Countries and the fact that 
case law on the matter is not universally settled, the probative value of such references is limited. 
As the Court itself found that a literal interpretation of Art. 7 (1) did not support the Finnish 
taxation, one may have expected the Court to thoroughly look into the arguments put forward by 
the dissenting OECD Member Countries. In my view the Court was also mistaken in rejecting the 
proposal to consider the decisions of the French courts on the question of compatibility of the 
French CFC-legislation with Art. 7 of the France/Switzerland treaty (see infra 6.3.3.2)526.  It is 
true that the intentions of France and Switzerland as such are not relevant to construe the 
provisions of the Belgium/Finland tax treaty. However, the similarity between the French and 
Finnish CFC-legislation, the similar wording of the provisions of both treaties and the fact that 
the matter is far from settled internationally does not justify the Court’s answer.  
 
211. In short, the Finnish Supreme Court has not engaged in a good faith interpretation of Art. 7 
(1) of the Belgium/Finland tax treaty. The Court should not have said that the treaty does not 
allow drawing conclusions on the parties’ intentions. It should have said that upon negotiation 
and renegotiation of the treaty, none of the treaty partners could have intended the application of 
the CFC-Legislation to the treaty. As the case concerns the enactment of CFC-Legislation 
subsequent to the treaty, it should have considered whether the treaty permits the application of 
such legislation. As the Court found that the plain meaning of the terms of Art. 7 (1) did not 
support the Finnish taxation, it should have concluded that the treaty did not permit it. It should 

                                                      
526 The Court says in this respect: “Directly relevant guidance on the case at hand cannot be derived from the 
judgments of courts in other countries, despite the fact that the problems to which controlled foreign companies give 
rise are globally common and have the same basic features”. 
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not have had recourse to the Commentary released posterior to the treaty and to the renegotiation 
of the treaty to go against the express terms of the treaty. Such recourse is improper in a case 
where the 1992 OECD Commentary did not take a clear position on the question whether CFC-
rules are consistent with the OECD MC (see infra 6.3.1.2) and  in particular in this case as one of 
the parties to the treaty continues to contest the views of the other State during the legal 
proceedings and upon the revision of the OECD Commentary in 2003. 
 
4.2.10. CONCLUSION 
 
212. In 2005 the Swiss Federal Court held that the Switzerland/Denmark tax treaty includes an 
implied anti-abuse rule and based that conclusion, amongst others, on Art. 26 VC and the 
existence of a universally recognized anti-abuse principle of law that applies to alleged abuses of 
tax treaties. This view is not shared in this study and the Swiss judgment is opposite to the 2006 
decision of the Canadian Tax Court handed down in a factually similar case and on the basis of 
the same sources of law and the same interpretative materials.  
 
Case law does not show a consistent position on the fundamental question whether domestic anti-
avoidance provisions and judicial doctrines are compatible with the treaty engagements of the 
Contracting State applying such measures. Courts in Finland, Austria, Switzerland, the USA and 
Canada (but the latter not unanimously and only once in an obiter dictum) see no difficulty in 
applying such measures to perceived abuses of tax treaties. In some of those decisions Courts 
have made it clear that they have come to such conclusion to prevent the frustration of the object 
and purpose of the treaty provisions that were allegedly abused. Often Courts have thereby 
engaged in a teleological interpretation over and above the ordinary meaning of the terms of the 
treaty. To support this teleological interpretation Courts develop the questionable practice of 
relying on the 2003 OECD Commentary to construe provisions of treaties that have been 
negotiated on the basis of earlier and different OECD Commentary and such even with respect to 
transactions executed when only that earlier Commentary was public. The case law of the 
German Bundesfinanzhof has evolved but now also permits the application of domestic statutory 
anti-abuse provisions to cases of treaty abuse where such provisions have not been safeguarded in 
the treaty. However, in recent years the Bundesfinanzhof has taken an inconsistent position as to 
the acceptance of sound business purposes, sometimes in very similar cases, and its current 
position is favorable to the taxpayer. The most recent decision of the Canadian Tax Court (2006) 
contradicts a dictum in an earlier decision of the same Court (1997). According to the 2006 
judgment treaty shopping in itself is not an abuse of the treaty and a treaty can not be interpreted 
to prevent its abuse if there is no support for this interpretation in the terms of the treaty. To find 
out whether the result obained after applying the “fraus legis”-doctrine is to be upheld for treaty 
purposes, the Dutch Supreme Court engages in a search for the common intentions of the treaty 
partners in the text of the treaty and the explanations of both treaty partners given upon 
conclusion of the treaty or later. Courts in France and Belgium relied on the text of the treaty as 
being the authentic expression of the parties’ common intention and found the result obtained 
under the domestic anti-avoidance measure to be inconsistent with the treaty language. The 
objectives of the relevant treaty provisions were found to be clearly expressed in the terms of 
such provisions and prevailed over an alleged (and sometimes unproven) purpose of prevention 
of tax avoidance or evasion. 
 
In reaching their conclusion that treaties do not prevent the use of national anti-abuse measures to 
prevent treaty abuse or that treaties must as much as possible be construed to prevent their abuse, 
Courts (in particular in Austria, Finland, Switzerland and Canada (partim)) develop a practice of 
self-reference. This is worrying as it is in essence based on “State practices” set forth in the 
OECD Commentary on Art. 1 (and the 2003 Commentary in particular). However, such 
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Commentary must be used with great caution. It is a non binding source of interpretation. It is 
prepared by the MoFs of the various OECD Member Countries. It is not free from criticism and 6 
out of 30 Member States have recorded observations on that specific part of the Commentary. 
 
5. APPLICATION OF BELGIAN DOMESTIC ANTI-AVOIDANCE PROVISIONS 
TO TAX TREATIES: GENERAL OBSERVATIONS 
 
213. In their official Commentary on the Belgian double tax treaties, the Belgian tax authorities 
express the view that no provision of a tax treaty restricts the rights of Belgium to apply its 
domestic anti-avoidance provisions to treaty situations and that there is no need to safeguard the 
application of these domestic provisions to treaty situations by including express provisions in the 
tax treaties to that effect527. There is no suggestion in the Official Commentary on the Belgian 
double tax treaties, nor in the Circular Letter of 16 April 2004 on the application and 
interpretation of Belgian tax treaties, that Belgium adheres to the view expressed in the 2003 
OECD Commentary that it can deny treaty benefits solely on the principles governing the 
interpretation of its tax treaties. Thus, Belgium seems to belong to what I have called above the 
OECD’s first group of countries (i.e. those that consider that treaty abuse is an abuse of domestic 
law, see margin no. 156). Belgium has not recorded observations on the 2003 Commentary in this 
respect. In this and the next section I will examine whether and to what the position of the 
Belgian tax authorities can be endorsed. A distinction will thereby be made between the Belgian 
tax treaties that expressly allow Belgium to apply its domestic anti-avoidance provisions (see 
infra 5.1) to the treaty and those that are silent on this point (see infra 5.2). 
 
5.1. Belgian tax treaties expressly allowing the application of domestic anti-
avoidance provisions 
 
214. Several years before the recommendation expressed in the 1977 OECD Commentary to 
preserve the application of domestic anti-avoidance provisions to tax treaties, Belgium included 
an express reference to that effect in three of its treaties that are still in force, i.e. the treaties with 
Germany (1967); Luxembourg (1970) and Austria (1971). The provision is typically drafted as 
follows: “Nothing in this Convention shall be construed as preventing a Contracting State from 
applying the provisions of its domestic law relating to the prevention of tax evasion and fiscal 
fraud”528. In 1991 a similar clause was included in the treaty with Egypt: “Nothing in this 
Convention shall be construed as preventing the application of the provisions of the domestic law 
of each Contracting State which are specifically aimed at combating fiscal fraud or evasion”529. 
The 2002 treaty with Hong Kong provides for a slightly different provision: “Nothing in this 
Agreement shall prejudice the right of each Contracting State to apply domestic laws and 
measures concerning tax avoidance, whether or not described as such, insofar as they do not give 
rise to taxation contrary to the Agreement”530. According to the treaty with Switzerland: 
“Additional measures already taken and to be taken by one of the Contracting States against the 
abusive claims of tax relief relating to tax withheld at source in the other Contracting State, shall 
not be prejudiced by the provisions of this Article”531. And finally, the treaty with Spain provides 
that: “It is agreed that the provisions of Art. 24 do not preclude a Contracting State from 

                                                      
527 Com. DTT 28/17 and 9/3 and 5.  
528 Belgium/Germany treaty (Protocol no. 17); Belgium/Luxembourg treaty (Protocol no. 10); Belgium/Austria treaty 
(Art. 27). There is a similar provision in the 2006 Belgium/San Marino tax treaty (not yet in force).  
529 Belgium/Egypt treaty (Art. 28 (2)). 
530 Belgium/Hong Kong treaty (Art. 27). There is a similar provision in the new Belgium/Singapore tax treaty (not yet 
in force). 
531 Belgium/Switzerland treaty (Art. 22 (1)). 
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applying the provisions of its domestic law with respect to thin capitalization”532. Sometimes 
Belgian treaties include a clause that allows the other Contracting State to apply one or more of 
its anti-avoidance provisions. A recent example is the treaty between Belgium and Canada that 
expressly provides that Canada can apply its CFC-Legislation (so called FAPI-rules; Art. 91 
Canadian Income Tax Act) to income derived by Belgian subsidiaries of Canadian resident 
shareholders (see also supra 3.3.3.2)533.  
 
215. All these treaties express the common intention of the Contracting States to apply their 
domestic anti-avoidance rules to the treaty. However, the scope of these safeguarding provisions 
differs from treaty to treaty. All safeguarding clauses refer to the provisions of domestic law 
(“bepalingen van zijn nationale wetgeving” in the Dutch official version or unofficial translation), 
thereby excluding the application of judicially developed doctrines, if any, with the possible 
exception of the treaty with Hong Kong if such doctrines can be brought under the term 
“measures” (“maatregelen” in the unofficial Dutch translation). As the dictionary meaning of the 
English term “measures” (which is the only authentic language) does not seem to be restricted to 
codified rules, it can be argued that judicially developed anti-avoidance doctrines are applicable 
under the treaty534. Since Belgium does not have judicially developed doctrines against tax 
avoidance, the issue is only relevant for the other Contracting State535. Because of the ambiguous 
drafting of the safeguarding provision in the treaties with Germany, Luxembourg, Austria and 
Egypt (mentioning fraud and evasion distinctly although both terms mean the same, see supra 
3.3.2) it could be argued that Belgium is precluded from applying its domestic provisions that 
purport to counteract tax avoidance under those treaties. Such a conclusion would be 
unreasonable and militates for construing the term “evasion” in those treaties as meaning “tax 
avoidance”. For the treaties where French is an authentic language, such conclusion is consistent 
with the French terms used in the treaty “évasion fiscale” and “fraude fiscale” as the former refers 
to “tax avoidance” (see supra 3.3.2). The safeguarding provisions in the treaties with Germany, 
Luxembourg, Austria and Egypt concern all domestic anti-avoidance provisions. The provisions 
in the treaties with Switzerland and Spain have a narrower scope. Under the Swiss treaty Belgium 
is allowed to apply domestic anti-avoidance provisions that purport to combat abuse of 
withholding tax relief to the extent that those provisions go beyond the terms of the specific 
“Limitation on Benefits”-rule already included in Art. 22 of the treaty. Art. 22 is a somewhat 
amended version of the anti-abuse rules provided for in the Swiss 1962 Decree (see supra 4.2.7 
and infra 7.2.2.1). Thus, the safeguarding provision of the Belgian/Swiss treaty allows the 
application of the Belgian GAAR to a case of abuse of Belgian withholding tax by a Swiss 
company if the application of the GAAR permits a denial of withholding tax relief in cases 
unforeseen by the “Limitation on Benefits”-clause under the treaty. Another example of a 
domestic anti-avoidance provision that could be more far-reaching than the treaty anti-abuse 
clause is the recently introduced Art. 107 (2) 10° RDBITC (see Part Two, 3.1.5). Under this 
provision the Belgian tax authorities can allow to deny relief of Belgian withholding tax on 
interest paid on registered bonds if the recipient of the interest is a non-resident company which 
in its State of residence is subject to an income tax regime that is considerably more favorable 
than in Belgium provided that the majority of the company’s shares are held by Belgian residents. 
Such conditions are more flexible than those imposed by Art. 22 of the treaty. Thus, Art. 107 (2) 

                                                      
532 Belgium/Spain treaty (Protocol no. 5a). 
533 Belgium/Canada (Art. 27 (3)). For a discussion of Canada’s FAPI rules and treaty practice in this respect, see 
Sandler, D., Tax Treaties and Controlled Company Legislation, Kluwer Law International, 1998, 113 et seq.. 
534 “An action used to obtain a particular result” (Oxford’s Students Dictionary, 1995). 
535 The Belgian sham doctrine is a judicially developed doctrine that allows the Belgian tax authorities to impose tax on 
what parties have agreed in reality and not on the apparent facts. It thus applies to cases of tax fraud (see Part Two, 
2.3.1.). Accordingly, the application of the sham doctrine to fraudulent acts is never affected by tax treaties (see also 
supra footnote under margin no. 158). 
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10° RDBITC can potentially be applied under the Belgium/Switzerland treaty.  The safeguarding 
provision in the treaty with Spain has a very limited scope. All it wants to achieve is that 
domestic thin capitalization rules can be applied, notwithstanding the fact that they lead to a 
discriminatory taxation that would otherwise be forbidden under Art. 24 of the treaty. Presumably 
this clause has been included at the request of Spain. In doing so, Spain wants to immune its 
domestic thin capitalization rules to criticism that they violate the non-discrimination Article of 
the Spanish treaties536. The provision is, however, drafted in a reciprocal manner. The term “thin 
capitalization rules” is not defined. It refers of course to the domestic law provisions of Belgium 
and Spain aiming at adjusting the taxable basis of the debtor in case of excessive debt financing. 
From a Belgian perspective the term includes Art. 18, 4° and Art. 198, 11° BITC. Whether it 
includes the provisions which merely adjust non-arm’s length interest (Art. 54 and Art. 26 BITC) 
is uncertain, but reasonably arguable (see infra 6.2). Finally, it is observed that the Hong Kong 
treaty provides that the application of domestic anti-avoidance provisions may not be contrary to 
the treaty. One wonders what the added value is of such a clause. Obviously from a Belgian 
perspective such a clause adds nothing to the general rule. Tax treaties prevail over conflicting 
provisions of domestic law. Thus there is simply no room to apply a Belgian domestic law 
provision, whether an anti-avoidance provision or not, to a situation covered by the treaty if such 
leads to a result contrary to the treaty. The safeguarding clause certainly precludes a State after it 
entered into the treaty from enacting a domestic anti-avoidance provision that leads to a recapture 
of taxing rights which that State forgave to the other Contracting State under the treaty. However, 
as the treaty with Hong Kong also includes a provision like Art. 3 (2) OECD MC, such result is 
already guaranteed by a good faith interpretation of Art. 3 (2) of the treaty (see supra 2.2.1.1.4). 
The provision also means that, where the application of a domestic anti-avoidance rule leads to 
double taxation that is not resolved under the treaty, such rule cannot be applied as it leads to a 
result contrary to the treaty537. In this respect, the treaty with Hong Kong differs from the treaties 
using the general terms (“nothing in this Convention shall be construed as preventing (…)”). 
Arguably, those treaties do not preclude the application of anti-avoidance rules leading to double 
taxation or to recaptures of taxing rights initially relinquished to the other State (see also infra 
margin no. 216). 
 
216. The question arises whether the reference to domestic anti-avoidance provision in the 
safeguarding provision is to be construed in a static or ambulatory manner. In other words, does 
the provision allow only the application of those rules that existed when the treaty was entered 
into or also any later enacted anti-avoidance rules? The question is important as most of the 
relevant treaties are quite old and precede the introduction of the Belgian anti-avoidance 
provisions such as the Belgian GAAR (1993); the thin capitalization rule of Art. 18, 4° BITC 
(1992); the exit tax of Art. 364bis BITC (1993); Art. 198, 11° BITC (1997)  etc. The question is 
also pertinent in relation to the other Contracting State. As discussed earlier Germany introduced 
a specific anti-treaty shopping rule in 1994 (Art. 50 EStG). That is 24 years after the 
Belgium/Germany treaty. Under the Belgian/Swiss treaty there is no doubt. The text makes it 
clear that the treaty allows the application of both existing and new anti-avoidance provisions. 
For the other treaties one might be tempted to draw a negative inference (i.e. a contrario) from 
the language of the Swiss treaty. However, in my view such would likely conflict with the 
intentions of the treaty negotiators. The text of the safeguarding provision in the other treaties is 
sufficiently broad to permit the same conclusion as under the Swiss treaty. Such conclusion is 
consistent with the prevailing view under international public law as well as with the OECD’s 
                                                      
536 Martin Jiménez, A., Domestic Anti-Abuse Rules and Double Taxation Treaties: a Spanish Perspective – Part II, 
Bull. I.B.F.D., 2002, 622-623, Calderon Carrero, J., Spanish Thin Capitalisation in Light of the Non-Discrimination 
Principle: its Compatibility with Double Tax Treaties and EC Law, Intertax, 1996, 294-297. 
537 De Broe, L., Kroniek Internationaal Belastingrecht 2003-2004, T.R.V., 2004, 676. Also : Jansen, T., De Vos, P., 
Handboek Internationaal & Europees Belastingrecht, Intersentia, 2006, 64. 
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position and the case law of the Belgian Supreme Court that treaties are to be construed in an 
ambulatory manner (see supra 2.2.1.1.3). In view of the express language in the safeguarding 
clause (“Nothing in this Convention shall be construed as preventing a Contracting State from 
applying the provisions of its domestic law relating to the prevention of tax evasion and fiscal 
fraud”), such an ambulatory interpretation of the clause is not restricted by the limits imposed by 
the terms of Art. 3 (2) OECD MC (“unless the context (…)”). Thus, an enactment of an anti-
avoidance provision whereby a State recaptures a taxing right that was initially conferred to the 
other State is not contrary to the treaty.  However, the Hong Kong treaty imposes a different 
conclusion: any subsequently enacted domestic provision that would lead to taxation contrary to 
the treaty – as such term is construed above (margin no. 215) - must remain inapplicable.  
 
217. Conclusion: Only 7 out of 80 Belgian tax treaties in force contain a provision that allows 
Belgium to apply its domestic anti-avoidance provisions to a situation that is covered by a treaty. 
Five treaties allow Belgium to apply all its domestic anti-avoidance provisions. The safeguarding 
provisions of the treaties with Switzerland and Spain have a more limited effect. All such 
provisions are to be construed in an ambulatory manner. What emerges is that Belgium, 
notwithstanding the recommendation included in the 1977 Commentary and reiterated in the 1992 
Commentary, does not have a standard practice of including such safeguarding provision in its 
treaties. Except for the safeguarding provision of the treaty with Spain, it is not known whether 
such provisions were included at the request of Belgium or of its treaty partner. However, at least 
for the treaties with Luxembourg, Switzerland and Hong Kong, three countries that are 
particularly suitable for all sorts tax avoidance schemes, one may reasonably presume that the 
provision has been inserted at the request of Belgium. 
  
5.2. Belgian tax treaties not expressly allowing the application of domestic anti-
avoidance provisions: Negative implication? 
 
218. In the next Section (see 6) I will examine whether and to what extent Belgium is able to 
apply its domestic anti-avoidance provisions that are relevant to conduit and base companies to 
situations which are covered by a Belgian tax treaty. I will discuss the Belgian GAAR; thin 
capitalization rules; Art. 344 (2) BITC; the rules on the participation exemption and Art. 107 (2) 
10° RDBITC. Before undertaking this enterprise, an important issue must be addressed. The 
question must be answered whether there is any negative implication to be inferred from the fact 
that some Belgian tax treaties include an express safeguarding provision and others do not. Or to 
put it differently, does the inclusion of an express safeguarding clause in some of the Belgian 
treaties preclude Belgium from applying its anti-avoidance provisions to Belgian treaties that do 
not include such a provision? The answer of the Belgian tax authorities is clearly no538. However, 
such is a unilateral declaration that is not made in the framework of a particular treaty, but that is 
published in the Official Commentary on the Belgian tax treaties prepared by the Belgian tax 
authorities themselves. Accordingly, it has no particular interpretive value because it does not 
belong to the context of a treaty in the meaning of Art. 31 (2) VC, nor is it a supplementary 
means of interpretation within Art. 32 VC because it is unilateral. The fact that such material is 
published does not change that conclusion.  
 
219. The fact that five Belgian treaties in force (Germany, Luxembourg, Austria, Egypt and Hong 
Kong) include a specific safeguarding provision which states that, notwithstanding any contrary 
provision in the treaty, the Contracting States can unrestrictedly apply their domestic anti-
avoidance provisions suggests that there must be contrary provisions in those treaties. To the 
extent that the other Belgian treaties (not including safeguarding provisions) follow the same 
                                                      
538 Com. DTT 28/17 and 9/3 and 5.  
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pattern as those five treaties (i.e. the OECD MC), an argument can be made that, in the absence of 
a specific safeguarding clause in other treaties, there are provisions in such treaties that conflict 
with the domestic anti-avoidance provisions539. That argument has of course a significant 
consequence in a country like Belgium where treaties prevail over conflicting provisions of 
domestic law. 
  
220. What is examined here involves the question whether one may rely on the provisions of one 
treaty concluded by Belgium (e.g. the Belgium/Germany treaty that includes a safeguarding 
provision) to construe the provisions of another treaty entered into by Belgium (e.g. the 
Belgium/UK treaty not including such a provision). Before further addressing whether any 
negative implication may be drawn from the provisions of the former treaty for the interpretation 
of the latter treaty, one must ask whether in general a treaty between Belgium and Germany has 
any interpretive value for purposes of construing the treaty between Belgium and the UK540. The 
short answer to that question is that, under the general rule of interpretation of Art. 31 VC, it has 
not. Under Art. 31 VC the treaty interpreter must look at the text and context of the treaty being 
interpreted and what belongs to the “context” is exhaustively defined in Art. 31 (2) VC (see supra 
2.1.2.2.2). Obviously, the text of the Belgium/Germany treaty does not form the text, nor the 
context of the Belgium/UK treaty because the treaty between Belgium and Germany has not been 
agreed upon by Belgium and the UK. Although the Belgium/Germany treaty is part of 
international law, it is not “a relevant rule of international law” that must be taken into 
consideration for purposes of interpreting the Belgium/UK treaty under Art. 31 (3) VC because 
the Belgium/Germany treaty is not a rule of international law that is “applicable in the relations 
between the parties”, i.e. between Belgium and the UK. That does not mean, however, that the 
Belgium/Germany treaty is not at all relevant for purposes of interpreting the Belgium/UK treaty. 
Art. 32 VC allows the treaty interpreter to have recourse to supplementary means of 
interpretation. Art. 32 VC mentions that the circumstances surrounding the treaty’s conclusion, 
such as contemporary circumstances and the historical background against which the treaty was 
negotiated, form such supplementary means of interpretation. As the Belgium/Germany treaty 
precedes the Belgium/UK treaty it forms part of the “circumstances of its conclusion” within Art. 
32 VC. Art. 32 VC also allows recourse to other extrinsic evidence that could throw light on the 
parties’ intentions. Doctrine in international public law and the case law of the ICJ support the 
use of other treaties between one of the parties to the treaty being interpreted and other parties, 
particularly if such treaties form part of a standardized treaty network such as tax treaties based 
on a Model Convention like the OECD or UN Model (see supra 2.1.3). 
 
221. However, the interpretative value of such other treaties is limited. Art. 32 VC allows 
recourse to supplementary means only to confirm a meaning resulting from the application of the 
general rule of interpretation of Art. 31 VC or to determine a meaning when the interpretation 
according to Art. 31 VC leaves the meaning ambiguous or obscure or leads to a result that is 
manifestly absurd or unreasonable. In addition, such recourse to the Belgium/Germany treaty for 
purposes of construing the Belgium/UK treaty must be undertaken with caution as the intentions 
of Belgium and Germany are not those of Belgium and the UK. Such is particularly true when, 
like in the present case, one has recourse to another treaty where the treaty terms are not the same 
and for purposes of drawing a conclusion from the fact that the wording differs. Also the treaties 
must no be considered in a vacuum. All relevant facts surrounding the conclusion of both treaties 
must be considered, such as the States’ practices in negotiating similar provisions in treaties; the 

                                                      
539 The opposing view is that the inclusion of a safeguarding provision is nothing more than an act of good governance 
on the part of the treaty negotiators to ascertain that in case of litigation the domestic provision always prevails. 
540 In practice, this question is often called the issue of parallel treaty interpretation. 
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status of the domestic law of the States when the treaties were entered into; the policies of the 
States concerned as expressed in the OECD Commentary or other relevant material etc..      
 
222. D. Sandler (in relation to the fact that most Canadian treaties preserve the application of the 
Canadian CFC-Legislation but others do not) and L. Hinnekens have argued, the latter albeit 
cautiously, that the fact that a safeguarding clause is included in one treaty but omitted in another 
treaty justifies the conclusion that the domestic anti-avoidance provisions cannot apply to the 
latter treaty541. Such an argument could gain some force if the treaty is between two OECD 
Member Countries and entered into at a time that the Commentary recommended OECD Member 
Countries to preserve the application of their domestic anti-avoidance provisions in their treaties 
through specific clauses to that effect542. The scant Belgian case law that dealt with the 
relationship between a Belgian anti-avoidance provision and the Belgian tax treaties (i.e. the exit 
tax of Art. 364bis BITC and the Belgium/France tax treaty) may be read as confirming that 
conclusion. Indeed, the Courts in these cases expressly stated that the domestic law anti-
avoidance provision could not be applied to a resident of France deriving a Belgian sourced 
pension in the absence of a specific safeguarding clause to that effect in the treaty with France543. 
The aforementioned French jurisprudence with respect to the compatibility of the French CFC-
Legislation and the France/Switzerland tax treaty is settled in the same way (see supra 4.2.2.) as 
is recent Canadian case law (see supra 4.2.6.). But, Finnish, Swiss and Austrian case law is settled 
in the opposite way (see supra 4.2.7., 8. and 9.). 
 
223. In answering the question whether the Belgian treaties that do not provide for an express 
safeguarding provision allow the application of the domestic anti-avoidance rules, in my view one 
must consider first why no such clause has been included in the treaty. There may be several 
reasons. A first reason may be that Belgium does not want to apply its domestic anti-avoidance 
provisions to treaty situations. Such is not very likely and conflicts with the clear intentions of the 
Belgian tax authorities (see margin no. 213). From the point of view of the Belgian MoF it would 
indeed be surprising that the tax authorities have the right under e.g. the Belgian GAAR to 
challenge tax avoidance schemes carried on by Belgian residents but that they simply bargain 
away such right where (eventually the same) tax avoidance schemes are set up by residents of a 
treaty country. A more reasonable explanation is that at the time the treaty was negotiated none of 
the Contracting State had any relevant anti-avoidance rules and thus that none of the States had 
any interest in safeguarding such provisions. From a Belgian perspective, that point makes more 
sense for old treaties than for the more recent ones. In view of the fact that most Belgian anti-
avoidance provisions were enacted as of the 1990s (e.g. the Belgian GAAR in 1993), since the 
beginning of the 1990s Belgium had a growing interest in preserving the application of its 
domestic provisions to its tax treaties. Thus, for the treaties entered into before 1990 (and in 
particular those with countries that also had no domestic anti-avoidance rules upon negotiation of 
the treaty) not much can be derived from the fact that they omit a safeguarding provision. 
However, for treaties concluded as of the 1990s and, in view of the OECD’s position as to the 
inclusion of safeguarding clauses, in particular for those with OECD Member Countries, a 
                                                      
541 Sandler, D., Tax Treaties and Controlled Company Legislation, Kluwer Law International, 1998, 167; Hinnekens, 
L., Treaty-shopping en anti-misbruikregels in België en elders, Actuele Problemen van Fiscaal Recht XV° 
Postuniversitaire Lessencyclus W. Delva 1988-1989, Kluwer, 1989, 281. 
Other authors are less reserved: Dierckx, F., Dividenden, Het nieuwe Belgisch-Nederlands dubbelbelastingverdrag, Een 
Artikelsgewijze Bespreking, Larcier, 2001, Peeters, B. (ed.), 226. 
542 As observed before sub 4.1 that recommendation was unambiguous until 1993. As of 1993 it became ambiguous 
and as of 2003 it is no longer made. 
543 Court of Appeals Brussels, 15 February 2002, FJF, 2002/109; Court of Appeals Brussels, 17 October 2002, 
http://www.fiscalnetnl.be. This issue was not further discussed before the Supreme Court (Supreme Court, 5 December 
2003, FJF, 2004/64). That view expressed in relation to a treaty concluded in 1964 is consistent with the views 
expressed later in 1977 by the OECD in the Commentary on Art. 1. 
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reasonable argument can be made that such treaties do not allow the application of Belgian 
domestic anti-avoidance provisions. Nevertheless, caution must still be observed. First, if a State 
is of the view that its anti-avoidance provisions are consistent with the provisions of its treaties, it 
may see no reason to include a safeguarding provision in its treaties. To do so only invites the 
argument that there must have been a reason for including that provision and this practice may be 
held against that State when a Court interprets other treaties that omit the safeguarding 
provision544. Also, a State may be of the view that the rational expressed by the OECD to justify 
the inclusion of a safeguarding provision (i.e. the principle of “pacta sunt servanda”, see margin 
no. 148) is not correct and therefore decides that there is no ground to do so. In relation to OECD 
Member Countries such an argument is weak as one expects a Member Country that disagrees 
with the OECD’s position to record an observation. As none of the Member Countries did record 
an observation on that part of the OECD Commentary in 1977, it may be assumed that all 
Member Countries endorsed the OECD’s view. Another reason why a State may not be inclined 
to include a safeguarding provision is that the treaty itself includes sufficient specific rules 
addressing treaty abuse that such a State considers the preservation of its domestic anti-avoidance 
rules as superfluous545. Thus, the treaty must be examined to see to what extent it counters treaty 
abuse by way of specific provisions. Of course, the question may be raised why a State agrees to 
the inclusion of a safeguarding provision if it is convinced that its domestic anti-avoidance rules 
are not contrary to the treaty, One reason may be that it did so because the other State insisted on 
including a safeguarding provision and that it agreed to it on the basis of reciprocity. Indeed, if 
only one of the two States safeguards the application of its domestic anti-avoidance provisions 
and the other State has the same or similar anti-avoidance provisions but does not preserve such 
rules in the treaty, a strong argument can be made that the latter State cannot apply its domestic 
rules. If this was the motivation of Belgium to agree to the inclusion of a safeguarding provision 
in the Belgium/Germany treaty, such illustrates that the intentions of Belgium vis-à-vis Germany 
should not be projected into another treaty, such as the Belgium/UK treaty in the example. 
 
224. Conclusion: Belgium’s practice of including safeguarding provisions in its treaties is 
inconsistent. The officially published policy of the MoF is that the Belgian anti-avoidance 
provisions are not contrary to the treaties and need not to be preserved. Yet, some treaties with 
important trading partners include safeguarding clauses. While against the background of the 
OECD Commentary of 1977 one can understand that Belgium when concluding treaties in the 
late 1960s and 1970s included a safeguarding provision in its treaties with Germany, Luxembourg 
and Austria, it is far more difficult to explain why the treaty concluded with Hong Kong 
comprises a safeguarding clause. The treaty was signed in December 2003 that is almost a year 
after the 2003 OECD Commentary was released that completely reversed the OECD’s position 
on safeguarding clauses (see supra 4.1.2.)546. It may be that Belgium was afraid of widespread 
abuse of the treaty because of Hong Kong’s territorial tax system and that it wished to preserve 
the application of its domestic anti-avoidance provisions at any price. However, if Belgium is 
confident that its domestic anti-avoidance rules are consistent with its treaties it should not 
include safeguarding provisions in its treaties. To do so invites the argument that treaties omitting 
a safeguarding clause do not permit the application of domestic anti-avoidance rules or at least 
that such treaties comprise provisions which conflict with the anti-avoidance rules. Such 
argument may be more forceful for Belgian treaties (in particular those with OECD Member 
Countries) entered into after the 1990s than for earlier treaties. If the stated object and purpose of 
the post-1990 treaties does not include the prevention of tax avoidance (see supra 3.3.2), the 

                                                      
544 Sandler, D., Tax Treaties and Controlled Company Legislation, Kluwer Law International, 1998, 167 
545 Such a State does not adhere to the view expressed in the OECD Commentary on Art. 1, § 9.6 (see margin no. 163). 
546 The same goes for the inclusion of a safeguarding provision in the 2006 treaties with Singapore and San Marino 
which is likely explained by Belgium’s concerns about the favorable tax regimes applicable in twose States. 
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argument gains further weight. Still other factors surrounding the conclusion of the treaties need 
to be considered as well. For instance, the treaty interpreter must consider whether the particular 
treaty provides for extensive anti-avoidance provisions that aim at preventing abuse of the treaty. 
The presence of such provisions may explain why the domestic-anti provisions have not been 
preserved547. However, few Belgian treaties include comprehensive anti-avoidance measures (see 
infra 7.2.2). The status of the law of the other Contacting State is another factor that needs 
attention. Where that State has no or few anti-avoidance rules it may see no need to preserve 
them. But if that State has such rules and it is an OECD Member Country, it may reasonably be 
concluded that the omission to preserve such rules to the treaty is intentional, in particular if the 
treaty precedes the 2003 Commentary on Art. 1. The State practices are also relevant. If the other 
Contracting State has a policy of systematically preserving its anti-avoidance provision, the 
absence of a safeguarding clause in the Belgian treaty may reasonably support the conclusion that 
such State does not intend to apply such rules to the Belgian treaty (e.g. France has the policy of 
safeguarding its CFC-Legislation through express clauses in treaties, but no such clause is 
included in the treaty with Belgium)548. Finally, if the treaty is with an OECD Member Country 
that has recorded an observation to the 2003 Commentary on Art. 1 (in particular the Netherlands, 
Ireland and Portugal) Belgium should not apply its domestic anti-avoidance provisions if they 
conflict with the content of the observations (see margin nos. 153 and 166). For the 
Belgium/Netherlands treaty (which unlike most Belgian treaties provides for a significant number 
of specific anti-avoidance provisions (see supra 3.3.3.2), although most are irrelevant for the 
purposes of this study) one must also consider the Joint Explanatory Memorandum to the treaty 
(see margin no. 29). It does not follow from such Memorandum that both States have the 
common intention to apply their domestic anti-avoidance provisions and judicially developed 
doctrines without restriction. On the contrary, the Memorandum suggests that such rules can only 
be applied to specific cases of abuse. In relation to Art. 10 and the term “beneficial owner” of the 
dividend it is said that both States can apply their domestic rules to combat abuse of the treaty by 
dividend stripping structures between third country residents or persons not enjoying protection 
of the Belgium/Netherlands treaty, on the one hand, and residents of Belgium and the 
Netherlands, on the other hand. That statement may be read as suggesting that other cases of 
treaty shopping, e.g. a classical case of treaty shopping through the enduring interposition of a 
Dutch conduit company, cannot be challenged on the basis of the domestic rules. Also in relation 
to Art. 10, the Memorandum states that the Contracting States are allowed to apply their domestic 
anti-avoidance rules permitting the recharacterization of income as a disguised dividend if the 
payment is made by the company to an individual/shareholder (e.g. in case of the sale of real 
property by an individual/shareholder to his controlled company for a price above market price) 
and also where payments are made between affiliated companies (for further discussion see infra 
6.2.2.2.3).   
 
225. If a treaty allows the two States or one State to apply a particular type of domestic anti-
avoidance provision that is expressly mentioned in the treaty, the question arises whether such 
States are precluded from applying their anti-avoidance provisions which are not mentioned in 
the treaty. The reasoning is less complex than in the prior situation as one must only consider the 
intentions of the two Contracting States without engaging in parallel treaty interpretation. If both 
States are allowed to apply a specific anti-avoidance provision, an argument can be made that 
such States have exhaustively listed the applicable domestic rules and that the others that existed 

                                                      
547 As explained above there is no room to apply the domestic anti-avoidance provisions to the types of abuses 
addressed by the treaty anti-avoidance provision. 
548 Gouthière, B., Les impôts dans les affaires internationales, Ed. F. Lefèbvre, 6° éd., 2004, 785 ; Conseil d’Etat, 28 
June 2002, 4 ITLR 2002, 1100 (Opinion of Commissaire du Gouvernement). 
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at the time the treaty was entered into cannot be applied549. The likely counterargument is that the 
States considered the other provisions not to be contrary to the treaty and thus believed that there 
was no reason to provide anything specific in that respect. I believe that such argument is not 
valid under the Belgium/Switzerland treaty. In view of the specific wording and purpose of the 
safeguarding provision and the Swiss observation recorded to the OECD Conduit Companies 
Report and reiterated in the 2003 OECD Commentary on Art. 1 (see margin nos. 144 and 153) it 
may reasonably be concluded that the treaty partners did not intent the application of domestic 
anti-avoidance provisions beyond what is expressed in the safeguarding clause. If only one State 
has preserved the application of a particular anti-avoidance rule and the other State has a similar 
rule but did not preserve it, a strong argument can be made that the other State cannot apply its 
rule. An example could be the Belgium/Canada tax treaty.  Canada preserved the application of 
its CFC-Legislation (see margin no. 214). Under such legislation Canada is allowed to attribute 
certain profits of a Belgian subsidiary to its Canadian resident shareholder and tax such 
shareholder on the so-attributed profit even if that profit has not been distributed. Belgium has no 
CFC-Legislation but it has a provision that has similar effects (Art. 344 (2) BITC, see Part Two, 
3.1.3) and that allows Belgium to attribute income derived by certain Canadian residents to a 
Belgian resident and tax him accordingly. Belgium has not preserved the application of that rule 
under the treaty with Canada. A strong point can be made that Belgium is precluded from 
applying that rule under the Belgium/Canada treaty (see also infra 6.3.5.1.). 
 
6. APPLICATION OF BELGIAN DOMESTIC ANTI-AVOIDANCE PROVISIONS 
TO TAX TREATIES: DISCUSSION OF THE PROVISIONS 
 
226. Hereafter, I will examine whether and to what extent the following Belgian anti-avoidance 
provisions are consistent with the Belgian tax treaties, i.e. the Belgian GAAR; the thin 
capitalization rules; Art. 344 (2) BITC; the rules on the participation exemption and Art. 107 (2) 
10° RD BITC. Unless indicated otherwise, the discussion concerns the Belgian tax treaties which 
do not preserve the application of the domestic anti-avoidance provisions. The discussion 
assumes that the taxpayer has not been successful in arguing that the fact that the treaty omits an 
express safeguarding provision prevents the application of such rules to a situation governed by 
the treaty (see supra sub 5.2). 
 
6.1. The Belgian GAAR 
  
227. Because of the prevailing strict interpretation of Belgian domestic tax statutes adopted by 
Belgian Courts in practice (see Part Two, 3.2), there will be few cases in which the GAAR will 
apply. This will ensure that few cases of potential inconsistency between the GAAR and Belgian 
tax treaties arise. Hereafter, four hypothetical cases are examined where the Belgian tax 
authorities might try to apply the GAAR to cases of alleged treaty abuse. In the first three cases 
Belgium is the source state of the income and the tax avoidance scheme is set up by a non-
resident550. The fourth case concerns a tax avoidance scheme set up by a Belgian resident. Above, 
I have argued that if a State wants to apply its domestic anti-avoidance rules to a case of alleged 
treaty abuse, it must first ascertain that the conditions imposed to apply the domestic rule are 
satisfied (see margin no. 161). In view of the strict interpretation of the GAAR it is reiterated that 
it is not certain whether the Belgian tax authorities will be able to successfully apply the GAAR 

                                                      
549 For instance, it has been argued that since Spain preserves the application of its thin capitalization rules in its tax 
treaties but not its CFC-Legislation it cannot apply the latter legislation in situations covered by a treaty (Almudi Cid, 
J., CFC-Legislation, Tax Treaties and EC-Law, Spanish Report, Lang, M. et alia (eds.), Eucotax, Kluwer Law 
International, 2004, 574-575). 
550 Another scheme concerns a thin capitalization case which is discussed below (see 6.2.2.2.3). 
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to the cases discussed hereafter. Above I have also argued that a State applying its domestic 
provisions to a case of alleged treaty abuse must interpret the treaty in good faith. This means that 
it complies with the conditions of the OECD’s “guiding principle” (see margin no. 156 and 161). 
Thus, it must prove that a main purpose of the taxpayer551 entering into the arrangement is to 
secure a treaty benefit and that the granting of such treaty benefit would be contrary to the object 
and purpose of the particular treaty provision. In other words, after having determined that the 
conditions set forth to apply the Belgian GAAR are satisfied, a Belgian Court must determine the 
effects of the GAAR and find out whether the result under the GAAR is in accordance with the 
object and purpose of the particular treaty provision which the taxpayer sought to frustrate and 
the common intentions of the two Contracting States. Hence, I do not share the unqualified view 
expressed by certain authors that the Belgian GAAR can be applied to treaty situations552 for the 
four cases hereafter I have attempted to determine whether the scheme frustrates the object and 
purpose of the treaty provisions that are allegedly abused.   
 
6.1.1. DISCUSSION OF HYPOTHETICAL CASES 
 
6.1.1.1. Premeditated sale and repurchase of minority shares 
 
228. Case: An individual resident of treaty country A (OECD Member Country) owns a 2% 
shareholding in a company resident of Belgium. Just before the declaration of the dividend, he 
sells the shares (including the right to receive a dividend) at their fair market value to a company 
resident of country A which owns at that time 23% of the shares of the Belgian company and 
which thus increases its stake to 25%. Upon sale of the shares, it is further agreed that the 
individual will buy back an equal number of the same shares from the buyer immediately after 
receipt of the dividend. The individual realizes a capital gain on the shares which is exempt under 
the laws of State A. The company resident in A claims the benefit of the 5% withholding tax 
under Art. 10 (2) of the treaty between Belgium and A. Thus, from a treaty perspective the 
scheme is a form of rule shopping. Both taxpayers are protected by the treaty. They structure their 
affairs in such a way that they both avoid the application of the less beneficial withholding tax on 
portfolio dividends to enjoy the protection of Art. 13 OECD MC (capital gains) which offers a 
full tax exemption to the seller and the more advantageous withholding tax on intra-group 
dividends under Art. 10 (2) OECD MC to the buyer (see Part One, 1.1.1.).   
 
229. A shareholder who wishes to realize the value inherent in shares has the choice between 
either disposing of the shares or receiving dividends on the shares. In principle, the economic 
difference between the options is significant. If the shareholder disposes of the shares, he gives up 
his entire economic interest in the shares and will not enjoy any future growth or dividends. If the 
shareholder receives a dividend, he retains his economic interest in the shares and will benefit 
from the future growth of the shares and dividends. Also, the tax consequences of a realization of 
the shares are different from those of a receipt of a dividend. In domestic transactions, capital 
gains may be tax exempt or subject to lower rates of taxation than ordinary income and the tax 
treatment may differ depending upon whether or not the shares are invested in a trade or business. 
Even where capital gains are taxable to resident taxpayers, they are sometimes not if realized by 

                                                      
551 As indicated above, the OECD’s guiding principle should be rephrased as requiring a sole or predominant purpose-
test (see margin no.101). 
552 Jansen, T., De Vos, P., Handboek Internationaal en Europees belastingrecht, Intersentia, 2006, 642. 
The unpublished case involving the Belgian/Luxembourg tax treaty to which the authors refer has no precedential value 
for this discussion. First, it concerns a treaty expressly allowing Belgium to apply its domestic anti-avoidance 
measures. Secondly, the case involves according to the Court’s own dictum a situation that does not correspond to 
reality. In other words, a sham. Art. 344 (1) BITC has nothing to do with sham transactions. 
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non-residents because of administrative (collection) difficulties553. Dividends are generally 
taxable, either as ordinary income or at lower rates, although for intra-group dividends the 
participation exemption may be available. Under the OECD MC the classical approach is that the 
right to tax capital gains on a property of a given kind is allocated to the State which is entitled to 
tax the income derived from that property 554. For dividends, Art. 10 jo. 23 OECD MC provide 
that the residence State of the shareholder has the right to tax the dividend, while the source State 
may impose a limited right to tax (i.e. 5% or 15% depending upon whether the dividends are 
intra-group or portfolio dividends) and the residence State should give a tax credit for the source 
State tax. One would thus expect that for capital gains on shares the OECD MC provides for the 
same split allocation of taxing rights between the source State (i.e. residence State of the 
company in which the shares were held) and the residence State of the shareholder. However, that 
pattern is not followed by Art. 13 (5) OECD MC. Presumably for reasons of practicality, the right 
to tax a capital gain on shares is allocated exclusively to the State of residence of the shareholder. 
 
230. Several dividend stripping techniques are available to allow a non-resident shareholder 
(portfolio investor) to avoid the dividend withholding tax in the source State without being 
required to dispose of his entire economic interest in the shares555. Thus, a portfolio investor (e.g. 
an individual) may sell the coupon (i.e. the entitlement to the dividend) to another person who is 
able to claim the 5% withholding tax on the receipt of the dividend (or even enjoys an exemption 
of withholding tax under a treaty or a domestic law provision (e.g. a pension fund))556. A similar 
result may be obtained if the portfolio investor sells the right of usufruct of the shares. Or, and 
that is the case I consider here, the portfolio investor may sell the shares under a pre-ordained buy 
back arrangement allowing the seller to earn a tax free capital gain and the buyer/reseller to 
receive the dividend at the lowest withholding tax cost (i.e. 5%). 
 
231. On the assumption that the buy/back arrangement is intentionally set up to avoid the Belgian 
withholding tax on the dividend and the taxpayers have no economic or financial justification for 
the arrangement, the question arises whether the Belgian tax authorities can successfully 
challenge it under the Belgian GAAR. I have indicated that, in the absence of a treaty, the Belgian 
GAAR has the potential to be successfully applied to such a self-cancelling transaction (see Part 
Two, margin no. 248). Whether that is also true where a treaty comes into play depends on 
whether the expectations and policy objectives of the OECD Member Countries set forth in the 
OECD Commentary on Art. 10 OECD MC are based on the belief that the reduction of 
withholding tax should be available to the shareholder only and not to a person who merely has 
an interest in the dividend557.       
 
232. Art. 10 (2) OECD MC provides for distinct rates of taxation on dividends in the source State 
depending on the nature of the dividends. In order to facilitate international investment recurrent 
taxation on dividends distributed by subsidiaries to parent companies (“intra-group dividends”) 
must as much as possible be avoided. This requires measures to be taken by the residence State of 
the parent company (participation exemption or credit system) as well as measures to be taken by 
the source State of the dividend (see supra 3.3.3.1). As far as the source State is concerned, Art. 
10 (2) OECD recognizes that in the ideal world the source State should not impose withholding 
tax, but in the meantime it recognizes that such a result is not realistically achievable. Therefore, 
Art. 10 (2) allows the source State to impose a withholding tax but it may not exceed 5%. In order 
                                                      
553 OECD Commentary on Art. 13, § 1. 
554 OECD Commentary on Art. 13, § 4. 
555 Whether the scheme leads to avoidance of all taxes on the dividend depends also on the circumstances relevant to 
the other party. 
556 Art. 106 (2) RDBITC. 
557 van Weeghel, S., Improper Use of Tax Treaties, Kluwer Law International, 1998, 145. 
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to qualify for this reduced rate, the parent company must own directly a holding of at least 25% in 
the capital of the subsidiary company558. Thus, for intra-group dividends a capital ownership 
requirement is imposed. Such is, however, not the case for “portfolio dividends” (i.e. dividends 
other than intra-group dividends). In that case, the source State is allowed to levy a withholding 
tax of maximum 15 % but no requirement of ownership of capital is imposed to that effect559. 
With respect to intra-group dividends, the OECD Commentary seems to suggest that the 
ownership requirement is not to be taken too seriously. In § 16 it is said that Art. 10 (2) (a) OECD 
MC does not require the company receiving the dividends to own at least 25% of the capital for a 
relatively long time before the date of distribution of the dividend. According to the Commentary: 
“All that counts regarding the holding is the situation prevailing at the time material for the 
coming into existence of the liability to tax to which paragraph 2 applies, i.e. in most cases the 
situation existing at the time when the dividends become legally available to the shareholders. 
The primary reason for this resides in the desire to have a provision which is applicable as 
broadly as possible. To require the parent company to have possessed the minimum holding for a 
certain time before the distribution of the profits could involve extensive inquiries”560. This seems 
to suggest that the fact that the buyer acquires the shares shortly before receipt of the dividend is 
immaterial and, since all that counts is the situation prevailing at the time of distribution of the 
dividend, the fact that the buyer disposes of the shares after receipt of the dividend would equally 
not be relevant. However, that conclusion must be qualified in light of § 17 of the Commentary 
on Art. 10. There, the problem of abuse of the provision through earning stripping schemes is 
addressed and it is concluded that in such case the benefit of the 5% withholding tax may be 
denied by the source State561. These are strong indications that between OECD Member 
Countries (and Associated Countries562) the reduced 5% withholding tax should only be available 
to a person who owns the shares and is determined to continue to do so, not the person who 
acquires title to the shares under a short-term transitory arrangement. Thus, the taxpayers in the 
hypothetical case act against the object and purpose of Art. 10 (2) (a) OECD MC and the 
portfolio investor selling the shares with a view to buy them back also acts against the objective 
of Art. 13 (5) OECD MC, i.e. capital gains treatment should only be available to a taxpayer who 
disposes of the shares in a definitive manner (see infra margin no. 236)563. As observed earlier 
(margin no. 32) the status of the laws in the Contracting States forms part of the circumstances of 
conclusion of the treaty which might be taken into consideration under Art. 32 VC to confirm the 
                                                      
558 OECD Commentary on Art. 10, § 6 and 10.  
559 Art. 10 (2) OECD MC provides as follows: “However, such dividends may also be taxed in the Contracting State of 
which the company paying the dividends is a resident and according to the laws of that State, but if the beneficial 
owner of the dividends is a resident of the other Contracting State, the tax so charged shall not exceed: (a) 5 per cent of 
the gross amount of the dividends if the beneficial owner is a company (other than  partnership) which holds directly at 
least 25 per cent of the capital of the company paying the dividends; (b) 15 per cent of the gross amount of the 
dividends in all other cases (…)”. 
560 OECD Commentary on Art. 10, § 16 (added to the OECD Commentary in 1977). 
561 OECD Commentary on Art. 10, § 17 (added to the OECD Commentary in 1977). 
562 There seem to be no observations on § 16 et seq. of the Commentary on Art. 10 OECD MC. 
563 Concurring: Arnold, B., van Weeghel, S., The Relationship Between Tax treaties and Domestic Anti-Abuse 
Measures, Tax Treaties & Domestic Law, EC & International Tax Law Services, vol. 2, IBFD Publications, 2006, 93; 
van Weeghel, S., Improper Use of Tax Treaties, Kluwer Law International, 1998, 147. 
Contra: Hinnekens, L., Treaty-shopping en anti-misbruikregels in Belgie en elders, Actuele Problemen van Fiscaal 
Recht XV° Postuniversitaire Lessencyclus W. Delva 1988-1989, Kluwer, 1989, 263-264. The OECD Commentary 
(§17) suggests that to countreract dividend stripping maneuvers a specific anti-avoidance rule can be included in the 
treaty to that effect. L. Hinnekens infers therefrom that in the absence of such a rule a State cannot use its domestic 
anti-avoidance provisions or interpret the treaty to deny withholding tax relief.  
In my view the Commentary cannot be followed where it suggests that any acquisition of shares shortly before the 
declaration of the dividend is abusive of the treaty. Where no specific rules are included in the treaty, abuse should only 
be upheld in case of self-cancelling or transitory arrangements. Where the company buying the shares shortly before 
the declaration of the dividend to reach the 25% threshold does not dispose of such shares shortly thereafter, the treaty 
is not abused.   
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meaning of a treaty term. The Belgian legislator has since a long time regarded dividend stripping 
schemes as being suspect. E. g. Art. 282 BITC provides that the buyer of the shares is not entitled 
to credit the dividend withholding tax to the extent that the distribution of the dividend leads to a 
capital loss on the shares and the shares were held during the year preceding the distribution by, 
inter alia, an individual shareholder. Also, with a view to counter abuses the Law on Financial 
Collateral provides that in e.g. repo-transactions the Belgian corporation that acquired the shares 
in a Belgian company from a non-resident cannot claim credit for the dividend withholding tax564. 
And the same Law provides that the seller/repurchaser is deemed not to have disposed of the 
securities during the term of the arrangement565. With respect to the Belgium/Netherlands treaty 
the Joint Explanatory Memorandum must also be considered for interpretation purposes. 
According to the Memorandum on Art. 10 of the treaty both States are permitted to apply their 
anti-avoidance rules to challenge dividend stripping structures between persons not entitled to the 
benefits of the treaty and those that are so entitled (see margin no. 224).  
 
233. All this leads to the conclusion that Belgium can apply its GAAR to deny the benefit of the 
5% withholding tax on the dividend distributed on both the 2% shareholding (subject of the 
buy/sell-arrangement) and the 23% held by the company resident in A on the argument that the 
company does not “own” 25% of the capital of the Belgian company566.       
 
6.1.1.2. Earnings stripping and holding structures 
 
234. Case: An individual resident of country A (OECD Member Country) is a shareholder in a 
Belgian company that has important retained earnings (herafter “Belco”). In order to avoid the 
payment of dividend withholding tax in Belgium upon distribution of the company’s earnings 
(whether as a dividend or upon liquidation) (15% under Art. 10 of the Belgium/ A treaty) he sells 
the shares at their fair market value to his wholly-owned Belgian personal holding company. 
Country A does not impose capital gains tax. The company acquires the Belco shares against a 
promissory note. Subsequently the holding causes Belco to distribute a dividend in an amount 
equal to its retained earnings. No withholding tax is due on the dividend and it enjoys the 
participation exemption in the hands of the parent company under the Belgian rules implementing 
the Parent/Subsidiary Directive (see Part Two, 3.1.4). As the dividend is virtually tax free it is 
almost fully used to pay off the note to the former shareholder of Belco. Thus, from a treaty 
perspective the scheme is a form of rule shopping. A is protected by the treaty. He structures his 
affairs in such a way that he avoids the application of the less beneficial Art. 10 to enjoy the 
protection of Art. 13 (5) OECD MC which offers him a full tax exemption (see Part One, 1.1.1.).   
 
235. On the assumption that the holding scheme is intentionally set up to avoid the Belgian 
withholding tax on profit distributions and the taxpayer has no economic or financial justification 
for the arrangement, the question arises whether the Belgian tax authorities can successfully 
challenge the structure with the GAAR. Because the effect of the scheme is that the former 

                                                      
564 Because the manufactured dividend is exempt from Belgian withholding tax where the recipient is based in a treaty 
country (Art. 111bis (2) BITC) a non-resident shareholder of a Belgian company who enters into e.g. a repo with a 
Belgian corporation is able to avoid the Belgian dividend withholding tax altogether (Parl. St., Kamer, 2004-2005, no. 
1407/001, 72). This exception does not apply if the Belgian source dividend would not be subject to Belgian 
withholding if paid to the non-resident shareholder because of a treaty provision or the Parent/Subsidiary Directive 
(Art. 283 BITC).  
565 Art. 2 § 2 BITC. The Article provides, however, for exceptions in particular with respect to the income generated by 
the shares. 
566 An alternative argument could be that the company does not “beneficially own the dividends” in the meaning of Art. 
10 (2) (a) OECD MC. However, that argument failed in a coupon stripping case before the Dutch Supreme Court 
(Hoge Raad, 6 April 1994, BNB, 1994/217) The case is discussed infra sub 7.1.2.4.1.  
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shareholder economically earns the retained earnings of Belco, the GAAR could be applied to 
recharacterize the capital gain as a dividend distributed by Belco to the shareholder. As discussed 
before the Belgian tax authorities have not been successful in applying the GAAR to holding-
schemes in a purely domestic setting until now (see Part Two, margin no. 229). In order to be 
effective under the treaty such a recharacterization must further be in line with the object and 
purpose of Art. 10 OECD MC. 
 
236. Although the Commentary on Art. 13 OECD MC is not very explicit on this point, it may be 
assumed that capital gains treatment under the OECD MC is reserved for transactions which lead 
to a definitive disposal of the asset567.  Arguably, in the hypothetical case the taxpayer has not 
definitively disposed of the shares of Belco as he retains control over Belco through his wholly 
owned personal holding company and continues to enjoy from the future growth of the shares. 
Since the result of the application of the GAAR is that for tax purposes a capital gain is 
substituted for a dividend, next one must consider the definition of “Dividends” under Art. 10 (3) 
OECD MC. The definition of “Dividends” in Art. 10 (3) OECD consists of two parts, i.e. an 
autonomous part and a reference to the income which is taxed as a dividend in the source State568. 
The autonomous part of the definition (starting with the words “The term “dividends” etc.” and 
ending with “participating in profits”) must be interpreted with reference to the treaty only569. In 
the autonomous part of the definition the term “corporate rights” is the generic term570. The 
autonomous part includes an exhaustive list of the rights that constitute corporate rights (i.e. 
shares etc.) in companies (as defined in Art. 3 (1) (b) OECD MC) and further provides that “other 
rights which participate in profits” – with the exclusion of debt claims – also constitute such 
corporate rights571. Such illustrates that one feature of the corporate rights is that the term refers to 
securities that entitle the holder thereof to receive a share in the company’s current profits as well 
as a share in the company’s hidden  reserves upon liquidation of the company. As the term 
“corporate right” is opposed to “debt-claims” the former requires that (i) the instrument 
participates in the company’s profits and that (ii) the holder of the instrument bears the risks 
typically assumed by a shareholder contributing funds to the company’s share capital and not a 
mere creditor’s risk. The shareholder’s risk involves the possibility of total loss of the funds 
invested in the company’s capital. But offers at the same time the opportunity to benefit from any 
increment in value of the company’s assets. In other words, what is required to have a corporate 
right is that the holder of the securities bears an entrepreneurial risk572. Of course, such a right 
                                                      
567 Although the OECD Commentary recognizes that also unrealized gains may fall under Art. 13 OECD MC (OECD 
Commentary on Art. 13, § 6). 
568 Art. 10 (3) OECD MC provides: “The term “dividends” as used in this Article means income from shares; 
“jouissance” shares or “jouissance” rights, mining shares, founders’ shares or other rights, not being-debt claims, 
participating in profits, as well as income from other corporate rights which is subjected to the same taxation treatment 
as income from shares by the laws of the State of which the company making the distribution is a resident”.  
569 Vogel, K., Klaus Vogel on Double Taxation Conventions, Kluwer Law International, 1997, Third edition, 649. 
570 Such follows from the use of the word “other rights” after the words “shares etc.” and before “other corporate 
rights” (Vogel, K., Klaus Vogel on Double Taxation Conventions, Kluwer Law International, 1997, Third edition, 650). 
571 This addition is probably more clarifying than substantive in that indicates that, on the one hand, participation in 
profits is a necessary characteristic of the corporate rights to come within Art. 10 and at same time that, on the other 
hand, income from mere debt-claims (and even of profit participating debt claims) does not constitute a dividend for 
purposes of Art. 10. However, this addition may be substantive as well where certain types of companies do not issue 
shares under the governing company law but other securities entitling the holder to a right in the profit (such as 
“deelnemingen” in certain Belgian companies like Gewone Commanditaire Vennootschappen and Vennootschappen 
Onder Firma or “winstbewijzen” (except if such are to be characterized as “jouissance shares”). 
572 Dierckx, F., Dividenden, Het nieuwe Belgisch-Nederlands dubbelbelastingverdrag, Een Artikelsgewijze Bespreking, 
Larcier, 2001, Peeters, B. (ed.), 209-210; Vogel, K., Klaus Vogel on Double Taxation Conventions, Kluwer Law 
International, 1997, Third edition, 651. 
It has in my opinion correctly been proposed that the term should not be narrowly construed. It is thus not required that 
the holder of the securities is entitled to full shareholder’s or company’s membership rights. E. g. a restriction on voting 
rights or even absence of voting rights does not in itself lead to disqualification as long as the holder of the securities is 
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needs to have other classical characteristics of a corporate right as well, such as corporate 
membership rights (i.e. right to vote on shareholders’ meetings and the right to control the 
company’s business). The non-autonomous part (starting with the words “as well as (…)”) 
provides a ”renvoi” to tax laws of the State of residence of the distributing company. It has been 
added because the drafters of he OECD MC felt incapable of working out a dividend-definition 
that would be independent from domestic law because of the many dissimilarities between the tax 
and company laws of the OECD Member Countries573.The non-autonomous part of the definition 
incorporates the tax laws of the source State into the treaty through the“renvoi” to the domestic 
tax law of the source State. However, still in that part of the definition a reference is made to 
“other corporate rights”. In order to give a meaningful interpretation to the terms “other 
corporate rights”, it is suggested that Art. 10 (3) in fine OECD MC refers to those rights which 
are not corporate rights in the meaning of the autonomous part of the definition, but which still 
have the features of such rights as described above574. Such means in practice that the provision 
targets at non-classical securities (e.g. securities other than shares or corporate rights), of which 
the holder carries an entrepreneurial risk as a shareholder and the income of which is taxed like 
income from shares in the State of the distributing company. The restriction that income from 
debt claims, even if participating in profits is not a dividend, as expressed in the autonomous part 
of the definition does not apply to income from other corporate rights referred to in the “renvoi”- 
part of the definition because the phrase “as well as” sets the latter part of the definition distinctly 
apart from the income included in the autonomous part and contains something novel and 
additional to it575.  Whether this allows interest paid on debt instruments that are characterized as 
equity under domestic thin capitalization rules to be treated as dividend for treaty purposes is 
discussed below (see infra 6.2.2.1). A last observation with respect to the “Dividend”- definition 
is that the term “income” itself is not defined in Art. 10 OECD MC. It must therefore be 
construed in accordance with its meaning under the domestic laws of the Contracting State 
applying the treaty, which is the source State here (Art. 3 (2) OECD MC)576. However, Art. 10 
OECD MC makes it clear that income can only be treated as a dividend for treaty purposes if 
such income is received by the holder of the corporate rights because of his position as a holder of 
those rights. In other words, there must be a causal relationship between the holding of such 
rights and the receipt of the income. Such follows from the use of the word “from” in connection 
with “shares” “other rights” and “other corporate rights”577. But on the other hand there is no 
need to limit the application of Art. 10 only to profits distributions decided by the general 
shareholders meeting. All other transfers of value made by a company to its shareholder in 
recognition of his position as shareholder and in particular those which are treated like dividends 
for tax purposes in the State of the distributing company (such as disguised profit distributions; 
liquidation proceeds etc.) are to be treated as “dividends” for purposes of Art. 10 OECD MC.  
 

                                                                                                                                                              
entitled to profit participation (e.g. preferred non-voting stock) and bears entrepreneurial risk (Vogel, K., Klaus Vogel 
on Double Taxation Conventions, Kluwer Law International, 1997, Third edition, 650).  
573 OECD Commentary on Art. 10, § 23. 
574 If not, the non-autonomous part of the definition does not add anything to the autonomous part as the income from 
shares and classical corporate rights are already envisaged by the autonomous part (Michielse, G., Treaty Aspects of 
Thin Capitalization, Bull. I.B.F.D., 1997, 566; OECD, Thin Capitalisation, OECD, Paris, 1986, § 56).. 
575 Vogel, K., Klaus Vogel on Double Taxation Conventions, Kluwer Law International, 1997, Third edition, 649. 
576 It is true that the reference to the tax treatment in the source State is limited to income from other corporate rights. 
However, in view of Art. 3 (2) and the fact that it would be unreasonable to treat income derived from other corporate 
rights which is taxed as a dividend (but is not treated as such under civil law), but not income derived from shares and 
other corporate rights participating in profits, it is suggested that the scope of the term “income” should be determined 
by reference to domestic law of the source State for the entire Art. 10 (Vogel, K., Klaus Vogel on Double Taxation 
Conventions, 3rd edition, Kluwer, 1997, 649-650).  
577 The OECD Commentary on Art. 10 § 23, 24 and 28 makes this clear. See also Vogel, K., Klaus Vogel on Double 
Taxation Conventions, Kluwer Law International, 1997, Third edition, 650. 
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237. In view thereof the question arises whether it is arguable that the Belgium and Country A 
had the common intention to include the recharacterized dividend under the GAAR within the 
meaning of the term “Dividends” for purposes of Art. 10 OECD MC. The essence of the holding 
structures is that there is no payment by the company of which the shares were sold to the selling 
shareholder and thus a fortiori no distribution of profit by that company to the shareholder. The 
profit distribution is made by that company to its new shareholder (i.e. the personal holding 
company) which enjoys the participation exemption with respect to such dividend. Also, the 
former shareholder, although he is a shareholder of the personal holding company, does not 
receive the payment from the holding company in his capacity of a holder of a corporate right in 
that company but in his capacity of seller of shares and creditor under the note. Capital gains on 
sales of shares are not covered by the “Dividend” definition because they do not arise from the 
position of shareholder of the distributing company578. Where the OECD Commentary 
recommends a broad construction of the term “Dividend” it always does so in connection to 
payments by the company to its shareholder in his position of shareholder579. An argument can 
therefore be made that the terms of the treaty do not permit to bring the result of the GAAR under 
Art. 10 OECD MC580. To do so with the aim to prevent abuse of the treaty or tax avoidance 
would require a teleological interpretation of the term “Dividend” beyond what is expressed or 
necessarily implied in Art. 10 (3) OECD MC.  
 
238. However, it is appropriate to express three caveats in this respect. First, in the facts of the 
hypothetical case the seller clearly apprehends the retained earnings of the company and he has 
not definitively disposed of the shares of Belco as he keeps control via his personal holding 
company and such allows him to enjoy the future growth of the Belco-shares. This may lead to 
the conclusion that applying Art. 13 OECD MC is inappropriate in such a case, in particular if the 
stated object and purpose of the particular treaty includes the prevention of tax avoidance (see 
margin no. 117). Secondly, Courts in Canada have included the result of a similar 
recharacterization under their domestic anti-avoidance rules within Art. 10 of the relevant treaties 
and the application of Dutch and US anti-avoidance doctrines in a domestic context also leads to 
a characterization as a dividend581. An argument can be made that a concordant interpretation of 
the treaty (which in the case at hand expressly refers to the domestic law meaning of the term) on 
the basis of reciprocity in both States allows the application of the Belgian GAAR if the seller is a 
resident of the US, the Netherlands or Canada or another country having a rule leading to a 
similar result (see margin nos. 51-56 and infra 6.1.2)582. Thirdly, it must be remembered that in 
defining the term “Dividends” many Belgian treaties do not follow Art. 10 (3) OECD MC. The 

                                                      
578 Vogel, K., Klaus Vogel on Double Taxation Conventions, Kluwer Law International, 1997, Third Edition, 650. 
That argument may be stronger in cash box-structures where the payment is received from an unrelated accommodation 
party that will only subsequently liquidate the cash box-company so that economically the retained earnings of that 
company are not received by the former shareholder. The same is true under a holding structure if the holding has 
borrowed from a bank to pay for the share purchase price and causes Belco to distribute a dividend to reimburse its 
bank debt.   
579 The OECD Commentary on Art. 10 § 23, 24, 28 and 29. Where it extends the definition to payment to non-
shareholders it does so on the basis of special relationships between the shareholders (family relationship e.g.) and/or 
the company or in case of concealed holdings. This exception may, however, be interpreted as supporting the 
application of the GAAR. 
580 van Weeghel, S., Improper Use of Tax Treaties, Kluwer Law International, 1998, 75; Li, J., Sandler, D., The 
Relationship Between Domestic Anti-Avoidance Legislation and Tax Treaties, Canadian Tax Journal, 1997, 950; Vogel, 
K., Klaus Vogel on Double Taxation Conventions, Kluwer Law International, 1997, Third edition, 650; van Raad, K., 
How Domestic Anti-Avoidance Rules Affect Double Taxation Convention, Proceedings of a Seminar held in Toronto, 
Canada, in 1994 during the 48th Congress of the International Fiscal Association, Kluwer Law International, 1995, 33. 
581 However, caution should be observed as the decision of the Canadian Tax Court in the RMM-case involved the 
US/Canada treaty which deviates from the OECD MC (see supra 4.2.6). As to Dutch and US law, see margin no. 176. 
582 Concurring: Faes, P., Het rechtsmisbruik in fiscale zaken, Mys & Breesch, 1994, 115.  
 



 387

“Dividend”-definition of the Belgian treaties is discussed in detail hereafter (see infra 6.2.2). For 
purposes of the current discussion it is observed that three groups of Belgian treaties deviate from 
the OECD MC in particular because the “renvoi”-part of the definition does not refer to “income 
from other corporate rights”. Such significantly extends the scope of the definition. The 
“renvoi”-part of Art. 10 (3) of a first group of treaties refers to “income – even if paid in the form 
of interest – that is subject to the same tax treatment as income from shares in the country of 
residence of the company paying the income” . Another group of treaties does not include a 
“Dividend”-definition at all. For the first group of treaties any income which is subject to the 
same tax treatment as dividends in Belgium (source State) is treated as a dividend for purposes of 
the treaty. The result of a recharacterization pursuant to the GAAR may be brought under that 
definition (see supra 4.2.3. and 4.2.6). The other group of treaties arguably allows any item of 
income that is characterized as a dividend under the laws of the source State to be treated as a 
dividend for treaty purposes as the matter is governed by Art. 3 (2) OECD (except if the context 
would require not to apply Belgian domestic law) (see supra 4.2.3. and infra margin no. 294). 
 
6.1.1.3. Conduit company 
 
239. Case: The facts of the case are those set forth in Scheme 1 (see Part One, 1.1.1.) whereby 
Belgium is the Source State, State C is the Netherlands and State R is a non-treaty country. A 
loan is entered into between the State R company and the Dutch company (hereafter “the Dutch 
BV”) providing for a 5% interest rate and a loan for an identical amount is entered into between 
the Dutch BV and the Belgian end borrower at 4,75%. There is no interest withholding tax under 
the Belgium/Netherlands treaty (Art. 11 (3)). The Dutch BV has the necessary substance in terms 
of skilled personnel and equity and has obtained a ruling accepting the spread on the incoming 
and outgoing interest (see Part Two, margin no. 165). This financing arrangement is the sole 
activity of the Dutch BV. 
 
240. On the assumption that the Dutch BV has been interposed to avoid the 15% Belgian interest 
withholding tax due on interest paid by the Belgian company to a resident of R and the taxpayers 
do not bring forward any economic or financial justification for the structure, the question arises 
whether the Belgian tax authorities can challenge the interposition of the Dutch BV. Under the 
Belgian GAAR they could try to recharacterize the interest paid by the Belgian company to the 
Dutch company as being paid by the Belgian company to the State R resident. As indicated 
earlier, it is under the current state of the Supreme Court case law not possible to conclude 
without reservation whether such recharacterization is legitimate (see Part Two, margin nos. 255-
257). The withholding tax relief under the Belgium/Netherlands treaty is then denied on the 
ground that interest is not “paid to a resident of the Netherlands” and/or that the Dutch company 
is not the “beneficial owner” of the interest within Art. 11 (1) and (3) of the treaty. In order to 
successfully apply the GAAR the Belgian tax authorities must prove that the granting of interest 
withholding tax relief under Art. 11 of the Belgium/Netherlands treaty would be contrary to the 
object and purpose of that provision. 
 
241. According to the OECD Commentary the setting up of an interposed company by a resident 
of third State to claim treaty benefits not directly available to such a resident is an abuse of the 
treaty583. The three reasons therefore are explained in the Conduit Companies Report: (1) treaty 
benefits negotiated between two States are economically extended to third State residents in a 
way unintended by the Contracting States. As a result, the principle of reciprocity is breached and 
the balance of sacrifices incurred by the Contracting States altered; (2) income flowing 
internationally may be exempted from taxation altogether or be subject to inadequate taxation. 
                                                      
583 OECD Commentary on Art. 1, § 9. 
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Such is unacceptable because the granting of treaty benefits by a State is based on the fact that the 
income is taxed in the other State or at least falls under the normal taxing regime of that State; (3) 
there is little or no incentive for the State of residence of the treaty shopper to enter into a treaty 
with the source State, because its residents indirectly receive the treaty benefits of the source 
State without the residence State being required to provide reciprocal benefits584.  
 
242. Before examining whether the position expressed in the Conduit Companies Report is shared 
by the Netherlands and Belgium, one should first consider the text and the context of the 
Belgium/Netherlands treaty. The terms “paid to a resident of the Netherlands” and “beneficial 
owner” are not defined in the treaty and could accordingly be construed in accordance with their 
meaning under Belgian domestic law after application of the GAAR. That would be different if 
one endorses the proposition made above that the OECD Commentary expresses a “special 
meaning” of the terms “paid to” a resident of the Netherlands and “beneficial owner” (see margin 
no. 69). Such a special meaning should prevail over the domestic law meaning if the treaty, like 
here, is between two OECD Member Countries and both States have accepted the meaning set 
forth in the Commentary. This means that one accepts that in essence this is a case where the 
context requires not to use the domestic law meaning (Art. 3 (2) OECD MC). This issue is 
discussed in detail hereafter sub 7.1.1 and 7.1.2. As to the context of the treaty, the Joint 
Explanatory Memorandum should also be considered (see margin no. 224). It does not follow 
from such Memorandum that both States have the common intention to apply their domestic anti-
avoidance provisions and judicially developed doctrines without restriction. The Memorandum 
rather suggests that such rules can only be applied to specific cases of treaty abuse. In relation to 
Art. 10 and the term “beneficial owner” of the dividend it is said that both States can apply their 
domestic rules to combat abuse of the treaty by dividend stripping structures between third 
country residents or persons not enjoying protection of the Belgium/Netherlands treaty, on the 
one hand, and residents of Belgium and the Netherlands, on the other hand. This statement may 
be read as suggesting that other cases of treaty shopping, e.g. a classical case of treaty shopping 
through the enduring interposition of a Dutch conduit company, cannot be challenged on the basis 
of the domestic rules. 
 
243. As no observations have been recorded on the Conduit Companies Report it is assumed that 
it adequately summarizes the major objections of the OECD Member Countries against treaty 
shopping. But as discussed before (see 3.3.3.2) ultimately treaty policies are set by the 
Contracting States on a bilateral basis and not by the OECD. So the question is whether the 
Report adequately reflects the common intentions of Belgium and the Netherlands on treaty 
shopping. By way of preliminary remark, it is recalled that the Belgian policy on treaty shopping 
is not consistent (see 3.3.3.5). The third consideration set forth in the Report (i.e. the State of 
residence of the shopper has no incentive to enter into a treaty with Belgium) is likely correct. 
However, if such a State is a trade partner of Belgium, Belgium may request that State to enter 
into a tax treaty with Belgium to facilitate investments by Belgians in that State or vice versa. The 
second consideration (relief in the source State only if adequate taxation in the other State) is 
highly questionable. As discussed before (see 3.3.3.6), except if special clauses are included in 
treaties to that effect, it is not an objective of a tax treaty to ascertain that income is (adequately) 
taxed in the other State and the granting of treaty relief by the source State is not conditioned 
upon the income arising in the source State being (adequately) taxed in the other State. In 
addition, the interest is subject to the ordinary income tax regime in the Netherlands, which is – 
according to the Commentary itself - an indication that the treaty’s objectives are not frustrated 
(see margin no. 241). The type of financing company envisaged in the hypothetical case operates 

                                                      
584 OECD, International Tax Avoidance and Evasion, Double Taxation Conventions and the Use of Conduit 
Companies, Issues in International Taxation, no. 1, OECD, Paris, 1987, § 7. 
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under the normal Dutch income tax system. When the Dutch ruling policy on intermediate 
financing companies came under the fire of the OECD’s actions on harmful tax competition, the 
Dutch system was revised and replaced by a new ruling system that requires more substance in 
the Netherlands (see Part Two, margin no. 165). The OECD, including Belgium, have approved 
the new Dutch ruling system 585. In such circumstances, the OECD and Belgium are not well 
placed to criticize the Dutch taxation system. From a Belgian perspective, the first consideration 
(breach of the principle of reciprocity and alteration of the balance of sacrifices) is probably true. 
In particular with respect to interest (and royalties too), only Belgium makes sacrifices under the 
treaty by providing for a total relief of withholding tax as the Netherlands does not impose 
withholding on such items of income under domestic law and in case of treaty shopping that 
sacrifice is further extended to non-residents of the Netherlands. Whether this is unintended is 
questionable. The Netherlands have a long-standing policy of letting third country residents enjoy 
the benefits of its treaties and its domestic tax system includes the necessary features to that effect 
(e.g. a ruling policy, domestic withholding tax exemptions for non-residents). Also, when 
Belgium entered in 2001 into a treaty with the Netherlands, it was perfectly aware of the Dutch 
tax system and the use of the Netherlands as a conduit State. However, it did not follow the 
OECD’s recommendation that States that are concerned with treaty shopping include specific 
anti-avoidance measures restricting the treaty benefits to conduits in their tax treaties. Also, it 
must be remembered that the Netherlands did not agree with the OECD’s general conclusion that 
domestic anti-avoidance provisions never conflict with treaties and that it recorded an observation 
to that effect. Belgium should not apply its anti-avoidance rules in a way that does not respect the 
other State’s observation (see margin no. 224).  
 
244. In conclusion, one may find it hard to argue that this hypothetical treaty shopping case 
fundamentally breaches the common intentions of Belgium and the Netherlands. The promotion 
by Belgium’s political leaders of the treaty with Hong Kong as a shopping device may further 
complicate the argument that the case is an abuse of the Belgium/Netherlands treaty (see supra 
3.3.3.5).  
 
6.1.1.4. Exemption of low or non-taxed foreign source income 
 
245. It is sometimes argued that the application of domestic anti-avoidance rules is less 
problematic if such rules are applied by the State of residence with respect to outbound 
transactions set up by its residents, even if such transactions fall within the scope of a tax treaty. 
The reason is that under a treaty the State of residence retains a residual right to tax its residents 
on their worldwide income in all circumstances so that the treaty does not restrict the residence 
State’s ability to tax outward investment586. While that argument may be correct for States which 
provide relief for juridical double taxation by way of credit, it is not correct for States which 
provide relief for juridical double taxation by way of exemption, such as Belgium. For such 
States treaties do restrict the residence State’s right to tax its residents on their worldwide income. 
If the treaty confers the right to tax the relevant item of income exclusively to the source State, 
the residence State must exempt that income and thus the treaty restricts the taxing rights of the 
residence State. And even for a credit State, the discussion whether CFC-Legislation is 
compatible with the obligations of that State under its tax treaties (see infra 6.3), shows that the 
residence State is not at liberty to enact anti-avoidance rules where the arrangement falls within 
the scope of a tax treaty.  
  

                                                      
585 OECD, Harmful Tax Competition 2004 Progess Report § 10, 11 and 16. 
586 Li, J., Sandler, D., The Relationship Between Domestic Anti-Avoidance Legislation and Tax Treaties, Canadian Tax 
Journal, 1997, 951 and 957-958.  
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246. As argued above tax treaties have no stated objective of preventing double non-taxation and 
even permit double non-taxation to occur. This is particularly true under Art. 23 A OECD MC as 
it requires the residence State to exempt income from tax which in accordance with the treaty 
“may be taxed” in the other State. Thus, there is an obligation to give relief by way of exemption 
regardless of whether the other State has in effect exercised its taxing rights. The OECD 
Commentary confirms this conclusion and sets forth reasons of practicality as a justification (see 
supra 3.3.3.6). Accordingly, it is not possible for the Belgian tax authorities to apply the GAAR – 
provided that they can apply the GAAR merely to deny a tax benefit which is highly questionable 
(see Part Two, margin no. 243) – on the ground that the arrangement abuses Art. 23A OECD MC 
and to refuse to exempt income derived under that arrangement where such income may be taxed 
in the source State but has not (or not adequately) been taxed in that State. Such result would 
clearly be contrary to the terms of Art. 23A OECD MC.  
 
247. It is highly unlikely that Belgian Courts would follow the Austrian case law whereby the 
participation exemption has been refused in case of dividends distributed by an Irish IFSC or a 
Maltese company on the ground that the investment is an abuse of law or of rights (see supra 
4.2.8.). The Belgian tax authorities could in a daring attempt to prevent tax avoidance try to apply 
the GAAR and recharacterize the dividends distributed by e.g. the IFSC to a Belgian parent 
company as interest and deny the participation exemption on the dividends accordingly587. They 
could argue that the terms “Dividends” and “Interest” are defined in Art. 10 (3) and 11 (3) of the 
Belgium/Ireland treaty only for purposes of applying Art. 10 and 11, but not for purposes of 
applying Art. 23 (1) (3) (relief for double taxation on intra-group dividends588) so that Belgium 
remains free to characterize an Irish profit distribution as interest for purposes of applying the 
relief provision. In addition, they could assert that unlike Art. 23 (1) (1) of the treaty, Art. 23 (1) 
(3) does not refer to taxation in the source State that is in accordance with the treaty (see also 
margin nos. 264 and 309-311) so that Belgium in giving relief for Irish source dividends should 
not consider how Ireland has taxed the income589. It is questionable whether this challenge will be 
successful. First, whether dividends distributed by an Irish IFSC to a Belgian parent company 
qualify for the participation exemption is to be decided under the rules governing the participation 
exemption (including the anti-avoidance provisions on that matter, see Part Two, 3.1.4), not under 
the GAAR as the anti-avoidance provisions on the participation exemption are a lex specialis 
prevailing over the GAAR. Secondly, it is not certain whether the recharacterization under the 
GAAR is in accordance with the terms of Art. 23 of the Belgium/Ireland treaty and the common 
intentions of Belgium and Ireland. It is questionable whether Belgium can argue that under Art. 
23 (1) (3) of the treaty it should not consider the characterization of the income in accordance 
with Irish law. Art. 23 (1) (3) refers “the dividends distributed by the latter company and which 
have been taxable in Ireland in accordance with Art. 10 (2)”. Accordingly, the relief provision 
does refer to “Dividends” and to Art. 10 of the treaty. Arguably, under a contextual interpretation 
of the term “Dividends” any item of income that qualifies as a dividend under Art. 10 (3) (which 
also includes a reference to the tax law of the State of residence of the distributing company 
(Ireland)), should be treated as a dividend under the relief provision. In addition, the treaty 
expressly provides that profit distributions made by Irish companies which enjoy a tax holiday in 
                                                      
587 For example, the following facts could tempt the tax authorities to proceed to such a recharacterization. The Belgian 
parent owns preferred (non-voting) shares in the IFSC. The IFSC invest all of its funds in fixed interest-bearing 
securities and distributes all of its net profit to the preferred shareholder. The IFSC basically operates as a device to 
transform ordinary income (interest) into exempt income (dividend).  
588 Art. 23 (1) (3) provides: “Where a company, which is resident of Belgium, owns shares in a company which is 
resident of Ireland and which is subject to tax there on its profit, the dividends distributed by the latter company and 
which have been taxable in Ireland in accordance with Art. 10 (2), shall be exempted in Belgium from corporate tax, to 
the extent that exemption would have been accorded if the two companies had been residents of Belgium (…)”.  
589 Goyette, N., Tax Treaty Abuse: A Second Look, Canadian Tax Journal, 2003, 801; Avery Jones, J., et alia, Credit 
and Exemption under Tax Treaties in Cases of Differing Income Categorization, European Taxation, 1996, 140-141. 



 391

Ireland qualify for the participation exemption (Art. 23 (4) (1) Belgium/Ireland treaty).Also, no 
“activity” –proviso is included in the relief provision according to which Irish dividends enjoy the 
participation exemption in Belgium only if the Irish company carries on an active trade or 
business in Ireland. This all points in the direction that Belgium should respect the dividend 
characterization under Irish law and grant relief, even if the profit has been favorably taxed in 
Ireland. A good faith interpretation of the term “Interest” cannot, absent any contrary indication 
in the treaty, reach beyond the ordinary meaning of such term, i.e. consideration for monies lent 
(see margin nos. 309-315). Interpretation of a tax treaty must lead to a result which is consistent 
with the treaty’s object and purpose. The stated purpose of the Belgium/Ireland treaty does not 
include the prevention of tax avoidance (see margin no. 117). The result of applying the GAAR is 
that the Irish income is taxed in both States. Thus, the primary objective of the treaty, i.e. that 
double taxation is eliminated through a fair and objective allocation of the taxing rights, is 
frustrated. Finally, as a treaty is not open to unilateral interpretation. Belgium should when 
interpreting the treaty consider the Irish observation to the 2003 OECD Commentary. Ireland 
expressed its disagreement with the OECD’s general conclusion that domestic anti-avoidance 
rules never conflict with treaties and stated that whether such rules apply to treaties depend on the 
nature of the domestic law provisions and the legal and constitutional relationship between 
domestic and international law (see margin no. 153). As the result of applying the GAAR 
arguably contravenes the terms of Art. 23 (1) (3) of the treaty read in their context, under Belgian 
law, the treaty should prevail. It is highly unlikely that in view of the characterization of the 
income under Irish law Ireland will agree with the application of the Belgian GAAR to an IFSC-
investment. It must also be remembered that the IFSC-regime had been approved by the EC-
Commission and EC-Member States should respect EC-approved tax measures on the basis of 
Community loyalty (Art. 10 EC-Treaty) (see also Part Four, 4.8.). Relevant rules of international 
law applicable between the two States are to be taken into account for purposes of construing the 
treaty (Art. 31 (3) (c) VC). 
 
6.1.2. AMBULATORY AND CONCORDANT INTERPRETATION/SUBSEQUENT 
PRACTICE 
 
248. It follows in the first two hypothetical cases discussed above and in the thin capitalization-
case discussed below (see 6.2.2.2.3) arguably the Belgian tax authorities can successfully apply 
the GAAR because the treaty invites the application of Belgian domestic law to construe 
undefined treaty terms either under Art. 3 (2) (i.e. the term “holds 25% of the capital” in Art. 10 
(2)) or Art. 10 (3) OECD MC (i.e. the term “dividend”).  In those instances where the GAAR was 
enacted subsequent to the conclusion of the treaty (i.e. 31 March 1993) taxpayers may try to 
argue that the GAAR cannot be applied because of the limits set to the ambulatory interpretation 
of undefined treaty terms590.591.  

                                                      
590 It has been argued above (see 2.2.1.1.4) that the requirement that treaties must be interpreted in good faith and the 
exception included in Art. 3 (2) OECD MC (“unless the context otherwise requires”) set limits to the ambulatory 
interpretation of undefined treaty terms. Other provisions which allow the application of the domestic law- meaning of 
a treaty term through an express reference to the laws of the source State (e.g. Art. 10 (3) OECD MC (”Dividends”) and 
Art. 11 (3) of the Belgian treaties (“Interest”)) do not, unlike Art. 3 (2) OECD MC, provide that they are to be 
interpreted in an ambulatory manner. In my view, for the same reasons as those underlying Art. 3 (2) OECD MC, 
ambulatory interpretation of those provisions is appropriate and may even be required (concurring: Michielse, G., 
Treaty Aspects of Thin Capitalization, Bull. I.B.F.D., 1997, 566; Peeters, B., De internrechtelijke ficties in het Belgisch 
fiscaal recht in het licht van het adagium “pacta sunt servanda”, Liber Amicorum W. Maeckelbergh, Brussel, FHS, 
1993, 350). Unlike Art. 3 (2) OECD MC, those provisions do not provide for the exception included in Art. 3 (2) 
OECD MC (“unless the context otherwise requires”). The ambulatory interpretation of such provision can thus not be 
limited by this exception. However, the requirement that the treaty must be interpreted in good faith (Art. 31 VC) leads 
to the conclusion that the ambulatory interpretation of such provisions is subject to the limitations discussed above.  
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249. Such a change in domestic law which affects the treaty bargain is not consistent with the 
permanency of commitments agreed by the two States when signing the treaty. The second 
hypothetical case discussed above (where the application of the Belgian GAAR leads to a 
recharacterization of a capital gain (taxable in the other State) into a dividend (taxable also in 
Belgium)) has been quoted as a case in point592. It is indeed arguable under the jurisprudence in 
the Freens and exit tax--cases that a Belgian Court should not endorse the application of the 
GAAR in such a case, not even if the capital gain remains untaxed in the other State (see supra 
margin nos. 47 and 54). However, there may be a limit to such an argument. As indicated above, 
if the result from applying the Belgian GAAR would in the reverse situation also be obtained 
under the law of the other State (either because the law of the other State provides for an 
equivalent rule upon conclusion of the treaty or such rule was enacted later) the result obtained 
under the GAAR should be given effect for treaty purposes. In that case, the equilibrium of the 
treaty, which because of the reference to domestic laws in the treaty, is founded on the domestic 
laws of the two States, is not disturbed but rather restored. It leads to a concordant or common 
interpretation of the treaty in both States grounded on the principle of reciprocity (see margin no. 
62)593. However, I have warned for the dangers inherent in this theory and qualified this 
conclusion (see margin no. 56). Accordingly, it could be argued that the recharacterization of a 
capital gain in a dividend under the Belgian GAAR in the second hypothetical case should be 
upheld under the treaties with e.g. the US; Canada and the Netherlands as in such States similar 
earning stripping structure would also lead to taxation as a (deemed) dividend (see margin no. 
238)594.  
 
250. Another situation in which the Belgian GAAR should not be applied is where it leads to 
unresolved double taxation. Such is the primary objective of the treaty and should always prevail. 
The fourth hypothetical case above whereby Belgium as the State of residence applies the GAAR 
is an illustration where the use of the GAAR leads to unresolved double taxation not in 
accordance with the relief provision of the treaty. Where Belgium as the source State of the 
income has applied the GAAR, double taxation must be resolved by the other Contracting State 
being the State of residence of the taxpayer. The question to be addressed by the residence State 
under Art. 23 A/B OECD MC is whether Belgium has taxed the income “in accordance with the 
provisions of the Convention”595 rather than any question of characterization under its domestic 
laws. As both States have agreed to include provisions in the treaty allowing the source State to 

                                                                                                                                                              
591 There are other situations, independent from ambulatory interpretation, where the Belgian GAAR cannot be applied. 
The first situation concerns the case where the treaty provides for an anti-avoidance rule specifically addressing the 
perceived abuse of the treaty (see margin no. 163). The second situation concerns the case where the use of the 
domestic law meaning of an undefined treaty term reaches beyond the ordinary meaning of the treaty term (see margin 
no. 62). The fourth case discussed above where Irish dividends are recharacterized as interest may be in a case in point. 
592 Wattel, P., Marres, O., Characterization of Fictitious Income under OECD-Patterned Tax Treaties, European 
Taxation, 2003, 72. 
593 Goyette, N., Tax Treaty Abuse: A Second Look, Canadian Tax Journal, 2003, 797 et seq.; Goyette, N., Countering 
Tax Treaty Abuses: A Canadian Perspective on an International Issue, Canadian Tax Foundation, 1999, 40 et seq., 33-
36; van Weeghel, S., Abuse of Tax Treaties, European Taxation, 1996, 12. 
594 The discussion is less relevant under the new treaties with Canada and the Netherlands as such treaties have been 
signed after the enactment of the GAAR.   
595 Note that Art. 23 A (2) OECD MC, which provides under which circumstances a State giving relief for double 
taxation by way of exemption should give a tax credit for dividend and interest taxed in the source State refers to “items 
of income which, in accordance with the provisions of Articles 10 and 11, may be taxed in the other Contracting State”. 
Thus, a reference to categories of income by Article number is made. As e.g. Art. 10 defines dividends autonomously 
or by reference to the domestic laws of the Source State, any income which is a dividend under Art. 10 retains such 
character in the State of residence of the taxpayer for purposes of applying the relief provision (Avery Jones, J., et alia, 
Credit and Exemption under Tax Treaties in Cases of Differing Income Categorization, European Taxation, 1996, 126-
136).  
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apply its domestic law meaning for purposes of applying the treaty, under a good faith 
interpretation of the treaty, the residence State cannot properly deny the right of the source State 
to apply its domestic law definitions and meanings of undefined treaty terms for imposing tax on 
residents of the residence State. When considering relief for the Belgian tax, the only argument 
that the residence State can put forward to deny relief is that such taxation is not “in accordance 
with the provisions of the Convention”. This implies that Belgium has misinterpreted the 
provisions of the treaty or of its domestic laws or both (see margin no. 162). There may be a 
number of instances in which the State of residence could make such an argument. It could argue 
that Belgium has not correctly applied the treaty where e.g. in the second hypothetical case 
Belgium has recharacterized the capital gain as a dividend under a tax treaty that follows the 
definition of “Dividend” as provided by Art. 10 (3) OECD MC on the ground that no dividend is 
paid by a company resident of Belgium to a taxpayer resident in the State of residence (see 
margin nos. 237-238). Or, where the GAAR is applied to a treaty concluded before March 31, 
1993 (date of entry into force of the GAAR), the residence State could argue that Belgium has 
interpreted the treaty in unacceptable ambulatory manner because it claims back taxing rights 
which it had relinquished to the residence State. Alternatively, the residence State could assert 
that Belgium has incorrectly applied its domestic law. For example, it could argue that under 
Belgian law, as interpreted by the prevailing case law, the GAAR cannot be applied to a holding 
or a conduit-structure. The OECD Commentary recognizes the right of the State of residence 
under Art. 23 A/B OECD MC to dispute the finding of facts by the source State596. The 
application of anti-avoidance provisions may likely give rise to disputes amongst States about the 
correct finding of facts. For example, in the holding structure, the residence State of the taxpayer 
may argue that no dividend is paid by a company resident of Belgium to a shareholder resident of 
the State of residence. And in a conduit structure the conduit State and/or the residence State of 
the ultimate creditor (if it is a treaty country) can take a formal approach and dispute the finding 
that the interest is “paid to” the taxpayer (resident of R) that lent the funds to the conduit 
company to refuse to give relief for the Belgian withholding tax (see infra 7.1.1.). According to 
OECD Commentary on Art. 23 OECD MC all such types of conflicts must be resolved under Art. 
25 OECD MC (Mutual Agreement Procedure). 
 
251. K. Vogel has argued that when one State enacts new legislation subsequent to the conclusion 
of a treaty that may affect the application of the treaty and the other Contracting State does not 
object to that new legislation for some period of time, such legislation cannot be considered as 
contrary to the treaty. In essence, K. Vogel suggests that the treaty partner has acquiesced to the 
other State’s new legislation by failing to raise an objection within a reasonable time after its 
introduction that such legislation contravened the treaty. According to the author, such a failure to 
object (acquiescence) constitutes “a subsequent practice in the application of the treaty which 
establishes the agreement of the parties regarding its interpretation” which, together with the 
context of the treaty, must be considered for interpretation purposes under Art. 31 (3) (b) VC597. 
In my view, such proposition is only acceptable to the extent that the State enacting the new 
legislation (in the case at hand, Belgium enacting its GAAR) has an obligation to inform its treaty 
partners of such an enactment and the treaty partners are under an obligation to react thereto. In 
addition, for such a practice to come within the terms of Art. 31 (3) (b) VC it must be established 
that such practice aims at interpreting the treaty not at amending it.  
 
252. In order to determine whether the State modifying its legislation post-treaty has an 
obligation to notify its treaty partners, Art. 2 (4) OECD MC must be considered. According to 
this provision: “The Competent Authorities of the Contracting States shall notify each other of 

                                                      
596 OECD Commentary on Art. 23, § 32.5. 
597 Vogel, K., Klaus Vogel on Double Taxation Conventions, Kluwer Law International, 1997, Third edition, 67. 
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any significant changes that have been made in their taxation laws”598. Most Belgian treaties 
include this provision or a variant thereof599. J. Booij has recently argued that where one State 
puts the other State on notice of new changes in domestic law which affect the application of a 
tax treaty or even lead to a shift in the allocation of taxing rights under the treaty, that change in 
domestic law has effect for purposes of applying the treaty if the notified State has failed to object 
to such change in law. Thus, according to the author the acquiescence of the notified State gives 
rise to a subsequent practice which must always be given effect for purposes of interpreting the 
treaty600. However, others have taken the opposite view and argue that a notification, even if it is 
expressly accepted by the other State, is not binding on taxpayers and Courts as such a 
notification takes place at government level and is not subject to parliamentary and judicial 
control601. I agree but in part for other reasons. Art. 31 (3) (b) VC requires that an agreement on 
the interpretation of the treaty is reached. This implies in the first place that for a subsequent 
practice to emerge the State which has enacted new legislation has effectively notified the other 
State602. However, the mere fact that a notification has been made does not mean that an 
agreement is reached between the two States on the interpretation of the treaty. Such will be the 
case if the other State has notified the first State that it accepts the new legislation to have effect 
under the treaty. Art. 31 (3) (b) VC does not require an agreement to be reached in writing. Tacit 
agreements are possible603. The question arises whether the notified State’s failure to respond 
constitutes a tacit agreement within Art. 31 (3) (b) VC. In my view, an agreement can only be 
tacitly made if the notified State has an obligation to respond but fails to do so. No such 
obligation is set forth in Art. 2 (4) OECD MC, although the notified State may be expected to 
respond under principles of good governance or the obligation to apply the treaty in good faith. 
Secondly, there may be many reasons why the notified State does not respond to the notification. 
For example, it may abstain from protesting because it is not interested. If conflicts of 
interpretation and application of the treaty and/or double taxation arise because of changes in the 
laws of one State, such generally affects taxpayers more than States. Secondly, it may be that the 
notified State is incapable of judging whether the change in law has any effect on the application 
of the treaty. Also, a State cannot be expected to start renegotiations of the treaty or amending the 
treaty through a protocol each time it receives notice from changes in the laws of the other State. 
So, in case of inaction of the notified State one must be very cautious to conclude that States have 
reached a tacit agreement on the interpretation of the treaty. And even where it is sufficiently 
clear that an agreement is reached, taxpayers and Courts must not necessarily interpret the treaty 
in accordance with the terms of such an agreement604. When it comes to determine the meaning of 
treaty terms because of actions undertaken by States outside normal democratic control 
(subsequent practice, mutual interpretive agreements; changing the OECD MC through changes 
in the Commentary undertaken at the level of the OECD Committee on Fiscal Affairs, etc.) one 
                                                      
598 This version incorporates the changes brought to Art. 2 (4) OECD MC in 2000. The OECD Commentary on the 
provision is not a model of clarity and contradicts the text of Art. 2 (4) (§8): “Each State undertakes to notify the other 
of any significant changes made to its taxation laws by communicating to it, for example, details of new or substituted 
taxes. Member Countries are encouraged to communicate other significant developments as well, such as new 
regulations or judicial decisions; many Countries already follow this practice”. The obligation to notify under Art. 2 
(4) OECD MC is not limited to newly enacted or substituted taxes, but applies to any significant changes in the tax 
laws. As to the latter the Commentary suggests that States are only encouraged to notify them. 
599 The treaty with Japan does not include a notification Article. According to K. Vogel, the fact that such a clause is 
omitted does not waive a State from notifying significant changes in its tax laws (Vogel, K., Klaus Vogel on Double 
Taxation Conventions, Kluwer Law International, 1997, Third edition, 158). 
600 Booij, J. A., The Effect of Notification Clauses in Tax Treaties, Intertax, 2005, 590-591. 
601 Wattel, P., Marres, O., Characterization of Fictitious Income under OECD-Patterned Tax Treaties, European 
Taxation, 2003, 73.  
602 It is the State that enacts new legislation which autonomously decides whether the change in law is “significant” and 
thus whether it is eligible for notification. 
603 Engelen, F., Interpretation of Tax Treaties under International Law, Doctoral Series, no.7, I.B.F.D., 2005, 234. 
604 Sandler, D., Tax Treaties and Controlled Foreign Company Legislation, Kluwer Law International, 1998, 166-167. 
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must be very cautious in applying the rules on interpretation of the VC which have essentially 
been developed to assist the interpretation of agreements between States, while tax treaties, being 
agreements between States, also confer rights and obligations on taxpayers. A taxpayer can never 
be deprived of challenging the meaning given to a treaty term pursuant to a subsequent 
practice605. First, such State practices, while they affect the rights of taxpayers, are reached 
outside any democratic control. Secondly, such a subsequent practice is only one of the authentic 
elements of interpretation which are to be considered for interpretation purposes in addition to the 
text and the context of the treaty; the treaty’s object and purpose and the other material 
enumerated in Art. 31 (3) VC. As said before, an agreement constitutes a subsequent practice 
within Art. 31 (3) (b) VC if States have reached an agreement on the interpretation of the treaty. 
In this respect it must be emphasized that only a practice that is reasonably supported by the 
terms of the treaty can be said to come within that definition. If States apply a treaty in manner 
which is inconsistent with the terms of the treaty, such practice has the effect of modifying, not 
interpreting, the treaty and has no role to play under Art. 31 VC606. Thus, where a State enacts 
anti-avoidance legislation that overrides a treaty provision, such new rule - even if notified and 
accepted by the other State (perhaps it has enacted a similar rule) - cannot give rise to a 
subsequent practice that is to be considered under Art. 31 (3) (b) VC. Such is a fortiori the case if 
the override is intentional (compare to the discussion sub margin no. 56). 
 
253. No data are available with respect to Belgium’s practice of notifying new legislation to its 
treaty partners. In particular it is not known whether Belgian notified its treaty partners of the 
enactment of the GAAR. According to a recent study, apart from Ireland, there a very few States 
that have developed an active notification policy607. If that is true and there is no evidence that 
Belgium has notified the GAAR where it had the obligation to do so, Belgium is in a very 
awkward position to argue that the inaction of its treaty partners has given rise to a subsequent 
practice within Art. 31 (3) (b) VC. Arguably, there is room for a counterargument. Where a State 
has, by virtue of Art. 2 (4) OECD MC, the obligation to notify significant changes in its domestic 
laws but fails to do so, Courts should take such a State’s failure to respect its treaty obligations 
into account when considering whether the new legislation has effect under the treaty each time a 
change in law negatively affects the position of the taxpayer608. 
 
6.2. “Thin capitalization” -rules 
 
254. Because of the fundamentally different tax treatment of equity investments and loan 
financing, in an international context it may often be more advantageous to arrange the financing 
of a company by way of loans rather than by way of equity609. The tax effects could be further 
                                                      
605 This view has recently been shared by the Supreme Court of the Czech Republic (10 February 2005, 8 ITLR, 2006, 
178). The Court did not accept the proposition of the tax authorities that the OECD MC and the Commentary are 
subsequent agreements or practices within Art. 31 VC (see also supra 2.3.2.2). 
606 Engelen, F., Interpretation of Tax Treaties under International Law, Doctoral Series, no.7, I.B.F.D., 2005, 240; 
Martin Jiménez, A., Domestic Anti-Abuse Rules and Double Taxation Treaties: a Spanish Perspective – Part II, Bull. 
I.B.F.D., 2002, 626.  
607 Booij, J. A., The Effect of Notification Clauses in Tax Treaties, Intertax, 2005, 589. 
608 Booij, J. A., The Effect of Notification Clauses in Tax Treaties, Intertax, 2005, 586 and 591. Contra: Vogel, K., 
Klaus Vogel on Double Taxation Conventions, Kluwer Law International, 1997, Third edition, 158.  
609 Interest is subject to single taxation. Interest is a deductible cost of the borrower and taxable in the hands of the 
lender. Return on equity (Dividends) is in principle subject to economic double taxation. Dividends form part of the 
profit of the subsidiary and are also taxable in the hands of the shareholder (though economic double taxation may be 
mitigated through a participation exemption or a tax credit). In an international context the absence of tax 
harmonization affects the decision whether a subsidiary will be financed with equity or with debt. Where the tax rates 
in the State of residence of the lender are low and those in the State of the borrower are high, debt financing may be 
preferred. Also the different rates of withholding tax and the related relief mechanism for double taxation affect such 
decision. Both interest and dividends may be subject to withholding tax in the source State. However, in case of interest 
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optimized if a hybrid financing instrument is used such as a profit participating loan610 or a 
convertible loan611 where the instrument is treated as debt in the State of residence of the 
borrower (who is able to deduct the interest from his taxable profit), but is treated as equity in the 
State of residence of the lender (who may claim the participation exemption on the interest 
because it is characterized as a distribution of profit). Thus, tax considerations may have the 
effect that companies are undercapitalized (or “thinly capitalized”) and are financed with 
disproportionate amounts of debt. Such is a concern to the tax authorities of the State of residence 
of the borrower as the deduction of important amounts of interest on the debt leads to an erosion 
of the tax base. In order to protect themselves against such erosion, States enact various types of 
rules which are often described as “thin capitalization”- rules. Such rules focus essentially on 
debt financing provided by shareholders or related persons who are residents in a State other than 
the State of residence of the borrowing company612. Where the lender is based in the same State 
as the borrower, the risk of erosion of the subsidiary’s tax base and of profit shifting is less acute 
since the deduction of the interest by the subsidiary is normally set off by taxation of the interest 
in the hands of the creditor by the same tax authorities that have jurisdiction over the subsidiary. 
“Thin capitalization” - rules vary from jurisdiction to jurisdiction. Some States challenge 
undercapitalization of companies and determine the true nature of an investment and the return 
paid thereon by means of an “all facts and circumstances”-test. Such test may be applied under 
the ordinary transfer pricing rules and the general “arm’s length”- standard or under “substance 
over form” or GAAR-type provisions of domestic law. The presence of a variety of factors (such 
as a high debt/equity ratio; subordination of debt; convertible or profit sharing character of debt 
etc.) could be indications that the purported debt financing is in reality an equity capitalization. 
Other States have enacted specific “thin capitalization” - provisions pursuant to which the 
ostensible payments of interest are non-deductible if fixed debt/equity ratios are exceeded or the 
deduction of interest is disallowed for the mere reason that the interest is paid to a non-resident 
(majority) shareholder. The effects of “thin capitalization” - rules also vary from one jurisdiction 
to another. Generally speaking two sets of rules can be distinguished according to their effects: 
(1) rules which deny the deduction of the interest payment attributable to the excessive debt but 
which leave the characterization of the payment as interest unaffected and (2) rules which provide 
for a recharacterization of the debt into equity and the interest into a hidden profit distribution 
with the result that the interest is not deductible because it is deemed to be a profit distribution 
and that the withholding tax for dividends applies and not the one for interest. Sometimes such a 
comprehensive recharacterization may also affect other taxes such capital duties on the 
shareholders’ contribution, wealth taxes levied on the companies net assets etc.. Whichever type 
of rule applies, the application of “thin capitalization”- rules by the State of residence of the 
borrower results in economic double taxation each time that the State of residence of the lender is 
not prepared to give relief for the corporate taxes paid on the non-deductible interest in the State 
of residence of the borrower. Juridical double taxation may occur where the State of residence of 

                                                                                                                                                              
tax treaties may reduce such rates (often to rates lower than those charged on dividends) or exempt interest from 
withholding tax altogether. Where the dividends enjoy a participation exemption in the State of the shareholder, the 
shareholder may not be in a position to credit the dividend withholding tax.  
610 I.e. the interest depends in whole or in part of the profit of the borrower. 
611 I.e. the lender can at some point exchange his right to receive interest for a right to share in the profit. 
612 As a result of case law of the ECJ (ECJ, 12 December 2002, Lankhorst-Hohorst, C- 324/00) and of national courts 
(e.g. French Conseil d’Etat, 30 December 2003, SA Andritz, RJF, 3/04, 166; and 23 December 2003, SARL Coréal 
Gestion, RJG,, 3/04, 166 et seq.) which have held that thin capitalization rules that apply only to financing provided by 
non-resident shareholders infringe the EC-Treaty, several EU-Member States (e.g. Germany, UK, France) have 
amended their thin capitalization rules and apply them to financing provided by shareholders or related persons, 
regardless of their country of residence (See e.g. Lowagie, G., Nieuwe thin cap-regeling in Frankrijk, Fiscoloog 
Internationaal, 2006, n° 269, 5; Lowagie, G., Onderkapitalisatie van Vennootschappen, Fiscoloog Internationaal. 2005, 
no. 258, 4). 
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the lender does not accept the characterization of the payment as a dividend and refuses to give 
credit for the dividend withholding tax levied by the State of residence of the borrower. 
  
255. Belgium has five domestic law provisions that are relevant for the discussion of “thin 
capitalization”, i.e. Art. 26 BITC; 54 BITC; 198, 11° BITC; 18, 4° BITC and the Belgian 
GAAR613. Art. 26; 54 and 198, 11° BITC belong to the first group of aforementioned rules. The 
deduction of interest is denied if the statutory conditions for deductibility are not satisfied. Art. 26 
and 54 BITC are not concerned with the question whether the borrower is undercapitalized but 
only whether the interest charged is “arm’s length”. Excessive interest (i.e. interest charged above 
prevailing market conditions) is not deductible. Art. 198, 11° BITC is concerned with 
undercapitalized companies. Interest is not deductible if the statutory 7:1 debt/equity ratio is 
exceeded. Art. 18, 4° BITC belongs to the second group of aforementioned rules: it 
recharacterizes certain interest payments into dividends both for corporate tax purposes of the 
debtor and for withholding tax purposes, while curiously it does not recharacterize the debt into 
equity (neither for corporate tax nor for capital duty purposes). In certain circumstances, the 
Belgian GAAR may have the potential to recharacterize purported debt into equity. In that case, it 
also belongs to the second group of rules.  
 
256. The application of domestic “thin capitalization” - rules in a cross-border situation which is 
governed by a tax treaty raises the question whether such rules are consistent with the provisions 
of tax treaties. Assuming that the relevant tax treaty is tailored along the OECD MC, several 
Articles of the OECD MC are of relevance: Art. 9 (the basic question is whether the application 
of “thin capitalization” - rules must lead to a profit adjustment of the borrower that is in 
accordance with the “arm’s length” - principle); Art. 10 and 11 (the basic question is whether the 
interest payment which is recharacterized as a dividend for tax purposes under the domestic “thin 
capitalization” - rules of the State of residence of the borrower must be characterized equally for 
purposes of applying the treaty provisions on withholding tax in the source State); Art. 23 (the 
basic question is whether a payment of interest which has been disallowed as a deduction and 
sometimes treated as a dividend by the source State is to be regarded as interest or a dividend in 
the residence State of the lender for purposes of giving relief for double taxation); Art. 24 (4) and 
(5) (the question is whether the non-discrimination Article may prevent the application of 
domestic “thin capitalization” - rules to the extent that they apply only to payments made to non-
residents); Art. 25 (if one State disallows the deduction of interest or treats it as a dividend and 
the other State continues to treat it as interest, the question is whether the mutual agreement 
procedure allows the States to resolve the resulting double taxation)614. Hereafter, I will analyze 
to what extent the Belgian domestic “thin capitalization” - rules are compatible with Art. 9, 10, 
11 and 24 of the Belgian tax treaties. As the focus in this study is on Belgium as the source State 
of the purported interest payment, I will not examine the question to what extent Belgium must 
give relief for economic or juridical double taxation resulting from the fact that other States have 
applied their “thin capitalization” - rules to a financing provided by a Belgian resident lender. 
Nor will I address the related issue of the effectiveness of mutual agreement procedures in this 
respect.  
 

                                                      
613 These rules are discussed in detail in Part Two, 3.1. 
614 These issues have been addressed by the OECD in 1986. See OECD, Thin Capitalisation, OECD, Paris, 1986 
(herafter the “OECD Thin Cap Report”). 
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6.2.1. COMPATIBILITY OF “THIN CAPITALIZATION” - RULES WITH ART. 9 OECD 
MC 
 
6.2.1.1. The relevance of Art. 9 OECD MC for the issue of “thin capitalization” 
 
257. Unlike the other distributive rules of tax treaties, Art. 9 OECD MC deals with the taxation of 
two distinct enterprises based in two different States and thus with taxation in two residence 
States. According to Art. 9 (1) OECD MC, business profits must be taxed in the State where they 
originate economically. Where items of profit have been diverted from an enterprise in one State 
to associated enterprise in another State because such enterprises do not operate on arm’s length 
terms, Art. 9 (1) allows the tax authorities of the first State to adjust the profits of the enterprise 
established there and to attribute the diverted profit to the enterprise’s tax base. As such item of 
profit is normally also taxed in the residence State of the other enterprise economic double 
taxation occurs.  Art. 9 (2) aims at eliminating such double taxation. 
  
258. There can be little doubt that Art. 9 OECD MC is relevant to the issue of “thin 
capitalization”. The aims of taxpayers practising thin capitalization (i.e. claiming deduction of 
the highest possible amount of interest in a high tax jurisdiction and achieving taxation of interest 
at the lowest possible tax cost) conflicts with the object and purpose of Art. 9 (1) OECD MC. 
According to the OECD, Art. 9 (1) OECD MC is relevant both for purposes of determining 
whether the interest is charged is at an arm’s length rate and for purposes of determining whether 
a prima facie loan can be regarded as debt or should be regarded as equity615.  
 
259. The position of the OECD has been criticized in literature616. It is argued that Art. 9 (1) 
OECD MC allows the tax authorities of the State of residence of the borrower to adjust profits 
only if the interest rate is not at arm’s length but it would not permit a recharacterization of debt 
into equity. According to the authors the OECD starts from the incorrect assumption that Art. 9 
deals with all situations where the relationship between associated enterprises is not at “arm’s 
length”. They argue that Art. 9 (1) only deals with the conditions of existing financial relations. 
Their view is based on a textual interpretation of Art. 9 (1) OECD MC. Art. 9 (1) refers to 
“conditions (…) made or imposed between two enterprises in their (…) financial relations”. 
According to the authors, “conditions” has a limited scope and refers to the terms of a contract 
(e.g. interest rate, terms of payment etc.). The plain words of Art. 9 (1) would not permit 
consideration of the financial relations themselves (i.e. the debt financing) and in particular would 
not permit the tax authorities to question whether under the given circumstances an independent 
third party would not make such a loan and thus to recharacterize a loan as an equity contribution. 
In addition, historical arguments are put forward. Art. 9 (1) OECD MC goes back to Art. 5 of the 
1933 League of Nations Model Convention. At that time, it is argued, thin capitalization was not 
on the mind of the drafters of the Model617. 
 
260. I do not share this narrow textual interpretation. The choice between equity or debt as a 
financing instrument can in my view be included in the term “conditions made or imposed in 

                                                      
615 OECD, Thin Capitalisation, OECD, Paris, 1986, § 48-49; OECD Commentary on Art. 9, § 3. 
616 Michielse, G., Treaty Aspects of Thin Capitalization, Bull. I.B.F.D., 1997, 568; Pacitto, P., Treaty Aspects of Thin 
Capitalization, Italian Report, Cah. Dr. Fisc. Int., LXXXIb, IFA Geneva Congress 1996, 518; Beeckmans, K. Van 
Peteghem, R., Herkwalificatie interesten in dividenden strijdig met verdragen ?, Fiskoloog Internationaal, 1996, no. 
149, 7; de Hosson, F., Michielse, G., Treaty Aspects of the “thin capitalization” issue – A review of the OECD Report, 
Intertax, 1989, 480.   
617 Reference is made to the study of Mitchell B. Carroll made at the request of the Fiscal Committee of the League of 
Nations where non arm’s length financial transactions are said to include interest free loans or loans with excessive 
interest, but not excessive loan financing. 
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their financial relations”. First, the term “imposed” in relation to “conditions” indicates that more 
than purely contractual terms are at stake. Typically the choice between debt and equity is 
something which is imposed by persons participating in both enterprises618. Secondly, Art. 9 (1) 
allows profit adjustment for “any profits which would have accrued but have not by reason of 
those conditions”. Such broad terms point towards the fact that the drafters of that provision had a 
broad purpose in mind. A liberal interpretation is thus required to give effect to the object and 
purpose of  Art. 9 (1) and the intentions of the drafters and such broad interpretation does not do 
harm to the text of the provision. Finally, the historical argument is not convincing. Even if it is 
correct that the drafters of the League of Nations Model did not consider thin capitalization, the 
intention of the parties must not narrowly be construed (in the meaning of which profit shifting-
devices they had in mind) but broadly (in the meaning of what did they intend to cope with). In 
my view, they intended to strike down profit shifting regardless by which method profit is 
transferred. The principle of effectiveness requires a treaty to be interpreted in a practical manner 
over time to permit new phenomena to be covered by the treaty (compare to e-commerce; 
software; new financial instruments etc.) to the extent that such is permitted by the text of the 
treaty. As said, the wording of Art. 9 (1) is sufficiently broad to permit a recharacterization of 
debt into equity where in the given circumstances an independent party would not enter into a 
loan619. However, it must be observed that the French Conseil d’Etat in the Andritz-case (which is 
discussed in more detail below 6.2.4.1.1.c)) held that Art. 9 of the 1959 France/Austria tax treaty 
does not permit France to apply its “thin capitalization”- rules providing for a fixed debt/equity 
ratio with a view to treat a civil law loan as equity for tax purposes. 
 
261. The question may be raised whether domestic “thin capitalization”- provisions need to be 
tested against Art. 9 OECD MC at all. Such follows from the fact that the OECD MC, in addition 
to Art. 9, includes Art. 11 (6) according to which in case of a “special relationship” between the 
lender and the borrower the amount of interest is not what would have been agreed in the absence 
of such a “special relationship”, the excessive interest remains taxable in accordance with the 
laws of each Contracting State (see infra 6.2.3.). It is generally accepted that the term “special 
relationship” in Art. 11 (6) has a broader scope than “associated enterprise” used in Art. 9. 
According to some authors, Art. 11 (6) is lex specialis vis-à-vis Art. 9620. I agree, but one must 
recognize that the scope of Art. 11 (6) is limited. It only permits the adjustment of the interest rate 
in case it has not been fixed in an “arm’s length” manner. It does not permit the recharacterization 
of the loan into equity621. Thus, a testing against both Art. 9 and Art. 11 (6) is necessary622. 
 
6.2.1.2. The consequences of Art. 9(1) OECD MC being relevant 
 
262. The first and most important consequence is that that application of domestic “thin 
capitalization” - rules can only be given effect under tax treaties insofar that the disallowed 
interest or the interest which has been recharacterized as a dividend and which is included in 
taxable profit of the borrower does not exceed the profit which would have accrued to the 
borrower had the lender and the borrower been operating under arm’s length-conditions623. Such 
conclusion is valid for all types of “thin capitalization” rules described above (see 6.2.1.1.). 

                                                      
618 Vogel, K., Klaus Vogel on Double Taxation Conventions, Kluwer Law International, 1997, Third edition, 527. 
619 Concurring: Schoonvliet, E., Handboek Internationaal Fiscaal Recht, Biblo, 1996, 271; Peeters, B., Het O.E.S.O.-
Rapport inzake Thin Capitalisation en het Belgisch Fiscaal Recht, T.R.V., 1989, 109. 
620 Vogel, K., Klaus Vogel on Double Taxation Conventions, Kluwer Law International, 1997, Third edition, 758; 
Schoonvliet, E., Handboek Internationaal Fiscaal Recht, Biblo, 1996, 270; Peeters, B., Het O.E.S.O.-Rapport inzake 
Thin Capitalisation en het Belgisch Fiscaal Recht, T.R.V., 1989, 106. 
621 OECD, Thin Capitalisation, OECD, Paris, 1986, § 61. 
622 Concurring: Schoonvliet, E., Handboek Internationaal Fiscaal Recht, Biblo, 1996, 270. 
623 OECD, Thin Capitalisation, OECD, Paris, 1986, § 49; OECD Commentary on Art. 9, § 3. 
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263. The second consequence which directly follows from the first one is that in order to 
determine whether the financial relations agreed between two associated enterprises are those 
made or imposed between independent third parties, a subject of reference is needed. In line with 
its general approach under the “arm’s length”-principle, the OECD of course suggests that the 
subject of reference is the independent financier624. Such subject of reference must be used to 
determine whether the interest charged is at a rate that applies in the open market as well as to 
determine whether an ostensible loan is true debt or disguised equity. In the latter case the 
question to be asked is whether an independent financier would have provided such a high 
proportion of funds to the enterprise in the form of debt on the terms agreed by the parties and, in 
case of additional funding by way of loan, whether in the circumstances an independent banker 
would lend to protect his original investment or, on the contrary, would decide to cut his losses. 
In deciding whether a loan is true debt or disguised equity the OECD recommends to apply an all 
facts and circumstances-test. Such a variety of factors may include: the fact that the borrower has 
a high debt/equity ratio either before the loan was granted or as a result of it; that the loan is 
substantially unmatched by redeemable assets; that the loan is made proportionally to existing 
shareholdings or as a condition of such shareholdings; that the interest is linked in whole or in 
part to the profit of the borrower; that the loan is convertible into equity; that the interest rate is 
not at arm’s length; that the payment of interest or the loan itself is subordinated to the rights of 
other creditors; that there are no fixed repayment terms; that the loan is unsecured etc. The 
presence of any of such factors by itself is not necessarily conclusive evidence that the loan is a 
hidden equity capitalization, but the presence of several factors would be more indicative and 
clearly the indications would be stronger the more such factors are present. Where the above 
variety of facts is present, the purported creditor may be said to share the risks of the borrowing 
company’s business like a shareholder and the purported debt may be recharacterized as an equity 
contribution625. However, the OECD warns for a too rigid reliance on the “independent banker”-
comparable because it is possible that a parent has a better understanding of the potential of the 
subsidiary’s business than a banker looking at the matter from the outside. It might therefore be 
reasonable to accept that an independent person who was as fully informed as the parent might 
lend where a bank would hesitate to do so. Indeed, a parent company may be willing to take 
certain risks that an independent banker, who wants a safe investment with an acceptable rate of 
return, would not take. A parent may be willing to lend or accept fewer guarantees because it may 
wish to support an ailing subsidiary and is concerned about the reputation of the group; may wish 
to penetrate new riskful markets etc.626. The OECD concludes that domestic “thin capitalization” 
rules that apply such a facts and circumstances-test and use evidence of transactions between 
independent parties in a reasonable manner (i.e. corrected if needed as mentioned before) are 
consistent with the “arm’s length”-principle laid down in Art. 9 (1) OECD. However, the OECD 
Thin Cap-Report is less clear about the application of GAARs and “substance over form”-rules. 
While it recognizes that such rules may be applied in thin capitalization matters to recharacterize 
purported debt into equity, the OECD does not wish to take a position whether the result obtained 
                                                      
624 OECD, Thin Capitalisation, OECD, Paris, 1986, § 76. Thin capitalization was addressed in the first OECD Transfer 
Pricing Guidelines of 1979 under § 183-191. In the 1999 OECD Transfer Pricing Guidelines for Multinational 
Enterprises and Tax Administrations it was not addressed and it was announced that it will be the subject of subsequent 
work (4.96).  
625 OECD, Thin Capitalisation, OECD, Paris, 1986, § 58 and 75-76. 
The Belgian Supreme Court applied these criteria under an all facts and circumstances-test in cases where the tax 
authorities recharacterized debt into equity on the basis of the principle of sham. In the absence of a large variety of 
facts, the Court has not been prepared to admit the recharacterization. For an overview of this case law see Van 
Gompel, J., Het Onderscheid naar Belgisch Intern Fiscaal Recht Tussen Inbreng en Geldlening, T.F.R., 2003, 731 et 
seq..  
626 Michielse, G., Treaty Aspects of Thin Capitalization, Bull. I.B.F.D., 1997, 568; Wyntin, D., International Aspects of 
Thin Capitalization, Belgian Report, Cah. Dr. Fisc. Int., LXXXIb, IFA Geneva Congress 1996, 355.  
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from applying GAARs must accord with the “arm’s length”- principle627. In view of the theory 
developed above (see 6.2.1.1.), such result must be consistent with Art. 9 (1) OECD MC. It may 
be that the OECD in its Commentary on Art. 9 (which is more recent) is clearer on that point as it 
is stated there in a general way that national rules on “thin capitalization” are only effective for 
treaty purposes if the result obtained from applying such rules complies with the “arm’s length”- 
principle628. However, as discussed earlier (see margin no. 167) that Commentary is totally 
contradicted by the changes made to 2003 Commentary on Art. 1 on the relationship between 
GAARs and treaties. 
 
264. In response to the fact-intensive process of applying the “arm’s length”- test which imposes 
heavy administrative burdens on taxpayers and tax administration and leave a large margin of 
discretion to tax authorities and thus create uncertainty, several States apply fixed debt/equity 
ratios and recharacterize interest paid on debt in excess of the permitted ratio as dividend. Such 
ratios, even if they are fixed by reference to the kind of ratio commonly found in the open market, 
are to some degree always arbitrary, because ratios vary from country to country and from 
industry to industry; ignore special situations (such as start-up companies; ailing companies) 
etc..629 Such ratios operate as safe harbours in that transactions are excluded from the scope of 
application of the “thin capitalization”- rules if they do not meet the threshold. The OECD has 
emphasized that the application of fixed ratios which do not allow the taxpayer to show that the 
actual rate of the company’s debt to equity is an arm’s length ratio (e.g. through comparison with 
other companies in the same business or by submitting evidence that unrelated parties would have 
lent under the same circumstances) are inconsistent with the “arm’s length”- principle. The 
OECD has also emphasized that the adopted ratio should allow as high as possible a proportion of 
debt to equity, even if the taxpayer has the option of coming up with proof of the open market 
ratio because it recognizes that the availability of such an option nevertheless imposes a heavy 
burden of proof on the taxpayer. Thus, the lower the ratio of debt to equity permitted by a safe 
harbour rule and the more rigid the practice followed by the tax authorities in applying it, the 
more serious may be the danger of producing a result that is both inconsistent with the “arm’s 
length”- principle and disadvantageous to the taxpayer and the greater the danger of economic 
double taxation and the possibility that the tax authorities of the residence State of the lender will 
find it difficult to accept that result and give satisfactory relief for double taxation630. 
 
265. Conclusion: The OECD favours a facts and circumstances-approach over rules applying 
fixed debt/equity ratios. The former will indeed normally lead to a result that is more consistent 
with the “arm’s length”-principle set forth in Art. 9 (1) OECD MC. The OECD cannot be 
followed where it suggests that the recharacterization of debt into equity under GAARs - even if 
they apply an all facts and circumstances-test - should not comply with the “arm’s length”-
principle. The general conclusion of the 1996 IFA Reporter was that many countries applying 
their general tax rules (transfer pricing rules; GAARs etc.) and the majority of those applying 
fixed ratios considered their “thin capitalization” - rules to be compatible with Art. 9 OECD MC 
and no case law was available whereby domestic rules had been successfully challenged against 
Art. 9631.  
 

                                                      
627 OECD, Thin Capitalisation, OECD, Paris, 1986, § 80. 
628 OECD Commentary on Art. 9, § 3. 
629 Piltz, D., International Aspects of Thin Capitalization, General Report, Cah. Dr. Fisc. Int., LXXXIb, IFA Geneva 
Congress 1996, 111.  
630 OECD, Thin Capitalisation, OECD, Paris, 1986, § 79. 
631 Piltz, D., International Aspects of Thin Capitalization, General Report, Cah. Dr. Fisc. Int., LXXXIb, IFA Geneva 
Congress 1996, 131. Since the Andritz-case there is new case law on this point (see infra 6.2.4.1.1.c)). 
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6.2.1.3. The relationship between Art. 9 (1) OECD MC and Art. 10 and 11 OECD MC  
 
266. The OECD has phrased this issue as follows. If a deduction of interest can in principle be 
refused under Art. 9 (1) on the grounds that in “arm’s length”-circumstances the payment would 
be a distribution of profit, must the tax authorities, in applying Art. 9, be governed by the 
definitions of “dividends” and “interest” laid down in Art. 10 and 11 OECD MC or may they 
apply their domestic law definitions to that effect ? If the answer is that they must apply the treaty 
definition of Art. 10 and 11 OECD MC, the consequence would e.g. be that such State is 
precluded from treating a payment which is defined as interest under Art. 11 as dividend for 
purposes of Art. 9 and thus that such a State is barred from applying its domestic “thin 
capitalization”- rule because it conflicts with Art. 11 OECD MC632. The meaning of the terms 
“Dividends” and “Interest” as defined in Art. 10 and 11 respectively has been discussed earlier 
(see 6.1.1.2.). The OECD Thin Cap Report does not give a clear answer to the issue it raised 
itself.  
 
267. In my view the taxing authorities of the residence State of the borrower are by no means 
restricted by Art. 10 and 11 OECD MC in applying their domestic law “thin capitalization” - 
rules and the definitions provided in such law (except contrary provisions in a particular treaty). 
“Thin capitalization”-rules are provisions of the domestic laws of the residence State of the 
borrowing company for determining the latter’s taxable income. As said above, they can be 
applied to the extent authorized by Art. 9 OECD MC. In essence such means that they are 
effective under the treaty as long as they result in the allocation of profit to the taxable base of the 
borrower in an amount not exceeding the profits that would have accrued to him in an “arm’s 
length” - situation. Art. 9 OECD MC does not use the terms “Interest” or “Dividends”, but rather 
(and logically in view of its general scope) the general concept of “Profits”, a term referring to all 
income derived from carrying on an enterprise. Consequently, nothing seems to prevent the 
residence State of the borrower from applying its domestic “thin capitalization” - definitions to 
categorize the payments under Art. 9 OECD MC. The only proviso to that conclusion would be 
that the context of the treaty requires otherwise, as prescribed by Art. 3 (2) OECD MC. Art. 10 
and 11 OECD MC are part of the text of the OECD MC and form thus part of the internal context 
of the treaty (Art. 31 (2) VC). Art. 10 (3) and 11 (3) provide for a definition of the terms 
“Dividends” and “Interest” respectively and make it specifically clear that these definitions only 
apply for purposes of Art. 10 or 11 OECD MC as the case may be633. In other words, these 
definitions are in principle not meant to be applied beyond the relevant Article in which the terms 
are defined634. As Art. 10 and 11 envisage the imposition of withholding taxes on account of the 
recipient of the dividend or interest, while Art. 9 is concerned with the profit adjustment of the 
payor of those items of income, there is no sufficient connection between Art. 9, on the one hand, 
and Art. 10 and 11, on the other hand to require a contextual interpretation of the term “Interest” 
in Art. 9 (1). In other words, the definition of “Interest” in Art. 11 is intended to apply in the 
limited context of the levying of withholding tax and is not meant to apply in a broader context of 

                                                      
632 OECD, Thin Capitalisation, OECD, Paris, 1986, § 31 and 51. 
633 This follows from the expression: “(…) as used in this Article (…)”.  
634 The fact that the definitions of dividends and interest in Art. 10 (3) and 11 (3) include the expression “as used in this 
Article” does not always lead to the conclusion that such definitions are restricted to those two Articles. Indeed where 
the treaty uses the terms interest or dividend in another Article but does not further define such terms, a contextual 
interpretation may be appropriate (e.g. where that other Article concerns a taxation in the source State or requires the 
residence State to give credit for the withholding applied by the source State). In such cases there is an important 
connection between the Articles to be construed and the treaty context may require that no use is made of the domestic 
law definition. This issue is discussed by Avery Jones, J., et alia, The Definition of Dividend in the Double Taxation 
Relief Article, British Tax Review., 1999, 167-171 and sub margin nos. 247 and 309-315. 
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Art. 9 OECD MC 635. Accordingly, the treaty context does not preclude the use of the “Dividend” 
definition under the domestic law “thin capitalization”- rules for purposes of Art. 9 OECD MC.  
 
268. The result of this conclusion is that an item of income may be characterized under domestic 
law as a dividend for purposes of Art. 9 (1) OECD MC, while it is defined as interest for purposes 
of Art. 11 OECD MC (e.g. a domestic “thin capitalization” - rule characterizing an excessive 
interest paid on a true loan as a dividend). Conversely, an item of income may under domestic 
law be characterized as interest paid on a true loan for purposes of Art. 9 OECD MC, while it 
may be a dividend for purposes of Art. 10 OECD MC636. The latter would, in view of the text of 
Art. 10 and the “renvoi” to the domestic tax laws of the source State which refers to “income from 
other corporate rights” (which excludes true loans, see infra 6.2.2.1.), require a specific provision 
in a bilateral treaty that deviates from the Model (e.g. one saying that interest from profit sharing 
loans is a dividend).  
 
6.2.1.4. Testing the Belgian provisions against Art. 9 OECD MC637  
 
6.2.1.4.1. Art. 26 BITC 
 
269. Art. 26 BITC is a provision that aims at countering profit shifting by Belgian companies to 
non-residents (see Part Two, 3.1.1.). In essence, the tax authorities can adjust the profits of a 
Belgian company if it has engaged in non “arm’s length”- transactions with the following non-
residents: (1) non-resident companies that are directly or indirectly affiliated with the Belgian 
company, (2) non-residents established in a tax haven or benefiting from a preferential tax regime 
(even if unrelated to the Belgian company) and (3) unrelated non-residents having a “common 
interest” with a non-resident falling in the two aforementioned categories.        
 
270. Although there is prima facie a great resemblance between Art. 26 BITC and Art. 9 OECD 
MC there a number of differences as well which may have consequences for the application of 
Art. 26 BITC to transactions conducted between a Belgian company and a taxpayer who is 
resident of a treaty country.  
 
271. Art. 9 OECD is a provision that restricts the rights of a Contracting State to apply its transfer 
pricing adjustment rules638. Art. 9 allows profit adjustments in a bilateral context (i.e. between 

                                                      
635 This conclusion is confirmed by the OECD Thin Cap Report. In § 53 Contracting States are recommended to vary 
the wording of Art. 11 (3) OECD MC in their bilateral treaties in order to allow the application of the definitions of Art. 
10/11 also for purposes of other Articles of the treaty (e.g. Art. 9), to ensure that payments of interest which are treated 
as dividends under their “thin cap”- rules are treated as dividends for purposes of Art. 10 & 11 and Art. 9 & 23 of such 
treaties.  
In certain cases, a contextual interpretation may lead to the conclusion that the domestic law definition of “dividend” is 
not precluded by the treaty. If the debt is recharacterized as equity under a facts and circumstances-test that is in 
accordance with the “arm’s length”- principle, the debtor in reality bears a shareholder risk. In that case, he may be said 
to derive income from other corporate rights which is subjected to the same tax treatment as dividends in the State of 
the distributing company as required by Art. 10 (3) in fine OECD MC (see footnote 637). In such a case, the treaty 
definition of “Dividends” permits the application of the domestic rule for treaty purposes outside Art. 10 as well.  
636 Lowagie, G., Dingenen, S., Onderkapitalisatie van vennootschappen, Fiskaal Praktijkboek, 1997-1998, Directe 
Belastingen, Ced Samson, 1998, 325; Wyntin, D., International Aspects of Thin Capitalization, Belgian Report, Cah. 
Dr. Fisc. Int., LXXXIb, IFA Geneva Congress 1996, 359; Schoonvliet, E., Handboek Internationaal Fiscaal Recht, 
Biblo, 1996, 273. 
637 Almost all Belgian tax treaties include Art. 9, sometimes in a format that deviates somewhat from the OECD MC 
(Art. 5 (4) Belgium/France treaty). The Belgium/Bulgaria treaty does not provide for Art. 9 and thus the profit 
adjustment rules of domestic law are left unaffected by it.   
638 In a Circular Letter of 1999 on transfer pricing, the Belgian tax authorities have expressed the opposite view. While 
they agree that Art. 9 OECD MC is not a self-executing provision in that profit adjustments are not possible on the sole 
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residents of two States that entered into a tax treaty) subject to the conditions laid down in the 
Article. One of such conditions is that the profit adjustment relates to transactions between 
“associated enterprises”. Non “arm’s length” - transactions between a Belgian company and 
non-resident taxpayers that are not enterprises, such as individuals; performers of independent 
services and liberal professions639; non-profit associations; foundations etc. are not covered by 
Art. 9 and are thus left unaffected by it640. On the other hand, where Art. 26 BITC allows profit 
adjustments where a Belgian company has operated under non “arm’s length”-conditions with an 
unrelated non-resident enterprise, Art. 9 OECD precludes such a profit adjustment. The debate is, 
however, largely academic as it is hard to see how a Belgian company would operate on a non 
“arm’s length”- basis with an unrelated enterprise (except where that unrelated party operates as 
                                                                                                                                                              
basis of Art. 9 OECD MC but only if a domestic law provision exists to that effect, they also take the position that Art. 
9 OECD MC is an illustrative provision that only raises the “arm’s length”-principle to the level of the tax treaties. As a 
result, Belgium feels not to be restricted in adjusting profits beyond the “arm’s length”-principle (Circular Letter of 28 
June 1999, AFZ 98/0003, Bull. Bel., 1999, 2477 et seq.). This position has been confirmed by the Mof in an answer to a 
parliamentary question (Parl. Question no. 1083 of 12 January 2001, V.&A, Senaat, 2000-2001, no 2-40, 2015).  
This view cannot be endorsed. It conflicts with the majority view within the OECD and the prevailing doctrine (see e.g. 
OECD, Thin Capitalisation, OECD, Paris, 1986, § 50; Vogel, K., Klaus Vogel on Double Taxation Conventions, 
Kluwer Law International, 1997, Third edition, 521-522; Lagae, J.P., Mathieu, P., Prix de transfert entre sociétés 
belges et sociétés étrangères, Le droit fiscal international belge et l’évitement de l’impôt, éd. Jeune Barreau de 
Bruxelles, 1996, 1135; Thilmany, J., Transferts indirects de bénéfices, Ced Samson, 1996, 167; Peeters, B., Het 
O.E.S.O.-Rapport inzake Thin Capitalisation en het Belgisch Fiscaal Recht, T.R.V., 1989, 107-108; Hinnekens, L., De 
relatie-en interpretatieproblematiek van onze dubbelbelastingverdragen, A.F.T., 1986, 235). Tax treaties restrict 
domestic law and have not the potential of creating themselves a tax liability. Also, the interpretation of the Belgian tax 
authorities may render the treaty wholly inoperative. Each time that Belgium would adjust the profits of a Belgian 
company beyond the terms of Art. 9 (1), one may expect the other State to disagree with the adjustment and refuse to 
proceed to a correlative adjustment under Art. 9 (2). To resolve this economic double taxation Belgium will be forced 
to abandon its adjustment as being contrary to Art. 9.   
639 Before the amendments to the 2000 OECD Model the term “enterprise” was not defined in the OECD MC and it 
was left to the Contracting States to construe such term (OECD Commentary on Art. 3, § 4). The Belgian tax 
authorities have traditionally construed the term “enterprise” as referring to any economic entity or organization, 
regardless of its legal form (individual, company, association etc.), that is capable of generating profit from an 
industrial, commercial or agricultural activity within Art. 24 BITC as those terms have been developed further by case 
law (Com. DTT 7/105). some independent service providers and performers of liberal professions (doctors; lawyers; 
architects; dentists etc.) are not deemed to carry on an enterprise in the meaning of Art. 24 BITC and accordingly not 
for treaty purposes either. Since 2000 the OECD Model includes a definition of the term “enterprise” itself (“The term 
“enterprise” applies to the carrying on of any business” (Art. 3 (1) (c) OECD MC)). At the same time the Model has 
defined the term “business” as to include the performance of professional services and of other activities of an 
independent character, regardless of the meaning of the term “business” under the domestic laws of the treaty partners 
(Art. 3 (1) (h) OECD MC). Thus, since 2000 performers of independent services and liberal professions carry on an 
enterprise in the meaning of the OECD MC. However, not all Begian treaties concluded since 2000 are patterned along 
the 2000 OECD MC, see e.g. Art. 3 and 14 of Belgium/Netherlands treaty and of the Belgium/Iceland treaty. On the 
other hand, the Belgium/Hong Kong treaty follows the 2000 OECD MC.  
640 Concurring: Lagae, J.P., Mathieu, P., Prix de transfert entre sociétés belges et sociétés étrangères, Le droit fiscal 
international belge et l’évitement de l’impôt, éd. Jeune Barreau de Bruxelles, 1996, 115; Thilmany, J., Transferts 
indirects de bénéfices, Ced Samson, 1996, 169; Peeters, B., Dubbelbelastingverdragen Commentaar 1991, Ced 
Samson, 1991, 128.   
It is sometimes argued that the conclusion must be different under the Belgium/US treaty (Peeters, B., 
Dubbelbelastingverdragen Commentaar 1991, Ced Samson, 1991, 128; Hinnekens, L., De relatie-en 
interpretatieproblematiek van onze dubbelbelastingverdragen, A.F.T., 1986, 235). This position is questionable. It is 
true that – unlike art. 9 of the Model using the term “enterprise” - Art. 9 (1) and (2) of the Belgian/US treaty refers to 
“a person” resident of one Contracting State who is affiliated to “a person” resident of the other and that the term 
“person” –which is defined in Art. 3 (1) (d) of the treaty – is much broader than the term “enterprise”. However, Art. 9 
(2) makes it clear that the affiliation between such “persons” is established if there is a (in) direct participation in the 
management, control or capital of one such person in the other (or via common control). It is hard to see how that 
requirement can be satisfied in case of individuals. At most, one can say that depending upon the circumstances some 
non-profit association and pension funds may be covered. However, even that conclusion is not certain if one considers 
the Title of Art. 9 which is (like under the OECD MC) “Associated Enterprises”. It is accepted that since one must 
determine the ordinary meaning of the treaty terms inter alia in their context (Art. 31 (1) VC) that consideration should 
be given to the Title of the article for determining that ordinary meaning. 
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a conduit to channel profit on to a related foreign company or a company based in a tax haven or 
enjoying a preferential tax regime)641. 
  
272. The term “Associated enterprise” is defined in an autonomous way in Art. 9 (1) itself. An 
enterprise of a Contracting State and an enterprise of the other Contracting State are taken to be 
associated enterprises if “one enterprise participates directly or indirectly in the management, 
control or capital of the other enterprise” or if “the same persons participate directly or 
indirectly in the management, control or capital of both companies”. These terms are somewhat 
loosely described in the Commentary on Art. 9 as encompassing parent/subsidiary relationships 
and companies under common control by the same shareholders, either directly or indirectly. In 
the 1977 OECD Transfer Pricing Guidelines it was indicated that it was felt unnecessary to define 
expressions as “associated enterprises” and “common control” much further as there was a broad 
basis of understanding amongst OECD Member Countries of what was meant by those terms642. 
It follows from the text of the treaty that “association” supposes a participation in the 
management, control or capital of an enterprise. The Belgian tax authorities are of the opinion 
that such term must be construed broadly and that Art. 9 OECD MC does not restrict the 
application of Art. 26 BITC which uses the term “any direct or indirect affiliation 
relationship”643. As indicated above (see Part Two, margin no. 152), the domestic term includes 
not only legal affiliation but also commercial, economic and, at least according to the tax 
authorities, also a financial relationship between enterprises. In my opinion such a broad 
definition can generally not be upheld where a treaty is at stake in sofar as the commercial, 
economic and financial relationship is unrelated to a participation in the enterprise’s management, 
control or capital644. It is not clear whether the participation requirement set forth in Art. 9 (1) 
OECD MC must be construed legally or factually. The OECD Commentary (referring to 
parent/subsidiary relationships and companies under common control) might be read as requiring 
a legal interpretation. However, a factual interpretation can in my opinion, certainly with respect 
to the terms “control” and “management”, be defended as well. Although the expression 
“participation in management, control or capital” is a treaty term, any further construction of 
that expression is in my opinion left to the domestic laws of the Contracting State applying the 
treaty and such participation will most likely be determined in accordance with the company laws 
of that State645. As indicated above, it is preferable that such term is construed according to 
reliable and well-defined criteria. It is suggested that for Belgian purposes reference is made to 
Art. 5-15 of the BCC providing the definitions of such terms as “parent and subsidiary 

                                                      
641 Denys, L., Over het prima facie parallelisme van sommige bepalingen in belastingverdragen en intern fiskaal recht, 
Fiskofoon, 1978, 19. 
There are examples though. In a recent case the tax authorities alleged that a Belgian enterprise operated on “non arm’s 
length”-terms with an unrelated Irish company that enjoyed a preferential tax regime there. The taxpayer did not argue 
that Art. 9 of the Belgium-Ireland treaty precluded the profit adjustment to which the tax authorities proceeded under 
Art. 26 BITC (Trib. Mons, 18 January 2006, FJF, 2006/283). 
642 This indication does not reappear in the 1999 OECD Transfer Pricing Guidelines but no attempt to define the terms 
is undertaken there either (Preface §11). 
643 Com. DTT 9/3. 
644 “Financial relationship” is not a synonym of the term “participation in the capital of a company”. The latter refers 
to contributions of a shareholder to the company’s paid up capital and who as a result thereof assumes the risks of the 
enterprise. In other words, participation in the capital is a narrower term than participation in the financing of the 
company. The position of the Belgian tax authorities seems to be contradicted by the express language of some (mostly 
older) Belgian treaties where the participation in the financing of the company is mentioned as an indication of the 
companies being associated. “Participation in the financing” is used there in replacement of the term “participation in 
the capital” (e.g. Belgium/Germany; Belgium/Denmark; Belgium/Luxembourg; Belgium/Austria; Belgium/Morocco 
treaties). 
Contra : Lagae, J.P., Mathieu, P., Prix de transfert entre sociétés belges et sociétés étrangères, Le droit fiscal 
international belge et l’évitement de l’impôt, éd. Jeune Barreau de Bruxelles, 1996, 115. 
645 Vogel, K., Klaus Vogel on Double Taxation Conventions, Kluwer Law International, 1997, Third edition, 525. 
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company”; “consortium”; “affiliated companies”; “control” etc. (see Part Two, margin no. 152). 
Under such rules both legal and factual indications are relevant to determine whether the required 
participation is met (see e.g. the definition of “control” which applies both legal and factual tests, 
Art 5 (2) & (3) BCC).  
 
273. Art. 9 OECD MC allows the tax authorities of the company transferring profits to an 
affiliated non-resident company to adjust the former’s profit but only if the link of association 
was the cause of the non “arm’s length”-conditions in the companies’ commercial or financial 
relations. Such follows from the wording of Art. 9 OECD MC (“(...) but by reason of those 
conditions, have not so accrued (…)”) and is confirmed by the OECD Commentary on Art. 9646 . 
In order words, Art. 9 requires the tax authorities to prove that the affiliation between two 
enterprises has caused such companies not to operate under open market conditions. Association 
by itself is not sufficient to adjust profits of associated enterprises. Although the Belgian tax 
authorities have the burden of proof when they want to adjust profits under Art. 26 BITC, that 
burden does not extent to proving the causal relationship between the finding that the enterprises 
do not operate under “arm’s length”- conditions and the affiliation between the enterprises. To 
that extent Art. 26 BITC is inconsistent with Art. 9 OECD MC and each time the profit of the 
Belgian company is to be adjusted with respect to a transaction with an associated enterprise 
based in a treaty country, the tax authorities should meet this higher standard of proof 647. The 
Belgian tax authorities disagree648. K. Vogel, however, suggests that as a rule causality should be 
assumed to exist where there is an association between enterprises under company law and at the 
same time a deviation from the “arm’s length”- price. According to K. Vogel under treaty law 
such an assumption is admissible, provided that the domestic procedural law allows it649. 
Although there is no clear support for that conclusion in the text of the treaty provision, this is in 
practice what the burden of proof boils down to under Art. 26 BITC and it is often very hard to 
argue against the application of such a presumption.  
 
274. It has been said that Art. 9 OECD MC not only allows the tax authorities to deny interest 
deduction where the interest charged is not in accordance with interest rates applied in the open 
market, but also allows the tax authorities to recharacterize debt as equity and interest as dividend 
where a prima facie loan should, based on a facts and circumstances-test, be regarded as a capital 
contribution (see supra 6.2.1.1.). According to Art. 26 BITC the Belgian tax authorities are 
authorized to adjust the profits of the Belgian company where the latter has granted “abnormal or 
gratuitous advantages”. Although the term “abnormal advantage”650 refers to transactions which 
do not correspond to normal market practices, such term has traditionally been construed by case 
law as referring to pecuniary advantages and has to my knowledge never been applied to 
recharacterize debt as equity. In my view, Art. 26 BITC does not allow the Belgian tax authorities 
to recharacterize debt as equity where the debt presents too many features of an equity-like 
arrangement. If the tax authorities want to proceed to such a recharacterization they must either 
apply the doctrine of sham (see footnote under margin no. 263) or the Belgian GAAR (see infra 
6.2.2.2.3.). In view of the restrictive application of Art. 9 OECD MC and the fact that tax treaties 
are not a source of taxing rights where such rights do not exist already under a State’s domestic 

                                                      
646 OECD Commentary on Art. 9, § 2: “(…) if, as a result of the special relations between the enterprises, the accounts 
do not show the true taxable profit arising in that State”. 
647 Lagae, J.P., Mathieu, P., Prix de transfert entre sociétés belges et sociétés étrangères, Le droit fiscal international 
belge et l’évitement de l’impôt, éd. Jeune Barreau de Bruxelles, 1996, 116; Thilmany, J., Transferts indirects de 
bénéfices, Ced Samson, 1996, 166. 
648 Circular Letter of 28 June 1999, AFZ 98/0003, Bull. Bel., 1999, 2478. 
649 Vogel, K., Klaus Vogel on Double Taxation Conventions, Kluwer Law International, 1997, Third edition, 527. 
650 See Part Two, 3.1.1.1. The “gratuitous advantage” refers to advantages granted in the absence of a contractual 
obligation or without consideration and is thus not relevant for this discussion.  
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tax laws, Art. 9 OECD MC itself may not be construed as allowing the Belgian tax authorities to 
recharacterize a loan into equity pursuant to Art. 26 BITC.  
 
6.2.1.4.2. Art. 18, 4° BITC 
 
275. Art. 18, 4° BITC essentially targets at loans provided by individuals/resident or non-resident 
shareholders or directors of Belgian companies. However, it also applies to loans granted by a 
foreign company that is a director of a Belgian company. There is no requirement that such 
foreign company is also a shareholder of the Belgian company (see Part Two, 3.1.2.2.2.). 
Therefore a preliminary question arises as to what extent Art. 18, 4° BITC can be tested against 
the provisions of Art. 9 OECD MC. As said above, Art. 9 OECD restricts the rights of Belgium to 
adjust the profit of a Belgian company that engaged in non “arm’s length”-transactions subject to 
the conditions laid down in the Article. One of such conditions is that it concerns transactions 
between associated enterprises based in the two Contracting States. Non “arm’s length”-
transactions between a company and an individual (shareholder or director651) are not covered by 
Art. 9 and are thus left unaffected by it652. Accordingly, only loans granted by non-resident 
companies that are directors of the Belgian borrowing company can potentially be tested against 
Art. 9 OECD MC. This raises the further question whether such a company is an “associated 
enterprise” with the Belgian borrowing company within the meaning of that provision. As 
discussed earlier, association amongst the enterprises must follow from a direct or indirect 
participation in the management, control or capital of the company concerned (see 6.2.1.4.1.). 
Accordingly, even if the non-resident company lender is not a shareholder of the Belgian 
company or vice versa (Art. 9 (1) (a) OECD MC) or even if the lending and borrowing company 
are not under common control (Art. 9 (1) (b) OECD MC), the non-resident company may be said 
to participate in the management of the Belgian borrower simply because it is a director of the 
borrowing company653. 
 
276. Art. 18, 4° BITC offers the tax authorities two possibilities to recharacterize the interest into 
a dividend, i.e. (i) where the interest charged exceeds the “arm’s length”-rate determined under 
the criteria set forth in Art. 55 BITC and (ii) where the debt/equity ratio of the borrowing 
company exceeds 1:1. The first potential recharacterization refers to loans providing for excessive 
interest. According to Art. 55 BITC  an “arm’s length”- interest is the interest charged in the 
open market, but it still permits adjustments thereto to take into consideration the specific 
circumstances affecting the risks associated to the loan and, in particular, the financial status of 
the borrower and the term of the loan. In my opinion, Art. 55 BITC sets an “arm’s length”- 
interest following methods which are in accordance with those that the OECD has in mind. Thus, 
to the extent that Art. 18, 4° BITC is applied to recharacterize excessive interest into a dividend it 

                                                      
651 An individual shareholder or director is not carrying an enterprise under Belgian law. In all Belgian treaties 
concluded before the 2000 OECD Model (providing for a separate definition of “enterprise” in Art. 3(1)(d)), the term 
“enterprise” is not defined and must thus be construed according to the domestic laws of the State applying the treaty. 
Where a loan is granted by a non-resident shareholder or director and Art. 9 is at stake, Belgium as source country of 
the interest is applying the treaty in the meaning of that expression defended in this study (see supra margin no. 46). 
652 Lowagie, G., Dingenen, S., Onderkapitalisatie van vennootschappen, Fiskaal Praktijkboek, 1997-1998, Directe 
Belastingen, Ced Samson, 1998, 323; Wyntin, D., International Aspects of Thin Capitalization, Belgian Report, Cah. 
Dr. Fisc. Int., LXXXIb, IFA Geneva Congress 1996, 356. 
653 Concurring: Peeters, B., Herkwalificatie interesten betaald aan bestuurders: grote problemen op internationaal vlak, 
Fiscoloog Internationaal, no. 102, 1992, 2. 
There can be no doubt that under the treaties which define association as a “participation in the financing” of the 
company (see footnote 647), non-resident companies that have lent money to the Belgian company in their capacity of 
director (and are not related through a (in)direct shareholders link) are envisaged by Art. 9 and that Art. 18, 4° BITC 
can accordingly be tested against it.  
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does not infringe the “arm’s length”- principle laid down in Art. 9 (1) of the OECD MC654. The 
second potential recharacterization is obviously much more problematic. It can hardly be argued 
that a low 1:1 debt/equity ratio which applies invariably to all Belgian companies, regardless of 
the industry in which they operate or of their status or particularities (e.g. start-ups; ailing 
companies; companies under protection from creditors not eligible for bank financing) etc. is 
consistent with the “arm’s length”- principle as envisaged by the OECD Thin Cap Report. The 
unreasonableness of the 1:1 debt/equity ratio is all the more confirmed if one considers that in 
certain circumstances the provision may apply to loans granted by non-resident companies that 
are only directors of the borrower and have no affiliation to the Belgian borrower in the meaning 
of company law. In such a case, it is hard to imagine how a mere director may impose the terms 
of a loan agreement and be the cause of non “arm’s length”-dealings. The non “arm’s length”- 
character of the 1:1 ratio is further underscored if the ratio is compared to the 7:1 ratio provided 
for by the other thin cap-provision, i.e. Art. 198, 11° BITC discussed hereafter. The fact that the 
taxpayer has no right to rebut the application of the 1:1 ratio is an aggravating factor which 
further confirms that Art. 18, 4° BITC does not accord with the “arm’s length”- requirement laid 
down in Art. 9 (1) of the OECD MC655. Of course, such rule enhances the risk of double taxation 
because it is by no means certain that the residence State of the lender will be prepared to give 
relief for the Belgian tax paid on an item of income which in its eyes is clearly an interest taxable 
in the residence State of the lender656. 
 
277. In addition, as indicated above Art. 9 OECD MC allows the residence State of the borrower 
to adjust the latter’s profit but only if the link of association was the cause of the special 
conditions in the companies’ financial relations. In order words, Art. 9 requires the Belgian tax 
authorities to prove that the association between the lender and the borrower caused them to 
contract a financing agreement providing for interest that is not at “arm’s length” or caused them 
to contract debt where no independent financier would have borrowed any longer. As Art. 18, 4° 
BITC automatically presumes that the excessive interest or the interest paid on the excessive debt 
is a dividend without requiring any further proof from the tax authorities that the terms of the debt 
instrument or the debt itself is not at “arm’s length”, Art. 18, 4° BITC does not respect that 
requirement of Art. 9 either657.  
 

                                                      
654 Of course the Mof agrees with this conclusion (Parl.Question of 29 December 1995, Bull. Bel., 1996, 1310). 
655 Concurring: Clarebout, X., Dhaene, M., A Comperative Study on the Thin Capitalization Rules in the Member States 
of the European Union and Certain Other States, European Taxation, 2005, 376; Peeters, B., Onderkapitalisatie en 
dubbelbelastingverdragen, T.F.R., 1998, 103; Lowagie, G., Dingenen, S., Onderkapitalisatie van vennootschappen, 
Fiskaal Praktijkboek, 1997-1998, Directe Belastingen, Ced Samson, 1998, 324; Vanpeteghem, R., Goethals, A., New 
Thin Capitalization rules in Belgium, Intertax, 1998, 398; Wyntin, D., International Aspects of Thin Capitalization, 
Belgian Report, Cah. Dr. Fisc. Int., LXXXIb, IFA Geneva Congress 1996, 356. 
In other jurisdictions authors have reached the same conclusion. See e.g. Canada: Li, J., Sandler, D., The Relationship 
Between Domestic Anti-Avoidance Legislation and Tax Treaties, Canadian Tax Journal, 1997, 930; Spain: Martin 
Jiménez, A., Domestic Anti-Abuse Rules and Double Taxation Treaties: a Spanish Perspective – Part II, Bull. I.B.F.D., 
2002, 623.   
656 It is not a surprise that the Mof disagrees with this conclusion (Parl.Question of 29 December 1995, Bull. Bel., 1996, 
1310). However, the Mof does not offer a convincing argument for his position. According to the Mof Art. 9 allows the 
application of debt/equity ratios and the recharacterization of debt into equity pursuant thereto. That point is not in 
dispute. What is in dispute is that the application of such ratio must be in accord with the “arm’s length”- principle. 
This issue is not even discussed in the answer of the MoF.  
657 K. Vogel gives an example of the UK treating interest paid on loans made by the subsidiary to its parent without any 
further proof as a dividend and writes that such practice is “questionable from the point of view of treaty law” (Vogel, 
K., Klaus Vogel on Double Taxation Conventions, Kluwer Law International, 1997, Third edition, 525).  
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6.2.1.4.3. Art. 54 BITC 
 
278. There will be few potential conflicts between Art. 54 BITC and Art. 9 OECD MC. First, Art. 
54 BITC applies to payments made to non-residents based in tax havens or in a country where 
they enjoy a preferential tax regime. In principle, Belgium has a policy of not concluding tax 
treaties with such States (although since 2003 that policy is somewhat weakened)658. Secondly, 
Art. 54 BITC applies to any Belgian taxpayer who claims a deduction as business expenses. Such 
does not necessarily mean that the taxpayer carries on an enterprise; which is a prerequisite for 
Art. 9 OECD MC to be applicable. As discussed above performers of liberal professions and 
some independent service providers cannot be said to carry on an enterprise under Belgian tax 
treaties that follow the pre-2000 OECD MC (see 6.2.1.4.1.). Thus, to the extent that Art. 54 BITC 
concerns payments made by such taxpayers, it cannot be tested against Art. 9 of the Belgian tax 
treaties that follow the pre-2000 OECD MC. Thirdly, Art. 54 BITC applies regardless of whether 
the beneficiary of the payments carries on an enterprise. To the extent that he does not (e.g. 
because he is private person), the transaction cannot be tested against Art. 9 OECD MC either. 
Fourthly, Art. 54 BITC - to the extent that is applies to interest payments - is not a provision that 
is concerned with thinly capitalized companies but rather a transfer pricing rule allowing the tax 
authorities to deny the deduction of non “arm’s length” expenses paid to certain tainted non-
residents (see Part Two, 3.1.2.1.). However, it allows the taxpayer to deduct such cost items if he 
is able to administer his statutorily defined burden of proof.  Art. 54 BITC does not reverse the 
burden of proof to the taxpayer (as the taxpayer assumes already this burden if he claims a 
deduction for business expenses), but strengthens it in three different manners (see Part Two, 
margin no. 162). One way that this burden is strengthened is that the taxpayer must prove that the 
payments are at “arm’s length”. Under the ordinary rule on the deduction of expenses (Art. 49 
BITC) and under the general transfer pricing rule (Art. 26 BITC), it is the tax administration that 
assumes the burden of proving that the payment is not in accordance with the open market 
conditions. In its Thin Cap Report the OECD has expressed concerns about the burden of proof 
imposed on the taxpayer where the latter is allowed to rebut the application fixed debt/equity 
ratios and the Commentary on Art. 9 raises the more general question whether special procedural 
rules which Member Countries have adopted in the framework of transfer pricing, such as 
reversals of the burden of proof or presumptions of any kind, are consistent with the OECD MC 
and in particular with Art. 9 OECD MC659. However, the OECD does not give a conclusive 
answer to that question660. The Belgian tax authorities from their side have since long taken the 

                                                      
658 This discussion is not entirely academic though. Although Belgium has a policy of not entering into treaties with tax 
havens (or where it does it excludes the tax havens from the territorial scope of the treaty (e.g. the treaty with the UK 
does not apply to Man, Jersey, Guernsey etc.; the treaty with the Netherlands does not apply to the Antilles and Aruba), 
it has concluded several treaties with countries that provide for preferential tax regimes without excluding companies 
benefiting from such regimes from the personal scope of the treaty (as it did with e.g. 1929 holdings under the treaty 
with Luxembourg; Canadian investment companies controlled by non-residents under the treaty with Canada). 
Examples of treaties with countries providing for preferential tax regimes that have not been excluded are Ireland, 
Portugal, Switzerland and Mauritius. Belgium has also concluded treaties with countries that qualify as tax havens for 
the purposes of this Study because their tax rate is lower than 15%. Examples are Cyprus; Ireland and Estonia. In 
addition it may not be forgotten that Art. 54 BITC also applies to payments made by a Belgian company to a branch of 
a company that is resident of country with an ordinary tax regime if that branch is established in a tax haven or benefits 
from a preferential tax regime in its country of establishment (e.g. the Dutch Antilles branch of a Dutch resident 
company) (see Part Two, margin no. 164). Any shifting of profit to that branch is governed by Art. 9 of the treaty 
between Belgium and the residence State of the company. 
659 OECD, Thin Capitalisation, OECD, Paris, 1986, § 79; OECD Commentary on Art. 9, § 4. 
660 The Commentary states that some Member Countries believe that Art. 9 OECD is mere illustrative and therefore 
does not prevent profit adjustments under national law rules and conditions that differ from those of Art. 9 (a position 
which is disputed in this study and that is not approved by the OECD Committee on Fiscal Affairs either). It further 
states that almost all Member Countries believe that such special procedural rules, even if applicable only to 
transactions with non-residents, are non-discriminatory. Such is in issue that is not related to Art. 9 and which must be 
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position that Art. 54 BITC is a special rule of proof that does not affect the way in which taxable 
profit is determined and accordingly is by no means affected or restricted by Art. 9 OECD MC661.  
 
279. In my opinion it is hard to see how in general a transfer pricing rule which merely 
strengthens the taxpayer’s burden of proof or reverses the burden of proof to the taxpayer could 
infringe the provisions of Art. 9 (1) OECD MC. Art. 9 (1) allows the tax authorities to adjust the 
profits of related enterprises when they have not been dealing under “arm’s length”- conditions 
subject to the condition that such profits may not be increased to anything more than the “arm’s 
length”- profit. To the extent that such special rules on proof lead to a result which is not at 
variance with the “arm’s length”- standard, the requirements set by Art. 9 are complied with. In 
that case, however, the issue which is at stake is not whether such special rules of proof (where 
they apply only to transactions with non-residents) are compatible with Art. 9, but whether they 
are in accordance with the non-discrimination requirements set forth in Art. 24 (4) and (5) of the 
OECD MC. This is discussed hereafter sub 6.2.4.. Accordingly, since it merely strengthens the 
taxpayer’s burden of proof, Art. 54 BITC does not infringe Art. 9 OECD MC if the taxpayer is 
not taxed on more than the “arm’s length”-profit662. Since the taxpayer is, amongst others, 
required to demonstrate that the payment for which he claims a deduction satisfies the “arm’s 
length”- test, tax should ultimately be imposed on the “arm’s length”- profit. From two things 
one: either the taxpayer meets his burden of proof and then he is entitled to deduct the cost item 
because it is found to be at “arm’s length” or he fails to meet it and then his profit will be 
adjusted with that part of the expense that is considered to be in excess of the market price. It is 
only where in the latter case the tax authorities would not only deny a deduction for that part of 
the expense which is found not to be at “arm’s length” but for the full amount of the cost that 
Art. 54 BITC would lead to a result that does not respect the “arm’s length”- principle and 
violates Art. 9 BITC. In the past the Belgian tax authorities have been practising in this manner 
but the Supreme Court clearly condemned such practice663. 
 
280. A conflict between Art. 54 BITC and Art. 9 OECD MC will arise where Art. 54 BITC is 
applied to a transaction between a Belgian company and an unrelated enterprise based in a treaty 
country. The restrictive application of Art. 9 OECD MC (according to which in a treaty situation 
only profit adjustments concerning non “arm’s length”-transactions between “Associated 
enterprises” in the meaning of Art. 9 (1) OECD MC are acceptable) eliminates the application of 
Art. 54 BITC altogether. In such case the tax authorities must have recourse to Art. 49 BITC, the 
general rule on deductibility of expenses. Under that provision they assume the burden of proof 
regarding the “arm’s length”- character of the payment.      
 

                                                                                                                                                              
dealt with under Art. 24 OECD MC. The Commentary concludes that in some cases the application of the national 
rules of some Member Countries may result in profit adjustments at variance with the principles of Art. 9 and such 
must be dealt with by means of corresponding adjustments under Art. 9 (2) or Maps under Art. 25. It is not clear 
whether that conclusion relates to the Member Countries following the illustrative approach or has a more general 
meaning. But in any event it seems to look at the end result reached by the application of the national rule (i.e. a profit 
adjustment not in line with the “arm’s length”- principle). It does not seem to deal with the question whether such 
special procedural rules are of themselves contrary to the “arm’s length”- principle.   
661 The tax authorities have taken that position already with respect to Art. 46 BITC (the predecessor of Art. 54 BITC) 
(Com. ITT 9/5). Of course, they maintain that position now that they consider that Art. 9 is of a mere illustrative nature 
(Circular Letter of 28 June 1999, AFZ 98/0003, Bull. Bel., 1999, 2481). 
662 Thilmany, J., Transferts indirects de bénéfices, Ced Samson, 1996, 171. Contra : Denys, L., Over het prima facie 
parallelisme van sommige bepalingen in belastingverdragen en intern fiskaal recht, Fiskofoon, 1978, 20. 
663 See Part Two, 3.1.2.1., margin no. 169. 
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6.2.1.4.4. Art. 198, 11° BITC 
 
281. Art. 198, 11° BITC disallows the deduction of interest paid to a lender, regardless whether it 
is a resident or not, where such lender is not subject to tax or is, with respect to the interest, 
subject to a tax treatment that is considerable more favorable than the tax treatment following 
from the general tax regime in Belgium, if and to the extent that the borrower’s debt exceeds 7 
times his equity. The taxpayer has no opportunity to prove that such debt/equity ratio is in 
accordance with market conditions (industry, particularities proper to the company etc.).  
 
282. The discussion whether Art. 198, 11° is in accordance with Art. 9 OECD MC is very similar 
to the above discussion regarding Art. 54 BITC (see 6.2.1.4.3.). First, Art. 198, 11° BITC 
concerns taxpayers based in tax havens or enjoying preferential tax regimes. Secondly, it applies 
to all taxpayers claiming a deduction for business expenses, regardless whether they are 
entrepreneurs or not. Thirdly, it concerns all beneficiaries, regardless whether they carry on an 
enterprise. Fourthly, Art. 198, 11° BITC can, like Art. 54 BITC apply to transactions between 
enterprises that are unrelated. To that extent there is conflict with Art. 9 OECD MC. 
 
283. With respect to the use of a fixed and irrebuttable debt/equity ratio, the discussion is similar 
to the one developed above with respect to Art. 18, 4° BITC (see 6.2.1.4.2.). Although neither of 
the two provisions allow the taxpayer to demonstrate that the statutory debt/equity ratio 
corresponds to the ratio which prevails e.g. in the same kind of business in Belgium and could 
therefore be criticized for not respecting the “arm’s length”- principle, there is a notable 
difference between the two provisions. Where the 1:1 debt/equity ratio of Art. 18, 4° BITC will in 
many instances be below the market (or industry) ratio, such will not necessarily be the case with 
a 7:1 debt/equity ratio which may be well above the market (or industry) ratio. Therefore, very 
likely Art. 198, 11° BITC will not be at variance with the “arm’s length”- principle of Art. 9 
BITC664.  
 
6.2.1.4.5. The Belgian GAAR 
 
284. The discussion whether the Belgian GAAR if applied to a case of thin capitalization is in 
accordance with Belgian tax treaties concerns an analysis of Art. 9 together with Art. 10 and 11 
OECD MC and is dealt with hereafter (see 6.2.2.2.3.). 
 
6.2.2. COMPATIBILITY OF “THIN CAPITALIZATION” - RULES WITH ART. 10 (3) 
AND 11 (3) OECD MC 
 
285. The question analyzed in this Section is whether income from a financial instrument that 
purports to be a debt claim but that is treated as equity under the domestic “thin capitalization” - 
rules of the source State is to be treated as dividend or as interest for purposes of Art. 10 and 11 
OECD MC, i.e. for purposes of the imposition of withholding tax in the source State665. The 

                                                      
664 Concurring: Clarebout, X., Dhaene, M., A Comperative Study on the Thin Capitalization Rules in the Member States 
of the European Union and Certain Other States, European Taxation, 2005, 376; Lowagie, G., Dingenen, S., 
Onderkapitalisatie van vennootschappen, Fiskaal Praktijkboek, 1997-1998, Directe Belastingen, Ced Samson, 1998, 
334. 
665 This discussion is not only relevant for Art. 10 and 11 OECD MC, but also for the question whether the residence 
State of the lender must accept the recharacterization and give credit for the higher dividend withholding and apply its 
rules to avoid economic double taxation on dividends. As to the first point, Art. 23 A e.g. provides that the residence 
State must give credit for “items of income which , in accordance with the provisions of Articles 10 or 11, may be taxed 
in the other Contracting State”. As indicated above (see margin no. 256) it is beyond the scope of this study to discuss 
the issue of relief for double taxation. I wrote together with a group of authors on part of this topic in Avery Jones, J., et 
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discussion is relevant because the OECD MC provides for different rates of withholding tax for 
dividends (5% or 15%) and interest (10%). Often bilateral tax treaties provide for more generous 
interest withholding tax rates than the OECD MC and even for exemptions. A recharacterization 
of interest into dividend thus often increases the tax burden of the lender in the source State. 
However, opposite effects occur as well. E.g. if interest on a loan made by a majority shareholder 
is recharacterized as a dividend, the 10% interest withholding will be substituted for a 5% 
dividend withholding in the source State.  
  
6.2.2.1. Analysis of Art. 10 (3) and 11 (3) OECD MC 
 
286. Art. 10 (3) OECD MC provides for a definition of the term “Dividends” and excludes from 
that definition any income from “debt-claims”. Art. 11 (3) OECD MC defines “Interest” as 
meaning income from debt-claims of every kind, whether or not secured by mortgage and 
whether or not carrying a right to participate in the debtor’s profit. There are different ways one 
can interpret the interaction between the two Articles. Under a first interpretation, Art. 10 and 11 
OECD MC are considered to be of equal rank. At first view, such interpretation makes senses as 
none of the two provisions determines which one prevails over the other. The exclusion of debt-
claims in Art. 10 and its inclusion in Art. 11 then leads to the conclusion that, notwithstanding the 
recharacterization of interest as a dividend under domestic “thin capitalization”- rules, such 
recharacterization has no effect for purposes of Art. 10 and 11. The recharacterization is made for 
income tax purposes only. From a civil law point of view the financial instrument remains a debt-
claim and the return thereon remains interest under Art. 11. However, it is believed that this 
interpretation ignores the last part of the “Dividends”- definition included in Art. 10 (3), i.e. the 
“renvoi” to the domestic tax laws of the source State. As discussed earlier, under that part of Art. 
10 (3) any income which is subjected to the same taxation treatment as income from shares by the 
laws of the State of which the company making the distribution is a resident, is treated as 
dividend for purposes of Art. 10 provided further that such income is derived from an “other 
corporate right” (see margin no. 236)666. That brings us to the second interpretation issue, i.e. that 
of the proper construction of the ”renvoi” part of the definition of “Dividends” in Art. 10 (3) in 
fine OECD MC. Above I have argued that Art. 10 (3) in fine OECD MC is concerned with 
securities (other than shares and corporate rights envisaged in the autonomous part of the 
definition), of which the holder bears the same entrepreneurial risk as a shareholder and the 
income of which is taxed like a dividend in the State of the distributing company. It is reiterated 
here that the restriction that income from debt claims, even if participating in profits, is not a 
dividend, as expressed in the autonomous part of the definition, does not apply to income from 
other corporate rights referred to in the “renvoi”- part of the definition (see margin no. 236). 
Accordingly, interest which is recharacterized as a dividend under the “thin capitalization”- rules 
of the State of the borrower comes under the Art. 10 OECD MC if the lender effectively shares 
the risks run by a shareholder, i.e. when repayment of the loan largely depends on the success of 
the borrower’s enterprise. This view is also shared by the OECD. In its Thin Cap Report and in 
the Commentary the OECD makes it clear that whether the lender bears an entrepreneurial risk 
like a shareholder must be determined by applying an all “facts and circumstances”-test667. A 

                                                                                                                                                              
alia, Credit and Exemption under Tax Treaties in Cases of Differing Income Categorization, European Taxation, 1996, 
125 et seq..  
666 Still the definitions of Art. 10 and 11 are unsatisfactory and in cases of debt recharacterized as equity there may be a 
risk of overlap between the “dividend” and the “interest”- definition. To resolve such risk the OECD Commentary on 
Art. 11 (§ 19) states that “Interest” as used in Art. 11 does not include items of income which are dealt with under Art. 
10. However, the Commentary is not the most suitable way to resolve this issue. Art. 11 (3) OECD MC must be 
amended to that effect. UK treaties use an amended definition of “Interest” and add an express clause in Art. 11 to that 
effect (see e.g. Art. 11 (3) Belgium/UK treaty).  
667 OECD, Thin Capitalisation, OECD, Paris, 1986, § 56-58; OECD Commentary on Art. 10, § 25 and on Art. 11, § 19. 
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whole range of features, taken together, may be indicative of the fact that the lender in reality 
bears a shareholder’s risk (see supra, margin no. 263). Thus, a recharacterization of debt into 
equity and/or interest into dividend under a “facts and circumstances”-test (regardless whether 
such is test applied in the framework of domestic transfer pricing rules; specific “thin 
capitalization”- rules or GAARS) leading to an “arm’s length”- profit adjustment at the borrower 
is similarly treated as a dividend for purposes of Art. 10 OECD MC668. The OECD does not 
accept such a “dividend”-treatment where interest is assimilated to a dividend outside the scope of 
the sharing of business risk (e.g. under domestic “thin capitalization”- rules applying fixed ratio’s 
which do not lead to a profit adjustment that corresponds to the “arm’s length”-principle)669. I 
share this view because in that case no income is derived from an “other corporate right” as 
meant in Art. 10 (3) in fine OECD MC670.  In that case the payment continues to come from a 
debt claim and remains interest for purposes of Art. 11 OECD MC. The Supreme Court of the 
Czech Republic recently came to this conclusion in a case involving the interpretation of Art. 10 
and 11 of the treaties between the Czech Republic and the USA (1993) and the Netherlands 
(1974). Under Czech domestic law interest is treated as a dividend in case of loans made by non-
residents that exceed a 4:1 debt/equity and where the payment of principal and interest is 
dependent on the profits of the company. The Court held that such loans are not “other corporate 
rights” within the meaning of the treaties and that accordingly the interest remained interest for 
treaty purposes671. 
 

                                                      
668 Vogel, K., Klaus Vogel on Double Taxation Conventions, Kluwer Law International, 1997, Third edition, 656.  
669 Concurring: Dierckx, F., Dividenden, Het nieuwe Belgisch-Nederlands dubbelbelastingverdrag, Een Artikelsgewijze 
Bespreking, Larcier, 2001, Peeters, B. (ed.), 210; Lowagie, G., Dingenen, S., Onderkapitalisatie van vennootschappen, 
Fiskaal Praktijkboek, 1997-1998, Directe Belastingen, Ced Samson, 1998, 326. 
670 I thus do not share the broad interpretation of Art. 10 (3) in fine OECD MC proposed by some commentators 
according to which income from any financing instrument that is treated as a dividend under the tax laws of the source 
State is treated as a “Dividend” for purposes of Art. 10 (Michielse, G., Treaty Aspects of Thin Capitalization, Bull. 
I.B.F.D., 1997, 566). Such interpretation frustrates the correct meaning of the term “other corporate rights”. To arrive 
at such a result the word “corporate” should be deleted from “rights” in Art. 10 (3) in fine OECD MC or the particular 
treaty should otherwise depart from the text of the OECD MC (de Hosson, F., Michielse, G., Treaty Aspects of the 
“thin capitalization” issue – A review of the OECD Report, Intertax, 1989, 478).  .  
671 Supreme Administrative Court of the Czech Republic, 10 February 2005, 8 ITLR 2006, 178. One should not 
necessarily agree with the final outcome of that case. Art. 10 (4) of the Dividend-Article of the Czech/USA treaty reads 
as follows : “The term “dividends” as used in this Article means income from shares or other rights, not being debt 
claims, participating in profits, as well as income from other corporate rights which is subjected to the same taxation 
treatment as income from shares by the laws of the State of which the company making the distribution is a resident. 
The term “dividends”also  includes income from arrangements, including debt obligations, carrying the right to 
participate in profits, to the extent so characterized under the law of the Contracting State in which the income arises”. 
Where one can follow the Court that the given loans are not “other corporate rights” because the relevant features did 
not lead to the bearing of a shareholder’s risk, it is more difficult to follow the Court that the profit participating loans 
should be such “other corporate rights” as such loans are set distinctively apart in the last sentence of Art. 10 (4). The 
reference to “also” and the use of another term (“arrangements”) may have been chosen intentionally to distinghuish 
them from “other corporate rights”. Art. 10 (6) of the Czech-Netherlands treaty provides : “The term “dividends” as 
used in this Article means income from shares, “jouissance” shares or “jouissance” rights, mining shares, founders’ 
shares or other rights particpating in profits, as well as income from debt-claims participating in profits and income 
from other corporate rights assimilated to income from shares by the tax laws of the States of which the company 
making the distribution is a resident”. Thus, unlike the OECD MC, income from profit participating debt claims is 
treated as a dividend. Arguably, as such is followed by the term “other corporate rights”, the loan must have other 
features to equate it to equity than the mere profit participation. However, Art. 11 (2) defining “Interest” explicitly 
excludes income from profit participating loans from the “Interest” definition and such may show the parties’ 
intentions to include all profit participating loans in Art. 10, regardless of their other features. 
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6.2.2.2. Testing the Belgian “thin capitalization” rules against Art. 10 (3) and 11 (3) 
OECD MC 
 
6.2.2.2.1. Art. 18, 4° BITC 
 
287. According to the Belgian tax authorities and the Mof the interest which is recharacterized as 
a dividend under Art. 18, 4° BITC comes in the scope of Art. 10 (3) OECD MC and nothing 
prevents Belgium to apply its domestic characterization as a dividend for purposes of Art. 10 of 
its tax treaties. According to the MoF any income which is treated as a dividend for purposes of 
Belgian domestic tax law is to be characterized as a dividend under Belgian tax treaties672. 
Clearly, the tax administration and MoF fail to recognize that the “renvoi”- clause of Art. 10 (3) 
not only requires that the income is subject in Belgium to the same tax treatment as income from 
shares (i.e. dividends), but that such income is derived from other corporate rights in a company 
resident of Belgium and that a debt-claim is not a corporate right (see supra margin nos. 236 and 
286)673. The criteria applied by Art. 18, 4° BITC to recharacterize debt in equity are either that the 
company does not meet a fixed 1:1 debt/equity ratio or that the interest rate is not at “arm’s 
length”. The first criterion is typically one of the factors applied in an all “facts and 
circumstances”-test to determine whether such risks are assumed by the lender. However, such a 
feature in itself and certainly a low 1:1 ratio is not an indication of the fact that the lender shares 
the risk of the borrower’s business in the same way as a shareholder does. Above (see 6.2.1.4.2.) I 
argued that where the profit of the Belgian borrower is adjusted because the 1:1 debt/equity ratio 
is not respected, such a profit adjustment will very often not be in accordance with the “arm’s 
length”- principle laid down in Art. 9 OECD MC. In such a case the lender cannot be considered 
to have, like a shareholder, subjected the funds to the borrower’s business risks. It results 
therefrom that the interest, although it is subject to the same taxation treatment in Belgium as a 
dividend, is not derived from another corporate right which the lender holds in the borrowing 
company674. This leads to the conclusion that such interest, although recharacterized as a dividend 
for Belgium domestic tax law purposes, is to be characterized as interest for purposes of Art. 11 
OECD MC675. A fortiori, interest which is treated as a dividend under Art. 18, 4° BITC because 
the rate charged is not at “arm’s length” by no means comes under the scope of the definition of 
“Dividends” of Art. 10 (3) and retains its character of “Interest” for treaty purposes676.   
 
288. Such conclusion is, however, only valid to the extent that the Belgian treaties follow the 
OECD MC. Belgium has traditionally recorded a reservation on Art. 10 (3) OECD MC to include 
interest that is taxed as a dividend under Belgian domestic law under the definition of 

                                                      
672 Com. DTT, 10/304; Parl.Question of 29 December 1995, Bull. Bel., 1996, 1314. It is surprising that the Mof does 
not refer to the many treaties that include the 1977 Belgian reservation on the Model and include in the definition 
interest paid on loans made by partners to Belgian personal companies (see infra margin no. 288 et seq.). 
673 Dierckx, F., Dividenden, Het nieuwe Belgisch-Nederlands dubbelbelastingverdrag, Een Artikelsgewijze Bespreking, 
Larcier, 2001, Peeters, B. (ed.), 213. 
674 The conclusion is a fortiori valid if the interest is paid on a loan made by a director who is not a shareholder of the 
company as the latter does not hold any corporate right at all in Belgian company (De Broe, L., Kroniek Internationaal 
Belastingrecht, 1991-1992, T.R.V., 416). 
675 Clarebout, X., Dhaene, M., A Comperative Study on the Thin Capitalization Rules in the Member States of the 
European Union and Certain Other States, European Taxation, 2005, 376; Dierckx, F., Dividenden, Het nieuwe 
Belgisch-Nederlands dubbelbelastingverdrag, Een Artikelsgewijze Bespreking, Larcier, 2001, Peeters, B. (ed.), 222; 
Lowagie, G., Dingenen, S., Onderkapitalisatie van vennootschappen, Fiskaal Praktijkboek, 1997-1998, Directe 
Belastingen, Ced Samson, 1998, 326-327; Wyntin, D., International Aspects of Thin Capitalization, Belgian Report, 
Cah. Dr. Fisc. Int., LXXXIb, IFA Geneva Congress 1996, 359. 
676 Contra: Dierckx, F., Dividenden, Het nieuwe Belgisch-Nederlands dubbelbelastingverdrag, Een Artikelsgewijze 
Bespreking, Larcier, 2001, Peeters, B. (ed.), 222. 
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“Dividends” in Art. 10, even in cases where the lender does not assume a shareholder’s risk677. 
As a result, an important number of Belgian treaties deviate from the OECD MC and the above 
preliminary conclusion must be adjusted to take account of the provisions of each individual 
treaty. In practice, four groups of treaties must be distinguished. 
 
289. The first group includes treaties which follow the OECD MC and do not include any of the 
Belgian reservations678. Any recharacterization of interest as a dividend under Art. 18, 4° BITC 
has no effect for purposes of applying the “Dividends”-definition. Such income remains interest 
for purposes of applying Art. 11679. 
 
290. The second group of treaties includes the treaties which wholly or partly follow the OECD 
MC but also include the text of the 1994 reservation680. Under such treaties Belgium as the source 
State of the income is entitled to impose dividend withholding tax on any income which is taxed 
as a dividend under its domestic law rules, even if paid in the form of interest, irrespective of the 
reason why the interest is recharacterized as a dividend. Also, under such treaties Belgian can 
impose dividend withholding tax even where the loan is made by a director who is not a 
shareholder of the Belgian paying company. The discussion whether and to what extent the loan 
is to be characterized as another corporate right is not relevant as the text of the reservation does 
not refer to such rights or is intended to overrule the reference to such rights in the ”renvoi”-part 
of the definition. These conclusions must, however, be qualified for the treaties with the 
Netherlands and Armenia. The text of the Protocols to such treaties - although their purpose is to 
allow Belgium to apply Art. 18, 4° BITC to interest payments made to residents of the other State 
- differs from the 1994 reservation as the Protocols only refer to income derived by individuals 
which is taxed in the same manner as income from shares in the country of residence of the 
company making the payment681. Hence, the recharacterization does not apply to interest 
(although recharacterized as a dividend under Belgian domestic law e.g. because of excess of the 
1:1 ratio) paid on loans made to a non-resident company that is director of a Belgian company. 
Such income retains its characterization of interest under Art. 11. 
                                                      
677 The Belgian reservation on Art. 10 (3) of the 1977 OECD MC provided: “Belgium reserves the right to amplify the 
definition of dividends in §3 so as to cover expressly income from capital invested by partners in Belgian partnerships 
even if this income is paid in the form of interest” (1977 OECD Commentary on Art.10, § 78). In 1994 the reservation 
was amended as a result of changes in Belgium domestic law: “Belgium reserves the right to broaden the definition of 
dividends in § 3 so as to cover expressly income – even when paid in the form of interest – which is subjected to the 
same taxation treatment as income from shares by internal law” (OECD Commentary on Art.10, § 78).  
678 Treaties with France and Tunesia. The OECD term “other corporate rights” is substituted for “other corporate 
parts”. The treaty with France omits the reference to the second part of the autonomous definition of “Dividends”.  
679 The fact that several treaties provide specific language in addition to the “renvoi”-part of the “Dividend”- definition 
to allow Belgium to apply Art. 18, 4° BITC strengthens this conclusion.  
680 Treaties with Albania; Argentina; Armenia; Australia; Azerbaijan; Belarus; Brazil; Canada; China; Croatia; Cyprus; 
Czech Republic; Denmark; Ecuador; Estonia; Georgia; Greece; Hong Kong; Iceland; Indonesia; Kazakhstan; Latvia; 
Lithuania; Mauritius; Mexico; Mongolia; Netherlands; New-Zealand; Nigeria; Philippines Poland; Portugal; Romania; 
Russia; Slovakia; Slovenia; South Africa; Spain; Taiwan; Turkey; Ukraine; United Arab Emirates; Uzbekistan; former 
USSR. 
Venezuela; Vietnam. The text of the reservation typically provides: “income, even if paid in the form of interest, that is 
subject to the same tax treatment as income from shares in the state of residence of the company paying the income”. 
There are minor differences between such treaties. E.g. some treaties omit the reference to the second part of the 
autonomous definition of “Dividend”. Some do not include the third part of the definition which is simply replaced by 
the text of the reservation. The treaties with Armenia and the Netherlands provide for an important amendment to the 
reservation. Those treaties provide that the internal law assimilation of interest to dividends only applies where the 
Belgian borrower pays interest to an individual shareholder and/or director of the payor (Armenia, Protocol no. 3; 
Netherlands, Protocol no. 17). 
681 Dierckx, F., Dividenden, Het nieuwe Belgisch-Nederlands dubbelbelastingverdrag, Een Artikelsgewijze Bespreking, 
Larcier, 2001, Peeters, B. (ed.), 211 and 223. 
The text of the Protocol to the treaty with Armenia is a literal copy of part of Art. 18, 4° BITC and may complicate 
matters in case of later changes to that provision as they will not necessarily have effect under the treaty. 
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291. The third group of treaties includes older treaties which wholly or partly follow the OECD 
MC but also include the text of the 1977 reservation682. The 1977 Belgian reservation reflects the 
text of the then prevailing Art. 15 BITC according to which any interest paid by a Belgian 
company (other than a stock company) to its partners is treated as a dividend, regardless whether 
the debt is considered excessive in relation to the company’s equity or whether the interest rate is 
excessive. At the time of the Belgian reservation to the 1977 OECD MC, a clear distinction was 
made between stock companies (“aandelenvennootschap”) and personal companies 
(“personenvennootschappen”). The former included the NV and CVA. The latter included the 
BVBA, CV, VOF and GCV683. The term “company that is not a stock company” used in this third 
group of treaties thus refers to BVBA; CV; VOF and GCV. In 1992 Art. 15 BITC was replaced 
by Art. 18, 4° BITC. Art. 18, 4° BITC has widened the scope of the former Art. 15 BITC in that 
(i) Art. 18, 4° applies to Belgian personal companies as well as to stock companies and (ii) Art. 
18, 4° applies not only to loans to such companies made by partners and shareholders but also to 
loans made by directors (who are not shareholders)684. There can be no doubt that Belgium can 
impose dividend withholding tax under those treaties to interest recharacterized as a dividend 
under Art. 18, 4° BITC to the extent that the tainted loan is made to a Belgian personal company 
by a non-resident partner of that company685. However, the more difficult question is whether 
those treaties allow the application of Art. 18, 4° BITC beyond the literal terms of their wording. 
The question is whether the “Dividends”-definition of such treaties applies e.g. to loans made to 
personal companies by directors who are not partners and to shareholders loans made to stock 
companies. The question raised here is one of ambulatory interpretation of terms that are not 
defined in the treaty, but are copied from the domestic tax laws of one of the Contracting States 
which have been changed after the treaty was signed. Opinions differ amongst commentators. 
According to I. Behaeghe the domestic law changes have effect for treaty purposes686. Others take 
the opposite view687. 

                                                      
682 Treaties with Algeria; Austria; Bangladesh; Germany; Egypt; Finland; Gabon; Hungary; Ireland; India; Israel; Italy; 
Ivory Coast; Japan; Kuwait; Korea; Luxembourg; Malta; Morocco; Norway; Pakistan; Senegal; Singapore; Sri Lanka; 
Thailand; United Kingdom; USA; Sweden; Switzerland; former Yugoslavia. The text of the reservation typically 
assimilates to dividends: income, even if paid in the form of interest, which is taxable in Belgium as income from 
capital invested by partners in a Belgian company that is not a Belgian stock company”. There are minor differences 
between these treaties. 
683 The distinctive features between the two types of companies are that (i) stock companies issue shares 
(“aandelen/actions”) which are as a rule (unless other provisions in bylaws) transferable without restriction, while 
shares in personal companies (“deelbewijzen/parts”) are as a rule (unless other statutory provisions or provisions in 
bylaws) not transferable and (ii) that personal companies are created “intuitu personae”, meaning that the personal 
factor in the relationship between the partners is important, while the “intuitu personae”- feature is generally absent in 
a stock company. 
684 On the other hand Art. 18, 4° BITC has a more reduced scope than the former Art. 15 BITC as interest is 
recharacterized as a dividend only in case of excess debt or excessive interest rate. 
685 Lowagie, G., Dingenen, S., Onderkapitalisatie van vennootschappen, Fiskaal Praktijkboek, 1997-1998, Directe 
Belastingen, Ced Samson, 1998, 328; Peeters, B., Ministerieel standpunt inzake thin capitalization, Fiskoloog 
Internationaal, 1996, no. 151, 7.  
686 Behaeghe, I., Het dividend- en interestartikel: toepassingsgebied rationae materiae in het licht van een 
verdragsrechtelijke interpretatie bij wijzigend belastingrecht (Belgische bijdrage), T.F.R., 1995, 239. The author puts 
forward several reasons: Art. 15 to which the treaty refers is like Art. 18, 4° BITC a “thin capitalization”-provision; the 
amendments of 1992 do not affect the principle of such rules (widening and restriction at the same time); there is no 
impairment of the balance of the treaty as Belgium remains entitled to levy withholding tax under Art. 10 as it was 
under Art. 11 and the result may sometimes be in the advantage of the lender (i.e. where the dividend withholding tax is 
lower than the interest withholding tax). 
687 Dierckx, F., Dividenden, Het nieuwe Belgisch-Nederlands dubbelbelastingverdrag, Een Artikelsgewijze Bespreking, 
Larcier, 2001, Peeters, B. (ed.), 213; Lowagie, G., Dingenen, S., Onderkapitalisatie van vennootschappen, Fiskaal 
Praktijkboek, 1997-1998, Directe Belastingen, Ced Samson, 1998, 326-329; Peeters, B., De internrechtelijke ficties in 
het Belgisch fiscaal recht in het licht van het adagium “pacta sunt servanda”, Liber Amicorum W. Maeckelbergh, 
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292. My personal view is as follows. It is clear that the drafters of the reservation had in mind the 
then prevailing Art. 15 BITC, a provision which was clearly restricted to loans made by partners 
to their Belgian personal companies. Such personal companies can have directors and managers 
that are not partners (so-called “zaakvoerders”) and such persons can make loans to the company. 
There is a clear distinction in Belgian law between “partners” (who are stakeholders) and 
“zaakvoerders” (who are not necessarily stakeholders and manage the company and represent it 
towards third parties). “Zaakvoerders” are clearly not envisaged by Art. 15 BITC. Accordingly, 
they are not included in the term “partner” used in the Belgian reservation as set forth in Art. 10 
(3) of the treaties. In view of the difference between a partner and a “zaakvoerder” (non-partner), 
one cannot reasonably argue that the ordinary meaning of the term “partner” refers also to 
“zaakvoerders”, i.e. directors or managers of personal companies that are not partners. Also, it is 
hard to imagine how the negotiators of the treaty can have had the intention to include such 
persons in the reservation as it reflects the content of then existing domestic law provision. 
Hence, it is believed that construing the term “partner” to include a director or a manager that is 
not partner is not an interpretation in good faith in accordance with the ordinary meaning of the 
term “partner”688.  
 
293. The issue is more complex with respect to loans made by shareholders to Belgian stock 
companies as the matter is significantly complicated by another subsequent change in domestic 
tax law. Until 1997 a clear distinction was made in Belgian tax law between Belgian stock 
companies and personal companies (Art. 2 BITC). As of 1997 an end was made to that 
difference. For the purposes of this analysis, I have made a distinction between the period before 
1997 and after 1997. Before 1997, the treaty terms “Belgian stock company” and “companies 
other than Belgian stock companies” are defined terms in Belgian domestic law. Hence, it is clear 
that the drafters of the Belgian treaties had the intention when they excluded loans made to 
Belgian stock companies in Art. 10 (3) to restrict the scope of the provision to loans made by 
partners to Belgian personal companies. Any interpretation according to which the reservation set 
forth in Art. 10 (3) must be read as including “shareholders’ loans to a Belgian stock company” 
because of the widening of the scope of the internal rule of Belgian tax law after 1997 is not in 
accordance with the ordinary meaning of the term “companies other than Belgian stock 
companies” and frustrates the intentions of the drafters of the provision. Such an interpretation 
can hardly be said to be made in good faith. The position of I. Behaeghe (writing in 1996) and of 
the MoF (answering a parliamentary question in 1995) can therefore not be endorsed. The 
question then arises whether this conclusion remains valid after the 1997 change in Belgian 
domestic tax law. Although the term “personal companies” no longer appears in the BITC, it has 
not completely disappeared from the Belgian legal order since it is still used in the Belgian 
company laws. Art. 3 (2) OECD MC (certainly in its format after the 1995 change to the OECD 
MC) does not prevent to construe an undefined treaty term in accordance with the Belgian 
company laws689. The term “stock company” used in Art. 10 (3) (“vennootschap op 
aandelen/société par actions”) is still defined in the BCC (as amended in 1999) as a company 
whose capital is represented by shares (“aandelen/actions”)690. Still today only the NV and CVA 

                                                                                                                                                              
Brussel, FHS, 1993, 362; Malherbe, Ph., Intérêts d’avances et loyers perçus par des adminsitrateurs ou des associés 
depuis la loi du 28 juillet 1992, J.D.F., 1993, 9.   
688 Concurring: Vanpeteghem, R., Goethals, A., New Thin Capitalization rules in Belgium, Intertax, 1998, 398; Peeters, 
B., Ministerieel standpunt inzake thin capitalization, Fiskoloog Internationaal, 1996, no. 151, 7.  
689 Since the 1995 change to Art. 3 (2) OECD MC, the tax law meaning should be used if it conflicts with the meaning 
of an undefined treaty term under other domestic laws. However, here the tax law meaning is not existent. In my view a 
good faith interpretation of the treaty allows to use the meaning of the term under company law if that makes the treaty 
effective. 
690 Art. 476 and 657 BCC. 
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issue shares (“aandelen/actions”) in exchange for contributions to their capital. The CVBA and 
BVBA issue what the French text of the statute calls “parts”691. The VOF and GCV issue 
“deelnemingen/participations“692.The legislative history to the BCC, for instance693, indicates that 
the legal status of a BVBA comes close to (“sluit aan bij”) that of a stock company but in the 
meantime states that the BVBA still retains certain characteristics of a personal company (i.e. the 
absence of free transferability of its “parts” and the “intuitu personae”- character of the 
company). With respect to the legal status of a CVBA the legislative history indicates that it is 
“comparable” to that of a NV (i.e. stock company) and that of a BVBA. Still this means that the 
BCC does not fully recognize the CVBA as a capital company694. The legislative history further 
makes it clear that it is beyond doubt that the CVOA, VOF and GCV are to be qualified as 
personal companies. Accordingly, even after the 1997 and 1999 changes to the Belgian domestic 
laws, there are good grounds to argue that stock companies include NV and CVA, but not CVBA, 
BVBA, VOF and GCV. It is true that, with respect to CVBA and BVBA, in this analysis more 
weight is given to the French terms “actions” and “parts” than to the Dutch term “aandelen” that 
is used to translate both “parts” and “actions”. However, where the French and Dutch language 
are the authentic treaty languages695 and a comparison of the authentic texts discloses a difference 
of meaning between the terms used in both languages or an ambiguity696, the rules of 
interpretation laid down in Art. 31 and 32 VC do not forbid to let prevail the meaning of a term 
used in one of the languages over the other if that removes that difference or ambiguity (Art. 33 
(4) VC). In summary, there is also no room to argue that as of 1997 interest, paid by a Belgian 
stock company on a shareholder’s loan which is taxable as a dividend under Belgian domestic 
law, is to be characterized as a dividend for purposes of the third group of treaties697. On the 
contrary, if there is room for ambulatory interpretation of the term “company other than a Belgian 
stock company” used in Art. 10 (3) of those treaties, such interpretation points to the exclusion of 
the CVBA and BVBA from the scope of that definition (as those companies are on their way to 
become stock companies, see above) rather than the inclusion of the stock companies NV and 
CVA in the definition of that term. This conclusion is shared by the Belgian tax authorities in the 
Circular Letter regarding the interpretation of Art. 16 of the Belgian treaties698. It is important to 
bear in mind that, notwithstanding the fact Belgian domestic tax law since 1997 no longer makes 
a distinction between stock companies and personal companies, Belgium continues to use those 
terms in Art. 16 of its treaties signed after 1997 (e.g. Belgium/Albania; Belgium/Canada). In its 
Circular Letter the tax administration concludes that even after the various amendments to the 
Belgian domestic tax and company law, the term “stock company” refers only to the NV and 
CVA. Several treaties belonging to this third group also use the term “stock company” in Art. 16 
(e.g. Brazil; Malta; Germany; Luxembourg; Austria). As the interpreter must give to a term its 
ordinary meaning in its context (meaning the entire treaty text, preamble and protocol) obviously 
the terms “stock company” and “company other than stock company” must have the same 

                                                      
691 Art. 232 and 356 BCC. However, the Dutch term for “parts” is “aandelen” like it is for “actions”.  
692 Art. 209 BCC. 
693 Parl. St., Kamer, 1838/1-98/99, 13-14. Another indication is that even after the 1997 and 1999 changes in Belgian 
domestic law, Belgian treaties concluded after those dates continue to use the terms stock company and personal 
company (see infra) 
694 Because of their status “in between” capital and personal companies, BVBA and CVBA are often called mixed 
companies. 
695 For the treaty with Hungary, French is the prevailing language. 
696 Where French and Dutch are not the authentic languages, but English is the only authentic language (e.g. Finland; 
Israel, Korea; Malta, Norway, Pakistan, Singapore; Thailand; Japan) or where they are equally authentic but English is 
the prevailing language (e.g. Egypt; India; Kuwait; Sri Lanka) that argument does not apply. In view of the other 
arguments there is no reason to change the conclusion for those treaties. 
697 I thus reconsider my position expressed in 1997 which did not consider the language conflict and the way to solve it 
(De Broe, L., Werbrouck, J., Kroniek Internationaal Belastingrecht 1997, TRV, 1997, 477). 
698 Circular Letter of 17 December 2002, AFZ 26/2002, § 31-34 and 40-42. 
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meaning in Art. 10 and in Art. 16. A proviso must, however, be made for the treaties with 
Austria, Germany, Luxembourg and Egypt. Since those treaties expressly allow Belgium to apply 
its domestic anti-avoidance rules, notwithstanding any contrary terms in the treaty, and since 
there is no restriction as to the application of anti-avoidance rules enacted subsequent to the treaty 
(see margin no. 216), it may be argued that such treaties allow the application of Art. 18, 4° BITC 
without any restriction. 
 
294. The fourth group of treaties includes the treaties that do not provide for a definition of the 
term “Dividend”. Only the treaty with Malaysia is concerned. There are two ways of interpreting 
this omission. According to the first and most obvious interpretation, the term “Dividends” is not 
defined and can thus be construed in accordance with Belgian law. Such can be done in an 
ambulatory manner. Thus, any later changes in Belgian tax law (i.e. Art. 15 BITC replaced by 
Art. 18, 4° BITC) have effect for treaty purposes, except if the treaty context or Art. 31 VC 
otherwise requires (see supra 2.2.1.1.4.). The effect of a recharacterization of interest in dividend 
is that Belgium is entitled to apply 15% withholding tax rather than 10%. It can be argued that 
such does not result in a major impairment of the treaty’s structure and balance and thus that the 
context does not require not to use the domestic law meaning in a dynamic manner. The second 
interpretation starts from the finding that the treaty with Malaysia dates back to 1973. At that time 
Art. 15 BITC was included in Belgian domestic tax laws and Belgium had already concluded 
several tax treaties containing the 1977 Belgian reservation to the OECD MC to preserve the 
application of Art. 15 (e.g. Austria; Brazil, Germany, Ivory Coast). In the absence of such a 
reservation-clause in the treaty with Malaysia, it could be argued that the term “Dividends” must 
receive its ordinary meaning as required by Art. 31 VC. Return on a financing that is interest 
under civil law is not included in the ordinary meaning of the term “Dividends”.  
 
6.2.2.2.2. Art. 26, 54 & 198, 11° BITC 
 
295. All those provisions have the effect that the interest deduction is disallowed if the interest 
does not meet the “arm’s length”-standard defined in those provisions. None of them 
recharacterizes interest into a dividend. Accordingly, under those provisions the disallowed 
interest remains interest for purposes of imposing withholding tax under Art. 11. This is 
confirmed in several Belgian treaties where the term “Interest” for purposes of Art. 11 is defined 
through reference to the domestic tax laws of the source State699.  
 
6.2.2.2.3. The Belgian GAAR 
 
296. Case: A Belgian company has a high debt/equity ratio (10:1) and needs further financing. Its 
five corporate shareholders (residents of various OECD Member Countries) lend new funds in 
proportion to their shareholdings. The loan provides for a low fixed interest rate and a floating 
interest rate linked to the company’s profits. The loan is unsecured and convertible in shares 
every five years. The loan is subordinated to claims of other creditors. It has a term of 50 years 
and does not provide for fixed terms of repayment. The Belgian tax authorities argue that the loan 
is structured in the above fashion for purposes of avoiding Belgian corporate and withholding tax 
and recharacterize it into equity pursuant to the GAAR. As a result, the interest charges are not 
deductible and dividend withholding tax is due at a higher rate than the interest withholding tax. 
As indicated above, in such exceptional circumstances the GAAR may be capable of 
recharacterizing debt into equity but the tax authorities have not been successful so far (see Part 

                                                      
699 Concurring: Dierckx, F., Dividenden, Het nieuwe Belgisch-Nederlands dubbelbelastingverdrag, Een Artikelsgewijze 
Bespreking, Larcier, 2001, Peeters, B. (ed.), 223; Lowagie, G., Dingenen, S., Onderkapitalisatie van vennootschappen, 
Fiskaal Praktijkboek, 1997-1998, Directe Belastingen, Ced Samson, 1998, 335. 
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Two, margin no. 246). Whether such is also true where a treaty comes into play depends on 
whether in the given circumstances the purported loan infringes the object and purpose of Art. 9, 
10 and 11 OECD MC. 
 
297. As discussed earlier, the objective of Art. 9 OECD MC is that business profits are taxed in 
the State where they originate economically. Where items of profit have been diverted from a 
Belgian enterprise to associated enterprises in another Contracting State because such enterprises 
do not operate on arm’s length terms, Art. 9 (1) allows the Belgian tax authorities to adjust the 
profits of the Belgian enterprise and to attributed the diverted profit to the enterprise’s tax base 
(see 6.2.1.1.). According to Art. 10 and 11 OECD MC there is nothing abusive to use a hybrid 
financial instrument (e.g. profit linked interest; convertible debt) or to have an undercapitalized 
company, but the Commentary provides that Art. 10 is abused where the debt has no sufficient 
features of debt anymore and the holder of the debt shares the business risks of the borrower like 
a shareholder does. The tax authorities must come up with a variety of facts and circumstances to 
prove that this is the case. The facts of the hypothetical case may be such that the tax authorities 
will be successful in proving that the holder of the debt bears a shareholder’s risk. If in addition 
they are able to prove that an independent creditor would not be willing to provide additional 
funding or to borrow under such terms, a recharacterization of the debt in equity will be in 
accordance with Art. 9 OECD MC and by extension with Art. 10 (3) in fine OECD MC700. 
According to F. Dierckx such a recharacterization would be impossible if the shareholder is a 
company resident of the Netherlands. Such would follow from the terms of the Protocol to the 
treaty according to which Belgium can apply its domestic rules that recharacterize interest into 
dividend only if the lender is an individual (see supra margin no. 290 )701. However, the author 
ignores the Joint Explanatory Memorandum to the treaty. According to the Memorandum, the 
Contracting States can apply their domestic anti-avoidance rules permitting the recharacterization 
of income as a disguised dividend if the payment is made by the company to an 
individual/shareholder (e.g. in case of the sale of real property by an individual/shareholder to his 
controlled company for a price above market price) and also where payments are made between 
affiliated companies. The question arises whether the Memorandum, which is context in the 
meaning of Art. 31 (2) VC (see margin no. 29), contradicts the clear terms of the treaty or 
supplements such terms.     
 
6.2.3. COMPATIBILITY OF “THIN CAPITALIZATION” RULES WITH ART. 11 (6) 
OECD MC 
 
6.2.3.1. Object and purpose of Art. 11 (6) OECD MC702 
 
298. Art. 11 (6) OECD allows an adjustment of the interest rate charged on debt-claims (defined 
in Art. 11 (3)) where that interest rate is not at “arm’s length”. Such an adjustment is possible if 
there is a “special relationship” between the payer and the beneficial owner of the interest or 
between the payer and a third party and the beneficial owner and that same third party. The term 
“special relationship” is broader than the term “associated enterprises” used in Art. 9 OECD 
MC. In many cases such a relationship will be in the form of a participation in the capital, control 
or management of a company and coincide with the term “associated enterprises”. However, it 
can go beyond that and in certain instances important financial arrangements between the parties 

                                                      
700 Wyntin, D., International Aspects of Thin Capitalization, Belgian Report, Cah. Dr. Fisc. Int., LXXXIb, IFA Geneva 
Congress 1996, 352 and 355. 
701 Dierckx, F., Dividenden, Het nieuwe Belgisch-Nederlands dubbelbelastingverdrag, Een Artikelsgewijze Bespreking, 
Larcier, 2001, Peeters, B. (ed.), 226-227. 
702 Art. 12 (4) OECD MC provides for a similar provision for royalties. 
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or a particularly important commercial relationship (involving e.g. a long term exclusive 
distributorship) can form a “special relationship”. Also, a shareholders relationship between an 
individual shareholder (not an enterprise and therefore out of the scope of Art. 9) and a borrowing 
subsidiary forms a “special relationship”. It has also been written that where the lender is at the 
same time manager or director of the borrower and such can affect their financial relations there 
is a special relationship703. Like under Art. 9 OECD MC causality is required between the special 
relationship between taxpayers and the fact that they do not operate under “arm’s length”- 
conditions. This implies that the agreed interest rate would have been lower in the absence of that 
special relationship. The burden of proof of the existence of that causality rests on the tax 
authorities.  
 
299. Art. 11 (6) eliminates the application of the entire Art. 11 to that part of the interest which 
exceeds the “arm’s length”- interest rate (hereafter “the excessive interest”). According to Art. 11 
(6) in fine the excessive interest remains taxable according to the laws of each of the Contracting 
States, due regard being had to the other provisions of the treaty.  As Art. 11 is a provision that 
concerns taxation of the lender in the source State the non-application of Art. 11 to the excessive 
interest means that the lender will be unable to avail itself of the withholding tax relief provided 
for in Art. 11 (2). However, since Art. 11 (6) allows the source State to subject the excessive 
interest to its domestic tax regime, it also implies that the source State can apply its domestic tax 
rules to determine the tax treatment of the excessive interest in the hands of the borrower (e.g. 
disallow the excessive interest as a deduction)704.  In this respect it must be noted that the text of 
Art. 11 (6) and in particular the words “having regard to the debt claim for which it is paid” do 
not permit the recharacterization of the loan into equity as those words indicate that the amount of 
the debt itself is not questionable705. The OECD Thin Cap Report and Commentary suggest that 
OECD Member Countries that dislike this result must deviate from the OECD MC in their 
treaties706. Art. 11 (6) thus only permits an adjustment of that part of the interest rate that is not at 
“arm’s length”. Art. 11 (6) in fine emphasizes, however, that in applying their domestic law 
provisions the Contracting States must have due regard to the other provisions of the treaty. In 
“thin capitalization”-matters in particular Art. 9 and 10 OECD MC are of importance707. The 
effect of the reference to Art. 9 OECD MC is that the profit adjustment made under Art. 11 (6) 
OECD MC must be in accordance with the “arm’s length”-principle. 
 
6.2.3.2. Testing the Belgian “Thin capitalization”-rules against Art. 11 (6) OECD MC 
 
300. Most Belgian tax treaties do not literally follow the OECD MC. Many treaties do not 
provide for the last phrase of Art. 11 (6), i.e. “due regard being had to the other provisions of the 
                                                      
703 Vogel, K., Klaus Vogel on Double Taxation Conventions, Kluwer Law International, 1997, Third edition, 758. 
According to the Belgian tax authorities the term “special relationship” must be construed broadly (Com ITT 11/602). 
704 OECD, Thin Capitalisation, OECD, Paris, 1986, § 61; OECD Commentary on Art. 11, § 35-36. With regard to the 
treatment of the excessive interest the OECD Commentary observes that the exact nature of the interest must be 
ascertained according to the circumstances of the case in order to determine the category of income in which it is to be 
classified for purposes of applying the treaty. As both States are free to apply their domestic laws to the excessive 
interest, the result may be that both States apply different treaty provisions. Maps must resolve such conflicts.  
705 Avery Jones, J., et alia, The Non-Discrimination Article in Tax Treaties, European Taxation, 1991, 343. 
706 OECD, Thin Capitalisation, OECD, Paris, 1986, § 61; OECD Commentary on Art. 11, § 35. UK treaties have been 
amended to that effect (see e.g. Art. 11 (6) Belgium/UK treaty) (Tomsett, E., Treaty Shopping and Debt/EquityRatios 
in the United Kingdom, Bull. I.B.F.D., 1990, 110). 
707 The OECD draws the attention to a potential conflict that can arise between Art. 11 (6) and Art. 9, but offers no 
solution OECD, Thin Capitalisation, OECD, Paris, 1986, § 40 and 62. Such a conflict may arise where a debt 
instrument can at the same time partially be characterized as equity under Art. 9 and provides for an excessive interest. 
In that case all interest that relates to that part of the debt that is recharacterized as equity may be treated as a dividend, 
while the excessive part of the interest that relates to the entire debt can only be disallowed as an expense. For an 
example see: Peeters, B., Onderkapitalisatie en dubbelbelastingverdragen, T.F.R., 1998, 112.  
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Convention” and several others expressly provide that Belgium can tax the excessive interest in 
accordance with its domestic tax rules and/or that withholding tax cannot exceed the rate that 
applies to dividends. The Belgian treaties can roughly be divided in four groups: (1) treaties 
following the OECD MC708; (2) treaties providing that the excessive interest will be taxed in 
accordance with Belgian domestic tax laws and where no reference is made to “due regard being 
had to the other provisions of the Convention”709; (3) treaties providing that the excessive interest 
will be taxed in accordance with Belgian domestic tax laws and that the Belgian withholding tax 
cannot exceed the one applicable to dividends and where no reference is made to “due regard 
being had to the other provisions of the Convention”710); (4) treaties not providing for Art. 11 
(6)711.  
 
6.2.3.2.1. Art. 18, 4° BITC (excessive interest) 
 
301. Under Art. 18, 4° BITC the tax authorities can recharacterize interest into dividend on loans 
provided by certain shareholders and/or directors if, inter alia, the interest rate does not comply 
with the “arm’s length”- interest rate as determined by Art. 55 BITC. The question whether such 
recharacterization is permitted under Art. 11 (6) has been addressed by the Mof in a 
Parliamentary Question and according to him Art. 11 (6) OECD MC does not preclude such 
recharacterization712. In my view, this is too simplistic. 
 
302. By way of preliminary remark, it must be observed that the question whether or not Art. 11 
(6) allows such a recharacterization is not relevant for the interest paid to residents of the 
Contracting States belonging to the second group of treaties discussed under Art. 10 (3) OECD 
MC (see margin no. 290). Under such treaties Belgium is entitled to apply dividend withholding 
tax under Art. 10 (3), as amended to take account of the 1994 reservation, on “income – even if 
paid in the form of interest – that is subject to the same tax treatment as income from shares in 
the country of residence of the company paying the income”. Such provision captures interest 
paid a Belgian borrowing company that is recharacterized as dividend under the provisions of 
Belgian tax law (i.e. Art. 18 (4) BITC), where that recharacterization is due to an excessive 
interest rate. None of the Belgian treaties providing for an Art. 11 (6) type-provision overrules the 
wording of the reservation included in Art. 10 (3). Even those treaties where Art. 11 (6) follows 
the OECD MC and requires the Contracting States to have due regard to the other provisions of 
the treaty when applying their domestic tax provisions to the excessive interest (e.g. treaties with 
Estonia; Lithuania; Latvia; Netherlands) do not preclude the characterization of the excessive 
interest into dividend as that recharacterization is expressly authorized by another provision of the 
treaty i.e. Art. 10 (3)713. The question is also not relevant for the third group of treaties discussed 
                                                      
708 E. g. treaties with Austria; Bangla Desh; Brazil; China; Estonia; Hungary; Italy; Lithuania, Latvia; Malta; New 
Zealand; Netherlands; UK. In the treaty with the UK the expression “having regard to the debt-claim” is replaced by 
“for whatever reason”. 
709 E. g. treaties with Australia; Canada; Greece; Israel; Luxembourg; Morocco; Norway; USA. 
710 E. g. treaties with Germany and Switzerland (the latter only if the beneficiary is a company). 
711 E.g.  treaty with Malaysia. 
712 Parl.Question, of 29 December 1995, Bull. Bel., 1996, 1313. 
713 The treaty with the Netherlands forms an exception with respect to loans granted by a Dutch company that is 
director of the Belgian borrower. Interest on such loans is expressly excluded from the reservation on Art. 10 (4) 
included in Protocol no. 17. As a result, such interest remains interest for purposes of Art. 11. When the interest rate is 
excessive, under Belgian domestic law the interest will be recharacterized as dividend and be added to the profits of the 
borrower. Art. 11 (7) of the treaty allows Belgium to apply its rules of domestic law to the excessive interest if due 
regard is had to the other provisions of the treaty. As Art. 10 (4) and the Protocol do not allow Belgium to characterize 
the interest as dividend for withholding tax purposes, such interest remains subject to the domestic interest withholding 
tax at the full rate (15%). Art. 11 (7) on the other hand does not prevent Belgium from adding the excessive interest to 
the tax basis of the borrower as being a dividend. As the interest must be determined by the applying the “arm’s 
length” criteria of Art. 55, I have concluded above that Art. 9 is respected (see margin no. 276). Thus, Belgium is 
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above under Art. 10 (3) but obviously only to the extent that the excessive interest is paid by a 
Belgian personal company to a partner resident of the other State (see margin nos. 291-293). Also 
under these treaties the “Dividends”-definition captures interest paid a Belgian borrowing 
company that is recharacterized as dividend under the provisions of Belgian tax law, due to an 
excessive interest rate. The Art. 11 (6)-provision of such treaties does not overrule that 
conclusion. 
 
303. Accordingly, the question whether Art. 11 (6) permits the recharacterization of the excessive 
interest into a dividend is mainly relevant for treaties classified under the first and third group for 
purposes of Art. 10 (3) OECD MC (but in the latter case only for excessive interest paid to 
directors (non-partners) and excessive interest paid to shareholders of Belgian stock companies) 
(see margin nos. 289 and 291-293). Whether such recharacterization is permitted under those 
treaties depends upon the precise language of Art. 11 (6) of the relevant treaty. In my opinion, 
such a recharacterization is impossible where the provision of Art. 11 (6) follows the OECD MC 
and requires Belgium to have due regard to the other provisions of the treaty714. As said before, if 
the source State characterizes excessive interest as a dividend under its domestic laws and adds it 
to the profit of the borrower, such interest retains its character of interest for purposes of Art. 11 
since the mere fact that the interest rate is excessive does not permit to characterize the debt as 
equity and to argue that it concerns income “from other corporate rights” in the meaning of the 
“Dividends”- definition of Art. 10 (3) in fine OECD MC (see margin no. 286). In addition Art. 11 
(6) OECD MC requires the source State to respect the “debt”-character of the creditor’s claim. 
Hence, Belgium will be unable to claim dividend withholding tax and should apply interest 
withholding tax on the excessive interest at the full domestic tax rate (15%). Whether that will be 
disadvantageous to the lender depends on the treaty rate that would have applied to a dividend. 
The fact that the excessive interest is recharacterized as a dividend for Belgian domestic law 
purposes and is added to the profit of the Belgian borrower is not precluded by Art. 11 (6) for the 
reasons mentioned in margin no. 302 regarding the Belgium/Netherlands treaty.  
 
6.2.3.2.2. Art. 26 and 54 BITC 
 
304. Under those provisions the Belgian tax authorities are only entitled to disallow the deduction 
of the interest expense to the extent that it does not accord with the “arm’s length”- principle as 
defined in such provisions. In view of the objectives of Art. 11 (6) OECD MC these provisions do 
not create particular problems. Under all treaties containing a type of Art. 11 (6)-clause Belgium 
is allowed to deny the deduction of the excessive interest to the extent that it does not comply 
with the “arm’s length”- test and to apply its domestic interest withholding tax rates without 
restriction by virtue of Art. 11 (2), i.e. at the full 15% domestic rate. Where a treaty is at stake, 
however, Art. 11 (6) imposes a heavier burden of proof on the tax authorities than under domestic 
law in that they must prove that the “special relationship” has caused the parties to agree to a non 
“arm’s length”- interest rate. As mentioned before under Art. 26 BITC no such burden is 

                                                                                                                                                              
having due regard to the other provisions of the treaty (Art. 9) when adding the excessive interest to the profit of the 
borrower.  
714 Concurring : De Munter, M., Interesten, Het nieuwe Belgisch-Nederlands dubbelbelastingverdrag, Een 
Artikelsgewijze Bespreking, Larcier, 2001, Peeters, B. (ed.), 252. 
A case in point is a shareholder or director’s loan made by an Italian resident to a Belgian stock company (see Art. 10 
(3) and 11 (7) Belgium/Italy treaty). It could be argued that the excessive interest can never enter into the “Interest”-
definition of Art. 11 (3) as Art. 11 (6) eliminates the application of Art. 11 altogether. That would lead to the absurd 
result that the excessive interest comes under Art. 21 OECD MC and cannot be taxed in the Source State, which is the 
opposite result of what Art. 11 (6) wants to achieve. In my view the better argument is that such interest is still “income 
from a debt claim” that is expressly eliminated from the “Dividend”- definition in Art. 10 (3) OECD MC and that Art. 
11 (6) must be construed as that Art. 11 (2) does not apply to the excessive interest. 
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imposed on the tax authorities and under Art. 54 BITC the burden of proof as to the “arm’s 
length”- character is shifted to the taxpayer.  
 
305. I have indicated that Art. 26 and 54 BITC can apply to transactions between enterprises that 
are not associated within the meaning of Art. 9 OECD MC and even between totally unrelated 
enterprises (see margin no. 271). To that extent such provisions conflict with Art. 9 and can be set 
aside by that provision. However, where excessive interest is at stake and the Belgian borrower 
has a “special relationship” with the lender that is a resident of the other Contracting State in the 
meaning of Art. 11 (6) OECD MC, Art. 11 (6) gives a legal basis to the Belgian tax authorities to 
adjust the profits of the Belgian borrower715. It is only where parties are not “associated 
enterprises” and no “special relationship” exist between them that a profit adjustment because of 
excessive interest is precluded by both Art. 9 and 11 (6) OECD MC.   
 
6.2.3.2.3. Art .198, 11° BITC 
 
306. This provision allows the Belgian tax authorities to deny the interest deduction if, amongst 
others, the debt/equity ratio of the borrower exceeds 7:1. As discussed above (see margin no. 
299), Art. 11 (6) does not offer a legal basis to recharacterize debt in equity but only allows an 
adjustment of the interest rate if it is not at “arm’s length”. Accordingly, where there is a “special 
relationship” between the Belgian borrower and a non-resident lender/enterprise (but not a 
relationship qualifying as one between “associated enterprises” within Art. 9 OECD) Art. 198, 
11° BITC cannot be applied since it conflicts with the provisions of both Art. 9 (allowing profit 
adjustments only for transactions between associated enterprises) and Art. 11 (6) (no adjustment 
possible in case of excessive debt/equity ratio). 
 
6.2.4. COMPATIBILITY OF “THIN CAPITALIZATION” RULES WITH ART. 24 (4) 
AND (5) OECD MC 
 
6.2.4.1. Discussion of Art. 24 (4) and (5) of the OECD MC 
 
6.2.4.1.1. Art. 24 (4) OECD MC 
 
307. Art. 24 (4) has been added to the OECD MC in 1977 and reads in its current form and 
relevant part as follows: “Except where the provisions of paragraph 1 of Article 9, paragraph 6 
of article 11, or paragraph 4 of Article 12, apply, interest, royalties and other disbursements paid 
by an enterprise of a Contracting State to a resident of the other Contracting State shall, for the 
purpose of determining the taxable profits of such enterprise, be deductible under the same 
conditions as if they had been paid to a resident of the first-mentioned State (…)”. 
 
308. Art. 24 (4) OECD MC aims at protecting enterprises of a Contacting State against a less 
advantageous tax treatment in connection with the payment of certain disbursements made to a 
resident of the other Contracting State. It precludes the State of residence of the enterprise making 
the payment from applying domestic rules on deductibility of expenses which treat payments to 
non-residents less favorably than payments made to residents of the State where the enterprise is 
established. Art. 24 (4) – like Art. 24 (5) which is discussed below (see 6.2.4.1.2.) – is a clause 
that protects against so-called indirect discrimination against non-residents716. Unlike Art. 24 (1) 
                                                      
715 Denys, L., Over het prima facie parallelisme van sommige bepalingen in belastingverdragen en intern fiskaal recht, 
Fiskofoon, 1978, 20. 
716 van Raad, K., Nondiscrimination in International Tax Law, Series on International Taxation, no. 6, Kluwer, 1986, 
173.  
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and (3) OECD MC which target at direct discrimination717, Art. 24 (4) and (5) OECD MC do not 
focus on the non-resident taxpayer himself as the subject of the discrimination but on another 
person, i.e. the resident enterprise making the disbursements to the non-resident person (Art. 24 
(4) OECD MC)  or the resident enterprise owned or controlled by non-residents (Art. 24 (5) 
OECD MC). Since “thin capitalization”- rules often disallow the deduction of interest only if the 
payment is made to a person who is not a resident of the state of the borrower (see margin no. 
254), they obviously give rise to a potential conflict with art. 24 (4) OECD. 
 

a. Interpretation of the term “interest” 
 

309. Some countries applying “thin capitalization”- rules treat that part of the interest which 
relates to the excessive debt financing (or that is adjusted because the interest rate is not at “arm’s 
length”) as a dividend which consequently is not deductible from the borrower’s taxable profit718. 
The application of such domestic provisions to a situation covered by a tax treaty gives rise to a 
first issue of interpretation of Art. 24 (4) OECD MC as that provision applies to “interest”. The 
question is whether the characterization of what is under civil law a payment of interest as a 
dividend for tax law purposes excludes any potential application of Art. 24 (4) OECD MC. The 
OECD Thin Cap Report surprisingly does not shed any light on this question. There are several 
ways to interpret the term “interest” in Art. 24 (4) OECD MC.  
 
310. A first interpretation starts with the finding that the term “interest” is not defined in Art. 24 
(4). Consequently, for its meaning Art. 3 (2) OECD MC refers to the domestic tax laws of the 
State applying the treaty, unless the context of the treaty requires otherwise. If one construes the 
term “context” in Art. 3(2) as referring to the internal context of the treaty  (see margin no. 50), 
one is guided to the definitions of “interest” and “dividends” as used in Art. 11 (3) and 10 (3) 
OECD MC. This raises a further problem as the terms “interest” and “dividends” used in these 
Articles are, according to the unambiguous terms of those Articles, restricted to the application 
only of those Articles. An important aspect of the internal context of a treaty is the connection 
between the Articles of the treaty. Here, there is no obvious connection between the definition of 
“interest” in Art. 11 (3), the purpose of which is to define the income that could be subject to 
interest withholding in the source State on a account of the lender, and Art. 24 (4) which aims at 
avoiding discrimination of the paying enterprise719. Thus the treaty does not seem to require the 
use of the “interest”- definition of Art. 11 (3) for purposes of interpreting Art. 24 (4) OECD MC. 
Consequently, the first interpretation leads to the conclusion that the treaty context does not 
forbid the application of the domestic law definition. The domestic recharacterization of interest 
as a dividend is therefore to be upheld for purposes of interpreting Art. 24 (4) and Art. 24 (4) 
OECD MC cannot prevent a discrimination720. This conclusion is endorsed by some authors721.  
                                                      
717 Direct discrimination occurs when a person’s circumstances result in discrimination against that person. Art. 24 (1) 
OECD MC (the non-discrimination clause on foreign nationality) and Art. 24 (3) OECD MC (the non-discrimination 
clause against permanent establishments) are clauses preventing direct discrimination: they forbid discrimination 
against the foreign national c.q. the non-resident himself.  
718 Examples of countries treating the interest as dividends or distributions are Belgium (Art. 18, 4° BITC); Germany; 
Spain; United Kingdom under pre 2004-regime. Examples of countries disallowing the interest as a deduction without 
recharacterization are: Australia, Canada and France (for details see Kesti, J. European Tax Handbook 2005, I.B.F.D., 
2005, 251, 617 and 728; Avery Jones, J., et alia, Credit and Exemption under Tax Treaties in Cases of Differing Income 
Characterization, European Taxation, 1996, 127 and 129).  
719 As indicated above (see margin no. 267), the fact that the definitions of dividends and interest in Art. 10 (3) and 11 
(3) include the expression “as used in this Article” does not always lead to the conclusion that such definitions are 
restricted to those two Articles. 
720 The UK Court of Appeals came to the same conclusion in the Memec-case involving Art. 10 and 23 B OECD MC 
((1998) S.T.C. 754). The “dividend”- Article of the 1964 UK/Germany tax treaty contained a definition of dividend in 
line with Art. 10 (3) of the OECD MC including the expression “as used in this Article”. The issue was whether the 
term “dividend” used in the relief Article of the treaty – a term which was not further defined – was to be interpreted in 
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311. A second interpretation is not based on a narrow reading of the internal context of the treaty 
but takes a broader view of the term “context” as referring also to the object and purpose of the 
treaty provision that is to be construed. Some authors therefore favor a contextual interpretation 
of the term “interest” in Art. 24 (4) by reference to the definitions of Art. 11 (3) and 10 (3) but 
only to the extent that the internal law of the source State would recharacterize interest into 
dividend equally for all payments irrespective whether they are made to non-residents or 
residents722. While I agree that the object and purpose of the treaty Article being construed may 
justify a contextual interpretation (see margin no. 310), I do not follow the conclusion reached by 
those authors in this particular case. If the characterization of interest as a dividend applies to 
non-resident and resident recipients and assuming that all other conditions for non-deductibility 
are equal, there is no discrimination on the basis of the residence of the recipient and Art. 24 (4) 
is irrelevant. Also, using the definitions of Art. 11 (3) and 10 (3) does not necessarily result in 
Art. 24 (4) becoming applicable. Art. 10 (3) providing for the definition of “Dividend” refers in 
fine to any income from “other corporate rights which is subjected to the same taxation 
treatment as income from shares by the laws of the State in which the company making the 
distribution is a resident”. As discussed earlier (see 6.2.2.1.) the OECD has given a narrow 
interpretation of this expression in the Thin Cap Report and the OECD MC Commentary and 
limits the term “other corporate rights” to disguised equity contributions, i.e. those loans 
whereby the lender effectively shares the entrepreneurial risk run by the borrowing company. 
Under such a narrow definition, which this study accepts, interest paid on a loan which is 
characterized as equity for income tax purposes only because a fixed debt/equity ratio is exceeded 
is not to be regarded as a dividend under Art. 10 (3) and retains its character as “income from a 
debt-claim” under Art. 11 (3) (see supra 6.2.2.1.) and thus in a contextual interpretation also for 
purposes of Art. 24 (4). However, even if one accepts such a narrow interpretation of Art. 10 (3) 
in fine OECD MC, one may not forget that many countries deviate from the OECD MC in their 
definition of “dividends” and instead of referring to income from corporate rights which is taxed 
like a dividend in the source State apply a more comprehensive definition such as “any income –
even if paid in the form of interest – that is subject to the same tax treatment as income from 
shares in the state of residence of the company paying the income”723. Where Art. 24 (4) is 
included in a tax treaty that provides for such a modified definition of the term “dividends”, a 
contextual interpretation of the term “interest” in Art. 24 (4) leads to the conclusion that any 
income which is characterized as a dividend under the “thin capitalization”- rules of the State of 
residence of the borrower is a dividend for purposes of Art. 24 (4) and thus that Art. 24 (4) does 
not prevent the discrimination.  
 
312. I favor a third interpretation of the term “interest” in Art. 24 (4) OECD MC. Art. 3 (2) 
OECD is itself a treaty provision. Its interpretation itself is subject to the general rule of 

                                                                                                                                                              
accordance with the UK internal law provisions on underlying tax credit or whether the definition of the “dividend”- 
Article was to be used for purposes of the relief Article of the treaty as well. The Court of Appeals held that the 
coherent drafting of the treaty and the protocol indicated that the absence of a definition of dividend in the relief Article 
and the consequent application of Art. 3 (2) OECD MC – i.e. the UK internal law meaning of dividend - were intended. 
The case is discussed by Avery Jones, J., et alia, The Definition of Dividend in the Double Taxation Relief Article, 
British Tax Review, 1999, 163. 
721 Sommerhalder, R., Approaches to Thin Capitalization, European Taxation, 1996, 93; de Hosson, F., Michielse, G., 
Treaty Aspects of the “thin capitalization” issue – A review of the OECD Report, Intertax, 1989, 483. 
722 Adonnino, P., Non-discrimination Rules in International Taxation, General Report; Cah. Dr. Fisc. Int., LXXVIIIb, 
Florence IFA Congress 1993, Kluwer, 64; van Raad, K., Nondiscrimination in International Tax Law, Series on 
International Taxation, no. 6, Kluwer, 1986, 178. 
723 Belgium uses that definition (or a variant) in about 50% of its treaties. Also Italy uses a similar expression in recent 
treaties (Gusmeroli, M., Russo, M., Italian Thin Capitalization Rules, Tax Treaties and EC Law: Much Ado About 
Something, Intertax, 2004, 510). See also the Canadian RMM-case discussed supra 4.2.5. 
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interpretation of Art. 31 VC  (see margin nos. 39 and 49). The ordinary meaning of the term 
“interest” refers to compensation for funds borrowed, i.e. income generated by a debt-claim. The 
object and purpose of Art. 24 (4) is to ensure that a Contracting State treats all enterprises alike, 
irrespective whether they pay disbursements to non-residents or to residents. To that effect Art. 
24 (4) precludes the application of more favorable domestic law rules on deductibility of, inter 
alia, interest paid to residents than those on deductibility of interest paid to non-residents I 
consider the protection of a taxpayer against discrimination an essential right of the taxpayer and 
the prevention of discrimination essential to achieve the treaty’s primary objective, i.e. the 
promotion of international trade, economic activity and movement of capital and persons. It is 
clear that where a non-resident taxpayer or transactions involving non-residents are treated less 
favorably than resident taxpayers or transactions involving residents, the realization of the 
treaty’s primary objective becomes illusory. The interpretation of Art. 3 (2) OECD MC must be 
subordinated to the general rule of interpretation of the VC each time that the application of a 
domestic law meaning leads to a result that is unreasonable, unfair or violates the clear object and 
purpose of the provision being construed. Also as indicated earlier (see margin no. 50), the 
exception laid in Art. 3 (2) (“unless the context otherwise requires”) must not receive a narrow 
interpretation and the term “context” includes both the internal and external context of the treaty. 
An interpretation of Art. 3 (2) to the effect that a Contracting State can render Art. 24 (4) 
inoperative by characterizing a payment which is clearly an interest payment for civil law 
purposes as a dividend for tax purposes (by introducing a fiction to that extent in its domestic tax 
law) is not an interpretation of the undefined treaty term “interest” in good faith in accordance 
with the ordinary meaning of the term and in light of the object and purpose of Art. 24 (4) OECD 
MC. Also, such interpretation frustrates the object and purpose of Art. 24 (4) as the taxpayer fails 
to get the protection to which he is entitled under Art. 24 (4) and the promotion of international 
trade and investment and movement of persons is hampered. All those considerations militate 
against the use of the domestic law characterization of the payment as a dividend under Art. 3 (2). 
It is further believed that the interpretation of the term “interest” in accordance with its ordinary 
meaning is supported by the context of Art. 24 (4) itself. Art. 24 (4) applies to “interest, royalties 
and other disbursements”. According to authoritive publicists the term “other disbursements” 
must be construed broadly as meaning any payment in the nature of a consideration for goods or 
services received other than interest or royalties that have a bearing on the determination of the 
profit of the paying enterprise724. Such broad interpretation is appropriate in view of the object 
and purpose of Art. 24 (4). It cannot be denied than an interest payment, even it is characterized 
as a dividend for domestic tax law purposes, still qualifies as “another disbursement” because it is 
still a payment for a financial service. In summary, I favor an interpretation according to which 
the term “interest“ in Art. 24 (4) is given its ordinary meaning, i.e. its civil law meaning 
(compensation for monies lent/income generated by a debt-claim). Such interpretation has the 
advantage that “thin capitalization”- rules can be tested against the Non-Discrimination Article 
regardless of whether a State simply disallows the interest on the excessive debt as a deductible 
expense or recharacterizes it as a dividend.  
 
313. In any event I believe that where internal “thin capitalization”- rules lead to a profit 
adjustment which does not respect the “arm’s length”- standard laid down in with Art. 9 (1) 
OECD MC, the excessive interest or the interest paid on the excessive debt should still be treated 
as interest for purposes of Art. 11 (3) and thus as interest for purposes of Art. 24 (4) OECD MC. 
The treaty context requires that in such case no use is made of the domestic law fiction as it is not 
in accordance with the treaty. 
  

                                                      
724 Vogel, K., Klaus Vogel on Double Taxation Conventions, 3rd edition, Kluwer, 1997, 1326; van Raad, K., 
Nondiscrimination in International Tax Law, Series on International Taxation, no. 6, Kluwer, 1986, 175.  
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314. If the Contracting State of the paying enterprise does not want its “thin capitalization”- rules 
to be set aside by Art. 24 (4) it must have recourse to other options than an interpretation 
according to its domestic law fiction. Several options are available. A Contracting State can 
refrain from including Art. 24 (4) (and eventually Art. 24 (5)) in its tax treaties725. Also, it can 
make a reservation in its treaties to allow the application of its “thin capitalization”- rules, 
notwithstanding the inclusion of Art. 24 (4) and (5)726. And finally it can amend the text of Art. 
24 (4) and (5) to ascertain that it does not apply to interest recharacterized as a dividend under its 
domestic than capitalization rules727. 
 
315. Since a State cannot rely on its domestic rules that recharacterize interest as a dividend 
which apply at the time a treaty was entered into for purposes of interpreting Art. 24 (4), absent 
specific provisions to the contrary in the tax treaty, a fortiori a State cannot do so if such a 
domestic law fiction is enacted subsequent to the conclusion of a tax treaty including Art. 24 (4) 
OECD MC. It has been argued above that where later changes in domestic law seriously impair 
the balance of the treaty (i.c. the allocation of taxing rights) the exception laid down in Art. 3 (2) 
(“unless the context requires otherwise”) as well as the principle of good faith set forth in Art. 31 
VC and the provisions of Art. 26 and 27 VC prevent a Contracting State from effectively 
applying its domestic law definitions or fictions for purposes of interpreting undefined treaty 
terms in an ambulatory manner (see supra 2.2.1.1.4.). I see no reason why that conclusion should 
be different in case of later changes in domestic laws which erode the commitments undertaken 
by a State under the Non-Discrimination Article. 
 

b. Interpretation of the expression “Under the same conditions” 
 
316. The disbursements made by an enterprise resident of a Contracting State to a non-resident of 
that State must be deductible under the same conditions as if they had been paid to a resident of 
the State of the paying enterprise. The comparison to be made is between payments to resident 
and non-resident recipients in relation to the effect of the payment on the taxable basis of the 
payer. The term “conditions” in this context therefore refers to the prerequisites for the deduction 
of the disbursements. As the expression used is “same conditions” the prerequisites with respect 
to payments to non-residents must be completely equal to those applying to payments to 
residents. I agree with K. van Raad that it appears reasonable to exclude from these conditions 
those which are narrowly related to the residence status of the comparable recipient, such as full 
tax liability728. Thus, a rule of domestic law restricting the deduction of payments to those made 
to persons who are subject to full tax liability in the residence State of the paying enterprise 
infringes Art. 24 (4) OECD MC since such amounts to denying deduction of payments made to 
non-residents as the latter are not subject to full tax liability in the State of residence of the payer. 
If, however, payments made to residents that are benefiting from a special tax regime are not 

                                                      
725 Such is the practice of Canada in most of its tax treaties (see e.g. Art. 24 of the  Belgium/Canada tax treaty. New 
Zealand does even not include a Non-Discrimination Article in some of its tax treaties (see e.g. Belgium/New Zealand 
and exchange of notes). 
726 France has made a reservation on Art. 24 (4) OECD MC because it wishes to be able to apply its domestic “thin 
capitalization “- rules in a treaty situation (OECD MC Commentary Art. 24 §70). That reservation is reflected in many 
French tax treaties (see Opinion of Commissaire du Gouvernement Bachelier in the Andritz-case, Conseil d’Etat, 30 
December 2003, RJF, 2004, 170). Spain applies a similar practice (see Protocol to Belgium/Spain tax treaty). New 
Zealand follows a general practice of completing the Non-Discrimination Article in its tax treaties (where the Article in 
included) by a proviso that permits the application of domestic laws applying to non-residents that are “reasonably 
designed to prevent or defeat the avoidance or evasion of  taxes” (Jackson, A., Smith, A., CFC Legislation, Tax 
Treaties and EC Law, Lang, M., et alia (eds.), Kluwer Law International, 2004, 483).  
727 This is exceptionally done in Belgian tax treaties. See e.g. Art. 24 (4) of Belgium/Ukraine tax treaty. 
728 van Raad, K., Nondiscrimination in International Tax Law, Series on International Taxation, no. 6, Kluwer, 1986, 
176. 
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deductible the disallowance of payments made to non-residents enjoying a similar special tax 
regime abroad does not violate Art. 24 (4). The non-residence status of the recipient is the 
necessary but sufficient requirement for Art. 24 (4) OECD MC to apply. If non-residence is one 
of the several cumulative conditions resulting in a less favorable deduction for the paying 
enterprise Art. 24 (4) is infringed729. For instance, if a rule restricts deduction of payments made 
to non-residents enjoying a preferential tax regime while excluding residents enjoying a similar 
tax regime from its scope, the rule is incompatible with Art. 24 (4).   
 
317. It follows that “thin capitalization”- rules that disallow the deduction of interest on 
excessive debt (or the payment of non “arm’s length” interest) or that recharacterize such 
payments as distributions of dividends only if such payments are made to non-resident lenders are 
prohibited under Art. 24 (4) OECD MC, save for the application of the exception discussed 
hereafter sub c).  
 

c. Interpretation of the expression “Except where the provisions of paragraph 1 of 
Art.9, paragraph 6 of Art. 11 (…) apply” 

 
318. According to the express terms of Art. 24 (4) OECD MC profit adjustments that have been 
made in accordance with the provisions of Art. 9 (1) or 11 (6) OECD MC leave the non-
discrimination Article unaffected. That means that even where the “thin capitalization”- rules of 
a State, regardless whether they result in a disallowance of a deduction or in a recharacterization 
of debt as equity and interest as dividend, operate only in relation to payments made to non-
residents, they do not infringe Art. 24 (4) if they respect the conditions of Art. 9 (1) or 11 (6) (see 
supra 6.2.1.2. and 6.2.3.)730. It follows that where “thin capitalization”- rules do not to respect the 
“arm’s length”- principle and relate only to payments made to non-residents, such rules are 
incompatible with Art. 24 (4) OECD MC731. 
 
6.2.4.1.2. Art. 24 (5) OECD MC 
 
319. Article 24 (5) has been included in the first version of the OECD MC in 1963 and reads in 
its current form as follows: “Enterprises of a Contracting State, the capital of which is wholly or 
partly owned or controlled, directly or indirectly, by one or more residents of the other 
Contracting State, shall not be subjected in the first-mentioned State to any taxation or any 
requirement connected therewith which is other or more burdensome than the taxation and 
connected requirements to which other similar enterprises of the first-mentioned State are or may 
be subjected”. 
 
320. Art. 24 (5) OECD MC aims at protecting enterprises of a Contracting State against a less 
advantageous tax treatment on the ground of its capital being owned or controlled by residents of 
the other Contracting State. According to the OECD Thin Cap Report Art. 24 (5) aims broadly at 
preventing “tax protectionism”, i.e. the deterrence by tax measures of investment from outside 
the country732. Art. 24 (5) forbids discriminatory taxation which is caused by the capital 

                                                      
729 Vogel, K., Klaus Vogel on Double Taxation Conventions, 3rd edition, Kluwer, 1997, 1327. 
730 Vogel, K., Klaus Vogel on Double Taxation Conventions, 3rd edition, Kluwer, 1997, 1325; Avery Jones, J., et alia, 
The Non-Discrimination Article in Tax Treaties, European Taxation, 1991, 343. 
731 OECD, Thin Capitalisation, OECD, Paris, 1986, § 66 a); OECD Commentary on Art. 24 §56; Roels, J., Non-
Discriminatie, Het nieuwe Belgisch/Nederlands dubbelbelastingverdrag, Artikelsgewijze bespreking, Peeters, B. (ed.) 
Larcier, 2001, 564; Piltz, D., International Aspects of Thin Capitalization, General Report, Cah. Dr. Fisc. Int., 
LXXXIb, IFA Geneva-Congress 1996, 133; de Hosson, F., Michielse, G., Treaty Aspects of the “thin capitalization” 
issue – A review of the OECD Report, Intertax, 1989, 479 and 483.  
732 The OECD Thin Cap-report § 66 b). 
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ownership by non-resident shareholders or partners. The clause does not protect enterprises 
owned or controlled by foreign shareholders or partners against discrimination generally when 
there is no causal connection between the different tax treatment and the ownership by non-
residents733. Art. 24 (5) – like Art. 24 (4) – is a provision that protects against indirect 
discrimination against non-residents. Art. 24 (5) does not focus on the non-resident taxpayer 
himself as the subject of the discrimination but on another person, i.e. the resident enterprise 
which is controlled by non-resident shareholders or partners. Consequently, the protection against 
discrimination under Art. 24 (5) does not extend to the non-resident shareholders or partners734. 
Accordingly, Art. 24 (5) does not allow a foreign shareholder of a company resident in a 
Contracting State to claim e.g. the same withholding tax exemptions on distributions and 
payments by the controlled company as those applicable to those made to residents shareholders. 
Equally Art. 24 (5) does not offer protection against “Limitation on Benefits”-provisions denying 
the reduction of withholding tax in the source State where the shareholder of the paying company 
is under foreign control (e.g. Art. 12A (1) (b) of Belgium/USA tax treaty (see infra 7.2.2.3.)735. 
Such provisions concern the shareholder receiving the payment, not the company making the 
payment. 
 

a.  Interpretation of the expression “(…) the capital of which is wholly or partly owned 
or controlled, directly or indirectly (…)” 

 
321. According to K. van Raad where “ownership” refers to capital participation, “control” may 
involve other means of influence, such as voting arrangements, the right to appoint directors etc. 
The juxtaposition of the terms “ownership” and “control” along with the use of the terms “wholly 
or partly” suggests that no precise definition of foreign influence has been intended and that a 
margin of discretion is left to the Contracting States as long as they treat residents and non-
residents consistently736. I have suggested above (see 6.2.1.4.1.) that terms like “participation in 
capital”; “control” etc. should preferably be construed according to reliable criteria such as those 
set forth in Art. 5-15 BCC. It follows from the use of the terms “wholly or partly” that the extent 
to which ownership or control is exercised by a non-resident shareholder or partner is not 
decisive. Obviously, a mere creditor relationship cannot qualify as one of ownership or control of 
capital737. In such case Art. 24 (4) may, however, apply if interest payments to non-resident 
creditors are treated differently than those made to residents. 
 

b.  Interpretation of the expression “shall not be subjected in the first-mentioned State to 
any taxation or any requirement connected therewith which is other or more 
burdensome” 

 
322. According to K. Vogel this expression, which appears also in the nationality discrimination 
clause of Art. 24 (1) OECD MC, bears on the entire relationship between a taxpayer and the tax 
authorities in regard to his tax liabilities738. If that is true it means that the provision protects a 
foreign controlled or owned enterprise against discrimination that affects: (i) the determination of 
its tax base (including deductions; exemptions; relief etc.), the assessment method and the tax 

                                                      
733 Vogel, K., Klaus Vogel on Double Taxation Conventions, 3rd edition, Kluwer, 1997, 1331.  
734 Vogel, K., Klaus Vogel on Double Taxation Conventions, 3rd edition, Kluwer, 1997, 1330; van Raad, K., 
Nondiscrimination in International Tax Law, Series on International Taxation, no. 6, Kluwer, 1986, 186; OECD MC 
Commentary on Art. 24, § 57. 
735 Avery Jones, J., et alia, The Non-Discrimination Article in Tax Treaties, European Taxation, 1991, 340. 
736 van Raad, K., Nondiscrimination in International Tax Law, Series on International Taxation, no. 6, Kluwer, 1986, 
190. 
737 Vogel, K., Klaus Vogel on Double Taxation Conventions, 3rd edition, Kluwer, 1997, 1330. 
738 Vogel, K., Klaus Vogel on Double Taxation Conventions, 3rd edition, Kluwer, 1997, 1295 and 1330. 
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rate; (ii) the compliance requirements imposed on the taxpayer (filing; keeping of returns; 
submission of evidence etc.) and (iii) the rules of procedure and in particular the rules on the 
methods of proof. The OECD Commentary on Art. 24 (1) only partially confirms that conclusion. 
It states that the above quoted expression means that there must be identitical treatment as regards 
the basis of charge, the method of assessment, the rate and the formalities connected with 
taxation739. There is no mention of e.g. the application of procedural rules and the methods of 
proof. On the contrary in the Commentary on Art. 24 (5), the OECD urges to indicate that: “In the 
case of transfer pricing enquiries, almost all Member countries consider that additional 
information requirements which would be more stringent than the normal requirements, or even 
a reversal of the burden of proof, would not constitute discrimination within the meaning of the 
Article”740. It is worth noting that this statement, although mentioned in the Commentary on Art. 
24 (5), refers to the whole Non-Discrimination provision. While this may be the reflection of the 
practices of the majority of the OECD Member countries I find it hard to reconcile that position 
with the notion of non-discrimination. However, one is limited by the wording of  Art. 24 (5) 
OECD MC. One can argue that the more burdensome administration and proof required from the 
taxpayer is not caused by the foreign control or ownership of the company, but by the fact that the 
company conducts business with affiliated non-resident companies and thus that Art. 24 (5) is 
indeed not relevant. It is strange that according to the OECD Commentary such is the view of 
most Member Countries, while no Member Country seems to have made an observation on that 
part of the Commentary. In fact it seems that historically Switzerland was the only country that 
opposed the view of the other Member Countries741 but that distinct view is not reflected in the 
Commentary on Art. 24 while the Commentary still recognizes that there is no unanimity 
amongst its Member Countries.  

 
c.  Interpretation of the expression “other similar enterprises of the first-mentioned 

State” 
 
323. The interpretation of the expression “other similar enterprises of the first-mentioned State” 
concerns the question which is the right comparator with which the enterprise resident of 
Contracting State A but owned or controlled by residents of Contracting State B is to be 
compared. At first glance there are two possible interpretations of that expression which are 
obviously not unreasonable. Under a first interpretation the comparison is with an enterprise 
resident of Contracting State A but owned or controlled by residents of Contracting State C, i.e. 
with a domestic enterprise that is owned or controlled by third States residents. Under a second 
interpretation the comparison is to be made with an enterprise resident of Contracting State A 
which is owned or controlled by residents of Contracting State A, i.e. with an enterprise that is 
domestically owned or controlled742.  
 
324. The Commentary on Art. 24 (5) OECD MC is not particularly helpful in this respect. It 
essentially makes it clear that the Article aims at protecting the enterprise against discrimination 
because it is owned or controlled by non-residents and not at ensuring equal treatment of the 
                                                      
739 OECD MC Commentary on Art. 24, § 10. 
740 OECD MC Commentary on Art. 24, § 59. 
741 OECD, International Tax Avoidance and Evasion, Double Taxation Conventions and the Use of Base Companies, 
Issues in International Taxation, n° 1, OECD, Paris, 1987, § 95-97. 
742 Many US tax treaties do not leave any room for argument because they specify that the comparison is with 
domestically owned enterprises. See e.g. Art. 24 (3) of the Belgium/USA tax treaty (“…shall not be subjected in the 
first-mentioned State to any taxation or any requirement connected therewith which is other or more burdensome than 
the taxation and connected requirements to which a company of the first-mentioned State that carries on the same 
activity and the capital of which is wholly owned or controlled by one or more residents of the first-mentioned state are 
or may be subjected.”). It would, for the reasons explained below, be wrong to attach consequences to an a contrario 
reading of the provision of US tax treaties.  
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foreign shareholder vis-à-vis the domestic shareholder743. I also believe that the OECD Thin Cap 
Report in stating that Art. 24 (5) aims at preventing tax protectionism does not offer a decisive 
answer to the interpretation problem, although the term “tax protectionism” - which is described 
as referring to measures hostile to investments from outside the country - could give an indication 
that the OECD rather favors the second interpretation. 
 
325. The first interpretation narrows the scope of the provision significantly. Most often the State 
of residence of the enterprise when it has enacted tax rules that discriminate foreign owned or 
controlled enterprises against domestically owned or controlled enterprises, shall not within the 
first category of tax rules distinguish any further between the State of residence of the controlling 
shareholders or partners. In most, if not all, instances all foreign owned or controlled companies 
will be treated alike744. The first method of interpretation thus leads to a result that deprives Art. 
24 (4) of practical effect. 
 
326. The second interpretation, which as said above finds some support in the OECD Thin Cap 
Report, is further supported by the rejection of an amendment to the UN Model Convention. 
Strong opposition was voiced by some UN Member countries (which were all OECD Member 
countries as well) against an amendment proposed by some others to have the comparison made 
with enterprises owned by third state residents (Art. 24 (5) UN Model Convention)745. This 
suggests that those countries believe that the correct comparison under Art. 24 (5) OECD MC is 
with an enterprise that is domestically owned or controlled. Several publicists share that view746 
and, as will be discussed hereafter, case law of the Supreme Courts of several European Countries 
have confirmed this interpretation (see margin nos. 329-330).    
 
327. In “thin capitalization”- matters a third interpretation is also conceivable. Such 
interpretation also considers the tax status of the shareholder of the foreign owned or controlled 
enterprise in the State of residence of such enterprise. The interpretation is based on the finding 
that “thin capitalization”- rules take account of the coherence of the tax system applied by the 
State of the borrowing enterprise to interest income. That State allows the borrower to deduct the 
interest paid to a shareholder in all instances where that shareholder is subject in the State of 
residence of the borrower to unlimited (shareholder is a resident of the State of the borrower) or 
limited tax liability (shareholder has a permanent establishment in State of the borrower) on the 
interest. Under this interpretation the foreign owned or controlled enterprise is only an “other 
similar enterprise” in the meaning of Art. 24 (5) OECD MC if its foreign shareholders are either 
residents of the State of residence of the enterprise under the tie breaker rule of Art. 4 (2) or (3) 
OECD MC or subject to limited tax liability in that State because they have a permanent 
establishment there to which the financing is connected. This reasoning was followed by the 
Court of Appeals of Nantes in the Andritz-case, a “thin capitalization”- case under the 
France/Austria tax treaty, and seems to have been developed earlier by the Commissaire du 

                                                      
743 OECD Commentary Art. 24 § 57. 
744 Exceptionally the state of residence of the enterprise A may in a tax treaty with the State of residence of its 
controlling shareholders (State X) give a tax advantage to that enterprise that is unavailable under its domestic tax laws. 
If one favors the first interpretation the question then arises whether the comparison is with an enterprise resident of 
State A owned by shareholders of State X or enterprises of State A owned by shareholders residents in other countries 
than State X. Presumably, the answer is that “similar circumstances” does not refer to companies that have received a 
tax advantage under a tax treaty and that the comparison is with enterprises owned or controlled by third country 
shareholders, other than State X residents.  
745 Avery Jones, J., et alia, The Non-Discrimination Article in Tax Treaties, European Taxation, 1991, 339. 
746 Vogel, K., Klaus Vogel on Double Taxation Conventions, 3rd edition, Kluwer, 1997, 1331-1332;  Michielse, G., 
Treaty Aspects of Thin Capitalization, Bull. I.B.F.D., 1997, 571; Avery Jones, J., et alia, The Non-Discrimination 
Article in Tax Treaties, European Taxation, 1991, 338-340.  
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Gouvernment to the French Conseil d’Etat in the SAS-case747. Under the then prevailing Art. 212 
(1) (a) of the French CGI, the deductibility of interest paid to controlling shareholders was limited 
to interest paid on loans not exceeding 1,5 times the borrowing company’s share capital. This rule 
did not apply to interest paid to parent companies that meet the conditions for the participation 
exemption regime on dividends (Art. 145 CGI). To qualify for that regime the parent must hold at 
least 5% of the subsidiary’s share capital and must be subject to French corporate tax. 
Accordingly, non-French parent companies do not qualify unless they have a French permanent 
establishment. This leads to a different tax treatment of French subsidiaries depending on the 
residence of their parent companies. Andritz was a French company owned for 99% by Austrian 
shareholders with no French permanent establishment and the deduction of the interest on the 
shareholder’s loan was denied on the ground that the Austrian shareholder was not a parent 
company in the meaning of Art. 212 (1) (a) jo. 145 CGI. The French subsidiary argued that the 
French “thin capitalization”- provision infringed the equivalent provision of Art. 24 (5) OECD 
MC included in the France/Austria tax treaty and that it had to be compared with a French 
company that is controlled or owned by French shareholders (i.e. the above second 
interpretation). However, the Court of Appeals agreed with the tax authorities and applied the 
third interpretation. It found that the Austrian shareholder had no permanent establishment in 
France in which the shares of Andritz were invested and that a result Andritz - if it was to be 
compared with a French company with French shareholders - was not in a similar position as a 
French subsidiary held by a French parent company. 
 
328. It is submitted that this third interpretation is not the correct one. It relies on the tax status of 
the parent company in the State of residence of the discriminated subsidiary, while Art. 24 (5) 
OECD only regards the subsidiary. In addition, it adds a condition to Art. 24 (5) OECD (i.e. the 
tax treatment of the parent in the State of residence of the subsidiary and the resulting 
requirement that the parent is subject to (un)limited taxation in the State of the subsidiary) which 
is not included in the text of the provision. This third interpretation of Art. 24 (5) OECD MC –
like the first one – significantly reduces the practical effects of the provision as the non-resident 
parent company will only exceptionally be in a similar position as a French parent company. Such 
will only be the case if the parent company were to have a French permanent establishment in 
which the shares are invested – for EU based companies that requirement in itself infringes the 
freedom of establishment laid down in Art. 43 EC-Treaty – or in the illusory case where the 
foreign parent were to have its seat of effective management in France under the tie breaker rule 
of Art. 4 (3) OECD MC. Where a treaty is open to more than one interpretation, one of which 
does and the other does not enable the treaty to have appropriate effects, interpretation in good 
faith and in light of the treaty’s object and purpose require that the former interpretation be 
adopted (see margin no. 18). Such militates in favor of the second interpretation. 
 
329. That second interpretation has over the last years been endorsed by several of the highest 
Courts in European countries, including the French Conseil d’Etat in the Andritz-case748. All 
                                                      
747 Administrative Court of Appeals Nantes, 13 March 2001, RJF, 7/01, no. 918); Conseil d’Etat, 16 February 1990, 
RJF, 4/90, no. 393 with opinion of the Commissiare du Gouvernment Martin. There is a similar decision under the 
France/Belgium tax treaty: Administrative Court of Appeals Nancy 10 October 2002, RJF, 2/03, no. 157. For further 
details on these cases see:  Olléon, L., Déductibilité des intérêts,Traité de Rome et Conventions Fiscales, RJF, 3/03, 
191 et seq.; De Waal, A., Les limites légales à la déduction des intérêts des comptes-courants d’associés à la lumière 
du droit conventionnel, R.D.A.I./I.B.L.J., 1994, 229 et seq..  
748 France: Conseil d’Etat, 30 December 2003, RJF, 3/04, 166 et seq. (For a discussion of the case see  Brokelind, C., 
Cross border intra-group financing in France after the Conseil d’Etat decisions of 30 December 2003, EC Tax 
Review, 2004, 186; Baranger, S., Supreme Court rules on Thin Capitalization Provisions, European Taxation, 2004, 
287); United Kingdom: High Court, Chancery Division, 24 November 2003, 6 International Tax Law Reports, 2004, 
416. The Inland Revenue also developed the third interpretation and argued that the UK tax treatment of the Japanese 
parent company of the UK subsidiary had to be taken into consideration in determining whether the UK subsidiary of a 
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those Courts thus require the comparison to be made with a company that is domestically owned 
or controlled. According to the French Conseil d’Etat the correct comparison requires that one 
considers the Austrian company to be hypothetically resident of France and then examines 
whether, all factual circumstances being equal, the Austrian company would qualify for the 
French participation exemption like a French parent company. The Conseil d’Etat found that such 
was the case since in view of its business activities the Austrian company would be subject to 
French corporate tax and it held more than 5% of the French subsidiary. Accordingly, 
discrimination under the equivalent of Art. 24 (5) OECD MC was held to be present. I agree with 
the reasoning of the French Conseil d’Etat. There is discrimination where the same situations are 
treated differently or where different situations are treated alike. The proper analysis of the same 
situation is that abstraction is made of the residence of the shareholder and that next is considered 
whether, if all other circumstances are equal, the French subsidiaries are treated differently. If the 
answer is that they are treated differently, it means that the discrimination is caused by the fact 
that its shareholders are foreigners.  
 
330. An even more complex question of what company is the correct comparator arises where the 
subsidiary that believes to be discriminated is indirectly held by a shareholder resident in a State 
with which the State of residence of the subsidiary has entered into a tax treaty. This question has 
been answered by the Finnish Supreme Administrative Court749. Two Finnish companies were 
owned indirectly by a US parent company. The intermediate holding companies in the chain 
included companies resident in Bermudas. Finland has a tax treaty with the USA but of course 
not with Bermudas. Under Finnish tax law two members of a group of companies can make 
group contributions to each other. These are deductible by the payer and taxable to the recipient. 
To constitute a group the two sister subsidiaries must be owned by a Finnish parent or by a parent 
that is resident in a State that has a tax treaty with Finland. As the two Finnish companies were 
directly held by a Bermudas company the Finnish tax authorities decided that they could not 
make group contributions between each other. The Finnish subsidiaries argued that this denial 
constituted an infringement of Art. 24 (4) of the 1989 Finland /USA tax treaty. That Article is the 
equivalent of Art. 24 (5) of the OECD MC which, as is indicated above, forbids discrimination of 
subsidiaries that are “directly or indirectly” owned or controlled by residents of the other 
Contracting State (i.e. the USA). The Court also followed the second interpretation and held that 
the proper comparison is therefore one between a Finnish company that is indirectly held by 
Finnish shareholders and a Finnish company indirectly held by US shareholders. The fact that the 

                                                                                                                                                              
Japanese company was discriminated against a UK subsidiary with a UK parent. As in the case at hand the Japanese 
parent would be subject to a different tax treatment in the UK, the Inland Revenue finally concluded that the were no 
proper comparators. That argument was rejected by the Court  (For a discussion of the case see Baker, Ph., Review of 
Recent Treaty Cases – Nat West II, Nec and SA Andritz, Bull. I.B.F.D., 2004, 210); Finland: Adminstrative Supreme 
Court , KHO 1992, B 509 and  510; Sweden:  Supreme Court, 19 November 1987 (the case is discussed by Kesti, J., 
Non-Discrimination Clause, European Taxation, 1988, 401); Netherlands: Hoge Raad 27 April 1994, BNB 1994/207, 
209. The Court held that a provision such as Art. 24 (5) OECD MC in the treaties with Sweden, Japan and the USA 
(the scope of which has been extended to all taxes under a provision like Art. 24 (6) OECD MC) precludes the levy of a 
capital duty upon a contribution of assets to a Dutch company by a shareholder in the other Contracting State, while 
such duty is not levied if the contributor were a Dutch (or EU based) shareholder. The cases are discussed by van Raad, 
K., Het non-discriminatie artikel (Nederlandse bijdrage), T.F.R., 1995, 265 and in the Opinion of Advocate-General 
Groeneveld re Hoge Raad 14 November 2003, T.F.R., 2005, 259-261.  
T. Wustenberghs rightfully concludes that under Belgian law the levy of capital duty on certain corporate 
reorganizations ex Art. 117 Belgian Registration Duty Code is overriden by Art. 24 (5) OECD MC if the contributor is 
resident of a Contracting State (outside the EU) provided of course that the scope of the non-discrimination Article of 
the particular Belgian tax treaty has been extended to other taxes than income taxes (Wustenberghs, T.,  
Registratierechten: anti-misbruikbepaling in (inter)nationale context, T.F.R., 2005, 216-217).    
749 Supreme Administrative Court, 22 June 2004, 7 ITLR, 2005, 288. The case is discussed by Hintsanen, L., Viitanen, 
P., Supreme Administrative Court Ruling on Finland/US Tax Treaty Non-Discrimination Clause, European Taxation, 
2004, 460.  
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Finnish companies were directly owned by a resident of a non-treaty country was held not to be 
decisive because of the “indirect ownership”-clause and the fact that the treaty imposes no 
requirements as to the State of residence of any intermediary holding companies in the chain. The 
domestic Finnish rule was deemed to be discriminatory and it was overridden by the Non-
Discrimination Article of the treaty. The outcome of the case is questionable if it is read in light 
of the decision of the Conseil d’Etat in Andritz. If one treats the indirect US shareholder as a 
hypothetical resident of Finland and then subsequently examines whether, all factual 
circumstances being equal, the subsidiaries would be eligible for the group contribution, the 
answer is that they are not eligible. Indeed, under Finnish internal law a Finnish company that is 
held directly by a resident of a non-treaty country (i.c. Bermudas) but indirectly by a Finnish 
company does not qualify for the group contribution treatment. The Finnish Court does not seem 
have pursued the analysis that far and confines itself to the finding that the treaty applies to 
indirect ownership structures. It correctly concludes that the right comparator is a Finnish 
subsidiary indirectly controlled by a Finnish parent, but it then pays no further attention to the 
direct shareholder of the Finnish subsidiary and the consequences that Finnish law attaches to 
such shareholder, presumably because the treaty does not impose any conditions with respect to 
that shareholder. I disagree with this approach. Because there is discrimination only if the same 
circumstances are treated differently,  one must indeed disregard the residence of the ultimate 
shareholder since the treaty applies to indirect shareholdings as well, but one may not disregard 
the other factual circumstances and the tax consequences attached thereto such as the residence of 
the direct owner of the subsidiary. The Finnish solution removes a discrimination and creates a 
new one; this time to the disadvantage of the Finnish subsidiaries that are indirectly held by a 
Finnish parent through a chain of holdings resident in non-treaty countries. Such reverse 
discrimination is not solved under the OECD MC.   
 

d.  The relationship between Art. 24 (4) and Art. 24 (5) OECD MC 
 

331. Art. 24 (5) was included in the first OECD MC dating back to 1963. Art. 24 (4) on the other 
hand was included in the OECD MC of 1977. There are notable differences between the two 
provisions. Art. 24 (5) is drafted in very general terms and aims at preventing tax protectionism to 
use the expression of the OECD Thin Cap Report. According to the OECD Art. 24 (5) was not 
intended to deal with domestic measures introduced to prevent the transfer of profits in the guise 
of interest750. While that statement in the context of 1963 is probably true for thin capitalization 
measures senso strictu (i.e. those focusing on the debt/equity ratio), it is not correct for profit 
shifting under financing arrangements providing for interest rates that do not comply with the 
“arm’s length” standard because Art. 9 – which clearly targets at such maneuvers – was included 
in the 1963 OECD MC. Nevertheless the OECD recognizes that Art. 24 (5) is relevant to the 
“thin capitalization”- discussion751. Art. 24 (4) on the other hand is more specific in two respects. 
First, it only applies to payments of interest, royalties and other disbursements. Secondly, it 
provides for an exception where the State of the paying enterprise has made a profit adjustment in 
accordance with the “arm’s length”- principle. Art. 24 (5) does not provide for any of those 
particularities. However, it is possible to apply both non-discrimination rules to the same matter. 
For instance, where a “thin capitalization”- rule applies only to interest paid to non-resident 
controlling shareholders and not to a similar domestic shareholder both Art. 24 (4) and (5) are 
relevant to determine whether there is a discrimination forbidden by the treaty. This raises the 
question of the interplay between those two provisions. Different views have been expressed in 
this respect. 
 

                                                      
750 OECD, Thin Capitalisation, OECD, Paris, 1986, § 66 a).  
751 OECD MC Commentary on Art. 24, § 58. 
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332. According to the OECD, because of the aforementioned particularities, Art. 24 (4) is a lex 
specialis that prevails over Art. 24 (5). This view is shared by K. Vogel 752. If a thin capitalization 
rule is in accordance with Art. 9 (1) or 11 (6) OECD MC, Art. 24 (4) cannot bar the application of 
that rule, even if it only concerns payments to non-residents. According to that view, Art. 24 (5) 
is then no longer relevant for the discussion as Art. 24 (4) OECD MC eliminates the application 
of the internal rule. 
 
333. While it is true that Art. 24 (4) is more specific in relation to the deduction of interest, one 
could also argue that Art. 24 (5) is more specific in relation to interest paid to a shareholder 
resident in the other Contracting State. Another interpretation could thus be that Art. 24 (5) is a 
lex specialis that takes precedence over Art. 24 (4) in this particular set of facts or at least that 
Art. 24 (5) can apply in conjunction with Art. 24 (4)753. According to that view, if a thin 
capitalization rule is in accordance with Art. 9 (1) or 11 (6) OECD MC, Art. 24 (4) cannot 
preclude it from applying even if that rule only concerns payments to non-residents. But that rule 
must then subsequently been tested against Art. 24 (5) and Art. 24 (5) will prevent its application 
because the rule discriminates against companies owned or controlled by non-resident 
shareholders. 
 
334. It could be argued that such an interpretation is not an interpretation in good faith of Art. 24 
(5) read in its context as required by Art. 31 VC. Indeed, the better view is probably that Art. 24 
(5) should not be construed on its own but should be read together with Art. 9 (1) and Art. 11 (6) 
(contextual interpretation). On the ground that provisions of the OECD MC should not be 
construed as conflicting with each other, I therefore conclude that Art. 24 (5) should be read as 
including an inherent reference to the exception  provided for the application of Art. 9 (1) and 11 
(6) OECD MC754. Of course, it would be preferable to amend the text of Art. 24 (5) to bring it in 
line with the opening words of Art. 24 (4) OECD MC and to avoid this kind of interpretation 
issues. If my interpretation is correct, the result is that if a profit adjustment under a “thin 
capitalization”- rule in not hindered by Art. 24 (4) because it is in accordance with Art. 9 (1) or 
11 (6) OECD MC, Art. 24 (5) OECD MC cannot bar it either.  
 
335. I believe that my interpretation of Art. 24 (5) OECD MC is confirmed by the decision of the 
French Conseil d’Etat in the Andritz-case755. It should be emphasized that in this case the issue 
was not whether Art. 24 (4) prevails over Art. 24 (5) because the France/Austria treaty dated from 
1959 and the equivalent of Art. 24 (5) OECD MC was added thereto by a protocol dated from 
1970. The treaty thus predated the 1977 OECD MC and therefore did not include the equivalent 
of Art. 24 (4) OECD MC. The issue at stake, however, was whether the equivalent of Art. 24 (5) 
of the France/Austria tax treaty comprised an inherent reference to Art. 9 (1) OECD MC as it was 

                                                      
752 OECD, Thin Capitalisation, Paris, 1986, § 66 b); OECD MC Commentary on Art. 24, §58. Vogel, K., Klaus Vogel 
on Double Taxation Conventions, 3rd edition, Kluwer, 1997, 1329.  
Some authors argue that Art. 24 (4) prevails over Art. 24 (5) because Art. 24 (4) would only apply to 
shareholder/creditors while Art. 24 (5) would apply to payments to all creditors (Michielse, G., Treaty Aspects of Thin 
Capitalization, Bull. I.B.F.D., 1997, 572). That view is not correct. Rather the opposite is true. In thin capitalization 
matters Art. 24 (5) is only relevant for interest payments made by the borrowing subsidiary to its non-resident parent 
company/creditor, while under Art. 24 (4) the status of the creditor (apart from it being a non-resident) is of no 
relevance. 
753 Piltz, D., International Aspects of Thin Capitalization, General Report, Cah. Dr. Fisc. Int., LXXXIb, IFA Geneva-
Congress 1996, 133; de Hosson, F., Michielse, G., Treaty Aspects of the “thin capitalization” issue – A review of the 
OECD Report, Intertax, 1989, 483. 
754 Avery Jones, J., et alia, The Non-Discrimination Article in Tax Treaties, European Taxation, 1991, 344; Michielse, 
G., Treaty Aspects of Thin Capitalization, Bull. I.B.F.D., 1997, 572 (the author’s view is however based on the wrong 
assumption, see earlier footnote). 
755 Conseil d’Etat, 30 December 2003, RJF, 3/04, 166 et seq. 
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argued by the French tax authorities. To that effect the tax authorities relied on the OECD Thin 
Cap Report and § 58 of the OECD Commentary on Art. 24. At first view such is surprising 
because those materials relate to the interpretation of Art. 24 (4) of the OECD MC (not Art. 24 
(5)) and express the view that Art. 24 (4) prevails over Art. 24 (5) OECD MC. As said this 
discussion is irrelevant for the France/Austria tax treaty as it does not include the equivalent of 
Art. 24 (4) OECD MC. The French tax authorities nevertheless developed on the basis of these 
OECD materials the argument that there is hierarchy between Art. 24 (5) and Art. 9 (1) and that 
the latter provision prevails over the former. According to the Commissaire du Gouvernement a 
strict reading of the equivalent of Art. 24 (5) OECD MC does not support the conclusion that Art. 
9 (1) should prevail over it because Art. 24 (5) lacks the cross-reference to Art. 9 (1). However, 
he invited the Court to proceed to a contextual interpretation of Art. 24 (5) OECD MC in 
conjunction with Art. 9 (1) to find out whether the two provisions are compatible756. The Court 
refused to take account of the OECD Commentary and the OECD Thin Cap Report because they 
were issued many years after the signing of the treaty and thus could not have been taken into 
account by the treaty negotiators. It then went on to analyze Art. 9 (1) on itself and arrived at the 
conclusion that Art. 9 (1) does not permit France to apply its “thin capitalization”- rule. The 
French “thin capitalization”- rule uses a fixed debt/equity ratio which, if exceeded, results in the 
disallowance of the interest deduction on the basis that the excess debt is regarded as equity. In 
order to arrive at that conclusion, the Court relies on the aforementioned textual argument - that 
Art. 9 refers to “conditions (…) made or imposed between two enterprises in their (…) financial 
relations” and therefore that Art. 9 does not permit consideration of the financial relations (i.e. the 
debt financing) themselves (i.e. whether under the given circumstances an independent party 
would still enter into a loan) (see supra 6.2.1.1.). As the Court decided that Art. 9 (1) was 
inapplicable, it then logically concluded that it could not hinder the application of the equivalent 
of Art. 24 (5) OECD MC to the case at hand.   
 
336. According to my reading of the Andritz-case, because of its thorough analysis of Art. 9 (1), 
the Court has implicitly but undeniably applied a contextual interpretation of Art. 24 (5) jo. Art. 9 
(1) and thus concluded that there is an inherent reference in Art. 24 (5) to Art. 9 (1) (and by 
extension to Art. 11 (6)). The fact that the Court, after having refused to consider the OECD 
Commentary for interpretation purposes, subjects Art. 9 (1) to an independent analysis implies 
that it will likely reject the position of the OECD expressed in the 1992 Commentary that Art. 24 
(4) prevails over Art. 24 (5) even in case of treaties signed after the publication of that 
Commentary. This in turn leads to the conclusion that where a French treaty includes both Art. 24 
(4) and (5) the Court will in case of fixed ratio’s presumably come to the same conclusion as in 
the Andritz-case757. 

                                                      
756 The Commissaire does not use the term contextual analysis but in my view that is what he invites the Court to do 
(“Mais, en l’absence de stipulations contraires vous ne pouvez lui conférer un caractère subsidiaire. Pour autant ce 
seul element saurait naturellement suffire. Il convient de rechercher si les stipulations en cause sont ou non 
compatibles entre elles”).  
757 Concurring: Brokelind, C., Cross border intra-group financing in France after the Conseil d’Etat decisions of 30 
December 2003, EC Tax Review, 2004, 186. 
In 2005 the French tax authorities have issued new guidelines regarding the application of Art. 212 CGI to situations 
covered by tax treaties after the decision of the French Conseil d’Etat in Andritz (Instruction of 12 January 2005, BOI 
13 0-2-05) Art. 212 CGI will as of now only be applied to situations where no tax treaty is involved; where the treaty 
does not contain a non-discrimination article; where the non-discrimination article allows France to apply Art. 212 CGI 
(the French tax authorities believe that such is the case for treaties negotiated after 23 July 1992 which is the date of 
publication of the Commentary on Art. 24 § 55-59) or where France has made a reservation in the treaty to be able to 
apply Art. 212 CGI. Because of another decision of the French Conseil d’Etat in Coréal Gestion (Conseil d’Etat, 23 
December 2003, RJF, 3/04, 166 et seq.) and the ECJ decision in Lankhorst-Hohorst (ECJ, 12 December 2002, C- 
324/00) according to which thin capitalization rules that apply only to interest payments to non-residents infringe the 
EC-treaty provisions on the freedom of capital and of establishment, the latter exceptions are inapplicable if the 
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6.2.4.2. Discussion of the Belgian tax treaties   
 
6.2.4.2.1. The inclusion of Art. 24 (4) and (5) in Belgian tax treaties 
  
337. As Art. 24 (4) was only added to the OECD MC in 1977 only the Belgian tax treaties that 
are entered into after that date (or that have been amended to that effect after that date) provide 
for a Non-Discrimination clause that is equivalent to Art. 24 (4)758. Surprisingly some treaties that 
were entered into prior to 1977 already include an Art. 24 (4)-type provision presumably because 
the treaty negotiators were aware of the discussions and developments on the Non-Discrimination 
Article within the OECD (e.g. 1975 Belgium/Tunesia tax treaty; 1974 Belgium/Malta tax treaty). 
On the other hand several treaties entered into before 1977 that have either recently been replaced 
be a new treaty (e.g. the 1993 Belgium/India tax treaty) or that have recently been significantly 
amended (e.g. the 1970/2002 Belgium/Luxembourg tax treaty) still do not include an Article. 24 
(4) OECD-type provision. 
 
338. The following treaties do not follow the OECD MC and the deviation is important for the 
discussion on “thin capitalization”. The Non-Discrimination Article in the treaty with Canada is 
restricted to royalties, presumably because of Canada’s practice not to include such a clause 
applicable to interest in order to allow Canada to apply its thin capitalization rules. Accordingly, 
for the practical purposes of the discussion the Belgium/Canada treaty is to be classified amongst 
the ones not including Art. 24 (4) OECD MC. The treaty with Ukraine solves the interpretation 
issue discussed above sub 6.2.4.1.1.a) and expressly mentions that the term “interest” does not 
encompass dividends as defined in Art. 10 (3) and the latter Article applies, inter alia, to income 
(even if paid in the form of interest) that is taxed as a dividend in the State of residence of the 
paying company. The protocol to the treaty with Spain contains an express reservation to the 
effect that Art. 24 (4), although included in the treaty, does not prevent the application of the 
domestic thin capitalization provisions of the Contracting States. It follows that for the following 
important trade partners of Belgium the treaty does not provide for an Art. 24 (4) OECD-type 
provision: Australia; Canada (interest); Austria; Germany; Japan; France; Luxembourg, USA and 
India. 
 
339. As Article 24 (5) was already included in the OECD MC of 1963 and all Belgian tax treaties, 
are posterior to 1963 and, except the one with France, follow the OECD MC, most of the Belgian 
tax treaties include an Art. 24 (5) OECD MC-type of provision759.  Only for the following 
                                                                                                                                                              
shareholder is an EU resident. Indeed it follows from the list of treaty countries for which Art. 212 CGI is still 
applicable that all EC- Member States have been eliminated.  
758 The following treaties include an Article equivalent to Art. 24 (4) OECD MC (some of them include deviations from 
the OECD MC; to the extent relevant to the discussion on thin capitalization, such treaties are specifically mentioned in 
the text itself): Albania; Algeria; Argentina; Armenia; Bangla Desh; Belarus; Brazil; Canada; China; Cyprus; Denmark; 
Ecuador; Egypt; Emirates; Estonia; Philippines; Finland; Gabon; Georgia; Greece; Hungary; Hong Kong; Iceland; 
Ireland; Italy; Indonesia; Ivory Coast; Kazakhstan; Korea; Croatia; Latvia; Lithuania; Mauritius; Malta; Mexico; 
Mongolia; Morocco Netherlands; Norway; Uzbekistan; Pakistan; Poland; Portugal; Rumania; Russia; Senegal; 
Slovakia; Slovenia; Spain; Sri Lanka; Taiwan; Thailand; Czech Republic; Tunisia; Turkey; Venezuela; United 
Kingdom; Vietnam;  South Africa; Sweden; Switzerland; Ukraine. 
The Protocol to the treaty with Russia provides that interest, salary and other remuneration paid by an enterprise of a 
Contracting State which is wholly or partly owned or controlled, either directly or indirectly,  by one or more residents 
of the other Contracting  State are deductible. The interplay with Art. 24 (4) and (5) of the treaty is not clear. The 
Protocol could be read as having the intention to clarify the effect of Art. 24 (5) and eventually also to override Art. 24 
(4). In the absence of a joint explanatory memorandum to the treaty or a Circular Letter issued by the Belgian tax 
authorities it is not possible to be more precise. 
759 The following treaties include an Article equivalent to Art. 24 (5) OECD MC (some of them include deviations from 
the OECD MC; to the extent relevant to the discussion on thin capitalization, such treaties are specifically mentioned in 
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important trade partners of Belgium the treaty does not provide for an Art. 24 (5) OECD-type 
provision: Australia760; Canada and France. The treaty with the United States deviates from the 
OECD MC in that it applies to companies (not enterprises) and that the comparator must be a 
company that carries on the same activities as the allegedly discriminated enterprise and which is 
controlled by shareholders that are residents in the State of that enterprise (see supra 6.2.4.1.2.c)). 
The treaty with India further clarifies that the comparator must be “a similar enterprise under the 
same circumstances and on the same conditions”, a terminology that fully reflects my reading of 
the Conseil d’Etat holding in Andritz. Again, the protocol to the treaty with Spain contains an 
express reservation to the effect that Art. 24 (5), although included in the treaty, does not prevent 
the application of the domestic thin capitalization provisions of the Contracting States. 
 
6.2.4.2.2. Testing of the Belgian “thin capitalization”- provisions against Art. 24 (4) 
and (5) of the Belgian tax treaties 
 

a. Article 18, 4° BITC 
 
340. Art. 18, 4° BITC applies to individuals that are shareholders and/or directors of the Belgian 
borrowing company without distinguishing whether they are residents or non-residents of 
Belgium. Accordingly, there is no discrimination in that case. So, the Joint Explanatory 
Memorandum to the Belgium/Netherlands treaty, according to which Art. 26 (4) of the treaty (the 
equivalent of Art. 24 (4) OECD MC) does not preclude the application of the Protocol to Art. 10 
(3), misses the point. The Protocol purports to safeguard the application of Art. 18, 4° BITC 
under the treaty if interest payments are made to individual shareholders/directors that are 
residents of the Netherlands but there is no need to as there is equal treatment under the BITC. 
The situation is different where the lender is a company. In that case Art. 18, 4° BITC applies 
only to loans provided by non-resident companies that are director of the Belgian borrowing 
company. Loans provided by Belgian companies that are directors of the borrower are excluded 
presumably for reasons of coherence as the deduction of the interest is matched by taxation in the 
hands of the lender within the same jurisdiction. According to the MoF Art. 18, 4° BITC does not 
violate Art. 24 (4) and (5) of the Belgian tax treaties761. The MoF believes that Art. 18, 4° BITC is 
in accordance with Art. 9 (1) and 11 (6) of our treaties and thus that Art. 18, 4° BITC is protected 
against the application of Art. 24 (4) because of the exception provided therein (see supra 
6.2.4.1.1.c)). According to the MoF Art. 24 (4) is a lex specialis that prevails over Art. 24 (5). 
Thus one does not have to examine the compatibility with Art. 24 (5) (see supra 6.2.4.1.2.d)). It is 
believed that the matter is more complex and that the position of the MoF is ill motivated. The 
same is true for the position of certain publicists according to whom Art. 18, 4° BITC always 
infringes the Non-Discrimination Article in general or Art. 24 (5) OECD MC in particular762.  
 
341. In my opinion where Art. 18, 4° BITC is applied to recharacterize interest as a dividend 
because the interest rate is excessive, it does not infringe Art. 24 (4) of our treaties. As indicated 
                                                                                                                                                              
the text itself): Albania; Algeria; Argentina; Armenia; Austria; Bangla Desh; Belarus; Brazil; Canada; China; Cyprus; 
Denmark; Germany; Ecuador; Egypt; Emirates; Estonia; Philippines; Finland; Gabon; Georgia; Greece; Hungary; 
Hong Kong; Iceland; Ireland; Israel; Italy; Indonesia; Ivory Coast; Kazakhstan; Korea; Croatia; Latvia; Lithuania; 
Luxembourg; Mauritius; Malta; Mexico; Mongolia; Morocco; Nigeria; Netherlands; Norway; Uzbekistan; Pakistan; 
Poland; Portugal; Rumania; Russia; Senegal; Singapore; Slovakia; Slovenia; Spain; Sri Lanka; Taiwan; Thailand; 
Czech Republic; Tunisia; Turkey; Venezuela; United Kingdom; Vietnam; South Africa; Sweden; Switzerland; Ukraine. 
760 The treaty with Australia does not provide for a Non-Discrimination Article. Such is explained by the general 
reservation of Australia on Art. 24 OECD MC (OECD Commentary on Art. 24, § 64). 
761 Parl. Question no. 214 of 29 December 1995, Bull. Bel., 1996, 1310. 
762 Smet, P., Franse onderkapitalisatieregel strijdig met DBV?, Fiskoloog Internationaal, no. 213, 2001, 7; Malherbe, 
P., Intérêts d’avances et loyers perçus par des administrateurs ou associés depuis la loi du 28 juillet 1992, J.D.F., 
1993, 9. 
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above, for purposes of determining whether the interest rate is excessive Art. 18, 4° BITC refers 
to Art. 55 BITC and Art. 55 BITC sets an “arm’s length” interest rate following methods which 
are in accordance with those that the OECD sets forth and thus are in accordance with Art. 9 (1) 
and 11 (6) OECD MC (see supra 6.2.1.4.2.). Thus, the exception of Art. 9 (1) and 11 (6) OECD 
MC applies in such a case and renders Art. 24 (4) inoperative, even if the recharacterization 
applies only to payments made to non-residents763. The issue is much more problematic where 
Art. 18, 4° BITC is applied to recharacterize interest as a dividend because the fixed tainted 
debt/equity ratio is exceeded. Although I do not share the conclusion of the French Conseil d’Etat 
in the Andritz-case as to the fact that Art. 9 (1) OECD MC does not permit the recharacterization 
of debt in equity, for the reasons indicated above I believe that it is highly questionable whether 
the fixed debt/equity ratio set forth in Art. 18, 4° BITC is in accordance with Art. 9 (1) OECD 
MC (see above 6.2.1.4.2.). Thus, in many instances where the ratio is applied, Art. 18, 4° BITC 
will infringe Art. 9 and, if so, Art. 18, 4° BITC is set aside by Art. 24 (4) of the Belgian treaties 
since it only applies to interest paid to non-residents764. This conclusion must be qualified for the 
Belgium/Spain treaty as it includes an express reservation to the effect that Art. 24 (4) does not 
prevent the application of the domestic “thin capitalization”- provisions of the Contracting 
States. Notwithstanding this reservation one can ask whether the fact that Art. 24 (4) of the 
Belgium/Spain treaty still requires the ”thin capitalization” rule to be in conformity with the 
“arm’s length”- principle of Art. 9 (1) and 11 (6) OECD MC, does not exclude the application of 
Art. 18, 4° BITC to the extent that it results in a profit adjustment that is not in accordance with 
the “arm’s length”- principle765. However, this question does not need an answer. In view of the 
ECJ decision in Lankhorst-Hohorst, the Protocol confirms a national rule which infringes the 
provisions on the freedom of establishment and on the free movement of capital laid down in the 
EC-treaty and is therefore ineffective as it sanctions a discrimination of Belgian companies 
paying interest to Spanish companies (see Part Four, margin no. 203). 
  
342. Next the question arises whether Art. 18 (4) BITC respects the provisions of Art. 24 (5) of 
the Belgian tax treaties. I believe that Art. 24 (5) has no role to play in this discussion. Above I 
have argued that Art. 24 (5) forbids discriminatory taxation which is caused by the capital 
ownership by non-resident shareholders or partners. The clause does not protect enterprises 
owned or controlled by foreign shareholders or partners against discrimination when there is no 
causal connection between the different tax treatment and the ownership by non-residents (see 
6.2.4.1.2.). It is obvious that where a Belgian company has entered into a loan with a non-resident 
                                                      
763 If we understand J. Roels correctly the author seems to suggest the opposite. Such is hard to reconcile with the 
arguments which the author develops earlier in the article (Roels, J., Non-Discriminatie, Het nieuwe 
Belgisch/Nederlands dubbelbelastingverdrag, Een Artikelsgewijze Bespreking, Peeters, B. (ed.) Larcier, 2001, 564 v. 
566). 
764 Concurring: Peeters, B., Onderkapitalisatie en dubbelbelastingverdragen, T.F.R., 1998, 104; Lowagie, G., 
Dingenen, S. Onderkapitalisatie van vennootschappen, Fiscaal Praktijkboek 97-98 Directe Belastingen, FHS, 332.  
J. Roels develops another reasoning  (Roels, J., Non-Discriminatie, Het nieuwe Belgisch/Nederlands 
dubbelbelastingverdrag, Een Artikelsgewijze Bespreking, Peeters, B. (ed.) Larcier, 2001, 565-566). According to him 
Art. 18, 4° BITC is not a transfer pricing provision and therefore Art. 9 OECD MC is irrelevant to the discussion. 
However, it is unclear what conclusion the author draws from that position. In my view there is no provision in the 
BITC that enumerates the provisions which are transfer pricing provisions and those that are not. The OECD has made 
it clear that “thin capitalization”-provisions must be compatible with Art. 9 (1) OECD MC and therefore the discussion 
whether Art. 18, 4° BITC is a transfer pricing-rule is of no relevance. J. Roels, however, admits that if Art. 9 is of 
relevance the fixed 1:1 debt/equity ratio in not accordance with the arm’s length principle. 
Contra : Clarebout, X., Dhaene, M., A Comperative Study on the Thin Capitalization Rules in the Member States of the 
European Union and Certain Other States, European Taxation, 2005, 376. 
765 In the reverse situation (Spanish thin capitalization rules not in conformity with arm’s length principle applied to a 
Belgian creditor) Spanish authors disagree on such interpretation. See: Martin Jiménez, A., Domestic Anti-Abuse Rules 
and Double Taxation Treaties:  a Spanish Perspective – Part II, Bull. I.B.F.D., 2002, 623; Calderon Carrero, J., 
Spanish Thin Capitalisation in Light of the Non-Discrimination Principle: its Compatibility with Double Tax Treaties 
and EC Law, Intertax, 1996, 296.  
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company that is director of the borrower and that itself is not a shareholder of the borrower, the 
recharacterization of interest as a dividend is totally independent from the borrower’s capital 
being owned or controlled by non-residents of Belgium. A Belgian company with Belgian 
shareholders and a director/non-shareholder (resident of Contracting State X) making a loan to 
the Belgian company is treated exactly in the same way as a Belgian company with State X 
shareholders and a director/non-shareholder (resident of X) making a loan to the Belgian 
company. The distinguishing factor in Art. 18, 4° BITC is the residence of the director, not the 
residence of the shareholder. Thus, the rule applies equally irrespective of the residence of the 
shareholder. Accordingly, Art. 18, 4° BITC cannot be said to infringe Art. 24 (5) of the Belgian 
treaties766. The question arises whether this conclusion is different if the director making the loan 
available is also a shareholder of the Belgian company. A Belgian company with corporate 
shareholders resident in Contracting State X and a director/shareholder (also resident of X) 
making a loan to the Belgian company is treated differently (more burdensome) than a Belgian 
company with Belgian corporate shareholders and a director/ shareholder (resident of Belgium) 
making a loan to the Belgian company. On its face such different tax treatment of the subsidiary 
infringes Art. 24 (5) as the Belgian company controlled by Belgian shareholders enjoys a 
different and more advantageous tax treatment than the Belgian company controlled by State X 
shareholders. However, it is believed that also in this factual scenario this different tax treatment 
is not caused by the residence of the shareholder but by the residence of the director. Indeed, if 
one disregards the residence of the directors; the Belgian subsidiary enjoys the same tax 
treatment, regardless of the residence of its shareholder: a Belgian company controlled by Belgian 
corporate shareholders (not directors) that provide loans to the Belgian company can fully deduct 
the interest under Art. 18, 4° BITC as does a Belgian company controlled by State X corporate 
shareholders (not directors) that provide loans to the Belgian company. In my view this finding 
confirms that the different tax treatment of the Belgian subsidiary is not caused by the fact that it 
is controlled or owned by non-resident shareholders. Thus, even where the corporate director is a 
shareholder of the Belgian borrower Art. 18, 4° BITC does not infringe Art. 24 (5) of the 
treaties767.  
 

b. Art. 54 BITC 
 
343. According to the MoF Art. 54 BITC does not infringe Art. 24 (4) OECD MC because the 
domestic law provision does not result in the disallowance of the deduction (where a deduction 
would be allowed if payment were made to a resident) but only provides for a heavier burden of 
proof on the taxpayer (see supra 6.2.1.4.3.). According to the MoF that more burdensome proof is 
justified not because payments are made to non-residents but because of the privileged tax status 
of the beneficiaries768. The position of the MoF is of course by no means surprising in view of the 
statement in the OECD Commentary according to which, almost all Member countries consider 
that additional information requirements in case of transfer pricing enquiries which would be 
more stringent than the normal requirements, or even a reversal of the burden of proof, do not 
constitute discrimination within the meaning of the Art. 24 OECD MC (see supra 6.2.4.1.2.a)). 
                                                      
766 Concurring: Roels, J., Non-Discriminatie, Het nieuwe Belgisch/Nederlands dubbelbelastingverdrag, Een 
Artikelsgewijze Bespreking, Peeters, B. (ed.) Larcier, 2001, 573. 
T. Denayer agrees that there is no causal relationship between the shareholding and the tax discrimination of the 
Belgian subsidiary but does not draw a conclusion (Denayer, T., Het non-discriminatie artikel (Belgische bijdrage), 
T.F.R., 1995, 261. 
767 Concurring: Lowagie, G. Dingenen, S. Onderkapitalisatie van vennootschappen, Fiscaal Praktijkboek 97-98 Directe 
Belastingen, FHS, 332. Disagreeing: Clarebout, X., Dhaene, M., A Comperative Study on the Thin Capitalization Rules 
in the Member States of the European Union and Certain Other States, European Taxation, 2005, 376; Smet, P., 
Franse onderkapitalisatieregel strijdig met DBV?, Fiskoloog Internationaal, no. 213, 2001, 7; Peeters, B., 
Onderkapitalisatie en dubbelbelastingverdragen, T.F.R., 1998, 104.  
768 Parl. Question no. 1087 of 14 October 1997, Bull. Bel. 1998, 1053. 



 442

The question is whether it is supported by the text and the object and purpose of Art. 24 (4) 
OECD MC and the Belgian treaties. 
 
344. Art. 24 (4) OECD requires that the State of residence of the paying enterprise allows the 
deduction of interest paid to a non resident “under the same conditions” as if they have been paid 
to residents. The effect of requiring compliance with a more burdensome method of proof 
because of the tax status of the recipient but only where such recipient is a non-resident is that the 
conditions for deductibility of payments to non-residents are imposed that are not the same (more 
cumbersome), even if one considers that the rules of proof applicable to payments to residents are 
not dramatically more burdensome769. Of course, the discrimination is more blatant when a 
domestic tax rule affects the determination of the taxable basis than where different methods of 
proof are imposed, but still the paying enterprise is treated differently in relation to transactions 
involving non-residents and that disadvantage is not present in case of payments to residents. One 
could argue that Art. 24 (4) BITC should not be construed in such a way that it encourages tax 
avoidance. Such an argument may be stronger where the prevention of tax avoidance is included 
in the stated object and purpose of the treaty (see margin no. 117). I believe, however, that in the 
absence of a specific reservation in the treaty allowing the application of domestic anti-avoidance 
rules notwithstanding the presence of a Non-Discrimination Article in the treaty, the wording of 
Art. 24 (4) of itself does not offer a sufficient basis to conclude that it does not apply to 
discriminatory rules that are justified because they aim at combating tax avoidance, in particular 
because Art. 24 (4) expressly lists the exceptions where it permits tax discrimination. The OECD 
Commentary itself offers support for that view where it recommends Contracting States to 
modify Art. 24 (4) to preserve the application of discriminatory rules preventing tax avoidance770. 
Accordingly, absent such reservation in Belgian tax treaties I am of the opinion that Art. 54 BITC 
infringes 24 (4) of our treaties771. The effect of that conclusion is that Art. 54 BITC cannot be 
applied to payments made to a resident of a State with which Belgium has concluded a tax treaty 
providing for Art. 24 (4) OECD MC and that the ordinary rules on deductibility of expenses (Art. 
49 BITC) applies. However, I submit that the discussion is largely academic. Where the taxpayer 
fails to meet his burden of proof under Art. 54 BITC, the tax authorities adjust his taxable basis 
up to the “arm’s length”-standard (see margin no. 279). Accordingly, the impermissible 
discrimination under Art. 24 (4) is set aside by the exception in case of the correct application of 
the “arm’s length”test under Art. 9 (1) or 11 (6) (see margin no. 318)772  
 
345. I believe that Art. 54 BITC cannot be said to infringe Art. 24 (5) OECD MC. The 
distinguishing factor used by Art. 54 BITC is the non-residence and favorable tax status of the 
recipient of the payment. Like it is the case with Art. 18, 4° BITC discussed above, such factor is 
unrelated to the residence of the shareholders owning or controlling the paying enterprise. Thus 

                                                      
769 Van Crombrugge, S., Veinzingsvermoeden, aftrekbaarheidsvoorwaarden en bewisjlast in artikel 46 van het Wetboek 
van Inkomstenbelastingen, T.F.R., 1984, 155. 
The fact that Art. 54 BITC only concerns non-resident while there is no identical rule for payments made to resident  
taxpayers enjoying a preferential tax regime, such as coordination centers; UCITS etc. weakens the argument of the 
MoF that the rule does not discriminate. 
770 OECD Commentary on Art. 24, § 55.  
771 Concurring: Roels, J., Non-Discriminatie, Het nieuwe Belgisch/Nederlands dubbelbelastingverdrag, Een 
Artikelsgewijze Bespreking, Peeters, B. (ed.) Larcier, 2001, 568; Behaege, I., Fiskale Koerier, 98/216; Schoonvliet, E., 
Handboek Internationaal Fiscaal Recht, Biblo, 1996, 293; Denys, L., Over het prima facie parallelisme van sommige 
bepalingen in belastingverdragen en intern fiskaal recht, Fiskofoon, 1978, 21.  
772 According to J. Roels (see previous footnote) the exception of Art. 9 (1) and 11 (6) OECD MC is not applicable 
because if Art. 54 applies the deduction of the entire expense is denied not only that part which is not in accordance 
with the “arm’s length”-principle. I disagree (see margin no. 279). 
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the discrimination under Art. 54 BITC is not caused by the fact that the paying enterprise is 
owned or controlled by non-residents as is required by Art. 24 (5) OECD MC773.  
 

c.  Art. 198, 11° BITC 
 
346. Under that provision interest is not deductible if paid to a taxpayer that is not subject to tax 
or that benefits from a favorable tax regime with respect to the interest if and to the extent that the 
company’s debt (tainted debt)/equity ratio exceeds 7:1. Such provision applies irrespective of the 
residence of the beneficiary. Accordingly it cannot be said to violate Art. 24 (4) of our treaties774. 
The factor triggering the application of Art. 198, 11° BITC is the excess of debt over equity if 
that debt is provided by low taxed lenders. The rule thus applies in the same manner irrespective 
of the residence of the shareholders of the borrower and can for that reason not be said to be 
incompatible with Art. 24 (5) of our treaties. 
  

d. Art. 26 BITC 
 

347. Where Art. 26, 2nd al., 1° BITC is applied to transactions between associated enterprises in a 
cross-border situation, the Belgian company that has paid excessive interest to an affiliated non-
resident company cannot escape from the profit adjustment by proving that the lender has 
effectively been taxed on the excessive interest in its State of residence775. Such counterproof 
would be available if the lender were a Belgian resident776. Accordingly, there is a different 
treatment to the detriment of the Belgian borrower solely on the ground that the lender is non-
resident. On its face such discriminatory treatment of the interest paying enterprise violates Art. 
24 (4). Assuming, however, that the application of Art. 26 BITC only leads to the disallowance of 
the deduction of that part of the interest that is not at “arm’s length”, the profit adjustment is in 
accordance with Art. 9 (1) and 11 (6) OECD MC. Because of the exception provided for in Art. 
24 (4) OECD MC for cases of correct application of the “arm’s length”- principle under Art. 9 
(1) and 11 (6), no forbidden tax discrimination can be said to occur. 
 
348. Where Art. 26, 2nd al. BITC is applied to transactions between non-associated enterprises in 
a cross-border situation the MoF  allows on the basis of a strict – and in our opinion correct - 
reading of the carve out of Art. 26, al. 1. in fine BITC, the Belgian company that has paid 
excessive interest to prove that the lender has been taxed on such interest (with the exception of 
the two cases discussed hereafter)777. If that proof is administered the tax authorities cannot adjust 
the profit of the borrower. Accordingly, there is no discrimination because the borrower has the 
opportunity to administer the same proof if the lender were a non-associated resident company. 
 
349. In two instances Art. 26, 2nd al. 2° and 3° BITC can be applied to cross-border transactions 
with unrelated parties (low taxed non-residents and unrelated non-residents having “a common 
interest” with affiliated non-residents or with low taxed non-residents).  If a Belgian company 
were to pay a non “arm’s length” interest to e.g. a bank in Ireland (taxed at 12,5%) or Cyprus 
                                                      
773 Concurring: Roels, J., Non-Discriminatie, Het nieuwe Belgisch/Nederlands dubbelbelastingverdrag. Een 
artikelsgewijze Bespreking, Peeters, B. (ed.) Larcier, 2001, 575. 
774 Concurring: The Belgian tax authorities in the Circular Letter re the Belgium/Hong Kong treaty (Circular Letter of 
31 March 2005, AFZ/97.0060); Lowagie, G., Dingenen, S. Onderkapitalisatie van vennootschappen, Fiscaal 
Praktijkboek 97-98 Directe Belastingen, FHS, 335. 
775 Court of Appeals Brussels, 10 April 1998, FJF, 2000/282. 
776 Such follows from the expression included in Art. 26, al.1 in fine BITC (“unless the advantages are taken into 
consideration for determining the taxable income of the beneficiary thereof”). See Part Two, 3.1.1.1., margin no. 151. 
777 Parl. Question no. 472 of 6 October 2000, Bull. Bel., 2001, 1613. The MoF overrules the position of the tax 
authorities reflected in Com.ITT 26/29. It is assumed that the tax authorities align their practice to the position of the 
MoF. 
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(10%) or to the Netherlands Antilles branch of a Dutch bank, the excess interest is not deductible 
and no counterproof of effective taxation in the residence State of the lender is permitted. There is 
a twofold difference with non “arm’s length” interest paid to a Belgian lender. First, under Art. 
55 BITC interest paid to a Belgian bank (or a Belgian branch of a non-resident bank) is always 
deductible even if the rate is not at “arm’s length”. This provision of itself clearly infringes Art. 
24 (4) of our treaties. Second, in case of payments to Belgian lenders counterproof of effective 
taxation of the lender is permitted and Belgian law even provides that low taxed unrelated 
Belgian entities (such as Sicavs) are effectively taxed on the excessive interest, notwithstanding 
their preferential tax regime778. The application of Art. 26 BITC (eventually in combination with 
Art. 55 BITC) to interest payments to low taxed non-resident lenders arguably infringes Art. 24 
(4) of the Belgian tax treaties. It follows that interest paid to foreign banks must be allowed as 
deduction under the same conditions as interest paid to Belgian banks, i.e. without restriction 
under an “arm’s length”- test, regardless whether the bank is established in a low tax 
jurisdiction779. Finally, it must be noted that, as the banks in the example are per hypothesis 
unrelated, they do not qualify as “associated enterprises” and most often there will not be  a 
“special relationship” between lender and borrower either. For these reasons such loans are not 
covered by Art. 9 (1) and 11 (6) OECD MC and the exception provided in Art. 24 (4)) for the 
application of these provisions is not effective. 
 
350. The question whether Art. 26 BITC complies with Art. 25 (5) of our treaties can be 
answered easily. In case of transactions between associated enterprises or parties having special 
relationship there can be no conflict with Art. 25 (5). One can either take the view that Art. 24 (4) 
OECD MC is a lex specialis and prevails over Art. 24 (5) OECD (see supra 6.2.4.1.2.d)). 
Accordingly, Art. 24 (5) is of no relevance. Or one can read Art. 24 (5) as including an inherent 
reference to Art. 9 (1) and 11 (6) OECD MC (as I did, see margin nos. 327-336 – an 
interpretation which is important for treaties that do not include Art. 24 (4) OECD MC). In such a 
case there can be no conflict with Art. 24 (5) either to the extent that Art. 26 BITC leads to a 
profit adjustment that is in accordance with the “arm’s length”- principle laid down in Art. 9 (1) 
and 11 (6) OECD MC. In case of transactions between unrelated parties, one of the basic 
requirements of Art. 24 (5) is not satisfied. In the absence of shareholding relationship the 
discrimination, if any, cannot be caused by such a relationship780.   
 
6.3. CFC-legislation and Art. 344 (2) BITC781 
 
351. Whether CFC-legislation conflicts with tax treaties is a complex and controversial issue and 
the matter is not internationally settled today782. Authors are divided on the question and it 

                                                      
778 Art. 143 (1) of Law of 4 December 1990 as amended. 
779 De Broe, L., Tax Consequences of International Acquisitions and Business Combinations, Cah. Dr. Fisc. Int., 
LXXVIIb, IFA 1992 Cancun-Congress, 166. Concurring: Roels, J., Non-Discriminatie, Het nieuwe 
Belgisch/Nederlands dubbelbelastingverdrag, Peeters, B. (ed.) Larcier, 2001, 567-568; Denys, L., Over het prima facie 
parallelisme van sommige bepalingen in belastingverdragen en intern fiskaal recht, Fiskofoon, 1978, 20-21. 
It has been decided that Art. 55 BITC does not infringe the EC-Treaty provisions on the free movement of capital 
(Court of Appeals Brussels, 17 January 1992, FJF, 92/100). This decision is questionable. The case involved the 1970 
Belgium/Luxembourg tax treaty that does not include a provision like Art. 24 (4) and for that reason the issue of 
violation of the tax treaty was not at stake.  
780 Concurring: Lagae, J.P., Matthieu, P., Prix de transferts entre sociétés belges et sociétés étrangères, Le droit fiscal 
international belge et l’évitement de l’impot, éd. Jeune Barreau de Bruxelles, 1996, 116.   
781 For a description of CFC-legislation adopted by various countries, see Part Two, 3.1.3. 
782 Certain countries have avoided any potential conflict between their domestic CFC-legislation and tax treaties by 
expressly excluding most or all tax treaty countries from the territorial scope of the application of their CFC-legislation 
(see e.g. Estonia; Hungary). For a discussion of those regimes see: Uustalu, E., CFC-Legislation, Tax Treaties and EC-
Law, Estonian Report, Lang, M. et alia (eds.), Eucotax, Kluwer Law International, 2004, 181; Liszicza, B., CFC-
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emerges from the materials published by the OECD on the subject and from the practices of 
States concluding tax treaties783 that even the tax authorities of the OECD Member Countries 
hold different opinions.  It does therefore not come as a surprise that over the past years Courts in 
different countries have not come to a uniform view either. Hereafter, the most important 
arguments expressed in favor of the thesis that CFC-legislation is consistent with tax treaties will 
be discussed first (see 6.3.1). Thereafter, the arguments expressed in favor of the opposite thesis 
will be discussed (see 6.3.2). Then the case law will be adrressed (see 6.3.3). Finally, I will 
express my own on views (see 6.4)784. 
 
6.3.1. ARGUMENTS FOR CONSISTENCY OF CFC-LEGISLATION WITH TAX 
TREATIES 
 
352. An analysis of the publications of the OECD, of the writing of publicists and of the case law 
on the subject shows that several arguments have been expressed in favor of the thesis that CFC-
legislation is compatible with the tax treaty obligations of the State enacting the CFC-legislation. 
Such arguments can be divided in two groups. The first group includes a series of technical 
arguments. The second group includes different arguments of a general policy nature. These 
arguments have been expressed by the OECD Committee on Fiscal Affairs for the first time in the 
aforementioned 1987 Base Companies Report (see above 4.1.1.)785. The arguments have 
subsequently been elaborated as a result of further discussion within and examination by the 
OECD, of positions taken by commentators and of Court decisions. The evolving views of the 
OECD have been expressed in the OECD Commentary and led to important changes to the 1992 
and 2003 Commentary. Hereafter I will give an overview of the arguments expressed in the 
OECD publications and in legal doctrine. In order to make clear the evolution in the views of the 
OECD and the lack of unanimity between the OECD Member Countries, the materials published 
by the OECD will be discussed in a chronological order. This evolution is also important when 
one considers the question on the value of the (amended) OECD Commentary for the 
interpretation of tax treaties in particular for those that have been entered into before the amended 
Commentary was released (see supra 2.3.2.2.).  
 
6.3.1.1. The 1987 OECD Base Companies Report 
 
353. The first argument developed by the OECD according to which CFC-legislation is not 
contrary to tax treaties is based on the fact that each country deploys its own sovereign rights to 
determine what it considers to be the facts giving rise to tax liability (“taxable event”); what is 
the amount of taxable income (“taxable object”); who is the taxpayer (“taxable subject”); if and 
to what extent activities and/or income of a taxpayer can be attributed to another taxpayer and 
when the tax liability arises. Such rules are not addressed in tax treaties and therefore not affected 
                                                                                                                                                              
Legislation, Tax Treaties and EC-Law, Hungarian Report, Lang, M. et alia (eds.), Eucotax, Kluwer Law International, 
2004, 305.  
783 The fact that certain countries include a specific provision safeguarding the application of their CFC-legislation in 
their tax treaties may be explained by the fact that they consider such rules as potentially conflicting with their tax 
treaties (see supra 5.1).  
784 For the purposes of the discussion it is assumed that the CFC is a company that has been validly incorporated under 
the laws of which it is established and that it has acquired distinct legal personality that is recognized under the rules of 
international private law by both the State of residence of the CFC and the State of residence of the CFC-shareholder. It 
is assumed that it is “a person” in the meaning of Art. 1 jo. Art. 3 (1) (a) of the OECD MC; that it is “a resident” in 
the meaning of Art. 1 jo. Art. 4 OECD MC of the Base State and that it does not have a permanent establishment in the 
meaning of Article 5 OECD MC in the State enforcing its CFC-legislation. The issues raised in this respect have been 
discussed in Part One of this study (under 2.1.1.) and Part Two (under 3.1.3.). 
785 OECD, International Tax Avoidance and Evasion, Double Taxation Conventions and the Use of Base Companies, 
Issues in International Taxation, No.1, OECD, Paris, 1987, in particular § 23-97.  
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by them. Accordingly, a State is free to determine the circumstances under which the 
undistributed profits of a CFC will be attributed to a shareholder resident of that State and be 
taxed in his hands. According to the OECD such attribution can be effectuated under general anti-
avoidance rules (“abuse of law” or “substance over form”-rules) or specific CFC-legislation and 
such rules are part of the basic domestic rules set by national law for determining the facts that 
give rise to a tax liability786. They cannot be incompatible with tax treaties because they are not 
addressed in tax treaties and they do not need to be confirmed in tax treaties to be applicable in a 
treaty situation (see supra 4.1.1.)787. 
 
354. The OECD’s conclusion that CFC-legislation does not conflict with tax treaties is shared by 
an important number of publicists788. Their views can be summarized as follows. Of particular 
relevance for the discussion whether CFC-legislation is consistent with the distributive rules of 
tax treaties are the Articles 7, 10 and 21 OECD MC. The terms “income” and “profit” used in 
those Articles are not defined and must accordingly be construed in accordance with the income 
tax laws of the State applying the treaty (Art. 3 (2) OECD MC)789. Income, profit and dividends 
only exist when the legislature of a State has decided to categorize a particular event as a taxable 
event and to subject the income generated by that event to income tax790. It is also up to 
legislature to decide who will be considered the taxable person, i.e. the subject to whom the 
taxable income will be attributed for assessment purposes. Tax treaties grant treaty protection to 
all persons who are residents in at least one of the two Contracting States (Art. 1 OECD MC). 
The term “person” refers to any individual, company or any other body of persons (Art. 3 (1) (a) 
and (b) OECD MC). The term “resident” of a Contracting State refers to any person who is liable 
to tax in one of the Contracting States on the basis of one of the criteria used by such States that 
indicates a relationship of the person with that State that is so close that it allows it to subject that 
person to unlimited tax liablity (e.g. domicile, residence, place of effective management) (Art. 4 
(1) OECD MC). Thus, tax treaties do not take an independent attribution decision but have 

                                                      
786 I have questioned above whether specific CFC-legislation are rules that determine the facts (see margin no. 158). In 
the same line of thinking authors have argued that the function of CFC-legislation is to relieve the tax administration of 
the State of residence of the shareholder of the burden of proving that that the CFC is effectively managed in that State 
or has a permanent establishment there or that the CFC is a sham or does not exist in law or that it is agent or nominee 
of its shareholder (Martin Jiménez, A., The 2003 Revision of the 2003 OECD Commentaries on the Improper Use of 
Tax Treaties: A Case for the Declining Effects of the OECD Commentaries?, Bull. I.B.F.D., 2004, 23; Martin Jiménez, 
A., Domestic Anti-Abuse Rules and Double Taxation Treaties: a Spanish Perspective – Part II, Bull. I.B.F.D., 2002, 
625). 
787 OECD, International Tax Avoidance and Evasion, Double Taxation Conventions and the Use of Base Companies, 
Issues in International Taxation, No.1, OECD, Paris, 1987, § 39, 40 and 45 a).  
788 Without attempting to be exhaustive see e. g.: Aigner, H.-J., CFC-Legislation, Tax Treaties and EC-Law, General 
Report, Lang, M. et alia (eds.), Eucotax, Kluwer Law International, 2004, 31-32 (and the reference to some National 
Reports included in the book); Favi, L., CFC-Legislation, Tax Treaties and EC-Law, Italian Report, Lang, M. et alia 
(eds.), Eucotax, Kluwer Law International, 2004, 363-364; Rust, A., CFC-Legislation, Tax Treaties and EC-Law, 
German Report, Lang, M. et alia (eds.), Eucotax, Kluwer Law International, 2004, 267-268; Lang, M., CFC 
Regulations and Double Tax Treaties, Bull. I.B.F.D., 2003, 53-55; Katz, S., How Domestic Anti-Avoidance Rules Affect 
Double Taxation Convention, Proceedings of a Seminar held in Toronto, Canada, in 1994 during the 48th Congress of 
the International Fiscal Association, Kluwer Law International, 1995, 25-26; de Waal, A., La Question de 
l’Incompatibilité des Articles 155A et 209B avec les Conventions Fiscales Internationales, R.D.A.I/I.B.L.J., 1994, 658-
661.        
789 Article 7 (1) concerns “Business profits” and uses the expression “Profits of an enterprise”. Art. 21 relates to all 
types of income not addressed in the other distributive rules and applies to “Items of income of a resident of a 
Contracting State, wherever arising, not dealt with in the foregoing Articles (…)”. Art. 10 (3) provides for a definition 
of “dividends” and refers to “income from shares”, but again the term “income” is not defined (see supra under margin 
no. 230). 
790 That event can be the realization of sale; the performance of a service; the mere increase in value of a capital asset; 
the deemed alienation of an asset or the deemed receipt of income because of a change of residence etc. This means 
that income includes advantages actually realized involving a transfer of value from one person to another, but also 
unrealized gains and fictitious (notional) income and gains.  
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recourse to those applied by the Contracting States791. Such is in accordance with the object and 
purpose of tax treaties. The distributive rules of tax treaties restrict the existing taxing rights of 
the Contracting States. Therefore, the provisions of tax treaties must apply to those persons that 
are the subject of the income attribution in accordance with the domestic tax rules of the 
Contracting States. For that reason persons who are residents of one of the Contracting States (or 
both) are entitled to claim the protection of the tax treaty’s distributive rules and will benefit from 
the restriction of the taxing rights of a Contracting State resulting from such rules. For purposes 
of applying a tax treaty the attribution decisions of both Contracting States must be examined 
independently from each other. The result of the decision by one Contracting State regarding one 
person has no bearing on the decision by the other State. If in accordance with the domestic tax 
laws of a Contracting State income is attributed to different persons, tax treaties accept both 
attribution decisions and refer to them. Accordingly, it is conceivable that in case of differing 
attribution decisions, two different persons (in the meaning of Art. 3 (1) (a) OECD MC) are 
regarded as persons who are residents for treaty purposes. Tax treaties do not interfere with those 
decisions and do not decide which decision is right for purposes of the tax treaty. In this respect 
the taxation of partnerships is illustrative792. In case of CFC-legislation the situation is not 
different. It is the sovereign right of the State of the shareholder of the CFC to consider this 
shareholder (who is a resident of that State and thus falls within that State’s unrestricted tax 
jurisdiction) separately from the CFC and to decide whether and to what extent CFC-income is to 
be attributed to the shareholder and how and when the shareholder will be taxed on it. The 
income attribution decision of the State of residence of the CFC must be considered 
independently from the attribution decision of the State of residence of the shareholder. The latter 
is not precluded by a tax treaty to attribute the CFC-income to the shareholder, even if all or part 
of that income is attributed by the State of residence of the CFC to the CFC. The methodology 
used by the residence State of the shareholder to attribute the CFC-income under its tax laws (e.g. 
attribution of the profit earned by the CFC under an transparency approach or a transactional 
method; taxation of a deemed dividend; taxation of a notional (uncharacterized) amount 
determined by reference to the profits of the CFC attributable to the shareholder’s participation in 
the CFC; see Part Two, 3.1.3) is simply a question of that State’s legislative methodology and 
hence unaffected by the treaty793.  
 
355. A second argument voiced in favor of the compatibility of CFC-legislation with tax treaties 
is that the CFC-legislation does not come under the scope of the tax treaty between the State of 
residence of the CFC and the State of residence of the shareholder of the CFC as there is no 
actual income flow between those two States at the time the latter State imposes tax on the 
attributed income under the CFC-legislation (a proviso is, however, made where the attribution of 
income is based on a deemed dividend distribution; see margin no. 357)794.  
    

                                                      
791 Exceptionally tax treaties do take attribution decisions and allow entities to enjoy treaty benefits even if such entities 
are not considered as taxable persons in their State of residence (see e.g. Art. 3 (4) and 4 (1) of the Belgium/Germany 
treaty and the other treaties quoted in Part One, 1.1.2.1).  
792 One Contracting State may recognize the partnership as a distinct person for income tax purposes and tax the entity 
on the income it earned and the other Contracting State may not and attribute the partnership income to the partners and 
tax them accordingly. Tax treaties do not consider any of those attribution decisions as being wrong and refer to both of 
them. The result may be that under the applicable distributive rules of the tax treaty both States (the residence State of 
the partnership and the residence State of the partner if that is different from the former) tax the same income in the 
hands of different persons and that double taxation is not eliminated. In 1999, the OECD has worked out rules to avoid 
such double taxation to the largest extent possible; OECD, The Application of the OECD Model Tax Convention to 
Partnerships, Issues in International Taxation, no.6, OECD, Paris, 1999, 44-50) (See Part One, 2.1.1.2.). 
793 Lang, M., CFC Regulations and Double Tax Treaties, Bull. I.B.F.D., 2003, 53-55. 
794 OECD, International Tax Avoidance and Evasion, Double Taxation Conventions and the Use of Base Companies, 
Issues in International Taxation, No.1, OECD, Paris, 1987, § 43.  
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356. Thirdly, it is argued that CFC-legislation does not conflict with the purpose of tax treaties. 
Tax treaties provide for relief for international juridical double taxation (i.e. taxation of the same 
item of income by two different States in the hands of the same taxpayer) and not, except in the 
limited instances provided for in the treaty, for relief for international economic double taxation. 
CFC-legislation does not involve a concurrent application of source-based and residence-based 
taxation of the same item of income in the name of the same taxpayer795. It leads to international 
economic double taxation to the extent that the CFC-profits are taxed in the State of residence of 
the CFC in the name of the CFC and in the State of residence of the CFC-shareholder in the name 
of that shareholder and the State of residence of the shareholder does not provide for relief. 
Where Art. 7 OECD MC (Business Profit) is considered with respect to the CFC, such Article in 
conjunction with Art. 23 OECD MC, only concerns the elimination of juridical double taxation 
on business profits of one enterprise. From the perspective of the State of residence of the CFC, 
CFC-legislation respects Art. 7 OECD MC. Art. 7 OECD MC (jo. Art. 23 OECD MC) does not 
restrict the taxing rights of that State as regards the CFC, unless the CFC has a permanent 
establishment in the State of residence of the shareholder (quod non in casu). From the 
perspective of the State of residence of the shareholder of the CFC, there is no breach of Art. 7 
OECD MC either. That State does not tax the CFC and thus does not infringe the rule laid down 
in Art. 7 according to which the profits of the CFC cannot be taxed in that State, unless the CFC 
has a permanent establishment there (quod non in casu). The residence State of the shareholder 
imposes tax on the shareholder (albeit on all or part of the CFC-income), but that right is not 
restricted by Art. 7 OECD MC (see margin nos. 353-354). As to the economic double taxation 
resulting from the application of CFC-legislation, it is observed that such double taxation is 
generally relieved under CFC-legislation because the State of residence of the shareholder 
typically allows the latter to credit the tax paid by the CFC against the tax imposed on the income 
attributed to the shareholder and any later dividends distributed by the CFC are not taxed again in 
the hands of the shareholder796. It is further observed that while it is true that some provisions of a 
tax treaty intend to provide relief for economic double taxation, none of those provisions is 
relevant to the case at hand. Such provisions are Art. 9 (2) OECD MC and Art. 23 A/B OECD 
MC (if amended with the specific purpose to eliminate international economic double taxation on 
dividends between company and shareholder; see infra 6.4.1.)797. Art. 9 (2) OECD MC provides 
under what conditions the international economic double taxation will be eliminated that results 
from the fact that the tax authorities of one Contracting State have adjusted the profits of an 
enterprise based in that State that has operated on non “arm’s length”- terms with an associated 
enterprise based in the other Contracting State to which such profits have been diverted and 
which has been taxed on the so-diverted profit. CFC-legislation is not concerned with two 
enterprises operating on non “arm’s length”-conditions. There may even be no commercial or 
financial transactions between the CFC and its shareholder. CFC-legislation primarily aims to 
defeat the tax deferral which the shareholder of the CFC attempts to realize by accumulating 

                                                      
795OECD, International Tax Avoidance and Evasion, Double Taxation Conventions and the Use of Base Companies, 
Issues in International Taxation, No.1, OECD, Paris, 1987, § 43.  
796 See e.g. Favi, L., CFC-Legislation, Tax Treaties and EC-Law, Italian Report, Lang, M. et alia (eds.), Eucotax, 
Kluwer Law International, 2004, 363-364; Douvier, J.P., Bouzoraa, D., Compatibility of CFC Rules with Tax Treaties: 
Lower Courts Reach Conflicting Conclusions, European Taxation, 1997, 104; de Waal, A., La Question de 
l’Incompatibilité des Articles 155A et 209B avec les Conventions Fiscales Internationales, R.D.A.I/I.B.L.J., 1994, 658-
661. 
For examples of relief for double taxation, see OECD, Controlled Foreign Company Legislation, Studies in Taxation of 
Foreign Source Income, OECD, Paris, 1996, 75-79. 
797 The provision for relief for double taxation (Art. 23 A/B OECD MC) is only concerned with the elimination of 
international juridical double taxation and provides that the residence State of the taxpayer shall give relief by 
providing for an exemption (albeit with progression) for the income derived from the other State that may be taxed in 
that State in accordance with the provisions of the treaty or by giving a tax credit for the taxes paid on such income in 
that other State in accordance with the provisions of the treaty.  
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profits in the low tax jurisdiction where the CFC is established. If Art. 23 A/B OECD MC is 
amended to provide for relief for economic double taxation on cross-border dividends between a 
subsidiary and a parent company based in the two Contracting States, the provision is again not 
relevant for CFC-legislation as the purpose of the legislation is precisely to tax the shareholder of 
the CFC on the undistributed profits of the CFC, while Art. 23 is concerned with dividends 
actually distributed. The provision becomes relevant though where taxation of the shareholder 
under the relevant CFC-legislation is based on the fiction of receipt of a deemed dividend798 and, 
in general, in case of an actual distribution of dividends by the CFC to its shareholder where the 
shareholder has been taxed earlier on the same undistributed profit of the CFC799.       
 
357. The previous arguments all include some aspect that the tax treaty between the State of 
residence of the CFC and the State of residence of the shareholder is not relevant for the 
discussion whether domestic CFC-legislation is in accordance with the treaty. However, the 
OECD recognizes that where the taxation of the shareholder under CFC-legislation is based on 
the fact that such shareholder is deemed to have received a dividend from the CFC, an issue arises 
under the treaty between the State of residence of the CFC and the State of residence of the 
shareholder because taxation is based on a presumed flow of dividends from one Contracting 
State to another. The Base Companies Report is, however, unclear as to the characterization of 
such income for purposes of applying the distributive rules of the treaty. According to the Report, 
the income may either be characterized as a “Dividend” under Art. 10 OECD MC or as “Other 

                                                      
798 German treaties e.g. provide that German companies holding a substantial interest in a subsidiary resident in a treaty 
country enjoy the participation exemption on dividends. Under former German CFC-legislation the shareholder of the 
CFC was deemed to have received a dividend. Many German treaties grant the participation exemption on the dividend 
only if it is paid out of an active business carried on by the subsidiary. However, other treaties (including Art. 23 (1) (3) 
of the Belgium/Germany tax treaty and the 1962 Germany/Ireland tax treaty) do not provide for such “activity”-test. 
Where the treaty provision does not include such a test, a German shareholder having a substantial interest in the CFC 
is able to avoid the application of the CFC-legislation (e.g. a German shareholder of a Belgian Coordination Center or 
of an Irish IFSC; see Kraft, G., German-Controlled IFSCs Not Abusive, Decisions of the Supreme Tax Court of 19 
January 2000, European Taxation, 2000, 288). Such “circumvention” of the CFC-legislation through an unintended use 
of the participation exemption (a view cautiously shared by the OECD, International Tax Avoidance and Evasion, 
Double Taxation Conventions and the Use of Base Companies, Issues in International Taxation, No.1, OECD, Paris, 
1987, § 50) led Germany to enact in 1992 (with further amendments in 1994 and in 2001) a specific rule for low taxed 
foreign passive capital investment income. German shareholders with an interest in a company deriving such type of 
income are no longer deemed to receive a dividend but are deemed to earn the passive income directly if it exceeds 
certain thresholds so that recourse to the treaty relief provision on dividends became ineffective. In 2003 with a view to 
exclude treaty protection of any other type of passive income, the German legislature abolished the distinction between 
ordinary passive income (that until then was treated as a deemed dividend) and foreign passive capital investment 
income and excluded the reference to deemed dividends in the German domestic law altogether (For a discussion; see 
e.g. Förster, G., Schmidtmann, D., CFC Legislation in Germany, Intertax, 2004, 476 et seq., Lion, Ph., De nieuwe 
Duitse CFC-regels van de ‘Aussensteuergesetz’, Fiskoloog Internationaal, 2002, no. 222, 1; Sandler, D., Tax Treaties 
and Controlled Foreign Company Legislation, Pushing the Boundaries, Kluwer Law International, 2nd edition, 1998, 
134-144). 
799 The Base Companies Report (§51) deals with the question of the treatment of later dividends. Obviously, such 
dividends come within the treaty provisions on dividends that are distributed by a company resident in one Contracting 
State and that are beneficially owned by a resident of the other Contracting State. Consequently, the State of residence 
of the CFC is allowed to levy withholding tax on the dividend and the State of residence of the shareholder must apply 
its normal methods for granting relief (i.e. by granting tax credit or exemption). The Report makes it clear that any later 
dividend must be relieved from double taxation in the residence State of the shareholder as that income has already 
been taxed earlier under the CFC-rule (for examples of such relief, see OECD, Controlled Foreign Company 
Legislation, Studies in Taxation of Foreign Source Income, OECD, Paris, 1996, 79). It then expands on the difficulty 
faced by the State of residence of the shareholder in granting credit for the withholding tax. As that State does not 
impose tax on the dividend, there is no tax to credit the withholding tax against. This difficulty is caused by the time lag 
between the taxation in the State of residence of the CFC (withholding on the distribution of the dividend) and the 
taxation in the State of residence of the shareholder (anticipated tax on undistributed profit). According to the Report 
the purpose of the treaty would be defeated if the crediting of tax could be avoided by simply anticipating the dividend 
taxation under the CFC-legislation.    
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Income” under Art. 21 OECD MC. Regardless which characterization one prefers, under both 
Articles the residence State of the shareholder is entitled to tax the deemed dividend and no 
conflict with the treaty arises800. If Article 10 OECD MC applies, the question arises whether 
CFC-legislation complies with Art. 10 (5) OECD MC. Such Article provides for a ban on 
extraterritorial taxation and precludes a Contracting State from imposing tax on the undistributed 
profits or income of a company resident of another Contracting State if such profits are composed 
wholly or partly of profits or income derived from the first-mentioned State801. As the State of 
residence of the shareholder enforcing its CFC-legislation imposes taxes on the undistributed 
profit of the CFC an argument can be made that such legislation infringes Art. 10 (5) OECD MC. 
The OECD is of the opinion that CFC-legislation is not contrary to Art. 10 (5) OECD MC. Two 
reasons are put forward. First, it is observed that Art. 10 (5) is confined to taxation by the source 
State of the income and that it has no bearing on the taxation by the residence State of the 
shareholder under a counteracting measure. Secondly, it is observed that it is only concerned with 
the taxation of the company that has earned the undistributed profit and not with the taxation of 
the shareholder of such company. Like with respect to Art. 7 OECD MC, it is argued that the tax 
imposed by the State of residence of the shareholder is not imposed on the CFC (the company 
with the undistributed profit) but on the shareholder of the CFC802. Several authors share the 
views expressed by the OECD803. 
 
358. On the policy level the OECD voices several arguments why CFC-legislation is consistent 
with tax treaties. First, it is argued that tax treaties are not intended to protect the arrangements of 
taxpayers set up with tax avoidance motives and, more in particular, that tax treaties are not 
intended to guarantee an (indefinite) tax deferral to the taxpayer who sets up a separate legal 
entity in a low tax jurisdiction for profit accumulation purposes. When States consider it as their 
sovereign rights to shape their tax systems in a way which might negatively affect other States, 
tax authorities in such other States have the sovereign right to enact counterveiling measures to 
protect their domestic tax base. Such measures are necessary to preserve the equity and neutrality 
of their tax systems. It has never been intended that tax treaties replace national sovereign rights 
with international cooperation to safeguard the integrity of tax systems804. Authors share the 
OECD’s position805. 

                                                      
800 OECD, International Tax Avoidance and Evasion, Double Taxation Conventions and the Use of Base Companies, 
Issues in International Taxation, No.1, OECD, Paris, 1987, § 45 a) and 50. 
801 Art. 10 (5) OECD MC reads as follows: “Where a company which is resident of a Contracting State derives profits 
or income from the other Contracting State, that other State may not impose any tax on the dividends paid by the 
company, except insofar as such dividends are paid to a resident of that other State or insofar as the holding in respect 
of which the dividends are paid is effectively connected with a permanent establishment situated in that other State, nor 
subject the company’s undistributed profits to a tax on the company’s undistributed profits, even if the dividends paid 
or the undistributed profits consists wholly or partly of profits or income arising in such other State”. Art. 10 (5) 
OECD MC deals with two distinct matters. First, it forbids the application of a tax such as a secondary withholding tax 
levied by the source State of the income if a non-resident company distributes dividends that comprise profit that has 
arisen in the source State. Secondly, and that is what is relevant for purposes of assessing whether CFC-legislation is 
compatible with Art. 10 (5), it precludes a Contracting State from imposing a tax on the undistributed profit of a 
company resident of the other Contracting State if that company has derived profit sourced in the first State. 
802 OECD, International Tax Avoidance and Evasion, Double Taxation Conventions and the Use of Base Companies, 
Issues in International Taxation, No.1, OECD, Paris, 1987, § 49. 
803 Without attempting to be exhaustive see e.g. Arnold, B., Tax Treaties and Tax Avoidance: The 2003 Revisions to the 
Commentary on the OECD Model, Bull. I.B.F.D., 2004, 252-253; Aigner, H.-J., CFC-Legislation, Tax Treaties and 
EC-Law, General Report, Lang, M. et alia (eds.), Eucotax, Kluwer Law International, 2004, 36 (and the reference to 
some National Reports included in the book); Rust, A., CFC-Legislation, Tax Treaties and EC-Law, German Report, 
Lang, M. et alia (eds.), Eucotax, Kluwer Law International, 2004, 268-269; Lang, M., CFC Regulations and Double 
Tax Treaties, Bull. I.B.F.D., 2003, 56-57; Vogel, K., Klaus Vogel on Double Taxation Conventions, 3rd edition, 
Kluwer, 1997, 696. 
804 OECD, International Tax Avoidance and Evasion, Double Taxation Conventions and the Use of Base Companies, 
Issues in International Taxation, No.1, OECD, Paris, 1987, § 45 b) and c). 
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359. Notwithstanding these many arguments voiced in favor of the consistency of CFC-
legislation with tax treaties, no unanimity has been reached within the OECD. This is not 
surprising. Several OECD Member Countries have enacted special types of favorable tax 
legislation designed to attract foreign investments (e.g. measures to attract financial centers or 
holding companies (e.g. Belgium, the Netherlands; Ireland; Luxembourg) and others have 
favorable tax legislation for corporate taxpayers generally (e.g. Switzerland; Ireland; Cyprus). 
The views expressed above are therefore those of OECD Member Countries that have adopted 
CFC-legislation. According to the Base Companies Report (§46) they represent a very large 
majority. It is not clear how many and (apart from Switzerland) which OECD Member Countries 
represented the dissenting minority. The view of the minority is phrased as follows: “A dissenting 
view, on the other hand, holds that such rules (i.e. anti-abuse rules, substance over form-rules, 
LDB) are subject to the general provisions of tax treaties against double taxation, especially 
where the treaty itself contains provisions aimed at counteracting its improper use (…)”. The 
dissenting view argues further that ” to give domestic rules precedence over treaty rules as to 
who, for tax purposes, is regarded as the recipient of the income shifted to a base company, 
would erode the protection of taxpayers against double taxation (e.g. where by applying these 
rules, base company income is taxed in the country of the shareholders even though there is no 
permanent establishment there”)806. The minority implicitly suggests that CFC-legislation is 
incompatible with Art. 7 OECD MC and that such legislation can only be applied if it has been 
preserved in the treaty itself. Only one OECD Member Country (Switzerland) entered a strong 
observation against the Base Companies Report807. Presumably because of this lack of unanimity 
amongst the Member Countries the Report formulates some warnings in its conclusion 808. 
Member Countries should carefully observe their specific treaty obligations as long as there is no 
clear evidence that treaties are being improperly used. Also counteracting measures (such as 
CFC-legislation) should comply with the spirit of tax treaties with a view to avoid double 
taxation. They should also be proportionate: it would be contrary to the spirit of tax treaties in 
general if counteracting measures were to be extended to bona fide activities such as production, 
trading and the normal rendering of services that are clearly related to the economic environment 
of the country where the CFC is incorporated and where the activities are carried on in such a 
way that no tax avoidance can be suspected. Finally, counteracting measures should not be 
applied to countries in which taxation is comparable to that of the country of residence of the 
taxpayer.  
 
360. The Base Companies Report is not very satisfactory. It sets the views of the majority and 
minority of OECD Member Countries aside, but does not express which view is the right one. In 
particular it does not address the fundamental criticism of the minority that CFC-legislation is not 
                                                                                                                                                              
The reference to international cooperation in tax treaties is presumably to Art. 26 OECD which provides for 
mechanisms for cooperation between the tax authorities of the two Contracting States, amongst others, with a view to 
strike down tax avoidance and evasion. 
805 See e.g. Arnold, B., Tax Treaties and Tax Avoidance: The 2003 Revisions to the Commentary on the OECD Model, 
Bull. I.B.F.D., 2004, 252-253. 
806 OECD, International Tax Avoidance and Evasion, Double Taxation Conventions and the Use of Base Companies, 
Issues in International Taxation, No.1, OECD, Paris, 1987, § 39-40. 
807 According to Switzerland counteracting measures of the types described in the Report (e.g. CFC-legislation) are 
contrary to the spirit of the OECD MC as they result in effect in an extraterritorial application of domestic tax 
legislation. Such measures hamper international economic relations and result in additional administrative burdens for 
taxpayers and tax authorities. Such legislation should not be enacted without prior consultation of partner’s countries 
and the latter’s interest should be taken into consideration (OECD, International Tax Avoidance and Evasion, Double 
Taxation Conventions and the Use of Base Companies, Issues in International Taxation, No.1, OECD, Paris, 1987, § 
94-95).  
808 OECD, International Tax Avoidance and Evasion, Double Taxation Conventions and the Use of Base Companies, 
Issues in International Taxation, No.1, OECD, Paris, 1987, § 46-47. 
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in accordance with Art. 7 OECD MC. Also, it deals with the incorporation of a base company in a 
low tax jurisdiction as a matter of treaty abuse, while it is questionable whether such is indeed the 
case. The taxpayer is able to realize a tax deferral through the accumulation of profit in the base 
company because of (i) the differences between the tax regimes in the various jurisdictions, (ii) 
the fact that both States (residence State of CFC and of shareholder) accept that the base company 
has a legal personality distinct from that of its shareholders and (iii) that income of the 
shareholder is not taxed as long as it has not been distributed by the CFC (See Part One, 2). Such 
effect can be achieved regardless whether the Base State has entered into a tax treaty with the 
State of residence of the shareholders and shows that the tax avoidance scheme is totally 
independent from the operation of a tax treaty809. The Report is also not free from ambiguity810. 
First, it contradicts the views expressed in the 1977 OECD Commentary on Art. 1 OECD MC and 
the Conduit Companies Report according to which domestic anti-avoidance rules need to be 
preserved in tax treaties in order to remain effective (see supra 4.1.1.). Secondly, it indicates that, 
on the one hand, CFC-legislation is not affected by tax treaties (§39-40 and 45 a)). Yet, it 
recognizes that where CFC-legislation applies a deemed dividend-approach there is a treaty issue. 
It also states that where the CFC-legislation applies a transactional method, each item of income 
would have to be treated under the relevant treaty Article, but does not elaborate on that point 
(§50-51). It concludes that CFC-legislation is not in breach of the letter and/or the spirit of tax 
treaties. However, it acknowledges that there should be limits to CFC-legislation. It should be 
proportionate to the objectives that it wants to achieve and should avoid offending the spirit of 
treaties (i.e. it should provide for relief of double taxation).  
 
6.3.1.2. The 1992 OECD Commentary 
 
361. As observed before (see 4.1.1.), the ideas of the 1987 Base Companies Report were worked 
into the revised 1992 Commentary on Art. 1 OECD MC811. The Commentary thus reflects the 
same ambiguity as the Report. In particular, it continues to deal with substance over form–rules 
and specific CFC-legislation together and considers the setting up of a base company as a form of 
treaty abuse. It also expresses the views of the majority and minority amongst the OECD Member 
Countries without making it clear which is the correct view. The Commentary repeats the various 
admonitions expressed in the Base Companies Report (§ 24-26; see margin no. 359). 
 
362. On the technical side some paragraphs were added to the Commentary on Art. 10 OECD 
MC. § 37 explains in the same way as the Base Companies Report why Art. 10 (5) does not 
preclude the application of CFC-legislation. Like the Report § 38 leaves open the question 
whether the deemed dividend is to be characterized as a “Dividend” under Art. 10 or “Other 
Income” under Art. 21. It adds that it is doubtful whether tax treaties that provide that foreign 
source dividends are to benefit from the participation exemption under the same conditions as 
dividends distributed by domestic subsidiaries require the State that has enacted the CFC-
legislation to extend the participation exemption to the deemed dividend. However, the same 
paragraph also observes that if such State refuses to extend the participation exemption it may 
face allegations that it is obstructing the normal operation of the participation exemption by 
taxing the deemed dividend prior to distribution. § 39 deals in the same manner as the Report 
with the tax treatment of later dividends. However, it adds that taxpayers cannot blame the system 
                                                      
809 It has also been argued that CFC-legislation has a goal that reaches beyond the prevention of tax avoidance as they 
aim at achieving capital export neutrality (See Part Two, margin no. 180). Such goal is also not related to treaty abuse 
(Martin Jiménez, A., The 2003 Revision of the 2003 OECD Commentaries on the Improper Use of Tax Treaties: A 
Case for the Declining Effects of the OECD Commentaries?, Bull. I.B.F.D., 2004, 23-24).  
810 Sandler, D., Tax Treaties and Controlled Foreign Company Legislation, Pushing the Boundaries, Kluwer Law 
International, 2nd edition, 1998, 91-92. 
811 OECD Commentary (1992) on Art. 1, § 22 et seq.. 
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if the technicalities of the tax credit legislation of the State of residence of the shareholder and the 
time lapse between the taxation of the undistributed profit and the levy of withholding tax on the 
distributed dividend by the source State result in the absence of a tax credit for such withholding 
tax. The Commentary justifies this conclusion by the fact that taxpayers who have recourse to 
artificial arrangements are taking risks against which they cannot be fully safeguarded, an 
argument which the OECD has expressed elsewhere as well (see margin no. 162)812. This part of 
the Commentary contradicts the conclusions of the Base Companies Report (§46-47 and § 51) 
and § 25 of the OECD Commentary on Art. 1 where it is said that counteracting measures should 
comply with the spirit of tax treaties with a view to avoid double taxation. Presumably because of 
that contradiction, § 25 of the 1992 Commentary on Art. 1 has been deleted in 2003 while the 
Commentary on Art. 10 remained (in its relevant part) unchanged (see infra margin no. 365). 
 
6.3.1.3. The 2003 OECD Commentary 
 
363. As indicated earlier (see Part One, 2.1.2) in 1996 the OECD embarked on a program to 
develop measures to counter the distorting effects of harmful tax competition on the national tax 
bases. In its 1998 Report on Harmful Tax Competition the OECD recommended a wide range of 
defensive measures that could serve as a common approach by Member Countries with regard to 
Uncooperative Tax Havens. One of the proposed measures is that countries that do not have CFC-
legislation consider adopting such rules and that countries having such rules ensure that they 
apply in a way that is consistent with the purpose of curbing down harmful tax practices813. As 
indicated above (see margin no. 149) in response to another recommendation, in 2003 the OECD 
fundamentally revised the Commentary on Art. 1 OECD MC to remove any uncertainty or 
ambiguity regarding the compatibility of domestic anti-abuse measures and tax treaties.  
 
364. The 2003 Commentary on Art. 1 deals in new § 22-23 in some detail with base companies, 
thereby now making a distinction between CFC-legislation, on the one hand, and general anti-
avoidance rules (GAARs) and judicially developed doctrines (e.g. “substance over form”, 
“economic substance”), on the other hand. The Commentary still takes the questionable view that 
the use of base companies is a form of treaty abuse. § 22 and 22.1 mention that it can be handled 
by means of general anti-abuse rules and doctrines and that such rules are part of the basic 
domestic rules set by domestic tax laws for determining which facts give rise to a tax liability. 

                                                      
812 It is hard to accept that justification. First, the sweeping statement that CFC-legislation targets at artificial 
arrangements does often not reflect reality. There are examples of CFC-legislation which target at foreign companies 
engaged in active trade or business if such income is moderately taxed and which thus disregard the OECD’s 
admonition that such legislation needs to be proportionate (e.g. Finland; New Zealand, the UK and Sweden; see 
Helminen, M., CFC-Legislation, Tax Treaties and EC-Law, Finnish Report, Lang, M. et alia (eds.), Eucotax, Kluwer 
Law International, 2004, 198; Jackson, A., Smith, A. E., CFC-Legislation, Tax Treaties and EC-Law, New Zealand 
Report, Lang, M. et alia (eds.), Eucotax, Kluwer Law International, 2004, 474; Dahlberg, M., CFC-Legislation, Tax 
Treaties and EC-Law, Swedish Report, Lang, M. et alia (eds.), Eucotax, Kluwer Law International, 2004, 591; Ullah, 
M., CFC-Legislation, Tax Treaties and EC-Law, United Kingdom Report, Lang, M. et alia (eds.), Eucotax, Kluwer 
Law International, 2004, 615-616). Even where CFC-legislation targets at passive types of income, companies engaged 
in activities generating such income may have substance both in terms of activities (intra group financing e.g.) and of 
skilled personnel. Those activities are important within a multinational group. If the arrangement is artificial CFC-
legislation is not necessary and doctrines like sham are available to impose taxation on the real facts. Secondly, it is 
hard to accept that a State that enacts counteracting legislation is allowed to frustrate the primary purpose of the treaty 
by not granting credit for withholding tax. In refusing such credit the residence State of the shareholder fails to 
eliminate juridical international double taxation on the dividend in the hands of the shareholder. Where such a credit 
would be available in case of an ordinary dividend, it is submitted that such State should take the necessary mechanical 
measure to relief that double taxation (e.g. by granting an extra credit against the tax on other income that is effectively 
taxed in the year of the distribution of the CFC-dividend; by a refund of the tax imposed earlier on the attributed CFC-
income).  
813 OECD, Harmful Tax Competition, An Emerging Global Issue, OECD, Paris, 1998, § 97-100.   
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These rules are not addressed in treaties and are therefore not affected by them. Thus, there can 
simply be no conflict between such rules and tax treaty provisions. In § 22.1 the Commentary 
gives an example that to the extent that the application of these rules results in a 
recharacterization of income or a redetermination of the taxpayer who is considered to derive the 
income, the treaty provisions will be applied taking into account these changes (see supra 4.1.2.). 
§ 23 then considers the relationship between specific CFC-legislation and tax treaties separately. 
It notes that a significant number of Member and Non-Member Countries have now adopted such 
legislation and that, while there are considerable differences in the design of such legislations 
between countries, such rules are internationally recognized as a legitimate instrument to protect 
the domestic tax base. The OECD Commentary characterizes CFC-rules as domestic rules on the 
attribution of income pro rata to the shareholder’s participation in the CFC. In the philosophy of 
the OECD discussed earlier, such rules are not addressed in tax treaties and thus not affected by 
them. On the technical side, the Commentary adds that CFC-legislation is not inconsistent with 
the text of the provisions of Art. 7 (1) or 10 (5) OECD MC, nor with the context of those 
provisions. This is further justified in § 37-39 of the Commentary on Art. 10 (which remained 
virtually unchanged from the 1992 Commentary) and in a newly added § 10.1 of the Commentary 
on Art. 7. The Commentary consequently concludes that there is no need to preserve the 
application of CFC-legislation in tax treaties814. § 24 and 25 of the 1992 Commentary have been 
deleted (see margin no. 362)815 and § 26 has been amended. According to the amended § 26, 
CFC-legislation must be proportionate to the goal of achieving equity and neutrality of the 
domestic tax laws in an international environment characterised by different tax burdens. CFC-
legislation should not be applied where the relevant income has been subject to a tax in the State 
of residence of the CFC that is comparable to that imposed by the State of residence of the 
shareholder. The requirement that CFC-legislation should not be extended to bona fide 
commercial and industrial operations not motivated by tax avoidance reasons, even if they are 
carried on in a low tax environment, has been eliminated from the 1992 version of § 26.   
 
365. The 2003 Commentary more clearly reflects the position of the OECD on the consistency of 
anti-avoidance rules (including CFC-legislation) with tax treaties. The fact that the use of GAARs 
and judicially developed doctrines and the application of specific CFC-legislation are dealt with 
separately is an improvement. However, certain parts of the Commentary and changes to the 
Commentary give rise to interpretation issues. Like it was the case under the 1992 Commentary, 
§ 26 of the 2003 Commentary indicates that CFC-legislation should not be applied to countries in 
which taxation is comparable to that of the State of residence of the shareholder. Some States 
(e.g. Australia, Canada and the USA) using a “global approach”, apply their CFC-rules to all 
CFC’s, regardless whether they are resident in low tax or high tax jurisdictions816. They attribute 
the CFC-income from tainted transactions to the domestic shareholder and subject it to tax, but a 
tax credit is given for any foreign tax paid by the CFC on the attributed income. If the CFC-
income is subject to a foreign tax equal to or greater than the domestic tax, no domestic tax is 
payable. § 26 of the Commentary can be read as suggesting that such types of CFC-legislation 

                                                      
814 OECD Commentary on  Art. 1, § 23. 
815 This deletion suggests that CFC-rules should not provide for relief for double taxation. However, new § 22.1 of the 
2003 Commentary is also relevant for this discussion. There it is said that Member Countries should carefully observe 
the specific obligation enshrined in treaties and in particular that they should relieve double taxation if there is no clear 
abuse of the treaty. I have questioned why only in cases of non obvious treaty abuse double taxation should be 
eliminated (see margin no. 162). I have also questioned that the incorporation of a base company constitutes an abuse 
of a tax treaty (see margin no. 360).  
816 See Part Two, 3.1.3; OECD, Controlled Foreign Company Legislation, Studies in Taxation of Foreign Source 
Income, OECD, Paris, 1996, 120 and 149; Greenleaf, L., CFC-Legislation, Tax Treaties and EC-Law, Australian 
Report, Lang, M. et alia (eds.), Eucotax, Kluwer Law International, 2004, 60-61.   
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conflict with the provisions of tax treaties817. Some authors disagree with this reading of the 
Commentary818. It may be asked why the statement in § 26 of the 1992 Commentary that CFC-
legislation should not be applied to bona fide industrial and commercial activities (even if carried 
out in a low tax environment) has been deleted. There may be several reasons. First, as observed 
before (see margin nos. 98-99), according to § 7.1. to 9 of the 2003 Commentary on Art. 1, 
exploiting differences in the level of taxation between jurisdictions and transferring activities to a 
treaty country that provides for a favorable tax regime is considered to be a form of tax avoidance 
and even an abuse of the treaty. The bona fide commercial or industrial activity-test may have 
been removed to avoid such contradiction. Secondly, as indicated above (footnote under margin 
no. 362) some CFC-regimes apply to income from active business activities if carried on in low 
tax jurisdiction. Former § 26 could be read as suggesting that such regimes conflict with tax 
treaties and may have been removed from the Commentary at the request of States having such 
regime to save those regimes819. The inclusion of the comparable taxation-test and the deletion of 
the bona fide commercial or industrial activity- test have been criticized820. In doing so the OECD 
creates the impression that it sets the standards for CFC-rules. According to the authors, it is not 
for the OECD to do so by way of the Commentary. It follows that, despite the recommendation 
formulated in the Harmful Tax Competition Report, the 2003 Commentary has not removed all 
ambiguity. Also, the more the OECD addresses the issue of compliance of CFC-legislation with 
specific treaty provisions (as it does in new § 10. 1 on Art. 7 and in § 37-39 on Art. 10), the more 
it undermines the general statement that CFC-legislation is not affected by treaties. Also, § 38 and 
39 of the Commentary on Art. 10 remained unchanged. The 2003 Commentary thus conserves the 
mitigated conclusions on the relationship between the participation exemption and deemed 
dividends and on the denial of credit for withholding tax on subsequent dividends (see margin no. 
362). It is reiterated that the Commentary still takes the questionable position that the setting up 
of a base company is a form of treaty abuse.  
 
366. The fact that the OECD has come out firmly in favor the consistency of CFC-legislation 
with tax treaties creates the impression that there is unanimity amongst Member Countries on the 
subject. However, that impression is wrong and the situation may even be worse than under the 
1992 Commentary. Not less than six Member Countries recorded observations on the new 
Commentary. Belgium entered the strongest observations indicating that it does not agree that 
CFC-legislation is consistent with the provisions of Art. 7 (1) and 10 (5) of the OECD MC. 
Accordingly to the Belgian observation, CFC-legislation disregards the separate legal existence of 
the CFC, while the aforementioned treaty provisions respect the CFC’s distinct legal 
personality821. The observations of Ireland, Luxembourg, Portugal, the Netherlands and 

                                                      
817 However, such may not be a big concern for some of the three States mentioned. Canada and the US typically 
preserve the application of their CFC-rules in their treaties. Australia typically does not, but it has a provision in its 
CFC-rules which could be read as suggesting that CFC-rules override the Australian treaties. However, authors are not 
unanimous on that interpretation and believe that to a certain extent Australia’s CFC-rules may conflict with treaties 
(Greenleaf, L., CFC-Legislation, Tax Treaties and EC-Law, Australian Report, Lang, M. et alia (eds.), Eucotax, 
Kluwer Law International, 2004, 60-67-69; Sandler, D., Tax Treaties and Controlled Foreign Company Legislation, 
Pushing the Boundaries, Kluwer Law International, 2nd edition, 1998, 110-113). 
818 Fontana, R., The Uncertain Future of CFC Regimes in the Member States of the European Union – Part 1, 
European Taxation, 2006, 263; Arnold, B., Tax Treaties and Tax Avoidance: The 2003 Revisions to the Commentary on 
the OECD Model, Bull. I.B.F.D., 2004, 254.  
819 Concurring: Martin Jiménez, A., Domestic Anti-Abuse Rules and Double Taxation Treaties: a Spanish Perspective – 
Part II, Bull. I.B.F.D., 2002, 625.  
820Arnold, B., Tax Treaties and Tax Avoidance: The 2003 Revisions to the Commentary on the OECD Model, Bull. 
I.B.F.D., 2004, 255; Martin Jiménez, A., The 2003 Revision of the 2003 OECD Commentaries on the Improper Use of 
Tax Treaties: A Case for the Declining Effects of the OECD Commentaries?, Bull. I.B.F.D., 2004, 25.   
821 Belgium has entered observations on Art. 1 (§ 27.4); Art. 7 (§ 40.1) and Art. 10 (§ 68.1). This Belgian observation is 
remarkable because Belgium has a provision in its domestic law (i.e. Art. 344 (2) BITC) that may lead to the same 
result as a CFC-rule. Most likely the Belgian observation is explained by political motives rather than by principles of 
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Switzerland address the more general question of the relationship between anti-avoidance rules 
and treaties and have been discussed before (see margin no. 153)822.  
  
6.3.2. ARGUMENTS FOR INCONSISTENCY OF CFC-LEGISLATION WITH TAX 
TREATIES 
 
367. There is no general acceptance amongst commentators of the OECD’s view that CFC-
legislation is not affected by tax treaties and/or that such rules are not contrary to the provisions 
of the OECD MC. Several commentators and - as it appears from the observations entered by 
OECD Member Countries - also the MoFs of several OECD Member Countries are of the opinion 
that unilateral anti-avoidance rules (such as CFC-legislation) must comply with the text and the 
object and purpose of the applicable treaty provisions  and that there is no general presumption 
that such rules of themselves are treaty-proof or that, in case of conflict, such conflict must 
always be resolved in favor of the domestic law.  
 
368. Several commentators have argued that CFC-legislation (and in particular legislation 
following the “entity”-approach (see Part Two, 3.1.3.) is inconsistent with Art. 7 (1) or, as the 
case may be, with Art. 10 (5) OECD MC. The reason is that the essence of CFC-legislation is that 
the residence State of the shareholder subjects such shareholder to tax on an amount of income 
equal to the undistributed profit of the CFC resident in the other Contracting State, while under 
such provisions the former State has no taxing rights over such profit if the CFC has no 
permanent establishment there823. It is further argued that CFC-legislation frustrates several of the 
purposes of tax treaties or at least several of the basic underlying principles (“the spirit”) of tax 
treaties. The stated objective of the OECD MC and tax treaties following the OECD MC is the 
avoidance of double taxation. The primary purpose of the OECD is the elimination of juridical 
double taxation, but the OECD MC is also concerned with relief for economic double taxation 
(see Art. 9 (2) and Art. 23 (if amended to take care of intra-group dividends)). It is argued that 
Art. 7 may be construed as preventing not only international juridical double taxation of profits of 
the same enterprise, but also international economic double taxation of the same profits of two 
different enterprises (i.e. the CFC and its parent company)824.  The OECD MC recognizes the 
separate legal existence of subsidiaries and assumes the separate taxation of companies within a 

                                                                                                                                                              
treaty interpretation or tax policy. Presumably, the purpose of the observation is to safeguard the tax privileges granted 
to its Coordination Centers. In that field Belgium suffered a set back as a result of the 2003 decision of the Finnish 
Administrative Supreme Court in the  A Oyj Abp-case regarding the application of the Finnish CFC-rules to a Belgian 
Coordination Center of a Finnish parent company (De Broe, L., Kroniek Internationaal Belastingrecht 2003-2004, 
T.R.V., 2004, 646). The A Oyj Abp-case is discussed infra sub 6.3.3.3. and the compatibility of Art. 344 (2) BITC with 
Belgian tax treaties is addressed infra sub 6.5. 
822 The observation of Portugal is unclear as Portugal has enacted CFC-legislation. Presumably, the observation of 
Portugal does not apply to CFC-rules. 
823 Without attempting to be exhaustive see e.g. Martin Jiménez, A., The 2003 Revision of the 2003 OECD 
Commentaries on the Improper Use of Tax Treaties: A Case for the Declining Effects of the OECD Commentaries?, 
Bull. I.B.F.D., 2004, 22-26; Noguera, L., Steichen, A., CFC-Legislation, Tax Treaties and EC-Law, Luxembourg 
Report, Lang, M. et alia (eds.), Eucotax, Kluwer Law International, 2004, 422; Rix, J., CFC-Legislation, Tax Treaties 
and EC-Law, Danish Report, Lang, M. et alia (eds.), Eucotax, Kluwer Law International, 2004, 156; Almudi Cid, J., 
CFC-Legislation, Tax Treaties and EC-Law, Spanish Report, Lang, M. et alia (eds.), Eucotax, Kluwer Law 
International, 2004, 577; Kanervo, T., Nationale CFC-wetgeving, belastingverdragen en EG-wetgeving, T.F.R., 2003, 
681; Peeters, B., Belgische anti-misbruikbepalingen en dubbelbelastingovereenkomsten: het Franse voorbeeld, T.F.R. 
2001, 468-469; Sandler, D., Tax Treaties and Controlled Foreign Company Legislation, Pushing the Boundaries, 
Kluwer Law International, 2nd edition, 1998, 103 et seq..  
824 See e.g. Sandler, D., Tax Treaties and Controlled Foreign Company Legislation, Pushing the Boundaries, Kluwer 
Law International, 2nd edition, 1998, 103-105, 108, 219. 
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group825. Yet, CFC-legislation contradicts this fundamental assumption by consolidating the 
results of the subsidiary and its controlling shareholder826. The OECD MC recognizes that the tax 
residence of a subsidiary company, when it has its place of effective management in one of the 
Contracting States, is distinct from that of its parent where the latter has its place of effective 
management in the other State (Art. 4 OECD MC). CFC-legislation denies the separate tax 
residence of the CFC, without making any attempt to prove that the place of effective 
management of the CFC is situated in the State of residence of the shareholder. The OECD MC 
recognizes the principle of deferral. Profit earned by a company is not taxable in the hands of the 
shareholder until it is distributed as a dividend827. Yet, the very purpose of CFC-legislation is to 
tax the shareholder on the undistributed profit of the CFC. CFC-legislation leads to extraterritorial 
taxation by one Contracting State of undistributed profit of a company resident of the other 
Contracting State. Art. 10 (5) OECD MC includes a specific ban on such extraterritorial 
taxation828. Also, CFC-legislation may conflict with the object and purpose of Art. 23 OECD MC 
if that Article has been amended to provide for relief of double taxation on intra-group dividends. 
Such an amended Art. 23 may e.g. provide that the residence State of the parent shall exempt the 
dividends if the subsidiary carries on an active trade or business. Yet, as indicated before certain 
CFC-regimes target at CFC’s engaged in active commercial or industrial activities in low tax 
jurisdictions. It would be anomalous that dividends distributed by such a subsidiary enjoy the 
participation exemption, while its undistributed profit is subject to current taxation under a CFC-
regime829.  
 
6.3.3. COURT DECISIONS ON THE QUESTIONS OF CONSISTENCY OF CFC-
LEGISLATION WITH TAX TREATIES 
 
369. To my knowledge the issue whether CFC-legislation conflicts with tax treaties has been 
considered by the courts of three countries (i.e. the United Kingdom; France and Finland). Courts 
have expressed different views on the subject. 
 
6.3.3.1. United Kingdom 
 
370. In Bricom Holdings Ltd. (hereafter “Bricom”) the UK Special Commissioners and the Court 
of Appeal held that there was no conflict between the UK CFC-legislation and the “Interest” 
Article of the 1980 UK/Netherlands tax treaty. Bricom concerns the somewhat unusual case of a 
base company that derived income from the State of residence of its controlling shareholder. 
Bricom was the UK tax resident parent company of Spinneys International BV (hereafter 
“Spinneys”), a company incorporated and resident in the Netherlands. Spinneys received interest 
from a UK resident group company (i.e. Bricom’s indirect parent company). The Inland Revenue 
took the view that Spinneys was a CFC since it was resident outside the UK but controlled by 
                                                      
825 It is argued that several provisions on the OECD MC confirm this finding (e.g. Art. 5 (7) (Permanent establishment 
in parent/subsidiary relations); Art. 9 (Associated enterprises); Art. 10 (Dividends); Art. 24 (5) (Non-discrimination of 
foreign-controlled companies)). See e.g. Vann, R., A Model Tax Treaty for the Asian-Pacific Region?, Bull. I.B.F.D., 
1991, 108. The aforementioned Lamesa-case confirms this position (see margin no. 137). 
826 See e.g. Vann, R., A Model Tax Treaty for the Asian-Pacific Region?, Bull. I.B.F.D., 1991, 108. 
827 Ir is argued that this is confirmed in Art. 10 OECD MC (dividends are only affected by the distributive rule if they 
are “paid by a company”) and Art. 23 OECD MC (relief must be given only when “income is derived”) and at several 
occasions in the Commentary on Art. 10, § 3, 23, 24 and 28. 
828 See e.g. the Belgian observation on the OECD Commentary on Art. 1 § 27.4 and on Art. 10 § 68.1. Art. 10 40; 
Almudi Cid, J., CFC-Legislation, Tax Treaties and EC-Law, Spanish Report, Lang, M. et alia (eds.), Eucotax, Kluwer 
Law International, 2004, 575; Rosembuj, T., Controlled Foreign Corporations – Critical Aspects, Intertax, 1998, 345 
and 352. 
829 Sandler, D., Tax Treaties and Controlled Foreign Company Legislation, Pushing the Boundaries, Kluwer Law 
International, 2nd edition, 1998, 125. 
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persons resident in the UK and subject to a lower level of taxation in its country of residence. 
Bricom was assessed under s. 747(4)(a) ICTA for “a sum equal to corporation tax” on the whole 
of Spinneys’ “chargeable profit”, i.e. the amount of its total profit (excluding chargeable gains) 
on which UK corporation tax would have been chargeable assuming that Spinneys had been a UK 
resident and had claimed all the reliefs from corporation tax less all tax credit to which it would 
have been entitled. There was no dispute that Spinneys was a CFC, nor that Bricom as the sole 
shareholder of Spinneys was potentially liable under the CFC-legislation. Bricom, however, 
contested the assessments in that they included in Spinneys’ chargeable profits amounts 
attributable to UK source interest that were excluded from UK tax under the “Interest” Article of 
the UK/Netherlands tax treaty830. The Inland Revenue defended the assessment on the basis of the 
technical language of the CFC-legislation. Its main argument was that the effect of the CFC-
legislation was to make the interest received by Spinneys an ingredient in the measurement of the 
“sum equal to corporation tax (…) on the apportioned amount” (s. 747(4)(a)), which after 
deduction of the appropriate amount of foreign tax credit, was assessed on Bricom831.  
 
371. The Special Commissioners viewed the CFC-regime as a three stage-process. First, the 
chargeable profits of the CFC are computed on the assumption that it was in fact a UK resident. 
Secondly, the recomputed profits are apportioned to the persons having an interest in the CFC. 
Thirdly, the UK company/shareholder is assessed on an amount equal to corporation tax on the 
apportioned amount, less tax credits. According to the Special Commissioners, the UK source 
interest lost its character at the first stage of the process832. The assessment was a “sui generis” 
assessment on a notional “sum equal to corporation tax”. Consequently, Bricom could not argue 
that the CFC-charge was inconsistent with Art. 11 of the treaty833.     
 
372. Bricom appealed this decision. While it somewhat modified its arguments, it still claimed 
that the CFC-legislation was in breach of Art. 11 of the treaty. The Court of Appeal agreed with 
the Special Commissioners’ description of the CFC-regime as a three stage-process, but disagreed 
with their description of the effect of this process on the character of Spinneys’ interest income. 
The Court held that the correct approach is that the interest is not included in the sum apportioned 

                                                      
830 Art. 11 (1) of the 1980 UK/Netherlands tax treaty: “Interest arising in one of the States which is derived and 
beneficially owned by a resident of the other State shall be taxable only in that other State”. 
831 A second argument was that the CFC-charge was not a corporation tax or a substantially similar tax and therefore 
did not qualify for relief under the treaty in any event. The Special Commissioners held that the CFC-charge was 
“substantially similar” to a corporation tax within Art. 2 (2) of the UK/Netherlands treaty. Notwithstanding this finding 
the Special Commissioners concluded that no relief could be granted because the conditions set by the UK enabling 
legislation had not been satisfied in the case at hand. In the UK (which a so-called “dualistic country”) the rights and 
obligations created by treaties have no effect in domestic law unless enabling legislation is in force to give effect to 
them and have ‘incorporated’ them into domestic law (see supra 1.1.). Under UK constitutional law there are basically 
three methods by which treaty provisions are incorporated in domestic law (Aust, A., Modern Law and Treaty Practice, 
2004, Cambridge University Press, 151-156). In tax matters the enabling legislation takes the form of an Act of 
Parliament which provides a framework within which secondary legislation can be made to give effect to a certain 
category of treaties. Such is s. 788 of the ICTA 1988. The practice of incorporating tax treaties in domestic law in the 
UK by s. 788 has the unfortunate result that sometimes certain treaty articles or parts thereof are never transformed in 
domestic tax law and therefore not given effect by Courts even though there is a conflict between the treaty and the 
domestic law. Such happened in the Bricom-case (the Commissioners said: “The United Kingdom is in breach of the 
Treaty in not giving effect to it under domestic law. However, this does not affect the result in this case”) and more 
recently again in Nec Semiconductor (High Court, Chancery Division, 24 November 2003, 6 ITLR, 2004, 416) and in 
UBS AG (Special Commissioners, 7 June 2005, 7 ITLR, 2005, 893).  
832 According to the Commissioners: “The interest ingredient loses its character at the first stage of the process. By the 
time the assessment has been reached, Art. 11 has no application because the amount actually assessed is not “(…) 
income arising in one of the States which is beneficially owned by a resident of the other”; it is a sum equal to tax 
computed on the statutory assumptions and apportioned from the beneficial owner to its U.K.-resident shareholder”. 
833 (1996) STC (SCD) 228.  
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to Bricom. According to the Court, the UK CFC-rule merely provides a measure by which the 
sum is calculated. Such a sum is a notional one on which the CFC-charge is computed834. 
 
373. The Bricom-case is a missed chance. Despite the obvious significance of several relevant 
treaty provisions to the case, there is limited discussion of those provisions as the case is almost 
entirely decided on the basis of the interpretation of the national CFC-rule. In this respect it is 
also particularly unfortunate that the taxpayer chose to base its arguments on Art. 11 of the treaty 
and continued to do so in appeal and not on Art. 7 (1) or on Art. 10 (7) of the UK/Netherlands 
treaty835 as the conditions to apply the latter provision were prima facie satisfied. Spinneys, a 
resident of the Netherlands, derived income from the UK and the UK charged tax on the 
undistributed profits of Spinneys. One can only speculate about the outcome of the case if the 
taxpayer had done so. In view of the terms of the decision of the Court of Appeal, commentators 
are, however, sceptical that the outcome would have been different. In my view the quote of the 
Court of Appeal (“Nor do they represent any actual payments or receipts of Spinneys”) suggests 
that the Court believed that no cross-border payment from the Netherlands to the UK occurred 
and that consequently there is simply no treaty issue so that the CFC-charge is only a matter of 
UK domestic tax law (see margin nos. 353-357). The decisions have been widely criticized by 
British commentators836. Although it is dangerous as a non-qualified UK lawyer to make 
judgments on the interpretation of a UK tax statute, it seems to me that the Court of Appeal 
disregarded the very purpose and effect of the CFC-legislation (which is that the UK taxes the 
undistributed profit of the Dutch company, be it on the UK shareholder). It gave great weight to 
the UK internal label attached to a particular item of income to determine its tax treatment for 
treaty purposes and may even have given a too formalistic reading of s. 747 (6) defining the 
chargeable profits of the CFC837. In my view it can be argued on the basis of this provision that 
what is charged to tax by the UK is the profit of a Dutch resident company recomputed in 
accordance with UK tax rules, not a notional sum and that charging the Dutch company’s profit 
to UK tax is the very purpose of the CFC-rule838. If that assumption is correct, it begs the question 
whether under a less formal reading of s. 747 (6) one can make the argument that the UK CFC-
legislation is contrary to Art. 7 (1) and/or 10 (7) of the UK/Netherlands treaty. This question was 
considered in the French cases discussed hereafter.  
 
                                                      
834 (1997) STC 1179: ”the chargeable profits” as defined by sec. 747(6)(a) are a purely notional sum. They do not 
represent any profits of Spinneys on which the United Kingdom corporation tax is chargeable, for there are no such 
profits. Nor do they represent any actual payments or receipts of Spinneys, whether of interest or anything else. They 
are merely the product of a mathematical calculation made on a hypothetical basis and making counterfactual 
assumptions. The “chargeable profits” which are defined by sec. 747(6)(a) exist only as a measure of imputation. What 
is apportioned to the taxpayer and subjected to tax is not Spinneys actual profit but a notional sum which is the product 
of an artificial calculation (…). The correct analysis is that interest received by Spinneys is not included in the sum 
apportioned to the taxpayer on which tax is chargeable. It merely provides a measure by which an element in a 
conventional or notional sum is calculated, and it is that conventional or notional sum which is apportioned to the 
taxpayer and on which tax is charged”. 
835 Art. 10 (7) of the 1980 UK/Netherlands tax treaty is equal to Art. 10 (5) OECD MC. 
836 See e.g. Ullah, M., CFC-Legislation, Tax Treaties and EC-Law, United Kingdom Report, Lang, M. et alia (eds.), 
Eucotax, Kluwer Law International, 2004, 625-630; Baker, Ph., Editor’s Note under French Conseil d’Etat, 28 June 
2002, 4 ITLR, 2002, 1078; Clayson, M., The Impact of European Law and Treaty relief on the UK Controlled Foreign 
Companies Rules, Intertax, 1998, 326 et seq.; Sandler, D., Tax Treaties and Controlled Foreign Company Legislation, 
Pushing the Boundaries, Kluwer Law International, 2nd edition, 1998, 202-212 (and the other British commentators 
quoted there).   
837 S. 747 (6): “In relation to a company resident outside the United Kingdom: (a) any reference in this Chapter to its 
chargeable profits for an accounting period is a reference to the amount which, on the assumptions in Schedule 24, 
would be the amount of the total profits of the company for that period on which, after allowing for any deductions 
available against those profits, corporation tax would be chargeable (…)”. 
838 Contra: Wheeler, J., The Attribution of Income to a Person for Tax Treaty Purposes, Bull. I.B.F.D., 2005, 486. The 
author argues, however, that such domestic technicalities should not be relevant for purposes of interpreting the treaty. 
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6.3.3.2. France 
 
374. Several French companies holding a controlling interest in Swiss subsidiaries enjoying a 
privileged tax regime in the meaning of the Art. 209B of the French Tax Code (i.e. the French 
CFC-legislation) were taxed in France on their proportionate share of the income derived by the 
Swiss CFC. In none of these cases the French tax authorities alleged that the Swiss companies 
carried on business in France through a permanent establishment situated in France. The French 
parent companies challenged the assessments arguing that taxation of the profits of the Swiss 
subsidiaries in France was in breach of Art. 7 (1) of the 1966 France/Switzerland tax treaty839. 
The French tax authorities defended the assessments on the following grounds: (1) the purpose of 
the tax treaty is to relieve from international juridical double taxation, not economic double 
taxation. The French CFC-legislation results in economic double taxation. The Swiss CFC is not 
taxed in France. The assessment of the income of the CFC is on the French controlling 
shareholder. In the end, economic double taxation is eliminated as France grants a tax credit for 
the Swiss tax paid by the CFC; (2) one of the purposes of the treaty is to counter tax evasion. A 
treaty cannot preclude a State from enacting measures against tax avoidance and tax evasion840.  
 
375. In briefly motivated decisions the lower Courts of Strasbourg and Poitiers in the cases 
involving Strafor and Remy-Cointreau and the Court of Appeals of Paris in Schneider held for the 
taxpayer841. The Court of Appeals looked at the effect of the French legislation and concluded 
that it results in the profits of the Swiss CFC being taxable in France and found that in doing so 
the French legislation deviates from the taxation principle of territoriality generally applicable in 
France (see Part One, 1.1.2.2)842. According to the Court tax treaties provide criteria by which 
two States divide between themselves a taxable subject matter (“une matière imposable”) which 
each of these two States is entitled to tax under its internal rules. The Court found that a conflict 
with the distributive rules of the treaty arises. Under Art. 7 (1) of the French/Swiss tax treaty 
profits of a Swiss company cannot be taxed in France, be it in the name of a French shareholder, 
if that company has no permanent establishment in France. The fact that the French parent 
company is not subject to international juridical double taxation, nor economic double taxation 
(because of the French tax credit), does not preclude it from claiming treaty protection. That 
company is a person resident of France in the meaning of the French/Swiss treaty and therefore 

                                                      
839 Art. 7 (1) 1966 France/Switzerland tax treaty provides: “The profits of an enterprise of a Contracting State shall be 
taxable only in that State unless the enterprise carries on business in the other Contracting State through a permanent 
establishment situated therein (…)”. 
Before the Lower Court and the Court of Appeal, Schneider also argued that the French CFC-legislation was contrary 
to Art. 9 France/Switzerland treaty. The Court found that the purpose of the CFC-legislation is not to adjust the profits 
of a French company because it had operated on non “arm’s length”- terms with an affiliated Swiss company but to tax 
the undistributed profits of the Swiss subsidiary in the hands of the French parent independently from any non “arm’s 
length”- profit shifting between those two companies and dismissed the argument (Tribunal Administratif Paris, 21 
November 1995, RJF 2/97, no. 123).  
840 The arguments of the tax authorities are well summarized in the Opinion of the Commissaire du Gouvernement 
Mortelecq before the Court of Appeal of Paris, published in 3 ITLR 2001, 534-543 and in the Instruction of the French 
Tax Authorities of 6 March 1992, discussed by Douvier, J.P., CFC Legislation: An Analysis of Article 209B The Net 
Widens, Bull. I.B.F.D., 1995, 407. 
841 Tribunal Administratif Strasbourg, 12 December 1996, RJF 2/97, no. 24; Tribunal Administratif Poitiers, 25 
February 1999, RJF 7/99, no. 874, and 1 ITLR, 1998/99, 833; Court of Appeals Paris, 30 January 2001, 3 ITLR 2001, 
529. The cases are discussed by Douvier, J.P., Bouzoraa, D., Court of Appeals Confirms Incompatibility of CFC Rules 
with Tax Treaties, European Taxation, 2001, 198; Meeus, L., CFC-Wetgeving: weer strijdig met Frans-Zwitsers DBV, 
Fiskoloog Internationaal, 2001, no. 209, 1; Douvier, J.P., Bouzoraa, D., Compatibility of CFC Rules with Tax Treaties: 
Lower Courts Reach Conflicting Conclusions, European Taxation, 1997, 103.   
842 The Lower Courts of Strasbourg and Poitiers immediately addressed the issue of Art. 7 and the stated purpose of the 
treaty (which is the final part of the decision of the Court of Appeals). 
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entitled to contest an assessment which infringes the provisions of the treaty843. As indicated 
earlier (see 4.2.2.), with respect to the tax authorities’ second argument, the Court held that it 
does not appear from any of the provisions of the treaty that the objective of the fight against tax 
avoidance or tax evasion permits an exception to the distributive provisions of the treaty. The 
Court concluded that the fact that the CFC-legislation aims at preventing tax evasion (sic!) does 
not justify an interpretation of the treaty that goes against the terms of such provisions. 
Consequently, as France is a “monistic” country where treaties prevail over conflicting provisions 
of domestic law, the treaty was held to prevent the assessment. 
 
376. The French tax authorities appealed the Schneider-case to the Conseil d’Etat on the 
following grounds: (1) a tax treaty must be interpreted in light of its object and purpose. The 
purpose of Art. 7 (1) of the treaty is the avoidance of international juridical double taxation and 
does not extend to the elimination of economic double taxation. The assessment under Art. 209B 
is made against the French company, not the Swiss company, and results in economic double 
taxation, but such is relieved through the tax credit. So, there is no violation of the treaty; (2) even 
if the treaty is at stake, the Court of Appeals has misinterpreted Art. 7 (1) thereof (qualified as an 
error of law) as Art. 209B does not impose tax on the profit of an enterprise but on the proceeds 
of a shareholding in a Swiss company. The latter argument implicitly suggests that Art. 10 
(“Dividends”) is controlling. Under such provision, France is allowed to tax Swiss sourced 
dividends. 
 
377. Presumably because of that second argument of the tax authorities, the Conseil d’Etat was, 
much more than the Court of Appeals, concerned with the proper characterization of the income 
attributed to the French parent844. In my view it followed a two step-analysis. It first considered 
the effect of the CFC-legislation under French internal law and the characterization of the 
attributed income under such law and subsequently examined whether the treaty restricts the 
French taxing rights. The Court concludes its internal law analysis with the finding that the 
objective of Art. 209B is to permit the taxation in France of profits arising from the business of a 
company established abroad. Its purpose is not, contrary to the submission of the tax authorities, 
to tax deemed dividend distributions by the foreign subsidiary to its French resident 
shareholder845. The internal law analysis leads to the conclusion that what is taxed in France is 

                                                      
843 In doing so the Court does not clearly indicate whether it believes that the purpose of Art. 7 is also to provide for 
relief for economic double taxation. The Commissaire du Gouvernement was much clearer on this point. According to 
him Art. 7 does provide for such relief (Opinion of the Commissaire du Gouvernement Mortelecq, published in 3 ITLR 
2001, 541-542). 
844 Conseil d’Etat, 28 June 2002, 4 ITLR 2002, 1077. 
845 In doing so the Court also rejects the arguments put forward by the Commissaire du Gouvernment Austry to uphold 
the taxation (The Opinion is published in 4 ITLR 2002, 1083-1104). The Commissaire thoroughly analyzed the 
provisions Art. 209B to see whether the attributed income is to be characterized as a deemed dividend or as a profit 
item under internal law. He found that it could be argued both ways but subsequently undertook a purposive analysis of 
Art. 209B. This led him to conclude that Art. 209B aims not only at preventing a tax deferral by taxing anticipatively 
undistributed profit but also at preventing French companies from enjoying the benefits of the participation exemption 
when the dividends are distributed by the subsidiary later, notwithstanding the fact that the dividends have been 
moderately taxed abroad. He inferred from that finding that the attributed profit is more in the nature of a deemed 
dividend. Upon further analysis of the case law of the Conseil d’Etat he concluded that deemed dividends are not 
covered by Art. 10 (Dividends) but by Art. 21 (Other Income). Under Art. 21 France is allowed to tax such other items 
of income of Swiss source. The case law of the Conseil d’Etat on the characterization of deemed dividends for treaty 
purposes is exceptional. According to the Court only distributions of profit decided by an ordinary shareholders 
meeting can be characterized as dividends. Deemed dividends do not satisfy that test and are therefore “Other Income” 
under Art. 21 (Conseil d’Etat, 31 January 2001, RJF 4/01, no. 489; Conseil d’Etat, 13 October 1999, RJF 12/99, no. 
1587). This is a remarkably narrow interpretation of the term “Dividends” which is not in line with OECD Commentary 
(OECD Commentary on Art. 10, § 28; see margin no. 401). Since the question whether a distribution is a deemed 
dividend must preferably be answered under the tax laws of the company making the distribution (see margin no. 400), 
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characterized as profits under French domestic tax law. At the treaty level the Court proceeds to 
an analysis of Art. 7 (1) and finds that the term “profits” used therein is not defined in the treaty 
and, hence, that it must be defined in accordance with the French income tax laws pursuant to 
Art. 3 (2) of the treaty. With reference to the exception set forth in Art. 3 (2) (“unless the context 
requires otherwise”), the Court found that nothing required a different interpretation. It therefore 
concluded that the French internal law meaning of “profit” was controlling and thus that Art. 7 is 
applicable. It went on to say that there is an identity in nature between the business profits 
(“bénéfices d’exploitation”) of the Swiss subsidiary, the taxation of which is conferred to 
Switzerland under Art. 7 (1), and the profitable results (“résultats bénéficiaires”) of the same 
Swiss subsidiary taxed in France under the CFC-legislation in the name of the French parent. 
According to the Court, income to which Art. 7 (1) applies is by virtue of Art. 25 (A) (1) of the 
treaty846 exempt in France if it is realized by a company which is a resident of Switzerland and 
which does not have a permanent establishment in France. The Court added that the purpose of 
the treaty (i.e. the elimination of double taxation) does not justify an incorrect application of Art. 
7 (1) jo. 25 (A) (1) on the sole ground that taxation in France of the profits of the Swiss 
subsidiary is not made in the name of that subsidiary but in that of its parent since the parent is a 
separate legal entity to whom those profits have not been distributed847. As discussed before (see 
4.2.2.) the Court further observed that even if it had been established that the purpose of the 
French/Swiss treaty were to counter tax avoidance and evasion – a question which the Court left 
unanswered in view of the fact that such was not clear from the title and preamble of the treaty -, 
this purpose does not permit to derogate from the terms of the treaty provisions. That would only 
be different if the treaty were to include a safeguarding provision allowing the application of the 
French CFC-rules, notwithstanding the provisions of Art. 7 (1). 
 
378. The decision is not approved by the proponents of the thesis that CFC-legislation is 
consistent with tax treaties (see margin nos. 353 et seq.). In particular those who argue that 
treaties do not interfere with the attribution decisions made by the Contracting States under their 
domestic laws criticize the Court for having made an error of law in considering that the income 
of the French parent was the income of the Swiss company. They argue that the attribution 
decision of France pursuant to which the income taxed in France is the income of the French 
resident parent company cannot be affected by the France/Switzerland tax treaty. According to 
those authors, the Conseil d’Etat incorrectly supposes that there is either an independent 
attribution rule in tax treaties or that the attribution rule of Switzerland is binding on France848. 
By the same token those authors implicitly argue that Art. 7 (1) does not purport to eliminate 
economic double taxation. Other commentators have approved the decision849. 
 
                                                                                                                                                              
it is even more surprising that the Commisaire relied on this case law to conclude likewise for deemed distributions 
originating outside France.  
846 I.e the relief provision.  
847 It is remarkable that for purposes of the characterization of the income under the treaty the French Conseil d’Etat 
considers how it is characterized under domestic law in the hands of the shareholder and then subsequently applies the 
treaty in relation to another taxpayer (i.e. the CFC). However, the reasoning leading to the application of Art. 7 OECD 
is that the attributed income has been earned by an enterprise in the meaning of Art. 7 OECD (i.e. CFC), so that Art. 7 
is controlling and the attributed income is “business profit” within Art. 7, which was also the reasoning followed by the 
Finnish Supreme Court, discussed in the case hereafter sub 6.3.3.3.. 
848 Aigner, H.-J., CFC-Legislation, Tax Treaties and EC-Law, General Report, Lang, M. et alia (eds.), Eucotax, Kluwer 
Law International, 2004, 33; Lang, M., CFC Regulations and Double Tax Treaties, Bull. I.B.F.D., 2003, 55-56. 
849 Gutmann, D., et alia, French-Swiss Point of View on the Société Schneider Electric Case: Some Thoughts on the 
Personal Attribution of Income Requirement in International Tax Law, Intertax, 2003, 156; Bourtourault, P.Y., Mbwa-
Mboma, M., French High Tax Court Confirms that The Former France-Switzerland Tax Treaty Overrides French CFC 
Legislation, Intertax, 2002, 493; Olléon, L., Article 209B et Conventions Fiscales Internationales “Après les ténebres, 
la lumière”, RJF 10/02, 755; Gutmann, D., et alia, L’attribution du revenu en droit fiscal international, Point de vue 
Franco-Suisse sur l’arrêt Société Schneider Electric du 28 juin 2002, R.D.A.I/I.B.L.J., 2002, 911.  
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379. The decision of the Conseil d’Etat has been followed by a French lower Court in the 
3Suisses International-case concerning the application of the 1958 France/Luxembourg and 
France/Belgium tax treaty850. 
 
6.3.3.3. Finland 
 
380. The Finnish company A Oyj Abp had a wholly-owned Belgian subsidiary that was 
recognized as a coordination center in Belgium and that enjoyed the favorable tax regime 
available to such type of companies. The Finnish parent would become taxable under the Finnish 
CFC-legislation on the profits of the Belgian subsidiary. It was not disputed that the Belgian 
subsidiary did not carry on any business in Finland through a Finnish permanent establishment. 
The Finnish parent sought an advance ruling from the Central Board of Taxation arguing, inter 
alia, that the provisions of the 1976 (amended in 1991) Finland/Belgium tax treaty prevented the 
Finnish taxation. The ruling was denied and the Finnish parent appealed to the Supreme 
Administrative Court851. The taxpayer argued that the taxation of the Finnish parent company on 
the attributed income realized by the Belgian subsidiary was contrary to Art. 7 (1) jo. Art. 5 (7) of 
the Finland/Belgium tax treaty852. 
 
381. Like the French Conseil d’Etat, the Finnish Supreme Court, before turning to the 
interpretation of the treaty examined the CFC-legislation to determine its effects and objectives 
and the characterization of the attributed income under internal law. On the latter point it 
observed that the Finnish Act does not provide any definition of the character of such income. It 
found that the income could not be characterized as a profit distribution under company law and 
that accordingly the income is not to be characterized as a deemed dividend853. The Court said 
that it is to be characterized according to the activities of the subsidiary and the particular 
circumstances of the case. Having regard to the activities of a coordination center and to further 
provisions of the Finnish Act, the Court concluded that the income was in the nature of business 
income. The Court then engaged in the interpretation of Art. 7 (1) of the treaty. That part of the 
Court’s reasoning has already been discussed before in the section dealing with the interaction 
between domestic-anti avoidance rules and tax treaties and reference is made to the above 
observations (see 4.2.9.). There I concluded that the Court’s reasoning leading to the conclusion 
that the Finnish CFC-legislation is in accordance with Art. 7 (1) of the treaty is highly 
questionable854.  
 

                                                      
850 Tribunal Administratif Lille, 9 January 2003,  Revue de Droit Fiscal, 2003, 586. 
851 Supreme Administrative Supreme Court of Finland, 20 March 2002, 4 ITLR 2002, 1009. 
852 Art. 7 (1) Finland/Belgium tax treaty provides “The profits of an enterprise of a Contracting State shall be taxable 
only in that State unless the enterprise carries on business in the other Contracting State through a permanent 
establishment situated therein (…)”. 
Art. 5 (7) provides: “The fact that a company which is a resident of a Contracting State controls or is controlled by a 
company which is a resident of the Contracting State or which carries on  business in that other State (whether through 
a permanent establishment or otherwise) shall not of itself make either company a permanent establishment of the 
other”.  
853 For a criticism on the Court’s point of view, see Helminen, M., CFC-Legislation, Tax Treaties and EC-Law, Finnish 
Report, Lang, M. et alia (eds.), Eucotax, Kluwer Law International, 2004, 211-212.  
854 Commentators are divided on the outcome of the case. Disagreeing: Lang, M., CFC Regulations and Double Tax 
Treaties, Bull. I.B.F.D., 2003, 51-53. Agreeing: Helminen, M., CFC-Legislation, Tax Treaties and EC-Law, Finnish 
Report, Lang, M. et alia (eds.), Eucotax, Kluwer Law International, 2004, 206. 
It must be noted that the Court seems to indicate that its decision is based on the specific circumstances of the case. 
This seems to suggest that other facts (maybe a taxation of a CFC activily conducting a trade or business) may lead to a 
different result.    
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6.3.3.4. Conclusion  
 
382. Courts in three countries have been called to decide on the consistency of the domestic CFC-
legislation with tax treaties. In the UK the Court did not consider the effects of the legislation, but 
focused heavily on the formal rules of domestic law and came to the conclusion that the 
application of the British CFC-rules did not give rise to a treaty issue and thus that it was not 
prevented by the treaty. The French Conseil d’Etat and Finnish Supreme Court, on the other hand, 
looked at the effects of the CFC-rules and considered the characterization of the attributed income 
under internal law, which was found to be “business profits”. They then turned to the 
interpretation of Art. 7 (1) of the treaty. The French Court found that the French CFC-rule 
infringed Art. 7 (1). No consideration was given to the OECD Commentary855. The Finnish Court 
stated that a literal interpretation of Art. 7 (1) of the treaty did not support the application of the 
CFC-rules, but ultimately concluded otherwise on the basis of the OECD Commentary published 
after conclusion of the treaty.  
 
6.3.4. PERSONAL VIEW 
 
383. I share the views expressed above that it is the sovereign right of each State to freely 
determine the taxable object (the taxable income); the taxable subject to whom that income will 
be attributed (the taxpayer); the taxable event; the timing when income will be taxed etc.. I also 
share the view that the income attribution rules belong to the sphere of domestic law and that they 
are not addressed in treaties. And of course, States can take unilateral measures to prevent tax 
avoidance; tax deferral; double non-taxation etc. and to preserve the equity and neutrality of their 
tax systems. However, I do not share the view that such anti-avoidance measures are unaffected 
by tax treaties and are always treaty-proof. The result of a redetermination of the taxpayer and/or 
a recharacterization of income under CFC-legislation can only be given effect for treaty purposes 
if such result is supported by the terms of the treaty, viewed in their context and in light of the 
object and purpose of the provisions of the treaty or of the treaty as a whole (see margin no. 156). 
In my view it is also not correct to say that the income attribution decisions made by States are 
left unaffected by the tax treaties. If a State has entered into a tax treaty, the provisions of such a 
treaty may restrict the rights of such State to attribute income and to tax income to a resident of 
such State, if such income is also attributed to a taxpayer resident of another Contracting State. 
 
384. Hereafter, I have attempted to apply the integrated interpretation method mandated by Art. 
31 VC to the OECD MC to find out whether CFC-legislation complies with the provisions of the 
OECD MC. I have distinguished between CFC-rules that apply the “entity”-method and those 
applying the “transactional”-method (for a description of those methods; see Part Two, 3.1.3). 
The question involves complex interpretation issues arising under Articles 7, 10 and 21 OECD 
MC. Because the relationship between CFC-legislation and treaties involves the interpretation of 
undefined treaty terms, issues of interpretation also arise under the provisions of the domestic 
CFC-legislation at stake. As terms such as “income” and “profit” used in Art. 7 (1), 10 (3) and 21 
(1) OECD MC are not defined in the treaty, one must determine the characterization of the 
attributed CFC-income under domestic law in order to decide on the applicable treaty Article. 
Under the “entity”-method all of the CFC-profit is attributed to the shareholder. Under a 
“transactional”-method, only certain tainted income (typically passive income and so-called 

                                                      
855 The Commissiare du Gouvernement in the appeals case in Schneider refused to consider the 1992 OECD 
Commentary and the 1998 Harmful Tax Competition Report as they were released subsequent to the assessment (Court 
of Appeals Paris, 30 January 2001, 3 ITLR 2001, 542). The French Conseil d’Etat has until now never used subsequent 
Commentaries (Ward, D., et alia, The Interpretation of Income Tax Treaties with Particular Reference to the 
Commentaries on the OECD Model, I.B.F.D. Publications, 2005, 101-103). 
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“base company”-income) is attributed. A complicating factor thereby is that many jurisdictions 
do not (or not conclusively) characterize the income attributed to the shareholder. Often the CFC-
statute simply describes the items of income of the CFC that are to be attributed and provides that 
the income so-attributed must be calculated in accordance with the domestic tax laws of the State 
of residence of the shareholder. The aforementioned jurisprudence is a perfect illustration of the 
interpretation issues that arise in this respect (see supra 6.3.3.). In Bricom the attributed income 
under UK law was said to be a notional amount computed by reference to the CFC’s profits. The 
Court considered that it was not composed of the CFC’s profits. In Schneider the Commissaire du 
Gouvernement and the Court had different opinions on the characterization of the attributed 
income under French law. The Court held that the income was to be qualified as profit under 
internal law and for purposes of the treaty. French authors have questioned such conclusion856. 
The Finnish Supreme Court came to the same conclusion but authors believe that the better view 
under Finnish law is the characterization as a deemed dividend857. Some CFC-legislations are 
clearer on this point and expressly qualify the attributed income as an income from shares 
(dividend) or as a deemed dividend. Such is the case under Canadian law858 and the pre-2003 
German law859 and under the French legislation amended in response to the Schneider-decision860. 
Therefore within the “entity” and “transactional”-methods, I have made a further distinction 
between (i) CFC-legislation that attributes a notional amount of income; (ii) CFC-legislation that 
deems the shareholder to have earned the income directly and attribute all or some of the CFC-
income to the shareholder under a “transparency”-approach and (iii) CFC-legislation that deems 
the shareholder to have received a profit distribution (deemed dividend). 
 
6.3.4.1. Entity method861 
 
385. First the systems are discussed that adopt a “transparency”-approach and deem the 
shareholder to have realized the CFC-income (see 6.3.4.1.1.). Thereafter, I address the systems 
adopting a deemed dividend-approach (see 6.3.4.1.2.). 
 
6.3.4.1.1. Fiction of earned income (transparency-approach) 
 
a. Attribution of a notional amount of income 
 
386. Where CFC-legislation characterizes the attributed income as notional income (often the 
product of a calculation made by reference to the income of the CFC in accordance with the tax 
law rules of the State of residence of the shareholder), arguably such income has no source in the 
State of residence of the CFC and no treaty issue arises862. In my view that is the conclusion at 

                                                      
856 Gutmann, D., et alia, L’attribution du revenu en droit fiscal international, Point de vue Franco-Suisse sur l’arrêt 
Société Schneider Electric du 28 juin 2002, R.D.A.I/I.B.L.J., 2002, 920. 
857 Helminen, M., CFC-Legislation, Tax Treaties and EC-Law, Finnish Report, Lang, M. et alia (eds.), Eucotax, 
Kluwer Law International, 2004, 212. 
858 Sandler, D., Tax Treaties and Controlled Foreign Company Legislation, Pushing the Boundaries, Kluwer Law 
International, 2nd edition, 1998, 93-94 and 113-128. The author however leaves open several options to characterize the 
income for Canadian treaty purposes (dividend (Art. 10); business profit (Art.7); different types of passive income (Art. 
10-12). 
859 Förster, G., Schmidtmann, D., CFC Legislation in Germany, Intertax, 2004, 476 et seq.; Rust, A., CFC-Legislation, 
Tax Treaties and EC-Law, German Report, Lang, M. et alia (eds.), Eucotax, Kluwer Law International, 2004, 260. 
860 Gouthière, B., French Anti-Abuse International Tax Legislation, European Taxation, 2006, 515. 
861 Countries applying the “entity method” include : France, Finland, the United Kingdom, Italy. 
862 Sandler, D., Tax Treaties and Controlled Foreign Company Legislation, Pushing the Boundaries, Kluwer Law 
International, 2nd edition, 1998, 95. 
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which the Court of Appeal arrived in the Bricom-case (see supra 6.3.3.1.)863. In such a case 
double taxation will only be relieved if the State enforcing the CFC-legislation provides so, both 
with respect to the tax imposed by the CFC-State on the income earned by the CFC (e.g. by the 
grant of a foreign tax credit to the shareholder or by allowing the foreign tax as a deduction) 
(although the latter measure does not fully eliminate the double taxation) and with respect to 
dividend distributed by the CFC to the shareholder in subsequent years (e.g. by exempting those 
dividends paid out of previously attributed income and by giving credit for the withholding tax on 
the dividend)864.  
 
387. I have questioned earlier this kind of interpretation which solely considers the provisions of 
the domestic CFC-charging provisions and the formal application thereof and in doing so avoids 
the interpretation of the treaty terms (see margin no. 373)865. In my view, if a taxpayer questions 
the compatibility of CFC-legislation with tax treaties, under a “good faith”- interpretation of the 
treaty, a Court should not confine itself to a pure formalistic reading of the CFC-charging 
provisions. It must consider the essence and effect of the CFC-legislation and see whether such 
provisions comply with the terms of the treaty provisions and/or the essential principles of tax 
treaty law, considered in their context and in light of the treaty’s objective. In this more 
substantive approach to CFC-legislation, the relevant Article against which the CFC-legislation 
must be tested is primarily Art. 7 OECD MC and, depending upon the factual circumstances, Art. 
10 (5) OECD MC.  
 
b. Attribution of Business Profits (Art. 7 and Art. 10 (5) OECD MC) 
  
388. The French Conseil d’Etat in Schneider concluded that the French CFC-rule infringed Art. 7 
(1) of the France/Switzerland tax treaty. In my view this conclusion is not supported by a literal 
interpretation of Art. 7 (1) which respects the ordinary meaning of the treaty terms866. Applied to 
the facts of the case, Art. 7 (1) reads as follows. From the perspective of the French parent 
company: “The profits of an enterprise of France shall be taxable only in France unless the 
enterprise carries on business in Switzerland through a permanent establishment situated 
therein”. From the perspective of the Swiss CFC it reads: “The profits of an enterprise of 
Switzerland shall be taxable only in Switzerland unless the enterprise carries on business in 
France through a permanent establishment situated therein”. The term “enterprise of France” 
used in Art. 7 is defined in Art. 3 (1) (g) as “an enterprise carried on by a resident of France”. 
Because of this reference to a French resident (i.e. a person liable to tax in France under one of 
criteria of Art. 4 (1) of the treaty), the profits of an enterprise resident of France in the meaning of 
Art. 7 (1) are the profits attributed to that enterprise in accordance with the French domestic tax 
laws applying to French residents867. Under French CFC-legislation, these profits happen to be 
                                                      
863 In this respect it is odd that the OECD Commentary on Art. 7 (§ 10.1) echoes the language of the Bricom- decision 
to defend the compatibility of CFC-legislation with Art. 7 OECD MC. 
864 For the complications arising in this respect and caused by the time lag between the taxation of the CFC-income 
when earned and the levy of withholding tax when a dividend is distributed, see margin no. 362. 
865 If one nevertheless considers the notional income to be sourced in the State of residence of the CFC, then the 
question of consistency with the tax treaty arises. If a treaty applies, the income is most likely to be characterized as 
“Other Income” under Art. 21 OECD MC and therefore taxable only in the State of residence of the shareholder. 
Accordingly, no conflict with tax treaties arises. Notional income would then be the ultimate solution for a State to 
extend its taxing rights outside its own tax jurisdiction. However, as such notional income is in substance equal to 
income realized by another taxpayer based in the another Contracting State, the question arises whether such extension 
complies with the object and purpose of the treaty in general and Art. 21 OECD MC in particular. This issue is 
addressed hereafter sub margin no. 413. 
866 Contra (writing before the French CFC-case law and arguing that CFC-legislation is not consistent with Art. 7 
OECD MC): Sandler, D., Tax Treaties and Controlled Foreign Company Legislation, Pushing the Boundaries, Kluwer 
Law International, 2nd edition, 1998, 92 and 103.  
867 Lang, M., CFC Regulations and Double Tax Treaties, Bull. I.B.F.D., 2003, 55. 
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the same profits as those that have been taxed in the name of the Swiss subsidiary under Swiss tax 
law. The Swiss subsidiary (not having a French permanent establishment) is, however, itself not 
taxed in France. Consequently, a literal reading of Art. 7 (1), giving effect to the ordinary 
meaning of its terms, does not preclude the taxation of the parent under the French CFC-regime 
on the undistributed profit of the Swiss CFC. Such conclusion is line with the object and purpose 
of Art. 7 (1) which is the avoidance of juridical double taxation. Art. 7 (1) does not aim at 
avoiding international economic double taxation868. Art. 7 (1) is concerned with a single taxpayer, 
resident of one Contracting State and having a permanent establishment in the other State. 
International juridical double taxation occurs where a French company carries on a business in 
Switzerland through a Swiss permanent establishment and is faced with source taxation in 
Switzerland and worldwide taxation in France and, conversely, where a Swiss company carries 
on business in France through a French permanent establishment and is faced with the same 
concurrence of source and residence taxation. The OECD Commentary on Art. 7 OECD MC 
confirms that the provision only aims at avoiding international juridical double taxation of the 
single enterprise it is concerned with869. Accordingly, a literal interpretation of Art. 7 (1) OECD 
MC, which has regard to the ordinary meaning of its terms and their purpose, leads to the 
conclusion that the French CFC-legislation and any such legislation based on the entity-method 
attributing the CFC-profits to the shareholder, is not contrary to Art. 7 (1). Such literal 
interpretation is followed by the proponents of the thesis that CFC-rules comply with tax treaties 
(see margin no. 354). 
 
389. However, in my view the Court in Schneider did not engage in a literal interpretation of Art. 
7 (1) OECD MC. It undertook a purposive interpretation of the French CFC-legislation to find out 
what are the effect and objectives of such legislation in substance870. It found that its purpose is 
the taxation in France of the undistributed profits of the Swiss subsidiary. The Court then 
considered the object and purpose of the relevant treaty provisions and held that the useful effect 
of the treaty provisions on the allocation of taxing rights between France and Switzerland (i.c. 
Art. 7(1)) and on the relief of double taxation (i.c. Art. 25 (1) (A)) would be defeated if it 
tolerated that France recovers taxing rights over the same items of income which it had agreed 
that Switzerland could tax and had effectively taxed. The Court found the fact that the French tax 
was imposed in the name of the French parent of no relevance and said that such formality 
(justified by pragmatism, i.e. the recovery against a resident of tax imposed on profit realized by 
another taxpayer based in another jurisdiction) could not justify an infringement of the treaty 
provisions. In other words, the Court unmasked the legislative methodology underlying the 
French CFC-legislation and did not gave any weight to the formalistic argument that the 
assessment is not made against the CFC, but against its shareholder, and thus that taxation under a 
CFC-rule at most leads to economic double taxation against which the taxpayer is not protected 
under Art. 7 OECD MC. Although the majority of the OECD Member Countries traditionally 
believes such formalistic argument to be capable of insulating CFC-legislation from the effects of 
Art. 7 OECD MC (also after the 2003 Commentary, see supra 6.3.1.3.), the Court found it to be 
                                                      
868 Art. 7 is, unlike Art. 9 OECD MC (providing for a relief mechanism for economic double taxation in § 2), not 
concerned with two distinct taxpayers based in two different States. 
869 OECD Commentary, Introduction § 1 and 3 (unchanged from 1977); Art. 7, §1, last sentence (unchanged from 
1977) and § 10.1, first sentence (added in 2003). The OECD Discussion Draft Report on the attribution of profits to 
permanent establishment is also based on the concept of the single enterprise for purposes of Art. 7 OECD MC. 
Some authors have attempted to make the contrary argument: Sandler, D., Tax Treaties and Controlled Foreign 
Company Legislation, Pushing the Boundaries, Kluwer Law International, 2nd edition, 1998, 103-105, 108, 219; Vann, 
R., A Model Tax Treaty for the Asian-Pacific Region?, Bull. I.B.F.D., 1991, 108. 
870 Concurring: Gutmann, D., et alia, French-Swiss Point of View on the Société Schneider Electric Case: Some 
Thoughts on the Personal Attribution of Income Requirement in International Tax Law, Intertax, 2003, 162; Gutmann, 
D., et alia, L’attribution du revenu en droit fiscal international, Point de vue Franco-Suisse sur l’arrêt Société 
Schneider Electric du 28 juin 2002, R.D.A.I/I.B.L.J., 2002, 921.   
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inefficient. The consequence of the Schneider-decision is that where a State (France) enters into a 
treaty with another State (Switzerland), such treaty may significantly restrict the rights of the first 
State to freely attribute income to its residents and tax such income871. It may be useful to quote a 
decision of the Permanent Court of Arbitration here : “(…) that treaty obligations are to be 
executed in perfect good faith, therefore excluding the right to legislate at will concerning the 
subject matter, and limiting the exercise of sovereignity of the State bound by a treaty with 
respect to that subject matter to such acts as are consistent with the treaty”872. The Conseil d’Etat 
qualified the French legislation implicitly as a circumvention of Art. 7 (1) and 25 (1) (A) of the 
France/Switzerland treaty and the obligations undertaken by France thereunder. It did not qualify 
the action of the French legislature as a treaty override violating Art. 26 and 27 VC. As in most 
cases CFC-legislation applies without distinction to CFC’s based in non-treaty countries and in 
treaty countries and in practice applies most to non-treaty countries, it is in my view difficult to 
characterize CFC-legislation as an intentional treaty override873. CFC-legislation purports to 
prevent international tax avoidance and to preserve the equity and neutrality of the domestic tax 
systems. Where the purpose of a particular tax treaty includes the prevention of tax avoidance, it 
is not possible to argue that the legislation breaches such treaty objective, but it may be in breach 
of other objectives (i.e. the allocation of taxing rights and the avoidance of double taxation) and 
from that perspective it may be said the CFC-legislation infringes Art. 26 and 27 VC. It may be 
appropriate to recall the words of B. Cheng regarding the performance of a treaty in good faith : 
“(...) means, essentially, that treaty obligations should be carried out according to the common 
and real intention of the parties at the time the treaty was concluded, that is to say, the spirit of 
the treaty and not its literal meaning. This is one of the most important aspects of the principle of 
good faith and is in accordance with the notion that a treaty is an accord of will between 
contracting parties (…). Performance of a treaty obligation in good faith means carrying out the 
substance of this understanding honestly and loyally”874. 
 
390. The Court thus endorses the rule discussed earlier that a treaty should not be interpreted 
literally if the result of such a literal interpretation would defeat the treaty’s object and purpose. 
Such would in the given circumstances not be a “good faith”- interpretation of the treaty because 
it would sanction a violation of the treaty by France. The Court therefore applied a more liberal 
interpretation of Art. 7 (1) of the treaty the result of which in my view still squares with what is 
                                                      
871 This does not mean, as M. Lang has argued (Lang, M., CFC Regulations and Double Tax Treaties, Bull. I.B.F.D., 
2003, 53), that the Court has said that the treaty provides for independent income attribution rules or that the attribution 
decision of Switzerland is binding on France. Switzerland has the sovereign right to tax a Swiss resident company and 
to attribute income to that company. That right was not restricted by treaty as the Swiss company had no permanent 
establishment in France. When France enters into a treaty with Switzerland and agrees in Art. 7 (1) that Switzerland 
can tax a Swiss company on all its profit (except that which is attributable to a French permanent establishment), the 
Court found that France cannot claim taxing rights over the items of income that only Switzerland may tax and thus 
that the treaty restricts the sovereign rights of France to attribute income to its residents for tax purposes.    
872 Arbitral Tribunal, 1910, North Atlantic Coast Fisheries, Reports of International Arbitral Awards, 1910, vol. XI, 
188. 
873 Concurring: Lang, M., CFC Regulations and Double Tax Treaties, Bull. I.B.F.D., 2003, 57. The OECD requires an 
intentional act to characterize a rule of domestic law in conflict with a treaty obligation of the State to be a treaty 
override (OECD, Tax Treaty Override, Paris, 1989, § 5). However, in my view a State may be in breach of Art. 26 & 
27 VC even where the domestic rule was not enacted with the specific intent to override the treaty but where it should 
reasonably foresee that its domestic legislation (e.g. because of its widespread scope) will affect its treaty obligations. 
874 Cheng, B., General Principles of Law as applied by International Courts and Tribunals, Cambridge, 1953 
(reprinted 1987), 115-116. 
In the 1997 Gabcikovo-Nagymaros-case the ICJ held that: “Article 26 contains two elements, which are of equal 
importance. It provides that ‘Every treaty in force is binding upon the parties to it and must be performed by them in 
good faith’. This latter element, in the Court’s view, implies that (…) it is the purpose of the Treaty, and the intentions 
of the parties in concluding it, which should prevail over its literal application. The principle of good faith obliges the 
parties to apply it in a reasonable way and in such a manner that its purpose can be realized” (ICJ, 25 September 1997 
Case concerning the Gabcikovo-Nagymaros-Project, ICJ Reports, 1997, 142). 
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reasonably implied in the relevant terms (see supra 2.1.2.2.2. and 2.1.2.2.3.). The integrated 
interpretation method prescribed by Art. 31 VC also requires the interpreter to consider the terms 
of the treaty “in their context”. As indicated earlier a strong point can be made that several other 
Articles of the OECD MC recognize the separate legal existence of a parent and a subsidiary 
company; the separate tax residence of the subsidiary and the principle of deferral and thus 
prevent the State of residence of the shareholder from imposing tax on the undistributed profits of 
the subsidiary (see margin no. 361). The French Conseil d’Etat also briefly considered this treaty 
context and implicitly ruled that France should not tax the profits of the Swiss subsidiary as long 
as they have not been distributed as a dividend to the French parent875.  
 
391. Although I do not consider the Partnership Report and the resulting changes made to the 
OECD Commentary in 2000 as “context” within the meaning of the VC, it may – in view of the 
parallel drawn by authors between CFC-legislation applying a “transparency”-approach and the 
transparent taxation of partnerships (see margin no. 354) - be worthwhile to refer to such 
material876. The OECD recognizes therein that, in case of differing characterizations of 
partnerships between the State of residence of the partnership and the State of residence of the 
partners, Art. 23 OECD MC should be interpreted by the State of residence of the partners in such 
a way that double taxation is eliminated. Examples 17 and 18 of the Partnership Report are 
particularly relevant for the CFC-discussion. They concern the case where the State of residence 
of the partnership (deriving income from the same State) (hereafter “P”) taxes the partnership as a 
corporation, while the State of residence of the partners (hereafter “R”) treats the partnership as 
fiscally transparent and thus attributes the income generated by the partnership to the partners 
although it is not distributed. CFC-legislation applying a “transparency”- approach under an 
“entity”-method has the same effect877. According to the Report, the starting point is that the 
domestic tax laws of a State govern all matters regarding how and in the hands of whom an item 
of income is taxed and that the effect of the treaty is only to limit or eliminate the taxing rights of 
the Contracting States. The Report recognizes that under its domestic laws, P has the right to tax 
the income in the name of the entity and that such right is not restricted by the treaty between P 
and R. Therefore, by taxing the partnership as a corporation P exercises its taxing rights over 
items of income “in accordance with the Convention”, the primary condition set by Art. 23 A/B 
OECD for relief to be available in the other State. The Report further recognizes that because R 
applies a “transparency”-approach under its internal laws, the same item of income is taxed in 
the hands of two distinct persons as a result of the diverging income attribution principles which 
follow from the different principles adopted by P and R to characterize the entity. The Report 
concludes that a proper interpretation of the terms “income (…) which, in accordance with the 

                                                      
875 In particular in the statement: “l’objectif d’élimination des doubles impositions attribué à cette convention fiscale ne 
saurait justifier une méconnaissance des stipulations susmentionnées au seul motif que l’imposition par la France des 
bénéfices de la société Paramer n’est pas établie au nom de la société Suisse mais à celui de sa société mère, qui est 
une entité juridique distincte et à laquelle lesdits bénéfices n’ont pas été effectivement distribués (…) ».    
876 OECD Commentary on Art. 23, § 32.1 et seq.; OECD, The Application of the OECD Model Tax Convention to 
Partnerships, Issues in International Double Taxation, no. 6, OECD, Paris, 1999, nos. 93-139. 
877 However, there may be a difference between CFC-legislation and partnership taxation in that under a CFC-rule the 
losses of the CFC are often not attributed, while under a transparency method in case of a partnership, the losses of the 
partnership are attributed to the partners. On that ground one may object to the application of the conclusions of the 
Partnership Report to the case of CFC’s. The question is how pertinent that objection is. First, it follows from the 
Partnership Report that a “good faith”- interpretation of Art. 23 A/B in view of its object and purpose requires the 
residence State of the shareholder to give relief for double taxation. A particular legislative technique used by a 
Contracting State under its internal law on a non-essential point (such as an imputation of losses) should not permit to 
set aside the result aimed at by the treaty if the effect of the CFC-rule is the same as in the case of partnership taxation. 
Also, some CFC-legislation does take account of losses of the CFC (e.g. as carry-forwards against future CFC-income 
or permits consolidation with income from other CFC’s, see Arnold, B., Dibout, P., Limits on the use of low-tax 
regimes by multinational businesses: current measures and emerging trends, Cah. Dr. Fisc. Int., LXXXVIb, IFA San 
Fransisco-Congress 2001, 64-65). 
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Convention may be taxed in the other Contracting State” used in Art. 23 A/B OECD MC requires 
R to accept the characterization and the resulting income attribution made by P and to give relief 
for the double taxation by way exemption or credit under Art. 23 A/B OECD MC. Thus, the 
terms of Art. 23 A/B OECD MC impose an obligation on R to give relief for double taxation of 
any item of income which the treaty authorizes the source State to tax, notwithstanding the fact 
that R would have characterized and attributed the income differently under its domestic laws and 
for purposes of the treaty and this obligation extends to cases of economic double taxation caused 
by differing income attribution rules. In my view the Partnership Report and the Commentary on 
Art. 23 OECD MC could be relevant for a State that normally avoids double taxation by way of 
exemption and that has enacted CFC-legislation applying a “transparency”-approach878. Such 
material suggests that this State cannot apply its CFC-legislation because its effects are exactly 
the opposite of exempting the CFC-profit under Art. 23 OECD MC879.  
 
392. As discussed above, a treaty may have several objectives and one of such objectives may be 
the prevention of tax avoidance and tax evasion (see supra 3.3.1.2.2.). In Schneider the Conseil 
d’Etat did not consider the prevention of tax avoidance and evasion for interpretation purposes 
because it found that it was not proven that such was one of the objectives of the 
France/Switzerland treaty. It observed that even if it were such an objective, it could not affect its 
conclusion because giving effect to the objective of the prevention of tax avoidance and evasion 
would force it to defeat the terms of the provisions of Art. 7 (1) and Art. 25 of the treaty. The 
Conseil d’Etat thus clearly rejected a teleological interpretation of the treaty that is not supported 
by what is expressed clearly or impliedly in its provisions (see margin no. 390). It is not certain 
that Courts in other jurisdictions will follow the same approach. First - and in particular after the 
revision of the 2003 OECD Commentary - Courts may more easily accept that the prevention of 
tax avoidance and evasion is included amongst the purposes of the treaty (see margin n° 113). 
Secondly, as said before, under a literal interpretation of Art. 7 (1) OECD MC CFC-legislation 
does not seem to breach the terms of that provision (see margin no. 388). Thus, a Court may be 
prepared to rule that CFC-legislation is consistent with the ordinary meaning of the terms of Art. 
7 (1) OECD MC when considered in light of the object and purpose of the treaty, i.e. the 
prevention of tax avoidance.     
 
                                                      
878 The Report and the Commentary are less relevant for States that normally give relief for double taxation by way of 
credit and that have CFC-legislation. This material requires such States, when they impose tax on the attributed income, 
to give credit for the tax imposed on such income by the CFC-State. However, the CFC-rules of such States usually 
comply with that requirement. 
It could be argued that the Report and the Commentary are also not relevant for a State that normally avoids double 
taxation by way of exemption and that has enacted CFC-legislation as such States typically switch-over to the credit 
method to avoid economic double taxation under their CFC-rule. 
879 It is true that the Partnership Report and Commentary provide for an exception to the obligation of R to give relief in 
case of diverging interpretations of facts or of provisions of the treaty or in cases of double non-taxation. Apart from 
the fact that, unlike the obligation to give relief for double taxation, such exceptions have a lesser solid basis in the 
terms of Art. 23 A/B OECD MC, in my view none of these exceptions are relevant for CFC-legislation. The taxation of 
the shareholder follows from a unilateral decision of the State of residence of the shareholder that applies in its 
domestic tax laws a fiction of transparency of the CFC. If CFC-legislation gives rise to double taxation, it does not 
result from different interpretations of facts or treaty provisions but from an intended conflict of characterization of the 
CFC. Of course, if no CFC-legislation is imposed and the CFC itself pays no tax, double non-taxation may occur. 
However, such is not the double non-taxation envisaged by the Report and the Commentary for which no treaty relief 
should be provided. The double non-taxation envisaged there is the one resulting from an entity characterization 
conflict between R (a State providing for relief by way of exemption) and P and whereby the treaty does not give right 
to P to tax an item of income. Not one resulting from the fact that a State which has an unrestricted right to tax income 
in accordance with the treaty (P or the residence State of the CFC) does ultimately not tax such income because its 
domestic law does not provide for effective taxation (OECD Commentary on Art. 23, § 32. 6 and 7; OECD, The 
Application of the OECD Model Tax Convention to Partnerships, Issues in International Double Taxation, no. 6, 
OECD, Paris, 1999, nos. 108-112). 
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393. The decision in Schneider raises the question whether the Conseil d’Etat has ruled that Art. 7 
of the France/Switzerland (or generally Art. 7 OECD MC) also aims at eliminating international 
economic double taxation. As explained before (margin no. 388), in my view such is not the 
objective of Art. 7 OECD. I also do not believe that the Conseil d’Etat implicitly ruled that the 
purpose of Art. 7 OECD MC is to provide relief for international economic double taxation880. 
First, the Court addressed the problem from the point of view of the taxation in France of the 
Swiss subsidiary. It found that the subsidiary was a resident of Switzerland for purpose of the 
treaty; that it had no permanent establishment in France and that there was identity in nature 
between the business profits of the Swiss subsidiary (“bénéfices d’exploitation”) and the 
profitable results (“résultats bénéficaires”) of the same Swiss subsidiary taxed in France. It refers 
to Art. 7 (1) in conjunction with Art. 25 (1) (A) of the treaty, which is the Article providing for 
relief for international juridical double taxation, and says that those two provisions would have no 
useful effect if the CFC-legislation were applied to a situation covered by the treaty. Secondly, in 
the end economic double taxation is relieved under French CFC-legislation by way of credit in 
the year the French CFC-tax is imposed and by exempting the dividends subsequently distributed 
by the CFC in an amount equal to the CFC-profits that have been taxed in earlier years. Thirdly, 
the Court engaged in a purposive interpretation of the French CFC-legislation and dismissed the 
argument that the French tax is assessed against the French parent (and the argument of 
economical double taxation inherent therewith) as unconvincing. It found that the effect and 
objective of the legislation is that France taxes the profits of a Swiss company with no French 
permanent establishment and that under the treaty France had agreed that such profit would only 
be taxed by Switzerland. That amounts to saying that the French CFC-rule leads to international 
juridical double taxation contrary to the treaty881.  
 
394. In line with its traditional policy the OECD did not officially react to the Schneider- 
decision. However, I have the impression that the OECD took the opportunity to come out firmly 
against the decision in the 2003 amendements to the Commentary. In particular with respect to 
the interaction between CFC-legislation and Art. 7 (1) OECD MC a new § 10.1 was added to the 
Commentary882. This new § 10.1 says in implicit terms that Art. 7 (1) OECD aims at avoiding 
juridical double taxation. It goes on saying that CFC-legislation does not infringe Art. 7 (1) 
because it is an attribution rule applied by the State of residence of the CFC-shareholder that 
concerns its own resident. According to the Commentary, such rule is unaffected by Art. 7 OECD 
MC as CFC-legislation does not lead to juridical double taxation which Art. 7 purports to prevent. 
The reason given therefore is that the tax levied by the State of residence of the shareholder is not 
imposed on the profits of the CFC because such tax does not reduce the profits of the CFC. It is 
not very clear what the Commentary means by that. Presumably it is another way of saying that 
the tax levied under a CFC-rule is imposed on the shareholder and is a liability of that shareholder 
payable out of the shareholder’s own resources, not a liability of the CFC which is payable out of 

                                                      
880 Concurring: Bourtourault, P.Y., Mbwa-Mboma, M., French High Tax Court Confirms that The Former France-
Switzerland Tax Treaty Overrides French CFC Legislation, Intertax, 2002, 497.  
881 The Finnish Administrative Supreme Court concluded that the Finnish CFC-legislation lead to economic double 
taxation that was not prevented by Art. 7 (1) of the Finland/Belgium tax treaty (Supreme Administrative Supreme 
Court of Finland, 20 March 2002, 4 ITLR 2002, 1071). It is then hard to understand why the Court said that under a 
literal interpretation of Art. 7 (1) the CFC-legislation was in breach of that provision. 
882 OECD Commentary on Art. 7, § 10.1: “The purpose of paragraph 1 is to provide limits to the right of one 
Contracting State to tax the business profits of enterprises that are residents of  the other Contracting State. The 
paragraph does not limit the right of a Contracting State to tax its own residents under controlled foreign company 
provisions found in its domestic law even though such tax is imposed by reference to the part of the profits of an 
enterprise that is resident of the other Contracting State that is attributable to these residents’ participation in that 
enterprise. Tax so levied by a State on its own residents does not reduce the profits of the enterprise of the other 
Contracting State and may not, therefore, be said to have been levied on such profits (…)”. 
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the (undistributed ) CFC-profits883. It seems that the OECD continues to rely on a formalistic 
argument and on the fact that CFC-legislation does not lead to economic double taxation despite 
the fact that the Conseil d’Etat has dismissed such arguments. It is believed that such arguments 
will not impress Courts that apply a purposive interpretation of the domestic CFC-legislation in 
the course of a debate whether such legislation is consistent with Art. 7 OECD MC. Maybe in 
order to give further weight to its argument the OECD seems to have borrowed some language 
from the UK Bricom-decision which was favorable for the tax authorities (“even though such tax 
is imposed by reference to the part of the profits of an enterprise that is resident of the other 
Contracting State that is attributable to these residents’ participation in that enterprise”, 
compare to margin nos. 370-374). 
 
395. As mentioned above, Art. 10 (5) OECD MC provides for a prohibition on extra-territorial 
taxation and precludes a Contracting State from imposing tax on the undistributed profits of a 
company resident of the other Contracting State if such profits consist wholly or partly of profits 
arising in the first-mentioned State. The OECD has consistently taken the position that Art. 10 (5) 
OECD MC does not restrict a State to enforce its CFC-legislation, not even if the CFC is based in 
a treaty country because Art. 10 (5) is : (i) confined to taxation in the source State of the income 
and (ii) is concerned only with the taxation of the company that has earned the undistributed 
profits, not with taxation of the shareholder of such company. Proponents of the view that CFC-
legislation is consistent with tax treaties of course share the view of the OECD (see margin no. 
357). 
  
396. In my view the OECD’s interpretation of Art. 10 (5) OECD MC is contentious. First, while 
it is undisputed that Art. 10 (5) concerns taxation by the source State of the undistributed profit884, 
the OECD overlooks the fact that the State enforcing its CFC-legislation may the source State of 
the undistributed profit of the CFC. The above discussed Bricom-case is a good example: the 
Dutch company Spinneys (the CFC under UK law) derived its income from UK sources, while its 
undistributed profit was subject to UK tax under UK CFC-legislation. Where the CFC derives 
income from the State imposing the tax under a CFC-legislation, Art. 10 (5) is clearly relevant. 
Unfortunately, the issue was not debated in the Bricom-case (see supra 6.3.3.1.). Secondly, if one 
interprets the expression “that other State may not (…) subject the company’s undistributed 
profits to a tax on the company’s undistributed profits”, by having regard to the effect and 
objective of the CFC-rule as the French Conseil d’Etat did in Schneider for purposes of Art. 7 (1) 
OECD, one comes to the conclusion that CFC-legislation is also not consistent with Art. 10 (5) 
OECD MC. Under such a purposive interpretation of the CFC-legislation the rule is brought back 
to its bare essentials, i.e. the imposition by the State of residence of the shareholder of a tax on the 
undistributed profit of the CFC. The fact that the tax is formally assessed on the shareholder is 
                                                      
883 J. Wheeler contests the view of the OECD. According to her the OECD’s views are correct where CFC-legislation 
applies a “deemed dividend”-approach as “the deemed dividend is something different from the CFC’s profit, and it is 
entirely logical that the tax burden falls on the shareholder alone”. But they would be incorrect where an “entity”-
approach is used as “the tax burden still falls entirely on the shareholder but, as the shareholder is being taxed on a 
portion of the CFC’s income, the tax does reduce the CFC’s income, albeit only in the hands of one of the persons who 
are taxable in respect of the income” (Wheeler, J., The Attribution of Income to a Person for Tax Treaty Purposes, 
Bull. I.B.F.D., 2005, 486). I admit that I do not understand the author’s reasoning. Regardless of which approach is 
followed the tax burden always falls on the shareholder who in either approach does not receive any distribution of 
profit from the CFC. In both cases the shareholder incurs a personal tax liability which he must satisfy with his own 
resources as long as no CFC-profit is distributed. It is also surprising that the author discusses the “deemed dividend”-
approach within the framework of Art. 7 OECD. In such case it is more appropriate to consider the consistency of the 
CFC-legislation with Art. 10 or 21 OECD MC (see infra 6.4.1.2.). 
884 Such follows from the opening and closing sentence of Art. 10 (5): : “Where a company which is resident of a 
Contracting State derives profits or income from the other Contracting State, that other State may not (…)  subject the 
company’s undistributed profits to a tax on the company’s undistributed profits, even if (…)  the undistributed profits 
consists wholly or partly of profits or income arising in such other State”. 
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thereby ignored as being a mere formality. If the CFC has derived income from the State 
enforcing the CFC-legislation, Art. 10 (5) OECD forbids this State to impose tax on the 
undistributed profit of the CFC885. An author has rejected this interpretation of Art. 10 (5) OECD 
MC because it leads to “unbearable consequences” : CFC-legislation would not be in accordance 
with tax treaties where the CFC derives income from the State enforcing the CFC-legislation, 
while it would be consistent with tax treaties where no such income is derived886. Even further 
complexities could arise where the CFC would derive income from sources inside and outside the 
State enforcing CFC-legislation as in that case the above interpretation of Art. 10 (5) OECD MC 
leads to a partial inconsistency of the CFC-rule with the treaty887. However, I believe that the 
above interpretation looking at the effects of the CFC-rule is in accordance with the plain words 
of Art. 10 (5) and fully respects its object and purpose. The differentiation according to the source 
of the income is clearly intended by the drafters of that provision. Rejecting this interpretation 
because the results of it may be complex or because a distinction is made between taxpayers 
depending on the source of their income, is a kind of interpretation that harms the clear text of the 
provision and its stated objective. The question may even be raised whether the aforementioned 
interpretation of Art. 10 (5) should not be extended to all CFC’s, regardless of whether they 
derive income from the State enforcing the CFC-legislation or from third States. Indeed, 
presumably the drafters of Art. 10 (5) had in mind only the situation in which the source State of 
the income would attempt to tax the undistributed profit originating in the source State itself. 
When the provision was initially introduced in the 1963 OECD MC they could presumably not 
anticipate that one day States would become so imaginative as to impose tax on any undistributed 
profits of foreign subsidiaries controlled by resident shareholders, even if such profits were 
derived from third States888. Admittedly there is no rule of treaty interpretation that allows such 
an extensive interpretation of Art. 10 (5) OECD MC889. It would clearly conflict with the terms of 
the provision. Such a conflict would not arise if the text of Art. 10 (5) of a particular treaty would 
not refer to undistributed profit arising in the source State, but apply generally. An example of 
such provision is Art. 23 (5) of the 1974 Brazil/Denmark treaty890. 
 

                                                      
885 Almudi Cid, J., CFC-Legislation, Tax Treaties and EC-Law, Spanish Report, Lang, M. et alia (eds.), Eucotax, 
Kluwer Law International, 2004, 577; Rix, J., CFC-Legislation, Tax Treaties and EC-Law, Danish Report, Lang, M. et 
alia (eds.), Eucotax, Kluwer Law International, 2004, 157; Sandler, D., Tax Treaties and Controlled Foreign Company 
Legislation, Pushing the Boundaries, Kluwer Law International, 2nd edition, 1998, 103. 
886 Rust, A., CFC-Legislation, Tax Treaties and EC-Law, German Report, Lang, M. et alia (eds.), Eucotax, Kluwer 
Law International, 2004, 268-269. 
887 Another interpretation of Art. 10 (5) OECD MC is that as soon as the CFC has derived some income from the State 
enforcing CFC-legislation, Art. 10 (5) OECD MC precludes the first State to tax all of the undistributed profit. This 
interpretation – which is closer to the text - is based on the terms of the closing sentence of Art. 10 (5) OECD MC 
(“even if (…) the undistributed profits consist wholly or partly of profits or income arising in such other State”) 
(Sandler, D., Tax Treaties and Controlled Foreign Company Legislation, Pushing the Boundaries, Kluwer Law 
International, 2nd edition, 1998, 103). 
888 In 1962 (the year before the release of the first OECD MC) the US was the first State to enact CFC-legislation.    
889 For the contrary view, see Fontana, R., The Uncertain Future of CFC-Regimes in the Member States of the 
European Union – Part I, European Taxation, 2006, 264. The author argues that where Art. 10 (5) prevents a tax by the 
source State on the undistributed profits that have arisen in the source State of a company resident in the other 
Contracting State, a fortiori the source State cannot impose such a tax if the company has not earned any income in the 
source State. That argument overlooks the opening senctence of Art. 10 (5) which requires some earning of income in 
the source State. 
890 Art. 23 (5) of 1974 Brazil/Denmark tax treaty: “Non-distributed profits of a corporation of a Contracting State, the 
capital of which is wholly or partly owned or controlled directly or indirectly, by one or more residents of the other 
Contracting State, shall not be taxable in the last-mentioned State”. See Sorensen, M., Limits on the use of low-tax 
regimes by multinational businesses: current measures and emerging trends,Danish Report, Cah. Dr. Fisc. Int., 
LXXXVIb, IFA San Fransisco-Congress 2001, 474; Sandler, D., Tax Treaties and Controlled Foreign Company 
Legislation, Pushing the Boundaries, Kluwer Law International, 2nd edition, 1998, 125.  
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6.3.4.1.2. Fiction of a dividend distribution (Art. 10 OECD MC)  
 
397. Where States characterize the income of the CFC attributed to the shareholders of the CFC 
as (fictitious) income from the shares of the CFC or as deemed dividends distributed by the CFC, 
the matter is arguably governed by the treaty between the State of residence of the CFC and the 
State of residence of the shareholder (see margin no. 357)891. This is confirmed by the OECD 
Commentary on Art. 10, § 38. Even after the 2003 revision, the Commentary is still ambiguous 
on whether for treaty purposes the deemed dividend is to be characterized as a “Dividend” under 
Art. 10 OECD MC or as “Other Income” under Art. 21 OECD MC892. As is set forth hereafter, 
such is explained by the fact that for Art. 10 to be applicable a number of conditions must be 
satisfied. A deemed profit distribution may not easily fit in all of those conditions. If the 
distribution is not included in Art. 10, then arguably Art. 21 OECD MC applies. Both 
characterizations, however, lead to the result that the treaty does not restrict the taxing rights of 
the State enforcing the CFC-legislation as both Articles give the right to tax the income to the 
State of residence of the shareholder. 
 
398. The definition of the term “Dividends” in Art. 10 OECD MC includes an autonomous part 
and a part that refers to the characterization of the income as a dividend under the domestic tax 
laws of the source State (the so-called “renvoi”-clause) (see 6.2.1.). The definition of “Dividends” 
is of importance both for the taxation in the source State and in the State of residence of the 
beneficial owner of the dividend because according to Art. 10 (3) the “Dividends”-definition 
applies throughout the Article and the Article is concerned both with taxation in the residence 
State (Art. 10 (1)) and in the source State (Art. 10 (2)). Arguably, a deemed dividend falls within 
the autonomous part of the definition since the attribution of the CFC-income to the shareholder 
is explained by his position as a shareholder and the originator of the fictitious profit distribution 
(i.e. the CFC) is a company that is a resident of the other State in the meaning of Art. 4 (1) OECD 
MC. In other words, the causal relationship between the receipt of income and the position of the 
shareholder required by Art. 10 (3) is satisfied, as well as the condition set forth in Art. 10 (1) 
regarding the residence of the payor of the dividend (see margin no. 236). The question may be 
raised whether the deemed dividend falls within Art. 10 OECD MC because of the “renvoi”-
clause to the tax laws of the source State (i.e. State of residence of the CFC) in the definition of 
the term “Dividend”. M. Lang argues that a deemed dividend is covered by the “renvoi”-clause 
because the CFC-State treats the deemed profit distribution in the same way as ordinary income 
from shares as it does not permit a deduction from the CFC’s taxable basis893. This argument is 
not convincing. There is no equal treatment in the CFC-State as that State is not at all concerned 
with the characterization of the CFC-income and the attribution of such income by the State of 
residence of the shareholder. It is only the State of the shareholder that characterizes the CFC-
profit under its domestic laws in the hands of the shareholder. However, a reference to the 
characterization of the CFC-income in the CFC-State is not necessary for purposes of Art. 10 
OECD MC since the autonomous part of the “Dividend”- definition in itself is sufficient to 
include deemed dividends894. 
                                                      
891 Helminen, M., CFC-Legislation, Tax Treaties and EC-Law, Finnish Report, Lang, M. et alia (eds.), Eucotax, 
Kluwer Law International, 2004, 207-208; Sandler, D., Tax Treaties and Controlled Foreign Company Legislation, 
Pushing the Boundaries, Kluwer Law International, 2nd edition, 1998, 92.  
892 Art. 7 (1) OECD MC is not relevant to this discussion if the State enforcing the CFC-legislation characterizes the 
attributed income as fictitious income from shares. If such income is covered by other provisions of the treaty (i.e. Art. 
10 or 21) those other provisions prevail over Art. 7 (1). Such follows from Art. 7 (7) OECD MC: “Where profits 
include items of income which are dealt with separately in other Articles of this Convention, then the provisions of 
those articles shall not be affected by the provisions of this Article”.  
893 Lang, M., CFC Regulations and Double Tax Treaties, Bull. I.B.F.D., 2003, 55-56.   
894 Helminen, M., CFC-Legislation, Tax Treaties and EC-Law, Finnish Report, Lang, M. et alia (eds.), Eucotax, 
Kluwer Law International, 2004, 209; Rust, A., CFC-Legislation, Tax Treaties and EC-Law, German Report, Lang, M. 
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399. For a deemed dividend to be included in Art. 10 OECD MC it must further be “income from 
shares (…) or other rights (not being debt-claims) participating in profits” in the meaning of Art. 
10 (3) OECD MC. Of particular importance here is the interpretation of the term “income”. The 
question arises of course whether the deemed dividend is income at all as it is a pure fiction and 
the shareholder does not receive any economic value but is taxed on a mere notional amount. The 
term “income” used in Art. 10 (3) OECD MC is not defined in the treaty and must therefore, for 
purpose of applying that treaty, be construed in accordance with domestic laws, unless the context 
requires otherwise (Art. 3 (2) OECD MC). In the case at hand, the State applying the treaty in the 
meaning suggested in this study (see margin no. 46) is the State enforcing its CFC-legislation 
since that State must determine whether its domestic taxing rights are restricted under the treaty 
with the State of residence of the CFC. As it is the sovereign right of that State to freely 
determine the subjects (taxpayers) and objects (taxable income) on which it will impose tax, the 
State enacting the CFC-legislation has the right to define the income on which it will impose tax 
and that income may be a fictitious amount computed by reference to the profit of a foreign 
company controlled by shareholders resident in that State. This State is free to characterize the 
income as a deemed dividend under its internal tax law (see margin no. 383). It has been argued 
that the context of the treaty does not require another interpretation that precludes the use of the 
domestic law meaning of that term under the laws of the State enforcing its CFC-legislation895. 
Under this interpretation, a deemed dividend as defined under the domestic tax laws of the 
residence State of the shareholder is included in the term “income” and thus in the terms 
“Dividends” for purposes of Art. 10 OECD MC. However, there may be a contrary view. As 
indicated earlier (see margin no. 236 and the footnote thereunder) preferably the scope of the term 
“income” as used in Art. 10 (3) should in its entirety (i.e. not only with respect to the “renvoi”-
clause) be determined by exclusive reference to the laws of the State of source of the income and 
not by reference to the laws of the State of residence of the shareholder. If that is correct, the 
treaty context (i.e. Art. 10 (3) OECD MC) may require not to use the domestic law meaning of 
the term “Dividends” under the laws of the State of residence of the shareholder. As the residence 
State of the CFC (i.e. the source State of the income) does not categorize the income as a deemed 
dividend (see margin no. 398), CFC-legislation applying a deemed dividend approach does not 
fall under Art. 10 OECD MC896.  
 
400. The next question is whether such a deemed dividend is “paid by a company which is 
resident of a Contracting State to a resident of the other Contracting State” as required by Art. 10 
(1) OECD MC. The crux is whether one can say that the deemed dividend has been “paid”. 
Arguably not: as there is no distribution of profit, the CFC has not paid any dividend. However, 
logic does not always reign in tax matters. The term “paid” is not defined in the treaty. 
Accordingly, under the aforementioned principles set forth in Art. 3 (2) OECD MC, the term 
must again be interpreted according to the domestic laws of the State applying the treaty. Fiction 
has to be completed: if an item of income is a fiction, the payment of such income requires a 
fiction too. Thus, where a State enacts fictitious income provisions it will typically 
simultaneously provide for a timing fiction to allow taxation in the taxable period during which 
the taxpayer is deemed to have earned or derived such income. For instance, CFC-legislation may 

                                                                                                                                                              
et alia (eds.), Eucotax, Kluwer Law International, 2004, 265-266; Sandler, D., Tax Treaties and Controlled Foreign 
Company Legislation, Pushing the Boundaries, Kluwer Law International, 2nd edition, 1998, 94. 
895 Helminen, M., CFC-Legislation, Tax Treaties and EC-Law, Finnish Report, Lang, M. et alia (eds.), Eucotax, 
Kluwer Law International, 2004, 209. 
896 Noguera, L., Steichen, A., CFC-Legislation, Tax Treaties and EC-Law, Luxembourg Report, Lang, M. et alia (eds.), 
Eucotax, Kluwer Law International, 2004, 426; Peters, M., CFC-Legislation, Tax Treaties and EC-Law, Dutch Report, 
Lang, M. et alia (eds.), Eucotax, Kluwer Law International, 2004, 454; De Broe, L., Werbrouck, J., Kroniek 
Internationaal Belastingrecht 2002-2003, T.R.V., 2003, 572. 
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provide for a deemed distribution of the CFC-profit upon closing of the annual accounts of the 
CFC or the next day (cfr. the new French CFC-rule). In view of what has been said before, such 
internal law deeming provisions of the State enforcing its CFC-legislation apply for treaty 
purposes as well (see margin no. 59)897. One can object that the use of this domestic law meaning 
of the term “paid” for purposes of interpreting Art. 10 OECD MC is only acceptable to the extent 
that the context of the treaty does not require another interpretation (Art. 3 (2) OECD MC). It has 
already been mentioned that according to the OECD Commentary references to domestic law 
meanings of undefined treaty terms should as much as possible be limited (see margin no. 69) and 
that the interpretation of Art. 3 (2) itself is subordinated to the general rule on treaty interpretation 
laid down in Art. 31 VC (see supra 2.2.1.1.4.). Hence, the term “paid” must in the first place be 
construed according to its ordinary meaning in its context and in the light of its object and 
purpose. The ordinary meaning of the term “paid” or the verb “pay” is “to give a person money 
for goods, services etc.; to give a person an advantage, a reward etc.; to settle debts etc.”898. The 
ordinary meaning of the term “paid” does obviously not include fictitious transfers of economic 
value or benefit; fictitious earnings or distributions etc.. At several occasions the OECD 
Commentary provides for a definition of the term “paid”. With respect to the interpretation of 
Art. 10 (1) OECD MC the Commentary clarifies that: “The term “paid” has a very wide 
meaning, since the concept of payment means the fulfillment of an obligation to put funds at the 
disposal of the shareholder in the manner required by contract or by custom”899. Similar 
definitions are given for purposes of interpreting the terms “paid” or “payment” in Art. 11 and 12  
OECD MC900. K. Vogel (discussing the term “payment” used in Art. 11 OECD MC) considers - 
in my view correctly - that this definition of payment is still too narrow and must also include any 
fulfillment of the claim to receive interest in whatever form it may actually occur (e.g. by way of 
set off of mutual debts; payments in kind etc.)901. It follows that “payment” assumes in any case 
the fulfillment of an obligation; the real transfer of assets, value, economic benefit or advantage 
from one party to another. The Commentary seems to favor an interpretation of the term “paid” in 
accordance with the aforementioned ordinary (i.c. dictionary) meaning of the term. There is no 
suggestion in the Commentary that the term includes fictitious earnings or distributions. On the 
contrary, there are several indications in the Commentary that the term refers to an actual 
payment902. This interpretation according to the ordinary meaning of the term gives full effect to 
the object and purpose of Art. 10 OECD MC in general and the term “paid” in particular. As 
argued earlier (see margin no. 368), Art. 10 OECD MC recognizes the principle of deferral (i.e. 
taxation of the shareholder only when profit is distributed) and the separate legal existence of the 
subsidiary and its shareholder. Art. 10 (5) OECD, providing for a ban on taxation of undistributed 
profits, obviously further underscores this conclusion. Above I have suggested that the term 
“context” used in Art. 3 (2) OECD MC has a wide meaning and that it includes the Commentary 
as it existed at the time of conclusion of a treaty (unless one of the Contracting States has made a 
reservation on the relevant Article or an observation on the relevant part of the Commentary) (see 
margin no. 50). An undefined treaty term which is explained in the OECD Commentary current at 
the time the treaty was concluded should be given the “special meaning” emerging from the 
Commentary, notwithstanding the fact that it may also have particular meaning in the domestic 
law of the State applying the treaty, and such “special meaning” should prevail over the meaning 

                                                      
897 OECD Commentary on Art. 10, § 38; Rust, A., CFC-Legislation, Tax Treaties and EC-Law, German Report, Lang, 
M. et alia (eds.), Eucotax, Kluwer Law International, 2004, 266. 
898 Oxford Student’s Dictionary, Oxford University Press, 2nd edition, 1995, 460; De Broe, L., Werbrouck, J., Kroniek 
Internationaal Belastingrecht 2002-2003, T.R.V., 2003, 572. 
899 OECD Commentary on Art. 10, § 7. 
900 OECD Commentary on Art. 11, § 5; on Art. 12, § 8. 
901 Vogel, K., Klaus Vogel on Double Taxation Conventions, 3rd edition, Kluwer, 1997, 714. 
902 OECD Commentary on Art. 10, § 23, 24 and 28; Wattel, P., Marres, O., Characterization of Fictitious Income under 
OECD-Patterned Tax Treaties, European Taxation, 2003, 67-68. 
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of such term in domestic law (see margin no. 69). On that basis, the term “paid” does not 
comprise deemed dividend distributions. 
  
401. The above view is not unanimously shared by commentators and case law. H.J. Aigner and 
M. Lang, for instance, argue with reference to the OECD Commentary that the term “paid” must 
be construed broadly and that it also includes hidden profits distribution, although they are not 
linked to an actual payment903. It is true that the Commentary suggests that the term “paid” be 
interpreted broadly. However, at the same time the Commentary suggests to apply the ordinary 
meaning of the term and requires a real transfer of assets, value, economic benefit or advantage 
from one party to another. It is also true that according to the Commentary hidden profits 
distributions are to be included in the term “Dividends” for purposes of Art. 10 OECD MC. 
However, there is an essential difference between a hidden and a deemed profit distribution. In 
the former case there is undoubtedly a real and intended transfer of value, in whatever form, from 
the company to the shareholder and a payment is not necessarily lacking (e.g. a sale of assets by 
the subsidiary to the shareholder below market value; the payment of excessive interest). 
However, there is no such transfer and no payment in case of a deemed distribution904. H.J. 
Aigner argues further that the OECD Commentary is not unambiguous as to the meaning of the 
term “paid”. Reference is made to § 3 of the OECD Commentary on Art. 10 which, on the one 
hand, recognizes the principle of deferral, but, on the other hand, makes an exception for the 
domestic laws of certain countries allowing taxation of “undistributed profits in special cases “. 
Arguably, this paragraph could be said to refer to CFC-legislation. As it precedes the paragraph 
providing for the definition of the term “paid”, a point can be made that these special tax rules on 
undistributed profits overrule the definition of the term “paid”. It is also argued that the 
explanation of the terms “paid” or “payment” in the OECD Commentary can never interfere with 
the domestic law definitions of such terms as the determination of the time at which the tax 
liability arises is a matter belonging to the sole discretion of the Contracting States and is or may 
not be affected by tax treaties. As mentioned before, the Dutch Hoge Raad has decided that 
notional (fictitious) salary is included in the terms “Salaries, wages and other similar 
remuneration derived by (…)” and “Directors’ fees and other similar payments derived by (…)”, 
as used in Art. 15 and 16 of the former Netherlands/Belgium tax treaty (see margin no. 54). 
Commentators have suggested that the term “derived” used in Art. 15 and 16 is the passive side 
of “paid” used in e.g. Art. 10 OECD MC. Thus, the term “derived” would refer to the receipt of 
income, assets and economic benefit such as fringe benefits, but it would not include a non-
acquisition of income, value or benefit. They argue that there is no contrary suggestion in the 
OECD Commentary905. The Hoge Raad did not discuss the interpretation of the term “derived”. 
However, the fact that the Hoge Raad decided that notional salary was included in the terms of 
Art. 15 and 16 of the treaty leaves no doubt that it disagrees with the proposed interpretation of 
the term “derived” and that it extends the fiction also to “derived” as used in such Articles906.  

                                                      
903 Aigner, H.-J., CFC-Legislation, Tax Treaties and EC-Law, General Report, Lang, M. et alia (eds.), Eucotax, Kluwer 
Law International, 2004, 35-36 (also quoting other national reporters concurring or dissenting); Lang, M., “Fictitious 
income” and tax treaties, Essays in Honour of Maarten J. Ellis, A Tax Globalist, Van Arendonk, H. et laia (eds.), 
I.B.F.D., 2005, 47; Lang, M., CFC Regulations and Double Tax Treaties, Bull. I.B.F.D., 2003, 55-56; OECD 
Commentary on Art. 10, § 28. 
904 Wattel, P., Marres, O., Characterization of Fictitious Income under OECD-Patterned Tax Treaties, European 
Taxation, 2003, 68. 
905 Wattel, P., Marres, O., Characterization of Fictitious Income under OECD-Patterned Tax Treaties, European 
Taxation, 2003, 69.  
906 The Hoge Raad thus rejects the arguments of P. Wattel & O. Marres according to which fictitious income (defined 
under domestic law deeming provisions) is to be categorized “Other Income” under Art. 21 OECD, except in three 
cases, i.e. (1) where the fiction was already included in the domestic law of a Contracting State when the treaty was 
signed; (2) where the other State after signing of the treaty introduced a similar fiction (reciprocity); (3) the fiction 
follows from a MAP that has received constitutional legitimacy (Wattel, P., Marres, O., Characterization of Fictitious 
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402. Consequently, it is very difficult to conclude whether CFC-legislation adopting a “deemed 
dividend”- approach falls under Art. 10 OECD MC or not. If for one or more of the 
abovementioned reasons it does not, then, as suggested by the OECD Commentary, most likely 
Art. 21 OECD MC (“Other Income”) applies. Unlike Art. 10 or other treaty provisions, Art. 21 
OECD MC does not use the terms “paid” or “derived”. Arguably, fictitious income and deemed 
dividends can easily be fit into this provision907. For treaties following the OECD MC such means 
that the CFC-legislation is consistent with the treaty as the right to tax the “Other Income” is 
conferred solely to the State of residence of the shareholder.  
 
403. If, on the other hand, one can successfully argue that Art. 10 OECD MC applies, the CFC-
legislation is consistent with tax treaties because under Art. 10 (1) OECD MC the residence State 
of the shareholder has the unrestricted right to tax dividends. The ban on extra-territorial taxation 
expressed in Art. 10 (5) OECD MC is no longer relevant for the discussion, even if the CFC has 
derived income from the State enforcing its CFC-legislation908. If one accepts that the deemed 
dividend is a profit distribution for purposes of Art. 10 OECD MC, obviously that 
characterization also applies for purposes of construing Art. 10 (5) OECD MC. The ban on extra-
territorial taxation of undistributed profits is then no longer an issue. It is true that Art. 10 (5) 
OECD also forbids extra-territorial taxation of distributions of profits. However, according to its 
express terms Art. 10 (5) permits such taxation if the dividend is distributed to a shareholder 
resident of the State imposing the tax. This result is achieved under a CFC-rule.  
 
6.3.4.2. Transactional method 
 
404. Under a “transactional”-method only certain items of income of the CFC (hereafter “the 
tainted income”), is attributed to the shareholder. Tainted income generally includes passive 
income (dividends, interest, royalties, capital gains on personal property) and so-called “base 
company income” (typically sales and services income from related party transactions and/or 
generated outside the CFC-State). Countries adopting a transactional method include: Australia; 
Canada; USA; Denmark; Spain and Germany. Determining whether CFC-legislation applying a 
“transactional”-method is compatible with tax treaties is even more complex than in the case of 
the “entity”-method. Like under the “entity”-method the attributed income is often not 
characterized under the tax laws of the residence State of the shareholder909. But the complexity is 

                                                                                                                                                              
Income under OECD-Patterned Tax Treaties, European Taxation, 2003, 66 et seq.). The Dutch fiction was introduced 
after the treaty came into force and Belgium has no similar fiction. It is indeed hard to find a basis for that distinction in 
the provisions of the OECD MC and it may lead to inappropriate results (Lang, M., “Fictitious Income” and Tax 
Treaties, Essays in Honour of Maarten J. Ellis, A Tax Globalist, Van Arendonk, H., et alia (eds.), IBFD, 2005, 35-43; 
see also supra margin no. 56). 
907 Helminen, M., CFC-Legislation, Tax Treaties and EC-Law, Finnish Report, Lang, M. et alia (eds.), Eucotax, 
Kluwer Law International, 2004, 210; Wattel, P., Marres, O., Characterization of Fictitious Income under OECD-
Patterned Tax Treaties, European Taxation, 2003, 69-70. 
Some authors seem to reserve the application of Art. 21 OECD MC only to individual shareholder not holding the 
CFC-shares as business assets. In the opposite case Art. 7 would be applicable (Lang, M., CFC Regulations and 
Double Tax Treaties, Bull. I.B.F.D., 2003, 56). 
908 Contra: Sandler, D., Tax Treaties and Controlled Foreign Company Legislation, Pushing the Boundaries, Kluwer 
Law International, 2nd edition, 1998, 116. 
909 That is not the case in Canada where the attributed income is “income from shares” and arguably a deemed dividend 
(Sandler, D., Tax Treaties and Controlled Foreign Company Legislation, Pushing the Boundaries, Kluwer Law 
International, 2nd edition, 1998, 116); in the USA where the income is also a deemed dividend (Arnold, B., Dibout, P., 
Limits on the use of low-tax regimes by multinational businesses: current measures and emerging trends, Cah. Dr. Fisc. 
Int., LXXXVIb, IFA San Fransisco-Congress 2001, 63) and in Australia where it is “a notionable assessable income” 
(Greenleaf, L., CFC-Legislation, Tax Treaties and EC-Law, Australian Report, Lang, M. et alia (eds.), Eucotax, 
Kluwer Law International, 2004, 62).   
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further increased because there is no unanimity amongst authors whether for treaty purposes the 
attributed income retains the character it had in the hands of the CFC or whether it is business 
profit altogether. According to D. Sandler the attributed income cannot be business profits. Art. 7 
OECD MC (Business profits) would refer to a net concept of all profit generated by an enterprise 
lumped together910. Where not all of the profit of the CFC is attributed but only certain items of 
income, Art. 7 would not be applicable. The treaty provision relevant to the specific item of 
income would apply instead. This reasoning may in my opinion be influenced by the different 
approach followed by common law countries (to which D. Sandler belongs) and civil law 
countries with respect to the characterization of income of a commercial company911. In civil law 
countries all income of a commercial company is business profits. Thus the characterization 
occurs in function of the nature of the person earning the income. In common law countries 
(where the treaty expression “enterprise” is not used in domestic law) there is no rule that all 
income of a company must be characterized as business profits. Rather the type of income is 
determined and taxed accordingly. It seems, however, that in three civil law jurisdictions applying 
the transactional method the issue whether Art. 7 OECD MC applies to all attributed income or 
whether the particular treaty provision for the type of income applies is not settled either912.  
If one follows the interpretation favored by D. Sandler the attributed income remains dividend, 
interest, royalties, capital gains or business profit depending upon the type of activity carried on 
by the CFC that generated the income. Depending upon the nature of the income different treaty 
provisions must be examined (Art. 7, 10, 11, 12, 13, or 21 OECD MC). § 38 of the OECD 
Commentary on Art. 10 OECD MC may be read as suggesting this interpretation. If such is the 
proper interpretation, the analysis is further complicated by the fact that the CFC may derive 
income from three sources, i.e. income from the CFC-State itself, from the State of residence of 
the CFC-shareholder and from third States and that consequently a wide treaty network must be 
examined. 
 
405. As there is no case law in any of the above jurisdictions on the matter I will hereafter briefly 
undertake the analysis. Where the analysis is undertaken on an Article-by- Article basis, it is not 
meant to be exhaustive but only purports to illustrate the issues that may arise. 
 
6.3.4.2.1. Attribution of tainted income (not as a deemed dividend) 
 
a. Attribution of a notional amount 
 
406. The issues are the same as those that have been discussed under the “entity”-method and 
reference is made to the above discussion (see supra 6.3.4.1.1.1.a.)913. 
                                                      
910 Sandler, D., Tax Treaties and Controlled Foreign Company Legislation, Pushing the Boundaries, Kluwer Law 
International, 2nd edition, 1998, 93 and 98. Dissenting: Peeters, B., Belgische anti-misbruikbepalingen en 
dubbelbelastingovereenkomsten: het Franse voorbeeld, T.F.R. 2001, 469 who argues that all attributed income remains 
business profit.  
911 Avery Jones, J., et alia, Treaty Conflicts in Categorizing Income as Business Profits Caused by Differences in 
Approach between Common Law and Civil Law, Bull. I.B.F.D., 2003, 237.  
912 For Germany (that since 2004 attributes income under a transactional method) A. Rust does not analyze the 
compatibility of German CFC with treaties on Article-by-Article basis (Rust, A., CFC-Legislation, Tax Treaties and 
EC-Law, German Report, Lang, M. et alia (eds.), Eucotax, Kluwer Law International, 2004, 264-269. For Spain both 
approaches are followed: Article-by-Article interpretation (Martin Jiménez, A., Domestic-Anti Abuse Rules and Double 
Taxation: a Spanish Perspective- Part II,, Bull. I.F.B.D., 2002, 625) and Business Profits (Garcia Prats, F., Limits on 
the use of low-tax regimes by multinational businesses: current measures and emerging trends,Spanish Report, Cah. 
Dr. Fisc. Int., LXXXVIb, IFA San Fransisco-Congress 2001, 821-822). For Denmark the compatibility issue is 
examined on an Article-by-Article basis by Rix, J., CFC-Legislation, Tax Treaties and EC-Law, Danish Report, Lang, 
M. et alia (eds.), Eucotax, Kluwer Law International, 2004, 156.   
913 Examples are Australia (Greenleaf, L., CFC-Legislation, Tax Treaties and EC-Law, Australian Report, Lang, M. et 
alia (eds.), Eucotax, Kluwer Law International, 2004, 71) and Spain (applying a lump-sum 15% on the share value of 
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b. Attribution of tainted income (not as a notional amount) 
 
407. If one considers that the income attributed to the shareholders is to be characterized as 
business profits, reference can be made to what has been said above under the “entity”-method 
with respect to Art. 7 (1) and 10 (5) OECD MC914. Under a purposive interpretation of the 
relevant CFC-legislation and a liberal interpretation of Art. 7 (1) and 10 (5) to give effect to the 
objectives of these provisions, the income attribution conflicts with both treaty provisions, 
although insofar as Art. 10 (5) OECD MC is concerned only to the extent that the CFC derives 
income from the State enforcing the CFC-legislation (see supra 6.3.4.1.2.).  
 
408. If, on the other hand, one considers that each item of income attributed to the shareholder 
retains its character, for each item of income the relevant treaty provisions need to be considered. 
The “base company”-income referred to above can most likely be characterized as business 
profits in the meaning of Art. 7 OECD MC. Accordingly, the conclusions drawn above regarding 
Art. 7 (1) and, where relevant Art. 10 (5), apply mutatis mutandis915.     
 
409. The discussion is much more complex if passive income is involved as for each item of 
income a different treaty provision must be considered (Art. 10-13 and 21 OECD MC) and, 
depending upon the source of the income, not only the treaty between the State enforcing the 
CFC-legislation and the State of residence of the CFC may be at stake but also treaties with the 
different source States. If the income is sourced in third States (i.e. not the State of residence of 
the CFC, nor of the shareholders of the CFC), treaties allow the enforcement of the CFC-
legislation916. On the assumption that CFC-legislation following a “transactional”-method does 
not disregard the legal existence of the CFC, Art. 10 -12 of the treaty between the residence State 
of the shareholder and the residence State of the CFC are not relevant917. Art. 10-12 of such treaty 
refer to passive income that is “paid by a company resident of one Contracting State to a resident 
of the other Contracting State” (dividends) or “arising in one State and paid to a resident of the 
other Contracting State” (interest and royalties). They do not apply to dividends, interest and 
royalties earned by the CFC but arising in a third State. Art. 10-12 of the treaty between the third 
State (source of the income) and the State of residence of the shareholder, if any, are of no 
significance either to determine whether CFC-legislation enforced by the State of the shareholder 
complies with tax treaties. The source State duly considers the CFC to be the beneficial owner of 
                                                                                                                                                              
tax haven companies) (Almudi Cid, J., CFC-Legislation, Tax Treaties and EC-Law, Spanish Report, Lang, M. et alia 
(eds.), Eucotax, Kluwer Law International, 2004, 563-568).   
914 Various reasonings can lead to that conclusion. One can either consider that, because the income attributed has been 
generated by an enterprise in the meaning of Art. 7 (i.e. the CFC which is a commercial company), the income is 
business profits and thus that Art. 7 is controlling. Alternatively, one can first attempt to characterize the income under 
domestic law of the State enforcing its CFC-legislation and where that leads to the conclusion that the income is 
business profit, apply Art. 7 OECD MC on the basis that the term “profit” is not defined there and must thus be 
construed under domestic law (unless the context requires otherwise). The latter reasoning may be more easy where the 
shareholder itself is an enterprise than where he is an individual holding the CFC-shares as a private investment.  
915 Martin Jiménez, A., Domestic-Anti Abuse Rules and Double Taxation: a Spanish Perspective- Part II, Bull. 
I.F.B.D., 2002, 625; Sandler, D., Tax Treaties and Controlled Foreign Company Legislation, Pushing the Boundaries, 
Kluwer Law International, 2nd edition, 1998, 105 and 117. 
916 Sandler, D., Tax Treaties and Controlled Foreign Company Legislation, Pushing the Boundaries, Kluwer Law 
International, 2nd edition, 1998, 106 and 117. Contra: Almudi Cid, J., CFC-Legislation, Tax Treaties and EC-Law, 
Spanish Report, Lang, M. et alia (eds.), Eucotax, Kluwer Law International, 2004, 576. 
917 If one considers the treaty between the State of residence of the shareholder and the State of residence of the CFC to 
be applicable, then arguably the attributed passive income in included in Art. 21 OECD MC (Other Income). Such 
provision not only applies to items of income not dealt with in the other treaty provisions but also to items of income 
arising in third States. Such follows from the expression “wherever arising” used in Art. 21 (1) OECD MC (Vogel, K., 
Klaus Vogel on Double Taxation Conventions, 3rd edition, Kluwer, 1997, 1074.) The result is again that such treaty 
does not prevent CFC-legislation.  
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the passive income arising there (as required by Art. 10-12 OECD MC) and is by no means 
required to follow the attribution rules applied by the State of residence of the shareholder918. It 
thus correctly considers that such income is paid to a resident of the CFC-State. 
  
410. If the passive income is sourced in the State of residence of the shareholder, then the Articles 
10-12 of the tax treaty between the State of residence of the shareholder and the CFC-State must 
be considered. If the income is in the nature of royalties, according to Art. 12 (1) OECD MC, 
such royalties are only taxable in the State of residence of the beneficial owner thereto. As the 
CFC is resident in the Contracting State and as its legal existence is not denied under the CFC-
legislation of the source State, arguably the CFC is the beneficial owner of the income and the 
State of residence of the shareholder should refrain from taxing the royalties919. It is recalled that 
this was the argument made by the taxpayer in the Bricom-case with respect to UK source interest 
paid to a Dutch CFC. However, it was dismissed both by the Special Commissioners and by the 
Court of Appeal, although on different grounds (see supra 6.3.3.1.). However, some OECD 
Member Countries agree with this interpretation of Art. 12 (1) in the OECD Partnership Report. 
The case discussed there concerns royalties arising in R and paid to a partnership resident of P 
that has a partner resident in R. P treats the partnership as a taxable corporation, while R treats it 
as a transparent entity and attributes the royalties to the partner. CFC-legislation applying a 
“transactional”-method leads to the same result. However, those Member Countries have urged 
to add an important proviso in that this reasoning cannot be endorsed where the case concerns the 
application of CFC-rules. The majority of Member Countries has rejected this reasoning, even 
outside the scope of CFC, on the basis that the State of residence of the partners has the sovereign 
right to treat the non-resident partnership as a transparent entity and attribute the partnership’s 
income to the partners. The majority‘s view is endorsed in the Partnership Report, but the Report 
adds that since the income is taxed by P in accordance with the treaty, R should give relief for 
double taxation under Art. 23 of the R/P treaty920. That obviously again begs the question to what 
extent the conclusions of the Partnership Report are relevant for the CFC-discussion (see margin 
no. 391). Where the passive income is in the nature of dividends and interest a similar 
interpretation can be given of the Art. 10 and 11 OECD MC. As both Articles allow the source 
State to levy withholding tax (5% or 15% on dividends; 10% on interest), under such 
interpretation the right of the State enforcing its CFC-legislation would be restricted to the 
withholding tax at the prevailing treaty rate applied to the gross dividends or interest sourced in 
that State921. Obviously such interpretation would not hold under the Bricom-jurisprudence and 
will not followed by OECD Member Countries. Finally, it has been argued that Art. 10 (5) OECD 
MC is likely not helpful to assert that the State enforcing its CFC-legislation breaches the treaty, 
if it is at the same time the source State of the passive income922. Art. 10 (5) refers to 
“undistributed profit”. If one takes the view that the items of income attributed to the CFC-
                                                      
918 OECD, International Tax Avoidance and Evasion, Double Taxation Conventions Conventions and the Use the Base 
Companies, Issues in International Taxation, No.1, OECD, Paris, 1987, § 55B, 58-59. For that reason the source State 
of the passive income is entitled to apply the treaty with the State of residence of the CFC (and not the one with the 
State of residence of the shareholders) and apply the reductions or exemptions of withholding tax provided therein. 
919 Rix, J., CFC-Legislation, Tax Treaties and EC-Law, Danish Report, Lang, M. et alia (eds.), Eucotax, Kluwer Law 
International, 2004, 157; Sandler, D., Tax Treaties and Controlled Foreign Company Legislation, Pushing the 
Boundaries, Kluwer Law International, 2nd edition, 1998, 107 and 117.  
Pursuant to Art. 13 (4) OECD MC the same argument applies to capital gains realized by the CFC on shares and 
securities issued by residents of the State enforcing the CFC-legislation. 
920 OECD, The Application of the OECD Model Tax Convention to Partnerships, Issues in International Double 
Taxation, no. 6, OECD, Paris, 1999, no. 126-129. 
921 Almudi Cid, J., CFC-Legislation, Tax Treaties and EC-Law, Spanish Report, Lang, M. et alia (eds.), Eucotax, 
Kluwer Law International, 2004, 576-577; Peeters, B., Belgische anti-misbruikbepalingen en 
dubbelbelastingovereenkomsten: het Franse voorbeeld, T.F.R. 2001, 469. 
922 Sandler, D., Tax Treaties and Controlled Foreign Company Legislation, Pushing the Boundaries, Kluwer Law 
International, 2nd edition, 1998, 106. 
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shareholder is not profit but retains the character it had in the hands of the CFC, it would be rather 
inconsistent to argue that those undistributed items of income qualify as “undistributed profit” 
within Art. 10 (5) OECD MC.    
 
411. In summary, the risk that CFC-legislation applying a “transactional”-method is inconsistent 
with tax treaties is rather remote. The major concern is with respect to business profit and, if one 
accepts that Art. 7 OECD MC (Business profit) is not applicable to passive income, also with 
respect to passive income arising in the State enforcing the CFC-legislation. However, as far as 
the latter is concerned arguments in favor of incompatibility with treaties are not as solid as with 
respect to business profits. 
 
6.3.4.2.2. Attribution of a deemed dividend 
 
412. For States applying a “transactional”-method whereby they attribute only part of the CFC-
income to the shareholder and deem such income to be income from shares (deemed dividend) 
(e.g. Canada; USA) the reasoning is identical as the one developed above for countries applying a 
deemed dividend-approach under the “entity”-method (see supra 6.3.4.1.2.). 
 
6.3.4.3. General conclusion 
 
413. CFC-legislation is a domestic income attribution rule. Income attribution rules are not 
addressed by tax treaties. However, it is not correct, as stated in the OECD Commentary, that 
income attribution rules, like CFC-legislation, are not affected by tax treaties. As such rules lead 
in substance to attribution and taxation of income to a taxpayer based in one Contracting State 
which has been earned by and is taxable to another taxpayer based in another Contracting State, 
which has the primary sovereign right unrestricted by the treaty to tax that income, the 
distributive provisions of the treaty may prevent the first State to extend its taxing rights under the 
CFC-legislation outside its jurisdiction. Tax treaties may therefore affect (i.e. restrict) domestic 
income attribution rules. Whether and to what extent that will be the case depends on the 
legislative technique used under domestic law. Such a conclusion is not very satisfactory, but 
seems to be unavoidable923.  
 
414. The risk that CFC-legislation adopting the “entity”-method is held to be inconsistent with the 
OECD MC is more important than CFC-legislation adopting the “transactional”-method. And 
within the “entity method” the risk that such legislation contravenes with a State’s treaty 
obligations is more important where such State applies a “transparency approach” and deem the 
shareholder to have earned the CFC-profit and attribute such profit to the shareholder than where 
it adopts the fiction of a deemed dividend distribution or taxes the shareholder on notional 
(fictitious) income computed merely by reference to the CFC-profits. These differences explain in 
part that international case law does not show a homogeneous view on whether CFC-legislation 
can be enforced under tax treaties. The diverging case law is also explained by the fact that 

                                                      
923 Ph. Baker disagrees. According to the author the issue does not turn on how the CFC-rule operates in domestic law, 
but concerns the relationship between treaties and domestic law. The role of domestic law would be limited to give a 
meaning to undefined treaty terms (Art. 3 (2) OECD MC). How the CFC-rule operates in domestic law can be relevant 
only if Art. 3 (2) mandates reference to the meaning under domestic law (Baker, Ph., Double Taxation Conventions, 3rd 
looseleaf edition; Sweet & Maxwell, 1B.61). I believe this view is to narrow. One must first consider domestic law 
because the charge under a CFC-rule arises under such law. Next, one must determine whether a tax treaty applies. This 
question may already been determined by the operation of the CFC-rule under domestic law. E.g. where like in the 
U.K. the charge is on purely notional income, arguably no treaty issue arises and where a “transaction”-method is 
adopted the domestic charge determines whether a treaty applies and which one. Of course, if a treaty applies and there 
are undefined terms, Art. 3 (2) is relevant. 
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Courts in certain States (i.e. Finland) attach much more importance to the OECD Commentary 
(and the aim to prevent tax avoidance set forth therein) when interpreting their tax treaties than 
Courts in others. 
 
Where a “transparency approach” is adopted and the profit of the CFC is attributed to the 
shareholder, a literal interpretation of Art. 7 (1), giving effect to the ordinary meaning of its 
terms, does not lead to the conclusion that the CFC-rule infringes Art. 7 (1). To attain that result, 
one must consider the essence and effects of the CFC-rule, which is the taxation by the State of 
the shareholder of the undistributed profit of the CFC, and ignore the formalistic argument that 
the assessment is not made against the CFC but against its shareholder. Art. 7 (1) is then 
construed more liberally to give effect to its object and purpose, i.e. that the income of the CFC is 
not taxed in the State of the shareholder if the CFC has no permanent establishment there as long 
as the income is not distributed and thus that juridical double taxation of the CFC income is 
avoided. I submit that the result of such interpretation is still consistent with what is reasonably 
implied in the terms of Art. 7 (1), in particular if considered in their context. Indeed, a strong 
point can be made that CFC-legislation contravenes the policy principles underlying several other 
OECD MC provisions (i.e. the provisions recognizing the separate legal existence of a parent and 
a subsidiary and the separate tax residence of a subsidiary; the principle of deferral and the 
prohibition of extra-territorial taxation). This was the interpretation method adopted and the result 
attained by the French Conseil d’Etat with respect to the then applicable French CFC-legislation. 
It is not certain that Courts in other jurisdictions will come to the same conclusion. In particular 
after the revision of the 2003 OECD Commentary, Courts may more easily accept that the 
prevention of tax avoidance is included amongst the tax treaty’s objective. Since a literal 
interpretation of Art. 7 (1) arguably does not infringe the ordinary meaning of its terms, Courts 
may hold that CFC-legislation is consistent with such ordinary meaning when considered in light 
of the treaty’s object and purpose, i.e. the prevention of tax avoidance.  
 
Where CFC-legislation characterizes the attributed income as a deemed dividend either Art. 10 or 
21 OECD MC is controlling depending upon the interpretation one gives to the many undefined 
terms of those provisions by recourse to domestic law. In both instances the result is that the 
treaty does not restrict the taxing rights of the State of residence of the shareholder. Where the 
income attributed under CFC-legislation is an undetermined notional income, arguably no treaty 
issue arises or, if one arises, Art. 21 OECD MC is controlling and the taxing rights of the State 
enforcing the CFC-legislation are not restricted by the treaty. 
 
Recourse to fictitious income (i.e. a deemed dividend or notional income) would then be the 
ultimate solution for a State to extend its taxing rights outside its own jurisdiction. Failing a 
textual argument based on the interpretation of the distributive or relieving provisions of the 
OECD MC (like where Art. 7 applies), the taxpayer is less well equipped to contest the CFC-rule. 
His arguments should be that the CFC-rule frustrates the object and purpose of Art. 10/21/23 
OECD MC and some of the basic principles underlying the OECD MC and/or that the context of 
the treaty requires not to use the domestic law meaning of undefined treaty terms (i.e. the 
domestic fictions pursuant to which income is attributed to the taxpayer that did not earn it). To 
be successful the taxpayer should find the Court prepared to take account of the effect and 
objectives of the CFC-rule, to disregard any formalistic arguments and to undertake an 
interpretation of the treaty that goes beyond the literal meaning of the terms of Art. 10 or 21 
OECD and to consider the treaty’s global objectives and underlying principles. If not, no point is 
made that the CFC-rule in substance taxes items of income which under the treaty are taxable 
only in the State of residence of the CFC as long as they are not actually distributed to the 
shareholder. The outcome of the dispute may be influenced by a number of other factors, such as 
whether one or both States had CFC-legislation when the treaty was signed or whether it concerns 
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legislation enacted post treaty; whether Courts in the State enforcing CFC-legislation are 
amenable to (ambulatory) interpretation of undefined treaty terms according to domestic law, 
what weight the Court gives to the various conflicting treaty objectives (allocation of taxing rights 
and avoidance of juridical double taxation v. prevention of tax avoidance); whether the CFC-rule 
extends to income from bona fide commercial or industrial activities; whether it applies to income 
that has been subject to comparable taxation in the CFC-State; whether it predates the 1992 or 
2003 OECD Commentary; whether the dispute concerns a treaty with one of the States that has 
recorded observations on the OECD Commentary; whether double taxation is relieved under the 
relevant CFC-rule; etc.  
 
415. In view of the above conclusions a State adopting a “transparency”-approach”- under the 
“entity”-method could be inclined to change its system and switch over to a “deemed dividend”-
approach. To that effect, such State must enact new attribution and timing fictions in its domestic 
law. France has done so as a reaction to the decision in Schneider. The question arises whether 
France respects in good faith its treaty obligations and will be able to actually enforce the changes 
in its domestic law where it proceeds to such changes in domestic law after a Court has ruled that 
its CFC-rule is in breach of Art. 7 (1) OECD MC. Such changes exploit the leeway offered by 
Art. 10/21 OECD MC to construe the undefined terms used therein by definitions in domestic 
laws. As the undefined treaty terms are to be interpreted in an ambulatory way (Art. 3 (2) OECD 
MC), arguably the new domestic fictions are to be used at the time treaty is applied and 
interpreted. It is reiterated that the right of a Contracting State to have recourse to domestic tax 
law, as modified from time to time, for the purposes interpreting undefined treaty terms is still 
subject to the general rule of interpretation of Art. 31 VC and thus that such right must be 
exercised in good faith (see supra 2.2.1.1.4.). In my view, the case of France is an example where 
a State after conclusion of the treaty and by way of unilateral amendments of domestic law, 
affects the scope of distributive treaty provisions (Art. 10/21) in such a way that it claims taxing 
rights over items of income which, upon entering into the treaty, it had relinquished to the other 
State as long as such income is not distributed (Art. 7). In the given circumstances the conduct of 
France constitutes an intentional abuse of its right under the treaty which is sanctioned by Art. 26 
and 27 VC. France should not be allowed to enforce such new domestic law fictions. If France 
wants to preserve its CFC-rule, it should renegotiate its treaties. 
 
416. In view of these uncertainties States that have enacted CFC-legislation (or consider doing it) 
are recommended to safeguard such rules in their tax treaties if they want to apply them to CFC’s 
based in treaty countries, despite the views expressed in the OECD Commentary and the 
encouragements by the OECD Harmful Tax Competition Report to adopt such legislation. 
Examples are Canada (Art. 27 (3) Belgium/Canada and many other Canadian treaties); USA (Art. 
23 (1) of Belgium/US treaty and the savings clause in US treaties); France (but not in the 
Belgian/France treaty) etc.. Alternatively, they could exclude countries with which they have 
concluded tax treaties from the scope of the CFC-rule (e.g. Italy, Hungary, Estonia). Of course, 
States could refrain from enacting CFC-legislation. If they want to tax the undistributed profit of 
the CFC on a current basis, they could require the shareholder to estimate the value of the shares 
in the subsidiary on an annual basis and tax the appreciation in value on such basis. Under Art. 13 
(5) OECD MC the right to tax capital gains, including unrealized capital gains, is conferred to the 
State of residence of the shareholder924. If States do not want to tax the undistributed profit of the 
CFC on a current basis, they accept the tax deferral realized by the taxpayer. If such States give 
relief for double taxation on dividends by way of exemption, their rules on the participating 
exemptions should provide for anti-avoidance provisions to exclude from the exemption any 

                                                      
924 OECD Commentary on Art. 13, § 7-9. 
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dividends that have not been subject to a sufficient level of taxation in the CFC-State (cfr. 
Belgium, see Part Two, 3.1.4.). 
 
6.3.5. ART. 344 (2) BITC 
 
417. Art. 344 (2) BITC is not a CFC-rule (see Part Two, 3.1.3.). However, there are some 
similarities as to the purpose and the effects of both rules. Art. 344 (2) BITC purports to prevent 
Belgian taxpayers to divert profit to low tax jurisdictions and to enjoy a tax deferral there. It 
provides for a fiction allowing the tax authorities to disregard certain transfers of assets by 
Belgian resident (and sometimes non-resident) taxpayers to persons based in low tax jurisdictions 
and to attribute the income generated by such assets to the transferor. Art. 344 (2) BITC does not 
provide for a “transparency”-method in that not all the income derived by the transferee is 
attributed to the Belgian transferor. The technique used under Art. 344 (2) BITC is comparable to 
the “transactional”-method under CFC-legislation.  The fiction only allows the attribution of 
specified tainted income, i.e. the income produced by the assets as if they had not been 
transferred. It will be taxed in the hands of the Belgian taxpayer in accordance with its character 
under Belgian tax law and taking into account its source. Accordingly, there is no attribution of 
notional income, nor of a deemed dividend. In view of the similarities between the underlying 
objectives and the effects of both provisions, the answer to the question whether Art. 344 (2) 
BITC is consistent with the Belgian tax treaties is to a great extent identical to the one given 
before with respect to the relationship between CFC-legislation and tax treaties. 
 
6.3.5.1. General observation 
 
418. Before undertaking the technical analysis whether Art. 344 (2) BITC is consistent with 
Belgian tax treaties, it must be observed that Belgium has recorded a strong observation on the 
2003 OECD Commentary (consistent with its earlier position in the Finnish A Oyj Abp-case, see 
supra 4.2.9.) indicating that it believes that CFC-legislation breaches Art. 5 (7), 7 (1) and 10 (5) 
of the OECD MC. According to the Belgian observation a State cannot increase the tax base of a 
resident by including in it income which has not been derived by that resident but by a foreign 
company which is not taxable in that State in accordance with the treaty. Such legislation 
disregards the legal personality of the foreign entity and therefore violates the aforementioned 
treaty provisions (see margin no. 366). One may at least expect that, under principles of good 
governance, the observing OECD Member State itself (i.c. Belgium) respects its own 
unambiguous observation on the Commentary and refrains from applying a domestic provision 
that has identical effects as a CFC-rule, not only with respect to treaties signed after it made the 
observation but also with respect to those concluded before such date925. In other words, Belgium 
should never apply Art. 344 (2) BITC to transactions involving residents of States with which it 
has entered into a tax treaty. At first glance, Art. 344 (2) is apt to apply to transactions with Swiss 
companies. Earlier, I have argued that, notwithstanding the fact that the Belgium/Switzerland 
treaty provides for an express clause safeguarding the application of some domestic anti-
avoidance provisions, Art. 344 (2) BITC should not apply to transactions with Swiss residents in 
view of the limited scope of the safeguarding clause (see margin no. 215). 
 
6.3.5.2. Technical discussion 
 
419. Assume that a Belgian taxpayer (either a corporation or an individual holding the assets as 
private investments) transfers to a base company resident of State A (a State that has a tax treaty 
                                                      
925 Ward, D., et alia; The Interpretation of Income Tax Treaties with Particular Reference to the Commentaries on the 
OECD Model, I.B.F.D., 2005, 77 & 90.  
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with Belgium following the OECD MC) and that is a low tax jurisdiction within the terms of Art. 
344 (2) BITC, a trademark licensed to a Japanese licensee and a bond issued by a Belgian 
company. The base company has no permanent establishment in Belgium. Is Belgium precluded 
from applying Art. 344 (2) BITC to such transfer under the provisions of the OECD MC ? 
 
6.3.5.2.1. Conflict with Art. 9 OECD MC? 
 
420. Apart from their general position that tax treaties never prevent the application of domestic 
anti-avoidance provisions, not even where treaties do not contain an express safeguarding clause 
(see margin no. 213), the Belgian tax authorities are of the opinion that Art. 344 (2) BITC is 
consistent with Art. 9 OECD MC926. Two reasons are put forward. First, Art. 344 (2) BITC 
provides for a rebuttable presumption and secondly, it does not significantly amend the rules on 
the determination of the amount of taxable income.  
 
421. As to the first argument, Art. 344 (2) BITC indeed provides for a rebuttable presumption of 
international tax avoidance with respect to the tainted transactions and it reverses the burden of 
proof to the taxpayer (see Part Two, 3.1.3.). I have argued before why rules reversing the burden 
of proof are not contrary to Art. 9 OECD MC (see margin nos. 278-280). They may, however, be 
contrary to Art. 24 OECD MC (Non-Discrimination). However, it is hard to see which of the 
various forms of discrimination which Art. 24 OECD MC purports to prevent would be infringed 
by Art. 344 (2) BITC. Prima facie the only relevant one is the discrimination against foreign 
owned or controlled companies (Art. 24 (5) OECD MC). However, such provision excludes the 
discriminatory taxation in Belgium of Belgian resident companies owned or controlled by non-
residents. The foreign ownership or control must be the cause of the discrimination (see margin 
no. 320). It is clear that Art. 344 (2) BITC does not satisfy any of those conditions. The provision 
can apply to the same extent to a Belgian resident company owned and controlled by non-
residents as to a Belgian resident company owned and controlled by Belgian residents.  
 
422. The second argument is similar to the majority view within the OECD on the compatibility 
of anti-avoidance rules with tax treaties, i.e. that Art. 344 (2) BITC is a provision determining the 
tax base of a resident taxpayer which accordingly is not affected by tax treaties (see supra 4.1.). 
Art. 344 (2) BITC is a unique provision in Belgian tax law and, contrary to the argument of the 
tax authorities, it does significantly amend the rules on the determination of the amount of taxable 
income. No other rule of Belgian tax law permits the attribution to a resident taxpayer of income 
which such taxpayer has not earned. However, that does not mean that Art. 344 (2) BITC is not 
consistent with Art. 9 OECD MC927.  Both provisions generally intend to combat international 
profit shifting. However, the specific objective of Art. 9 OECD MC and its application 
requirements and consequences are different from those of Art. 344 (2) BITC. Art. 9 OECD 
enables the tax authorities of the State of residence of the enterprise (i.c. Belgium) to adjust the 
profit of such enterprise if it has carried on transactions with an associated enterprise resident of 
the other Contracting State under conditions which do not respect the “arm’s length”-principle. 
The effect of Art. 9 OECD MC is that the Belgian tax authorities adjust the profits of the Belgian 
company to the level of those that such company would have made had it operated under “arm’s 
length”- conditions. Art. 9 (2) OECD MC provides for a mechanism to eliminate international 
economic double taxation that may be caused by such profit adjustment. The effect of Art. 344 
(2) BITC is that a Belgian resident taxpayer is taxed on all tainted profits realized by a non-

                                                      
926 Com. DTT, Art. 9/5. 
927 As suggested by Hinnekens, L., Treaty shopping and anti-misbruikregels in Belgie en elders, Actuele Problemen 
van Fiscaal Recht XV° Postuniversitaire lessencyclus W. Delva 1988-89, Kluwer, 1989, 278 and Denys, L., Over het 
prima-facie parallelisme van sommige bepalingen in belastingverdragen en intern fiscaal recht, Fiskofoon, 1978, 20.  
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resident taxpayer and such taxation may occur independently from the fact that the two taxpayers 
operate with each other under “arm’s length”- conditions or not. It is even not required that the 
Belgian transferor and the non-resident transferee are related parties. Art. 344 (2) BITC does not 
provide for a measure to eliminate double taxation. The Court of Appeals in the Schneider-case, 
following the opinion of the Commissaire du Gouvernement in this respect, confirmed that the 
French CFC-legislation was not contrary to Art. 9 (1) of the France/Switzerland tax treaty (the 
equivalent of Art. 9 (1) OECD MC)928. It is true that to a certain extent the “arm’s length”-test 
also plays a role for purposes of Art. 344 (2) BITC. Indeed, the taxpayer can ward off the 
application of Art. 344 (2) BITC if he demonstrates that the consideration received for the 
transfer of the assets is subject to a tax burden in Belgium that is normal in comparison to the tax 
burden that he would have assumed if the transfer had not occurred. It is clear that this “arm’s 
length”-requirement differs from the one laid down in Art. 9 (1) OECD MC and that it goes 
beyond the scope of the “arm’s length”-test of Art. 9 (1) OECD MC. Where a Belgian enterprise 
transferred assets to an associated non-resident enterprise under “arm’s length“-conditions (e.g. in 
the example: contribution of the trademark and the bond to a related base company in exchange 
for shares valued at “arm’s length”), but fails to demonstrate that the consideration is subject to a 
normal tax burden in Belgium (for examples see Part Two, margin no. 196) it is subject to an 
income attribution under Art. 344 (2) BITC. Profits are then adjusted (possibly on an annual 
basis) although the parties operated under “arm’s length”- conditions and all income generated by 
the transferred assets is attributed to the transferor. This profit adjustment goes beyond the “arm’s 
length”-principle and may be said to conflict with Art. 9 (1) OECD MC and, under the few 
Belgian treaties that provide for Art. 9 (2), the resulting international economic double taxation 
that is not alleviated, arguably infringes that provision too. The different taxing mechanisms and 
effects of Art. 9 OECD MC and Art. 344 (2) BITC, however, make the answer to the question 
uncertain929. Ultimately, whether there is a conflict with Art. 9 OECD MC may depend upon the 
facts of the case. 
 
6.3.5.2.2. Conflict with Art. 7, 10-12 or 21 OECD MC? 
 
423. Art. 344 (2) BITC applies a “transactional”-method and attributes only certain items of 
income to the Belgian taxpayer, i.e. those generated by the assets transferred. However, if all 
income of the transferee is composed of income produced by the assets transferred, all such 
income will be attributed to the Belgian transferor. In that case the effect of Art. 344 (2) BITC is 
more in the nature of that of a CFC-legislation adopting the “entity”-method (albeit that under 
Belgian law there is no requirement that the Belgian taxpayer to whom the income is attributed is 
a shareholder of the foreign entity). Accordingly, in determining whether Art. 344 (2) BITC is 
consistent with Art. 7 (1) OECD MC, the first question that must be addressed, in view of the 
different opinions expressed in literature about the application of the provisions of the OECD MC 
to “transactional”-methods (see supra 6.3.4.2.), is whether Art. 7 (1) OECD MC is relevant at all. 
 
424. In my view, when testing the compatibility of Art. 344 (2) BITC with the provisions of the 
OECD MC, a Belgian Court should in the hypothetical example hold that Art. 7 (1) OECD MC is 
the controlling provision. Art. 7 (1) OECD MC refers to “the profits of an enterprise of State A”. 
The term “profit” has a broad meaning and includes all income derived from carrying on an 
enterprise930. There is no discussion under Belgian law that a commercial company carries on an 
enterprise and it is assumed that such is not different under laws of State A. Because in the 

                                                      
928 Administrative Court of Appeals Paris, 30 January 2001, 3 ITLR 2001, 529. 
929 More affirmative: Denys, L., Over het prima facie parallelisme van sommige bepalingen in belastingverdragen en 
intern fiscaal recht, Fiskofoon, 1978, 20. 
930 OECD Commentary on Art. 7, § 32. 
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example the income that is attributed has been earned by an enterprise in the meaning of Art. 7 
OECD MC, the income is business profit and Art. 7 OECD MC is controlling. There is authority 
in UK case law which confirms that Art. 7 (1) OECD MC applies to this kind of attribution931. S. 
739 of UK TA 1988 is a provision which is very similar to Art. 344 (2) BITC. It allows the UK 
tax authorities to tax an individual ordinarily resident in the UK who transfers assets to a non-UK 
resident or non-UK domiciled person for the individual’s own benefit, on the income earned by 
the non-resident as if it were income received by him in the UK. Willoughby, a former law 
professor and UK resident, had transferred monies into a single premium portfolio bond issued by 
an insurance company resident in the Isle of Man. The UK Inland Revenue attributed the interest 
produced by the bond to Willoughby and taxed him accordingly. Willoughby argued that the 
interest accrued to the Manx insurance company was business profits of that company and that 
Art. 3 (2) of the UK/Isle of Man tax treaty932 prevented the assessment since the UK had no right 
to tax profit of a Manx enterprise that has no permanent establishment in the UK. The Special 
Commissioners accepted that the income arising under the bond was commercial profit of the 
Manx insurer and that the company was protected by the provisions of Art. 3 (2)933. In view of the 
above I believe that there are serious grounds to conclude that Art. 7(1) OECD MC is the 
controlling provision. There are other routes that a Court can follow to reach the same conclusion. 
First, if all of the income of the State A company were to be composed of income produced by 
tainted assets within Art. 344 (2) BITC and thus be attributed to the Belgian taxpayer, Art. 7 (1) 
would in any event apply since the authors arguing that Art. 7 cannot be applied under 
“transactional”-methods come to that conclusion only if not all of the profit of the CFC is 
attributed (see supra 6.3.4.2.). Alternatively, a Court could find that where the income is 
attributed to a Belgian resident company, it is characterized as business profit under Belgian 
domestic law and then subsequently apply Art. 7 (1) on the finding that the term “profit” is not 
defined there and hence that it is to get its meaning under Belgian domestic tax law934.. 
 

                                                      
931 Court of Appeal, 16 December 1994, (1995) STC 143. The case is discussed by Ullah, M., CFC-Legislation, Tax 
Treaties and EC-Law, United Kingdom Report, Lang, M. et alia (eds.), Eucotax, Kluwer Law International, 2004, 632-
633; Sandler, D., Tax Treaties and Controlled Foreign Company Legislation, Pushing the Boundaries, Kluwer Law 
International, 2nd edition, 1998, 194-195. 
932 A provision equivalent to Art. 7 (1) OECD MC. 
933 However, the Commissioners concluded that Willoughby was not protected by Art. 3 (2) of the treaty because the 
income attributed to him was not business profit or deemed business profit. The protection of Art. 3 (2) was held to be 
limited to the Manx insurance company that was not a party to the proceedings. This conclusion is questionable. What 
the Commissioner had to consider is (i) whether the business profits of a Manx enterprise are subject to tax in the UK; 
(ii) whether Art. 3 (2) precluded such taxation (iii) and whether Willoughby could rely on Art. 3 (2) to prevent that 
taxation. The dismissal of Willoughby’s argument seems to turn the debate into a discussion on procedural issues, i.e. 
whether the taxpayer to whom the business profit of a non-resident enterprise is attributed can invoke a violation of Art. 
7 (1) OECD MC notwithstanding the fact that what is attributed to him is not his profit but profit of someone else. That 
issue has been addressed by the French Court of Appeals and the Commissaire du Gouvernement in Schneider and the 
Court ruled that the taxpayer to whom the income is attributed should be able to rely on Art. 7 (1) OECD MC because 
it is an essential right of the taxpayer to be protected against double taxation not in accordance with the treaty. The fact 
that the assessment is made in his name made it all the more obvious that he is the taxpayer (presumably the only one) 
that has the right to file a complaint against the assessment (Administrative Court of Appeals Paris, 30 January 2001, 3 
ITLR 2001, 533 and 539). The issue was no longer disputed before the Conseil d’Etat. 
934 Such seems to be the reasoning of Peeters, B., Belgische anti-misbruikbepalingen en 
dubbelbelastingovereenkomsten: het Franse voorbeeld, T.F.R. 2001, 475. This reasoning does not hold under Belgian 
law if the taxpayer to whom the income is attributed is an individual acting as a private investor. However, under 
Belgian domestic law all assets owned by a resident commercial company are deemed to be used for the exercise of a 
business activity and hence all income from and capital gains realized on those assets are taxable business profit (unless 
exempt by statute) (see e.g. Supreme Court, 20 February 1962, Pas., 1962, I, 706). One could, however, argue that Art. 
23 OECD MC requires Belgium not to apply its domestic law meaning of the term “profit”. It is the sovereign right of 
the other State to tax the profit of the company resident there under Art. 7 and as such State has taxed the income in 
accordance with the provisions of the treaty, Belgium should give relief for double taxation under Art. 23 (which means 
exemption under Belgian tax law). Such is the opposite of applying Art. 344 (2) BITC. 
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425. The question whether a Court will ultimately hold that Art. 344 (2) BITC is not consistent 
with Art. 7 (1) OECD MC will depend on whether it will be willing, like the French Courts, to 
give effect to the objectives and effects of Art. 344 (2) BITC and undertake a liberal 
interpretation of Art. 7 (1) OECD MC and disregard the formal fact that the tax is imposed in the 
name of the Belgian taxpayer. Like a CFC-legislation, the purpose and effect of Art. 344 (2) 
BITC is to impose tax in the hands of a Belgian taxpayer on income which he has not earned 
himself (and maybe, where he does not control the transferee company, will never earn). The 
income on which Belgium imposes tax is the profit of the transferee company. Such profit cannot 
be taxed in Belgium if such company has no permanent establishment in Belgium and the profit is 
not distributed. If the company were to derive income from Belgian source, a Court, willing to 
apply a liberal interpretation of Art. 7 (1) OECD MC, should extend that interpretation to Art. 10 
(5) OECD MC and hold that Art. 344 (2) BTIC is contrary to both provisions. The fact that Art. 
344 (2) BITC applies regardless of whether the Belgian taxpayer to whom the income is 
attributed is a shareholder of the transferee company, is of no relevance to the application of Art. 
10 (5) as this provision – in its part dealing with undistributed profit – does not refer to a 
shareholder. Indeed, that part of Art. 10 (5) is concerned with the taxation of the company itself 
(see margin no. 357). Such interpretation of Art. 7 (1) and 10 (5) OECD MC is in accordance 
with the intentions of the Belgian MoF as reflected in the observation on the OECD Commentary 
and thus an interpretation made in good faith. The principle of the primacy of Belgian tax treaties 
over conflicting domestic law and the respect of legitimate expectations (as endorsed by the case 
law of the Belgian Supreme Court, see margin no. 73) require a Belgian Court not to apply Art. 
344 (2) BITC935. In reaching its conclusion, the Court should also consider that Art. 344 (2) BITC 
offers no relief for double taxation (see Part Two under 3.1.3)936. The fact that Belgian Courts 
have already ruled that domestic anti-avoidance provisions adopting fictions that allow Belgium 
to claim back  taxing rights over items of income that it agreed to be taxable only in the other 
Contracting State could be of further assistance to taxpayers (see supra margin no. 54)937. 
 
426. If a Court were to decide that Art. 7 (1) is not the controlling provision, the compatibility of 
Art. 344 (2) BITC with the treaty must be analyzed in function of the character of each item of 
income that it is attributed to the Belgian taxpayer938. The analysis is the same as under CFC-
legislation adopting a “transactional”-method (see supra 6.3.4.2.1.). In that case Art. 344 (2) 
BITC will only be inconsistent with tax treaties with respect to passive income arising in 
Belgium. In the example such interpretation will have as effect that Belgium’s taxing rights under 
Art. 344 (2) BITC are restricted in that it can only levy at most 10%  withholding tax under Art. 

                                                      
935 That conclusion also holds under the Belgium/Hong Kong treaty notwithstanding the fact that it provides for a 
provision safeguarding the application of domestic anti-avoidance rules. As observed before, the treaty permits the 
application of such rules only in as far as they are not contrary to the provisions of the treaty (see supra 5.1.).  
936 If the State of source of the royalty and the interest has levied withholding tax under its domestic law or the treaty, 
between the source State and State A, if any, it is uncertain that Belgium will give relief for such withholding tax to the 
Belgian transferor. Arguably, the treaty between Japan and Belgium does not require it to do so as such treaty only 
applies to royalties sourced in Japan and “paid to a resident of Belgium” (Art. 12 (1) and (2) jo. Art. 23 (2) 
Belgium/Japan treaty). Under such treaty, the royalty is not “paid to” a resident of Belgium, but to the transferee of the 
license resident of A. The treaty between State A and Belgium is irrelevant either as no royalty is paid by a State A 
resident to a Belgian resident. Arguably, foreign tax credit should be provided under the broader provisions of Belgian 
domestic law as such only require that the foreign income has been taxed abroad (Art. 285 BITC). 
937 This case law concerns fictions introduced post treaty. Art. 344 (2) BITC dates from 1954 and predates all Belgian 
treaties in force. It is not certain whether that would make a difference to the Courts. 
938 Art. 7 OECD MC is not of great significance for purposes of such analysis. Because Art. 344 (2) BITC purports to 
tax the income derived from the asset transferred, it is hard to see how one transferred asset in itself can constitute an 
enterprise. As indicated above (Part Two, 3.1.3.), arguably Art. 344 (2) BITC does not allow the Belgian tax authorities 
to tax the Belgian transferor on the income produced by the reinvestment assets. E.g. it does not allow the Belgian tax 
authorities to tax the Belgian transferor on any business profits derived by the transferee from reinvesting cash 
contributed by the Belgian transferor in a business activity carried on by the transferee. 
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11 (2) of the treaty between Belgium and State A with respect to the Belgian source interest 
arising under the bond.  
 
6.4. Participation exemption 
 
6.4.1. OECD MC 
 
427. Art. 23 A and B OECD MC do not deal with the avoidance of economic double taxation on 
cross-border dividends resulting from the fact that the distributed profit is taxed first at the level 
of the subsidiary and again at the level of the shareholder. The OECD recognizes that such 
recurrent taxation is a very important obstacle to the development of international investment. 
The Committee on Fiscal Affairs has considered whether it would be appropriate to modify Art. 
23 OECD MC in order to provide for mechanisms for relieving such double taxation on 
dividends. However, the OECD has not been successful in doing so because of the divergent 
opinions of its Member Countries; the variety of solutions and the preference of its Members, 
fearing tax evasion (sic!), to deal with such matter more efficiently in their domestic laws. 
Nevertheless, for States preferring to solve the issue in their tax treaties, the OECD has proposed 
sample clauses. For States providing for relief for double taxation by way exemption, such as 
Belgium, the OECD suggests two alternative clauses, i.e. an exemption with progression clause 
and a clause providing that dividends distributed by a subsidiary in one Contracting State to a 
parent in the other State, are treated in the latter State in the same way as dividends from a 
domestic subsidiary939. The latter clause looks like a non-discrimination clause for cross-border 
dividends between subsidiaries and parent companies based in treaty countries.  
 
6.4.2. BELGIAN TAX TREATIES 
 
428. Almost all Belgian treaties include in the Relief Article a reference to the participation 
exemption940. During the last decade the reference clause typically provides: “Dividends derived 
by a company which is a resident in Belgium from a company which is a resident in (…) shall be 
exempt from the corporate income tax in Belgium under the conditions and within the limits 
provided for in Belgian law”941. Such a clause has a twofold effect. It ascertains that all domestic 
law rules on the participation exemption, including the anti-avoidance rules in relation thereto, 
apply to dividends envisaged by the treaty provision. Secondly, it leaves unaffected any domestic 
rules that discriminate between domestic and foreign source dividends. 
 
429. The Relief Article of older treaties, in line with the aforementioned OECD recommendation, 
provides for a non-discrimination clause. Such a clause typically provides: “Where a company 
which is a resident of Belgium owns shares in a company which is a resident of (…) and which is 
subject there to tax on its profits, the dividends which are paid to it by the latter company and 
which may be taxed in (…) in accordance with the provisions of Art. 10 (2) shall be exempt from 
corporate income tax in Belgium to the extent that the exemption would have been accorded if the 
two companies had been residents of Belgium”942. In a country like Belgium where in case of 
                                                      
939 OECD Commentary on Art. 23, § 49 -54. For States concerned with tax avoidance and base companies the OECD 
recommends to supplement the clause by an “activity”-proviso or a proviso that the subsidiary derives the major part of 
its income from its State of residence or is subject to substantial taxation there. 
940 Exceptions are e.g. the treaty with Bulgaria; France; Italy and former Yugoslavia.  
941 See e.g. treaties with Albania; Algeria; Argentina; Azerbaidjian; Brazil; Canada; China; Cyprus; Hong Kong; the 
Netherlands; Spain; Sweden, Taiwan.  
942 See e.g. treaties with Australia; Austria; Germany; Ireland; Japan; Luxembourg; Norway; Switzerland; UK; USA. 
The clauses differ from treaty to treaty though and give rise to some interpretation issues. First, some clauses refer to 
dividends distributed by “stock companies” resident of the other State. This term is not defined in the treaty and 
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conflict treaties prevail over domestic law, such non-discrimination clause sets aside any rules on 
the participation exemption that discriminate against foreign dividends. In the early 90ies Belgian 
domestic law included several discriminatory anti-avoidance rules. As such rules were ineffective 
because of the non-discrimination clause, Belgium started to renegotiate some of its existing 
treaties and replaced the clause by the provision mentioned in margin no. 428943 and did not 
provide for a non-discrimination clause in new treaties. In addition, domestic law was changed (in 
particular in 1996) to assure that the anti-avoidance provisions applied equally to domestic and 
foreign dividends (see Part Two, 3.1.4.). As a result, the effect of the non-discrimination clause 
has been restricted. How much it is restricted, depends on the interpretation that one gives to the 
clause. 
 
430. Under a minimalist interpretation, one deems the foreign subsidiary to be a resident of 
Belgium, and all other factual and legal circumstances alike, finds out whether the dividend 
distributed by that subsidiary would qualify for the participation exemption under the anti-
avoidance rules set forth in Art. 202 and 203 BITC (see Part Two, 3.1.4). Under the maximalist 
interpretation, one treats the foreign subsidiary as a resident of Belgium, then applies the rules of 
Belgian corporate income tax to the subsidiary and finally decides whether, after application of 
such rules, the dividend qualifies for the participation exemption944. The different effects of the 
two interpretations can best be illustrated by two examples. Consider an Irish IFSC. It qualifies as 
a financing company that enjoys a tax regime that deviates from the Irish general tax regime and 
its dividends are therefore excluded from the participation exemption (Art. 203 (1) 2° BITC; see 
Part Two, 3.1.4.2.3). Under the minimalist interpretation of the non-discrimination clause of the 
Belgium/Ireland treaty, one treats the IFSC as a Belgian resident company and then considers 
whether a dividend distributed by a Belgian financing company that enjoys a tax regime in 
Belgium that deviates from the general Belgian tax regime qualifies for the participation 
exemption. The answer is that it does not as Art. 203 (1) 2° BITC applies equally to Belgian and 
non-Belgian financing companies enjoying a favorable tax regime. Under the maximalist 
interpretation one determines how an IFSC would be taxed in Belgium if it were a Belgian 
resident. Such an IFSC, unlike a Belgian coordination center, conducts operations with non-group 
members. As a result, it would not enjoy the preferential tax regime for Belgian coordination 
centers and be subject to the ordinary tax regime. Hence, its dividends would not be subject to 
any of the anti-avoidance rules and qualify for the participation exemption. A second example 
concerns a foreign company with offshore income that enjoys a preferential tax regime in its 
residence State. Dividends originating from such offshore income are excluded from the 
participation exemption (Art. 203 (1) 3° BITC; see Part Two, 3.1.4.2.4). Under the minimalist 

                                                                                                                                                              
although Belgium is applying the Relief Article in the meaning of Art. 3 (2) OECD MC (see margin no. 46), I believe 
that the context of the treaty requires Belgium not to apply its domestic law definition of “stock company” (see margin 
no. 293), but that such term should be construed in accordance with the laws of the other Contracting State. The 
company is resident there and it is only natural that the term is construed in accordance with the laws of that State 
(contra: Dierckx, F., De D.B.I.-aftrek na het K.B. van 20 december 1996 en de dubbelbelastingverdragen, A.F.T., 1997, 
480 and the authors quoted there). Secondly, the requirement that the subsidiary must be a resident of the other State 
and be subject to corporate tax there is redundant. “Resident” as used in Art. 4 means that the company is “liable to 
tax” by virtue of one of the criteria listed in Art. 4. A company is “liable to tax” if it is a tax subject in the other State 
exposed to unlimited taxation (i.e. worldwide income). But it is not required that all or part of such income is 
effectively taxed there (see supra margin no. 128). The requirement that the company is subject to corporate tax adds 
nothing because the reference is to the company (taxable subject), not to the income (taxable object). Thirdly, the 
requirement that the dividend may be taxed in the other State in accordance with Art. 10 (2) is not imposed by domestic 
law. However, such has no practical effect as neither the Non-Discrimination clause, nor Art. 10 (2) require effective 
taxation in the State of the subsidiary (“may be taxed”).     
943 See e.g. treaties with Denmark; Finland; Korea; Malta; Portugal. 
944 This maximalist view is endorsed by Dierckx, F., De D.B.I.-aftrek na het K.B. van 20 december 1996 en de 
dubbelbelastingverdragen, A.F.T., 1997, 483-486 and is followed by De Haen, K., Understand the new DRD and 
withholding tax regime, International Tax Review, 2003, 20-21. 
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interpretation of the non-discrimination clause of a Belgian treaty, one treats the foreign company 
as a Belgian company and then considers whether a dividend distributed by a Belgian company 
that enjoys a preferential tax regime in Belgium for offshore income qualifies from the 
participation exemption. The answer is that it does not as Art. 203 (1) 3° BITC applies equally to 
Belgian and non-Belgian companies enjoying a favorable tax regime with respect to offshore 
income. Under the maximalist interpretation one determines how the foreign company would be 
taxed in Belgium if it were a Belgian resident. As Belgium has no special tax regime for 
companies deriving offshore income, such company would not enjoy a preferential tax regime in 
Belgium. Hence, its dividends would not be subject to any of the anti-avoidance rules and qualify 
for the participation exemption. 
 
431. In my view the maximalist interpretation is not an interpretation in a good faith of the non-
discrimination clause whereby the ordinary meaning of its terms and its objective are 
respected945. As the non-discrimination clause requires one to treat the non-resident subsidiary as 
a Belgian resident, one may be tempted to consider what the effects would be on the rules on the 
participation exemption if that company were subject to Belgian corporate income tax as a 
resident. However, that is not what a non-discrimination provision requires. There is 
discrimination where two identical situations are treated differently. The proper comparison of 
the same situation is that the residence of the subsidiary is disregarded and that next is considered 
whether, if all factual and legal circumstances are equal, the foreign source dividend is treated 
less advantageously than the Belgian dividend. The identity of all factual and legal circumstances 
requires one to compare the dividend distribution by the non-resident company enjoying a 
preferential tax regime for financing activities or offshore income to a distribution by a Belgian 
company that enjoys the same preferential tax regime in Belgium946. The maximalist 
interpretation compares companies that are, apart from residence, not in identical factual and 
legal situations as it disregards the preferential tax regime to which the deemed Belgian resident 
is actually subjected in its State of residence.  
 
432. If the minimalist interpretation of non-discrimination clause is the preferred one, the 
question arises what effects, if any, the non-discrimination provision has on the Belgian anti-
avoidance rules on the participation exemption. It has been argued that the second anti-avoidance 
test pursuant to which foreign companies based in a country whose general tax regime is 
considerably more favourable than the Belgian tax regime (see Part Two, 3.1.4.2.2.) is 
inconsistent with that provision as such test is only applied to non-resident companies and as, 
under the non-discrimination clause, the non-resident company is a deemed Belgian resident it 
can in any event avail itself of the exception for EU-companies provided in that anti-avoidance 
provision947. That is true, but the discussion is academic. Only two treaty countries appear on the 
list of tainted countries (i.e. Uzbekistan and Bosnia-Herzegovina) and none of the treaties with 
those States provides for a non-discrimination provision for dividends originating there948. On the 

                                                      
945 Neither the OECD Commentary on Art. 24, § 52 (requiring equal treatment of foreign and domestic dividends), nor 
the Official Commentary on the Belgian tax treaties (Com. ITT 23/171 et seq.) and the Circular Letter of 16 January 
2004 on the interpretation of Belgian tax treaties (AFZ/2004/0053 (AFZ5/ 2004) are helpful in determining the proper 
interpretation. There is no case law that clarifies the matter either.  
946 This minimalist view is followed by Douénias, S., Vincent, J.S, De nieuwe regeling inzake definitief belaste 
inkomsten ingevolge het Koninklijk Besluit van 20 december 1996, A.F.T., 1997, 54. 
947 Minne, P., Douénias, S., Planification internationale des sociétés belges, Larcier, 2004, 258; Lion, P., et alia, Het 
nieuwe D.B.I.-regime, A.F.T., 2003, 188. 
948 In 2006 Belgium concluded several tax treaties with countries that are blacklisted for purposes of the participation 
exemption (i.e. Macao, Seychelles, San Marino). All treaties provide that the participation exemption is available under 
the conditions and limits of Belgian domestic law. This means in practice that the participation exemption will be 
refused. Remarkably, the treaties with Macao and the Seychelles add that the Belgian company can claim foreign tax 
credit on the dividend (unlike under domestic law). 
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other hand, the non-discrimination clause may save dividends distributed by companies resident 
of treaty countries having a branch in an EU-country, the income of which is effectively taxed on 
a global basis at a rate lower than 15%. Such dividends do not qualify for the participation 
exemption under the domestic anti-avoidance rules. However, there is an exception for companies 
of which the head office and the branch are based in the EU (see Part Two, 3.1.4.2.5). If the non-
resident company is to be treated as a deemed Belgian resident and the company has a branch in 
the EU, the non-discrimination clause of the treaty (i.e. under the Belgium/Switzerland treaty 
applicable to a Swiss company with a EU-branch) permits the company to avail itself of the 
exception949. It has been argued that the non-discrimination article allows a non-resident company 
established in a treaty country deriving offshore income that enjoys a preferential tax regime 
abroad to claim the participation exemption on the ground that there is a proper comparator under 
Belgian law. Such a company is a Belgian coordination center which enjoys a preferential tax 
regime for all its income, onshore and offshore950. Whether that argument will be successful 
depends in my view largely on the comparability of the activities of the companies. In view of the 
restricted scope of permitted activities of a coordination center (i.e. intra-group financing) it is not 
certain whether a Belgian Court will uphold the argument if the non-resident conducts activities 
with non-group members.   
 
433. Although Belgium’s policy is not to include a non-discrimination article on dividends in 
recent treaties, it departed from that policy in the 2001 treaty with the Netherlands. Such treaty 
provides on the one hand that dividends derived by a company which is a resident in Belgium 
from a company which is a resident in the Netherlands shall be exempt from the corporate income 
tax in Belgium under the conditions and within the limits provided for in Belgian law (Art.23 (1) 
(c). As a result all domestic anti-avoidance rules apply to Dutch source dividends. On the other 
hand,  the Protocol to the treaty includes a provision which specifically deals with dividends 
distributed by Dutch conduit companies which is more favourable than the domestic anti-
avoidance rule on the distribution of tainted dividends by conduits (see part Two, 3.1.4.2.6). 
According to that rule dividends distributed by a Dutch subsidiary to a Belgian parent qualify for 
the participation exemption if they originate from dividends from lower tier-subsidiaries that are 
subject to a tax similar to the Belgian corporate tax. Such provision only incorporates the first 
Belgian domestic anti-avoidance provision on the participation exemption (and not the five 
others, see Part Two, 3.1.4.2.6) and prevails over the non-incorporated domestic anti-avoidance 
rules951.  
 
6.5. Art. 107 (2) 10° RD BITC 
 
434. This provision denies an exemption from Belgian withholding tax on interest under domestic 
law if the recipient of the interest paid on registered bonds is a non-resident company based in a 
tax haven or enjoying a preferential tax regime provided that more than 50% of its shares are held 
by Belgian residents (see Part Two, 3.1.5.). Obviously, there can be little room for conflict 
between a domestic law provision that denies a relief from withholding tax provided for by 
domestic law and provisions in tax treaties. 

                                                      
949 Lion, P., et alia, Het nieuwe D.B.I.-regime, A.F.T., 2003, 188; Chéruy, C, Willez, O., Les revenus définitivement 
taxés, Le droit fiscal des entreprises en 2003, Législation et jurisprudence, Ed. Jeune Barreau, 2003, 110. 
It does not permit to claim participation exemption on dividends distributed by e.g. Dutch and Luxembourg companies 
with Swiss finance branches (not effectively taxed at 15% or more) as Belgian companies with Swiss finance branches 
are equally subject to the anti-avoidance provision (see Part Two, 3.1.2.4.5).  
950 Douénias, S., Vincent, J.S, De nieuwe regeling inzake definitief belaste inkomsten ingevolge het Koninklijk Besluit 
van 20 december 1996, A.F.T., 1997, 61. 
951 Heyvaert, W., Wijze van vermijden van dubbele belasting, Het nieuwe Belgisch-Nederlands dubbelbelastingverdrag, 
Een Artikelsgewijze bespreking, Peeters, B. (ed.), Larcier, 2001, 514-515. 
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435. However, a few observations must be made. Where the company is a resident of a treaty 
partner of Belgium and the treaty provides for a more advantageous withholding relief (i.e. an 
exemption or a rate lower than the domestic rate), the treaty prevails. It may well be that in order 
to determine whether the more beneficial interest withholding relief under the treaty is available, 
one must consider the specific “Limitation on Benefits”-clauses set forth in the treaty (for 
examples of such clauses, see infra 7.2.2.). However, if the tests provided for under such clauses 
are complied with, the treaty benefit must be granted. For example, the Belgium/Canada treaty 
provides for a “Limitation on Benefits”-clause that is very similar to Art. 107 (2) 10° RDB ITC 
(see infra 7.2.2.5). However, unlike Art. 107 (2) 10° BITC it provides for an exception. The 
clause does not apply if, inter alia, non-residents of Canada (e.g. Belgian residents) have acquired 
the shares in a Canadian company for bona fide commercial reasons. If that condition is satisfied, 
interest withholding relief under the treaty (10%) must be given, even if the Canadian company 
benefits from a special tax regime and is controlled by Belgian residents. An anti-avoidance rule 
of domestic law should not be used where the treaty provides for a specific “Limitation on 
Benefits”-clause as the latter is the expression of the common understanding of the Contracting 
States on whether a scheme involving residents of the Contracting States constitutes 
unpermissible tax avoidance and under Belgian law a treaty prevails over domestic law (see 
margin no. 62 and 163). However, where the “Limitation on Benefits”-clause of the treaty allows 
the application of more far-reaching anti-avoidance rules of domestic law (such as the 
Belgium/Switzerland treaty), Art. 107 (2) 10° RDB ITC is applicable to interest paid to Swiss 
companies envisaged by the domestic law rule (see supra 5.1). 
 
7. TREATY PROVISIONS PREVENTING ABUSE OF TREATIES 
 
436. The OECD MC includes remarkably few provisions dealing with its perceived improper use. 
Certain provisions setting forth the conditions for their application or for the application of other 
provisions contain rules to safeguard the proper use of those provisions. Art. 4(1), second 
sentence OECD MC is an example. According to such provision “any person who is liable in (a) 
State in respect only of income from sources in that State or capital situated therein” is not 
considered to be a resident of that State. This provision - which was added to the OECD MC in 
1977 - can be seen as an anti-abuse provision purporting to avoid the improper use of tax treaties 
by conduit companies, but its interpretation to that effect has its limits952. The only Articles of the 
OECD MC which purport to counter abuse of the treaty are Art. 10 (2), 11 (2) and 12 (1) – all 
containing the requirement that the recipient of the pertinent income be the “beneficial owner” 
thereof -; Art. 13 (4) – ensuring that the State of situs of real property retains taxing rights on 
capital gains derived from the sale of shares of real estate holding companies –; Art. 17 (2) 
ascertaining that artistes and sportsmen cannot escape taxation in the performance State by 
interposing a company and Art. 11 (6) and 12 (4) OECD – the “special relationship”-requirement 
ensuring that relief from withholding tax in the source State is given only for “arm’s length” 
                                                      
952 According to the OECD Commentary the provision targets at specific legislation enacted by some States in relation 
to foreign diplomats. However, the wording and spirit of it would also permit to exclude from the definition of 
“Resident” foreign-held companies exempted from tax on their foreign income by privileges tailored to attract e.g. 
financing companies. The OECD recognizes, however, that this interpretation has inherent difficulties and limitations. 
It could in particular exclude from the scope of the OECD MC any residents of countries adopting a territorial taxation 
principle and that result is not intended (see supra 3.3.3.1.). The OECD therefore admits that the provision must be 
construed narrowly. The provision is also not effective against conduit companies that do not benefit from a tax 
exemption, but which include their receipts in gross income and subsequently erode their tax basis through deductions 
of expenses (in particular stepping-stone conduit-structures; see Part One, 1.1.1). These ideas have initially been 
expressed in OECD, International tax Avoidance and Evasion, Double Taxation Conventions and the Use of  Conduit 
Companies, Issues in International Taxation, No. 1, OECD, Paris, 1987, § 14 a) and have been included in the OECD 
Commentary on Art. 4, § 8 in 1992. 
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interest and royalties (for details on the latter provision, see 6.2.3.). The OECD Commentary, on 
the other hand, contains multiple suggestions for Contracting States to amend the provisions of 
the OECD MC in their bilateral treaties to avoid their improper use and/or to incorporate specific 
provisions in their treaties to counter abuse of their treaties953. The inclusion of a “subject to tax”-
requirement in the distributive provisions or, for exemption States, in the relief provision follows 
from these recommendations (see supra 3.3.3.6). 
 
437. In this Section I deal only with the “beneficial ownership”-requirement included in Art. 10-
12 OECD MC (see 7.1) and the specific provisions which are included in tax treaties to prevent 
their abuse by conduit and base companies, commonly called “Limitation on Benefit”-clauses (see 
7.2). 
 
7.1. The “Beneficial ownership”-Limitation 
 
438. The notion of “beneficial ownership” (in Art. 10 and 11 OECD MC in connection with the 
term “paid to”) plays a crucial role in the allocation of taxing rights between the two Contracting 
States in respect of dividends, interest and royalties and in determining whether a person resident 
of the other Contracting State qualifies for treaty relief in the source State of such income. The 
“beneficial ownership”-limitation was introduced in the 1977 version of Art. 10 -12 OECD MC 
to prevent treaty shopping through the interposition of conduit companies by third State resident 
with a view to claim treaty relief in the source State that otherwise would not be available to such 
third State residents (see infra 7.2). The comparable Articles of the 1963 OECD MC only 
required the income sourced in one Contracting State to be “paid to” a resident of the other 
Contracting State to qualify for relief in the source State and, with respect to intra-group 
dividends, Art. 10 (2) required the parent company to be the “recipient” of the dividend. 
 
7.1.1. INTERPRETATION OF THE TERM “PAID TO” 
 
439. Art. 10 and 11 OECD MC (and Art. 12 OECD in its version prior to the 1997 amendment) 
seem to suggest that two conditions need to be satisfied in order for dividends, interest and 
royalties to be eligible for withholding relief in the source State. First, the pertinent income must 
arise in the source State and be “paid to” a resident of the other Contracting State and, secondly, 
there must be a “beneficial owner” of the income who is a resident of that other State. If the 
payee (resident of the other State) is not the beneficial owner of the income, Art. 10 (2) and 11 (2) 
OECD MC do not require the source State to reduce its withholding tax954. Art. 12 OECD MC in 
its 1997 version no longer imposes such dual condition and only requires the royalties to be 
beneficially owned by a resident of the other Contracting State955. 
 
440. “Paid to” is an undefined treaty expression. By virtue of Art. 3 (2) OECD MC it must 
therefore be construed in accordance with the domestic law of the State applying the treaty 
(which is the Source State here), unless the treaty context requires otherwise. However, as 
discussed below, the term “paid” seems to have been given a pretty straightforward meaning in 
the Commentary since 1977. In this study, it is argued that where an undefined treaty term has a 
meaning under domestic law, but the Commentary current when the treaty was signed also gives 
a clear and unambiguous meaning to the term that differs from the domestic law meaning, the 

                                                      
953 See e.g. OECD Commentary on Art. 1, §9, § 13 – 21.5, § 26; on Art. 10 § 16; on Art. 23 § 31.1 and 32.6. 
954 An exception is provided (and source State relief must be granted) under the derivative beneficial ownership-rule if 
the beneficial owner is nonetheless a resident of the other Contracting State. 
955 Art. 12 (1) reads as follows: “Royalties arising in a Contracting State and beneficially owned by a resident of the 
other Contracting State shall be taxable only in that other State”.  
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treaty meaning should prevail as it reflects the meaning commonly intended by the treaty partners 
(see margin no. 69). I therefore address the meaning ascribed by the Commentary first. 
 
7.1.1.1. OECD Commentary  
 
441. The Commentary states that the term “paid” has a very wide meaning since it means the 
fulfillment of the obligation to put funds at the disposal of the shareholder or creditor in the 
manner required by contract or by custom956. The creditor is the person entitled to claim the 
fulfillment of an obligation from another person, its debtor. The term “paid” thus obviously 
refers to a debtor/creditor relationship. From there it is only a small step to conclude that “paid 
to” refers to the payment made by the debtor to its creditor. From that finding the following 
conclusions can be drawn. Income arising in State A and paid to an agent resident in State B 
acting in the name and on account of another person resident in State C is not paid to a resident of 
B as the agent is not the creditor of that income. Income arising in State A and paid to an 
intermediary resident in State B acting in its own name, but on account of another person resident 
in State C (e.g. a fiduciary owner of assets held for the benefit of the State C resident) is paid to a 
resident of B as the intermediary is the creditor of that income. A dividend sourced in State A and 
paid to a company resident of B and distributed by that company to its shareholders in State C is 
paid to a State B resident as the company receives the income in its own name and for its own 
account. The fact that the company distributes the dividends onwards does not affect that 
conclusion. The consequences from this interpretation of “paid to” may be disturbing957. It leads 
to the result that treaty benefits are to be granted to intermediaries acting in their own name but 
on account of an undisclosed principal (such as nominees, fiduciary owners, trustees) while such 
persons have no economic interest in the income as they have to pay the specific income received 
on to their principal958. Or put differently, “paid to” may encompass certain immediate recipients 
of income that can formally claim the income because, although they represent a third party on 
whose account they act and to whom they must pay on the specific income received, they claim 
the income from the debtor in their own name. To avoid such undesired consequences the 
“beneficial ownership”-requirement has been introduced in the 1977 OECD MC and the 
Commentary has made it specifically clear that agents and nominees are not to be regarded as 
beneficial owners. 
 
442. Since the 2003 revision, the Commentary specifies that the requirement of beneficial owner 
was introduced in Art. 10 (2) to “clarify the interpretation of the words “paid to (…) a resident” 
as they are used in paragraph 1 of the Article. It makes plain that the State of source is not 
obliged to give up taxing rights over dividend income merely because that income was 
immediately received by a resident of a State with which the State of source has concluded a 

                                                      
956 OECD Commentary on Art. 10, §7; on Art. 11, § 5 and on Art. 12, § 8. Above (sub 6.4.1.2) it has been argued that 
the Commentary favours an interpretation that is in accordance with the ordinary (i.e. dictionary) meaning of the word 
“paid”. 
957 van Weeghel, S., Improper Use of Tax Treaties, Kluwer Law International, 1998, 57-58. 
958 This result was achieved in the Mc Millan Bloedel-case concerning the payment of interest by a Canadian company 
to two US resident stockbrokers that were registered as bondholders in the debtor’s records but acted on behalf of their 
customers. The 1942 US-Canada treaty used the term “income derived from sources in (Canada LDB) upon (…) 
corporations organized under the laws of the Other Contracting State (…)”. As the treaty predates the 1977 OECD MC 
it did not contain a “beneficial ownership”-limitation. The Tax Board applied a strict formal reading (debtor/creditor 
relationship) of the term “derived upon a corporation organized under US law” and accorded treaty relief to the 
brokers, notwithstanding the requirement laid down in a Circular Letter from the Canadian tax authorities that the payor 
had to ascertain the identity of the beneficial owner in applying treaty relief. The Tax Board concluded that “beneficial 
owner” has a different meaning than “paid to”, which could not be read into “paid to” (Tax Board, 6 March 1979, Mc 
Millan Bloedel Ltd. V. MNR, 79 DTC 297 (TRB). 
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convention”959. This seems to suggests that “paid to” was never meant to be interpreted in the 
above formal manner and that the expression does not look at the formal creditor (or immediate 
recipient to use the term of the Commentary) but implicitly refers to the “beneficial owner” of the 
income, which according to the Commentary does not comprise agents and nominees in the first 
place and certain types of conduit companies in the second place (see infra 7.1.2.3.2). If that is 
true, the separate requirement that dividends or interest be “paid to” a resident of the other State 
has no significance – as was already the case for royalties since 1997. It is suggested that Art. 10 
and 11 are amended along the lines of Art. 12 to make that clear960. 
 
443. The question arises whether there is support for the OECD’s position that the term 
“beneficial owner” only clarifies what is already implicit in the term “paid to” as expressed in the 
2003 Commentary961. The question is not directly relevant for treaties following the 1977 OECD 
MC and thus including a reference to beneficial ownership962, but it is particularly relevant for 
treaties predating the 1977 OECD MC that do not include a “beneficial ownership”-limitation. If 
“paid to” must be construed as referring to the formal debtor/creditor relationship, it is incapable 
in itself of denying treaty relief in the source State to e.g. conduit companies as such companies 
collect the income in their own name and for their own account (see margin no. 441). A number 
of objections may be voiced against the OECD’s position. As far as I can see, there is no direct 
support for the OECD’s position in OECD material dating from or around 1977, apart from the 
statements in § 33-35 of the Introduction to the Commentary. According to § 33 tax treaties 
predating the 1977 OECD MC must as far as possible be interpreted in the spirit of the revised 
Commentaries, even though the provisions of such treaties did not yet include the more precise 
wording of the 1977 OECD MC. However, what is at stake here is not only a change in the 
Commentary subsequent to the conclusion of a tax treaty, but a change in the text of the 1963 
OECD MC through the addition of the “beneficial ownership”-requirement in 1977 to exclude 
perceived treaty abuse or to avoid unintended results that could arise under the 1963 language. 
Arguably, introducing new terminology to the OECD MC to close a loophole strongly suggests 
that without such terminology the loophole is open. Such additional requirement is a substantive 
change to the OECD MC and according to § 35 of the Introduction to the Commentary 
substantive amendments to the OECD MC and changes in the Commentary that are a direct result 
thereof are to be disregarded for purposes of interpreting earlier treaties not containing the 
specific language of the amendment. Secondly, the ordinary meaning of the term “paid to” in its 
1963 context is not apt of being equated to a sophisticated legal term such as “beneficial owner” 
of which even today the meaning is unclear (see infra 7.1.2.3.2)963. Thirdly, presenting in 2003 a 
justification for an amendment made to the OECD MC in 1977 seems to be a quite belated action 
which suggests the justification to be based on thin air. In this study it is argued that Courts 
should not construe earlier treaties on the basis of later Commentary (except where that new 
Commentary qualifies as “amplifying” Commentary, see supra 2.3.2.2). This case seems to be a 
perfect example of a piece of Commentary that is not amplifying and Courts should therefore not 
give it weight. It is sometimes argued that the forms which the taxpayer must file with the tax 
                                                      
959 OECD Commentary on Art. 10, § 12. There is further support for that view in the Commentary on Art. 10, § 12.2 
concerning the derivative “beneficial ownership”-rule.  
960 E.g. Art. 10 (1) and (2) could be rephrased as follows: “Dividends paid by a company which is a resident of a 
Contracting State and beneficially owned by a resident of the other Contracting State may be taxed in that other State. 
However, such dividends may also be taxed in the Contracting State of which the company paying the dividends is a 
resident and according to the laws of such State, but the tax so charged shall note exceed: a) 5% of the gross amount of 
the dividend if the beneficial owner is a company(…) b) 15% (…) in all other cases”. 
961 This position is shared by the Belgian tax authorities, see Com. DTT 10/ 204; 11/204; 12/203. 
962 However, as is discussed below it has some relevance for the interpretation of the so-called derivative “beneficial 
ownership”-rule laid down in such treaties (see infra margin no. 444). 
963 Concurring: Pijl, H., Beneficial Ownership and Second Tier Beneficial Owners in Tax Treaties of the Netherlands; 
Intertax, 2003, 358. 
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authorities to claim relief in the source State use the “beneficial ownership”-language and that the 
taxpayer is therefore compelled to meet the requirement, even where the treaty does not include a 
“beneficial ownership”-limitation. In a country like Belgium, where by virtue of the Constitution 
tax can only be imposed if the conditions for the tax liability to arise are laid down in a statute 
(and the conditions restricting the domestic tax liability are to be included in a treaty that has been 
approved by Parliament), such argument has no chance to succeed (see Part Two, 2.3.1.1)964. 
 
444. However, the above arguments are not unanimously approved by commentators and case 
law. Several authors have written that “beneficial owner” only clarifies the term “paid to” and 
have no objection that the latter expression is construed along the lines of “beneficial owner”965. 
As is further discussed below, Courts in France and in Switzerland have reached the same 
conclusion, although some without much debate (see infra 7.1.2.4.2 and 7.1.2.4.3). According to 
the OECD Commentary on the interpretation of the derivative “beneficial ownership”-rules, State 
practice – which is to be considered for interpretation purposes under Art. 31 (3) (b) VC – 
confirms that the meaning of “beneficial ownership” is implicit in “paid to”966. It may be 
objected that this contextual interpretation of “beneficial ownership” and “paid to” following 
from State practices is permitted where the treaty has been entered into after 1977 and includes 
both terms but is of no relevance where the treaty predates 1977 OECD MC and only includes the 
term “paid to” because the State practice can only be developed where the treaty contains both 
terms. Finally, the Partnership Report, although issued in a different context, provides several 
statements according to which “paid to” equates “beneficial ownership”. In that Report the term 
“beneficial owner” is construed as the person to whom the income is attributed for tax purposes 

                                                      
964 See the decision of the Trib. Gent, 9 June 2004, FJF, 2005/68 concerning the use of relief forms under the 
Belgium/Luxembourg treaty and the discussion thereof by De Broe, L., Kroniek Internationaal Belstingrecht, 2004, 
658 and the decision of the Trib. Liège, 10 April, 2006, discussed by Wauman, M., Vrijstelling B.V. zonder 
formaliteiten, Fiscoloog Internationaal, 2006, no. 270, 5. 
The aforementioned Mc Millan Bloedel-case is settled in the same way (see footnote under margin no. 441). 
965 However, authors seem to have different opinions on the exact consequences of such an implicit reading of 
“beneficial ownership” into “paid to”. According to some authors such implicit reading is permitted only if “beneficial 
owner” is construed in a strict legal manner which in essence means that the formal creditor is the beneficial owner 
(Haelterman, A., Fiscale Transparantie, Theorie en Praktijk, Biblo, 1992, 233; Hinnekens, L., Treaty shopping en anti-
misbruikregels in België en elders, Actuele Problemen van Fiscaal Recht XV° Postuniversitaire Lessencyclus W. Delva 
1988-89, Kluwer, 1989, 261). According to others, in the absence of “beneficial ownership”-language in the treaty the 
general principles against treaty shopping (i.e. substance over form) produce the same result (Vogel, K., Klaus Vogel 
on Double Taxation Conventions, 3rd edition, Kluwer Law International, 1997, 564). That result may be quite different 
from the one achieved under a strict legal interpretation of “beneficial owner”. It must be reiterated that the author 
believes that there is an international substance over form-principle inherent in tax treaties (see supra 3.1.2). 
966 Under the 1977 OECD MC (e.g. Art. 10 (2)), the source State is only required to give treaty relief “if the recipient is 
the beneficial owner of the dividends”. This could give rise to inappropriate results not intended by the drafters of the 
OECD MC if the formal recipient was a resident of the other Contracting State and the beneficial owner too. Indeed, if 
a dividend was paid to a fiduciary owner resident of the other State, under the formal reading of “paid to” the fiduciary 
is the recipient of the dividend. But he is not the beneficial owner as required by Art. 10 (2) (see infra 7.1.2) and 
arguably the source State should not give relief at all. However, the situation was to the detriment of the source State 
where the beneficial owner was a resident of the other Contracting State, but the fiduciary owner was a resident of a 
third State (e.g. a tax haven). Under the formal reading of “paid to” the dividend is not paid to a resident of the other 
Contracting State and Art. 10 of the treaty does not apply, instead Art. 21 applies pursuant to which the source State has 
no taxing rights at all. According to the 1995 Commentary on Art. 10, § 12 it has been the consistent position of all 
OECD Member Countries to grant in those cases relief in the source State under the treaty between the source State and 
the State of residence of the beneficial owner. Such can only be explained if OECD Member countries read the term 
“paid to” as meaning “paid to” the beneficial owner and thus equate both terms (Vogel, K., Klaus Vogel on Double 
Taxation Conventions, 3rd edition, Kluwer Law International, 1997, 563). In 1995 Art. 10 and 11 and in 1997 Art. 12 
have been amended to avoid such unintended effects (e.g. Art. 10 (2) now reads: “if the beneficial owner of the 
dividends is a resident of the other State”) and since 2003 the Commentary on Art. 12, § 12.2 further clarifies that this 
result applies regardless of the residence of the agent or nominee.    
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(see infra 7.1.2.3.3)967. Finally, if a Court is not convinced by those arguments and still wants to 
exclude some formal creditors (e.g. nominees and fiduciary owners) from treaty benefits under a 
treaty that only includes the “paid to”-language, it must engage in an interpretation of the term in 
its context to give effect to the object and purpose of the withholding relief of Art. 10-12 OECD 
MC. It could in the example of  nominees and fiduciary owners say that treaty relief should not be 
accorded to persons to whom the pertinent income is not attributed for tax purposes in their State 
of residence and that a formal/literal interpretation would facilitate tax avoidance and the 
improper use of the treaty. As there is no unresolved double taxation in such case there is no 
fundamental objection against such interpretation.   
 
7.1.1.2. Domestic law meaning under Art. 3 (2) OECD MC968 
 
445. Whether recourse to the meaning of “paid to” in accordance with domestic law permits to 
deny treaty benefits to agents; nominees; conduit companies etc. depends on the scope of the term 
under domestic law. The discussion is relevant for treaties not containing the “beneficial 
ownership”-limitation. The Aiken-case discussed above (which concerns the interpretation of the 
mirror term “received by”) shows that a liberal domestic law concept, eventually in combination 
with a domestic “substance over form”-rule, is capable of denying treaty relief in the source State 
in the absence of a “beneficial ownership”-limitation in the treaty (see supra 4.2.5). Such case law 
may boil down to an implicit reading of beneficial ownership into the term “received by”969. The 
Court actually concluded that the interposed company was “a collection agent” and had “no 
actual beneficial interest in the interest payments”. It did not give a narrow interpretation of that 
term (i.e. one that considers the formal recipient of the income), but preferred a broader reading 
to give effect to the object and purpose of the interest withholding relief provision of the treaty, 
i.e. to ascertain that relief is not extended to a third State resident. 
 
446. There is no reported case law in Belgium on the question whether a treaty not including the 
“beneficial ownership”-requirement may be construed in such a way that the meaning of 
“beneficial owner” is projected into the term “paid to”. In view of the uncertain outcome of that 
discussion on the basis of the OECD materials (see supra 7.1.1.1.), it is permitted to ask whether 
an interpretation of the undefined term “paid to” in accordance with Belgian domestic tax law 
would allow the denial of treaty benefits to a conduit company. The BITC provides for a 
definition of the term “paid” in connection with the levy of withholding tax on income from 
personal property. The term used in Art. 267 BITC is “payment or attribution” and comes 
sufficiently close to the term “paid” to be used to construe the latter term (see margin no. 45)970. 
The term “payment” refers to the fullfilment of the obligation to pay and is thus similar to the 
meaning of the term used in the OECD Commentary (see margin no. 441)971. The domestic law 
definition of “paid” always refers to the term in relation to the term “recipient” of the income. 

                                                      
967 The cases discussed there relate to the treaty entitlement of partnerships where one State treats it as transparent and 
the other State as a taxable entity (OECD, The Application of the OECD Model Tax Convention to Partnerships, Issues 
in International Taxation, no. 6, OECD, 1999, § 48, 61 and 71). See also: Wheeler, J. The Attribution of Income to a 
Person for Tax Treaty Purposes, Bull. I.B.F.D., 2005, 478.  
968 The discussion supposes that there is nothing in treaty context that requires not to use the domestic law meaning. 
969 It is believed that the result would have been the same had the treaty used the term “paid to” (van Weeghel, S., 
Improper Use of Tax Treaties, Kluwer Law International, 1998, 57). 
970 There is “payment or attribution” of income as soon as the income is at the effective disposal of the recipient. The 
statute expressly adds that there is “attribution” if income is booked on an account opened for the benefit of the 
recipient, even if that account is not available provided that the unavailability has been agreed upon expressly or tacitly 
with the recipient. Such definition has been further developed by case law and, as argued before (see margin nos. 42-
43), such case law is to be considered for purposes of construing undefined treaty terms as well. In addition, the statute 
provides for a number of other fictions of “payment or attribution” which are not relevant for the discussion. 
971 Smet, P., Handboek Roerende Voorheffing, Biblo, 2003, 269. 
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Above (Part Two, 2.3.2.3.1. c), margin no. 135) I have submitted that the term “recipient” under 
Belgian domestic tax law refers to the person to whom the dividends, interest or royalties are 
attributed for tax purposes and that accordingly it does not encompass agents acting in the name 
and on behalf of a principal and intermediaries such as nominees; fiduciary owners etc. that claim 
income in their own name but for the account of an undisclosed principal. Consequently, this 
domestic law meaning of the term “recipient” in connection to the term “paid” allows the denial 
of withholding relief in case of payments to such agents and intermediaries972. The interpretation 
of the terms “recipient” and “paid” in accordance with Belgian domestic law is, however, 
incapable to deny withholding relief to a conduit company receiving the income in its own name 
and for its own account as such company is to be regarded as the “recipient” under domestic law 
(see supra Part Two, 2.3.2.3.1. b), margin no. 120-126). That would, however, be different if 
recourse to the Belgian GAAR would permit to disregard the conduit company and to construe 
the term “paid to” as not encompassing the payment to the conduit company because the Belgian 
source payment can be recharacterized as flowing directly to the party that receives the payment 
from the conduit (i.e. its shareholder; creditor or licensor). The issues raised in this respect have 
been discussed supra sub 6.1.1.3.973.  
 
7.1.2. INTERPRETATION OF THE TERM “BENEFICIAL OWNER” 
 
7.1.2.1. History and background 
 
447. The interpretation issue discussed above is dwarfed when compared to the problems caused 
if one considers the proper construction of the term “beneficial owner”. Beneficial ownership is a 
term originating from common law and in particular from the law in the United Kingdom. It has 
been in use in tax and other legislation in the UK, Australia and Canada for a long time. Initially, 
the main statutory use of the expression was in implied covenants for title given to the sale of 
land in English law, which therefore dealt necessarily with sales by the legal owner. This use 
made a distinction between a beneficial legal owner and a non-beneficial legal owner, such as a 
trustee. At the same time, a distinction was made in the law of equity between legal ownership of 
the trustee and the equitable or beneficial ownership of the beneficiary974. Under the English law 
of equity, ownership is divisible with legal title being in one person and beneficial ownership in 
another975. The right of beneficial ownership is a property right (not a personal or contractual 
right) enforceable against any third party (except a bona fide purchaser of a legal estate for value 
without notice). However, an analysis of the case law in common law jurisdictions and of the 
views of publicists shows that the notion of beneficial ownership is far from unequivocal976. Civil 
law countries typically do not know a split of ownership, at least not to the extent recognized in 
common law jurisdictions, and accordingly do not use the concept of “beneficial ownership” 

                                                      
972 In case of an agent, however, no treaty relief is available to the agent as the dividend is not “paid to” the agent (see 
margin no. 441). 
973 See e.g. Art. 10 (2) Belgium/Luxembourg and Belgium/France treaty. 
974 Avery Jones, J., et alia, The Origin of Expressions in the OECD Model Convention, Bulletin for International 
Taxation, 2006, 246. 
975 As to the concept of beneficial ownership Lord Diplock said: “The archetype is the trust. The “legal ownership” of 
the trust property is in the trustee, but he holds it not for his own benefit but for the benefit of the cestui que trustent or 
beneficiaries. On the creation of a trust in the strict sense as it was developed by equity the full ownership in the trust 
property was split into two constituent elements, which became vested in the different persons: the “legal ownership” 
in the trustee, and what came to be called the “beneficial ownership” in the cestui que trust” (Ayerst (Inspector of 
Taxes) v. C&K (Construction) Ltd., H.L., (1975) STC 349). For a further discussion of the UK (and other common law 
countries) interpretation of the concept of beneficial ownership see du Toit, Ch., Beneficial Ownership of Royalties in 
Bilateral Tax Treaties, IBFD Publications, 1999, 99-143. 
976 Avery Jones, J., et alia, The Origin of Expressions in the OECD Model Convention, Bulletin for International 
Taxation, 2006, 246. 
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(apart from a few jurisdictions which use it in tax law, like e.g. recently the Netherlands977). It is 
therefore surprising that the expression is used in the OECD MC which has to be applied by  civil 
law countries and that its use has recently been extended to the EU Interest & Royalty Directive 
and Savings Directive (see margin no. 457). 
 
448. The notion of “beneficial ownership” was incorporated in the OECD MC in 1977 without 
defining it and with only limited reference in the Commentary. However, the term appeared in a 
number of bilateral treaties several years before its introduction in the OECD MC. It seems to 
have been used first in relation to income and to income tax in the 1966 Protocol to the 1945 UK-
US tax treaty where it substituted the “subject to tax”- requirement in the dividend, interest and 
royalty Article978. Other examples of the use of beneficial ownership in pre-1977 treaties include: 
the 1968 UK-Netherlands treaty; the 1968 Ireland-France treaty; the 1968 protocol amending the 
1947 UK-Antigua treaty; the 1969 Australia-Japan treaty and the 1975 UK-Spain treaty979. In 
none of those treaties an attempt was made to define the term. 
 
449. Very little information is available on the reasons why it was decided to incorporate 
“beneficial ownership”, as opposed to some other notion, into the OECD MC. The only available 
information is the OECD MC itself, the Commentary thereon and the Conduit Companies 
Report980. The 1977 Commentary and the 1986 Conduit Companies Report indicate that the term 
is used as an anti-avoidance device against treaty shopping maneuvers through the setting up of 
conduit companies by third State residents981. When the “beneficial ownership”-requirement was 
added to the OECD MC in 1977, the Commentary on Art. 10-12 OECD MC attempted to clarify 
the meaning of the term. In the 1977 Commentary on Art. 10 it is said: “Under paragraph 2, the 
limitation of tax in the State of source is not available when an intermediary, such as an agent or 
nominee, is interposed between the beneficiary and the payer, unless the beneficial owner is a 
resident of the other Contracting State”982. By using the expression “such as an agent or 
nominee”, the 1977 Commentary suggests that it only purports to illustrate the (negative) 
meaning of the term, not to define it exhaustively. The Conduit Companies Report elaborates on 
this and adds: “Articles 10 to 12 of the OECD Model deny the limitation of tax in the State of 
source on dividends, interest and royalties if the conduit company is not its “beneficial owner”. 

                                                      
977 In 2001 anti-dividend stripping provisions have been introduced in Dutch tax law. The term “beneficial owner” 
(“uiteindelijk gerechtigde”) is defined negatively as: “a person will not be considered the beneficial owner of the 
income derived from shares, jouissance shares or profit-sharing bonds if he acquired them within ten days before the 
day on which the distributing entity determined the amount of the income or if he alienated them within three months 
after their acquisition”. The preparatory works to the law elucidate: “The term beneficial owner shall (…) mean a 
person, who from an economic point of view, may be considered to be one who had the benefit of the income because 
the dividend distribution has increased his wealth; the economic reality takes precedence over any different legal 
reality. This will e.g. be the case if the shareholder transfers title to the dividend to a third party prior to the payment of 
the dividend and receives as a quid pro quo a payment replacing the dividend” (Official Explanation to Art. 25 
Corporate Income Tax Act, Vakstudie Nieuws, 21/2.6., 752). 
978 Avery Jones, J., et alia, The Origin of Expressions in the OECD Model Convention, Bulletin for International 
Taxation, 2006, 249. 
The reason is set forth in an explanatory note attached to the Protocol: “Relief from tax on dividends, interest and 
royalties (…) in the country of origin will no longer depend on whether the recipient is subject to tax in the other 
country, but will depend on the income being beneficially owned by a resident of the other country”. 
Before that the term “beneficial owner” or “ownership” was used in the 1945 US-UK inheritance tax treaty and in 
various income tax treaties (of e.g. the UK and Canada) in relation to the ownership of shares (as opposed to income in 
the OECD MC) (Avery Jones, J., et alia, The Origin of Expressions in the OECD Model Convention, Bulletin for 
International Taxation, 2006, 249). 
979 du Toit, Ch., Beneficial Ownership of Royalties in Bilateral Tax Treaties, IBFD Publications, 1999, 99-180. 
980 Oliver, J.D., et alia, Beneficial Ownership, Bull. I.B.F.D., 2000, 311 (intervention of Ch. du Toit). 
981 OECD Commentary on Art. 1, § 9-10; OECD, International tax Avoidance and Evasion, Double Taxation 
Conventions and the Use of Conduit Companies, Issues in International Taxation, No. 1, OECD, Paris, 1987, § 14 b). 
982 Similar language was used in the 1977 Commentary on Art. 11, § 8 and Art. 12, § 4. 
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Thus the limitation is not available when, economically, it would benefit a person not entitled to it 
who interposed the conduit company as an intermediary between himself and the payer of the 
income (…). The Commentaries mention the case of a nominee or agent. The provisions would, 
however, apply also to other cases where a person enters into contracts or takes over obligations 
under which he has a similar function to those of a nominee or an agent. Thus a conduit company 
can normally not be regarded as the beneficial owner if, though the formal owner of certain 
assets, it has very narrow powers which render it a mere fiduciary or an administrator acting on 
account of the interested parties (most likely the shareholders of the conduit company)”. 
However, the Conduit Companies Report does apparently not aim at denying every conduit 
company the status of “beneficial owner” of the income, as is evidenced by the following citation; 
“The fact that its (the conduit company’s, LDB) main function is to hold assets or rights is not of 
itself sufficient to categorise it as a mere intermediary, although this may indicate that further 
examination is necessary”983. Part of the ideas expressed in the 1986 Report were worked into the 
2003 revised Commentary by the insertion of new §12 to 12.2 on Art. 10, the essence of which 
says that984: ”Where an item of income is received by a resident of a Contracting State acting in 
the capacity of agent or nominee it would be inconsistent with the object and purpose of the 
Convention for the State of source to grant relief or exemption merely on account of the status of 
the immediate recipient of the income as a resident of the other Contracting State. The immediate 
recipient of the income in this situation qualifies as a resident but no potential double taxation 
arises as a consequence of that status since the recipient is not treated as the owner of the income 
for tax purposes in the State of residence. It would be equally inconsistent with the object and 
purpose of the Convention for the State of source to grant relief or exemption where a resident of 
a Contracting State, otherwise than through an agency or nominee relationship, simply acts as a 
conduit for another person who in fact receives the benefit of the income concerned. For these 
reasons, the report from the Committee on Fiscal Affairs entitled “Double Taxation Conventions 
and the Use of Conduit Companies” (…) concludes that a conduit company cannot normally be 
regarded as the beneficial owner if, though the formal owner, it has, as a practical matter, very 
narrow powers which render it, in relation to the income concerned, a mere fiduciary or 
administrator acting on account of the interested parties”985.  
 
450. The attention is drawn to the fact that already since the introduction of the term “beneficial 
ownership” in the OECD MC in 1977, the Commentary makes it clear that States that are not 
satisfied with the clarification given to the term in the Commentary can adopt their own definition 
in their bilateral tax treaties986. 
 

                                                      
983 OECD, International tax Avoidance and Evasion, Double Taxation Conventions and the Use of  Conduit 
Companies, Issues in International Taxation, No. 1, OECD, Paris, 1987, § 14 b). 
984 The change derives from the OECD publication (OECD, Reports Related to the OECD Model Tax Convention, 
Issues in International Taxation, no. 8, 2003, 30), which states: “While it is obvious that the use of the concept excludes 
bare legal ownership as the criterion for determining availability of treaty benefits, it is less apparent what is intended 
to be the salient connection with a stream of income in a case where the different interests in the income are held by 
diverse hands who might each be considered, as a matter of general law, to possess some attributes of ownership”. 
985 Similar new paragraphs were inserted in the 2003 Commentary on Art. 11 (§ 9-12) and 12 (§ 4-4.2) 
986 See e.g. OECD Commentary on Art. 1, § 11 and Art. 10, § 12.2; Oliver, J.D., et alia, Beneficial Ownership, Bull. 
I.B.F.D., 2000, 320 (intervention of Ch. du Toit). 
Examples of treaties that include specific definitions of  “beneficial owner” are e.g. the German treaties with the USA 
1989; Sweden 1992; Norway 1991 and Italy 1989 (Such treaties consider the “beneficial owner” to be the person to 
whom the income is attributed for income tax purposes under the rules of the residence State or the source State or 
both, sometimes in combination with entitlement to the underlying rights producing the income); the 1972 Germany-
Australia treaty defining the “beneficial owner” as the person that is beneficially entitled to the income (if German 
resident) or the economic owner of the assets (if Australian resident); the 2006 treaty between UK and Japan and some 
Turkish treaties (amongst others the one with Belgium, see infra 7.1.2.5). 
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451. Notwithstanding the wide use of the concept of “beneficial ownership” in tax treaties 
between OECD Member and non-Member Countries and the sensitivity of certain States to treaty 
shopping there are remarkably few Court cases on the interpretation of the term. This case law is 
discussed below (see 7.1.2.4). There is a similar scarcity of explaining the meaning of the term in 
technical memoranda and other documentation issued by governments in connection with tax 
treaties and if they exist they are, like the Belgian explanation, imprecise (see infra 7.1.2.5)987. 
The interpretation of the term is further complicated by the need to translate the term “beneficial 
owner”, a concept unknown in civil law jurisdictions, into other languages. In French (which is, 
like English, an official OECD MC-language) the term is translated as “bénéficiaire effectif”. In 
Dutch (an authentic language of Belgian and Netherlands treaties) it is usually translated as 
“uiteindelijk gerechtigde”988, which is probably nearer to the English expression “ultimately 
entitled to”. It is striking that in the French and Dutch expression any reference to ownership has 
been avoided989. 
  
452. As the term “beneficial owner” is used in the OECD MC (and in the vast majority of treaties 
patterned along its lines) without any further definition, the question that comes up first is 
whether the term must, according to Art. 3 (2) OECD MC,  be construed in accordance with the 
domestic law of the State applying the treaty, which is the source State of the income. This issue 
is considered hereafter (see 7.1.2.2). If the answer to that question is negative, it must be further 
be examined whether the term has an autonomous meaning for OECD MC purposes and, if so, 
what such meaning is. This issue is addressed under 7.1.2.3. 
 
7.1.2.2. Domestic law meaning of “beneficial owner”? 
 
453. In favor of applying the domestic law meaning of the term, as it is used under the law of the 
source State, is of course the plain language of Art. 3 (2) OECD. It guides the interpreter to such 
domestic law when there is no definition of a term used in a tax treaty. Recourse to the domestic 
law meaning in only permitted to the extent that the treaty context does not otherwise requires. In 
view of the fact that the word “requires” is a word of some force (see margin no. 53), authors 
have argued that there must be compelling reasons not to use the domestic law meaning and that 
e.g. the fact that the application of a domestic law meaning gives rise to double taxation or is 
explained by the need to prevent treaty abuse is not such a compelling reason990. In consideration 
of the purpose of the new Dutch rule (i.e. the prevention of tax avoidance) H. Pijl has argued that 
the (negative) definition of the term “beneficial owner” introduced in 2001 in Dutch income tax 
law, can be applied for construing “beneficial owner” in Dutch treaties entered into before 2001 
(i.e. dynamic interpretation of undefined treaty terms)991. Obviously, there is no unanimous view 

                                                      
987 Oliver, J.D., et alia, Beneficial Ownership, Bull. I.B.F.D., 2000, 311 (intervention of Ch. du Toit). 
988 In some Belgian treaties the term “werkelijke genieter” is used instead (see e.g. treaties with Finland and Malta). 
989 The same seems to be true for many other civil law jurisdictions. For an overview of translations see Avery Jones, 
J., et alia, The Origin of Expressions in the OECD Model Convention, Bulletin for International Taxation, 2006, 248; 
du Toit, Ch., Beneficial Ownership of Royalties in Bilateral Tax Treaties, IBFD Publications, 1999, 165 et seq..  
990 Pijl, H., Beneficial Ownership and Second Tier Beneficial Owners in Tax Treaties of the Netherlands; Intertax, 
2003, 356-357; Pijl, H., The Definition of “Beneficial Owner” under Dutch Law, Bull. I.B.F.D., 2000, 259-260; 
Walser, J., The OECD Model Convention – 1998 and Beyond ,The Concept of Beneficial Ownership in Tax Treaties, 
Proceedings of a Seminar held in London in 1998 during the 52nd Congress of IFA, Kluwer, 1998, 15-16 (and the 
intervention of M. Mooij at 20-21).  
991 Pijl, H., Beneficial Ownership and Second Tier Beneficial Owners in Tax Treaties of the Netherlands; Intertax, 
2003, 357. The author’s opinion is further based on an interpretation of the term “context” as explained in the 
Commentary on Art. 3, § 12 (see margin no. 51). There the context is said to comprise the intentions of the Contracting 
States upon signing the treaty. According to H. Pijl, the Dutch MoF well before 2001 consistently interpreted the term 
“beneficial ownership” in a (broad) economic manner and that interpretation is the one reflected in the domestic 
definition. According to the author such an intention forms part of the context of the treaty and thus the context does 
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amongst commentators on that point and case law of the Belgian and Dutch Supreme Court, in 
connection with dynamic interpretation of undefined treaty terms, does not seem to support it (see 
margin no. 54). 
 
454. There are, however, a number of reasons why the domestic law meaning of the term 
“beneficial owner” should not be used. The first and most obvious reason is that in many 
countries, and in particular in civil law countries, the term “beneficial owner” has no meaning at 
all and thus reference to domestic law is useless as it leads to no result992. In such a case, the term 
must be interpreted in accordance with its ordinary meaning under the general rule of 
interpretation set forth in Art. 31 VC993. Reference to domestic law may, in particular in civil law 
countries that do not know the concept and are sometimes unfamiliar with split ownership, lead to 
inappropriate results. Belgium is a good example. The term “beneficial ownership” has no 
meaning in Belgian private law, nor in Belgian tax law (with the exception of the meaning 
following from EC Directives, see infra 7.1.2.5). With an implicit reference to the fact that Art. 3 
(2) allows recourse to domestic law other than tax law where an undefinied treaty term has no 
meaning in tax law, authors have argued that the term must therefore be construed in accordance 
with the principles of Belgian private law. As the concept of beneficial ownership has no meaning 
in Belgian private law, authors apply the classical interpretation of the concept of “legal 
ownership” of property under the Belgian Civil Code and conclude that the beneficial owner of 
the income is the person holding legal title or another right in rem to the property (e.g. usufruct) 
allowing him to claim the receipt of the income produced by that property on the basis of such 
title. They find support for their argument in a (questionable) statement of the Belgian tax 
authorities according to which the term “beneficial owner” refers to the legal owner or 
usufructholder of the income producing assets (see infra 7.1.2.5)994. Such interpretation leads to 
the result that a fiduciary owner or a nominee holding legal title to the assets and collecting the 
income from such property in his own name, but on account and for the sole benefit of a third 
party (principal) is to be characterized as the beneficial owner995. It permits a person who is not 
regarded as the taxpayer (and thus to whom the pertinent income is not attributed for tax 
                                                                                                                                                              
not prevent the use of the domestic law meaning. The author’s view is not shared by other Dutch authors (see note 7 of 
H. Pijl’s article).  
992 According to Art. 3 (2) OECD recourse must be had to the meaning of the undefined treaty term in the income tax 
law of the State applying the treaty. If there is no such meaning, recourse could be had to the meaning in other laws of 
that State (see margin no. 45). It is submitted that where the term “beneficial owner” has a meaning under domestic 
law, but that meaning is not at all relevant for tax purposes because it is meant to apply within a very specific context 
such meaning should not be used for treaty purposes. Such would e.g. be the case  where a meaning is ascribed to the 
term in money laundering legislation. See e.g. the Belgian law on money laundering (Art. 5 of Law of 11 January 1993 
as amended by Law of 12 January 2004), which is based on the concept of “beneficial owner” as defined in FAG 
Recommendation 5. Such Recommendation requires a financial institution to verify the identity of the beneficial owner 
and in case of legal persons and trusts requires such institution to take reasonable measures to understand the ownership 
and control of the legal person or trust/customer. Clearly for treaty purposes beneficial ownership of income has 
nothing to do with ownership or control over a legal person receiving income. 
993 Engelen, F., Interpretation of Tax Treaties under International Law, Doctoral Series, no. 7, I.B.F.D., 2005, 478; du 
Toit, Ch., Beneficial Ownership of Royalties in Bilateral Tax Treaties, IBFD Publications, 1999, 177; Walser, J., The 
OECD Model Convention – 1998 and Beyond ,The Concept of Beneficial Ownership in Tax Treaties, Proceedings of a 
Seminar held in  London in 1998 during the 52nd Congress of IFA, Kluwer, 1998, 16; Vogel, K., Klaus Vogel on 
Double Taxation Conventions, 3rd edition, Kluwer Law International, 1997, 562. According to last author none of the 
national tax systems of the States offer a precise definition. That view is somewhat overstretched. A precise definition 
is not what Art. 3 (2 OECD MC requires. It only requires that the term has a meaning in internal law. In common law 
jurisdictions the term has a meaning, although it may not be unequivocal. Hence, there is at least some room for 
argument that between common law jurisdictions the domestic law meaning could apply (see infra 7.1.2.3).   
994 Com. DTT 10/ 204; 11/204; 12/203. 
995 Eynatten, W., et alia, The Concept of “Beneficial Owner” under Belgian Tax Law: Legal Interpretation is 
maintained, Intertax, 2003, 539-540; Muyldermans, J., et alia, Het begrip “Uiteindelijk gerechtigde” naar (Belgisch) 
fiscaal recht: juridische invulling houdt stand, A.F.T., 2002, 375-376; Haelterman, A., Fiscale Transparantie, Theorie 
en Praktijk in België, Biblo, 1992, 232-237. 
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purposes) to claim treaty relief in the source State. Such interpretation facilitates treaty abuse and 
is not in accordance with the object and purpose of the concept of “beneficial owner” read in its 
context (see also Part Two, 2.3.2.3.1 c) for a similar interpretation of the term 
“verkrijger”/”recipient” under domestic tax law)996. Obviously, the “beneficial owner” of 
income must in the first place be the person who is liable to tax on the income received (see also 
infra 7.1.2.3.3.). 
 
455. The above discussion assumes that there is no meaning of beneficial ownership in the 
domestic laws of the source State. Obviously, the question arises whether the above conclusion 
that in such case Art. 31 VC must be applied, is also valid when the expression has a meaning in 
domestic law, an issue which is particularly relevant for common law countries and the few civil 
law countries where “beneficial owner” has a meaning in domestic tax law, such as in the 
Netherlands. At first view, in case of treaties between two common law countries, a reasonable 
point can be made that the domestic law meaning can be projected into the treaty. However, there 
are a number of reasons why one should not have recourse to domestic law and that this is a case 
where the treaty context (within the broad meaning of that term as favored in this study, see 
margin no. 50) requires so997. The history of the introduction of the term in the OECD MC makes 
it clear that the term has been included in the OECD MC to prevent treaty shopping. Where the 
treaty contains itself a provision to counter its improper use, the prevention of such use should as 
much as possible be achieved through the common interpretation of that term between the two 
Contracting States and, more in general, through a uniform interpretation by all States that 
include such a term in their tax treaties with a view to avoid such treaties to be shopped (see 
margin no. 62 and 163). If one leaves it to each State to define the term “beneficial owner” 
through recourse to its domestic law, there may be a significant risk that the meaning emerging 
from domestic law goes well beyond the ordinary meaning of the term used in the treaty, 
especially if the meaning under domestic law is established under anti-avoidance provisions 
giving wide discretionary powers to tax authorities to disregard entities; redetermine the taxpayer 
who receives the income etc. with a view to curtail tax avoidance in general. In other words, the 
door to treaty override is wide open. The aforementioned US regulations on conduits (margin no. 
62) are an often quoted example of domestic anti-avoidance rules that go beyond any reasonable 
interpretation of the term “beneficial owner” and that also reach beyond the complete absence of 
business purpose as required by the settled US anti-avoidance doctrine (see infra margin nos. 62 
and 468)998. If it is left to each State to construe the term under its domestic law, one abandons the 

                                                      
996 De Broe, L., Fiscale aspecten van het certificeren van Belgische aandelen middels een Nederlandse Stichting-
Administratiekantoor, T.R.V., 1991, 122-126. Concurring: Smet, P., Handboek Roerende Voorheffing, Biblo, 2003, 
402 and 412. 
997 Baker, Ph., Double Taxation Conventions and International Tax Law, 3rd (looseleaf) ed. Sweet & Maxwell, 10 B-13 
and 14. 
998 The regulations empower the district director to disregard the participation of a conduit entity in a conduit financing 
arrangement if the taxpayer engages in a financing arrangement pursuant to a tax avoidance plan. In that case the 
district director may ignore the intervention of the conduit and the payments by the financed entity will be 
recharacterized as flowing directly to the financing entity. Nowhere in the regulations is there any reference to 
beneficial ownership. They seem to focus heavily on the taxpayer’s tax avoidance motive and rely more on “substance 
over form” or other domestic anti-abuse doctrines, than on a proper construction of the term “beneficial owner”. In the 
preamble to the final regulations and in response to the suggestion by commentators that the draft regulations constitute 
a treaty override, the IRS responded: “The IRS and the Treasury believe that these regulations supplement but do not 
conflict with the limitation on benefits articles in tax treaties. They do so by determining which person is the beneficial 
owner of income with respect to a particular financing arrangement. Because the financing entity is the beneficial 
owner of the income, it is entitled to claim the benefits of any income tax treaty to which it is entitled to reduce the 
amount of tax imposed by section 881 on that income. The conduit company, as an agent of the financing entity, cannot 
claim the benefits of a treaty (…)”. For further discussions of those regulations see: Wheeler, J., The Attribution of 
Income to a Person for Tax Treaty Purposes, Bull. I.B.F.D., 2005, 482; Oliver, J.D., et alia, Beneficial Ownership, 
Bull. I.B.F.D., 2000, 314 (intervention of S. van Weeghel); du Toit, Ch., Beneficial Ownership of Royalties in Bilateral 
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principle of reciprocity, a fundamental cornerstones on which each tax treaty is built, and no 
longer strives to achieve a uniform application and interpretation of tax treaties, which is one of 
the goals pursued by the OECD999. Certainty for the taxpayer becomes illusory (see supra margin 
no. 160)1000. Above (margin no. 69), it has been submitted that if an undefined treaty term has a 
meaning under the domestic laws of the State applying the treaty and such term is given another 
meaning in the OECD Commentary current when a particular tax treaty was concluded, such term 
should be given the “special meaning” emerging from the Commentary and the domestic law 
meaning should not be used. The reason is that such a “special meaning” expresses the meaning 
which both States commonly intended and, as the Commentary sets out, references to domestic 
law should as much as possible be avoided. Of course, this raises the question whether the 
meaning of “beneficial owner”, as set forth in the Commentary, is clear and permits such 
conclusion in the case at hand. This issue is discussed below sub 7.1.2.3.2. It is reiterated that at 
the time the concept of “beneficial owner” was introduced in the OECD MC (1977), the OECD 
favored the preservation of domestic anti-avoidance provisions by expressly providing so in tax 
treaties (see supra 4.1.1). That points in the direction of not applying the domestic law meaning to 
construe undefined treaty terms if the application of that provision is not secured in the treaty, 
even if such meaning is set forth in an anti-avoidance provision1001. The 2003 Commentary on 
Art. 10-12 itself – by referring to an interpretation of “beneficial owner” in its context and in 
light of the object and purpose of the treaty - indicates that reference to the domestic law of the 
source State is misplaced and the principles of interpretation set forth in Art. 31 are to be used. 
However, it is observed that the 2003 Commentary is not consistent on this point. § 9.6 of the 
Commentary on Art. 1 read together with § 10 and 13 et seq. clearly suggests that, regardless of 
the inclusion of a “beneficial ownership”-requirement or specific anti-abuse provisions on 
conduits in treaties, the use of conduits may be curtailed by domestic GAARs and judicial 
doctrines. This contradicts the views expressed by a member of the OECD Committee on Fiscal 
Affairs some years before1002. The above analysis of the case law shows that US, German and 
Swiss Courts have indeed admitted the use of domestic anti-avoidance doctrines and provisions to 
cases of treaty shopping, although it can be objected that in the US and German cases the term 
“beneficial owner” was not used in the treaties at stake and that the German cases concern the 
shopping of an EC-Directive (not using such term either and expressly allowing the use of 
domestic anti-avoidance provisions to prevent abuse of the Directive) rather than treaty shopping 
(see supra 4.2.4, 4.2.5 and 4.2.7).  
 
456. Conclusion: The argument, based on the plain language of Art. 3 (2) OECD MC, that in the 
absence of a treaty definition the term “beneficial owner” must be construed in accordance with 
the domestic law of the source State, is to be dismissed. The reason is that either there is no such 
meaning or that, where there is one, the context of the treaty requires not to use the domestic law 
meaning. This suggests that the term “beneficial owner” has an autonomous treaty meaning. It 
could be argued that where the only authentic language(s) of a tax treaty is (are) different from 
the official OECD languages (i.e. English and French), the negotiators of the treaty intended to 
                                                                                                                                                              
Tax Treaties, IBFD Publications, 1999, 175-177; Walser, J., The OECD Model Convention – 1998 and Beyond ,The 
Concept of Beneficial Ownership in Tax Treaties, Proceedings of a Seminar held in  London in 1998 during the 52nd 
Congress of IFA, Kluwer, 1998, 28-29; van Weeghel, S., Improper Use of Tax Treaties, Kluwer Law International, 
1998, 199-204; Walser, J., The Concept of Beneficial Ownership in the OECD Model Convention, paper draft 18 July 
1998, 12-18.  
999 Introduction to the OECD Commentary, § 15. 
1000 Oliver, J.D., et alia, Beneficial Ownership, Bull. I.B.F.D., 2000, 314 (intervention of S. van Weeghel).  
1001 The argument is weaker for treaties concluded after the change in the Commentary on Art. 1 (see supra 4.1.2). 
1002 Martin Jiménez, A., The 2003 Revision of the OECD Commentaries on the Improper Use of Tax Treaties: A Case 
for the Declining Effect of the OECD Commentaries, Bull. I.B.F.D. 2004, 20-21; Walser, J., The OECD Model 
Convention – 1998 and Beyond ,The Concept of Beneficial Ownership in Tax Treaties, Proceedings of a Seminar held 
in  London in 1998 during the 52nd Congress of IFA, Kluwer, 1998, 18 (intervention of M. Lüthi). 
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give to the term the meaning as per their translation and not the autonomous treaty meaning. 
While one can easily understand that judges will have a natural tendency to construe treaty terms 
in their language in accordance with the meaning known to them in that language, such result 
should not be encouraged. First, if the term has no meaning under domestic law –which in civil 
law jurisdictions will often be the case – recourse to domestic law gives no or inappropriate 
results. Second, it has been argued above that where a term in the authentic language of a treaty is 
only a translation of the original term in another language (i.c. English and French), a reasonable 
point can be made that the meaning in the original language should be controlling or should at 
least be seriously considered (see margin no. 117). This is particularly true if the term has no 
relevant meaning in the domestic laws of the State that is called to construe the treaty1003.    
 
457. I have argued that where a treaty leaves a term used therein undefined, but EC-law assigns to 
such term a meaning in connection with income taxes, such meaning emerging from EC-law must 
be considered for purposes of construing the undefined treaty term, in particular where a treaty 
between EC-Member States is at stake. EC-law is part of the law of an EC-Member State. Thus, 
recourse to the EC-law meaning follows from the terms of Art. 3 (2) OECD MC and from Art. 31 
(3) VC (see margin no. 44)1004. Since 2003 two EC-Directives (i.e. the Savings Directive and 
Interest & Royalty Directive) provide for a definition of the term “beneficial owner”. For civil 
law countries within the EC, those definitions may well be the only relevant ones for income tax 
purposes. The aim of the Savings Directive is that interest payments made in one Member State 
to beneficial owners that are individuals resident in another Member State are subject to effective 
taxation in accordance with the laws of the latter State. According to the Savings Directive the 
beneficial owner of interest is the individual for whose benefit the interest has been paid and to 
whom the interest is attributed for tax purposes. For convenience’s sake, the Savings Directive 
deems the individual who receives an interest payment to be the beneficial owner of the interest, 
unless he provides evidence that he acts as a paying agent (as defined in the Directive) or that he 
acts on behalf of a legal person or an entity that is taxed on its profits etc. or on behalf of another 
individual who is the beneficial owner1005. The Interest & Royalty Directive aims at ensuring that 
interest and royalties paid between associated enterprises established in different Member States 
are taxed once in a Member State (See Part One, 1.2.2.1). Art. 1 (4) of the Directive defines the 
beneficial owner as the company that receives the interest or royalties “for its own benefit and not 
as an intermediary, such as an agent, trustee or authorized signatory, for some other person”1006. 
Under the Interest & Royalty Directive, neither a person collecting the interest or royalty in the 
name and for the account of another person, nor the person collecting it in its own name but for 
the benefit (for the account) of another person is the beneficial owner of the income. In the latter 
case, it does not matter whether the person collecting the income holds legal title to the assets 
which he administers for the account of his principal. Still, he does not collect the income for his 
own benefit. One may regret that the two Directives define the term “beneficial owner” 
differently, but in my view both Directives make it clear that agents collecting income in the 
name and for the account of another person and intermediaries collecting the income in their own 
                                                      
1003 du Toit, Ch., Beneficial Ownership of Royalties in Bilateral Tax Treaties, IBFD Publications, 1999, 175-184. 
1004 Contra: Wheeler, J., The Attribution of Income to a Person for Tax Treaty Purposes, Bull. I.B.F.D., 2005, 481. The 
author questions whether EC-law forms part of the context of the treaty in the meaning of Art. 3 (2) OECD MC.   
1005 Art. 2 Savings Directive. The same Article also provides that where a paying agent has information suggesting that 
the individual receiving interest may not be the beneficial owner and none of the exceptions apply, the paying agent 
shall take all reasonable measures to identify the beneficial owner. 
Art. 4 (1) Savings Directive defines “paying agent” as: “Any economic operator who pays interest to, or secures the 
payment of interest for the immediate benefit of the beneficial owner, whether the operator is the debtor of the debt-
claim which produces the interest or the operator charged by the debtor or the beneficial owner with paying interest or 
securing the payment of interest”.     
1006 In Dutch: “ten eigen gunste ontvangt, en niet als een bemiddelende instantie, bijvoorbeeld als tussenpersoon, 
trustee of gevolmachtigde”. 
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name but for the benefit of another person (such as trustees, nominees, administrators, fiduciary 
owners) are not beneficial owners of such income. These definitions are covered by the meaning 
of “beneficial owner” of income which common law ascribes to that term as well as to the 
meaning given to the term in the OECD Commentary (see infra 7.1.2.3.1 and 7.1.2.3.2). 
However, as explained there arguably the meaning of “beneficial owner” under common law and 
in particular under the OECD Commentary is wider than the mere exclusion of agents, nominees, 
trustees and fiduciary owners from the meaning of that term and could, under certain 
circumstances, include conduit and holding companies that receive income in their own name and 
for their own account. Therefore, the question arises whether such larger common law or OECD 
concept – possibly evolving over time – affects the interpretation of the term “beneficial owner” 
used in the Directives or whether the term under the Directives is an autonomous one. The 
question is particularly relevant under the Interest & Royalty Directive as Art. 1 (4) clearly 
suggests that the definition of “beneficial owner” is by no means exhaustive (cfr. “an 
intermediary, such as an agent (…)”). L. Hinnekens has argued that the EC-concept of beneficial 
owner is an autonomous concept and that its interpretation should not be affected by the meaning 
of “beneficial owner” under the OECD MC as it evolves over time1007. The first two reasons put 
forward by the author are strong arguments why the EC-concept should indeed be an autonomous 
one. In my view, the definitions of the Directives are drafted in such a way that they permit 
Courts in civil law jurisdictions within the EC to give a narrow legal and technical meaning to the 
term “beneficial owner” and to restrict the exclusion to mere agents and nominees and thus not to 
widen it to include conduit companies (except perhaps the most blatant cases of conduits 
operating in fact as fiduciary owners on behalf of their shareholders or others). The different 
context in which the OECD MC and EC-law operate may facilitate Courts in reaching such 
conclusion1008. If the EC-concept goes its own – and presumably narrower – way, there is, in view 
of the lack of clarity of the term used in the OECD MC, a fair chance that Courts in EC-Member 
States interpret the term “beneficial owner” used in their bilateral tax treaties based in the same 
way as they do for purposes of the Directives1009. 
 
7.1.2.3. Treaty meaning of “beneficial owner”? 
 
458. In literature three different meanings of the term “beneficial owner” as used in the OECD 
MC have been proposed: (i) the domestic law meaning in common law jurisdictions is imported 

                                                      
1007 Hinnekens, L., European Commission introduces beneficial ownership in latest tax directives proposals adding to 
the confusion with regard to its meaning, EC Tax Review, 2000, 43-44. 
The author puts forward three reasons. First, the lack of reference in the EC-definitions and in the Preambles to the 
Directives to the OECD concept and the lack of general interpretation clause in the Directives according to which 
undefined terms are to be given the meaning they have in tax treaties. Secondly, the different context between the 
OECD MC and EC-law. EC-law is based on the principle of the realization of an internal market based on the free right 
of establishment and the free movement of capital. The teleological interpretation applied by the ECJ to EC-law 
recognizing, inter alia, the validity of the interposition of a letter-box company with registered office in one Member 
State to operate in another Member State points to a liberal use of the EC-freedoms, even if such interposition is 
motivated by the avoidance of disadvantageous legislation in one Member State or recourse to the more advantageous 
legislation of another Member State (cfr. ECJ, 30 September 2003, Inspire Art, C-167/01; ECJ, 9 March 1999, Centros, 
C-212/97). Thirdly, the Savings Directive gives discretionary powers to the Member States to determine the identity of 
the beneficial owner provided that the minimum content of the concept and the objectives of the Directive are respected 
(Art. 3). Such minimum content is autonomous and will not evolve over time with the meaning of the term in the 
OECD MC. 
1008 If Member State believes that the “beneficial ownership”-requirement in the Interest & Royalty Directive is not 
capable of countering Directive Shopping through the use of conduit companies, it must have recourse to Art. 5 of the 
Directive according to which a State may either apply its domestic or treaty based provisions for the prevention of 
fraud or abuse or withdraw the benefits of the Directive if one of the principal motives of the transaction is tax evasion, 
avoidance or abuse.   
1009 Concurring: Smet, P., Handboek Roerende Voorheffing, Biblo, 2003, 413. 
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in the OECD MC as the ordinary meaning of the term; (ii) the term has the meaning emerging 
from the OECD Commentary; (iii) the “beneficial owner” is the person to whom income is 
attributed under the tax laws of the residence and/or the source State. These different proposals 
are discussed hereafter. 
 
7.1.2.3.1. The treaty meaning = the common law meaning1010 
 
459. Ch. du Toit is a strong proponent of the theory that the drafters of the OECD MC intended to 
incorporate the common law meaning of “beneficial ownership” into the OECD MC1011. His basic 
assumptions are the interpretation principles set forth in the VC and a search for the ordinary 
meaning of the term –starting from the plain words of the OECD MC - in its context and in light 
of its object and purpose. The author observes that the drafters of the OECD MC had several 
options available when they had to decide on a method to restrict treaty benefits. They could have 
considered making treaty benefits dependent on the payments being subject to tax in the State of 
residence of the recipient. They could simply have said that the treaty benefits are not available to 
formal agents or nominees, or to conduit companies or to entities that are interposed for the sole 
or principal purpose of claiming treaty benefits. They could have used other terms such as “final 
recipient”, ”economic owner” or “beneficially entitled”1012. But they did not. In addition, one 
must presume that the OECD, which is composed of civil law and common law States, was aware 
of the fact that the concept of beneficial ownership was unknown in the civil law jurisdictions1013. 
The matter was considered during seven years and no OECD Member Country recorded a 
reservation on the use of term, nor an observation on its clarification in the Commentary. The 
term was used in some treaties before its introduction in the OECD MC. In all relevant treaties, at 
least one common law State was involved and the States involved were OECD Members that 
participated in the discussions on the introduction of the term in the OECD MC (see above 
margin no. 448)1014. The author therefore concludes that there is a strong presumption that the 
drafters of the OECD MC borrowed the notion from common law and that they intended to 
incorporate the common law meaning of that notion into the OECD MC.  
 
460. Of course, that raises the question as to what is the meaning of “beneficial ownership” under 
common law. Ch. du Toit makes the point that the term has a legal meaning (as opposed to a 
dictionary or “man in the street”-meaning). As beneficial ownership refers to a split of ownership 
rights amongst different persons, an investigation into beneficial ownership is an investigation 
into the nature and extent of ownership attributes held by different persons. According to Ch. du 
Toit the beneficial owner is the person whose ownership attributes outweigh those of any other 
person whereby “outweigh” does not mean holding the largest number of ownership attributes, 
but holding the attributes representing the biggest weight. The following attributes of ownership 

                                                      
1010 This discussion should not be confused with the previous one (see 7.1.2.2). The previous discussion focuses on Art. 
3 (2) OECD MC and thus on the question whether the domestic law of one State is used to interpret a treaty and its 
application in the other State. It was submitted that the context of the treaty required not to use the domestic law 
meaning of the term, even not for common law jurisdiction that know the concept of “beneficial ownership”. Here it is 
suggested that the common law meaning is the ordinary meaning of the term within Art. 31 VC and that it was the 
intention of the drafters of the OECD MC to incorporate that meaning into the OECD MC so that it becomes an 
international treaty term. In such a case, for common law jurisdictions the end result is of course that the common law 
meaning is controlling anyway.   
1011 du Toit, Ch., Beneficial Ownership of Royalties in Bilateral Tax Treaties, IBFD Publications, 1999, 175-178-234. 
1012 It is understood that recourse to such terms was discussed but that their use was felt to be inappropriate (du Toit, 
Ch., Beneficial Ownership of Royalties in Bilateral Tax Treaties, IBFD Publications, 1999, 175-179 and 195-196; 
Vogel, K., Klaus Vogel on Double Taxation Conventions, 3rd edition, Kluwer Law International, 1997, 562).  
1013 During the early seventies, the OECD had more Member Countries from a civil law origin than from a common 
law origin. 
1014 UK; USA; Australia; Canada; Ireland. 
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are relevant: the right to possess, use or manage the income and the capital (including the power 
to alienate and the ability to consume, waste or destroy) and the risk of depreciation and the hope 
of appreciation. The author summarizes the meaning of beneficial owner as follows: (1) 
beneficial ownership can either be with legal ownership or divided therefrom, but mere legal title 
to property without the right to deal with it to some extent as your own, does not constitute 
beneficial ownership; (2) determining whether someone is a beneficial owner requires an analysis 
of the facts to determine the weight of the ownership attributes, but the right of beneficial 
ownership must be recognized by law and be enforceable before court; (3) acquiring something 
subject to an obligation to transfer that specific item to another, is not regarded as beneficial 
ownership1015. If the drafters of the OECD MC intended to apply the common law meaning 
uniformily and thus also in civil law jurisdictions, one must transpose this common law concept 
into civil law jurisdictions that do generally not recognize a divided ownership concept as 
common law does1016. The author recognizes the difficulty of such enterprise and argues that the 
mere fact that civil law States incorporate a common law notion suggests a willingness to depart 
from their strict domestic view on ownership and a need from their part to accommodate the 
approach of common law States to ownership attributes. In order to reconcile the views, he 
suggests that civil law States, rather than viewing the division between legal and beneficial owner 
as a split in ownership, should rather look within their domestic laws for rules which achieve a 
similar effect as beneficial ownership, even though the legal basis may differ from that in 
common law States. He suggests that civil law States view the issue as the person holding legal 
title in accordance with the Civil Code, but subject to rights and obligations in respect of another 
person. The rights of the latter person against the person holding legal title are personal or 
contractual and enforceable only against that person, as opposed to absolute rights (rights in rem) 
which can be enforced against any person. He submits that the fact that in civil law the rights 
enforced against the person holding legal title are personal or contractual, as opposed to rights of 
beneficial owners under common law which in principle can be asserted against any person, 
makes no real difference for determining the beneficial owner for tax treaty purposes. The fact 
that beneficial ownership under tax treaties is related to income (i.e. something fungible), not to 
assets diminishes the importance of whether the rights are absolute or personal1017. With reference 
to the VC, the author considered whether there is anything in the context and object and purpose 
of the OECD MC that disqualifies his conclusion that the concept of beneficial owner used in the 
OECD MC is the common law meaning of such concept and concludes that such is not the case. 
He characterizes the OECD Commentary and Conduit Companies Report as supplementary 
means of interpretation within Art. 32 VC (see supra 7.1.2.1) and concludes that such material 
confirms the ordinary (i.e. common law) meaning. According to that material, agents and 
nominees are not beneficial owners and such is also true under common law. Conduit companies 
with narrow powers over the asset that operate in fact as fiduciaries or administrators for the 
benefit of others (e.g. shareholders) are equally not regarded as beneficial owners under common 
law1018. 
 
                                                      
1015 du Toit, Ch., Beneficial Ownership of Royalties in Bilateral Tax Treaties, IBFD Publications, 1999, 108 and 200. 
1016 The example of the certification of shares in Belgian companies to an Adminstratiekantoor is illustrative for the 
difficulties which civil law States encounter in recognizing a split of ownership attributes over two persons (Law of 15 
July 1998). Certification means that the shares are transferred to an Adminstratiekantoor in exchange of certificates 
issued to the former shareholders. The Adminstratiekantoor holds legal title to the shares and is empowered to vote 
with such shares and collects all income distributed with respect to the shares. However, the Administratiekantoor is 
compelled to pay on all proceeds to the holders of the certificates. Arguably, this amounts to a split between legal 
ownership (Adminstratiekantoor) and economic ownership (holders of certificates). The preparatory works to the Law 
of 15 July 1998, however, expressly mention that there is no intention to introduce a divided ownership concept in 
Belgian law (Memorie van Toelichting, no. 1431/1-97/98, Parl. St. Kamer, 1997-98, 5). 
1017 du Toit, Ch., Beneficial Ownership of Royalties in Bilateral Tax Treaties, IBFD Publications, 1999, 201-206. 
1018 du Toit, Ch., Beneficial Ownership of Royalties in Bilateral Tax Treaties, IBFD Publications, 1999, 206-218. 
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461. There is a tempting logic in the theory of Ch. du Toit, both with respect to the fact that it was 
the intention of the drafters of the OECD MC to incorporate the common law meaning of 
beneficial ownership into the OECD MC, as to the suggestion that civil law States must 
accommodate the common law view on ownership and the way they can do so in practice. 
However, concerns have been expressed about the feasibility of the acceptance of the theory in 
civil law States. First, the question has been raised how realistic it is to assume that two civil law 
jurisdictions negotiating a tax treaty between themselves really intend to incorporate a common 
law concept into their treaty. Common law is not readily understandable in civil law States. The 
treaty negotiators, the taxpayers and the Courts in such States cannot be expected to know and 
correctly apply all the details, subtleties etc. of the ownership-concept under common law1019. In 
this respect, it is observed that the use of the term“beneficial owner” in the (tax) law of common 
law jurisdictions, unlike in the OECD MC, often relates to the ownership of assets rather than to 
the entitlement to income and that the meaning of the concept even in the tax law of common law 
countries is controversial and imprecise1020. Secondly, nowhere in the OECD materials is there 
any suggestion that the OECD intended to incorporate the common law meaning of the term into 
the OECD MC. Notwithstanding the publicity made about the theory of Ch. du Toit in presence 
of representatives of the OECD’s Committee on Fiscal Affairs and the recognition by those 
representatives that the OECD Commentary explaining the meaning of beneficial ownership was 
not satisfactory, no mention of the intention to refer to the common law meaning was made when 
the Commentary was revised in 2003 to clarify that meaning1021. Thirdly, it has been argued that 
application of the common law meaning of beneficial ownership to trustees and conduit 
companies gives rise to inappropriate results or uncertainties1022 1023. Finally, in construing the 
term one must consider the official French translation of the term, which is “bénéficiaire 
                                                      
1019 Oliver, J.D., et alia, Beneficial Ownership, Bull. I.B.F.D., 2000, 320 (intervention of  S. van Weeghel). 
The contrary argument raised by Ch. du Toit (referring to US case law in support) is that if an international treaty 
borrows terms from a legal system (in the quoted case law, France) and such term has a specific meaning in that 
system, the Court should interpret this term in accordance with its specific meaning in that system. The Court’s 
argument was further based on the fact that the only authentic language of the particular treaty was French (Oliver, 
J.D., et alia, Beneficial Ownership, Bull. I.B.F.D., 2000, 319 (intervention of Ch. du Toit)). 
1020 Avery Jones, J., et alia, The Origin of Expressions in the OECD Model Convention, Bulletin for International 
Taxation, 2006, 246 (referring to conflicting case law between common law jurisdictions and positions of 
commentators); Wheeler, J., The Attribution of Income to a Person for Tax Treaty Purposes, Bull. I.B.F.D., 2005, 480; 
du Toit, Ch., Beneficial Ownership of Royalties in Bilateral Tax Treaties, IBFD Publications, 1999, 140-141 and 219. 
A good illustration of the application of the common law meaning derived from trust law to the term “beneficial 
owner” is provided for by the aforementioned Protocol to the 1966 US-UK treaty where the term was first introduced 
in replacement of the “subject to tax”-requirement. The reason for adopting the term was to provide for relief from 
withholding tax for charities and pension funds that did not qualify under the “subject to tax”-requirement (see margin 
no. 448). If the trust law meaning would be applied neither UK nor US charities and pension funds, which are typically 
constituted as trusts, would be regarded as beneficial owners. It has been suggested that such meaning is not used as the 
treaty context requires otherwise (Avery Jones, J., et alia, The Origin of Expressions in the OECD Model Convention, 
Bulletin for International Taxation, 2006, 249). 
1021 Oliver, J.D., et alia, Beneficial Ownership, Bull. I.B.F.D., 2000, 310-312, 318-320 (intervention of Ch. du Toit); 
Walser, J., The OECD Model Convention – 1998 and Beyond ,The Concept of Beneficial Ownership in Tax Treaties, 
Proceedings of a Seminar held in London in 1998 during the 52nd Congress of IFA, Kluwer, 1998, 20 and 25 
(intervention of D. Lüthi). 
1022 As to trusts, see: Avery Jones, J., et alia, The Origin of Expressions in the OECD Model Convention, Bulletin for 
International Taxation, 2006, 249; Oliver, J.D., et alia, Beneficial Ownership, Bull. I.B.F.D., 2000, 322 (intervention of  
J. Libin); As to conduits, see: du Toit, Ch., Beneficial Ownership of Royalties in Bilateral Tax Treaties, IBFD 
Publications, 1999, 218-235. For this reason, New Zealand entered an observation on Art. 3 (2) in which it is stated that 
it will construe “beneficial owner” for purposes of Art. 10-12 OECD MC as including a trustee which is subject to tax. 
As it made the observation with respect to Art. 3 (2) this shows that New Zealand is concerned that “beneficial owner” 
may be explained in accordance with the domestic law meaning of the source State and that in such case the result New 
Zealand intends with respect to trustee would not be achieved (see supra 7.1.2.2).   
1023 The contrary argument is that the meaning emerging from the OECD Commentary gives rise to several 
uncertainties or inappropriate results as well. The same is true for the interpretation according to which the term refers 
to the person to whom the income is attributed for tax purposes (see infra 7.1.2.3.2 and 7.1.2.3.3).   
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effectif”. It does not refer to ownership and such could be an indication that the civil law States 
represented at the OECD did not want to use the common law concept. In view thereof, one can 
argue that when civil law States negotiate treaties, it is unlikely that they intend to project the 
common law meaning into their treaties. On the assumption that States negotiating treaties that 
follow the OECD MC do so with the OECD Commentary on the negotiating table, arguably 
States intend to ascribe to the term “beneficial owner” the meaning given to that term in the 
OECD Commentary. This point is discussed immediately below. 
 
7.1.2.3.2. The treaty meaning = the meaning emerging from the OECD Commentary  
 
462. Since the introduction of the term “beneficial owner” in the OECD MC in 1977 until today, 
the Commentary has refrained from giving a positive definition of the term. It describes in a 
negative fashion which kind of recipients of income are not to be regarded as beneficial owners. 
Since 1977 the Commentary makes it clear that agents and nominees are not beneficial owners, 
but at the same time it clearly indicated (by using the words “such as an agent or nominee”) that 
it did not want to restrict the persons excluded from being beneficial owners to such agents and 
nominees1024. The 1986 Conduit Companies Report and the 2003 revision to the Commentary 
attempt to clarify the other recipients of income than agents or nominees that disqualify as 
beneficial owners. § 12 of the 2003 Commentary adds that the term is not meant to be used in a 
narrow technical sense but, with an implicit nod to Art. 31 VC, that it must be understood in its 
context and in light of the object and purpose of the OECD MC, i.e. the avoidance of double 
taxation and the prevention of fiscal evasion and avoidance1025. Hereafter, I first consider the 
exclusion relating to agents and nominees and then I address the one relating to other recipients of 
income.  
 
463. An intermediary acting in the name and for the account of a principal is not the owner of the 
income which it receives. Such intermediary has no personal entitlement to the income and no 
economic interest in the income and does not own the property that generates the income. The 
owner of the income is the person whom the intermediary represents in the transaction. It speaks 
for itself that such an intermediary is not the beneficial owner of the income. Thus, by providing 
that agents are not beneficial owners of the income, the Commentary states the obvious. It only 
offers meaningful guidance with respect to intermediaries that collect the income in their own 
name but for the account of another person, i.e. the principal. Prima facie such persons give the 
impression that they are entitled to treaty relief in the source State because they claim the income 
in their own name. Some of them may even hold legal title to the property producing the income. 
However, they administer such property for the benefit of the interested party (i.e. their principal) 
and act according to the instructions received by such party. Because such intermediaries are 
under a specific obligation to transmit the income collected to the principal and only to the extent 
that they have collected it, such persons have no economic interest in the income and are not the 
owners of the income. It belongs to the principal. They assume no solvency or currency risk on 
the debtor of the income. Such risks are borne by the principal. As a rule, such intermediaries are 
also not treated as owner of the income for tax purposes. For all these reasons, they should not be 
regarded as beneficial owners for treaty purposes. From a Belgian point of view, agents acting in 
the name and for the account of the principal (“lasthebbers”) and intermediaries acting in their 
own name but on account (benefit) of the principal, such as nominees (“naamleners”) and 
                                                      
1024 Concurring: du Toit, Ch., Beneficial Ownership of Royalties in Bilateral Tax Treaties, IBFD Publications, 1999, 
216-217. 
1025 English authors therefore conclude that the UK meaning of beneficial owner under trust law is irrelevant for treaty 
purposes: Avery Jones, J., et alia, The Origin of Expressions in the OECD Model Convention, Bull. I.B.F.D., 2006; 
Bulletin for International Taxation, 2006, 247; Baker, Ph., Double Taxation Conventions and International Tax Law, 
3rd (looseleaf) ed. Sweet & Maxwell, § 10 B-13.  
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fiduciary owners are not the beneficial owners of the income. Also under Belgian domestic law 
such persons are not regarded as the recipients (“verkrijgers”) of the income for income tax 
purposes (see Part Two, 2.3.2.3.1 c)). The 2003 Commentary now clearly states that the reason 
why agents and nominees are not to be regarded as beneficial owners is that they are not 
considered to be the owners of the income for tax purposes and thus that considering them as 
beneficial owners would be an interpretation that goes against the object and purposes of the 
treaty, i.e. the avoidance of double taxation, as double taxation cannot arise in such a case 
(compare to margin no. 444). 
 
464. There is a unanimous view amongst commentators that agents and nominees are not to be 
regarded as beneficial owners and that beneficial ownership excludes a person whose entitlement 
to the income is founded on bare legal title to the property that generates the income, but who has 
no economic interest in the income received because he is under a legal obligation to transmit the 
specific income to another person1026. The only dissenting note is the group of Belgian authors 
claiming that a person who holds a right in rem on the asset producing the income but who is 
contractually compelled to pay on the specific income received to the person on account of whom 
he holds and administers the property is the beneficial owner of the income (see margin no. 454). 
 
465. The other recipients of income which the drafters of the OECD MC intended to exclude 
from beneficial ownership must be interposed persons, other than agents and nominees. Had they 
wished to restrict the denial of treaty benefits to agents and nominees the drafters of the OECD 
MC could have used those words explicitly in the OECD MC or they could have said it expressly 
in the Commentary. The fact that the 1977 Commentary uses the terms “such as an agent or 
nominee” suggests the opposite, but leaves one wondering who else the OECD intended to 
exclude from “beneficial ownership”-treatment. It took the OECD almost ten years to make 
explicit in the Conduit Companies Report that it intended to exclude persons that have a similar 
function to those of an agent or a nominee and that the exclusion targets at a conduit company 
that is the formal owner of the asset, but has narrow powers that renders it a fiduciary or 
administrator acting on account of an interest party, typically its shareholder1027. In my view, it 
would clearly be wrong not to consider the Conduit Companies Report for interpretation purposes 
as some authors have suggested1028. Not all interposed companies are meant to be excluded from 
                                                      
1026 See e.g. Wheeler, J., The Attribution of Income to a Person for Tax Treaty Purposes, Bull. I.B.F.D., 2005, 479; 
Baker, Ph., Double Taxation Conventions and International Tax Law , 3rd (looseleaf) ed. Sweet & Maxwell, § 10 B-11 
to 10 B-16; Oliver, J.D., et alia, Beneficial Ownership, Bull. I.B.F.D., 2000, 320-321 (intervention of S. van Weeghel); 
du Toit, Ch., Beneficial Ownership of Royalties in Bilateral Tax Treaties, IBFD Publications, 1999, 215; van Weeghel, 
S., Improper Use of Tax Treaties, Kluwer Law International, 1998, 71-72; De Broe, L., Fiscale aspecten van het 
certificeren van Belgische aandelen middels een Nederlandse Stichting-Administratiekantoor, T.R.V., 1991, 123-125; 
Hinnekens, L., Treaty shopping en anti-misbruikregels in België en elders, Actuele Problemen van Fiscaal Recht XV° 
Postuniversitaire Lessencyclus W. Delva 1988-89, Kluwer, 1989, 261; Romyn, M., De uiteindelijk gerechtigde: Wie 
geniet inkomsten voor verdragsdoeleinden?, Van Dijck Bundel, FED Deventer, 1988, 317. 
1027 Arguably this refers to holding companies and not to conduit financing or licensing companies (except where the 
ultimate lender or licensor would be the shareholder of the conduit). 
1028 In an attempt to argue in favor of an interpretation in accordance with domestic law, it has been argued that the 
Conduit Companies Report cannot be considered as context –even under a broad construction of Art. 31 (2) VC - in the 
meaning of Art. 3 (2) and that therefore it cannot serve as a basis to deny recourse to domestic law (Eynatten, W., et 
alia, The Concept of “Beneficial Owner” under Belgian Tax Law: Legal Interpretation is maintained, Intertax, 2003, 
537; Muyldermans, J., et alia, Het begrip “Uiteindelijk gerechtigde” naar (Begisch) fiscaal recht: juridische invulling 
houdt stand, A.F.T., 2002, 373; Pijl, H., The Definition of “Beneficial Owner” under Dutch Tax Law, Bull. I.B.F.D., 
2000, 260; Haelterman, A., Fiscale Transparantie, Theorie en Praktijk, Biblo, 1992, 236). 
While there is no doubt that the Report is not context in the meaning of Art. 31 (2) VC, it is one of the materials to 
which the interpreter could or should have discretionary recourse for purposes of treaty interpretation (see supra 2.1.4). 
Where the 1977 Commentary suggests that its negative definition is not exhaustive and it elucidates it in a subsequent 
report, a diligent interpreter should consider the Report, regardless whether the treaty is concluded before or after the 
publication of the Report.  
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beneficial ownership-treatment. Only those companies that have a similar function to those of an 
agent or nominee and that have narrow powers that make them fiduciaries or administrators 
acting on behalf of an interested party. In view of the underlying objective of the introduction of 
the term “beneficial owner” in the OECD MC (i.e. the prevention of treaty shopping through 
interposed companies) very likely the OECD considers a conduit company in a head loan/sub 
loan or head license/sub license-structure as having a similar function to that of an agent or 
nominee if that company pays on all or a very significant part of the income received (after 
retention of a spread) to the ultimate lender or licensor1029. Presumably, the OECD takes a similar 
attitude to an interposed holding company that distributes on all or of substantial part of the 
dividends received to its shareholder1030. But when are the powers of such a conduit so narrow 
that it becomes a mere fiduciary or administrator on behalf of its creditor and/or shareholder ? In 
my view, for purposes of making such a determination a whole range of factors must be 
considered1031. For the OECD the fact that the arrangements are connected and that the conduit 
makes no or only a small margin on the flows of income is presumably a strong indication that it 
has narrow powers over the income. However, unlike an agent or nominee, a conduit has a 
personal entitlement to the income which it collects in its own name and for its own account. 
Under the financing and licensing structures, the conduit is constrained by its contractual 
obligation to pay interest or royalties to the head lender or licensor, but normally, absent contrary 
indications in the agreements, it has no specific obligation to use the interest or royalty it receives 
to discharge its liability. Absent such other arrangements, it can use the incoming proceeds for 
other purposes and can even waste them and default under its agreement with the head lender or 
licensor (“abusus”). And what if the conduit’s obligation to discharge its liability under the head 
loan or license is not conditioned upon receipt of income under the sub loan or license but is 
totally independent therefrom? In case of such an unspecified and unconditional obligation, does 
the fact that the terms of the agreements or the amounts involved match affect the determination 
whether the conduit has a function similar to that of an agent or nominee and/or narrow powers? 
If legally or contractually the conduit has an unspecific unconditional payment obligation and full 
discretion over the income received and the income producing assets or claim, is the conduit to be 
characterized as an agent or nominee because it is de facto likely that it will use the receipts from 
the sub loan or license to discharge its liability because e.g. it is a single-purpose vehicle and/or it 
is controlled by the ultimate lender or licensor. What is the effect for the discussion if the conduit 
pledges the stream of income under the sub loan or license to the ultimate lender or licensor to 
guarantee its payments obligations under the head loan or license? What is the importance of the 
assumption of risk for the analysis? If the conduit’s payment obligations are not specific and 
unconditional, arguably it carries the solvency (and depending upon the currency) the currency 
risk of the sub lender or sub lessee and if there is a currency risk there is always the chance of 
currency appreciation and gain. Does it make a difference if the transactions are between related 
or unrelated parties? Is a dividend-structure different from an interest and royalty-structure as the 
former requires a decision of the shareholders for the dividend to be distributed, while the latter 
involves contractual obligations?  These questions are raised to show that there is myriad of 
factual circumstances that vary from case to case and that it is impossible to answer them on the 
basis of the vague and subjective criteria (“similar functions” and “very narrow powers”) set forth 
in the Conduit Companies Report. The Report is thus of no help in giving certainty to taxpayers. 
 
466. In 2003 the relevant extract of the Conduit Companies Report has been inserted in the 
Commentary. However, the reference to the function of the conduit similar to that of an agent or 
                                                      
1029 Such follows from the expression used in § 14 b of the Conduit Companies Report (”The provision would, 
however, apply also to other cases where a person enters into contracts or takes over obligations under which he has a 
similar function to those of a nominee or an agent”). 
1030 Such may follow a contrario from OECD Commentary on Art. 10, § 22. 
1031 Also: van Weeghel, S., Improper Use of Tax Treaties, Kluwer Law International, 1998, 72-73. 
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nominee has been omitted. The formal ownership-requirement has been retained though. 
However, it is no longer connected to the assets. Such is an improvement as beneficial ownership 
under Art. 10-12 OECD MC is not concerned with bare legal title to property or formal 
ownership of assets because at stake is beneficial ownership of income, not of assets. Presumably 
for that reason, the “very narrow powers”-requirement of the conduit has now been connected to 
the income. However, it is added that the determination of the existence of such narrow powers 
must be carried on as “a practical matter”. The requirement that the conduit has such narrow 
powers (over the income) that it is a mere fiduciary or administrator acting on account of the 
interested parties has been preserved. Such interested parties are no longer defined as the 
conduit’s shareholders, which is an improvement as the ultimate recipients in interest and royalty-
structures are not necessary shareholders of the conduit. 
 
467. Unlike the case of agents and nominees, the 2003 Commentary does not indicate which of 
the treaty’s objects and purposes justifies the carve out of the conduits from the “beneficial 
ownership”-treatment. Presumably it assumes that the conduit will be a resident of the other State 
and thus liable to tax there on the income received (be it that it may enjoy an exemption (e.g. for 
dividends) or a significant deduction) (e.g. for interest paid on) and thus that the prevention of 
double non-taxation is not relevant. Of course, of much more relevance is the prevention of tax 
avoidance or evasion. The reference to the prevention of tax avoidance in § 12 of the 2003 
Commentary on Art. 10 as well as the fact that the 2003 Commentary now indicates that one of 
the purposes of the OECD MC is the prevention of tax avoidance and that such purpose must be 
considered for interpretation purposes (see supra 3.3.1.2.2), suggest that the OECD favors a wide 
economic interpretation of the term to give effect to that objective. The reference in the 
aforementioned § 12 that the term “beneficial ownership” should not be construed in a narrow 
technical sense (read: “in a strict legal sense”) and that the determination of whether the conduit 
has narrow powers over the income must be made “practical(ly)” indicates that the OECD does 
not favor a strict legal analysis1032. It implicitly indicates that it does not intend to construe the 
term in accordance with common law principles, which require an investigation in law - not in 
fact - of who has most of the ownership attributes (see supra 7.1.2.3.1)1033. However, the 
reference in fine of § 12. 1 of the Commentary on Art. 10 (i.e. that the conduit be a mere fiduciary 
or administrator acting on account of interested parties) can still be read as requiring a legal 
analysis. The reference to fiduciaries or administrators acting on account of third parties – which 
are legal terms that are not defined in the OECD MC or Commentary - may induce Courts to look 
at the meaning of those terms under the controlling private law (e.g. the law governing the 
agreements between parties) and see whether the conduit in the given case meets the legal 
characteristics of a fiduciary or administrator under such law and thus to engage in a legal 
analysis1034. That may in particular occur in civil law jurisdictions that are unfamiliar with the 
concept of beneficial owner but the laws of which may know and define terms such as 

                                                      
1032 A further indication that the OECD does not intend to use a narrow legal interpretation of the term is that it did not 
retain the definition proposed by S. van Weeghel during the 1999 IFA Congress in the presence of several OECD 
representatives. According to the proposal the term ‘beneficial owner’ means “the creditor of the income, or if the 
creditor is acting as agent or nominee, the principal for whose account the agent or nominee is acting” (Oliver, J.D., et 
alia, Beneficial Ownership, Bull. I.B.F.D., 2000, 321). Under such proposal “beneficial owner” gets the same meaning 
as the one derived under a formal interpretation of the term “paid to” (see 7.1.1).  
1033 Already before the change of the 2003 Commentary K. Vogel argued that beneficial ownership must be determined 
in law and in fact. He argued that a 100% controlled subsidiary that could be compelled by its shareholders to distribute 
all of its profits could be regarded as an agent of its shareholder depending upon factual circumstances (the 100% 
control is one of such facts) Vogel, K., Klaus Vogel on Double Taxation Conventions, 3rd edition, Kluwer Law 
International, 1997, 562-563).  
1034 The fact that such agents and nominees are not considered as owners of the income for tax purposes, while conduits 
are the owners of the income for tax purposes, may induce Court to further distinguish agents and nominees from 
conduits. 
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admininstrator, fiduciary, nominee, agent etc. One can further question why a tax treaty provides 
for a specific “limitation on benefits”- clause to deny treaty benefits to conduit companies if a 
wide interpretation of beneficial ownership permits the denial of treaty benefits anyway. 
 
468. In view of the foregoing, it does not come as a surprise that commentators (and tax 
authorities) are divided on the interpretation of the Commentary. According to some 
commentators the Commentary does not reach beyond the exclusion of formal agents and 
nominees and thus would be wholly inefficient in excluding conduit companies1035. In 
consideration of the fact that the wording of the 1977 Commentary suggests that its negative 
definition is exemplatory and in consideration of the reference in the Conduit Companies Report 
and/or 2003 Commentary to conduits with narrow powers rendering them mere fiduciaries 
operating on account of third parties, some commentators – including the present author – have 
argued that the term is not restricted to formal agents or nominees and may include certain 
conduit companies1036. According to those commentators, the determination whether the conduit 
acts in reality as an administrator or fiduciary on account of its shareholder or creditor must be 
determined in law on the basis of an appreciation of the facts, but not purely in fact. Thus, a wide 
economic interpretation of the term by having regard to the economics of the structure and to all 
sorts of practical assumptions and considerations (such as the fact that in practice the conduit 
does pay on the income received and that in all likelihood it will continue to do so etc.) is 
inappropriate. The question is whether the conduit owns the income for its own benefit and not 
for that of a third party. Such is the case where it collects the income in its own name; has no 
obligation to pay the specific income received to its shareholder or creditor; where its payment 
obligation is independent from the receipt of income down the chain and where as a result it 
carries the risk of solvency (and currency, if any) on its debtor (see also infra sub 7.1.2.5.). If one 
or more of those features lack, the conduit may be said to be a fiduciary owner of property acting 
on account of its shareholders or creditors. Ph. Baker has proposed that as a practical approach 
one assumes a “catastrophe”-scenario and asks the question what would happen if the conduit 
went bankrupt before paying over the income to the intended ultimate recipient? If the ultimate 
recipient could claim the income as its own, then the funds are properly regarded as already 
belonging to the ultimate recipient. If not, the ultimate recipient would simply be one of the 
creditors of the actual recipient (if even that) and the funds would properly belong to the actual 
recipient and that person will be the beneficial owner. Under such “intermediate reading” of the 
Commentary beneficial ownership is only capable of countering the most blatant cases of treaty 
shopping and in certain jurisdictions in essence transactions that are sham. Other commentators 
argue that the Commentary permits a broader economic interpretation of the term “beneficial 
owner” to give full effect to the objective of the prevention of treaty shopping1037. According to J. 
                                                      
1035 Walser, J., The OECD Model Convention – 1998 and Beyond ,The Concept of Beneficial Ownership in Tax 
Treaties, Proceedings of a Seminar held in London in 1998 during the 52nd Congress of IFA, Kluwer, 1998, 24 
(intervention of B. Gouthière); Romyn, M., De uiteindelijk gerechtigde: Wie geniet inkomsten voor 
verdragsdoeleinden?, Van Dijck Bundel, FED Deventer, 1988, 317-319. 
1036 Baker, Ph., Double Taxation Conventions and International Tax Law, 3rd (looseleaf) ed. Sweet & Maxwell, § 10 B-
15; Martin Jiménez, A., The 2003 Revision of the OECD Commentaries on the Improper Use of Tax Treaties: A Case 
for the Declining Effect of the OECD Commentaries, Bull. I.B.F.D. 2004, 21; Dierckx, F., Dividenden, Het nieuwe 
Belgisch-Nederlands dubbelbelastingverdrag, Een artikelsgewijze bespreking, B. Peeters (ed.), Larcier, 2001, 195-196; 
Oliver, J.D., et alia, Beneficial Ownership, Bull. I.B.F.D., 2000, 325; De Broe, L., Kroniek Internationaal 
Belastingrecht 1990, T.R.V., 1990, 243; Hinnekens, L., Treaty shopping en anti-misbruikregels in België en elders, 
Actuele Problemen van Fiscaal Recht XV° Postuniversitaire Lessencyclus W. Delva 1988-89, Kluwer, 1989, 261-264. 
1037 Pijl, H., Beneficial Ownership and Second Tier Beneficial Owners in Tax Treaties of the Netherlands; Intertax, 
2003, 354-356; Walser, J., The OECD Model Convention – 1998 and Beyond ,The Concept of Beneficial Ownership in 
Tax Treaties, Proceedings of a Seminar held in London in 1998 during the 52nd Congress of IFA, Kluwer, 1998, 20 
(intervention of M. Mooij). Which is the view of the Dutch tax authorities (see footnote under margin nos. 453 and 
475) and of the Indonesian tax authorities (see infra 7.1.2.4.4). But contra: Oliver, J.D., et alia, Beneficial Ownership, 
Bull. I.B.F.D., 2000, 325. 
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Walser, with reference to the Aiken-case (see supra 4.2.5), there is no beneficial ownership in the 
income if the conduit has no dominion and control and no economic interest in the income. Such 
would be the case if a company with little substance is interposed in a chain of related 
transactions, receives and pays over matching amounts of income, takes no risk and collects no 
more than perhaps a fee for its services (being those rendered as a collection agent)1038. It is true 
that a company holding an interest bearing receivable on another party; that takes no risk and 
pays over all it receives and thus has no economic interest in the income acts like a fiduciary 
owner. But in Aiken that analysis seems to have been made only in fact. The question is whether 
this was true in law. In my view, the Court did not investigate whether the conduit company had a 
payment obligation to its creditor that was dependent on receiving interest from the ultimate 
debtor and thus it did not conclude that the conduit did not assume any risk. Also the Court stated 
that the conduit received the interest “with the obligation to transmit to another”. If that is true, it 
indeed acted as a fiduciary owner, but it does not transpire from the agreements quoted in the case 
that the conduit was contractually compelled to pay the specific interest received to its creditor. 
Again, this seems to be a  mere a finding of fact. J. Walser, however, admits that beyond this type 
of back-to-back arrangement and thus in case of a structure where the interposed company has 
substance; earns an “arm’s length” profit margin; is not related to the ultimate creditor or 
borrower etc. it would be inappropriate to deny “beneficial ownership”-status to the interposed 
company, even if it is set up to capture treaty benefits in the source State1039. Under its anti-
conduit regulation the IRS pushes a step further and considers the conduit not to be beneficial 
owner, but the agent of the financing entity if there is a financing arrangement with the 
intervention of an intermediate entity under the terms of the regulations1040. The U.S. considers 
these regulations to be an exercice of its power as the source State to unilaterally define 
“beneficial ownership”1041. As a matter of principle, this is already questionable (see supra 2.2.2. 
and 7.1.2.2.). However, by heavily focusing on the taxpayer’s motive to avoid US withholding 
tax and relying on domestic anti-abuse doctrines, rather than on the economic interest of the 
conduit in the income; on its substance; or whether it makes a spread on the income, assumes risk 
etc., the regulations seem to depart from the notion of “beneficial owner” as emerging from the 
Commentary1042. Indeed, § 21.4 of the Commentary on Art. 1 recommending the incorporation of 

                                                      
1038 Walser, J., The OECD Model Convention – 1998 and Beyond ,The Concept of Beneficial Ownership in Tax 
Treaties, Proceedings of a Seminar held in London in 1998 during the 52nd Congress of IFA, Kluwer, 1998, 28. Note 
that in the later Northern Indiana-case the Court distinguished this case from Aiken essentially because it found that the 
interposed company was engaged in the business of financing at a profit and that the parties were unrelated. There was 
no interpretation of the term “beneficial owner” (see supra 4.2.5.). 
1039 Walser, J., The Concept of Beneficial Ownership in the OECD Model Convention, paper draft 18 July 1998, 12. 
1040 There is a financing arrangement if there is a series of transactions, involving a financing entity and a financed 
entity, when the arrangement is effected through one or more intermediate entities. To recharacterize the transaction the 
IRS must determine that the intermediate entity is a conduit. The requirements for such determination depend on 
whether the intermediate entity is related to either the financing or the financed entity. If parties are related, the IRS 
may determine that the intermediate entity is a conduit if, because of the participation of the intermediate entity, US 
withholding tax is reduced and the use of such intermediate entity is pursuant to a tax avoidance plan. If there is no 
such relationship further requirements must be met before the conduit can be disregarded. 
The notion of “conduit arrangement” has been included and defined in certain US tax treaties. A company interposed 
in such an arrangement is denied treaty relief in the source State if it claims relief there that would not be available to 
the financing entity had it received the income directly and the arrangement has as its main or one of its main purposes 
the claiming of such increased treaty benefits (see e.g. Art. 3 (1) (n) 2001 UK/US treaty). 
1041 The regulations do, however, not use the term “beneficial owner”. They focus essentially on the taxpayer’s tax 
avoidance motive by relying on domestic anti-abuse doctrines, rather than on a proper construction of “beneficial 
ownership”. Only in the preamble to the final regulations it is mentioned that the financing entity is the beneficial 
owner (see footnote under margin no. 455).  
1042 The conduit regulations are not the only weapon is the US’ vast arsenal of anti-treaty shopping devices. In the SDI-
case the IRS did not argue that the Dutch BV receiving US royalties was a conduit, nor that it was not the beneficial 
owner thereof, but it rolled out the “flow through”-concept to assert that the US source royalties which the Dutch BV 
paid on to a Bermudas head licensor retained their character as US source income on which the IRS could impose 30% 
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a “main purpose”-test in the treaty with a view to deny treaty relief under Art. 10-12 in the source 
State in addition to the inclusion of a “beneficial ownership”-requirement (see infra 7.2.1.7), 
strongly suggests that the interpretation of “beneficial owner” is unrelated to the motives of the 
taxpayer. The absence to any reference to the taxpayer’s intention in the Commentary explaining 
the term “beneficial owner” confirms that conclusion1043. Accordingly, even where the taxpayer 
has interposed a company with a view to claim treaty relief in the source State that would not be 
directly available to him, relief should be given if the interposed company beneficially owns the 
income. 
 
469. Where the two States have a totally different perception of the term “beneficial owner”, such 
diverging approaches make an interpretation in accordance with the States’ common intentions 
illusory. A broad economic interpretation of the term permits the source State to deny treaty relief 
each time a significant part of the income sourced there is economically (ultimately) received by 
a resident of a third State. It prevents that the treaty between the source State and the residence 
State of the conduit becomes a treaty with the whole world. Arguably, such interpretation turns 
more on who is the ultimate recipient of the income than who is the beneficial owner thereof as 
the latter requires an analysis in law, not purely in fact. Whether such a broad economic 
interpretation amounts to a teleological interpretation of the term to give optimal effect to its 
purpose of the prevention of treaty shopping depends on how one reads the Conduit Companies 
Report and the Commentary.  
 
7.1.2.3.3. The treaty meaning = the person to whom the income is attributed for tax 
purposes 
 
470. Some authors have argued that one should not look at the “beneficial ownership”-
requirement as an anti-avoidance device, but as a fundamental concept underlying each tax 
treaty1044. The source State should only give relief from tax on the condition that the recipient of 
the income is the person to whom the income is attributed for income tax purposes in his State of 
residence. The logic of such proposal is clear. Treaty relief purports to eliminate juridical 
international double taxation. There can only be such double taxation if the recipient of the 
income arising in the source State is a taxpayer in his State of residence and a person to whom the 
income is attributed for tax purposes under the laws of that State. If treaty relief is given by the 
source State to a person to whom the income is not attributed for tax purposes in his residence 
State, one openly invites tax avoidance and treaty abuse (see supra 7.1.2.2). It is thus hard to 
disagree with this proposed interpretation. Whether or not income is attributed for tax purposes to 
the person claiming treaty relief is a factor that must be considered for purposes of determining 
whether such person is the beneficial owner of the income. On that basis, agents, nominees and 
other intermediaries collecting income for the account of another person are not beneficial owners 

                                                                                                                                                              
withholding tax as if it was a payment from the US to Bermudas. The Tax Court dismissed that contention. It found 
that the sub and head license agreements had separate and distinct terms; that the Dutch BV had an independent role as 
licensee and sublicensor of several other companies; that it realized substantial earnings also from other sources than 
the US on which it made a 5 to 6% spread and thus that the royalty paid by the BV to Bermudas out of the blended 
sublicense royalties was a separate non US sourced payment (US Tax Court, 2 October 1996, SDI Netherlands BV v. 
Commissioner, 107 TC 161 (1996).  
1043 Authors arguing that “beneficial owner” has a common law meaning also take the position that construction of the 
term has nothing to do with the taxpayer’s intention (du Toit, Ch., Beneficial Ownership of Royalties in Bilateral Tax 
Treaties, IBFD Publications, 1999, 210). 
1044 Arnold, B., Tax Treaties and Tax Avoidance: The 2003 Revisions to the Commentary to the OECD Model, Bull. 
I.B.F.D., 2004, 248 (according to whom the “beneficial owner”-requirement is a fundamental rule of taxation); Walser, 
J., The OECD Model Convention – 1998 and Beyond ,The Concept of Beneficial Ownership in Tax Treaties, 
Proceedings of a Seminar held in London in 1998 during the 52nd Congress of IFA, Kluwer, 1998, 17-18. 
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because no income is attributed to them for tax purposes. Such interpretation is confirmed by § 12 
of the OECD Commentary on Art. 10 (see supra margin no. 454). 
 
471. It is submitted that this attribution-approach may not turn the “beneficial owner”-
requirement into a “subject to tax”-test as some authors may seem to suggest1045.As the 
“beneficial owner” of income is the person to whom the income is attributed for tax purposes, it 
refers to the person who is liable to tax on that income and, if – but only if – that person actually 
pays tax on the income, it refers to the person who is subject to tax on it. Thus, a person to whom 
the income is attributed for tax purposes but who is exempt on that income is the “beneficial 
owner”, as is the person to whom income is attributed and who actually pays tax on it, albeit on 
the net margin. A holding which receives dividends that enjoy the participation exemption is the 
beneficial owner of the dividend as it is attributed to the holding for tax purposes, 
notwithstanding the fact that the holding does not actually pay tax on the dividend. The OECD 
recognizes that recurrent taxation on intragroup dividends should as much as possible be avoided 
and even advocates for the lowest possible withholding tax on such dividends to facilitate 
international investment1046. Denying “beneficial ownership”-treatment to such holding would 
defeat that objective. A conduit involved in a financing or licensing arrangement that includes the 
interest and royalties received in its gross income but erodes its tax base through deductions of 
interest and royalties paid to the head lender or licensor is “subject to tax” on the payments 
received and thus the “beneficial owner” of the income received1047. 
 
472. There are several reasons why a “beneficial ownership” and “subject to tax”-requirement 
should not be equated. The term “beneficial owner” was first introduced in the 1966 US/UK tax 
treaty to substitute the “subject to tax”-requirement because the latter was felt to lead 
inappropriate results and when introducing the term “beneficial owner” in the 1977 OECD MC 
the OECD considered the “subject to tax”-requirement but did not retain it (see supra 7.1.2.1 and 
7.1.2.3.1). It is quite contradictory to propose now to construe the term “beneficial owner” as 
meaning the person who is actually subject to tax on the income1048. Secondly, it is quite odd that 
a term such as “subject to tax”- which is used in many treaties with a view to prevent double non-
taxation  - would have the same meaning as a totally different expression “beneficial owner” used 
in the same treaties. There is support for the view that “beneficial ownership” refers to the person 

                                                      
1045 Oliver, J.D., et alia, Beneficial Ownership, Bull. I.B.F.D., 2000, 322-323 (intervention of J. Libin). 
However, the fact that the author, in addition to the requirement that the recipient pays tax on the income, refers to the 
US Treasury conduit regulations against base erosion, seems to indicate that in his view attribution does not mean 
actually paying tax on the income. 
1046 OECD Commentary on Art. 10, § 10. 
1047 In my understanding, the US gives a similar interpretation to attribution and “subject to tax”. Under US 
withholding tax regulations, the beneficial owner is defined as the person required under US tax principles to include 
the amount paid in gross income under Section 61 IRC (determined without regard to an exclusion or an exemption 
under the IRC) (van Weeghel, S., Improper Use of Tax Treaties, Kluwer Law International, 1998, 78-79; Doernberg, 
R., van Raad, K., The 1996 United States Model Income Tax Convention, Kluwer Law International, 1997, 85). 
Similarly, the US rules on Qualified Intermediaries define “beneficial owner” as: “the person who is required under US 
tax principles to include the income in gross income on a tax return. A person is not a beneficial owner of income, 
however, to the extent that the person is receiving income as a nominee, agent, or custodian, or to the extent the 
persons is a conduit whose participation in a transaction is disregarded”. The latter reference is a nod to the 
regulations on conduits (see margin no. 455). 
1048 Concurring: Scapa, A., Henie, L., Avoidance of Double Non-Taxation under the OECD Model Tax Convention, 
Intertax, 2006, 274-275; Gutman, D., Double Non-Taxation, French Report, Cah. Dr. Fisc. Int., vol. 89a, IFA, 2004, 
Vienna Congress, Sdu Fiscale en Financiële Uitgevers, 2004, 313; Martin Jiménez, A., The 2003 Revision of the OECD 
Commentaries on the Improper Use of Tax Treaties: A Case for the Declining Effect of the OECD Commentaries, Bull. 
I.B.F.D. 2004, 21. 
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to whom income is attributed for tax purposes in the OECD Partnership Report1049. However, the 
Partnership Report does not equate “beneficial ownership” and “subject to tax” as it considers the 
“beneficial owner” to be the person who is “liable to tax”, i.e. the person to whom the income is 
attributed for tax purposes but does not necessarily pay to on it because of deductions or 
exemptions. 
 
473. The US interprets the term “beneficial owner” as the person to whom the US source income 
is attributed for income tax purpose under the laws of his State of residence. Such interpretation is 
expressly stated in the Technical Explanation to the 1996 US Model1050. However, the Technical 
Explanation goes on saying that, notwithstanding the fact that the US source income is attributed 
for tax purposes to the recipient under the laws of his residence State, the US remains fully 
empowered to deny treaty benefits where the recipient formally receives the income, but does not 
control it. The US changed its position in Technical Explanation to the 2006 US Model. The US 
now makes it clear that as the term “beneficial owner” is not defined in the treaty, it should get its 
meaning in accordance with the domestic law of the source State – a view which is not shared in 
this study. The Technical Explanation adds that the “beneficial owner” is the person to whom the 
income is attributable under the laws of the source State (whereas under the 1996 Technical 
Explanation attribution occurred under the laws of the residence State). These changes are 
presumably intended to allow the US, as the source State of the income, to apply without 
restriction its conduit regulations and domestic anti-avoidance doctrines to deny relief of US 
withholding tax on conduit companies (see margin nos. 455 and 468)1051. 
 
7.1.2.4. International case law 
 
474. There is remarkably little case law that concerns the interpretation of the term “beneficial 
owner”. Although quite a number of treaty shopping cases have been discussed in this study very 
few of them involve the interpretation of the term1052. 
 

                                                      
1049 The cases discussed there relate to the treaty entitlement of partnerships where one State treats it as transparent and 
the other State as a taxable entity (OECD, The Application of the OECD Model Tax Convention to Partnerships, Issues 
in International Taxation, no. 6, OECD, 1999, § 48, 61 and 71) 
1050 US Model Technical Explanation, 1996, Art. 10, § 137: “The “beneficial owner” of a dividend is understood 
generally to refer to any person resident in a Contracting State to whom that State attributes the dividend for purposes 
of its tax. Paragraph 1 (d) of Article 4 (Residence) makes this point explicitly with regard to income derived by fiscally 
transparent persons. Further, in accordance with paragraph 12 of the OECD Commentaries to Article 10, the source 
State may disregard as beneficial owner certain persons that nominally may receive a dividend but in substance do not 
control it. See also paragraph 24 of the OECD Commentaries on Article 1 (General Scope)”. 
The reference to Art. 4 (1) (d) of the US Model is to the residence of fiscally transparent entities (“An item of income, 
profit or gain derived through an entity that is fiscally transparent under the laws of either Contracting State shall be 
considered to be derived by a resident of a State to the extent that the item is treated for purposes of the taxation law of 
such Contracting State as the income, profit or gain of a resident”). Thus, where a transparent entity based in a 
Contracting State derives US source income, such income will be treaty protected if that income is attributed to a 
resident of that Contracting State for income tax purposes. Arguably, the US interprets “beneficial owner” in a 
contextual manner (van Weeghel, S., Improper Use of Tax Treaties, Kluwer Law International, 1998, 78-79; 
Doernberg, R., van Raad, K., The 1996 United States Model Income Tax Convention, Kluwer Law International, 1997, 
85).    
1051 Like under the 1996 US Model, the Technical Explanation continues to refer for confirmation of its position to the 
OECD Commentary on Art. 10, § 12 and on Art. 1, § 24. It overlooks that § 24 on Art. 1 has been deleted but that it is 
restated (without ambiguity) in § 22.1. 
1052 See e.g. the US, Austrian, German, Swiss and French case law (discussed sub 4.2) that concerned the application of 
domestic anti-abuse provisions and doctrines to cases of treaty abuse; the Belgian case law (discussed in Part Two, 
2.3.2.3.1 b), margin no. 112) that concerned the question whether the interposed conduit was a sham company and the 
Indian case law that related to the question whether treaty shopping is an abuse per se and to the interpretation of the 
terms “residence” and “liable to tax” (discussed sub 3.3.3.4).  
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7.1.2.4.1. The Netherlands 
 

475. For a long time, the only reported decision that dealt with the interpretation of “beneficial 
owner” was the 1994 ruling of the Dutch Hoge Raad concerning a dividend stripping case under 
Art. 10 (2) of the 1980 UK/Netherlands treaty. A Luxembourg 1929 holding (not protected under 
the Netherlands/Luxembourg treaty) sold after declaration of the dividend the coupons of shares 
in Koninklijke Olie NV (a Dutch resident) to a UK stockbroker. The price for the coupon was 
80% of the face value of the coupon which was of course higher than the net dividend under the 
treaty with Luxembourg (i.e. 75% of coupon). The stockbroker claimed the benefit of the 
portfolio dividend rate under the UK/Netherlands treaty (i.e. 15%). The Dutch tax authorities 
refused on the ground that the stockbroker was not the beneficial owner of the dividend. The 
Hoge Raad held that the question of beneficial ownership is to be addressed when the dividend is 
distributed, not when it is declared and further that the treaty does not contain the condition that 
the beneficial owner of the dividend must also be the owner of the shares. The Hoge Raad 
concluded that the stockbroker was to be regarded as the beneficial owner of the dividends on the 
following terms: “The taxpayer became owner of the dividend coupons as a result of the purchase 
thereof. It can further be assumed that subsequent to the purchase the taxpayer could freely avail 
of those coupons and, subsequent to the cashing thereof, could freely avail of the distribution, 
and in cashing the coupons the taxpayer did not act as an agent (“zaakwaarnemer”) or for the 
account of the principal (“lasthebber”)”. According to the Hoge Raad, a person is the beneficial 
owner of a dividend if the following conditions are satisfied. First, the person is the owner of the 
dividend coupon, i.e. the claim on the income. There is no need to be the owner of the underlying 
property. Second, the person must be able to freely avail of the coupon. Third, he should be able 
to freely avail of the proceeds from the distribution. Fourth, he must not act as “zaakwaarnemer” 
or “lasthebber”. Both terms refer to intermediaries that under Dutch law can act in their own 
name, but for account of a principal and that are under the obligation to pay the specific income 
received in this capacity on to the principal. According to S. van Weeghel this suggests that the 
question whether the person’s right to freely avail of the coupon and the distribution is to be 
answered in law, not in fact1053. Fifth – but this condition only emerges from the Opinion of the 
AG to the Court -, the beneficial owner is the person carrying the risks, i.e. currency and solvency 
risks on the issuer of the shares, with respect to the coupon, be it for a short period of time1054. S. 
van Weeghel concludes that the Dutch Hoge Raad in normal conduit structures (whereby the 
conduit has a no contractual obligation to discharge its liability to the head lender or licensor by 
means of the specific payments received under the sub loan or license and has an obligation that 
is independent from receiving income under the sub loans or licenses) would hold that the conduit 

                                                      
1053 van Weeghel, S., Improper Use of Tax Treaties, Kluwer Law International, 1998, 77.  
It follows from the fact that the Court did not refer to the “gevolmachtigde” - an intermediary that under Dutch law acts 
in the name and on account of a third party and thus can even never create the impression to be owner of the income – 
first that a fortiori such an agent can never be regarded as beneficial owner and second that the reference to 
“zaakwaarnemer” and “lasthebber” was intentional to make clear that persons who create the impression to be owners 
of the income (because they act in their own name) but have the specific obligation to pay on what they collected are 
not the beneficial owners. Accordingly, the fact that the stockbroker would de facto have used the proceeds from the 
distribution to discharge his liability to the seller of the coupon is of no relevance to the outcome of the case. He was 
under no obligation to use the dividend to pay off his debt and could have used other monies to do so or paid off the 
debt before cashing the coupon. The seller of the coupon had no enforceable right to claim from the stockbroker the 
specific dividend received (du Toit, Ch., Beneficial Ownership of Royalties in Bilateral Tax Treaties, IBFD 
Publications, 1999, 222).  
1054 As the stockbroker had no specific obligation to pay of his debt to the seller by means of the dividends received, his 
obligation was not conditional upon receiving the dividend. In such case, the stockbroker carries the risk on the issuer 
of the shares. 
However, the fact that the Hoge Raad does not take over part of the AG’s opinion may indicate that it disagrees. 
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is the beneficial owner of the income received under the sub loan or licensee1055. Some Dutch 
authors and - not unexpectedly - the Dutch Underminister of Finance do not share this view1056.  
 
476. Since at the time of the decision there was no meaning of the term “beneficial owner” under 
Dutch domestic tax law, the Hoge Raad did not turn to domestic law. There is also no indication 
that, apart from making the distinction between various types of intermediaries, the Hoge Raad 
applied principles of Dutch civil law to construe the treaty term. There is no reference in the 
decision to the VC. Nor is there any express statement that the Hoge Raad believes the treaty 
meaning of the term to be the meaning derived from common law. However, the Hoge Raad did 
engage in an investigation into the ownership rights held by different persons. Ch. du Toit is of 
the opinion that the outcome of this investigation “closely resembles” the meaning of beneficial 
ownership under common law1057. The Hoge Raad did also not refer to the OECD Commentary 
(at that time the 1997 version) and thus creates the impression that it did not seek guidance 
therefrom to arrive at its conclusion. However, the Hoge Raad’s decision is certainly not contrary 
to the meaning ascribed by the Commentary to the term and may be read as endorsing the more 
narrow reading that one can give to the Commentary (see supra 7.1.2.3.2). Indeed, although the 
transaction was clearly inspired by tax avoidance motives, the Hoge Raad did not engage in a 
wide economic interpretation whereby the term “beneficial owner” is interpreted to exclude 
entities interposed for the sole or principal purpose to claim treaty benefits, even where such 
entities would pass the test of beneficial owner under common law (see margin nos. 468-469). 
 
7.1.2.4.2. France 
 
477. Recently, a French Court has been called to interpret the term “beneficial owner” used in the 
1968 France/UK treaty. Before discussing this case, I briefly refer to some older French decisions 
which consider beneficial ownership in the context of treaties that do not actually include a 
“beneficial ownership”-requirement. A first case involves a Dutch company that received French 
source royalties and that paid on 93 to 98% of those royalties to a Netherlands Antilles company. 
The French tax authorities claimed the Dutch company to be a mere financial agent of the 
Antillian company (“simple mandataire financier”) on the ground that it was taxed in the 
Netherlands on the spread in accordance with a ruling and that under the terms of the license 
agreements it could verify the accounts of the French sublicensee and, if requested, pass that 
information on to the Antillian company. The Court held that on those grounds the tax authorities 
failed to establish that the company was an agent1058. But the protection of the US-France treaty 
has been refused to a US company receiving French source dividends in its capacity of nominee 
of a company based in Panama that was the actual shareholder1059. The Panamanian company was 
registered as shareholder of the French company, holding 41,45% of the shares. The Court 
refused to consider an non-authentic agreement in English with no established date (“date 
certaine”) according to which the Panamanian company had transferred the shares to the US 
company. The terms of the agreement indicated that it had to remain secret. In a decision of 1999 
the Conseil d’Etat held that a Dutch company that received French source royalties was the 
beneficial owner thereof  because the French tax authorities had not proven that the commissions 

                                                      
1055 van Weeghel, S., Improper Use of Tax Treaties, Kluwer Law International, 1998, 77. 
1056 Pijl, H., The Definition of “Beneficial Owner” under Dutch Law, Bull. I.B.F.D., 2000, 258. 
According to the Dutch Underminister the beneficial owner refers to “the taxpayer (who) is the ultimate, i.e. the real, 
beneficiary of the income”. He also indicated that “no “real benefit accrues” if the recipient of certain income is under 
the contractual obligation to pass the income entirely or almost entirely on to a third party” (quoted by van Weeghel, 
S., Improper Use of Tax Treaties, Kluwer Law International, 1998, 73-75).  
1057 du Toit, Ch., Beneficial Ownership of Royalties in Bilateral Tax Treaties, IBFD Publications, 1999, 210. 
1058 Adminstrative Tribunal Lille, 18 March 1999, RJF 8-9/99, no. 961. 
1059 Adminstrative Tribunal Versailles, 11 July 2003, RJF 1/04, no. 79. 
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which it paid on to a Swiss company were not at “arm’s length”. Such justification is not very 
pertinent for purposes of construing the term “beneficial owner”1060.  
 
478. More of interest for the discussion on the meaning of “beneficial owner” is the 2005 
decision of the Court of Appeals of Paris1061. Royal Bank of Scotland (a UK resident) purchased 
for a 3 year period preferred non voting stock of French subsidiary of Merell Dow 
Pharmacienticals (hereafter “Dow”) from the US parent company under what was called “a 
usufruct agreement” governed by NY law. In my view the agreement rather resembles a dividend 
coupon purchase (like under the previous Dutch case). At that time the amount of the dividend to 
be distributed on the preferred stock was determined. The purchase price was equal to such 
predetermined amount over 3 years times the number of shares acquired. The French tax 
authorities argued that Royal Bank of Scotland was not the beneficial owner of the French 
dividends that were subsequently distributed on the stock and could therefore not avail itself of 
the withholding tax relief (15% instead of the 25% statutory rate) and could not claim the avoir 
fiscal attached to the dividend under Art. 9 (6) and (7) of the France/UK treaty. Because the 
purchase price equalled the aggregate amount of all future dividends the agreement between Dow 
US and Royal Bank of Scotland was, according to the French tax authorities, a loan that Dow US 
had to reimburse with the future dividends. The interest on such loan was said to be equal to the 
avoir fiscal1062. The Court dismissed the arguments. It observed that Royal Bank of Scotland was 
not an artificial conduit interposed between Dow US and its French subsidiary, nor that it acted as 
a nominee or an agent of Dow US when collecting the dividends. The Court did not accept the 
characterization of the agreement as a loan because the reimbursement was not legally guaranteed 
as the receipt of the dividends, being dependent on the profits of the subsidiary, was not 
guaranteed. It could have added that the characterization of the agreement of the loan would have 
lead to the peculiar result that the capital of the loan would be reimbursed by the French 
subsidiary (e.g. on delegation of payment by Dow US) and curiously that the interest, allegedly 
equal to the avoir fiscal, would be paid by the French Treasury, which under French law is the 
debtor of the avoir fiscal. The Court thus concludes, albeit without reference to French domestic 
law, the VC or the OECD materials, that there was a genuine transfer by the US parent of the 
right to receive dividends to Royal Bank of Scotland against payment of consideration and that 
the bank had acquired legal title to the stock and as a result claimed the dividends in its own name 
and for its own benefit. Although such was in my view not necessary to decide on the 
interpretation of the term “beneficial owner” (see margin no. 468), the Court replied to the 
argument of the French tax authorities that the arrangement was solely tax driven. It said that the 
arrangement was not abnormal from an economic point of view. The price paid was found to be 
“arm’s length” in view of the benefit that Royal Bank of Scotland could expect to derive (i.e. the 
avoir fiscal) and the risks it assumed on the subsidiary (absence of profit). Also, the arrangement 
offered strategic and financial advantages to both parties. Dow US received external liquidity 
without encumbering its books with supplementary financial charges and with no need to 
diminish the control over its subsidiary. Royal Bank of Scotland could expect to make a profit 
equal to the avoir fiscal. The Court accepts that parties take into account the realization of a tax 
benefit to determine the yield of a transaction and concludes that the mere fact that such tax 
                                                      
1060 Conseil d’Etat, 13 October 1999, 2 ITLR 1999, 365. For a discussion of the case see De Broe, L., Werbrouck, J., 
Kroniek Internationaal Belastingrecht, T.R.V., 2001, 567 and 576. 
1061 Administrative Court of Appeals Paris, 23 May 2005, Revue de Droit Fiscal, n° 51, 2005, 2019 (note Bruneau, 
P.P., Bertrand, E.). 
1062 This is a complex argument. If Royal Bank of Scotland is not the beneficial owner of the dividend because it is an 
agent of Dow US, the bank is supposed to collect the dividend on account of Dow US. If there is a loan from Royal 
Bank of Scotland to Dow US, Dow US is supposed to reimburse the capital of the loan by means of the dividend. As the 
dividend originates with the French subsidiary, Dow US must have delegated the French subsidiary to pay the dividend 
to Royal Bank of Scotland. And as the interest is allegedly equal to the avoir fiscal, Dow US must have delegated the 
French Treasury to pay the avoir fiscal to Royal Bank of Scotland. 
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benefit makes the transaction beneficial is of itself not sufficient to characterize it as an abuse of 
law. 
 
479. Accordingly, the decision of the French court, in a case which has similarities with the 
Dutch case, is very much in line with it. The decision is also based on a legal analysis of the 
agreements. There are references to agency and nominees and consideration is given to risk 
assumption, but the Dutch decision is more elaborated on the conditions which the recipient of 
the dividend needs to satisfy to qualify as beneficial owner. 
 
However, the decision of the Appelate Court has been reversed by the Conseil d’Etat1063. The 
Conseil d’Etat held that the Appelate Court erred in deciding that the reimbursement of the sums 
paid by Royal Bank of Scotland to Dow US were not guaranteed. It found that (i) the French 
subsidiary agreed to indemnify the bank if it was unable to pay the dividends and/or where the 
French Treasury would not pay the avoir fiscal, (ii) Dow US agreed to give all financial support to 
its French subsidiary to enable it to pay the dividends and (iii) the bank could step out of the 
transaction where the French subsidiary did not meet certain profit thresholds. According to the 
Conseil d’Etat, the agreement was a disguised loan and Dow US continued to be the beneficial 
owner of the dividends (paid by the French subsidiary to Royal Bank of Scotland on delegation by 
Dow US). This decision makes clear that beneficial ownership must be determined upon an “all 
facts and circumstances”-analysis conducted in law and emphasizes that the fact that the 
interposed entity assumes no risk deprives it from “beneficial owner”-status (see margin no. 468). 
 
7.1.2.4.3. Switzerland 
 
480. The Dutch and French decisions must be contrasted with the 2001 decision of the Swiss 
Commission of Appeal in the VSA-case1064. VSA is a Luxembourg Soparfi that acquired the shares 
in a Swiss company from a US resident. Its shareholders are two UK companies, one of which is 
a resident of the Isle of Man. The acquisition of the shares – its sole asset of value - was funded 
by a shareholder’s loan. In 1996 and 1997 the Swiss company paid dividends to VSA. It withheld 
dividend withholding tax at the Swiss statutory rate (35%) and VSA claimed the lower rate 
provided in the 1993 Swiss/Luxembourg tax treaty and a refund from the Swiss authorities. Those 
considered that the company was set up for treaty shopping purposes and that VSA was not the 
“beneficiary”, nor the “beneficial owner” of the dividends as, at least for one year1065, it used all 
of the dividend to pay interest on the shareholder’s loan and some other charges so that the Swiss 
income economically benefited to UK/Manx residents not entitled to treaty relief under the 
Swiss/Luxembourg treaty1066. On the grounds discussed below, the Commission decided that 
“beneficiary” and “beneficial owner” had the same meaning and that VSA was not the 
“beneficiary” or ”beneficial owner” of the dividends1067. 
 
                                                      
1063 Conseil d’Etat, 29 December 2006, unpublished. 
1064 Swiss Commission of Appeal in Tax Matters, 28 February 2001, 4 ITLR 2002, 191. 
1065 The company refused to give information for the other year so that it was unclear for which purposes the dividend 
of that year was used. 
1066 According to Art. 10 (2) (a) of the treaty, the Swiss withholding rate is 5% if the “beneficial owner” of the 
dividend is a company holding directly at least 25% of the capital of the Swiss company. According to Art. 10 (2) (b) 
the rate is nil if the “beneficiary” is a company, resident of Luxembourg, that holds directly for an uninterrupted period 
of two years preceding the payment of the dividends at least 25% of the capital of the Swiss company. In 1996 VSA 
did not meet the two years-test yet. Thus the discussion centered around both terms in italics.  
1067 In my view the Commission should have said, based on the principles of effectiveness and logic and good sense, 
that where a treaty uses such terms in two succeeding paragraphs in the same Article and where “beneficial ownership” 
is required for the 5% rate, a fortiori the term “beneficiary” – used for the 0% rate – must mean “beneficial owner”. 
Had the Court done so, the outcome of the case would, however, not have been different. 



 525

481. The Commission applied the VC and started with a search for the ordinary meaning of the 
term “beneficiary”. It had recourse to a dictionary meaning derived from a non-legal dictionary 
(Petit Larousse Illustré) and found that such is the person “who enjoys a benefit, an advantage 
etc.”. According to the Commission the ordinary meaning of such term refers to the person who 
can actually benefit from a payment and not to the one who receives a payment subject to the 
obligation to transmit it to a third party. The Commission found that VSA received a dividend 
without being able to actually dispose of it because it was subject to the obligation to pay the 
dividend further as interest and other charges to third parties (in essence its shareholders). 
According to the Commission in determining the exact meaning of the term “beneficiary” one 
should not stop at the purely formal shareholder but investigate who in reality and effectively 
benefits from the payment. According to the Commission the terms “beneficiary” and “beneficial 
owner” have no different meaning. “Beneficial owner” envisages “the person who profits 
economically from income and not a conduit company interposed as an intermediary between the 
debtor of the income and the ultimate recipient”. It said that such interpretation is supported by 
the Conduit Companies Report and further that the requirement of “beneficial owner” is implicit 
in all treaties (quoting Swiss authors in support). The Commission believed that its interpretation 
is confirmed if one considers the object and purpose of the treaty. This requires, according to the 
Commission, an investigation into what the parties intended to achieve (see margin no. 23). It 
said that the treaty must not be construed in a way that facilitates treaty shopping by third State 
residents. The principal purpose of the treaty is the avoidance of juridical double taxation of 
Swiss and Luxembourg residents. As the income had flown through the Luxembourg company to 
the benefit of third State residents without suffering Luxembourg tax (because of the 
Luxembourg participation exemption), the treaty’s object and purpose does not prevent the 
Commission’s interpretation. If double taxation arises, it is economic double taxation between 
Swiss and UK residents, not prevented by the Swiss/Luxembourg treaty. The Commission finally 
considered the context of the treaty which, in its view, includes the EC Parent/Subsidiary 
Directive. Under the Directive Luxembourg is prepared to give a 0% withholding tax rate to EU 
based parent companies of Luxembourg subsidiaries and the treaty aims at extending such 
privilege to Swiss parents of Luxembourg companies. The Commission went on to say that Art. 1 
(2) of the Directive permits Member States to apply their domestic anti-avoidance measures to 
prevent abuse of the Directive. It concluded that Switzerland was therefore authorized to apply its 
domestic anti-avoidance rule to prevent abuse of the treaty. It found that VSA abused the treaty 
because the legal form chosen by the parties was wholly inappropriate to the economic facts and 
because it was inspired by tax saving motives and lead to an actual tax saving in Switzerland. It is 
not the first time that a Swiss tribunal upholds treaty abuse in a case involving double non-
taxation (see supra 4.2.7). 
 
482. The decision clearly suggests that the ordinary meaning of the term “beneficial owner”, 
determined in accordance with the general rule of interpretation of the VC, is a broad economic 
meaning. Any person receiving Swiss sourced income and using de facto all of that income to 
discharge liabilities towards third State residents is not regarded as beneficial owner of such 
income since, according to the Commission, the “beneficial owner” is the person who in a chain 
of payments through related companies ultimately receives the income (compare to margin no. 
469). The outcome would presumably have been the same had the VSA used a significant part of 
the income to pay off its creditors. But the question is of course where is the turning point and 
what would have happened if VSA would have reserved the dividend and discharged its liabilities 
in later years. The Commission has not considered any use of domestic law maybe because the 
term has no meaning under Swiss law either. It is surprising that the Commission had recourse to 
a non-legal dictionary to determine the term’s ordinary meaning. This is questionable where it 
comes to determine the meaning of a legal term where the meaning in colloquial language or the 
perception of “the man in the street “ is not very relevant. It is also questionable whether one can 
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derive the meaning upheld by the Commission from the definition of that dictionary. In my view 
one could have come to exactly the opposite conclusion. Does one not “enjoy a benefit” if one 
first receives income and then discharges a liability therewith? Having recourse to a non-legal 
dictionary may have very fortuitous results. For instance, according to another non-legal 
dictionary the term “beneficiary” means in particular in legal parlance “a person who receives 
money, property etc. especially from a person when he or she dies”1068. This suggests that 
beneficiary refers to the immediate recipient of income, regardless whether such person has some 
obligation to pay on what he or she receives. The Commission finds support for its interpretation 
in the Conduit Companies Report. Such confirms the above conclusion that the Report permits 
almost any interpretation, including a wide economic one (see margin nos. 468-469). The 
proponents of one of the narrower readings of the Report question – in my view correctly  – 
whether the Commission is right in concluding that VSA was subject to an obligation to pay over 
the dividend1069. It is true that VSA had a contractual obligation to pay interest but there is no 
suggestion in the materials discussed by the Commission that it had, like an agent, nominee or 
fiduciary owner a specific obligation to discharge that liability by the dividend it received. Nor 
that its obligation under the loan or its other liabilities extinguished when no dividends were 
received from the Swiss company. In my view under the tests applied by the Hoge Raad in the 
above case (see 7.1.2.4.1.) VSA would have been regarded as “beneficial owner” of the dividend. 
However, a legal analysis was not considered to be of much significance by the Commission, that 
gave a wide economic interpretation to the term beneficial owner to permit the realization of the 
treaty’s objective, i.e. the prevention of treaty shopping. Lastly, the Commission appears to give a 
too broad interpretation of the term “context” in the meaning of Art. 31 (2) VC. Clearly, the 
Parent/Subsidiary Directive is not an agreement relating to the Swiss/Luxembourg treaty that was 
made by the parties to the treaty as Switzerland is not an EC-Member State and thus is not a party 
to the Directive (Art. 31 (2) (a) VC). Also, it is questionable whether the Directive is an 
instrument made by one party (Luxembourg) in connection with the conclusion of the 
Switzerland/Luxembourg treaty and accepted by Switzerland as an instrument related to the treaty 
(Art. 31 (2) (b) VC). The Directive was adopted in 1990, that is three years before the conclusion 
of the Swiss/Luxembourg treaty and was negotiated by the then EC-Member States wholly 
independently from such treaty 1070. Even if the Directive constitutes context of the treaty, it is 
questionable whether it allows the application of Swiss domestic anti-abuse law to a matter 
falling under the material scope of the treaty. The sole conclusion that one may draw from the 
treaty is that Switzerland wanted the benefits of the Directive to be extended to Swiss parent 
companies of Luxembourg companies. The Directive allows Member States to apply their 
domestic anti-avoidance rules to prevent abuse of the Directive (i.e. Directive shopping). 
However, it does not permit Switzerland to apply its anti-avoidance rules to the treaty because the 
two are not connected and the treaty does not contain any suggestion that Art. 1 (2) of the 
Directive implicitly applies to dividends flowing from Switzerland to Luxembourg or vice versa. 
However, it is reiterated that Swiss Courts have not hesitated to apply domestic anti-avoidance 
rules to prevent treaty abuse independent from a contextual interpretation of an EC-Directive (see 
supra 4.2.7.). Lastly, the decision is a set back for those arguing that the beneficial ownership-
requirement is satisfied where the interposed company converts the nature of the income. 
 

                                                      
1068 Oxford’s Students Dictionary, Oxford University Press, 1995, 58. 
1069 Baker, Ph., Note under Swiss Commission of Appeal in Tax Matters, 28 February 2001, 4 ITLR 2002, 192. 
1070 Art. 31 (2) (b) VC is mainly concerned with declarations of policy and reservations made by one or more parties 
upon signing, ratifying, accepting or acceding to a treaty and to explanatory memoranda and reports drawn up by an 
authorized body in connection with a treaty and approved together with it (Engelen, F., Interpretation of Tax Treaties 
under International Law, Doctoral Series, no. 7, I.B.F.D., 2005, 212-218). 
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7.1.2.4.4. United Kingdom 
 
483. All the aforementioned decisions were handed down by Courts in civil law jurisdictions. 
Only, very recently two Courts in a common law jurisdiction, i.e. the UK, had the opportunity to 
construe “beneficial owner” in the same case concerning the Indonesian Indofood-group. A 
Mauritian financing subsidiary (hereafter “the Issuer”) of an Indonesian company (hereafter the 
“Parent Guarantor”) made a bond issue (hereafter ”the Notes”) with the assistance of the UK 
branch of a US bank (hereafter “the Principal Paying Agent”). The Issuer lent the proceeds of the 
bond issue on to the Parent Guarantor. Under the 1996 Indonesia/Mauritius treaty the Indonesian 
withholding tax was reduced to 10% (instead of the 20% statutory rate) on the interest paid by the 
Parent Guarantor to the Issuer and no withholding was applied on the interest paid by the Issuer 
to the holders of the bonds (hereafter “the Noteholders”). The Issuer made no spread on the 
interest flows. The Indonesia/Mauritius treaty was terminated which would have resulted in the 
levy of the 20% Indonesian domestic rate on interest payments made by the Parent Guarantor out 
of Indonesia. The terms of the Notes allowed their redemption in such circumstances if the Issuer 
could not avoid the additional withholding tax by taking reasonable measures available to it. The 
Principal Paying Agent considered that a reasonable measure would be for the Mauritian 
company to assign the loan agreement with the Indonesian Parent Guarantor to a Dutch company 
(hereafter “Newco”). Newco would satisfy the Dutch requirements for “substance and risk” by 
having the necessary equity (see Part Two, 3.1.2.1, margin no. 165). Interest paid by the Parent 
Guarantor to Newco would be exempt from Indonesian withholding under the 2004 
Indonesia/Netherlands tax treaty and no withholding is imposed in the Netherlands on interest 
paid by Newco to the Mauritian Issuer. The Issuer submitted the proposal to the Indonesian tax 
authorities. Those decided that Newco would not be regarded as beneficial owner of the interest. 
Accordingly, the Issuer did no want to execute the proposal. The matter was ultimately submitted 
to UK Courts as the terms of the agreement between the Issuer and the Principal Paying Agent 
provided that any disagreement between the parties was to be resolved under English law and by 
English Courts. Curiously, UK Courts were thus asked to predict the result of an appeal to the 
Indonesian tax Court against the decision of the Indonesian tax authorities on the interpretation of 
tax treaties concluded between third States. 
 
484. The High Court (Chancery Division) held that Newco was to be regarded as “beneficial 
owner”1071. The Court recognized that the meaning of the term is unclear and that it was accepted 
by the parties that, as all relevant treaties were drafted along the lines of the OECD MC, the 
Indonesian tax authorities would be guided in their construction of the Indonesian tax treaties by 
the OECD Commentary and by the writings of various authors on the subject, in particular those 
of Ph. Baker1072. The Court started the discussion by examining the loan agreements and found 
that: “The Notes constitute direct, general and unconditional payment obligations of the Issuer 
which will at all times rank pari passu and without any preference among themselves and at least 
pari passu with all other present and future obligations of the Issuer, save for such obligations as 
may be preferred by provisions of law that are both mandatory and of general application”. On 

                                                      
1071 High Court (Chancery Division), 7 October 2005, Indofood International Finance Ltd. V. JP Morgan Chase Bank, 
NA, London Branch, 8 ITLR 2005, 236.  
1072 That statement is odd because at stake was how Indonesian Courts will interpret an Indonesian treaty, not the tax 
authorities. They had rendered their decision and expressly referred to the OECD Commentary therein in the following 
terms: “(…) the term beneficial owner which has been set as one of the eligibility requirements for the application of 
withholding tax rate on interest specified in the treaty is an anti abusive rule intended to limit the accession to the 
benefits provided in the treaty to only those who have the actual rights for such entitlement. Therefore, the term 
“beneficial owner” means the actual owner of the interest income who truly has the full right to enjoy  directly the 
benefits of the interest income. Consequently, conduit company and nominee such as the Newco will not be regarded as 
the actual owner of the income (…)”. 
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the basis thereof, the Court concluded that there are two independent loan agreements and that the 
Issuer meets its obligations to the Noteholders from the interest it receives from the Indonesian 
Parent Guarantor. Such lead the Court to conclude that the Issuer could by no means be 
characterized as a trustee or fiduciary of the Noteholders of the interest it receives. The Court 
undertook a “catastrophe”-scenario suggested above (margin no. 468) and found that in case of 
insolvency of the Issuer, any unpaid interest received from the Parent Guarantor would form part 
of the assets of the Issuer available to be paid to its creditors generally, including the Noteholders, 
pari passu. This loan agreement would be transferred to Newco and therefore Newco could also 
not be regarded as a trustee, agent or fiduciary acting on account of the Issuer with respect to the 
interest it would receive from the Parent Guarantor. Like the Issuer, Newco has the power to 
dispose of the interest received as it wishes, although it is constrained by its contractual obligation 
to the Issuer to apply the proceeds of the interest received in performance of those obligations. 
The Court then considered § 14 of the Conduit Companies Report, the OECD Commentary 
(without precisely indicating which paragraph) and the writings of Ph. Baker on the meaning of 
the Report and the 2003 revised Commentary1073. On the basis thereof the Court concluded: “The 
beneficial owner of the interest received under a loan transaction must be the lender. As a result 
of the proposed assignment of the benefit of the loan agreement between the Issuer and the 
Parent Guarantor, by the Issuer to Newco, Newco will be the lender. In no sense will Newco be 
acting as nominee or administrator for the Issuer or the Noteholders. It will merely be 
contractually bound to indemnify the Issuer against its obligations to those Noteholders. The 
Noteholders will have no claim to be the beneficial owners of the interest. They would be in no 
position to claim the interest from the Parent Guarantor and for that reason or otherwise to 
suggest that Newco will hold the interest when received on trust for them.” The Court added that 
Newco would be in a stronger position than the Issuer to claim to be the beneficial owner of the 
interest as under the Dutch “substance and risk” requirements it would be make a spread on the 
interest, while the Issuer did not under the current structure. The Court seemed to have rejected 
the argument that the purpose of the treaty would be defeated if Newco were to be regarded as 
beneficial owner because the Indonesian tax authorities had not argued under the first structure - 
which the Court considered a more blatant case of treaty shopping than the restructured 
transaction - that the Issuer was not the beneficial owner of the interest. 
 
485. Because the reference to the fact that UK law governs the agreements, the legal analysis 
undertaken by the Court and the absence of any reference to the VC, the decision may create the 
impression that the High Court construed beneficial ownership in accordance with UK domestic 
law. However, in my view that is only a false impression. The Court’s decision is in the first 
place based on the OECD materials and the writings of Ph. Baker (who comments on the OECD 
materials). The analysis of whether the Issuer and Newco are to be regarded as fiduciary owners, 
nominees, trustees or agents (to use the different terms applied by the Court) is undertaken under 
UK law to find out whether those companies are indeed mere administrators or fiduciaries acting 
on account of the Notheholders c.q. the Issuer as required by the OECD material. As those terms 
are legal terms that are not further defined in the OECD MC or the Commentary, it is, as 
suggested above, not surprising and entirely appropriate to construe such terms in accordance 
with the laws governing the agreements (see margin no. 467). There is no suggestion in the 
decision that the ordinary meaning of the term is to be derived from common law, although to 

                                                      
1073 Ph. Baker concludes: “The essence of this Commentary is to explain that the “beneficial ownership” limitation is to 
exclude: (a) mere nominees or agents, who are not treated as owners of the income in the country of residence; (b) any 
other conduit who though the formal owner of the income has very narrow powers over the income which render the 
conduit a mere fiduciary or administrator of the income on behalf of the beneficial owner” (Baker, Ph., Double 
Taxation Conventions and International Tax Law, 3rd (looseleaf) ed. Sweet & Maxwell, § 10 B-11 to 10 B-16). 
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some extent the Court pursued an analysis of beneficial ownership under common law1074. Such 
analysis was a strictly legal one, rejecting any wide economic interpretation of the term. 
 
486. However, the High Court’s decision was reversed on appeal1075. The Court of Appeal found 
that the High Court erred in basing its decision on the finding that Newco would make a spread 
on the interest received from the Parent Guarantor and paid on to the Issuer. Before the Court of 
Appeal it became clear that to satisfy the Dutch requirement of “substance and risk” the parties 
would only provide Newco with the required paid up equity and handling charges. Also, the 
Court of Appeal found that in practice the Parent Guarantor by-passed the Issuer and paid the 
interest direct to the Noteholders and that in addition the Parent Guarantor had given a guarantee 
to the Noteholders to pay interest in case of default of the Issuer under the Notes. Those two 
points were not considered by the High Court. Unlike the High Court, the Court of Appeal made 
it clear that the Indonesia/Netherlands tax treaty was to be construed in accordance with the 
general rule of interpretation set forth in Art. 31 VC. It further stated that in doing so it had to 
have regard to the principle of “substance over form” as required by Indonesian tax law. It 
decided that “The passages from the OECD Commentary and Professor Baker’s observations 
thereon show that the term “beneficial owner” is to be given an international fiscal meaning not 
derived from the domestic laws of the Contracting States. As shown by those commentaries and 
observations, the concept of beneficial ownership is incompatible with that of the formal owner 
who does not have “the full privilege to directly benefit from the income”. I take this phrase from 
the circular letter from DGT dated 7th July 2005. It is entirely consistent with the various 
commentaries I have quoted in paragraphs 35 to 38 above”1076. On that ground, it concluded that 
“The fact that neither the Issuer nor Newco was or would be a trustee, agent or nominee for the 
Noteholders or anyone else in relation to the interest receivable from the Parent Guarantor is by 
no means conclusive. Nor is the absence of any entitlement of a Noteholder to security over or 
right to call for the interest receivable from the Parent Guarantor”. The Court went on to say 
that the meaning to be given to “beneficial owner” is not limited to a technical and legal approach 
(as the High Court did), but that “Regard is to be had to the substance of the matter. In both 
commercial and practical terms the Issuer is, and Newco would be, bound to pay on to the 
Principal Paying Agent that which it receives from the Parent Guarantor. This is recognized by 
what we were told actually happens in practice (…). In practical terms it is impossible to 
conceive of any circumstances in which either the Issuer or Newco could derive any ”direct 
benefit from the interest payable by the Parent Guarantor except by funding its liability to the 
Principal Paying Agent or Issuer respectively. Such an exception can hardly be described as the 
“full privilege” needed to qualify as the beneficial owner, rather the position of the Issuer and 
Newco equates that of an “administrator of income”. The Court found its conclusion to be fully 
consistent with the object and purpose of the Indonesia/Mauritius and Indonesia/Netherlands 
treaties, i.e. the avoidance of double taxation (which cannot occur in the absence of any spread) 
and the prevention of tax avoidance and evasion. It added that the High Court erred in giving 

                                                      
1074 It is strange that the Court applied UK law to construe the terms of the Notes. The Notes were, unlike the 
agreement between the Issuer and the Paying Agent, subject to Indonesian law. Indonesia is not a common law 
jurisdiction. 
1075 Court of Appeal, 2 March 2006, Indofood International Finance Ltd. V. JP Morgan Chase Bank ,NA, London 
Branch, 2006 STC 42 and 8 ITLR 2006, 653. 
1076 The Circular Letter referred to is a Circular Letter issued by the Indonesian tax authorities in furtherance of the 
Indofood-case. Referring to the principle of “substance over form” under Indonesian tax law, the OECD and UN 
Commentaries and the fact that according to its title the purpose of the treaty includes the prevention of fiscal evasion, 
the Circular states: “(…) the term “beneficial owner” means the actual owner of the interest income who truly has the 
full right to enjoy directly the benefits of that interest income. Consequently, conduit company and nominee such as the 
NewCo will not be regarded as the actual owner of the income(…)”. 
The quotes in § 35-38 to which the Court refers are to the Conduit Companies Report; the 2003 Commentary on Art. 10 
and the writings of Ph. Baker. 
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weight to the fact that the Indonesian tax authorities did not challenge the current structure. The 
issuing of the Circular Letter in furtherance of the Indofood-case suggests that the tax authorities 
have become aware of the problem and the statute of limitation to adjust the withholding tax 
imposed on the interest payment by the Indonesian Parent Guarantor to the Mauritian Issuer had 
not yet expired.  
 
487. According to the Court of Appeal the ordinary meaning of “beneficial owner” as determined 
in accordance with Art. 31 VC is an international tax meaning to be derived from the OECD 
Conduit Companies Report and the 2003 Commentary and the writings of Ph. Baker1077. That 
meaning squares with the one given to the term by the Swiss Commission in the previous case, 
which was “ultimate recipient” (see margin no. 482). The OECD material to which the Court of 
Appeal and the Commission had recourse requires in their view a wide interpretation of 
“beneficial owner” to give effect to the objectives of the treaty. Domestic law has no role to play 
in this exercise, not even to construe the legal terms used in the OECD materials such as fiduciary 
and administrator. According to the Court of Appeal, law in general is even of no great 
significance altogether. The determination whether a conduit company has “the full privilege to 
directly benefit from the income” requires a practical, factual and commercial analysis driven by 
“substance over form”.  The Court – in line with the decision of the Swiss Commission – 
concluded that the Dutch Newco would not have the full privilege to directly benefit from the 
interest because an analysis of the agreements showed that it was practically obliged to pay on the 
interest within a day of receipt and because it was a single purpose vehicle it could not find the 
money from any other source1078. Ph. Baker has pointed out that the Court may have 
misinterpreted the agreement and that the Newco could have financed the operation from other 
sources1079. The weight given to the Indonesian concept of “substance over form” leads to a 
introduction of domestic law, i.e. Indonesian tax law, in the analysis, despite the Court’s dictum 
that domestic law is of no significance for the matter. As indicated above (see 7.1.2.2.), there is 
not much authority to construe “beneficial owner” on the basis of domestic tax law of the source 
State and in particular on the basis of domestic anti-avoidance measures. This is not to say that 
one must disagree with the outcome of the decision of the Court of Appeal. Before the Court of 
Appeal it became clear that the parties did not respect their own structure and that the High Court 
did not correctly appreciate some of the essential facts of the current structure and the 
restructured one. Where taxpayers do not respect the consequences of their own structure, in casu 
by by-passing the interposed company – which may explain why that company makes no spread 
as it was not supposed to assume any risk- there may be a sham transaction and such transactions 
do not deserve the benefits of the treaty. This of course raises the question how a UK Court will 
construe the term in a case not involving a pure back-to-back arrangement like in Indofood, but a 
structure not involving matching terms, amounts and interest; a conduit with economic substance; 
independent payment obligations etc.. One could blame the Court for not having considered the 
common intentions of the parties to the Netherlands/Indonesia treaty. The meaning given by the 
Indonesian tax authorities was known to the Court (see footnote under margin no. 486). The 
meaning of the Dutch tax authorities could have been known as well (see footnote under margin 
no. 475). As the Dutch tax authorities are of the opinion that an interposed company is not the 
“beneficial owner” of the income if it is contractually compelled to pass on all the income 
received, the search for the parties’ common intentions would not have affected the Court’s 
decision. Admittedly, the position of the Dutch tax authorities is not very consistent because it is 
not easy to reconcile the “substance and risk”-requirement imposed by the Dutch ruling policy on 

                                                      
1077 There is no issue of using the OECD material to interpret prior treaties. The Indonesia/Netherlands treaty dates 
from 2004 and the Indonesia/Mauritius treaty from 1996.  
1078 Compare also to the identical outcome in the Aiken-case discussed sub margin nos. 187-188. 
1079 Baker, Ph., Note under Court of Appeal, 2 March 2006, 8 ITLR 2006, 655. 
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Dutch interposed companies (see Part One, margin no. 19) with the denial of “beneficial 
ownership”-statute to a company that has a “contractual obligation to pass on the income”. 
 
7.1.2.4.5. Conclusion 
 
488. The two decisions in the Indofood-case illustrate perfectly how Courts may come to totally 
opposite readings of the OECD materials on the meaning of “beneficial owner” in one and the 
same case. Such shows that the OECD material, in particular the 2003 Commentary, is still 
unclear and unsatisfactory and does not provide certainty and guidance to taxpayers. In view of 
the almost infinite variety of facts where the interpretation of “beneficial owner” is called to be 
applied (stretching well beyond conduits – where factual circumstances may also significantly 
differ from case to case – to e.g. coupon stripping, repo’s, swap arrangements; trusts; etc.) it is, 
however, hard to see how the OECD can give any further practical guidance on the construction 
of the term. In 1989 a group of authors wrote: “there seems little chance of their being an 
accepted universal meaning” of the term “beneficial owner”1080. Almost 20 years later that 
meaning has not been found yet. The scarce case law shows a current 2 : 2 score in the match 
“legal and technical construction” v. “wide economic and practical construction” of the term. 
And one is far away of realizing an concordant interpretation of tax treaties as aspired by the 
OECD. This uncertainty pleads for a definition of the term “beneficial owner” on a bilateral basis 
each time the Contracting State chose to use the term in their treaty or to replace or supplement it 
by specific “Limitation on Benefits”-clauses (see infra 7.2.). 
 
7.1.2.5. Personal view: how should a Belgian Court construe the term “beneficial 
owner”?  
 
489. Apart from the treaty with Turkey, no Belgian tax treaty that includes the term “beneficial 
owner” provides a definition of the term1081. Courts will thus be called to construe the meaning of 
the term. I have summarized hereafter the principles that should guide a Belgian Court in this 
exercise.    
 
490. For the reasons explained above (see 7.1.2.2) Courts should find the autonomous treaty 
meaning of the term and not construe it in accordance with Belgian domestic law1082.  Although 
the term is used in two tax provisions (i.e. Art. 198, 11° BITC (which is discussed in Part Two, 
3.1.2.2.1) and Art. 2 of the Law of 31 December 2003 on tax amnesty), it is not defined therein 
                                                      
1080 Avery Jones, J., et alia, The Treatment of Trusts Under the OECD Model Convention, European Taxation, 1989, 
379. 
1081 The Protocol (Art. 5) of the Belgium/Turkey treaty provides: “With respect to Articles 10, 11 and 12, it is agreed to 
interpret the term “beneficial owner” as denoting that a resident of a third State may not take advantage of this treaty 
with respect to dividends, interest and royalties arising in Belgium or Turkey, but this restriction shall in no case apply 
to a resident of a Contracting State”. 
This definition is unhelpful. It states the obvious principle that treaty relief can only be claimed by residents of the 
Contracting States and that a third State resident cannot claim treaty relief in the source State of the pertinent income. If 
the provision is meant to be a “limitation on benefits”-clause pursuant to which a resident of a Contracting State cannot 
claim relief in the source State if e.g. it erodes its tax base by payments to third State residents (“channel”-approach) or 
if it is controlled by third State residents (“look through”-approach) it is so poorly drafted that this result cannot be 
achieved (see infra 7.2.).  
1082 In an article written in 1991 I may have created the impression that the term must be construed in accordance with 
Belgian domestic law. However, Art. 3 (2) of the Belgium/Netherlands was the starting point of the analysis and the 
purpose of the article was to show that there is no Belgian domestic law meaning of the term and that recourse to the 
concept of ownership of assets under Belgian private law could lead to the conclusion that fiduciary owners are to be 
regarded as beneficial owners. This conclusion was rejected on the basis of the OECD Commentary (De Broe, L., 
Fiscale aspecten van het certificeren van Belgische aandelen middels een Nederlandse Stichting-Administratiekantoor, 
T.R.V., 1991, 115 et seq.).  
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and the explanations of the term given by the MoF in the connection with the Law of 31 
December 2003 are contradictory and confusing1083. However, the term is also used in the Belgian 
tax statutes that implement the Savings and Interest & Royalty Directives and defined therein. 
The effect thereof is discussed under margin no. 491. Some provisions of Belgian tax law are 
somewhat related to the concept of beneficial ownership but none of those provisions uses the 
term “beneficial owner” and permits the conclusion that the concept has a meaning under Belgian 
tax law1084. The construction of the term under Belgian private law is not possible because there is 
no civil law-meaning of beneficial ownership. It also carries the risk of incorrect interpretations 
of the term because they are based on the concept of legal ownership of property under Belgian 
civil law, which is not relevant for the discussion as it involves the question of beneficial 
ownership of income (see margin no. 454). I have considered earlier whether the Belgian GAAR 
can be used to recharacterize conduit financing and licensing structures (see Part Two, 3.2.3.2.5.) 
and concluded that the setting up of a Dutch conduit company to claim withholding tax relief in 
Belgium arguably does not frustrate the common intention of Belgium and the Netherlands (see 
6.1.1.3.). I have subsequently explained why in general domestic anti-avoidance provisions and 
judicial doctrines should not be used to construe the term “beneficial owner” (see supra 7.1.2.2.). 
The reasons mentioned there apply mutatis mutandis to the use of the GAAR under Belgian 
treaties. In essence, even if one assumes that the GAAR permits the recharacterization of the 
conduit structure into a direct loan, license etc. from the head lender or licensor to the ultimate 
Belgian borrower or licensee, the GAAR should not be used to construe the term “beneficial 
owner” because neither the GAAR nor any substantive provision of Belgian tax law permit to 
give a meaning to the term “beneficial owner” as there is no such meaning under Belgian law1085.   
 
491. The effect of EC-law can, however, not be ignored. The definitions of “beneficial owner” 
included in the Savings and Interest & Royalty Directives form part of Belgian tax law. If a Court 
believes to find no clear guidance in the OECD Commentary, it will presumably consider such 
definition for purposes of construing the term “beneficial owner“ in a Belgian tax treaty. On that 
assumption, such interpretation can be endorsed provided that it concerns a treaty with an EC-

                                                      
1083 According to the preparatory work to the Law: “The “beneficial owner” must be distinguished from the “formal 
beneficiary” because the former is not solely an intermediary with narrow powers of  administration (“beheer of 
zaakwaarneming”) which acts for the sole account of the beneficial owner. Taxpayers that are not mere intermediaries 
and that are entitled to collect the income or that are entitled to the assets that produce the income are regarded as 
“beneficial owners”, even if they pay on the income to third parties.”(Memorie van Toelichting, Kamer, Doc. 51 
0353/81, 28 October 2003, 5). It is submitted that such cannot be a correct definition of beneficial owner because, 
amongst others, it seems to regard fiduciary owners, nominees etc. as beneficial owners. 
According to the Minister this description squares with the definition of “beneficial owner” set forth in the Savings 
Directive. This is questionable (see supra margin no. 454). 
It follows from a subsequent official publication (the so-called FAQ I), that the term “beneficial owner” does not 
include nominees, fiduciary owners and trustees that act solely for the account of a third party. For further discussion, 
see Goyvaerts, G., Kritische beschouwingen bij een aantal aspecten van de EBA-Wet, T.F.R., 2004, 417-419. 
1084 Such provisions are: Art. 106 (4) RDBITC; Art. 13 (1) of the Law of 15 July on the certification of shares in 
Belgian commercial companies and Art. 289 BITC. The first two provisions have been discussed in Part Two, 2.3.2.3.1 
c. They confirm that fiduciary owners are not the recipients of dividends for Belgian withholding tax purposes as the 
dividend is not attributed to them for tax purposes. According to Art. 289 BITC a Belgian interposed entity cannot 
claim foreign tax credit on foreign source interest if “it acts in reality on account of third parties that have made the 
funds available to it and assume all or part of the risks associated with the financing”. The provision confirms that the 
fact that an interposed entity does not carry the risk of the transaction is important for determining whether an 
immediate recipient of income could avail itself of a tax benefit. For further discussion see Hinnekens, L., 
Internationale leningen en F.B.B., A.F.T., 1985, 199. 
1085 However, it may be easier in a conduit arrangement to use the GAAR to construe the term “paid to” (see supra 
7.2.1). Unlike, “beneficial owner” the term “paid to” has a meaning in Belgian tax law. When the GAAR permits to 
recharacterize a conduit arrangement in a direct loan or lease, Belgian Courts may be more amenable to accept that the 
result of the GAAR is that the Belgian source interest or royalty is not “paid to” a resident of the other Contracting 
State. 
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Member State, as only then it can reasonably be argued that both parties had the common 
intention to interpret the term “beneficial owner” in the treaty in accordance with the definition of 
the Directive. As indicated above, the definitions of the Directives may lead a Court to give a 
legal construction to the term and to uphold a meaning that is narrower than the wide economic 
meaning of the term that may emerge from OECD Commentary (see margin no. 457). In this 
respect it is noted that the definition of “beneficial owner” set forth in the Interest & Royalty 
Directive has been implemented in an incorrect way in Belgian domestic law. Instead of copying 
the definition of the Directive literally in domestic law, the legislator has used a different 
terminology and refers to “the owner or usufructholder of the securities, rights or assets” (Art 
117 (6bis) d) RDBITC). There are several concerns with this definition. First, like the term 
“beneficial owner” used in the OECD MC, the term “beneficial owner” under the Directive is not 
concerned with ownership of assets, but with ownership of income. The Belgian domestic 
definition denies “beneficial ownership”-treatment to persons not holding legal title to the asset 
that produces the income, but that do receive the income for their own account such as a 
couponholder (not being owner of the securities) and a sublessor in a leasing or licensing 
structure (not being owner of the leased or licensed asset)1086. The decision of the Dutch Hoge 
Raad on coupon stripping has made it clear that one should not be the owner of the underlying 
asset to be regarded as beneficial owner of the income produced by such asset (see supra 
7.1.2.4.1). On the other hand, the Belgian domestic definition invites an interpretation according 
to which a fiduciary owner, nominee or other intermediary, who holds title to the assets which he 
administers on account of a principal, is the beneficial owner of the income produced by such 
asset because he collects it in his own name (but subject to an obligation to pay it on to the 
principal). Such interpretation frustrates the objective of the Directive (see margin no. 457). 
Courts must consider these anomalies when having recourse to the Belgian domestic law 
definition of beneficial owner and construe this definition in accordance with the terms and the 
purpose of the Directive (see Part Four, margin no. 270).  
 
492. If in principle a Court should find the autonomous treaty meaning of “beneficial owner” by 
applying the rules of interpretation of the VC, the question is obviously what is such treaty 
meaning?  
 
493. I have a lot of sympathy for the theory of Ch. du Toit that the ordinary meaning of the term 
“beneficial owner” is its meaning under common law. However, for the practical reasons 
enunciated above I believe that it is not realistic to assume that a Court in a civil law State, like 
Belgium, will easily be found prepared to have recourse to the common law meaning of the term. 
Belgian Courts have a tendency not to apply foreign tax law to construe the meaning of treaty 
terms1087. They rely on the principle of territoriality to justify their position. Of course, that is 
different if the treaty itself requires the Court to apply foreign (tax) law. Thus, it could be 
objected that since the ordinary meaning of the term within Art. 31 VC is its meaning under 
common law, a Belgian Court should have recourse to such common law meaning. The problem 
with this suggestion is that there is no equivocal proof that the drafters of the OECD MC wanted 
the term to be explained in accordance with its common law meaning. The OECD materials and 
the (scant) case law rather suggest the opposite (see margin no. 461).  
 

                                                      
1086 Claes, W., Hinnekens, Ph., Interesten en Royalty’s in een Europese context : De spaar- en Interest- en 
Royaltyrichtlijnen, Europees Belastingrecht, Peeters, B. (ed), Larcier, 2004, 326. 
1087 Court of Appeals Brussels, 7 November 2002, J.D.F., 2003, 337; Court of Appeals Brussels, 4 June 1974, J.D.F., 
1975, 82. For further discussion; see De Broe, L., de la Serna, M., Het toepassingsgebied van het 
territorialiteitsbeginsel in het Belgisch fiscaal recht : het voorbeeld van inkomsten die worden uitgekeerd door Franse 
burgerlijke vastgoedvennootschappen, A.F.T., 2005, 13. 
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494. This leaves us with the meaning emerging from the OECD Commentary and all the 
difficulties and uncertainties inherent to that (see 7.1.2.3.2). By way of preliminary remark it is 
observed that the Belgian tax authorities have not recorded any observation on the 2003 revision 
of the Commentary on Art. 10-12 incorporating the most salient part of the Conduit Companies 
Report into the Commentary. This suggests that they agree with the Commentary. However, it is 
not certain that they also believe that the revised Commentary requires a wide economic 
interpretive approach. Since many years the Belgian tax authorities have given a definition of the 
term “beneficial owner” in their official commentary on the Belgian tax treaties (Com. DTT.). Of 
course, such Com. DTT. is a unilateral document that must be used cautiously for purposes of 
interpreting treaties as it does not express the parties’ common intentions (see margin no. 33). 
Like the domestic law definition of “beneficial owner” included in the RDBITC in furtherance of 
the Interest & Royalty Directive, the beneficial owner under the Belgian treaties is, according to 
the Com. DTT., “the owner or usufructholder of the shares, securities, assets and rights” 
producing the pertinent income1088. This treaty meaning of “beneficial owner” is inadequate and 
causes the same difficulties as the domestic law definition implementing the Directive (see 
margin no. 491)1089. However, it is not certain whether the meaning ascribed to “beneficial 
owner” in the Com. DTT. is still relevant today. The Com. DTT. has not been updated since 1996 
and the 2004 Circular Letter on interpretation of Belgian tax treaties is unhelpful and thus it is not 
certain whether the Com. DTT. accurately reflects the position of the Belgian tax authorities since 
the revision of the 2003 OECD Commentary. Indeed, as indicated above (see margin no. 30), 
according to a statement of a high ranking official of the Belgian tax authorities in 2005, the tax 
authorities interpret the Belgian treaties in accordance with the OECD Commentary, even if they 
interpreted them differently before or have expressed a different position during the discussions 
within the OECD. Caution must thus be observed when relying on the Belgian Com. DTT. 
Recently in a case of a Hong Kong holding interposed for treaty shopping purposes, the MoF was 
asked whether as a result of the revision of the 2003 OECD Commentary the Belgian tax 
authorities would give an economic interpretation of the term “beneficial owner”. The answer of 
the MoF suggests that the Belgian tax authorities will continue to look at whether the holding is 
the owner of the shares and thus implicitly rejects any wide economic interpretation. The MoF 
even seems to adhere to the narrowest reading of the OECD Commentary, i.e. the one only 
excluding agents and nominees from the concept of beneficial ownership1090.   
      

                                                      
1088 Com. DTT 10/ 204; 11/204; 12/203.  
1089 Smet, P., Handboek Roerende Voorheffing, Biblo, 2003, 412; Dierckx, F., Dividenden, Het nieuwe Belgisch-
Nederlands dubbelbelastingverdrag, Een artikelsgewijze bespreking, B. Peeters (ed.), Larcier, 2001, 194. 
Notwithstandig these shortcomings, the Belgian tax authorities are reported to have admitted treaty relief to a Dutch 
interposed leasing company that leased aircraft from a Japanese lessor and subleased it to a Belgian operator. The 
structure involves treaty shopping as it permits to avoid the levy of withholding tax otherwise due on Belgian sourced 
rental payments to a Japanse lessor (Hinnekens, L., Taxation of Cross-Border Leasing, Cah. Dr. Fisc. Int., vol. XLIVa, 
IFA, 1990 Stockholm Congress, Kluwer, 256). 
1090 Question of M. Devlies, no. 802, 28 March 2006, Kamer, 4° Session 51° Period, CRIV 51 COM 906. 
The justification of the Mof is puzzling. He observes that the treaty context requires not to use the meaning under 
domestic law (leaving it open what that meaning may be). According to the MoF the context of the treaty is § 12 and 
12.2 of the 2003 Commentary on Art. 10 and in particular the fact that the term has no technical meaning and must be 
interpreted in its context and in light of the treaty’s objectives (avoidance of double taxation and prevention of tax 
avoidance and evasion). He concludes that an agent or other representative acting on account of the legal owner of the 
shares would not be the beneficial owner, but added that insofar as the Hong Kong holding is the owner of the shares it 
is to be regarded as beneficial owner of the dividends. It is curious how the MoF reads in the passage of the 
Commentary that intends to say that a narrow legal interpretation of the term is not intended, a justification for such a 
narrow legal interpretation. Authors expected the Belgian tax authorities to rely on the 2003 Commentary as part of the 
context to switch from a narrow legal to a wider economic interpretation (De Boeck, R., Multilingual Texts and 
Interpretation of Tax Treaties and EC Tax Law, EC and International Tax Law Series, Vol. 1, Maisto, G. (ed.), 
I.B.F.D., 2005, 194).  
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495. As indicated earlier (margin no. 468), I have since long favored a broader interpretation of 
the Commentary. In my view, not only agents and nominees but also conduit companies that have 
such narrow powers over the income that make them in reality mere fiduciaries or administrators 
managing property on account of their creditor or shareholder are to be excluded from “beneficial 
owner”-treatment too. Whether such is the case must be determined under a strict legal analysis 
which, as always, must start with an appreciation of the facts of the case. However, in this 
analysis there is no room to consider the economics of the structure and all sorts of practical 
assumptions (such as the fact that in practice the conduit does pay on the income received; that it 
in all likelihood it will continue to do so because it is a wholly-owned subsidiary; that in fact it 
has little control over the income received because of its obligations towards its financing entity 
etc.). As the OECD Commentary uses legal terms (such as administrator; fiduciary owner; 
nominee) which it leaves undefined, inevitably a Court must proceed to a determination in law 
and will likely consider the law governing the agreements between parties to ascertain whether 
the conduit meets such a qualification. I see no reason to change my view after the 2003 revision 
of the OECD Commentary. Under Belgian tax law, legal substance (legal reality) prevails over 
legal form and over economic substance (see Part Two, 3.2.1). An analysis of the economic 
effects of an arrangement is of no relevance to determine the appropriate tax treatment, but only a 
correct legal analysis of the (contractual) arrangements between parties. Of course, a treaty (i.c. a 
tax treaty in combination with Art. 31 VC) may require a Belgian Court to construe an expression 
used in a treaty in a wide economic fashion if the two Contracting States had the common 
intention to give such an interpretation to the terms of the treaty. Such interpretation must follow 
unequivocally from the words of the treaty read in their context and in light of treaty’s object and 
purpose1091. None of the authentic means of interpretation within Art. 31 VC concerning a 
Belgian tax treaty require such an interpretation1092. The OECD Commentary – which is either a 
supplementary means of interpretation to be used within the limits of Art. 32 VC or material to 
which one can have recourse on a discretionary basis (see supra 2.3.2) – does not require such 
interpretation either1093. As shown by the various interpretations given by commentators; the 
divergent State practices and the conflicting case law discussed above, the Commentary is 
ambiguous and can be read in many ways. In addition, the Commentary is not binding on a 
Belgian Court. I would be surprised that a vague statement in the 2003 Commentary that it is not 
OECD’s intention that the term is to be construed in a narrow legal fashion will much impress a 
Belgian Court. In the end, it is not the intention of the OECD that counts, but that of the two 
Contracting States when they sign the treaty. Clearly the intention of the Belgian tax authorities 
does not seem to fully square with the one generally expressed in the OECD Commentary. Also, 
Belgian Courts have no tradition of broadly construing tax treaty terms to give effect to the 
treaty’s objective, i. c. the prevention of treaty shopping (see supra 4.2.1). And finally, support for 
a legal analysis may be found in the consistent position of the Belgian tax authorities.  
 

                                                      
1091 Giving a wide economic interpretation on the sole basis of the Dutch term “uiteindelijk gerechtigde” and 
construing that term as meaning the ultimate recipient of income in a chain of connected financing arrangements would 
clearly be wrong. It fails to recognize the French term “bénéficiaire effectif” which arguably has a narrower legal 
meaning and which is as authentic as the Dutch term (Art. 33 VC). Also, it is reiterated that the authentic language of 
half of the Belgian treaties is English. 
1092 The only joint interpretative declaration to which Belgium is a party (i.e. the Joint Explanatory Memorandum on 
the Belgium/Netherlands treaty) does not support the argument that both States favor a wide economic interposition. 
1093 It is believed that an argument that the 2003 Commentary cannot be used to construe prior treaties, has little chance 
of success. As said above, the 2003 Commentary is almost identical to the 1986 Conduit Companies Report and such 
Report was intended to clarify the “open end”-definition of “beneficial owner” used in the 1977 Commentary. Maybe 
an exception could be admitted for the statement in § 12 of the 2003 Commentary that the term should not be 
interpreted in a narrow technical sense. However, that idea was already implicit in the 1986 Report so that the 
relevance of the argument would be limited to treaties concluded before that date. 
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496. The question is who is the “beneficial owner” of the income, not who is the “ultimate 
recipient” or “economic owner” of income flowing through a chain of connected arrangements. 
What the Court should be concerned with in determining whether or not a conduit company is the 
beneficial owner of the income, is whether from a legal point of view it receives the income for 
its own account and benefit or for that of its shareholder or creditor. A first question which a 
Court must address is whether the Belgian source income is attributed for tax purposes to the 
income recipient in his State residence. On that basis, intermediaries collecting income for the 
account of another person are not beneficial owners each time that no income is attributed to them 
for tax purposes in their State of residence, even if they hold title to the income producing assets 
which they administer on account of their principal. As submitted earlier this attribution-
condition may not turn the expression “beneficial owner” into a “subject to tax”-test (see margin 
no. 471-472). Secondly, the Court must consider whether the conduit has the fructus (the 
income); the usus of the income and of the assets or the claim on the income and the potential of 
abusus of the income and the assets or claim and must find out whether the conduit assumes 
risk1094. Fructus means that the conduit has the right to claim the income for its own account and 
benefit. Conversely, the creditor/shareholder of the conduit should have no right to claim directly 
from the debtor of the conduit. The “catastrophe”-approach suggested by Ph. Baker may be 
helpful for this analysis under Belgian law too (see above margin no. 468)1095. Usus and abusus of 
the income imply that the conduit is able to freely avail of the income received. This means that it 
is not contractually compelled to pay the specific item of income received to his 
creditor/shareholder. It should have the freedom to use other monies to defray its liability and 
have the right to decide how it spends the income received (e.g. invest it; pay other debts; waste it 
etc.). The fact that the shareholders of an interposed holding company need to decide on the 
distribution of the dividends received by the holding shows that the holding itself has the 
principle freedom to dispose of those dividends. The conduit’s own payment obligations should 
be unconditional and independent from those of its own debtor. The presence of independent 
payment obligations of the conduit shows that the conduit carries the creditor’s risk on its debtor 
and, if different currencies are involved, the currency risk as well. If there is risk, the conduit will 
enjoy the benefit of any appreciation (e.g. currency appreciation or appreciation in value of the 
income producing asset)1096. The fact that the conduit has little control over the income received 
because its contractually and factually (e.g. the conduit is a special purpose vehicle) compelled to 
use a significant part of it to pay its creditor/shareholder is in itself not sufficient to render it a 
nominee or fiduciary of its creditor/shareholder as the analysis is in law, not in fact (see Part Two, 
2.3.2.3.1 b)). Usus and abusus of the assets or claim on the income mean that the conduit should 
be able to freely avail of such assets or claim.  
 
497. The more of those features lack the more the conduit may be said to be a nominee or 
fiduciary owner acting for the benefit of its creditor/shareholder. In essence, from a Belgian 

                                                      
1094 Although it is not required that one holds legal title to the income producing assets to be beneficial owner (cfr. the 
case of the nominee or fiduciary owner where the principal is the beneficial owner of the income), it is hard to conceive 
how an intermediate holding company can be the beneficial owner of a dividend if it does not own the shares or have a 
usufruct right over the shares. As said above a conduit in a leasing or licensing arrangement has no title to the assets, 
but it should hold title to a claim on the sub lessee or licensee. A conduit in a financing arrangement should hold title to 
the claim on the ultimate borrower. Compare: Dierckx, F., Dividenden, Het nieuwe Belgisch-Nederlands 
dubbelbelastingverdrag, Een artikelsgewijze bespreking, B. Peeters (ed.), Larcier, 2001, 192-196; Vogel, K., Klaus 
Vogel on Double Taxation Conventions, 3rd edition, Kluwer Law International, 1997, 562. 
1095 However, this approach should not be used beyond the case of conduits as it may lead to wrong conclusions. For 
instance, under Belgian law in case of bankruptcy of a nominee or fiduciary before him paying over the receipts to the 
principal, the latter is a creditor of the bankrupt estate (Haelterman, A., Fiscale Transparantie, Theorie en Praktijk, 
Biblo, 1992, 224). The nominee or fiduciary is, however, not the beneficial owner as it collects the income on account 
of the principal (see margin no. 464). 
1096 Arguably, the risk-analysis is less relevant for holding companies. 
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perspective this is a discussion about sham. Earlier I have outlined under what circumstances an 
interposed company or transactions carried on by an interposed company may be a sham and be 
disregarded for tax purposes (see Part Two, 2.3.2.3.1. a-c)). For instance, if the conduit’s payment 
obligations are only conditional, a legal characteristic of a nominee or fiduciary ownership is 
introduced in the arrangement and the risk-feature becomes meaningless. If the conduit has no 
right to dispose of the income, assets or claims but is compelled to follow the instructions of its 
creditor/shareholder (e.g. voting instructions on shareholder and bondholder meetings) or if its 
freedom to avail of its claim is restricted by contractual clauses imposed by its creditor, the usus 
and abusus-features may be deprived from that meaning and the conduit may be said to be a mere 
fiduciary owner acting for the benefit of its creditor shareholder1097. However, the mere fact that 
the conduit is a wholly-owned subsidiary and that representatives of the shareholder are serving 
on its board of directors does not in itself make the conduit an agent of its shareholder1098. The 
fact that the conduit pays on all income received to its creditor and makes no margin, may be an 
indication that it does not assume any risk in the transaction as the spread typically compensates 
the conduit’s effort and risk. Whether that in itself is sufficient to characterize the conduit as a 
nominee of its creditor is unclear. If not, the proper action is to adjust the income of the conduit 
through an application of the transfer pricing rules. Another unclear issue is the effect of pledges. 
Arguably, if the conduit pledges the stream of income from its debtor to its creditor to guarantee 
its own payment obligations, it can no longer avail itself of the income received. On the other 
hand, a pledge is an accessory contract and supposes that the conduit has an underlying right to 
claim income for its own account from its own debtor1099. And when the ultimate borrower or 
sublicensee defaults and the payment obligations of the conduit are truly unconditional and 
independent, the conduit is personally committed to pay. 
 
7.2. “Limitation on Benefit”-clauses 
 
498. The OECD Commentary (Art. 1, § 11 and Art. 10, §12.2) indicates that States concerned 
with treaty shopping by conduit companies are free to supplement their treaties by more 
comprehensive definitions of “beneficial owner” and/or by specific countervailing provision. The 
Commentary also provides that the possible application of domestic anti-avoidance rules or the 
interpretation of treaties to prevent abuse does not exclude the need for specific anti-provisions in 
tax treaties (see margin no. 163).  
 
499. In response to the recommendation in the Conduit Companies Report, a number of policy 
approaches towards the prevention of treaty shopping by conduit companies have been expressed 
in the 1992 Commentary, such as the exclusion-approach; the subject to tax-approach, the 
channeling-approach and the bona fide-safe harbor provisions1100. The 2003 revision to the 
Commentary has expanded and reorganized the passages dealing with conduit companies. In 
consideration of the recommendations set forth in the 1998 OECD Report on Harmful Tax 
Competition, the 2003 Commentary has moved the exclusion-approach for dealing with conduits 

                                                      
1097 Smet, P., Handboek Roerende Voorheffing, Biblo, 2003, 414 and 420. 
1098 Much more is needed under Belgian law for a company to be characterized as the agent of its shareholder (See Part 
Two, 2.3.2.3.1.). The fact that a company is wholly owned by a foreign shareholder cannot of itself imply that the 
powers of the first company to avail itself of its foreign source income are very narrow. Any other interpretation would 
be inconsistent with the OECD Commentary on Art. 10, § 10 and § 22. 
1099 Compare: du Toit, Ch., Beneficial Ownership of Royalties in Bilateral Tax Treaties, IBFD Publications, 1999, 222 
with Haelterman, A., Fiscale Transparantie, Theorie en Praktijk, Biblo, 1992, 223. 
1100 OECD Commentary (1992) on Art. 10, § 12-21; OECD, International tax Avoidance and Evasion, Double 
Taxation Conventions and the Use of  Conduit Companies, Issues in International Taxation, No. 1, OECD, Paris, 1987, 
§ 16.  
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to a separate section dealing with entities subject to preferential tax regimes1101. Also, a 
comprehensive “limitation on benefits”- model clause has been added to Commentary. The other 
parts of the Commentary dealing with the possible approaches towards treaty shopping by 
conduits have been left unchanged.     
 
500. Specific anti-avoidance provisions may be technical and complex and take long to negotiate 
but, if properly drafted, they have the undeniable advantage over vague and undefined treaty 
concepts (such as a “main purpose”-test; “beneficial owner”) that they offer certainty to a 
taxpayer and reduce the risk of dispute. The disadvantage is that, if they are broadly drafted, they 
may cover genuine business transactions or that, because of the choice of certain indicia of treaty 
shopping rather than others, they reach transactions that were not motivated by treaty shopping. 
Such effects should as much as possible be avoided by the inclusion of bona fide safe harbor-
provisions. Because of their complexity, specific anti-avoidance provisions may be hard to 
administer for tax authorities. 
 
501. Hereafter, I have first briefly reviewed the current policy approaches towards the prevention 
of treaty shopping by conduits as expressed in the Commentary (see 7.2.1). Thereafter, I have 
examined to what extent such policies have been applied in Belgian tax treaties (see 7.2.2). 
 
7.2.1. 2003 OECD COMMENTARY 
 
502. § 12 of the Commentary on Art. 1 specifies that the policy approaches and the provisions 
discussed hereafter are samples that treaty negotiators might consider, but that in deciding which 
approach is needed and to what extent it should be executed, the negotiations should take into 
account: (i) the fact that these provisions are not mutually exclusive and that various provisions 
may be needed to address different concerns; (ii) the degree to which the tax advantages may 
actually be obtained by a particular avoidance strategy; (iii) the legal context in both Contracting 
States and in particular the extent to which domestic law already provides already an appropriate 
response to the avoidance strategy; (iv) the extent to which bona fide economic activities might 
be unintentionally disqualified by such provisions. The following provisions are suggested1102.  
 
7.2.1.1. “Look-through”-approach 
 
503. The purpose of the provision is to deny treaty benefits to a company resident of a 
Contracting State that is not controlled, directly or indirectly, by residents of that State1103. 
According to the Commentary the approach is adequate for treaties with States that have no or a 
very low taxation and where little substantive business activities would normally be carried 
on1104. On the other hand, it has been objected that such an approach is contrary to the underlying 
principle of international tax law because it involves a shift from residence based taxation to 
                                                      
1101 In particular, recommendation 9 (Entitlement to treaty benefits) provides that countries consider including in their 
tax treaties provisions aimed at restricting the entitlement to treaty benefits for income covered by measures 
constituting harmful tax practices and consider how the existing provisions of their treaties can be applied for the same 
purpose and that the Model Tax Convention be modified to include such provisions or clarifications as are needed in 
this respect.  
1102 In addition, the Conduit Companies Report recommends not to conclude tax treaties with tax havens (“abstinence 
approach”) (OECD, International tax Avoidance and Evasion, Double Taxation Conventions and the Use of  Conduit 
Companies, Issues in International Taxation, No. 1, OECD, Paris, 1987, § 17). 
1103 The proposed provision reads as follows: “A company that is a resident of a Contracting State shall not be entitled 
to relief from taxation under this Convention with respect to any item of income, gains or profits if it is owned or 
controlled directly or through one or more companies, wherever resident, by persons who are not resident of a 
Contracting State”. 
1104 OECD Commentary on Art. 1, § 14. 
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taxation based on nationality1105. The provision is inadequate to strike down the use of conduits 
because it does not deal with stepping stone structures where the conduit is controlled by 
residents of the conduit State1106. Because of its radical and broad reach (recognized by the 
Commentary), it must either not be used or be accompanied by extensive provisions safeguarding 
bona fide commercial activities. 
 
7.2.1.2. “Subject to tax”-approach 
 
504. Such an approach – which ascertains that treaty benefits in the State of source are granted 
only if the income in question is effectively subject to tax in the residence State - is considered to 
be in line with the principal purpose of the OECD, i.e. the avoidance of double taxation1107. The 
OECD is convinced of its usefulness in typical conduit situations and in particular where the 
conduit is based in a State with a well-developed economic structure and a complex tax law1108. 
As already indicated earlier (see 7.1.2.3.3), a “subject to tax”-approach to prevent treaty shopping 
by conduits has its limits. It is inadequate to prevent conduit and stepping stone-structures where 
a significant part of the income received is paid on in the form of deductible expenses, such as 
interest and royalties. Also, it is not capable to counter treaty shopping by a company set up in a 
State where it is subject to the ordinary tax regime, but where a low tax rate is applied. Thus, in 
practice the approach is efficient only with respect to companies that enjoy a preferential tax 
regime (e.g. pursuant to which the income is not taxed) and then it may overlap with the 
exclusion-approach discussed below (see 7.2.1.4). Because of its broad reach, the provision must 
be supplemented by bona fide-safeguarding provisions1109.     
 
7.2.1.3. “Channeling”-approach 
 
505. The two above approaches are unsatisfactory as they do not address one of the essential 
features of conduit structures, i.e. the erosion of the company’s tax base by way of deductible 
expenses. The channeling-approach specifically deals with that issue and is the only way to 
effectively combat conduit and stepping stone-structures based on the principle of base 
erosion1110. It combines an ownership-requirement with an anti-base erosion–test. Because of its 
broad scope, the provision may cover bona fide commercial activities and must therefore be 

                                                      
1105 Lüthi, D., Countering the abuse of tax treaties – A Swiss view, Intertax, 1989, 337. 
1106 van Weeghel, S., Improper Use of Tax Treaties, Kluwer Law International, 1998, 214.  
1107 The proposed provision reads as follows: “Where income arising in a Contracting State is received by a company 
resident of the other Contracting State and one or more persons not resident in that other Contracting State 
(a) have directly or indirectly or through one or more companies, wherever resident, a substantial interest in such 
company, in the form of a participation or otherwise, or 
(b) exercise directly orindirectly, alone or together, the management or control of such company, 
Any provision of this Convention conferring an exemption from, or a reduction of, tax shall apply only to income that is 
subject to tax in the last-mentioned State under the ordinary rules of its tax law”. 
1108 OECD Commentary, Art. 1 § 15-16. 
1109 van Weeghel, S., Improper Use of Tax Treaties, Kluwer Law International, 1998, 214-215; Lüthi, D., Countering 
the abuse of tax treaties – A Swiss view, Intertax, 1989, 337. 
1110 The proposed provision reads as follows: “Where income arising in a Contracting State is received by a company 
that is a resident of the other Contracting State and one or more persons who are not residents of that other 
Contracting State 
(a) have directly or indirectly or through one or more companies, wherever resident, a substantial interest in such 
company, in the form of a participation or otherwise, or 
(b) exercise directly or indirectly, alone or together, the management or control of such company 
any provision of this Convention conferring an exemption from, or a reduction of, tax shall not apply if more than 50 
per cent of such income is used to satisfy claims by such persons (including interest, royalties, development, 
advertising, initial and travel expenses, and depreciation of any kind of business assets including those on immaterial 
goods, and processes)”. 
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accompanied by a bona fide-safe harbor provision1111. The proposed provision seems to ignore 
that the conduit company should by no means be controlled by third State residents (the treaty 
shoppers) because under a stepping-stone device what matters is that the company to which the 
conduit pays the deductible items is controlled by the treaty shoppers (i.e. the base company 
based in State B as explained in Part 1.1.1.1., Scheme 2)1112. 
 
7.2.1.4. “Exclusion”-approach     
 
506. In furtherance to the recommendation of the OECD Harmful Tax Competition Report, the 
Commentary has significantly expanded the “exclusion”-approach. Exclusion provisions are 
considered to be clear, simple and straightforward measures to prevent improper use of tax 
treaties (amongst others by conduit companies because the preferential tax regimes which the 
“exclusion”-approach targets at typically aim at attracting such companies). Several different 
types of exclusion provisions are suggested. The first one excludes entities from treaty protection 
where such entities enjoy a preferential tax regime in their State of residence by reference to their 
characteristics set forth in company law or tax law1113. This provision purports to realize the result 
which is difficult to achieve under the interpretation of Art. 4 (1), second sentence OECD MC 
proposed by § 8 of the Commentary on Art. 4 (see margin no. 436). A second provision excludes 
from treaty relief the income received or paid by such companies from treaty protection, while the 
company itself remains a treaty subject (which means that it remains subject to e.g. Art. 24-26 
OECD MC). A third one further reduces the scope of the exclusion to certain types of income 
only (e.g. investment income and director’s fees)1114. A fourth exclusion provision purports to 
deny treaty benefits to certain types of income that are preferentially taxed in the State of 
residence of the recipient. Preferential taxation is defined to mean that income is tax exempt, 
qualifies for a credit (other than a foreign tax credit), rebate or benefit, or is taxed at a lower rate 
than the one applicable to residents receiving similar income. However, with an implicit reference 
to the Harmful Tax Competition Report further conditions must be satisfied, i.e. (1) the income is 
derived from activities that “do not require substantial presence” in a country, such as banking, 
shipping, financing, insurance, e-commerce, or the income is derived from HQ or coordination 
center or other intra group activities or the income (dividends, interest, royalties) is derived from 
passive investment activities and (2) under the country’s laws or administrative practices there is 
no effective exchange of information1115.  
 
507. All such exclusion provisions are radical in their effect and there is no suggestion in the 
Commentary that they should be supplemented by bona fide-safe harbour provisions presumably 
because the investment in the State providing the preferential regime is deemed to be tax driven 
and excludes all justification. These provisions are inefficient to counter treaty shopping through 

                                                      
1111 OECD Commentary, Art. 1 § 17-18. 
1112 van Weeghel, S., Improper Use of Tax Treaties, Kluwer Law International, 1998, 215. 
1113 OECD Commentary, Art. 1, § 21- 21.2. Where it is impossible to identify such companies an alternative provision 
is proposed.  
1114 For a further discussion of these provisions, see Arnold, B., Tax Treaties and Tax Avoidance: The 2003 Revisions 
to the Commentary to the OECD Model, Bull. I.B.F.D., 2004, 256-257; Martin Jiménez, A., The 2003 Revision of the 
OECD Commentaries on the Improper Use of Tax Treaties: A Case for the Declining Effect of the OECD 
Commentaries ?, Bull. I.B.F.D., 2004, 20-22.  
1115 OECD Commentary, Art. 1, § 21. 3. States may wish to supplement their treaties with a clause that denies the 
granting of treaty benefits with respect to taxpayers enjoying preferential tax regimes that were introduced after the 
signing of the treaty. A sample provision is proposed in the OECD Commentary, Art. 1, § 21. 5. Also, the Commentary 
on Art. 23, § 31.1 provides that the State of residence (if it is an exemption State), by way of alternative, can switch 
over from the exemption method to the credit method if the income is derived from a preferential regime introduced 
post treaty.  
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a conduit in a State where the company is subject to the ordinary tax regime and the company 
erodes its tax base through deduction of expenses. 
 
7.2.1.5. Bona fide (safe harbour) provisions 
 
508. The solutions described above are of a general nature and many of them need to be 
supplemented by specific provisions to ensure that treaty benefits will be granted in bona fide 
cases. § 19 of the Commentary suggests the following provisions: 
 

- General Bona Fide Provision 
 

“The foregoing provisions shall not apply where the company establishes that the 
principal purpose of the company, the conduct of its business and the acquisition or 
maintenance by it of the shareholding or other property from which the income in 
question is derived, are motivated by sound business reasons and do not have as primary 
purpose the obtaining or any benefits under this Convention”. 

 
- Activity Provision 

 
“The foregoing provisions shall not apply where the company is engaged in substantive 
business operations in the Contracting State of which it is a resident and the relief from 
taxation claimed from the other Contracting State is with respect to income that is 
connected with such operations”. 

 
- Amount of tax provisions 

 
“The foregoing provisions shall not apply where the reduction of tax claimed is not 
greater than the tax actually imposed by the Contracting State of which the company is a 
resident”. 
 
- Stock Exchange Provision 

 
“The foregoing provisions shall not apply to a company that is a resident of a 
Contracting State if the principal class of its shares is registered on an approved stock 
exchange in a Contracting State or if such company is wholly owned – directly or 
through one or more companies each of which is a resident of the first-mentioned State – 
by a company which is a resident of the first-mentioned State and the principal class of 
whose shares is so registered”. 
 
- Alternative Relief Provision  

 
“In cases where an anti-abuse clause refers to non-residents of a Contracting State, it 
could be provided that the term shall not be deemed to include residents of third States 
that have income tax conventions in force with the Contracting State from which relief 
from taxation is claimed and such conventions provide relief from taxation not less than 
the relief from taxation claimed under this Convention”. 

 
509. Which of the provisions is to be used depends on the general approach taken in the particular 
tax treaty and should be determined on a bilateral basis. § 21 of the Commentary on Art. 1 adds 
that where the competent authorities of the Contracting States have discretionary powers to apply 
the provisions, it may be appropriate to include an additional rule giving the competent authority 



 542

of the source State the discretion to allow the benefits to a resident of the other State even if he 
fails to pass any of the tests described above.  

 
7.2.1.6. Comprehensive “Limitation of Benefits”-clause 
 
510. All of the above provisions deal with a particular aspect of treaty shopping. The 2003 
Commentary (§ 20) provides for a comprehensive “Limitation on Benefits”-clause similar to a 
provision included in Art. 22 of the 2006 US Model. The Commentary adds that adaptations may 
be necessary on a bilateral basis and that many States may prefer other approaches. 
 
7.2.1.7. Anti-abuse provision dealing with source taxation of specific types of income 
(”main purpose”-test)  
 
511. The 2003 Commentary (§ 21.4) suggests the insertion of a provision that has the effect of 
denying treaty relief under Articles 10-12 and 21 of the OECD MC that restricts source State 
taxation if the transaction has been entered into for the main or one of the main purposes of 
obtaining treaty relief1116. The provision seems to be borrowed from UK treaties (see footnote 
under margin no. 97). It is a simple provision but it has the inherent difficulty of obliging the tax 
authorities of the source State to determine the taxpayer’s intentions. 
 
7.2.2. BELGIAN TAX TREATIES 
 
512. Out of 80 Belgian tax treaties only 9 contain a form of “Limitation of Benefits”-clause that is 
relevant for Belgian source income1117. This limited number of treaties and the fact that 
sometimes the clause was inserted upon request of the other State show that treaty shopping is not 
a major concern to Belgium. In addition, Belgium has a policy of not entering into tax treaties 
with tax havens and countries with preferential tax regimes1118 and to occasionally apply an 
exclusion- approach where it enters into a treaty with a State that provides preferential tax 
regimes to some types of taxpayers1119. Roughly speaking the “Limitation of Benefits”- clauses 
can be divided into two groups: (i) clauses that apply to specific items of income only (in essence 
or all some passive types of income and capital gains) and (ii) those applying to all types of 
income. Hereafter, the relevant treaties are discussed in a chronological order. The purpose of the 
discussion is only to clarify to what extent those treaties adopt the aforementioned OECD 
recommendations, not to go into a detailed analysis of the interpretation and application issues to 
which those provisions may give rise in practice. To my knowledge, the provisions do not give 
rise to serious practical difficulties. 

                                                      
1116 The proposed provision reads as follows: “The provisions of this Article shall not apply if it was the main purpose 
or one of the main purposes of any person concerned with the creation or assignment of the [Article 10 :” shares or 
other rights”; Article 11 : “debt-claim”; Articles 12 and 21 :” rights”] in respect of which the [Article 21 :” income”] 
is paid to take advantage of this Article by means of that creation or assignment”. 
1117 Or ten if one considers Art. 5 of the Protocol of the Belgium/Turkey treaty to be a “Limitation on Benefit”-clause 
(see margin no. 486). Art. 10 (3) (d) of the UK/Belgian treaty contains on a “Limitation on Benefit” provision 
concerning UK source income and claims for UK tax credit. As it does not concern Belgian source income is not 
further considered. 
1118 However, in recent years that policy is not so firm anymore. See treaties with Hong Kong (2003); San Marino 
(2006); Macao (2006); Seychelles (2006); Singapore (2006). 
1119 The most notable example is of course the exclusion of Luxembourg 1929 holdings from the personal scope of the 
Belgium/Luxembourg treaty. However, in 1989 the competent authorities agreed to limit the exclusion to investment 
income derived by Belgian residents from such holdings (Circular Letter, Ci. R9 Lux 380 465, Bull. Bel, 1989, 2343). 
Other examples are the exclusion of Canadian investment companies controlled by non-residents  from the 
Belgium/Canada treaty (Art. 27 (4)) and of certain Cypriot residents enjoying a privileged tax regime (Art. 29 (3) 
Belgium/Cyprus treaty).  
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7.2.2.1. Belgium/Switzerland tax treaty 
 
513. In 1962 Switzerland enacted unilaterally a Decree to prevent the improper use of its tax 
treaties by, inter alia, foreign controlled Swiss companies taking advantage of the combined 
effect of the favorable Swiss domestic tax rules and the treaty benefits. The Decree purports to 
protect the interests of Switzerland’s treaty partner where that State is the source country of 
income derived by Swiss resident companies (see supra 4.2.7). The provisions of the 1962 Decree 
have been incorporated with a few modifications in Art. 22 of the Belgium/Switzerland tax 
treaty1120. Since they have become treaty law they apply now reciprocally to residents of 
Switzerland deriving Belgian source income and vice versa. At the same time the treaty rule is 
narrower (as it only applies to dividends, interest and royalties) and broader than the provisions of 
the Decree (as it provides that, even if the provisions of the Decree are satisfied, treaty relief will 
only be available to Belgian source interest and royalties if such income is subject to ordinary 
taxation at the Swiss cantonal level). The treaty provision adopts a “channel”-approach which is 
very similar to the one suggested by the OECD Commentary and a “subject to tax”-test1121. It is 
supplemented by a thin capitalization rule and a provision requiring the interest on debt-claims to 
be at “arm’s length”. Unlike the aforementioned passages of the OECD Commentary on Art. 1 
which are concerned only with treaty shopping by conduit companies, the Decree and thus the 
treaty are also concerned with improper use of tax treaties by Swiss base companies. Such 
explains the presence of Art. 22 (1) (e) requiring the Swiss company to distribute at least 25% of 
the Belgian source income as dividends. The Swiss Decree has been criticized for applying only 
“hard and fast” -objective tests and not to take account of bona fide situations. Accordingly, it is 
not a surprise that the Belgium/Switzerland treaty does not provide for any bona fide safe harbour 
provisions. To address this criticism, the Circular implementing the Swiss Decree has been 

                                                      
1120 Article 22 (Prevention of abuse of the Convention) provides :  
“1. A legal entity which is a resident of a Contracting State, and in which persons who are not residents of that State 
have, directly or indirectly, a substantial interest in the form of a participation, or otherwise, may only claim the tax 
reductions provided for in Articles 10, 11 and 12 with respect to dividends, interest, and royalties, derived from sources 
in the other Contracting State, where: 
(a) the interest-bearing debts to persons who are not residents of the first-mentioned State are not higher than six times 
the equity capital and reserves; this condition shall not apply to banks of both Contracting States; 
(b) the interest paid on loans contracted with such persons is not paid at a higher rate than the normal interest rate; 
the normal interest rate means: 
(1) in Belgium: the legal rate of interest permitted as professional charges; 
(2) in Switzerland: the average interest rate on debentures issued by the Swiss Confederation plus two percentage 
points; 
(c) not more than 50 percent of the relevant income from sources in the other Contracting State is used to satisfy claims 
(interest, royalties, development, advertising, initial and travel expenses, depreciation on any kind of business asset 
including intangible assets, processes, etc.) by persons not resident in the first-mentioned State; 
(d) expenses connected with the relevant income derived from sources in the other Contracting State are met 
exclusively from such income; and 
(e) the corporation distributes at least 25 percent of the relevant income derived from sources in the other Contracting 
State. 
Additional measures already taken, or to be taken by one of the Contracting States, against abuse of the use of tax 
relief relating to tax withheld at source in the other Contracting State, shall not be prejudiced hereby. 
2. Even where a legal entity, being a resident of Switzerland, in which persons who are not residents of Switzerland 
have, directly or indirectly, a substantial interest in the form of a participation or otherwise, fulfills the conditions laid 
down in paragraph 1 it may only claim the reductions of taxes which Belgium levies on interest or royalties which it 
derives from Belgian sources if such interest or royalties are subject, in the canton in which such legal entity has its 
seat, to the cantonal tax on income in the same or similar way as is provided in relation to the Federal Defence Tax”. 
For further readings on Art. 22 of the Belgium/Switzerland treaty, see Kelley, P., Lagae, J.P., The Belgian-Swiss 
Income Tax Treaty – An Analysis of its Principal Features, Intertax, 1980, 153 et seq.. 
1121 The OECD Commentary recognizes that the anti-channeling provision is based on the Swiss provision (OECD 
Commentary, Art. 1, § 18).  
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revised in 1998 and 2001 (see 7.2.4). However, the “Limitation of Benefits”- provisions included 
in Swiss treaties prevail over the Decree (as amended) and are therefore not affected by the 
amendments1122.   
 
7.2.2.2. Belgium/US tax treaty 
 
514. In 1987 the Belgium/US treaty was amended by a Protocol that, amongst others, added Art. 
12 A (a US style –“Limitation of Benefits”-clause) to the treaty1123. The provision is partly based 
on the “Limitation of Benefits” – provision of Art. 16 the 1981 US Model, which is less far 
reaching than the comprehensive provision included in Art. 22 of the 2006 US Model and in § 20 
of the OECD Commentary on Art.11124. The provision of the Belgium/US treaty is far less 
sophisticated than some of the “Limitation on Benefits”-clauses that the US incorporated in its 
treaties around the same period (see e.g. Art. 26 of the 1992 US/Netherlands treaty), which 
authors have called to be of “a mind-boggling complexity”1125. The Belgium/US treaty has just 
been renegotiated and the new treaty provides for a much more comprehensive “Limitation of 

                                                      
1122 Hull, H., Teuscher, H., Treaty Relief in Switzerland on Outbound Investment, Bull. I.B.F.D., 2001, 53; Reinarz, P., 
Revised Swiss Anti-Treaty Shopping Rules, Bull. I.B.F.D., 1999, 117.  
1123 Article 12A (Limitation on benefits) of the Belgium/US treaty: “1. A person (other than an individual) which is a 
resident of a Contracting State and derives dividends, interest or royalties from the other Contracting State shall not be 
entitled under Articles 10 (Dividends), 11 (Interest) or 12 (Royalties) to relief from taxation in that other Contracting 
State unless: 
(a) both of the following conditions are satisfied: 
(i) more than 50 percent of the beneficial interest in such person (or in the case of a company, more than 50 percent of 
the number of shares of each class of the company's shares) is owned, directly or indirectly, by one or more individual 
residents of one of the Contracting States, one of the Contracting States or its political subdivisions or local 
authorities, or citizens of the United States; and 
(ii) more than 50 percent of the gross income of such person is not used, directly or indirectly, to meet liabilities for 
interest or royalties to persons who are not residents of one of the Contracting States, one of the Contracting States or 
its political subdivisions or local authorities, or citizens of the United States; or 
(b) the dividends, interest or royalties derived from the other Contracting State are derived in connection with, or are 
incidental to, the active conduct by such person of a trade or business in the first-mentioned State (other than a 
business the principal activities of which are making or managing investments in the other Contracting State); or 
(c) the person deriving the dividends, interest or royalties is a resident of a Contracting State either in whose principal 
class of shares there is substantial and regular trading on a recognized securities exchange, or more than 50 percent of 
whose shares of each class is owned by a resident of that Contracting State in whose principal class of shares there is 
such substantial and regular trading on a recognized securities exchange. 
2. For purposes of subparagraph 1(a)(ii), the term "gross income" means : 
(a) in the case of the United States, gross income as defined under the Internal Revenue Code of 1986, as may be 
amended from time to time, without regard to the geographic source of the income; 
(b) in the case of Belgium, gross receipts, or where an enterprise is engaged in a business which includes the 
manufacture or production of goods, gross receipts reduced by the direct costs of labor and materials attributable to 
such manufacture or production and paid or payable out of such receipts. 
3. For purposes of subparagraph 1(c), the term "recognized securities exchange" means: 
(a) the NASDAQ System owned by the National Association of Securities Dealers, Inc. and any stock exchange 
registered with the Securities and Exchange Commission as a national securities exchange for purposes of the 
Securities Exchange Act of 1934; 
(b) the Belgium stock exchanges; and 
(c) any other securities exchange agreed upon by the competent authorities of the Contracting States”. 
For further discussion see Hinnekens, L., The application of anti-treaty shopping provisions to Belgian co-ordination 
centers, Intertax, 1989, 350 et seq.; Hinnekens, L., Het protocol tot wijziging van het dubbelbelastingverdrag tussen 
België en de V.S.A., A.F.T., 1989, 68-73 and 91-101. 
1124 For a comparison between the “Limitation on Benefits”-provisions in the 1981 and 1996 US Model and a 
discussion thereof, see Doernberg, R., van Raad, K., The 1996 United States Model Income Tax Convention, Kluwer 
Law International, 1997, 168-185.  
1125 For a discussion see e.g. van Weeghel, S., Improper Use of Tax Treaties, Kluwer Law International, 1998, 224-238; 
Bennett, M., et alia, The 1992 United States-Netherlands Tax Convention, Kluwer, 1993, 50-68. 
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Benefits”-clause closely following the provision of the 2006 US Model. As it is not yet in force, it 
is not discussed here. 
 
515. The Limitation on Benefits”- provision in the current treaty adopts a “channeling”-approach 
combining an ownership requirement and a base erosion-test1126. The ownership-test of the treaty 
requires a 50% beneficial interest. Ownership is defined in terms of beneficial interest held by 
residents of both Contracting States (or US citizens) and it is not restricted to beneficial interests 
held by individuals. The base erosion-test included in the treaty has regard only to interest and 
royalty payments made by the company claiming treaty relief to third State residents, while Art. 
22 of the US Model applies to deductible payments used to meet all sorts of liabilities towards 
third State residents. It differs from the provision proposed in § 17 of the Commentary on Art. 1 
as the latter concerns payments made to the same persons as those controlling the conduit 
company (see supra 7.2.1.4). The “Limitation on Benefits”-clause provides for two types of bona 
fide provisions (safe harbour rules), i.e. a stock exchange-test (so appearing in the US Model and 
also recommended by the OECD Commentary ) and an “active conduct of trade or business”-test 
which is also included in the US Model and is a variant of the activity-provision recommended by 
the OECD Commentary (see supra 7.2.1.5.). The Belgium/US treaty does not provide for an 
alternative relief provision or a so-called “derivative benefits”-test (see supra 7.2.1.5). As a result, 
a US company which does not pass the base erosion-test, nor any of the two safe harbour-tests, 
but which is controlled by e.g. a company based in an EC-Member State, is not able to claim 
withholding tax relief in Belgium. However, had the EC-based company owned the shareholding 
in the Belgian company directly, it would have been entitled to an exemption from Belgian 
withholding tax under the provisions of the EC-Parent/Subsidiary Directive or Interest & Royalty 
Directive. Accordingly, the interposition of the US company cannot be said to be motivated by 
the aim to avoid Belgian withholding tax and still the US company is denied tax relief in 
Belgium. Of course, the US treaty precedes both Directives and cannot be blamed for not taking 
into consideration such evolving rules. The new Belgium/US treaty, in line with a number of 
existing US treaties, provides for an alternative relief provision and offers treaty relief not only 
where the third State residents controlling the US interposed company can claim relief in Belgium 
where there is a treaty in force between Belgium and their State of residence that offers relief that 
is as advantageous as under the Belgium/US treaty but also where they can claim such relief 
under the provisions of EC-Directives1127.   
 
7.2.2.3. Belgium/Spain tax treaty 
 
516. Art. 2 of the Protocol to the Belgium/Spain treaty provides that, notwithstanding the 
provisions of Art. 10-13, the source State shall not provide relief if dividends, interest, royalties 
or capital gains are derived by a company which is a resident of the other Contracting State, 
where persons who are not residents of that other State hold, directly or indirectly, more than 50% 
of the capital of that company. This is a”look through”-provision denying treaty relief in Belgium 
(as the source State) to a Spanish resident company that is controlled by non-residents of Spain. 
The OECD recommends such a provision in case of treaties with States that impose little or no 
tax (see supra 7.2.1.1). It is surprising to find such a provision in a treaty between Spain and 
Belgium as both countries are not particularly known as tax havens. Fortunately, the radical 
effects of the provision are mitigated by a bone fide activity- carve out. The provision does not 
apply if the company shows that it performs in its residence State substantial trade or business 
                                                      
1126 The OECD Commentary recognizes that the anti-channeling provision is based on the US provision (OECD 
Commentary, Art. 1, § 18). 
1127 E.g. US treaties with UK, Denmark, Ireland, Switzerland, Luxembourg and the Netherlands (as amended by the 
2004 Protocol, see Van der Weijden, M. Doets, M., The New Protocol to the Netherlands/United States Tax Treaty, 
Bull. I.B.F.D., 2004, 304). 
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activities, not being activities consisting principally of holding or managing shares or other 
business property. The effect of the provision is that pure holding companies or companies the 
activities of which consist only of managing intangibles are denied treaty relief in the source 
State. It is uncertain whether the term “trade or business“ also envisages companies that engage 
in financing activities. And if so, what conditions must be fulfilled (e.g. intra group or extra group 
activities; substance in terms of outstanding loans and assets; personnel etc.) for the trade or 
business activity to be “substantial”? Under Belgian law, any company that is subject to 
corporate tax carries on an enterprise or activities of a profit nature (see margin no. 424). So, from 
a Belgian perspective arguably every company is engaged in a trade or business. The axiomatic 
fulfillment of the condition from a Belgian law perspective does obviously not square with the 
purpose of the provision. Also, if treaty relief in Belgium as a source State is at stake, the 
unilateral intentions of Belgium are not relevant. What matters is the common intention of both 
States. A good faith interpretation requires one to give a treaty provision and interpretation that 
leads to it having a meaningful effect (see margin no. 18). In the absence of a Joint Explanatory 
Memorandum it is not known how both States construe the provision. As is discussed in Part 
Four the provision is problematic from an EC-law perspective (see Part Four, 5.5.2.1.).  
 
7.2.2.4. Belgium/Estonia; Latvia; Lithuania and Taiwan tax treaties 
 
517. The treaties with the Baltic States and with Taiwan include an anti-abuse provision adopting 
a “main purpose”- test as suggested in § 21.4 of the Commentary (see supra 7.2.1.7)1128. 
However, the provision is broader than the one proposed in the Commentary as it applies to all 
types of income derived from the source State. Also, the provision in the three treaties with the 
Baltic States clearly lies the burden of proof with the tax authorities (whereas the OECD’s sample 
clause is less clear as to who carries the burden of proof). According to the provision a person 
resident of a Contracting State who derives income from the other Contracting State is not 
entitled to relief in the source State if it was the main purpose or one of the main purposes of any 
person concerned with the creation or assignment of such item of income to take advantage of the 
provisions of this Convention. In the treaties with the Baltic States it is added that in making such 
a determination of the taxpayer’s intention, the competent authorities shall be entitled to consider, 
among other factors, the amount and nature of the income; the circumstances in which the income 
was derived; the identity and residence of the persons who in law or in fact, directly or indirectly, 
control or beneficially own (i) the income or (ii) the persons who are resident(s) of the 
Contracting State(s) and who are concerned with the payment or receipt of such income and – 
empathically – (iii) the real intentions of the parties. 
 
7.2.2.5. Belgium/Canada tax treaty 
 
518. Under the Belgium/Canada treaty interest is subject to withholding at either 0% or 10% 
(depending upon the type of debt-claim) and royalties to withholding at either 0% or 10% 
(depending upon the type of royalty). However, Art. 27 (6) of the treaty denies a company such 
relief in the source State with respect to interest and royalties arising there where: (a) such interest 
or royalties are received by a company resident in the other Contracting State and one or more 
persons not resident in that State hold directly or indirectly, through one or more companies or 
otherwise, at least 50% of the capital of such company and, directly or indirectly, exercise the 
management of, or control such company; and (b) such interest or royalties are not subject to tax 
in the other State under the ordinary rules of its tax law. In that case, the source State may levy 
tax at 15% (interest) or 10% (royalties). This provision is a combination of a “look through” and a 
“subject to tax”- rule and realizes far better the objective of a “look through”-provision as set 
                                                      
1128 Art. 28 Belgium/Estonia treaty; Art. 29 Belgium/Latvia and Lithuania treaties; Art. 27 Belgium/Taiwan treaty. 
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forth in § 14 of the Commentary as the one included in the Belgium/Spain treaty (see 7.2.2.3). It 
clearly targets at Belgian coordination centers controlled by non-Belgian residents that derive the 
pertinent income from Canada. The Protocol (Art. 6) supplements this provision by a safe harbor 
rule that is a combination of a general bona fide and a fat capitalization provision1129. The anti-
avoidance provision does not apply if: (a) the participation in the capital of the company 
receiving the interest or the royalties was made for bona fide commercial or financial reasons, and 
(b) at the end of the taxation year or the taxable period concerned, the paid-up capital and the 
taxed retained earnings of the company receiving the interest or the royalties do not exceed 33 % 
of its debt1130. 
 
7.2.2.6. Belgian/Venezuela Tax Treaty 
 
519. The treaty with Venezuela provides for a (unilateral) general “subject to tax”-clause 
according to which Belgium does not give any relief for Belgian source income if that income 
under Venezuela’s territorial tax system is not taxed in Venezuela. It is not certain that this clause 
has any practical effect today as according to my information Venezuela does not adopt a 
territorial tax system1131. 
 
7.2.2.7. Relationship between the “Beneficial ownership”-requirement and the 
“Limitation of Benefits”-provisions 
 
520. Under the Belgian treaties with the US; Spain; the three Baltic States, Taiwan; Canada and 
Venezuela, relief in the source State is subject to the condition that the recipient of the pertinent 
income is a resident of the other State and the beneficial owner of the income and such treaties 
further include a “Limitation on Benefits”- provision. The question may be raised how the 
“Limitation on Benefits”- provision interacts with the ”beneficial ownership”-limitation. The 
answer is that the two measures apply concomitantly. The “Limitation on Benefits”- clause must 
be seen as further narrowing down the type of residents and of beneficial owners of the income 
eligible for treaty benefits. In other words, one must first apply the “beneficial ownership”-test 
and if it has been determined that the beneficial owner is a resident of the other Contracting State, 
one must further apply the (mechanical) tests (and exceptions thereto) of the “Limitation on 
Benefits”-clause to see whether that person is a “bona fide” resident of the other State and/or has 
a sufficient business purpose for the transaction to avail itself of relief in the source State1132. 
Such follows from the terms of the “Limitation on Benefits“– clauses of the various treaties. Art. 
12 A of the Belgium/US treaty specifies that “dividends, interest or royalties from the other 
Contracting State shall not be entitled under Articles 10 (Dividends), 11 (Interest) or 12 
(Royalties) to relief from taxation in that other Contracting State unless (the conditions of the 
“Limitation on Benefits”-clause are satisfied, LDB)”1133. The reference to Art. 10-12 makes it 
clear that the “beneficial ownership”-test must be passed first. The “Limitation on Benefits”-
provision of the treaties with Spain and Canada (providing: “Notwithstanding the provisions of 
                                                      
1129 Fatly capitalized companies have low interest costs and are thus able to convert low taxed income (i.c; interest and 
royalties) into high dividends.  
1130 This provision resembles Art. 203 (2) BITC, a Belgian domestic law provision that provides for an exception to the 
exclusion of certain dividends from the Belgian participation exemption (see Part Two, 3.1.4.2.3) and has presumably 
been added at the request of Belgium. 
1131 Art. 22 Belgian/Venezuela treaty; Rohatgi, R., Basic International Taxation, 2nd edition, Vol. I : Principles, 
Richmond, 2006, 198. 
1132 du Toit, Ch., Beneficial Ownership of Royalties in Bilateral Tax Treaties, IBFD Publications, 1999, 156; 
Doernberg, R., van Raad, K., The 1996 United States Model Income Tax Convention, Kluwer Law International, 1997, 
173. 
1133 Only the Dividend-Article of the Belgian/US Treaty (which dats from 1970, but with respect to dividends has been 
amended in 1987), includes a “beneficial ownership”-requirement. 



 548

the above mentioned Articles (i.e. 10-13, LDB)” or “Notwithstanding the provisions of Art. 11 
(2) and (3) and 12 (2) and (3)”) leave no doubt either. The “Limitation on Benefits”-clause in the 
treaties with the Baltic States is confusing as there is no cross reference to the Art. 10-12 of the 
treaty (which is logic given the general nature of the clause, see supra 7.2.2.4.) and, according to 
the clause, one of the factors that must be considered to determine whether the taxpayer’s main 
purpose or one of the main purposes to enter into the transaction is the fact that the person 
receiving the income beneficially owns such income in law or in fact. It is odd that the question 
whether the recipient of the income is the beneficial owner thereof is included amongst the 
factors which are to be considered to determine the taxpayer’s intention as the two have nothing 
to do with each other, beneficial ownership being a question of who is the owner of the income 
which requires an entirely objective determination, not an inquiry into the taxpayer’s intentions 
(see margin no. 468). One expects a person who is not the beneficial owner of the income to be 
denied relief in the Source State. In such a case, there is no point to apply the “Limitation on 
Benefits”-clause. 
 
521. Of course, the more the source State gives a wide economic interpretation to the term 
“beneficial owner” allowing it to exclude broad categories of conduit companies, the less relevant 
becomes the application of the “Limitation on Benefits”-clause. The US is a good example. It 
considers that the two provisions serve a different purpose and require a different analysis. 
“Beneficial ownership” under the anti-conduit regulations focus primarily on the tax avoidance 
motives of the taxpayer (see margin no. 468). By contrast, the “Limitation on Benefits”-clause 
determines whether a resident of the other Contracting State who derives US source income has 
sufficient nexus to the other State or a real business purpose for the transaction to deserve treaty 
benefits, but do not require an investigation into the taxpayer’s intention because the mechanical 
tests set forth in the provision purport to avoid such as investigations (see margin no. 125). Thus, 
a resident of the other State receiving US source income may well pass the tests set forth in the 
“Limitation on Benefits”-clause, but still be denied treaty relief because he fails to pass the tests 
laid down in the conduit regulations. The opposite may be true as well1134. 
 
8. SUMMARY 
 
8.1. Do tax treaties include an inherent anti-abuse rule of general application or an 
interpretation principle according to which treaty benefits are not to be conferred in 
cases of abuse? 
 
522. In this study I have examined first whether tax treaties, and in particular the Belgian tax 
treaties, include an inherent anti-abuse rule of general application or an interpretation principle 
according to which treaty benefits should not be available to taxpayers that engage in transactions 
solely or mainly to claim those benefits. The results of this examination are as follows.    
 
The principal purpose of tax treaties is the development of international trade, business and 
investment through the elimination of double taxation. With a view to realize that objective tax 
treaties confer certain benefits (essentially tax relief in one of two Contracting States) to 
taxpayers. A taxpayer does not pursue a treaty objective if he enters into a transaction which does 
not or only very marginally contributes to the development of such international activity but 
which is only or predominantly motivated by the desire to derive treaty benefits (often in 
combination with advantageous provisions of domestic tax law). It is submitted that a taxpayer 
abuses a tax treaty if his sole or predominant motive to structure a transaction in a particular 
fashion is to avail himself of the benefits provided by the treaty –and thus to avoid the tax in one 
                                                      
1134 Walser, J., The Beneficial Ownership Concept in the OECD Model Convention, draft 18 July 1998, 19. 
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or both Contracting States - and the granting of those benefits in such circumstances would 
frustrate the object and purpose of the treaty provision of which the taxpayer seeks advantage. 
The prevention of tax avoidance, including abuse of the treaty, is generally not a stated objective 
of a tax treaty. However, that does not mean that tax treaties should be interpreted in a way that 
promotes or facilitates tax avoidance. Tax treaties should be construed in accordance with Art. 31 
VC to give effect to their object and purpose or those of the treaty provision that is allegedly 
abused. In this study this interpretation method has been called “purposive interpretation”. A 
purposive interpretation justifies a liberal construction of the terms of the treaty. Also Belgian tax 
treaties should be construed liberally to give effect to their object and purpose and in way that 
abuse of the treaty is not facilitated. This study does not share the thesis according to which 
Belgian tax treaties should be construed narrowly like Belgian domestic tax statutes because 
treaties form part of the Belgian domestic order once they are approved by Parliament. This 
position overlooks the fact that tax treaties are in the first place international agreements between 
States, the interpretation of which is governed by a different set of interpretation rules, i.e. those 
set forth in the VC and ratified by Belgium. The statute approving the treaty is not a normative 
but a formalistic provision and, hence, offers no legal basis to make use of the interpretation 
principles of domestic tax statutes to construe the treaty. However, any interpretation which for 
the purposes of giving effect to the object and purpose of the treaty (or of the relevant treaty 
provision) goes beyond what is expressed or reasonably implied in the terms of the treaty 
(“teleological interpretation”) - or in other words that lets the object and purpose of the treaty 
prevail over the meaning of its terms – is not in accordance with the interpretation rules of the 
VC. Thus, alleging that the purpose of the treaty is the prevention of tax avoidance (possibly by 
invoking the OECD’s guiding interpretation principle set forth in § 9.5 of the 2003 Commentary 
on Art. 1 OECD MC and the changes made to the Commentary to that effect) and thus that the 
treaty must always be construed to achieve that result is incorrect. Also, that argument is circular 
and insufficient. Tax authorities should come up with positive proof that the particular transaction 
frustrates the objectives of the provision of the treaty that the taxpayer allegedly abuses, as 
commonly intended by the Contracting States.  
 
523. Ascertaining the object and purpose of the relevant provisions of a tax treaty, the parties’ 
common intentions and their treaty policies is not an easy task. The first place to look at is the 
title and/or preamble and of course the operative provisions of the treaty. The VC permits broad 
recourse to extrinsic material. However, often material that falls within the “context” of the treaty 
in the meaning of Art. 31 (2) VC or that must be considered together with the “context” by virtue 
of Art. 31 (3) VC – such as joint Memoranda of Understanding; joint Technical Explanations; 
Exchange of Letters; mutual agreements - will be lacking. Also “travaux préparatoires” within 
the meaning of Art.32 VC will usually not be available. Therefore, the interpreter will very often 
have to turn to the OECD Commentary. In particular for treaties between OECD Member 
Countries and/or Associated Countries that follow the OECD MC, the Commentary current when 
the treaty was signed should be considered (to the extent not reserved or observed upon). 
Amplifying new Commentary, i.e. OECD Commentary published after conclusion of a given tax 
treaty that represents a fair and genuine interpretation of the OECD MC which clearly arises from 
the terms of the OECD MC and which does not conflict with the current Commentary should be 
given weight for purposes of interpreting an earlier treaty together with the text of that treaty, its 
context and the other material referred to in Art. 31-32 VC. It is, however, not the OECD that sets 
the intentions and treaty policies of its Member Countries. In the end each State determines its 
own policy and such policy may vary from treaty to treaty and evolve over time. One must thus 
ascertain that the policies expressed in the OECD Commentary are continued on a bilateral basis 
in a particular treaty. An attempt has been made to determine Belgium’s policy towards treaty 
abuse. The conclusion is that Belgium applies a permissive policy towards treaty shopping. 
Because of the encouragement by the Belgian MoF to use the Belgium/ Hong Kong treaty for the 
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purpose of avoiding Belgian source tax by third State investors and because of recent 
developments in Belgium’s treaty policy (Belgium concluded several treaties with low tax 
jurisdictions) and domestic law (reducing the withholding tax to 0% on intra-group dividends 
paid to parent companies in treaty countries) it may become more difficult for Belgium to argue 
against the shopping of its tax treaties. As to structures set up to achieve a tax exemption in the 
two Contracting States, this study submits that in the absence of specific “subject to tax”-clauses 
or other provisions to that effect in the treaty, it cannot be argued that the Contracting States have 
concretized a common intention to prevent double non-taxation in the terms of the treaty. In such 
a case, the prevention of double non-taxation is not a treaty objective and a taxpayer organizing 
his affairs to realize an exemption in both States does not contravene the treaty’s object and 
purpose and hence does not abuse the treaty. A contrary interpretation is not supported by the 
interpretation rules of the VC. Finally, the study submits that an interpretation of the treaty with a 
view to prevent its abuse that leads to unresolved double taxation should not be endorsed as it 
defeats the treaty’s primary objective. 
 
524. The study thus comes to the conclusion that the interpretation rules set forth in Art. 31-32 
VC permit the conclusion that treaty benefits should not be conferred in case of abuse of the 
treaty. The conclusion is, however, not based on the transportation of the abuse of rights-doctrine 
as existing in international public law, to the forum of domestic law. Art. 26 VC – which is a rule 
of international public law that governs relations between States – offers no ground for a State to 
deny a taxpayer the benefits of the treaty on grounds of alleged abuse. Tax treaty abuse by 
taxpayers does not arise at the level of international law but at the level of domestic law where 
taxpayers operate. The conclusion is also not based on the existence of a universally accepted 
anti-abuse rule applicable to tax treaties as a general principle of international public law under 
Art.38 (1) (c) of the Statute of the ICJ. There are too many principle and practical objections to 
conclude to the existence of such a universally accepted anti-abuse rule, the most important one 
being that the practices in the various States (legislature, tax authorities and Courts) are still too 
inhomogeneous to formulate such universally accepted standard. An analysis of the case law of 
ten jurisdictions has shown that only recently in 2005 a Swiss Court has recognized the existence 
of such a general principle for the first time to a case of alleged treaty abuse. However, the Court 
made a questionable application of Art. 26 VC and of the interpretation rules of Art. 31-32 VC. 
Although the facts of the case were very similar and although the sources of law and interpretive 
materials used in both cases were the same, the Swiss judgment is contradicted by a decision of 
the Canadian Tax Court in 2006. 
 
8.2. The relationship between national anti-avoidance measures and tax treaties 
(general) 
 
525. In 2003 the OECD Commentary on Art. 1 has been changed and it now states in 
unambiguous terms that there can be no conflict between domestic anti-avoidance measures 
(whether enacted by statute or judicially developed) and tax treaties. The justification given for 
that position is that (i) many States consider an abuse of their tax treaties as an abuse of their 
domestic tax law because tax is ultimately imposed under the provisions of domestic tax law as 
restricted by the treaty; (ii) domestic anti-avoidance rules are part of the basic rules for 
determining the facts that give rise to tax liability; (iii) such rules are not addressed in tax treaties 
and therefore not affected by them. Although this study admits that the contrary position 
expressed in the earlier Commentaries and based on the principle of “pacta sunt servanda” (i.e. 
that to be effective the application of domestic anti-avoidance measures are to be preserved in the 
treaty), was open to question, it submits that the current OECD position and its sweeping 
generalization are even more questionable. Generally it can be said that the 2003 Commentary 
completely ignores that the answer to the question whether domestic anti-avoidance measures can 
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apply to prevent treaty abuse is determined by the scope and effects of the domestic measure; the 
wording of treaty provision that is allegedly abused and its object and purpose and the 
relationship between domestic law and international law in the constitutional framework of the 
given State. It is impossible to summarize briefly the many issues that arise under the new 
Commentary in this respect and reference is made to the discussion sub margin nos. 154-166. The 
following are the most important ones. First, the Commentary suggests that States applying 
domestic anti-abuse measures to prevent abuse of their tax treaties should not be concerned with 
treaty interpretation. This view is not shared in this study. The result of a recharacterization of a 
transaction or the income derived from it or of a redetermination of the taxpayer etc. following 
from the application of the domestic anti-avoidance measure can only be given effect under the 
treaty if that result is supported by the terms of the treaty provisions, construed in their context 
and against their object and purpose and those of the treaty as a whole as intended by the 
Contracting States. This is a matter of interpretation of the treaty in good faith. This conclusion 
also shows how artificial the distinction is, as made in the Commentary, between States for which 
treaty abuse is an issue of abuse of domestic law and States for which abuse of the treaty is to be 
resolved by the interpretation of the treaty itself. Secondly, the OECD’s unqualified conclusion 
that domestic anti-avoidance measures are unaffected by tax treaties is incorrect. An abuse of a 
tax treaty is to be characterized as an abuse of domestic tax law because a tax treaty is part of the 
law of the States that entered into the treaty. It is true that if a taxpayer attempts to reduce his tax 
burden in a given State by applying a tax treaty in an allegedly abusive manner, the taxpayer 
abuses one or more provisions belonging to the law of that State. Such abuse can therefore be 
countered by applying the domestic anti-avoidance measures of that State. However, this does not 
mean that there can be no conflict between the domestic measure and the tax treaty. Whether a 
domestic anti-avoidance measure has effect for treaty purposes is a matter of determining the 
scope and effect of the domestic measure and of proper interpretation of the terms of the treaty to 
find out whether the result obtained under domestic law is in accordance with the common 
intention of the Contracting States as expressed or reasonably implied in the treaty terms. Thirdly, 
the OECD’s position that domestic anti-avoidance measures are domestic tax rules which 
determine the facts which give rise to the tax liability is open to question. This point of view is 
e.g. not correct for the Belgian GAAR. Under the Belgian GAAR the facts are found under the 
ordinary rules of evidence. If the tax authorities under such rules establish that the legal 
characterization given by the taxpayer to an act is tax driven, the GAAR allows a 
recharacterization of that act. However, the tax is assessed under the substantive provision of the 
BITC which the taxpayer’s characterization sought to circumvent. Under CFC-legislation and a 
provision like Art. 344 (2) BITC the facts are completely ignored and tax is imposed regardless of 
what happens in reality. Other anti-avoidance provisions (e.g. those relating to the Belgian 
participation exemption) leave the facts unchanged but simply deny tax benefits that would 
normally be associated with such facts. Fourthly, the Commentary allows a State to apply its 
domestic anti-avoidance measures to counter arrangements which it considers to be abusive under 
its domestic law, even though that arrangement would not be considered to be abusive under the 
laws of the other State. This position disregards the principle of reciprocity, one of the 
fundamental cornerstones on which each tax treaty is built, and moves away from the uniform 
application and interpretation of tax treaties. Fifthly, the Commentary does not satisfactorily 
resolve the question of how double taxation is to be relieved where a State has applied its 
domestic anti-abuse measure. It is submitted that the measure should not be applied if double 
taxation is not eliminated as it frustrates the primary objective of the treaty. Sixthly, this study 
does not share the view expressed in the Commentary that, notwithstanding the fact that certain 
treaty abuse is tackled by a specific anti-avoidance rule included in the treaty itself, such abuse 
can still also be countered by domestic measures. It is submitted that the treaty provision is a lex 
specialis that expresses the common intention of the Contracting States as to what they consider 
to be treaty abuse and how it is to be handled. Such advocates against the application of more far 
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reaching domestic anti-avoidance measures as this jeopardizes the common interpretation and 
application of the treaty. Finally, in view of the fact that the Commentary has completely been 
reversed since 1977, the many observations recorded on the 2003 Commentary and the fact that 
the current Commentary is not free from criticism, treaties entered into prior to 2003 (in particular 
those between OECD Member Countries) should not be interpreted according to the 2003 
Commentary. That means that where such treaties have not expressly preserved the application of 
domestic anti-avoidance measures, the States did not have the common intention to apply such 
measures to alleged treaty abuses and that treaty benefits are to be conferred if the outcome of the 
domestic anti-avoidance measure is not supported by the terms of the treaty.  
 
526. Case law does not show a consistent position on the fundamental question whether domestic 
anti-avoidance provisions and judicial doctrines are compatible with the treaty engagements of 
the Contracting State applying such measures. Courts in Finland, Austria, Switzerland, the USA, 
Germany and Canada (but the latter not unanimously and only once in an obiter dictum) see no 
difficulty in applying such measures to perceived abuses of tax treaties. In some of those 
decisions Courts have made it clear that they come to such conclusion to prevent the frustration of 
the object and purpose of the treaty provisions that were allegedly abused. Often Courts have 
thereby engaged in a teleological interpretation over and above the ordinary meaning of the terms 
of the treaty. To support this teleological interpretation Courts developed the questionable 
practice of relying on the 2003 OECD Commentary to construe provisions of treaties that have 
been negotiated on the basis of earlier and different Commentary and such even with respect to 
transactions executed when only the earlier Commentary was public. The most recent decision of 
the Canadian Tax Court (2006) contradicts a dictum in an earlier decision of the same Court 
(1997). According to the 2006 judgment treaty shopping in itself is not an abuse of the treaty and 
a treaty can not be interpreted to prevent its abuse if there is no support for this interpretation in 
the terms of the treaty. To find out whether the result obtained under the “fraus legis”-doctrine is 
to be upheld for treaty purposes, the Dutch Supreme Court engages in a search for the common 
intention of the Contracting States in the text of the treaty and the explanations of both treaty 
partners given upon conclusion of the treaty or later. Courts in France and Belgium relied on the 
text of the treaty as being the authentic expression of the parties’ common intention and found the 
result obtained under the domestic anti-avoidance measure to be inconsistent with the treaty 
language. The objectives of the relevant treaty provisions were found to be clearly expressed in 
the terms of such provisions and prevailed over an alleged (and sometimes unproven) purpose of 
prevention of tax avoidance or evasion.  
 
In reaching their conclusion that treaties do not prevent the use of national anti-abuse measures to 
prevent treaty abuse or that treaties must as much as possible be construed to prevent their abuse, 
Courts (in particular in Austria, Finland, Switzerland and Canada (partim)) have developed a 
practice of self-reference. This is worrying as it is in essence based on “State practices” set forth 
in the OECD Commentary on Art. 1 (and the 2003 Commentary in particular). However, such 
Commentary must be used with great caution. It is a non binding source of interpretation. It is 
prepared by the MoFs of the various OECD Member Countries. It is not free from criticism and 6 
out of 30 Member States have recorded observations on that specific part of it. When it comes to 
interpreting tax treaties because of subsequent actions of States undertaken outside normal 
democratic control that affect the rights of taxpayers (e.g. actions within the OECD leading to 
important changes to the Commentary and affecting the interpretation of existing treaties) one 
must apply the rules of interpretation of the VC with a certain reservation. These rules have been 
designed to interpret agreements between States. Although tax treaties are agreements between 
States, their interpretation is in essence concerned with the determination of the rights and 
obligations conferred by those treaties on taxpayers. A subsequent State practice is only one of 
the authentic elements of interpretation in addition to the text and the context of the treaty; its 
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object and purpose and the other material enumerated in Art. 31 (3) VC. There is only a 
subsequent State practice within Art. 31 (3) (b) VC if States have reached an agreement on the 
interpretation of the treaty and if that agreement is reasonably supported by the terms of the 
treaty. Also, a change in the Commentary does not necessarily evidence a State practice of a 
particular OECD Member Country. 
 
8.3. The relationship between national anti-avoidance measures and tax treaties 
(Belgium) 
 
527. Belgium’s official position is that its anti-avoidance measures are not contrary to its treaty 
obligations and do not need to be confirmed in its treaties to be enforceable. However, its policy 
is inconsistent as it has a limited practice (7 out of 80 treaties in force) of preserving the 
application of its domestic anti-avoidance provisions to treaty situations. Also, it is not 
understood why Belgium resumes this practice in recent treaties at a time that the OECD 
Commentary has been amended to say that such safeguarding clauses are unnecessary. This 
invites the argument that treaties omitting safeguarding clauses do not permit the application of 
the Belgian anti-avoidance measures or at least that they include provisions which conflict with 
such measures. Whether this can be successfully argued depends upon several factors. In view of 
the fact that most Belgian anti-avoidance provisions were enacted in the early 1990s, the 
argument is strongest for Belgian treaties concluded with OECD Member Countries after 1990 
and before 2003. 
 
528. Because of the prevailing strict interpretation of Belgian domestic tax statutes, there will be 
few cases where the Belgian GAAR will apply and this ensures that few cases of potential 
inconsistencies between the GAAR and Belgian tax treaties will arise. This study argues that a 
premeditated sale and repurchase of minority shares to avoid Belgian withholding tax could be 
challenged under the GAAR and Belgian tax treaties. It also submits that the Belgian tax 
authorities can apply an “all facts and circumstances”-test under the GAAR to recharacterize 
purported debt into equity and that the result of that recharacterization squares with the object and 
purpose of Art. 9 (1) and 10 (3) OECD MC as in that case the lender in reality assumes a 
shareholders’ risk. The ostensible interest paid on the purported debt is then a dividend for treaty 
purposes. Although there is French Supreme Court case law to the contrary, the study submits 
that the wording of Art. 9 (1) OECD is sufficiently wide to include the result of such a 
recharacterization of debt in equity within the terms of Art. 9 (1) and that such result is consistent 
with the aims of the OECD MC. To be in accordance with Art. 9 (1) OECD the tax authorities 
should also provide evidence that an independent financier would not provide funding under the 
given circumstances. On the other hand, the study submits that in view of the wording and the 
context of the Belgium/Netherlands treaty (Joint Explanatory Memorandum) Belgium may be 
unable to apply the GAAR to deny relief of withholding tax to a conduit financing arrangement 
involving a Dutch interposed company. 
 
529. An examination of the various specific domestic anti-avoidance provisions targeting at thin 
capitalization or excessive interest payments leads to the following conclusions. The most 
problematic provision is Art. 18, 4° BITC to the extent that interest is recharacterized as a 
dividend under the automatically applicable and irreversible 1:1 debt/equity ratio. Such 
recharacterization will in most instances conflict with the “arm’s length”-requirement set forth in 
Art. 9 (1) OECD MC. The recharacterization of excessive interest as a dividend paid on debt 
failing to meet the 1:1 ratio has no effect for purposes of Art. 10 and 11 OECD MC. As the 
income is not derived from “another corporate right” as required by Art. 10 (3) OECD MC, such 
interest remains subject to interest withholding tax under Art. 11. However, in line with 
Belgium’s 1994 reservation on the OECD MC many Belgian tax treaties deviate from the OECD 
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MC and allow the levy of dividend withholding tax in such case. For older treaties based on 
Belgium’s 1977 reservation on the OECD MC, the recharacterization under Art.18, 4° BITC has 
no effect beyond the express terms of such treaties (i.e. interest paid by Belgian 
“personenvennootschappen” to partners), notwithstanding the subsequent changes in Belgian 
domestic tax and corporate law. To the extent that Art. 18, 4° BITC only applies to loans made by 
directors/companies that are not residents of Belgium and not to loans made by 
directors/companies that are residents of Belgium, it infringes the non-discrimination Art.24 (4) 
OECD MC where it leads to a profit adjustment beyond the “arm’s length”-standard. 
 
Transfer pricing rules increasing the taxpayer’s burden of proof or reversing it cannot be said to 
violate Art. 9 (1) OECD MC. However, to the extent that they are only applicable in case of 
payments made to non-residents such rules conflict with the non-discrimination requirement set 
forth in Art.24 (4) OECD MC because the deduction is not allowed under the same conditions as 
for payments made to residents. They also conflict with the non-discrimination principle set forth 
in Art.24 (5) OECD MC provided that the more burdensome rules of proof are caused by the fact 
that the company is controlled by non-residents. Although Art. 54 BITC increases the taxpayer’s 
burden of proof only in case of payments to non-residents (but independent from the fact that the 
Belgian payor is controlled by non-residents) it does not infringe the provisions of Art. 9 (1), nor 
of 24 (4) and (5) OECD MC because if the taxpayer fails to meet his burden of proof there is only 
a profit adjustment up to the “arm’s length”-standard. 
 
There are minor inconsistencies between the general transfer pricing rule of Art. 26 BITC and 
Art. 9 (1) OECD MC. They relate to the different personal scope (the scope of the treaty 
provision is narrower) and to the burden of proof resting on the tax authorities (the treaty requires 
proof of a causal relationship between the affiliation and the non-compliance with the “arm’s 
length”-test while the BITC does not). To the extent that profit adjustments in case of transactions 
between related enterprises only occur where the profit is shifted to non-residents there is prima 
facie a conflict with the non-discrimination rule set forth in Art. 24 (4) OECD MC. However, to 
the extent that under Art. 26 BITC profit is only adjusted up to the “arms length”-standard, 
taxpayers are not protected against such discrimination because of the “arm’s length”-exception 
entrenched in Art. 24 (4) OECD MC.  
 
530. CFC-legislation is a domestic income attribution rule. Income attribution is not addressed by 
tax treaties. However, it is not correct, as stated in the OECD Commentary, that income 
attribution rules are not affected by tax treaties. Because CFC-rules lead in substance to 
attribution and taxation of income to a taxpayer based in one Contracting State which has been 
earned by and is taxable to another taxpayer based in another Contracting State, which has the 
primary sovereign right unrestricted by the treaty to tax that income, the distributive provisions of 
the treaty may prevent the first State to extend its taxing rights under the CFC-legislation outside 
its jurisdiction. Tax treaties may therefore affect (i.e. restrict) domestic income attribution rules. 
Whether and to what extent that will be the case depends on the legislative technique used under 
domestic law. Such a conclusion is not very satisfactory, but seems to be unavoidable.  
 
The risk that CFC-legislation adopting the “entity”-method is held to be inconsistent with the 
OECD MC is more important than CFC-legislation adopting the “transactional”-method. And 
within the “entity method” the risk that CFC-legislation contravenes with a State’s treaty 
obligations is more important where such State applies a “transparency approach” and deem the 
shareholder to have earned the CFC-profit and attribute such profit to the shareholder than where 
it adopts the fiction of a deemed dividend distribution or taxes the shareholder on notional 
(fictitious) income computed merely by reference to the CFC-profits. These differences explain in 
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part that international case law does not show a homogeneous view on whether CFC-legislation 
complies with a State’s treaty obligations.  
 
Where a “transparency approach” is adopted and the profit of the CFC is attributed to the 
shareholder, a literal interpretation of Art. 7 (1), giving effect to the ordinary meaning of its 
terms, does not lead to the conclusion that the CFC-rule infringes Art. 7 (1). To attain that result, 
one must consider the essence and effects of the CFC-rule, which is the taxation by the State of 
the shareholder of the undistributed profit of the CFC, and ignore the formalistic argument that 
the assessment is not made against the CFC but against its shareholder. Art. 7 (1) is then 
construed more liberally to give effect to its object and purpose, i.e. that the income of the CFC is 
not taxed in the State of the shareholder if the CFC has no permanent establishment there as long 
as the income is not distributed and thus that juridical double taxation of the CFC income is 
avoided. The result of such interpretation is consistent with what is reasonably implied in the 
terms of Art. 7 (1), in particular if considered in their context because a strong point can be made 
that CFC-legislation contravenes the policy principles underlying several other OECD MC 
provisions (i.e. the provisions recognizing the separate legal existence of a parent and a subsidiary 
and the separate tax residence of a subsidiary; the principle of deferral and the prohibition of 
extra-territorial taxation). This was the interpretation method adopted and the result attained by 
the French Conseil d’Etat with respect to the then applicable French CFC-legislation. It is not 
certain that Courts in other jurisdictions will come to the same conclusion. In particular after the 
revision of the 2003 OECD Commentary, Courts may more easily accept that the prevention of 
tax avoidance is included amongst the tax treaty’s objective. Since a literal interpretation of Art. 7 
(1) arguably does not infringe the ordinary meaning of its terms, Courts may hold that CFC-
legislation is consistent with such ordinary meaning when considered in light of the treaty’s 
object and purpose to prevent tax avoidance.  
 
Where CFC-legislation characterizes the attributed income as a deemed dividend either Art. 10 or 
21 OECD MC is controlling depending upon the interpretation that one gives to the terms of 
those provision. In both instances the result is that the treaty does not restrict the taxing rights of 
the State of residence of the shareholder. Where the income attributed under CFC-legislation is an 
undetermined notional income, arguably no treaty issue arises or, if one arises, Art. 21 OECD 
MC is controlling and the taxing rights of the State enforcing the CFC-legislation are not 
restricted by the treaty. 
 
Recourse to fictitious income would then be the ultimate solution for a State to extend its taxing 
rights outside its own jurisdiction. Failing a textual argument based on the interpretation of the 
distributive or relieving provisions of the OECD MC (like where Art. 7 applies), the taxpayer is 
less well equipped to contest the CFC-rule. His arguments should be that the CFC-rule frustrates 
the object and purpose of Art. 10/21/23 OECD MC and some of the basic principles underlying 
the OECD MC and/or that the context of the treaty requires not to use the domestic law meaning 
of undefined treaty terms (i.e. the domestic fictions pursuant to which income is attributed to the 
taxpayer that did not earn it). To be successful the taxpayer should find the Court prepared to take 
account of the effect and objectives of the CFC-rule, to disregard any formalistic arguments and 
to undertake an interpretation of the treaty that goes beyond the literal meaning of the terms of 
Art. 10 or 21 OECD and to consider the treaty’s global objectives and underlying principles. If 
not, no point is made that the CFC-rule in substance taxes items of income which under the treaty 
are taxable only in the State of residence of the CFC as long as they are not actually distributed to 
the shareholder. The outcome of the dispute may be influenced by a number of other factors, such 
as whether the Court is amenable to (ambulatory) interpretation of undefined treaty terms 
according to domestic law; what weight the Court gives to the various conflicting treaty 
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objectives (allocation of taxing rights and avoidance of juridical double taxation v. prevention of 
tax avoidance) etc..  
 
In view of these conclusions a State adopting a “transparency”-approach”- under the “entity”-
method could be inclined to change its system and switch over to a “deemed dividend”-approach. 
To that effect, this State must enact a new attribution and timing fictions in its domestic law. 
Where a State, after a Court has ruled that its CFC-rule is in breach of Art. 7 (1) OECD MC, 
proceeds to such changes in domestic law to circumvent the unpleasant effects of that Court 
order, while it is bound by tax treaties following the OECD MC, it abuses its rights under Art. 3 
(2) OECD MC and does not perform its treaty obligations in good faith. Such intentional abuse of 
rights constitutes an infringement of Art. 26 and 27 VC. This State should not be allowed to 
enforce the new domestic law fiction. If it wants to preserve its CFC-rule it should renegotiate the 
treaty. 
 
In view of these uncertainties States that have enacted CFC-legislation (or consider doing it) are 
recommended to safeguard such rules in their tax treaties if they want to apply them to CFC’s 
based in treaty countries despite the views expressed in the OECD Commentary and the 
encouragements by the OECD Harmful Tax Competition Report to adopt such legislation. 
Alternatively, they could exclude countries with which they have concluded tax treaties from the 
scope of the CFC-rule. 
 
The technique used under Art. 344 (2) BITC is comparable to the “transactional method” applied 
by CFC-legislation. The fiction only allows the attribution of specified tainted income (i.e. the 
income produced by the transferred assets as if they had not been transferred). In view of the 
similarities between the underlying objectives and effects of both provisions, the answer to the 
question whether Art. 344 (2) BITC is consistent with Belgian tax treaties is to a great extent 
identical to the one given with respect to the relationship between CFC-legislation and tax 
treaties. However, it is submitted that in view of Belgium’s strong observation on the 2003 
OECD Commentary according to which CFC-legislation is incompatible with the OECD MC, 
Belgium should, under principles of good governance, never apply Art. 344 (2) BITC to treaty 
situations. Whether from a technical point of views there is a conflict between Art. 344 (2) BITC 
and Art. 9 OECD MC is uncertain because of the different taxing mechanisms and effects of both 
provisions. The answer may be dependent on the particular facts of the case. Where a Belgian 
resident has transferred assets to a base company in a treaty country, a Belgian Court should hold 
that Art. 7 OECD MC is the controlling provision. Whether that Court will hold that Art. 344 (2) 
BITC is not consistent with Art. 7 (1) OECD MC depends on whether it will be willing to give 
effect to the purpose of Art. 344 (2) BITC and undertake a liberal interpretation of Art. 7 (1) 
OECD MC and disregard the formal fact that tax is imposed in the name of the Belgian taxpayer 
but on undistributed profit earned by a company established in a treaty country. If such company 
were to derive Belgian source income, a Court that adopts a liberal interpretation of Art. 7 (1) 
should extend such interpretation to Art. 10 (5) OECD MC. This interpretation of Art. 7 (1) and 
10 (5) OECD MC is fully consistent with the intentions of the Belgian MoF reflected in the 
observation on the OECD Commentary and thus in interpretation made in good faith. 
 
531. The Relief Article of several Belgian treaties provides for a non-discrimination clause 
according to which foreign source dividends benefit from the Belgian participation exemption in 
the same way as dividends received from Belgian subsidiaries. In the early 90ies this clause was 
capable of setting aside several discriminatory domestic anti-avoidance rules on the participation 
exemption. As a result, Belgium renegotiated some of its treaties and does no longer include a 
non-discrimination clause on intra-group dividends in its new treaties. It also changed most of the 
domestic anti-avoidance rules so that they apply without discrimination. It is submitted that an 
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interpretation of the Belgian treaties still including a non-discrimination clause with a view to set 
aside the amended Belgian anti-avoidance rules is not an interpretation in good faith of the treaty. 
It compares companies that are, apart from residence, not in an identical factual and legal 
situation as it disregards the preferential tax regime to which the deemed Belgian resident 
company is actually subjected in its State of residence. 
 
8.4. Application of treaty based anti-avoidance measures 
 
532. In view of the limits inherent to the interpretation of tax treaties to prevent their abuse and of 
those imposed to the application of domestic anti-avoidance measures to treaty situations, States 
should as much as possible include specific anti-avoidance rules in their tax treaties. They 
provide more certainty to taxpayers than most of the broadly formulated domestic measures 
whose interaction which tax treaties is often uncertain. Also, they lead to a uniform application of 
the treaty in two States. The treaty based anti-avoidance provisions most relevant for this study 
are the “beneficial ownership”-requirement; “subject to tax”-clauses and specific “Limitation on 
Benefits”-clauses.  
 
533. Belgium consistently includes a “beneficial ownership”-requirement in its tax treaties since 
1977 (the date at which the concept was introduced in the OECD MC). However, the meaning of 
that term is unclear. 
 
This study submits that although the term is not defined in Belgian treaties it is inappropriate to 
construe it in accordance with Belgian domestic law and that this is a case of the context 
requiring not to use the domestic law meaning (Art. 3 (2) in fine OECD MC). With the exception 
of the provisions implementing the EC Savings and Interest & Royalty Directives, the term has 
no meaning in Belgian tax law and thus an interpretation according to domestic tax law leads to 
no result. An interpretation of the term in accordance with the concept of “legal ownership” under 
the Belgian Civil Code and according to which the beneficial owner of the income is the person 
holding legal title or another right in rem to the income producing asset is rejected. Under such 
interpretation fiduciary owners and nominees holding title to the assets and collecting the income 
in their own name, but for the account and sole benefit of their principal are to be characterized as 
beneficial owners of the income. Such interpretation facilitates treaty abuse and frustrates the 
object and purpose of the term within the context of Art. 10-12 OECD MC. Even where the term 
has a meaning under domestic law, there are several reasons why that meaning should not be used 
for treaty purposes. The history of the introduction of the term in the OECD MC makes it clear 
that the term has been included in the OECD MC to prevent treaty shopping. Where the treaty 
contains itself a provision to counter its improper use, the prevention of such use should as much 
as possible be achieved through the common interpretation of that term between the two 
Contracting States. Where an undefined treaty term has a meaning under the domestic laws of the 
State applying the treaty and such term is given another meaning in the OECD Commentary 
current when a particular tax treaty was concluded, the domestic law meaning should not be used 
and the term should be given the “special meaning” emerging from the Commentary as it 
expresses the meaning which both States commonly intended. 
 
The effect of Community law can, however, not be ignored. The definitions of “beneficial owner” 
included in the Savings and Interest & Royalty Directives form part of Belgian tax law. If a 
Belgian Court believes to find no clear guidance in the OECD Commentary for purposes of 
construing the term “beneficial owner“ in a Belgian tax treaty, it may consider the Community 
law definition of that term provided that it concerns a treaty with an EC-Member State as only 
then it can reasonably be argued that both parties had the common intention to interpret the term 
“beneficial owner” in the treaty in accordance with the definition of the Directive. The 
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Community law definition may lead a Court to give a strict legal construction to the term and to 
uphold a meaning that is narrower than the wide economic meaning that may emerge from the 
OECD Commentary 
 
534. Save for the exception following from the EC-Directives, Belgian Courts should consider 
the special meaning of “beneficial owner” emerging from the OECD Commentary. The various 
interpretations given by commentators and the diverging State practices show that the 
Commentary is ambiguous and can be read as requiring a strict legal interpretation but also a 
wide economic one. The recent but scarce case law in the Netherlands; France; Switzerland and 
the UK shows that Courts come to very inconsistent interpretations. A recent answer of the 
Belgian MoF to a question of a member of Parliament suggests that the Belgian tax authorities 
will look at whether an interposed holding company is the legal owner of the shares and thus 
implicitly rejects a wide economic interpretation. The MoF even seems to adhere to the narrowest 
reading of the Commentary, i.e. the one only excluding agents and nominees from the concept of 
beneficial ownership.  
 
This study favors a broader interpretation of the term “beneficial owner” also excluding conduit 
companies that have such narrow powers over the income that make them in reality mere 
fiduciaries or administrators managing property on account of their creditor or shareholder. The 
question is who is the “beneficial owner” of the income, not who is the “ultimate recipient” or 
“economic owner” of income flowing through a chain of connected arrangements. As the OECD 
Commentary uses legal terms (such as administrator; fiduciary owner; nominee) which it leaves 
undefined, a Belgian Court must proceed to a determination in law to ascertain whether the 
conduit meets such a qualification. Under Belgian tax law, legal substance prevails over legal 
form and over economic substance. An analysis of the economic effects of an arrangement is of 
no relevance to determine the appropriate tax treatment, but only a correct legal analysis of the 
contractual arrangements between parties. A Belgian Court may be required to give a wide 
economic meaning to an expression used in a tax treaty if the two Contracting States had the 
common intention to do so. This must follow unequivocally from the words of the treaty read in 
their context and in light of treaty’s object and purpose. None of the authentic means of 
interpretation within Art. 31 VC concerning a Belgian tax treaty impose such an interpretation. 
The OECD Commentary – which is either a supplementary means of interpretation to be used 
within the limits of Art. 32 VC or material to which one can have recourse on a discretionary 
basis – does not require such interpretation either. The Commentary is not binding on a Belgian 
Court. A vague statement in the 2003 Commentary that it is not OECD’s intention that the term is 
to be construed in a narrow legal fashion should not impress a Belgian Court as it is not the 
intention of the OECD that counts, but that of the two Contracting States when they conclude the 
treaty. The clear intention of the Belgian tax authorities is not to construe the term in wide 
economic fashion.  
 
What the Court should be concerned with in determining whether a conduit company is the 
beneficial owner of the income, is whether from a legal point of view it receives the income for 
its own account and benefit or for that of its shareholder or creditor. A first question which must 
be addressed is whether the Belgian source income is attributed to the income recipient for tax 
purposes in his State of residence. On that basis intermediaries collecting income on account of a 
third party are not beneficiaries if that income is not attributed to them for tax purposes. 
Secondly, a Court must consider whether the conduit has the fructus (the income); the usus of the 
income and of the assets or the claim on the income and the potential of abusus of the income and 
of the assets or claim and must find out whether the conduit assumes risk. The more of those 
features lack, the more the conduit may be said to be a nominee or fiduciary owner acting for the 
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benefit of its creditor/shareholder. In essence, from a Belgian perspective this is a discussion 
about sham.  
 
535. Belgium has not a widespread practice of including “subject to tax”-clauses in its tax 
treaties. Also, its policy in this respect is not consistent. It is hard to see why Belgium records a 
reservation on Art. 21 OECD MC to preserve its taxing rights on “Other Income” if the residence 
State does not tax the income, while it does not do so for e.g. private pensions under Art. 18 
OECD MC. At the time it made the reservation on Art. 21 OECD MC, Belgium was much more 
concerned with the preservation of its taxing rights on pensions than on “Other Income” and it 
had enacted a few years earlier an exit tax-provision in its domestic law with the specific purpose 
to override Art.18 OECD MC where the residence State did not tax the pension. Still today – after 
Belgian Courts ruled that the exit tax is an ineffective treaty override - Belgium enters into tax 
treaties not including a “subject to tax”-clause in Art. 18. Also, Belgium’s policy under Art. 21 
OECD MC is not inconsistent with its policy under Art. 23A OECD MC where it usually agrees 
to exempt foreign source income regardless whether the source State effectively taxed the 
income. In recent years Belgium enters into tax treaties with States known as tax havens or 
providing preferential tax regimes. Such treaties more systematically include “subject to tax”-
provisions. 
 
536. Only 9 out of 80 Belgian treaties provide for specific “Limitation on Benefits”-clauses. The 
treaties adopt different approaches but closely follow the suggestions made by the OECD. 
However, such clauses should be properly drafted to exclude overkill. The clause in the treaty 
Belgium/Switzerland, although very comprehensive, is unsatisfactory in that it does not provide 
for a “bona fide”-safe harbour. The clause in the current Belgium/US treaty is deficient in that 
excludes from treaty protection US companies deriving Belgian source income that are controlled 
by third State residents that would have qualified for relief in Belgium had they received the 
income directly. This has been resolved by the inclusion of a “derivative benefit”-clause in the 
new Belgian/US tax treaty (not yet in force). 
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PART FOUR: CONDUIT & BASE COMPANIES 

 
PREVENTION OF ABUSE UNDER COMMUNITY LAW 

 
 
INTRODUCTION: SCOPE OF THE STUDY 
 
1. The main objective of the European Community is the establishment of “a common market” 
(Art. 2 EC Treaty)1. The creation of this common market requires, amongst other, the abolition of 
all obstacles to the free movement of goods, persons, services and capital2. Art. 3 (1) (c) EC 
Treaty characterizes such an “obstacle free”-market as an “internal market”3. The ECJ has 
explained that the elimination of all obstacles to intra-Community activity aims at “merging the 
national markets into a single market by bringing about conditions as close as possible to those 
of a genuine internal market”4. Of fundamental importance for the creation of a common market 
are the Treaty provisions concerning the free movement of goods, persons, services, capital and 
payments (Art. 23-31 and 39-60 EC Treaty). Hereafter they will be referred as the “Treaty 
freedoms”. They aim at allowing every economic operator to work, invest capital, sell or buy 
goods and provide or consume services within the Community without being hampered by 
national measures of Member States that could preserve or reintroduce domestic markets and 
national frontiers within the Community and thus restrict intra-Community economic activity. 
With the same purpose Art. 12 EC Treaty forbids any kind of discrimination on the basis of 
nationality. The essential idea of the internal market is to let the market mechanisms operate like 
in a domestic market so that there is a most optimal allocation of resources within the Community 
by enabling production factors to freely move to the area where they are most valued and that the 
greatest possible economic advantage (in terms of e.g. scale, costs, profit) is achieved5. In a legal 

                                                 
1 One can argue that it follows from Art. 2 that the establishment of the common market is the means of reaching the 
various objectives listed in Art. 2 (the promotion of a harmonious, balanced and sustainable development of economic 
activities; a high level of employment and of social protection; a high degree of competitiveness and convergence of 
economic performance etc.) and not an objective of the Community as such. On the other hand, in its case law the ECJ 
regularly mentions the establishment of a common market and, as the case may be, the internal market as one of the 
fundamental objectives of the Community (See e.g. ECJ, 11 June 1991, Commission v. Council, C-300/89, § 14; ECJ, 3 
October 2000, Echirolles Distribution, C-9/99, § 23-24).  
2 Other requirements include: the development of a common policy in the field of agriculture, fishery and 
transportation; the development of a system ensuring that competition is not distorted; positive integration through 
approximation of legislation of Member States where necessary for the functioning of the common market etc. (see Art. 
3 (1) e, f, g and h EC Treaty).  
3 See e.g. the preamble to the Parent/Subsidiary Directive (first indent) where reference is made to the creation of 
conditions of an “internal market” to ensure the establishment of a “common market”. 
For the differences between the “common market” and the “internal market” (the latter seems to be a more specific 
notion), see Lenaerts, K., Van Nuffel, P. Europees Recht in Hoofdlijnen, Maklu, 2002, 161 et seq.; Wyatt, D. A., 
Dashwood, A.A., European Union Law, Fourth Edition, Sweet & Maxwell, 2000, 503.  
4 ECJ, 5 May 1982, Gaston Schul, C-15/81, § 33.  
5 Craig, P., de Burca, G., EU Law, 2nd Edition, Oxford University Press, 1998, 548-549. 
At present (and due to changes to the EC Treaty in 1986) the EC’s Treaty objective is broader than the optimal 
allocation of resources and the integration of production factors. Art. 14 (2) EC Treaty now defines ”the internal 
market” as “an area without internal frontiers in which the free movement of goods, persons, services and capital is 
ensured in accordance with the provisions of this Treaty”. The reference to “an area without internal frontiers” shows 
that the objective goes beyond the establishment of a common market aiming at optimal allocation of economic 
resources, but aims at achieving integration at all levels of social life (Lenaerts, K., Van Nuffel, P. Europees Recht in 
Hoofdlijnen, Maklu, 2002, 164). This broader objective is expressed in the Treaty on the European Union that came 
into force on 1 November 1993 which transformed the European Economic Community into a European Union (see 
also Art. 2, 1st and 4th indent of the Treaty). The Treaty on the European Union inserted the provisions concerning the 
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order that is rapidly evolving the ECJ interprets the provisions of the EC treaty in such a way that 
the Treaty may fulfill its function most efficiently. Although the starting point of the 
interpretation of the Treaty provisions is the text of the provision and its context, the object and 
purpose of the EC Treaty is the core of the Court’s interpretation method. The Court finds a solid 
basis for such a purposive interpretation in the preamble of the Treaty and its first Articles (such 
as the aforementioned Art. 3 and 14)6. One of the important ideas driving the ECJ in interpreting 
the provisions of the Treaty is the integration of the various domestic markets into an internal 
(“obstacle free”) market7. The ECJ construes the provisions of the Treaty freedoms broadly and 
interprets the exceptions to the freedoms narrowly because such provisions are fundamental to the 
attainment of the internal market8. 
 
2. It is important to note that in an internal market optimal economic advantage can be attained 
both by the actions of private economic operators and by actions of Member States. It follows 
that, in addition to free competition amongst private economic operators, in matters where the 
legislation of Member States has not been harmonized as a result of Community action, free 
competition among legal systems of Member States is also one of the fundamental principles of 
the Community. Accordingly, an inherent consequence of the creation of an internal market and 
the resulting free mobility of persons, goods, services and capital is that economic operators may 
exercise their Treaty freedoms to enjoy the advantages of the most flexible legal systems within 
the Community and that they can circumvent the more cumbersome legal system of their home 
State9. The ECJ has recognized that an economic operator10 cannot be deprived from the 
protection derived from the EC Treaty because he exercises a Treaty freedom for the purpose of 
enjoying the benefit of the legislation of another Member State that is more favorable than that of 
                                                                                                                                                  
citizenship of the European Union (which supplements the citizenship of a Member State) in the EC Treaty (Art. 17 et 
seq. EC Treaty). One of the rights of a European citizen is the right to move and reside freely within the Union also for 
non-economic purposes. Art. 17 and 18 EC Treaty are not relevant for this study and will not be addressed. For a 
discussion of the relevance of Art. 17 and 18 for income taxes, see Hinnekens, L., Straetmans, G., Materieelrechtelijke 
beginselen van Gemeenschapsrecht in directe belastingzaken, Europees Belastingrecht, Bruno Peeters (ed.), Larcier, 
2005, 96 et seq..   
6 The term “purposive interpretation” is used here like in Part Three to refer to an interpretation that gives effect to the 
object and purpose of the rule but not beyond what is expressed in the terms of the provision that is construed (see Part 
Three, margin no. 26). Occasionally the ECJ engages in “teleological interpretation” over and above the terms of the 
provision to prevent unacceptable results or fill up gaps and lacuna in the wording of the instrument that is construed. 
See Schermers, H., Waelbroeck, D., Judicial Protection in the European Union, Sixth Edition, Kluwer Law 
International, 2001, 20 et seq.. 
7 According to A. Cordewener, Art. 3 (1) (c) and 14 of the Treaty are fundamental norms containing the “leitmotif” and 
basic standards for the achievement of the internal market guiding the Court in interpreting the often broadly drafted 
provisions of the Treaty freedoms (Cordewener, A., The prohibition of discrimination and restriction within the 
framework of the fully integrated internal market, EU Freedoms and Taxation, I.B.F.D., 2005, Vanistendael, F. (editor), 
4-6). He quotes the Court’s judgment in Watson. There the Court said that the freedoms laid down in Art. 39, 43 and 49 
EC Treaty: “implement a fundamental principle contained in Art. 3, lit. c of the Treaty, which states that, for purposes 
set out in Art. 2, the activities of the Community shall include the abolition, as between Member States, of obstacles to 
freedom of movement for persons, services and capital” (ECJ, 7 July 1976, Watson and Bellman, C-118/75, § 16). For 
that reason is it hard to follow authors who criticize the ECJ for applying a creative interpretation of the freedoms in tax 
matters with a view to realize an internal market (Ruiz Almendral, V., Tax Avoidance and the European Court of 
Justice: What is at Stake for European General Anti-Avoidance Rules, Intertax, 2005, 571).      
8 Schermers, H., Waelbroeck, D., Judicial Protection in the European Union, Sixth Edition, Kluwer Law International, 
2001, 13 and 112.  
9 Terra, B., Wattel, B., European Tax Law, Fourth Edition, Kluwer Law International, 2005, 145-146; Weber, D., Tax 
Avoidance and the EC Treaty Freedoms, A Study of the Limitations under European Law to the Prevention of Tax 
Avoidance, Eucotax, Kluwer Law International, 2005, 8; Tison, M., De Interne Markt voor Bank-en 
Beleggingsdiensten, Een rechtsvergelijkende juridische analyse van de wederzijdse erkenning als techniek van 
marktunificatie in de Europese interne markt, Intersentia Rechtswetenschappen, Antwerpen-Groningen, 1999, 277 and 
285. 
10 As this Study only deals with taxpayers exercising one of the so-called economic freedoms provided for in the EC 
Treaty the person making use of the Treaty freedom will be referred to as an “economic operator”. 
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his home State11. Such an action of the economic operator is often called “forum shopping” or 
“jurisdiction shopping” and hereafter these terms will be used to refer to this kind of use of 
Community law. 
 
3. Except for the few matters regulated by the EC-Directives in the field of direct taxation (and of 
which only the Parent/Subsidiary and Interest & Royalty Directive are of direct relevance for this 
Study)12, income taxes do not fall within the competence of the Community. Accordingly, the 
Member States have retained their legislative powers and are in principle free to legislate in 
income tax matters13. This explains the important differences between the tax laws of the Member 
States. Like in non-income tax matters, free competition between the tax systems of the Member 
States is an essential feature of the common market. AG Léger expressed this recently in 
unequivocal terms in the Cadbury Schweppes-case (paraphrasing the dictum of AG La Pergola in 
the Centros-case in matters of company law, quoted under margin no. 2): “(…) in the absence of 
Community harmonization, it must be accepted that there is competition between the tax regimes 
of the various Member States”14. The fundamental Treaty freedoms apply to any field of the law. 
Accordingly, they may enable taxpayers to enjoy the benefit of a more advantageous tax system 
of another Member State and to circumvent their national tax legislation which they consider too 
burdensome. In line with the aforementioned terminology, such use of Community law by 
economic operators could be called “tax jurisdiction shopping” and hereafter this term will be 
used to refer to this kind of use of Community law. An example is a company established in a 
Member State that incorporates a base company in another Member State (providing for a 
favorable tax regime for such type of company) from where the latter company provides debt 
financing to its parent company and other EU-based group companies. The result is a loss of tax 
revenues for the Member States of the debtors and a shifting of profits to the Member State of the 
base company. Even in the few fields where income taxation is harmonized within the EU as a 
result of Community action, there are significant differences between the laws of the Member 
States. This is explained by the fact that the Directives leave considerable discretion to the 
Member States regarding the implementation of their provisions in the national legal order of the 
Member States. Taxpayers exploit such differences by having recourse to various forms of 
Directive Shopping described earlier (see Part One, 1.2. and 1.3). 
 
4. In this Part it will be examined to what extent tax jurisdiction shopping is a permissible form of 
use of Community law and, if not - that is to say that it amounts to an abuse of Community law -, 
whether and to what extent Community law allows Member States to enact legislation or apply 
judicially developed doctrines to prevent taxpayers from circumventing under the cover of the 
Treaty freedoms their national tax laws. It will also be discussed whether and to what extent 
Member States can deny taxpayers the right to claim benefits under the Directives and the 
domestic implementing legislation on the ground that they make an improper use of those 
Directives and legislation. The starting point of this examination is the ECJ case law concerning 
abuse of Community law in matters not involving direct taxation (see infra 1). Next, it will be 

                                                 
11 See e.g. ECJ, 30 September 2003, Kamer van Koophandel en Fabrieken voor Amsterdam v. Inspire Art, C-167/01, § 
96; ECJ, 9 March 1999, Centros Ltd., C-212/97, § 27-28 (and the opinion of AG La Pergola, § 20: “(…) in the absence 
of harmonisation, competition among rules must be allowed free play in corporate matters”). 
12 The Savings Directive; the Interest and Royalty Directive; the Merger Directive; the Parent/Subsidiary Directive and 
the Mutual Assistance Directive. 
13 I say  “in principle” because under the established ECJ case law, Member States must exercise their legislative 
powers in accordance with Community law notwithstanding the fact that direct taxation does not fall within the 
purview of the Community. The ECJ made this clear first in Schumacker (ECJ, 14 February 1995, Schumacker C-
279/93, § 21) and repeated this principle in almost every income tax case and most recently in ECJ, 14 December 2006, 
Denkavit Internationaal, C-170/05, § 19.  
14 Opinion of AG Léger, Cadbury Schweppes, C- 196/04, § 55. 
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examined whether and to what extent the principles and conclusions that emerge from this case 
law can be applied to matters of direct taxation that involve alleged abuses of primary or 
secondary Community law (see infra 2). The third Section discusses the methodology followed 
by the ECJ in cases of abuse of Community law in relation to income tax avoidance. Thereafter, 
the ECJ’s case law is examined to determine which requirements are set by Community law to 
national anti-avoidance measures (infra 4). The last Section considers to what extent the Belgian 
measures applicable to prevent tax avoidance by conduit and base companies are compatible with 
Community law (see infra 5). 
 
1. ABUSE OF COMMUNITY LAW IN MATTERS NOT INVOLVING DIRECT 
TAXATION: ANALYSIS OF THE ECJ CASE LAW  
 
1.1. Summary of the ECJ case law 
 
5. The ECJ has repeatedly held in a concise dictum that “Community law cannot be relied on for 
abusive or fraudulent ends”15. There is a consistent body of ECJ case law according to which 
economic operators should not under the cover of the rights created by the EC Treaty improperly 
circumvent their national legislation or take advantage improperly or fraudulently of provisions of 
Community law. The Court has also made it clear that Member States are entitled to take 
measures designed to prevent such “abuses” of Community law. The ECJ refers to abuses of 
“Community law”. This suggests that its dictum applies to all sources of Community law, i.e. the 
EC Treaty, Directives and Regulations (Art. 249 EC Treaty) and international agreements entered 
into by the Community (Art. 300 EC Treaty). This conclusion is clearly confirmed by the Court’s 
jurisprudence which is established in the field of the freedom to provide services16; the freedom 
of goods17; the freedom of workers18; the freedom of establishment19; the free movement of 
capital20; social security21; common agricultural policy22; company law23; association agreements 
with non-Member States24 and recently in the fields of VAT25 and maritime law26. 
 
6. In the first place, the ECJ denies an economic operator protection of Community law where he 
exercises a Treaty freedom with the purpose of circumventing a cumbersome provision of 
national law of his home State to enjoy the benefit of more advantageous provisions of the law of 
another Member State. Many of these cases resemble the cases of “fraus legis” (“abuse of 
law”/“wetsontduiking”/ fraude à la loi”) in matters of international private law which have been 

                                                 
15 See e.g. ECJ, 21 February 2006, Halifax plc et alia, C-255/02, § 68; ECJ, 3 March 2005, Fini, C-32/03, § 32; ECJ, 
23 March 2000, Diamantis, C- 373/73, § 33; ECJ, 12 May 1998, Kefalas, C-367/96, § 28. 
16 ECJ, 5 October 1994, TV 10, C-23/93, § 21; ECJ, 3 February 1993, Vereniging Veronica Omroeporganisatie, C-
148/91, § 12; ECJ, 3 December 1974, Van Binsbergen, C-33/74, § 13. 
17 ECJ, 9 September 2003, Milk Marque, C-137/00, § 114; ECJ, 10 January 1985, Leclerc, C-229/83, § 27. 
18 ECJ, 15 September 2005, Commission v. Denmark, C-464/02, § 66; ECJ, 21 June 1988, Lair, C-39/86, § 43. 
19 ECJ, 7 July 1992, Singh, C-370/90, § 24; ECJ, 3 October 1990, Bouchoucha, C-61/89, § 14; ECJ, 7 February 1979, 
Knoors, C-115/78, § 25. 
20 ECJ, 3 February 1993, Vereniging Veronica Omroeporganisatie, § 15. 
21 ECJ, 2 May 1996, Brenett v. Paletta, C-206/94, § 24.  
22 ECJ 14 December 2000, Emsland Stärke, C-110/99, §51, ECJ, 3 March 1993, General Milk Products, C, § 21; ECJ, 
11 October 1977, Cremer, C-125/76, §21.   
23 ECJ, 30 September 2003, Kamer van Koophandel en Fabrieken voor Amsterdam v. Inspire Art, C-167/01, § 136; 
ECJ, 23 March 2000, Diamantis, C-373/73, § 33; ECJ, 9 March 1999, Centros Ltd., C-212/97, § 24; ECJ, 12 May 
1998, Kefalas, C-367/96, § 20; ECJ, 10 July 1986, Segers, C-70/85,§ 16.  
24 ECJ, 27 September 2001, C-63/99, Gloszcuk, § 75; ECJ, 27 September 2001, C-235/99, Kondova, § 80.  
25 ECJ, 6 July 2006, Axel Kittel, C-439/04, § 54; ECJ, 21 February 2006, Halifax plc et alia, C-255/02, § 68, ECJ, 3 
March 2005, Fini, C-32/03, § 32.   
26 ECJ, 6 April 2006, Agip Petroli, C-456/04, § 19 et seq.. 
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discussed in Part Two under 2.1.2. Like in matters of international private law, an economic 
operator makes a deliberate choice of foreign law (i.c. the law of another Member State) - this 
time by making use of a provision of Community law (primary Community law (i.c. the Treaty 
freedoms), sometimes in combination with secondary Community law)27 – with the intention to 
avoid the application of a (compulsory) provision of domestic law of his home State which he 
considers to be burdensome. A situation is thereby created that comes as closely as possible to the 
situation that is forbidden by the national rule that is circumvented28 . The ECJ considers there to 
be an abuse of Community law and denies an economic operator protection of Community law 
where he exercises a Treaty freedom solely to circumvent a harmful provision of national law 
without achieving any objective pursued by the EC Treaty (see infra 1.2.4). Obviously, there is a 
clear tension between this case law and the ECJ’s aforementioned case law according to which 
economic operators should not be denied Treaty protection where they have exercised the Treaty 
freedoms for purposes of taking advantage of a more beneficial legal system of another Member 
State (see margin no. 2). The dividing line between these various cases is discussed later (see 
infra 1.2.3). The ECJ has also occasionally dealt with cases where a Treaty freedom was 
exercised with the sole purpose of enjoying a more beneficial legal system of another Member 
State but with no aim of circumventing national29.  
 
7. In the second place the Court denies an economic operator the right to claim advantages 
provided by a provision of (secondary) Community law (e.g. social security benefits; export 
refunds; deduction of input VAT) in a fraudulent manner (e.g. by making false declarations or 
using forged documents) or an improper manner. The ECJ characterizes a claim under 
Community law as improper where an economic operator makes use of a subjective right 
provided by Community law in a way that frustrates the object and purpose of that provision or 
exercises such right in an unreasonable, disproportionate or arbitrary manner. In its case law 
dealing with the disproportionate or arbitrary exercise of a subjective right under Community law 
(see e.g. the cases of Pafitis, Kefalas and Diamantis discussed below sub margin no. 22), the ECJ 

                                                 
27 In case of fraus legis in international private law, recourse is had to rules on conflicts of law (see Part Two, 2.1.2). 
28 Van Gerven, Y., Wetsontduiking en rechtsmisbruik in het gemeenschapsrecht: Europese variaties op hetzelfde 
thema, Liber Amicorum W. Van Gerven, Kluwer, 2000, 349; Wouters, J., Het Europees vestigingsrecht voor 
ondernemingen herbekeken, Doctoraal Proefschrift, Faculteit Rechtsgeleerdheid K.U. Leuven, 1996-1997, 732. 
According to M. Tison from a perspective of national law this case law concerns a special form of abuse of law but  
from a perspective of Community law it would concern an abuse of rights because it concerns cases where the 
economic operator exercises a right in a manner inconsistent with the objectives of the Treaty (Tison, M., De Interne 
Markt voor Bank-en Beleggingsdiensten, Een rechtsvergelijkende juridische analyse van de wederzijdse erkenning als 
techniek van marktunificatie in de Europese interne markt, Intersentia Rechtswetenschappen, Antwerpen-Groningen, 
1999, 284). In my view, it is clear that this case law cannot be equated with an abuse of rights as generally understood 
under Belgian private law, i.e. the exercise of a subjective right in a disproportionate manner to harm the private 
interest of others (see Part Two, 2.3.2.3.1). Even from a perspective of Community law, it is not obvious, against the 
background of the global objectives of an internal market, to qualify the exercise of a Treaty freedom to enjoy the most 
beneficial legal system within the Community as a disproportionate exercise of the rights conferred by the Treaty even 
if the result is that national law of the home State is set aside and the interests of third parties (e.g. the tax and social 
security authorities and the work force of the home State) are harmed (Compare: Wouters, J., Het Europees 
vestigingsrecht voor ondernemingen herbekeken, Doctoraal Proefschrift, Faculteit Rechtsgeleerdheid K.U. Leuven, 
1996-1997, 732-733). In any event, it is submitted that tax jurisdiction shopping and the resulting circumvention of 
national tax law does not amount to an abuse of right as there is no disproportionate exercise of a Treaty freedom. The 
advantage obtained by the taxpayer is equal to the harm suffered by the tax authorities of the home State (see Part Two, 
2.3.2.3.1). 
29 The Lair-case where the free movement of workers was exercised to seek advantage of a social benefit of the host 
State is one of the few examples (ECJ, 21 June 1988, Lair, C-39/86, § 43).  
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has developed a doctrine that is akin to the doctrine of “abuse of rights” in Belgian private law30 
and in international public law31.        
 
8. Thirdly, it follows from the Court’s case law that Member States are entitled to enact 
legislation to prevent any of the two forms of abuse of Community law described above32. The 
Court has set the requirements which such legislation should observe (see infra 1.3). Obviously, 
the room for Member States to maneuver is limited in view of the supremacy of Community law 
over national law.  
 
9. Hereafter, I will analyze whether the Court has developed a concept of abuse of Community 
law, and, if so, what the content of such concept is and what the consequences are for national 
Courts c.q. Member States to determine whether there is such an abuse of Community law and to 
enact countervailing legislation.  
 
1.2. Abuse of Community law: content of the concept  
 
10. For the first time in its 1974 Van Binsbergen-judgment33 and in a consistent body of case law 
thereafter (e.g. Knoors, Bouchoucha, Singh, Veronica, VT10, Centros) the Court has taken the 
position that Community law cannot be relied upon for fraudulent or abusive purposes and that 
Member States are entitled to take measures to prevent abuse of Community law. As such leads to 
a restriction on the use of Community law, the burden of proving that there is abuse of 
Community law is incumbent on the party invoking it34. Proving an abuse of law is to a large 
extent factual. It is settled case law of the ECJ that legal proceedings under Art. 234 EC Treaty 
(requests for preliminary rulings from national Courts) are based on a clear separation of 
functions between the national Courts and the ECJ and that any assessment of facts is a matter for 
the national Court35. Accordingly, in cases such as Paletta and Centros the ECJ made it clear that 
it is for the national Court to determine, on a case-by-case basis, whether there is fraudulent or 
abusive conduct on the part of the economic operator who seeks to take advantage of provisions 
of Community law36. This, however, does not say very much about when there is abuse of 
Community law and to what extent national measures preventing such abuse are in accordance 
with the requirements imposed by Community law. However, over time the ECJ has developed a 
concept of abuse of Community law and set criteria which national anti-avoidance rules must 
observe to be compatible with Community law.  
 

                                                 
30 See Part Two, 2.3.2.3.1; Van Gerven, Y., Wetsontduiking en rechtsmisbruik in het gemeenschapsrecht: Europese 
variaties op hetzelfde thema, Liber Amicorum W. Van Gerven, Kluwer, 2000, 358. 
31 See Part Three, 3.1.1. 
32 In certain fields of Community law, Member States may even have an obligation to enact countervailing legislation 
(see infra 2.3.). 
33 The case involves a Dutch resident and national who had the right to represent another Dutch national (Van 
Binsbergen) in legal proceedings in the Netherlands. During the course of the proceedings the Dutch national moved to 
Belgium and as a result was no longer allowed to represent Van Binsbergen. Under Dutch law only residents of the 
Netherlands can act as a legal representative The Court held that “A Member State cannot be denied the right to take 
measures to prevent the exercise by a person providing services whose activity is entirely or principally directed 
towards its territory of the freedom guaranteed by Article 59 (now Art. 49, LDB) for the purposes of avoiding the 
professional rules of conduct which would be applicable to him if he were established within that State (…)”33 (ECJ, 3 
December 1974, Van Binsbergen, C-33/74, § 13). 
34 See e.g. ECJ, 8 November 1979, Denkavit Futtermittel, C-251/78, § 28; Opinion of AG Jacobs in De Agostini, Joined 
cases C-34 to 36/95, § 47; Lasok, K., The European Court of Justice, Practice & Procedure, Butterworths, 1984, 256.  
35 See e.g. ECJ, 25 October 2003, IKA, C-326/00, § 27 and the case law cited therein. 
36 ECJ, 9 March 1999, Centros Ltd., C-212/97, § 25; ECJ, 2 May 1996, Brenett v. Paletta, C-206/94, § 25. 
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1.2.1. DISCUSSION OF THE ECJ’S CASE LAW LEADING TO EMSLAND STARKE  
 
1.2.1.1. General discussion  
 
11. In Emsland Stärke, a decision handed down in 2000, the ECJ formulated for the first time the 
contours of a concept of abuse of Community law in a comprehensive manner. It held that: “A 
finding of abuse requires, first, a combination of objective circumstances in which, despite formal 
observance of the conditions laid down by the Community rules, the purpose of those rules has 
not been achieved. It requires, second, a subjective element consisting in the intention to obtain 
an advantage from the Community rules by creating artificially the conditions laid down for 
obtaining it (…)”37. 
 
12. In its decision in Emsland Stärke the ECJ bundles a number of tendencies that emerged from 
its earlier case law. In its earlier judgments the ECJ punctually decided whether a concrete case 
amounted to an abuse of Community law but did not attempt to give a comprehensive definition 
of when there is such an abuse. It stressed that for purposes of determining whether there is abuse 
of Community law, the national Court has to assess the conduct of the economic operator in light 
of the object and purpose of the Community law provisions on which he sought to rely. 
According to the ECJ a conduct can be deemed abusive only if the granting of the Community 
benefit in that particular case would frustrate the object and purpose of the relevant Community 
law provision38. Determining the objectives of Community law is a question of interpretation of 
Community law which in the first place comes under the jurisdiction of the ECJ and the ECJ can 
provide the national Court with guidance on the interpretation of Community law39. Establishing 
whether there is an abuse of Community law requires a thorough finding of the facts and, 
although the determination of the facts falls under the exclusive competence of the national Court 
(see margin no. 10), the limits of the legal assessment of the facts as to whether there is abuse of 
Community law also falls under the control of the ECJ40. The nearest the ECJ came in giving a 
definition of abuse of Community law in its pre-Emsland Stärke jurisprudence was in Kefalas 
where it observed that the particular behavior of a minority shareholder seeking to invalidate a 
capital increase of the company was to derive “an improper advantage, manifestly contrary to the 
objective of that provision” (i.e. Art. 25 (1) of the Second Company Law Directive, LDB)41. In 
Emsland Stärke the Court confirms that abuse of Community law requires, amongst others, that 
the economic operator acts contrary to the object and purpose of the provisions of Community 
law of which he avails himself (see the reference to “despite formal observance of the conditions 
laid down by the Community rules, the purpose of those rules has not been achieved”). In its pre-
Emsland Stärke jurisprudence the Court upheld abuse on the basis of a series of objective 
circumstances (such as fraudulent behaviour; circular flows of goods; U-turns; short term 
employment; exercise of a right in a way that causes important damage to one party and 
significantly less benefit to the party exercising its right; etc. see infra 1.2.1.2). The Court was, 
however, inconsistent as to whether proof of a subjective intention on the part of the economic 
operator was required. For instance, a few months before its holding in Emsland Stärke, the Court 
decided in Diamantis that the national Court must on the basis of objective evidence determine 
whether there is abusive or fraudulent conduct on the part of the party seeking to take advantage 
                                                 
37 ECJ 14 December 2000, Emsland Stärke, C-110/99, §51-52. 
38 ECJ, 23 March 2000, Diamantis, C-373/73, § 39-43; ECJ, 9 March 1999, Centros Ltd., C-212/97, § 25; ECJ, 12 May 
1998, Kefalas, C-367/96, § 22-23; ECJ, 2 May 1996, Brenett v. Paletta, C-206/94, § 24-25, ECJ, 12 March 1996, 
Pafitis, C-441/93, § 68-70. 
39 ECJ, 23 March 2000, Diamantis, C-373/73, § 35. 
40 ECJ, 11 September 2003, Walcher C-201/01, § 37; ECJ, 12 May 1998, Kefalas, C-367/96, § 22.  
41 ECJ, 12 May 1998, Kefalas, C-367/96, § 28. The Court repeated this position in ECJ, 23 March 2000, Diamantis, C-
373/73, § 33. 
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of Community law42. In my view, however, in cases like Van Binsbergen, Leclerc, Lair, Segers, 
Veronica and TV10 the Court implicitly required the presence of a subjective intention43. In 
Emsland Stärke the ECJ leaves no doubt that whether there is an abuse of Community law has to 
be determined on the basis of objective circumstances and the subjective intentions of the 
economic operator and that it is for the national Court to establish those two elements.  
 
13. In brief, in Emsland Stärke the ECJ decided that the concept of abuse of Community law 
operates on the basis of a test that comprises two elements. First, an objective element which the 
Court defines as “a combination of objective circumstances in which, despite formal observance 
of the conditions laid down by the Community rules, the purpose of those rules has not been 
achieved”. Secondly, a subjective element which the Court describes as “the intention to obtain 
an advantage from the Community rules by creating artificially the conditions laid down for 
obtaining it”. Both elements of the concept of abuse are discussed in more detail hereunder. 
 
1.2.1.2. The objective element 
 
14. Already in its decision in Lair (1988) the ECJ observed that abuse had to be determined on 
the basis of objective circumstances44. In its judgment in Centros (1999) the ECJ clarified that a 
determination of abusive conduct is to be carried on a case-by-case basis45. In Emsland Stärke the 
Court further refined the objective element. Under the terms of Emsland Stärke, it means that 
there must be a combination of objective circumstances which shows that, despite the formal 
observance of the conditions of the Community rule, the taxpayer’s behaviour frustrates the 
object and purpose of the rule. The fact that the determination whether there is abuse must take 
place in light of a combination of objective circumstances suggests that one single circumstance 
may be insufficient to uphold abuse. Although this may generally be true, occasionally the ECJ 
seems to accept a single factor as sufficient evidence of abuse. For instance, in Walcher the ECJ 
held that the sole fact that an employee, who was at the same time a shareholder of a bankrupt 
company but did not terminate his employment after the company was declared bankrupt, while 
the employees that were not shareholder did cease their employment, was in itself sufficient to 
uphold abuse and denied on that ground the employee the right to claim compensation from a 
fund supporting employees of bankrupt employers46. As abuse it to be determined on a case-by-
case basis there is no principle objection against the upholding of a single objective fact to 
establish abuse. The strength of the evidence will of course depend upon the particular fact in the 
particular case.  
 
15. The decision whether a conduct in the given circumstances is abusive depends on the object 
and purpose of the Community provision at stake and thus a behaviour that is abusive under one 

                                                 
42 ECJ, 23 March 2000, Diamantis, C-373/73, § 34. There are similar decisions in the years before: ECJ, 9 March 1999, 
Centros Ltd., C-212/97, § 25; ECJ, 2 May 1996, Brenett v. Paletta, C-206/94, § 25. 
43  Such follows from the wording of the Court’s holding (e.g. “where it may be established on the basis of objective 
evidence that a worker has entered a Member State for the sole purpose of enjoying, after a very short period of 
occupational activity, the benefit of the student assistance system of that State” (Lair, § 43);“where it is established that 
the books in question were exported for the sole purpose of re-importation in order to circumvent legislation of the type 
at issue” (Leclerc, § 27); “even if that body established itself there in order to avoid the legislation applicable in the 
receiving State to domestic broadcasters” (TV10, § 16) (emphasis added, LDB).  
Concurring: Weber, D., Tax Avoidance and the EC Treaty Freedoms, A Study of the Limitations under European Law 
to the Prevention of Tax Avoidance, Eucotax, Kluwer Law International, 2005, 183; Karayannis, V., L’Abus de droits 
découlant de l’ordre juridique communautaire à propos de l’arrêt C-367/96 Alexandros Kefalas E.A./Elliniko Dimosio 
(Etat Hellénique), Cahiers de droit européen, 1999, 529.  
44 ECJ, 21 June 1988, Lair, C-39/86, § 43. 
45 ECJ, 9 March 1999, Centros Ltd., C-212/97, § 25. 
46 ECJ, 11 September 2003, Walcher C-201/01, § 46-47. 
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provision of Community law is not necessarily abusive under another. As a result, the Court’s 
case law is very casuistic and that makes it difficult to draw general conclusions. Also, a decision 
handed down in one case may be of little precedential value for determining abuse in another 
case. 
 
16. The easy cases are those of fraud. In case of manipulation of the product to obtain export 
restitutions47; false declarations and statements to claim a Community benefit (financial or non-
financial)48; marriages of convenience or sham marriages49 etc. the Court has had no difficulty to 
deny reliance on Community law. Such cases may not easily fit into the concept of abuse 
emerging from Emsland Stärke, which requires the formal observance of the conditions set by 
Community law and refers to transactions that respect the letter but not the spirit of Community 
law. Obviously, cases of fraud are the reverse and should be left out of the scope of the Emsland 
Stärke-decision. However, it is clear from the Court’s case law that in case of fraudulent use of 
Community law the economic operator is to be denied protection of Community law (see margin 
no. 5)50 
 
17. In more sophisticated transactions which respect the letter of Community law but not its spirit, 
the Court may be said to apply a “substance over form”-approach. The expressions used by the 
Court to categorize these transactions as being abusive depend on the type of transaction, but the 
key expression seems to be “artificiality”. This is also the expression used in Emsland Stärke 
where the Court refers to the “artificial creation” of the conditions set forth by Community law. 
The Court has been faced with several types of U-turn constructions involving the freedom of 
establishment; the freedom to provide services; the free movement of goods and the free 
movement of capital. Such U-turn constructions are typically set up by nationals of a Member 
State to avoid, under the cover of a Treaty freedom, the application of a disadvantageous 
provision of the national law of their home State. 
 
18. With the view to evade requirements imposed by national law on the carrying on of certain 
activities in their home State, service providers established themselves in another Member State 
with a more flexible legislation and directed their activities entirely or principally towards their 
former State of establishment. Alternatively, they took an interest in a company based in another 
Member State that directed its activities entirely or principally towards their former home State. 
In Van Binsbergen, Veronica and VT10 this form of  delocalization was considered by the Court 
as an objective circumstance suggesting abuse of the Treaty provisions on the freedom to provide 
services (and the free movement of capital). In Veronica and VT10 several other objective 
circumstances were taken into account to determine whether the activities were entirely or 
principally directed towards the former home State such as the fact that Dutch based broadcasting 
organizations promoted the formation of a broadcasting company established in Luxembourg; 
that this broadcasting company transmitted its programs exclusively or mainly to the Netherlands; 
that it was controlled, managed and supported (materially, financially and legally) by Dutch 
nationals; that services were provided by Dutch nationals to the Luxembourg company and that 
the cost thereof was borne by the Dutch broadcasting organization; that the company’s staff was 
mainly composed of Dutch nationals and that its advertising was made in the Netherlands. In 
determining whether the activities are entirely or principally directed towards the home State it is 
                                                 
47 ECJ, 11 October 1977, Cremer, C-125/76, §21.   
48 ECJ, 27 September 2001, C-63/99, Gloszcuk, § 75; ECJ, 27 September 2001, C-235/99, Kondova, § 80; ECJ, 25 
September 1984, Könecke, C-117/83, § 22. 
49 ECJ, 23 September 2003, Akrich, C-109/1, § 57; ECJ, 7 July 1992, Singh, C-370/90, § 12. 
50 Compare Tison, M., De Interne Markt voor Bank- en Beleggingsdiensten, Een rechtsvergelijkende juridische analyse 
van de wederzijdse erkenning als techniek van marktunificatie in de Europese interne markt, Intersentia 
Rechtswetenschappen, Antwerpen-Groningen, 1999, 284. 
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not the frequency of the activities that should be decisive (as this would erode the concept of the 
freedom to provide services), but rather the relative weight of the activities that are directed at the 
home State as compared to the services directed towards the host State or third States. In TV10 
the Luxembourg company transmitted its programs to a Netherlands and Luxembourg audience 
and had signed contracts with cable network operators in the Netherlands and Luxembourg. 
Notwithstanding this fact abuse was upheld. It is submitted that such can only be the case if the 
services are predominantly provided to customers in the former home State51.   
 
19. The Court has also been called to handle several cases on U-turns (or circular arrangements) 
involving flows of goods. Products are exported from a Member State and subsequently re-
imported in the same Member State (or vice versa) either to circumvent a provision of national 
law (Leclerc and Milk Marque) or to claim a financial benefit under secondary Community law 
(General Milk Products and Emsland Stärke). The Leclerc-case concerns a French law which 
required publishers or importers of books to fix the retail price and retailers to apply that price 
(subject to a maximum discount of 5%). The law also applied to books imported in France, 
whether published abroad or published in France but initially offered for sale in another Member 
State. The bookseller Leclerc questioned whether the French law was compatible with Art. 28 EC 
Treaty. The ECJ found the French rule to be a measure equivalent to a quantitative restriction on 
importation that infringed Art. 28 EC Treaty to the extent that it applied to books imported into 
France from another Member State. For such books the retailer was prevented from passing on 
the advantage of a lower price obtained in the exporting Member State, being obliged to sell at 
the price fixed by the publisher. However, the Court made a proviso for the case “where it is 
established that the books in question were exported for the sole purpose of re-importation in 
order to circumvent legislation of the type at issue”52. Indeed for such books published in France 
the retail price was fixed by the publisher and the exportation of such books followed by their re-
importation could have benefited from the Court’s holding on imported books. However, the 
Court anticipated such circular arrangements to occur and observed that they would amount to a 
circumvention of the French rule under the cover of a Treaty freedom and that the Treaty should 
not promote such transactions. As the Court’s statement is a made in obiter dictum, the Court did 
not explain which objective circumstances are capable of establishing that the sole purpose of 
exporting and subsequently re-importing the books was to circumvent the French price fixing 
rule. In my view the Court did not mean to say that the sole fact that the same goods were 
exported from and later re-imported in France is in itself an objective circumstance capable of 
upholding abuse53. However, one of the objective factors that may be relevant in such a case is 
that the same goods are re-imported by the same party. Such follows a contrario from the 
judgment in Deutscher Apothekerverband where the Court held that there could be no abuse 
because the exporter of the goods and the re-importer where different (and unrelated) persons 

                                                 
51 Concurring: Tison, M., De Interne Markt voor Bank-en Beleggingsdiensten, Een rechtsvergelijkende juridische 
analyse van de wederzijdse erkenning als techniek van marktunificatie in de Europese interne markt, Intersentia 
Rechtswetenschappen, Antwerpen-Groningen, 1999, 288 and 315. 
 The TV10-case does not shed much light on the question of the relative weight of the activities. The ECJ seems to rely 
entirely on the findings of the Dutch Court and does not question its conclusion that TV10 acted abusively.  
52 ECJ, 10 January 1985, Leclerc, C-229/83, § 27. 
53 In Deutscher Apothekerverband the ECJ made it clear that it did not intend to say in Leclerc that the sole fact of 
exportation and reimportation of the same goods amounts to abuse. With a reference to Leclerc (§27), it observes: 
“However, the Court has accepted, in relation to the free movement of goods, that that finding does not apply where, 
on the basis of objective factors, it is established that the products concerned were exported for the sole purpose of 
reimportation in order to circumvent legislation such as that in the main proceedings” (emphasis added)  (ECJ, 11 
December 2003, Deutscher Apothekerverband, C-322/01, § 129). The decision in Milk Marque does not shed any light 
either on which objective circumstances are able to prove abuse (ECJ, 9 September 2003, Milk Marque, C-137/00, § 
115).  
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operating in different marketing stages54. Another relevant factor could be the timing. Re-
importation shortly after exportation could be an indication that no normal commercial 
transaction is carried on55. In his opinion in Leclerc AG Darmon characterized the exportation 
followed by the re-importation of the same goods as follows: “such an operation, designed solely 
to circumvent the coercive rules of national law creates an artificial trade flow (…). Only normal 
commercial transactions may qualify for Community protection”56. The Court did not go into the 
characterization.  
 
20. In General Milk Products a German company imported cheddar cheese from New Zealand to 
be partly marketed in Germany and partly re-exported to other Member States. The company 
qualified for monetary compensation amounts (hereafter “MCAs”) on cheese that was 
immediately re-exported to other Member States. The ECJ granted the MCAs but added the 
following proviso: “(…) the position would be different only if it could be shown that the 
importation and re-exportation of that cheese were not realized as bona fide commercial 
transactions but only in order wrongfully to benefit from the grant of monetary compensation 
amounts (…) the bona fide character of those transactions is a question of fact to be decided by 
the national court”.  
 
21. Emsland Stärke concerns a German company that exported agricultural products from 
Germany to Switzerland. The recipients of the products were two Swiss companies based at the 
same address and managed and represented by the same group of persons. Immediately after 
release from customs in Switzerland the goods were re-imported in Germany and Italy unaltered 
and by the same means of transport without even having been unloaded. With the apparent 
objective of making the structure less obvious the Swiss importer sold the goods prior to re-
importation in the Community to another Swiss company with which it had personal and 
commercial links. The business was lucrative: upon exportation the products qualified for an 
export refund that was higher than the import duties upon re-importation. Once the circular 
arrangement was discovered the German authorities claimed back the refund. The Court found 
that all the formal conditions for the grant of the export refunds were fulfilled (hence the 
reference to “despite the formal observance of the conditions laid down by the Community rules” 
in the Court’s holding, see margin no. 11). However, all these findings form part of a 
“combination of objective circumstances” that shows that the parties’ conduct frustrates the 
object and purpose of the Community regulations on export refunds57. The Court characterized 
the transaction as “a purely formal dispatch from the Community territory with the sole purpose 
of benefiting from export refunds (…); and “an artificial operation” that is “not realized as bona 
fide commercial operations”58.  
 

                                                 
54 ECJ, 11 December 2003, Deutscher Apothekerverband, C-322/01, § 130. 
55 In de Laysterie (an income tax case discussed infra margin no. 73), the ECJ observed that a circular arrangement 
effectuated within a short period of time could prove an abuse of the freedom of establishment (ECJ, 11 March 2004, 
de Laysterie du Saillant, § 54). Also, in Lair there is a suggestion that a short stay in the other Member State during 
which a claim under the advantageous law of that State is made is an indication of abuse (ECJ, 21 June 1988, Lair, C-
39/86, § 43). 
56 Opinion of AG Darmon , Leclerc, C-229/83, § 17. 
57 The AG had observed that the fact the goods re-imported were the same goods as those exported is as such not 
sufficient for presuming an abuse (Opinion AG Alber, Emsland Stärke, C-110/99, § 71).  
58 ECJ 14 December 2000, Emsland Stärke, C-110/99, § 50, 51, 55 and 59. 
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22. In the Walcher-case and the recent Agip Petroli-case59 the Court also referred to the “artificial 
creation of conditions” and in income tax matters the ECJ refers systematically to “artificiality”. 
In deciding whether a domestic provision that aims at preventing tax avoidance is a measure that 
can justify a restriction to the exercise of the Treaty freedoms, the ECJ examines whether or not 
the measure has “the specific purpose of preventing wholly artificial arrangements”60. The cases 
of Pafitis, Kefalas and Diamantis, do not, unlike the foregoing cases concern commercial 
arrangements set up to circumvent a provision of national law under the cover of a Treaty 
freedom or to claim an advantage under secondary Community law, but deal with the question 
whether a minority shareholder exercises his right derived from the Second Company Law 
Directive in an abusive (i.e. unreasonable) manner (see margin no. 7). The shareholders 
concerned tried to invalidate a capital increase in an ailing Greek company (placed under 
provisional administration of a public authority) that had not complied with the rules on capital 
increases laid down in such Directive. The ECJ summed up a whole list of objective factors that 
did not indicate an abuse of right on the part of the shareholder61. Nevertheless in Diamantis the 
Court upheld abuse because it found that the shareholder, after several years of inaction, chose the 
remedy available that could cause excessive damage to the legitimate interest of others (company, 
suppliers, employees and other bona fide third parties) without offering an equivalent benefit to 
the shareholder. This was found to be an objective circumstance establishing that the way in 
which Diamantis exercised his right under the Directive was arbitrary and thus in breach of the 
general Community law principle of proportionality62. Because of the nature of these cases 
artificiality played no role in the Court’s decisions.    
 
23. In summary, the ECJ does not look at whether a transaction only formally observes the 
conditions laid down in the relevant provisions of Community law but whether the substance of it 
(i.e. what happens in reality) complies with the object and purpose of such provisions. Thus, the 
yardstick for judging the lawfulness of the recourse to Community law is the objective(s) of the 
Community rule in question. This issue is discussed further infra 1.2.3. In determining whether 
the conduct of an economic operator is in accordance with the objectives of the provision of 
Community law of which he avails himself, a number of objective factors are to be taken into 
consideration. Circular arrangements and U-turns are amongst the suspect transactions which the 
Court commonly describes as artificial arrangements. The ECJ refers from time to time to non 
bona fide or abnormal commercial transactions. Another objective factor that often returns in 
                                                 
59 For ships operating in island cabotage (i.e. transportation of goods within two ports on the same island) matters 
relating to the crew are regulated by the laws of the host State and not the laws of the flag State. Where island cabotage 
immediately follows or precedes a voyage to or from another State the crew matters for the island cabotage are 
regulated by the flag State (Regulation 3577/92). Agip charted a Greek tanker to carry crude oil between two ports in 
Sicily but applied Greek law to the crew on ground that the ship subsequently sailed empty to a foreign State. That 
looked suspicious and the ECJ found that formally the conditions for the flag State-rule were met but added that 
shipowners cannot be allowed to make empty “artificial” (“sham”) voyages to neighbourhood countries to escape from 
the host State-rule. It left it to the national Court to find out whether Agip’s conduct is explained by that intention or 
whether it had commercial reasons to make empty voyages (ECJ, 6 April 2006, Agip Petroli, C-456/04, § 15 et seq.). 
60 ECJ, 11 September 2003, Walcher C-201/01, § 44. The Court used this expression for the first time in an income tax 
case in ECJ, 16 July 1998, ICI, C-264/96, § 26 and thereafter referred to it systematically in other income tax cases (see 
infra 2.2.1.). 
Also in Community legislation with respect to abusive claims of Community own resources “artificiality” has become 
a standard expression. See e.g. Art. 4 (3) of Regulation 2988/95 on the protection of the European Communities’ 
financial interests (“Acts which are established to have as their purpose the obtaining of an advantage contrary to the 
objectives of the Community law applicable in the case by artificially creating the conditions required for obtaining 
that advantage shall result, as the case shall be, either in failure to obtain the advantage or in its withdrawal”).  
61 ECJ, 23 March 2000, Diamantis, C-373/73, § 36, Kefalas, C-367/96, § 24-27; ECJ, 12 March 1996, Pafitis, C-
441/93, § 70. Such factors include: the fact that the plaintiff is a minority shareholder; that he benefited from the 
reorganisation; that he did not exercise his right of pre-emption; that he agreed that the company was placed under 
provisional administration and that he started legal proceedings only several years the capital increase was effectuated. 
62 ECJ, 23 March 2000, Diamantis, C-373/73, § 42. 
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cases of alleged abuse is the affiliation or the collusion between the parties (Veronica, VT10, 
Emsland Stärke, Deutscher Apothekerverband). However, as there must be a combination of 
objective factors the mere fact that parties are legally, commercially or personally linked is as 
such not a sufficient indication of abuse.  
 
1.2.1.3. The subjective element 
 
24. In Emsland Stärke the Court defined the subjective element as “the intention to obtain an 
advantage from the Community rules by creating artificially the conditions laid down for it”. 
Thus, the Court links this subjective test to the finding that the situation giving rise to the 
application of a Community rule was purely artificial. The combination of objective and 
subjective tests in Emsland Stärke requires one to determine in each individual case the artificial 
nature of the transaction on the basis of a set of objective circumstances. The intention of the 
parties to improperly obtain an advantage from Community law (“improperly” in the meaning of 
a claim frustrating the objectives of Community law) is then to be inferred from the artificial 
character of their arrangement and is to be assessed case-by-case in the light of a series of 
objective circumstances. The artificial form of the arrangement reveals its ultimate purpose 
(“end”/”finalité”). The purpose of an arrangement is what the parties intended to effect and this 
intention must be ascertained from a set of objective circumstances. Thus, Emsland Stärke does 
not mandate an inquiry into the motives of the parties that set up the arrangement but a 
determination of the ultimate purpose of their arrangement– which is to abuse Community law - 
and such purpose is to be inferred from the artificial, inadequate etc. form of their arrangement. 
The economic operator can have all sorts of motives to enter into an arrangement that abuses 
Community law and such motives may be hard to determine but they are not relevant for 
purposes of determining an abuse of Community law63. The parties in Emsland Stärke could have 
needed the export refunds to pay off debts; to pay higher wages to their employees; to invest in 
new lorries etc. Those are their motives to enter into the arrangement. But to satisfy these needs 
the parties abused the Community export refund system and that is the ultimate purpose of their 
arrangement. Abuse of Community law is a purpose-oriented notion in the sense that there must 
be a clear and logical connection between all the objective facts of the case that are directed at 
obtaining a benefit under Community law. In order to bring the arrangement within the concept of 
“abuse of Community law” one must be able to predicate, by looking at the objective facts of the 
individual case, that it was executed in this particular way with a view to claim a benefit not 
intended by Community law. Such facts have to reveal that the arrangement is so artificial that 
there can be no other purpose or explanation for it than to abuse Community law. This view is 
confirmed by AG Maduro in his opinion in Halifax (see infra 1.2.2) and in literature64. It is 
furthermore in line with the Court’s reference in Emsland Stärke and several other cases to the 
“sole purpose” of an activity or conduct as a central element which supports the conclusion that 
there has been abuse of Community law65. The Court takes the view that an abuse exists where 
the arrangement at issue can most likely have no other explanation than to trigger the application 
of a provision of Community law in a manner contrary to its objective. The purpose of the 
arrangement is to be objectively determined on the basis of the absence of any other justification 

                                                 
63 Some authors, however, read in Emsland Stärke a requirement to inquiry into the motives of the parties. See Ensing 
Sorensen, K., Abuse of Rights in Community Law: A Principle of Substance or Merely Rhetoric?, Common Market 
Law Review, 2006, 457.   
64 Opinion AG Maduro, Halifax, C-255/02, § 70-71; Weber, D., Abuse of Law, European Court of Justice, 14 
December 2000, Case C-110/99, Emsland-Stärke, L.I.E.I., 2004, 53; De Wulf, H., Brievenbusvennootschappen, vrij 
vestigingsrecht en werkelijke zetelleer, Vennootschap & Fiscaliteit, 1999, 13. 
65 ECJ, 11 December 2003, Deutscher Apothekerverband, C-322/01, § 129; ECJ, 9 September 2003, Milk Marque, C-
137/00, § 115; ECJ 14 December 2000, Emsland Stärke, C-110/99, § 50; ECJ, 21 June 1988, Lair, C-39/86, § 43; ECJ, 
10 January 1985, Leclerc, C-229/83, § 27. 
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for the arrangement than to claim an advantage under Community law. In case of arrangements 
which under the cover of the Treaty freedoms try to circumvent national law, artificiality 
therefore becomes synonymous to the failure to pursue any economic objective underlying the 
Treaty. It is clear that the Court gives a narrow interpretation to the concept of abuse of Treaty 
freedoms to circumvent cumbersome national tax law. Such is explained by the primary objective 
of the EC Treaty, i.e. the creation of an internal market. The Court’s approach avoids that 
legitimate trade is affected as least as possible in order not to run foul of the Community’s 
primary objective. 
 
25. The “combination of objective circumstances” to which the Court refers in the objective test 
of Emsland Stärke plays a crucial role in establishing the evidence that the economic operator 
intends to abuse Community law. Objective circumstances have to reveal on a case-by-case basis 
that the arrangement is so artificial that it cannot have any other purpose than to claim a benefit 
under Community law which Community law has not intended for that particular arrangement. Or 
phrased differently, the objective facts of the case must reveal that the sole purpose of the 
arrangement is to frustrate, rather than to serve, the objectives of the relevant provision of 
Community law. Therefore, it would have been more appropriate for the Court to link the 
“combination of objective circumstances” to both the objective and subjective elements of the 
definition of abuse. I have undertaken an attempt to define abuse of Community law in that way 
hereafter sub 1.2.1.4.   
 
26. There is not much guidance in the ECJ’s case law as to which evidence it retains to determine 
the parties’ subjective intention. Such is explained by the fact that the Court leaves the finding of 
facts to the national Court. Of course, cases like Veronica and TV10 where the Court upheld 
abuse (see margin no. 18), make it clear that it inferred from the various objective circumstances 
of the case that the parties had no other intention (purpose) than to circumvent national law by 
having recourse to Community law and that no objective of Community law was pursued. In 
Emsland Stärke the Court observed that the existence of the subjective intentions can be 
established by evidence that there was collusion between the exporter and the importer. It also 
observed that in this respect the national Court can take into consideration that, before being re-
imported into the Community, the goods were sold by the Swiss purchaser to a related Swiss 
company66. D. Weber has rightfully pointed out, however, that the mere existence of a legal, 
commercial or personal affiliation, as is the case with the objective evidence (see margin no. 23), 
is not in itself capable of proving the parties’ intentions to abuse Community law and that 
intentions can only be inferred from objective facts which are under the control of the parties67. In 
my view, the facts in Emsland Stärke make it clear that the parties set up a pre-arranged scheme 
and that they never had the common intention that the goods left the Community (which would 
have justified the export refund, see margin no. 37). Such in my view amounts to a sham and thus 
to a fraudulent transaction (see Part Two, 2.3.1.2) that does not deserve the benefit offered by 
Community law (see margin no. 16).  
 
1.2.1.4. Conclusion 
 
27. In summary, it follows from the Court’s holding in Emsland Stärke that abuse of Community 
law is present where a combination of objective circumstances establishes that (i) an economic 
operator intends to obtain a benefit provided by Community law by setting up an artificial 
arrangement that formally observes the conditions set by Community law (subjective element) 
                                                 
66 ECJ 14 December 2000, Emsland Stärke, C-110/99, § 59.  
67 Weber, D., Tax Avoidance and the EC Treaty Freedoms, A Study of the Limitations under European Law to the 
Prevention of Tax Avoidance, Eucotax, Kluwer Law International, 2005, 191-192 (with reference to ECJ case law). 
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and that (ii) despite formal observance of those conditions, object and purpose of the Community 
provision would be frustrated if that benefit would be granted (objective element).  
 
28. The definition of abuse formulated in Emsland Stärke is so comprehensive that it can apply to 
the two types of abuses of Community law that emerged from the Court’s earlier case law, i.e. 
where recourse is had to Community law (in particular to the Treaty freedoms) to circumvent a 
cumbersome provision of national law (such as Leclerc, Veronica, TV 10) or where an economic 
operator intends to take advantage of provisions of Community law in an improper way (i.e. 
against the objective of the Community rule) independent from a circumvention of national law 
(such as Emsland Stärke, General Milk Products, Diamantis). As discussed earlier, some of the 
former cases resemble the cases of ”abuse of law” (“fraus legis”/”fraude à la loi”) in matters of 
international private law and some of the latter cases are akin to the concept of “abuse of rights” 
under Belgian private law (see margin nos. 6-7). Admittedly, the reference to the creation of 
artificial conditions in the Emsland Stärke-judgment is more easily applicable where an improper 
advantage offered by Community law is claimed in a commercial transaction (such as Emsland 
Stärke, General Milk Products, Veronica) than in a case of a more procedural nature (such as 
Diamantis). 
 
1.2.2. BEYOND EMSLAND STÄRKE: THE ECJ’S  JUDGMENT IN HALIFAX 
 
29. The concept of abuse of Community law as developed in Emsland Stärke has been referred to 
by the Court in subsequent case law, although not consistently as the decision in Fini shows68. In 
Fini (a VAT-case) the Court refers to its decisions in Kefalas and Diamantis according to which 
Community law cannot be relied upon for fraudulent or abusive ends. Surprisingly, there is no 
reference to Emsland Stärke for purposes of defining when there is such an abuse and in line with 
some of its pre-Emsland Stärke judgments the Court states that whether there is fraud or abuse is 
to be determined on the basis of objective circumstances with no reference to the parties’ 
intentions69. AGs consistently refer for the determining whether there is abuse of Community law 
to the tests laid down in the Emsland Stärke-judgment70.  
 

                                                 
68 ECJ, 21 February 2006, Halifax plc et alia, C-255/02, § 69; ECJ, 21 July 2005, Eichsfelder Slachtbetrieb, C-515/03, 
§ 39; ECJ 29 April 2004, Gemeente Leusden en Holin Groep, C-478/01 and 7/02, § 78. 
69 ECJ, 3 March 2005, Fini, C-32/03, § 32-34. 
70 See e.g. Opinion of AG Tizanno, Bot, C-241/05, § 56; Opinion of AG Stix Hackl, Fidium Finanz, C-452/04, § 93; 
Opinion AG Maduro, Halifax, C-255/02, § 66 and 70; Opinion of AG Geelhoed, Akrich, C-109/01, § 96 and 175 et 
seq.; Opinion of AG Tizanno, Man Lavette Chen, C-200/02, § 114. 
The Opinion of AG Geelhoed in Akrich deserves special mention. The AG criticizes the double test formulated in 
Emsland Stärke (§173-185). As to the subjective test, the AG observes that such intentions refer to the motives of the 
parties and that these are hard to discern as the parties do not necessarily have openness on that point. As observed 
above, the reference to intentions in Emsland Stärke is not a reference to motives, but to the ultimate purpose of the 
transaction which is to be objectively determined. The AG also observes with reference to the Levin-case that the ECJ 
does normally not recognize intentions. This reference is misplaced. As observed below, Levin deals with the 
preliminary question whether the abuser has access to the EC Treaty (see infra margin no. 94). There it is concluded 
that at that stage of the analysis the intentions of the parties are irrelevant as one needs to have access to the Treaty 
before one can be said to abuse it. As to the objective test, the AG claims that objective criteria are easy to manipulate 
and that a person may adjust his situation to satisfy the conditions set forth by Community law. The AG seems to miss 
the crux of the Court’s abuse-doctrine. If the economic operator satisfies the conditions for e.g. the EC Treaty to apply, 
he should in principle be protected by the Treaty. However, if the structure is so artificial that those conditions are only 
formally met so that no purpose of Community law is actually aspired (which is presumably the situation which the AG 
has in mind) then the objective and subjective tests of Emsland Stärke are satisfied and there is abuse. It is odd that the 
AG does not come up with an alternative but solves the problem on the basis of the Centros-decision which requires 
proof of abuse on the basis of objective circumstances which are the object of the AG’s criticism  (§180-181).     
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30. The ECJ’s decision in Halifax deserves special attention. Halifax involves a series of 
transactions set up by a UK bank that is unable to fully recover VAT on goods and services 
supplied to it with the view to significantly increase its capability of recovering upstream VAT. 
UK VAT legislation did not provide for a rule that allows the authorities to challenge transactions 
that are set up with no other purpose than to optimize a taxpayer’s VAT position. However, the 
UK tax authorities challenged the scheme on the ground that there is a general principle of 
Community law according to which an economic operator cannot abusively exercise rights 
derived from Community law (i.c. the right to recover upstream VAT pursuant to Art. 17 (2) (a) 
of the 6th VAT Directive) and that such principle extends to VAT71. This issue has been heavily 
debated in literature (in particular in the UK), but the ECJ ultimately held in favor of the UK 
authorities72. The Court recalled its settled case law that Community legislation cannot be relied 
on for abusive or fraudulent purposes and that it only applies to normal commercial transactions 
and not to transactions that are carried on solely for purposes of wrongfully obtaining advantages 
provided by Community law. Because the prevention of abuse, avoidance and tax evasion is one 
of the objectives of the 6th VAT Directive the ECJ concluded that its case law on abuse of 
Community law extends to VAT as well. It added that accordingly the 6th Directive should not be 
construed in a way that promotes avoidance or evasion of VAT73. While this position is also 
relevant for other aspects of this study (see infra 5.4.2.2.5.), the Halifax-case is mentioned here 
because it also provides for a definition of abuse of Community law which, although also 
consisting of two components,  prima facie differs from the one developed in Emsland Stärke.     
 
31. In Halifax the Court held (§74-75): “(…) it would appear that, in the sphere of VAT, an 
abusive practice can be found to exist only, if, first, the transactions concerned, notwithstanding 
formal application of the conditions laid down by the relevant provisions of the Sixth Directive 
and the national legislation transposing it, result in the accrual of tax advantages the grant of 
which would be contrary to the purpose of those provisions. Second, it must also be apparent 
from a number of objective factors that the essential aim of the transactions concerned is to 
obtain a tax advantage. As the Advocate General observed in point 89 of his Opinion, the 
prohibition of abuse is not relevant where the economic activity carried out may have some 
explanation other than the mere attainment of tax advantages”.  
 
32. If one compares the definitions of abuse in Emsland Stärke and Halifax one notes the 
following. Both definitions provide for a double test providing for an objective element (the first 
test in both definitions) and a subjective element (the second test in both definitions). The 
objective tests in Emsland Stärke and Halifax both refer to the formal observance of the 
conditions laid down in Community law and the frustration of the object and purpose of the 
relevant rule of Community law by the conduct of the economic operator. However, the objective 
test in Halifax does not, unlike the one in Emsland Stärke, refer to a combination of objective 
circumstances. The subjective tests in both cases refer to the intentions of the parties, i.e. the 
claiming of an advantage provided by Community law. However in Halifax, unlike in Emsland 

                                                 
71 For a discussion whether there is indeed such a general principle of Community law, see infra 2.3. 
72 It is beyond the scope of this study to discuss the merits of these arguments and in view of the ECJ’s decision this is 
also of limited interest. For further readings see e.g. Brennan, P., Why the ECJ Should Not Follow Advocate General 
Maduro’s Opinion in Halifax, International VAT Monitor, 2005, 247 et seq.; Venables, R., Abuse of Rights in EC Law, 
EC Tax Journal, 2002, 119; Harris, P., Abus de Droit: Further Thoughts on the Cleansing of the Stables and the 
Community Notion of Own Resources, EC Tax Journal, 2002, 111; Harris, P., The Notion of Abus de Droit and its 
Application in Fiscal Matters within the EU Legal Order, EC Tax Journal, 2001, 187; Peacock, J., “The Law Ends 
Where Abuse Begins”, EC Tax Journal, 2001, 141 et seq.. 
73 ECJ, 21 February 2006, Halifax plc et alia, C-255/02, § 68-71. 
Compare with the discussion whether the object and purpose of tax treaties includes the prevention of tax evasion and 
avoidance in Part Three, 3.3.1.2.2. 
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Stärke there is no reference to the artificial creation of the conditions set by Community law and 
the reference to a series of objective circumstances is included in the subjective test, contrary to 
Emsland Stärke where it is part of the objective test (see margin nos. 11 and 25). The question 
arises why these definitions are different and whether there is to be attached any significance to 
such differences?  
 
33. The Court does not explain itself. In § 69 it does, however, refer to its decision in Emsland 
Stärke but not to the paragraphs that provide for the definition of abuse of Community law. This 
seems to suggest that this omission and the fact that the definitions differ are intentional. Does the 
opinion of AG Maduro give some insight74? In § 83 of his opinion the AG observes: “The criteria 
for applying to the field of VAT the principle of interpretation prohibiting the abuse of 
Community law must be established in the light of the specific characteristics and principles of 
this harmonized system. The test for assessment of the abuse enunciated in Emsland Stärke 
provides considerable guidance in that regard but the specificity of VAT as a tax of an objective 
character means that automatic transposition is not to be recommended. (…) the objective 
analysis of the prohibition of abuse has to be balanced against the principles of legal certainty 
and protection of legitimate expectations that also form part of the Community legal system and 
in the light of which the provisions of the Sixth Directive must be interpreted.” The AG further 
observes that the ECJ’s case law in VAT matters is settled in such a way that taxpayers are free to 
organize their business so as to limit their tax liability. This leads him to conclude that (§86): “By 
virtue of those principles, the scope of the Community law interpretative principle prohibiting 
abuse of the VAT rules must be defined in such a way as not to affect legitimate trade. Such 
potential negative impact is, however, prevented if the prohibition of abuse is construed as 
meaning that the right claimed by a taxable person is excluded only when the relevant economic 
activity carried out has no other objective explanation than to create that claim against the tax 
authorities and recognition of the right would conflict with the purposes and the results envisaged 
by the relevant provisions of the common system of VAT”. The AG then goes on to conclude 
(§87): “I am of the view therefore that the Community law notion of abuse, applicable to the VAT 
system, operates on the basis of a test comprising two elements. Both elements must be present in 
order to establish the existence of an abuse of Community law in this area. The first corresponds 
to the subjective element mentioned by the Court in Emsland, but is subjective only in as far as it 
aims at ascertaining the purpose of the activities in question. That purpose – which must not be 
confused with the subjective intention of the participants in those activities – is to be objectively 
determined on the basis of the absence of any other economic justification for the activity than 
that of creating a tax advantage (…).  The second element of the proposed test corresponds to the 
so-called objective element mentioned in Emsland. It is in fact a teleological element whereby the 
purpose and objectives of the Community rules allegedly being abused are compared with the 
purpose and the results of the activity at issue”. On the basis of the foregoing the AG then finally 
concludes (§91): “I am therefore of the opinion that there is a Community law principle of 
interpretation prohibiting the abuse of Community provisions, which is also applicable to the 
Sixth Directive. According to that principle, the provisions of the Sixth Directive must be 
interpreted as not conferring the rights that might appear to be available by virtue of their literal 
meaning when two objective elements are found to be present. First, that the aims and results 
pursued by the legal provisions formally giving rise to the tax advantage invoked would be 
frustrated if that right were conferred. Second, that the right invoked derives from economic 
activities for which there is objectively no other explanation than the creation of the right 
claimed.”      
 

                                                 
74 Opinion AG Maduro, Halifax, C-255/02, § 83-91. 
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34. There are three striking factors in the AG’s opinion. First, the AG quotes Emsland Stärke with 
approval and this suggests that he does not want to detract from it. Second, surprisingly, while he 
accepts the subjective element formulated in Emsland Stärke (§ 87) he omits any reference to “the 
artificial creation of the conditions”. Thirdly, although the AG expressly mentions and accepts 
the subjective test formulated in Emsland Stärke, in his conclusion he suddenly turns it into an 
objective one stating that “two objective elements are found to be present”(§ 91)  and gives no 
explanation for that change in position. 
 
35. It is strange that the ECJ and the AG omit any reference to the artificiality of the transactions 
since it is a key expression in the Court’s abuse doctrine (see margin no. 17). It is hard to see why 
this is so. The pre-arranged scheme set up in Halifax easily fits into the Court’s artificiality-test75. 
As indicated earlier the subjective test of Emsland Stärke means that the ultimate purpose of the 
economic operator is to be inferred from the objective circumstances of the case. Such 
circumstances have to reveal that the transaction is so artificial that there can be no other purpose 
or explanation for it than to abuse Community law (see supra 1.2.1.3). This is exactly the position 
of AG Maduro and of the Court in Halifax: “Second, it must also be apparent from a number of 
objective factors that the essential aim of the transactions concerned is to obtain a tax advantage. 
As the Advocate General observed in point 89 of his Opinion, the prohibition of abuse is not 
relevant where the economic activity carried out may have some explanation other than the mere 
attainment of tax advantages”. Consequently, there is no reason why the Court should not have 
referred to the artificial character of the transactions. I fully agree with the AG and the Court that 
the specificity of the VAT system; the principles of legal certainty; the protection of the 
taxpayer’s legitimate expectations and the Court’s settled case law on the choice of the least taxed 
road should be fully respected when applying the abuse concept to VAT cases, but this does not 
justify that the Court in Halifax omits any reference to the artificiality of the transactions at stake. 
In doing so, the Halifax-definition leads to confusion. There is a second element of confusion in 
Halifax. From the Court’s earlier case law it is apparent that the Community benefit is denied if 
the sole reason for entering into a transaction is to claim a Community benefit or the 
circumvention of national law through recourse to Community law (see margin no. 24). In stating 
that it must be the taxpayer’s “essential aim” to obtain a tax advantage, the Court in Halifax 
seems to suggest that where other non-essential economic justifications are present the taxpayer 
will still be regarded as behaving abusively. Arguably, such is contradicted by the reference in the 
Court’s judgment (§75) to § 89 of the AG’s opinion and the references in § 69 of the judgment to 
“solely for the purposes of wrongfully obtaining advantages provided for by Community law”. It 
is also contradicted by the reference in the first part of the Court’s conclusion on the meaning of 
“economic activity” to the “the sole aim of obtaining a tax advantage, without any other 
economic objective” (§ 59). But this does still not remove all ambiguity76. The fact that the 
reference to “objective circumstances” in Halifax is no longer part of the objective element of the 
definition (i.e. no longer linked to the economic operator’s conduct that is contrary to the 
objective of the relevant rule of Community law), but has been included in the subjective test is 
also confusing. As submitted before it would have been more appropriate to link the reference to 
“objective circumstances” to both the objective and subjective element of the abuse-concept (see 
margin no. 25 and 1.2.1.4). 
 

                                                 
75 For a description of the scheme, see ECJ, 21 February 2006, Halifax plc et alia, C-255/02, § 12-31. 
76 These confusing statements are worrying as they considerably affect the burden of proof. In the wake of Halifax the 
Belgian legislator has enacted an abuse of rights-rule in the VAT Code thereby almost literally copying the ECJ’s 
conclusion and requiring an “essential aim” (Art. 1 (10) Belgian VAT Code). 
Also in non-tax cases the ECJ now starts to apply the more flexible “essential aim”-test (ECJ, 6 April 2006, Agip 
Petroli, C-456/04, § 23). 
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36. Apart from these observations, the Halifax-definition of abuse in my view is not essentially 
different from the one enunciated in Emsland Stärke77. Such has been recognized shortly after the 
judgment in Halifax. According to AG Colomer in Kittel, the objective and subjective tests to 
establish abuse have been applied by the ECJ in Emsland Stärke and have been adopted by the 
Court in Halifax78. The Court itself in Cadbury Schweppes equated the tests developed in its 
Emsland Stärke and Halifax-judgments79.  In my view the definition of abuse in Halifax, could 
have stayed much closer to the one of Emsland Stärke, while being unambiguous and still 
respecting the specific characteristics and requirements imposed by the VAT system as 
recognized by the ECJ’s case law. Taking the Emsland Stärke-definition of abuse of Community 
law, as modified above (see supra 1.2.1.4), as a starting point the following could be a definition 
of abuse in VAT matters: “There is an abusive practice for VAT purposes  if  a combination of 
objective circumstances establishes that (i) transactions are carried on with the sole intention to 
obtain a benefit provided by (relevant VAT Directive and implementing legislation) by artificially 
creating a situation that formally observes the conditions of (relevant VAT Directive and 
implementing legislation) (subjective element) and that (ii) despite formal observance of those 
conditions, object and purpose of (relevant VAT Directive and implementing legislation) would 
be frustrated if that benefit would be granted (objective element). Where the transactions have 
some other explanation than the mere attainment of the benefit provided by (relevant VAT 
Directive and implementing legislation), no abuse is present”.  
 
1.2.3. TESTING THE OBJECTIVE CIRCUMSTANCES OF THE CASE AGAINST THE 
OBJECTIVES OF THE COMMUNITY LAW-PROVISION ALLEGEDLY ABUSED 
 
37. It follows from the Court’s decisions in Paletta, Kefalas, Centros, Diamantis, Emsland Stärke 
and Halifax that an economic operator can be said to abuse a provision of Community law if the 
objective circumstances of the case establish that the conduct of the economic operator frustrates 
the object and purpose of the rule of Community law of which he avails himself80. Determining 
the objectives of a particular provision of Community law is a matter of interpretation of 
Community law which in the first place falls in the jurisdiction of the ECJ. This is well illustrated 
by the analysis made by AG Alber in Emsland Stärke. The case concerns a financial claim made 
under secondary Community law (i.e. a Regulation) which allegedly frustrated the object and 
purpose of the rule (for the facts, see margin no. 21). According to the AG: “The yardstick for 
judging the lawfulness of individual import and export transactions is therefore the purpose of the 
rules in question (…). The point of departure for the further analysis of the matter must therefore 
be the objective of the export refund scheme”. After having analyzed the purpose of the export 
refund scheme81, the AG concluded that only definitive sales of the relevant goods outside the 
Community entitle the exporter to an export refund and that this purpose could be frustrated by a 
re-importation of the goods immediately after exportation. However, he warned for a blanket 
                                                 
77 Also in Halifax the Court underscores that the determination of the artificiality of the transaction requires the national 
Court to determine “the real substance and significance of the transactions concerned” (ECJ, 21 February 2006, 
Halifax plc et alia, C-255/02, § 81) (compare to margin no. 23). 
78 Opinion of AG Colomer, Kittel, C-439 and 440/04, § 56 and footnote 31. 
79 ECJ, 12 September 2006, Cadburry Schweppes, C-196/04, § 64. 
80 ECJ, 21 February 2006, Halifax plc et alia, C-255/02, § 74; ECJ 14 December 2000, Emsland Stärke, C-110/99, §52;  
ECJ, 23 March 2000, Diamantis, C-373/73, § 33-34; ECJ, 9 March 1999, Centros Ltd., C-212/97, § 24-25; ECJ, 12 
May 1998, Kefalas, C-367/96, § 28; ECJ, 2 May 1996, Brenett v. Paletta, C-206/94, § 25. 
81 The purpose of the refund scheme is to compensate for the difference between commodity prices within the 
Community and international market prices. It is not a subsidy intended to give the exporter a commercial advantage 
but an instrument to render Community products competitive on the world market. The sale of Community products 
outside the Community becomes viable and desirable under the Community’s agricultural policy. For that purpose the 
products must be marketed outside the Community and must have left the Community for good (Opinion of AG Alber, 
Emsland Stärke, C-110/99, § 69-74).  
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condemnation of every export transaction followed by a re-importation of the same goods and 
insisted there to be proof that there was no genuine intention to export the goods for definitive 
marketing outside the Community.  
 
38. It is noteworthy that, where the Treaty provisions on the freedoms are at stake, the ECJ 
construes such provisions broadly and interprets the exceptions to the freedoms narrowly because 
such provisions are fundamental to the attainment of the internal market. The denial of Treaty 
protection in case of abuse of the Treaty provisions on the fundamental freedoms is an exception 
to the use of such freedoms which the Court therefore applies restrictively82. The requirement 
emerging from the ECJ’s case law on abuse of the Treaty freedoms that the sole purpose of 
exercising one of the fundamental freedom must be to circumvent national law confirms this 
conclusion (see infra margin no. 53). One may be tempted to draw from the Court’s case law on 
abuse of Community law a general conclusion that an economic operator abuses the provisions of 
the EC Treaty where he exercises one of the Treaty freedoms only to take advantage of a more 
beneficial legal system of another Member State (“forum shopping” or “jurisdiction shopping”), 
in particular where he does so with the aim to circumvent cumbersome national law of his home 
State (see supra 1.1.). Such conclusion is, however, not tenable because it runs counter at one of 
the fundamental objectives of the EC Treaty83. Indeed, it is reiterated that the primary objective of 
the EC Treaty is the establishment of an internal market with the aim of achieving the optimal 
allocation of resources and production factors within the Community and that the internal market 
not only implies free competition between private economic operators but also free competition 
between legal systems as long as such systems are not harmonized within the Community. It 
follows that an economic operator can make use of the Treaty freedoms to enjoy the benefit of a 
more flexible legal system of another Member State, even if the inevitable consequence thereof is 
that he is no longer subject to the national law of his home State (see margin no. 6). The question 
therefore arises where the ECJ draws the borderline between abusive and non-abusive recourse to 
the EC Treaty freedoms to circumvent the application of harmful provisions of national law. 
 
39. If one starts with the case law concerning U-turns of goods and takes the Leclerc-case as an 
example one sees that the case does not concern goods originating outside France and purchased 
outside France in an arm’s length transaction with a view to be imported in France without being 
hampered by restrictions – which is the objective of Art. 28 EC Treaty - but that a circular 
arrangement is set up involving goods that originate in France  to circumvent a rule of French law 
under the cover of the free movement of goods. In such a case, the nexus with the other Member 
State is artificial as it is not linked to an arm’s length commercial transaction and thus in reality 
the economic operator does not seek to take benefit from the economic advantages offered and 
pursued by the internal market84. Thus, no underlying economic objective of Community law (i.c. 
the free flow of goods in an internal market) is sought, but an advantage of Community law is 
claimed for a purpose not intended by Art. 28 EC Treaty 85. Thus where a transaction in reality 
does not pursue an objective of Community law but relies on Community law solely to 

                                                 
82 Schermers, H., Waelbroeck, D., Judicial Protection in the European Union, Sixth Edition, Kluwer Law International, 
2001, 13 and 112.  
83 Weber, D., Tax Avoidance and the EC Treaty Freedoms, A Study of the Limitations under European Law to the 
Prevention of Tax Avoidance, Eucotax, Kluwer Law International, 2005, 193; Langodet, F., L’abus de droit dans la 
jurisprudence communautaire, Journal des Tribunaux Droit Européen, 2003, 8; De Wulf, H., 
Brievenbusvennootschappen, vrij vestigingsrecht en werkelijke zetelleer, Vennootschap & Fiscaliteit, 1999, 13.  
84 Compare to the cases of abuse of law under international private law where the artificial nexus is used as an objective 
indication of abuse, see Part Two, 2.1.2.. 
85 Langodet, F., L’abus de droit dans la jurisprudence communautaire, Journal des Tribunaux Droit Européen, 2003, 9. 
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circumvent a burdensome provision of national law, it frustrates the objectives of Community law 
and Community law is abused86.  
 
40. As indicated earlier, the case law on abuse in the field of the freedom to provide services 
suggests that the fact that an economic operator establishes himself (directly or indirectly via an 
interposed company) in another Member State and directs all or virtually all of its activities 
towards customers based in his former State of residence is an objective circumstance suggesting 
abuse if such an arrangement is set up to avoid a cumbersome rule of the latter State (see supra 
margin no. 18). In Van Binsbergen Dutch rules on the qualifications for carrying on a legal 
profession were at stake (for the facts, see footnote under margin no. 10). In Veronica and TV10 
Dutch broadcasting organizations set up Luxembourg companies to avoid the application of a 
Dutch rule regulating the broadcasting business that prohibited such organizations from 
supporting the incorporation of Dutch commercial radio and TV stations (for the facts, see margin 
no. 18). The purpose of the Dutch rule was to establish a pluralistic and non-commercial 
broadcasting system and to protect the freedom of expression. The Court held that the 
circumvention of such Dutch rules regulating the carrying on of certain trades, businesses or 
professions amounted to an abuse of freedom to provide services (Art. 49 EC Treaty)87. It thus 
suggests that the conduct of the economic operators in these cases infringed the objective of Art. 
49 EC Treaty. The objective of Art. 49 EC Treaty is undoubtedly to allow a Luxembourg 
company with no establishment in the Netherlands to provide services to Dutch customers, but it 
is not designed to permit Dutch service providers to set up a Luxembourg company that has little 
substance in Luxembourg and provides its services exclusively or almost exclusively to Dutch 
customers, as was the case in Veronica and VT10, with the aim of avoiding the Dutch rules 
regulating the exercise of the business. Like in the case involving circular arrangements of goods, 
the nexus with the other Member State is artificial as it is only explained by the aim to circumvent 
the Dutch law and thus in reality no underlying objective of Community law is pursued but an 
advantage provided for by the EC Treaty is claimed for an unintended purpose. However, the fact 
that few or no services are supplied to residents of the State where the service provider is 
established is in itself not sufficient to uphold abuse of the freedom to provide services. As the 
Court observed in the VT4-case, Art. 49 EC Treaty does not require a supplier of services to 
provide services to customers based in his State of residence88. Accordingly, where the service 
provider supplies few or no services in his State of residence (but provides all or most of his 
services to residents in another Member State) there will be abuse only if the freedom to provide 
services is exercised with the sole purpose of circumventing a rule of national law of the latter 
State. Only in such circumstances, does the service provider not actually pursue an economic 
objective underlying Art. 49 EC Treaty and is the subjective intention to abuse Community law 
established.  
 
41. The Bouchoucha-case concerns a U-turn involving the right of primary establishment (on that 
term, see margin no. 100). The case concerns a French national who obtained a diploma of 
osteopathy in the UK. Such diploma did not qualify him as a doctor. He wanted to practice as an 
osteopath in France. This was refused under the French Public Health Code according to which 
only qualified doctors may practice osteopathy in France. The Court observed that the matter was 
not harmonized in the Community and that the diploma of Mr. Bouchoucha did not enjoy mutual 
recognition. It recognized, like it did in Van Binsbergen, Veronica and TV10, the legitimate 
                                                 
86 ECJ, 11 December 2003, Deutscher Apothekerverband, § 129; ECJ, 9 September 2003, Milk Marque, C-137/00, § 
115; ECJ 14 December 2000, Emsland Stärke, C-110/99, §50; ECJ, 3 March 1993, General Milk Products, C, § 21; 
ECJ, 10 January 1985, Leclerc, C-229/83, § 27. 
87 In Veronica, the Court held that the scheme also amounted to an infringement of the provisions on the free movement 
of capital. 
88 ECJ, 5 June 1997, VT4 Ltd, C-56/96, § 22.  
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interest of France to prevent its nationals from attempting by means of the freedom of 
establishment to evade the application of their domestic laws on vocational training89. As a result 
Mr. Bouchoucha was denied the right to establish himself as an osteopath in France. 
 
42. In Centros, Danish nationals and residents set up a UK limited company with the avowed 
purpose of avoiding the requirements on the minimum paid-up capital of a Danish company 
imposed by Danish company law. Subsequently the UK company opened a branch in Denmark 
and engaged in a commercial activity there. The company did, however, not carry on any 
business in the UK. The Danish authorities claimed that such amounted to an abuse of the 
freedom of establishment and refused to register the branch. The Court held as follows: “ (…) the 
provisions of national law, application of which the parties concerned have sought to avoid, are 
rules on the formation of companies and not rules concerning the carrying on of certain trades, 
professions or businesses. The provisions of the Treaty on the freedom of establishment are 
intended specifically to enable companies formed in accordance with the law of a Member State 
and having their registered office, central administration or principal place of business within the 
Community to pursue activities in other Member States through an agency, branch or subsidiary. 
That being so, the fact that a national of a Member State who wishes to set up a company chooses 
to form it in the Member State whose rules of company law seem to him the least restrictive and 
to set up branches in other Member States cannot, in itself, constitute an abuse of the right of 
establishment. The right to form a company in accordance with the law of a Member State and to 
set up branches in other Member States is inherent in the exercise, in a single market, of the 
freedom of establishment guaranteed by the Treaty”. The Court added: “In this connection, the 
fact that company law is not completely harmonized in the Community is of little relevance. 
Moreover, it is always open to the Council, on the basis of the powers conferred upon it by 
Article 54 (3) (g) of the EC Treaty, to achieve complete harmonization”90. Later, the ECJ took a 
similar decision in Commission v. Portugal91. In Inspire Art – which involved the formation of a 
UK company by Dutch nationals to circumvent the capital requirements imposed to Dutch 
companies under Dutch law and which did not engage in business in the UK – the Full Court, 
with reference to its decisions in Centros and Segers (see also margin no. 114), stated in even 
more general terms that: “The Court also held that the fact that a company was formed in a 
particular Member State for the sole purpose of enjoying the benefit of more favourable 
legislation does not constitute abuse even if that company conducts its activities entirely or 
mainly in that second State”92.  
 
43. Which conclusions are to be drawn from this case law? Taking advantage of the fact that 
legislation is not harmonized within the Community by exercising a Treaty freedom to enjoy a 
more beneficial legislation of a Member State is not abusive per se, even where the result is that a 
disadvantageous provision of another Member State is circumvented (§27 of the Centros-
judgment). Abusive conduct can only be assessed in light of the object and purpose of the 
provision of Community law that is allegedly abused. This explains why the ECJ after its dictum 

                                                 
89 ECJ, 3 October 1990, Bouchoucha, C-61/89, § 11-16. 
The absence of harmonization within the Community distinguishes this case from Knoors. There the Court also 
recognized the legitimate interest of the Netherlands to protect itself against attempts by Dutch nationals to circumvent 
the Dutch rules on professional qualifications by taking vocational training abroad and subsequently exercising their 
profession in the Netherlands. However, in Knoors the matter was regulated by an EC Directive that required the 
Netherlands to recognize the vocational training obtained by Knoors in Belgium (ECJ, 7 February 1979, Knoors, C-
115/78, § 25-26).  
90 ECJ, 9 March 1999, Centros Ltd., C-212/97, § 26-28.  
91 ECJ, 29 April 2004, Commission v. Portugal, C-171/02, § 41-44. 
92 ECJ, 30 September 2003, Kamer van Koophandel en Fabrieken voor Amsterdam v. Inspire Art, C-167/01, § 96 and 
136-138. 
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in § 27 of the Centros-judgment engages in an analysis of the provisions on the freedom of 
establishment (Art. 43 and 48 EC Treaty). These provisions have the specific purpose of allowing 
nationals of a Member State to set up a company in another Member State under the conditions 
which apply in such State to nationals of that State (“right of primary establishment”, see also 
margin no. 100). Art. 48 EC Treaty allows nationals of a Member State to form a company “in 
accordance with the laws of a Member State”. This suggests that a national of a Member State 
has the free choice of the Member State under the laws of which he will form a company. This 
right is thus by no means restricted because the law of that State is more lenient than that of the 
State where the shareholder is established. On the contrary, all that Art. 43 EC Treaty requires in 
Centros is that Danish nationals can set up a UK Limited company under the same flexible 
conditions provided by UK law as those applying to UK nationals. Art. 43 and 48 EC Treaty also 
have the specific aim of allowing a company formed under the (flexible) laws of a Member State 
and having its seat in the Community to open a branch in another Member States and to engage in 
an economic activity there (“right of secondary establishment”, see also margin no. 100). Those 
are the only two conditions set by Art. 48 EC Treaty for a company formed in accordance with 
UK law and having its seat in the UK to open a branch in Denmark. For instance, there is no 
requirement that the company carries on activities in the State of primary establishment. The 
principle of supremacy of Community law precludes the Member State where the branch is 
opened from imposing additional conditions such as the requirement that the company conducts 
business in its State of primary establishment. Thus, in its earlier Segers-decision the Court 
stated: “As regards the doubts expressed by the national Court concerning the fact that the 
English company does not conduct any business in the United Kingdom, it should be noted that 
for the application of the provisions on the right of establishment, Article 58 (now Art. 48, LDB) 
requires only that the companies be formed in accordance with the law of a Member State and 
have their registered office, central administration or principal place of business within the 
Community. Provided that those requirements are satisfied, the fact that the company conducts its 
business through an agency, branch or subsidiary solely in another Member State is 
immaterial”93. Therefore, the ECJ quite appropriately observed in Centros that: “The right to form 
a company in accordance with the law of a Member State and to set up branches in other 
Member States is inherent in the exercise, in a single market, of the freedom of establishment 
guaranteed by the Treaty” (§ 27).  Enjoying the rights of primary and secondary establishment as 
conditioned by the Treaty is the very essence of the exercise of the freedom of establishment94. 
The fact that such rights (i.c. in particular the right of primary establishment) are exercised in the 
most efficient way (i.e. by having recourse to the most flexible national law) is embedded in Art. 
48 EC Treaty and thus fully squares with the objectives of Art. 43 and 48 EC Treaty and of the 
internal market. Also, the fact that no business is carried on in the State of primary establishment 
does not amount to an abuse. Hence, the formation of a company in accordance with the law of a 
Member State that is more advantageous than the law of the home State of the shareholder with a 
view to exercise a right of secondary establishment and the conduct of an economic activity only 
in the State of the shareholder does not amount to an abuse of the freedom of establishment, even 
not if such occurs with no other purpose than to circumvent the less flexible company law of the 
                                                 
93 ECJ , 10 July 1986, Segers, C-70/85, § 16. 
94 The Court confirmed this principle more recently with respect to foreign students applying for registration at 
Austrian universities. It held that the Austrian rule requiring that the student produces not only a diploma issued by his 
Member State but also demonstrates that he satisfies the conditions for access to higher or university studies in the State 
that issued his diploma, such as success in an entrance exam or obtaining a sufficient grade to be included in a numerus 
clausus, while the latter requirements are not imposed to students that obtained their diploma in Austria, leads to 
indirect discrimination. Austria argued that the measure was necessary to prevent abuse. The Court replied that the right 
for students having obtained their degree outside Austria to have access to university studies in Austria under the same 
conditions as students having obtained their degree in Austria constitutes the very essence of the principle of free 
movement for students and cannot be regarded in itself as being abusive (ECJ, 7 July 2005, Commission v. Austria, C-
147/03, § 47 and 70). 
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latter State. This case law and in particular the ECJ’s judgment in Inspire Art also show that the 
subjective reasons for which an economic operator has exercised the rights conferred to him by 
the Treaty (i.c. making use of disparities between the national company laws with a view to avoid 
the unfavorable law of the home State) cannot call into question the protection he derives from 
those rights once the objective pursued by those rights is fulfilled95. Member States that are not 
satisfied with this outcome must harmonize their legislation.   
 
44. The Court’s case law on abuse in connection to the freedom to provide services and its case 
law on abuse in connection to the freedom of establishment do not converge. While under neither 
freedom the Court requires the economic operator to conduct an activity in the State of (primary) 
establishment (VT4 (services); Segers, Centros, Inspire Art (establishment), under the ECJ’s case 
law a U-turn set up only to circumvent a provision of national law of the former home State of the 
service provider amounts to an abuse of the freedom to provide services, while a U-turn set up for 
a similar purpose but governed by the provisions on the freedom of establishment is not abusive. 
The question arises why this is so96. In my view there are two reasons97. First, is to be observed 
that the wording of the relevant Treaty provisions is different. The provisions on the freedom of 
establishment (Art. 48 EC Treaty) explicitly refer to the national law of the Member State under 
which the company is formed and do not further condition this reference. Where a Treaty 
provision that aims at creating an internal market is at stake and which refers to the national law 
of a Member State and where such laws are not harmonized, an economic operator cannot be 
blamed of acting abusively if he engages in jurisdiction shopping by exercising his freedom of 
establishment because he fully respects the objectives of the relevant Treaty provisions. On the 
other hand, the provision on the freedom of services (Art. 49 EC Treaty) is drafted in more 
general terms, provides for fewer conditions and, what is more important, does not include any 
reference to national law. Such a provision lends itself to a broader interpretation with a view to 
prevent abuse, in particular if that abuse is related to the use or circumvention of provisions of 
national law98. This is not to say that this divergent case law is satisfactory. Arguably, the Court’s 
case law in relation to the freedom of establishment promotes an artificial nexus with another 
Member State.The UK companies in Segers, Centros and Inspire Art were no more than letter 
box companies. The Court permitted them to exercise their right of secondary establishment and 
in doing so to have recourse to Community law to circumvent disadvantageous company law 
rules in the State where they conduct business, while in connection with the free movement of 

                                                 
95 In Inspire Art the Court said: “The reasons why a company chooses to be formed in a particular Member State are, 
save in the case of fraud, irrelevant with regard to the application of the rules on the freedom of establishment”. The 
question arises whether the carve out for fraud is not too restrictive, the Court does also not permit reliance on the 
freedoms where the economic operator has criminal intentions. For a discussion,  see Wouters, J., Het Europees 
vestigingsrecht voor ondernemingen herbekeken, Doctoraal Proefschrift, Faculteit Rechtsgeleerdheid K.U. Leuven, 
1996-1997, 733. 
96 Some authors ask the same question but do not seem to come out with a clear answer and even conclude that the case 
law cannot be reconciled, see Ensing Sorensen, K., Abuse of Rights in Community Law: A Principle of Substance or 
Merely Rhetoric?, Common Market Law Review, 2006, 444-447. Other authors believe that the case law on the two 
freedoms fully converges, see De Wulf, H., Brievenbusvennootschappen, vrij vestigingsrecht en werkelijke zetelleer, 
Vennootschap & Fiscaliteit, 1999, 14. Of course, one can say that the case law converges as both are based on an 
analysis of the object and purpose of the relevant Treaty provisions but that is not the author’s point.  
97 There may be another reason that explains the difference between the case law on the right of establishment and on 
the free movement of goods. In the latter cases national law was circumvented without making use of the law of 
another Member State. Circumvention of national law was achieved only by making use of the Treaty freedom (e.g. 
Leclerc). 
98 I therefore disagree with M. Tison (writing before the Centros and Inspire Art-judgments) that the criteria emerging 
from the Court’s case law on abuse of the freedom to provide services apply mutatis mutandis to determine whether the 
freedom of establishment is abused (Tison, M., De Interne Markt voor Bank-en Beleggingsdiensten, Een 
rechtsvergelijkende juridische analyse van de wederzijdse erkenning als techniek van marktunificatie in de Europese 
interne markt, Intersentia Rechtswetenschappen, Antwerpen-Groningen, 1999, 301-302). 
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goods and the freedom of services the Court found an artificial nexus with another Member State 
to be an objective circumstance potentially indicating abuse of Community law. However, such is 
explained by different wording of the provisions and it seems than only a revision of such 
provisions may remedy this result. Because of this different wording, one should not use the Full 
Court’s dictum in Inspire Art that: “The Court also held that the fact that a company was formed 
in a particular Member State for the sole purpose of enjoying the benefit of more favourable 
legislation does not constitute abuse even if that company conducts its activities entirely or 
mainly in that second State”99 outside its context. This dictum is correct with respect to the 
exercise of the freedom of establishment in cases that are factually similar to Centros, Segers and 
Inspire Art but not necessarily outside such cases and in particular not where the exercise of other 
freedoms is at stake. The second reason that explains the difference between the case law on the 
right of establishment and on the freedom to provide services relates to the kind of national rules 
that were involved. The cases of Centros, Inspire Art and Commission v. Portugal concern 
national rules on the formation of companies and not like, in the aforementioned Dutch 
broadcasting-cases, rules concerning the qualifications for carrying on certain trades, professions 
or businesses. The ECJ clearly distinguished the Centros-case from the Dutch broadcasting-cases 
by expressly observing that the former concerned “the formation of companies”100. It thereby 
suggests that the national rule was directly concerned with the Treaty provisions on the freedom 
of establishment. As Community law prevails over domestic law it is not possible for Member 
States to impose conditions on the exercise of that fundamental freedom that are not consistent 
with its objectives.   
 
45. In this discussion the cases of Chen and Akrich cannot be left unmentioned. Cases such as 
Centros and Inspire Art involve economic operators arbitraging between the most advantageous 
national laws of Member States by exercising their Treaty freedoms. In Chen and Akrich a 
national of a non-Member State made use of the most advantageous law of a Member State to 
avail himself subsequently of primary and secondary EU-law to set aside an unfavorable national 
rule of another Member State.  
 
46. Mr. and Mrs. Chen, Chinese nationals and residents, had one child and faced the obstacles of 
China’s birth control policy (i.e. “the one child”- policy). They wanted to have a second child and 
to overcome the restrictions imposed by the Chinese birth control policy, Mrs. Chen decided to 
give birth to a second child in Belfast (Northern Ireland). The choice of the place of birth was not 
accidental. Anyone born within the islands of Ireland (even outside the Republic of Eire) acquires 
Irish nationality (application of “ius soli”). The couple intended to take advantage of the child’s 
Community nationality (Art. 17 EC Treaty) to ensure that the child and her mother would be able 
to establish themselves under Art. 18 EC Treaty (as implemented by Directive 90/364) within the 
Community. They applied for a residence permit in the UK. UK immigration authorities qualified 
the choice of the Irish nationality of the child as “the result of a subterfuge”, the purpose of which 
is to circumvent UK immigration restrictions on Chinese nationals and refused the residence 
permit on grounds of abuse. AG Tizzano undertook an in-depth analysis of the objectives of the 
Community law provisions that were allegedly abused (i.c. Art. 18 EC Treaty and Directive 
90/364) and disagreed. Although he admitted that the case involves recourse to Community law 
with the aim of circumventing a provision of UK immigration law that hampers the right of 
residence of Chinese nationals in the UK, he observed: “Nor does the fact that a person 

                                                 
99 ECJ, 30 September 2003, Kamer van Koophandel en Fabrieken voor Amsterdam v. Inspire Art, C-167/01, § 96. 
100 ECJ, 9 March 1999, Centros Ltd., C-212/97, § 26. 
It also explains the difference between the various cases concerning the freedom of establishment itself. In Bouchoucha 
(see margin no. 41) France could protect itself against the U-turn set up by the economic operator because rules on the 
exercise of professions were at stake.   
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knowingly places himself in a situation which causes a right deriving from Community law to 
arise in his favour, in order to avoid the application of certain national legislation unfavourable 
to him, constitute, in itself, a sufficient basis for the relevant Community provisions to be 
rendered inapplicable”. The AG recalls that upholding abuse requires proof that there has been a 
distortion of the purposes and objectives of the Community provision which grants the right in 
question. He concluded that Mrs. Chen’s conduct did not frustrate the purposes of Art. 18 EC 
Treaty, as implemented by Directive 90/364. Its purpose is to eliminate any restriction on the 
movement and residence of Community nationals, subject to the condition that they must not 
constitute a financial burden for the host State. The Chens did satisfy the latter requirement. The 
AG concluded that: “When a future parent decides, as in the present case, that the welfare of his 
or her child requires the acquisition of Community nationality in order to allow him to enjoy the 
rights associated with that status, and in particular the right of establishment under Article 18 
EC, there is nothing ‘abusive’ about taking action, in compliance with the law, to ensure that the 
child, when born, satisfies the conditions for acquiring the nationality of a Member State. 
Likewise, the fact that such a parent takes action to ensure that his or her daughter can exercise 
her legitimately acquired right of residence and consequently applies to be allowed to reside with 
her in the same host State cannot be classified as ‘abusive’. This is not a case of people 
‘improperly or fraudulently invoking Community law’, failing to observe the scope and purposes 
of the provisions of that legal system, but rather one of people who, apprised of the nature of the 
freedoms provided for by Community law, take advantage of them by legitimate means, 
specifically in order to attain the objective which the Community provision seeks to uphold: the 
child’s right of residence”101. The Court was much shorter. It simply rejected the argument of 
abuse of Community law and in doing so it did not apply the Emsland Stärke-tests. It observed 
that it belongs to each Member State to set the conditions of acquiring and losing the nationality 
of a State in accordance with international law and that the UK did not contest that the child of 
Mrs. Chen had legitimately acquired the Irish nationality. According to the ECJ, the UK cannot 
impose additional conditions for the recognition of this nationality where an Irish and Community 
national exercises his right of free movement, i.e. that such nationality was not acquired to secure 
a right of residence for a national of China102.  
 
47. The Chen-case stands for the proposition that if the domestic law of a Member State provides 
for a lose test to acquire the nationality of that Member State and Community nationality is 
granted to anyone having the nationality of a Member State (as is done under Art. 17 EC Treaty) 
and a person has legitimately acquired the nationality of a Member State, his right of movement 
as a Community national cannot be denied if he satisfies the other conditions set by Community 
law in that respect. Again Member States that are dissatisfied with this outcome have to 
harmonize their legislation. Obviously, to prevent the result of the Chen-case, a harmonized 
Community rule on the acquisition of nationality should not be based on “ius soli”. There is a 
striking parallel between the Chen and Centros-cases. In both cases a person chooses for a nexus 
with a Member State that provides for a flexible relevant legislation (in Centros: UK company 
law; in Chen: Irish nationality law). The person acquires rights under that national law which he 
can subsequently enforce under the EC Treaty (in Centros: UK company exercises its right of 
secondary establishment; in Chen: Irish national exercises his right of free movement). In doing 
so, both avoid the application of unfavorable national law (in Centros: Danish company law; in 
Chen: UK immigration law). In both cases the ECJ analyzes the object and purpose of the 
relevant Treaty provisions and, as in both cases the Treaty provisions refer to national law103, it 

                                                 
101 Opinion of AG Tizanno, Man Lavette Chen, C-200/02, § 108-129. 
102 ECJ, 19 October 2004, Man Lavette Chen, C-200/02, § 34-41.  
103 Under Art. 17 EC Treaty Community nationality is conferred to any person that has acquired the nationality of a 
Member State which is a matter of the national law of the Member States. 
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also considers the choice of national law and finds that the objectives of those provisions are not 
frustrated by the person’s conduct. Both cases clearly illustrate that the subjective reasons for 
which a Community national has exercised the rights conferred to him by the Treaty (i.c. the 
circumvention of unfavorable company law or immigration law as the case may be) cannot call 
into question the protection he derives from those rights once the objective pursued by them is 
fulfilled.     
 
48. Mr. Akrich is a Moroccan national who resided unlawfully in the UK. During that stay he 
married a UK national. Because of his criminal record he was detained in the UK and be subject 
to deportation. Meanwhile his wife moved to Ireland and was employed there by a bank. Upon 
his request, Mr. Akrich was deported to Ireland. After a stay of about a year in Ireland the couple 
decided to return to the UK. It follows from the Court’s holding in Singh that a national of a 
Member State who has been employed in another Member State retains the right on his return to 
be accompanied by his spouse, even if the spouse is a national of a non-Member State. The UK 
claimed that the couple’s move to Ireland was no more than a temporary absence deliberately 
designed – on the basis of the more flexible Irish immigration laws - to manufacture a right of 
residence of Mr. Akrich on his return to the UK and thus that the whole scheme amounted to an 
abuse of Community law set up to circumvent UK immigration laws applicable to non-EU 
citizens. It is observed that prima facie the Court’s dictum in § 24 of the Singh-judgment offers a 
basis for that position104. The Court, however, rejected the UK’s position in very simple words: 
“Such conduct cannot constitute an abuse within the meaning of § 24 of the Singh judgment even 
if the spouse did not, at the time when the couple installed itself in the other Member State, have a 
right to remain in the member State of which the worker is a national”105. The AG’s opinion in 
more instructive as regard the underlying reasons for judgment106. According to AG Geelhoed, 
Community law does not create rights that can be used to circumvent the application of national 
immigration laws (which is an implicit reference to the Court’s settled case law on abuse of 
Community law). However, it creates a right in favor of a UK national to install herself in Ireland 
together with her spouse. According to the AG ”installation in the other Member State” is the 
key element of the free movement offered by Community law. He could have added that the free 
mobility of workers (Art. 39 EC Treaty) is an essential objective of the Treaty and that such 
objective was met here as well as he concluded earlier, with reference to the Court’s flexible 
interpretation of the term “worker”, that Mrs. Akrich exercised an effective and genuine 
employment in Ireland. If there is genuine employment and installation in Ireland, the artificiality 
(or formal observance of the Treaty conditions to use the terms of Emsland Stärke), a key element 
in the Court’s abuse concept (see margin no. 17), is not present.  Because the substantive 
requirements of the relevant Treaty provisions were met, the AG concluded that: “the installation 
of a worker in another Member State in order to benefit from a more favorable legal system is by 
its nature not a misuse of Community law”. This is an implied reference to the Centros-decision 
according to which making use of more flexible national rules within the EU is not in itself an 
abuse even if such is done with the aim of circumventing, under the cover of a Treaty freedom, an 
unfavorable rule of national law. The AG goes on with a clear reference to Centros (see margin 
                                                 
104 In Singh, the ECJ decided that the UK had to admit a national of a non-Member State who would normally require 
(a conditional) permission to enter into the UK where the latter accompanies as a spouse a UK national returning to the 
UK after having worked in another Member State. In response to the UK’s objection as to the risk of fraud he Court 
added, however, that “the facilities created by the Treaty cannot have the effect of allowing persons who benefit from 
them to evade the application of national legislation and of prohibiting Member States from taking the measures 
necessary to prevent such abuse” (ECJ, 7 July 1992, Singh, C-370/90, § 19 and 24). 
105 ECJ, 23 September 2003, Akrich, C-109/1, § 56. In the end the Court decided that Mr. Akrich did not derive an 
unconditional right to an re-entry in the UK under the Regulation on which he relied because of his initial unlawful stay 
in the UK, but it added that the UK in making its assessment had to respect the provisions on respect for family life of 
the European Convention on the Protection of Human Rights and Fundamental Freedoms.   
106 Opinion of AG Geelhoed, Akrich, C-109/01, § 169 et seq.. 
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no. 43): “The installation of Mr. and Mrs. Akrich in Ireland must be viewed as a use of EC Law 
for a purpose not contemplated by the EC legislature but inherent in EC law”. It is hard to 
imagine that jurisdiction shopping was not contemplated by the drafters of the Treaty. It is not 
very realistic that the drafters of the Treaty did not realize that legislation in the Community was 
not harmonized and that the rights under the Treaty could be exercised to enjoy the benefit of 
more flexible laws of other Member States107.   
 
49. Be that as it may, the aforegoing case law makes it clear that where an arrangement exploits 
the fact that legislation is not harmonized within the Community and in doing so circumvents 
unfavorable national law of a Member State, it still pursues a Treaty objective (which in an 
internal market also includes free competition between legal systems). If the arrangement for the 
rest meets the other objectives pursued by the relevant Treaty freedom, there can be no artificial 
arrangement (as there is more than a mere formal observation of the conditions set by the Treaty) 
and hence no abuse of Community law. It follows that where the Treaty freedoms are exercised in 
such a way that the objectives of the EC Treaty are satisfied and incidentally a provision of 
national law is avoided, circumvention of national law is an inevitable consequence of a 
legitimate recourse to Community law, which Member States have to accept. Member States that 
are not satisfied with this outcome must harmonize their legislation. Indeed, it is to be generally 
observed that Member States are not well placed to blame the economic operator who engages in 
jurisdiction shopping where they are themselves the cause of the absence of harmonized 
legislation because they continue to hang on to their national sovereignty. 
 
50. It is permitted to ask whether an economic operator can ever abuse his Treaty freedoms if he 
actually observes the substantive conditions laid down in the Treaty to be protected by the 
relevant Treaty freedom108. Can a real economic activity ever be characterized as abusive? 
Moreover, the Court interprets the substantive conditions for the Treaty freedoms to apply 
broadly. The aforementioned cases of Segers, Centros, Inspire Art and Akrich illustrate this. They 
show that companies with little or no substance can avail themselves of the right of establishment 
even if this is done with the intention to take adavantage of more flexible laws of another Member 
Statae and/or to circumvent burdensome legislation of the home State. They also make clear that 
Community nationals are protected by the Treaty if they exercise their Treaty freedom for a 
relatively short period of time even if they do so with the avowed purpose of avoiding 
unfavorable national law109. In short, this case law demonstrates that little economic activity may 
be required to be protected by the Treaty and that if economic activity is carried on and 
incidentally a cumbersome provision of national law is avoided, no Treaty abuse is present. On 
the other hand, the Court’s case law (in particular the decisions in Veronica, VT10, Emsland 
Stärke, Leclerc, Milk Marque and General Milk Products) makes it clear that the fact that a real 
economic activity is carried on is not of itself sufficient to decide that the arrangement  meets the 
objectives of the relevant provision of Community law. If e.g. a genuine flow of goods or a 
genuine provision of services has no other purpose than to circumvent the national law of the 
former State of origin of the goods or the former home State of the service provider still no 
objective of the Treaty is pursued. Of course, where Community law requires that conditions of 
an economic nature are observed for it to apply (e.g. the Treaty freedoms which are of an 
economic nature) and such conditions are not observed, clearly no objective of Community law is 
                                                 
107 These confusing statements may be explained by the AG’s dissatisfaction and confusion about the Court’s judgment 
in Emsland Stärke (see supra footnote under margin no. 29). 
108 See also Wouters, J., Het Europees vestigingsrecht voor ondernemingen herbekeken, Doctoraal Proefschrift, 
Faculteit Rechtsgeleerdheid K.U. Leuven, 1996-1997, 732. 
109 But if they exercise their rights for too short a period of time, they may fall outside the scope of the freedom and be 
regarded as abusers (see ECJ, 11 March 2004, de Lasteyrie du Saillant, C-9/02, § 54; ECJ, 21 June 1988, Lair, C-
39/86, § 43. 
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pursued. Thus, the answer to the above question is yes real economic activities can be 
characterized as abusive in extreme circumstances where they pursue objectives not recognized 
by Community law, but only aim at circumventing national law.    
 
1.2.4. CONCLUSION 
 
51. It follows from the analysis of the ECJ’s case law (and in particular from the judgments in 
Emsland Stärke and Halifax) that abuse of Community law is present where  a combination of 
objective circumstances establishes that (i) an economic operator intends to obtain a benefit 
provided by Community law by setting up an artificial arrangement that formally observes the 
conditions set by Community law (subjective element) and that (ii) despite formal observance of 
those conditions, object and purpose of the relevant provision of Community law would be 
frustrated if that benefit would be granted in those circumstances (objective element). It also 
follows from the ECJ’s case law and the practice of the AG’s that this concept of abuse is so 
comprehensive that it can apply to the two types of abuses of Community law that emerge from 
the Court’s case law, i.e. (i) where recourse is had to Community law (i.e. the Treaty freedoms) to 
circumvent burdensome legislation of the home State and/or to take advantage of more flexible 
legislation of another Member State or (ii) where an economic operator intends to take advantage 
of provisions of (often secondary) Community law, independently from a circumvention of 
national law, but in a way that frustrates the objective of these provisions110.  
 
52. Determining whether an arrangement observes the objectives of Community law is a matter of 
interpretation of Community law. It is submitted that the abuse-concept developed by the ECJ 
operates as a principle governing the interpretation of Community law. 
 
53. With respect to the exercise of a Treaty freedom to circumvent national law, there is abuse of 
the Treaty where an economic operator avails himself of the Treaty without pursuing any 
objective underlying the Treaty and thus with the sole purpose of circumventing national law111. 
A combination of objective circumstances has to reveal that the economic operator has set up an 
arrangement that is so artificial that he cannot have had any other purpose than to circumvent 
national law. The case law of the Court is settled in that way with respect to all freedoms (even 
the non-economic freedom ex Art. 18 EC Treaty)112. To determine the artificiality of the 
arrangement the Court looks at its real substance and its implementation in reality. On that basis, 
circular arrangements and U-turns that are ultimately entirely or principally directed to the former 
                                                 
110 Weber, D., Abuse of Law, European Court of Justice, 14 December 2000, Case C-110/99, Emsland-Stärke, L.I.E.I., 
2004, 54. 
111 Concurring: Weber, D., Tax Avoidance and the EC Treaty Freedoms, A Study of the Limitations under European 
Law to the Prevention of Tax Avoidance, Eucotax, Kluwer Law International, 2005, 200; Tison, M., De Interne Markt 
voor Bank-en Beleggingsdiensten, Een rechtsvergelijkende juridische analyse van de wederzijdse erkenning als 
techniek van marktunificatie in de Europese interne markt, Intersentia Rechtswetenschappen, Antwerpen-Groningen, 
1999, 292; Wouters, J., Het Europees vestigingsrecht voor ondernemingen herbekeken, Doctoraal Proefschrift, 
Faculteit Rechtsgeleerdheid K.U. Leuven, 1996-1997, 737. 
112 Admittedly the case law with respect to the freedom of capital movements is not abundant. Only in Veronica did the 
ECJ incidentally deal with abuse of the freedom of capital movements. The recent case of Fidium Finanz offered a 
unique opportunity to elaborate this point. Fidium Finanz is a credit institution established in Switzerland. 90% of its 
activity consisted of granting credit by internet to German residents. Such activity was not subject to authorization or 
control by the Swiss authorities. The German authorities were of the opinion that the company was subject to prior 
authorization to conduct its activities in Germany and claimed that the company’s conduct amounted to an abuse of the 
freedom of capital movements (applicable to third State residents, see infra 3.2.2.) (Opinion of AG Stix Hackl, Fidium 
Finanz, C-452/04, § 76-103). The Court handily avoided the discussion. It found that the matter was governed by the 
provisions of the freedom to provide services rather than those on the freedom of capital movements and held that 
Fidium Finanz as a Swiss company could not claim Treaty protection on the basis (ECJ, 3 October 2006, Fidium 
Finanz, C-452/04, § 50).    
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home State (or former Member State of origin of goods) have been held to abuse the provisions 
on the relevant Treaty freedoms where they served no other purpose than to avoid a rule of 
national law of that Member State.  
 
54. On the other hand, there is a well developed body of case law that has recognized that in the 
absence of harmonization of legislation within the Community, competition of legal systems must 
be allowed free play in an internal market. On that basis, the ECJ allows Community nationals to 
exercise their Treaty freedoms with a view to take advantage of more favorable legislation of 
another Member State (“jurisdiction shopping”). An arrangement which exploits disparities 
between the legislation of the Member States and in doing so circumvents unfavorable law of a 
Member State, still pursues a Treaty objective. If that arrangement for the rest meets the other 
objectives pursued by the relevant Treaty freedom, there can be no artificial arrangement (as there 
is more than a mere formal observation of the conditions set by the Treaty) and hence no abuse of 
Community law. It follows that where the Treaty freedoms are exercised in such a way that the 
Treaty’s objectives are satisfied and incidentally an unfavorable national rule is avoided, 
circumvention of national law is an inevitable consequence of a legitimate recourse to 
Community law, which Member States have to accept. Member States that are not satisfied with 
this conclusion should harmonize their legislation. 
 
55. The ECJ’s case law shows that the subjective reasons for which an economic operator 
exercises the rights conferred to him by the Treaty (e.g. for making use of disparities between the 
national laws with a view to avoid the unfavorable law of a Member State) cannot call into 
question the protection he derives from those rights once the objective pursued by such rights is 
fulfilled. It also follows from the ECJ’s case law (see e.g. Chen, Centros, Inspire Art) that where 
Community law itself sets conditions that must be respected in order for a Treaty freedom to be 
exercised (such as Art. 43 and 48 EC Treaty or Art. 18 EC Treaty and its implementing 
legislation), Member States cannot impose additional conditions with the aim of preventing abuse 
which deviate from those set by Community law and hamper the exercise of the Treaty freedom.  
 
56. In the end, one finds few decisions where the ECJ upheld abuse of the Treaty freedoms in 
matters of circumvention of national law. And it is striking that the two most important decisions 
where abuse has been retained during the last years (Emsland Stärke and Halifax) concern abuses 
of secondary Community law, even involving the Community’s own resources113. This is not 
surprising. Cases of alleged abuse of Treaty freedoms to avoid national law concern the 
protection of the national interests of Member States. They involve a tension between Community 
interests and national interests and, hence, between Community law and national law. Community 
law prevails over national law and the Court is prudent not to allow the application of national 
rules which erode the content and the objectives of fundamental rules (i.c. Treaty freedoms) and 
principles of Community law (e.g. proportionality) (see infra margin no. 130). Also, the Court 
gives a broad interpretation to the Treaty freedoms and a narrow interpretation to the exceptions 
(such as abuse of the Treaty freedoms) to achieve the basic underlying objective of the Treaty 
freedoms, i.e. the construction of an internal market without national frontiers. In other words, the 
primary focus of the ECJ is on the effectiveness of the internal market, not on the protection of 
national markets or national interests. In cases of alleged abuse of secondary Community law that 
has entirely harmonized legislation within the Community, the ECJ should only be concerned 
with the objectives pursued by these rules of secondary Community law and a finding of abuse in 
this field does not need a weighing of national and Community interests. Maybe there will be a 
tendency to recognize abuse of the Treaty freedoms in the future only in cases of fraud or where 
                                                 
113 VAT only partially accounts for the Community’s own resources and is, unlike e.g. customs duties, not an own 
resource collected directly by the Member States for the account of the Community. 
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the substantive requirements for the Treaty freedoms to apply are not satisfied or in case of 
extremely artificial arrangements (see infra margin nos. 70-72)114.  
 
1.3. Prevention of abuse of Community law: Requirements set by ECJ case law to 
national anti-abuse provisions115 
 
57. As indicated earlier, the ECJ leaves it to the Member States to prevent abuse of Community 
law (see margin no. 8). This is not surprising in matters where national law is allegedly 
circumvented under the cover of the Treaty freedoms as in such cases the safeguarding of the 
national interest of the Member States is at stake. However, Community law is enforced in a 
decentralized manner, i.e. by the Member States. Thus, also in other matters of abuse of 
Community law independent from jurisdiction shopping or circumvention of national law (e.g. 
abuse of secondary Community law), it is for the Member States to act against abuses, even 
where the abuse concerns rules of secondary Community law involving the Community’s own 
resources (customs duties, agricultural levies and a percentage of national VAT)116. 
Notwithstanding the fact that the ECJ recognizes the principle right of Member States to prevent 
abuse of Community law117, it has stressed that the application of national rules to prevent abuse 
of Community law must not detract from the full effect and uniform application of Community 
law. In particular such rules must not alter the scope of the provisions of Community law, nor 
compromise the objectives pursued by such provisions118. As observed earlier, proving an abuse 
of Community law is to a large extent factual and any assessment of facts is a matter for the 
national Courts (see margin nos. 10 and 12). It is thus for the national Courts to determine 
whether a particular arrangement amounts to an abuse of Community law. However, the ECJ has 
stressed that national Courts must assess the conduct of the economic operator in light of the 
object and purpose of the relevant rule of Community law of which he avails himself. In 
exercising their jurisdiction, the national Courts should apply their national rules of evidence, but 
the application of such rules may not lead to an undermining of the effectiveness of Community 
law119. Where a conduct is found to be abusive and the Member State has a legitimate interest to 
enact a national measure to prevent such abuse that measure must observe the requirements 
imposed by Community law and in particular the Community principle of proportionality120. 

                                                 
114 Ensing Sorensen, K., Abuse of Rights in Community Law: A Principle of Substance or Merely Rhetoric?, Common 
Market Law Review, 2006, 458-459; Kjellgren, A. On the Border of Abuse – The Jurisprudence of the European Court 
of Justice on the Circumvention, Fraud and Other Misuses of Community Law, European Business Law Review, 2000, 
192.   
115 This Section deals with this issue in a theoretical and non-comprehensive way. The issue of compliance of national 
anti-abuse rules with Community law is addressed in more practical detail below in connection with national anti-
avoidance measures in matters of direct taxation (see infra 4).  
116 For further discussion on the duties of Member States to protect the Community’s own resources, see Kapteyn, P., 
Verloren van Themaat, Het recht van de Europese Unie en van de Europese Gemeenschappen, Kluwer Deventer, 6th 
edition, 2003, 471 et seq.. 
117 In certain fields of Community law, Member States may even have an obligation to enact countervailing legislation 
(see infra 2.3.). 
118 The ECJ set this requirement most comprehensively for the first time in Kefalas (ECJ, 12 May 1998, Kefalas, C-
367/96, § 22) and recalled it thereafter several times (see e.g. ECJ, 23 March 2000, Diamantis, C- 373/73, § 34; ECJ, 
11 September 2003, Walcher C-201/01, § 37).  
119 See e.g. ECJ, 21 February 2006, Halifax plc et alia, C-255/02, § 76; ECJ, 21 July 2005, Eichsfelder Slachbetrieb, C-
515/03,§ 40; ECJ 14 December 2000, Emsland Stärke, C-110/99, §53-54; ECJ, 9 March 1999, Centros Ltd., C-212/97, 
§ 25; ECJ, 2 May 1996, Brenett v. Paletta, C-206/94, § 25. 
The reference to the “principle of effectiveness” in relation to national rules of evidence is a warning by the ECJ that 
such rules (and other national rules of procedure) may not render the exercise of Community rights impossible or 
excessively difficult in practice (see e.g. ECJ, 9 November 1983, San Giorgio, C- 199/82).   
120 For a discussion of that principle in relation to anti-abuse measures, in particular in tax matters, see infra 3.4.1. and 
4. 
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58. By taking this approach in matters of circumvention of national law under the cover of the 
Treaty freedoms, the ECJ tries to strike a balance between the national interests of Member States 
(i.e. the safeguarding of the full effect and equal applicability of their national law) and the 
interests of the Community121. This exercise in essence boils down to ensuring that the full effect 
and uniform application of Community law is not jeopardized by the enactment of national anti-
avoidance rules.  Where prima facie the ECJ leaves a lot of discretion in this regard to the 
Member States and the national Courts, it appears that in the end the ECJ takes back a lot of what 
it first seemingly granted122. First, over time the ECJ has defined an abuse concept that can apply 
to all matters of abuse of Community law (see margin no. 51). Secondly, as indicated earlier the 
determination of the objectives of Community law and whether a particular behavior is in 
accordance with these objectives, is a matter of interpretation of Community law for which the 
ECJ has the primary jurisdiction and for which it can give guidance to the national Court (see 
margin no. 12). Thirdly, the ECJ assesses the national rule that is allegedly circumvented to see 
whether it pursues a legitimate objective worthy of protection123. For this to be the case, the rule 
must aim at attaining an an objective of public interest which converges with objectives pursued 
by the EC Treaty and which the Court recognizes as being justified by overriding reasons of 
general interest under its “rule of reason”-doctrine (for further discussion of this doctrine see 
infra 3.4.3.1.). The Court has concluded that such was the case for certain national rules 
concerning the qualifications for carrying on certain trades, professions or businesses (Van 
Binsbergen; Knoors; Bouchoucha124); national rules aiming at protecting the public against 
misleading use of academic titles awarded abroad (Kraus)125 and national rules concerning the 
protection of cultural policy and the freedom of expression (Veronica and TV10). Veronica and 
TV10 concerned a Dutch rule the purpose of which was to establish a pluralistic and non-
commercial broadcasting system with a view to protect the freedom of expression. The ECJ 
expressly stated that those cultural-policy objectives are ”objectives relating to the public 
interest” which offered the Netherlands a legitimate basis to preclude its nationals from utilizing 
the freedom to provide services with the intention to circumvent the national rule. These cases 
must be distinguished from the VT4-case.  In VT4 the Court did not conclude to the existence of 
abuse on the part of VT4 which established itself in the United Kingdom with the aim of 
circumventing the broadcasting monopoly of VTM (a Flanders based broadcasting company) as 
the Belgian rule providing for such a monopoly in the Flemish region itself ran counter at the 
basic objectives of the EC Treaty. Allowing the application of a national measure designed to 
prevent VT4 from broadcasting in Flanders would defeat the objectives of the EC Treaty 
provisions on competition and did therefore not deserve protection126. In other words, the 
                                                 
121 Weber, D., Tax Avoidance and the EC Treaty Freedoms, A Study of the Limitations under European Law to the 
Prevention of Tax Avoidance, Eucotax, Kluwer Law International, 2005, 170; Van Gerven, Y., Wetsontduiking en 
rechtsmisbruik in het gemeenschapsrecht: Europese variaties op hetzelfde thema, Liber Amicorum W. Van Gerven, 
Kluwer, 2000, 352; Wouters, J., Het Europees vestigingsrecht voor ondernemingen herbekeken, Doctoraal Proefschrift, 
Faculteit Rechtsgeleerdheid K.U. Leuven, 1996-1997, 728.  
122 Kjellgren, A. On the Border of Abuse – The Jurisprudence of the European Court of Justice on the Circumvention, 
Fraud and Other Misuses of Community Law, European Business Law Review, 2000, 190-192. 
123 Wouters, J., Het Europees vestigingsrecht voor ondernemingen herbekeken, Doctoraal Proefschrift, Faculteit 
Rechtsgeleerdheid K.U. Leuven, 1996-1997, 736.  
124 The Court also held that the requirement imposed by French law on lawyers to be member of a bar is legitimate 
from a Community law perspective as it ensures “the observance of moral and ethical principles and the disciplinary 
control of the activity of lawyers and thus pursues an objective worthy of protection” (ECJ, 19 January 1988, Gullung, 
C-292/86, § 29). 
125 ECJ, 31 March 1993, Kraus, C-19/92, § 34-36. 
126 In the VT4-case a Luxembourg entity controlled by Scandinavians set up a UK company based in London. Its 
programs were directed only at the Flemish part of Belgium. The programs were made in Dutch or had Dutch 
subtitling. It had a branch in Belgium that gathered information in Belgium to prepare the TV journals and that 
entertained contacts with Belgian advertisers and producers. (ECJ, 5 June 1997, VT4 Ltd, C-56/96 and in particular the 
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objectives pursued by the national rule of the Member State which that State wants to safeguard 
against abuse must converge with the objectives of the Treaty. If not, the Court will not consider 
the national rule worthy of protection127. As discussed earlier, the cases of Centros, Inspire Art 
and Commission v. Portugal concern national rules on the incorporation of companies and not 
rules regarding the qualifications for carrying on certain trades, professions or businesses. The 
ECJ clearly distinguished the Centros-case from the aforementioned Dutch broadcasting-cases by 
expressly observing that the former concerned “the formation of companies”. It thereby suggests 
that the national rule was directly concerned with the Treaty provisions on the freedom of 
establishment and that accordingly Member States are precluded from imposing additional 
requirements that are inconsistent with the objectives of the relevant Treaty provisions (see 
margin no. 44)128. However, also in Centros, Inspire Art and Commission v. Portugal the Court 
seems to admit implicitly that the national rule on minimum capital requirements for domestic 
companies that was allegedly circumvented could be worthy of protection as it aimed at 
safeguarding the interest of creditors of the company. This seems to suggest that the protection of 
creditors is a legitimate objective compatible with the Treaty and justifiable as an overriding 
reason of general interest which a Member State can safeguard by measures that restrict the 
exercise of the Treaty freedoms129. However, in all three cases the Court held that the national 
measure at stake was not appropriate and/or disproportionate to reach that objective as the Court 
found that it could be attained by less restrictive measures such as guarantees or insurance130.  
 
59. It follows from the above that in the end the room for maneuvering of Member States to 
prevent circumvention of national under the cover of Treaty freedoms is quite restricted. The 
aforementioned case law (as well as the case law in income tax matters discussed below, see 
2.2.1.) shows that the concept of abuse may have very different meanings under the national law 
of the Member States and under Community law. The question of whether there is abuse of 
Community law and whether the national anti-abuse measure will be upheld by the ECJ depends 
to a very large extent on the facts of the case; the objectives of the provision of Community law 
that is allegedly abused; the objective pursued by the national rule that is allegedly circumvented 
and on whether the national anti-abuse measure meets the other requirements set by Community 
law, in particular whether it observes the Community principle of proportionality. National 
Courts called to handle cases of alleged abuses of Community law may do well to refer the matter 
to the ECJ for preliminary ruling in particular in view of the Court’s holding in Köbler and 
Traghetti131. In those cases the ECJ held that a Member State can be held liable for damages 

                                                                                                                                                  
Opinion of AG Lenz, § 38; Belgian Council of State, 2 March 1995, A.J.T., 1994-1995, 350). For further discussion, 
see Tison, M., De Interne Markt voor Bank-en Beleggingsdiensten, Een rechtsvergelijkende juridische analyse van de 
wederzijdse erkenning als techniek van marktunificatie in de Europese interne markt, Intersentia Rechtswetenschappen, 
Antwerpen-Groningen, 1999, 293.  
127 Van Gerven, Y., Wetsontduiking en rechtsmisbruik in het gemeenschapsrecht: Europese variaties op hetzelfde 
thema, Liber Amicorum W. Van Gerven, Kluwer, 2000, 349. 
128 ECJ, 9 March 1999, Centros Ltd., C-212/97, § 26.  
129 Lenaerts, K., Van Nuffel, P. Europees Recht in Hoofdlijnen, Maklu, 2002, 204.  
130 ECJ, 29 April 2004, Commission v. Portugal, C-171/02, § 43; ECJ, 30 September 2003, Kamer van Koophandel en 
Fabrieken voor Amsterdam v. Inspire Art, C-167/01, § 135; ECJ, 9 March 1999, Centros Ltd., C-212/97, § 35-37.  
131 In order to prevent rights conferred on individuals by Community law from being infringed a national Court, against 
whose decisions there is no judicial remedy under national law, is required to make a reference to the Court of Justice 
(Art. 234 EC Treaty) except if it believes that there is no reasonable doubt on the interpretation of Community law 
(“acte clair”). The ECJ held that because of the essential role played by the judiciary in the protection of the rights 
derived by individuals from Community rules, the full effectiveness of those rules would be called in question and the 
protection of those rights would be weakened if individuals were precluded from being able to obtain reparation when 
their rights are affected by an infringement of Community law attributable to a decision of a Court of a Member State 
adjudicating at last instance. Such is the case where the rule of Community law infringed is intended to confer rights on 
individuals, the breach is sufficiently serious and there is a direct causal link between that breach and the loss or 
damage sustained by the injured parties. In order to determine whether the infringement is sufficiently serious the 
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suffered by a Community national where a national Court has decided in last instance on a matter 
of Community law and thereby infringed the provisions of Community law.  
 
2. ABUSE OF COMMUNITY LAW IN RELATION TO TAX AVOIDANCE : 
ANALYSIS OF THE ECJ’S CASE LAW 
 
2.1. Introduction 
 
60. In its early case law the Court has been reluctant to recognize that Member States could 
invoke the prevention of tax avoidance as a justification for their national tax rules that 
discriminated or restricted the exercise of the Treaty freedoms. However, over the years the ECJ 
has developed a concept of abuse of Community law in matters of direct taxation and of 
illegitimate tax avoidance. This evolution is explained by a number of factors. As discussed 
below, the ECJ has gradually evolved from a discrimination-based reading of the Treaty freedoms 
to a restriction-based reading and thus progressively condemned national tax rules that had a 
dissuasive effect on the exercise of the Treaty freedoms (see infra 3.3.1.). Anti-avoidance rules 
very often aim at taxpayers who exercise the rights conferred to them by the Treaty to avoid 
cumbersome provisions of national tax law and/or enjoy more beneficial tax rules elsewhere in 
the Community and thus restrict taxpayers in exercising their fundamental rights under the 
Treaty132. Also, in the early years the ECJ was called to handle cases whereby a taxpayer – whose 
conduct was not tax driven – asked to set aside a provision of national tax law because it 
allegedly infringed his fundamental right protected by the Treaty and the national government 
tried to justify the discriminatory or restrictive national tax rule on grounds of prevention of tax 
avoidance. Finally, Member States argued very exceptionally that there was an abuse of 
Community law. In recent years, however, questions have been referred to the ECJ on whether 
the conduct of the taxpayer itself amounted to impermissible tax avoidance and an abuse of the 
Treaty.       
 
2.2. Abuse of Community law in relation to tax avoidance and circumvention of 
national tax rules: scope of the concepts of “abuse of Community law” and of “tax 
avoidance” 
 
2.2.1. DISCUSSION OF THE ECJ’S CASE LAW 
 
61. A preliminary but general remark must be made about the terminology used by the ECJ. The 
ECJ does not seem to appreciate the difference between tax evasion and tax avoidance and uses 
these terms interchangeably, notwithstanding the clear differences between the concepts. This 
may in part be explained by translation errors caused by the confusion created by the fact that 
“évasion fiscale” in French means “tax avoidance” in English and that “fraude fiscale” in French 
means “tax evasion” in English as in § 23 of the “Avoir fiscal”-case (see also Part Three, margin 

                                                                                                                                                  
competent national Court must determine whether that infringement is manifest. In doing so it must consider: the 
degree of clarity and precision of the rule infringed, whether the infringement was intentional, whether the error of law 
was excusable or inexcusable, the position taken, where applicable, by a Community institution and non-compliance by 
the Court in question with its obligation to make a reference for a preliminary ruling under Article 234 EC (ECJ, 13 
June 2006, Traghetti del Mediterraneo, C-173/03, § 46; ECJ, 30 September 2003, Köbler, C-224/01, § 30-59). 
132 The scope for potential abuses of Treaty freedoms is enhanced under a restriction-approach (see infra 3.3.1.) (Tison, 
M., De Interne Markt voor Bank- en Beleggingsdiensten, Een rechtsvergelijkende juridische analyse van de 
wederzijdse erkenning als techniek van marktunificatie in de Europese interne markt, Intersentia Rechtswetenschappen, 
Antwerpen-Groningen, 1999, 277). 
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no. 112)133. The Court should pay much more attention to this different terminology. Most (if not 
all) of the cases which the Court has dealt with concern tax avoidance. I will, except otherwise 
indicated, systematically use the term “tax avoidance”, regardless the terminology used by the 
ECJ.  
 
2.2.1.1. The case law up to Marks & Spencer (2005) and Cadbury Schweppes (2006) 
 
62. In its early case law the Court has been reluctant to recognize that Member States could 
invoke the prevention of tax avoidance as a justification for their national tax rules that 
discriminated between nationals of Member States and non-nationals or restricted the exercise of 
the Treaty freedoms. In one of the first income tax cases which the Court had to handle, the so-
called “Avoir fiscal”-case in 1986, France justified a rule which discriminated French branches of 
German insurance companies against French insurance companies, inter alia, on the ground that 
the rule was necessary to prevent tax avoidance. The ECJ categorically rejected this justification 
in the following terms: “(…) the risk of tax avoidance cannot be relied upon in this context. 
Article 52 of the EEC Treaty (now Art. 46 EC Treaty, LDB) does not permit any derogation from 
the fundamental principle of freedom of establishment on such ground”134. It would be wrong to 
draw from this judgment the conclusion that the ECJ does not recognize that the EC Treaty 
allows Member States to enact anti-avoidance measures in matters of direct taxation and, as is 
shown hereafter, such conclusion is not supported by later case law. First, the “Avoir fiscal”-case 
involves a provision that discriminates on the grounds of nationality135. Provisions that 
discriminate on the basis of nationality can only be justified by one of the exceptions expressly 
listed in the Treaty. The prevention of tax avoidance is not included amongst such exceptions (see 
infra 3.3.2.). Moreover, the argument was not pertinent136. Thirdly, the notion of “tax avoidance” 
on which the French authorities relied does not fit into the concept later developed by the ECJ but 
is arguably more akin to the concept of “the preservation of the coherence of the national tax 
system” (see infra margin no. 140).  
 
63. In the next income tax case which the Court was called to handle in 1988, Daily Mail wanted 
to transfer its seat of central management and control from the UK to the Netherlands for an 
avowed tax purpose (i.e. a sale of assets after the transfer of residence would avoid UK capital 
gains tax and only be subject to Dutch tax in as far as the gains accrued after the transfer of 
residence)137. The UK Inland Revenue did not unconditionally consent to the transfer of residence 
and Daily Mail claimed that the position of the Inland Revenue restricted the exercise of its right 
of establishment. In its opinion AG Darmon compared the case to the aforementioned Leclerc-
case (see margin no. 19) and emphasized that Daily Mail only transferred its seat of management 
to the Netherlands while it continued to carry on all its essential activities in the UK, i.e. another 
kind of U-turn. He observed that such could be an objective factor (see supra 1.2.1.2) indicating 
that the transfer of residence involves no genuine establishment in the Netherlands that is worthy 
                                                 
133 For an overview of these inconsistencies in the ECJ’s case law and opinions of AG’s, see Merks, P., Tax Evasion, 
Tax Avoidance and Tax Planning, Intertax, 2006, 280. 
134 ECJ, 28 January 1986, Commission v. France, C-270/83, § 23 and 25. 
135 Applying the rule of Art. 48 EC Treaty that for companies the seat of the company determines its nationality, see 
infra 3.2.1.1. 
136 The “Avoir fiscal” is a credit to alleviate economic double taxation on dividends. It is granted to French resident 
shareholders (i.c. French insurance companies) and not to French branches of German insurance companies. The 
French government argued that if it had to grant the avoir fiscal to branches of German companies to cease the 
discrimination, such would promote tax avoidance as non-residents of France would be allowed a credit for French tax 
where they do not pay taxes in France. Of course, that argument failed in the case at hand as the French branch of the 
German company was a taxpayer in France (Wattel, P., Rechtvaardiginsgronden voor fiscale inbreuk op EG-
Verdragsvrijheden, S.E.W., 1997, 428).  
137 ECJ, 27 September 1988, Daily Mail and General Trust plc, C-81/87, § 7-8.  
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of protection under the freedom of establishment (see infra 3.2.1.2.) where the effect of the 
transfer is to cause the company to cease to be subject to UK tax law. With reference to the ECJ’s 
judgments in Van Binsbergen and Knoors (see margin no. 10), he proposed the ECJ to invite the 
national Court to assess whether the transfer constituted an abuse of the freedom of 
establishment138. The ECJ avoided the discussion on abuse of Community law and tax avoidance 
and held for the Inland Revenue on the ground that “in the present state of Community law”, the 
freedom of establishment “properly construed” did not confer a right on Daily Mail to transfer its 
residence139.  
 
64. In Bachmann (which concerns a Belgian rule pursuant to which insurance premiums are 
deductible only if paid to Belgian based insurers), AG Mischo distinguished this case from the 
aforementioned “Avoir fiscal”-case because the latter involved discrimination on the basis of 
nationality while in Bachman he found the Belgian rule not to be discriminatory as it applied 
“without distinction to nationals and non-nationals”, despite the fact that essentially non-Belgians 
are disadvantaged. He was therefore prepared to accept justifications for the rule, which restricted 
the right of free movement of workers, other than the exceptions expressly set forth in the Treaty 
(see infra 3.3.2.) and treated favorably the (in my view unfounded) Belgian argument that the rule 
was justified to prevent tax avoidance140. The ECJ, however, again avoided the discussion and 
rephrased the Belgian justification as being a rule that is necessary to “preserve the coherence of 
the Belgian tax system”. The Court found this an acceptable justification for the restriction (see 
infra margin no. 140)141. 
  
65. In light of its settled case law in non-income tax matters (see supra 1.2), it would have been 
surprising though that the Court would not accept that Member States could enact legislation to 
prevent its nationals from circumventing their tax law under the cover of the rights conferred to 
them by the Treaty. The Court’s judgment in the ICI-case (1998) marks the turning point142. In 
ICI the Court explicitly accepted the prevention of tax avoidance as a justification for a national 
measure that restricts the exercise of the Treaty freedoms. In ICI, and later in X&Y AB, 
Lankhorst-Hohorst and de Laysterie, the Court accepted national measures that “have the specific 
purpose of preventing wholly artificial arrangements, set up to circumvent a (Member State’s) tax 

                                                 
138 Opinion of AG Darmon, Daily Mail and General Trust plc, C-81/87, § 9. 
139 ECJ, 27 September 1988, Daily Mail and General Trust plc, C-81/87, § 25. 
140 Opinion of AG Mischo, Bachmann, C-204/90, § 26. The AG is unclear as to whether he characterizes the rule as 
being indirectly (covertly) discriminatory or whether he considers it to be a restrictive measure that applies without 
distinction to Belgians and non-Belgians (see infra 3.3.1.). 
141 ECJ, 28 January 1992, Bachmann, C-204/90, § 21 et seq.. Also the ECJ is not clear as to whether it classifies the 
rule as being indirectly (covertly) discriminatory (see e.g. § 9) or whether it considers it to be a restrictive measure that 
applies without distinction to Belgians and non-Belgians (see e.g. § 8 jo. 13).   
142 According to D. Weber  (Tax Avoidance and the EC Treaty Freedoms, A Study of the Limitations under European 
Law to the Prevention of Tax Avoidance, Eucotax, Kluwer Law International, 2005, 175), the 1988 Biehl-case already 
suggests that the ECJ was prepared to accept the prevention of tax avoidance to justify a national measure that infringes 
the Treaty freedoms. At stake was a Luxembourg rule according to which a refund of undue tax was refused if the 
taxpayer had not been a Luxembourg resident during the entire year. The Luxembourg tax authorities justified the rule 
(which the Court characterized as an indirect discrimination, see infra 3.3.1.) as necessary to protect the system of 
progressive taxation. A person who split his income over two States during one year avoids the progression and pays 
less tax than if he were a Luxembourg resident during the entire year. The Court rejected the argument because it found 
the rule to be disproportionate (ECJ, 8 May 1990, Biehl, C-175/88, § 14-16). It is true, as D. Weber, writes that the ECJ 
did not dismiss the justification on grounds of principle. However, in my view the justification – while having some 
flavor of tax avoidance – is not one of tax avoidance because the tax advantage following from a splitting of income 
has in many instances nothing to do with tax avoidance or abuse of Community law in the meaning which the ECJ has 
given to that term in its later case law (see infra 2.2.1.4.), but is the result of the carrying on of genuine activities in two 
States which thus fully comply with the objectives of Art. 39 EC Treaty.  
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legislation, from attracting a tax benefit (…)”143.  In none of these cases did the ECJ define in a 
positive manner where a tax avoidance scheme was such a “wholly artificial arrangement” 
designed to circumvent the national tax legislation under the cover of one of the Treaty freedoms. 
This is because in these cases the Court found the conduct of the taxpayer not to be an abuse of 
Community law and/or the national anti-avoidance measure not being proportionate to prevent 
the alleged abuse of Community law, inter alia, since it hit not only abusive structures but also 
arrangements that complied with the objectives of Community law. Thus in all those cases the 
ECJ recognized in abstracto that the need to prevent tax avoidance may justify a restriction of the 
exercise of the Treaty freedom, but it never permitted the application of the national anti-
avoidance rule in concreto.  
 
66. In line with its case law on permitted jurisdiction shopping in non income tax matters, the ECJ 
has developed a body of case law that illustrates that certain behaviour of taxpayers - who attempt 
to take advantage of the disparities in the tax laws of the Member States – does not in itself give 
rise to abuse of Community law. In ICI, Metalgesellschaft, X&Y AB and Lankhorst-Hohorst the 
Court emphasized that the incorporation of a subsidiary in another Member State does not of 
itself entail tax avoidance, nor does it justify a general presumption of tax avoidance as long as 
the subsidiary is subject to tax in the other Member State144. This suggests, however, that where a 
subsidiary enjoys a subjective exemption in the other Member State or where all or part of its 
income is not taxable there, there may be abuse of Community law. This point is discussed 
further below sub 4.6. In Barbier the ECJ decided that “a Community national cannot be deprived 
of the right to rely on the provisions of the Treaty on the ground that he is profiting from tax 
advantages which are legally provided by the rules in force in a Member Sate other than his State 
of residence”145. In line with this judgment, the Court in de Laysterie later logically ruled that the 
transfer of residence from one Member State to another does not in itself imply tax avoidance, 
even not if the tax laws in the other Member State are more beneficial than those in the former 
State of residence146. And finally, in Eurowings the Court implicitly held that the fact that a 
company established in a Member State does business with an unrelated party based in another 
Member State, where the latter enjoys a favorable tax regime, does not constitute an abuse of 
Community law147.  
 
67. It follows from these judgments that in an internal market there is no abuse of Community 
law and, hence, no impermissible tax avoidance stemming from the exercise of the fundamental 
freedoms where persons or assets move from one Member State to another or where activities are 
located in whole or in part in a particular Member State specifically to take advantage of the more 
beneficial tax system applicable in the other Member State. The level of taxation is thus a factor 
which individuals and companies may legitimately take into consideration when exercising the 
rights conferred to them by the EC Treaty. This case law is in line with the Court’s judgments in 
the aforementioned Centros, Inspire Art, Chen and Akrich-cases (see 1.2.3.). If the objectives of 
Community law are satisfied, the reasons for which an economic operator exercises the rights 
                                                 
143 ECJ, 11 March 2004, de Lasteyrie du Saillant, C-9/02, § 50; ECJ, 12 December 2002, Lankhorst-Hohorst, C-
324/00, § 37; ECJ, 21 November 2002, X&Y AB, C-436/00, § 61; ECJ, 16 July 1998, ICI, C-264/96, § 26. 
144 ECJ, 12 December 2002, Lankhorst-Hohorst, C-324/00, § 37; ECJ, 21 November 2002, X&Y AB, C-436/00, § 62  
ECJ, 8 March 2001, Metalgesellschaft, Joined cases C-397/98 and 410/98, § 57; ECJ, 16 July 1998, ICI, C-264/96, § 
26.  
145 ECJ, 11 December 2003, Erven Barbier, C-364/01, § 71. 
146 ECJ, 11 March 2004, de Lasteyrie du Saillant, C-9/02, § 51. For a discussion of this case and its effects for exit 
taxes on individuals within the Community, see De Broe, L., Hard Times for Emigration Taxes in the EC, A Tax 
Globalist, Essays in Honour of Maarten J. Ellis, I.B.F.D., 2004, 214-230.   
147 ECJ, 26 October 1999, Eurowings, C-297/97, § 43-44. 
This decision was confirmed in ECJ, 3 October 2002, Danner, C-136/00, § 56 and ECJ, 26 June 2003, Skandia, C-
422/01, § 51-53.     
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conferred to him by the EC treaty – be that the realization of a tax saving in an internal market 
where tax laws are not harmonized – cannot call into question the protection which he derives 
from the EC Treaty (see supra 1.2.4). Thus, just like in non-income tax cases an economic 
operator cannot be blamed of abusing the Treaty where he engages in jurisdiction shopping, a 
taxpayer cannot be blamed of abusing the Treaty where he engages in tax jurisdiction shopping, 
i.e. where he exercises a Treaty freedom to take advantage of a more flexible tax system of 
another Member State148. Only, where no economic objective underlying the Treaty is pursued 
and the economic operator’s sole aim is the circumvention of his national tax law, is there a 
wholly artificial arrangement that abuses the Treaty and unacceptable (illegitimate) tax avoidance 
which does not deserve Treaty protection. These conclusions are firmly confirmed by the the 
Court’s judgment in Cadbury Schweppes discussed hereafter. 
 
2.2.1.2. The Cadbury Schweppes-case (2006) 
 
68. The Cadbury Schweppes-case concerns the incorporation by a UK parent company Cadbury 
Schweppes of two CFC’s in Ireland where they benefit from the advantageous tax regime for 
IFSC’s. The CFC’s perform in essence financial services for the UK parent company and its 
affiliates. The Inland Revenue had attributed the CFC’s profits to the UK parent and taxed it 
accordingly. At stake is, amongst others, the question whether Cadbury Schweppes can rely on 
the freedom of establishment to set aside the UK CFC-Legislation and whether the incorporation 
of the CFC’s is an abuse of Community law149. The Court recalled its well-settled case law 
according to which nationals of a Member State cannot, under the cover of the rights conferred to 
them by the Treaty, improperly circumvent national law (see margin no. 6). By the same token it 
referred to several of its aforementioned judgments according to which (tax) jurisdiction shopping 
does not in itself constitute an abuse of the freedom of establishment (see margin no. 66). AG 
Léger was particularly clear in this respect: “(…) in the absence of Community harmonization, it 
must be accepted that there is competition between the tax regimes of the various Member 
States”150. The Court concluded that the fact that Cadbury Schweppes decided to set up the CFC’s 
in Ireland with the avowed purpose of benefiting from the favourable Irish tax regime does not in 
itself amount to an abuse of Community law and does not preclude Cadbury Schweppes from 
relying on Art. 43-48 EC Treaty151. After having found that the UK CFC-Legislation hampers the 
exercise of the right of establishment (see infra 5.3.1.), the Court went on to analyze whether the 
rules are justified to prevent tax avoidance. It recalled its aforementioned judgments in ICI and 
others that a national measure restricting the freedom of establishment may be justified where “it 
specifically relates to wholly artificial arrangements aimed at circumventing the application of 
the legislation of a Member State”. It observed that the UK CFC-Legislation is intended to 
counter a specific form of tax avoidance involving the artificial transfer by a UK resident 
company of profits generated in the UK to a low tax-Member State152. It concluded that for the 

                                                 
148 Terra, B., Wattel, B., European Tax Law, Fourth Edition, Kluwer Law International, 2005, 142; Weber, D., Tax 
Avoidance and the EC Treaty Freedoms, A Study of the Limitations under European Law to the Prevention of Tax 
Avoidance, Eucotax, Kluwer Law International, 2005, 206; De Broe, L., Hard Times for Emigration Taxes in the EC, A 
Tax Globalist, Essays in Honour of  Maarten J. Ellis, I.B.F.D., 2004, 223; Van Thiel, S., Free Movement of Persons 
and Income Tax Law: the European Court in search of principles, IBFD, Doctoral Series, vol. 3, 2002, 632.  
149 For some discussion of the UK CFC-Legislation, see Part Three 6.3.3.1. 
150 Opinion of AG Léger, Cadbury Schweppes, C- 196/04, § 55. The AG added that the harmful effects caused by this 
lack of harmonization may be regrettable but that this calls for a political solution from which the ECJ should stay 
clear. 
151 ECJ, 12 September 2006, Cadbury Schweppes, C-196/04, § 35-38 and 50. See also Opinion of AG Léger, Cadbury 
Schweppes, C- 196/04, § 109. 
152 I disagree with the view that CFC-Legislation is designed to combat artificial profit shifting to low tax jurisdictions. 
The basic objective of CFC-Legislation is to prevent profit accumulation in low tax jurisdictions and the resulting tax 
deferral. For States applying the CEN-method, CFC-Legislation aims at realizing the principle of tax neutrality in the 
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restriction to the freedom of establishment to meet the Community principle of proportionality, 
the specific objective of the restriction must be to prevent a conduct that involves the creation of 
wholly artificial arrangements “which do not reflect economic reality, with a view to escaping the 
tax normally due on the profits generated by activities carried out on national territory”. 
Cadbury Schweppes was subject to CFC-Legislation because it failed to satisfy any of the 
exceptions to the CFC-Legislation153. In particular, it failed to meet the so-called motive test. This 
requires that the UK parent shows, first, that the considerable reduction in the UK tax resulting 
from transactions between the parent and the CFC was not the main, or one of the main purposes, 
of those transactions and, secondly, that the achievement of the tax reduction by a diversion of 
profits within the meaning of the CFC-Legislation was not the main, or one of the main reasons, 
for incorporating the CFC. The Court observed that the fact that Cadbury Schweppes failed to 
satisfy the motive-test and thus that its intention to obtain a tax relief prompted the incorporation 
of the CFC’s and its transactions with the CFC’s does not suffice to conclude that there is a 
wholly artificial arrangement solely set up to escape tax. The AG and the Commission, Cyprus 
and Belgium (always ready to climb on the barricades to ward off potential attacks on its 
coordination centers or its new tax savings device “notional interest”, see also Part Three 4.2.9) 
shared this view154. In order to find out whether Cadbury Schweppes set up a wholly artificial 
arrangement with the sole purpose of avoiding UK tax – i.e. without pursuing any objective of 
Community law - the Court applied the objective and subjective tests of Emsland Stärke and 
Halifax. The Court said: “(…) there must be, in addition to a subjective element consisting in the 
intention to obtain a tax advantage, objective circumstances showing that despite formal 
observance of the conditions laid down in Community law, the objective pursued by freedom of 
establishment (…) has not been achieved”. It then reviewed the objectives of the freedom of 
establishment (see infra 3.2.1.2) and concluded that, in order for such objectives to be 
legitimately pursued, the incorporation of the CFC’s must, despite the presence of tax motives, 
reflect economic reality. The incorporation must correspond with an actual establishment in 
Ireland and genuine economic activities (services) must be carried in Ireland. According to the 
Court:  “(…) that finding must be based on objective factors which are ascertainable by third 
parties with regard, in particular, to the extent to which the CFC physically exists in terms of 
premises, staff and equipment”. The Court concludes that where this examination leads to the 
finding that ”the CFC’s are fictitious establishments not carrying on a genuine economic activity 
in Ireland, the structure is a wholly artificial arrangement and that could be so in particular in 
the case of a “letterbox” or front subsidiary” 155. The ECJ left it to the national Court to 
determine whether there is such a wholly artificial arrangement and invited Cadbury Schweppes 
to produce evidence that the CFC’s are actually established in Ireland and that their activities are 
genuine156. 
 
69. In Cadbury Schweppes the Court has clarified that to determine whether there is a wholly 
artificial arrangement that abuses Community law (i.c. the Treaty freedoms) to avoid tax in a 
Member State, one has to apply the double test on abuse of Community law which it developed in 

                                                                                                                                                  
residence State of the investor (see Part Two, 3.1.3). Artificial profit shifting is to be prevented in the first place by 
transfer pricing-rules (See Part Three, margin no. 356). The Court’s dictum may be explained by the fact that a central 
point of discussion in the case was the motive test which focuses on the profit shifting nature of the transactions 
between the UK parent and the Irish CFC’s.  
153 For an overview of these exceptions, see Baker, Ph. Pending Cases Filed by UK Courts I: The Cadbury Schweppes 
Case, the CFC and Dividend GLO and the Vodafone 2 Case, ECJ- Recent Developments in Direct Taxation, Lang, M. 
et alia (eds.), Linde, 2006, 317.  
154 Opinion of AG Léger, Cadbury Schweppes, C- 196/04, § 143 and 147. 
155 ECJ, 12 September 2006, Cadbury Schweppes, C-196/04, § 47-67. 
156 It added that the Inland Revenue could rely on the Mutual Assistance Directive and the exchange of information 
clause in the 1976 UK/Ireland tax treaty (ECJ, 12 September 2006, Cadbury Schweppes, C-196/04, § 70-72). 
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its Emsland Stärke and Halifax-decisions (see supra 1.2.1 and 1.2.2)157. Thus, in the view of the 
Court where Treaty freedoms are exercised for tax optimization purposes, abuse of Community 
law and illegitimate tax avoidance are converging concepts. Where a taxpayer exercises a Treaty 
freedom to obtain a tax advantage, there is abuse of Community law and thus illegitimate tax 
avoidance where a combination of objective circumstances establishes that (i) he intends to take 
advantage of the more beneficial tax rules of another Member State and/or to circumvent his tax 
law of his home State by setting up a wholly artificial arrangement which formally observes the 
conditions set by the Treaty (subjective element), but which (ii) despite formal observance of 
those conditions, frustrates the object and purpose of the relevant provision of the Treaty 
(objective element). In such a case the arrangement does not pursue any economic objective 
underlying the Treaty, but is solely driven by the aim to avoid tax. When the Court addressed the 
question of whether Cadbury Schweppes abused the freedom of establishment by incorporating 
the CFC’s in Ireland, it did not thoroughly analyze that question, but merely recalled its case law 
according to which tax jurisdiction shopping in itself does not entail an abuse of the freedom. The 
question whether there is a wholly artificial arrangement set up solely to escape UK tax was 
addressed later when the Court examined the justification advanced by the UK government that 
the CFC-Legislation is designed to prevent tax avoidance (i.e. artificial profit shifting). Since the 
concepts of abuse of the Treaty to circumvent national tax law and of illegitimate tax avoidance 
coincide, in my view the Court could have reached exactly the same conclusions if it had 
thoroughly examined from the outset whether the incorporation of the CFC’s amounted to an 
abuse of the freedom of establishment158.       
 
70. According to the ECJ there is a wholly artificial arrangement and illegitimate tax avoidance 
where the CFC’s are fictitious establishments that do not carry on a genuine economic activity in 
Ireland and it indicated that this could be in particular in the case of a “letterbox” or “front” 
subsidiary (§ 68 of the judgment). This suggests that in the view of the ECJ there is illegitimate 
tax avoidance where the taxpayer creates the impression that his arrangement complies with the 
substantive conditions for the relevant Treaty freedom to apply, but where in reality it does not159. 

                                                 
157 The Court slightly paraphrased the subjective element of the test. However, no importance should be attached to this 
different wording. In Emsland Stärke the Court defined the subjective element as “the intention to obtain an advantage 
from the Community rules by creating artificially the conditions laid down for obtaining it”. In Cadbury Schweppes it 
defined such intention also in connection to a wholly artificial arrangement as “the intention to obtain a tax 
advantage”. The Emsland Stärke-definition of abuse of Community law is drafted in a general way and is able to 
encompass different types of abuse of Community law (see margin no. 51). One of such abuses is the circumvention of 
unfavorable provisions of national law under the cover of a Treaty freedom. In case of tax jurisdiction shopping, the 
intention of taking advantage of Community law to which the Emsland Stärke-definition refers is an intention to 
circumvent national law and to enjoy more beneficial tax rules of another Member State by exercising a Treaty 
freedom. In Cadbury Schweppes the Court short circuited the definition and immediately referred to the intention to 
obtain a tax advantage (i.e. by exercising the freedom of establishment to avoid the more burdensome UK tax law and 
to enjoy the more flexible tax law of Ireland).    
158 The decision could have been structured as follows (the references are to the § of the judgment): (i) determination 
whether the freedom of establishment or another freedom is controlling (§ 32-34) and analysis of the objectives of the 
controlling freedom (§53-54); (ii) determination whether there is abuse of the freedom of establishment: i.e. the double 
test ex Emsland Stärke and Halifax (§64), subjective element (§62); objective element (§52-54); tax jurisdiction 
shopping is not abusive (§36-38, §63); (iii) application in concreto (§65-72);  (iv) conclusion: either there is wholly 
artificial arrangement, ergo there is abuse and Cadbury Schweppes is not Treaty protected (§74); or there is no wholly 
artificial arrangement, ergo: no abuse and Cadbury Schweppes is Treaty protected; (v) in the latter case: restriction: yes 
(§ 46); (vi) justification (§47-60), proportionality: a measure specifically designed to counter wholly artificial 
arrangements? (§65-72). Where the conclusion sub (iv) is no wholly artificial arrangement, the CFC-Legislation is 
disproportionate as it hits arrangements that are not wholly artificial (§73).   
159 If the substantive conditions for the Treaty freedom to apply are not respected, the taxpayer cannot claim Treaty 
protection altogether. Therefore I disagree with O. Thömmes who argues that CFC-Legislation is only incompatible 
with the Treaty if the State applying it also disregards domestic companies that lack substance (Thömmes, O., CFC 
Legislation and EC Law, Intertax, 2003, 189).  
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Such fictitious arrangement amounts to a sham and this suggests that the Court upholds abuse of 
Community law in case of tax evasion (fraud), not in case of tax avoidance. This is a very narrow 
view of illegitimate tax avoidance. Of course, the references to “formal observance of conditions” 
and to artificiality carry in them a reference to transactions that exist only on paper, lack 
substance, etc. and those very often involve tax evasion160. It is unclear, however, whether the 
Court had the intention to give a comprehensive definition of a wholly artificial arrangement that 
frustrates the object and purpose of the freedom of establishment or whether it only wanted to 
give an example of such an arrangement and whether it intended to include structures that do not 
involve tax evasion in its concept of illegitimate tax avoidance161.  
 
71. AG Léger went more thoroughly into the question of whether the CFC’s were actually 
established in Ireland and carried on genuine services162. Like the Court he observed that a 
genuine establishment means that the CFC’s have premises, staff and equipment in Ireland. 
However, he focused, much more than the Court did, on the genuine character of the CFC’s 
activities. According to the AG, this a matter of looking at the competence of the subsidiary’s 
staff in relation to the services provided and at the level of decision making in carrying out those 
services. Where the subsidiary is nothing more than a tool of execution because the decisions 
necessary to carry out the services are taken at another level (e.g. by the parent) there is in his 
view a wholly artificial arrangement which the UK may prevent to happen by taxing the CFC’s 
profit. Indeed, in such case the Irish companies are UK residents and for that reason the UK is 
allowed to tax their profits without any restriction imposed by Community law. The AG also 
observed that one must consider the value added by the subsidiary’s activities. While recognizing 
that this is trickier where the services are genuine, he concludes that when the services provided 
by the CFC’s have no economic substance in light of the parent’s activities there is a wholly 
artificial arrangement (i.e. a profit shifting device) as the parent pays consideration for something 
without value. The ECJ does not refer to the AG’s opinion on these points. It is therefore unclear 
whether the ECJ disagrees with the AG’s analysis. The ECJ said that to determine the genuine 
character of the establishment and of the services one has to rely on “objective factors 
ascertainable by third parties”. Arguably, the evidence to which the AG refers falls under that 
expression.  
 
72. In my view the observations of the AG are to the point and suggest that there is abuse of the 
freedom of establishment and illegitimate tax avoidance also where structures are set up that meet 
the substantive conditions of the Treaty freedom (i.c. genuine establishment and services in 
Ireland) but which still frustrate the purpose of the Treaty as they have no other aim than tax 
avoidance, i.e. their sole purpose being the shifting of profits from the UK to Ireland. Indeed, in 
such a case there is formal observance of the conditions set by the Treaty but no economic 
objectives underlying the Treaty are achieved. An answer to the question of whether there is a 
wholly artificial arrangement with no other purpose than tax avoidance needs an analysis that 
goes beyond a finding that the substantive conditions for the relevant Treaty freedom to apply are 
satisfied and/or beyond a finding that the transaction is not fictitious. Support for this view can be 
found in the aforementioned cases of Veronica, TV10, Leclerc and Milk Marque which all involve 
genuine commercial transactions but still the ECJ found that they were inconsistent with the 
Treaty’s object and purpose (see margin no. 50). There may be an actual establishment in another 
Member State, real flows of goods, genuine services and movements of capital, but still all these 
                                                 
160 Already before the Cadbury Schweppes-judgments, there were suggestions in literature that the Court’s concept of 
tax avoidance does not stretch beyond cases of sham ((Ruiz Almendral, V., Tax Avoidance and the European Court of 
Justice: What is at Stake for European General Anti-Avoidance Rules, Intertax, 2005, 576-577). 
161 The reference to letterbox and front subsidiaries is clearly exemplative. But arguably the reference to fictitious 
establishments itself is exhaustive (§68 of judgment).    
162 Opinion of AG Léger, Cadbury Schweppes, C- 196/04, § 111- 114. 
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operations may be solely tax driven. This is particularly clear in the area of transfer pricing. 
Goods are actually sold between group members and the purchaser may really need them in his 
business; financing is actually provided and needed in the borrower’s business etc. but the terms 
under which such transactions are carried on do not observe the “arm’s length”-test. It would in 
my view be incorrect to conclude that as the transactions respect the substantive conditions of the 
relevant Treaty freedom there is no wholly artificial arrangement set up to avoid tax. Where the 
non-compliance with the “arm’s length”-principle is not justified by sound commercial motives 
(see infra margin no. 201), there is shifting of profits between companies in different Member 
States and hence no pursuit of  an economic objective underlying the Treaty (e.g. promotion of a 
harmonious, balanced and sustainable development of economic activities or the realization of a 
high degree of convergence of economic activities within the Community, Art. 2 EC Treaty). 
Another example may be a company that converts equity into shareholder’s loans. Assume a 
company established in Member State A that distributes dividends. The shareholders (established 
in Member State B) decide not to collect the dividend. The company pays a monthly interest on 
the shareholders’ debt. As the company distributes dividends arguably it does not need the funds. 
Hence, unless proof to the contrary, the loan serves no other purpose than to reduce the 
company’s tax base through interest deductions. The facts in this example meet the very lenient 
conditions for the freedom of capital movement to apply (the only condition being a movement of 
capital from one Member State to another, see infra 3.2.2). However, the parties do not pursue the 
underlying purpose of the freedom of capital movements (i.e. attracting capital at the most 
attractive conditions to expand the borrower’s operations)163.   
 
73. Do other cases where the Court had to hand down preliminary rulings on questions of tax 
avoidance shed more light on the Court’s understanding of the concept of illegitimate tax 
avoidance? The only decision that is really relevant is the judgment in de Lasteyrie. The case 
concerns a French national who exercised his freedom of establishment and established himself in 
Belgium. As he was a substantial shareholder in French companies, France levied its exit tax on 
migrating substantial shareholders. The French authorities argued that the exit tax was necessary 
to prevent French residents from temporarily moving abroad with the sole aim of selling their 
shares while staying in a Member State that does not levy capital gains tax (such as Belgium). 
The Court found the French rule to be a disproportionate restriction of the right of establishment 
because it subjected to tax all migrating shareholders regardless of whether they sold their shares 
while being away from France. However, it suggested that there may be abuse of the Treaty if a 
taxpayer temporarily transfers his residence abroad, sells the shares while being a non-resident of 
France and returns to France afterwards164. Thus, unlike in Van Binsbergen, Veronica, TV10 (see 
margin no. 40) the ECJ does not suggest that there would be an abuse of the freedom of 
establishment if the taxpayer moved to Belgium and continued to direct all or virtually all of its 
activities to France. On the contrary, the Court seems to say that there is abuse where the right of 
establishment is exercised for a relatively short period of time165. As one of the substantive 
conditions of the freedom of establishment is that the economic operator establishes himself in 
another Member State “for an indefinite period of time” (see infra 3.2.1.2.3), one may read the 
decision in de Lasteyrie also as confirming that there is abuse of the Treaty and illegitimate tax 
avoidance only where the arrangement does not satisfy the substantive conditions of the freedom. 
Will the Court uphold abuse where a service provider moves from one (high tax) Member State to 
another (low tax) Member State and continues to direct all of his activities to his (unrelated) 
customers in his former home State without having an establishment there? In the absence of an 
establishment in his former home State and on the assumption that both Member States have 

                                                 
163 See in this sense, Hoge Raad, 23 January 2004, BNB, 2004/142c (discussed infra sub margin nos. 156-157). 
164 ECJ, 11 March 2004, de Laysterie du Saillant, § 54. 
165 This different approach is obviously explained by the different aims of the national rules. 
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entered in a tax treaty following Art. 7 or 14 OECD MC, the service provider realizes 
considerable tax savings. Arguably, there is like in Veronica and TV10 a U-turn which the Court 
upheld there as an objective circumstance indicating abuse of the freedom to provide services. 
Even if one assumes that the taxpayer admits that his move is tax driven, do these facts allow the 
Court to uphold abuse? Unlike the companies in Veronica and TV10 the service provider may 
have substance in his Member State of establishment (offices; personnel; equipment etc.). In that 
case his nexus with the other Member State is not artificial. The case law on (tax) jurisdiction 
shopping including Cadbury Schweppes (which also concerns a U-turn) offers a strong argument 
that there is no abuse of the freedom to provide services where genuine services are provided. 
And in view of the above observations it is highly unlikely that the ECJ would hold otherwise166.   
 
74. Like in its case law on abuse in non-income tax matters, the Court requires the presence of a 
series of objective circumstances that reveal that the taxpayer’s sole purpose is to avoid taxation 
in his home State. In Cadbury Schweppes there were a number of objective factors available 
which the Court has considered in its earlier (in essence non-tax) case law on abuse of 
Community law. The scheme involves a U-turn. The UK parent set up two Irish CFC’s which 
directed a significant part of their activities towards their UK parent company. And the 
transactions were between related parties (see margin  no. 23). However, the Court did not pay 
much attention to those factors and such indicates that a U-turn is not per se an indication of 
abuse (see also margin  no. 43-44). The focus of the Court was on whether the CFC’s reflect 
“economic reality” (§65), i.e. whether they are actually established in Ireland and provide 
genuine services. At stake was whether Cadbury Schweppes’ behaviour complied with the object 
and purpose of the right of secondary establishment. That requires that it was participating on a 
stable and continuing basis in the economic life of Ireland and thus true implantation in Ireland 
(see also margin no. 102 and 3.2.1.2.5.). The Court observes in this respect that this turns to the 
question whether the CFC’s physically exist in terms of premises, staff and equipment in Ireland 
and that such is to be determined on the basis of objective factors ascertainable by third parties 
(§67). Thus, as observed before in relation to the Court’s case law on abuse in non-income tax 
matters, the Court looks at what happens in reality and whether the transaction as actually 
implemented complies with the objectives pursued by the EC Treaty. If this examination shows 
that the CFC’s lack the substance required by the freedom of establishment and that the CFC’s 
nexus with Ireland is artificial because in reality they are not established in Ireland and/or carry 
on no genuine services there, they are part of an artificial arrangement that defeats the objectives 
of the Treaty. Such arrangement only purports to avoid UK tax but serves no economic objective 
underlying Art. 43 and 48 EC Treaty and accordingly does not deserve Treaty protection167. This 
conclusion confirms the submission made above that there may be U-turns that infringe the object 
and purpose of the freedom of establishment (see margin nos. 41 and 44).       
 

                                                 
166 An example from the pre-Savings Directive : Does a Belgian bank abuse its freedom of establishment  Belgian 
clients cashing their coupons in countries that do not levy interest withholding ? If the client does not report the interest 
income, he evades his Belgian tax liability. Presumably not, the loss of tax revenues is not directly caused by the 
conduct of the bank, but by the Belgian taxpayer failing to declare his income (Tison, M., De Interne Markt voor Bank- 
en Beleggingsdiensten, Een rechtsvergelijkende juridische analyse van de wederzijdse erkenning als techniek van 
marktunificatie in de Europese interne markt, Intersentia Rechtswetenschappen, Antwerpen-Groningen, 1999, 298). 
167 Also in de Laysterie the Court made it clear that it would regard a circular arrangement set up solely for tax 
avoidance purposes as an abuse of Community law and illegitimate tax avoidance (ECJ, 11 March 2004, de Laysterie 
du Saillant, § 54).  
Also in direct tax matters involving secondary Community law, the Court has given a narrow interpretation to anti-
abuse provisions. In Denkavit it held that “Article 3(2) (of the Parent/Subsidiary Directive, LDB) (…) is aimed in 
particular at counteracting abuses whereby holdings are taken in the capital of companies for the sole purpose of 
benefiting from the tax advantages available and which are not intended to be lasting (…)” (ECJ, 17 October 1996, 
Denkavit et alia, Joined Cases C-283/94, 291/94 and 292/94, § 31). 
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75. The ECJ’s decision in Cadbury Schweppes is also important to understand the role which the 
intentions of the taxpayer play in determining whether there is abuse of Community law and 
illegitimate tax avoidance. Because Cadbury Schweppes failed to meet the motive-test under the 
CFC-Legislation, the Inland Revenue argued that the incorporation of the CFC’s in Ireland was 
prompted by tax motives and according to the Inland Revenue that in itself sufficed to uphold tax 
avoidance and abuse of Community law. The Court firmly rejected this proposition. It made it 
clear that the fact that an arrangement  has been set up with the obvious and even avowed purpose 
of tax avoidance by exploiting the differences in the tax systems of the Member States does not 
support the conclusion that it is a wholly artificial arrangement that has no other purpose than to 
escape tax. Although at first glance the Court’s position may be surprising, it is not in view of its 
settled case law that tax jurisdiction shopping does not in itself frustrate the objectives of the 
freedom of establishment in an internal market. It is also fully in line with its case law on abuse in 
areas outside direct taxation according to which the subjective reasons for which a Community 
national wished to exercise the Treaty freedoms cannot call into question the protection he 
derives from the Treaty as long as the arrangement satisfies the objectives pursued by the relevant 
Treaty freedom (see margin no. 55). The presence of a tax savings motive as such is thus not 
relevant to determine whether there is illegitimate tax avoidance under Community law. What 
matters is that the arrangement complies with the objectives pursued by the relevant Treaty 
freedom. If that is the case and incidentally it permits to avoid taxation, the taxpayer cannot be 
blamed of abusing of Community law. It is reiterated that Member States that hang on to their 
sovereignty in direct taxation and fail to realize harmonization are not well placed to blame 
taxpayers for exploiting in an internal market such lack of tax harmonization. However, if the 
arrangement does not satisfy the objectives of the EC Treaty and it has no other purpose than the 
circumvention of national tax law there is abuse of Community law and illegitimate tax 
avoidance168. Where some rule of Community law is at stake, the borderline between permissible 
tax planning and legitimate tax avoidance, on the one hand, and illegitimate tax avoidance, on the 
other hand thus lies in the pursuing of the underlying (economic) objective of the relevant rule of 
Community law. In Halifax the ECJ recognized the principle well known to Belgian taxpayers 
and advisers of the “choice of the least taxed road” thereby adding that that choice will be 
honoured if, notwithstanding the fact that an economic activity seeks to attain a tax advantage, it 
also has “some other explanation”169. Where an economic activity is actually carried on, such 
generally means that the activity pursues a sound business goal converging with the aim of the 
rule of Community law of which the taxpayer avails himself170. The Court firmly endorsed that 
position in Cadbury Schweppes. Even where the exercise of a Treaty freedom permits a taxpayer 
to realize considerable tax savings, that result is to be respected under Community law as long as 
the taxpayer pursues the economic objectives underlying the Treaty.Whether that is the case or 
whether the sole purpose of the arrangement is tax avoidance is to be established on a case-by-
case basis in an entirely objective manner (see margin no. 25)171.     
 
76. Finally, the Cadbury Schweppes decision removes the doubts that could have subsisted after 
the ECJ’s decision in Eurowings172. There the Court implicitly held that the fact that a company 

                                                 
168 Vanistendael, F., Halifax and Cadbury Schweppes: one single European theory of abuse in tax law?, EC Tax 
Review, 2006, 195. 
169 ECJ, 21 February 2006, Halifax plc et alia, C-255/02, § 71-75. 
170 I say “generally” because certain genuine activities may still be artificial and solely aim to avoid tax (see margin no. 
50 and 72) and obviously genuine but criminal activities do not pursue an objective of Community law either. 
171 Vanistendael, F., Halifax and Cadbury Schweppes: one single European theory of abuse in tax law?, EC Tax 
Review, 2006, 192-195. 
172 Aigner, H.J., et alia, CFC-Legislation, Tax Treaties and EC-Law, General Report, Lang, M. et alia (eds.), Eucotax 
Kluwer Law International, 2004, 46; Pinto, C. Tax Competition and EU Law, Eucotax, Kluwer Law International, 
2003, 341. 
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established in a Member State does business with an unrelated party based in another Member 
State, where the latter enjoys a favorable tax regime, does not constitute an abuse of Community 
law (see margin no. 66). It is now clear that there is also no abuse in case of business dealings 
between related parties some of which are based in a Member State that offers an attractive tax 
regime for the pertinent activities as long as the establishment in that Member State and the 
activities are genuine. Implicitly, the Court has also held that it does not matter whether that 
attractive tax regime constitutes State aid and/or is envisaged by the Code of Conduct. The latter 
issue is discussed in more detail infra 4.8. 
 
2.2.1.3. The Marks & Spencer-case (2005) 
 
77. Since it first phrased the contours of an acceptable and proportional national anti-avoidance 
measure in income tax matters in ICI (1998) until its judgment in Cadbury Schweppes (2006), the 
ECJ has never admitted in concreto any of the national anti-avoidance measures it was called to 
review because none of such rules had “the specific purpose of preventing wholly artificial 
arrangements, set up to circumvent a (Member State’s) tax legislation (…)”, although in Cadbury 
Schweppes the ECJ referred the finding whether the UK CFC-Legislation satisfies that test back 
to the national Court.  In other words, the ECJ has systematically rejected the anti-avoidance 
measures because of their general and thus disproportional character. The ECJ’s decision in the 
Marks & Spencer-case, which was handed down only a few months before the ECJ’s judgment in 
Cadbury Schweppes, however, represents the dissenting note173.  
 
78. Under the UK provisions on group relief a UK parent company can claim relief for losses 
which are incurred by its subsidiaries that are resident in the UK or by UK branches of its non-
resident subsidiaries. Marks & Spencer incurred losses in its French, Belgian and German 
subsidiaries (with no branches in the UK). It considered the rejection of its claim for group relief 
for the losses of its overseas subsidiaries to be an infringement of its right of secondary 
establishment under Art. 43 and 48 EC Treaty. The ECJ sided with Marks & Spencer and found 
the UK rules on group relief to restrict Marks & Spencer’s right of establishment. The UK 
government put forward three justifications for such restriction. One of them was the prevention 
of tax avoidance. The others were the protection of the balanced allocation of taxing powers 
among Member States and the prevention of double loss recovery. Arguably, the UK rule on 
group relief is a general measure that denies the offsetting of losses incurred by subsidiaries 
established in other Member States in all instances and is not limited to the offsetting of losses 
pertaining to wholly artificial tax avoidance arrangements. By way of preliminary remark, it is 
submitted that a claim to offset losses of overseas subsidiaries can never amount to such a wholly 
artificial arrangement as it is the exercise of a subjective right that leads to a mere adjustment of 
accounts. If there is something artificial it must be in connection with the losses sustained by the 
subsidiaries, not with the adjusting of accounts. The subsidiaries themselves could have been 
involved in artificial arrangements that gave rise to the losses. An example of such arrangements 
could be losses resulting from business dealings carried on by subsidiaries that did not respect the 
“arm’s length”- principle and as a result of which the subsidiaries incurred losses. Another 
example could be the ceasing of the business of a loss-making subsidiary in a given Member 
State that is followed by the incorporation of a new subsidiary in that Member State (that does not 
apply a consolidation regime) which continues the activities of the first subsidiary. Because of the 
outright denial of group relief for losses of overseas subsidiaries, one would have expected the 
ECJ to condemn the UK rule for not observing the aforementioned proportionality-test. However, 
the Court did not. It observed that: “As regards, last, the third justification, relating to the risk of 

                                                 
173 ECJ, 13 December 2005, Marks & Spencer, C-446/03. 
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tax avoidance, it must be accepted that the possibility of transferring the losses incurred by a 
non-resident company to a resident company entails the risk that within a group of companies 
losses will be transferred to companies established in the Member States which apply the highest 
rates of taxation and in which the tax value of the losses is therefore the highest”174. On the basis 
of this justification, taken together with the two other justifications, the ECJ accepted that the 
measure pursued legitimate objectives justifying a restriction of the freedom of establishment. It 
went on to examine whether such restriction was proportionate, i.e. whether it did not go beyond 
what is necessary to attain its objectives. Here again, unlike in its other case law the Court does 
not refer to its well-known concept of “wholly artificial arrangements”. It found that the measure 
did not meet the proportionality- test where it precludes the UK parent from offsetting losses of 
overseas subsidiaries where those subsidiaries have exhausted the possibilities available of 
utilizing the losses in their home State. Thus, the measure is not proportional to the extent that the 
losses are recovered nowhere in the Community. The Court required the UK to allow loss 
recovery where there is proof that the subsidiary is unable to use the losses in its home State. The 
Court was apparently conscious that its position could lead to tax avoidance schemes and made an 
exception to its conclusion175. In doing so, it surprisingly referred to “wholly artificial 
arrangements” and observed: “It is also important, in that context, to make clear that Member 
States are free to adopt or to maintain in force rules having the specific purpose of precluding 
from a tax benefit wholly artificial arrangements whose purpose is to circumvent or escape 
national tax law (see, to that effect, ICI, paragraph 26, and De Lasteyrie du Saillant, paragraph 
50)”. The Court, however, does not reveal in which circumstances there is such a wholly artificial 
arrangement. Again one can think of the case of a loss-making subsidiary ceasing its activity in a 
given Member State, the continuation of such activity by a newly incorporated subsidiary in that 
Member State (that does not apply a consolidation regime) and the claiming of group relief for 
the losses of the first subsidiary.  
 
79. The Court’s decision in Marks & Spencer deviates in several respects from its earlier case law 
and also from it later decision in Cadbury Schweppes. It is the first, and so far only, case where 
the ECJ has upheld a general anti-avoidance measure that reaches beyond wholly artificial 
arrangements, i.e. where group relief is denied in case of losses stemming from bona fide 
commercial operations of subsidiaries. The prevention of tax avoidance plays a double role in the 
Court’s holding. On the one hand, it is a justification for the national restrictive measure and, on 
the other hand, it serves as an exception to the proportionate rule crafted by the Court. Also, the 
Marks & Spencer decision does not square with the aforementioned judgments according to 
which the incorporation of a subsidiary in another Member State does not in itself entail tax 
avoidance (see margin no. 66). There is no reason to disregard that case law where the subsidiary 
makes losses where they stem from bona fide commercial operations. Also, the Court’s dictum in 
§ 50 of its judgment that the exclusion of group relief for losses of subsidiaries in other Member 
States prevents practices “which may be inspired by the realization that the rates of taxation in 
the various Member states vary significantly”, is hard to reconcile with the above quoted case law 
on tax jurisdiction shopping (see margin no. 66). It is difficult to see why taking advantage of low 
tax rates (as recognized in e.g. the Eurowings, Barbier and Cadbury Schweppes-cases) is 

                                                 
174 In relation to the facts of Marks & Spencer this position is unfounded as the subsidiaries were subject to higher tax 
rates than the parent, but the ECJ apparently wanted to hand down a judgment that can be applied generally. 
175 Lang, M., The Marks & Spencer Case – The Open Issues Following the ECJ’s Final Word, European Taxation, 
2006, 66. 
M. Lang also observes the different wording in the Court’s dictum in e.g. ICI (“set up to circumvent United Kingdom 
tax legislation”) and its dictum in Marks & Spencer (“whose purpose is to circumvent or escape national tax law”) and 
questions whether the ECJ deliberately used different terminology. In my view, there is little importance to attach to 
this different terminology. Where one circumvents national taw law one escapes from national tax law and from the tax 
liability arising thereunder. 
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permissible, whereas taking advantage of high tax rates would not176. This is as much tax 
jurisdiction shopping as the reverse cases where the fundamental freedoms are utilized to enjoy 
the benefit of lower taxes rates (or exemptions) under the law of other Member States.  I agree 
with M. Lang that it would have been perfectly possible for the ECJ in Marks & Spencer to stick 
to its former case law and to characterize the UK rule on group relief as a disproportionate 
restriction of the freedom of establishment because it does not “have the specific purpose of 
preventing wholly artificial arrangements, set up to circumvent the UK’s tax legislation, from 
attracting a tax benefit (…)”177. Thereafter, it could still have formulated the conditions under 
which the rule would be less disproportionate as it did in e.g.  X&Y AB and in de Laysterie (see 
infra margin no. 167). The Court’s decision is also unique in that it does not rely on one 
justification to accept the national restrictive measure as being compatible with the freedom of 
establishment but on three justifications taken together178. For further discussion of this aggregate 
justification, see infra margin nos. 142-143.  
 
80. The question obviously arises why the Court in Marks & Spencer deviated from its earlier 
case law and in particular why it admitted a general anti-avoidance measure. This is presumably 
explained by the differences in the way the Member States argued their cases and the way in 
which the ECJ was prepared to accept the justifications put forward by the Member States. In the 
other cases where the prevention of tax avoidance was put forward as a justification for the 
restriction of the Treaty freedom, such was the only justification accepted by the Court and it then 
examined whether the national anti-avoidance measure was a proportionate restriction. It held that 
that would only be the case if the measure targets at wholly artificial tax driven arrangements. In 
Marks & Spencer, however, the UK brought forward three justifications (including the prevention 
of tax avoidance) and the Court accepted all three of them together. It then turned to the question 
whether the UK rule was a proportional restriction and phrased the conditions under which the 
refusal of loss recovery is less restrictive. The result of that approach is that in the end a 
proportionate restriction is admitted but still one that excludes group relief for losses that do not 
arise from wholly artificial arrangements179.  
 
81. The next question that comes up is whether the decision in Marks & Spencer has any 
precedential value outside the specific circumstances of that case in particular because it may be 
read as calling into question the Court’s well developed case law on (tax) jurisdiction shopping180. 
M. Lang has shown that the Court’s dictum as to the justification of the rule to prevent the risk of 
tax avoidance could easily be used by the ECJ and national Courts to uphold CFC-Legislation as 
a general anti-avoidance measure which is acceptable under the EC Treaty181. The fact that the 
                                                 
176 Panayi, C., Treaty Shopping and Other Tax Arbitrage Opportunities in the European Union – A Reassesment, 
European Taxation, 2006, 146; Lang, M., The Marks & Spencer Case – The Open Issues Following the ECJ’s Final 
Word, European Taxation, 2006, 58-59.  
177 Lang, M., The Marks & Spencer Case – The Open Issues Following the ECJ’s Final Word, European Taxation, 
2006, 58. 
178 One of the other justifications is the prevention of double dipping of losses. This was not characterized as a 
justification based on the prevention of tax avoidance. In my view this is correct. Double dipping of losses is the result 
of the mechanical interplay of the tax legislation of two States (the subsidiary and the parent) and does not fit into the 
ECJ’s definition of tax avoidance and abuse.  
179 Vanistendael, F., The ECJ at the Crossroads: Balancing Tax Sovereignity against the Imperatives of the Single 
Market, European Taxation, 2006, 416. 
180 Authors have cautiously concluded that the ECJ in Marks & Spencer changed its previous case law; see Vogel, K., 
et alia, Tax treaties between Member States and Third States: “reciprocity” in bilateral tax treaties and non-
discrimination in EC law, EC Tax Review, 2006, 92. 
181 Lang, M., The Marks & Spencer Case – The Open Issues Following the ECJ’s Final Word, European Taxation, 
2006, 59. By replacing the word “losses” in the Marks & Spencer dictum by “profits” and making some other 
consequent changes, M. Lang demonstrates that the amended § 49-50 of Marks & Spencer could serve as a justification 
for CFC-Legislation outside the case of wholly artificial CFC’s: “As regards (…) the (…) justification, relating to the 
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Court in Cadbury Schweppes did not follow this suggestion – although it came very near in § 56 
of its judgment182 - and returned to its settled case law on tax jurisdiction shopping and anti-
avoidance rules specifically targeting at wholly artificial arrangements seems to indicate that the 
decision in Marks & Spencer has no precedential value outside the facts of the Marks & Spencer-
case. Also the fact that the Court in Marks & Spencer relied on an aggregate of three justifications 
suggests that it is in principle not prepared to accept a general anti-avoidance rule in income tax 
matters. It is striking that in § 51 of its Cadbury Schweppes judgment the ECJ expressly refers to 
its dictum in § 57 of its Marks & Spencer decision on anti-avoidance measures specifically 
targeted at wholly artificial arrangements. There is also a confirmation of the view that the Marks 
& Spencer has no value outside the facts of Marks & Spencer in the opinion of AG Léger in 
Cadbury Schweppes. According to the AG, the risk of tax avoidance in Marks & Spencer is not 
comparable to the one in Cadbury Schweppes. The (questionable) reason is that in Marks & 
Spencer, the intra-group transfer of losses is done by a mere adjusting of accounts, while in 
Cadbury Schweppes the tax avoidance pertained to the fact that e.g. there may be no genuine 
services between the CFC’s and the parent183.  
 
82. This leads to the conclusion that the ECJ has not overruled its case law that tax avoidance 
measures should be specifically aimed at countering wholly artificial arrangement set up with no 
other purpose than tax avoidance. However, this conclusion does not prevent the Court in later 
cases from accepting again a general anti-avoidance measure (possibly in combination with other 
justifications) and from subsequently determining to what extent the rule is acceptable as a 
proportionate measure against tax avoidance. Indeed, the more the Court will accept restrictive 
measures in tax matters (whether in the nature of general anti-avoidance or other measures), the 
more the debate will focus on the proportionality of such measures.   
 
2.2.1.4. Conclusions 
 
83. Almost in parallel with the development of a concept of abuse of Community law outside 
income taxation, the ECJ has developed a concept of illegitimate tax avoidance. That concept is 
to be distinguished from permissible tax planning or legitimate tax avoidance. In the words of the 
Court (used first in ICI (1998) and then (almost) consistently until lastly in Cadbury Schweppes 
(2006) illegitimate tax avoidance means “a wholly artificial arrangement set up to circumvent (a 
Member State’s) tax legislation”. In Cadbury Schweppes the Court has clarified that to determine 
whether there is a wholly artificial arrangement that abuses Community law (i.c. the Treaty 
                                                                                                                                                  
risk of tax avoidance, it must be accepted that the possibility of transferring the profits realized by a resident taxpayer 
to a non-resident company entails the risk that within a group of companies profits will be transferred to companies 
established in the Member States which apply the lowest rates of taxation (…) To exclude the transfer of profits to non-
resident subsidiaries prevents such practices, which may be inspired by the realization that the rates of taxation 
applied in the various Member States vary significantly” (M. Lang’s changes are not in italics).  
182 In § 56 the Court said: “Like the practices referred to in paragraph 49 of Marks and Spencer, which involve 
arranging transfers of losses, within groups of companies to companies established in the Member States which apply 
the highest rates of taxation and in which the tax value of  those losses is therefore the highest, the type of conduct 
described in the preceding paragraph is such as to undermine the right of the Member States to exercise their tax 
jurisdiction in relation to activities carried out in their territory and thus to jeopardize a balanced allocation between 
the Member States of the power to impose taxes (see Marks & Spencer, paragraph 46)”.  
This dictum only makes sense where the Irish CFC carries on its activities in the UK and not in Ireland. If that is the 
case the company has a permanent establishment or even its seat of effective management in the UK and the UK is any 
event authorized to tax the CFC’s profit, regardless of CFC Legislation.  
183 Opinion of AG Léger, Cadbury Schweppes, C-196/04, § 108. 
The AG seems to suggest that the transfer of losses involves a greater risk of tax avoidance than activities performed by 
a CFC. As indicated above, this position is hard to follow. A transfer of losses stemming from a bona fide commercial 
operation of a subsidiary under group relief cannot be characterized as tax avoidance, unless as the ECJ did one ignores 
the case law on tax jurisdiction shopping.   
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freedoms) to avoid tax, one must apply the double test on abuse of Community law which it 
developed in its Emsland Stärke and Halifax-decisions (see supra 1.2.4). Thus, in the view of the 
Court illegitimate tax avoidance and abuse of Community law are converging concepts. Where 
Community law is relied for tax optimization purposes, there is abuse of Community law and thus 
illegitimate tax avoidance where a combination of objective circumstances establishes that (i) an 
economic operator has set up a wholly artificial arrangement which formally observes the 
conditions set by Community law with the intention to claim a tax benefit (subjective element), 
but which (ii) despite formal observance of those conditions, frustrates the object and purpose of 
the relevant provision of Community law (objective element). This definition can apply to cases 
where Treaty freedoms are exercised with a view to take advantage of more beneficial tax 
regimes of other Member States and the tax rules of the home State are circumvented as well as to 
abuses of income tax Directives where tax benefits are claimed in defiance of their object and 
purpose. Like in non-income tax matters also in matters of direct taxation objective circumstances 
will have to reveal on  a case-by-case basis that the arrangement is so artificial that it does not 
achieve the objectives pursued by the rule of Community law of which the taxpayer avails 
himself and that it can have no other purpose than to avoid income taxes (compare to margin no. 
25). In an internal market tax jurisdiction shopping and tax arbitrage pursue a legitimate Treaty 
objective184. It is thus wholly legitimate that taxpayers take into consideration the tax advantages 
offered by the legislation of other Member States and exercise their rights under the Treaty to 
enjoy such tax advantages, even if this is to the detriment of the home State. Accordingly, where 
an arrangement, despite the existence of tax saving motives, complies with the object and purpose 
of the relevant rule of primary or secondary Community law, it is not wholly artificial and there is 
no abuse of Community law, nor illegitimate tax avoidance. Where e.g. an economic operator 
makes use of a Treaty freedom in such a manner that the objectives of the relevant Treaty 
freedom are achieved and incidentally a tax advantage is realized, circumvention of national tax 
law is an inevitable consequence of a legitimate recourse to Community law. This conclusion is 
wholly in line with the one reached after analyzing the Court’s case law in non-income tax 
matters (see above margin no. 54). 
 
84. The ECJ has taken the position that there is a wholly artificial tax avoidance arrangement 
where the arrangement does not pursue any objective underlying the relevant rule of Community 
law but solely aims at avoiding income tax with respect to primary Community law185 as well as 
with respect to secondary Community law186. It remains to be seen whether this “sole purpose”-
test in income tax matters will evolve to an “essential aim”-test as it did outside income tax as a 
result of the Halifax-judgment (see margin no. 35). It is submitted that in cases of tax jurisdiction 
shopping under the cover of the Treaty freedoms, the ECJ should stick to its “sole purpose”-test. 
Either the objectives of the Treaty are pursued and there is no illegimate tax avoidance, even if 
the taxpayer realizes considerable tax savings, or they are not and there is illegitimate tax 
avoidance. As the Treaty prevails over conflicting national rules, such rules (i.e. those applying 
“essential aim” or “main purpose”-tests) must be set aside if it is proven that the taxpayer pursues 
the objectives of Community law even where tax avoidance is the essential aim of the transaction. 
 
85. It is not possible to fully appreciate yet the content of the Court’s concept of illegitimate tax 
avoidance. The Cadbury Schweppes decision may be read as referring only to arrangements that 
amount to sham or tax evasion. And the judgment in de Laysterie also suggests that there is abuse 
where the substantive conditions for the Treaty freedom to apply are not satisfied. It is submitted 

                                                 
184 Also: Fontana, R., The Uncertain Future of CFC Regimes in the Member States of the European Union, Part 2, 
European Taxation, 2006, 331.  
185 E.g. in the aforementioned Cadbury Schweppes and de Laysterie-cases. 
186 I.e. in the aforementioned Denkavit-case. 
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an arrangement may observe the substantive conditions of the Treaty freedom but still not pursue 
the underlying economic objectives of that freedom and amount to illegitimate tax avoidance. 
Genuine commercial or financial transactions which do not respect the “arm’s length”-principle 
are a case in point. In any event, the concept of illegitimate tax avoidance is a narrow concept that 
will only exceptionally apply where a genuine economic activity is conducted. It will thus not 
affect legitimate trade.   
   
86. The ECJ’s case law and in particular the Cadbury Schweppes-judgment show that there may 
be important differences between the concept of unacceptable tax avoidance under the national 
laws of the Member States and the Community concept of illegitimate tax avoidance. National tax 
authorities reason from the perspective of the protection of the national interest and the 
preservation of the integrity of the national tax system. The ECJ’s focus, however, is on the 
realization and effectiveness of the internal market. Like in cases of alleged abuses of Community 
law with a view to circumvent national law outside the field of income tax (see margin no. 56), 
also in matters of income tax avoidance involving the exercise of the Treaty freedoms the Court 
must strike a balance between national interests (the safeguarding of national revenue; the 
protection of equality of taxpayers; the adequate distribution of public burdens etc.) and 
Community interests (the realization of the objectives of the Treaty leading to the creation and 
optimal functioning of an internal market). It has to make sure that national anti-avoidance 
measures and abuse-concepts do not compromise the full effect and uniform application of 
Community law in the Member States. The Court’s concept of illegitimate tax avoidance is thus 
dictated more by the degree of frustration which the Court believes the national anti-avoidance 
measure may bring to the objectives pursued by the Treaty and/or to fundamental principles of 
Community law (such as proportionality) than by the protection of the interests of Member 
States187. In the end, the ECJ accepts national anti-avoidance measures targeting at international 
tax avoidance provided that they prevent abuse of Community law not that they protect national 
tax systems or revenues188. Member States that are dissatisfied with this outcome should 
harmonize their tax laws to take away the taxpayer’s appetite to engage in tax jurisdiction 
shopping in the Community. 
 
2.3. Abuse of Community law: a general principle of Community law to prevent 
income avoidance? 
 
87. As indicated earlier the Court has repeatedly said in a concise dictum that “Community law 
cannot be relied on for abuse or fraudulent ends” (see 1.1). The Court has gradually developed a 
comprehensive definition of what constitutes abuse of Community law. I have submitted that 
such definition is comprehensive enough to apply to all fields of Community law and in recent 
years it has been applied to new areas such as immigration law, maritime law, VAT and income 
taxes (see 1.1). I have also submitted that this abuse-concept operates a principle of interpretation 
of Community law (see margin no. 52). The question may be raised, however, whether the abuse-
concept has become a general principle of Community law. After the ECJ’s holdings in Emsland 
Stärke and Halifax several authors have taken that position189. Indeed, an argument can be made 
                                                 
187 Hinnekens, L., Basis and scope of public interest justification of national tax measures infringing fundamental 
Treaty freedoms, EU Freedoms and Taxation, I.B.F.D., 2005, Vanistendael, F. (editor), 91; Weber, D., Tax Avoidance 
and the EC Treaty Freedoms, A Study of the Limitations under European Law to the Prevention of Tax Avoidance, 
Eucotax, Kluwer Law International, 2005, 248-249.  
188 Vanistendael, F., Halifax and Cadbury Schweppes: one single European theory of abuse in tax law?, EC Tax 
Review, 2006, 194. 
189 Ensing Sorensen, K., Abuse of Rights in Community Law: A Principle of Substance or Merely Rhetoric?, Common 
Market Law Review, 2006, 440; Ruiz Almendral, V., Tax Avoidance and the European Court of Justice: What is at 
Stake for European General Anti-Avoidance Rules, Intertax, 2005, 580; Lenaerts, K., Van Nuffel, P. Europees Recht in 
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that in Emsland Stärke the Court has - at least implicitly - confirmed that its doctrine that 
Community law should not be abused constitutes a general principle of Community law. The 
Commission argued that such general principle implicitly emerged from the Court’s judgments in 
Cremer, Töpfer, General Milk and Pafitis (see under margin no. 5). The AG shared this view 
(§80-81). The Court, however, did not explicitly take a position but referred to its judgments in 
Cremer and General Milk and to the position of the Commission without overruling them in any 
way. In Halifax the AG explicitly said that one can “certainly” derive a general principle of 
Community law from the Court’s case law on abuse of Community law190. Again, the ECJ did not 
take a position and decided that “The Sixth Directive must be interpreted as precluding any right 
of a taxable person to deduct VAT where transactions from which that right derives constitute an 
abusive practice”, thus suggesting that the abuse-doctrine is at least an interpretation principle191. 
 
88. The relevance of the discussion is that if the concept of abuse of Community law has become 
a general principle of Community law, Member States are obliged to respect such principle192. 
They then have the duty to prevent abuse of Community law under the terms of such principle 
and they derive from Community law an autonomous legal ground for doing so, even where their 
national law does not provide for such an authority193. 
                                                                                                                                                  
Hoofdlijnen, Maklu, 2002, 631; Schermers, H., Waelbroeck, D., Judicial Protection in the European Union, Sixth 
Edition, Kluwer Law International, 2001, 108 et seq.. 
Already before Emsland Stärke and Halifax, it was debated whether the abuse-concept was a general principle of 
Community law. At that time it was in my view is extremely difficult to argue that there was an abuse principle of 
Community law. In Kefalas the question that the Court was asked to answer was precisely under which legal order, 
national or Community, it must be decided whether there was an abusive practice. The Court by no means suggested 
that this was to be resolved under the Community legal order (ECJ, 12 May 1998, Kefalas, C-367/96, § 29).  
Adherents of the position that there is no principle of Community law prior to Emsland Stärke are e.g. Kjellgren, A., 
On the Border of Abuse – The Jurisprudence of the European Court of Justice on the Circumvention, Fraud and Other 
Misuses of Community Law, European Business Law Review, 2000, 190; Tison, M., De Interne Markt voor Bank-en 
Beleggingsdiensten, Een rechtsvergelijkende juridische analyse van de wederzijdse erkenning als techniek van 
marktunificatie in de Europese interne markt, Intersentia Rechtswetenschappen, Antwerpen-Groningen, 1999, 279 and 
293; Neville Brown, Is there a General principle of Abuse of Rights in European Community Law?, Institutional 
Dynamics of European Integration, Essays in Honour of Henry G. Schermers, Vol. II, Martinus Nijhoff Publishers, 524 
et seq.. See also Opinion of AG Tizanno, Man Lavette Chen, C-200/02, §112; Opinion of AG Tesauro, Kefalas, C-, 
367/96,  § 18-27; Opinion of AG Saggio, Diamantis, C-373/97, § 22-25. Not all arguments put forward by the AG’s are 
convincing. E.g. the argument that the concepts on abuse of law or rights in the laws of the Member States are too 
divergent to be extrapolated to Community law is not strong (Tridimas, T., The General Principles of EC Law, Oxford 
University Press, 1999, 4). 
Adherents of the position that there is a principle of Community law prior to Emsland Stärke: Anagnostopoulou, D.,Do 
Francovich and the principle of proportionality weaken Simmenthal (II) and confirm abuse of rights?, Common 
Market Law Review, 2001, 774.   
190 Opinion AG Maduro, Halifax, C-255/02, § 64. However, at several other occasions the AG observed that “the 
notion of abuse operates as a principle governing the interpretation of Community law” (§ 69, 70, 72, 74, 75). He 
observed that even in Emsland Stärke the ECJ did in the end interpret the relevant rule of Community law to see 
whether the conduct of the economic operator was consistent with the object and purpose of it. For that reason he 
concluded that “it is irrelevant whether or not the principle gradually acquires the status of a true free-standing 
general principle of Community law (…)”. 
While that may be true for purposes of applying the 6th VAT Directive, it is submitted that this position is not correct in 
case of unharmonized legislation where Member States have retained their competences. 
191 Also in Emsland Stärke the ECJ finally took an interpretation approach: “(...) the answers to the questions referred 
should be that Articles (…) must be interpreted as meaning that a Community exporter can forfeit his right to payment 
of a non-differentiated export refund if (…) that operation constitutes an abuse on the part of the Community exporter”.   
192 Tridimas, T., The General Principles of EC Law, Oxford University Press, 1999, 23. 
193 Ensing Sorensen, K., Abuse of Rights in Community Law: A Principle of Substance or Merely Rhetoric?, Common 
Market Law Review, 2006, 430. 
The Halifax-case illustrates this point neatly. The UK Inland Revenue had no national rule at its disposal to combat 
abuse of the 6th VAT Directive. It relied on the existence of a general principle of Community according to which the 
6th Directive should not be abused (§63). As the ECJ found there to be an abusive practice, the Inland Revenue could 
deny deduction of input VAT solely on the basis of that principle.  
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89. I find it difficult to accept that the Court’s abuse-doctrine would operate as a general principle 
of Community law in matters of direct taxation. Apart from the few matters governed by the 
Directives on direct taxation, Member States have retained their sovereignty in matters of direct 
taxation. They are - subject to the qualification below - free to legislate in such matters. 
Accordingly, they have retained their freedom to determine in what circumstances there is abuse 
of their tax laws and if and when it is necessary to enact legislation to prevent such abuse. It is 
hard to see how in a matter in which Member States have retained their sovereignty, Member 
States would have an obligation to combat abuse. The matter concerns circumvention of national 
tax law. Community law is only the tool enabling taxpayers to circumvent that national law. In 
such a case, Community law is not the legal order that needs to be protected. Such is the national 
tax law of the Member State. As the matter concerns the protection of national law quite logically 
Member States derive from their national law a right to combat abuse of that law. It follows that 
the preventing of tax avoidance is a matter of public interest of each Member State. The ECJ’s 
decisions dealing with alleged abuses of Community law in matters of circumvention of national 
unharmonized law illustrate this point very clearly. The Court gives permission to the Member 
States to enact countervailing legislation and to the national Courts to apply such legislation. 
Never (also not in matters of unharmonized tax law) did the Court oblige a Member State to react 
to such alleged abuses of Community law194. Obviously, where Member States enact such 
legislation they must exercise their competence in compliance with the requirements set by 
Community law (see supra 1.3. and infra 4). As the ECJ has developed a comprehensive abuse-
concept, such means, among others, that national anti-avoidance measures in matters of direct 
taxation will have to establish illegitimate tax avoidance case-by-case on the basis of the 
objective and subjective tests set forth by the ECJ. The practical effect of the existence of such 
doctrine is that the constitutive elements of the abuse-concept in matters of unharmonized 
Community law such as direct taxation and in matters of fully harmonized Community law (see 
margin no. 90) will converge. But still a Member State enacting anti-avoidance measures in direct 
taxation exercises its competence upon its own discretion and on the basis of its national law195.    
 
90. This position is not in conflict with the ECJ’s holdings in Emsland Stärke and Halifax. The 
situation of unharmonized direct taxation must be distinguished from matters where Member 
States have transferred their sovereignty entirely to the Community, thus including their 
competence to combat abuse, like in matters of common agricultural policy or matters of 
Community own resources, which were at stake in Emsland Stärke and General Milk. Or where 
Community legislation is entirely harmonized and where Member States can no longer legislate 
on their own motion such as in VAT196. If the concept of abuse becomes a general principle of 
Community law, in those areas Member States are obliged to apply and interpret the relevant 

                                                 
194 In non-tax matters, see e.g. Van Binsbergen (§13): “A Member State cannot be denied the right to take measures to 
prevent (…)”; Singh (§24): “The facilities of the Treaty cannot have the effect of (…) prohibiting Member States from 
taking the measures necessary to prevent such abuse”; Kefalas (§29): “Community law does not preclude a national 
court from applying (…)”.  
For two recent examples of unharmonized tax law (i.e. road taxes), see ECJ, 15 December 2005, Nadin, Nadin Lux et 
Durré, joined cases C-151/04 and 152/04, § 45; ECJ, 15 September 2005, Commission v. Denmark, C-464/02, § 66. 
195 Concurring: Weber, D., Tax Avoidance and the EC Treaty Freedoms, A Study of the Limitations under European 
Law to the Prevention of Tax Avoidance, Eucotax, Kluwer Law International, 2005, 166.  
196 In Halifax the ECJ implicitly found that the 6th Directive should not be interpreted in such a manner that it 
perpetrates abusive practices and such notwithstanding the fact that Member States may in exceptional circumstances 
and under control of the Community enact anti-avoidance measures in VAT by virtue of Art. 27 of the Directive (see 
also Opinion AG Maduro, Halifax, C-255/02, § 76 et seq.). 
The aforementioned cases of Bouchoucha and Knoors offer good examples of fields of harmonized or unharmonized 
law, as the case may be, prohibiting or allowing Member States to enact anti-abuse legislation (see footnote under 
margin no. 41).  
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Community legislation to give full effect to this general principle197. Even if there is no adequate 
legal basis in their national law for complying with that duty, Member States derive such right 
directly from Community law (cfr. Halifax). They are in my view even bound to apply 
Community law in that manner under Art. 10 EC Treaty (Community loyalty)198.  
 
3. THE METHODOLOGY OF THE ECJ IN HANDLING CASES OF ABUSE OF 
COMMUNITY LAW (IN PARTICULAR IN RELATION TO TAX AVOIDANCE)  
 
91. In determining whether a national measure of direct taxation is compatible with Community 
law (and in particular with the Treaty provisions on the fundamental freedoms), the ECJ adopts a 
reasoning which consists of several steps. Grosso modo one may distinguish three steps in the 
Court’s methodology199. In the first step the ECJ considers whether the matter falls within the 
scope of Community law or whether it is a purely domestic matter that falls outside. If the matter 
falls within the scope of Community law, the ECJ next addresses the question whether the 
national measure to which the taxpayer objects is a forbidden discrimination or a restriction of the 
free movement. If such is found to be the case, in a final step the ECJ examines whether that 
discriminatory or restrictive measure is justifiable under the public interest-exception set forth in 
the Treaty or under one of the other overriding reasons of general interest which the ECJ 
developed under its “rule of reason”-doctrine.     
 
92. The discussion of abuse of Community law and the prevention of tax avoidance may kick in 
at various levels of the decision tree. Already at the stage of step one the question arises whether 
the alleged abuser of Community law (i.e. the tax avoider) can avail himself of the Treaty 
freedom given his intention to abuse. If that would not be the case, access to the Treaty is denied 
and the national anti-avoidance measure cannot restrict the Treaty freedom. This issue is 
discussed sub 3.1. For Community nationals to be able to avail themselves of the Treaty freedoms 
a number of substantive conditions must be observed, also by those who exercise such freedoms 
with the intention of saving taxes. These requirements are discussed sub 3.2. and particular 
attention is thereby given to the question whether conduit and base companies may invoke the 
Treaty freedoms. National anti-avoidance rules or judicially developed doctrines may 
discriminate Community nationals or more likely restrict them in the exercise of their freedoms. 
If that is the case, the measure is not compatible with the Treaty, unless the discrimination or 
restriction is justifiable. A brief outline of the difference between discriminatory and restrictive 
rules is given under 3.3.. National governments have justified their national anti-avoidance 
measures on various grounds. The issue of justification for the national measures that infringe the 

                                                 
197 See e.g. Emsland Stärke ( §51): “(…) it is clear from the case law of the Court that the scope of Community 
regulations must in no case be extended to cover abuses (…)”. Compare this language to the language used in cases of 
unharmonized national law (see footnote under margin no. 89). It is striking that there is no reference to measures to be 
taken by Member States and to the ECJ’s case law in the field of circumvention of national law (Van Binsbergen-type 
cases) or alleged conflicts between a national anti-abuse provision and Community legislation (Pafitis, Kefalas, 
Diamantis). 
Under Art. 4 (3) of Regulation 2988/95 on the protection of the European Communities’ financial interests, Member 
States are required to combat abuses of Community resources (see footnote under margin no. 22). 
198 See e.g. Könecke involving the interpretation of a Regulation in the field of common agricultural policy: “(…) that 
does not affect the right and the duty of the national authorities to take proceedings, in accordance with national law, 
against a trader who has obtained the release of the deposit by fraudulent means”. (ECJ, 25 September 1984, Könecke, 
C-117/83, § 23). 
199 According to some authors the Court uses a much more elaborated decision tree consisting of seven or eight steps 
(Hinnekens, L., Basis and scope of public interest justification of national tax measures infringing fundamental Treaty 
freedoms, EU Freedoms and Taxation, I.B.F.D., 2005, Vanistendael, F. (editor), 91; Terra, B., Wattel, B., European 
Tax Law, Fourth Edition, Kluwer Law International, 2005, 41-43). While that may be true, these decision trees are in 
essence more developed versions of the basic three step-test.  
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Treaty is addressed sub 3.4.. The discussion hereafter focuses on the prevention of income tax 
avoidance but is to a considerable extent based on the ECJ’s case law in other matters. 
 
3.1. The alleged abuser has access to the EC Treaty provisions on the freedoms 
 
93. In cases concerning alleged abuses of the Treaty freedoms  with a view to circumvent 
cumbersome national law, the first question that arises is whether the alleged abuser should have 
access ratione personae to the Treaty provisions on the freedoms or whether he is to be excluded 
outright from the protection of the EC Treaty. In examining this question the ECJ follows an 
objective approach. It only looks at the objective circumstances of the case and decides on that 
basis whether the person satisfies the substantive conditions for the application of the relevant 
Treaty freedom. The subjective intentions of that person – i.e. the reasons why he has recourse to 
Community law – are at that stage of the Court’s examination not considered, regardless how 
questionable they may be. Thus, when deciding whether ratione personae a person falls within 
the scope of a Treaty provision on the fundamental freedoms, the ECJ does not engage in an 
analysis of whether the person’s intentions to make use of Community law are consistent with the 
object and purpose of the provision of Community law on which he relies. Such examination is 
made at a later stage (see margin no. 96). The Court thus distinguishes the question whether 
Community law applies from the questions whether there is abuse of Community law and 
whether a Member State may adopt measures in order to prevent its nationals from circumventing 
its domestic legislation by availing itself of Community law.  
 
94. The Court’s approach follows from a number of cases. For instance, in Centros, the founders 
of the UK company that opened a branch in Denmark avowed that their conduct was motivated 
by the desire to avoid the application of the more burdensome Danish company law. The Danish 
authorities claimed that such was an abuse of Community law (for the facts, see margin no. 42). 
The ECJ stated in this respect: “That does not, however, mean that the formation by that British 
company of a branch in Denmark is not covered by the freedom of establishment for the purposes 
of article 52 and 58 of the Treaty (now Art. 43 and 48, LDB). The question of the application of 
those articles of the Treaty is different from the question whether or not a Member State may 
adopt measures in order to prevent attempts by certain of its nationals to evade domestic 
legislation by having recourse to the possibilities offered by the Treaty”200. The Court’s judgment 
in TV10 is another example201. The Court explained the justification for its methodology 
(although in my view only partially) in Ninni-Orasche: “(…) as regards the argument that the 
national court is under an obligation to examine, on the basis of the circumstances of the case, 
whether the applicant in the main proceedings has sought abusively to create a situation enabling 
her to claim the status of a worker within the meaning of Article 48 of the Treaty with the aim of 
acquiring advantages linked to that status, it is sufficient to state that any abusive use of the 
rights granted by the Community legal order under the provisions relating to freedom of 
movement for workers presupposes that the person concerned falls within the scope ratione 
personae of that Treaty because he satisfies the conditions for classification as a worker within 

                                                 
200 ECJ, 9 March 1999, Centros Ltd., C-212/97, § 18. 
Other similar decisions are: ECJ, 30 September 2003, Kamer van Koophandel en Fabrieken voor Amsterdam v. Inspire 
Art, C-167/01, § 95; ECJ, 23 September 2003, Akrich, C-109/1, § 55; ECJ, 23 May 1996 John O’Flynn, C-237/94, §21; 
ECJ, 5 October 1994, TV 10, C-23/93, § 15; ECJ, 23 March 1982, Levin, C-53/81, § 21 et seq.. 
201 ECJ, 5 October 1994, TV 10, C-23/93, § 15: “The circumstance that, according to the Raad van State, TV10 
established itself in the Grand Duchy of Luxembourg in order to escape the Netherlands legislation does not preclude 
its broadcasts being regarded as services within the meaning of the Treaty. That is distinct from the question of what 
measures a Member State may take to prevent a provider of services established in another Member State from evading 
its domestic legislation”.  
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the meaning of that article. It follows that the issue of abuse of rights can have no bearing on the 
answer to the first question”202.  
 
95. From a methodological point of view the ECJ’s approach is sound and ensures that the rights 
which the economic operator derives from Community law are optimally protected203. First, as 
the Court observed in Ninni-Orasche one can only be blamed of abusing the Treaty freedoms if 
one falls within the scope of such freedoms. Secondly, the Court leaves the counteraction of 
abuse of Community law to the discretion of the Member States (see supra 1.3). Thus, in areas of 
unharmonized national legislation (and in particular in income tax matters where the Member 
States have retained their taxing powers204), abuse (and in tax matters unacceptable tax planning 
or tax avoidance) will be determined under the relevant domestic anti-avoidance measures. The 
case law on the abuse of Community law demonstrates that there may be significant differences 
between the concepts of abuse under national law and under Community law (see 1.2.3 and 
2.2.1). As is shown by the Court’s case law in Halifax and Cadbury Schweppes an intention to 
avoid tax e.g. is in itself not sufficient to uphold abuse of Community law as under the Court’s 
abuse-concept an objective element establishing that the economic operator frustrates the 
objectives of Community law must also be satisfied (see 1.2.2 and 2.2.1.2).The methodology of 
the ECJ permits to fully test the national anti-avoidance measure against the standards set by 
Community law and to safeguard the primacy of Community law205 and its effective and uniform 
application throughout the Community where necessary206. Even where the Court concludes that 
there is no abuse of Community law or does not take a position on the presence of abuse, but 
recognizes that the Member State may restrict a treaty freedom with a view to prevent tax 
avoidance or for other reasons, like it did in e.g. de Laysterie, Marks & Spencer and Cadbury 
Schweppes, the approach of the Court permits it to test the national rule against the requirements 

                                                 
202 ECJ, 6 November 2003, Franca Ninni-Orasche, C-413/01, § 31. 
The first question was whether the applicant was a worker within the meaning of Art. 39 EC Treaty in view of the fact 
that she only worked for two and a half months in the other Member State.  
203 Weber, D., Tax Avoidance and the EC Treaty Freedoms, A Study of the Limitations under European Law to the 
Prevention of Tax Avoidance, Eucotax, Kluwer Law International, 2005, 13-14. 
204 Even where the legislation is harmonized under Directives, the right to combat abuse of the Directives is often 
expressis verbis left to the Member States (see infra 5.4.). 
205 The ECJ affirmed the supremacy over Community law over national law first in Costa/E.N.E.L. in the following 
terms: “By contrast with ordinary international treaties, the EEC Treaty has created its own legal system which, on the 
entry into force of the Treaty, became an integral part of the legal systems of the Member States and which their courts 
are bound to apply. By creating a Community of unlimited duration, having (…) powers stemming from a limitation of 
sovereignty, or a transfer of powers from the States to the Community, the Member States have limited their sovereign 
rights, albeit within limited fields, and have thus created a body of law which binds both their nationals and 
themselves” (ECJ, 15 July 1964, Costa/E.N.E.L., C-6/64, § 3). And in Simmenthal the Court added: ”(…) in accordance 
with the principle of precedence of Community law, the relationship between provisions of the Treaty and directly 
applicable measures of the institutions on the one hand and the national law of the Member States on the other hand is 
such that those provisions and measures not only by their entry into force render automatically inapplicable any 
conflicting provision of current national law but – in so far as they are integral part of, and take precedence in, the 
legal order applicable in the territory of each of the Member States – also preclude the valid adoption of new national 
measures to the extent to which they would be incompatible with Community provisions (…). It follows from the 
foregoing that every national court must, in a case within its jurisdiction, apply Community law in its entirety and 
protect rights which the latter confers on individuals and must accordingly set aside any provision of national law 
which may conflict with it, whether prior or subsequent to the Community rule” (ECJ, 7 March 1978, Simmenthal, C-
106/77, § 17). 
206 Compare with the opinions of AG Tesauro in Kefalas, C-367/96, § 15 et seq. and in Pafitis, C-441/93, § 27. After 
the Court’s decisions in Kefalas and Diamantis, authors argued that the Court’s case law on abuse of Community law 
weakened the principle of supremacy of Community law firmly set by the Simmenthal-judgment (Anagnostopoulou, 
D.,Do Francovich and the principle of proportionality weaken Simmenthal (II) and confirm abuse of rights?, Common 
Market Law Review, 2001, 772; Karayannis, V., L’Abus de droits découlant de l’ordre juridique communautaire à 
propos de l’arrêt C-367/96 Alexandros Kefalas E.A./Elliniko Dimosio (Etat Hellénique), Cahiers de droit européen, 
1999, 532).    
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set by the Court’s “rule of reason” and general principles of Community law. The ECJ will not 
accept domestic measures that are not suitable and/or disproportionate to combat the alleged 
abuse (see also infra 3.4.1. and 3.4.3.2.). 
 
96. It follows from the above that in the first stage of the analysis the ECJ considers the objective 
circumstances to find out whether the economic operator satisfies the substantive conditions set 
forth in the EC Treaty for the fundamental freedoms to be applicable without investigating into 
the person’s intentions. As the investigation of whether the economic operator abuses the Treaty 
is made after the Court has decided whether that person has access to the Treaty, obviously the 
question arises at what stage of the decision process the ECJ makes such investigation. The ECJ 
does not appear to be very consistent on this point. As will be discussed below (see 3.4.3.2.) 
sometimes the ECJ construes abuse of Community law as an autonomous Treaty exception and if 
it upholds abuse it denies the economic operator the right to rely on the Treaty. In such a case the 
question of abuse is still debated at the first step of the decision process. In other cases, however, 
the investigation as to whether there is abuse is made in the third step of the decision process, i.e. 
when the ECJ examines whether the national measure is a justifiable infringement of the Treaty. 
 
97. Practice shows that cases involving the circumvention of national law and tax avoidance 
through cross-border structures often involve “light” structures lacking economic substance. 
Also, it may be more attractive for an economic operator to be covered by one freedom rather 
than by another. The freedom of capital movements for instance is, unlike the other freedoms, 
applicable to capital movements to and from non-Member States (Art. 56 (1) EC Treaty), but on 
the other hand it is subject to more Treaty based exceptions than the other freedoms (see infra 
3.2.2)207. An analysis of the circumstances of the case may demonstrate that the economic 
operator does not satisfy the basic requirements to be protected by the EC Treaty. In such a case 
the alleged abuser may be denied access to the Treaty in the first step anyway. However, Treaty 
protection is denied not because of the economic operator’s subjective intent to abuse Community 
law, but because of non-compliance with the requirements of the Community provision of which 
he avails himself. In the next Section, the substantive requirements for the Treaty freedoms to 
apply are examined more closely.  
 
3.2. Examination of the substantive conditions for the application of the relevant 
Treaty freedom 
 
98. An analysis of the substantive requirements of the Treaty provisions on the fundamental 
freedoms may for the purposes of this study be limited to the provisions concerning the freedom 
of establishment and the free movement of capital. In case of conduit and base companies 
typically the shareholder holds a controlling stake in the company and the companies are formed 
for durable transactions. And in financing structures often the company that is financed is 
controlled by the shareholder providing finance or controls itself the company providing finance. 
Under the ECJ’s jurisprudence, these cases are governed by the provisions on the freedom of 
establishment (see infra 3.2.1.2)208. There may, however, be situations involving conduits or base 

                                                 
207 For other examples, see Ensing Sorensen, K., Abuse of Rights in Community Law: A Principle of Substance or 
Merely Rhetoric?, Common Market Law Review, 2006, 428 et seq.. 
208 Where the domestic laws dissuade a company based in a Member State from exercising its freedom of establishment 
by setting up a subsidiary in another Member State, the supply of services by or to that subsidiary or the financing is 
likewise hampered. This is “an unavoidable consequence” – to use the Court’s standard expression - of the restriction 
on the freedom of establishment and justifies the limitation of the study to that freedom (see e.g. ECJ, 12 September 
2006, Cadbury Schweppes, C-196/04, § 33 and Opinion of AG Léger, Cadbury Schweppes, C-196/04, § 36; ECJ, 14 
October 2004, Omega Spielhallen-und Automatenaufstellung Gmbh, C-36/02, § 26-27). For a discussion on the 
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companies where there is no need for a controlling shareholding and the transaction amounts to a 
mere financing arrangement. In such a case, the provisions on the freedom of capital movements 
are of relevance209. Where neither the provisions on the freedom of establishment, nor those on 
the freedom of capital movements are applicable but the provisions on the freedom of services are 
relevant this will be indicated below.  
 
99. Determining whether the substantive requirements of the provisions on the freedoms of 
establishment and capital movements are satisfied in a given circumstance requires an 
interpretation of the relevant Treaty provisions.  
 
3.2.1. THE FREEDOM OF ESTABLISHMENT (ART. 43-48 EC TREATY) 
 
3.2.1.1. Personal scope of the freedom 
 
100. Art. 43 EC Treaty is according to settled case law one of the ECJ fundamental provisions of 
Community law that has direct effect210. Under the terms of Art. 43 EC Treaty restrictions on the 
right of establishment of nationals of a Member State on the territory of another Member State are 
prohibited and the freedom of establishment is to be exercised under the conditions laid down for 
its own nationals by the State where the establishment is effected (see also margin no. 43)211. This 
                                                                                                                                                  
relationship between the freedom of establishment, the freedom to provide services and the free movement of capital, 
see e.g. Opinion of AG Alber, Baars, C-251/98, § 10 et seq..   
209 The relationship between the freedom to provide services and the free movement of capital does not always clearly 
emerge from the Court’s case law (compare e.g. ECJ, 14 November 1995, Svensson, C-484/93, § 19 and ECJ, 3 
February 1993, Vereniging Veronica Omroeporganisatie, C-148/91, § 14 to ECJ, 28 April 1998, Safir, C-118/96, § 35). 
It follows from the terms of Art. 50 EC Treaty (freedom to provide services) that it is a residual article which applies 
where none of the other freedoms applies. This was confirmed in the Fidium Finanz-case (ECJ, 3 October 2006, 
Fidium Finanz, C-452/04, § 31). The granting of loans and credit is included in the Annex to Directive 88/361 and is 
governed by the provisions of the free movement of capital (see margin no. 119) so that in principle the freedom to 
provide services is not relevant. However, it could be argued that specialized financing companies within multinational 
groups grant credit on a commercial basis. The business of credit institutions and the granting of credit on a commercial 
basis constitute a service (ECJ, 3 October 2006, Fidium Finanz, C-452/04, § 39 and 42). For such type of companies 
both freedoms may be at stake. In Fidium Finanz, the ECJ held that in such a case one has to look at the purposes of the 
national rule in question and what it affects most, i.e. the capital flow or the provision of services. E.g. if the national 
rule purports to authorize and supervise the provision of credit, the provision of services is more affected and the 
freedom to provide services is controlling (§45 and 50). The anti-avoidance rules in tax matters discussed in this study 
are not of that kind. They are directly concerned with the granting and/or the terms of the loans and thus directly restrict 
the movement of capital. It is submitted that, regardless how important the granting of credit by the conduit or base 
Company may be, the provisions on the freedom of capital are therefore controlling (compare Opinion AG Geelhoed, 
Test Claimants in Thin Cap Group Litigation, C-424/04, § 35; Opinion of AG Alber, Baars, C-251/98, § 26). In the 
end, the discussion is not so relevant as the ECJ’s case law converges as far as restrictions of the two freedoms are 
concerned. However, the provisions on the free movement of capital differ in several respects: (i) they apply also to 
capital movements with third States; (ii) they became directly effective only on 1 January 1994; (iii) they are subject to 
a standstill provision as regards third States and (iv) the Treaty provides for more justifications for the restrictions on 
capital movements (see margin no. 121).     
210 See e. g., ECJ, 8 March 2001, Metallgesellschaft, Joined cases C-397/98 and 410/98, § 41; ECJ , 10 July 1986, 
Segers, C-70/85, § 12. 
211 The ECJ has long regarded the freedom of establishment as containing only a prohibition of discrimination on the 
basis of nationality. Such is explained by the wording of Art. 43, 2nd par. EC Treaty which provides that the right of 
establishment is exercised “under the conditions laid down for its own nationals by the country where such 
establishment is effected”. However, like in other areas of the freedoms, the Court’s case law has evolved from a 
discrimination on nationality-based reading of Art. 43 EC Treaty to a restriction-based reading and thus the ECJ 
progressively condemned national rules that have a restrictive or discouraging effect on the exercise of the freedom of 
establishment. Under the terms of Art. 43, 1st par. EC Treaty also restrictions on the right of establishment are 
prohibited. For an overview and discussion of this evolution, see Wouters, J., The European Court of Justice and Fiscal 
Barriers to Companies’ Cross-Border Establishment, Current Issues of Cross-Border Establishment of Companies in 
the European Union, Wouters, J. and Schneider, H. (eds.), Maklu, Antwerpen, 1995, 111-121.      
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is called the right of primary establishment. The freedom of establishment also encompasses a 
right of secondary establishment. It permits nationals of a Member State who are established in 
the territory of a Member State to set up and manage subsidiaries, agencies and branches in 
another Member State without restrictions and under the conditions imposed by the law of the 
other Member State on its own nationals (see also margin no. 43). Although Art. 43 and 48 EC 
Treaty are prima facie aimed at ensuring that foreign nationals and companies are treated in the 
host Member State in the same way as nationals of that State, the ECJ has repeatedly held that 
they also prohibit the Member State of origin from hindering the primary or secondary 
establishment in another Member State of its own nationals or of companies formed in 
accordance with its legislation. According to the Court the rights guaranteed by Art. 43 and 48 
EC treaty would become meaningless if the home State could hamper its nationals or companies 
from exercising their right of establishment in another Member State212.   
 
101. The right of establishment applies to “nationals of a Member State” and Art. 48 EC Treaty 
determines to what extent companies are protected by the freedom of establishment. It provides 
that: “companies or firms formed in accordance with the law of a Member State and having their 
registered office, central administration or principal place of business within the Community 
shall, for purposes of this Chapter be treated in the same way as natural persons who are 
nationals of a Member State”. Thus with regard to companies it is their corporate seat that serves 
as the connecting factor with the legal system of a particular State like the nationality in case of 
individuals. Art. 48 goes on saying that: “"Companies or firms" means companies or firms 
constituted under civil or commercial law, including cooperative societies, and other legal 
persons governed by public or private law, save for those which are non-profit-making”. The 
definition of “companies or firms” referring to “other legal persons” leaves no doubt that 
companies with legal personality fall within the scope ratione personae of Art. 43-48 EC Treaty. 
However, this is less clear with respect to partnerships lacking distinct legal personality. This 
issue is, however, not important for this study as it has been concluded earlier that in most 
instances conduit and base companies will be set up as entities with legal personality distinct from 
that of their shareholders213. The first requirement set by Art. 48 in order for companies to be 
treaty protected is a formal one, i.e. they must be “formed in accordance with the law of a 
Member State”. As discussed earlier, this reference to national law allows nationals of a Member 
State to form a company under the more flexible rules of another Member State (see margin no. 
43). The second requirement concerns the company’s seat. The seat must be established within 
the Community. It is striking that Art. 48 takes account of the wide variety of connecting factors 
between companies and the national territory used in the laws of the Member States for corporate 
and tax law purposes and applies both the “real seat”-doctrine (i.e. the references to “central 
administration” and “principal place of business”214) and the “incorporation”-doctrine (i.e. the 
reference to “registered office”). The Court in the Daily Mail-case confirmed that the three 
variants of the company’s seat are alternative criteria215. Thus, a company enters into the personal 
scope of Art. 43 jo. 48 EC Treaty if it is incorporated within the Community (meaning that it is 
formed under the law of a Member State and has its registered office in a Member State), even if 
                                                 
212 This was ruled first in ECJ, 27 September 1988, Daily Mail and General Trust plc, C-81/87, § 16 and repeated more 
recently in other income tax cases in ECJ, 11 March 2004, de Laysterie du Saillant, § 42 and ECJ, 13 December 2005, 
Marks & Spencer, C-446/03, § 31.  
213 See Part One, 1.1.2.1, 1.2.2.1 and 2.1.1.2. 
214 In my view the expression  “central administration” refers to the terms “corporate headquarters” or “center of 
management” and the expression“principal place of business” refers to the term “operational center” as those terms 
have been discussed earlier in relation to the conflict of law rule under Belgian international private law (See Part Two, 
1.2).  
215 ECJ, 27 September 1988, Daily Mail and General Trust plc, C-81/87, § 21; Wouters, J., The European Court of 
Justice and Fiscal Barriers to Companies’ Cross-Border Establishment, Current Issues of Cross-Border Establishment 
of Companies in the European Union, Wouters, J. and Schneider, H. (eds.),  Maklu, Antwerpen, 1995, 126. 



 618

its central administration and/or principal place of business are situated outside the Community 
(for further qualifications, see margin nos. 115-116). Consequently, Art. 43 jo. 48 EC Treaty 
provide for a wide personal scope of application216.  
 
3.2.1.2. Material scope of the freedom: meaning of the term “establishment”  
 
102. In Factortame II the ECJ gave a comprehensive interpretation of the term ”establishment” in 
the following words: “It must be observed that the concept of establishment within the meaning of 
Art. 52 et seq. of the Treaty (now Art. 43 et seq., LDB) involves the actual pursuit of an economic 
activity through a fixed establishment in another Member State for an indefinite period”217. In 
Gebhard it added that “the concept of establishment within the meaning of the Treaty is therefore 
a very broad one, allowing a Community national to participate, on a stable and continuous 
basis, in the economic life of a Member State other than his State of origin and to profit 
therefrom, so contributing to economic and social interpenetration within the Community in the 
sphere of activities as self employed persons (…)”218. AG Darmon in his opinion in Daily Mail 
observed that: “Establishment means integration into the national economy. Thus, it is not 
contested that establishment within the meaning of the Treaty involves two factors: physical 
location and the exercise of an economic activity, both, if not on a permanent basis, at least on a 
durable one”219.   
 
103. It follows from the above case law that in order to avail himself of the freedom of 
establishment, the primary or secondary establishment effected by a national of a Member State 
(as defined above) must meet the following four cumulative conditions: (i) there must be an 
actual pursuit of an economic activity; (ii) through a fixed establishment; (iii) for an indefinite 
period; (iv) in another Member State. 
 
3.2.1.2.1. “Actual pursuit of an economic activity” 
 
104. In Ramrath and Asscher the ECJ observed that a comparison between Art. 39 EC Treaty 
(free movement of workers) and Art. 43 EC Treaty (freedom of establishment) makes it clear that 
both provisions are based on the same principles also with respect to the pursuit of an economic 
activity in the territory of the Member States220. It follows that the principles used by the Court to 
determine whether one is a worker within Art. 39 EC Treaty may also serve as a guideline for 
purposes of Art. 43 EC Treaty. It is settled case law with respect to Art. 39 EC Treaty that the 
economic activity pursued by a worker must be “effective and genuine to the exclusion of 
activities on such a small scale as purely marginal and accessory” and be effectuated against 
consideration221. It follows that for purposes of Art. 43 EC Treaty the right of establishment 
supposes an effective and genuine activity and not a purely marginal and accessory one222. 
However, some caution must be expressed here. Conduit and base companies conduct by their 
very nature activities (asset management; financing; headquarter activities, reinvoicing, R&D 

                                                 
216 Hinnekens, L., De niet-erkenning van Delaware-achtige vennootschappen ter ontwijking, via het Europees Recht 
van Belgisch Belastingrecht, T.R.V., 1993, 486. 
217 ECJ, 25 July 1991, Factortame Ltd and others, C-221/89, § 20. 
218 ECJ, 30 November 1995, Gebhard, C-55/94, § 25. 
219 Opinion of AG Darmon, Daily Mail and General Trust plc, C-81/87, § 3. 
220 ECJ, 27 June 1996, Asscher, C-107/94, § 29; ECJ, 20 May 1992, Ramrath, C-106/91, § 17. 
221 ECJ,  6 November 2003, Franca Ninni-Orasche, C-413/01, § 26; ECJ, 3 July 1986, Lawrie Blum, C-66/85, § 17; 
ECJ, 23 March 1982, Levin, C-53/81, § 17.  
222 Weber, D., Tax Avoidance and the EC Treaty Freedoms, A Study of the Limitations under European Law to the 
Prevention of Tax Avoidance, Eucotax, Kluwer Law International, 2005, 31; Wouters, J., Het Europees vestigingsrecht 
voor ondernemingen herbekeken, Doctoraal Proefschrift, Faculteit Rechtsgeleerdheid K.U. Leuven, 1996-1997, 177. 
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etc.) which are accessory and supportive but often essential to the core activity of the group to 
which they belong223. Such activities often fall within the activities known to tax practitioners as 
“auxiliary and preparatory activities” within the meaning of Art. 5 (4) OECD MC. “Auxiliary”, 
“preparatory”, “ancillary” are expressions that may well have a similar meaning or overlap each 
other to a certain extent. I believe that it would be wrong – and not in line with the ECJ’s broad 
interpretation of Art. 43 and 48 EC Treaty - to deny an economic operator access to the right of 
establishment for the mere reason that the activity conducted in the other State is auxiliary, 
preparatory or supportive to the core activity conducted elsewhere in the Community. This 
conclusion seems to be confirmed by the Court’s judgment in Cadbury Schweppes (for the facts, 
see above margin no. 68). The two Irish CFC’s performed in essence financial services for the 
UK parent company and its affiliates. The Court does not deny Cadbury Schweppes access to the 
freedom of establishment on the ground that the CFC’s activities are merely ancillary to those of 
the parent company and its affiliates, but requires the CFC’s to carry on a genuine and actual 
economic activity in Ireland224.  
 
105. Often conduit and base companies perform passive activities (holding and managing shares 
and securities; financial activities involving the raising of funds and the onlending of such funds 
to group companies; leasing and licensing and other activities that often require little substance in 
the conduit or base State). That brings us to the question whether such companies actually pursue 
an economic activity, i.e. whether they conduct a genuine and effective activity in the meaning of 
Art. 43 EC Treaty.  
 
106. First of all it is to be mentioned that nowhere in the EC Treaty the term “economic activity” 
is defined. For tax practicioners it is tempting to turn to secondary Community law to construe 
that term, i.e. to Art. 4 (2) of the Sixth VAT Directive. There “economic activities” are defined 
as: “all activities of producers, traders and persons supplying services including mining and 
agricultural activities and activities of the professions. The exploitation of tangible or intangible 
property for the purposes of obtaining income therefrom on a continuing basis shall also be 
considered an economic activity”. I am reluctant to do so225. Although exceptionally there are 
examples of such kind of interpretation by analogy in the Court’s case law, the scope of the 
Treaty and of any Community legislation is defined by its own terms and may in principle not be 
extended to situations other than those envisaged. Also in interpreting Community law the ECJ 
gives considerable weight to the object and purpose of the relevant body of Community law226. 
Arguably there are considerable differences between the object and purpose of the Treaty 
provisions on the right of establishment and those of the Sixth VAT Directive which seem to 
preclude an interpretation by analogy227. In Denkavit International the ECJ refused to interpret 
                                                 
223 See Part One 1 and 2.2. 
224 ECJ, 12 September 2006, Cadbury Schweppes, C-196/04, § 68-72; Opinion of AG Léger, Cadbury Schweppes, C-
196/04, in particular § 50 and 111-114. The ECJ added that the UK authorities could also make use of the Mutual 
Assistance Directive and the Mutual Assistance provision in the UK/Ireland tax treaty. 
225 Contra: Vega Borrego, F., Limitation on Benefits Clauses in Double Taxation Conventions, Eucotax, Kluwer Law 
International, 2006, 253-254. 
Roughly speaking the result would be that companies passively holding shares and other securities would not be 
regarded as carrying on an economic activity, while companies that are actively managing shares and securities, that 
interfere in the activities of the subsidiaries and/or render services to the subsidiaries would be regarded as exercising 
an economic activity (compare e.g. ECJ, 14 November 2000, Floridienne en Berginvest, C-142/99 to ECJ, 6 February 
1997, Harnas & Helm, C-80/95 and ECJ, 20 June 1991, Polysar, C-60/90).  
226 Schermers, H., Waelbroeck, D., Judicial Protection in the European Union, Sixth Edition, Kluwer Law 
International, 2001, 18-24. 
227 The objective of the 6th VAT Directive is the establishment of a turnover tax in the Community, not an income tax 
on economic activity. Also, several economic activities are exempt from VAT.   
Also: Weber, D., Tax Avoidance and the EC Treaty Freedoms, A Study of the Limitations under European Law to the 
Prevention of Tax Avoidance, Eucotax, Kluwer Law International, 2005, 33-34. 
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the term “economic activity” under the Capital Duty Directive according to its meaning under the 
Sixth Vat Directive and observed that: “In any event the interpretation adopted by the Court only 
concerns the Sixth Directive. It cannot in particular bind the Member States in an area in which 
Community law does not contain any specific provision intended to exclude or limit their 
competence”228.     
 
107. Accordingly, one better relies solely on the ECJ’s case law interpreting Art. 43 and 48 EC 
Treaty themselves. The Daily Mail-case offers some insight. The Court concluded that Daily Mail 
exercised its right of establishment because it opened “an investment management office” in the 
Netherlands with a view to providing services to third parties229. This suggests that the 
management of investments is regarded as an economic activity provided that it involves the 
rendering of services. A contrario pure passive management of investments would not qualify. As 
the case involved the provision of services to third parties it raises the question whether one can 
avail himself of the freedom of establishment where the services are performed for the head office 
(in case of a branch office) or for the parent company (in case of a subsidiary). Denying access to 
Art. 43 EC Treaty in such a case would in my view be inappropriate as there is no objective 
reason to distinguish services that are performed for the head office or the parent company from 
services that are performed for third parties, even not if such third parties are members of the 
same group. AG Léger confirms this view in his opinion in Cadbury Schweppes230. In Daily Mail 
the ECJ also observed that “a company may also exercise its right of establishment by taking part 
in the incorporation of a company”231. 
 
108. In its subsequent decisions in Baars and Uberseering the Court had a chance to refine its 
position. There the Court held that control or management of the company by the shareholders are 
factors that are connected with the exercise of the right of establishment. It then distinguished 
cases where a shareholder has a controlling shareholding from those in which he does not. It 
concluded that it clearly follows from Art. 43 EC Treaty that “a national of a Member State who 
has a holding in the capital of a company established in another Member State which gives him 
definite influence over the company’s decisions and allows him to determine its activities is 
exercising his right of establishment”232. Where such a controlling participation is not present, the 
matter is governed by the provisions on the freedom of capital233. In Baars and Uberseering the 
ECJ also expanded its position in Daily Mail (which concerned the setting up of new companies) 
to the acquisition of shares in existing companies. It follows from the judgments in Baars and 
Uberseering that where a shareholder exercises control over a company based in another Member 
State, he pursues an economic activity through or in that company. One may read those 
judgments as saying that, if a shareholder has a controlling shareholding in a subsidiary within the 
meaning of those decisions, such shareholder is deemed to have exercised his right of 
establishment and thus that no further requirements are set as to the genuine character of the 
activities of the subsidiary. This would lead to the conclusion that as soon as there is a controlling 
shareholding in a conduit or base company the freedom of establishment can be said to have been 
                                                 
228 ECJ, 11 June 1996, Denkavit International, C-2/94, § 31. 
229 ECJ, 27 September 1988, Daily Mail and General Trust plc, C-81/87, § 6 and 17. 
230 Opinion of AG Léger, Cadbury Schweppes, C-196/04, § 108. He justifies his conclusion by the fact that the CFC’s 
and the parent are distinct legal persons. That may suggest that services rendered by a branch to its head office would 
not qualify. However, the AG’s reasoning must be understood on the basis of the facts which did not involve branches. 
It would conflict with the terms and object and purpose of Art. 43 and 48 EC Treaty if services performed by a branch 
for its head office were excluded as the right of establishment includes the opening of branches or agencies and such 
typically perform services for the head office or the principal, often on an exclusive basis.  
231 ECJ, 27 September 1988, Daily Mail and General Trust plc, C-81/87, § 17. 
232 ECJ, 5 November 2002, Uberseering BV, C-208/00, § 77; ECJ 13 April 2000, Baars, C-251/98, § 20-22. 
233 See also ECJ, 21 November 2002, X&Y AB II, C-436/00, § 33-74 where the Court makes a separate analysis 
depending upon whether the freedom of capital or the freedom of establishment is controlling. 
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exercised and that no further inquiry as to the genuine character of the activities of that company 
is needed. In my view, such would be an inappropriate reading of the Baars and Uberseering-
judgments234. The above quoted passage of the Court’s holding makes it clear that the shareholder 
must be able to influence and to determine the company’s activities. Control over a subsidiary 
supposes that the subsidiary carries on genuine activities. Otherwise, there is no activity to control 
or to determine. Also, the Baars and Uberseering cases involved a controlling stake in an active 
subsidiary (or at least there was no discussion that the subsidiary carried on a genuine activity). 
This conclusion is confirmed by the ECJ’s judgment in Cadbury Schweppes. One of the issues 
put to the Court is whether the case is to be decided under the provisions on the freedom of 
establishment or those on the freedom of capital movements. With reference to the 
aforementioned case law, the ECJ concludes that since the UK rules on CFC’s come into play not 
only when there is a mere holding but when there is control the matter is governed by the 
provisions on the freedom of establishment. However, the ECJ and AG do not stop the discussion 
there and analyze in some considerable detail whether the CFC’s are carrying on genuine 
activities in Ireland235.  
 
109. By lack of further authority in the ECJ’s current case law, it is worthwhile considering the 
indicia upheld by the Court and the AG to determine the genuine nature of the CFC’s activities in 
Cadbury Schweppes236. As discussed earlier, the Court was short on this issue, but the AG went 
more thoroughly into it (see margin no. 71). The AG’s position as to the fact that the subsidiary 
must decide autonomously and the requirement of added value of the CFC’s services are 
questionable from a perspective of the content of the right of secondary establishment like a CFC 
and this may explain why the ECJ did not repeat such requirements. Indeed in the aforementioned 
Factortame II-case, the ECJ considerably qualified the “actual activity” requirement imposed 
under the right of a secondary establishment. Factortame II concerns British anti-quota hopping 
rules. These rules were aimed at preventing foreign (i.c. Spanish) fishermen from using the 
British fishing quota. The vessels had to be registered in the UK and one of the requirements to 
that effect was that the vessel had to be managed and its operations directed and controlled in the 
UK. In essence such is an anti-avoidance measure imposing an activity-test. According to the 
Court a requirement that the vessel be managed and controlled in the UK coincides with the 
actual meaning of the term “establishment” in Art. 43 et seq. EC Treaty and can therefore not 
contravene those provisions. However, it immediately added: “Such a requirement, however, 
would not be compatible with those provisions if it had to be interpreted as precluding 
registration in the event that a secondary establishment or the centre for directing the operations 
of the vessel in the Member State in which the vessel was to be registered acted on instructions 
from a decision-taking center located in the Member State of the principal establishment”237. The 
Court thus says that in case of secondary establishment it must be recognized that such an 
establishment may have its central administration or principal place of business elsewhere in the 
Community. It follows that in case of a secondary establishment the principal place of business 
may be situated in another Member State and thus that the activities of the secondary 
establishment may be subordinate, auxiliary etc. to those principal activities (see also margin no. 
104). It also means that, as far as the management and control of the secondary establishment is 
concerned, it may be required that the day-to-day management of the secondary establishment is 

                                                 
234 I read D. Weber to conclude likewise (Weber, D., Tax Avoidance and the EC Treaty Freedoms, A Study of the 
Limitations under European Law to the Prevention of Tax Avoidance, Eucotax, Kluwer Law International, 2005, 34 jo. 
40). 
235 ECJ, 12 September 2006, Cadbury Schweppes, C-196/04, § 31-32; Opinion of AG Léger, Cadbury Schweppes, C-
196/04, § 29-38 and § 39-50. 
236 ECJ, 12 September 2006, Cadbury Schweppes, C-196/04, § 67; Opinion of AG Léger, Cadbury Schweppes, C-
196/04, § 113-114. 
237 ECJ, 25 July 1991, Factortame Ltd and others, C-221/89, § 35-36. 
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exercised in the State of secondary establishment but not that the establishment is entirely 
directed from that State. Hence, ultimate management and control over that establishment may be 
exercised outside the State of secondary establishment and instructions may be given from that 
State238. It must, however, be admitted that in case of subsidiaries (e.g. CFC’s) this debate is 
largely academic. Where the ultimate management and control of a subsidiary is exercised 
outside the State where the subsidiary conducts its operations (i.e. where its controlling 
shareholder is established), the subsidiary will likely be a tax resident of the State from where it is 
actually managed and this defeats the tax assumptions underlying the structure (see Part One, 
1.1.2.1.)239. One can only speculate why the AG in Cadbury Schweppes has overlooked the 
requirements set by Factortame II to the right of secondary establishment. In my view this is 
explained by the fact that when observing that the subsidiary must decide autonomously and that 
its services must add value the AG did not want to set the parameters of the right of secondary 
establishment, but wanted to determine when the CFC is a wholly artificial tax avoidance 
arrangement240. I therefore submit that the aforementioned observations of the AG should only be 
used for determining whether the incorporation of a subsidiary is wholly artificial tax avoidance 
arrangement not for determining whether the economic operator legitimately exercised his right 
of secondary establishment. However, the Cadbury Schweppes-case shows that the question of 
the genuine nature of the establishment and of the services (basic conditions of Art. 43 and 48 EC 
Treaty) is heavily intertwined with the other question whether there is a wholly artificial 
arrangement and illegitimate tax avoidance.  
 
3.2.1.2.2. “Fixed establishment” 
 
110. It follows from the Court’s decisions in Daily Mail and in Commission v. Germany and of 
the opinions of AG Darmon in Daily Mail and of AG Léger in Cadbury Schweppes that the “fixed 
establishment”-test requires the presence in the other Member State of a physical location (office; 
equipment; infrastructure and other bricks and mortar-type assets) as well as personnel or even an 
authorized representative , i.e. an independent person authorized to manage the office in the State 
where the establishment is effected on behalf of the person established in the other State241. It 
seems that the requirements set by Community law, although referring to the same term “fixed 
establishment” as Art. 5 OECD MC, are more restrictive than those applied for purposes of 
interpreting the OECD MC. Indeed, according to the OECD Commentary a fixed establishment 

                                                 
238 Weber, D., Tax Avoidance and the EC Treaty Freedoms, A Study of the Limitations under European Law to the 
Prevention of Tax Avoidance, Eucotax, Kluwer Law International, 2005, 38-39. 
239 See Part Two 2.3.2.2.2. 
240 Indeed in § 50 of his Opinion dealing with the question whether Cadbury Schweppes can rely on the freedom of 
establishment, the AG concluded that this turns to the question whether the CFC’s pursue a genuine and actual activity 
in Ireland (part A of the Opinion). The aforementioned indicia, however, are discussed under the justification for the 
CFC-Legislation which the AG had found to hinder the freedom of establishment (part C of the opinion). According to 
the AG this turns to the determination whether there is a wholly artificial arrangement set up to circumvent UK tax and 
this determination in turn hinges on the question whether the CFC’s are genuinely established in Ireland and provide 
genuine services to their parent company. This becomes particularly clear in § 113 of the AG’s Opinion concerning the 
value added of the services of the subsidiary. There the AG starts from the assumption that the services are genuine but 
do not add value. In my view as soon as the services are genuine there is an actual pursuit of activity in the meaning of 
the Factortame II-judgment and no further inquiry as to their added value is needed, nor desired at the stage where one 
decides whether the freedom of establishment can be relied on. It is a different matter when it comes to determine 
whether the services are part of a wholly artificial tax avoidance arrangement. 
241 ECJ, 27 September 1988, Daily Mail and General Trust plc, C-81/87, § 17; ECJ, 4 December 1986, Commission v. 
Germany, C-205/84, § 21 (in that case the Court held that secondary establishment is not limited to agencies or 
branches as the text of Art. 48 EC Treaty suggests but includes an office managed by the undertaking’s own staff or by 
a person who is independent but authorized to act on a permanent basis for the undertaking, as would be the case with 
an agency. This again makes clear that the Court favors a broad interpretation); Opinion of AG Léger, Cadbury 
Schweppes, C-196/04, § 112; Opinion of AG Darmon, Daily Mail and General Trust plc, C-81/87, § 3.  
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does not necessarily require the presence of personnel242. Such is of particular importance for e-
commerce. It remains to be seen when the ECJ will be called to handle the question whether the 
mere presence of equipment and computers in the field of e-commerce constitutes an 
establishment for purposes of Art. 43 and 48 EC and how it will handle this question.   
 
3.2.1.2.3. “An indefinite period” 
 
111. This requirement is set to distinguish the freedom of establishment from the freedom to 
provide services. The latter applies to temporary activities in a Member State by a person or 
undertaking established in another Member State, while the former connotes a permanent 
integration into the host State’s economy, i.e. a settlement in the economic life of another 
Member State on “a stable and continuous basis” as the Court said in Gebhard. The Court 
observed, however, that in order to determine the temporary nature of activities one must consider 
not only the duration but also the regularity, periodicity and continuity thereof243. The fact that the 
provision of services is temporary does not preclude the provider from equipping himself with 
some infrastructure (like an office or consulting rooms) in the host State in particular where the 
service is provided for some period of time.  
 
3.2.1.2.4. “In another Member State” 
 
112. This means quite obviously that a cross-border activity is required. As pointed out earlier, 
the ECJ qualified the level of activity-requirement in case of secondary establishment (see 
3.2.1.2.1). 
 
3.2.1.2.5. Conclusion 
 
113. Determining whether there is an establishment within Art. 43 and 48 EC Treaty is a question 
of fact which has to be decided on a case-by-case basis. Admittedly some activities may require 
more presence in the State of establishment than others, but what emerges from the above is that, 
although the ECJ in principle applies a broad interpretation of the Treaty freedoms, the 
incorporation of brass-plate companies, letterbox companies and purely passive holding, 
investment, financing and licensing companies (often established “in series” at the address of a 
trust office, an accounting or law firm, and/or managed by employees of trust offices, accountants 
etc., and/or not employing personnel qualified for conducting their activities) is not an exercise of 
the right of secondary establishment within Art. 43 and 48 EC Treaty. As the Court confirmed in 
Cadbury Schweppes, such companies cannot be said to be integrated or “economically and 
socially interpenetrated” in the State of secondary establishment244. I therefore disagree with S. 
van Thiel who argues that a passive holding should not be denied the right of secondary 
establishment as its activities are “ipso facto aimed at earning (more after-tax) income or profits” 
and that a passive holding should not be denied such right if it uses fixed premises in the 
                                                 
242 OECD Commentary on Art. 5, § 10 and 42. 1 et seq.. 
243 ECJ, 30 November 1995, Gebhard, C-55/94, § 27; ECJ, 12 September 2006, Cadbury Schweppes, C-196/04, § 53. 
244 ECJ, 12 September 2006, Cadbury Schweppes, C-196/04, § 31-32. 
Concurring: Weber, D., Tax Avoidance and the EC Treaty Freedoms, A Study of the Limitations under European Law 
to the Prevention of Tax Avoidance, Eucotax, Kluwer Law International, 2005, 12 and 40; Aigner, H.J., et alia, CFC-
Legislation, Tax Treaties and EC-Law, General Report, Lang, M. et alia (eds.), Eucotax Kluwer Law International, 
2004, 39;  Kemmeren, E., EC law: Specific Observations, The Compatibility of Anti-Abuse Provisions in Tax Treaties 
with EC Law, Essers, P. et alia (eds.), Eucotax, Kluwer Law International, 1998, 35-37; Wouters, J., The European 
Court of Justice and Fiscal Barriers to Companies’ Cross-Border Establishment, Current Issues of Cross-Border 
Establishment of Companies in the European Union, Wouters, J. and Schneider, H. (eds.), Maklu, Antwerpen, 1995, 
105. 



 624

Community and does not collect investment income solely from outside the Community245. The 
subjective motive of setting up the holding (i.e. to reduce the tax burden) has nothing to do with 
the determination whether an economic activity is actually pursued which requires an objective 
determination (see supra 3.2.1.2). It is hard to see how a passive holding will actually use fixed 
premises. The address at which the registered office is based in itself does not give rise to an 
“establishment”. If genuine managerial activities and other services are performed within the 
State of secondary establishment, there should be an actual activity in the other Member State and 
then it is not relevant that the income is sourced outside the Community246. S. van Thiel finds a 
justification for his argument in the Centros-case. As will be explained in the next Section this 
argument is based on an incorrect reading of Centros. This decision concerns the question 
whether a company that does not conduct any business in the State of primary establishment can 
set up a secondary establishment in another Member State (see infra 3.2.1.2.6). It does not deal at 
all with the requirements that must be satisfied to uphold an establishment in the host State. This 
was no point of discussion as the secondary establishment in Centros carried on business in the 
host State.  
 
3.2.1.2.6. Passive investment companies, brass-plate and letter-box companies: 
further observations 
 
114. It follows from the above that the founders of a passive investment company, brass-plate or 
letter-box company cannot avail themselves of the right of secondary establishment. The obverse, 
however, is not true. It is settled case law of the ECJ that a company that does not conduct any 
business in its State of primary establishment can exercise its right of secondary establishment by 
setting up a branch or a subsidiary in another Member State and such even if all its shareholders 
are residents of the latter State. In Segers, Centros and Inspire Art residents of the Netherlands 
and Denmark incorporated a letterbox company in the UK to circumvent restrictions imposed by 
the Dutch and Danish company laws on the formation of local companies. The promoters of such 
companies wanted to exercise a business in their State of residence and the UK company opened 
a branch in the Netherlands, respectively Denmark (see margin no. 42). In all cases there was a 
claim that such amounted to an abuse of the right of establishment. The Court rejected the claim 
in Segers in the following terms: “As regards the doubts expressed by the national Court 
concerning the fact that the English company does not conduct any business in the United 
Kingdom, it should be noted that for the application of the provisions on the right of 
establishment, Article 58 (now Art. 48, LDB) requires only that the companies be formed in 
accordance with the law of a Member State and have their registered office, central 
administration or principal place of business within the Community. Provided that those 
requirements are satisfied, the fact that the company conducts its business through an agency, 
branch or subsidiary solely in another Member State is immaterial”247. In Centros the Court 
referred to its earlier decision in Segers and made itself very clear: “In that regard, it is 
immaterial that the company was formed in the first Member State only for the purpose of 
establishing itself in the second where its main, or indeed entire, business is to be conducted”248. 
The Full Court in Inspire Art reached the same conclusion249.  
 

                                                 
245 Van Thiel, S., Free movement of Persons and Income Tax Law: the European Court in search of principles, IBFD, 
Doctoral Series, vol. 3, 2002, 629. 
246 Contra: Kemmeren, E., EC Law: Specific Observations, The Compatibility of Anti-Abuse Provisions in Tax Treaties 
with EC Law, Essers, P. et alia (eds.), Eucotax, Kluwer Law International, 1998, 36. 
247 ECJ , 10 July 1986, Segers, C-70/85, § 16. 
248 ECJ, 9 March 1999, Centros Ltd., C-212/97, § 17. 
249 ECJ, 30 September 2003, Kamer van Koophandel en Fabrieken voor Amsterdam v. Inspire Art, C-167/01, § 139. 
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115. At first view the outcome of these cases is surprising. As indicated earlier it is true that for a 
company to be able to exercise its right of secondary establishment, two conditions need to be 
satisfied (i.e. the company must be formed in accordance with the law of a Member State and it 
must have established its seat within the meaning of Art. 48 EC Treaty in the Community) and 
that in Segers and the other cases those conditions were met. However, upon a closer reading of 
Art. 43 EC Treaty one notices that in relation to the setting up of branches, agencies and 
subsidiaries the provision requires that such are set up “by nationals of a Member State who are  
established on the territory of a Member State”. This seems to imply that for the right of 
secondary establishment to be exercised the economic operator must already be established in a 
Member State. Since “establishment” requires the actual pursuit of an economic activity (see 
3.2.1.2.1), it would also mean that the operator needs to conduct a genuine economic activity in 
his State of primary establishment. This suggestion is rejected without explanation by the Court in 
Segers and one can only speculate why this is so. This is all the more striking as the General 
Programme for the Abolition of Restrictions to the Freedom of Establishment (18 December 
1961) which was expressly mentioned in § 15 of the Segers judgment guarantees the exercise of 
the right of secondary establishment for companies that merely have their registered office within 
the Community only if “their activity shows a real and continuous link with the economy of a 
Member State”250. The legal status of this General Programme has never been entirely clear251. 
Although the Court from time to time still refers to it252, it has never granted it direct effect, but 
has admitted that its provisions offer “useful guidance for the implementation of the relevant 
provisions of the Treaty”253. In other words, the Court considers the General Programme as a 
non-binding interpretation tool and has considered it unnecessary to follow it in Segers, Centros 
and Inspire Art. Why the Court did so became apparent in the Uberseering-case. There the ECJ 
expressly recognized that General Programme applies where “the company has nothing but its 
registered office within the Community”. Clearly at the time of opening of the branches all UK 
companies in Segers, Centros and Inspire Art satisfied that test. However, in Uberseering the 
Court distinguishes the General Programme from Centros (and implicitly from Segers and Inspire 
Art) in that in the latter cases the UK company had its principle place of business or central 
administration in the Community (i.e. in the Netherlands and Denmark where the branch 
conducted a genuine activity)254. Thus the relevance of the General Programme after Segers, 
Centros and Inspire Art is limited to companies that have only their registered office within the 
Community and their central administration and principal place of business outside the 

                                                 
250 Official Journal, English Special Edition, 2nd series, IX, 7. 
251 Wouters, J., The European Court of Justice and Fiscal Barriers to Companies’ Cross-Border Establishment, 
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However, one must recognize that AG La Pergola in his opinion in Centros left no ambiguity on this point. The Court 
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to the case where only the registered office is within the Community. This implies that a company that has its central 
administration or center of management in the EU is presumed to meet the requirement of “a real and continuous link 
with the economy of a Member State”.  (Wouters, J., Het Europees vestigingsrecht voor ondernemingen herbekeken, 
Doctoraal Proefschrift, Faculteit Rechtsgeleerdheid K.U. Leuven, 1996-1997, 150-152).  
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Community255. This leaves us with the basic question why the ECJ does not attach any relevance 
to the requirement that the person exercising his right of secondary establishment be “established 
on the territory of a Member State”. Some authors speculate that the Court does not want to make 
a distinction between primary and secondary establishment256. Indeed, it is clear that there is no 
requirement for the right of primary establishment to be exercised that a Community national has 
already an establishment in a Member State. Such would contravene with the essence of the right 
primary establishment. If a company were to be required to have a primary establishment, setting 
up a secondary establishment would be treated more disadvantageously than a primary 
establishment.  
 
In summary, under the current and settled status of the ECJ’s case law, a passive investment 
company, letter-box company and the like can legitimately exercise its secondary right of 
establishment by setting up branches or subsidiaries in another Member State which conduct 
economic activities there. But where such company incorporates a subsidiary, it will have to 
respect the aforementioned Baars and Uberseering-holdings. In other words, it will have to hold a 
controlling shareholding in an active subsidiary (see margin no. 108). 
 
116. The judgments in Segers, Centros and Inspire Art offer of a unique opportunity for residents 
of non-Member States to engage in treaty shopping or Directive shopping by setting up a Conduit 
company with minimal substance in a Member State which can avail itself of the right of 
secondary establishment by taking a controlling shareholding in the company conducting an 
active business in another Member State (source State) (see e.g. Scheme 3 in Part One, 1.3.1). In 
order to avoid abuse of the freedom of establishment by residents of non-Member States that set 
up of brass-plate companies with only a registered office in the Community, an Italian/French 
proposal was made to include a control-test in Art. 48 EC Treaty. According to this test the 
nationality of the shareholders or management determines the nationality of the company and as 
the exercise of the right of establishment is dependent upon being a national of a Member State, 
such companies controlled by third State residents would be denied access to the EC Treaty257. 
This proposal was rejected as it was believed that the risk of abuse was sufficiently handled by 
the requirement laid down in Art. 43 EC Treaty that the person exercising his right of secondary 
establishment be “established on the territory of a Member State”. The General Programme has 
further construed this requirement as meaning that for companies that only have their registered 
office within the Community their activity has to show “a real and continuous link with the 
economy of a Member State”258. However, the General Progamme has no restrictive effect on the 
incorporation of a conduit company for treaty shopping or Directive shopping purposes. First, as 

                                                 
255 Meeusen, J., De werkelijke zetel-leer en de communautaire vestigingsvrijheid van vennootschappen, Analyse van het 
arrest Uberseering van het Hof van Justitie, T.R.V., 2003, 113; De Wulf, H., Brievenbusvennootschappen, vrij 
vestigingsrecht en werkelijke zetelleer, Vennootschap & Fiscaliteit, 1999, 13.  
256 Weber, D., Tax Avoidance and the EC Treaty Freedoms, A Study of the Limitations under European Law to the 
Prevention of Tax Avoidance, Eucotax, Kluwer Law International, 2005, 42; De Wulf, H., Brievenbusvennootschappen, 
vrij vestigingsrecht en werkelijke zetelleer, Vennootschap & Fiscaliteit, 1999, 6.  
257 Wouters, J., Het Europees vestigingsrecht voor ondernemingen herbekeken, Doctoraal Proefschrift, Faculteit 
Rechtsgeleerdheid K.U. Leuven, 1996-1997, 127-129. 
258 The precise meaning of this expression is unclear. It follows from Uberseering that if the principal place of business 
or central administration is situated within the Community the test is satisfied. However, AG La Pergola in his opinion 
in Centros somewhat qualified this conclusion. According to the AG, without quoting any authority for his position, the 
company must have a “permanent, effective and pertinent” territorial nexus with the Community, excluding e.g. mere 
representation offices or counters who do not operate on the local market or employ a limited number of staff (Opinion 
of AG La Pergola, Centros, C-212/97, § 12 and footnote 16). The Economic and Social Committee expressed the 
opinion that relevant factors are: turnover, duration of the activities, the permanent nature of buildings, plant and 
equipment. On the other hand, the nationality of shareholders and management are irrelevant factors. (Wouters, J., Het 
Europees vestigingsrecht voor ondernemingen herbekeken, Doctoraal Proefschrift, Faculteit Rechtsgeleerdheid K.U. 
Leuven, 1996-1997, 151). 
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indicated above the scope of the General Programme ratione personae is limited to companies 
that only have their registered office within the Community and their principle place of business 
and central administration outside the Community (see margin no. 115). The shareholders of the 
conduit will take great care though that the company is effectively managed in the Member State 
where its registered office is based. If not, the company will not be considered a resident of that 
Member State for tax purposes and the structure will not work from a tax perspective. Secondly, 
as the conduit company will have its seat of effective management within the Community its 
“central administration” in the meaning of Art. 48 EC Treaty is situated within the Community 
and the Segers, Centros and Inspire Art case law becomes fully applicable (see margin no. 114). 
Minimal substance is needed for the conduit company to avail itself of the right of secondary 
establishment. Some authors give a more narrow reading to the Segers, Centros and Inspire Art-
judgments. They argue that this case law does not necessarily stand for the proposition that brass 
plate companies and passive investment companies should not conduct any economic activity 
within the Community to be Treaty protected. All three companies carried on real economic 
activities albeit not in the State where they had their registered office but in another Member State 
(i.e. the State of the branch). According to these authors this case law may be construed as saying 
that passive investment and financing companies with no substance do not carry on an economic 
activity within the Community at all and are thus not protected by the freedom of establishment, 
even if they take a controlling stake in an active company259. In my view the plain words of the 
judgments in Segers (§16), Centros (§ 20 and 29) and Inspire Art (§ 95-97) permit a broader 
reading and support the conclusion that a passive investment company conducts a business 
activity and is Treaty protected where it takes a shareholding in an active subsidiary in another 
Member State.    
 
117. Where an economic operator cannot avail himself of the freedom of establishment, the 
freedom to provide services can remedy his problem. An example could be a conduit company set 
up in Member State 2 by a company established in Member State 1 and formed under law of 
Member State 1. The two companies enter into a 5-year equipment head lease and the company in 
Member State 2 subleases the equipment to a company based in Member State 3 for the same 
term. The latter company uses the equipment for the conduct of a genuine business activity. This 
leasing is the sole of activity of the conduit company. It has no personnel. It rents limited office 
space in the conduit State where its accounts are archived. An external accountant spends one day 
per year on the keeping of the accounts in the office. The board and the shareholders meet there 
once a year. Arguably, such leasing activity is an economic activity. However, a point can be 
made that the conduit company has no fixed establishment in Member State 2 and/or that the 
establishment in Member State 2 is not for an indefinite period but a limited infrastructure 
permitting to carry on some activities connected or ancillary to the leasing activity (see supra 
3.2.1.2.3). In that case the company in Member State 1 cannot avail itself of the freedom of 
establishment. The conduit company itself can a fortiori not do this as it only leases property to an 
operator in another Member State and has no establishment in that State. The conditions for the 
application of the freedom of services are, however, more lenient and both companies may avail 
themselves of that freedom. Under the terms of Art. 49 EC Treaty “restrictions on the freedom to 
provide services within the Community shall be prohibited in respect of nationals of Member 
States who are established in a State of the Community other than that of the person for whom the 
services are intended”. A leasing activity is a service within the meaning of Art. 50 EC Treaty260. 
Art. 49 EC Treaty requires there to be a cross-border service which means that the service 

                                                 
259 Thömmes, O., Nakhai, K., New Case Law on Anti-Abuse Provisions in Germany, Intertax, 2005, 79. 
260 ECJ, 26 October 1999, Eurowings, C-297/97, § 33 Also Art. 50 is a residual Article (see supra footnote under 
margin no. 98). 
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provider and the recipient are based in different Member States261. Further, the service provider 
must be a national of a Member State and be established on the territory of a Member State. 
Those expressions must be construed along the same lines as the identical expressions used in 
connection with the freedom of establishment (see margin no. 101 and 115). The company 
established in Member State 1 satisfies these tests. All that is required with respect to the recipient 
of the service is that that person is established in the Community. The conduit company satisfies 
this requirement. It is in my opinion not required that the recipient company must have a fixed 
establishment in the Member State where it is established, nor that it carries on an economic 
activity there262. Such would amount to a discrimination depending upon whether the serrvices 
are provided to consumers acting for private or for business purposes. Accordingly, the head lease 
comes within the scope of the freedom of service. What about the sublease? In the VT4-case the 
ECJ ruled that: “The treaty does not prohibit an undertaking from exercising the freedom to 
provide services if it does not offer services in the Member State in which it is established”263. 
This case law transposes the Segers, Centros and Inspire Art rulings to the freedom of services. 
As the sublessee is based in Member State 3, a different State from the State where the sublessor 
is based, the sublease also comes within the scope of the freedom of services264. 
 
3.2.2 .FREE CAPITAL MOVEMENTS (ART. 56-60 EC TREATY) 
 
118. Art. 56 (1) EC Treaty (which has been included since 1 January 1994) provides that: “Within 
the framework of the provisions set out in this Chapter, all restrictions on the movement of 
capital between Member States and between Member States and third countries shall be 
prohibited”. Art. 56 EC Treaty has direct effect265. 
 
119. The term “movement of capital” is not defined in the EC Treaty. According to the Court’s 
case law it involves “financial operations essentially concerned with the investment of the funds 

                                                 
261 The ECJ case law shows that there may be many variations of such cross-border services. See Hinnekens, L., 
Straetmans, G., Materieelrechtelijke beginselen van Gemeenschapsrecht in directe belastingzaken, Europees 
Belastingrecht, Bruno Peeters (ed.), Larcier, 2005, 149; Lenaerts, K., Van Nuffel, P. Europees Recht in Hoofdlijnen, 
Maklu, 2002, 234 et seq..   
262 Concurring: Weber, D., Tax Avoidance and the EC Treaty Freedoms, A Study of the Limitations under European 
Law to the Prevention of Tax Avoidance, Eucotax, Kluwer Law International, 2005, 60. 
263 ECJ, 5 June 1997, VT4 Ltd, C-56/96, § 22. 
264 If this structure would have involved a financing operation instead of a leasing operation and for the rest the facts 
remain unchanged, it is submitted that the company in Member State 1 can avail itself of the freedom of capital 
movements if it cannot avail itself of the freedom of establishment. Such follows a contrario from e.g. the judgment in 
Baars (see margin no. 108). In my view, the decision in Baars is sufficiently wide to allow Treaty protection to a 
controlling shareholder that disqualifies for the freedom of establishment because of the passive nature of the 
subsidiary (also: Pinto, C. Tax Competition and EU Law, Eucotax, Kluwer Law International, 2003, 353).. The purpose 
of the Treaty is to ensure that all economic activity falls within the scope of the fundamental freedoms (ECJ, 3 October 
2006, Fidium Finanz, C-452/04, § 32).    
265 ECJ, 14 December 1995, Sanz de Lera, joined cases C-163, 165 and 250/94, § 41 et seq.. The Court added that the 
discretion of the Member States to take necessary measures to prevent infringements of national laws under Art. 58 (1) 
did not prevent this conclusion as the exercise of such discretion is itself subject to judicial review. 
The predecessor of Art. 56 EC Treaty did not have direct effect as the restrictions on capital movements only had to be 
removed to the extent necessary for the proper functioning of the common market. Liberalisation took place by means 
of Directives. Liberalisation of capital movements has only been fully realized on 1 January 1990 when Directive 
88/361 EC (of which Art. 1 had direct effect) entered into force (ECJ, 21 January 2006, Ritter-Coulais, C-152/03, § 23 
et seq.). It is only as of 1 January 1994 that Art. 56-60 have been incorporated in their current form in the EC Treaty. 
Directive 88/361 then became obsolete. However, in numerous cases the ECJ has held that non-exhaustive list of 
capital movements annexed to the Directive can serve to construe the term “movement of capital” within Art. 56 EC 
Treaty (see e.g. ECJ, 3 October 2006, Fidium Finanz, C-452/04, § 34; ECJ, 23 February 2006, Van Hilten, C-513/03, § 
39; ECJ, 19 January 2006, Bouanich, C-265/04, § 29; ECJ, 23 September 2003, Ospelt and Schlössle Weissenberg, C-
452/01, § 7).  
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in question rather than the remuneration for a service” and according to AG La Pergola  in its 
Opinion in Verkooijen “Art. 67 (now Art. 56, LDB) comes into play only where a transfer of 
assets does not constitute a payment connected with trade in goods or services”266. The 
“investment”-character of the operation (as opposed to the reciprocal character of a transfer of 
goods/performance of service, on the one hand, and a remuneration therefore on the other hand) 
distinguishes the movements of capital from e.g. the provision of services under the EC Treaty 
(see also footnote under margin no. 98).  In construing the term “movement of capital” the Court 
permits recourse to the annex to Directive 88/361 that includes a non-exhaustive list of capital 
movements. Amongst others, the following operations are movements of capital: the acquisition 
of shares on or outside a stock exchange267; the subscription of newly issued shares268; acquisition 
of real property269; stock redemptions270; the granting of long term loans with a view to create and 
preserve lasting economic relations and the repayment of such loans; financial loans and credit 
(short, medium and long term)271; operations and transactions in securities on the capital market; 
capital movements of a private nature during life or upon or after death of a person272etc.. Upon 
interpreting the term “movement of capital” the ECJ applies the principle “accesorium sequitur 
principale”: the return on a capital movement such as dividends; interest etc. is also to be 
classified as movements of capital273.  
 
120. Art. 56 EC Treaty does not require the provider of capital to conduct an economic activity. 
Nor does it require that the recipient of the capital conducts such an activity. Accordingly, as is 
shown by e.g. the Barbier, Lenz and Manninen-cases, the provisions on the free movement of 
capital do not require the pursuing of an economic activity per se and are strictly speaking not 
related to the exercise of an economic freedom274. This implies that, as opposed to e.g. the 
freedom of establishment or the freedom of services, one should not be concerned with an 
activity-test or substance requirements. Such of course opens opportunities for potential abuses, 
in particular by those operators that fall outside the realm of the other freedoms. All that Art. 56 
requires is that there is a movement of capital between two Member States (or a Member State 
and a third State) On the other hand, according to AG Léger in the Van Hilten-case, the mere 
movement of a person from one Member State to another does not entail in itself a movement of 
capital. For that to be the case bank accounts or assets must be transferred as well275. Such a 
narrow view is regrettable. It would mean that if the former residence State takes a restrictive 
measure with respect to assets that have not been displaced, the Community national is not 
protected by Art. 56 EC Treaty. On the other hand, if the person invests from his new State of 
residence in assets located in his former State of residence, he would be protected. The ECJ did 
unfortunately not deal with this issue276.  
 

                                                 
266 Opinion of AG La Pergola, Verkooijen, C-35/98, § 11; ECJ, 23 February 1995, Bordessa et alia, Joined cases C-
358/93 and 416/93, § 14-15; ECJ, 31 January 1984, Luisi and Carbone, Joined Cases 286/82 and 26/83, § 21. 
267 ECJ, 6 June 2000, Verkooijen, C-35/98, § 28-29.  
268 ECJ, 3 February 1993, Vereniging Veronica Omroeporganisatie, C-148/91, § 15. 
269 ECJ, 8 September 2005, Blanckaert, C-512/03, § 34-35. 
270 ECJ, 19 January 2006, Bouanich, C-265/04, § 29. 
271 ECJ, 3 October 2006, Fidium Finanz, C-452/04, § 5-6. 
272 ECJ, 23 February 2006, Van Hilten, C-513/03, § 42; ECJ, 11 December 2003, Erven Barbier, C-364/01, § 58. 
273 ECJ, 6 June 2000, Verkooijen, C-35/98, § 29. 
274 ECJ, 7 September 2004, Manninen, C-319/02; ECJ, 15 July 2004, Lenz, C-315/02; ECJ, 11 December 2003, Erven 
Barbier, C-364/01.  
275 Opinion AG Léger, Van Hilten, C-513/03, § 71-72.  
Concurring: Kemmeren, E., Pending Cases Filed by Dutch Courts I: The Van Dijk and Bujura Cases, ECJ- Recent 
Developments in Direct Taxation, Lang, M. et alia (eds.), Linde, 2006, 227. 
276 However, in view of Art. 12 and 17-18 EC Treaty (which were not applicable in Van Hilten as it concerned an 
emigration to Switzerland) the debate may be academic.  
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121. The scope of the free movement of capital is wider than that of the other freedoms in that the 
free movement of capital is not restricted to intra-Community transactions, but also applies to 
capital movements between Member States and third States. Art. 56 EC Treaty also has direct 
effect with respect to capital movements between Member States and third States277. However, 
the freedom of capital movements between Member States and non-Member States is subject to 
several limitations. The most important one is Art. 57 (1) EC Treaty providing that: “The 
provisions of Article 56 shall be without prejudice to the application to third countries of any 
restrictions which exist on 31 December 1993 under national or Community law adopted in 
respect of the movement of capital to or from third countries involving direct investment — 
including in real estate — establishment, the provision of financial services or the admission of 
securities to capital markets”. In Sanz de Lera the Court emphasized that, like any exception, the 
standstill-clause of Art. 57 (1), must be construed narrowly and that because the clause is 
“precisely worded” there is “no latitude (…) granted to the Member Sates or the Community 
legislature regarding either the date of applicability of the restrictions or the categories of capital 
movements which may be subject to restrictions”278.  
 
3.3. The domestic anti-avoidance measure is discriminatory or restricts the exercise 
of the Treaty freedom 
 
122. In this Section a brief outline is given of the differences between discriminatory and 
restrictive measures in direct taxation which is the issue dealt with by the ECJ in step two of ist 
decision process (see margin no. 91). This is a complex and controversial matter and it is beyond 
the scope of this study to discuss the many issues raised in this respect279. The only purpose of the 
current outline is to explain the differences between the two types of measures and the relevance 
of such differences, first, for categorizing national anti-avoidance measures and, secondly, for 
considering the different grounds of justification applicable to discriminatory measures, on the 
one hand, and restrictive measures, on the other hand.   
 
3.3.1. DISCRIMINATION AND RESTRICTION  
 
123. The fundamental freedoms aim at ensuring free movement of goods, persons, services and 
capital between Member States (and as far as capital movements are concerned between Member 
States and third States). They forbid obstacles to this free movement caused not only by national 
measures that discriminate against intra-Community transactions but also by national measures 
which restrict the exercise of the Treaty freedoms in a non-discriminatory manner.  
 
124. The prohibition of discrimination is one of the fundamental principles of the legal order of 
the Community. Discrimination occurs where one Member State treats similar cases differently or 
different situations equally and there is no objective element apt to justify that difference in 
treatment280. A ground of discrimination on which a Member State may not discriminate is 

                                                 
277 Opinion of AG Geelhoed, Ospelt and Schlössle Weissenberg, C-452/01, § 31.  
278 ECJ, 14 December 1995, Sanz de Lera, joined cases C-163, 165 and 250/94, § 44. 
279 See the many contributions on the subject in EU Freedoms and Taxation, I.B.F.D., 2005, Vanistendael, F. (editor), 
1-302. 
280 Discriminations must be distinguished from disparities. Disparities are obstacles to intra-Community economic 
activity caused by the differences in the legal systems of two States. This is not further addressed as it is nor relevant 
for this Study. For further discussion, see Terra, B., Wattel, B., European Tax Law, Fourth Edition, Kluwer Law 
International, 2005, 57 et seq..   
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nationality281. Doctrine typically distinguishes between overt (or direct) discrimination and covert 
(or indirect) discrimination. There is overt discrimination if a Member State applies a distinctive 
treatment on the basis of a prohibited ground, i.e. foreign nationality for individuals or the foreign 
seat for companies282. Quite soon the ECJ found the concept of overt discrimination not to be 
sufficient to deal adequately with obstacles to intra-Community activity and developed the 
concept of covert discrimination. There is covert discrimination where a Member State applies a 
distinctive treatment on the basis of another ground than nationality but which factually leads to 
the same result, i.e. where the national rule in essence leads to a disadvantage of nationals of 
other Member States283. In income tax cases the ECJ has upheld indirect discrimination where a 
Member State distinguishes on the basis of the residence of the taxpayer because this mainly 
operates to the disadvantage of nationals of other Member States as most non-residents are 
foreigners. Although the ECJ recognizes the principle difference for tax purposes of the host State 
between residents (worldwide taxation) and non-residents (source taxation), it has found that non-
residents were discriminated where a national tax rule excludes non-residents from tax benefits 
which it grants to residents if the non-resident taxpayer is in a comparable situation to the resident 
of the host State284. The concept of non-discrimination is narrow as it concerns inbound situations 
of the host State, i.e. rules of the host State that do not accord national treatment to non-residents 
of that State. It is also relevant to inbound situations of the home State, i.e. where residents 
earning foreign-source income are taxed differently than residents earning the same income 
domestically285. The application of the discrimination-test requires the presence of a comparator. 
As Treaty protection is offered to economic operators engaging in intra-Community transactions, 
the relevant comparator is the hypothetical purely domestic economic operator (national or 
resident as the case may be) which is identical in all respects to the other operator apart from the 
cross-border element.   
 
125. As is the case in matters other than direct taxation (see footnote under margin no. 100), also 
in matters of direct taxation the Court has gradually evolved from a discrimination-based reading 
of the Treaty freedoms to a restriction-based reading and thus progressively condemned national 
tax rules that had a dissuasive effect on the exercise of the Treaty freedoms286. Where the non-

                                                 
281 Such follows from Art. 12 EC Treaty which forbids any kind of discrimination on the basis of nationality. The 
principle is implemented further in all Articles concerning the economic freedoms (Art. 30, in fine; Art. 39 (2); Art. 43, 
2nd par.; Art. 50, 3rd par.; Art. 58 (3) EC Treaty).  
282 For companies the seat operates as the connecting factor with a Member State, like the nationality for individuals 
(see supra 3.2.1.1.). 
Lenaerts, K., Van Nuffel, P. Europees Recht in Hoofdlijnen, Maklu, 2002, 153. 
283 The Court applied this extension as early as 1974 (ECJ, 13 February 1974, Sotgiu, C-152/73, § 11) and transposed to 
income tax cases first in Biehl (individuals) and Commerzbank (companies) (ECJ, 8 May 1990, Biehl, C-175/88, § 13 et 
seq.; ECJ, 13 July 1993, Commerzbank, C-330/91, § 14 et seq.). 
Lenaerts, K., Van Nuffel, P. Europees Recht in Hoofdlijnen, Maklu, 2002, 153.    
284 See e.g. ECJ, 14 February 1995, Schumacker C-279/93, § 27-38.  
285 Cordewener, A., The prohibition of discrimination and restriction within the framework of the fully integrated 
internal market, EU Freedoms and Taxation, I.B.F.D., 2005, Vanistendael, F. (editor), 14; Terra, B., Wattel, B., 
European Tax Law, Fourth Edition, Kluwer Law International, 2005, 55; Vanistendael, F., The compatibility of the 
basic economic freedoms with the sovereign national tax systems of the Member States, EC Tax Review, 2003, 138. 
For a case of discrimination of resident companies, see ECJ, 8 March 2001, Metallgesellschaft, Joined cases C-397/98 
and 410/98, § 43-45.  
286 All Treaty freedoms are sufficiently broadly drafted to permit such reading. Art. 39 states in broad terms that 
movement of workers within the Community is free. Art. 43, 1st par.; Art. 49 and 56 all prohibit restrictions to the 
exercise of the freedoms.  
The first time the Court clearly concluded that a national tax rule constituted a “restriction” (within the freedom of 
establishment) seems to be in Futura (ECJ, 15 May 1997, Futura Participations, C-250/95, § 24-25). 
From a methodological and terminological point of view, the Court’s judgments, in particular in the early years of the 
shift from a discrimination to a restriction-approach, are not always very consistent. E.g. in Sandoz, where the Court 
had to decide whether the fact that Austria levied stamp duty on unwritten loan agreements entered into outside Austria, 
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discrimination approach only requires that foreigners that have exercised their Treaty freedom get 
national treatment in the host State, the non-restriction approach requires that all obstacles to the 
exercise of the freedoms, including national (tax) measures, are abolished. Accordingly, the 
restriction approach is much more efficient to construe an internal market defined by Art. 14 EC 
Treaty as “an area without internal frontiers in which the free movement of goods, persons, 
services and capital is ensured in accordance with the provisions of this Treaty”287. The 
requirement of non-restriction is concerned with obstacles imposed to outbound transactions and 
thus with national measures of the home State or in tax terms the State of residence of the 
taxpayer. Although it has been written that in a restriction-approach a comparison does not make 
sense288, it seems that where the ECJ applies a restriction-approach it does make a comparison, 
i.e. a comparison between the treatment reserved for economic operators that engage in intra-
Community transactions and those that carry on the same transactions only in their domestic 
market289. Where it finds that the former are dissuaded (hampered; restricted) in the extending 
their activity cross-border there is a restriction that is in principle incompatible with the Treaty. 
Thus, the ECJ requires neutrality of treatment of intra-Community and purely domestic 
transactions and hence a suppression of all measures of the home State that would preserve or 
reintroduce domestic markets and national borders within the Community and thus hamper the 
realization of the internal market (see margin no. 1). However, the ECJ’s case law has evolved 
beyond the requirement of totally neutral rules. From the Court case law in Gebhard it follows 
that national measures that make the exercise of the Treaty freedoms less attractive, even though 
in similar circumstances the measures also apply in internal situations (so-called measures 
without distinction), are in principle forbidden under the four Treaty freedoms290. Under such 
interpretation, the restriction-approach can apply to any intra-Community transaction without 
taking the hypothetical domestic transaction into account. This group of restrictions includes, in 
the first place, national measures which legally or factually make the activity under the different 
Treaty freedoms very difficult or impossible. These rules may be relevant for inbound and 
outbound transactions291. The second category of non-discriminatory restrictions include those 
                                                                                                                                                  
while it did not on such loans entered into inside Austria, the ECJ held “that provision discriminates according to the 
place where the loan is contracted. Discrimination of that nature is likely to deter residents from contracting loans with 
persons established in other Member States and therefore constitutes a restriction on the movement of capital (…).” 
(ECJ, 14 October 1999, Sandoz, C-439/97, § 31). Such is probably explained by the dual terminology used in the 
relevant Treaty Articles (discrimination and restriction) and by the fact that where restrictions on intra-Community 
transactions are at stake a comparison with the same domestic transaction is required. In more recent cases, the Court 
does no longer inquire whether the measure is to be classified as direct or indirect discrimination but refers 
unequivocally to “a restriction” (see e.g. ECJ, 12 September 2006, Cadbury Schweppes, C-196/04, § 46; ECJ, 13 
December 2005, Marks & Spencer, C-446/03. § 33).  
287 Vanistendael, F., The compatibility of the basic economic freedoms with the sovereign national tax systems of the 
Member States, EC Tax Review, 2003, 139.  
288 Vanistendael, F., The compatibility of the basic economic freedoms with the sovereign national tax systems of the 
Member States, EC Tax Review, 2003, 138 but compare to Vanistendael, F., The ECJ at the Crossroads: Balancing 
Tax Sovereignity against the Imperatives of the Single Market, European Taxation, 2006, 414. 
289 Cordewener, A., The prohibition of discrimination and restriction within the framework of the fully integrated 
internal market, EU Freedoms and Taxation, I.B.F.D., 2005, Vanistendael, F. (editor), 15-17. 
290 ECJ, 30 November 1995, Gebhard, C-55/94, § 37. 
For a detailed discussion of these non-discriminatory restructions, see Cordewener, A., The prohibition of 
discrimination and restriction within the framework of the fully integrated internal market, EU Freedoms and Taxation, 
I.B.F.D., 2005, Vanistendael, F. (editor), 26-38. 
291 A well known example is the Bosman-case:”It is true that the transfer rules in issue in the main proceedings apply 
also to transfers of players between clubs belonging to different national associations within the same Member State 
and that similar rules govern transfers between clubs belonging to the same national association. However, as has 
been pointed out by Mr Bosman, by the Danish Government and by the Advocate General in points 209 and 210 of his 
Opinion, those rules are likely to restrict the freedom of movement of players who wish to pursue their activity in 
another Member State by preventing or deterring them from leaving the clubs to which they belong even after the 
expiry of their contracts of employment with those clubs. Since they provide that a professional footballer may not 
pursue his activity with a new club established in another Member State unless it has paid his former club a transfer fee 
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which are caused by parallel application of national rules imposing dual regulations (double 
burdens) on a specific intra-Community activity and which prevent economic operators from 
entering the market of another Member State. A classical example is the “Cassis de Dijon”-case 
where the French liquor with an alcohol content of 20% could not be marketed in Germany 
because under German law a minimum alcohol content of 25% was required, regardless whether 
the product originated in Germany or elsewhere292. In my view, it has taken a long time before the 
ECJ clearly applied a restriction approach involving measures without distinction to matters of 
direct taxation293. Arguably, the Sandoz-case discussed infra sub margin no. 135,  is an example 
of a national tax measure applicable without distinction. However, it does not concern income 
taxes, but an Austrian stamp duty294. A. Cordewener, argues that the Futura- case in an example 
of overlapping national measures applied without distinction which impede intra-Community 
activity because they impose a double burden of proof on the taxpayer exercising his freedom of 
establishment. However, the measure may also be characterized as an indirect discrimination295. 
The 2006 judgment in Commission v. Belgium, however, is a clear example of a tax rule that 
applied without distinction to resident and non-residents which the Court found capable of 
dissuading non-residents to provide services in Belgium296.   
 
126. The Belgian anti-avoidance measures applicable to conduit and base companies that will be 
examined below (see 5) concern essentially restrictions imposed on Belgian resident taxpayers 
who exercise their Treaty freedoms.  
 

                                                                                                                                                  
agreed upon between the two clubs or determined in accordance with the regulations of the sporting associations, the 
said rules constitute an obstacle to freedom of movement for workers (ECJ, 15 December 1995, Bosman, C-415/03, § 
98-100). 
Another example (also concerning outbound transactions) is the Alpine Investment-case (concerning a ban on cold-
calling) discussed infra sub margin no. 165. The aforementioned Gebhard-case is an example of a national measures 
without distinction applied to an inbound transaction. 
292 ECJ, 20 February 1979, Rewe Zentral, C- 120/78, §8. 
293 And the question arises whether the case law on double burdens in non-income tax cases can be transposed to 
matters of unrelieved international double taxation. E.g. where double taxation is not relieved in a case involving a 
double tax treaty, Member States could argue with reference to the Court’s Gilly-judgment (ECJ, 12 May 1998, Gilly, 
C-336/96, § 38 and 46-47) that such is the result of the interaction of the tax laws of the Member States and in 
particular of the disparities between the tax systems of the two States and that Art. 293 EC Treaty does not impose an 
obligation on Member States to remove double taxation by concluding tax treaties. For a critical view on this argument, 
see Vanistendael, F., The ECJ at the Crossroads: Balancing Tax Sovereignity against the Imperaitives of the Single 
Market, European Taxation, 2006, 418-420. 
294 The De Coster-case is sometimes cited as an example (ECJ, 29 November 2001, De Coster, C-17/00, § 29 et seq..). 
However, it does not concern an income tax but a municipal tax and arguably the Court applies a non-discrimination 
approach (Cordewener, A., The prohibition of discrimination and restriction within the framework of the fully 
integrated internal market, EU Freedoms and Taxation, I.B.F.D., 2005, Vanistendael, F. (editor), 28). 
295 Cordewener, A., The prohibition of discrimination and restriction within the framework of the fully integrated 
internal market, EU Freedoms and Taxation, I.B.F.D., 2005, Vanistendael, F. (editor), 27. 
The Court found the Luxembourg requirement that the branch of a French company, for purposes of offsetting losses, 
kept separate accounts in Luxembourg to comply with Luxembourg tax rules to be a restriction since it came on top of 
the taxpayer’s obligation to keep accounts in France in accordance with French accounting and tax law (ECJ, 15 May 
1997, Futura Participations, C-250/95, § 24-25). Others characterize the Luxembourg rule as indirectly discriminating 
non-residents (Terra, B., Wattel, B., European Tax Law, Fourth Edition, Kluwer Law International, 2005, 55).  
296 ECJ, 9 November 2006, Commission v. Belgium, C-433/04, § 28 et seq.. 
Under Belgian law a person ordering the construction of work to real property must in principle use the services of 
recognized constructors and service providers. If he does not, he must withhold 15% of the invoiced price and pay that 
to the Treasury. Also, he is jointly liable up to 35% of the cost price of the works for the tax liabilities of the service 
provider. These rules apply regardless whether the non-recognized service provider is a resident or non-resident of 
Belgium and aim at ensuring the recovery of taxes due by the service provider. They may lead to a cash disadvantage 
and cumbersome recovery procedures where the non-resident service provider in the end has no Belgian tax liability.  
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3.3.2. DISCRIMINATORY AND RESTRICTIVE MEASURES: DIFFERENT GROUNDS 
OF JUSTIFICATION 
 
127. The reason to distinguish between national measures that discriminate and restrictive 
measures that apply without distinction is that the former rules can only be justified by exceptions 
explicitly mentioned in the Treaty297, whereas as other measures that are prime facie incompatible 
with the Treaty can also be justified under the ECJ’s developed “rule of reason”-doctrine298 (see 
infra 3.4.3.1). However, regrettably the Court is not consistent in this respect. Or should one say 
that the Court does not want to be doctrinaire on this point?. For instance, in the aforementioned 
“Avoir Fiscal”-case, involving a French provision that discriminates on the grounds of 
nationality, the Court examined the various justifications advanced by France, while it simply 
could have rejected them all (as it did for the justification based on the need to combat tax 
avoidance, see margin no. 62) as none of the justifications fell under the public interest-exception 
on the freedom of establishment set forth in Art. 46 EC Treaty. In Bachmann, which concerns a 
Belgian rule pursuant to which insurance premiums paid to non-resident insurers are not 
deductible while premiums paid to resident insurers are deductible, and thus arguably a matter of 
indirect (covert) discrimination, the Court adopted its “rule of reason”-doctrine and accepted the 
Belgian measure as necessary to preserve the coherence of the Belgian tax system (see margin no. 
64 and 140)299. Another example is the Svensson-case where the Court first held that the national 
rule in question “constitutes a discrimination against credit institutions established in other 
Member States” and that “such discrimination can only be justified on the general interest 
grounds referred to in Article 56 (1) of the Treaty, to which Article 66 refers” (now Art. 46 (1) 
and 55, LDB) to finally consider the justification of the preservation of the coherence of the 
Luxembourg tax system300. In cases involving measures which restrict the right of Community 
nationals to exercise their Treaty freedoms (as compared to hypothetical similar but domestic 
operations), the Court systematically examines whether the restrictive rule may be justified under 
its “rule of reason”-doctrine, without inquiring whether the measure applies without distinction 
of nationality301. It follows that under the Court’s case law tax rules which overtly discriminate on 
the basis of nationality can only be justified if they fall within the scope of the exceptions 
exhaustively mentioned in the Treaty, while other tax measures (including cases of covert 

                                                 
297 A clear example in an income tax case is Royal Bank of Scotland. The case concerns the Greek corporate tax rates 
on branches of foreign bank taxed at 40% while Greek resident banks are taxed at 35%. The Court found this to be a 
discrimination on nationality and held “only an express derogating provision, such as Article 56 of the EC Treaty (now 
Art. 46, LDB), could render such discrimination compatible with Community law (…)” (ECJ, 29 April 1999, Royal 
Bank of Scotland, C-311/97, § 32). 
298 In Gebhard the Court ruled that in order for  national measures liable to hinder or make less attractive the exercise 
of the Treaty freedoms to be justified under the Treaty, such measures, must inter alia, apply “in a non-discriminatory 
manner” (ECJ, 30 November 1995, Gebhard, C-55/94, § 37). 
299 Weber, D., Tax Avoidance and the EC Treaty Freedoms, A Study of the Limitations under European Law to the 
Prevention of Tax Avoidance, Eucotax, Kluwer Law International, 2005, 163. 
As argued above, the Court is not clear whether it classifies the rule as an indirect discrimination or a measure applying 
without distinction to Belgian and non-Belgian taxpayers (see supra footnote under margin no. 64). Even if the measure 
applies without distinction of nationality it restricts the freedom of workers as the tax disadvantage only occurs where 
the freedom is exercised.   
300 ECJ, 14 November 1995, Svensson, C-484/93, § 12, 15 and 18. 
A very inconsistent was taken  in the Lindman-case. The case concerns a Finnish tax rule pursuant to which gains from 
non-Finnish lotteries are taxable, while gains from Finnish lotteries are not. The Court found the rule to be a 
discrimination on nationality. And without any reference to Art. 46 but with reference to Gebhard (which applies to 
non-discriminatory restrictions! see supra footnote under margin no. 125), the ECJ applies its “rule of reason”-docrine 
(ECJ, 13 November 2003, Lindman, C-42/02, § 19-25).  
301 The cases of ICI, Eurowings, Lankhorst-Hohorst, X&Y AB; Marks & Spencer and Cadbury Schweppes illustrate this 
point clearly. 
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discrimination)302 may be justified also under the Court’s “rule of reason” doctrine303 (for further 
discussion of this doctrine, see infra 3.4.3.1).     
 
128. Authors have criticized the Court for making this distinction. It gives rise to different, and 
arguably unjustified, results depending on how the Court classifies the national rule.  For 
instance, if the Court would have treated the Bachmann-case from the perspective of the foreign 
insurer (i.e. as an inbound transaction in Belgium) and not from the perspective of the taxpayer 
(outbound) and the Court would have qualified the Belgian rule as a discriminatory rule on the 
basis of the nationality of the insurer, it could not have accepted the Belgian rule on the ground of 
the preservation of the coherence of the Belgian tax system as it could only allow exceptions 
expressly set forth in the Treaty which do not include this justification304. I submit that it is 
inappropriate to have different grounds of justification depending on whether or not the national 
measure is discriminatory or not. Once it is accepted that justifications other than those set forth 
in the Treaty are capable of justifying measures that are not compatible with the Treaty, there 
seems to be no reason to apply one narrow set of justifications to discriminatory measures and 
another broader set of justifications to other measures. There are indeed aims of general interest 
that are not mentioned in the Treaty (such as protection of the environment, consumer protection 
and in my view also the prevention of tax avoidance and evasion) which are no less legitimate 
and no less powerful than those mentioned in the Treaty305. Also, any discrimination amounts to a 
restriction (but not vice versa) and from that perspective is not justified to have two distinct sets 
of justifications. The analysis should therefore ideally always be on whether the justification 
invoked is a legitimate objective of general interest and whether it complies with the other 
requirements under the Court’s “rule of reason”-doctrine (see infra 3.4.3.1)306.     
 
3.4. Justification of the restriction to exercise the Treaty freedom because of abuse 
of Community and/or the prevention of tax avoidance 
 
129. In view of the discussion sub 3.3.1, in the majority of cases anti-avoidance measures in 
matters of direct taxation will be regarded as restricting the exercise of the Treaty freedoms. Such 
measures may, however, be compatible with the Treaty if they fall within the exceptions 
expressly set forth in the Treaty or if they are justified under the “rule of reason”-doctrine. This 
is step three in the ECJ’s decision process (see margin no. 91). Before examining whether such 
may be the case, some general considerations are made concerning the justifications which permit 
exceptions to the Treaty freedoms. 
 
3.4.1. GENERAL OBSERVATIONS 
 
130. All exceptions to the treaty freedoms are to be construed narrowly307. In addition, both where 
a justification for a discriminatory c.q. restrictive measure is sought under an express Treaty 

                                                 
302 Lenaerts, K., Van Nuffel, P. Europees Recht in Hoofdlijnen, Maklu, 2002, 183 and 214. 
303 See e.g. Opinion of AG Léger, Cadbury Schweppes, C- 196/04, § 62-64; Opinion of AG Alber, Bosal Holding, C-
168/01, § 37-41. 
304 Hinnekens, L., Basis and scope of public interest justification of national tax measures infringing fundamental 
Treaty freedoms, EU Freedoms and Taxation, I.B.F.D., 2005, Vanistendael, F. (editor), 87. 
305 The same view is expressed by AG Jacobs in his opinion in the Danner-case (Opinion of AG Jacobs, Danner, C-
136/00, § 40). 
306 Maybe the aforementioned Lindman-case (see footnote under margin no. 127) is a step towards this approach. 
307 Schermers, H., Waelbroeck, D., Judicial Protection in the European Union, Sixth Edition, Kluwer Law 
International, 2001, 13.  
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exception308 (see infra 3.4.2) or under the Court’s “rule of reason”-doctrine309 (see infra 3.4.3.1), 
the Court applies a proportionality-test which consists of two limbs, i.e., on the one hand, an 
appropriateness or necessity-test and, on the other hand, a proportionality-test sensu stricto310. 
Under the appropriateness-test, the Court determines whether the measure is appropriate (or 
suitable) for achieving the objective being pursued. It examines whether there is a causal 
relationship between the national measure and the objective pursued. If not, the national measure 
is held to be incompatible with the Treaty311. The measure must not only be appropriate. It must 
also be necessary for attaining the objective pursued. The Court upholds only measures that are 
“indispensable” (“requisite” or “essential”) for obtaining the objective pursued312. A measure 
will be held indispensable if it is not capable of being replaced by another one that is as effective 
(i.e. that is also able to achieve the objective) but with less hindrance to the exercise of the Treaty 
freedom. Once it has been determined that the measure is suitable and indispensable for reaching 
the objective pursued, the Court applies the proportionality-test sensu stricto. The national 
measure will only be accepted if the hindrance to the Treaty freedom is proportionate compared 
to the objective pursued or the concrete result which it achieves. This in essence means that the 
ECJ tries to find a balance between the Community interest and the national interest313. It is not 
always easy to distinguish in the ECJ’s case law the appropriateness-test from the proportionality-
test. Sometimes the tests are only partially applied. E.g. in Cadbury Schweppes and Marks & 
Spencer the necessity-test was not considered. Sometimes one or even both tests is/are not applied 
at all. In Lankhorst-Hohorst e.g. the Court did not examine whether the German thin 
capitalization rule met the appropriateness and necessity-tests but found it to be disproportionate 
because it was a general anti-avoidance measure applying to both bona fide financing operations 
justified by sound commercial reasons (as in the case at hand) and to wholly artificial tax driven 
arrangements. On the other hand, in the Sandoz-case (discussed infra sub margin no. 135) the 

                                                 
308 See the case law quoted by Van Gerven, W., Principe de proportionalité, abus de droit et droits fondamentaux, J.T., 
1992, 305-306. 
309 See the case law quoted by Lenaerts, K., Van Nuffel, P.,  Europees Recht in Hoofdlijnen, Maklu, 2002, 181-185 
(free movement of goods); 214-216 (freedom of establishment); 240-243 (freedom of services). 
310 Van Gerven, W., Principe de proportionalité, abus de droit et droits fondamentaux, J.T., 1992, 305 et seq.. 
311 Examples of anti-avoidance measures (in tax and non-tax matters) which the Court held not to be suitable for 
achieving the objective are: ECJ, 29 April 2004, Commission v. Portugal, C-171/02, § 43; ECJ, 21 November 2002, 
X&Y AB, C-436/00, § 63; ECJ, 26 September 2000, Commission v. Belgium, C-478/98, § 46; ECJ, 9 March 1999, 
Centros Ltd., C-212/97, § 35-36; ECJ, 16 July 1998, ICI, C-264/96, § 27; ECJ, 10 July 1986, Segers, C-70/85, § 17.  
Examples of anti-avoidance measures (in tax and non-tax matters) which the Court held to be suitable for achieving the 
objective are: ECJ, 12 September 2006, Cadbury Schweppes, C-196/04, § 59; ECJ, 13 December 2005, Marks & 
Spencer, C-446/03, § 52; ECJ, 10 May 1995, Alpine Investments BV, C-384/93, § 49; ECJ, 5 October 1994, TV 10, C-
23/93, § 21; ECJ, 3 February 1993, Vereniging Veronica Omroeporganisatie, C-148/91, § 13.   
312 For an anti avoidance measure in the tax field which the Court found to be indispensable, see ECJ, 14 October 1999, 
Sandoz, C-439/97, § 21-24. 
For anti avoidance measures (in tax and non-tax matters) which the Court found not to be indispensable, see ECJ, 11 
March 2004, de Laysterie du Saillant, § 54; ECJ, 4 March 2004, Commission v. France, C-334/02, § 29-30; ECJ, 21 
November 2002, X&Y AB, C-436/00, § 59; ECJ, 9 March 1999, Centros Ltd., C-212/97, § 37;ECJ, 3 December 1974, 
Van Binsbergen, C-33/74, § 16.  
313 Examples of anti-avoidance measures (in tax and non tax matters) which the Court found to be disproportionate are : 
ECJ, 13 December 2005, Marks & Spencer, C-446/03, § 55; ECJ, 11 March 2004, de Laysterie du Saillant, § 50-53; 
ECJ, 4 March 2004, Commission v. France, C-334/02, § 27; ECJ, 21 November 2002, X&Y AB, C-436/00, § 61-62; 
ECJ, 12 December 2002, Lankhorst-Hohorst, C-324/00, § 37;ECJ, 26 September 2000, Commission v; Belgium, C-
478/98, § 45; ECJ, 16 July 1998, ICI, C-264/96, § 26; ECJ, 12 May 1998, Kefalas, C-367/96, § 24-26; ECJ, 17 July 
1997, Leur-Bloem, C-28/95, § 44; ECJ, 12 March 1996, Pafitis, C-441/93, § 68-70; ECJ, 8 May 1990, Biehl, C-175/88, 
§ 16. 
Examples of anti-avoidance measures (in tax and non tax matters) which the Court found to be proportionate are: ECJ, 
12 September 2006, Cadbury Schweppes, C-196/04, § 72-73; ECJ, 13 December 2005, Marks & Spencer, C-446/03, § 
52; ECJ, 10 May 1995, Alpine Investments BV, C-384/93, § 55; ECJ, 5 October 1994, TV 10, C-23/93, § 21; ECJ, 3 
February 1993, Vereniging Veronica Omroeporganisatie, C-148/91, § 13. 
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Court did not examine whether the national measure observed the principle of proportionality, but 
found it “essential” for achieving the objective pursued (equality of taxpayers). 
  
3.4.2. DOES THE PREVENTION OF ABUSE (TAX AVOIDANCE) FALL WITHIN THE 
EXPRESS TREATY EXCEPTIONS? 
 
131. The provisions of the EC Treaty dealing with the freedom of establishment, the freedom to 
provide services and the freedom of capital movements provide for exceptions permitting the 
application of national discriminatory measures or measures restricting the exercise of the Treaty 
freedoms (Art. 46; Art. 55; Art. 56 (1) (b)). Measures that discriminate on the basis of nationality 
can only be excused on the basis of the Treaty exceptions and not by justifications which the 
Court has accepted under its “rule of reason”-doctrine (see margin no. 127). Discriminatory and 
restrictive rules are essentially allowed under the EC Treaty if justified for reasons of “public 
policy, public safety and public health” (hereafter “the public interest”-exception). In Segers (a 
non-tax case) the Dutch authorities justified the restrictive Dutch measure on grounds of 
prevention of abuse (for the facts, see margin no. 114). The Court treated the Dutch provision as a 
discriminatory rule (§15) and interpreted the Dutch argument as an appeal to the public interest-
exception. The Court expressly refers to “the need to combat fraud” and seems to suggest that the 
prevention of fraud may come within the ambit of the public interest-exception314. However, in 
tax matters fraud (tax evasion) has to be distinguished from tax avoidance and tax planning with 
which this study is concerned (see Introduction). The decision in Segers seems to suggest a 
contrario that national rules preventing tax avoidance (i.e. a scheme involving unacceptable tax 
planning in the eyes of the Member States) are not capable of being justified under the public 
interest-exception. This was expressly confirmed in the aforementioned “Avoir fiscal”-case where 
the Court said in unequivocal terms that Art. 46 EC Treaty does not permit any derogation from 
the fundamental principle of freedom of establishment on the ground of the prevention of tax 
avoidance (see margin no. 62)315. Indeed, it is hard to see how the latter rules could come within 
the public interest-exception. Under the ECJ’s case law this exception can only be relied on “if 
the presence or conduct of the person in question constitutes a genuine and sufficiently serious 
threat affecting one of the fundamental interests of the society”316. A measure that aims at 
preventing tax avoidance, regardless how unacceptable the taxpayer’s conduct may be in the eyes 
of the tax authorities of a Member State, does not fit easily into this definition. Also, the 
exception can only be relied on in individual cases where there is sufficient justification317. Often 
anti-avoidance measures in tax matters are general provisions and will not meet this test. By the 
same token they will often fail to satisfy the proportionality-test because they hit bona fide 
commercial transactions and tax driven arrangements (see infra 4). Also the public interest-
exception does not permit restrictions imposed for economic reasons318. The budgetary reasons 
that ultimately justify all domestic tax avoidance measures also seem to run foul of this 
requirement. Indeed, in income tax matters the ECJ has consistently ruled that the prevention of a 

                                                 
314 Segers, a Dutch national and resident, set up a UK company that did not conduct business in the UK. It conducted 
all its activities in the Netherlands. Segers was a director of the company. He was refused sickness benefit by the 
Netherlands, inter alia, on grounds of abuse. He would have qualified had he been a director of a Dutch company (ECJ, 
10 July 1986, Segers, C-70/85, § 17).  
315 ECJ, 28 January 1986, Commission v. France, C-270/83, § 25. 
316 ECJ, 28 October 1975, Rutili, C-36/75, § 28. 
317 ECJ, 8 April 1976, Royer, C-48/75, § 29. 
318 Lenaerts, K., Van Nuffel, P., Europees Recht in Hoofdlijnen, Maklu, 2002, 239 and the case law quoted there. 
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loss of tax revenues or of the erosion of the national tax base is not included in the public interest-
exception319.  
 
132. In summary, the public interest-exception set forth in the Treaty will be of little or no use to 
prevent tax avoidance by means of national measures that restrict the Treaty freedoms320. This 
conclusion may even apply to national measures designed to prevent tax evasion. Indeed, in view 
of the above it may be hard to continue to classify the exception for fraud, which the Court 
seemingly accepted in Segers (1986), under the public interest-exception. In Inspire Art (2003) 
(for the facts, see margin no. 42) the Dutch government tried to justify the Dutch rule on grounds 
of countering “fraud”, protecting creditors and ensuring that tax inspections are effective and that 
business dealings are fair. The Court responded that none of those justifications falls within the 
ambit of Art. 46 EC Treaty321. Such has, however, no dramatic consequences as in case of fraud 
Treaty protection can be denied anyway (see margin nos. 5 and 16). 
 
133. Prima facie matters are different, however, where the free movement of capital is at stake. 
Art. 58 (1) (b) EC Treaty provides that Member States are allowed “to take all requisite measures 
to prevent infringements of national law and regulations, in particular in the field of taxation”. 
Thus, under this provision Member States are expressly authorized to enact anti-avoidance 
measures in tax matters. Also, under Art. 58 (1) (a) EC Treaty Member States have the right to 
apply “the relevant provisions of their tax law which distinguish between taxpayers who are not 
in the same situation with regard to their place of establishment or the place where their capital 
is invested”. This provision thus permits certain discriminating tax measures. However, according 
to a declaration to the Treaty of Maastricht (which introduced Art. 58 in the EC Treaty), Art. 58 
(1) (a) only applies to measures that existed on 31 December 1993322. It thus operates as a 
standstill-clause. Also, Art. 58 (3) EC Treaty takes a lot back from what it first offers to the 
Member States. According to Art. 58 (3) the national provisions referred to by Art. 58 (1) (a) and 
(b) are not to constitute a means of arbitrary discrimination or a disguised restriction on the free 
movement capital. It is submitted that Art. 58 (1) (a) does not add anything to the possibilities of 
the Member States under the other freedoms as construed by the ECJ’s jurisprudence. Such 
follows from a number of ECJ’s judgments in this field323 and became particularly clear in the 

                                                 
319 See e.g. ECJ, 12 September 2006, Cadbury Schweppes, C-196/04, § 49; ECJ, 18 September 2003, Bosal Holding, C-
168/01, § 42; ECJ, 26 June 2003, Skandia, C-422/01, § 53; ECJ, 21 November 2002, X&Y AB, C-436/00, § 50; ECJ, 3 
October 2002, Danner, C-136/00, § 56; ECJ, 16 July 1998, ICI, C-264/96, § 28. 
ECJ, 21 September 1999, Saint Gobain, C-307/97, § 50, ECJ, 16 July 1998, ICI, C-264/96, § 28.  
320 Concurring: Van Thiel, S., Free Movement of Persons and Income Tax Law: the European Court in search of 
principles, IBFD, Doctoral Series, vol. 3, 2002, 543. Disagreeing (as far as the prevention of fraud is concerned): 
Hinnekens, L., Straetmans, G., Materieelrechtelijke beginselen van Gemeenschapsrecht in directe belastingzaken, 
Europees Belastingrecht, Bruno Peeters (ed.), Larcier, 2005, 161.  
321 ECJ, 30 September 2003, Kamer van Koophandel en Fabrieken voor Amsterdam v. Inspire Art, C-167/01, § 109 and 
131. 
There is a somewhat similar suggestion in connection to the protection against fraudulent bankruptcy in Centros (ECJ, 
9 March 1999, Centros Ltd., C-212/97, § 32-34).   
322 “The Conference affirms that the right of Member States to apply the relevant provisions of their tax law as referred 
to in Art. 73d (1) (a) of this Treaty will apply only with respect to the relevant provisions which exist at the end of 1993. 
However, this Declaration shall apply only to capital movements between Member States and tp payments effected 
between Member States”. 
323 For instance in Lenz the ECJ held that “A distinction must therefore be made between unequal treatment which is 
permitted under Article 73(d) (1) of the Treaty (now Art. 58 (1), LDB) and arbitrary discrimination which is prohibited 
by Article 73 (d) (3) (now Art. 58 (3), LDB). In that respect, the case-law shows that, for national tax legislation like 
that at issue, which makes a distinction between revenue from capital paid by companies established in the territory of 
the Member State concerned and that originating in another Member State, to be capable of being regarded as 
compatible with the Treaty provisions on the free movement of capital, the difference in treatment must concern 
situations which are not objectively comparable or be justified by overriding reasons in the general interest (…)” (ECJ, 
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X&Y AB and FII-cases324. In X&Y AB the Court examined whether a Swedish tax rule, which the 
Swedish government tried to justify by invoking the need to prevent tax avoidance (for the facts, 
see margin no. 153), was compatible with the freedom of establishment and/or the free movement 
of capital. The Court found that the rule was not compatible and in reaching that conclusion it 
applied exactly the same reasoning under both freedoms. It did the same in FII325. Moreover, like 
all Treaty exceptions, Art. 58 (1) must be construed strictly. And finally the Court stressed that 
national measures taken by virtue of Art. 58 (1) must comply with the principle of proportionality 
(see margin no. 134). Accordingly, the ECJ construes Art. 58 (1) and (3) as being no more than a 
codification in the field of capital movements of its case law (including its “rule of reason”-
doctrine) developed under the other freedoms326. 
 
134. The case Commission v. Belgium (2000) offers a good illustration that national measures 
taken pursuant to Art. 58 (1) must observe the principle of proportionality327. Belgium issued 
bonds on the Eurobond market in Deutsche Mark. A particular characteristic of Eurobond loans is 
that interest is paid gross, i.e. with no deduction of withholding tax. Belgium thus had to waive 
deduction of withholding tax. As it wished to prevent the exemption from withholding tax from 
becoming a source of tax evasion328, the terms of the bonds provided that they could not be 
offered or sold to residents of Belgium (with the exception of banks and insurance companies). 
According to the Belgian government such a restriction to the free movement of capital was not 
incompatible with the Treaty because Art. 58 (1) (b) allows Belgium to take all requisite 
measures to prevent tax evasion. In the view of the Belgian Government the prohibition of the 
acquisition of the loan securities by Belgian residents constituted the only possible measure for 
avoiding the creation of a domestic loan market with withholding tax and a Eurobond loan market 
with no withholding tax, both being accessible to individuals resident in Belgium. The ECJ 
agreed that the measure – which it found to be a restriction - was an anti-avoidance rule that 
prima facie is permitted by the Treaty. However, it held that the measure was not suitable for 
attaining the objective pursued by the Belgian government as Belgian residents can without any 
restriction acquire securities issued by other parties on the Eurobond market  which are also paid 
gross and evade Belgian tax in the same manner. In other words, the Court found that if Belgium 
wants to combat tax evasion in this field it has to do so in consistent manner by way of a measure 
that treats all situations having the same objective risks of tax evasion alike. The Court also found 
the Belgian measure to be disproportionate as it was based on a general presumption of tax 
evasion or avoidance that amounts to precluding Belgian from exercising their rights under the 
Treaty provisions on the freedom of capital (see also infra 4.3.).  
 
135. Until now, only once have tax authorities been able to successfully rely on Art. 58 (1) (b) EC 
Treaty in a tax case. In Sandoz the levy of an Austrian stamp duty on loans was at stake329. Under 
Austrian tax law the duty was levied on all written loan agreements entered into by Austrian 
residents, regardless where the lender is established or the agreement is entered into. Arguably, 

                                                                                                                                                  
15 July 2004, Lenz, C-315/02; § 27). See also: ECJ, 7 September 2004, Manninen, C-319/02, § 29 and ECJ, 6 June 
2000, Verkooijen, C-35/98, § 43.  
324 ECJ, 21 November 2002, X&Y AB, C-436/00, § 46-63 and 72. 
325 ECJ, 12 December 2006, FII Group Litigation, C-446/04, § 60. 
326 Terra, B., Wattel, B., European Tax Law, Fourth Edition, Kluwer Law International, 2005, 24; Opinion of AG Ruiz-
Colomer, D, C-376/03, § 56. 
327 ECJ, 26 September 2000, Commission v. Belgium, C-478/98, § 18 and 37-47.  
328 Although Belgian residents must declare their foreign source interest that has not been subject to withholding in 
order to have it assessed with a tax equal to the rate of withholding tax, the Belgian government feared that they would 
not report such income and evade tax altogether. 
329 ECJ, 14 October 1999, Sandoz, C-439/97, § 17-27. 
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the case thus concerns a measure without distinction (see supra margin no. 125)330. The Court 
applied a surprisingly a broad interpretation of the term “restriction of capital movement” within 
Art. 56 EC Treaty and held that the rule is likely to deter Austrians from entering into loans with 
non-residents as the Austrian rule may prevent them from enjoying a total tax exemption (i.e. 
where there is an exemption of stamp duty under the tax law of the State of the lender). However, 
the Court found that the measure was justified on the ground of the prevention of tax avoidance or 
evasion. If the tax were to be assessed only on loans entered with resident lenders indeed tax 
avoidance would be encouraged because Austrians would enter into loans with non-resident 
lenders. Since, the measure applied to all Austrian residents, regardless of the nationality of the 
parties to the agreement and of the place where the loan is entered into, it was found to pursue 
equal treatment of Austrian residents and accordingly it did not constitute an arbitrary 
discrimination on grounds of nationality within Art. 58 (3). Finally, the Court found that the 
measure satisfied the appropriateness-test mentioned before and for obvious reasons (otherwise 
the Court had to interfere in a discussion on rates) no effort was undertaken to see whether the 
measure complied with the proportionality-test (see margin no. 130).  
 
136. In short, it is submitted that while prima facie the Treaty exceptions with respect to the free 
movement of capital leave more room for Member States to prevent tax avoidance and evasion, 
ultimately the situation under the freedom of capital movement is not different from the one under 
the other Treaty freedoms. 
 
3.4.3. PREVENTION OF ABUSE (TAX AVOIDANCE):  AN “OVERRIDING REASON 
OF GENERAL INTEREST” OR AN AUTONOMOUS TREATY EXCEPTION? 
 
3.4.3.1. Overriding reasons of general interest: application in matters of direct taxation  
 
137. In addition to the exhaustive list of expressly defined Treaty exceptions, the ECJ has 
accepted under its doctrine, commonly called in literature the “rule of reason”, other justifications 
known as “overriding reasons of general interest” (also called  “imperative reasons in the public 
interest”, “compelling reasons”, ”pressing reasons” mandatory” or “imperative 
requirements”). These overriding reasons include a variety of justifications which relate to the 
protection of certain public interests of Member States and which permit Member States to justify 
measures that prima facie are not compatible with the Treaty on grounds other than those 
exhaustively listed in the Treaty, provided that such justifications enter into the scope of the 
Court’s “rule of reason”331. The scope of this “rule of reason”-doctrine is briefly explained 
hereafter. 

                                                 
330 A. Cordewener questions this classification and argues that the justification for the restriction is linked to the 
disparities between the tax systems of the Member States (Cordewener, A., The prohibition of discrimination and 
restriction within the framework of the fully integrated internal market, EU Freedoms and Taxation, I.B.F.D., 2005, 
Vanistendael, F. (editor), 28). It is not clear what the author means by this. Maybe it is a reference to the Court’s 
holding in Gilly according to which such disparities cannot constitute prohibited discriminations under the Treaty (see 
footnote under margin no. 127) and thus a criticism that the decision in Sandoz conflicts with the one in Gilly. 
However, in Sandoz, unlike in Gilly, the Court found the measure to be non-discriminatory.  
331 The Court developed its “rule of reason” first in matters concerning free movement of goods (the first case is the 
aforementioned case of Cassis de Dijon (see margin no. 125) and later in matters concerning all other freedoms. The 
development by the Court of the “rule of reason” is explained by a number of factors. First, the Cassis de Dijon case 
law shows a development in the Court’s approach in interpreting the scope of the Treaty freedoms from a 
“discrimination”-based to a “restriction”-based approach (see also supra margin no. 100 and 3.3.1). This significantly 
widened the scope of the Treaty freedoms and the potential for conflicts between national rules and the EC Treaty. The 
“rule of reason“ must be seen as a response to the criticism of Member States that because of the Court’s broad 
interpretation of the freedoms and narrow interpretation of the Treaty exceptions, it was overstepping its judiciary role 
and that as a result there was left little or no discretion to Member States to enact legislation aimed at protecting a 
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138. The extent to which overriding reasons may be invoked by Member States depends on the 
degree of harmonization of the legislation that is at stake. In Kraus the ECJ held that if a matter is 
fully harmonized under Community law, overriding reasons of public interest can no longer 
justify a national restrictive measure332. As the level of harmonization of direct tax legislation of 
Member States within the Community in very scarce, restrictive national tax rules have the 
potential of being justifiable under the Court’s “rule of reason”. Secondly, in Gebhard the Court 
made it further clear that in order to be eligible for justification under the “rule of reason” the 
national measures under scrutiny must apply in a non-discriminatory manner333. It follows that 
measures that discriminate on the basis of nationality cannot be justified on the basis of an 
overriding reason, but only on the basis of the express Treaty exceptions (see margin nos. 127-
128). However, as indicated earlier the case law of the ECJ is not very consistent on this point 
and the Court accepts that measures that discriminate on the basis of other criteria than nationality 
(indirect discrimination) as well as restrictive measures are eligible for justification under its 
“rule of reason” (see margin nos. 127-128). Thirdly, the national measure must pursue a 
legitimate objective which the Court finds to converge with the objective pursued by the Treaty 
and be justified by overriding reasons of general interest. Thus, the list of overriding reasons of 
general interest is open ended334. However, as is the case with the aforementioned express Treaty 
exceptions, overriding reasons of general interest are to be of a non-economic nature. The ECJ 
has consistently refused to accept mere budgetary reasons as overriding reasons335. Lastly, the 
measures to be justified under the “rule of reason” are exceptions to the Treaty freedoms and 
thus they must like any exception satisfy the proportionality-test, i.e. they must be appropriate and 
necessary to achieve the pursued objective and must not go beyond what is necessary to attain it 
(see margin no. 130). 
  
139. Under its traditional case law in income tax matters (I mean by that and for the reasons 
explained below (margin nos. 142-143), the ECJ’s jurisprudence apart from its judgment in 
Marks & Spencer), the Court has accepted very few justifications advanced by national 
governments and it has scaled down the scope of some of the justifications accepted earlier. As 
indicated before in relation to the Treaty based exceptions, in matters of direct taxation the Court 
has systematically rejected justifications based on adverse budgetary implications. Since under its 
“rule of reason”-doctrine budgetary reasons also do not come within the scope of the overriding 
reasons of general interest, the Court has consistently refused to include budgetary justifications 

                                                                                                                                                  
national interest. This in turn lead Member States to oppose further harmonization. With the development of the “rule 
of reason” the Court attempts to strike a reasonable balance between the Community and the national interests involved  
(Hinnekens, L., Straetmans, G., Materieelrechtelijke beginselen van Gemeenschapsrecht in directe belastingzaken, 
Europees Belastingrecht, Bruno Peeters (ed.), Larcier, 2005, 114 et seq.; Craig, P., de Burca, G., EU Law, 2nd Edition, 
Oxford University Press, 637).  
332 ECJ, 31 March 1993, Kraus, C-19/92, § 35; Lenaerts, K., Van Nuffel, P., Europees Recht in Hoofdlijnen, Maklu, 
2002, 240. Compare to the discussion sub 2.3.  
333 ECJ, 30 November 1995, Gebhard, C-55/94, § 37. 
Such followed already implicitly from Cassis de Dijon which concerned a non-discriminatory measure (Craig, P., de 
Burca, G., EU Law, 2nd Edition, Oxford University Press, 606).  
334 For an overview of overriding reasons, see Lenaerts, K., Van Nuffel, P.,  Europees Recht in Hoofdlijnen, Maklu, 
2002, 181-185 (free movement of goods); 214-216 (freedom of establishment); 240-243 (freedom of services); 246-248 
(free capital movements). 
335 In matters of social security the Court has shown some openness to budgetary arguments. In Decker it held: “It must 
be recalled that aims of a purely economic nature cannot justify a barrier to the fundamental principle of the free 
movement of goods. However, it cannot be excluded that the risk of seriously undermining the financial balance of the 
social security system may constitute an overriding reason in the general interest capable of justifying a barrier of that 
kind”. (ECJ, 28 April 1998, Decker, C-120/95, § 39). However, it found that such risk was not present in the case at 
hand. The Court has not made a similar point in matters of direct taxation although some cases (like Marks & Spencer) 
offered an opportunity to do so.  
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within such overriding reasons, even if the loss of tax revenues is caused by structured tax 
avoidance (e. g. Cadbury Schweppes) or the exploitation of tax loopholes (e.g. de Laysterie) and 
regardless how important the loss of public revenues caused by certain behaviour of taxpayers 
may be336. However, the Court has accepted the following four justifications: the effectiveness of 
fiscal supervision; the principle of territoriality; the need to preserve the coherence of the national 
tax system and the need to prevent tax avoidance and/or tax evasion. The effectiveness of fiscal 
supervision does not concern substantive rules of taxation but rather concerns rules of tax audit 
and rules of procedure and is therefore not directly relevant to this study337. The same is true for 
the principle of territoriality338.  
 
140. The need to preserve the coherence of the tax system has been invoked many times by 
national governments to justify rules that allegedly breached the fundamental Treaty freedoms. 
However, the Court has accepted it in Bachmann (1992), one of its earlier tax judgments. 
Coherence of the tax system was accepted because the purpose of the national rule in question 
was to ensure in relation to the same taxpayer and the same tax the symmetry between, on the one 
hand, taxing rights exercised over certain payments (i.c. proceeds under life insurance) and, on 
the other hand, deductions and relief granted during the period of residence (i.c. premiums)339. 
The Court requires the presence within the tax system of a single Member State of a direct link 
between the grant of a tax advantage and the charge to tax in respect of the same tax and the same 
taxpayer. After its judgment in Bachmann, the Court gave a narrow interpretation to the 

                                                 
336 See e.g. ECJ, 12 September 2006, Cadbury Schweppes, C-196/04, § 49; ECJ, 13 December 2005, Marks & Spencer, 
C-446/03, § 44; ECJ, 11 March 2004, de Laysterie du Saillant, § 61; ECJ, 18 September 2003, Bosal Holding, C-
168/01, § 42; ECJ, 26 June 2003, Skandia, C-422/01, § 53; ECJ, 12 December 2002, Lankhorst-Hohorst, C-324/00, § 
36; ECJ, 21 November 2002, X&Y AB, C-436/00,§ 50; ECJ, 3 October 2002, Danner, C-136/00, § 56; ECJ, 21 
September 1999, Saint Gobain, C-307/97, § 50, ECJ, 16 July 1998, ICI, C-264/96, § 28. In cases like Cadbury 
Schweppes; Bosal; Skandia; Danner and ICI the Court mentioned the loss of revenues or measures against the erosion 
of the national tax base (which it was not prepared to distinguish from the first ones) both under the express Treaty 
exceptions and under the overriding reasons of general interest. Such may be explained by the fact that the Court does 
not clearly indicate whether the measure concerns a discrimination or a restriction although in cases like Cadbury 
Schweppes the Court clearly characterized the national tax measure as a restriction.   
337 The need to ensure the efficiency of controls has been recognized quite early in matters of indirect taxation (see e.g. 
ECJ, 20 February 1979, Rewe Zentral, C- 120/78). It was applied later in matters of direct taxation (see e.g. ECJ, 15 
May 1997, Futura Participations, C-250/95, § 31). In many cases, however, the Court has rejected justifications based 
on the efficiency of tax audits by consistently referring the tax authorities to the Mutual Assistance Directive which 
offered – at least in the Court’s view - adequate protection to the tax authorities and less restriction to the taxpayer’s 
Treaty freedom (see e.g. ECJ, 14 February 1995, Schumacker C-279/93, § 45; ECJ, 28 October 1999, Vestergaard, C-
55/98, § 23 and 26). 
In the X&Y-case (see margin no. 153), the ECJ said that the need to prevent tax evasion and the need to ensure effective 
fiscal supervision overlap because the objective of the Swedish rule was to prevent tax evasion (ECJ, 21 November 
2002, X&Y AB, C-436/00, §60). While that may be true for certain procedural rules, rules on evidence etc. that could 
hardly be true for a substantive rule of taxation as the one at stake in X&Y. Also there is the question whether X&Y is 
not concerned with tax avoidance rather than with tax evasion.       
338 The Court recognized the principle of territoriality for the first time in Futura (ECJ, 15 May 1997, Futura 
Participations, C-250/95, § 22). The exact scope of the principle under the Court’s case law is, however, unclear (For a 
discussion, see Terra, B., Wattel, B., European Tax Law, Fourth Edition, Kluwer Law International, 2005, 130 et seq.). 
In Futura and Marks and Spencer the Court held that a Member State acts in accordance with the principle of 
territoriality “enshrined in international tax law and recognized by Community law” (apparently its own decision in 
Futura) where it taxes residents on their worldwide income and non-residents on their income sourced in a given 
Member State. However, it added that such principle (and more in particular the fact that the UK did not tax income of 
non-resident companies with no UK branch) does not justify the UK rules on group relief ((ECJ, 13 December 2005, 
Marks & Spencer, C-446/03, § 40). The principle of territoriality seems to justify different taxing rules depending upon 
whether residents or non-residents are concerned, but also this conclusion is subject to exceptions (see e.g. ECJ, 12 
June 2003, Gerritse, C-234/01, § 43 and 53; ECJ, 14 February 1995, Schumacker C-279/93, § 35-37).    
339 ECJ, 28 January 1992, Bachmann, C-204/90.  
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coherence-justification. It applied it only twice in the terms of Bachmann340 and systematically 
refused to open it up to situations where the tax system seeks coherence between the taxation of 
two different taxpayers subject to two different taxes (e.g. a shareholder and a company), whether 
such taxes are imposed by the same Member State or by different Member States341. Also, the 
ECJ held that a Member State cannot rely on the principle of coherence where the matter comes 
within the ambit of a double tax treaty with another Member State. In the Court’s view in such a 
case the strict correlation in connection to one taxpayer and one tax (coherence at Member State 
level) is shifted to another level, i.e. that of reciprocity of the distributive rules of the tax treaty 
between the two Contracting States (coherence between Member States)342. These interpretations 
significantly reduce the relevance of the justification of coherence for purposes of this study. 
However, AG’s have criticized the ECJ for giving an overly rigid and legalistic interpretation to 
the principle of cohesion. According to AG Kokott in Manninen and AG Maduro in Marks & 
Spencer the aforementioned rigid criteria are not appropriate when regard is had to the objectives 
pursued by the national tax rule343. It is not entirely clear whether the ECJ in Manninen and 
Marks & Spencer has detracted from its strict interpretation of the coherence-principle. At stake 
in Manninen was whether Finland infringed the freedom of capital movements by granting a tax 
credit to Finnish shareholders receiving Finnish dividends in such a way that economic double 
taxation on the dividends was eliminated, while it did not give such credit to Finnish shareholders 
receiving Swedish dividends. Finland argued that the Finnish rule was justified to preserve the 
cohesion of its tax system, i.e. a tax credit is granted only in so far as Finland has taxed the 
underlying profits. This cohesion would be endangered if Finland had to widen the credit to 
dividends stemming from Swedish profits which it could not tax. The ECJ first recalled its 
Bachmann-case law but then said that the need to safeguard the cohesion of the tax system must 
be examined in light of the objective pursued by the national rule. As the purpose of the Finnish 
rule is to prevent economic double taxation, the ECJ concluded: “(…) the cohesion of the tax 
system is assured as long as the correlation of the tax advantage granted in favour of the 
shareholder and the tax due by way of corporation tax is maintained. Therefore, in a case such as 
that at issue in the main proceedings, the granting to a shareholder who is fully taxable in 
Finland and who holds shares in a company established in Sweden of a tax credit calculated by 
reference to the corporation tax owed by that company in Sweden would not threathen the 
cohesion of the Finnish tax system and would constitute a measure less restrictive of the free 
movement of capital than that laid down by the Finnish tax legislation”344. In view of this 
conclusion a strong argument can be made that the Court has expanded the scope of the cohesion-
principle to tax systems of other Member States and even to different taxpayers and different 
taxes as long as the tax is imposed on the same income and the burden suffered by one taxpayer is 
equal to the advantage accrued to the other345. In Marks & Spencer AG Maduro strongly argued 
                                                 
340 In ECJ, 12 December 2006, Test Claimants Class IV ACT Group Litigation, C-374/04, § 87 and in ECJ, 25 
September 2003, Océ Vander Grinten, C-58/01, § 87.  
341 For an overview of this case law, see Terra, B., Wattel, B., European Tax Law, Fourth Edition, Kluwer Law 
International, 2005, 120 et seq..  
342 See e.g. ECJ, 11 August 1995, Wielockx, C-80/94, § 25; ECJ, 21 November 2002, X&Y AB, C-436/00, § 53. 
343 Opinion of AG Maduro, Marks & Spencer, C-446/03, 65 et seq., Opinion of AG Kokott, Manninen, C-319/02, § 49 
et seq..  
344 ECJ, 7 September 2004, Manninen, C-319/02, § 46. 
345 F. Vanistendael is a strong proponent of the view that the ECJ in Manninen expressed a “Community wide” 
coherence-principle: “The cohesion principle is a principle not only to be applied within the national territorial borders 
of each Member State, but it is to be applied throughout the fully integrated Internal Market to the tax systems of all 
Member States. When in the national tax system on the basis of economic and/or legal criteria, a direct link has been 
established between the tax benefits on one hand and the tax burdens on the other, then the Treaty, from now on, will 
oblige the Member States to apply the same or a similar link between the tax benefits granted in the domestic tax 
system and tax burdens in the system of other Member States. For the application of each national tax system in each 
Member State, the Court has established the equivalence of tax systems of other Member States, very much like it has 
established the equivalence of the legal systems of the Member States in other fields, even when the rules in the other 
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that the coherence of the UK tax system would be jeopardized if the UK had to give group relief 
for losses of overseas subsidiaries because otherwise the objectives of the system would be 
frustrated (i.e. circulation of losses within a group without creating supplementary advantages 
resulting from deduction in two States). However, the ECJ did not spend a word on the 
coherence-principle. But on the other hand it accepted the UK rule on the basis of three other 
justifications and formulated the conditions for a more proportionate restriction along the lines 
proposed by the AG (see margin no. 142).       
 
141. Of course, the justification based on the need to prevent tax avoidance or tax evasion is all 
the more relevant for this study. It is in line with the Court’s approach in non-income tax matters 
to classify national measures preventing abuse of Community law with a view to circumvent 
certain rules of national law as justifiable as overriding reasons of general interest (supra 1.3.)346.  
 
142. As observed before, in the Marks and Spencer-case the ECJ deviated from its case law in 
many respects (see supra 2.2.1.3). Amongst others, it held that a general anti-avoidance measure 
together with two other justifications pursued “legitimate objectives that are compatible with the 
Treaty and constitute overriding reasons in the public interest”347. The first justification was 
labeled “the protection of the balanced allocation of the power to tax between Member States”. 
To justify the denial to claim group relief for losses sustained by overseas subsidiaries, the UK 
government argued that:”(…) in tax matters profits and losses are two sides of the same coin and 
must be treated symmetrically in the same tax system in order to protect a balanced allocation of 
the power to impose taxes between the different Member States concerned”348. The Court 
accepted this justification in the following terms: “(…) the preservation of the allocation of the 
power to impose taxes between Member States might make it necessary to apply to the economic 
activities of companies established in one of those States only the tax rules of that State in respect 
of both profits and losses. In effect, to give companies the option to have their losses taken into 
account in the Member State in which they are established or in another Member State would 
significantly jeopardize a balanced allocation of the power to impose taxes between Member 
States, as the taxable basis would be increased in the first State and reduced in the second to the 
extent of the losses transferred349”. This position has several shortcomings. First, the ECJ seems 
to believe that there exist well defined rules (presumably of international tax law) on the 
allocation of taxing powers amongst the Member States. This is not the case. Each State uses its 
sovereign power to tax and freely organizes its tax system. If the State of residence of the parent 
company were to extend its loss relief system to losses incurred by non-resident subsidiaries, that 
State applies its own tax rules and not, like the ECJ suggests, the tax rules of the State of 
residence of the subsidiary. Secondly, contrary to what the ECJ says, where the State of residence 
of the parent permits the offsetting of losses incurred by a subsidiary, this does not necessarily 
mean that the subsidiary is no longer entitled to claim relief for that loss in the State where it is 
established. Whether in that case the State of residence of the subsidiary still allows such loss 
recovery or not and thus whether or not the tax basis of the subsidiary is affected is a matter of the 

                                                                                                                                                  
Member States are fully identical” (Vanistendael, F., Cohesion: the Phoenix Rises from its Ashes, EC Tax Review, 
2005, 218).  
346 See e.g. ECJ, 9 March 1999, Centros Ltd., C-212/97, § 32-34; ECJ, 5 October 1994, TV 10, C-23/93, § 17-26; ECJ, 
31 March 1993, Kraus, C-19/92, § 34-36; ECJ, 3 February 1993, Vereniging Veronica Omroeporganisatie, C-148/91, § 
8-15. 
ECJ, 3 December 1974, Van Binsbergen, C-33/74, § 12. 
347 ECJ, 13 December 2005, Marks & Spencer, C-446/03, § 51. 
348 ECJ, 13 December 2005, Marks & Spencer, C-446/03, § 43. 
349 ECJ, 13 December 2005, Marks & Spencer, C-446/03, § 45-46. 
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tax sovereignty of that State350. The Court’s dictum on that point is also contradicted by the 
second justification which it upheld to admit the UK group relief. This second justification is the 
danger of double loss recovery (i.e. in both Member States). Such can of course only happen if 
the State where the subsidiary is established allows loss recovery, notwithstanding the fact that 
the loss is claimed by the parent too. It is hard to reconcile the second and first justifications. 
Thirdly, the rules on cross-border loss recovery are not so much concerned with the allocation of 
taxing powers among Member States. Arguably, they are more concerned with the exercise of 
such powers by Member States. It is settled case law that Member States must exercise the taxing 
powers as allocated between them in a manner that is consistent with Community law351. The 
Court was very short on the second justification (prevention of double loss recovery): “(…) it 
must be accepted that Member States must be able to prevent that from occurring”352.  By way of 
preliminary remark it is observed that this justification has nothing to do with the prevention of 
tax avoidance and that the Court is right to distinguish it from a justification of this kind. Indeed, 
double loss recovery is the result of the mechanical functioning of the tax rules of two Member 
States which operate independently from each other. Hence, it does not come within the scope of 
the concept of illegitimate tax avoidance and abuse of Community law as developed under the 
Court’s case law (see supra 2.2.1.4)353. However, the ECJ’s position on the prevention of double 
loss recovery is not very convincing. There exist less restrictive – but admittedly more complex - 
measures than the outright denial of cross-border group relief. Indeed it is possible to allow cross-
border recovery of losses and to provide for a rule to prevent a definitive recovery of losses in 
both Member States. To that effect the group relief system in the Member State of the parent must 
provide that the profits of the subsidiary will be incorporated into the taxable income of the parent 
to the extent of the losses which the subsidiary sets off against its profits and which the parent 
also has been able to recover. Such a recapture rule is often included in double tax treaties to 
prevent double loss recovery of losses incurred by permanent establishments354. The third 
justification relates to the need to prevent tax avoidance. As indicated before the Court admitted 
the UK’s blanket refusal to offset of losses of foreign subsidiaries. It thereby deviates from its 
settled case law according to which anti-avoidance rules may restrict the exercise of the Treaty 
freedoms only if they specifically address wholly artificial arrangements that have no other 
purpose than tax avoidance. Above, I have questioned the Court’s judgment on this point (see 
margin nos. 79-80). 
 
143. “Taken together” the Court has accepted these three justifications as pursuing legitimate 
objectives compatible with the Treaty and constituting overriding reasons of general interest. This 
is the first – and so far only – time that the Court proceeded in that way. In the past, governments 
have very often put forward several justifications for discriminatory or restrictive tax rules. 
                                                 
350 Lang, M., The Marks & Spencer Case – The Open Issues Following the ECJ’s Final Word, European Taxation, 
2006, 57. 
351 This case law is settled in matters of allocation taxing powers under tax treaties with a view to prevent double 
taxation. There is no reason to limit the application of that case law to the allocation of taxing powers under tax treaties 
(ECJ, 12 May 1998, Gilly, C-336/96, § 24 et seq., ECJ, 21 September 1999, Saint Gobain, C-307/97, § 56-57, ECJ, 12 
December 2002, De Groot, C-385/00, § 93-94; ECJ, 19 January 2006, Bouanich, C-265/04, § 49-56 and ECJ, 14 
December 2006, Denkavit Internationaal, C-170/05, § 44).   
352 ECJ, 13 December 2005, Marks & Spencer, C-446/03, § 47-48. 
353 For that reason I find it hard to agree with F. Vanistendael who argues that such double loss recovery would have 
amounted to an abuse of Community law (Vanistendael, F., The ECJ at the Crossroads: Balancing Tax Sovereignity 
against the Imperatives of the Single Market, European Taxation, 2006, 416). Where the losses stem from bona fide 
commercial transactions and a group is able to set off losses at the level of the subsidiary and the parent, such is a 
consequence of disparities between the tax systems and taking advantage from the independent functioning of such 
mechanical rules does not constitute an abuse of Community law.  
354 OECD Commentary on Art. 23, § 44. 
Such a “recapture”-rule was also included in the proposed EC Directive on cross-border loss recovery (Art. 9). This 
Directive was submitted on 6 December 1990 but withdrawn on 11 December 2001. 
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However, the ECJ systematically rejected them without considering whether taken together they 
would be capable of justifying the discrimination or restriction355. The fact that the three 
justifications “taken together” are overriding reasons of general interest suggests that each 
justification considered on its own would be incapable of justifying the restriction to Marks and 
Spencer’s freedom of establishment. The Court’s decision has not improved legal certainty in this 
field356. First, as indicated before, each of the three justifications on its own is questionable. 
Second, one is left without guidance as to what drives the Court in aggregating the justifications. 
It is striking that two justifications (the protection of the balanced allocation of the power to tax 
between Member States and the prevention of double utilization of losses) are entirely (or almost 
entirely357) new ones. Both may have a wide potential to justify restrictive tax measures, also 
outside the field of cross-border recovery of losses (see infra 4.6.). Does that mean the Court will 
not accept former justifications - that failed the tests on overriding reasons of general interest - in 
combination with other justifications? This is not certain as the ECJ in Marks & Spencer was 
prepared to accept a general anti-avoidance measure which it has for several years systematically 
refused.           
 
3.4.3.2. The ECJ’s abuse-doctrine and the prevention of tax avoidance: an autonomous 
Treaty exception or an overriding reason of general interest? Discussion of the ECJ’s 
case law 
 
144. It does not clearly emerge from the ECJ’s case law whether the Court’s abuse-doctrine 
operates as an exception to the application of the Treaty or whether it is an overriding reason of 
general interest under the “rule of reason”. If it operates as a Treaty exception, it is an 
autonomous exception judicially developed by the ECJ on a basis that is separate from the 
exceptions exhaustively provided by the Treaty. Indeed, it has been concluded before that, in 
particular in matters of direct taxation, national measures designed to prevent tax avoidance and 
even tax evasion are hard to classify within the public interest-exception set forth in the Treaty 
provisions governing the relevant freedoms (see supra 3.4.2).The practical importance of this 
question is that if the Court’s abuse-doctrine operates as an exception, the economic operator 
cannot avail himself of the Treaty freedom and that logically the Court (after having examined 
first whether the economic operator objectively satisfies the substantive requirement set for 
application of the relevant Treaty freedom, see supra 3.2) should not examine any further whether 
the national anti-avoidance measure is compatible with the EC Treaty and whether it meets the 
appropriateness and proportionality-tests under Community law.The discussion on abuse of the 
Treaty then takes places within the first step of the ECJ’s decision process. If, however, the Court 

                                                 
355 For instance in de Laysterie and Skandia four justifications were put forward and none of them was retained. And in 
de Laysterie (which a reference to Gilly) it was submitted that the French exit tax on an emigrating shareholder was 
justified by the rules on the allocation of taxing powers between the former and the new State of residence. The Court 
dismissed this in the following terms: “(…) it is sufficient to note (…) that the dispute does not concern either the 
allocation of the power to tax between Member States or the right of the French authorities to tax latent increases in 
value when wishing to react to artificial transfers of tax residence, but the question whether measures adopted to that 
end comply with the requirements of the freedom of establishment” (§68). Arguably, the facts in Marks & Spencer and 
de Laysterie and Gilly and their relationship to the allocation of taxing powers differ. However, also in Marks & 
Spencer the crux of the question did not concern the allocation of taxing powers but whether the UK in exercising its 
taxing powers complies with the conditions imposed by the freedom of establishment (see margin no. 142). Thus, the 
ECJ believed that an unlimited transfer of foreign losses to the UK parent is not required to respect the Treaty freedom, 
but that an outright refusal of such transfer to the effect that losses are recovered nowhere in the Community is not in 
line with the freedom.  
356 Isenbaert, M. , Valjemark, C., M&S Judgment: the ECJ caught between a rock and a hard place, EC Tax Review, 
2006, 15; Lang, M., The Marks & Spencer Case – The Open Issues Following the ECJ’s Final Word, European 
Taxation, 2006, 59. 
357 See the argument on the allocation of taxing powers made in de Laysterie (see footnote under margin no. 143).  
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characterizes the need to prevent circumvention of national (tax) law by Community nationals 
exercising their Treaty freedoms as an overriding reason of general interest under the “rule of 
reason”, such supposes that the economic operator is entitled to Treaty protection and that the 
Court considers the national measure as a justified restriction of the operator’s rights under the 
Treaty. This in turn requires the Court to conduct an appropriateness and proportionality-test. In 
such case the discussion on abuse takes place within the third step of the ECJ’s decision process. 
 
3.4.3.2.1. The case law in non-income tax matters 
 
145. The Court’s holding in Kefalas according to which an economic operator should not 
improperly or fraudulently take advantage of Community law with reference to its case law in 
Van Binsbergen, Leclerc, Lair, General Milk Products and Paletta (see footnotes under margin 
no. 5), seems to suggest that in case of improper recourse to Community law, the economic 
operator is to be denied access to Community law and thus that where Treaty freedoms are 
exercised improperly with a view to circumvent a provision of national law, the economic 
operator is to be refused access to the Treaty358. However, for purposes of determining whether 
the improper exercise of a Treaty freedom to circumvent national law operates as an outright 
exception, a reference to General Milk Products, Lair and Paletta is not appropriate as these 
cases do not concern the use of a Treaty freedom to circumvent a provision of national law (but 
abuse of Secondary Community law) and the Kefalas-case itself is not concerned with this issue 
either as it concerns a question of abuse of a subjective right derived from secondary Community 
law  (i. e. an unreasonable exercise of such right) rather than a case of circumvention of national 
law (see margin no. 22).  
 
146. So it is more appropriate to analyze the Court’s case law regarding the application of 
national measures designed to prevent circumvention of national law under the cover of the 
exercise of a Treaty freedom and in the first place the judgments in Van Binsbergen and Leclerc 
which are at the origin of the Court’s abuse-doctrine. Van Binsbergen is the first case in which the 
ECJ permitted a derogation from the Treaty provisions (i.c. the freedom to provide services) on 
the ground of the prevention of circumvention of national law (for the facts, see footnote under 
margin no. 10). The Court held that “A Member State cannot be denied the right to take measures 
to prevent the exercise by a person providing services whose activity is entirely or principally 
directed towards its territory of the freedom guaranteed by Article 59 (now Art. 49, LDB) for the 
purposes of avoiding the professional rules of conduct which would be applicable to him if he 
were established within that State (…)”359.  Some authors believe that by this dictum the ECJ 
developed an autonomous exception to the Treaty360. However, one must admit that at two 
occasions the Court observes that the prevention of circumvention of national law is in the nature 
of an overriding reason of general interest and that it ultimately concludes that the Dutch rule is 
disproportionate361. I therefore believe that Van Binsbergen does not stand for the proposition that 
                                                 
358 ECJ, 12 May 1998, Kefalas, C-367/96, § 20.  
359 ECJ, 3 December 1974, Van Binsbergen, C-33/74, § 13.  
360 Weber, D., Tax Avoidance and the EC Treaty Freedoms, A Study of the Limitations under European Law to the 
Prevention of Tax Avoidance, Eucotax, Kluwer Law International, 2005, 163. The author, admits, however, that the 
Court also refers to overriding reasons of general interest. 
361 In § 12 the Court observes that “taking into account the particular nature of the services to be provided, specific 
requirements imposed on the person providing the service cannot be considered incompatible with the treaty where 
they have as their purpose the application of professional rules justified by the general good, in particular rules 
relating to organization, qualifications, professional ethics, supervision and liability which are binding on any person 
established in the State in which the service is provided, where the person providing the service would escape from the 
ambit of those rules being established in another Member State”. I read the reference to the “general good” as a 
reference to “overriding reasons of general interest”. There is a somewhat similar statement in § 14. In § 15 and § 16 
the ECJ then concludes that there is no justification for the restriction on the freedom because it turns out that the 
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the prevention of abuse of Community law is an autonomous Treaty exception362. However, the 
outcome of the Leclerc-case seems to be different. As discussed earlier, the case concerns a 
French law which required publishers of books to fix the retail price and retailers to apply that 
price (see margin no. 19). The ECJ found the French rule to be a measure equivalent to a 
quantitative restriction on importation that infringed Art. 28 EC Treaty to the extent that it applied 
to books imported into France from another Member State. However, the Court made a proviso 
for the case “where it is established that the books in question were exported for the sole purpose 
of re-importation in order to circumvent legislation of the type at issue” 363. Saying that in those 
circumstances the French rule is not a quantitative import restriction amounts to allowing an 
exception to the Treaty on grounds of abuse of the Treaty. There was a discussion on the 
justification of the French rule (§28-29), but the carve out which the ECJ made on grounds of 
abuse was discussed wholly separately from this justification (§27). More recently, the Court took 
a similar view in Milk Marque (exportation from the UK to another Member State of dairy 
products followed by re-importation to circumvent UK competition rules) without any discussion 
on justification364. In the Bouchoucha-case the ECJ also seems to follow the exception-approach. 
France refused Mr. Bouchoucha, a French national who obtained a certificate of osteopathy in the 
UK that did, however, not qualify him as doctor, to practice as an osteopath in France because 
under the French Public Health Code only qualified doctors may practice osteopathy in France. 
The Court observed that the matter was not harmonized in the Community and that the diploma 
of Mr. Bouchoucha did not enjoy mutual recognition. It recognized the legitimate interest of 
France to prevent its nationals from attempting by means of the freedom of establishment to avoid 
the application of their domestic laws on vocational training365. As a result Mr. Bouchoucha was 
denied the right to establish himself in France and such denial was not based on the public health-
exception provided for in Art. 46 of the EC Treaty366. Of course, the Court may have come to the 
same conclusion if it had held that the measure was a restriction that was justified on grounds of 
consumer protection, which it has recognized as an overriding reason of general interest in other 
cases involving the freedom of establishment367. In such a case the Court would presumably have 
found that the measure was appropriate and proportional to the objective pursued as in such a 
sensitive matter as public health care it is hard to see what other as specific but less restrictive 
measure can be imposed without endangering the health of the patients. 
  
                                                                                                                                                  
provision of the relevant service is not subject to any sort of qualification or professional regulation in the Netherlands 
and that the requirement of habitual residence is fixed by reference to Dutch territory making the provision of cross-
border services impossible. Less restrictive measures (such as choosing an address in the Netherlands) can ensure the 
proper administration of justice (§ 17).  
362 Concurring: Lenaerts, K., Van Nuffel, P., Europees Recht in Hoofdlijnen, Maklu, 2002, 240.  
Contra (but admitting that the case law is unclear): Ensing Sorensen, K., Abuse of Rights in Community Law: A 
Principle of Substance or Merely Rhetoric?, Common Market Law Review, 2006, 430 and 432. Also contra (but 
referring to cases where the Court applied the autonomous treaty exception-approach as well as the “rule of reason”-
doctrine!): Kapteyn, P., VerLoren van Themaat, P., Introduction to the Law of the European Communities, Kluwer Law 
International, 3rd edition, 1998, 724.  
AG Geelhoed on the other hand expressed the view that only where the national rule is justified by overriding reasons 
of general interest may the ECJ deny Treaty protection (Opinion of AG Geelhoed, Akrich, C-109/01, § 105).  
363 ECJ, 10 January 1985, Leclerc, C-229/83, § 27. 
364 ECJ, 9 September 2003, Milk Marque, C-137/00, § 115-117. 
365 ECJ, 3 October 1990, Bouchoucha, C-61/89, § 11-16. 
The absence of harmonization within the Community distinguishes this case from Knoors (see footnote under margin 
no. 41). For that reason it is hard to classify the Knoors-case within the autonomous treaty exceptions or the overriding 
reasons 
366 Obviously, prima facie it is not easy to bring the French rule under the public health-exception because it applies 
essentially to persons carrying contagious diseases and the like. However, as AG Slynn in Commission v. France (C-
96/85, § 6) observed this exception may also allow restrictions to work in the medical sector if required to protect the 
patients’ health. 
367 Lenaerts, K., Van Nuffel, P., Europees Recht in Hoofdlijnen, Maklu, 2002, 240 and the case law quoted there. 
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147. These cases must be distinguished from the broadcasting-cases Veronica and TV10, 
discussed earlier (see margin no. 18 and 40). There the Court did not follow the exception-
approach but implicitly qualified the national measure as a restriction justified by overriding 
reasons of general interest. The ECJ did not question the qualification by the Dutch Court that the 
measure amounted to a restriction of the freedom to provide services but immediately analyzed 
the purpose of the Dutch rule. It found that the rule aimed at establishing a pluralistic and non-
commercial broadcasting system that formed part of a cultural policy intended to safeguard the 
freedom of expression of the various social, cultural, religious and philosophical movements in 
the Netherlands which the AG in VT4 called “national rules aimed at protecting important legal 
values which are also recognized under Community law”368. The ECJ expressly stated that such 
cultural policy objectives are “objectives relating to the public interest” which a Member State 
may legitimately pursue and found that the Dutch rule contributed (“was necessary”) to the 
attainment of those objectives369. The Court concluded in Veronica that: “the Netherlands 
legislation at issue has the specific effect (…) of ensuring that those organizations cannot 
improperly evade the obligations deriving from the national legislation concerning the pluralistic 
and non-commercial content of programmes”. This finding apparently satisfied the ECJ and it did 
not undertake any further examination whether the Dutch rule met the principle of 
proportionality370. Also, in the aforementioned Kraus-case, the Court expressly recognized the 
right of a Member State to enact legislation designed to prevent Community nationals from 
abusing the Treaty freedoms in a manner contrary to that State’s legitimate interest as being a 
“pressing reason of public interest” after having found that the legislation at stake restricted the 
exercise of the freedoms371. 
 
148. In Centros the ECJ adopted a two-prong approach. The Court first examined whether by 
setting up a company in the UK and subsequently opening a branch in Denmark with the avowed 
purpose of circumventing the capital requirements set by Danish company law, the Danish 
nationals abused their freedom of establishment. After having found that this was not the case and 
that the refusal to register the branch and allow it to do business in Denmark amounted to a 
restriction of the Treaty freedom, the ECJ analyzed whether such restriction was justified on 
overriding grounds of general interest (see margin no. 42)372. On the other hand in Inspire Art, 
where the facts and the purpose of the parties were similar to those in Centros373, the Court did 
                                                 
368 Opinion of AG Lenz, VT4, C-56/96, § 38. 
369 ECJ, 5 October 1994, TV 10, C-23/93, § 17-26; ECJ, 3 February 1993, Vereniging Veronica Omroeporganisatie, C-
148/91, § 8-15. 
370 Some authors argue that in TV10 the Court did not apply a proportionality-test at all (Weber, D., Tax Avoidance and 
the EC Treaty Freedoms, A Study of the Limitations under European Law to the Prevention of Tax Avoidance, Eucotax, 
Kluwer Law International, 2005, 222-223).Others argue that in Veronica and TV10 the ECJ did not make use of its 
“rule of reason”- doctrine but applied the abuse doctrine as an autonomous treaty exception and that this explains why 
it did not apply a proportionality-test (Tison, M., De Interne Markt voor Bank-en Beleggingsdiensten, Een 
rechtsvergelijkende juridische analyse van de wederzijdse erkenning als techniek van marktunificatie in de Europese 
interne markt, Intersentia Rechtswetenschappen, Antwerpen-Groningen, 1999, 292).  
In my view also in TV 10 the ECJ applied a partial proportionality-test under the “rule of reason”. The ECJ referred to 
its judgment in Veronica (§18 of the TV10-judgment) and in Veronica (§13) it found the measure to have “the specific 
effect (…) of ensuring that those organizations cannot improperly evade the obligations deriving from the national 
legislation concerning the pluralistic and non-commercial content of programmes” and (§15) “those prohibitions are 
necessary in order to ensure the pluralistic and non-commercial character of the audio-visual system introduced by 
that legislation”. 
371 ECJ, 31 March 1993, Kraus, C-19/92, § 32-36. 
372 ECJ, 9 March 1999, Centros Ltd., C-212/97, § 23-38. 
373 There is, however, a factual difference that may explain the different defenses of the Danish and Dutch 
governments. In Centros, the Danish authorities refused to register the Danish branch and thus prevented the UK 
company from exercising its right of secondary establishment. In Inspire Art, the Dutch authorities did not refuse to 
register the branch but imposed disclosure obligations on the branch and attached several legal consequences to its 
registration as such. Thus the right of secondary establishment was only restricted. 
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not follow this two-prong approach. There is no separate examination of whether the parties had 
abused their right of secondary establishment. The Court found that the Dutch measures restricted 
the freedom of establishment and the question whether such measures were justified to prevent 
the circumvention of the requirements set by Dutch company law were discussed when the Court 
examined the presence of overriding reasons of general interest374.  
 
149. It follows that the different approaches of the ECJ are to be explained by the way in which 
the national Courts phrase the questions referred to the ECJ and the way in which the parties 
organize their defense.  
 
3.4.3.2.2. The case law in income tax matters 
 
150. In most cases of direct taxation involving the exercise of Treaty freedoms, the question 
whether there is an abuse of Community law has been addressed in connection to the justification 
for the enactment of the anti-avoidance rule. This is explained by the fact that the issue is 
discussed at the time the Court had found the national rule to restrict the taxpayer’s Treaty 
freedoms and the national government tried to justify the national rule under the Court’s “rule of 
reason”-doctrine and invoked the need to prevent tax avoidance or tax evasion as a justification. 
Moreover, most of the cases where the issue has come up did not involve structured tax avoidance 
(i.e. Marks & Spencer, Lankhorst-Hohorst, Metalgesellschaft and ICI). Those cases concern 
Community nationals which believed that the exercise of their Treaty freedom was restricted by a 
rule of national tax law and asked the Court to set aside such national rule on grounds of 
infringement of the EC Treaty.  Arguably the de Laysterie-case involves the exploiting of 
disparities in the tax laws of Belgium and France on capital gains but the case does not include 
any indication that the French national established himself in Belgium with a view to sell his 
French shares when he was a Belgian resident and to enjoy the capital gains exemption provided 
under Belgian law, nor that after doing so he would return to France. 
 
151. In only two cases did the national Courts raise the question whether the taxpayer’s conduct 
amounted to an abuse of Community law, i.e. in Cadbury Schweppes (2006) and in X&Y 
(2002)375. In those cases the ECJ was forced to follow a two prong-approach like it did in 
Centros. This is because the questions were raised in a well determined order. First, the national 
Court requested the ECJ to determine whether the taxpayer’s conduct was an abuse of 
Community law. If the answer to that question was negative it requested the ECJ to determine 
whether the national rule was incompatible with the EC Treaty and, if so, whether it was 
justifiable under the “rule of reason”. In the course of the debate on the justification, the national 
government argued that the national rule was enacted to prevent tax avoidance or tax evasion376.  
 
152. In Cadbury Schweppes the Court did not thoroughly analyze whether Cadbury Schweppes 
abused its freedom of establishment by incorporating the CFC’s in Ireland, but merely recalled its 
case law according to which tax jurisdiction shopping in itself does not entail an abuse of the 
freedom. The question of abuse (i.e. whether there is a wholly artificial tax driven arrangement) 
was addressed later when the Court examined the justification advanced by the UK government 

                                                 
374 ECJ, 30 September 2003, Kamer van Koophandel en Fabrieken voor Amsterdam v. Inspire Art, C-167/01, § 106-
143. 
375 ECJ, 12 September 2006, Cadbury Schweppes, C-196/04, § 23-24; ECJ, 21 November 2002, X&Y AB, C-436/00, § 
26, 40 and 60.  
376 As far as X&Y AB is concerned, it is more correct to say that it was the Swedish government that organized its 
defense in this way as the national Court only raised the general question whether the Swedish rule infringed, inter alia, 
Art. 43 EC Treaty. 
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that the CFC-Legislation is designed to prevent tax avoidance (i.e. artificial profit shifting). 
Above I have submitted that the concepts of abuse of Community law to circumvent national tax 
law and of illegitimate tax avoidance coincide and that therefore the Court could have reached the 
same conclusions as to the circumstances in which Cadbury Schweppes acted abusively if it had 
examined from the outset whether the incorporation of the CFC’s amounted to an abuse of the 
freedom of establishment (see margin no. 169 and footnote). 
 
153. In X&Y the Swedish government claimed in the first place that there were strong indications 
that the contemplated transfer of shares involved a risk of tax evasion (not tax avoidance!, LDB) 
as it appeared from a prior ruling request filed by the taxpayers that the transfer of shares was tax 
driven377. The Swedish government, with reference to the Centros-judgment, argued that it was 
entitled to take measures to prevent Swedish nationals to circumvent Swedish tax law under the 
cover of the Treaty freedoms. The ECJ agreed in principle but in the end dismissed the assertion 
in light of the facts of the case. It found that the Swedish rule excludes categorically and generally 
any type A or B share transfer from the benefit of the tax deferral and that accordingly it does not 
allow a national Court to make a case-by-case analysis of whether there was an abuse of the 
freedom of establishment in light of the objectives pursued by that freedom. It added that type A 
and B share transfers are excluded from the tax benefit on the ground that the transfer is made to a 
company based in another Member State or – like in the case at hand - to a Swedish company 
controlled by such a company. Such criterion directly relates to the exercise of the right of 
establishment and can therefore, according to the ECJ, not in itself constitute an abuse of the right 
of establishment. Thus, the ECJ found that no abuse had been proven and the principle discussion 
of whether there was abuse was intertwined with a discussion on whether the anti-avoidance 
measure was proportionate. Next, the Court found that the right of establishment of the Belgian 
company (Y NV) that controlled the Swedish transferee company (Z AB) was restricted as the 
transferors are deprived of a cash advantage by reason of the fact that the parent company of the 
transferee company is situated in another Member State378. It then turned to the question whether 
this restriction was justified under its “rule of reason”-doctrine. Quite logically in view of its 
earlier observations it found that the Swedish rule was not specifically designed to exclude from 
the tax advantage purely artificial schemes set up to circumvent Swedish tax law but concerned 
generally any situation in which for whatever reason a transfer of shares is made to a company 
established in another Member State or to a Swedish company that is controlled by such a 
company. The Court, following the qualification of tax evasion given by the Swedish authorities 
to the share transfer, found the Swedish rule to be based on a general presumption of “tax evasion 

                                                 
377 The facts of the case are as follows. Under Swedish law transfers of shares in a Swedish company by Swedish 
residents at less than market value enjoy a tax deferral if they are made to a Swedish company in which the transferor 
holds (in)directly a shareholding (type C-transfers). Transfers of such shares do not enjoy such deferral if made to a 
foreign legal person in which the transferor holds (in)directly a shareholding (type A-transfers) or to a Swedish 
company in which such foreign legal person holds (in)directly a shareholding (type B-transfers). The Swedish 
government explained that the purpose of this rule is to ensure that the transferor is actually taxed in Sweden on latent 
capital gains in particular if the transfer is made prior to his definitive move abroad. 
The transferors in this case had the intention to carry out a type B-transfer and transfer their shares in a Swedish 
company X AB (which they held together with an unrelated Maltese company) to another Swedish company Z AB. Z 
AB was a wholly-owned subsidiary of Y NV, a Belgian company, owned by the Swedish transferors. As the tax 
deferral was denied they claimed that their freedom of establishment was infringed as transfers of type C (i.e. to a 
Swedish company controlled by Swedes) enjoy a tax deferral (ECJ, 21 November 2002, X&Y AB, C-436/00, § 30-65).     
378 For type A-transfers, the Court distinguished between the case where the freedom of establishment is at stake 
(controlling shareholding in the company based in the other Member State) and where the free movement of capital is 
at stake (other shareholdings). The Court found the Swedish rule to be a restriction of both freedoms and where the 
freedom of capital movement is at stake, the ECJ concluded that notwithstanding the provisions of Art. 58 EC Treaty 
(see margin no. 133), the Swedish rule continues to be a restriction which the Swedish authorities failed to justify (ECJ, 
21 November 2002, X&Y AB, C-436/00, § 66-72). 
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or tax fraud” – the Court does not seem to appreciate that such terms are synonymous (see margin 
no. 61) – that compromised the exercise of the right of establishment. 
 
154. In summary, also in tax matters, the different approaches of the ECJ seem to be explained by 
the way in which the national Courts phrase the questions referred to the ECJ and the way in 
which the parties organize their defense. 
 
3.4.3.2.3. Position 
 
155. It may be argued that where a tax avoider is found to have abused the Treaty he should be 
denied Treaty protection under an autonomous exception. It is then only logical that the ECJ does 
not consider any longer whether the national rule complies with Community law and the taxpayer 
should have no right to claim the benefit of principles of Community law such as the principle of 
proportionality379. On the other hand, there are in my view a number of reasons why the ECJ 
should as much as possible avoid the application of an autonomous treaty exception in matters of 
direct taxation and consider whether the national anti-avoidance measure observes Community 
law. First, where recourse is had to Treaty freedom to circumvent national tax law, the prevention 
of tax avoidance is a matter of public interest of each Member State (see supra 2.3.). It thus makes 
more sense to consider the prevention of tax avoidance under “the rule of reason”. Secondly, tax 
administrations in Member States prevent tax avoidance by means of national concepts of abuse 
and national anti-avoidance measures. The foregoing discussions show how divergent the 
perception of abuse may be from an angle of national law and of Community law. Community 
law puts an important number of requirements to national anti-avoidance measures in tax matters 
(see infra 4). To ensure the primacy and uniform application of Community law, the ECJ should 
consider whether the national measure complies with Community law. Thirdly, where a taxpayer 
is denied protection under the Treaty by virtue of a national anti-avoidance measure, such 
taxpayer should be placed in the same position as if he had not exercised his rights under the 
Treaty and thus he should not be subject to a heavier tax burden than the one assumed by the 
taxpayer operating domestically (equality of taxpayers). To find out whether that is the case the 
ECJ should scrutinize the effects of the domestic anti-avoidance measure and see whether it does 
not reach beyond what is necessary to achieve its objectives. Therefore I submit that, except in 
cases of fraud, the Court should as a matter of principle not apply its abuse-doctrine as an 
autonomous Treaty exception or, if it does, it should always consider the national measure and its 
effects so that the rights of the taxpayer are optimally protected from a point of view of 
Community law.   
 
So far the practice of the ECJ seems to be in line with this submission. In the X&Y AB-case the 
ECJ considered whether the national anti-avoidance rule observed the principle of proportionality 
already at the first stage of its decision process where it examined whether there was an abuse of 

                                                 
379 D. Weber argues that the ECJ should preferably apply the exception-approach (Weber, D., Tax Avoidance and the 
EC Treaty Freedoms, A Study of the Limitations under European Law to the Prevention of Tax Avoidance, Eucotax, 
Kluwer Law International, 2005, 166). He advances two reasons. First, abuse of Community law may be a general 
principle of Community law and therefore not justifiable as a overriding reason of public interest of a Member State. 
Secondly, the need to prevent abuse requires, unlike other justifications under the “rule of reason”, proof of the party’s 
subjective intentions. These reasons do not sound convincing. First, in matters of direct taxation involving use of Treaty 
freedoms, the abuse-concept is arguably not a general principle of Community law. Rather the prevention of tax 
avoidance is still a matter of public interest of each Member State (see supra 2.3). Secondly, the fact that the prevention 
of tax avoidance needs more proof than the other overriding reason does not allow to exclude such justification from 
the overriding reasons of general interest. 
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Community law as alleged by the Swedish government (see margin no. 153)380. When answering 
the question whether Cadbury Schweppes acted abusively by setting up CFC’s in Ireland the ECJ 
limited itself to recall its existing case law on what does not constitute abuse (illegitimate tax 
avoidance) and then thoroughy examined that question in connection to the effects of the UK rule 
(see margin no. 152). Accordingly, if the ECJ continues to follow this approach rigorously it 
makes no difference for the protection of the rights of the taxpayer under Community law 
whether it construes the concept of illegitimate tax avoidance as an autonomous Treaty exception 
(first step of the decision tree) or as falling within the scope of its “rule of reason” (third step of 
the decision tree).     
 
156 The problem is, however, much more acute at the level of the national Courts. National 
Courts may all too easily apply their national concepts of abuse to determine the existence of tax 
avoidance or evasion in matters where taxpayers have exercised their Treaty freedoms and 
disregard the implications of Community law and hence deny taxpayers protection of the Treaty 
on questionable grounds. The Belgian Supreme Court decision in Transworld Commodites 
(discussed sub margin no. 275) and a decision of the Dutch Hoge Raad illustrate this point 
clearly. The facts of the case decided by the Dutch Hoge Raad (with no reference to the ECJ) 
were as follows. A Dutch company converted equity into shareholder’s debt by distributing 
dividends, which the shareholders (Dutch Antilles residents) did not collect. The company paid 
interest on the shareholders debt. The Dutch tax authorities found that there was no business 
purpose for the loan and that the object and purpose of the rule on interest deduction would be 
frustrated if the deduction would have been admitted. Consequently the deduction was disallowed 
under the “fraus legis”-doctrine (see Part Two, margin no. 239). The deduction would, however, 
have been admitted had the lender paid a “reasonable amount of tax” (estimated according to 
Dutch standards) on the interest in the Netherlands. The tax authorities did not regard the 3% 
Antilles tax as reasonable. The taxpayer argued that the assessment violated the freedom of 
capital movements between Member States and third States and the principle of proportionality. 
In his opinion to the Hoge Raad the AG applied the three step approach (see margin no. 91)381. 
First, he found the scheme to be a wholly artificial tax avoidance arrangement and an abuse of the 
free movement of capital. However, he expressly refused to deny the taxpayer access to the 
Treaty on this ground. Next he found the Dutch measure to restrict the free movement of capital. 
Finally, applying the “rule of reason”-doctrine he concluded that the restriction was justified on 
grounds of prevention of tax avoidance and that the Dutch measure was appropriate to achieving 
that objective (avoidance of artificial profit shifting). However, notwithstanding the finding that 
the “fraus legis”-doctrine had adequately proven abuse in this individual case, the AG believed 
that it had a disproportionate consequence as it did not take into account the Antilles tax imposed 
on the interest. As a result the taxpayer was discriminated against the taxpayer that would have 
set up a similar but purely domestic scheme. The latter would have been able to deduct all interest 
since the Dutch lender would have been taxed at 35% on the interest. The AG proposed to 
partially admit the deduction so that the taxpayer did not pay more than 35% tax in aggregate 
(Netherlands (32%) and Netherlands Antilles (3%))382. The Hoge Raad unfortunately did not deal 
with the issue. It denied the taxpayer treaty protection altogether (i.e. in step one of the decision 
process). The interesting question is whether the ECJ would have dealt with all the subtleties of 
the proportionality-test if it had decided the case under an autonomous Treaty exception for abuse 
of the freedom.  
                                                 
380 It has been observed earlier that in Cadbury Schweppes the ECJ could have handed down a judgment with a similar 
conclusion also if it had assessed whether the UK rule satisfied the proportionality-test at step one of the decision 
process (see margin no. 61 and footnote).  
381 Opinion of AG Wattel, Hoge Raad, 23 January 2004, BNB, 2004/142c.  
382 For further discussion, see Weber, D., Tax Avoidance and the EC Treaty Freedoms, A Study of the Limitations under 
European Law to the Prevention of Tax Avoidance, Eucotax, Kluwer Law International, 2005, 228-229. 
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157. The decision of the Dutch Hoge Raad is controversial. First, it turned a matter of tax 
avoidance (according to my understanding “fraus legis” has nothing to do with tax evasion) 
without any explanation into a matter of tax evasion. And secondly, it concluded on that ground 
and with reference to the ECJ’s case law in Kefalas, Emsland Stärke and TV10 that a tax avoider 
and abuser of Community law should not have access to the Treaty. None of these three decisions 
supports the Court’s position. As indicated above, Kefalas and Emsland Stärke do not deal with 
abuse of Treaty freedoms but with abuse of secondary Community law and are thus not relevant 
and TV10 arguably supports the opposite position that abuse of Treaty freedoms is to be decided 
under the “rule of reason” rather than as an autonomous Treaty exception (see margin nos. 145-
146). It is true that in case of fraud an economic operator is to be denied protection of Community 
law unconditionally (see margin no. 16). However, in tax matters the term “tax evasion” (apart 
from clear cases of use of forged documents and non-reporting of income) is not a universal 
concept in the Community. The Hoge Raad does not explain why, unlike the tax authorities and 
the AG, it considers the case (fully disclosed to the tax authorities !) as being a case of tax 
fraud383. In particular in case of sham or matters of extreme tax planning views may differ 
whether there is tax evasion or tax avoidance.The Belgian Supreme Court’s decision in 
Transworld Commodities illustrates that national Courts may uphold sham in schemes involving 
exercise of Treaty freedoms on grounds that are very questionable from a perspective of 
Community law (see infra margin no. 275). National Courts, and in particular those adjudicating 
cases in last instance, should as much as possible refer cases involving alleged abuses of 
Community law (even where national tax authorities claim the scheme to involve tax evasion) to 
the ECJ for prior ruling384. May the ECJ’s judgments on the liability of national Courts for 
damages caused by misinterpretation of Community law (Köbler and Traghetti, see supra 1.3) be 
a warning.      
 
4. REQUIREMENTS SET BY ECJ CASE LAW TO NATIONAL ANTI-
AVOIDANCE MEASURES IN INCOME TAX MATTERS 
 
158. As income tax law is (apart from the matters governed by direct taxation Directives) not 
harmonized within the Community, it is for the Member States to enact legislation to prevent tax 
avoidance385. However, the ECJ has repeatedly held that although direct taxation falls within the 
competence of the Member States, they must nonetheless exercise such competence consistently 
with Community law (see footnote under margin no. 3). Accordingly, national anti-avoidance 
measures in direct taxation, like any other national rule of direct taxation, must respect the 
standards imposed by Community law. Like in non-income tax matters, national rules preventing 
tax avoidance effected under the cover of Community law must not detract from the full effect 
and uniform application of Community law, nor compromise the objectives pursued by the 
relevant provisions of Community law (see supra 1.3). Hereafter, I have attempted to summarize 
on the basis of the ECJ’s case law which conditions national anti-avoidance measures in direct 
taxation must observe to be Community law-proof.  
 

                                                 
383 “Nu in cassatie ervan moet worden uitgegaan dat de omzetting geen enkel zakelijk doel dient en daaruit volgt dat de 
ontzegging van de in geding zijnde rente-aftrek geen ander kapitaalverkeer raakt dan de uitsluitend en rechtstreeks met 
de belastingontduiking verband houdende kapitaalbeweging ,faalt het beroep dat het middel doet op het EG-Verdrag”. 
384 Hinnekens, L., Basis and scope of public interest justification of national tax measures infringing fundamental 
Treaty freedoms, EU Freedoms and Taxation, I.B.F.D., 2005, Vanistendael, F. (editor), 96; Meeusen, G., note under 
Hoge Raad 23 January 2004, BNB, 2004/142c. 
385 Even under the Parent/Subsidiary, Merger and Interest and Royalty Directive, the right to combat abuse of the 
Directives is conferred to the Member States (see infra 5.4.). 
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4.1. Proof of illegitimate tax avoidance 
 
159. The burden of proof that there is tax avoidance lies with the tax authorities of the Member 
State alleging that its national law is improperly circumvented under the cover of a fundamental 
Treaty freedom or that a tax benefit is claimed improperly under a Directive (compare to margin 
no. 10). In that respect the national rule or judicial doctrine on which the tax authorities of that 
Member State rely to deny the benefit of Community law will have to respect the principles 
emerging from the ECJ’s case law on illegitimate tax avoidance and abuse of Community law 
(see supra 2.2.1.4). This means that this measure should apply the objective and subjective tests 
of the doctrine of abuse and illegitimate tax avoidance developed in the Emsland Stärke, Halifax 
and Cadbury Schweppes-judgments.  
 
4.2. Anti-avoidance rules applicable in individual cases 
 
160. In the Leur-Bloem-case (1997) the ECJ held that “(…) in order to determine whether the 
planned operation has such an objective (i.e. tax evasion or tax avoidance, LDB), the competent 
authorities cannot confine themselves to applying predetermined general criteria but must subject 
each particular case to a general examination”386. Similarly, in X&Y AB  the Court said: “(…) the 
national courts may, case by case, take account – on the basis of objective evidence – of abuse or 
fraudulent conduct on the part of the persons concerned in order, where appropriate, to deny 
them the benefit of the provisions of Community law on which they seek to rely, but they must 
nevertheless assess such conduct in the light of the objectives pursued by the Treaty” (with 
reference to Centros, § 25, LDB)387. It follows from this case law – and a contrario from the 
various judgments discussed hereafter sub 4.3 – that anti-avoidance rules and judicially developed 
doctrines that are applied on a case-by-case basis are in accordance with Community law, 
provided that they provide for the objective and subjective test referred to sub 4.1..  
 
161. Judicially developed anti-avoidance doctrines will usually have little difficulty to be in 
conformity with the requirements of Community law as they are always applied on a case-by-case 
basis and typically use this double test388. However, also statutorily enacted general anti-
avoidance rules are Community law-proof provided that they make use of the objective and 
subjective test in individual cases. The Court’s judgment in the aforementioned (non tax case) of 
Diamantis makes this clear. The defendant in this case relied on Art. 281 of the Greek Civil Code 
to ward off a claim made by Mr. Diamantis under the Second Company Law Directive to 
invalidate a capital increase (see margin no. 22). Art. 281 of the Greek Civil Code is a general 
provision preventing abuse of law in any field of the law389. The ECJ accepted the application of 
the national anti-abuse rule for purposes of establishing abuse of Community law because the rule 
permitted in the individual case of Mr. Diamantis to establish on the basis of objective 
circumstances that he had the intention (subjective element) to claim an advantage under the 

                                                 
386 ECJ, 17 July 1997, Leur-Bloem, C-28/95, § 41. 
387 ECJ, 21 November 2002, X&Y AB, C-436/00, § 42. 
The reference to Centros (and the resulting reference to objective circumstances only) in a decision of 2002 (i.e. two 
years after Emsland Stärke) is unfortunate. 
388 However, not all judicial anti-avoidance doctrines and statutory rules require proof of a subjective intention on the 
part of the taxpayer (Zimmer, F., Form and Substance in Tax Law, General Report, Cah. Dr. F. Int., Vol. LXXXVIIa, 
IFA 2002 Oslo Congress, Kluwer, 2002, 45). 
The AG in his opinion to the Hoge Raad concluded that the Dutch “fraus legis”-doctrine as applied in that particular 
case had adequately proven abuse see margin no. 156).  
389 Art. 281 Greek Civil Code: “The exercise of a right is prohibited where it manifestly exceeds the bounds of good 
faith, morality or the economic or social purpose of that right”. 
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Directive that frustrated the objectives of the Directive in the given circumstances (objective 
element)390. 
 
4.3. General irrebuttable presumptions of tax avoidance 
 
162. The Court’s decision in Leur-Bloem (1997) should again be the starting point of the 
discussion. The case concerns the claim of a tax relief under Secondary Community law (Merger 
Directive). It was refused under the Dutch statute implementing the Directive on grounds of risk 
of tax evasion or avoidance. For purposes of determining whether there was such a risk the statute 
used a number of pre-selected criteria. The Court held: “(…) the laying down of a general rule 
automatically excluding certain categories of operations from the tax advantage, on the basis of 
criteria such as those mentioned in the second question (a) to (d), whether or not there is actually 
tax evasion or tax avoidance, would go further than necessary for preventing such tax evasion or 
tax avoidance and would undermine the aim pursued by the Directive”391. The Court has soon 
extended this prohibition of generalization of tax avoidance to income tax cases involving 
primary Community law (Treaty freedoms). In ICI (1998) and later in Commission v. Belgium 
(2000), X&Y AB, Commission v. France, de Laysterie and Commission v. Belgium (2006) the 
Court has consistently rejected general irrebuttable presumption of tax avoidance because they 
failed to observe the principle of proportionality. The measures were characterized as not having 
“the specific purpose of preventing wholly artificial arrangements, set up to circumvent a 
(Member State’s) tax legislation, from attracting a tax benefit, but apply to any situation in which 
(…) for whatever reason, (…)” the Treaty freedom is exercised. The Court also held that ”a 
general presumption of tax avoidance or fraud is not sufficient to justify a fiscal measure which 
compromises the objectives of the Treaty392. It also found general irrebuttable presumptions of tax 
avoidance to be unacceptable under other aspects of the proportionality-test. E.g. in Commission 
v. Belgium (2000) (for the facts, see margin no. 134), it found the Belgian measure not to be 
suitable for attaining the objective pursued (i.e. the prevention of tax evasion by Belgian residents 
acquiring Eurobonds issued by Belgium) because Belgian residents could without any restriction 
acquire securities issued by other parties on the Eurobond market which, like the Belgian bonds, 
are also paid gross and thus evade tax in the same manner393. Also, some national rules were 
found not to be necessary (not indispensable) for attaining their stated objective as the Court 
believed that they could be replaced by other measures that hampered the exercise of the Treaty 
freedom is to a lesser extent394 (see also margin no. 167). For instance, in de Laysterie, which 
concerned the assessment of a French exit tax on emigrating French residents owning a 
substantial shareholding (for the facts, see margin no. 73), the Court observed that “(…) the 
objective envisaged, namely preventing a taxpayer from temporarily transferring his tax 
residence before selling securities with the sole aim of avoiding payment of the tax on increases 
in value due in France, may be achieved by measures that are less coercive or less restrictive of 
the freedom of establishment, relating specifically to the risk of such a temporary transfer”.   
                                                 
390 ECJ, 23 March 2000, Diamantis, C- 373/73, § 43. 
391 ECJ, 17 July 1997, Leur-Bloem, C-28/95, § 44. 
392 ECJ, 9 November 2006, Commission v. Belgium, C-433/04, § 35-38; ECJ, 11 March 2004, de Lasteyrie du Saillant, 
C-9/02, § 50; ECJ, 4 March 2004, Commission v. France, C-334/02, § 27; ECJ, 21 November 2002, X&Y AB, C-
436/00, § 61 ; ECJ, 26 September 2000, Commission v. Belgium, C-478/98, § 45; ECJ, 16 July 1998, ICI, C-264/96, § 
26. 
The Court has followed this reasoning also in other cases of unharmonized tax law, see ECJ, 15 December 2005, 
Nadin, Nadin Lux et Durré, joined cases C-151/04 and 152/04, § 46; ECJ, 15 September 2005, Commission v. 
Denmark, C-464/02, § 67-68. 
393 ECJ, 26 September 2000, Commission v. Belgium, C-478/98, § 46. Other examples are: ECJ, 21 November 2002, 
X&Y AB, C-436/00, § 63; ECJ, 16 July 1998, ICI, C-264/96, § 27. 
394 ECJ, 11 March 2004, de Laysterie du Saillant, § 54; ECJ, 4 March 2004, Commission v. France, C-334/02, § 29-30; 
ECJ, 21 November 2002, X&Y AB, C-436/00, § 59 and 61. 



 657

 
163. In short, general irrebuttable presumptions of tax avoidance fail to pass the proportionality-
test. They make use of pre-selected criteria of tax avoidance that do not consider the intentions of 
the parties for executing the arrangement but presume in a general way that it is executed for tax 
avoidance purposes. Such rules do by no means comply with the double test to be applied under 
the Court’s concept of illegitimate tax avoidance as no effort is undertaken to establish on the 
basis of the objective circumstances of each individual case that the taxpayer has the intention to 
avoid tax (see 4.1). Consequently, they do not distinguish between wholly artificial tax driven 
arrangements not pursuing an objective of Community law, on the one hand, and other (bona 
fide) transactions, on the other hand. The criteria used by such presumptions to establish tax 
avoidance often directly relate to the exercise of a Treaty freedom. The national measure may 
provide that an operation involves tax avoidance because the taxpayer avails himself of the rights 
conferred to him by the Treaty. In de Laysterie, for example, the French tax liability (French exit 
tax) arose because the taxpayer exercised his right of establishment. Some rules operate as an 
outright prohibition for the Community national to exercise his Treaty freedom. Such rule makes 
the exercise of the Treaty freedoms illusory and is therefore incompatible with the Treaty and 
fails to pass the proportionality-test395. Examples are the aforementioned Commission v. Belgium 
(2000) and X&Y AB -cases. In Commission v. Belgium (2000) Belgian residents were simply 
precluded from acquiring bonds in the Euromarket. In X&Y AB, the taxpayer was denied the 
deferral because he transferred the shares to a company based in another Member State or a 
Swedish company controlled by such company. In other words a tax advantage was refused 
because the taxpayer made use of the freedom of establishment or the free movement of capital.  
 
4.4. Specific irrebuttable presumptions of tax avoidance 
 
164. The Court’s case law in non-income tax matters offers examples of anti-avoidance rules that 
provided for irrebuttable presumptions of avoidance of national law which the Court nevertheless 
admitted because it found that the national rule pursued a legitimate objective compatible with the 
Treaty and that it was necessary and specific enough to attain its objective. Examples are the 
aforementioned Veronica and TV10-cases (see margin nos. 18 and 40). Alpine Investments is 
another example. The case concerns a prohibition of cold calling, i.e. the unsolicited offering of 
financial services to potential clients by phone. After complaints of unsatisfied investors, a Dutch 
rule was enacted to prohibit cold calling. The rule had a general character. It aimed at preventing 
abuses and at protecting the reputation of the Dutch financial sector and the investing public. 
Because such prohibition precluded Alpine Investments (a Dutch company) to offer services by 
phone to potential customers in other Member States the Court found the rule to be a restriction 
incompatible with the freedom to provide services. However, it recognized that maintaining the 
good reputation of the national financial sector constitutes an overriding reason of general interest 
that is capable of justifying the restriction. Alpine Investments argued that the Dutch rule was 
disproportionate because “(…) since it is of a general nature, the prohibition of cold calling does 
not take into account the conduct of individual undertakings and accordingly imposes an 
unnecessary burden on undertakings which have never been the subject of complaints by 
consumers”.  I read this argument as saying that because of its good conduct in the past, the 
company has no the intention to commit abuses in the future. The Court rejected the argument 

                                                 
395 For an overview of similar case law outside the tax area, see Wouters, J., Het Europees vestigingsrecht voor 
ondernemingen herbekeken, Doctoraal Proefschrift, Faculteit Rechtsgeleerdheid K.U. Leuven, 1996-1997, 739. Cases 
decided after J. Wouters’ writing and discussed in this study include Centros, Commission v. Portugal, Inspire Art; 
Commission v. Austria etc. (see margin nos. 42-43). 
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and stressed that the rule was limited in scope and specific enough to attain its objective, i.e. 
confined to cold calling of potential clients in the market where abuse has occured396.  
 
165. It follows from these cases that the Court accepts irrebutable anti-avoidance rules provided 
that the objective circumstances used therein to establish abuse are specific enough that the rule 
effectively attains the objective pursued without reaching beyond that. In that respect the Court in 
its decision in Alpine Investments even accepts some overkill provided that it is limited and the 
Court is thereby prepared to disregard the intentions not to abuse on the part of the economic 
operator397. Whether the amount of overkill remains within the boundaries of the principle of 
proportionality depends of course on the facts of the case and to a large extent on the subjective 
appreciation of the Court. The Court does not explain why it dismissed the argument of Alpine 
Investments that the rule was disproportionate because it disregarded the past (good) conduct of 
the company. It may be that the Court believed that even if only former “good guys” were 
allowed to continue to practice cold calling, there was no guarantee that abuses would not occur 
in the future where inexperienced potential customers are approached to invest in complex and 
risky products like commodities futures. Another explanation may be that the Court believed that 
proof of past record on an individual basis was unreliable or too impractical398. Be that as it may, 
rather than answering the argument of Alpine Investment, the ECJ focused more on the specific 
character of the prohibition and, if it is satisfied that the rule is well-targeted, it is prepared to 
accept some overkill.    
 
166. The question arises whether this case law is relevant for matters of direct taxation. I submit 
that a case like Alpine Investments should not be considered for purposes of direct taxation. The 
case dates from 1995 and thus from several years before the ECJ developed the concepts of abuse 
of Community law and of illegitimate tax avoidance. There it made it clear that in tax matters an 
anti-avoidance rule should satisfy objective and subjective tests and that tax authorities should 
prove the taxpayer’s intention to avoid tax on an individual basis. There is support for that 
position in the recent Commission v. Belgium (2006)-case (for the facts, see footnote under 
margin no. 125). Belgium justified the anti-avoidance measure on the basis of the Alpine 
Investment-judgment. The ECJ dismissed the argument saying that the measure rested on a 
general presumption of tax avoidance or evasion that frustrated the objectives of the freedom to 
provide services and reached beyond cases where the non-resisdent service provider could have a 
Belgian tax liability399. This position, however, does not mean that an anti-avoidance rule in 
income taxes cannot use irrebuttable pre-selected criteria (objective circumstances) which 
establish the intention on the part of the taxpayer to avoid taxes (subjective element) and which 

                                                 
396 ECJ, 10 May 1995, Alpine Investments BV, C-384/93, § 17-57. 
The Court observed: “Limiting the prohibition of cold calling to certain undertakings because of their past conduct 
might not be sufficient to achieve the objective of restoring and maintaining investor confidence in the national 
securities market in general. In any event, the rules at issue are limited in scope. First, they prohibit only the contacting 
of potential clients by telephone or in person without their prior agreement in writing, while other techniques are still 
permitted. Next, the measure affects relations with potential clients but not with existing clients who may still give their 
written agreement to further calls. Finally, the prohibition of unsolicited telephone calls is limited to the sector in 
which abuses have been found, namely the commodities futures market” (§53-54).  
397 As observed earlier, in Veronica and TV10 the ECJ did not disregard the intentions of the parties and its decision 
was based on a series of objective circumstances showing that the parties had no other intention than to circumvent the 
Dutch statute without seeking to achieve an objective of Community law (see 1.2.1.3). Thus the Dutch rule made use of 
an irrebuttable presumption of avoidance that was applied in such a manner that it took account of objective 
circumstances and subjective intentions.  
398 Weber, D., Tax Avoidance and the EC Treaty Freedoms, A Study of the Limitations under European Law to the 
Prevention of Tax Avoidance, Eucotax, Kluwer Law International, 2005, 218 and 226. 
399 ECJ, 9 November 2006, Commission v. Belgium, C-433/04, § 35-38. 
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are sufficiently specific to attain its stated objective without reaching beyond it. However, the 
ECJ’s case law in income tax matters shows that it may be very difficult to design such a rule.  
 
167. The first case that comes to mind is obviously Marks & Spencer as there the ECJ admitted a 
general irrebuttable anti-avoidance measure, which did not consider the economic operator’s 
intention to avoid tax, as being compatible with the Treaty notwithstanding its restrictive effect on 
the exercise of the freedom of establishment. However, it must be recognized that the Court found 
the rule to be disproportionate and that on its own motion it scaled it down to a more 
proportionate one (see supra 2.2.1.3 and margin nos. 142-143). Also the CFC-rule in Cadbury 
Schweppes was very specific (although also providing for a rebutabble presumption) and still the 
ECJ found the rule to be too general (see margin no. 170). In cases where it has been called to 
assess general irrebuttable anti-avoidance measures in income tax matters, the Court sometimes 
proposes measures that hamper the exercise of the Treaty freedoms to a lesser extent400. In doing 
so, the Court defines the contours of a more specific irrebutable anti-avoidance measure. The 
Court’s track record in that area is not very impressive and shows how difficult it may be to 
design such a measure. For instance, in the X&Y AB-case the abuse perceived by Sweden 
consisted of Swedish residents selling their shares in Swedish companies at undervalue to, inter 
alia, non-Swedish companies (over which Sweden had no tax jurisdiction) in view of definitive 
emigration from Sweden. The ECJ suggested that in order to avoid the loss of tax revenues, 
Sweden could impose a preserving assessment on all taxpayers (whether they leave Sweden or 
not) and collect the tax when they leave Sweden. And in order to secure the actual payment of the 
tax, the ECJ seems to accept that security or another guarantee is provided401. Also, in Denkavit 
the Court left room for arrangements with a preserving character402. Less than two years after its 
decision in X&Y AB in de Laysterie the ECJ found the French exit tax imposed on emigrating 
French shareholders to infringe the freedom of establishment, even if it merely was a preserving 
assessment403. And in de Laysterie the Court again suggested an alternative less restrictive 
measure. It recommended the French authorities – which had argued that the exit tax was 
introduced to prevent French residents to temporarily move abroad with the sole aim of selling 
their shares while staying in a Member State that does not levy capital gains tax and return to 
France after the sale – to introduce a ”re-entry”-charge. Under such a charge France could 
provide for taxation of taxpayers returning to France after having realized their shares during a 
“relatively brief stay” in another Member State. Such rule, says the Court, “would avoid affecting 
the position of taxpayers having no aim other than the bona fide exercise of their freedom of 
establishment in another Member State”. One can hardly disagree with the Court that the French 
exit tax has significant overkill effects and that a “re-entry”-charge is more targeted. However, 
the Court overlooks the fact that a Member State that enacts a “re-entry” charge and that in its tax 
treaties follows the provisions of Art. 13 (5) OECD MC will blatantly compromise its treaty 
obligations and the principle of “pacta sunt servanda” as under Art. 13 (5) only the residence 
State of the alienator of the shares has tax jurisdiction over capital gains on shares404. And even if 
France were to introduce a re-entry charge and modify its tax treaties, is a re-entry charge 
imposed on migrants returning within say 5-years a proportionate restriction? Should the period 

                                                 
400 Also in Commission v. Belgium (2006) the ECJ proposed a less restrictive measure (ECJ, 9 November 2006, 
Commission v. Belgium, C-433/04, § 39-40). 
401 ECJ, 21 November 2002, X&Y AB, C-436/00, § 59.  
402 ECJ, 17 October 1996, Denkavit et alia, Joined Cases C-283/94, 291/94 and 292/94, § 33-35. 
403 ECJ, 11 March 2004, de Laysterie du Saillant, § 48 and 55-58. 
For further discussion of this issue, see De Broe, L., Hard Times for Emigration Taxes in the EC, A Tax Globalist, 
Essays in Honour of  Maarten J. Ellis, I.B.F.D., 2004, 217. 
404 ECJ, 11 March 2004, de Laysterie du Saillant, § 54. 
For further discussion of this issue, see De Broe, L., Hard Times for Emigration Taxes in the EC, A Tax Globalist, 
Essays in Honour of  Maarten J. Ellis, I.B.F.D., 2004, 229. 
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be shorter or may it be longer? And even in case where the term is limited, there may still be 
degree of arbitrariness. The taxpayer may have emigrated for purposes of making a bona fide use 
of a Treaty freedom (e.g. to set up an independent business in another Member State for an 
indefinite period) and have had no intention to sell the shares while being resident in the other 
Member State. Assume, however, that his business turns sour and that he is forced to sell his 
French shares. Later his business goes bankrupt and he returns to France. Does that come within 
the amount of permissible overkill to be accepted under Alpine Investments? I rather prefer a rule 
providing for a rebuttable presumption tax avoidance. The issues raised by such rule are discussed 
hereafter sub 4.5.  
 
4.5. Rebuttable presumptions of tax avoidance 
 
168. D. Weber (writing in 2003 at a time that there was no case law on that point) asked the 
question whether rebuttable presumptions of tax avoidance will pass the proportionality-test and 
argued that such should be the case405. The ECJ’s decisions in Leur Bloem (construed a contrario 
(§ 41 and 44)) and in Lankhorst Hohorst (see margin no. 191) supported the author’s position406. 
It seems now to be firmly confirmed by the Court’s decision in Cadbury Schweppes which in the 
meantime also clarified the scope of the taxpayer’s burden of counterproof.  
 
169. The UK CFC-Legislation operates as a rebuttable presumption of tax avoidance. The UK 
parent can escape from its application if the CFC falls within one of the six exceptions which 
establish that the incorporation of the CFC in a low tax environment is not tax motivated. Such 
exceptions include, inter alia, the conduct by the CFC of an active trade (an exclusion which is 
fully in line with the requirements set under the freedom of establishment, see margin no. 109); 
the distribution by the CFC of sufficient dividends (which are taxable in the UK anyway); the 
listing of the CFC on a stock exchange; a de minimis rule (CFC’s profit less than a 50.000£ per 
year) etc.. If the CFC fails to pass any of these tests, the parent can still show that the 
incorporation of the CFC and its activities on behalf of the parent are not prompted by tax saving 
considerations. The scope of Cadbury Schweppes’ burden of proof under this so-called motive-
test was a critical point in the dispute (see margin no. 68). In his opinion AG Léger observed in 
this respect: “(…) I do not find it excessive for a Member State to introduce a presumption of tax 
avoidance (…) On the other hand, what is important is that the presumption set up by the law in 
question may in fact be rebutted (…). It is conceivable that the services which were the subject of 
the transactions in question reflect genuine business carried out by the subsidiary in the host 
State. Likewise, a subsidiary may have legitimate grounds for not distributing profits of an 
amount equal to that laid down by the legislation in question. It is therefore important that the 
presumption set by the legislation at issue may be rebutted and that the application of that law 
may therefore be limited to wholly-artificial arrangements the purpose of which is to circumvent 
national tax law (…) It is the motive test which (…) must enable national authorities to take 

                                                 
405 Weber, D., Tax Avoidance and the EC Treaty Freedoms, A Study of the Limitations under European Law to the 
Prevention of Tax Avoidance, Eucotax, Kluwer Law International, 2005, 216 and 230. 
406 The Court’s decision in Vestergaard could lead to the conclusion that rebuttable presumptions of tax avoidance are 
always inconsistent with Community law. This conclusion is not correct. Vestergaard concerns a Danish tax rule 
according to which costs made in connection to professional seminars held in foreign tourists resorts were presumed to 
have been made for private purposes and thus not deductible, except proof by the taxpayer to the contrary, while such 
presumption did not exits where the seminars are held in Denmark. The ECJ found such rule to infringe the freedom of 
services because it leads to a different treatment of taxpayers based on the place where the service giving rise to the 
expense is provided (ECJ, 28 October 1999, Vestergaard, C-55/98, § 21-22). Thus, the presumption infringed 
Community law because it discriminated according to the place where the service was performed, not because it could 
be rebutted. 
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account of the particular circumstances of each taxpayer”407. This idea is fully shared by the 
ECJ408. It observed that the fact that Cadbury Schweppes failed to satisfy the motive-test and thus 
that its intention to obtain a tax relief prompted the incorporation of the CFC’s and the 
transactions with the CFC’s does not suffice to conclude that there is a wholly artificial 
arrangement solely set up to escape tax. For that to be the case there must be objective 
circumstances showing that, despite Cadbury Schweppes’ tax saving motives, the setting up of the 
Irish CFC’s frustrated the objectives of the freedom of establishment. Only then is the Court 
prepared to accept the presence of a wholly artificial tax avoidance arrangement and to allow the 
tax assessment under the CFC-Legislation409.  
 
170. This confirms the position submitted sub 4.4. Even if an anti-avoidance measure uses several 
pre-determined objective criteria establishing the taxpayer’s tax avoidance intentions or the 
absence thereof (i.e. 6 in the case at hand), still such criteria may be too general, fail to take the 
particular circumstances of the case into consideration and hit arrangements that – 
notwithstanding their tax optimization character – fully comply with the objectives of Community 
law. Only if the taxpayer can rebut such a presumption of tax avoidance, may the rule pass the 
Court’s proportionality-test410. It clearly follows from the Court’s holdings in Cadbury Schweppes 
and Lankhorst Hohorst that not any type of proof to the contrary required from the taxpayer will 
meet the standard set by the Court. The taxpayer should not prove that he had no tax saving 
motives since the realization of even considerable tax savings as a result of the exercise of a 
Treaty freedom is fully consistent with the objectives of the Treaty and the Treaty considers tax 
jurisdiction shopping as legitimate. The taxpayer must have the opportunity to prove that his 
arrangement is consistent with the objectives of Community law. Only if the taxpayer fails to 
establish such proof may he be denied the tax advantage pursued as only then he can be said to 
have set up a wholly artificial arrangement with no other purpose than tax avoidance411. Such 
proof permits to determine on a case-by-case the taxpayer’s intentions and whether his conduct is 
consistent with the objectives of Community law. It excludes taxation where the arrangement 
complies with those objectives. 
  
171. However, Member States should not take matters too easily. Member States could be 
tempted to enact anti-avoidance rules that contain broad criteria establishing tax avoidance and 
feel that they are on the safe side as long as they permit taxpayers to rebut such presumptions of 
tax avoidance. Where the application of such general but rebuttable presumptions of tax 
avoidance place a significant and unreasonable burden of proof (or of compliance) on the 

                                                 
407 Opinion of AG Léger, Cadbury Schweppes, C-196/04, § 140-146. 
408 It is also followed by AG Geelhoed in his Opinion to the Thin Cap GLO. The AG recommends Member States to 
develop transfer pricing rules that for purposes of legal certainty set out reasonable criteria against which the “arm’s 
length”-character of transactions are to be assessed on a case-by-case basis. In case of non-compliance with these 
criteria a Member State may presume that the transaction is abusive, subject to proof to the contrary (Opinion of AG 
Geelhoed, Test Claimants in the Thin Cap Group Litigation, C-524/04, §66).   
409 ECJ, 12 September 2006, Cadbury Schweppes, C-196/04, § 70-75. 
410 For a proposal to replace the Spanish thin capitalization rule with a rebuttable presumption of tax avoidance, see 
Garcia-Herrera, C., Herrera, P., Is tax fairness under siege? Spanish law and anti-avoidance provisions, EC Tax 
Review, 2004, 57 et seq.. 
411 In Lankhorst Hohorst the German thin capitalization rule (3:1 debt/equity ratio only applying to loans from non 
German parents) provided for a rebuttable presumption. The German subsidiary could escape from the effect of the rule 
(recharacterization of interest into dividend) and the discrimination against German subsidiaries of German parents if it 
could prove that it could have obtained a loan from a third party under similar conditions. The German subsidiary was 
in bad shape and suffered important losses and was unable to obtain bank financing. The ECJ found the case not to be 
an abuse of Community law and a wholly artificial arrangement set up solely to circumvent German tax rules. The loan 
from the parent aimed at rescuing the subsidiary and permitted the subsidiary to significantly reduce its bank debts and 
related interest cost (ECJ, 12 December 2002, Lankhorst-Hohorst, C-324/00, § 37-38). 
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taxpayer, there is a serious risk that such presumptions will fail to pass the proportionality-test412. 
The Community principle of effectiveness also requires that national rules of evidence should not 
render the exercise of Community rights impossible or excessively difficult in practice413. Where 
rebuttable presumptions of tax avoidance are couched in such general terms that they render 
meaningless the burden of proof of tax avoidance on the part of the tax authorities and shift that 
burden almost automatically to the taxpayer, not very much remains of the requirement that the 
rule be specific and that the tax authorities prove on a case-by-case basis the presence of a tax 
avoidance scheme that frustrates the objectives of Community law414. 
 
4.6. Compensatory taxation; Filling up of a tax vacuum (prevention of double non-
taxation) 
 
172. A logical consequence of the functioning of an internal market on the basis of free 
competition between tax systems and the resulting acceptance of tax jurisdiction shopping is that 
the Member State that feels to be prejudiced by the fact that one of its nationals enjoys the benefit 
of a more beneficial tax regime of another Member State should not be allowed to impose 
compensatory taxes on that national to neutralize the lower tax burden in host State and the loss 
of tax revenues in the home State. Such compensatory taxes can take different forms. They can be 
outright additional levies, but they can also take the form of a denial of a deduction (outbound) or 
of an exemption (inbound) if taxation of the relevant item of income in the other State is 
perceived as insufficient. This point was confirmed in the Eurowings-case. Eurowings, a German 
resident company, leased aircraft from an Irish company based at Shannon Airport and subject to 
a beneficial tax regime in Ireland. For purposes of the levy of the German trade tax, the German 
authorities added half of the lease installment to the earnings of Eurowings as well the current 
value of the aircraft to the company’s business capital. Such reintegration would not have occured 
had the lessor been established in Germany and paid trade tax in Germany. The Court found the 
measure to be a restriction of the freedom to provide services. The German authorities justified it, 
inter alia, on the ground that the lessor was established in a Member State where it is subject to 
lower taxation than in Germany. The Court dismissed this argument in the following terms: “Any 
tax advantage resulting for providers of services from the low taxation to which they are subject 
in the Member State in which they are established cannot be used by another Member State to 
justify less favorable treatment in tax matters given to recipients of services established in the 
latter State (…) As the Commission rightly observed, such compensatory tax arrangements 
prejudice the very foundations of the single market”415. There are similar judgments in Danner 
and Skandia. There the governments tried to justify a denial of deduction of insurance premiums 
paid by Finnish and Swedish residents to non-resident insurers on the ground that their residents 
should not be encouraged to take out insurance with insurers based in Member States providing 
for low taxation as “that would result in ploys by persons seeking to benefit from the most 
favourable tax system, abuses and ‘fiscal forum shopping’, with devastating consequences for 

                                                 
412 Compare to the Opinion of AG Léger, Cadbury Schweppes, C-196/04, § 136.  
413 See e.g. ECJ, 9 November 1983, San Giorgio, C-199/82. 
414 Concurring: Roels, J., Thin Compatibility Rules and Compatibility with EC Law, Liber Amicorum L. Hinnekens, 
Bruylant, 2002, 477; Wouters, J., Het Europees vestigingsrecht voor ondernemingen herbekeken, Doctoraal 
Proefschrift, Faculteit Rechtsgeleerdheid K.U. Leuven, 1996-1997, 745-746.  
415 ECJ, 26 October 1999, Eurowings, C-297/97, § 43-44. 
This decision, which concerns compensatory taxation of two distinct persons, follows the line of cases in which the 
Court held with respect to a single taxpayer that a Member State cannot justify a breach of an obligation under the 
Treaty and thus a disadvantage caused to a taxpayer by other tax advantages accorded to him (see e.g. ECJ, 15 July 
2004, Lenz, C-315/02, § 43; ECJ, 6 June 2000, Verkooijen, C-35/98, § 61; ECJ, 21 September 1999, Saint Gobain, C-
307/97, § 54; ECJ, 27 June 1996, Asscher, C-107/94, § 53; ECJ, 13 July 1993, Commerzbank, C-330/91, § 16; ECJ, 28 
January 1986, Commission v. France, C-270/83, § 23.   
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Member States which finance high quality social services through tax revenue”416. The ECJ 
rejected that argument in the terms of its Eurowings-judgment. In view of the facts of the 
Cadbury Schweppes-case the Court in Cadbury Schweppes could not escape from addressing its 
Eurowings-judgment. It referred to it in the following terms: “(…) it is settled case-law that any 
advantage resulting from the low taxation to which a subsidiary established in a Member State 
other than the one in which the parent company was incorporated is subject cannot by itself 
authorize that Member State to offset that advantage by less favourable tax treatment of the 
parent company”417. Apparently the Court did not want to go that far as to justify the UK CFC-
Legislation solely on the basis of its Eurowings-judgment. In Eurowings there were business 
dealings between unrelated parties and thus there was only a very remote risk of an artificial 
arrangement with a sole tax motive (there was no allegation to that effect either). In Cadbury 
Schweppes the discussion centered round the question of whether and when there was abuse of 
Community law and impermissible tax avoidance. The Court’s dictum and conclusion suggest 
that in case of an artificial arrangement a compensatory taxation – and that is ultimately what 
CFC-Legislation is all about – is permitted. All of the aforementioned decisions set forth a 
common principle, i.e. Member States must in the absence of illegitimate tax avoidance recognize 
each others tax systems how different they may be418. Although it is totally beyond the scope of 
this study to discuss this complex matter any further, these judgments offer a strong basis for 
arguing that a tax system adopting the “capital import neutrality”-principle (“CIN”) betters suits 
the purpose of realizing an internal market than a tax system  adopting the “capital export 
neutrality”-principle (“CEN”)419. Under CIN investors of a Member State (home State) are free 
to invest and compete in the market of another Member State (host State) under the same tax 
conditions as are imposed by the host State on its own national investors. The home State gives 
relief for double taxation by exempting the foreign income and thus does not take (“tax”) away 
the tax advantages obtained by its residents from investing under the favorable tax regime of the 
host State. The tax advantage obtained in the host State benefits to the investor. CEN on the other 
hand protects the home State market and sets the domestic and intra-Community investor on the 
same tax footing. Foreign source income is taxed again in the home State and double taxation is 
relieved by way of credit. Under CEN any tax advantage obtained in the host State is taken 
(“taxed”) away by the home State and in the end does not profit to the investor but to his home 
State. As the internal market is based on free competition between tax systems (see margin no. 2), 
the home State should not pre-empt the tax advantages obtained from investing in other Member 
States by way of compensatory taxation. By protecting the home market CEN does exactly the 
opposite and thus in a single market tax systems adopting CIN are preferred to those adopting 
CEN420.       
 
173. The question arises to what extent the Court permits tax jurisdiction shopping and/or 
prohibits Member States from levying compensatory taxes where the taxpayer exploits a so-called 
tax vacuum (a term used by the Court in the Safir-case), i.e. where he sets up an arrangement that 
profits from the fact that there is no taxation at all in another Member State. This can have many 
causes. Under its general tax law or under special tax holiday legislation a Member State may not 
tax a particular category of taxpayers or a particular type of income; a Member State may not 
impose a particular tax etc.. And the combined application of the tax rules of the two Member 

                                                 
416 ECJ, 26 June 2003, Skandia, C-422/01, § 51-53; ECJ, 3 October 2002, Danner, C-136/00, § 53 and 56. 
417 ECJ, 12 September 2006, Cadbury Schweppes, C-196/04, § 49. 
418 On mutual recognition of tax systems, see Schönfeld, J., The Cadbury Schweppes Case: Are the Days of the United 
Kingdom’s CFC Legislation Numbered?, European Taxation, 2004, 447. 
419 On the difference between the two systems, see Part Two, 3.1.3. 
420 For a strong view on this, see e.g. Terra, B., Wattel, B., European Tax Law, Fourth Edition, Kluwer Law 
International, 2005, 258-260; Vogel, K., Which Method Should the European Community Adopt for the Avoidance of 
Double Taxation?, Bull. I.B.F.D., 2002, 8-10. 
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States may lead to a situation where no tax is paid within the Community, i.e. there is double non-
taxation, the ultimate tax vacuum (see also Part Three, 3.3.3.6.). There are many conflicting ECJ 
dicta and decisions in this respect. On the basis of the aforementioned judgments in Eurowings, 
Danner and Skandia and the Court’s case law on (tax) jurisdiction shopping (from ICI to Cadbury 
Schweppes) one is tempted to conclude that, provided that there is no wholly artificial 
arrangement with a sole tax avoidance aim, the fact that no tax is paid in the other Member State 
is not relevant. Still there is permitted tax jurisdiction shopping and the other Member State is 
precluded from imposing compensatory taxes. However, in ICI, Metalgesellschaft, X&Y AB and 
Lankhorst-Hohorst the Court observed that the incorporation of a subsidiary in another Member 
State does not of itself entail tax avoidance, nor does it justify a general presumption of tax 
avoidance as long as the subsidiary is subject to tax in the other Member State421. This suggests 
that there may be abuse of Community law or illegitimate tax avoidance where a subsidiary 
enjoys a subjective exemption in the other Member State or where all or part of its income is not 
taxable there. In Safir the Court observed: “(…) the need to fill a fiscal vacuum arising from non-
taxation of savings in the form of capital life assurance policies taken out with companies not 
established in Sweden are not such as to justify the inclusion in national legislation on the 
taxation of capital life assurance of elements as restrictive of the freedom to provide services as 
those contained in the legislation in question in the main proceedings”422. By this the Court 
means to say that the filling up of a tax vacuum is not an overriding reason of general interest 
justifying a restriction to Art. 49 EC Treaty. But at the same time the Court observed that there 
were less restrictive measures available to reach the stated objective of the Swedish legislation423. 
This suggests that the filling up of a tax vacuum may be an overriding reason of general interest – 
although its sounds a very budgetary type of justification that should normally not enter into the 
Court’s “rule of reason”, see supra 3.4.3.1 - if such is done by less restrictive measures than the 
that was one at stake in Safir. In the later Danner and Skandia-cases (of a similar nature) the 
governments did of course not hesitate to point the Court’s attention to its dicta in Safir to justify 
their national measures denying deduction of insurance premiums paid by Finnish and Swedish 
residents to non-residents (see margin no. 172). However, the Court went into pains to downscale 
the reach of its dicta in Safir. In particular in Skandia it observed: “(…) the Court held in 
paragraph 34 of its judgment in Safir that, in that case, the need to fill the fiscal vacuum arising 
from the non-taxation of savings of capital life assurance policies taken out with companies 
established in a Member State other than the one where the saver is resident was not such as to 
justify the national measure at issue, which restricted the freedom to provide services”424. The 
reference to “in that case” may be read as suggesting that in other cases the need to fill up a tax 
vacuum may, depending upon the circumstances, be regarded as an overriding reason of general 
interest. However, the Court, with reference to its judgment in Eurowings, continued: “The Court 
has also held, in general terms, that any tax advantage resulting for providers of services from 
the low taxation to which they are subject in the Member State in which they are established 
cannot be used by another Member State to justify less favorable treatment in tax matters given to 
recipients of services established in the latter State. Such compensatory tax arrangements 
prejudice the very foundations of the single market”. By this the Court may try to say that its 
Eurowings-holding prevails over its observations in Safir. 
 
175. However, more recent judgments (e.g. Marks & Spencer; Schempp) show that the prevention 
of double non-taxation does not leave the Court indifferent. According to F. Vanistendael such 
                                                 
421 ECJ, 12 December 2002, Lankhorst-Hohorst, C-324/00, § 37 ; ECJ, 21 November 2002, X&Y AB, C-436/00, § 62 ; 
ECJ, 8 March 2001, Metalgesellschaft, Joined cases C-397/98 and 410/98, § 57; ECJ, 16 July 1998, ICI, C-264/96, § 
26.  
422 ECJ, 28 April 1998, Safir, C-118/96, § 34.  
423 ECJ, 28 April 1998, Safir, C-118/96, § 33. 
424 ECJ, 26 June 2003, Skandia, C-422/01, § 51-52. 
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double-non taxation infringes the principle of neutrality characterizing the Single Market. Under 
such principle income should be taxed once in the Community425. The Court accepts national 
rules preventing double non-taxation where the Treaty freedoms have been exercised, 
notwithstanding the fact that in such a case the taxpayer is treated worse than if he had not 
exercised his Treaty freedom426. In Marks & Spencer the ECJ accepted, without further 
explanation, that the UK could deny the UK parent the right to set off losses sustained by its 
overseas subsidiaries on the ground that Member States must be able to prevent that losses are 
recovered in the Member State of the subsidiary and of the parent. (see margin no. 142). In the 
Schempp-case the ECJ had a solid legal basis to build its judgment on. The case concerns a 
German national paying alimony to his former spouse living in Austria. The German tax 
authorities refused the deduction of the alimony because the spouse was not taxed on the alimony 
in Austria as Austria as a matter of principle does not tax such item. Mr. Schempp claimed to be 
discriminated on the basis of Art. 12 EC Treaty. Had Mrs. Schempp’s former spouse been living 
in Germany the alimony would have been deductible because alimony is taxable in Germany. 
And such would even be so had the amount of alimony been lower than the spouse’s taxable 
minimum income427. The Court dismissed the claim of Mr. Schempp. The Court’s settled case law 
on Art. 12 EC Treaty is not concerned with disparities in treatment suffered by Community 
nationals subject to the jurisdiction of a Member State which are caused by divergences existing 
between the laws of the Member States, as long as such laws affect all persons subject to them in 
accordance with objective criteria and without regard to their nationality428. Accordingly, the 
Court found that Mr. Schempp’s comparator failed and that accordingly the fact that the alimony 
would have been deductible had his former spouse been a German resident was immaterial. Mr. 
Schempp was not the victim of a discrimination caused by the German rule, but by the lack of 
harmonization of the tax laws in the Community. The Court cannot, without overstepping its 
judiciary role, remedy these effects. As much as taxpayers can take advantage of these disparities, 
can taxpayers be prejudiced by such disparities.   
     
176. It follows from the above that depending upon the facts of the case and the Treaty provisions 
that are at stake, there may strong and weak arguments to prevent a taxpayer from taking 
advantage of a tax vacuum and from realizing a situation of double non-taxation. Notwithstanding 
certain unfortunate dicta of the ECJ in some of the aforementioned cases, the Cadbury 
Schweppes-case makes it clear that the ECJ has not wanted to overrule its case law on tax 
jurisdiction shopping and on the prohibition on compensatory taxation. Accordingly, this case law 
should be the leading authority to decide whether tax jurisdiction shopping with the aim of taking 
advantage of a tax vacuum is legitimate or not. It should be held illegitimate only if the taxpayer 
has set up a wholly artificial arrangement with no other purpose than to avoid taxation. In that 
case a compensatory taxation is permitted. In the absence of such an arrangement such taxation is 
not permitted and the reason why there is a tax vacuum is not material if there is no illegitimate 
tax avoidance429. The de Laysterie-judgment confirms this conclusion. The Court did not suggest 

                                                 
425 Vanistendael, F., The ECJ at the Crossroads: Balancing Tax Sovereignity against the Imperatives of the Single 
Market, European Taxation, 2006, 416. This would also explain the Court’s position that losses should not be offset in 
two Member States (see margin no. 142).  
426 Lang, M., The Marks & Spencer Case – The Open Issues Following the ECJ’s Final Word, European Taxation, 
2006, 58. 
427 ECJ, 12 July 2005, Schempp, C-403/03, § 27-48. Had former Mrs. Schempp been a German resident she would not 
have been taxable as the alimony was lower than the minimum taxable income. 
428 See e.g. ECJ, 1 February 1996, Perfili, C-177/94, § 17 and the references quoted there. 
Discrimination normally occurs as a result of the application of the laws of one Member State. Here interaction of the 
unharmonized laws of two Member States disparities between such legislation were at stake. 
429 Concurring (writing before Cadbury Schweppes): Weber, D., Tax Avoidance and the EC Treaty Freedoms, A Study 
of the Limitations under European Law to the Prevention of Tax Avoidance, Eucotax, Kluwer Law International, 2005, 
208.  
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that there was an abuse where the French resident moved to Belgium to sell his shares and realize 
a tax free capital gain there, but only where he would do so and return to France within a short 
time free (see margin nos. 73 and 167). However, a proviso should be made as regards the 
justification of restrictive measures on ground of the preservation of the coherence of the tax 
system. Above it has been submitted that in its decision in Manninen the ECJ has widened the 
scope of that justification to tax systems of other Member States and to different taxpayers and 
taxes (see margin no. 140). If that is correct, such widening of the territorial scope of the 
cohesion-principle may allow a Member State which has a rule in place that prevents double non-
taxation of certain domestic income to prevent double non-taxation of income arising in another 
Member State or income paid to a recipient established in another Member State430. In that case 
the Member State applying its rules to prevent double non-taxation should not estabslish the 
taxpayer’s intention to avoid tax.  
 
4.7. Other criteria to be satisfied by national anti-avoidance rules in income tax 
matters 
 
177. To be Community law-proof national anti-avoidance rules should not only observe the 
criteria set forth above and which are to a large extent dictated by the proportionality-principle, 
but also a number of other criteria following from Community law and recognized by the Court’s 
case law. The following criteria are relevant. 
 
4.7.1. THE NATIONAL TAX RULE TO BE PROTECTED MUST COMPLY WITH 
COMMUNITY LAW 
 
178. It has been concluded earlier that the objectives which the national rule of the Member State 
pursues must converge with the objectives of the Treaty. If that is not the case, the Court will not 
consider the national rule worthy of protection (see 1.3). It follows that where a national tax rule 
is itself inconsistent with (primary or secondary) Community law, the ECJ will not tolerate that a 
Member State applies a national anti-avoidance rule to safeguard the application of a rule of 
national tax law that itself conflicts with the objectives of the Treaty431.  
 
4.7.2. NO ARBITRARY CRITERIA TO ESTABLISH TAX AVOIDANCE  
 
179. According to the Court’s judgments in Commission v. Belgium (2000) and X&Y AB where a 
Member State chooses to combat a certain kind of tax avoidance it should do so in a consistent 
manner, i.e. by way of an anti-avoidance measure that treats all situations having the same 
objective risk of tax avoidance or tax evasion in the same manner. In Commission v. Belgium 
(2000) (for the facts, see margin no. 134), the Court found the Belgian measure not suitable for 
attaining the objective pursued (i.e. the prevention of tax evasion by Belgian residents acquiring 
Eurobonds issued by Belgium) because Belgian residents could without any restriction acquire 
securities issued by other parties on the Eurobond market which are, like the Belgian bonds, also 
paid gross and thus evade tax in the same manner432. The Court took a similar position in X&Y AB 
(for the facts, see margin no. 153). Under the Swedish rule transfers of shares of type A and B 

                                                 
430 Vanistendael, F., Cohesion: the Phoenix Rises from its Ashes, EC Tax Review, 2005, 222. 
AG Kokott observed that the scope of the cohesion-principle is “avoiding double taxation or ensuring that income is 
actually taxed but only once (the principle of only-once taxation”) Opinion of AG Kokott, Manninen, C-319/02, § 51.  
431 Weber, D., Tax Avoidance and the EC Treaty Freedoms, A Study of the Limitations under European Law to the 
Prevention of Tax Avoidance, Eucotax, Kluwer Law International, 2005, 177. 
432 ECJ, 26 September 2000, Commission v. Belgium, C-478/98, § 46. ECJ, 21 November 2002, X&Y AB, C-436/00, § 
63; ECJ, 16 July 1998, ICI, C-264/96, § 27. 
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(where the freedom of establishment was exercised) did not benefit from a tax deferral, while 
transfers of shares of type C (transfer to a Swedish company) did enjoy a tax deferral. During the 
hearing the ECJ asked the Swedish government whether there were objective differences that 
justified this different treatment. The Swedish government was unable to answer the question and 
the Court observed: “(…) the Swedish government was unable to establish that, for this type of 
transfer, there were objective differences in the situation which would imply that the potential 
risk, for the purposes of taxation of the transferor in Sweden, inherent in a definitive move abroad 
by that transferor, is of an essentially different nature from that of type A and type B transfers”433. 
 
180. This case law has far-reaching consequences. While, in the absence of harmonization, 
Member States are free to decide whether they will prevent tax avoidance and evasion they are 
certainly not free to decide how they will to do so. The Court will sanction the use of arbitrary 
criteria for purposes of establishing the types of tax avoidance that are to be wiped out. The 
national anti-avoidance rule must treat all situations having the same objective risk of tax 
avoidance or tax evasion in the same manner434. But on the other hand, the Court’s judgment in 
Alpine Investments (for the facts, see margin no. 164) shows that Member States fighting against 
the same type of abuse should not necessarily apply the same type of anti-avoidance measure. 
The Court rejected the argument that the Dutch measure preventing financial service providers 
from engaging in cold calling was disproportionate because the UK had adopted a less stringent 
anti-abuse measure435. It follows that each Member State is free to set the parameters of its anti-
avoidance rule, even if Member States combat the same type of tax avoidance, and that all such 
different rules may be Community-law proof provided that they meet the standards set by 
Community law. The Court clearly does not require to apply the least restrictive measure 
throughout the Community.  
 
4.7.3. APPLICATION OF NATIONAL ANTI-AVOIDANCE RULE SUBJECT TO 
JUDICIAL CONTROL  
 
181. The competent tax authorities of the Member States are authorized to conduct tax audits and 
they have the right to verify whether a taxpayer’s behaviour gives rise to illegitimate tax 
avoidance. According to the Court’s settled case law the national authorities must carry out such 
audits in accordance with a procedure which observes the requirements of Community law as 
regards the effective protection of the fundamental rights conferred by the EC Treaty on 
Community nationals436. It follows that the tax authorities must conduct a global examination (i.e. 
considering all circumstances) of each particular case and that the taxpayer must have the right to 
produce all evidence showing that he acts in accordance with the requirements of Community law 
and thus that he does not engage in illegitimate tax avoidance. The tax authorities’s judgment of 
whether a transaction is carried out for tax avoidance purposes is necessarily always to a certain 
extent discretionary. Their examination must be open to judicial review and the taxpayer must be 
able to ascertain the reasons for the decision taken with respect to him. Evidence is to be 
produced under the rules of national law but the effectiveness of Community law must be 
respected in this regard (see margin no. 171)437. It follows that anti-avoidance rules providing for 
                                                 
433 ECJ, 21 November 2002, X&Y AB, C-436/00, § 63. 
434 Weber, D., Tax Avoidance and the EC Treaty Freedoms, A Study of the Limitations under European Law to the 
Prevention of Tax Avoidance, Eucotax, Kluwer Law International, 2005, 213. 
435 ECJ, 10 May 1995, Alpine Investments BV, C-384/93, § 50-51. 
436 ECJ 14 December 2000, Emsland Stärke, C-110/99, §54; ECJ, 17 July 1997, Leur-Bloem, C-28/95, § 41; ECJ, 31 
March 1993, Kraus, C-19/92, § 40.  
437 For further discussion on procedural protection of Community nationals in case of alleged abuse of Community law, 
see Weber, D., Tax Avoidance and the EC Treaty Freedoms, A Study of the Limitations under European Law to the 
Prevention of Tax Avoidance, Eucotax, Kluwer Law International, 2005, 230-235; Wouters, J., Het Europees 
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escape clauses that apply upon discretion of the tax authorities and that are not eligible for 
judicial review are highly questionable from a perspective of Community law438.  
 
4.8. State aid and Code of Conduct 
 
182. The question has often been raised whether the fact that a favorable tax regime applicable in 
a Member State constitutes a form of State aid (whether or not approved by the Commission) or 
whether such regime is a harmful tax practice (earmarked as such by the Code of Conduct) affects 
the right of other Member States to enact anti-avoidance rules or compensatory tax measures.  
 
183. As far as tax regimes are concerned that constitute State aid, a reasonable argumentation is 
that if the regime is approved state aid, Art. 10 EC Treaty (Community loyalty) prevents other 
Member States to take measures that undermine the aims pursued by these regimes and which the 
Commission found to be consistent with the objectives of the common market439. If such regimes 
are approved by the Commission, Member States that disagree should take the appropriate actions 
available to them under Art. 230 EC Treaty. If they fail to do so, they must rest their case. The 
principle of Community loyalty precludes any other action and thus the enactment of any type of 
anti-avoidance legislation. If the regime has not been approved as State aid, again the Member 
State that is not satisfied with the other Member State’s tax regime, should take the actions 
specifically provided for under 227 EC Treaty. The principle of Community loyalty precludes any 
other type of action440. In this respect it is appropriate to refer to the ECJ settled case law 
according to which a Member State cannot unilaterally adopt on its own authority corrective or 
protective measures designed to obviate any breach by another Member State of rules of 
Community law441.  
 
184. As far as tax regimes are concerned that are considered harmful under the Code of Conduct, 
a point could be made that since the abolition of harmful tax practices is a goal of the Code of 
Conduct and thus of the Community, another Member State has the right to take “retaliation 
measures” as long as those harmful tax regimes are in place. Some authors have therefore argued 
that Member States may be entitled to apply CFC-Legislation to CFC profits arising from tax 
regimes earmarked by the Code of Conduct442. This would mean that the UK is entitled to apply 

                                                                                                                                                  
vestigingsrecht voor ondernemingen herbekeken, Doctoraal Proefschrift, Faculteit Rechtsgeleerdheid K.U. Leuven, 
1996-1997, 744-746.  
438 ECJ, 17 July 1997, Leur-Bloem, C-28/95, § 44. 
439 Art. 10 EC Treaty: “Member States shall take all appropriate measures, whether general or particular, to ensure 
fulfilment of the obligations arising out of this Treaty or resulting from action taken by the institutions of the 
Community. They shall facilitate the achievement of the Community's tasks. They shall abstain from any measure which 
could jeopardise the attainment of the objectives of this Treaty”. 
440 For authors making that point in more detail, see e.g. Aigner, H.J., et alia, CFC-Legislation, Tax Treaties and EC-
Law, General Report, Lang, M. et alia (eds.), Eucotax Kluwer Law International, 2004, 49; Schönfeld, J., The Cadbury 
Schweppes Case: Are the Days of the United Kingdom’s CFC Legislation Numbered?, European Taxation, 2004, 451; 
Rädler, A., et alia, Tax Abuse and EC Law, EC Tax Review, 1997, 86-101. 
This position was also confirmed by the Court of Munster referring the Columbus Container-case to the ECJ (see infra 
margin nos. 236-238) (Lüdicke, J., Pending Cases Filed by German Courts I, ECJ-Recent Developments in Direct 
Taxation, Lang., M., et alia (eds.), Linde, 2006, 166). 
Contra, however, in case of illegal State aid: Roels, J., Thin Compatibility Rules and Compatibility with EC Law, Liber 
Amicorum L. Hinnekens, Bruylant, 2002, 476.  
441 See e.g. ECJ, 29 May 1997, Denuit, C-14/96, § 35; ECJ, 10 September 1996, Commission v. Belgium, C-11/95, § 
37; ECJ, 23 May 1996, Hedley Lomas, C-5/94, § 20; ECJ, 25 September 1979, Commission v. France, C-232/78, § 9.  
442 Vega Borrego, F., Limitation on Benefits Clauses in Double Taxation Conventions, Eucotax, Kluwer Law 
International, 2006, 263-265; Aigner, H.J., et alia, CFC-Legislation, Tax Treaties and EC-Law, General Report, Lang, 
M. et alia (eds.), Eucotax Kluwer Law International, 2004, 47-48. 
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its CFC-Legislation to Cadbury Schweppes and other UK companies having IFSC’s in Ireland as 
the Irish regime is considered harmful tax practice under the Code of Conduct. I disagree. There 
is no reason not to apply the principles discussed above with respect to state aid. Where a tax 
regime is earmarked under the Code of Conduct it is the Member State that enacted such regime 
that must respect the standstill-clause and roll the regime back within the agreed time frame. The 
other Member States have the same obligation with respect to harmful tax regimes within their 
own jurisdictions, if any. However, they do not derive a right to retaliate from the Code of 
Conduct. As long as the expiry date of the harmful regimes of other Member States has not been 
reached, the principle of Community loyalty and the aforementioned case law preclude Member 
States from retaliating. Also, the Code of Conduct is a political commitment that can by no means 
prevail over the obligations which the Member States have under the Treaty443. This in essence 
means that they should observe the principle of Community loyalty and that they should not 
impede their nationals from exercise their Treaty freedoms. 
  
185. These points of view are fully shared by AG Léger in his Opinion in Cadbury Schweppes. 
With regard to State aid he observed: “The fact that that tax system may also be classified as State 
aid incompatible with the common market does not alter that analysis. As the Commission stated 
in its observations, the Treaty contains specific provisions in Articles 87 and 88 EC, intended to 
check the compatibility of such a measure with the common market and to eliminate its harmful 
effects on that market. The fact that such a tax system does not comply with the rules of the Treaty 
cannot therefore entitle a Member State to take unilateral measures intended to counter its effects 
by limiting freedom of movement”. As to the Code of Conduct, the AG observed: “The code of 
conduct is a political commitment and does not affect the Member States’ rights and obligations 
or the respective spheres of competences of the Member States and the Community resulting from 
the Treaty. The adoption of the code of conduct and the reference to the Irish tax system at issue 
among those tax measures which are harmful to the single market cannot therefore limit nor, a 
fortiori, retroactively restrict the right conferred by the Treaty on all companies in compliance 
with article 48 EC to set up a secondary establishment in the Member State of their choice, 
including in a State in which a tax system viewed as harmful to the single market is in effect”. The 
ECJ did not spend a word on those issues. In view of the Court’s holding, one may have expected 
the Court to qualify its final conclusion had it disagreed with the AG’s analysis. The fact that it 
did not is in my view a tacit approval on the part of the ECJ. 
 
4.9. Conclusion 
 
186. While, in the absence of harmonization, Member States are free to decide whether they will 
prevent tax avoidance and evasion they certainly have no “carte blanche”. Generally, national 
anti-avoidance measures (whether statutory rules or judicially developed doctrine) must be 
designed to prevent tax avoidance as defined by the ECJ, they must observe the principle of 
proportionality and not use criteria that are incompatible with Community law and they must 

                                                                                                                                                  
However, at the same time Aigner and his co-authors qualify their conclusion. They have found that no CFC-
Legislation is strictly confined to harmful tax practices under the Code of Conduct. From that they draw the conclusion 
that CFC-Legislation is disproportionate. This is hard to follow. Where in a particular case the CFC-Legislation hits a 
taxpayer having a CFC in a Member State that enjoys a tax regime that is identified as harmful under the Code of 
Conduct, the application of the CFC-Legislation in that case should in the line of reasoning of the authors be regarded 
as a proportionate restriction to the Treaty freedom provided of course that that Member State derives a right from the 
Code of Conduct to apply its CFC-Legislation. However, the judgment in Cadbury Schweppes leaves no doubt that the 
other Member State does not derive such a right.  
443 Also: Fontana, R., The Uncertain Future of CFC Regimes in the Member States of the European Union, Part 2, 
European Taxation, 2006, 329; Roels, J., Thin Compatibility Rules and Compatibility with EC Law, Liber Amicorum L. 
Hinnekens, Bruylant, 2002, 476. 
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always be subject to judicial control. In practical terms, this means that such measures must 
establish case-by-case and on the basis of objective circumstances that the taxpayer intends to 
claim a tax advantage and that the objectives of the relevant rule of Community law would be 
frustrated if that tax were to be conferred in the given circumstances. Anti-avoidance measures 
respecting this double test which apply in individual cases are to be regarded as Community-law 
proof. Rebuttable presumptions of tax avoidance should also be regarded as compatible with 
Community law provided that the taxpayer has the right to prove that his arrangement pursues the 
objectives of the rule of Community law of which he avails himself. The realization of tax 
savings as a result of the exercise of a Treaty freedom is, however, consistent with the objectives 
of the Treaty. Where the application of rebuttable presumptions of tax avoidance places a 
significant and unreasonable burden of proof (or of compliance) on the taxpayer, there is a serious 
risk that such presumptions will fail to pass the proportionality-test. General and – in my view 
also – specific irrebutable presumptions of tax avoidance will generally fail to pass this test. Tax 
jurisdiction shopping with the aim of taking advantage of a tax vacuum (and possibly realizing 
double non-taxation) should be held illegitimate only if the taxpayer has set up a wholly artificial 
arrangement with no other purpose than to realize that tax vacuum or double non-taxation. In that 
case a compensatory taxation by the prejudiced State is permitted. However, the expanded 
concept of coherence following from the ECJ’s decision in Manninen may allow a Member State 
that has rules for preventing double non-taxation in the domestic area to apply such rules to intra-
Community transactions pursuing double non-taxation. The fact that a tax regime of a particular 
Member State is a form of permitted or even illegal State aid or is earmarked as a harmful tax 
practice by the Code of Conduct does not give another Member State any additional right to 
prevent its nationals from claiming the benefit of such tax regimes as long as they are in place.  
 
5. TESTING THE BELGIAN ANTI-AVOIDANCE MEASURES AGAINST THE 
IMPERATIVES OF COMMUNITY LAW 
 
5.1. The Belgian GAAR 
 
187. It has been submitted that the Belgian GAAR has a limited scope of application because of 
the prevailing strict interpretation of tax statutes under Belgian law (see Part Two, margin no. 
281)444. Hence, the Belgian GAAR has limited potential to apply to intra-Community 
transactions. This is all the more true if one considers that the Belgian GAAR can only be applied 
to the legal characterization of acts and that accordingly it cannot be applied to mere facts. Tax 
jurisdiction shopping within the Community typically occurs where an economic operator 
exercises a Treaty freedom by transferring activities, assets, residence etc. to another Member 
State to enjoy the benefit of a more advantageous tax system of that Member State. As such 
transfers are purely factual (not legal characterizations given to acts), I have submitted that the 
Belgian GAAR is not capable of combating such types of tax avoidance (see Part Two, margin 
no. 232). Also, the Belgian GAAR does not permit to pierce the corporate veil (see Part Two, 
margin no. 246)445. Accordingly, the Belgian GAAR will be inadequate to prevent tax avoidance 
under the cover of the right establishment. However, it has been observed earlier that in the 
current state of the Supreme Court case law, one cannot exclude that, depending upon the 
circumstances, the Belgian GAAR permits the recharacterization of conduit arrangements into 

                                                 
444 For the same reason it has been concluded that there is limited potential for conflict between the Belgian GAAR and 
Belgian tax treaties (see Part Three, 6.1.). 
445 Concurring: Tison, M., De interne markt voor bank-en beleggingsdiensten, Een rechstvergelijkende juridische 
analyse van de wederzijdse erkenning als techniek ven marktunificatie in de Europese interne markt, Intersentia 
Rechtswetenschappen, Antwerpen-Groningen, 1999, 299. 
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direct payments by the ultimate debtor to the ultimate recipient of the relevant income (see Part 
Two, margin nos. 255-257). 
  
188. To the extent that it can be applied to an intra-Community transaction, the Belgian GAAR 
should in principle be regarded as a provision that observes the requirements set by Community 
law to national anti-avoidance measures in direct taxation (see supra 4.1 and 4.2)446. Under the 
Belgian GAAR the Belgian tax authorities must establish case-by-case and on the basis of 
objective circumstances (artificiality, complexity, abnormal character etc.) that the taxpayer, by 
giving a certain legal characterization to an act (or to separate acts which together realize the 
same operation), has the intention to avoid Belgian income taxes447. The Belgian GAAR thus 
provides for the objective and subjective tests required by Community law. However, when 
applying the GAAR to intra-Community transactions the Belgian tax authorities should realize 
that the mere fact that the intention to take advantage of tax disparities within the Community and 
to realize a tax saving has prompted the exercise of the Treaty freedoms is not legitimate proof of 
abuse of Community law and of illegitimate tax avoidance (see supra 2.2.1.4)448. To successfully 
apply the Belgian GAAR to intra-Community transactions the tax authorities must prove that the 
legal characterization of the act(s) is explained by the avoidance of Belgian taxes and that it is not 
justified by the pursuing of the objectives of the rule of Community law of which the taxpayer 
avails himself. Where the tax authorities establish the intention of tax avoidance on the part of the 
taxpayer, the burden of proof under the GAAR shifts to the taxpayer. The taxpayer must establish 
that the characterization given to his act(s) is justified by “legitimate financial or economic 
needs”. In case of intra-Community transactions, this implies that the taxpayer proves that his 
arrangement actually pursues the objectives of the applicable Community law. The Treaty and the 
Directives in income tax matters pursue economic objectives. Hence, the genuine business 
reasons put forward by the taxpayer to justify the legal characterization of his act(s) should, as a 
matter of principle, be in line with the requirements set by the ECJ to the proof incumbent on the 
taxpayer under national anti-avoidance measures449. Where the tax authorities are not convinced 
by the taxpayer’s evidence and make a tax assessment under the GAAR, such assessment is 
subject to judicial review.450 However, in assessing his evidence, tax authorities and Courts must 
fully respect the objectives of the applicable Community law. Where a taxpayer justifies the 
exercise of a Treaty freedom because e.g. the conduct of genuine activities in another Member 
State permits cost savings and increases of group profits because of lower taxation in that State, 
Community law would be infringed if such evidence would be ignored. Such would e.g. be the 
case where in the example the tax authorities or a Court deny the tax advantages pursued by the 
taxpayer because they believe that the taxpayer could achieve his aims by other means that cause 
a lower loss of revenues to the Belgian Treasury or where all sorts of subjective appreciations 
concerned with the preservation of the domestic tax base or other national interest and are put 
forward to refuse the taxpayer the benefit sought under the Treaty. 
 
189. I have submitted before that from national perspective the taxpayer’s intention to avoid taxes 
can coincide with sound business motives451. This is not different from a perspective of 

                                                 
446 I say “in principle” because one can only make such an assessment in a definitive manner where the Belgian GAAR 
is applied to a concrete case. 
See also Delanote, M. Belastingontduiking en belastingontwijking: het Belgische anti-misbruikconcept in Europees 
perspectief, T.F.R., 2004, 736. 
447 See Part Two, 3.2.3.2 and in particular 3.2.3.2.4. 
448 The Belgian tax authorities should have little difficulty to accept this proposition as they adhered to it themselves in 
the Cadbury Schweppes-case (see margin no. 68). 
449 See supra 4.5. 
450 See supra 4.7.4. 
451 See supra Part Two, margin no. 269. 
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Community law. Under Community law the taxpayer is fully entitled to exercise his Treaty 
freedoms to satisfy his economic and financial needs, while at the same time he may realize a tax 
saving. However, where the GAAR is applied to an intra-Community transaction the tax 
authorities must administer a burden of proof which is more extensive than where the GAARs is 
applied to purely domestic transactions. In both cases the tax authorities must prove on the basis 
of objective circumstances the presence of a tax avoidance motive. However, where an intra-
Community transaction is at stake, they should also prove that the arrangement does not attain the 
objectives of applicable Community law (see margin no. 188). This difference follows from the 
higher standard of proof of tax avoidance imposed by Community law which prevails over 
conflicting national law (see supra 2.2.1.4). However, in the end the practical result is not 
different. If the taxpayer who realizes a tax saving by making use of a Treaty freedom fails to 
demonstrate that his arrangement complies with the objectives pursued by the Treaty, the 
conclusion is that the legal characterization which he has given to his act(s) is solely explained by 
the aim to avoid Belgian taxes. This is not different from a purely domestic operation where a 
taxpayer fails to demonstrate that the legal characterization given to his act is justified by a 
legitimate business purpose. Also, in that case taxation is permitted because of the taxpayer’s sole 
motive to avoid tax.  
    
190. Finally, it is observed that the Belgian GAAR cannot be applied to enforce a provision of 
Belgian tax law that itself infringes Community law452. The following could be an example: a 
Belgian individual realizes a capital gain on the sale of a substantial shareholding to an interposed 
Belgian holding company which, after the expiration of the 12 month-safe harbour holding 
period, sells the shares on to an EU-based company. The GAAR is applied to recharacterize the 
two-step sale into one direct sale by the individual to the EU-holding and to impose capital gains 
tax on such direct sale under Art. 90 (9) BITC453. The reason is that Art. 90 (9) BITC itself has 
been held to infringe the Treaty provisions of the fundamental freedoms454. 
 
5.2. Thin Capitalization 
 
5.2.1. ECJ CASE LAW 
 
191. In Lankhorst-Hohorst the German thin capitalization rules were at stake. Interest on loans 
paid by German subsidiaries to parent companies was recharacterized as a dividend and thus not 
deductible if a 3:1 debt/equity ratio was exceeded but only if the lender was a non-German parent 
company. The ECJ found to rule to lead “a difference in treatment between resident subsidiary 
companies according to whether or not their parent company has its seat in Germany (…) Such a 
difference in treatment between resident subsidiary companies according to the seat of their 
parent company constitutes an obstacle to the freedom of movement, which is, in principle, 
prohibited by Article 43 EC. The tax measure in question in the main proceedings makes it less 
                                                 
452 See supra 4.7.1. 
453 The tax authorities have applied the Belgian GAAR to such a type of scheme. However, the Court found that the 
Belgian GAAR does not permit the recharacterization of this two-step sale in a direct sale to the ultimate purchaser 
(Tribunal Leuven, 23 December 2005, FJF, 2006/197). The Court did not consider whether the Belgian GAAR could 
be applied to reach a result that is incompatible with the Treaty. However, this would have been a pointless discussion 
as the ultimate purchaser of the shares was a US holding. Even if such sale were to be governed by the Treaty 
provisions on the free movement of capital, these provisions would have lead nowhere as, with respect to third 
countries, they do not apply to restrictions existing on December 31 1993 (see margin no. 121). Art. 90 (9) BITC 
precedes that date and the minor changes made later do not affect its substance (also: Van Steenwinckel, J., Taxation of 
capital gains realized by a Belgian resident in case of assignment of a major holding in the capital of a Belgian 
company to a company established in another Member State, EC Tax Review, 2005, 28).  
Compare to Tribunal Liège, 15 January 2004, FJF, 2004/187, discussed in Part Two, margin no. 129.  
454 ECJ, 8 June 2004, De Baeck, C-268/03, § 28. 
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attractive for companies established in other Member States to exercise freedom of establishment 
and they may, in consequence, refrain from acquiring, creating or maintaining a subsidiary 
which adopts that measure”455. The Court did not characterize the rule as discriminatory on 
grounds of nationality or residence of the parent company, although it did refer to a different 
treatment of German subsidiaries according to whether their parent is based in Germany or in 
another Member State (§28). However, thereafter (§32) it looked at the transaction from the 
perspective of the parent and applied a “restriction”-based reading of the freedom of 
establishment observing that the German rule makes it less attractive for parent companies based 
in other Member States to acquire, create or maintain a subsidiary in Germany. Such is 
remarkable as the ECJ seems to apply a restriction-approach to an inbound transaction and to a 
case of tax discrimination by the host State (see supra 3.3.1)456. This approach gave the ECJ the 
opportunity to determine whether the rule was justified under its “rule of reason”-doctrine457. It 
accepted the justification of the German government based on the risk of tax evasion (sic!) at 
least in principle. However, it ultimately decided that the rule was disproportional. Although the 
presumption of tax avoidance was rebuttable by the subsidiary if it proved that it could have 
obtained the loan from a third party under the same conditions, the ECJ found that such evidence 
does not lead to the result that the rule applies to a wholly artificial tax avoidance arrangement 
(see margin no. 65). As the German subsidiary was ailing it was unable to admininster that proof 
but the ECJ found there to be no abuse or tax avoidance because the parent made the financing to 
rescue its subsidiary and the subsidiary was able to reduce its bank debt and related interest 
charges with the financing from the parent458. 
 
192. It is important to note that the claimant in the proceedings was the German subsidiary and 
not its Dutch parent company. A literal reading of Art. 43 EC Treaty could lead to the conclusion 
that only the parent company and not the subsidiary can claim protection under Art. 43 EC 
Treaty. The ECJ, however, construes the provision broadly and admits that also the subsidiary 
relies on Art. 43 EC Treaty and claims that the freedom of establishment has been infringed in 
relation to its parent company with negative consequences for itself (i.e. the non-deductibility of 
the interest)459. The case also makes it clear that other criteria than residence which lead to the 
same result (i.e. that non-resident parent/lenders are discriminated) are also not acceptable. The 
German government argued that there was no discrimination because the distinction was not 
based on nationality or residence of the parent but upon whether or not the shareholder/lender was 

                                                 
455 ECJ, 12 December 2002, Lankhorst-Hohorst, C-324/00, § 27-32.  
456 Brosens, L., Thin Capitalization rules and EU law, EC Tax Review, 2004, 193; Gutmann, D., Hinnekens, L., The 
Lankhorst-Hohorst case. The ECJ finds German thin capitalization rules incompatible with the freedom of 
establishment, EC Tax review, 2003, 93-94.  
457 A similar observation can be made as with respect to the Bachmann-case (see margin nos. 64 and 127). If the ECJ 
would have treated Lankhorst from the perspective of the foreign parent/lender, it had to qualify the German rule as a 
discrimination on the basis of the nationality of the lender, applying the rule of Art. 48 EC Treaty that the seat of a 
company determines its nationality. Then, it could not have examined whether the rule was compatible with the Treaty 
on grounds of the prevention of tax avoidance since it can only apply Treaty based exceptions to justify such 
discriminations (compare to the “Avoir Fiscal”-case, margin nos. 62 and 127). 
458 ECJ, 12 December 2002, Lankhorst-Hohorst, C-324/00, § 35 and 38. 
459 Cordewener, A., Company Taxation, Cross-Border Financing and Thin Capitalization in the EU Internal Market: 
Some Comments on Lankhorst-Hohorst Gmbh, European Taxation, 2003, 104. 
The Court also applied such a broad construction of Art. 43 EC Treaty in ECJ, 16 July 1998, ICI, C-264/96, § 20-23; 
ECJ, 8 March 2001, Metallgesellschaft, Joined cases C-397/98 and 410/98, § 42-44 and ECJ, 14 December 2006, 
Denkavit Internationaal, C-170/05, § 20-22 (albeit that in the latter case the claim was brought jointly by the subsidiary 
and the parent). The Court applies a similar approach under the freedom to provide services. It accepts that a service 
recipient claims protection under Art. 49 EC Treaty (see e.g. ECJ, 3 October 2006, Skorpio Konzertproduktionen, C-
290/04, § 32; ECJ, 28 October 1999, Vestergaard, C-55/98, § 19-20). As the financing of companies outside a 
parent/subsidiary relationship can be characterized as the provision of a service the approach of the Court leads to 
consistent results under Art. 43 and 49 EC Treaty (see footnote under margin no. 98). 



 674

entitled to a tax credit in Germany. The Court dismissed that argument because in practice only 
German resident companies were entitled to such a tax credit460. 
 
193. There is another thin capitalization case currently pending before the ECJ concerning the 
question whether the UK thin capitalization rules applying from before 1995 until today are in 
line within Community law. AG Geelhoed has opined in this case and hereafter I will from time 
to time refer to this Opinion461.  
 
194. The French Conseil d’Etat applied the same reasoning as in Lankhorst to hold that the 
French thin capitalization rules infringed the freedom of establishment for which no valid 
justifications were put forward. The French rules like the German rules applied a fixed 
debt/equity ratio only in respect of interest paid to non-resident lenders. Unlike the German rules, 
the French rules did not recharacterize the interest as a dividend but merely disallowed the 
deduction of the interest. Also, they were even more disproportionate as they did not allow the 
taxpayer to reverse the presumption462. This French case law makes it clear that the Lankhorst-
doctrine can apply regardless whether the thin capitalization rule recharacterizes the interest as a 
dividend or merely denies the deduction of the interest.   
 
5.2.2. THE BELGIAN THIN CAPITALIZATION PROVISIONS 
 
195. Belgium has five domestic law provisions that are relevant for the discussion of thin 
capitalization, i.e. Art. 18, 4° BITC; Art. 198, 11° BITC; Art. 26 BITC; Art. 54 BITC and the 
Belgian GAAR. As observed before not all of those provisions are “pure sang” thin 
capitalization rules (see Part Two, 3.1). Some of them (e.g. Art. 26 and 54 BITC) are not 
concerned with the question whether the borrower is undercapitalized and thus do not permit a 
recharacterization of excessive debt into equity, but only disallow a deduction of the interest to 
the extent that it is not at “arm’s length”. Apart from the Belgian GAAR (which has been 
discussed under 5.1), these provisions will be discussed hereafter. Like in Part Three of this study, 
I will only analyze to what extent the Belgian thin capitalization rules are consistent with 
Community law from the perspective that Belgium is the source State of the income. Thus, I wil 
not examine to what extent Community law requires Belgium to give relief for economic or 
juridical double taxation resulting from the fact that another Member State has applied its thin 
capitalization rules to a financing provided by a Belgian lender. 
 

                                                 
460 ECJ, 12 December 2002, Lankhorst-Hohorst, C-324/00, § 28. Some German companies did not qualify for tax 
credit either. Such were German companies that were exempt from German corporate tax because they were companies 
of public law or public law or private law companies carrying specific activities that are worthy of exemption. The 
Court found this group not comparable to the Dutch parent of the Lankhorst-group that was engaged in trade or 
business and subject to tax in the Netherlands.  
461 Opinion AG Geelhoed, Test Claimants in Thin Cap Group Litigation, C-424/04.  
462 Conseil d’Etat, 30 December 2003, SARL Coréal Gestion, RJF 3/04, no. 233. 
For a discussion of the case see e.g. Baranger, S., Supreme Court rules on Thin Capitalization Provisions, European 
Taxation, 2004, 287; Brokelind, C., Cross border intra-group financing in France after the Conseil d’Etat decisions of 
30 December 2003, EC Tax Review, 2004, 181. 
For a discussion of cases decided by lower French Courts, see Olléon, L., Déductibilité des intérêts, traité de Rome et 
conventions fiscales, RJF 3/03, 191.  
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5.2.2.1. Art. 18, 4° BITC 
 
5.2.2.1.1. Indirect discrimination 
 
196. Art. 18, 4° BITC recharacterizes interest paid on certain tainted debt as a dividend both for 
corporate tax purposes of the borrower and withholding tax purposes of the lender if a 1:1 
debt/equity ratio is exceeded and/or the interest is not at “arm’s length”. To that extent, the 
interest is integrated in the borrower’s profit and subject to Belgian corporate tax and 25% 
dividend withholding tax instead of 15% interest withholding tax. In essence tainted debt is 
formed by (i) loans made by individual shareholders or directors whether resident or not and (ii) 
loans made by non-resident companies, provided that they perform functions of a director in the 
Belgian borrowing company. Accordingly, unlike a traditional thin capitalization-rule, the 
provision does not affect shareholder loans made by non-resident companies/shareholders. As 
observed before (see Part Two, 3.1.2.2.2), the condition that the non-resident company must be a 
director of the Belgian borrower can easily be circumvented because there is normally no need to 
appoint a (foreign) creditor as a director of a Belgian company (not even if he is a shareholder). It 
turns the provision into an ineffective thin capitalization-rule for non-resident companies. Loans 
made by Belgian companies (even if they are appointed director of the borrowing company) are 
left unaffected presumably because there is no need to include them as the interest deduction by 
the borrower is compensated by the taxation of the interest at the creditor.  
 
197. Only the second group of tainted debt raises an issue of compatibility of Art. 18, 4° BITC 
with Community law as the rule only applies to non-resident companies/lenders that are directors 
of the Belgian borrowing company463. The first question that arises is which provision of the EC 
Treaty offers protection to such lenders. There is no need for such a lender to be the (controlling) 
shareholder of the Belgian company. Accordingly, the matter is not necessarily governed by Art. 
43 EC Treaty. On the other hand, according to express terms of Art. 43 EC Treaty the freedom of 
establishment also includes the right to manage companies under the conditions set out by the 
host State for its own nationals. Arguably, Art. 43 EC Treaty applies to non-resident companies 
that perform director’s functions in a Belgian company even if they do not own a controlling 
shareholder in that company. If Art. 43 EC Treaty were not to be relevant, non-resident 
companies/directors that have lent funds to the Belgian company are protected by Art. 56 EC 
Treaty (free movement of capital)464.  
 
198. The principles applied by the ECJ in Lankhorst apply mutatis mutandis to Art. 18, 4° BITC. 
Like the German rule, Art. 18, 4° BITC recharacterizes interest paid on excessive debt as a 
dividend under a fixed debt/equity ratio but only to the extent that such interest is paid to certain 
non-resident lenders. Belgium has full tax jurisdiction over the Belgian borrowing companies and 
the nature and extent of that jurisdiction is the same regardless whether it is exercised over 
Belgian borrowing companies with Belgian companies/directors/lenders or over Belgian 
borrowing companies with companies/directors/lenders established in other Member States. 
Accordingly, there is a different tax treatment of Belgian borrowing companies in comparable 
positions solely depending upon the seat of the lender. Such indirect discrimination infringes Art. 

                                                 
463 The first group of tainted debt concerns individuals/lenders which are not the main object of this Study and will 
therefore not be considered. The first group of tainted debt applies to Belgian resident and non-resident lenders and 
therefore does not lead to a discrimination of the Belgian company depending upon the nationality or residence of its 
lender. Whether such a national rule which applies without distinction can nevertheless constitute a restriction of the 
Treaty freedoms, will be discussed hereafter in connection with Art. 198, 11° BITC (see 5.2.2.2).  
464 For a discussion whether the freedom to provide services may be relevant, see supra footnote under margin no. 98. 
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43 or 56 EC Treaty465. This infringement is in a sense even more blatant than the infringement by 
the German rule. The Belgian thin capitalization provision does, unlike the German one, not 
allow the taxpayer to reverse the fixed and even lower debt/equity ratio. Also, the rule may even 
apply to non-shareholders (i.e. directors) that are not in position to impose their conditions on the 
borrowing company466. In 1997 the MoF recognized that Art. 18, 4° BITC raises questions of 
compatibility with Community law467. The ECJ in Lankhorst clearly condemned a provision like 
Art. 18, 4° BITC. Belgium should spontaneously amend or repeal the rule because there are no 
legitimate justifications for the breach of Community law (see infra 5.2.2.1.2 and 5.2.2.1.3). For a 
proposal of an efficient and Community law-proof thin capitalization rule, see infra 5.2.2.5. 
 
5.2.2.1.2. Justifications? 
 
199. In an internal market taxpayers have the right to structure their affairs in the most efficient 
manner for tax purposes and such permit them to finance companies by debt rather than by equity 
and to borrow from lenders based in Member States that provide for the most attractive tax 
regime for interest income. The mere fact that a company attracts financing from a lender in 
another Member State even if the lender enjoys a favorable tax treatment there, is not proof of 
illegitimate tax avoidance (see 2.2.1.4). AG Geelhoed expressly confirmed this position with 
respect to the financing of subsidiaries in his Opinion to the UK Thin Cap GLO-case468. The limit 
of the taxpayer’s rights is of course abuse of the Treaty freedoms and illegitimate tax avoidance. 
Presumably, Belgium will attempt to justify Art. 18, 4° BITC on grounds of prevention of tax 
avoidance, which is, as observed before, a legitimate objective compatible with the Treaty (see 
margin no. 141). If the concern of Belgium is that international groups of companies characterize 
for tax avoidance purposes what in reality is equity as debt and profit distributions as interest, the 
recharacterization of interest payments into dividends is apt to achieve the aim of preventing such 
type of tax avoidance469. The ultimate question is therefore whether Art. 18, 4° BITC represents a 
proportionate response to this aim. For purposes of answering this question, a distinction should 
be made between the application of the debt/equity ratio, on the one hand, and the application of 
the “arms’ length”-test on the other hand (see margin nos. 200-201).  
 
200. The debt/equity ratio used by Art. 18, 4° BITC is 1:1 and not rebuttable. The non-
compliance with the debt/equity ratio is the only objective circumstance by virtue of which the 
tax authorities establish the taxpayer’s intention to avoid tax. Such a debt/equity ratio fails to pass 
the proportionality-test. Tax avoidance is presumed where the ratio is exceeded. As observed 
before (Part Three, 6.2.1.4.2) a 1:1 ratio will hardly meet the “arm’s length”-standard. Thus in 
many cases, non-compliance with the ratio will not be an indication of tax avoidance. Also, the 
rule can apply to companies/lenders which are not shareholders of the borrowing company (but 
only directors) and which may therefore not be in a position to impose their (presumed non 
“arm’s length”) conditions on the borrowing company. It is also hard to see how a lender that is 
only a director takes a shareholder’s risk on the borrower under a 1:1 debt/equity ratio. And as the 
taxpayer does not have the right to rebut the presumption, in all those instances tax avoidance is 

                                                 
465 Also: Brosens, L., Thin Capitalization rules and EU law, EC Tax Review, 2004, 198; Behaeghe, I.,,  Het Hof van 
Justitie beoordeelt verenigbaarheid van nationale ‘thin-capitalization’-maatregel met art. 43 EG-verdrag 
gewaarborgde vrijheid van vestiging, T.F.R., 2003, 395-399; Smet, P., Ide, C., Thin Capitalization regelingen op de 
helling ?, Fiscoloog Internationaal, 2002, no. 229, 1. 
Compare: Opinion AG Geelhoed, Test Claimants in Thin Cap Group Litigation, C-424/04, § 42-59.    
466 De Broe, L., de la Serna, M., Les règles fiscales belges destinées à lutter contre la sous-capitalisation des sociétés à 
l’épreuve du droit européen, Liber Amicorum J. Malherbe, Bruylant, 2006, 304-305.  
467 Parl. Question no. 621 of 29 January 1996, Bull. Bel., 1997, 814. 
468 Opinion AG Geelhoed, Test Claimants in Thin Cap Group Litigation, C-424/04, § 66. 
469 Compare: Opinion AG Geelhoed, Test Claimants in Thin Cap Group Litigation, C-424/04, § 64. 
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upheld where no such avoidance is present. In other words, the rule has not the specific purpose 
of preventing on a case-by-case basis wholly artificial arrangements with no other purpose than 
tax avoidance, but applies generally to any situation in which a loan is taken up with a 
company/director that has its seat in another Member State. Such a blanket non “arm’s length” 
rule goes beyond what is reasonably necessary to achieve its aim470. 
 
201. What about the recharacterization of the interest that does not observe the “arm’s length”-
principle into a dividend? It has been argued above (see margin no. 72) that transactions that do 
not meet the “arm’s length”-standard may not pursue an objective underlying the EC Treaty. As 
a matter of principle, in case of non-compliance with this standard there may be a reasonable 
suspicion of artificial shifting of profits between taxpayers in different Member States. I therefore 
agree with AG Geelhoed in his opinion to the UK Thin Cap GLO-case that the “arm’s length”-
standard represents an objective circumstance by which it can be assessed whether the sole 
purpose of the transaction is shift profits to taxpayers in Member States where such profit is most 
advantageously taxed471. The burden of proof that the “arm’s length”-standard has not been 
observed is incumbent on the tax authorities. For purposes of determining whether the interest 
charged on the tainted debt observes the “arm’s length”- standard, Art. 18, 4° BITC refers to Art. 
55 BITC. According to Art. 55 BITC an “arm’s length”-interest is the interest charged in the open 
market. However, it still permits adjustments to that open market-interest to take account of the 
specific circumstances affecting the risks associated to the loan and, in particular, of the financial 
status of the borrower and the term of the loan. I have argued above that Art. 55 BITC permits to 
set an “arm’s length”- interest that observes the OECD principles (see Part Three, margin no. 
276). Thus, in my view Art. 18, 4° BITC uses a reasonable and internationally accepted indicator 
of tax avoidance which permits adjustments to the market interest rate to take account of the 
particularities of the specific case. Where taxpayers deviate from this (possibly adjusted) market 
rate the Belgian tax authorities can legitimately presume that the transaction aims at avoiding 
Belgian taxes. However, as observed before the requirement of proportionality demands that such 
a presumption can be reversed by the taxpayer (see 4.5). Such means that the taxpayer has the 
right not only to submit evidence of what he believes is the “arm’s length”-interest, but - in line 
with the Lankhorst-judgment - also to show that, although the terms of the transaction are not at 
“arm’s length”, there were nonetheless genuine commercial or financial reasons justifying the 
non-observance of the statutory “arm’s length”-standard other than the attainment of a tax 
advantage. The Lankhorst-case offers an example (see margin no. 191). In his Opinion to the UK 
Thin Cap GLO-case the AG expressly confirms this position, while emphasizing that situations in 
which non “arm’s length”-transactions are possible other than the Lankhorst- rescue attempt may 
be “relatively exceptional”472. If such commercial reasons are put forward by the taxpayer their 
validity should be assessed on an individual basis with the ultimate goal of determining whether 
the transaction is a wholly artificial tax avoidance arrangement. The result of this examination 
should be subject to judicial review (see supra 4.7.3). In matters of thin capitalization and transfer 
pricing in general, the way in which the rule is applied in practice is crucial to assess whether it 
complies with the proportionality-test. Thus, it should not be excessively difficult or even 
                                                 
470 Compare: ECJ, 12 December 2002, Lankhorst-Hohorst, C-324/00, § 37; Opinion AG Geelhoed, Test Claimants in 
Thin Cap Group Litigation, C-424/04, § 73. 
471 Opinion AG Geelhoed, Test Claimants in Thin Cap Group Litigation, C-424/04, § 66. The AG refers to the 
taxpayer’s “essential aim” which is a nod to the Court’s holding in Halifax. In Cadbury Schweppes and also in Halifax 
the Court upheld illegitimate tax avoidance where the taxpayer’s sole purpose is to obtain a tax advantage (see supra 
margin nos. 35 and 75). 
472 Opinion AG Geelhoed, Test Claimants in Thin Cap Group Litigation, C-424/04, § 67.  
Authors question whether the various business reasons put forward by the applicants in the UK Thin Cap GLO-case for 
not respecting the “arm’s length”-principle will be admitted by the Court. This matter will presumably be left to the UK 
Courts to be resolved (Whitehead, S., Who will be the winners in the thin-cap debate?, International Tax Review, 2006, 
30).  
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impossible for the taxpayer to provide the evidence to reverse the presumption473. On the face of 
the text of the provision, Art. 18, 4° BITC only seems to partially observe those principles. The 
statute requires the tax authorities to consider the particularities of the case. However, the text of 
Art. 18, 4° BITC is unclear as to whether the taxpayer can establish sound reasons for not 
applying the “arm’s length”-interest as determined by the tax authorities. However, this is also 
true for the general transfer pricing rule laid down in Art. 26 BITC (see infra 5.2.3.2.3). 
Nevertheless, case law handed down under Art. 26 BITC shows that Belgian Courts allow 
taxpayers to prove that they had genuine commercial or financial reasons for not respecting the 
“arm’s length”-principle (see Part Two, margin no. 147). There is to my knowledge no published 
case law regarding the application of the “arm’s length”-test under Art. 18, 4° BITC so that it is 
impossible to determine whether in practice the provision is applied in a manner that observes the 
imperatives of Community law. However, even if the lender/director cannot prove that the 
interest is at “arm’s length”, a point can be made that Art. 18, 4° is still disproportiante as it 
recharacterizes excessive interest as a dividend in cases where the debt is clearly not equity and 
the lender does not assume shareholder’s risk.  
 
202. If the prevention of tax avoidance were to be ineffective could the Belgian government rely 
on other justifications? It is hard to see how the measure could meet the requirements set for “the 
preservation of the coherence of the Belgian tax system” as narrowly defined by the ECJ in 
Bachmann (see margin no. 140). There is no direct link with regard to the same taxpayer of a tax 
advantage and a tax burden. Also in Lankhorst that argument was easily dismissed474. The 
question arises whether the Belgian government would have more chance by invoking the 
protection of the balanced allocation of taxing powers among Member States as admitted in 
Marks & Spencer (see margin no. 142). It could argue that the rule ensures fair and coherent tax 
treatment by providing for the economic activity of the borrowing company to be taxed in the 
country where its economic activity took place and that profits are not exported to Member States 
where such profits have not been earned475. For that argument to be successful the rule needs to 
recharacterize interest payments as dividends that are in reality disguised profit distributions. Like 
any other exception to the unrestricted exercise of the Treaty freedoms under the “rule of reason”, 
the justification based on the protection of the tax jurisdiction of the Member States must still 
meet the proportionality-test476. Thus, like under the anti-avoidance-justification, where the 
debt/equity ratio is applied Art. 18, 4° BITC clearly is in breach with Community law. Where the 
“arm’s length”-test is applied, the conclusion is the same if the taxpayer is denied the right of 
producing evidence to the contrary (see margin nos. 200-201). It is only logical that the 
conclusions are the same under both justifications. Anti-avoidance rules are in essence secondary 
rules, i.e. rules that aim at protecting and supporting the national rules on tax jurisdiction. 
 
203. The question arises whether the above conclusions are to be amended to the extent that 
Belgium has preserved the application of Art. 18, 4° BITC in its tax treaties either explicitly (i.e. 
by modifying the “Dividend”-definition in Art. 10 (3) of its treaties or by including a special 
clause to that effect such as in the Belgium/Spain treaty) or implicitly (in provisions such as Art. 
9; 11 (6) and/or 24 (4) and (5) of its treaties) (See Part Three, 6.2). Belgium could attempt, in line 
with the UK’s defense in the UK Thin Cap GLO-case, to argue that its thin capitalization rules are 
solely concerned with the allocation of taxing powers between it and its tax treaty partners in the 
                                                 
473 Also: Opinion AG Geelhoed, Test Claimants in Thin Cap Group Litigation, C-424/04, § 67. 
474 ECJ, 12 December 2002, Lankhorst-Hohorst, C-324/00, § 39-42. Arguably, the argument had nothing to do with 
preservation of the coherence of the German tax system because it concerned the OECD’s “arm’s length”-test. 
However, it was rephrased in that way by the ECJ. 
475 Such is one of the UK’s defenses in the UK Thin Cap GLO-case (Opinion AG Geelhoed, Test Claimants in Thin 
Cap Group Litigation, C-424/04, § 61 and 85). 
476 Also: Opinion AG Geelhoed, Test Claimants in Thin Cap Group Litigation, C-424/04, § 91. 
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hope that the ECJ then applies its Gilly-doctrine. According to such doctrine Member States may 
allocate fiscal competence as between themselves in tax treaties and thereby follow the principles 
developed by the OECD MC. Where the matter concerns such an allocation of taxing powers, the 
ECJ found the Treaty freedoms not to be applicable477. This kind of argument should be rejected 
on principle grounds. First, Art. 18, 4° BITC and the other thin capitalization-rules stem from the 
unilateral action of Belgium to combat certain tax avoidance and apply regardless of whether 
Belgium has entered into a tax treaty or not478. Secondly, the fact that such rules are preserved in 
tax treaties does not affect the above conclusion. In Saint Gobain and later cases the ECJ held 
(with reference to Gilly!) that although Member States remain competent to conclude tax treaties 
with a view to prevent double taxation and to determine the connecting factors for purposes of 
allocating taxing powers between them, they must nevertheless respect Community law in 
exercising such taxing powers479. The ECJ has consistently held that, in their mutual relations, 
Member States may not conclude treaties that infringe provisions of Community law. In case of 
conflict, Community law prevails and the provisions of the (tax) treaties have no legal effect, 
regardless whether the treaties were entered into before or after the entry into force of the EC (or 
the accession of a Member State as the case may be)480. Accordingly, the fact that Belgium has 
preserved the application of its thin capitalization rules in its tax treaties with Member States will 
by no means save those rules if they infringe Community law. In addition, a tax treaty must be 
interpreted in accordance with the relevant rules of international law as applicable between the 
Contracting States (Art. 31 (3) (c) VC; see Part Three, 2.1.2.2.2). The Belgian tax treaties with 
Member States must thus be construed in a manner that leads to results that are consistent with 
Community law. Finally, it has been observed before that where Art. 18, 4° BITC applies a fixed 
debt/equity ratio it does not observe the OECD’s ”arm’s length”-principle. Hence, it is hard to 
justify the measure under the ECJ’s Gilly-doctrine as one that applies internationally accepted 
OECD principles481.   
 
5.2.2.1.3. Does the fact that the residence State of the lender does not relieve the 
double taxation affect the discussion on the restriction of the Treaty freedoms and 
the justification for such restriction?  
 
204. Where Belgium has recharacterized the interest as a dividend with the result that the interest 
is subject to Belgian corporate and dividend withholding tax, it is by no means sure that the 
residence State of the lender will follow that recharacterization and give relief for the juridical 
double taxation (i.e. the dividend withholding tax) and the economic double taxation (because it 
believes that the income is legally an interest which it is allowed to tax). Could Belgium as the 
source State argue that its thin capitalization rule does not infringe the Treaty because the 
residence State does not relieve the resulting double taxation? I submit that the ECJ should hold 
that whether a thin capitalization rule infringes the Treaty freedoms is only a matter of the law of 
the source State. Thin capitalization rules stem from the unilateral choice of the source State to 
prevent erosion of its tax base because it belives that ceratin finaing transactions are not at “arm’s 
length”. A Member State cannot shift its obligation to comply with the EC Treaty to another 

                                                 
477 ECJ, 12 May 1998, Gilly, C-336/96, § 23-35. 
478 Opinion AG Geelhoed, Test Claimants in Thin Cap Group Litigation, C-424/04, § 50-57. 
479 ECJ, 21 September 1999, Saint Gobain, C-307/97, § 56-57. See also ECJ, 12 December 2002, De Groot, C-385/00, 
§ 93-94; ECJ, 19 January 2006, Bouanich, C-265/04, § 49-56 and ECJ, 14 December 2006, Denkavit Internationaal, C-
170/05, § 44.   
480 ECJ, 27 September 1988, Matteucci, C-235/87, § 19-23. See also: Hinnekens, L., Compatibilty of Bilateral Tax 
Treaties with European Community Law – Application of the Rules, EC Tax Review, 1995, 203. 
481 Compare: Cordewener, A., Company Taxation, Cross-Border Financing and Thin Capitalization in the EU Internal 
Market: Some Comments on Lankhorst-Hohorst Gmbh, European Taxation, 2003, 111; Roels, J., Thin Compatibility 
Rules and Compatibility with EC Law, Liber Amicorum L. Hinnekens, Bruylant, 2002, 470 and 475. 
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Member State by relying on the latter to make good for the discrimination or restriction caused by 
the former’s legislation482. Thus, the fact that the residence State of the lender does not provide 
for relief (even if by doing so it would infringe its obligations under a tax treaty with the source 
State) is of no significance to the question whether the thin capitalization rule is in breach of the 
EC Treaty483. Nor is it relevant that double taxation may or will be relieved under provisions of a 
tax treaty between the two Member States or of the EC-Arbitration Convention.   
  
205. In Lankhorst and the UK Thin Cap GLO-case the Commission argued that the principle of 
proportionality requires that the source State and the residence State reach an agreement to avoid 
such double taxation484. In Lankhorst the ECJ did not address the issue. In the UK Thin Cap 
GLO-case AG Geelhoed supported the Commission’s argument. According to the AG “in order 
for the application of thin cap rules to be proportionate to their aim, the Member State applying 
these rules must ensure via DTC (tax treaty, LDB) that the requalification of the transaction 
within its tax jurisdiction is mirrored by a counterpart requalification (…) in the parent 
company’s Member State”. The position of AG Geelhoed as regards the relief for double taxation 
in matters of thin capitalization is very remarkable. In his opinion to the Kerckhaert –case AG 
Geelhoed argued that in its present state Community law does not require the residence State to 
provide for relief for juridical double taxation resulting from the fact that dividends were taxed by 
the source State and the residence State of the shareholder. The AG observed that, whilst the 
abolition of double taxation within the Community is one of the objectives of the EC Treaty, Art. 
293 second indent EC Treaty has no direct effect (i.e. taxpayers do not derive enforceable rights 
from it) and Member States have no absolute obligation to eliminate double taxation as Art. 293 
merely provides that Member States shall “so far as necessary” enter into negotiations with each 
other with a view to abolish double taxation. According to the AG any distortion of economic 
activity caused by the fact that the residence State does not relieve double taxation results from 
the fact that in the present State of Community law different tax systems exist side by side485. In 
its judgment in Kerckhaert, the ECJ followed the AG and added that in the present state of 
Community law there are, apart from the Parent/Subsidiary and Savings Directive and the EC-
Arbitration Convention, no unifying or harmonizing measures for the elimination of juridical or 
economical double taxation486. As a matter of principle, it is hard to see how the fact that the 
residence State does not give relief for double taxation can affect the question whether a rule 
unilaterally enacted by the source State to prevent circumvention of its tax law can constitute an 
indirect discrimination originating in the source State (see margin no. 204). It is even harder to 
see how the fact that the residence State does not eliminate double taxation can be a 
disproportionate restriction to the exercise of the Treaty freedoms (by the source State!) where the 
residence State has – as will be shown hereafter – such an obligation under primary and 
secondary Community law only in exceptional circumstances (see margin nos. 206-208). Finally, 
if there is no obligation for the residence State to provide for relief for double taxation of income 
that is characterized in the same way by the source State and the residence State (as was the case 
for the dividend in Kerckhaert), it is even harder to see why the residence State should have such 

                                                 
482 EFTA Court, 23 November 2004, Fokus Bank, E-1/04, § 37. 
483 Compare: Opinion AG Geelhoed, Test Claimants in Thin Cap Group Litigation, C-424/04, § 69 and 79. 
484 ECJ, 12 December 2002, Lankhorst-Hohorst, C-324/00, § 35; Opinion AG Geelhoed, Test Claimants in Thin Cap 
Group Litigation, C-424/04, § 69.  
485 Opinion of AG Geelhoed, Kerckhaert, C-513/04, § 30-39. The AG also called juridical double taxation “(…) in the 
absence of priority rules between the relevant States, an inevitable consequence of the generally accepted method 
under international tax law of dividing tax jurisdiction between Member States – that is, the distinction between home 
State taxation (worldwide taxation of residents) and source State taxation (territorial taxation of non-residents) (…)”. 
The AG also referred to the aforementioned Gilly-case to defend his position. 
486 ECJ, 14 November 2006, Kerckhaert, C-513/04, § 21-22. 
The Court forgets to mention the Interest & Royalty Directive. 



 681

obligation where there is a mismatch in the characterization of the income between the two States 
that is caused by unilateral action of the source State.  
 
206. Which arguments does the AG put forward in the UK Thin Cap GLO-case to build his 
position on? First, he observes that the effect of tax treaties on a taxpayer’s situation should be 
considered when assessing the compatibility of the UK’s thin capitalization rules with Art. 43 EC 
Treaty487. The AG thereby overlooks the fact that thin capitalization rules are not only concerned 
with the situation of one taxpayer (i.e. the lender) and the fact that in his hands the income is 
subject to double taxation in the source State and his residence State), but also with the situation 
of two taxpayers (i.e. the borrower and the lender) and that the mismatch in the characterization 
of the income leads to economic double taxation. Secondly, he observes – and that is of course no 
surprise in view of his opinion in Kerckhaert - that the obligation of the residence State to 
recognize UK’s characterization of the income follows from its obligations under the tax treaty 
with the UK, not under Community law. The AG puts the burden on the source State to ensure in 
its tax treaty with the residence State that the latter accepts the source State’s characterization and 
eliminates double taxation488. I have a lot of sympathy for the argument of the AG from a 
perspective of a good faith application of the provisions of the tax treaty. However, his 
proposition is difficult to accept under the current state of Community law and the ECJ’s case law 
concerning relief of double taxation.. First, the ECJ’s current case law suggests that in the present 
State of Community law, Community law does not impose an obligation on the Member States to 
relieve double taxation resulting from cross-border Community activity. Member States are free 
to enter into tax treaties to eliminate double taxation but, in the absence thereof, Community law 
does not require them to enact unilateral measures for eliminating double taxation in their 
domestic law489. Secondly, even where Member States have entered into a tax treaty they have in 
view of the lose obligation imposed by Art. 293 second indent EC Treaty no binding obligation to 
prevent double taxation in every single case. Even if, in line with the ECJ’s Gilly-doctrine, 
Member States were to follow the OECD MC and its underlying principles in their bilateral tax 
treaties, it is far from certain that every time that the source State has applied its thin 
capitalization rules, the residence State of the lender must relieve juridical and economic double 
taxation. As observed earlier in this study, § 32.1 et seq.. of the OECD Commentary on Art. 23 
require the residence State to give relief for juridical double taxation “where an item of income 
may be taxed by the source State in accordance with the provisions of the Convention”. In 
particular with respect to thin capitalization rules the OECD Commentary addresses the specific 
problems arising in this area. It observes that the source State can only recharacterize interest into 
dividend where the lender effectively shares the risks run by the borrowing company to the same 
extent as a shareholder490 and that only in such instances the residence State of the lender must 
give relief for the dividend withholding tax imposed by the source State. It further observes that 
whether the residence State should give relief for the resulting economic double taxation under its 

                                                 
487 Opinion AG Geelhoed, Test Claimants in Thin Cap Group Litigation, C-424/04, § 69.  
488 Opinion AG Geelhoed, Test Claimants in Thin Cap Group Litigation, C-424/04, § 69 and 79. 
489 That is not to say that I agree with the ECJ’s position. If there is one impediment in the tax field to the realization of 
the Common Market (Art. 2 jo. 3 and 14 EC Treaty) it is that double taxation is not removed for those making use of 
their Treaty freedoms. In Gilly the ECJ said that the elimination of double taxation is an objective of the Treaty and 
also in Gilly it said that Member State could abolish double taxation “inter alia” by concluding tax treaties between 
themselves (ECJ, 12 May 1998, Gilly, C-336/96, § 16 and 24) See also the Opinion of AG Colomer, D, C-376/03, § 85. 
That means that the primary duty of Member States is to eliminate economic and juridical double taxation by way of 
unilateral action in domestic law. A failure to do is an infringement of the Treaty. If domestic action is not sufficient 
(“as far as necessary”, Art. 293 EC Treaty) Member States should enter into tax treaties or Community action is 
needed.  
For a strong view on that, see Vanistendael, F., The ECJ at the Crossroads: Balancing Tax Sovereignity against the 
Imperatives of the Single Market, European Taxation, 2006, 418-419. 
490 See Part Three, margin no. 286. 
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parent/subsidiary regime depends upon whether or not the lender is the parent company of the 
borrower491. It follows that in many instances the provisions and principles of the OECD MC do 
not permit to entirely eliminate double taxation. Such will e.g. be the case where the source State 
recharacterizes interest into a dividend in cases of true debt (e.g. where a non “arm’s length”-
interest on true debt is recharacterized as a dividend, see margin no. 201 in fine); where the lender 
is not the parent of the borrower; where the source State does not recharacterize the interest but 
only disallows its deduction etc.. In the latter case, Art. 9 (2) OECD MC is of significance rather 
than Art. 23 OECD MC. Art. 9 (2) OECD MC does not impose an absolute obligation (but only a 
“best effort”-obligation) on the residence State to relieve economic double taxation492. Moreover, 
the mutual agreement procedure provided by Art. 9 (2) to resolve the double taxation is applied a 
posteriori (i.e. after economic double taxation has arisen). It is time consuming and often costly 
for the taxpayers concerned. 
 
207. There may, however, be instances where primary law Community law requires the residence 
State to prevent double taxation and which find support in AG’s Geelhoed opinion in Kerckhaert. 
According to the AG in giving relief for double taxation the residence State should not 
discriminate between foreign and domestic source income493. It follows that where under its thin 
capitalization rules a Member State gives relief for double taxation to the domestic lender for 
interest recharacterized as dividend in the hands of a domestic subsidiary, it should in order to 
avoid discrimination extend such relief to a domestic lender receiving interest that has been 
recharacterized as dividend by another Member State. This conclusion also follows from the 
expanded “coherence”-principle endorsed by the ECJ in Manninen (see margin no. 140). If under 
Manninen the residence State should eliminate economic double taxation on foreign income in 
the same way as it does for domestic income, the residence State should also extend its rules on 
relief for juridical double taxation on domestic source income to foreign source income.  
 
208. If primary Community law does not require Member States to relieve double taxation494, the 
question arises whether the State of residence of the lender is obliged to eliminate double taxation 
under secondary Community law. The Parent/Subsidiary Directive applies to “distributions of 
profits” (Art. 1). Arguably, this term is broader than the term “dividends”. In view of the object 
and purpose of the Directive (prevention of juridical and economic double taxation of profit 
distributions between subsidiary and parent companies) and the text of Art. 4 (as amended in 
2003495), I have submitted elsewhere that the term “distributions of profits” should also include 
disguised distributions of profits which are caused by the parent’s shareholding in the subsidiary 
and which entail a shift of value from the subsidiary to the parent. In particular that term should 
include the return on a purported loan where the tax authorities under an all facts and 
circumstances-test have shown that such a loan in reality is a contribution of equity. Accordingly, 
any such distribution should be exempt from withholding tax in the source State and be eligible 
for relief of double taxation in the parent’s residence State. However, I have warned for wishful 
                                                 
491 OECD Commentary on Art. 23, § 67 and 68 saying that depending upon the case either the text or the context of the 
OECD MC requires the residence State to provide for relief of double taxation in such a case.  
It is to be noted that Courts in the residence State may refuse to apply the principles set out by the Commentary to 
treaties entered into prior to the introduction of the relevant paragraphs in the Commentary (i.e. 1992) which may be 
another reason why double taxation is maintained. See Part Three, 2.3.2.2. 
492 See OECD Commentary on Art. 9, § 6 and Part Two, margin no. 157. 
493 Opinion of AG Geelhoed, Kerckhaert, C-513/04, § 36. 
494 For an example under the new German thin capitalization rules, see Thömmes, O., et alia, Thin Capitalization Rules 
and Non-Discrimination Principles, An Analysis of thin capitalization rules in light of the non-discrimination principle 
in the EC Treaty, double tax treaties and friendship treaties, Intertax, 2004, 135. 
495 In 2003 Art. 4 was amended to express clearly that the parent must receive the profit distribution by virtue of its 
association with the subsidiary. Compare to Vanistendael, F., The Implementation of the Parent Subsidiary Directive in 
the EC, Tax Notes International, 1999, 604 (writing before the 2004 amendment).  
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thinking in this respect496. In particular, the legislative history of the Interest & Royalty Directive 
creates a strong presumption that such conclusion is not tenable. In the proposed draft Directive 
there was a specific provision allowing interest that had been recharacterized as a dividend to 
benefit from the Parent/Subsidiary Directive in respect of that part that had been recharacterized 
as such497.  Member States decided not to include this provision in the final text of the Directive. 
Accordingly, very likely Member States do not intend to bring interest which is recharacterized as 
a dividend under national thin capitalization rules under the scope of the Parent/Subsidiary 
Directive. If that is correct, the source State should not exempt the payment from dividend 
withholding tax and the residence State should not give relief for double taxation under its 
parent/subsidiary regime. Also, the absence of a cross-reference in the relief Article of the 
Parent/Subsidiary Directive (Art. 4) to income which has been treated as a distribution of profit 
by the source State (compare a contrario to Art. 23 OECD MC) may be an indication that the 
residence State is not obliged to follow the source State’s characterization for purposes of 
applying the Directive. However, it is submitted that the source State does not apply the Directive 
in good faith where itself assimilates certain payments to disguised profit distributions and refuses 
to exempt such payments from withholding tax if they are made between a qualifying subsidiary 
and parent company. 
 
209. Even where disguised profit distributions would enter into the scope of the term “profit 
distribution” of the Parent/Subsidiary Directive, such is not a guarantee that double taxation is 
relieved. Where the lender is not a parent company in the meaning of the Directive, the Directive 
does not require the Member State of the parent to give relief. Where the source State does not 
recharacterize the interest as a dividend but only denies the interest deduction, the Directive is not 
applicable at all. In such cases the EC-Arbitration Convention may be relied on to avoid the 
resulting economic double taxation (provided of course that the other conditions set by the 
Convention are met and that it functions appropriately)498. Although, the EC-Arbitration 
Convention requires Member States to relieve double taxation, the result is, like it is the case with 
the Mutual Agreement procedure under tax treaties, not satisfactory as it applies a posteriori. Also 
the procedure is time consuming and costly.   
    
210. In short, the ECJ should not follow the AG’s opinion in the UK Thin Cap GLO-case that the 
source State’s thin capitalization rules are disproportionate if it has not assured in its tax treaties 
with other Member States that such other Member States shall follow the source State’s 
characterization and provide for relief for double taxation for dividends. It is indeed hard to see 
how an anti-avoidance measure of the source State can be a disproportionate restriction of the 
Treaty freedoms because the residence State does not provide for such a relief if that State has no 
such obligation under primary Community law (except under principles of non-discrimination or 

                                                 
496 De Broe, L., De Boeck, R., De Moeder-Dochterrichtlijn: Europese fiscale piecemeal engineering op weg naar 
harmonie, Europees Belastingrecht, Bruno Peeters (ed.), Larcier, 2005, 402-404 and 406-409. See also: Terra, B., 
Wattel, B., European Tax Law, Fourth Edition, Kluwer Law International, 2005, 514 et seq.; Dierckx, F., De D.B.I.-
afttrek door een E.U.-bril, A.F.T., 2004, 36-39. For the contrary view, see e.g. Brosens, L., Thin Capitalization rules 
and EU law, EC Tax Review, 2004, 204; Weber, D., Debt-equity ratio om thin capitalization problemen te 
voorkomen?, W.F.R., 2003, 315. For an intermediary view, see Helminen, M., Dividend equivalent benefits and the 
concept of profit distribution of the EC Parent-Subsidiary Directive, EC Tax Review, 2000, 167-168; Vanistendael, F., 
The ECJ at the Crossroads: Balancing Tax Sovereignity against the Imperatives of the Single Market, European 
Taxation, 2006, 418-419. 
497 Draft Interest & Royalty Directive, Art. 4 in fine (COM 98/0067 final). 
498 Also: Thömmes, O., et alia, Thin Capitalization Rules and Non-Discrimination Principles, An Analysis of thin 
capitalization rules in light of the non-discrimination principle in the EC Treaty, double tax treaties and friendship 
treaties, Intertax, 2004, 136. 
Contra: Brosens, L., Thin Capitalization rules and EU law, EC Tax Review, 2004, 210.   
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coherence) and only a limited obligations under its tax treaties and/or secondary Community law 
(EC-Arbitration Convention)499.  
 
5.2.2.1.4. Free movement of capital and third States 
 
211. It has been argued above (see 5.2.1.1.1) that non-resident companies that perform director’s 
functions in Belgian companies and that have lent funds to such companies may be protected by 
Art. 56 EC Treaty (free movement of capital). As the provisions on the free movement of capital 
also apply to movements of capital between Member States and third States the question arises 
whether Art. 56 et seq. EC Treaty offer protection to lenders based outside the Community. 
However, as indicated earlier (see 3.2.2.), those provisions do not apply to restrictive measures 
(involving, inter alia, direct investment500) that existed on 31 December 1993. Art. 18, 4° BITC 
existed on 31 December 1993. However, it has been amended by a Royal Decree on 20 December 
1996. Hence, the question is whether such amendment introduced a new indirect discrimination in 
the Belgian legal order or only confirmed an existing discrimination. I have submitted elsewhere, 
with reference to the case law of the European Court of First Instance on modifications to existing 
State aid regimes501, that the 1996 Decree did not amend, but only confirmed, the existing 
discrimination and that accordingly third States residents cannot invoke the provisions on the free 
movement of capital to ward off the application of Art. 18, 4° BITC. Indeed, the discrimination 
between Belgian borrowing companies according to whether the lender was based in or outside 
Belgium was introduced by the statute of 27 July 1992. Already in 1992 Belgian 
lenders/companies were excluded from the measure. In 1996 some foreign lenders were also 
excluded from the measure but in substance the discrimination continued to exist although its 
scope had been reduced to foreign companies that have lent money to Belgian companies and 
perform a director’s function in such companies502. So, rather than introducing a new 
discrimination in 1996, the Decree reduced the scope of an existing one. In the recent FII-case the 
ECJ applied a different reasoning (on the basis of the interpretation of the term “existing 
legislation” in accession treaties) but in my view it leads to the same conclusion as far as Art. 18, 
4° BITC is concerned503. 
 

                                                 
499 Compare: Cordewener, A., Company Taxation, Cross-Border Financing and Thin Capitalization in the EU Internal 
Market: Some Comments on Lankhorst-Hohorst Gmbh, European Taxation, 2003, 108. 
500 “Direct investment in subsidiaries” is cited as one of the examples of capital movements in the annex to Directive 
88/361 (see supra 3.2.2.). It includes long term loans provided to establish or maintain lasting  economic links. See also 
ECJ, 12 December 2006, FII Group Litigation, C-446/04, § 179 et seq.. 
501 Under Art. 1 c) of Regulation 659/1999 “new state aid” includes “all aid, that is to say, aid schemes and existing 
aid which is not existing aid and including alterations thereto”. 
In its Gibraltar-judgment the Court decided that not every alteration to existing aid transform existing aid into new aid. 
For that to be the case, the Court held: “It is only where the alteration affects the actual substance of the original 
scheme that the latter is transformed into a new aid scheme. There can be no question of such a substantive alteration 
where a new element is clearly severable from the initial scheme” (European Court of 1st Instance, 30 April 2002, 
Commission v.Gibraltar, Joined cases T-195/01 and 207/01, § 111).   
502 De Broe, L., de la Serna, M., Les règles fiscales belges destinées à lutter contre la sous-capitalisation des sociétés à 
l’épreuve du droit européen, Liber Amicorum J. Malherbe, Bruylant, 2006, 305-309. 
The question whether thin cap rules are compatible with the provisions on the free movement of capital in the relation 
if they are applied by a Member State (Germany) in relation to a third State (Switzerland) is pending before the ECJ. 
No opinion of an AG has been issued yet (ECJ, pending case, Lasertec, C-492/04).  
503 ECJ, 12 December 2006, FII Group Litigation, C-446/04, § 189-196. 
New Member States may upon accession maintain certain restrictions in “existing legislation” that contravene the EC 
Treaty. The ECJ held with reference to prior case law that a national rule adopted after the date fixed in the accession 
treaty is covered by the term “existing legislation” if it reduces or eliminates the existing restriction. 
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5.2.2.1.5. Compatibility of Art. 18, 4° BITC with secondary Community law 
 
212. It has been submitted above that Art. 18,4° BITC infringes primary Community law to the 
extent that interest is recharacterized as a dividend by virtue of the fixed debt/equity ratio. Hence, 
there is no need to examine whether the fixed debt/equity ratio of Art. 18, 4° BITC complies with 
secondary Community law. I have also submitted that the question whether the rule observes the 
principle of proportionality where the recharacterization occurs because the interest is not at 
“arm’s length”-test will depend on whether the tax authorities will permit the taxpayer to show 
that, notwithstanding the fact that the interest is not at “arm’s length”, the transaction is explained 
by sound commercial or financial reasons and, if so, how the rule will further be applied in 
practice (see 5.2.2.1.2). Under Art. 4 (2) of the Interest & Royalty Directive Member States 
should not apply the withholding tax exemption otherwise applicable if because of the “special 
relationship between the payer and the beneficial owner of the interest or between one of them 
and some other person”, the interest is not at “arm’s length”. And Art. 4 (1) of the same Directive 
allows the source State not to apply the withholding tax exemption to payments of interest which 
it treats as distributions of profits. Accordingly, the Directive allows Belgium to apply Art. 18, 4° 
BITC (even to payments between associated companies within the terms of the Directive) if the 
interest charged on the loan is not at “arm’s length”. The ECJ’s case law in Leur Bloem has made 
it clear that anti-avoidance provisions enacted pursuant to income tax Directives must also 
observe the principle of proportionality (see 4.2 and 4.3). Accordingly, the position taken above 
with respect to primary Community law as regards the application of Art. 18, 4° BITC applies 
mutatis mutandis for purposes of secondary Community law504. It is interesting to note that AG 
Mischo in Lankhorst suggested that the corporate income tax burden in the source State resulting 
from the recharacterization of the interest into dividend and the resulting disallowance of the 
interest deduction should be regarded as a dividend withholding tax contrary to the 
Parent/Subsidiary Directive505. In my view, there is support for that argument in the ECJ’s 
holding in Athinaiki Zithopiia (see supra Part Two, 1.2.1)506. However, in Lankhorst the ECJ 
logically did not deal with these issues as it found the German rule to infringe primary 
Community law. In view of the legislative history to the Interest & Royalty Directive (see margin 
no. 208) there is little chance that the ECJ will be prepared to follow this suggestion and prevent 
the source State from imposing corporate tax on interest recharacterized as a dividend as long as 
the national rule complies with the principle of proportionality. Also, a source State which 
recharacterizes interest as a dividend should refrain from applying dividend withholding tax in 
case of payments between subsidiaries and parent companies (see margin no. 208). Accordingly, 
Belgium should refrain from levying dividend withholding tax if the conditions of the 
Parent/Subsidiary Directive are for the rest fulfilled (i.e. where the lender is not only a director 
but also a parent company). It is believed that from pure Belgian perspective a contextual 
interpretation of the term “dividend” in Art. 18, 4° BITC and in Art. 106 (5) RDBITC (the 
provision implementing Art. 5 of the Directive) leaves no room for another conclusion.  
 

                                                 
504 Also: Terra, B., Wattel, B., European Tax Law, Fourth Edition, Kluwer Law International, 2005, 638.  
505 Opinion AG Mischo, Lankhorst-Hohorst, C-324/00, § 100-120. 
506 ECJ, 4 October 2001, Athinaiki Zithopiia, C-294/99, § 26-29. 
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5.2.2.2. Art. 198, 11° BITC507 
 
5.2.2.2.1. Compatibility with primary Community law 
 
213. Art. 198, 11° BITC disallows the deduction of interest paid to a lender, regardless whether it 
is a resident or not, where such lender is not subject to tax or is, with respect to the interest, 
subject to a tax treatment that is considerably more favorable than the tax treatment following 
from the general tax regime in Belgium, if and to the extent that the borrower’s debt with that 
lender exceeds 7 times his equity. The taxpayer has no opportunity to prove that such debt/equity 
ratio is in accordance with market conditions. The purpose of the provision is to avoid profit 
shifting to non-resident lenders based in tax havens or benefiting from a preferential tax regime. 
In order to avoid challenges that the provision infringes the EC Treaty if it would have applied 
only to non-residents lenders, the Belgian legislator was forced to include the Belgian 
coordination centers in the scope of the rule. However, in order not to affect the business of 
coordination centers, he had to set the high 7:1 debt/equity ratio. This high ratio has turned Art. 
198, 11° BITC into an ineffective provision in particular with respect to payments to the non-
residents lenders that it really intended to target (see Part Two, 3.1.2.2.1).   
 
214. A thin capitalization rule which applies without distinction to interest paid to resident and 
non-resident lenders is not discriminatory and thus prima facie consistent with the Treaty 
freedoms508. It is true that the measure is drafted in such a way that in practice it does not hit 
interest payments to low taxed resident lenders. However, I have argued elsewhere that I do not 
believe that only for that reason the rule discriminates between resident and non-resident 
lenders509. It will be very hard to prove that in practice the rule targets only low taxed non-
resident lenders510. In all likelihood if Belgian companies do not borrow from their low taxed 
coordination centers in excess of the 7:1 ratio, they will not borrow from non-resident low taxed 
lenders in excess of that same ratio. The 7:1 ratio thus seems to be an objective criterion that 
applies without discrimination. If such threshold is nevertheless exceeded the deduction of the 
interest is denied both where the interest is paid to resident or non-resident lenders. If it is not, the 
deduction is allowed again regardless whether the interest is paid to resident or non-resident 
lenders. 
 
                                                 
507 As Art. 198, 11° BITC applies to loans regardless of whether the lender has a controlling participation in the 
borrowing company, the Treaty provisions on the free movement of capital may often be controlling. Art. 198, 11° has 
been introduced in the BITC per 1 January 1997. Hence, in theory third States lenders can ward off the application of 
Art. 198, 11° BITC on the ground of the Treaty provisions of the free movement of capital (see margin no. 121). For 
the discussion whether such a non-discriminatory provision infringes the free movement of capital, see margin no. 214-
215. 
508 After the Lankhorst-judgment, several Member States (e.g. France, the UK and Germany) have amended their thin 
cap rules so that they apply to payments to resident and non-resident lenders. In such a case the rules are applied 
beyond their rationale (avoidance of profit shifting to other Member States) and cause considerable administrative 
burden to domestic groups and tax authorities (in particular with respect to the avoidance of double taxation). The 
Lankhorst-case makes it clear that even discriminatory thin cap rules may be compatible with Community law, 
provided that they observe the principle of proportionality, and thus that the extension of such rules to purely domestic 
transaction is not necessary. AG Geelhoed called such an extension “quite pointless and indeed counterproductive for 
economic efficiency. As such it is anathema to the internal market” (Opinion of AG Geelhoed, Test Claimants in the 
Thin Cap Group Litigation, C-524/04, §66).   
509 De Broe, L., de la Serna, M., Les règles fiscales belges destinées à lutter contre la sous-capitalisation des sociétés à 
l’épreuve du droit européen, Liber Amicorum J. Malherbe, Bruylant, 2006, 309-313. 
Contra : Dassesse, M., Règles « anti-abus » contre la sous-capitalisation. Condamnation du régime fiscal allemand…et 
du régime fiscal belge ?, Rev. B. Compt., 2003, 26.  
510 Some authors suggest, without putting forward any evidence, that in practice the rule will hit more foreign lenders 
than Belgian lenders (Brosens, L., Thin Capitalization rules and EU law, EC Tax Review, 2004, 210). 
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215. However, as observed before (see 3.3) national measures without distinction, i.e. measures 
which apply without differentiating between residents and non-residents, may still be infringe the 
EC Treaty if they hinder the exercise of the Treaty freedoms or make their exercise less attractive. 
It has been demonstrated before that, regardless whether the source State recharacterizes the 
interest as a dividend or simply disallows the deduction of the interest, in many instances double 
taxation will not be relieved by the State of residence of the lender (see 5.2.2.1.3.). In all such 
cases where double taxation is not eliminated it may be argued that thin capitalization rules 
nevertheless constitute a significant obstacle to the exercise of the relevant Treaty freedom, even 
if they apply without discrimination511. In this respect, it is observed that the fact that double 
taxation is not relieved in a purely domestic setting either does not invalidate this conclusion512. 
However, it remains to be seen whether the ECJ will follow this proposition. AG Geelhoed 
clearly does not seem to be prepared to follow it in his Opinion in the UK Thin Cap GLO-case. 
The AG concluded that the UK thin capitalization rules (as amended as of 2004), which apply 
without distinction to domestic and intra-Community transactions, are consistent with the 
freedom of establishment because they do not discriminate. Although the AG strongly argued that 
the pre-2004 UK thin capitalization rules (applying in a discriminatory manner) are 
disproportionate where the residence State of the lender does not relieve double taxation under its 
tax treaty with the source State (see 5.2.2.1.3.), he did not characterize the 2004 rules as 
restrictive if the residence State of the lender does not eliminate double taxation. The AG’s 
position as to the 2004 rules must presumably be explained by his Opinion in the Kerckhaert-case 
and it was followed by the ECJ (see margin no. 205). This is all not very consistent and does not 
enhance legal certainty but it leads to the conclusion that it is far from certain that the ECJ will 
consider thin capitalization rules which apply without discrimination as restrictive to the exercise 
of the Treaty freedoms where the residence State of the lender does not eliminate double 
taxation513. Also, if the measure enacted by the source State does not discriminate and its 
restrictive effect is caused by the fact that the residence State does not eliminate double taxation, 
it is not obvious to blame the source State for the infringment of the Treaty. The question, 
however, arises whether the non-resident has other and better arguments to prevent the 
application of Art. 198, 11° BITC. It is a measure preventing profit transfers to Member States 
offering a more flexible tax regime. Such an abuse-criterion has been condemned by the ECJ in 
e.g. Eurowings and Cadbury Schweppes (see 4.6). And, although the rule makes use of a high 
debt/equity ratio and thus excludes most bona financings from its scope, still it is an irrebutable 
presumption of tax avoidance and thus questionable from a perspective of Community law514. 
Will that be enough for the ECJ to hold that the rule dissuades foreign lenders to exercise their 
freedom and hold it contrary to the Treaty?  
 
5.2.2.2.2. Compatibility with secondary Community law 
 
216. Where the Belgian borrower and the non-resident lender are associated companies within the 
meaning of the Interest & Royalty Directive are subject to corporate tax in their Member State of 

                                                 
511 Also: Brosens, L., Thin Capitalization rules and EU law, EC Tax Review, 2004, 203; Thömmes, O., et alia, Thin 
Capitalization Rules and Non-Discrimination Principles, An Analysis of thin capitalization rules in light of the non-
discrimination principle in the EC Treaty, double tax treaties and friendship treaties, Intertax, 2004, 135-137. 
512 It follows from the (non tax) Bosman-case and the (tax) Commission v. Belgium (2006)-case that the fact that the 
rule has restrictive effects for nationals and non-nationals is not decisive. What is decisive is that the rule dissuades a 
market participant based in another Member State to exercise his Treaty freedom (see margin no. 125).  
513 This view has already been expressed in literature before the Kerckhaert-judgment, see Hinnekens, L., Straetmans, 
G., Materieelrechtelijke beginselen van Gemeenschapsrecht in directe belastingzaken, Europees Belastingrecht, Bruno 
Peeters (ed.), Larcier, 2005, 146. 
514 Contra: Roels, J., Thin Compatibility Rules and Compatibility with EC Law, Liber Amicorum L. Hinnekens, 
Bruylant, 2002, 476. 
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residence and have one of the qualifying forms listed in the Annex to the Directive (see Part One, 
1.2.2.1), it must be considered whether Art. 198, 11° BITC complies with the provisions of the 
Directive515. Doubts may be cast whether the Directive is relevant for Art. 198, 11° BITC as it 
applies to payments made to low taxed lenders and the preamble of the Directive states the 
purpose of the Directive is that cross-border interest payments are subject to a single tax within 
the Community. I submit that the Directive applies to the interest payments of Art. 198, 11° 
BITC. First, in an earlier draft of the Directive, an anti-tax haven clause was proposed. It allowed 
Member States not to apply the Directive where the recipient benefited from a low tax rate 
deviating from the normal tax rate in its State of residence or from a reduction in tax base that 
would normally not be available in its State of residence. This proposal was not retained516. 
Secondly, the preamble refers to single taxation without imposing any condition as to its level. It 
would add to the current text of the Directive and go against the ECJ’s settled case law that in the 
current unharmonized tax climate Member States are free to set their tax rates and that taxpayers 
have the right to profit from these disparities. Thirdly, the Council is aware of the loophole in the 
current Directive and has proposed to close it by requiring effective taxation of the lender (but 
still failing to set a minimum tax rate). As long as the Directive has not been changed, a good 
faith interpretation of the Directive mandates its application to interest paid to low taxed lenders. 
 
217. According to Art. 1 (1) of the Directive the Member State of the source of the interest shall 
not any impose any tax on the payment “whether by deduction at source or by assessment”. The 
question is whether this provision precludes Belgium from disallowing the interest deduction to 
the Belgian borrower and subjecting it to tax in its hands where the relevant interest is paid on a 
debt that exceeds the 7:1 ratio. As Art. 1 (1) is drafted in a very general way and also refers to 
taxes levied by the source State by way of assessment I submitted that Belgium is indeed 
precluded from imposing corporate tax on the borrower under Art. 198, 11° BITC517. Paragraphs 
2 and 3 of the preamble stating that the purpose of the Directive is to subject cross-border interest 
payments to tax only once within the Community confirm this proposition as the lender is 
normally taxed on the interest. Hence, prima facie the Interest & Royalty Directive puts a serious 
impediment to the application of thin capitalization rules, not only where such rules merely 
disallow the interest deduction (e.g. Art. 198, 11° BITC) but also where such rules recharacterize 
interest as a dividend. This conclusion is, however, not correct. The Interest & Royalty Directive 
is loaded with anti-avoidance rules and some of such rules allow the source State to apply its thin 
capitalization rules518. 
 
218. According to Art. 4 (1) the source State should not apply the Directive, inter alia, to 
“payments which are treated as distributions of profits” (see margin no. 212). This provision is 
not relevant for Art. 198, 11° BITC as the rule only leads to a disallowance of the interest 
deduction. Under Art. 4 (2) of the Directive the source State should not to apply the provisions of 

                                                 
515 Those conditions limit potential conflicts between Art. 198, 11° BITC and the Directive. Conflicts will further be 
reduced if the Proposed Amendment to the Directive (COM (2003) 841 final)is adopted according to which the 
recipient is effectively taxed on the interest. 
516 Because of the efforts undertaken by Member States to curb down harmful tax competition, this draft provision was 
finally not adopted (see for further discussion Terra, B., Wattel, B., European Tax Law, Fourth Edition, Kluwer Law 
International, 2005, 638-639). If it would have been included, it would have significantly reduced conflicts between 
Art. 198, 11° BITC and the Directive. 
517 De Broe, L., de la Serna, M., Les règles fiscales belges destinées à lutter contre la sous-capitalisation des sociétés à 
l’épreuve du droit européen, Liber Amicorum J. Malherbe, Bruylant, 2006, 314. 
Also: Vanhulle, H., De Europese Richtlijn inzake grensoverschrijdende interest and royalty betalingen tussen 
verbonden ondernemingen, A.F.T., 2005, 32; Brosens, L., Thin Capitalization rules and EU law, EC Tax Review, 
2004, 206. 
518 The Directive includes about seven anti-avoidance rules. For a discussion, see Terra, B., Wattel, B., European Tax 
Law, Fourth Edition, Kluwer Law International, 2005, 637-639. 
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the Directive to interest that is not at “arm’s length” because of the “special relationship between 
the payer and the beneficial owner of the interest or between one of them and some other 
person”519. As Art. 198, 11° BITC does not permit the denial of the deduction where the interest 
rate is not at “arm’s length” but only where the fixed debt/equity ratio is exceeded arguably Art. 
4 (2) does not entitle Belgium to apply Art. 198, 11° BITC. However, caution must be observed 
here. Art. 4 (2) of the Directive is similar to Art. 11 (6) OECD MC. But there are subtle 
differences. Unlike Art. 11 (6) OECD MC, Art. 4 (2) of the Directive omits the expression 
“having regard to the debt-claim for which it is paid”. The use of this expression in Art. 11 (6) 
OECD MC indicates that the amount of the debt itself is not questionable. Accordingly, Art. 11 
(6) offers no ground to the source State to apply thin capitalization rules which provide for 
debt/equity ratios. OECD Member Countries that are not satisfied with this result must amend 
Art. 11 (6), e.g. by omitting any reference to the debt-claim (see Part Three, 6.2.3.1). The fact that 
Art. 4 (2) does not include the reference to “having regard to the debt-claim for which it is paid” 
and the fact that most Member States are also OECD Member Countries is a strong presumption 
that this omission in Art. 4 (2) is intentional with a view to permit source States to apply their thin 
capitalization rules providing for fixed debt/equity ratios. Thus, in my view Belgian tax 
authorities are not barred from applying Art. 198, 11° BITC provided of course that they establish 
that their “special relationship” has caused the parties not to observe the debt/equity ratio520.     
 
219. There are more anti-avoidance provisions in the Directive which are of relevance to this 
discussion. Art. 5 (1) provides: “This Directive shall not preclude the application of domestic or 
agreement-based provisions required for the prevention of fraud or abuse”. And Art. 5 (2) 
provides that: “Member States, may, in the case of transactions for which the principal motive or 
one of the principal motives is tax evasion, tax avoidance or abuse, withdraw the benefits of this 
Directive or refuse to apply this Directive”521. Do those provisions offer a ground to the Belgian 
tax authorities to apply Art. 198, 11° BITC? Presumably, they will argue that Art. 198, 11° BITC 
is an anti-avoidance provision and thus that its application is justified under Art. 5 of the 
Directive. Art. 5 is an exception to the main rule of the Directive (no source State taxation) and 
thus it must be interpreted narrowly and in such a way that it does not erode the other provisions 
of the Directive (in particular Art. 1 and 4) of their substance. Where thin capitalization rules 
permit the source State to recharacterize the entire amount of the purported interest as a dividend 
and not only the part relating to the excess debt, such rules could not be justified under Art. 5 as 
they would render Art. 4 (2) meaningless because the latter provision only allows the 
recharacterization of the part of the interest that is not at “arm’s length” (see margin no. 218)522. 
The application of Art. 198, 11° BITC does, however, not lead to such a result as it only permits 
the disallowance of the interest deduction to the extent that it relates to debt exceeding the ratio. 
Therefore, arguably Art. 5 offers a legal basis for the application of Art. 198, 11° BITC. 
 
220. The conclusion that either Art. 4 (2) or Art. 5 permit the application of Art. 198, 11° BITC 
does, however, not mean that the application of the rule is not problematic from a Community 

                                                 
519 Art. 4 (2) reads as follows: “Where by reason of the special relationship between the payer and the beneficial owner 
of the interest or royalties, or between one of them and some other person, the amount of interest or royalties exceeds 
the amount which would have been agreed between the payer and the beneficial owner in the absence of such a 
relationship, the provisions of this Directive shall only to the latter amount, if any”. 
520 De Broe, L., de la Serna, M., Les règles fiscales belges destinées à lutter contre la sous-capitalisation des sociétés à 
l’épreuve du droit européen, Liber Amicorum J. Malherbe, Bruylant, 2006, 315-316. 
For a discussion of the term «special relationship » in Art. 11 (6) OECD MC, see Part Three, 6.2.3.1. 
521 The terminology used in the Directive is as inconsistent as the terminology used by the ECJ (see margin no. 61). It is 
hard to see which other “abuse” than “tax evasion” or “tax avoidance” can be conceived in matters of direct taxation. 
522 Vanhulle, H., De Europese Richtlijn inzake grensoverschrijdende interest and royalty betalingen tussen verbonden 
ondernemingen, A.F.T., 2005, 41. 
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law perspective. First, Art. 198, 11° BITC applies a questionable and irrebuttable presumption of 
tax avoidance (see margin no. 215 in fine)523. Secondly, Art. 198, 11° BITC leads to a different 
withholding tax treatment of tainted interest paid to corporate lenders in other Member States (no 
exemption of withholding under the Directive) and to resident corporate lenders (always 
exemption under Art. 106 RDBITC even if the interest is not “arm’s length”). On the basis of the 
EFTA-Court decision in Fokus Bank524 and the recent ECJ-judgment in Denkavit 
Internationaal525, one may be tempted to argue that such a discrimination infringes the EC Treaty 
and in particular Art. 56 EC Treaty as a distinction is made between financiers based on their 
place of residence. I submit that the ECJ should not hold that the fact that domestic interest 
payments are exempt from withholding while intra-Community payments are not constitutes a 
breach of the Treaty. First, this is a case governed by Art. 58 (1) (a) and (3) EC Treaty. Belgium 
is allowed to differentiate between the residence of the lender and such does not lead to arbitrary 
discrimination because resident and non-resident lenders (with no permanent establishment in 
Belgium) are not in an objectively comparable situation as far as taxation in Belgium is concerned 
(see supra 3.3.1)526. The first are subject to full tax liability in Belgium. The second are only 
subject to limited tax liability in Belgium. This may have to be qualified where the non-resident 
lender only derives interest from Belgium and has a small tax base in its State of residence (e.g. 
because of deductions). As regards Belgium that lender is very much in the same situation as a 
resident lender because his tax liability essentially arises in Belgium. I admit that the ECJ and the 
EFTA-Court have dismissed the argument based on non-comparability527. Secondly, even if one 
must conclude that applying different withholding tax rules is an indirect discrimination or a 
restriction, in my view it is justified on ground of the “preservation of the coherence of the 
Belgian tax system”. Belgium does not impose a withholding tax charge on Belgian source 
interest paid to Belgian lenders because those lenders are subject to unlimited tax liability in 
Belgium. They must prepay their corporate tax liability on the interest in quarterly installments 
during the year the income is earned. It would be redundant and practically burdensome to subject 
the interest to withholding tax upon payment. There is in terms of the Bachmann-holding a direct 
link between a tax benefit (the exemption of withholding tax) and a tax burden (the corporate tax) 
in relation to one taxpayer (the lender) and one tax (Belgian corporate tax). That coherence would 
be jeopardized if Belgium were to be required to exempt Belgian source interest paid to non-
resident lenders subject only to source tax in Belgium. Belgium has no possiblity to compensate 
the benefit (the exemption of withholding tax) by a tax charge against the lender (Belgian 
corporate tax) as the lender has no liability for such tax. In my view, the ECJ in Denkavit 

                                                 
523 De Broe, L., de la Serna, M., Les règles fiscales belges destinées à lutter contre la sous-capitalisation des sociétés à 
l’épreuve du droit européen, Liber Amicorum J. Malherbe, Bruylant, 2006, 317-318. 
524 EFTA Court, 23 November 2004, Fokus Bank, E-1/04, § 18-38. 
The Court held that Norway did not observe Art. 40 EEA-Agreement (similar to Art. 56 EC Treaty) because for 
purposes of relieving economic double taxation on Norvegian dividends it gave an imputation credit to Norvegian 
shareholders while it did not give such credit to non-Norvegian shareholders. 
525 ECJ, 14 December 2006, Denkavit Internationaal, C-170/05, § 26-41.  
The ECJ held that the fact France levied 5% withholding tax on dividends distributed by a French subsidiary to a Dutch 
parent infinged Art. 43 EC Treaty where it does not levy such tax on dividend distributions to French parent companies 
and exempts the French parent from corporate tax on the dividend.  
526 However, Art. 198, 11° BITC may fall out of the scope of that provision as the rule was introduced in Belgian law 
in 1997 and Art. 58 (1) (a) operates as a stand still-clause per 31 December 1993. 
527 The ECJ in Denkavit Internationaal (with reference to its previous Class IV of the ACT Group Litigation, § 35) 
dismissed that argument on the following ground “as soon as a Member State, either unilaterally or by way of a 
convention, imposes a charge to tax on the income, not only of resident shareholders, but also of non-resident 
shareholders, the situation of those non-resident shareholders becomes comparable to that of resident shareholders”. 
It then added that because France imposes a tax liability on French resident parent companies and on non-resident 
companies with or without French permanent establishment all such companies are as regards French tax on dividends 
from a French subsidiary in a comparable situation. I admit not to understand that dictum. France does not impose tax 
on French dividends received by French parent companies and permanent establishments of non-French companies.   
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Internationaal and the EFTA Court in Fokus Bank also implicitly based their decisions on the 
principle of coherence in light of the purpose of the domestic relief mechanism. In Denkavit 
International the ECJ found that the exemption of French parent companies on French source 
dividends was explained by the aim to avoid double taxation and it held “(…) since the French 
Republic has chosen to relieve its residents of such a liability to tax, it must extend that relief to 
non-residents to the extent to which an imposition of that kind on those non-residents results from 
the exercise of its tax jurisdiction over them”528. Thus, the ECJ says that it would be incoherent 
that France relieves domestic parents from economic and juridical double taxation on French 
dividends where it does not for non-resident parents if it has tax jurisdiction over them. Also in 
Fokus Bank the EFTA Court considered the purpose of the Norvegian imputation tax credit, i.e. 
the avoidance of economic double taxation. The Court found that with respect to Norvegian 
dividends both Norvegian and non-Norvegian shareholders suffer from economic double taxation 
and that it would be inconsistent that relief would only be reserved for Norvegian shareholders529. 
In § 37-38 of its judgment in Denkavit Internationaal the ECJ may be distinguishing the 
dividend-case from the interest-case. It observes that as France does not tax the dividends 
received by a French parent under its system for relieving double taxation, it should extend that 
sytem to non-residents as well. Read a contrario (and I admit that in legal matters such is 
dangerous) this gives the following result: if the source State of the interest taxes resident lenders 
it must be allowed to charge withholding tax on interest paid to non-resident lenders.  
 
5.2.2.3. Art. 26 BITC 
 
5.2.2.3.1. Indirect discrimination 
 
221. Art. 26 BITC is general transfer pricing rule which aims at countering artificial profit 
shifting by Belgian companies to non-residents. In essence the Belgian tax authorities can adjust 
the profits of a Belgian company if it conducted non “arm’s length”-transactions with, inter alia, 
related non-resident companies530. Art. 26 BITC is relevant to the discussion on thin 
capitalization as it permits the Belgian tax authorities to adjust the profits of the Belgian company 
where the interest rate charged on the loan is not at “arm’s length” (i.e. Belgian borrower paying 
an excessive interest or Belgian lender charging a too low interest). As argued before, the 
provision does not permit a recharacterization of excessive debt into equity and a 
recharacterization of the related interest as a dividend (see Part Three, margin no. 274). As a rule, 
Art. 26 BITC does not apply to transactions between two Belgian companies. As the recipient of 
the income is subject to Belgian tax on the profits artificially transferred, the profit of the 
transferor is not adjusted to avoid economic double taxation. For the same reason, the provision 
does not apply to transactions with an unrelated non-resident company if the latter proves that it 
has been taxed on the profit transferred in its State of residence (see Part Two, margin no. 151). 
Such proof is not possible in case of non “arm’s length” -transactions between a Belgian 
company and a related non-resident company. In such a case, Art. 26 BITC always applies and 
the profits of the Belgian company are adjusted, even if the related non-resident company has 
been taxed on the profit artificially transferred. Accordingly, Art. 26 BITC leads to a different tax 
treatment of the Belgian company according to whether it has conducted non “arm’s length”- 
transactions with related resident companies or with related non-resident companies.  
 

                                                 
528 ECJ, 14 December 2006, Denkavit Internationaal, C-170/05, § 37. 
529 EFTA Court, 23 November 2004, Fokus Bank, E-1/04, § 30. 
530 The scope of the provision is larger but the current discussion is limited to transactions between related parties (see 
Part Two, 3.1.1). 
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222. It is submitted that such leads to an indirect discrimination of Belgian companies that could 
dissuade them to exercise their Treaty freedoms and engage in intra-Community transactions. 
Hence, Art. 26 BITC is not in accordance with the EC Treaty531. Several ECJ-judgments confirm 
this conclusion532. The first relevant case is the X&Y-case (see also margin no. 153). Under 
Swedish law transfers of shares in a Swedish company by Swedish residents at less than market 
value (i.e. not at “arm’s length”) enjoyed a tax deferral (i.e. did not give rise to a profit 
adjustment) if they were made to a Swedish company in which the transferor holds (in)directly a 
shareholding. Non “arm’s length”- transfers of shares did not enjoy such deferral (and thus gave 
rise to a profit adjustment and taxation) if made to a foreign legal person in which the transferor 
holds (in)directly a shareholding. According to the ECJ “Such inequality of treatment thus 
constitutes a restriction on the freedom of establishment of nationals of the Member State 
concerned (…), who have a holding in the capital of a company established in another Member 
State (…)”533. This reasoning can be applied mutatis mutandis to Art. 26 BITC. Also, in 
Lankhorst the ECJ found the German thin capitalization rule restrictive and arguably indirectly 
discriminatory as it treated German subsidiaries differently depending upon whether the lender 
was a related German or non-German parent company and AG Geelhoed reached a similar 
conclusion as to the UK thin capitalization rules to the extent that they applied only in relation to 
lenders based in other Member States (see margin nos. 190-192). 
 
5.2.2.3.2. Justification? 
 
223. The next question is whether such a restriction to the exercise of the Treaty freedoms can be 
justified. The first justification that comes to mind is obviously the prevention of tax avoidance. I 
have submitted before (see 5.2.2.1.2) that the “arm’s length”-standard represents an objective 
circumstance by which tax authorities can assess whether the sole purpose of a transaction is to 
obtain tax advantages by shifting profit to taxpayers in Member States where such profit is most 
advantageously taxed and that transfer pricing rules pursue a legitimate objective compatible with 
the Treaty. By adjusting the profits of the Belgian company that have been artificially shifted to a 
related taxpayer in another Member State, Art. 26 BITC is obviously appropriate to achieve that 
aim. The ultimate question is therefore whether Art. 26 BITC is proportionate to the attainment of 
that aim. In matters of transfer pricing, the way in which the rule is applied in practice is crucial 
to assess whether the measure complies with the proportionality-test. The burden of proof that the 
“arm’s length”-standard has not been observed lies with the tax authorities. The MoF 
recommends the Belgian tax inspectors to apply the OECD Transfer Pricing Guidelines for 
purposes of applying Art. 26 BITC in practice (see Part Two, margin no. 147). An issue arises 
here as to compliance of the OECD’s “arm’s length”-principle and Transfer Pricing Guidelines 
with the imperatives set by Community law. Under the OECD’s principles and guidelines, profits 
will be adjusted by reference to the conditions which would have been agreed upon between 
independent enterprises in comparable transactions and comparable circumstances (“uncontrolled 
                                                 
531 Also: Brosens, L., Thin Capitalization rules and EU law, EC Tax Review, 2004, 197; Van Steenwinckel, J., Note 
sous C.J.C.E, 21 Novembre 2002, R.G.F., 2003, 26; Hinnekens, Ph., Mijlpaalarresten, De Arresten van het Europese 
Hof van Justitie inzake Directe Belastingen, Peeters, B. (editor), Biblo, 2000, 184-185. 
Art. 26 BITC has a wide material scope and can apply to any commercial or financial transaction. Hence, Art. 26 BITC 
may depending upon the case infringe any of the four fundamental freedoms. For the purpose of the discussion on thin 
capitalization obviously the freedom of establishment and the free movement of capital will typically be the controlling 
provisions. As Art. 26 BITC existed in its current format per 31 December 1993 third States resident will not 
successfully invoke an infringement of the provisions on the free movement of capital.  
532 A German Court reached a similar decision with respect to the application of the German transfer pricing rules that 
apply in the same way as the Belgian rule (Bundesfinanzhof, 21 June 2001 discussed by Eckl, P., Recent Cases on 
Direct Tax Provisions That May Breach EC Law, European Taxation, 2002, 352). 
533 ECJ, 21 November 2002, X&Y AB, C-436/00, § 37. The ECJ reached a similar conclusion as to the free movement 
of capital (§68). 
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transactions”). The theory behind it is that uncontrolled transactions are subject to the full play of 
the market forces and that these are, by definition, at “arm’s length”. The OECD’s “arm’s 
length”-principle thus follows a purely objective approach of treating companies of a 
multinational group as operating as separate entities rather than as inseparable parts of a single 
business unit. The “hard and fast”-application of this objective test risks to run foul of the 
Community principle of proportionality where it does not take into consideration the peculiarities 
of each individual case and in particular where it ignores the fact that companies forming part of a 
multinational group may for sound business reason deviate from the “arm’s length”-standard534. 
Observance of the principle of proportionality requires that the presumption of tax avoidance 
following from the non-compliance with the “arm’s length”-principle can be reversed by the 
taxpayer. The taxpayer must have the right, without undue burden, not only to submit evidence of 
what he believes to be the “arm’s length”-price, but also to show that, although the terms of the 
transaction do not satisfy the “arm’s length”-standard, there were nonetheless genuine 
commercial or financial reasons justifying the non-observance of such standard. If the taxpayer 
has put forward such commercial reasons their validity should be assessed on an individual basis 
with the ultimate goal of determining whether the transaction is a wholly artificial tax driven 
arrangement (compare to margin no. 201).  
 
224. On the face of the text of the provision, Art. 26 BITC does not seem to observe those 
principles because the wording of the provision does not clearly allow the taxpayer to establish 
sound economic reasons for not observing the “arm’s length”-principle. In practice, however, the 
tax authorities are required to propose the profit adjustment to the taxpayer before imposing the 
supplementary taxation and the taxpayer has the right to submit his observations prior to taxation. 
Such gives the taxpayer the opportunity to justify his price setting and, where necessary, to put 
forward sound business reasons justifying why he deviated from the open market price535. Where 
the tax authorities do not accept such evidence the taxpayer has the right to dispute the 
assessment in Court. Belgian Courts have regularly refused to strictly follow the OECD’s 
objective “arm’s length”- principle and have allowed companies to apply financial or commercial 
terms that deviate therefrom. In assessing the application of the “arm’s length”-test by the tax 
authorities, Courts take account of the individual and specific circumstances personal to the 
companies involved in the transaction or even the group as whole (such as financial support to an 
ailing group member by way of an interest-free loan or by waiving outstanding debt; transactions 
aiming at restoring an equilibrium on group level across borders etc.) and thereby deviate from 
the “hard and fast” application of the open market pricing method (see Part Two, margin no. 
147). Within an internal market tax authorities and Courts should realize that international groups 
of companies do not work within national markets but in a single market. This case law shows a 
more subjective approach to the “arm’s length”-principle and illustrates that in practice deviations 
from the “arm’s length”-principle may occur more “exceptionally” than forecasted by AG 
Geelhoed in his opinion to the UK Thin Cap GLO-case (see margin no. 201). In any event, the 
result achieved under this case law is more consistent with the requirements set by Community 
law than an automatic “hard and fast” application of the OECD’s objective “arm’s length”-
standard. I submit again that the fact that the residence State of the lender (or in general the 
beneficiary of the profit artificially transferred) does not relieve the resulting economic double 
taxation, is not relevant for deciding whether Art. 26 BITC complies with the principle of 
                                                 
534 In matters of thin capitalization the OECD warns for a too rigid application of the comparator of the independent 
banker and recommends the application of an all facts and circumstances-test that takes into consideration the specific 
circumstances of the case and even personal circumstance proper to the parties (see Part Three 6.2.1.2). 
535 Also the taxpayer can obtain advanced rulings in matters of transfer pricing and submit his individual case to the tax 
authorities (see Part Two, 3.1.1.2). Of course, whether in processing such ruling request tax authorities apply the 
“arm’s length”-principle in a manner consistent with Community law, depends on its practical application in each 
individual case. 
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proportionality (see also 5.2.2.1.3). Also, the fact that the other State may or should proceed to 
such a relief under Art. 9 (2) OECD MC, the EC-Arbitration Convention or rules of primary 
Community law should by no means affect the discussion of whether Art. 26 BITC restricts the 
exercise of the Treaty freedoms536. It is reiterated that under principles of non-discrimination and 
coherence the State of residence of the beneficiary of the shifted profit should eliminate economic 
double taxation if the State of the transferee has made a profit adjustment under its transfer 
pricing rules if that former State eliminates economic double taxation in case of national transfer 
pricing adjustments537 (see margin no. 207). Art. 26 BITC has been introduced in the Belgian 
legal order at the unilateral initiative of Belgium exercising its tax sovereignty. The measure of 
itself restricts the taxpayer’s rights under the Treaty, regardless whether Belgium has entered into 
a tax treaty with the other Member State or not. Accordingly, the rule cannot be justified because 
Belgium has preserved it in Art. 9 or 11(6) of its tax treaties (compare to margin no. 203). 
 
5.2.2.3.3. Compatibility with secondary Community law 
 
225. The carve out for non “arm’s length”-interest payments of Art. 4 (2) Interest & Royalty 
Directive permits Belgium to impose withholding tax on payments of interest that do not pass the 
“arm’s length”-test of Art. 26 BITC. As Belgium does not impose withholding tax on non “arms’ 
length”-interest payments between Belgian companies again prima facie a discrimination occurs 
according to residence of the lender. Reference is made to the discussion above under margin no. 
220.  
 
5.2.2.4. Art. 54 BITC 
 
5.2.2.4.1. Restriction of the exercise of the Treaty freedoms 
 
226. Art. 54 BITC aims at preventing the artificial transfer of profits by Belgian taxpayers to low 
taxed non-residents. By complicating the taxpayer’s burden of proof, it purports to dissuade 
Belgian taxpayers to make use of services provided by such non-residents. It operates as a 
rebuttable presumption of tax avoidance. Certain payments for (financial and non financial) 
services are not deductible if they are made to beneficiaries established in tax havens or to non-
residents that enjoy a privileged tax treatment with respect of the pertinent income. The taxpayer 
claiming the deduction can reverse the presumption if he establishes that the payments are made 
with respect to genuine and sincere operations and that they do not exceed the open market 
standards. As has been observed before, the provision increases the taxpayer’s burden of proof in 
several respects (see Part Two, margin no. 162). As a result, the taxpayer making the tainted 
payments assumes a higher burden of proof than if he had made the payments to a domestic (low 
taxed) recipient. Accordingly, from a Community law perspective Art. 54 BITC is a suspicious 
provision. It leads to a different treatment of Belgian taxpayers depending upon whether the 
service provider, financier etc. is based in Belgium or in another Member State. The position of 
the Belgian taxpayer is worse because the Treaty freedoms have been exercised. Art. 54 BITC 
may deter nationals of other Member States to provide services to Belgian taxpayers and impede 
Belgian taxpayers to attract financing, acquire the use of tangible or intangible fixed assets etc. 

                                                 
536 Also: Van Steenwinckel, J., Note sous C.J.C.E, 21 Novembre 2002, R.G.F., 2003, 26. 
537 And such regardless of whether in case of domestic transfer adjustments, the State eliminates the double taxation at 
the level of the beneficiary (correlative adjustment downwards of the profit taxed in the hands of the transferee) or does 
not apply its transfer pricing rules in a domestic context like in Belgium with the specific purpose to avoid that 
economic double taxation arises. 
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outside Belgium538. Although it follows from Cadbury Schweppes that rebuttable presumptions of 
tax avoidance are not of themselves restrictions to the exercise of the Treaty freedoms, the ECJ’s 
decision in Vestergaard makes it clear that where the burden of proof is reversed only where a 
Treaty freedom is exercised and not in case of purely domestic but similar transactions, such a 
rebuttable presumption infringes Community law because it leads to different (i.e. more 
burdensome) treatment of taxpayers depending upon whether or not the rights under Community 
law have been exercised (see also margin no. 163)539. Also the aforementioned judgments in 
Eurowings, Cadbury Schweppes and Barbier support the proposition that a Member State cannot, 
without infringing the EC Treaty, choose from which Member States domestic taxpayers can 
receive services with the normal tax rules of the host State being applicable and from which 
Member States domestic taxpayers cannot do so (see also margin no. 233).   
 
5.2.2.4.2. Justification? 
 
227. Presumably the Belgian government will justify the measure on grounds of prevention of tax 
avoidance (i.e. countering artificial profit shifting to low tax jurisdictions). There is no doubt that 
Art. 54 BITC is appropriate to reach that goal. But is it proportionate thereto? Art. 54 BITC runs 
counter at one of the fundamental conclusions reached above. It presumes tax avoidance only 
because a taxpayer appeals to the services of a provider based in another Member State where the 
service provider enjoys an advantageous tax treatment. However, the mere fact that the service 
provider is based in another Member State and enjoys a beneficial tax treatment there does not 
justify a general presumption of tax avoidance. Arguably it reverses the substance of the burden 
of proof entirely to the taxpayer. As submitted above, this in itself may be sufficient to hold that 
the rule does not meet the proportionality-test. It is incumbent on the tax authorities to justify the 
presence of a tax avoidance scheme on a case-by-case basis and on the basis of objective and 
subjective elements (see 4.1).  
 
228. To rebut the presumption the taxpayer must in the first place demonstrate that the transaction 
satisfies a genuine need and that the expense is justified by sound commercial or financial reasons 
proper to his business (see Part Two, margin nos. 167 and 168). In other words, the taxpayer must 
prove that the service, financing etc. reflects the economic reality underlying each Treaty freedom 
and that it is not solely explained by the purpose to shift profit abroad and to avoid Belgian tax. 
But if that proof is administered the fact that the tax status of the service provider has driven the 
selection of the service provider and/or that similar services can be obtained in Belgium is wholly 
irrelevant (compare to margin no. 188). The Belgian case law discussed in Part Two (margin nos. 
167-169) shows that deductions are denied under Art. 54 BITC where the transaction is not 
justified by business reasons and the making of the payment is only explained by the aim to avoid 
Belgian tax540. There is no objection to such a rule from a perspective Community law. I therefore 
disagree with a view expressed in literature that this case law infringes the ECJ’s decision in 
Cadbury Schweppes as it disallows the deduction of expenditures outside cases of wholly 

                                                 
538 Depending upon the case, the controlling EC Treaty provisions may be the provisions on the freedom to provide 
services (e.g. leasing and licensing; insurance); the free movement of capital (e.g. mere financing); the freedom of 
establishment (financing in case of controlling shareholder). Art. 54 BITC existed in its current format per 31 
December 1993. Third States residents will not successfully invoke an infringement of the provisions on the free 
movement of capital.  
539 ECJ, 28 October 1999, Vestergaard, C-55/98, § 21-22. 
Also: Van Steenwinckel, J., Note sous C.J.C.E., 21 Novembre, 2002 (C-436/00), R.G.F., 2003, 27; Hinnekens, Ph., 
Mijlpaalarresten, De Arresten van het Europese Hof van Justitie inzake Directe Belastingen, Peeters, B. (editor), Biblo, 
2000, 183-184. 
540 Compare the case whereby the equity of the Belgian company is converted into an interest bearing shareholder’s 
loan provided by a Luxembourg company (Part Two, margin no. 168) to the Dutch case discussed sub margin no. 156.. 
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artificial arrangements541. According to the author the deduction could only be denied where the 
non-resident service provider totally lacks economic substance. As explained before, in case of 
profit shifting schemes there may be genuine services, genuine financing etc. but still the 
transaction may be tax driven and not pursue any Treaty objective because the charge is not 
“arm’s length” or worse because the service, financing etc. has no substance in light of the 
recipient’s activity (e.g. is business wise not needed and only designed to erode the tax base) (see 
margin no. 72). All such transactions equally qualify as wholly artificial arrangements under the 
ECJ’s case law (cfr. also AG Geelhoed’s Opinion in the UK Thin Cap GLO-case, § 66) and 
should not be protected by the Treaty. In case of intra-Community transactions the evidence 
required by the taxpayer to reverse the presumption should not be unreasonable or 
disproportionate making the exercise of the Treaty freedoms very difficult or impossible in 
practice. The Belgian case concerning the deduction of reinsurance premiums paid to a Guernsey 
insurance company (although not involving Community law) shows that in certain instances the 
taxpayer may face a heavy burden of proof. In the second place the taxpayer must prove that the 
payment meets the “arm’s length”-test. On its face Art. 54 BITC does not allow the taxpayer to 
put forward evidence that the non-compliance with the “arm’s length”-standard is justified by 
sound commercial or financial reasons. Authors have therefore written that Art. 54 BITC requires 
the tax authorities to strictly apply the OECD’s objective “arm’s length”-principles and that it 
leaves no room to the taxpayer to argue against the application of such purely objective criterion 
(see Part Two, margin no. 169). The scant case law under Art. 54 BITC does not shed any light 
on this. If the tax authorities were indeed to apply Art. 54 BITC as an inflexible rule without heed 
to the circumstances of the particular case and with no opportunity for the taxpayer to put forward 
such circumstances, Art. 54 BITC would be applied in a disproportionate manner. This would 
also be the case if the tax authorities would resume their practice of disallowing the entire amount 
of the payment and not only the part that exceeds the “arms’ length”-standard (see Part Two, 
margin no. 169)542.  
   
5.2.2.5. Conclusion 
 
229. Apart from the general transfer pricing provision (Art. 26 BITC), Belgium has no thin 
capitalization-rule that is efficient in a corporate environment and Community law-proof. In my 
view such rule is needed. Both from a perspective of Community law and of tax treaties, a general 
anti-avoidance provision that permits the recharacterization of purported debt into equity on the 
basis of an “all facts and circumstances”-test is the most appropriate measure (see Part Three, 
margin no. 263 and Part Four, 5.1). As observed earlier, the Belgian GAAR may be unable to 
achieve that result (see Part Two, margin no. 246). If a specific thin capitalization rule applying a 
fixed debt/equity ratio is to be introduced it can be applied to financing provided by non-residents 
only543. Although such will be a measure that restricts the Treaty freedoms, it may be justified on 
grounds of the prevention of tax avoidance and should be drafted in such a way that it only hits 
wholly artificial tax avoidance arrangements. That means in the first place that a high debt/equity 

                                                 
541 Lenaerts, N., Het arrest Cadbury Schweppes: requiem voor CFC-wetgeving in EU, Fiscoloog Internationaal, 2006, 
no. 275, 3. 
542 Also: Opinion AG Geelhoed, Test Claimants in Thin Cap Group Litigation, C-424/04, § 67. 
543 The extension of the rule to purely domestic transactions is pointless if there is no risk of abuse (e.g. where the 
controlling shareholder/lender is based in Belgium) (see margin no. 214 and footnote). 
An exclusion of EC and EEA-based lenders from the rule is not to be recommended either. First, there can be tax 
avoidance within the Community and the EEA. Secondly, such exclusion is an open invitation to tax avoidance by 
controlling shareholders based outside the Community that will interpose EC financing companies in a tax friendly EC-
Member State to circumvent the rule.  
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ratio is chosen (at least 5:1)544; that only loans provided by controlling shareholders (individuals 
and corporate) are targeted as only those persons can determine the company’s choice between 
debt and equity; that the recharacterization of interest as a dividend is proportionate to that part of 
the purported debt that exceeds the ratio and, of course, that the taxpayer has the right to reverse 
the presumption of tax avoidance and to show that the loan and its characterization are justified 
by sound economic or financial reasons. If the taxpayer fails to administer such proof the interest 
will be recharacterized as a dividend and added to the borrower’s profit. For loans provided by 
companies there will be no dividend withholding tax. The loans are provided by controlling 
shareholders and there is a profit distribution within the meaning of the Parent/Subsidiary and the 
domestic law provisions implementing the Directive (see margin nos. 208 and 212) and the 
domestic law rule providing for a withholding tax exemption on dividends distributed to parent 
companies in treaty countries (see Part Three, margin no. 126). Prima facie, the proposed rule 
contravenes the non-discrimination requirements of Art. 24 (4) and (5) OECD MC. However, as 
it leads to a profit adjustment only where there is no proof of sound business reasons justifying 
the non-compliance with the debt/equity ratio, the rule leads to profit adjustments only in non 
“arm’s length”-cases and is protected by  the explicit or implicit carve out for “arm’s length”-
profit adjustments of Art. 24 (4) and (5) (see Part Three, margin no. 344) 545.  
  
5.3. CFC-Legislation and Art. 344 (2) BITC 
 
5.3.1. CFC-LEGISLATION546 
  
230. The ECJ’s judgment in Cadbury Schweppes has dealt with the question whether CFC-
Legislation is consistent with Community law in a comprehensive manner and many issues raised 
by CFC-Legislation have been addressed547. The case has been discussed in considerable detail 
before (see 2.2.1.2). Two issues have not been discussed yet, i.e. on what ground did the ECJ 
decide that the UK CFC-Legislation restricted Cadbury Schweppes’ freedom of establishment and 
did the Court consider other justifications than the prevention of abuse Community law and tax 
avoidance? These points are discussed hereafter. 
                                                 
544 A recent study shows that the common ratio in the Community is 3:1 (Gouthière, B., A Comparative Study of the 
Thin Capitalization Rules in the Member States of the European Union and Certain Other States, European Taxation, 
2006, 368). 
545 Because there is no requirement imposed on the taxpayer that he could have obtained similar funding from unrelated 
parties, but a more general justification of sound business reasons. If the borrower fails to satisfy that proof, his profit 
will be adjusted. Failure to meet that proof will lead to “an arm’s length”-adjustment because if the funding is wholly 
tax driven an unrelated party will never provide that funding. 
546 For a comprehensive overview of the compatibility of CFC legislation with Community law (general report and 18 
Member State reports) written prior to Cadbury Schweppes), see Aigner, H.J., et alia, CFC-Legislation, Tax Treaties 
and EC-Law, General Report, Lang, M. et alia (eds.), Eucotax Kluwer Law International, 2004, 1- 653. 
Meanwhile Member States have modified their CFC legislation to bring it in line with Community law. France e.g. 
does not apply it any longer to EU-Member States provided that the CFC is not a wholly artificial arrangement set up to 
circumvent French tax law (Gouthière, B., French Anti-Abuse International Tax Legislation: Recent Developments, 
European Taxation, 2006, 516). 
547 There are two other cases pending before the ECJ on the compatibility of UK CFC-rules with Community law that 
address some further issues (ECJ, pending case, Test Claimants in the CFC and Dividend Group Litigation, C-201/05 
and ECJ, pending case, Vodafone 2, C-203/05).  One further issue is whether and to what extent CFC legislation 
applied in relation to non-Member States is compliant with the free movement of capital, taking into consideration 
changes in law after 31 December 1993 (On that issue, see Pinto, C. Tax Competition and EU Law, Eucotax, Kluwer 
Law International, 2003, 345-355). Another issue is whether the fact that a UK parent is subject to more cumbersome 
compliance requirements because it has subsidiaries in other Member States amounts to a restriction of the freedom of 
establishment.  
For a discussion of these cases, see Baker, Ph. Pending Cases Filed by UK Courts I: The Cadbury Schweppes Case, the 
CFC and Dividend GLO and the Vodafone 2 Case, ECJ- Recent Developments in Direct Taxation, Lang, M. et alia 
(eds.), Linde, 2006, 318-320. 
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231. The ECJ found there to be a restriction because the UK resident parent company with a CFC 
in a Member State is treated less advantageously than a UK parent company that has set up a 
subsidiary in the UK or in another Member State where there is no low taxation measured 
according to UK CFC-Legislation. The UK parent is taxed on a current basis on the undistributed 
profits of the CFC, another legal person. That is not the case for the UK parent with a UK 
subsidiary (as dividends remain untaxed) and the UK parent with the subsidiary (not a CFC) in 
another Member State (which is only taxed in the UK on the profit of the subsidiary to the extent 
that such profit is distributed as a dividend)548. The ECJ does not use the term but the tax 
disadvantage to which it refers suffered by the UK parent with the controlling interest in the CFC 
is the denial of the deferral of taxation. It decided that the denial of the deferral – which only 
occurs where the taxpayer had exercised his right of secondary establishment - hinders the UK 
parent in the exercise of such right. In X&Y AB the ECJ found in explicit terms that the denial of 
deferral and the resulting loss of interest according to whether or not the taxpayer had exercised 
his freedom of establishment infringed Art. 43 and 48 EC Treaty549.  
 
232. Did the ECJ consider other justifications for the restriction than the prevention of tax 
avoidance? Yes. It considered whether CFC-Legislation is necessary to attain capital export 
neutrality (“CEN”), a justification advanced by a number of Member States that have enacted 
CFC-Legislation although not as a separate justification but within the discussion whether CFC-
Legislation leads to a restriction of the freedom of establishment550. Member States argued that 
CFC-Legislation permits a Member State to achieve the aims underlying CEN, i.e. by taxing the 
parent on a current basis on the profits of the CFC, the parent investing abroad is treated in the 
same way as the parent investing in the home Member State. It was argued that consequently 
there was no discrimination between a UK parent with a CFC in another Member State and a UK 
parent with a UK subsidiary as “such resident company does not pay, on the profits of the CFC 
within the scope of application of that legislation, more tax than that which would have been 
payable on those profits if they had been made by a subsidiary established in the United 
Kingdom”551. Also in literature authors have brought up the realization of the principles 
underlying CEN as a justification for the restrictions that CFC-Legislation imposes to the exercise 
of the Treaty freedoms552. It is argued that national tax systems based on CEN are not 
incompatible with the Treaty freedoms. Several arguments are put forward. First, from a general 

                                                 
548 ECJ, 13 September 2006, Cadbury Schweppes, C-196/04, § 43-46. 
549 ECJ, 21 November 2002, X&Y AB, C-436/00, § 36 and 38. 
550 For a discussion of CEN as a rationale for CFC legislation, see Part Two under 3.1.3. 
551 ECJ, 13 September 2006, Cadbury Schweppes, C-196/04, § 45. 
552 This was voiced first by Schön, W., CFC Legislation and European Community Law, British Tax Review, 2001, 
257-260. See also Lang, M., CFC Legislation and Community Law, European Taxation, 2002, 277-278. 
However, authors do not unconditionally defend this position. According to W. Schön CEN serves as a justification for 
CFC-Legislation only to the extent that (i) it applies to controlling shareholders, i.e. to shareholders that may have 
access to the profit of the subsidiary under the rules of company law; if not CFC-Legislation would have 
disproportionate effects and that (ii) the assessment basis, tax rates and allowances under CFC-Legislation are equal to 
those applying to income derived from investments in the home State; if not investments abroad are disadvantaged 
compared to domestic ones. 
According to Lang CFC-Legislation is only justified if the Member State enacting CFC-Legislation applies the credit 
method to relieve double taxation of residents earning income from investments abroad. In Part Two, 3.1.3 it has been 
observed that States applying CEN relieve double taxation by way of credit. The observation of M. Lang makes 
perfectly sense from a perspective of coherence. There is not much coherence  if a State applying CIN and relieving 
double taxation unilaterally or bilaterally by way of exemption enacts CFC-legislation. However, M. Lang draws the 
attention to the fact that even States that apply CEN do not act cohesively under their CFC-Legislation. They 
distinguish e.g. between active income (excluded from CFC legislation) and passive income (included) or between high 
and low tax rates applicable to the CFC in the other State etc.. Such differentiation is inconsistent with the general 
principle of equal treatment underlying CEN.  
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point of view CEN promotes the attainment of an internal market as it does away with tax 
distortions caused by unharmonized tax laws within the Community so that tax considerations do 
not affect investors’ decisions553. Secondly, Community law does not express a preference 
whether national tax systems should be based on CIN or CEN as the Parent/Subsidiary Directive 
allows Member States to relieve double taxation by the exemption method (CIN) or the credit 
method (CEN)554. Finally, the ECJ did not express reservations as to the application of the credit 
method to relieve double taxation in its decision in Gilly 555. And in Manninen the ECJ obliged 
Finland to give credit to Finnish shareholders receiving dividends on shares held in a Swedish 
company for the corporate tax paid on the profits of the Swedish subsidiary (imputation credit to 
relieve economic double taxation) under the same conditions as it gives credit to Finnish 
shareholders receiving dividends from shares in Finnish companies to achieve equal treatment of 
shareholders whether they invest domestically or in another Member State (see margin no. 
140)556.    
 
233. The Court found that, even if it is true that under the CFC-Legislation Cadbury Schweppes 
would pay no more tax than the UK tax due had the parent and the subsidiaries all been based in 
the UK, this does not remove the unequal treatment of the parent. Still it has to pay tax on 
undistributed profit of another legal person. And even if one assumes that CFC-Legislation were 
tax neutral compared to a purely domestic situation, there still is, according to the Court, unequal 
treatment and a disadvantage to the UK parent in comparison with the position of a UK company 
which has established a subsidiary in another Member States not providing for a favourable tax 
regime557. Of course, the Member States invoking CEN as a justification for CFC-Legislation 
objected that the latter comparison fails as the comparator was not in a similar situation as the 
CFC558. The AG categorically rejected this objection and the ECJ followed it implicitly. The AG 
observed: “If that argument were to be followed through, that would be tantamount to conceding 
that a Member State is entitled, without infringing the rules of the Treaty, to choose the other 
Member States in which its domestic companies may establish subsidiaries with the benefit of the 
tax regime applicable in the host State. However, as the applicants and Ireland have submitted, 
such a situation would manifestly lead to a result contrary to the very notion of ‘single market’. 
The fixing of rates of corporation tax falls, as we have seen, within the unfettered competence of 
each Member State and Articles 43 and 48 EC Treaty confer on every company in accordance 
with Article 48 EC Treaty the right to set up a subsidiary in the place of its choice within the 
Union. A Member State may not, therefore, treat differently its resident companies which 
establish subsidiaries in other Member States depending on the tax rate applicable in the host 
State. That interpretation would also run counter to the approach adopted by the Court in 
Eurowings Luftverkehr and Barbier (…)”559. Here the AG and the ECJ, not only apply the 
principles emerging from the judgments in Eurowings and Barbier (on the lawfulness of tax 
jurisdiction shopping and the prohibition of compensatory taxation in an internal market, see 
supra 4.6), but they also seem to rejoin the decision in Sandoz (see margin no. 135). There it was 
held that a tax measure may have a restrictive effect on residents wishing to exercise their Treaty 
freedom provided that the measure applies equally to all residents whether or not they operate 
domestically or cross-border. The UK CFC-Legislation did not comply because it puts the UK 

                                                 
553 Schön, W., CFC Legislation and European Community Law, British Tax Review, 2001, 257. 
554 Pinto, C. Tax Competition and EU Law, Eucotax, Kluwer Law International, 2003, 334. 
555 Pinto, C. Tax Competition and EU Law, Eucotax, Kluwer Law International, 2003, 335; Schön, W., CFC 
Legislation and European Community Law, British Tax Review, 2001, 259; ECJ, 12 May 1998, Gilly, C-118/96. 
556 Schnitger, A., German CFC legislation pending before the European Court of Justice – abuse of the law and revival 
of the most-favored-nation-clause?, EC Tax Review, 2006, 157; ECJ, 7 September 2004, Manninen, C-319/02. 
557 ECJ, 13 September 2006, Cadbury Schweppes, C-196/04, § 45. 
558 Opinion of AG Léger, Cadbury Schweppes, C-196/04, § 79. 
559 Opinion of AG Léger, Cadbury Schweppes, C-196/04, § 80-82. 
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parent exercising its treaty freedom at a disadvantage. All this shows how wrong the Finnish 
Supreme Court was in deciding that the Finnish CFC-Legislation did not restrict a Finnish 
parent’s freedom of establishment where it set up a coordination center in Belgium. Not only is it 
hard to conceive how the setting up of a coordination center - that is required to employ 10 
employees in Belgium conducting the permitted financing transactions for the group - can amount 
to an abuse of the freedom of establishment or to illegitimate tax avoidance. But also the CEN-
sounding like justification that Finland must be allowed to secure its taxing rights, blatantly 
violates the principles of an internal market560. At the time the Finnish Court handed down its 
judgement (March 2002) one can hardly say that the questions which the Court was requested to 
answer involved crystal-clear issues of interpretation of Community law so that the Court 
adjudicating in last instance should have referred the matter to the ECJ (see margin no. 59). 
 
234. I agree with the Court. As it has been submitted before (see margin no. 172) the principle of 
CEN (and the compensatory nature of the tax levied under CFC-Legislation) distorts the internal 
market rather than it helps to realize it561. The Court in Cadbury Schweppes has also done well 
not to refer to its decisions in Gilly and Manninen or to the Parent/Subsidiary Directive to hold 
otherwise. Arguably, Gilly does not stand for the proposition that the ECJ has unconditionally 
endorsed the credit method or CEN. The Court held that under Community law France was not 
required to give to its resident earning German income that has been taxed in Germany at higher 
rates than the French tax rates a full credit for the German tax but that it suffices that France gives 
an ordinary credit562. Under this judgement France must only credit the (higher) German tax up to 
the level of the French tax. The practical result is that France exempts the German income. It 
shows that credit States switch over to the CIN-method where consistent application of CEN 
would have adverse budgetary consequences (i.e. lead to refund of the higher foreign tax)563. So 
rather, than unconditionally approving CEN, the Gilly-judgment implicitly endorses CIN564. Also, 
the Manninen-case is of no relevance to the debate. In Manninen the home State did not give 
equal treatment to Finnish shareholder investing in Swedish shares and it was forced to do so by 
the ECJ because such unequal treatment caused an unjustified restriction to the free movement of 
capital. Under CFC-Legislation, on the other hand, the home State argues that CFC achieves such 
equal treatment while in reality it does not. Moreover Manninen concerns an imputation credit 
(i.e. relief for economic double taxation), while the credit method in relation to CEN concerns 
relief for juridical double taxation. The Court in Kerckhaert made it clear that the two types of 
credit are fundamentally different so that it is dangerous to draw conclusions from Manninen on 
the issue of whether the grant of a tax credit to relieve juridical double taxation (CEN) is 
compatible with Community law565. Finally, the reference to the Parent/Subsidiary Directive does 
not convincingly support the application of CFC-Legislation. First, while it is true that the 
Directive allows the application of the credit method to relieve double taxation on dividends 
(again largely economic double taxation!) the question of compatibility of CFC-Legislation with 
Community law as such is not concerned with the application of a tax credit method relieving for 
economic double taxation or of CEN in general. It is legislation designed to prevent resident 
                                                 
560 Supreme Administrative Court of Finland, 20 March 2002, KHO:2002:26, 4 ITLR 2002, 1009. 
The case was also discussed in Part Three 4.2.9 in relation to the question of the compatibility of the Finnish CFC-
Legislation with the Finland/Belgium tax treaty. 
561 Fontana, R., The Uncertain Future of CFC Regimes in the Member States of the European Union, Part 2, European 
Taxation, 2006, 320-321; Terra, B., Wattel, B., European Tax Law, Fourth Edition, Kluwer Law International, 2005, 
257-260; Schönfeld, J., The Cadbury Schweppes Case: Are the Days of the United Kingdom’s CFC Legislation 
Numbered?, European Taxation, 2004, 443-446. 
562 On these terms, see Part One, 1.1.2.2. 
563 Terra, B., Wattel, B., European Tax Law, Fourth Edition, Kluwer Law International, 2005, 259. 
564 Schönfeld, J., The Cadbury Schweppes Case: Are the Days of the United Kingdom’s CFC Legislation Numbered?, 
European Taxation, 2004, 446. 
565 ECJ, 14 November 2006, Kerckhaert-Morres, C-513/04, § 16-17. 
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taxpayers from circumventing the unpleasant consequences resulting from CEN by sheltering 
income in a distinct legal person abroad. Secondly, even if the Directive admits the application of 
the credit method, still the national implementing legislation must observe the imperatives set by 
primary Community law566. Although it is true that the Directive allows Member States to apply 
their national measures to avoid abuse of the Directive, such anti-avoidance measures must still 
respect primary and secondary Community law567. Arguably, the Directive can by no means offer 
a legal basis to tolerate CFC-Legislation because the Directive applies to profit that is actually 
distributed as dividend, but not to income of a subsidiary that is fictitiously attributed to a 
parent568. This argument may even be stronger for the UK CFC-Legislation because it is not 
based on the concept of the attribution of a deemed dividend. Finally, CFC-Legislation is often 
very arbitrary (making arbitrary distinctions as to targeted shareholders, income, tax regimes 
etc.). The result is that it is applied in an inconsistent manner if compared to the CEN method 
generally (unequal treatment) or in a disproportionate manner which makes it suspicious from a 
Community law perspective569. There is even more inconsistency where a State normally adopts 
the CIN-method and enacts CFC-Legislation to prevent alleged tax avoidance570.       
  
235. In my view it would, in light of the narrow question referred to the Court, be too far-reaching 
to conclude that the Court in Cadbury Schweppes has condemned in a general way CEN as 
infringing the principle of the internal market and as being incompatible with the Treaty (see 
margin no. 172). The Cadbury Schweppes-judgment is, however, another strong argument that 
tax systems adopting CIN are more appropriate to achieve the internal market, but on the other 
hand it clearly allows a State to apply CEN as an anti-avoidance measure provided that it only 
aims at undoing wholly artificial arrangements and for the rest meets the other imperatives of 
Community law such as the principle of proportionality. Whether this permits the conclusion that 
a State that normally applies CIN may switch over to CEN to avoid abuse is another question 
which the Court will have to address in the pending Columbus Container-case571. 
 
236. The facts of the Columbus Container-case are as follows. German resident individuals held 
all of the shares of a Belgian BVBA that was recognized as a coordination center in Belgium and 
subject to the favourable tax regimes applicable to such entities in Belgium. As the BVBA was 
subject to taxation in Belgium at a rate lower than 30% (now 25%) and its profit was of a capital 
investment nature its income fell within the scope of the German CFC-Legislation and one would 
expect it to be attributed to its shareholders for German tax purposes. However, a peculiarity of 
German tax law is that it considers a Belgian BVBA, notwithstanding its separate existence both 
from a company law and tax law perspective under Belgian law, as a transparent partnership. The 
German shareholders (partners) are as a result deemed to have a permanent establishment in 
Belgium. Under Art. 7  (1) jo. Art. 23 (1) (1°) of the 1967 Belgium/Germany tax treaty, the 
profits of such permanent establishment are taxable in Belgium and Germany must exempt such 
profits. However, within its CFC-Legislation Germany has enacted an another anti-avoidance 
provision preventing German residents from circumventing the CFC-Legislation by setting up 
branches (instead of a subsidiary) in low tax States with which Germany has concluded a tax 
treaty and claiming exemption in Germany for the low taxed branch profits under Art. 23 OECD 

                                                 
566 ECJ, 18 September 2003, Bosal Holding, C-168/01, § 25-26.  
567 Pinto, C. Tax Competition and EU Law, Eucotax, Kluwer Law International, 2003, 335.  
568 This view is shared by AG Léger (Opinion of AG Léger, Cadbury Schweppes, C-196/04, § 7).  
For further discussion of this issue, see e.g. Aigner, H.J., et alia, CFC-Legislation, Tax Treaties and EC-Law, General 
Report, Lang, M. et alia (eds.), Eucotax Kluwer Law International, 2004, 49-52.  
569 Lang, M., CFC Legislation and Community Law, European Taxation, 2002, 278. 
570 Schönfeld, J., The Cadbury Schweppes Case: Are the Days of the United Kingdom’s CFC Legislation Numbered?, 
European Taxation, 2004, 446. 
571 ECJ, pending case, Columbus Container Services, C-298/05. There is no Opinion of the AG yet. 
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MC. Under that rule of German domestic law (which operates as a treaty override) the BVBA’s 
(permanent establishment) profits are, notwithstanding the Belgium/Germany treaty, nevertheless 
attributed and taxed in Germany in the hands of the shareholder with credit for the Belgian tax.  
Accordingly, for purposes relieving double taxation Germany unilaterally switches over from the 
normal exemption method (CIN) to the credit method (CEN) on grounds of prevention of tax 
avoidance. The question is whether such is permitted under Community law. 
 
237. The first question obviously is whether such switch over amounts to a restriction of the 
shareholders’ freedom of establishment. If the situation of the German shareholder having 
incorporated a Belgian BVBA (Belgian permanent establishment) is compared to a purely 
domestic situation of a German company with a German permanent establishment the conclusion 
is that, apart from certain more burdensome compliance requirements, the former are not 
discriminated against the latter. Both will be taxed in Germany during the year the income is 
actually earned on the same basis, at the same rate etc. and, with respect to the Belgian permanent 
establishment, with credit for the Belgian tax572. However, as observed before the AG and the 
Court in Cadbury Schweppes pushed the comparison one step further. The ECJ found that, even if 
the CFC-Legislation is tax neutral compared to a purely domestic situation, there is still a 
restriction if there is unequal treatment and a disadvantage to the parent of the home State in 
comparison with the position of a home State parent which has established a subsidiary in another 
Member States that does not provide for a favourable tax regime. Any argument from 
governments that such comparator failed because the low taxed CFC was not objectively 
comparable to a subsidiary based in a Member State where it is subject to ordinary taxation was 
rejected on ground that such argument contradicted the fundamentals of the internal market (see 
supra margin no. 233). On the assumption that the ECJ will apply a similar reasoning in 
Columbus Container, it should conclude that the switch over-rule amounts to a restriction. 
Indeed, a German company setting up a branch in another Member State that is not subject to 
CFC-Legislation because it is taxed there at 30% (now 25%) will be exempt from German tax. 
And the same will be true even if the branch is taxed at a lower rate in that other Member State 
but its income is not of capital investment nature and accordingly the branch escapes from CFC-
Legislation. By contrast, a German company setting up a branch in another Member State that is 
subject to CFC-Legislation (i.e. earns capital investment income that is taxed at a rate less than 
30% (now 25%) in the other Member State) will be taxed in Germany. Thus, notwithstanding the 
fact that both the German company with the branch not falling under CFC-Legislation and the 
German company with the branch falling under CFC-Legislation are taxed on income in the year 
that it is earned (this distinguishes the case from Cadbury Schweppes), still the latter company is 
put at a disadvantage compared to the former and that disadvantage is caused because the 
company has exercised its freedom of establishment. We have again, like in Cadbury Schweppes, 
a restrictive measure that distinguishes between the group of taxpayers exercising their rights 
under the Treaty and a situation where a Member State takes (“taxes”) away tax benefits obtained 
from investing under the laws of another Member State that “manifestly lead(s) to a result 
contrary to the very notion of ‘single market’” to recall the words of AG Léger.  
 
238. The next question is whether the German measure is a justified restriction of such Treaty 
rights. First, the German government would do well not to invoke the prevention of tax avoidance 
as a justification. Except proof to the contrary, it is hard to see how the shareholders abused their 
freedom of establishment by setting up a Belgian coordination center as such entity only enjoys 
the favourable tax regime in Belgium if it employs 10 employees that conduct the permitted 
financing transactions for the group. Also the measure seems quite disproportionate. If the income 
                                                 
572 Lüdicke, J., Pending Cases Filed by German Courts I, ECJ-Recent Developments in Direct Taxation, Lang., M., et 
alia (eds.), Linde, 2006, 167.  



 703

is of a capital investment nature and taxed at less than 30% (now 25%) in the other Member State, 
the activities are deemed to be motivated by aims of tax avoidance with no right for the taxpayer 
to rebut that presumption. Such generalization may have a hard time to pass the proportionality-
test. Secondly, it does not seem possible to justify the measure by the need to preserve the 
coherence of the German tax system, as narrowly defined in Bachmann, as in the case at hand 
there seems to be no direct link in the German tax system between the grant of a tax advantage 
(which one?) and the charge to tax in respect of the same taxpayer and the same tax (see margin 
no. 140). Actually, the German system does not seem to be very coherent as it normally applies 
the CIN-method and exempts foreign branch income from German tax573. And even if there is an 
issue of cohesion, arguably the cohesion of the German tax system in relation to profit of a 
Belgian permanent establishment has been lifted to the level of the Belgium/Germany tax treaty. 
Under the treaty both States have agreed on the apportionment of their taxing rights and how 
double taxation will be relieved, i.e. by way of exemption. In that case it is settled case law that a 
Member State cannot rely on cohesion anymore (see margin no. 140). Also, the fact that Germany 
in its treaty with Belgium has unconditionally included the exemption method to relieve double 
taxation of income taxed in Belgium suggests that Germany recognizes the equivalence of the 
Belgian tax system, which it should do under prevailing case law even if it is different from the 
German system (see margin no. 140). The contrary argument is, of course, that the German tax 
system is perfectly coherent if one applies the wider notion of coherence following from 
Manninen (see margin no. 140). Germany taxes German companies with German permanent 
establishments the same way it taxes German companies with Belgian permanent establishments. 
However, the discussion here assumes that the ECJ applies the wider reasoning following from 
Cadbury Schweppes and dismisses such argument which in essence is one of non-discrimination 
(see margin no. 237). Thirdly, the German government could invoke that it applies the principle 
of territoriality assuming that under the ECJ’s case law such means, among others, that the 
residence State is allowed to tax its residents on their world wide income (see margin no. 139). In 
my view this would lead to a rephrasing of the justification on grounds of capital export neutrality 
(CEN) as CEN involves taxation of residents on worldwide income with credit for the foreign tax 
paid. Such an argument suffers from all the weaknesses of CEN against the background of the 
realization of an internal market (see margin no. 172). The argument is weakened further because 
Germany applies the credit method inconsistently (as it normally applies CIN) and unequally574. 
If the Court would rule against the German government it would also be the first time that it 
sanctions a tax treaty override on grounds that the domestic rule infringes Community law. The 
Court’s holding in the D-case could be an additional argument against the application of the 
switch-over clause. In the D-case the ECJ held that the various benefits of a tax treaty (i.c. the 
exemption for Belgian permanent establishment profit) are integral parts of the treaty and 
contribute to its overall balance575. With J. Lüdicke one may question whether Germany may rely 
on the tax treaty with Belgium to deny benefits included in that treaty to third State residents 
because the treaty balance would be disturbed (as the Court in the D-case rejected the idea of 
most favoured nation-clause), while at the same time it may disturb such treaty balance by not 

                                                 
573 Schönfeld, J., The Cadbury Schweppes Case: Are the Days of the United Kingdom’s CFC Legislation Numbered?, 
European Taxation, 2004, 446. 
574 Concurrring: Körner, A., German Reference to the ECJ for a Preliminary Ruling: Unilateral Switch-over Clause 
and CFC Rules, Intertax, 2006, 35; Fontana, R., The Uncertain Future of CFC Regimes in the Member States of the 
European Union, Part 2, European Taxation, 2006, 331. The latter author believes that the measure is disproportionate 
because the tax authorities have the Mutual Assistance Directive at their disposal to prevent abuse. The relevance of 
that argument escapes me. 
See also Schnitger, A., German CFC legislation pending before the European Court of Justice – abuse of the law and 
revival of the most-favored-nation-clause?, EC Tax Review, 2006, 155-160. The latter author doubts that there is a 
restriction but concludes that if there would be a restriction it cannot be justified on grounds of cohesion.  
575 ECJ, 5 July 2005, D,C-376/03, § 61-62. 
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applying the provisions of that treaty to its residents deriving Belgian source income576. This 
finding in my view also precludes Germany from invoking the “protection of the balanced 
allocation of taxing powers between Member States” (as admitted in Marks & Spencer). Rather 
than preserving such balanced allocation of taxing powers (as agreed in the tax treaty) the 
unilateral introduction of a switch over-clause distorts it. 
 
5.3.2. ART. 344 (2) BITC 
 
239. Art. 344 (2) BITC is not a CFC-rule (see Part Two, 3.1.3.). However, there are similarities as 
to the purpose and the effects of both rules. Art. 344 (2) BITC purports to prevent Belgian 
taxpayers to locate assets in and divert profit to low tax jurisdictions and to enjoy a tax deferral 
there. Art. 344 (2) BITC operates as a rebuttable presumption of tax avoidance. It uses one single 
criterion to establish tax avoidance. The mere transfer of assets by Belgian resident taxpayers to 
persons based in low tax jurisdictions is considered as tax avoidance577. The taxpayer is entitled to 
rebut the presumption by administering two alternative forms of proof. If that proof fails, the 
income produced by the assets transferred is attributed to him. This technique is comparable to 
the “transactional”-method under CFC-legislation (see Part Two, margin no. 181).  In view of the 
similarities between the underlying objectives and the effects of CFC-legislation and Art. 344 (2) 
BITC, the answer to the question whether Art. 344 (2) BITC is consistent with Community law is 
to a great extent driven by the outcome of the Cadbury Schweppes-case.  
 
240. The transfers of assets envisaged by Art. 344 (2) BITC may take all sorts of forms (sales; 
contributions to paid up capital; exchanges in kind etc.) and may therefore be governed by 
various freedoms. However, for purposes of the current discussion the working hypothesis is a 
Belgian corporation contributing cash and various types of securities to a base company that will 
perform group financing activities. In exchange of the contribution the base company issues new 
shares to the Belgian corporation. If the Belgian corporation is the controlling shareholder of the 
base company the transaction comes within the scope of the freedom of establishment. If not, it 
comes within the scope of the free movement of capital (see margin no. 108). Art. 344 (2) BITC 
existed on 31 December 1993 and has since then not been amended. Accordingly, there is no 
reason to examine whether the provision conflicts with the free movement of capital in relation to 
non-Member States (see margin no. 121). Any potential conflict with the Treaty is therefore 
limited to intra-Community transactions. As many tax havens are situated outside the Community 
there should in practice be few potential conflicts.   
 
241. From a point of view of Community law, Art. 344 (2) BITC is a suspicious provision. It runs 
counter at one of the fundamental conclusions reached above. It presumes tax avoidance because 
of the sole fact that a taxpayer exercises the rights conferred to him by the Treaty to enjoy the 
benefit of a more favourable tax system of another Member State. However, the mere fact that the 
intention to realize a tax saving has prompted the exercise of the Treaty freedoms is not legitimate 
proof of abuse of Community law and of illegitimate tax avoidance (see 2.2.1.4). Like Art. 54 
BITC (see supra 5.2.2.4), Art. 344 (2) BITC provides for a rebuttable presumption of tax 
avoidance on very questionable grounds. It reverses the substance of the burden of proof entirely 
to the taxpayer. As submitted above, this in itself may be sufficient to hold that the rule does not 

                                                 
576 Lüdicke, J., Pending Cases Filed by German Courts I, ECJ-Recent Developments in Direct Taxation, Lang., M., et 
alia (eds.), Linde, 2006, 168.  
This issue was implicitly present in Kerckhaert as well. But the ECJ did not address it as the question was not 
specifically referred to it (ECJ, 14 November 2006, Kerckhaert-Morres, C-513/04, § 23). 
577 As observed earlier the Belgian tax authorities consider that the fiction of Art. 344 (2) BITC operates as a 
presumption of sham. That view is not correct (Part Two, margin no. 182). 
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meet the requirement that it is incumbent on the tax authorities to justify the presence of a tax 
avoidance scheme on a case-by-case basis and on the basis of objective and subjective elements 
(see 4.1).  
 
242. Art. 344 (2) BITC restricts the freedom of establishment or free movement of capital 
because the intra-Community transaction is put at a disadvantage if compared to a purely 
domestic transaction. A Belgian company holding shares of a low taxed or tax exempt Belgian 
entity (e.g. a coordination center or a SICAV) is not taxed on the income of such entity unless and 
to the extent that such entity distributes dividends (and dividends of a coordination center even 
enjoy the benefit of the participation exemption). Thus, like in Cadbury Schweppes, the 
attribution of income earned by another legal person and the resulting denial of the deferral have 
a dissuasive effect on the exercise of the Treaty freedom578. And like in Cadbury Schweppes there 
is unequal treatment and a disadvantage to the Belgian parent in comparison with the position of a 
Belgian company which has established a subsidiary in another Member States not providing for 
a favourable tax regime (see margin no. 233). The fact that Art. 344 (2) BITC provides for a 
rebuttable presumption of tax avoidance and reverses the burden of proof is in view of the 
Cadbury Schweppes-judgment not in itself a restriction. However, it follows from the Court’s 
decision in Vestergaard that where the burden of proof is reversed only where the a Treaty 
freedom is exercised and not in case of purely domestic but similar transactions, such a rebuttable 
presumption is in breach of Community law because it leads to different (i.e. more burdensome) 
treatment of taxpayers depending upon whether or not they have exercised their rights under 
Community law (see margin no. 226)579. The fact that under Art. 344 (2) BITC double taxation is 
not relieved could also constitute a restriction of the Treaty freedoms. It is true that it has been 
submitted above with respect to thin capitalization that the fact double taxation is not relieved 
should not affect the “restriction”-discussion (see 5.2.2.1.3). However, double taxation resulting 
from CFC-Legislation must be distinguished from double taxation resulting thin capitalization 
rules. Under CFC-Legislation (in casu Art. 344 (2) BITC) double taxation is not relieved by the 
same Member State that enacts the anti-avoidance legislation. Under thin capitalization rules it is 
the residence State of the lender that does not relieve the double taxation initially caused by the 
application of an anti-avoidance rule by the source State. However, in light of the ECJ’s judgment 
in Kerckhaert it is uncertain whether the Court will accept that the fact that Belgium does not 
relieve double taxation constitutes a restriction of the Treaty freedoms (see margin no. 205).  
 
243. The official explanation of the Belgian tax authorities as to the reason why Art. 344 (2) 
BITC was enacted is  the prevention of international profit shifting. Most likely the Belgian 
government will justify the measure on such ground. Art. 344 (2) BITC makes it possible to 
thwart in a consistent manner all sorts of practices of profit shifting to low tax jurisdictions and 
from that perspective it is suitable to achieve that objective. The question, however, is whether it 
is indispensable (i.e. not capable of being replaced by another as effective but less restrictive 
measure) and whether it does not go beyond what is necessary to achieve its objective. Therefore 
one must examine whether the rule only targets at wholly artificial tax avoidance arrangements. 
This is to a certain extent a question of determining the scope of the taxpayer’s burden of proof. 
The measure is not applicable first where the taxpayer proves that “the operation is justified by 
legitimate needs of a financial or economic nature”. From a perspective of Community law, this 
means that the taxpayer meets his burden of proof where he establishes that his arrangement 
                                                 
578 Art. 344 (2) BITC may even have more far reaching effects than CFC legislation. As Art. 344 (2) BITC may apply 
to situations where the Belgian transferor has no control over the non-resident transferee (e.g. a mere sale to unrelated 
third party) the former will be taxed on income which he will never earn in the future. This raises an issue of 
disproportionality. 
579 ECJ, 28 October 1999, Vestergaard, C-55/98, § 21-22. 
Also: Van Steenwinckel, J., Note sous C.J.C.E., 21 Novembre, 2002 (C-436/00), R.G.F., 2003, 27. 
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observes the objectives underlying the freedom of establishment or the free movement of capital. 
Under Community law, the question whether a transaction within Art. 344 (2) BITC is justified 
by legitimate business purposes does not stretch beyond the question whether the base company 
reflects economic reality, i.e. whether there is a genuine establishment and a genuine economic 
activity in the other Member State as further elucidated by the Cadbury Schweppes-case (§55 et 
seq.). It has been observed above that the ECJ in Cadbury Schweppes may have applied a more 
lenient test than the AG (see margin nos. 71-72)580. The burden of proof under the free movement 
of capital is not fundamentally different. It is true that for the free movement of capital to apply, 
all that is required is a capital movement from one Member State to another. However, where that 
capital movement concerns the funding of a company based in another Member State and such 
company does not carry on genuine activities but is a mere letterbox-company, in my view the 
only objective pursued by that movement of capital is artificial profit shifting to another Member 
State. Such a purpose is not included in the various economic objectives underlying the EC 
Treaty (i.e. the promotion of a harmonious, balanced and sustainable development of economic 
activities or the realization of a high degree of convergence of economic activities within the 
Community, Art. 2 EC Treaty). However, any requirement imposed on the taxpayer that goes 
beyond the proving of the pursuing of the economic objectives underlying the Treaty may 
infringe the Community principle of proportionality and eventually render the exercise of the 
Treaty freedom impossible or very difficult in practice581. Such would e.g. be the case where, 
notwithstanding the fact that the taxpayer puts forward evidence of the actual pursuing of a Treaty 
objective, the tax authorities and later (upon judicial review) the Courts would dismiss such 
evidence on grounds that the taxpayer could satisfy his economic or financial needs by other 
means which result in a lower loss of revenues for the Belgian Treasury (compare to margin no. 
188).   
 
244. The measure is also not applicable where the taxpayer proves that he has received a 
consideration for the transfer which produces income which is subject in Belgium to a tax burden 
that is normal in comparison with the tax burden that would have been borne if the transfer had 
not taken place. Although the taxpayer’s burden of proof in this respect is not clear it has been 
submitted that in all likelihood a great similarity between the two tax burdens under the equation 
will be required (see Part Two, margin no. 196). This in essence means that the taxpayer proves 
that the Belgian Treasury has not suffered a loss of tax revenues. A loss of tax revenues is not a 
justification which the Court admits for justifying national measures which restricts any of the 
Treaty freedoms (see margin no. 139)582. It also means that, where the taxpayer fails to satisfy this 
“comparable tax”-test-, Belgian tax is imposed under Art. 344 (2) BITC and the measure 
operates as a form of compensatory taxation to make good for the loss of tax revenues caused by 
the dislocation of the pertinent asset. Thus, the taxpayer is sanctioned because he has exercised 
his Treaty freedom and because the exercise of such right has offered him a tax benefit. Such runs 
afoul of the ECJ’s concept of abuse of Community law and of the prohibition to impose 

                                                 
580 Some have therefore argued that for purposes of Art. 344 (2) BITC the substance of the subsidiary may be minimal 
(Lenaerts, N., Het arrest Cadbury Schweppes: requiem voor CFC-wetgeving in EU, Fiscoloog Internationaal, 2006, no. 
275, 3).  
581 As Art. 344 (2) BITC also applies to individuals it has been argued that the provision infringes Community law 
because it does not allow the taxpayer to justify transactions (such as the transfer of assets to an entity based in a tax 
haven for purposes of inheritance planning) on other than economic or financial grounds (von Frenckell, E., CFC-
Legislation, Tax Treaties and EC-Law, Belgian Report, Lang, M. et alia (eds.), Eucotax Kluwer Law International, 
2004, 122; Kanervo, T., Nationale CFC-wetgeving, belastingverdragen en EG-wetgeving, T.F.R., 2003, 693). It is, 
however, questionable whether such a transaction of  a private nature  is protected by any of the four fundamental 
freedoms which are essentially of an economic nature and realize in essence economic objectives underlying the 
Treaty.  
582 But where there is a loss of tax revenues because the taxpayer has not received any consideration or a consideration 
that is not at arm’s length, there is artificial profit shifting and Art. 344 (2) BITC can be applied in that case.  
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compensatory taxation outside the case of a wholly artificial tax driven arrangement (see 2.2.1.4 
and 4.6).  
 
245. If the justification on grounds of prevention of tax avoidance fails, could the Belgian 
government invoke other grounds to justify the measure? It is hard to see how the measure could 
meet the requirements set for “the preservation of the coherence of the Belgian tax system” as 
narrowly defined by the ECJ in Bachmann (see margin no. 140). From a general perspective it 
may be hard to justify Art. 344 (2) BITC on grounds of coherence. Belgium applies the CIN-
method and relieves double taxation by way of exemption and has several anti-avoidance 
measures denying the participation exemption on dividends from low taxed subsidiaries. It is 
difficult to explain that taxing unearned income of such subsidiaries under a CEN-method 
complies with the rationale of the commonly applied CIN-method and its exceptions. Moreover, 
in particular with respect to the transfer of assets to low taxed entities, the Belgian tax system is 
far from coherent. As observed above (margin no. 242), Belgian companies transferring assets to 
non-Belgian lowed tax entities are disadvantaged compared to Belgian companies transferring 
assets to Belgian low taxed entities. As Art. 344 (2) BITC also targets at non-residents entities 
that are fully tax exempt, the Belgian government may attempt to justify the rule on grounds of 
the protection of the balanced allocation of taxing powers among Member States or the 
prevention of double non-taxation (explicitly or implicitly emerging from cases like Marks & 
Spencer and Schempp, see supra 4.6). As to the first argument it is believed that Art. 344 (2) 
BITC distorts rather preserves the balanced allocation of taxing powers between Member States 
as it allows Belgium to tax income which has been taxed – albeit moderately – in another 
Member State in the hands of another taxpayer583. As far as the second argument is concerned, it 
has been submitted that compensatory taxation aiming at preventing double non-taxation is only 
permitted in case of a wholly artificial tax driven arrangement (see 4.6). In many instances Art. 
344 (2) BITC will reach beyond such arrangements. However, above a proviso has been made on 
grounds of the coherence-principle stemming from Manninen that where a State has rules 
preventing double non-taxation in the domestic market it has to extend such rules to prevent 
double non-taxation arising from intra-Community transactions (see margin no. 176). Belgium 
has no attribution rules of unearned income other than Art. 344 (2) BITC itself. As observed 
above, return on investments in low taxed Belgian companies is taxed upon distribution of 
dividends or it may still enjoy the participation exemption (see margin no. 242). 
 
246. Presumably, the Belgian government will have little difficulty to accept the aforegoing as it 
fully supported the Commission in Cadbury Schweppes that the UK CFC-Legislation infringed 
Community law. The Belgian tax authorities realize that Art. 344 (2) BITC is not in line with 
Community law but not for the reasons mentioned above. In a Circular Letter they state that 
where the rule is applied to transactions between associated enterprises and leads to a profit 
adjustment of the Belgian transferor that does not respect the “arm’s length”- principle, the 
measure infringes the provision of the EC Arbitration Convention584. It is hard to disagree with 
the tax authorities on this point.   
  
247. No attempt is made to propose a new Art. 344 (2) BITC that complies with Community law. 
As observed earlier (Part Three, margin no. 418) Belgium should not apply Art. 344 (2) BITC 
under its tax treaties as the rule contradicts its official position as to the incompatibility of CFC-
Legislation with tax treaties. Belgium has concluded tax treaties with all EC-Member States. Such 
                                                 
583 For the same reason, it is believed that the principle of territoriality (assuming that is means that the residence State 
may tax residents on their worldwide income) is unable to justify the measure. 
584 Circular Letter of 28 June 1999, AFZ 98-0003. 
For an example of a profit adjustment under Art. 344 (2) BITC that does not respect the arm’s length principle and 
therefore also infringes Art. 9 OECD MC, see Part Three, margin no. 418. 
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tax treaties preclude Belgium from applying attribution rules of unearned income. Art. 344 (2) 
BITC can be left unchanged and be applied to tax havens and countries with preferential tax 
regimes with which there is no tax treaty585. 
 
5.4. Abuse of the Parent/Subsidiary and Interest & Royalty Directives 
 
5.4.1. NATIONAL OR TREATY BASED MEASURES TO PREVENT ABUSE OF 
DIRECTIVES: GENERAL DISCUSSION 

 
248. The Parent/Subsidiary and Interest & Royalty Directives include several specific anti-
avoidance measures which Member States may or should implement in domestic law depending 
upon the terms of the provision of the Directives586. In addition, both Directives entitle the 
Member States to apply their “domestic or agreement-based provisions required for the 
prevention of fraud or abuse” (Art. 1 (2) Parent/Subsidiary Directive; Art. 5 (1) Interest & 
Royalty Directive). Art. 5 (2) of the Interest & Royalty Directive also provides that “Member 
States may, in case of transactions for which the principal motive or one of the principal motives 
is tax evasion, tax avoidance or abuse, withdraw the benefits of this Directive or refuse to apply 
this Directive” (see also margin no. 219). In its Leur-Bloem-judgment the ECJ called such clauses 
a “reservation of competence” by the Member States587. It follows that combating abuse of the 
Directives by means of domestic or treaty-based provisions and the denial of the benefits offered 
by the Directives where structures are set up which have tax evasion or tax avoidance as their 
principal or of one their principal motives is optional (save for the application of mandatory anti-
avoidance provisions in the Directives). Member States take different approaches towards the 
counteracting of abuse of their tax laws in general and of the Directives in particular. Some have 
enacted countervailing legislation. Others have not. And those that have such legislation either 
enacted specific measures against abuse of the Directives, while others rely on their general anti-
avoidance provisions or doctrines588. Such unharmonized way of combating abuse of the 
Directives is to a certain extent itself a cause of Directive shopping. Taxpayers address 
themselves to the Member States that apply the most flexible anti-avoidance measures (see Part 
One, 1.2.1 and the Schemes discussed under 1.3). However, although the text of the Directives 
may suggest that Member States that have no anti-avoidance rules in place (either in domestic law 
or in their tax treaties) are precluded from preventing abuse of the Directives, it is submitted that 
Member States that have no such rules may prevent abuse of the Directives directly on the basis 
of the ECJ’s abuse-doctrine, which operates as an interpretation principle and applies also to 
alleged abuses of Directives (see supra 1.2.2.). This submission is elaborated further below when 
the inadequacy of the Belgian anti-abuse measures in relation to the Directives are discussed (see 
5.4.2.2.5).  
 
249. The fact that Member States are allowed to apply their domestic or treaty based anti-
avoidance measures or deny the benefits of the Interest & Royalty Directive where tax evasion or 
avoidance is (one of) the principal motives of the arrangement does not mean that Member States 

                                                 
585 As such is a reduction of the restrictive effects, it does not amount to the introduction of a new measure after 31 
December 1993 as regard capital flows to third States (compare to margin no. 211 and 240). 
586Parent/Subsidiary Directive: minimum holding period (Art. 3 (2)); Interest & Royalty Directive: beneficial 
ownership (Art. 1 (1)); subject-to-tax for branches (Art. 1 (5); minimum holding period (Art. 1 (10); exclusion of 
hybrids (Art. 4 (1); non arm’s length interest (Art. 4 (2)) etc.. Some of those anti-avoidance provisions are not 
mandatory (e.g Art. 3 (2) Parent/Subsidiary Directive; Art. 4 (1) Interest & Royalty Directive). 
587 ECJ, 17 July 1997, Leur-Bloem, C-28/95, § 39. 
588 For an overview, see Maisto, G., Shaping EU Company Tax Policy: Amending the Tax Directives, European 
Taxation, 2002, 291-296.   
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have free play in counteracting abuses of the Directives589. Leaving unfettered discretion to the 
Member States to prevent abuse of the Directives would, because of the different perception of 
abuse in the various Member States, lead to different implementation of the Directives and thus 
seriously undermine their effectiveness and uniform application throughout the Community590. It 
is submitted that the rights of the Member States to prevent abuses of Directives in matters of 
income tax is not different from their rights when they counteract abuses of secondary 
Community law in other matters. It clearly follows from the ECJ’s jurisprudence outside income 
tax that national rules preventing abuse of Directives must not detract from the full effect and 
uniform application of the Directives. In particular, such rules must respect the text of the 
provisions of the Directive (so as not to alter their scope) and may not compromise the objectives 
pursued by the Directive (see supra 1.3). The ECJ interprets EC Directives (like the EC Treaty) 
on the basis of their wording placed in their context and in light of the objectives pursued by the 
Directive. But it also places the Directives in perspective of the (objectives) of the Treaty 
provisions by virtue of which the Directives have been adopted591. Both the Parent/Subsidiary and 
Interest & Royalty Directives have been adopted by virtue of Art. 94 EC Treaty (i.e. the 
approximation of national laws directly affecting the establishment and functioning of the 
common market). It is recalled that one of the driving principles behind the ECJ’s interpretation 
of provisions of the EC Treaty (and by extension the provisions of Directives taken by virtue of 
Art. 94 EC Treaty) is the realization of an internal market (see margin no.1). The preambles of 
both Directives clearly state with respect to the relevant subject matter that the Directives want to 
create conditions analogous to those of an internal or single market. It is also reiterated that, 
because Art. 1 (2) and Art. 5 of the Directives, permit derogations from the general rules and 
objectives set out by the Directives, any national anti-avoidance measure taken pursuant to such 
Articles must be construed strictly592. 
 
250. If one starts with the text of the Parent/Subsidiary and Interest & Royalty Directives one 
notes that Member States may apply measures to prevent abuse of the Directive, being tax 
evasion and tax avoidance. It means that such measures must be designed specifically to prevent 
tax evasion and tax avoidance. Until now the ECJ has not yet had a chance to determine the 
concept of abuse with respect to the Parent/Subsidiary and Interest & Royalty Directives593. 
However, the ECJ has formulated its abuse-doctrine in a comprehensive manner for the first time 
in matters of secondary Community law, i.e. in Emsland Stärke which concerned the alleged 
                                                 
589 The question was asked after the entry into force of the Parent/Subsidiary Directive by Rädler, A., Do National Anti-
Abuse Clauses Distort the Internal Market?, European Taxation, 1994, 311 and answered in quite affirmatively by 
Creemers, J., Misbruikregels in Fusie-en Moeder-Dochterrichtlijn: Geen vrijbrief, maar wel een duidelijk voorbehoud, 
W.F.R., 1992/1599. 
590 Weber, D. A closer look at the general anti-abuse clause in the Parent-Subsidiary and the Merger Directive, EC 
Tax Review, 1996, 64;  Farmer, P., National Anti-Abuse Clauses and Distortion of the Single Market: Comments on 
Prof. Rädler’s Article, European Taxation, 1994, 314; Knobbe-Keuk, C., The EC corporate tax directives – anti-abuse 
provisions, direct effect, German implementation law, Intertax, 1992, 488; Hinnekens, L., De niet-erkenning van 
Delaware-achtige vennootschappen ter ontwijking, via het Europees Recht, van Belgisch belastingrecht, T.R.V., 1993, 
491. 
591 This is also explained by the fact that secondary Community law must as much as possible be interpreted in line 
with the EC Treaty and its objectives and with general principles of Community law and that where an interpretation of 
secondary Community law leads to a result that may conflict with the Treaty such interpretation is set is aside and an 
interpretation that is consistent wth the Treaty is preferred (see Schermers, H., Waelbroeck, D., Judicial Protection in 
the European Union, Sixth Edition, Kluwer Law International, 2001, 19 and the case law quoted there). For more on 
the interpretation methodology of the Parent/Subsidiary Directive, see De Broe, L., De Boeck, R., De Moeder-
Dochterrichtlijn: Europese fiscale piecemeal engineering op weg naar harmonie, Europees Belastingrecht, Peeters, B., 
editor, Larcier, 2005, 349-354. 
592 ECJ, 17 October 1996, Denkavit et alia, Joined Cases C-283/94, 291 and 292-94, § 27. 
593 Although in Denkavit it set out interpretation principles in relation to the anti-avoidance provisions included in the 
Parent/Subsidiary Directive and emphasized the lex generalis character of Art. 1 (2) and the lex specialis character of 
Art. 3 (2). For further discussion, see Part Two, 3.1.4.1.  
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abuse of a Regulation, and adopted it subsequently in Halifax, which involved the alleged abuse 
of the Sixth VAT-Directive (see 1.2.1 and 1.2.2). As observed before, this abuse-doctrine 
includes an objective and a subjective-test. I have submitted above that where Community law is 
relied on for tax optimization purposes, there is abuse of Community law and thus illegitimate tax 
avoidance where a combination of objective circumstances establishes that (i) an economic 
operator has set up a wholly artificial arrangement which formally observes the conditions set by 
Community law with the intention to claim a tax benefit (subjective element), but which (ii) 
despite formal observance of those conditions, frustrates the object and purpose of the relevant 
provision of Community law (objective element) (see 2.2.1.4.). It follows that there is abuse of 
the Parent/Subsidiary or the Interest & Royalty Directive where the arrangement does not achieve 
any objective underlying the Directives but solely aims at avoiding tax594. In the Denkavit-case 
the ECJ confirmed that an arrangement would abuse the Parent/Subsidiary Directive where it is 
executed for the sole purpose of claiming the benefits of the Directive595. The burden of proving 
that there is abuse of the Directives lies with the tax authorities. It means that the national or 
treaty-based measures on the basis of which the tax authorities claim that the Directive is abused 
must apply the aforementioned objective and subjective tests. The tax authorities can only deny 
the benefits of the Directive if they establish on the basis of objective circumstances that the 
taxpayer aims at obtaining a tax advantage and that the objectives of the Directive would be 
frustrated if those benefits would be granted in those circumstances. In view thereof and of the 
fact that national anti-avoidance measures must observe the objectives pursued by the relevant 
rule of Community law (see supra 1.3.), it is, for purposes of assessing the validity of national 
anti-avoidance rules enacted under the Parent/Subsidiary and Interest/Royalty Directive, essential 
that one considers the aims of such Directives. The specific objective of the Parent/Subsidiary 
Directive is to eliminate some of the tax disadvantages associated with the operation of pan-
European groups of companies. By eliminating the tax disadvantages associated with cross-
border flows of dividends within such groups and by providing for tax rules which are neutral 
from a point of view of competition, the Directive purports to create conditions analogous to 
those of an internal market to facilitate the grouping together of companies of different Member 
States. This must be seen against the broader purposes of strengthening the Community 
undertakings, increasing their productivity and making them more competitive at the international 
level596. The purpose of the Interest & Royalty Directive is that interest and royalties paid 
between companies in different Member States benefit from the same tax treatment that applies to 
payments between companies of the same Member State. The former are, however, often 
disadvantaged because of the imposition of withholding tax in the source State and the resulting 
cash flow problems; the absence of relief of double taxation; cumbersome administrative 
formalities etc. and such hampers the realization of the single market. Cross-border flows of 
interest and royalties should be taxed once in the Community (i.e. in the residence State) and the 
aforementioned disadvantages associated with such flows are to be removed. Such is achieved by 
requiring the source State to refrain from imposing withholding tax597.  
 
                                                 
594 Authors writing before the ECJ developed its abuse-doctrine presumed that the ECJ would take this approach, see 
Weber, D. A closer look at the general anti-abuse clause in the Parent-Subsidiary and the Merger Directive, EC Tax 
Review, 1997, 65; Farmer, P., A., National Anti-Abuse Clauses and Distortion of the Single Market: Comments on 
Prof. Rädler’s Article, European Taxation, 1994, 314. This presumption was justified in light of the ECJ’s case law on 
abuse of secondary Community law in non income tax matters, see supra 1.2.1.4. and 1.2.3. 
595 ECJ, 17 October 1996, Denkavit et alia, Joined Cases C-283/94, 291 and 292-94, § 31. 
596 See the preamble of the Parent/Subsidiary Directive. 
In all cases in which the ECJ has interpreted provisions of the Parent/Subsidiary it has consistently referred to its object 
and purpose: ECJ, 17 October 1996, Denkavit et alia, Joined Cases C-283/94, 291 and 292-94, § 22; ECJ, 8 June 2000, 
Epson Europe, C-375/98, § 20; ECJ, 4 October 2001, Athinaiki Zythopoiia, C-249/99, § 25; ECJ, 18 September 2003, 
Bosal Holdings, C-168/01, § 28; ECJ, 25 September 2003, Océ Vander Grinten, C-58/01, § 45. 
597 See the preamble of the Interest & Royalty Directive. 



 711

251. Turning again to the text of the Directives it is to be noted that the domestic or treaty-based 
provisions applied by Member States must be “required” for the prevention of fraud or abuse (in 
French “necessaire”)598. “Required” is a word of some force and suggests that the indications of 
abuse must be reasonably strong for the benefits of the Directive to be refused. Such implies that 
domestic or treaty-based anti-avoidance measures enacted by virtue of the Directives must be 
appropriate means for fighting actual abuses and not reach beyond that purpose599. Thus, national 
measures which contain e.g. general assumptions of tax evasion or avoidance or provide for 
general exclusions of certain categories of taxpayers or income from the benefit of the Directives 
without examination of whether there is abuse on an individual basis (e.g. an outright denial of 
withholding tax relief for dividends paid to a parent company of another Member State which is 
predominantly controlled by shareholders of third States or a blanket denial of the participation 
exemption for dividends received from low taxed subsidiaries in other Member States etc.) 
infringe the text and the objectives of the Directive, in particular where such general 
presumptions or exclusions are irrebutable and do not allow the taxpayer to establish that he 
pursues the objectives underlying the Directive. The application of such measures will inevitably 
lead to the exclusion of companies from the scope of the Directives in non-abusive cases without 
individual assessment of the presence of abuse and possibly with no opportunity for judicial 
review. Such measures will not pass the test of proportionality which Member States also ought 
to observe when implementing secondary Community law (cfr. the Leur-Bloem-case discussed 
sub 4.3)600. From a perspective of compatibility with Community law, it is essential that anti-
avoidance rules permit the taxpayer to establish that sound business reasons converging with the 
economic objectives pursued by the Directive justify his arrangment. In Halifax (concerning 
alleged abuses of a VAT-Directive) the ECJ indeed held “the prohibition of abuse is not relevant 
where the economic activity carried out may have some explanation other than the mere 
attainment of tax advantages”601 and the Cadbury Schweppes -case makes it clear that the 
taxpayer must have the right to rebut the presumption of tax avoidance and show that he pursues 
the objectives of the rule of Community law of which he avails himself (see supra 4.5).  
 
252. The above leads to the ironic result that Member States, which have intended to preserve as 
much autonomy as possible for fighting abuses of the Directives with the aim of optimally 
preserving their tax revenues, are as a result of the ECJ’s case law on abuse of Community law 
left with little discretion in this matter. This conclusion squares with the one reached after the 
analysis of the ECJ’s case law on the prevention of abuse in non income tax matters and in 
matters of income tax avoidance under the cover of the exercise of Treaty freedoms (see 1.3. and 
2.2.1.4). In the end the question even arises whether these “reservations of competence” under 

                                                 
598 It is true that the Dutch version does not refer to “noodzakelijk”. All languages of the Directive are authentic and 
equally authoritative. Thus, all language versions are to be considered and not the Dutch one in isolation. It is submitted 
that the meaning which best reconciles the texts having regard to the objectives of the Directive should be adopted (Art. 
33 (4) VC). In light of those objectives, of the principle of proportionality and of the fact that at stake is an 
interpretation of an exception clause, it is submitted that the Dutch version should be interpreted in light of the English 
and French versions which are the narrow ones. Compare: Alber, S., Multilingualism and Interpretation of EU Law, 
Multilingual Texts and Interpretation of Tax Treaties and EC Tax Law, Maisto, G., editor, I.B.F.D., 2005, 105-125; 
Schermers, G., Waelbroeck, D., Judicial Protection in the European Union, Sixth Edition, Kluwer Law International, 
2001, 26.    
599 Hoenjet, F., The Leur-Bloem judgment: the jurisdiction of the European Court of Justice and the interpretation of 
the anti-abuse clause in the Merger Directive, EC Tax Review, 1997, 212-213. 
600 Terra, B., Wattel, P., European Tax Law, Fourth Edition, Kluwer Law International, 2005, 527 and 638; van Raad, 
C., et alia, De verreikende gevolgen van het arrest van het HvJ EG in de zaak Leur-Bloem, W.F.R., 1997/1239;  Weber, 
D. A closer look at the general anti-abuse clause in the Parent-Subsidiary and the Merger Directive, EC Tax Review, 
1997, 66-67; Schelpe, D., The Denkavit-VITIC-Voormeer-case, EC Tax Review, 1997, 21; Farmer, P., A., National 
Anti-Abuse Clauses and Distortion of the Single Market: Comments on Prof. Rädler’s Article, European Taxation, 
1994, 314. 
601 ECJ, 21 February 2006, Halifax plc et alia, C-255/02, § 75. 
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Art. 1 (2) of the Parent/Subsidiary Directive and Art. 5 of the Interest & Royalty Directive 
actually offer something more to Member States than the means which they already have under 
the ECJ’s settled case law on abuse of Community law. According to B. Knobbe-Keuk Art. 1 (2) 
of the Parent/Subsidiary Directive has “very restricted significance”. The author asserts – with 
some reservation for commercially sound structures – that Member States would be allowed to 
use their national or treaty-based anti-avoidance rules only where Community sourced dividends 
ultimately accrue to third State shareholders (for further discussion, see infra 5.4.2.2)602. F. 
Dierckx seems to go even further and argues that the benefits of the Directive can never be 
withdrawn if the companies comply with the formal conditions of Art. 2 and 3 of the 
Parent/Subsidiary Directive603. In my opinion this is a too narrow view (see infra 5.4.2.2.1). B. 
Terra and P. Wattel write that the anti-avoidance reservations under the Parent/Subsidiary, 
Merger and Interest & Royalty Directives are redundant because under the ECJ’s settled case law 
Member States always have the right to deny the benefits of Directives in case of fraud or abuse 
and the national measures taken in this respect must observe the imperatives of Community as 
further construed by the ECJ604. I agree, subject to the following proviso. B. Terra and P. Wattel 
also argue that they expect the ECJ to take little notice of the different languages of Art. 1 (2) 
Parent/Subsidiary Directive and Art. 5 (1) Interest & Royalty Directive, on the one hand, and Art. 
5 (2) of the Interest & Royalty Directive, on the other hand605. The question is relevant with 
respect to the scope of the taxpayer’s proof under these provisions. Until now, the ECJ seems to 
have upheld abuse where the taxpayer did not pursue any objective of Community law and only 
aimed at attaining a tax advantage. It took that approach also in Denkavit which involved the 
interpretation of the anti-avoidance provision laid down in Art. 3 (2) of the Parent/Subsidiary 
Directive606. This suggests that the ECJ will not uphold abuse where the taxpayer puts forward 
some (even minor) reasonable commercial justification for his arrangement. Art. 5 (2) of the 
Interest & Royalty Directive providing that “Member States may, in case of transactions for 
which the principal motive or one of the principal motives is tax evasion, tax avoidance or abuse, 
withdraw the benefits of this Directive or refuse to apply this Directive” leaves much more 
latitude to the tax authorities and the ECJ to uphold abuse. Indeed, ancillary commercial reasons 
do not suffice to prevent withdrawal of the benefits of the Interest & Royalty Directive under Art. 
5 (2) and even an important commercial justification may be incapable of doing so if there still is 
a predominant tax motive607. D. Weber argues that the ECJ should interpret Art. 1 (2) of the 
Parent/Subsidiary Directive along the lines of the “principle motive”-requirement608. I submit that 
the ECJ should not import “the principal motive”-rule of other Directives for purposes of 
construing the Parent/Subsidiary Directive. In interpreting the Parent/Subsidiary Directive, the 
ECJ should not detract from the wording of Art. 1 (2) and abandon the strict interpretation of the 
abuse-exceptions which it traditionally follows (also in Denkavit in relation to the 
Parent/Subsidiary Directive). 
 
253. Under Art. 1 (2) Parent/Subsidiary Directive and Art. 5 (1) Interest & Royalty Directive 
Member States are entitled to apply their “domestic or agreement-based provisions required for 
                                                 
602 Knobbe-Keuk, C., The EC corporate tax directives – anti-abuse provisions, direct effect, German implementation 
law, Intertax, 1992, 48.   
603 Dierckx, F., De D.B.I.-afttrek door een E.U.-bril, A.F.T., 2004, 36. 
604 Terra, B., Wattel, P., European Tax Law, Fourth Edition, Kluwer Law International, 2005, 529, 571 and 638. 
605 Art. 5 (2) of the Interest & Royalty Directive in turn closely resembles Art. 11 (1) (a) of the Merger Directive. 
606 It has been observed above that the ECJ was less clear in Halifax where it referred to both the “sole” and the 
“essential aim”. Recently in Agip Petroli, it only referred to the “essential aim” of the transaction (see footnote under 
margin no. 35).  
607 I read this “principle motive”-requirement as permitting the withdrawal of the benefits under the Directive as long as 
the tax motives outweigh the business motives (compare to Part Two, m.n. 269 and Part Three, margin no. 97). 
608 Weber, D. A closer look at the general anti-abuse clause in the Parent-Subsidiary and the Merger Directive, EC 
Tax Review, 1997, 66. 
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the prevention of fraud or abuse” (in Dutch: “voorschriften ter bestrijding van fraude en 
misbruiken”). Such obviously raises the question whether Member States are allowed to apply 
their judicially developed anti-avoidance or evasion doctrines. Authors are divided on this 
issue609. The question also arises under some Belgian tax treaties (see Part Three, margin no. 
215). However, from a perspective of Community law it is not terribly relevant. All Belgian anti-
avoidance measures (including the Belgian GAAR) are either statutorily provisions of domestic 
law or treaty-based provisions. Admittedly, the doctrine of sham in tax matters is judicially 
developed (see Part Two, 2.3.1.3). Such does, however, not mean that the Belgian tax authorities 
and Courts are precluded from applying the sham-doctrine for purposes of denying the benefits 
under the Parent/Subsidiary and Interest & Royalty Directives. Under the ECJ’s case law it is 
clearly established that “Community law cannot be relied on for abusive or fraudulent ends” (see 
1.1). Accordingly, Member States have the right to deny access to a Directive in case of sham and 
fraud and do not need express permission to do so by the pertinent Directive.    
 
5.4.2. BELGIAN MEASURES TO PREVENT ABUSE OF THE PARENT/SUBSIDIARY 
AND INTEREST & ROYALTY DIRECTIVES 
  
254. The Belgian legislator has made a serious effort to ensure that the participation exemption on 
inbound dividends is available only to dividends originating in a domestic or non-domestic 
company which has been subject to some form of effective taxation. The Belgian legislator is 
reluctant to grant relief for foreign-source dividends where such dividends have not been subject 
to a sufficient level of taxation. Such level is statutorily set at 15% (nominal or effective tax rate). 
In this respect it treats the general tax regimes of all EU-Member States as equivalent to the 
Belgian general tax regime and gives relief for EU-sourced dividends even if they originate in 
Member States where the nominal or effective tax rate is lower than 15% (see Part Two, 3.1.4.2.1 
and 3.1.4.2.2). Still, Belgium excludes several types of dividends from the participation 
exemption if they originate from companies that enjoy special tax regimes (see Part Two, 
3.4.2.1). 
 
255. On the outbound side, Belgium is not very much concerned about abuse of the Directives. It 
has not taken any specific anti-avoidance measure to prevent the withholding tax exemption from 
benefiting to persons not qualifying for the Directives (in particular third State residents) and, 
apart from the inclusion of a “beneficial ownership”-requirement in most of its tax treaties (see 
Part Three, 7.1.2), it has included some sort of “Limitation on Benefits”-test only in four of its 
treaties with EC-Member States (see Part Three, 7.2.2.).        
 
5.4.2.1. Belgium : Residence State of the company receiving dividends  
 
256. In Part One several schemes have been discussed where a Belgian company receives Belgian 
or foreign source dividends. The Belgian company either serves as a Conduit company to channel 
dividends onwards to its ultimate shareholder (Schemes 5, 6a and 8) or is itself the ultimate 
holding company of a Conduit Company based outside Belgium (Schemes 7 and 9). Only 
Schemes 7 and 9 raise issues of abuse of the Parent/Subsidiary Directive from a Belgian 
perspective. In Schemes 5, 6a and 8 the Belgian Conduit Company receives dividends from a 

                                                 
609 Doctrines not applicable: Maisto, G., Shaping EU Company Tax Policy: Amending the Tax Directives, European 
Taxation, 2002, 291; Malherbe, J., Delattre, O., Compatibility of Limitation on Benefits Provisions with EC Law, 
European Taxation, 1996, 19.  
Doctrines applicable: Delanote, M., Belastingontduiking en belastingontwijking: het Belgische anti-misbruikconcept in 
Europees perspectief, T.F.R., 2004, 727; Creemers, J., Misbruikregels in Fusie-en Moeder-Dochterrichtlijn: Geen 
vrijbrief, maar wel een duidelijk voorbehoud, W.F.R., 1992/1599. 
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Belgian or foreign operating company which qualify for the Belgian participation exemption610. 
However, such Schemes may raise issues of abuse of the Parent/Subsidiary Directive either in the 
residence State of the ultimate shareholder (Scheme 6a and 8) or in the source State of the 
dividends (Scheme 5).  
 
257. The Belgian rules on the participation exemption implementing the Parent/Subsidiary 
Directive raise many issues of potential incompatibility with Community law. Hereafter I shall 
only address the anti-avoidance rules that concern the exclusion of certain types of dividends 
from the participation exemption611. According to the legislative history, such rules are based on 
Art. 1 (2) of the Parent/Subsidiary Directive612. However, that in itself does not mean that such 
rules are in line with the Directive and Community law in general. Indeed, several of those rules 
are problematic. 
 
258. First, dividends received from financing and treasury companies that enjoy a special tax 
regime and dividends received from companies with offshore income that enjoy a special tax 
regime for such offshore income are excluded from the benefit of the participation exemption 
(See Part Two, 3.1.4.2.3 and 3.1.4.2.4). Prima facie one cannot criticize the Belgian government 
for excluding low-taxed dividends from relief. The aim of the Parent/Subsidiary Directive is that 
dividends are taxed once in the Community and that economic and juridical double taxation is 
eliminated. Where profits are taxed at a low rate, arguably the extension of the exemption method 
to such low taxed profit distributions is not in line with the purpose of the Directive. The difficult 
question is how to set the minimum level of sufficient taxation of the distributed profit for such 
profit to be eligible for the benefits of the Directive. The Directive does not offer any guidance. It 
only requires that the profit originates from a subsidiary that is subject to corporate tax in its 
Member State of residence (without the possibility of an option or of being exempt). However, it 
is generally accepted (at least in Belgium) that such refers to a so-called “subjective tax”- 
requirement (i.e. the company should be a taxable subject) not to an “objective tax”- requirement 
(i.e. the profit has been subject to tax) (see Part One, 1.2.2.1). Hence, the way the Directive is 
drafted supports the argument that the exemption should, as a matter of principle, be extended to 
profit distributions that have not actually been taxed or that have been moderately taxed in the 
State of residence of the subsidiary. If this is correct, the residence State of the parent company 
which gives relief by way of exemption and which is not satisfied with this result has no other 
option than to enact anti-avoidance rules. Such prompted Belgium to enact several anti-avoidance 
measures and it does so by way of general exclusions. The exclusions for dividends from 
financing and treasury companies and from companies with offshore income presume abuse on 
the basis of one objective factor (i.e. that the subsidiary enjoys a special tax regime for special 
types of activities or special types of income). It is questionable whether this factor of itself is 
able to prove in a legitmate manner abuse of the Parent/Subsidiary Directive as tax jurisdiction-

                                                 
610 Schemes 5, 6a and 8 raise the principle question whether the Belgian conduit company can avail itself of the 
participation exemption. Scheme 6a also raises the principle question whether Belgium should levy withholding tax and 
whether the Belgian conduit company can claim credit for such withholding tax. It is submitted that those questions 
must be answered affirmatively, except where the structure would amount to a sham resulting from the interposition of 
persons (see Part Two 2.3.2.3.1 b) or to a nominee arrangement (see Part Two 2.3.2.3.1 c). In case of sham Belgium is 
allowed to deny the benefits of the Parent/Subsidiary Directive (see margin no. 253). In case of a nominee arrangement 
the Directive is not applicable as there is no distribution of profit to the Belgian conduit because a nominee is not the 
person to whom the income is attributed that is received for the account of its principal (see Part Two, margin nos. 131-
136).    
611 For in depth discussions of the compatibility of the rules on the participation exemption with community law, see 
e.g. De Broe, L., De Boeck, R., De Moeder-Dochterrichtlijn: Europese fiscale piecemeal engineering op weg naar 
harmonie, Europees Belastingrecht, Peeters, B., editor, Larcier, 2005, 380-389; Dierckx, F., De D.B.I.-afttrek door een 
E.U.-bril, A.F.T., 2004, 19-50. 
612 Memorie van Toelichting, Wet 23 Oktober 1991, Doc. Kamer, 1784/1- 91/92, 3. 
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shopping in itself is not abusive under Community law. The fixing of the corporate tax rates 
belongs to the unfettered competences of the Member States and Art. 43 and 48 EC Treaty confer 
the right on a Belgian company to set up a secondary establishment in a place of its choice within 
the EC and thus also in low tax jurisdictions (see supra 2.2.1.4.). This conclusion remains valid 
under the Parent/Subsidiary Directive613. Being secondary Community law, a Directive must be 
interpreted in line with the principles governing the primary Community law on which it is based 
(see margin no. 249). As indicated above the Directive must be seen against the objective of the 
realization of the internal market and the relevant freedoms in this respect are the parent 
company’s freedom of establishment or in case of non controlling shareholdings within the 
meaning of the ECJ’s case law (see margin no. 108) the free movement of capital614. It is obvious 
that such exclusions may dissuade a Belgian company from incorporating a subsidiary in other 
Member States. Also, such general exclusions fail to actually prove abuse on an individual basis. 
Such rules do not, despite the ECJ’s case law in this respect, prove the taxpayer’s subjective 
intention to obtain a tax advantage. Moreover, the exclusions for treasury companies and 
companies with offshore income are not reversible. The laying down of a general irreversible rule 
automatically excluding certain categories of profit distributions from a tax advantage on the 
basis of a questionable criterion of abuse goes manifestly further than required for preventing tax 
avoidance615. Accordingly, the Belgian parent company in Scheme 7 has good arguments to ward 
off the denial of the participation exemption with respect to the dividends originating in Member 
State C where they enjoyed special tax regime for offshore income. On the other hand, the 
exclusion of dividends originating from financing companies is rebuttable. However, this in itself 
does not make the rule proportionate616. Like Art. 54 and 344 (2) BITC discussed above (see 
5.2.2.4 and 5.3.2) the rule still withdraws a tax benefit without actual proof of abuse and 
subsequently requires the taxpayer to establish the contrary. In order to rebut the presumption of 
tax avoidance the taxpayer must first prove that the holding of shares of the financing company is 
justified “by legitimate needs of a financial and economic nature” and, secondly, that the 
company is not fatly capitalized (i.e. its equity/debt ratio does not exceed 3:1). As to the first 
component, the objectives of the Directive are economic and when the participation is explained 
by commercial reasons the arrangement can never frustrate the object and purpose of the 
Directive and of the freedom of establishment (or the free movement of capital as the case may 
be). Such means that there is a genuine establishment in the other Member State and that genuine 
financing services are conducted there in the interest of the group and that the subsidiary does not 
amount to a mere letterbox-arrangement to which group members artificially shift profit by way 
of interest and payments of other financial charges (compare to 5.3.2). The second component is 
questionable for various reasons. First, where the taxpayer has established sound business reasons 
for the setting up of a group financing company in another Member State, there is no wholly 
artificial arrangement designed only for tax avoidance purposes. It is disproportionate to impose 
any further evidence to that effect on the taxpayer Also the requirement that the subsidiary is not 
fatly capitalized is an inappropriate criterion to determine tax avoidance. It escapes me what the 
causal link is between fat capitalization and tax avoidance. The Belgian government obviously 
believes that fatly capitalized companies have lower financial charges and thus higher profits that 
                                                 
613 Knobbe-Keuk, C., The EC corporate tax directives – anti-abuse provisions, direct effect, German implementation 
law, Intertax, 1992, 489-490. 
614 ECJ, 18 September 2003, Bosal Holdings, C-168/01, § 26. 
De Broe, L., De Boeck, R., De Moeder-Dochterrichtlijn: Europese fiscale piecemeal engineering op weg naar 
harmonie, Europees Belastingrecht, Peeters, B., editor, Larcier, 2005, 355-356; Lenaerts, K.,Van Nuffel, P. Europees 
Recht in Hoofdlijnen, Maklu, 2002, 623-625; Knobbe-Keuk, C., The EC corporate tax directives – anti-abuse 
provisions, direct effect, German implementation law, Intertax, 1992, 489. 
615 Concurring: Dierckx, F., De D.B.I.-afttrek door een E.U.-bril, A.F.T., 2004, 43-44. 
616 Some authors seem to argue that the fact that the exclusion of dividends from financing company is rebuttable is a 
breach of the purpose of the Directive (Delanote, M., Belastingontduiking en belastingontwijking: het Belgische anti-
misbruikconcept in Europees perspectief, T.F.R., 2004, 735). This is of course hard to follow (see supra 4.5). 



 716

qualify for distribution as dividends. A company may have many legitimate reasons for not 
financing its subsidiary with debt which have nothing to do with the optimization of the 
subsidiary’s dividend payment capacity. And even if the reduction of the company’s level of debt 
purports to optimize the subsidiary’s dividend payment capacity it is hard to see how that can be 
an indicia of tax avoidance from a perspective of Community law. Any legitimate means of 
increasing profits serves a purpose of Community law (e.g. the strengthening of EU-groups, the 
increasing of their profitability) and the reduction of debt is not illegitimate. Finally, the fixed and 
irrebutable equity/debt ratio that is used to establish the taxpayer’s tax avoidance intentions will 
most likely fail to pass the proportionality-test either (compare to 5.2.2.1.1).  
 
259. Secondly, the exclusions target at companies that enjoy special tax regimes. On the other 
hand, as a matter of principle Belgium recognizes the general tax regimes of all EC Member 
States as equivalent, regardless the nominal or effective tax rates applicable in such Member 
States. It is inconsistent to exclude from the participation exemption dividends from companies 
enjoying special tax regimes, if a Member State recognizes the general tax regimes of other 
Member States which apply nominal rates of 10% or 12, 5% (and maybe lower rates in the 
future), in particular where such companies are subject to nominal or effective taxation at the 
same or similar rates. It is reiterated that the ECJ held that where a Member State chooses to 
strike down a certain kind of tax avoidance it should do so consistently and treat all situations 
having the same objective risk of tax avoidance indistinctlty617.   
 
260. Thirdly, to the extent that the exclusions hit companies that enjoy special tax regimes that 
are approved State aid – the unexpressed intention of the exclusion of financing companies is to 
hit Irish IFSCs - the rules infringe Community law for the reasons explained above (see 4.8). Also 
Belgium should not be allowed to justify its measures on the ground that some of those special 
tax regimes are earmarked by the Code of Conduct (see 4.8)618. AG Geelhoed in its Opinion to 
the UK Thin Cap GLO-case was very clear on this. He observed that the mere fact that a company 
establishes a subsidiary in another Member State does not justify a presumption of tax avoidance 
even where that State provides for a regime that falls under the definition of harmful tax practices 
set out in the Code of Conduct619. 
 
261. Fourthly, the sanctions related to several of the exclusions are disproportionate. All 
dividends received from financing and treasury companies are denied the benefit of the 
participation exemption, even if they include dividends originating from lower tier-EU 
subsidiaries that would qualify for the exemption had they been distributed directly. I submit that 
in order to be proportionate the exclusion should provide for a transparency rule620. The same 
issue of non-proportionality arises with respect to dividends received from conduit companies in 
the meaning of Art. 203 (1) 5° BITC. Dividends that are tainted under the other exclusions if they 
were to be distributed directly are denied the benefit of the participation exemption if they are 
distributed indirectly, i.e. via a conduit company established abroad. To avoid the withdrawal of 
the exemption where the conduit company would pay on a small amount (10%) of tainted 
dividends, the exclusion does not apply if 90% of the redistributed dividends would qualify for 
the exemption. But if the conduit company redistributes more than 10% of tainted dividends the 
exemption is refused to all dividends. A rule that denies the participation exemption to all 
redistributed dividends if 89% of the dividends would qualify for exemption if distributed directly 
                                                 
617 ECJ, 26 September 2000, Commission v. Belgium, C-478/98 discussed sub 3.4.2. 
618 Also: Vanistendael, F., Looking back: a decade of parent subsidiary directive – the case of Belgium, EC Tax 
Review, 2001, 159-160. 
619 Opinion AG Geelhoed, Test Claimants in Thin Cap Group Litigation, C-424/04, § 62. 
620 Compare with the discussion re Art. 54 BITC under 5.2.4.2.2.  
Also: Dierckx, F., De D.B.I.-afttrek door een E.U.-bril, A.F.T., 2004, 44. 
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does not look very proportionate in terms of the ECJ’s case law621. This rule hits the parent 
company in Scheme 9 if the Conduit company in Member State C would mix the dividends 
originating in S with non-tainted dividends originating in MS1 and MS2. 
 
262. Fifthly, where a subsidiary derives income from a branch in another State and such income 
is taxed on global basis (head office and branch) at a rate lower than 15%, any dividend 
distributed to the Belgian parent company out of that low taxed income does not qualify for the 
participation exemption. This exclusion does not apply if the subsidiary and the branch are EU-
based (see Part Two, 3.1.4.2.5). It may be asked whether such exclusion should not be extended 
to EU-subsidiaries with non EU-branches622. To my knowledge the ECJ has not looked into this 
question yet and such makes it difficult to answer. It is clear that the Belgian company which sets 
up a subsidiary in another Member State exercises its right of secondary establishment and thus 
that is protected by Art. 43-48 EC Treaty. However, that in itself is not enough to answer the 
question affirmatively. By setting up a branch outside the EU the subsidiary also exercises its 
right of secondary establishment. However, the EC Treaty applies to “all legal relationships (…) 
that can be located within the territory of the Community”623. As the branch is situated outside 
the Community, the subsidiary’s right of secondary establishment is exercised outside the EU. 
Hence, arguably such amounts to an extra-Community situation which is not protected by the EC 
Treaty. Also the Belgian rule applies in a proportional manner and excludes from the participation 
exemption only those dividends which originate from the non-EU branch profit. However, an 
analysis of certain ECJ judgments handed down in matters of the freedom of workers where the 
employment was exercised outside the Community may lead to another conclusion624. As 
observed above the ECJ’s decisions in Ramrath and Asscher clearly suggest that the freedom of 
workers and the freedom of establishment are governed by the same principles (see 3.2.1.2.1). 
The case law on protection of employment exercised outside the Community requires one to 
weigh all connecting factors of the non-EU activity (i.e. the branch) with the Community against 
all the extra-Community connecting factors. A number of such factors indicate the presence of “a 
                                                 
621 Also: Vanistendael, F., Looking back: a decade of parent subsidiary directive – the case of Belgium, EC Tax 
Review, 2001, 160; Hinnekens, L., Compatibility of Bilateral Tax Treaties with European Community Law – 
Application of the Rules, EC Tax Review, 1995, 219. 
622 I submit that the fact that the dividends originate outside the Community does not mean that they are not covered by 
the Parent/Subsidiary Directive. The Directive applies to profit distributions by subsidiaries of Member States to 
parents of Member States. There is no exclusion for profits earned by such subsidiary from activities outside the 
Community. The adding of certain permanent establishments of companies of Member States to the list of qualifying 
recipients under the Directive does not change that. Such additions were made at the level of the parent company (Art. 
1 and 4) to ensure that Community branches of Community parent companies should get relief for dividends distributed 
by subsidiaries in other Member States. The situation is different under the Interest & Royalty Directive. Interest and 
royalties paid by a branch in a third State of a company in a Member State are not protected (Art. 1 (8)).  
623 ECJ, 12 December 1974, Koch and Walrave, C-36/74, §28. 
624 In Koch and Walrave the ECJ observed: “By reason of the fact that it is imperative, the rule on non-discrimination 
applies in judging all legal relationships in so far as these relationships, by reason either of the place where they are 
entered into or the place where they take effect, can be located within the territory of the Community” (ECJ, 12 
December 1974, Koch and Walrave, C-36/74, §28).  
In Prodest the ECJ said: “It follows that activities that are carried out outside the Community are not sufficient to 
exclude the application of that principle (i.e. the one following from Koch and Walrave, LDB), as long as the 
employment relationship retains a sufficiently close link with that territory” (ECJ, 12 July 1984, Prodest, C-237/83, § 
6-7). The ECJ found there to be such a link because the worker had an employment agreement with a company of a 
Member State, was subject to social security in that Member State and continued to work on behalf and under authority 
of that company while on assignment outside the Community. 
In Boukhalfa (concerning a Belgian national working for the German embassy in Algeria) the ECJ held: “(..) that 
principle must be deemed to extend also to cases in which there is a sufficiently close link between the employment 
relationship, on the one hand, and the law of a Member State and thus the relevant rules of Community law, on the 
other” (ECJ, 30 April 1996, Boukhalfa, C-214/94, § 15). The ECJ found there to be such link with the rules of German 
law in the worker’s German employment contract, in the choice of German jurisdiction in case of litigation, the 
submission to German social security and the fact that the worker was subject to limited (!) German tax.      
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sufficiently close link with the territory of the Community”, as required by the ECJ. First, the 
branch is not a distinct legal person but enjoys the same legal personality of the EU-subsidiary 
and is thus an integrated part of a Community national in the meaning of Art. 43-48 EC Treaty. 
Secondly, because of the absence of distinct legal personality all activities conducted by the 
branch are those of the EU-subsidiary. It follows that all legal relationships stemming therefrom 
take effect in the Community as the ECJ required in Koch and Walrave. Thirdly, the branch 
profits form part of the profits of the subsidiary and are subject to tax in the Member State of 
residence of the subsidiary. In light of the Boukhalfa-judgment the fact that such Member State 
applies the exemption method rather than the credit method to relieve double taxation of the 
branch income should not necessarily be a (decisive) negative factor. Other factors that may 
connect the branch to the Community are: the EU residence and nationality of its directors and 
staff; the conduct of activities with counterparts in the EU; the fact that the contractual 
engagements following from actions of the branch are governed by the laws of Member State of 
the parent company, etc.. Finally, it is reiterated that the ECJ construes the scope of protection of 
the freedoms broadly. Accordingly, the question whether dividends distributed by an EU-
subsidiary with a non-EU branch to a Belgian parent are protected by Art. 43-48 EC Treaty may 
ultimately boil down to a question of fact625. Of course, if the subsidiary itself would lack the 
necessary substance the parent company cannot avail itself of the freedom of establishment (see 
3.2.1.2.5).   
 
263. Sixthly, the question arises whether some of the exclusions do not infringe primary 
Community law and in particular Art. 43 EC Treaty (freedom of establishment). The exclusion of 
dividends distributed by financing companies applies irrespective of whether the subsidiary is a 
domestic or a non-domestic company. However, the definition of a “financing company” is 
drafted in such a way that it does not encompass Belgian coordination centers, but does include, 
amongst others, Irish IFSCs (see Part Two, 3.1.4.2.3). Moreover, in practice Belgian coordination 
centers may be taxed even more advantageously than Irish IFSCs and still dividends distributed 
by such centers are exempt. Accordingly, a different tax treatment applies to Belgian parent 
companies receiving domestic and non-domestic dividends from financing subsidiaries that enjoy 
very similar beneficial tax regimes and this different tax treatment operates to the detriment of the 
parent companies that have exercised their freedom of establishment. As the provisions of the 
Directive must be in construed in light of primary Community law (see margin no. 249), arguably 
the exclusion on financing companies infringes Art. 43 EC Treaty and any justification of such 
infringement grounded on the prevention of abuse should strand on the abovementioned 
arguments. The exclusions for dividends from treasury companies and from companies with 
offshore income also apply irrespective of whether the distributing subsidiary is a resident of 
Belgium or not. Hence, prima facie there is no indirect discrimination of the Belgian parent or a 
restriction of its rights under Art. 43 EC Treaty as the rules apply without distinction as regards 
the residence of the subsidiaries. However, in practice Belgium has no special tax regimes for 
such types of companies so that the rule de facto only hits dividends distributed by non-residents 
companies626. It is uncertain whether this finding will suffice for the ECJ to uphold an 
infringement of Art. 43 EC Treaty. However, even rules which apply without distinction are 
contrary to the EC Treaty provided that they restrict the rights of a Community national who 

                                                 
625 Compare to the discussion under CFC-Legislation by Pinto, C. Tax Competition and EU Law, Eucotax, Kluwer Law 
International, 2003, 346-350. 
626 This argument has been proposed without much justification by Dierckx, F., De D.B.I.-afttrek door een E.U.-bril, 
A.F.T., 2004, 44. 
It has been further developed (albeit in another context) on the basis of ECJ case law (ECJ, 27 February 1980, 
Commission v. United Kingdom, C-170/78, § 7) by De Broe, L., de la Serna, M., Les règles fiscales belges destinées à 
lutter contre la sous-capitalisation des sociétés à l’épreuve du droit européen, Liber Amicorum J. Malherbe, Bruylant, 
2006, 311-313. 
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wishes to exercise his Treaty freedoms (see margin no. 125). It could be argued that the fact that 
Belgium does not give the benefit of the participation exemption to a Belgian parent company 
receiving dividends from low taxed treasury companies and companies with offshore income 
dissuades the parent from carrying on activities through subsidiaries in other Member States. 
However, even if that were to be regarded as a restriction, I submit that such restriction is justified 
under the coherence-principle following from Manninen (see margin no. 140). This is a case 
where a Member State applies its anti-avoidance measures in a consistent manner to both 
domestic and intra-Community dividends that are for the rest identical. That does not remove the 
doubts, however, as to the disproportionality of the measure (see margin no. 258). 
 
264. In summary, the measures which Belgium enacted to prevent abuse of its participation 
exemption raise many issues of incompatibility with Community law. To the extent that Member 
States will comply with their commitments under the Code of Conduct and abolish their harmful 
tax regimes and refrain from introducing new ones, the practical relevance of these infringements 
will become less important.  
 
5.4.2.2. Belgium : Source State of the company paying dividends, interest or royalties 
 
265. Hereafter it will be analyzed under which circumstances Belgium, being the source State of 
the dividends, interest and royalties, may claim that there is abuse of the Parent/Subsidiary and 
Interest & Royalty Directives and to what extent it can apply its domestic or treaty-based 
provisions to prevent alleged abuses of such Directives. Scheme 3 discussed earlier (see Part One, 
1.3.1.1) is relevant for purpose of the following discussion. It involves the interposition by non-
EC based investors of an EC-based company to channel income sourced in Belgium out of the 
Community. 
 
5.4.2.2.1. Abuse of the Directives from the perspective of the Source State: General 
discussion 
 
266. The interposition of an EC holding, financing or licensing company between a non EC-
parent and a Belgian subsidiary is not protected by the freedom of establishment as the economic 
operator interposing the company is not based in the EU627. Accordingly, at this stage of the 
transaction the ECJ’s favorable case law on (tax) jurisdiction shopping is not applicable. 
However, the above discussed cases of Chen and Akrich make it clear that nationals of non-
Member States are allowed to create a nexus with an EC Member State that offers an 
advantageous legal system to derive rights from such a system which they can subsequently 
enforce under the EC Treaty, even if they create such a nexus with the view of circumventing less 
flexible law of another Member State (see margin nos. 47-48)628. That is what occurs in Scheme 
3. Third State nationals set up a company in an EC Member State providing for an advantageous 
tax system for flows of dividends, interest and royalties. This company can subsequently avail 
itself of the right of secondary establishment under Art. 43-48 EC Treaty and take a controlling 
shareholding in an operating company based in Belgium (see supra 3.2.1.2.6). As the Member 
State C company is Treaty protected when it incorporates the Belgian subsidiary, it can rely on 

                                                 
627 Where the transaction would come within the scope of the free movement of capital, Community law would already 
apply at this stage as the free movement of capital covers flows between third States and the Community. 
628 See in particular AG Tizzano in Chen: “Nor does the fact that a person knowingly places himself in a situation 
which causes a right deriving from Community law to arise in his favour, in order to avoid the application of certain 
national legislation unfavourable to him, constitute, in itself, a sufficient basis for the relevant Community provisions to 
be rendered inapplicable” (Opinion of AG Tizanno, Man Lavette Chen, C-200/02, § 113). The person to whom the AG 
refers is a Chinese national and resident. 
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the ECJ’s (tax) jurisdiction shopping-case law. This shows that Directive shopping is nothing 
more than a variant of tax jurisdiction shopping within the Community. Thus, Member State C 
company can argue that the mere fact that it has been interposed for purposes of enjoying the 
favorable tax rules of Member State C and of subsequently exercising the rights conferred to it by 
the EC Treaty cannot of itself constitute an abuse of its right of secondary establishment. Next it 
can argue that, as secondary Community law must be construed in line with primary Community 
law (i.c. the freedom of establishment) (see margin no. 249), the arrangement is not an abuse of 
the Directives629. It can add, with reference to the case Commission v. Netherlands630 (discussed 
in more detail, infra 5.5.2.1.1), that the mere fact that an EC company is owned by third State 
nationals/residents does not itself prove that it abuses Community law or, in tax matters, that it is 
a tax avoidance device631. Indeed, as observed earlier, the “control”-theory according to which the 
nationality of the shareholders and of the management determines the nationality of the company 
and its protection under the freedom of establishment has been rejected when the EC Treaty was 
negotiated (see margin no. 216). Hence, the mere fact that an EC company is controlled by third 
State nationals is not sufficient to deny Treaty protection. Where Member State C company 
would conduct no or limited activity in its State of residence, it could also refer to the ECJ’s 
decisions in Segers, Centros and Inspire Art. It follows from those judgments that the 
incorporation of the Belgian subsidiary will be Treaty protected even if the interposed EC 
company carries on no or minimal economic activity in Member State C as long as the subsidiary 
conducts such an economic activity (see supra 3.2.1.2.6)632. Member State C company can add 
that, although the Parent/Subsidiary and Interest & Royalty Directives set conditions for the 
Directive to apply, neither of them require the recipient of the income to conduct a genuine 
economic activity in its State of residence633.  
 
267. On the basis of the foregoing, in the end Member State C company may argue that a brass 
plate company, letterbox or passive investment company interposed between its non-EC 
shareholders and/or financiers and the Belgian operating subsidiary for purposes of avoiding the 
Belgian withholding tax due on direct payments of dividends, interest and royalties from Belgium 
to residents of non-EC Member States does not amount to an abuse of the Directives. In my view, 
this argument overlooks the fact that a determination whether an arrangement abuses the 
Parent/Subsidiary or the Interest & Royalty Directive requires one to consider whether such 
arrangement observes the objectives pursued by these Directives634. It is reiterated that there is 
abuse of the Directives where the arrangement only formally meets the conditions set by the 
Directives but does not pursue any of their underlying objectives and solely aims at avoiding tax 
(see 5.4.1)635. The purpose of both Directives is to eliminate the tax disadvantages associated with 

                                                 
629 Rousselle, O., Liebman, H., The Doctrine of the Abuse of Community Law: The Sword of Damocles Hanging over 
the Head of EC Corporate Tax Law?, European Taxation, 2006, 564; Smet, P., Handboek Roerende Voorheffing, 
Biblo, 2003, 363. 
630 ECJ, 14 October 2004, Commission v. Netherlands, C-299/02. 
631 Panayi, C., Treaty Shopping and Other Tax Arbitrage Opportunities in the European Union – A Reassesment, 
European Taxation, 2006, 154. 
632 As observed before (see 3.2.1.2.6) it is also not required that the service provider renders services in this Member 
State of establishment for a transaction to be protected by the freedom to provide services. And the free movement of 
capital does not require the conduct of an economic activity at all (see 3.2.2).   
633 That argument could gain some force if one considers that in an earlier draft of the Interest & Royalty Directive, 
there was a requirement that the company carried on an activity that “shows a real and continuous link with the 
economy of the Member State” where it is established (cfr. the discussion on the General Programme under 3.2.1.2.6). 
This condition was deleted in the final version presumably because its general character conflicted with the ECJ’s 
judgments in Segers et alia. 
634 Also: Hinnekens, L., De niet-erkenning van Delaware-achtige vennootschappen ter ontwijking, via het Europees 
Recht, van Belgisch belastingrecht, T.R.V., 1993, 492. 
635 It is reiterated that Art. 5 (2) of the Interest & Royalty offers more discretion to the Member States (see  margin no. 
251). 
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Community flows of dividends, interest and royalties within European groups of companies. For 
that purposes, the source State should refrain from levying withholding tax. Hence, it could be 
argued that because Scheme 3 aims at avoiding the payment of Belgian withholding tax on flows 
of income from Belgium to Member State C, it does not frustrate the objectives of the 
Directives636. On the other hand, it can be objected that the Directives aim at realizing an internal 
market to facilitate the working of pan-European groups of companies and that accordingly, they 
should not be interpreted so as to perpetrate the interposition of EC companies with no or 
minimal substance to serve as stepping stones to permit the flow of income to third State 
nationals/residents with minimal European tax cost637. The grouping together of companies of 
different Member States with a view to strengthen Community undertakings and to increase their 
productivity and their competitiveness - which are stated objectives of the Parent/Subsidiary 
Directive – in my view supposes that such companies conduct genuine economic activities in the 
Community. Arguably, it does not extend to letter box or brass plate companies having no other 
purpose than to channel profit from Belgium to third State residents at the lowest European tax. It 
is the stated purpose of the Interest & Royalty Directive that interest and royalties are to be taxed 
once in the Community. Stepping stone structures with no or little economic substance permitting 
EC sourced interest or royalties to flow virtually free of Community tax (the corporate tax paid by 
the conduit company on the spread being the exception) do not seem to fit well into this 
objective638.  
 
268. In summary, it is submitted that the interposition of “empty boxes” in a Member State by 
third State residents with the aim of avoiding withholding tax in the source Member State 
frustrates the objectives of the Directives. Such arrangement formally meets the conditions of the 
relevant Community rule (i.e. the formal conditions of Art 2 and 3 Parent/Subsidiary Directive 
and Art. 1 and 3 Interest & Royalty Directive) but does not achieve the economic objectives 
underlying the Directives. In such a case the source State (Belgium in Scheme 3) can deny relief 
under the Directives as tax avoidance is the sole purpose of the arrangement. Where, on the other 
hand, the interposed holding, financing or licensing company has substance in terms of facilities, 
equipment and qualified personnel and conducts genuine activities in its Member State of 
residence or elsewhere in the Community there is no abuse of the Directive and the source State 
should grant relief, even where that company is wholly-owned by third State residents639. Third 
States residents have valid business reasons which are in line with the objectives pursued by the 
Directives where they set up a holding, financing and/or licensing company within the 
Community in which they centralize their shareholdings in their various European subsidiaries 
and/or concentrate the financing or licensing activities of their European affiliates640. It is hard to 
conceive how such activities can be conducted without the presence of some assets and skilled 
directors and/or personnel. 
                                                 
636 Rousselle, O., Liebman, H., The Doctrine of the Abuse of Community Law: The Sword of Damocles Hanging over 
the Head of EC Corporate Tax Law?, European Taxation, 2006, 563. 
637 Other authors are more hesitant or consider this to be a too narrow interpretation: Rousselle, O., Liebman, H., The 
Doctrine of the Abuse of Community Law: The Sword of Damocles Hanging over the Head of EC Corporate Tax Law?, 
European Taxation, 2006, 563; Panayi, C., Treaty Shopping and Other Tax Arbitrage Opportunities in the European 
Union – A Reassesment, European Taxation, 2006, 142 and 154. 
638 Smet, P., Handboek Roerende Voorheffing, Biblo, 2003, 375. 
639 A different question is whether that company qualifies as the beneficial owner of the income if it pays on a 
significant part of it in the same or another form to third State residents as in Scheme 3. This issue is discussed below 
sub 5.4.2.2.2). 
640 This view is shared by: Thömmes, O., Nakhai, K., New Case Law on Anti-Abuse Provisions in Germany, Intertax, 
2005, 78-79; Weber, D., The first steps of the ECJ concerning an abuse-doctrine in the field of harmonized direct taxes, 
EC Tax Review, 1997, 26; Weber, D., A closer look at the general anti-abuse clause in the Parent-Subsidiary and the 
Merger Directive, EC Tax Review, 1996, 66;  Farmer, P., National Anti-Abuse Clauses and Distortion of the Single 
Market: Comments on Prof. Rädler’s Article, European Taxation, 1994, 314; Knobbe-Keuk, C., The EC corporate tax 
directives – anti-abuse provisions, direct effect, German implementation law, Intertax, 1992, 490.  
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269. The question arises whether a caveat should be made where, unlike in Scheme 3, the 
transaction is governed by the Treaty provisions on the free movement of capital rather than by 
those on the freedom of establishment. Because of the gradual decreasing of the qualifying 
minimum shareholding under the Parent/Subsidiary Directive (from 25 to 10%) and because the 
Interest & Royalty Directive requires a minimum shareholding of at least 25% (thus including 
shareholdings not allowing the shareholder to influence or control the subsidiary’s business, see 
margin no. 108) more and more the Directives may apply to transactions that are covered by the 
provisions on the free movement of capital. As observed before those provisions – which have 
direct effect - do not require the actual conduct of an economic activity and they prohibit 
restrictions of capital movements from and to third States (see supra 3.2.2). This had lead authors 
to argue that the question of abuse of the Directives by third State residents must be reconsidered 
in particular where the free movement of capital is controlling641. I am not convinced. I have 
argued elsewhere that the ECJ should be more flexible in accepting justifications for restrictive 
measures in case of capital movements from the EC to third States, in particular where the capital 
flows to tax havens (not limited to those figuring on the OECD’s list of Uncooperative Tax 
Havens)642. The elimination of restrictions is fundamental to the construction of the internal 
market. Third States are not part of the internal market. They are also not part of the EC Treaty 
and thus are not required to make any sacrifice to the EC Member States as would normally be 
the case under a bi- or multilateral treaty The ECJ has not yet had a chance to take a position in a 
concrete case. However, following the Opinion of AG Geelhoed in the recent FII-case, the Court 
observed that “(…) it may be that a Member State will be able to demonstrate that a restriction 
on capital movements to or from non-member countries is justified for a particular reason in 
circumstances where that reason would not constitute a valid justification for a restriction on 
capital movements between Member States”643. Also AG Stix-Hackl in the recent (no tax) Fidium 
Finanz-case observed that in matters involving capital movements between the Community and 
third States a Member State may apply restrictive measures that would be prohibited in a 
Community situation644. Such does not seem to mandate a more flexible application of the abuse-
doctrine where the transaction is covered by the Treaty provisions of the free movement of 
capital.   
 
270. There is no ECJ case law that sheds any light on the circumstances in which the interposition 
of companies amounts to an abuse of the Directives. The only Court that has handed down 
judgments in this area is - at least to my knowledge – the German Bundesfinanzhof. These 
decisions also involve the relationship between German anti-avoidance provisions and tax treaties 
and have been discussed above (see Part Three, 4.2.4). In a 2002 decision the Court held that a 
Dutch letter box company interposed between a Bermudas company (itself owned by Bermudas, 
US and Australian shareholders) and a German subsidiary was an abuse of the Parent/Subsidiary 

                                                 
641 Panayi, C., Treaty Shopping and Other Tax Arbitrage Opportunities in the European Union – A Reassesment, 
European Taxation, 2006, 154.  
642 De Broe, L., de la Serna, M., Les règles fiscales belges destinées à lutter contre la sous-capitalisation des sociétés à 
l’épreuve du droit européen, Liber Amicorum J. Malherbe, Bruylant, 2006, 308-309. 
643 ECJ, 12 December 2006, FII Group Litigation, C-446/04, § 171; Opinion AG Geelhoed, FII Group Litigation, C-
446/04, § 121. 
644 Opinion AG Stix-Hackl, Fidium Finanz, C-452/04, § 160 et seq. and in particular § 170. According to the AG, 
under Art. 58 EC Treaty a Member State may subject a Swiss company that provides financial services in its territory to 
a procedure of preliminary approval and require the Swiss company to have its principal business or at least a branch 
within that Member State. Such requirements would clearly conflict with Community law, but the AG accepted them 
because he found that the company was not subject to any control in Switzerland.  As observed earlier the ECJ did not 
go in to that matter because it found the case to be covered by the freedom to provide services rather than by the free 
movement of capital (see footnote under margin no. 98). 
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Directive645. It found this to be an apparent case of abuse that it could resolve on its own without 
guidance from the ECJ. It rejected the argument that there was no abuse because the Dutch BV 
complied with the formal requirements set by the Parent/Subsidiary Directive and that the 
Directive does not require the company to conduct any economic activity in the Community. 
According to the Court in order for an interposed holding to enjoy the benefits of the 
Parent/Subsidiary Directive, such company must carry on an economic activity on its own and 
that supposes that it performs management services for the subsidiary. However, the Dutch BV 
had no substance (personnel, office facilities and equipment) and was “managed” by a person 
who served as a director of several group companies. Its only activity was to hold shares in the 
German subsidiary. The Court refused to attribute the activities of the operating Dutch company 
to the holding. The group put forward that it had strategic reasons to set up a Dutch holding 
company in the Netherlands because it operated there and coordinated its European activities 
from there. The Court observed that, while such may be true, it did not justify the setting up of a 
letterbox company. In a decision of 2004 – concerning the reverse structure of a German parent 
company receiving dividends from Irish IFSCs – the Court applied a more lenient approach646. It 
ruled that the structure was not an abuse because the Irish companies had a minimum of 
substance. It observed that an investment company does not need a lot of substance, but it must 
have the resources necessary to conduct its activities. The Court had no difficulty with the fact 
that the Irish companies (which had no personnel of their own) had subcontracted the 
management of their investments to a specialized third party647. It also clarified that the 
interposition of an investment company for a limited time period would amount to an abuse. 
Further construing on its 2004 judgment in a decision of 2005, involving the same group of 
companies as in the 2002 decision and an almost identical factual setting, the Bundesfinanzhof 
reversed its 2002 judgment648. It concluded that there is no abuse of the Directive if it is the 
policy of the group to hold shares of several subsidiaries through interposed BV’s provided that 
the holding companies are of a permanent nature. This time the Court gave weight to the fact that 
the holdings were set up in a Member State where the group had concentrated some of its 
European activities. This finding was enough for the Court to accept that the Dutch holdings were 
set up for sound commercial or strategic reasons and not merely for tax avoidance purposes. It 
outweighed the fact that the company had no substance (offices, personnel, equipment). Like in 
the 2002 case the management of the company was entrusted to the director of an affiliated 
company, but since its 2004 decision the Court does no longer consider the outsourcing of the 
management of the investment to be an indication of abuse.  
 
The case law of the Bundesfinanzhof is not very consistent. It can be summarized as follows. 
Companies interposed by third State shareholders which have substance are not abusive. The 
Court applies a flexible substance-test accepting outsourcing of management to (un)related 
parties. Companies with some minimum of substance set up for long time investment purposes 
are not abusive in particular where they centralize the shareholdings of several subsidiaries and 
are based in a Member State where the group actively conducts business in other companies. It 
seems that the Bundesfinanzhof is more permissive than the ECJ in Cadbury Schweppes (see 
2.2.1.2). On the other hand, letter box SPV’s set up for a limited period of time are abusive. 
SPV’s set up for a specific transaction with a short life time and which are liquidated as soon as 
the transaction is completed may, depending upon the facts, be precluded from relying on the 
freedom of establishment. Indeed, the freedom of establishment requires an investment in the 

                                                 
645 Bundesfinanzhof, 20 March 2002, 5 ITLR 2003, 589. 
646 Bundesfinanzhof, 25 February 2004, unpublished, discussed by Thömmes, O., Nakhai, K., New Case Law on Anti-
Abuse Provisions in Germany, Intertax, 2005, 79. 
647 For Belgian case law applying a similar reasoning, see Part Two, margin no. 125.  
648 Bundesfinanzhof 31 May 2005, Internationales Steuerrecht, 2005, 710. 



 724

other Member State on a stable and continuous basis (see 3.2.1.2.3)649. It is questionable whether 
the ECJ would agree with the Bundesfinanzhof that a two year-period satisfies this test. The 2005 
decision also seems to suggest that the interposition of a letterbox company in an existing 
structure to annihilate a latent withholding tax claim on the subsidiary’s profit is an objective 
factor indicating abuse (see Part Three, margin no.184).  
 
5.4.2.2.2. Anti-avoidance provisions included in the Directives 
 
271. Art. 1 (1) of the Interest & Royalty Directive says that the source State should give relief of 
withholding tax if, among others, the recipient company is the “beneficial owner” of the interest 
or royalties. This term is defined as the person who receives the payment for “its own benefit and 
not as an intermediary, such as an agent, trustee or authorized signatory, for some other person” 
(Art. 1 (4)). The Parent/Subsidiary Directive does not include a beneficial owner-requirement, but 
the test may be inherent in it because Art. 1 (2) of the Directive permits the use of anti-avoidance 
provisions entrenched in tax treaties. The beneficial ownership-test is one of such provisions (see 
5.4.2.2.4). I have argued above that the term “beneficial owner” used in the Interest & Royalty 
Directive is an autonomous concept of Community law which should not necessarily be construed 
along the lines of the OECD Commentary. I have also submitted that the Community law-
definition of “beneficial owner” permits a narrow legal interpretation of the term which deviates 
from the wide economic interpretation that may emerge from the OECD Commentary (see Part 
Three, margin no. 457). I have indicated which factors a Belgian Court should consider to give a 
correct legal interpretation to the term “beneficial owner” as used in the Belgian tax treaties (see 
Part Three, 7.1.2.5). In my view, the wording of Art. 1 (4) of the Interest & Royalty Directive 
permits Belgian Courts to follow the same approach when construing the term used in this 
Directive and to exclude from beneficial ownership only those persons who receive income for 
account of a third party. I have also argued that because no Belgian tax treaty includes a 
definition of “beneficial owner”, Belgian Courts may rely on the Community law-definition to 
construe the term in tax treaties between EC Member States in particular where they find no 
guidance in the OECD Commentary (see Part Three, margin no. 491). As a result, the definition 
of “beneficial owner” set forth in the Interest & Royalty Directive is useful to construe the term 
used in tax treaties and thus indirectly to determine the “beneficial owner” of dividends under the 
Parent/Subsidiary Directive. Finally, under Belgian law the beneficial owner is defined as the 
“owner or usufructholder of the securities, rights or assets”. I have observed earlier that such is 
not a correct transposition of the term into Belgian domestic law as it may exclude from 
beneficial ownership persons who receive the income for their own account while not being the 
owner of the underlying asset (e.g. a sublessee or a couponholder) and that it may include persons 
who hold legal title to the income producing assets but receive the income for account of a third 
party (e.g. nominees; fiduciary owners). In my view both results conflict with the objectives of 
the Directives (see Part Three, 7.1.2.5). As to the first group, I submit that the definition of 
“beneficial owner” in the Directive is sufficiently unconditional and precise to permit a harmed 
taxpayer to rely on it against the Belgian tax authorities and claim the benefits of the Directive650. 
As to the second group, it is observed that national Courts are required to interpret their national 
legislation implementing the Directive in the light of the wording of the Directive in order to 

                                                 
649 However, the Court’s observation is not pertinent against the facts of the case. As the German shareholder only 
owned 10% of the Irish companies the freedom of establishment was not at stake. Presumably, it is explained by the 
fact that the Court wanted to avoid a discrimination between investments in German and non-German subsidiaries. In 
the first case the investment is not abusive under German law if it is not of a temporary nature (see Part Three, 4.2.4).  
650 See e.g. ECJ, 8 October 1987, Kolpinghuis Nijmegen BV, C-80/86, § 8; ECJ, 19 January 1982, Becker, C-8/81, § 25. 
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achieve the result aimed at by the Directive (purposive interpretation) 651. Therefore, a Belgian 
Court should deny the benefits to such persons652.  
 
272. The way in which the term “beneficial owner” is defined in the Belgian domestic statute 
implementing the Interest & Royalty Directive leaves little discretion to the Belgian tax 
authorities to combat conduit arrangements by way of a wide economic interpretation. If properly 
structured the Member State C conduit company will hold legal title to the receivables and claims 
entitling it to receive the Belgian sourced dividends, interest or royalties for its own account. That 
being so, the fact that it pays on part of the income in the same or another form to third State 
residents is not material anymore. The conduit company is the beneficial owner of the income. As 
indicated before the MoF has indicated in an answer to a parliamentary question to apply a 
similar interpretation for purposes of construing the term “beneficial owner” under Art. 10 of the 
Belgian tax treaties (see Part Three, margin no. 494). Thus, where an interposed holding owns the 
shares in the Belgian subsidiary, it is the “beneficial owner” of the dividends also for purposes of 
the Parent/Subsidiary Directive. The only exception would be the extreme cases where the 
Conduit company in reality acts as a mere nominee or fiduciary owner for the benefit of its 
shareholder/creditor (for a discussion, see Part Three, margin nos. 495-497). In summary, the 
beneficial ownership-concept as transposed in Belgian domestic tax law does not offer the 
Belgian tax authorities a very efficient tool to combat Directive shopping by the third State 
residents. It remains to be seen whether national Courts in other Member States and ultimately the 
ECJ will also give a narrow legal interpretation to the term or whether, in light of the objectives 
of the Directives (and in particular of the “single European tax”-objective of the Interest & 
Royalty Directive), they will construe the term more broadly and economically and whether their 
interpretation will be affected by the level of substance and economic justification of the 
arrangement and by the OECD Commentary.           
 
273. It is submitted that Art. 1 (1) and (4) of the Interest & Royalty Directive – and thus the 
“beneficial ownership”- requirement are “lex specialis” which have been included in the 
Directive with the specific objective of preventing Directive shopping by conduit structures. In 
line with the ECJ’s decision in Denkavit, such “lex specialis” excludes the application of the 
domestic or treaty based anti-avoidance rules which are based on the general reservation of 
competence under Art. 5 of the Directive and which may also purport to combat conduit 
arrangements once it has been determined that the interposed company is the beneficial owner of 
the income within the meaning of the Directive653. If not, the application of the specific anti-
avoidance measure may be completely eroded by the more general measure (compare to margin 
no. 219). Notwithstanding the fact that the Parent/Subsidiary Directive does not provide for a 
                                                 
651 See e.g. ECJ, 13 November 1990, Marleasing, C-106/89, § 8; ECJ, 10 April 1984, von Colson and Kamann, C-
14/83, § 26. It should be added that in the aforementioned Kolpinghuis-case the ECJ put a limit to the interpretation of 
the national rule in accordance with the objectives of the Directive where such interpretation would be inconsistent with 
the principles of legal certainty and non-retroactivity. For other recent case law confirming this judgment, see Lenaerts, 
K., Van Nuffel, P. Europees Recht in Hoofdlijnen, Maklu, 2002, 686-687. It may be argued that since such 
interpretation of the Belgian implementation statute would aggravate the situation of the taxpayer who relied on an 
unambiguous provision of national law, it should not be applied.  
652 Contra (but overlooking the effect of Community law): De Haen, K., De Clippele, P., De omzetting van de Europese 
Interest- en Royaltyrichtlijn : stand van zaken in België en de andere Lidstaten, Fiscaal Praktijkboek 2004-2005, 
Directe belastingen, Kluwer/FHS, 2005, 165 and 180. 
653 ECJ, 17 October 1996, Denkavit et alia, Joined Cases, C-283/94, 291/94 and 292/94, § 30-36. 
This is not specific to income tax matters. Also in non income tax matters involving abuse the Court held that Member 
States can no longer take domestic measures against abuse if the rule laid down in the Directive is sufficiently specific 
to exclude the conceived abuse (ECJ, 7 February 1979, Knoors, C-115/78, § 26). And where a Directive considers a set 
of facts as non-abusive a Member State is not entitled to describe it as abusive under a rule of domestic law (ECJ, 11 
September 2003, Walcher, C-201/01, § 48-50). 
For further discussion see Part Two, 3.1.4.1.  
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beneficial ownership-test, the same argument could be made by virtue of Art. 1 (2) of the 
Directive where the tax treaty between Belgium and Member State C provides for such test. It is 
observed in this respect that a determination of the beneficial owner of the income is, unlike a 
determination of whether the taxpayer’s conduct is abusive, entirely objective and does not need 
an inquiry into the taxpayer’s intentions (see Part Three, margin no. 468)654. The position taken 
here is, of course, only valid to the extent that the conduit arrangement is not a wholly artificial 
arrangement set up for purposes of circumventing withholding tax in the source State. If that were 
to be the case (i.e. the interposed company is an “empty box” as referred to in margin no. 268) 
there is abuse of the Directive and the source State can deny relief on the basis of the reservations 
of competence set forth in the Directives and the Community abuse-doctrine (see 5.4.1 and also 
infra 5.4.2.2.4). 
 
5.4.2.2.3. Application of Belgian domestic anti-avoidance provisions 
 
274. Belgium has not enacted anti-avoidance provisions with the specific purpose of preventing 
abuse of the Parent/Subsidiary and Interest & Royalty Directives655. Hence, if it wants to deny 
benefits under the Directives it must rely on its existing national (or treaty based) anti-avoidance 
rules. The most obvious domestic provision in this respect is the Belgian GAAR656. It has been 
observed earlier that the MoF has declared that the Belgian GAAR is not capable of 

                                                 
654 The relationship between the beneficial ownership-test and the general reservation of competence under the 
Directives was not discussed in the judgments handed down by the German Bundesfinanzhof (see margin no. 270). In 
the 2002 and 2005 decisions the German tax authorities refused the benefits of the Parent/Subsidiary Directive under 
Art. 42 AO, the German GAAR, and under Art. 50 EstG, the specific anti-avoidance measure against treaty and 
Directive shopping. Presumably, the point was not made because Art. 13 of the Germany/Netherlands tax treaty does 
not provide for such a beneficial ownership- test in case of distributions of dividends. 
655 However, the statute implementing the Interest & Royalty Directive provides that Belgium will only exempt interest 
paid on bonds and similar securities from withholding tax if the owner or usufructholder of the securities has held the 
coupon for the entire period during which the interest accrues. Presumably Belgium will justify this rule as an anti-
avoidance measure permitted under Art. 5 of the Directive. On the other hand, a point can be made that this additional 
requirement is not foreseen by the Directive. However, the statute also provides that in case of transfer of the securities 
during the coupon period both the transferor and the transferee can claim a refund of the withholding tax for the period 
during which they held the securities if during that period they qualified for the exemption. In my view this removes the 
infringement (for further discussion see Vanhulle, H., De Europese Richtlijn inzake grensoverschrijdende interest and 
royalty betalingen tussen verbonden ondernemingen, A.F.T., 2005, 46). 
656 Another relevant provision in this respect (although not for Scheme 3) is Art. 107 (2) 10 ° RDBITC. According to 
this provision a non-resident company cannot enjoy the withholding tax exemption for interest paid on registered bonds 
available to non-resident and resident companies where the non-resident company is based in a tax haven or enjoys a 
preferential tax regime and the majority of its shares are held by Belgian residents (see Part Two, 3.1.5). Although this 
provision targets at Belgian shareholders interposing a non-resident finance company between themselves and a 
Belgian issuer of registered bonds, it is submitted that such structure does not concern a purely domestic transaction 
and thus that Community law is relevant. First, the interest is paid to a bondholder resident of the other State. Secondly, 
the provision has a dissuasive effect on Belgian residents exercising their freedom of establishment (i.e. by setting up a 
financing subsidiary in another Member State) and restricts the possibilities of Belgian companies of raising capital 
through bond issues in other Member States. Thirdly, assuming that all other conditions of the Directive are met, the 
rule discriminates Belgian debtors according to whether they pay interest to low taxed Belgian bondholders (exemption 
under Art. 107 (6) RDBITC) and low taxed non Belgian bondholders (no exemption). According to the Belgian 
government these restrictions are justified to prevent Belgian residents from using non-resident companies enjoying a 
favorable tax treatment in their State of residence (Report to the King, Belgian Official State Gazette, 1 February 2005, 
2985). Needless to say that, from a perspective of Community law, this justification is questionable. First, establishing 
a company in a Member State providing for a favorable tax system and obtaining financing from such a company is not 
in itself an abuse of Community law. Secondly, the measure is not suitable for achieving its objective. The abuse (tax 
evasion) stems from the fact that the Belgian shareholders of the financing company do not report their foreign source 
dividends in Belgium. Such abuse has no causal relationship with the bond issue and the fact that the low taxed 
financing subsidiary subscribes to it, but is explained by the fraudulent conduct of the shareholder. Finally, the rule is 
disproportionate as it is grounded on a general irrebuttable presumption of tax avoidance or evasion. Belgium does not 
learn from its mistakes (compare to ECJ, 26 September 2000, Commission v. Belgium, C-478/98 discussed sub 3.4.2).     
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recharacterizing an intermediate holding company into an agent of its parent company as long as 
its holds legal title to the shares (see Part Two, margin no. 257). However, it has also been 
observed there that in the current state of the Supreme Court’s case law it cannot be excluded 
that, depending upon the circumstances, the Belgian tax authorities successfully apply the Belgian 
GAAR to recharacterize payments of dividends, interest or royalties made under conduit 
arrangements into direct payments from the Belgian subsidiary to the ultimate recipient. Such 
would permit the denial of the benefits of the Directives if the taxpayer is unable to put forward 
“legitimate financial or economic needs” to justify the structure (see supra 5.1). However, as 
submitted before the inclusion of a beneficial owner-test in the Interest & Royalty Directive (Art. 
1 (4)) and the Parent/Subsidiary Directive (indirectly via Art. 1 (2) and the Belgian tax treaties) 
should preclude Belgium from applying the GAAR to reach such a result in a non-abusive case 
(see 5.4.2.2.2)657. The likely argument to the contrary is that the Belgian GAAR has the specific 
purpose to define the beneficial owner of the income. However, this argument is not convincing. 
First, the Belgian GAAR itself does not define the beneficial owner. The term is defined in Art. 1 
(4) of the Interest & Royalty Directive658. Secondly, the argument does not sit easily with the way 
in which the Belgian implementing legislation has transposed the term “beneficial owner” from 
the Directive into domestic law. Clearly Member State C company in Scheme 3 is the owner of 
the shares of the Belgian subsidiary and of the receivables on the subsidiary entitling it to claim 
the dividends, interest and royalties for its own benefit and this precludes Belgium to deny the 
benefits of the Directive to Member State C company. To overcome that problem the Belgian tax 
authorities cannot invoke the fact that they have transposed the notion of “beneficial owner” in an 
incorrect manner (read “too narrow”) into domestic law. A Member State cannot invoke the fact 
that it has transposed the Directive in an incorrect way against the taxpayer to deny the taxpayer 
the benefits of the Directive (see infra 5.4.2.2.5).  
 
275. The Belgian tax authorities have developed a practice of considering conduit structures as 
sham transactions and in doing so they sometimes apply arguments which are questionable from a 
legal point of view (see Part Two, 3.2.3.2.1 b)). This becomes even more acute where the 
structure concerns aspects of Community law as is shown in the aforementioned Transworld 
Commodities-case659. I have observed above that from a perspective of domestic law the Supreme 
Court in Transworld Commodities upheld sham on questionable grounds (for the facts, see Part 
Two, 2.3.2.1.3). Also, the Supreme Court arguably misinterpreted Community law. In view of the 
ECJ’s case law in Segers660, the Supreme Court was wrong to uphold sham and to disregard the 
UK company on the finding that the interposed UK company did not carry on any business in the 
UK. That point is irrelevant because the UK company had a branch in Belgium and the Court 
found that the branch manager spent more than half of his time executing his obligations under a 
service agreement between the UK Limited and its Panamanian shareholder. Thus, the company 
carried on an economic activity within the Community. The Supreme Court has been criticized 
for this misapplication of Community law (as well as for its questionable interpretation of the 
Directive 68/151 on company law) which lead to an upholding of fraud in a matter where there 
may have been no abuse of Community law661. It is true that in tax matters sham is fraud and that 

                                                 
657 Also: Claes, W., Hinnekens, Ph., Interesten en royalty’s in een Europese context: De Spaar- en Interest- en Royalty 
Richtlijnen, Europees Belastingrecht, Peeters, B., (editor,), Larcier, 2005, 336. 
658 There is no other meaningful definition of the term in Belgian law (see Part Three, 7.1.2.5). 
659 Supreme Court, 3 June 1993, FJF, 93/178 and T.R.V., 1993, 474; Court of Appeals Brussels, 9 June 1992, FJF, 
93/2. 
660 At the time the Supreme Court handed down its judgment (1993) the ECJ had not handed down yet its judgment in 
Centros and Inspire Art confirming its Segers-judgment. 
661 Wouters, J., Het Europees vestigingsrecht voor ondernemingen herbekeken, Doctoraal Proefschrift, Faculteit 
Rechtsgeleerdheid K.U. Leuven, 1996-1997, 742; Hinnekens, L., De niet-erkenning van Delaware-achtige 
vennootschappen ter ontwijking, via het Europees Recht, van Belgisch belastingrecht, T.R.V., 1993, 486-490. 
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taxpayer cannot rely on Community law in case of fraud (see 1.1). However, it is dangerous that 
national Courts apply their national concepts of sham, fraud and tax evasion to deny taxpayers the 
protection of Community law without considering whether their national concepts are consistent 
with the imperatives of Community law (e.g. with the concept of abuse of Community law; the 
criteria determining such an abuse; the principle of proportionality etc.) (see also margin no. 157). 
I also submit that the Supreme Court’s doctrine emerging from its 1999 decision according to 
which the tax authorities may disregard a transaction which infringes a statutory provision of 
public order (other than a tax statute) where that transaction is entered into for tax avoidance 
purposes (see Part Two, 2.3.1.3.3), may be in breach of the abuse-doctrine under Community 
law662. The non-observance of some national rule of public order should not necessarily be an 
objective circumstance that establishes abuse of Community law and is not sufficient to deny the 
taxpayer the right to exercise his Treaty freedoms. In view of the foregoing it is submitted that 
Belgian Courts should refer matters of sham and cases concerning the 1999-Supreme Court 
doctrine involving aspects of Community law to the ECJ for preliminary ruling. In particular the 
Supreme Court itself should do so in view of the ECJ’s case law in Köbler and Traghetti (see also 
supra 3.4.3.2.3).  
 
5.4.2.2.4. Application of Belgian treaty based anti-avoidance provisions 
 
276. Both the Parent/Subsidiary Directive and the Interest & Royalty Directives permit the 
application of treaty based anti-avoidance measures to prevent their abuse. The OECD basically 
proposes its Member Countries to include two sets of anti-avoidance provisions in their tax 
treaties to prevent abuse by conduit companies, i.e. the “beneficial ownership”-test of Art. 10-12 
OECD MC and “Limitation on Benefits”-clauses. Belgium has included a “beneficial ownership”-
test in the Dividend-Article of most of its tax treaties with EC Member States663. The 
interpretation of the term “beneficial owner” of the income is addressed earlier sub 5.4.2.2.2). 
Belgium has included a “Limitation on Benefits”-provision for dividends, interest and royalties 
only in four tax treaties with EC Member States664. They are discussed in detail below sub 5.5.2.1 
and 5.5.2.2 in connection to Scheme 4 which concerns tax treaty shopping within the Community. 
Scheme 3 which is relevant here concerns the interposition by third State residents of a Conduit 
Company in the EC to channel Belgian sourced income outside the Community. However, the 
conclusions reached below apply mutatis mutandis to the Directive shopping by Scheme 3. It is 
submitted that the “Limitation on Benefits”-provision of the Belgium/Spain tax treaty clause is 
disproportionate to prevent abuse of the Directives. The mere fact that Member State C company 
(i.c. the Spanish conduit) is controlled for more than 50% by third State residents does not prove 
in a legitimate manner that the Scheme 3 abuses the Directive. It is a general presumption of 
abuse that excludes indistinctly all Spanish companies that are not controlled by Spanish residents 
(see supra 5.4.1)665. Also, such clause is not suitable for combating abuse of the Directives by 
third State residents as it is not supplemented by a base erosion-test. It may thus hit Spanish 
companies that, although controlled by third State residents, do not channel the Belgian source 
income to such residents but reinvest it in the Community. It has been observed earlier that for tax 
treaty purposes the beneficial ownership-test must be applied first and that once it has been 
determined that the recipient of the income is the beneficial owner one applies the “Limitation on 
                                                 
662 Also: Delanote, M., Belastingontduiking en belastingontwijking: het Belgische anti-misbruikconcept in Europees 
perspectief, T.F.R., 2004, 733. 
663 Exceptions are the treaties with Austria, Denmark, France, Germany, Ireland, Luxembourg and Portugal. 
As the Interest & Royalty Directive provides itself for a beneficial ownership-test there is no point to apply the treaty-
test to interest and royalties. 
664 The treaties with Estonia, Latvia, Lithuania and Spain. 
665 Also: Panayi, C., Treaty Shopping and Other Tax Arbitrage Opportunities in the European Union – A Reassesment, 
European Taxation, 2006, 153. 
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Benefits”-test (see Part Three, 7.2.2.6). For purposes of applying the Directives the beneficial 
ownership-test set forth therein (for the Parent/Subsidiary by reference to the tax treaties) is a ”lex 
specialis” by which conduit structures need to be addressed (see supra 5.4.2.2.2). It would be 
wholly disproportionate if a Spanish company were to be regarded as beneficial owner of the 
Belgian source income and thus not considered to abuse the Directive just to be denied the 
benefits of the Directive in a next stage under the “Limitation on Benefits”-clause because it is 
controlled by third State residents. On the other hand, the disproportionate effects of the 
“Limitation on Benefits”-clause of the Belgium/Spain treaty will often be mitigated by the 
activity-carve out. However, as observed below this carve out is not fully consistent with 
Community law either (see in particular 5.5.2.1.1). Unlike the Belgium/Spain treaty, the Belgian 
treaties with Estonia, Latvia and Lithuania do not provide for a mechanical “Limitation on 
Benefits”-test, but contain a general anti-abuse provision. It is submitted that, depending upon its 
practical application, such clause should in principle be in accordance with Community law and 
that it is proportionate to strike down abuse of the Directives (see 5.5.2.2).    
 
5.4.2.2.5. Can a Member State that has no or inadequate anti-avoidance provisions 
deny the benefits in case of abuse of the Directives? 
 
277. It follows from the above that Belgium’s anti-avoidance rules may be inadequate to prevent 
Directive shopping by conduit companies controlled by third State residents. Can a Member State 
that has not enacted anti-avoidance provisions under the reservation of competence set forth in 
the Directive or that has not or incorrectly transposed the anti-avoidance measures laid down in 
the Directive in its domestic tax law deny the benefits of the Directive in case of abuse? 
 
278. If one considers the ECJ’s case law on the direct effect of Directives, one should answer this 
question negatively. It is settled case law that a Member State which has not timely adopted the 
implementing measures required by the Directive may not rely as against individuals (natural and 
legal persons) on its own failure to perform its obligations resulting from the Directive666. 
However, the ECJ’s case law on abuse of Community law and in particular its aforementioned 
judgment in Halifax raises the question whether that position is still tenable. In Halifax the UK 
had not enacted a provision permitting it to combat abuse of the 6th VAT Directive in its domestic 
VAT law667. However, it argued that there is a general principle of Community law according to 
which Community law (including the 6th VAT Directive) should not be relied on for abusive 
ends. The ECJ endorsed that view and said that the 6th VAT Directive must not be interpreted in a 
way that perpetrates abusive practices (see supra 1.2.2)668. This seems to suggest that even in the 
absence of anti-avoidance measures in domestic law, Member States can interpret the provisions 
of the Directives (or better that national rule implementing the Directive) in such a way that abuse 
is prevented. 
 
279. In my view the basis for the ECJ’s position in Halifax is to be summarized as follows. It is 
settled case law that Community law should not be relied upon for fraudulent or abusive 
purposes. This abuse-doctrine encompasses all areas of Community law, including all Directives 
and VAT Directives in particular. As to the latter, this point is further confirmed by the various 
                                                 
666 See e.g. ECJ, 8 October 1987, Kolpinghuis Nijmegen BV, C-80/86, § 9: “ (…) the binding nature of a Directive, 
which constitutes the basis for the possibility of relying on the Directive before the national court, exists only in 
relation to “each Member State to which it is addressed”. It follows that a Directive may not of itself impose 
obligations on an individual and that a provision of a Directive may not be relied upon against such a person before a 
national court”. 
667 ECJ, 21 February 2006, Halifax plc et alia, C-255/02. 
668 For a discussion whether the abuse doctrine is a general principle of Community law or an interpretation principle, 
see supra 2.3. 
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provisions in the 6th VAT Directive allowing Member States to enact measures to prevent “any 
possible evasion, avoidance or abuse”669. In its judgment in Gemeente Leusden the ECJ said that 
these reservations of competence establish that the prevention of abuse is an objective 
“recognized and encouraged” by the 6th VAT Directive670. The fact that the 6th VAT Directive 
does not allow Member States to enact anti-avoidance measures to prevent abuse of the 
provisions of the recovery of input VAT (Art. 17) is not an obstacle to the ECJ’s conclusion 
because, as AG Maduro observed in his Opinion “the notion of abuse operates as a principle 
governing the interpretation of Community law”671. Accordingly, it does not require express 
recognition by Community legislation to render it applicable to the provisions of the Directive 
and, where Community law provides for such a specific provision, such provision is a mere 
codification of that existing principle672. The fact that in ultimo it is national law which has 
transposed the Directive that is abused did not convince the AG nor the ECJ. The benefits 
accorded by national law and which are allegedly claimed in an abusive manner stem from the 
Directive which the Member States must transpose in their national law673. Thus the right that is 
abused is a Community right. The AG observed that national law implementing a Directive must 
be construed and applied by national authorities (i.c. tax authorities and Courts) in accordance 
with the wording and purpose of the Directive so that its objective is achieved674. As the 
Community principle of interpretation is aimed at ensuring that the objectives of the 6th Directive 
establishing the right to deduct input VAT are not distorted, national authorities should follow it 
when applying their national law on deduction of input VAT in a way that abuse is prevented.  
 
280. These principles can be applied mutatis mutandis to the Parent/Subsidiary and Interest & 
Royalty Directives. Both Directives form part of Community law. There is no doubt that they can 
be used in manner that defeats their objectives. The various specific anti-provisions included in 
the Directives and the reservations of competences by the Member States in the area of 
prevention of abuse confirm that there is no intention on the part of the Community legislator that 
the Directives should be construed in a manner that perpetrates their abuse. Art. 5 (2) of the 
Interest & Royalty Directive which states in a general manner that Member States can deny the 
benefits of the Directive “in the case of transactions for which the principal motive or one of the 
principal motives is tax evasion, tax avoidance or abuse”, is an express codification of the 
interpretation principle of Community law according to which taxpayers should not abuse the 
Directive. It follows that Member States that have not enacted anti-avoidance legislation by virtue 
of the reservations of competences provided by the Directives (or that have enacted inefficient 
provisions) can on the basis of such interpretation principle deny the benefits of the Directives in 
case of abuse675. As the Parent/Subsidiary and Interest & Royalty Directives involve matters of 
direct taxation for which the Member States have reserved their competence to prevent abuse and 
such reservations of competences are optional (see margin no. 248) still Member States remain 
free to apply this interpretation principle to prevent abuse. The prevention of abuse of the income 
tax Directives thus remains a matter of the public interest of each Member State. However, once a 
Member State decides to prevent that abuse, it must respect the content of the abuse-doctrine and 
all the principles of Community law set forth before (see in particular 2.3., 5.4.1. and 5.4.2.2.1). 
                                                 
669 Art. 13B; 14; 15 and 28c. 
670 ECJ 29 April 2004, Gemeente Leusden en Holin Groep, C-478/01 and 7/02, § 76. 
671 Opinion AG Maduro, Halifax, C-255/02, § 69. 
672 Opinion AG Maduro, Halifax, C-255/02, § 74-75. 
673 ECJ, 21 February 2006, Halifax plc et alia, C-255/02. § 67-68; Opinion AG Maduro, Halifax, C-255/02, § 81. 
674 Which is a reference to the ECJ’s case law in Kolpinghuis (ECJ, 8 October 1987, Kolpinghuis Nijmegen BV, C-
80/86, § 12) and Marleasing (ECJ, 13 November 1990, Marleasing, C-106/89, § 8). 
675 Rousselle, O., Liebman, H., The Doctrine of the Abuse of Community Law: The Sword of Damocles Hanging over 
the Head of EC Corporate Tax Law?, European Taxation, 2006, 561-562,; contra (in relation to Art. 11 of the Merger 
Directive): Hoenjet, F., The Leur-Bloem judgment: the jurisdiction of the European Court of Justice and the 
interpretation of the anti-abuse clause in the Merger Directive, EC Tax Review, 1997, 213. 
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This conclusion also confirms the point made before that the reservations of competences laid 
down in both Directives do not offer any supplementary rights to Member States which they do 
not have in the absence of such reservations (see margin no. 252). 
 
281. The above theory and the ECJ’s decision in Halifax have been cricitized because they would 
infringe the settled principles of direct effect of EC Directives676. I disagree. When the Directive 
itself contains a specific anti-abuse provision and a Member State fails to transpose such 
provision correctly in its national law, the principle of direct effect still precludes a Member State 
(i.c. tax authorities and Courts) to rely on such provision against a taxpayer to refuse him the 
benefits of the Directive. However, this was not at stake in Halifax and the ECJ has therefore not 
overruled its case law on direct effect of Directives. When the Directive (like in Halifax) does not 
include anti-avoidance provisions, Member States have no obligation to transpose a provision of 
the Directive in domestic law. Member States (the UK i.c.) can therefore not be blamed to rely 
against a taxpayer on a mandatory rule of a Directive which they failed to transpose, which is the 
thrust of the principle of direct effect. On the other hand Halifax confirms what emerged from 
earlier ECJ’s case law that is that Community law should not be abused and that Member States 
have the right to prevent such abuse. The novelty of Halifax is that it clarifies that the doctrine of 
abuse of Community law is an interpretation principle so that a Member State should not even 
enact rules in domestic law to prevent abuse of the Directive but can merely interpret the 
provisions of the Directive (or better its implementing national legislation) in a way that 
precludes abuse.  
 
282. Does that theory help the Belgian tax authorities? It depends. Where the interposed company 
or conduit arrangement amounts to a wholly artificial arrangement set up to avoid Belgian 
withholding tax, they can interpret the Directive in such a way that abuse is prevented where the 
GAAR would for whatever reason be incapable of recharacterizing the arrangement. Outside 
cases of abuse, the answer is negative. I have submitted above that the “beneficial owner”-test of 
the Directives is a “lex specialis” by which conduit arrangements are to be struck down (see 
5.4.2.2.2). If there is no abuse but only a question of whether the interposed company beneficially 
owns the income, that issue is to be resolved under the “beneficial ownership”-test of the 
Directive. It is reiterated that the “beneficial owner”-definition of the Interest & Royalty Directive 
(Art. 1 (4)) has been narrowly and incorrectly transposed into Belgian law (see margin no. 271). 
The principle of direct effect precludes Belgium to rely on the wording of Art. 1 (4) of the 
Directive to construe the term more broadly than under the national provision.   
 
5.5. The prevention of treaty shopping by “Limitation on Benefits”-clauses 
 
283. In this last Section, I will analyze to what extent the few Belgian tax treaties that provide for 
“Limitation on Benefits”-provisions to prevent those treaties from being shopped by persons for 
                                                 
676 Brennan, P., Why the ECJ Should Not Follow Advocate General Maduro’s Opinion in Halifax, International VAT 
Monitor, 2005, 248-253. 
The author agues that the UK should have provided for an anti-avoidance measure in domestic law and that its failure 
to do so precludes it to construe the provisions of the Directive as against the taxpayer. A holding to the contrary 
infringes the principle of direct effect. He also argues that after Halifax there is no more need to transpose a Directive 
in domestic law as both economic operators and governments can rely on it against each other and that, as a result, the 
ECJ’s case law on the non-existence of horizontal effects of Directives between individuals is no longer tenable. In my 
view, as to the first point the author fails to recognize that abuse of Directive is an abuse of Community rights and that 
the ECJ has developed a Community-wide anti-abuse doctrine that operates as an interpretation principle and which in 
VAT matters may even be general principle of Community law (see supra 2.3). If one follows the author’s reasoning 
through, a Member State would also be precluded from applying judicial doctrines against fraud or sham, which is not 
reconcilable with Community law. The second point is exaggerated as there is no suggestion in Halifax that the ECJ’s 
judgment intends to go beyond cases of abuse. 
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whom the treaty benefits were not conceived (see Part Three, 7.2), are in accordance with the 
imperatives of Community law. The ECJ has dealt with this issue only very recently, and in my 
view only sideways, in the Class IV ACT-case677. The analysis below is therefore based on the 
ECJ’s judgment in that case and on its case law in other tax and non-tax matters.   
 
5.5.1. GENERAL DISCUSSION/DELINEATION OF THE SUBJECT 
 
284. Because of the different effects where Member States enter into treaties that do not observe 
Community law, a discussion of the compatibility of “Limitation on Benefits”-clauses in tax 
treaties with Community law should distinguish between clauses included in tax treaties between 
Member States and those included in treaties with non-Member States678. Only the treaty between 
Belgium and Spain provides for a mechanical “Limitation of Benefits”-provision in the traditional 
meaning of the term, i.e. a “look through” (or ownership)-clause according to which only 
companies resident of the other State and controlled by residents of that same State can avail 
themselves of relief in the source State (see Part Three, 7.2.2.5). The treaties with Estonia, Latvia 
and Lithuania do not contain a mechanical “Limitation on Benefits”-clause but allow the denial of 
treaty benefits where (one of) the main purpose(s) of the transaction is the claiming of treaty 
benefits (see Part Three, 7.2.2.4). Those four treaties are discussed hereafter sub 5.5.2.  
 
285. I will not thoroughly address the question whether “Limitation on Benefits”-clauses 
included in Belgian tax treaties with non-Member States are in accordance with Community law. 
There are several reasons. First, where this study discusses issues of source State taxation, the 
discussion is limited as a matter of principle to the case of Belgium being the State of source of 
the income. Secondly, while I realize that Belgium may have infringed the provisions of the EC 
Treaty on the freedoms because it included a “Limitation on Benefits”-provision in the treaties 
with the USA, Switzerland and Canada (See Part Three 7.2.2.), the most questionable provision 
with practical effect – i.e. Art. 12 A (1) (a) of the Belgium/US tax treaty providing for a 
nationality (ownership)-test and a base erosion-test (see Part Three, 7.2.2.2)679 – has recently been 
supplemented in the new Belgium/US tax treaty by a “derivative benefits”-clause680. Under the 
ownership-test provided in Art. 12 A (1) (a) of the former tax treaty, a Belgian company only 
qualified for treaty relief in the USA if it was controlled by qualifying Belgian and/or US 
residents or US nationals. Such a provision may be in breach of Art. 43-48 EC Treaty (or the 
Treaty provisions governing the other relevant freedoms) as it amounts to a discrimination of 
Belgian companies according to whether their shareholders are Belgian residents or residents of 
other Member States681. Under the new treaty Belgian companies deriving US source income 

                                                 
677 ECJ, 12 December 2006, Test Claimants Class IV ACT Group Litigation, C-374/04. 
The AG spent only five and the ECJ six paragraphs to the complex question whether a “Limitation on Benefits”-
provision is in line with Community law. The question formed part of a larger group of question whether the UK ACT-
regime was compatible with Community law (see infra 5.2.2.1.2). 
678 Treaties between Member States that do not observe Community law, have no legal effect. Art. 307 EC Treaty 
governs the obligations of Member States entering into treaties with third States. Treaties predating the entry into force 
of the EC are to be respected, but to the extent that they are not in line with Community law they must be renegotiated. 
Treaties entered into after the entry into force of the EC Treaty must always observe Community law. However, where 
they do not the consequences are less clear (see footnotes under margin no. 285). 
679 For a recent and comprehensive discussion of the compatibility of “Limitation on Benefits”-provisions in tax treaties 
with Community law, see Vega Borrego, F., Limitation on Benefits Clauses in Double Taxation Conventions, Eucotax, 
Kluwer Law International, 2006, 237-276. 
680 Art. 21 new Belgium/US tax treaty signed on 27 November 2006. Not yet in force. 
681 Also the fact that the Belgian company may not pay more than 50% of gross income by way of interest and royalties 
to residents or citizens of other States than Belgium or the USA under the base erosion-test, arguably infringes the 
provisions of the free movement of capital or the freedom of services as it restricts the company’s free choice of 
financiers and service providers. 
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qualify for the treaty benefits not only if they are controlled by Belgian and/or US residents or US 
nationals but also if they are controlled for at least 95% by maximum seven EC or EEA residents 
who would have been eligible for the same treaty benefits if they had received the US income 
themselves directly (i.e. where there is a Treaty between their residence State and the US 
providing for the same benefits)682. This “derivative benefits”-clause removes the most obvious 
infringements of the EC Treaty. It is true that the new Belgium/US Treaty does not eliminate all 
potential infringements of the EC Treaty. E.g. (i) the new “derivative benefits”-clause does not 
save all Belgian companies that are controlled by EC (grand) parent companies but only those of 
which the parent qualifies for equivalent benefits under a treaty between the USA and its State of 
residence and still provides some other restrictions as to the qualifying shareholders (in terms of 
minimum shareholding and maximum number of shareholders); (ii) the “stock exchange”-test 
only applies to Belgian companies the shares of which are quoted on recognized stock exchanges 
(not including all EU stock exchanges); (iii) the “activity”-test requires the Belgian company to 
be engaged in an active conduct or a trade or business in Belgium (excluding investment 
companies); (iv) the exclusions are in essence automatic and irreversible and thus apply 
indistinctly to abusive and non-abusive cases683 etc.. However, it is submitted that by having 
added a “derivate benefits”-clause to the treaty, Belgium has warded of the biggest threat of 
being held liable for breach of the EC Treaty since the ECJ’s-judgment in the Open Skies-
cases684. I also submit that – although the strength of the argument may vary depending upon the 
relevant subclause of the “Limitation on Benefits”-provision - the other potential infringements 
(provided that they are not justifiable) are not sufficiently serious to hold Belgium liable under the 
Brasserie du Pêcheur and Francovich-case law685. Moreover, there may be a general argument in 
                                                 
682 On the other hand, the possible conflict between the base erosion-rule and Community law has been increased as it 
now applies to all sorts of payments (and not only to interest or royalties), but not including bank interest, “arm’s 
length” services fees and rent for tangible property. 
683 However, the provision is also supplemented by a hardship-clause allowing the competent tax authorities to grant 
the treaty benefits notwithstanding the fact that the company fails to satisfy the mechanical test, if they determine that 
the establishment of the company and the conduct of its operations does not have as one of its principal purposes the 
claiming of treaty benefits. While such a clause should generally be welcomed, it is questionable whether the US tax 
authorities (which are in essence the ones that will apply the clause if a Belgian company claims that its rights under 
Community law are restricted) will be willing to apply Community law and, even if they do, whether they are capable 
of appreciating all the subtleties of Community law to grant treaty access to such Belgian company. Also a competent 
authority procedure is not very transparent and its outcome not directly subject to judicial review. For further 
discussion, see Vega Borrego, F., Limitation on Benefits Clauses in Double Taxation Conventions, Eucotax, Kluwer 
Law International, 2006, 255-257.   
684 In the Open Skies-cases the ECJ disqualified a nationality-clause (with similar effects as the ownership-clause of the 
former Belgium/US tax treaty) in the aviation agreements between 8 Member States (including Belgium) and the USA, 
granting the USA the right to disallow the treaty benefits to airline companies which were not substantially owned or 
controlled by residents of the other contracting State (e.g. to a Belgian company controlled by French shareholders). 
The ECJ rejected the argument that the clause was inserted at the request of the USA and the good faith argument of 
Belgium. Belgium insisted while the treaty was in force to renegotiate it to make it more Community law-friendly but 
the offer was turned down by the US. The Court found that such clauses lead to a discrimination of Belgian airline 
companies depending upon whether they were controlled by Belgian or EU-shareholders and that such discrimination 
originated in the clause itself. According to the ECJ the breach of Community law lies with the EC Member State 
because it agreed to a clause that, while applied by a non-Member State, restricts EU parent companies of  the airline 
company from exercising their right of secondary establishment  (see e.g. ECJ, 5 November 2002, Commission v. 
Belgium, C-471/98, § 127-145). For further discussion see e.g. Clark, B., The Limitation on Benefits Clause under an 
Open Sky, European Taxation, 2003, 22-26; Craig, A., Open Your Eyes: What the Open Skies”-Cases Could Mean for 
the US Tax Treaties with the EU Member States, European Taxation, 2003, 63-74.  
685 Belgium has no right to withdraw from the treaty under Art. 46 VC and it is not in a position to prevent the USA 
from applying the “Limitation on Benefits”-clause. Arguably, the harmed taxpayer could claim damages from the 
Belgian State for having negotiated a tax treaty that infringes its rights under the provisions of the EC Treaty that have 
direct effect. Such damage would seem to be equal to the difference between the domestic US withholding tax and the 
treaty rate otherwise applicable, plus ancillary damages. However, the ECJ set the conditions for such claims to be 
honoured (ECJ, 5 March 1999, Brasserie du Pêcheur et alia, Joined cases 46 and 48/93; § 51 et seq. ECJ, 19 November 
1991, Francovich et alia, Joined cases C-6/90 and 9/90, § 38 et seq.). Those conditions are: (i) the infringed EC rule 
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favor of the Belgian negotiators. The USA refuses to enter into tax treaties not including a 
“Limitation on Benefits”-clause. The harm done to a limited number of Belgian companies under 
such a clause which does not observe Community law is dwarfed by the damage that would be 
caused to all taxpayers (Belgian and US residents) if no treaty were concluded at all. The strength 
of this argument depends on the evidence on the US’ insistence on the inclusion of the clause in 
the minutes of the negotiation686. The “Limitation of Benefits”-clause in the Belgium/Switzerland 
treaty was included in 1978, i.e. in tempore non suspecto (i.e. long before the Open Skies-case 
law) and should accordingly not give rise to liability (see Part Three, 7.2.2.1). However, Belgium 
may be wise to renegotiate it in view of the Open Skies-case law, its position under the new treaty 
with the USA and its obligations under Art. 307, al. 2 EC Treaty. The “Limitation on Benefits”-
clause in the Belgium/Canada treaty was included shortly before the ECJ’s judgment in Open 
Skies (see Part Three, 7.2.2.5). While it provides for a nationality-clause that is not in line with 
this judgment, its scope is restricted as it applies only to Belgian companies which are not subject 
to ordinary tax, in particular Belgian coordination centers – a regime which fades out by 2010 - 
and it is further supplemented by a bona fide activity-exclusion. Hence, the infringements, if any, 
should be minor or justifiable.     
 
5.5.2. THE “LIMITATION ON BENEFITS”-PROVISIONS IN THE BELGIAN TAX 
TREATIES WITH EC MEMBER STATES 
 
286. I will first discuss the provision included in the Belgium/Spain tax treaty (see 5.5.2.1). The 
clause included in the treaties with Estonia, Latvia and Lithuania is addressed sub 5.5.2.2. 
 
5.5.2.1. The Belgium/Spain tax treaty 
 
287. Scheme 4 which was discussed in Part One is the relevant Scheme. For purposes of the 
following analysis, the Conduit Company in Member State C is based in Spain. The Spanish 
holding owns, in addition to the shares in the Belgian operating company, shares in several other 
European operating companies for which it actively provides managerial services. Belgium 
denies the exemption of dividend withholding tax (Art. 10 (2) (b) of the tax treaty) under the 
“Limitation on Benefits”-provision included in the Protocol to the treaty. Under this provision 
Belgium should not provide relief if dividends, interest, royalties or capital gains are derived by a 
company which is a resident of Spain, where persons who are not residents of Spain hold, directly 
or indirectly, more than 50% of the capital of that company. However, the provision is 
supplemented by a bone fide activity- carve out. It does not apply if the company shows that it 
performs substantial trade or business activities in Spain, not being activities consisting 
principally of holding or managing shares or other business property. The interpretation issues 
arising under this “Limitation on Benefits”-clause have been discussed earlier (see Part Three, 
7.2.2.3). Scheme 4 concerns a case of treaty shopping. The State Member State R residents, non-
residents of Spain, have shopped into the Belgium/Spain tax treaty to avoid the application of the 

                                                                                                                                                  
must confer rights on individuals; (ii) there must be a sufficiently serious breach of Community law; (iii) there is a 
direct causal link between the breach and the damage.  In order to assess the seriousness of the breach the following 
criteria are, inter alia, to be considered: the degree of clarity and precision of the rule infringed, the measure of 
discretion left to the Member State; whether the infringement was intentional; whether the error of law was excusable 
or inexcusable; whether a position taken, by a Community institution has contributed towards the breach of law and the 
adoption or retention of a national measure contrary to Community law. It is submitted that Belgium can overcome 
claims for damages if it would itself remedy the damage. Such could be achieved if it were to give a tax credit for the 
total amount of the withholding tax applied by the source State. 
686 Also: Vega Borrego, F., Limitation on Benefits Clauses in Double Taxation Conventions, Eucotax, Kluwer Law 
International, 2006, 265-273; Terra, B., Wattel, P., European Tax Law, Fourth Edition, Kluwer Law International, 
2005, 195-197. 
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Belgian domestic dividend withholding tax resulting from the fact that the partnership is not 
entitled to the benefits of the tax treaty between Belgium and State R. To achieve their aim (i.e. 
claiming relief of dividend withholding tax in Belgium under the Belgium/Spain tax treaty) they 
have set up a holding company in Spain.  
 
5.5.2.1.1. Personal view 
 
288. I submit that treaty shopping is a variant of tax jurisdiction shopping and thus that the 
question whether treaty shopping amounts to an abuse of Community law and constitutes 
illegitimate tax avoidance must be answered in the same way as whether tax jurisdiction shopping 
constitutes such an abuse. The partners of the State R partnership have exercised their freedom of 
establishment by setting up a company in Spain and that company has exercised its freedom of 
establishment by taking a majority shareholding in the Belgian company. Such is done to avoid 
the application of a cumbersome tax provision of Belgian domestic law and to enjoy the benefit 
of a more advantageous provision of the tax treaty between Spain and Belgium. The fact that the 
more advantageous tax rule does not stem from the domestic tax law of Spain but is a rule agreed 
between Belgium and Spain in a tax treaty which forms part of the legal order of both States is in 
my view not relevant687. Still, the EC Treaty freedoms are exercised and an investment is 
structured in such a way as to benefit from the least restrictive tax laws of a Member State. It 
follows that treaty shopping is another form of tax arbitrage which – as is observed before - in an 
internal market pursues a legitimate objective of Community law (see margin no. 84). Such 
would only be different and then there would be abuse of Community law if the State R partners 
were to have recourse to a wholly artificial arrangement that frustrates the objectives of the 
freedom of establishment of which they have availed themselves. 
 
289. Community law permits Member States to prevent abuse of Community law and the 
prevention of tax avoidance is a legitimate overriding reason of general interest justifying a 
restriction to the exercise of the Treaty freedoms (see margin no. 141). “Limitation on Benefits”-
clause are included in tax treaties because the Contracting States want to prevent that the tax 
relief given by the source State of the income ultimately benefits to third States residents. The 
purpose of such clauses is to reserve tax relief in the source State only to bona fide residents of 
the other Contracting State (see Part Three, 3.3.3.4). As far as Spanish companies are concerned 
this group of taxpayers is limited to companies that have a sufficient nexus with Spain (defined in 
terms of a majority of Spanish resident shareholders) and/or a real business purpose for the 
transaction. Accordingly, “Limitation on Benefits”-clauses seek to prevent another form of tax 
avoidance (involving tax treaties between Member States), an objective which is in line with 
Community law688. The ECJ’s judgment in the D-case further supports the conclusion that 
Community law does not require a Member State to confer the benefits agreed upon in a tax 
treaty with another Member Sate to residents of a third Member State689. In D the ECJ held that 
benefits which the source State under a tax treaty confers to residents of the other Contracting 
State form part of a bundle of reciprocal rights and obligations only reserved for residents of the 
other State. They contribute to the tax treaty’s overall balance and cannot be separated from the 
remainder of the treaty. The negotiated balance of the treaty would be disturbed if under 
Community law the source State were to grant such benefits to residents of third Member State.  
                                                 
687 Also: Panayi, C., Treaty Shopping and Other Tax Arbitrage Opportunities in the European Union – A Reassesment, 
European Taxation, 2006, 141-142; Weber, D., Tax Avoidance and the EC Treaty Freedoms, A Study of the Limitations 
under European Law to the Prevention of Tax Avoidance, Eucotax, Kluwer Law International, 2005, 203.   
688 For an overview of other potential justifications, which the author ultimately rejects, see Panayi, C., Treaty 
Shopping and Other Tax Arbitrage Opportunities in the European Union – A Reassesment, European Taxation, 2006, 
143-147. 
689 ECJ, 5 July 2005, D, C-376/03, § 30 and 61-62. 
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290. Although Member States prima facie have the right to include clauses in their tax treaties to 
ensure that the benefits are enjoyed by those for whom they have been conceived, in their mutual 
relations, Member States may not conclude (tax) treaties which infringe provisions of Community 
law. In case of conflict, Community law prevails and the provisions of the (tax) treaties are set 
aside, regardless whether the treaties were entered into before or after the entry into force of the 
EC Treaty (or of the accession of a Member State) (see footnote under margin no. 284). It follows 
that “Limitation on Benefits”-clauses are only enforceable to the extent that they comply with the 
requirements set by Community law. The “Limitation on Benefits”-clause of the Belgium/Spain 
tax treaty raises three sorts of issues of compatibility with Community law. 
 
291. First, by applying an “ownership”-test, the treaty differentiates between Spanish parent 
companies depending upon whether their controlling shareholder is a resident of Spain 
(qualifying for relief in Belgium) or of another Member State (disqualifying for relief in 
Belgium). For the rest such Spanish companies are in an identical situation. They both receive 
Belgian source dividends which make them liable to limited tax liability in Belgium under the 
provisions of the Belgium/Spain treaty and they are both subject to full tax liability on such 
dividends in Spain. Accordingly, there is a different tax treatment of Spanish parent companies in 
similar positions solely depending on the residence of their shareholders. Such indirect 
discrimination restricts the rights of shareholders of other Member States to set up companies in 
Spain under the same conditions as residents of Spain and thus violates the provisions of Art. 43-
48 EC Treaty690. As observed earlier, the “control”-theory according to which the nationality of 
the shareholders and of the management determines the nationality of the company and its 
protection under the freedom of establishment has been rejected when the EC Treaty was 
negotiated (see margin no. 116). It follows that as long as the company complies with 
requirements set forth by Art. 48 EC Treaty (i.e. formed in accordance with the laws of a Member 
State and establishment in the Community) protection under the freedom of establishment cannot 
be made dependent on the ultimate ownership or control over the company. The ECJ expressly 
confirmed this view in a number of judgments. In Factortame II the UK anti-quota-hopping rules 
were at stake. These rules were enacted to prevent foreign (in particular Spanish) fishermen to 
fish against the British fishing quota which the UK intended to reserve to fishermen resident of 
the UK. The rules provided, amongst others, (i) that the owners and managers of the vessel must 
be UK nationals or companies incorporated in the UK and that, in the latter case, at least 75% of 
the shares of the company must be owned by UK nationals or by companies fulfilling the same 
requirements and that 75% of the company’s directors must be UK nationals and (ii) that those 
owners and directors must be UK residents. This rule is similar to the “Limitation of Benefits”-
clause of the Belgium/Spain tax treaty both in terms of wording and of purpose. In Factortame II 
the ECJ held that such criteria result in “a discrimination on grounds of nationality” which is 
incompatible with Art. 43-48 EC Treaty691. In the aforementioned Open Skies-cases the ECJ 
found the nationality-clause included in an aviation agreement between individual Member States 
(including Belgium) and the USA to lead to a discrimination of the Belgian airline companies 
operating between Belgium and the USA depending upon whether they were controlled by 
Belgian shareholders (no disallowance of the benefits of the agreement permitted) and by 
shareholders of other Member States (excluded from the benefits of the agreement)692 (see supra 

                                                 
690 It is submitted that it is not relevant to determine which of the two Member States caused the restriction. As the ECJ 
observed in the Open Skies-cases the restriction originates in the tax treaty provision and such was agreed upon by both 
Member States. Where a treaty between two Member States is in breach of Community law, it is not matter of 
determining the State’s liability of that breach. The treaty provision that violates Community law is simply not 
operative (see supra 5.2.2.1.3).  
691 ECJ, 25 July 1991, Factortame Ltd and others, C-221/89, § 32. 
692 ECJ, 5 November 2002, Commission v. Belgium, C-471/98, § 127-145. 
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5.5.1). More recently in Commission v. the Netherlands, the ECJ held that the requirements 
imposed by the Dutch ship registration scheme for vessels to be registered in the Netherlands and 
to fly the Dutch flag were in breach of Art. 43-48 EC Treaty. Under Dutch law two thirds of the 
shareholders of a Community or an EEA company owning the vessel must be residents of the EC 
or the EEA and also the directors of the company and the local representative of the ship must be 
residents of the EC or EEA. The ECJ even found such an expanded nationality-clause to restrict 
the freedom of establishment of shipowner companies693. This decision confirms that nationality-
clauses restricting the benefits of a tax treaty only to companies controlled by shareholders 
resident in the State of residence of the company infringe Art. 43-48 EC Treaty. It may have far-
reaching consequences and even raises the question whether the “derivative benefits”-clause 
under the new Belgium/USA tax treaty (which expands the scope of qualifying companies to 
Belgian companies controlled by certain EC or EEA residents) is compliant with Community law 
(see margin no. 285). In my view the Court’s decision should not be applied outside the facts of 
the Dutch case. The Court’s reasoning makes it clear that such clauses must be seen in their 
particular context and against the objective which they pursue694. In view of the objective pursued 
by “Limitation on Benefits”-clauses, it would be inappropriate to expand such clauses beyond 
shareholders of the conduit company that are unable to claim equivalent benefits under the tax 
treaty (or other relevant tax rules, i.e. Directives) applicable between the source State and their 
State of residence. There is an abundant number of authors which concludes that ownership-tests 
included in “Limitation on Benefits”-clause, like in the one of the Belgium/Spain tax treaty, are 
not compatible with the EC Treaty freedoms and F. Vega Borrego expressly reaches this 
conclusion with respect to the clause included in the Belgium/Spain treaty695.     
 
292. Secondly, the provision is supplemented by an activity-exclusion. It does not apply if the 
Spanish company performs substantial trade or business activities in Spain, not being activities 
consisting principally of holding or managing shares or other business property. As observed 
above the provisions on the freedom of establishment do not require a company that avails itself 
of its right of secondary establishment to conduct an active economic activity in its State of 
residence as long as its takes a controlling shareholding in a company exercising a genuine 
economic activity itself, a condition which is fulfilled in the case at hand as a majority stake is 

                                                 
693 ECJ, 14 October 2004, Commission v. Netherlands, C-299/02. If the structure of their share capital or of their board 
of directors fell foul of the fixed criteria, they had to change them. Such changes could, according to the Court, lead to 
serious disruption within the company. They may also require adjustments in the recruitment policy of local 
representatives and significant formalities with possible adverse financial consequences. The ECJ found such 
restrictions not to be proportionate to achieve the aim of the rule (i.e. exercising effective control and jurisdiction over 
vessels flying the Dutch flag). It found that there was no need to have an actual link with the owner of the ship, but that 
it was sufficient that the management of the ship was carried out from the Netherlands by an authorized representative. 
Effective jurisdiction depends primarily on the practical accessibility of that person and not on his residence. For a 
discussion of the case, see Panayi, C., Ships and Taxes: Does the Case of Commission v. Netherlands Have Tax 
Implications?, European Taxation, 2005, 97-102. 
694 This also emerges from the UK and Irish quota-hopping cases, see e.g. ECJ, 25 July 1991, Factortame Ltd and 
others, C-221/89, § 32; ECJ, 4 October 1991, Commission v. Ireland, C-93/89, § 12-14; ECJ, 14 December 1989, 
Jaderow, C-C-216/87, § 23 et seq.. 
695 See e.g. Vega Borrego, F., Limitation on Benefits Clauses in Double Taxation Conventions, Eucotax, Kluwer Law 
International, 2006, 263; Panayi, C., Treaty Shopping and Other Tax Arbitrage Opportunities in the European Union – 
A Reassesment, European Taxation, 2006, 142; Terra, B., Wattel, P., European Tax Law, Fourth Edition, Kluwer Law 
International, 2005, 195-197; Weber, D., Tax Avoidance and the EC Treaty Freedoms, A Study of the Limitations under 
European Law to the Prevention of Tax Avoidance, Eucotax, Kluwer Law International, 2005, 125-127; Kemmeren, E., 
EC Law: Specific Observations, The Compatibility of Anti-Abuse Provisions in Tax Treaties with EC Law, Essers, P. 
et alia (eds.), Eucotax, Kluwer Law International, 1998, 33; Malherbe, J., Delattre, O., Compatibility of Limitation on 
Benefits Provisions with EC Law, European Taxation, 1996, 17-18; Hinnekens, L., Compatibility of Bilateral Tax 
Treaties with European Community Law – Application of the Rules, EC Tax Review, 1995, 227. 
Also the Commission believes that “Limitation on Benefits”-clauses are in breach of the EC Treaty (Communication of 
Commission of 23 October 2001, COM (2001) final and of 24 November 2003, COM (2003) 726 final). 
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taken in an operating Belgian company (see supra 3.2.1.2.6.). However, such does in my view not 
prevent the Contracting States to a tax treaty to require the company be established in its territory 
and restrict the treaty benefits to those carrying on genuine activities696. Indeed, it follows from 
the ECJ’s case law on the UK quota-hopping rules that the Member State where the right of 
establishment is exercised, may set conditions with which such establishment must comply to 
ensure that the company has real economic nexus with that State, provided that such conditions 
are compatible with Community law. In Jaderow the ECJ said that the UK was entitled to lay 
down “conditions designed to ensure that the vessel has a real economic link with that State”697. 
And in Factortame II it observed that “a requirement for the registration of a vessel to the effect 
that it must be managed and its operations directed and controlled from within the Member State 
in which it is to be registered essentially coincides with the actual concept of establishment”698. 
Subject to the proviso that the economic nexus-requirement must observe Community law, Spain 
and Belgium are entitled to set in their treaty conditions as to the level of activity which the 
Spanish company should perform to be eligible for treaty benefits. A requirement according to 
which the Spanish company must carry on a trade or business activity is in line with the meaning 
of the term “establishment” within Art. 43 EC Treaty699. However, this does not mean that the 
activity-carve out is free from criticism. First, the clause requires the Spanish companies to 
conduct a trade or business “in Spain”. Such requirement does not seem to accord to the ECJ’s 
judgments in Segers, Centros and Inspire Art. There the Court suggests that the fact that the 
company does not conduct any economic activity in the State where it has its registered office is 
no ground to deny the company protection of Art. 43-48 EC Treaty as long as it conducts an 
economic activity somewhere in the Community (see supra 3.2.1.2.6)700. Thus, it is against 
Community law to deny treaty protection to a Spanish company because it carries on significant 
activity in one or more branches within the Community but outside Spain. In this respect it is 
inconsistent that the “Limitation on Benefits”-clause requires the company to conduct activities in 
Spain while the exemption of withholding tax in Belgium is given because of the Spanish 
residence of the company even where the income producing asset is invested in a branch of the 
company outside Spain (e.g. Art. 10 (2) Belgium/Spain tax treaty). Secondly, the requirement that 
the trade or business activities to be conducted in Spain must be “substantial” may run foul of the 
flexible interpretation traditionally given by the ECJ to the term “establishment”. The ECJ 
requires the actual pursuit of effective and genuine economic activities on a stable basis, only to 
the exclusion of “purely marginal or accessory” ones (see 3.2.1.2.1). Also, the exclusion of 
activities consisting principally of holding or managing shares or other business property from the 
carve out is not in line with the interpretation of the terms “establishment” and “economic 
activity” proposed in this study according to which holding companies, like the one in Scheme 4, 
which actively manage shares and securities and carry on managerial services for their 
subsidiaries are protected by Art. 43-48 EC Treaty (see 3.2.1.2.1. and 3.2.1.2.5)701.  
                                                 
696 Also: Weber, D., Tax Avoidance and the EC Treaty Freedoms, A Study of the Limitations under European Law to 
the Prevention of Tax Avoidance, Eucotax, Kluwer Law International, 2005, 37; Kemmeren, E., EC Law: Specific 
Observations, The Compatibility of Anti-Abuse Provisions in Tax Treaties with EC Law, Essers, P. et alia (eds.), 
Eucotax, Kluwer Law International, 1998, 33-39.  
For the contrary view, see Hinnekens, L., Compatibility of Bilateral Tax Treaties with European Community Law – 
Application of the Rules, EC Tax Review, 1995, 227.  
697 ECJ, 14 December 1989, Jaderow, C-C-216/87, § 26. 
698 ECJ, 25 July 1991, Factortame Ltd and others, C-221/89, § 34-35. 
699 As indicated above the ECJ qualified this conclusion as to secondary establishments but such qualification has little 
relevance for conduit or base companies (see margin no. 109). 
700 Also: Vega Borrego, F., Limitation on Benefits Clauses in Double Taxation Conventions, Eucotax, Kluwer Law 
International, 2006, 250. 
This point has received attention under the new Belgium/US tax treaty as the “Limitation on Benefits”-clause allows 
economic activities conducted by “connected persons” to be attributed to e. g. the holding claiming treaty relief.  
701 Also: Vega Borrego, F., Limitation on Benefits Clauses in Double Taxation Conventions, Eucotax, Kluwer Law 
International, 2006, 252-254; Kemmeren, E., EC Law: Specific Observations, The Compatibility of Anti-Abuse 
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293. Thirdly, the “Limitation on Benefits”-clause does not respect the principle of proportionality. 
It has been observed before that an “ownership” or “look through”-test included in “Limitation on 
Benefits”-provisions is inadequate to prevent abuse of tax treaties by conduit companies. Such 
test does not deal with the essential feature of conduit companies, i.e. the erosion of their tax base 
by way of deductible payments made to third State residents or the subsequent distribution of 
dividends to their shareholders residents of third States (see Part Three, 7.2.1.1. and 7.2.1.3). It is 
difficult to see how the fact that the Spanish company is controlled for more than 50% by non-
Spanish residents could of itself prevent the abuse for which the rule has been designed (i.e. 
preventing that the relief of Belgian withholding tax accrues to third State residents). If the 
Spanish company does not pay on the Belgian source income to third State residents but e.g. 
reinvests the income, no treaty shopping occurs. It is submitted that a “Limitation on Benefits”-
clause providing for an ownership-requirement which is not supplemented by a base erosion-test 
is not suitable for achieving its stated objective. It should be held to be a disproportionate 
restriction of the Treaty freedoms on such ground. Secondly, as observed before OECD-style 
“Limitation on Benefits”-provisions are conceived the way they are to avoid proof of the 
taxpayer’s subjective intention of abusing the tax treaty. They provide for one or more 
mechanical tests which, if they are not fulfilled, deem abuse of the tax treaty present (see Part 
Three, 3.3.3.4). It goes without saying that such general (and, if they are not supplemented by 
some bona fide (safe harbour) provision, irrebuttable) presumptions of tax avoidance, which 
apply indistinctly without pertinent evidence of abuse, do not respect the terms of the ECJ’s case 
law according to which it is for the tax authorities to prove the existence of illegitimate tax 
avoidance702. Also, the “ownership”-test included in the clause of the Belgium/Spain tax treaty is 
based on a general presumption of tax avoidance grounded on a criterion which is questionable 
from a perspective of Community law. The test is written in such a way that the tax authorities do 
not have to establish the taxpayer’s intention to abuse the tax treaty on an individual basis. The 
fact that the “ownership”-test has not been expanded to EC residents, notwithstanding the 
developments concerning the taxation of dividends, interest and royalties on Community level 
and notwithstanding the fact that treaty only entered into force in 2003, aggravates the breach of 
Community law (Art. 10 EC Treaty)703. It is true that the overkill effects of the clause will to a 
large extent be mitigated by the inclusion of the activity-carve out. However, as observed above 
this carve out is also not entirely Community law-proof (see margin no. 292). In particular the 
exclusion of active holding, management and (maybe) financing companies from the benefits of 
the tax treaty also raises issues of disproportionality. To be proportionate the ownership-clause 
must be expanded to shareholders that are residents of EC or EEA Member States (with the 
exclusion of EC or EEA resident shareholders that would not enjoy relief in Belgium had they 
received the income directly, such as the State R partnership or its individuals partners)704. The 
activity-clause on the other hand must include all resident companies of Spain which are subject 

                                                                                                                                                  
Provisions in Tax Treaties with EC Law, Essers, P. et alia (eds.), Eucotax, Kluwer Law International, 1998, 34-37. 
Both authors base their argument on the interpreation of the term “economic activity” of the 6th VAT Directive. As 
indicated above, there is not a lot of authority to apply such parallel interpretation for construing the terms of Art. 43-48 
EC Treaty. However, the interpretation of Art. 43-48 EC Treaty proposed in this study leads to the same result (see 
margin no. 106). 
702 Panayi, C., Treaty Shopping and Other Tax Arbitrage Opportunities in the European Union – A Reassesment, 
European Taxation, 2006, 143; Vega Borrego, F., Limitation on Benefits Clauses in Double Taxation Conventions, 
Eucotax, Kluwer Law International, 2006, 259-261; Hinnekens, L., Compatibility of Bilateral Tax Treaties with 
European Community Law – Application of the Rules, EC Tax Review, 1995, 228. 
703 The treaty was signed in 1995 but only entered into force mid 2003. Both Member States had ample time to amend 
the treaty in the interval to bring it in line with Community law, i.e. the approval of the Parent/Subsidiary and Interest 
& Royalty Directives. 
704 To make it even more Community-friendly it should be supplemented by a base erosion-test that in itself observes 
the requirements of Community law.  
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to full tax liability in Spain and actively conduct an economic activity within the Community. 
However, the question arises whether Belgium could not simply rebut the foregoing arguments 
and argue that the “Limitation on Benefits”-clause does not infringe Community law by relying 
on the case law discussed immediately below. 
 
5.5.2.1.2. The ECJ’s case law (Gilly, D and Class IV ACT) 
 
294. Could Belgium successfully argue that the “Limitation on Benefits”-clause is only concerned 
with the allocation of taxing powers between it and Spain to convince the ECJ to apply its Gilly-
doctrine? As observed before, according to such doctrine Member States may allocate their fiscal 
jurisdiction as between themselves in tax treaties and thereby follow the principles developed by 
the OECD MC. Where the matter concerns such an allocation of taxing powers, the ECJ found 
the Treaty freedoms not to be applicable (see margin no. 203). That argument gains some force as 
the OECD has suggested many samples of  “Limitation on Benefits”-clauses in its Commentary 
and since 2003 even proposes the inclusion of a comprehensive US Model style clause in tax 
treaties among OECD Member Countries (see Part Three, 7.2.1). Also in Gilly the ECJ expressly 
held that a nationality-test included in Art. 14 of the France/Germany tax treaty for purposes of 
allocating fiscal jurisdiction does not lead to a discrimination that is prohibited under Art. 43 EC 
Treaty705. An ownership-test like the one included in the Belgium/Spain tax treaty could be said 
to be a kind of nationality-test as the nationality of the shareholders (often coinciding with their 
residence to which the test refers) determines the treaty entitlement of the Spanish company. 
However, I submit that the fact that the “Limitation on Benefits”-clauses is entrenched in a tax 
treaty with Spain does not permit Belgium to ward off the foregoing arguments. “Limitation on 
Benefits”-clauses are not concerned with the allocation of taxing powers among the Contracting 
States. Such powers are allocated under Art. 10-12 OECD MC. “Limitation on Benefits”-clauses 
operate at a later stage. They concern the exercise by the source State of its taxing powers and the 
desire to retain taxing rights where otherwise treaty benefits would accrue to third State residents. 
In Saint Gobain, de Groot, Bouanich and Denkavit Internationaal the ECJ held (with reference to 
Gilly!) that, although Member States remain competent to allocate their fiscal jurisdiction in 
bilateral tax treaties to avoid double taxation, they must nevertheless respect Community law 
when they exercise such taxing powers706. It is clear that the model “Limitation on Benefits”-
clauses proposed by the OECD in many respects does not observe Community law and that each 
ownership or nationality-test must be viewed on its own merits. The simple nationality-clause of 
Art. 19OECD MC (Government Services), which was at stake in Gilly, is by no means 
comparable to the complex nationality or ownership-clauses in “Limitation on Benefits”-
provisions and they both serve different purposes.  
 
295. What about the D-case? The ECJ’s judgment in the aforementioned D-case may be read as 
allowing Member States to include discriminatory provisions (such as those concerning two non-
residents) in tax treaties without being condemned by the ECJ for infringing the EC Treaty. In D 
the ECJ condemned the theory that the EC Treaty requires the grant of most-favoured nation-
treatment. It said that the EC Treaty (free movement of capital) does not require the Netherlands 
to confer a benefit which it offers to residents of Belgium under its tax treaty with Belgium to 
residents of Germany if the Netherlands/Germany treaty does not provide so. Some authors have 
argued that in D the ECJ accepts discrimination between non-residents by the source State and 
that it justifies such discrimination because the elimination of such discrimination would disturb 

                                                 
705 ECJ, 12 May 1998, Gilly, C-336/96, § 30. 
706 ECJ, 21 September 1999, Saint Gobain, C-307/97, § 56-57. See also ECJ, 12 December 2002, De Groot, C-385/00, 
§ 93-94 and ECJ, 19 January 2006, Bouanich, C-265/04, § 49-56; ECJ, 14 December 2006, Denkavit Internationaal, C-
170/05, §44.   
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the well negotiated balance of the Netherlands/Germany treaty. They argue that the ECJ offered 
Member States a “carte blanche” to preserve all sorts of discriminatory tax rules that will remain 
unaffected by Community law as long as they include them in their tax treaties707.  
  
296. The question whether a “Limitation on Benefits”-provision is in accordance with the EC 
Treaty (Art 43 and 56 EC Treaty) has recently been decided by the ECJ. In the Class IV ACT-
case, a UK Court asked the ECJ whether the UK infringed the EC Treaty where it does not grant 
a tax credit for dividends distributed by UK companies to Dutch companies that are controlled by 
German resident shareholders (“Limitation on Benefits”) under the UK/Netherlands tax treaty, 
while it does grant such credit (i) under the UK/Netherlands tax treaty for dividends paid to Dutch 
companies controlled by Dutch shareholders and to Dutch companies controlled by Italian 
shareholders and (ii) under the UK/Italy treaty for dividends paid to Italian companies and such 
regardless of the residence of the controlling shareholder of the Italian company. The inclusion in 
the UK/Netherlands treaty of a “Limitation on Benefits”-clause and the refusal to grant credit to 
Dutch companies controlled by German shareholders is explained by the fact that the UK does 
not grant credit for dividends paid by UK companies to German shareholders under the 
UK/Germany treaty. It purports to prevent the interposition of Dutch companies by German 
residents to claim tax credit in the UK. AG Geelhoed rephrased the question as follows: do Art. 
43 and 56 EC Treaty preclude the UK from differentiating between non-resident companies 
which are established in a Member State (the Netherlands) and which are covered by the same tax 
treaty (UK/Netherlands) depending upon whether their controlling shareholders are residents of a 
Member State (Germany) with which the UK has a tax treaty that does not grant tax credit 
(UK/Germany) or residents of a Member State (Italy) with which the UK has a tax treaty that 
does grant such a tax credit (UK/Italy)?. The AG concluded that this boils down to the question 
whether those non-resident companies are comparable for purposes of applying the non-
discrimination principle708. The AG and the ECJ handled this question as a most favoured nation-
issue like in the D-case. The question relating to the inclusion of a “Limitation on Benefits”-
clause on the UK/Netherlands treaty was Question 1 c) and d). There was another Question 1 b) 
which clearly raised a most favoured nation-issue. This question was whether the UK infringed 
the EC Treaty where it grants a tax credit to Dutch parents of UK subsidiaries, while it does not 
grant it to German parents of a UK subsidiary. The Court lumped all those questions together and 
rephrased the questions as follows: “By Question 1 (b) to (d), the national court essentially asks 
whether Articles 43 EC and 56 EC preclude a Member State from applying DTCs concluded with 
other Member States in terms of which, on a payment of dividends by a resident company, 
companies receiving those dividends which reside in some Member States are not entitled to a tax 
credit, while companies receiving such dividends which reside in certain other Member States are 
granted a partial tax credit”709. The ECJ applied its D-doctrine and answered Question 1 b) 
negatively. It observed that the fact that under the treaty with the Netherlands the UK gives a 
foreign tax credit to Dutch resident shareholders, while it does not to German resident 
shareholders under the treaty with Germany, is simply explained by the different treaty bargains 
and the different time at which the treaties were negotiated. The grant of that credit is an integral 
part of the UK/Netherlands tax treaty which contributes to its overall balance and can therefore 
not be segregated from it. The Court concludes that a company resident of Germany is not in the 
same situation as a company resident of the Netherlands and, hence, that the UK does not 
discriminate between Dutch and German parent companies of UK subsidiaries. The outcome of 
that analysis is not surprising as Question 1 b) is identical to the question referred to the ECJ in 
                                                 
707 Weber, D., Most-Favoured-Nation Treatment under Tax Treaties Rejected in the European Community: 
Background and Analysis of the D Case, Intertax, 2005, 441, Van Thiel, S., Free Movement of Persons and Income Tax 
Law: the European Court in search of principles, IBFD, Doctoral Series, vol. 3, 2002, 493.   
708 Opinion of AG Geelhoed, Test Claimants Class IV ACT Group Litigation, C-374/04, § 100.  
709 ECJ, 12 December 2006, Test Claimants Class IV ACT Group Litigation, C-374/04, § 75-76. 
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the D-case. Under the D-doctrine from the perspective of the source State two non-residents in 
different Member States and with different tax treaties with the source State are not comparable 
and the resulting different tax treatment is not discriminatory. However, the ECJ goes on saying 
that “the same applies” to the “Limitation on Benefits”-provision in the UK/Netherlands treaty 
(Question 1 c) and d)). The provision only applies to residents of the Netherlands and the UK and 
contributes to the overall balance of the UK/Netherlands treaty (§ 90). This means, according to 
the Court, that a company receiving UK dividends under a treaty that does not provide for a tax 
credit is not in the same situation as a company receiving UK dividends that does provide for 
such a credit because two different tax treaties apply (§91). If Community law were to require a 
different interpretation of the “Limitation on Benefits”-clause, the well negotiated balance of the 
treaty would be upset. It then answers the (single) question as follows: “In view of the foregoing, 
the answer to Question 1 (b) to (d) must be that Article 43 and 56 EC do not preclude a situation 
in which a Member State does not extend the entitlement to a tax credit provided for in a DTC 
with another Member State for companies resident in the second Member State  which receive 
dividends from a company resident in the first State  to companies resident in a third Member 
State with which it has concluded a DTC which does not provide for such an entitlement for 
companies resident in that third State”710. 
 
5.5.2.1.3. Critical view of the ECJ’s case law  
 
297. With all due respect but the ECJ’s decision in Class IV ACT cannot be endorsed. The most-
favoured nation-issue is not relevant for the question whether a “Limitation on Benefits”-clause 
violates Art. 43 or 56 EC Treaty. This question does not concern a claim by a Dutch company 
controlled by German shareholders to enjoy the benefits offered by the UK to residents of a third 
Member State in a tax treaty between the UK and that third State. It is a question of different 
treatment in the UK of companies resident of the same Member State (Netherlands) under one tax 
treaty (i.e. UK/Netherlands) depending upon whether their shareholders reside in Member States 
with which the UK has a tax treaty offering a tax advantage (UK/Italy (unconditional) and 
UK/Netherlands (for Dutch companies with Dutch or Italian shareholders)) or in Member States 
with no such treaty with the UK (Germany). The discriminated Dutch company does not ask the 
benefits provided in the tax treaty between the UK and Italy (because it has obtained such benefit 
as the Dutch company enjoys the tax credit when its shareholder is Italian). Of course, it does not 
claim a benefit offered by the UK/Germany tax treaty (because there is none). All it asks is the 
extension of the scope ratione personae of the UK/Netherlands treaty so that the different 
treatment under UK tax law of Dutch companies according to the residence State of their parent is 
eliminated. For that purpose the comparison of the Dutch company with German shareholders is 
not with residents of third States (as the AG and ECJ believed) but with residents of the same 
State covered by the same tax treaty but getting different benefits under that very same tax treaty, 
i.e. with Dutch companies with Dutch or Italian shareholders.   
 
298. AG Geelhoed had the comparator right (see margin no. 296) but drew the wrong 
conclusions. He observed: “The distinction in a DTC between non-residents on the basis of the 
country of residence (and thus applicable DTC) of their controlling shareholder, forms a part of 
the equilibrium of jurisdiction and priority reached by the Contracting States in the exercise of 
                                                 
710 ECJ, 12 December 2006, Test Claimants Class IV ACT Group Litigation, C-374/04, § 83-94. This must be read as 
follows:“In view of the foregoing, the answer to Question 1 (b) (LDB) must be that Article 43 and 56 EC do not 
preclude a situation in which a Member State (the UK, LDB) does not extend the entitlement to a tax credit provided 
for in a DTC with another Member State (UK/Netherlands or Italy, LDB) for companies resident in the second Member 
State (Netherlands or Italy, LDB) which receive dividends from a company resident in the first State (UK, LDB) to 
companies resident in a third Member State with which it has concluded a DTC which does not provide for such an 
entitlement for companies resident in that third State (Germany, LDB)”. 
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their competence (…)”711.The AG subsequently applied to the most-favored nation-doctrine from 
the D-case. In my view the tax treaty between the UK and the Member State of residence of the 
shareholder of the Dutch company has no role to play in the discrimination-debate and in the 
question of the proper comparator. This treaty becomes relevant only after one has determined 
whether there is a discrimination in breach of the EC Treaty (see margin no. 297) and finds out 
whether such discrimination is justified. Very likely the UK can successfully argue that it 
included the “Limitation on Benefits”-clause in the UK/Netherlands treaty to prevent it from 
being shopped by German residents who do not receive an equivalent benefit under the 
UK/German treaty. Assuming that this justification is accepted, one has to see whether the 
exclusion of Dutch companies controlled by German shareholders is a proportional restriction to 
the exercise of the Treaty freedoms. 
 
299. The ECJ followed the AG’s reasoning without noticing that the various questions referred to 
it had a different scope, i.e. that Question 1 b) concerned a classical most favoured nation-issue, 
but that the questions on the “Limitation on Benefits”-clause needed a different approach. The 
ECJ’s answer to the question on the “Limitation on Benefits”-clause is hard to reconcile with § 87 
of its reasons for judgment (but the answer is of course explained by the questionable application 
of the D-doctrine). In § 87 the ECJ observes: “ The situations in which the United Kingdom 
grants a tax credit to companies resident in the other contracting State which receive dividends 
from a United Kingdom-resident company are those in which the United Kingdom also retains 
the right to tax the companies on those dividends. The rate of tax which the United Kingdom may 
charge in such cases varies according to the circumstances and, in particular according to 
whether the DTC provides for a full or a partial tax credit. There is thus a direct link between the 
entitlement to a tax credit and the rate of tax laid down under such a DTC “. The ECJ says that 
Dutch companies are entitled to tax credit under the treaty with the UK because the UK applies a 
coherent approach under the treaty. The treaty allows the UK to tax Dutch companies receiving 
UK dividends but in order to mitigate the double taxation the UK offers Dutch companies a tax 
credit. All Dutch companies receiving dividends from UK subsidiaries are subject to UK tax and 
they all potentially suffer from double taxation. Hence, from a UK perspective all Dutch 
companies are for purposes of applying the UK/Netherlands treaty in the same situation. Refusing 
tax credit to Dutch companies with German shareholders and granting it to the other Dutch 
companies, notwithstanding the fact that all Dutch companies are subject to UK tax on the 
dividends, is discriminatory. The cohesion principle to which the ECJ refers to make its point is 
breached. 
 
300. In short, the ECJ should not have dealt with the Questions 1 c) and d) as being concerned 
with most favoured nation-treatment as suggested by the UK Court. It should have approached 
the case from a discrimination angle. It should have rephrased the question as whether the UK 
treatment discriminates Dutch companies according to their residence of their shareholders within 
the UK/Netherlands treaty and whether such discrimination is precluded by the EC Treaty. If it 
answered that question affirmatively, it should have analyzed whether the discrimination was 
justified by an overriding reason of public interest. Presumably, it would have agreed that the 
exclusion of Dutch companies with German parents aimed at preventing abuse of the 
UK/Netherlands treaty and tax avoidance. It should then have looked whether the measure was 
proportionate to achieve this aim712. 
  

                                                 
711 Opinion of AG Geelhoed, Test Claimants Class IV ACT Group Litigation, C-374/04, § 100. 
712 Assuming that the Class IV ACT-case is governed by the 1980 (amended 1989) UK/Netherlands treaty, the 
exclusion may be well be disproportionate. As far as I can see there is no activity-test or bona fide commercial purpose 
carve out in the treaty (unlike it Art. 10 (3) (d) UK/Belgium tax treaty). 
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301. The Class IV ACT-decision does not sit easily with the ECJ’s judgments in Open Skies and 
Gottardo. Open Skies also involves different treatment of companies depending upon the 
residence (nationality) of their controlling shareholders and the Court handled the matter as a 
discrimination under Art. 43 EC Treaty and not as a most favoured nation-issue713. It was not 
decided that Belgium should offer to Belgian companies controlled by shareholders of other 
Member States, the more beneficial provisions it applies in other aviation agreements than in the 
one with the USA. Belgium was condemned because it agreed in the treaty with the USA to a 
different treatment of Belgian companies according to the residence of the shareholders of the 
Belgian airline companies. Such means that the scope ratione personae of the aviation agreement 
with the USA is to be extended. The ECJ followed the same approach in Gottardo. Mrs. 
Gottardo, French national through her marriage, had worked in Italy, France and Switzerland and 
paid social security in all three States. She applied for an Italian pension. The Italy/Switzerland 
treaty provided for the inclusion of the Swiss employment period, but the Italian authorities 
refused on ground that the treaty only applied to Italian nationals. The ECJ held that Art. 39 EC 
Treaty required Italy when calculating the employment period to include the Swiss employment 
regardless the nationality of Mrs. Gottardo as long as she had EU-nationality714. Again Mrs. 
Gottardo does not claim most favored nation-treatment. She merely claims national treatment in 
Italy, i.e. to enjoy the same rights to which Italian nationals are entitled715. Again the outcome of 
the decision is that the scope ratione personae of the Italy/Switzerland treaty is to be extended. 
The decisions in D and Class IV ACT suggest that tax treaties are different from other treaties 
entered into by Member States because they allocate taxing powers. This position is not shared in 
this study (see margin no. 203). “Limitation on Benefits”-clauses are concerned with exercise of 
taxing powers, not with the allocation of taxing powers (see margin no. 294). In exercising the 
taxing powers so-allocated, States should respect their obligations under the EC Treaty. This was 
confirmed by the ECJ in, inter alia, Saint Gobain and recently in Denkavit Internationaal716. Also, 
in Saint Gobain (which like the D and the Class IV ACT-case) concerns the tax treatment of non-
residents in the source State, the ECJ followed a discrimination and restriction, but not a most 
favored nation-approach717. It did not decide that the French company Saint Gobain could enjoy 
the benefits of the tax treaties between Germany and the USA and Switzerland (which the French 
company cannot enjoy because it is not a resident of Germany). The ECJ found that the German 
branch of Saint Gobain was in an identical situation as a German resident company receiving US 
and Swiss dividends as far as German corporate tax was concerned and that therefore it had to 
receive national treatment in Germany and enjoy the same tax benefits as German companies718. 
 
302. In Gottardo the person discriminated started legal proceedings in his State of residence and 
also in Open Skies (which was an infringement procedure) the condemnation was against the 
State of residence of the discriminated company. However, in the Class IV ACT-case the 
proceedings were against the source State of the income and the outcome was different. This 
suggests that the taxpayer who feels discriminated by a “Limitation on Benefits”-clause in a tax 
treaty has better chances of success if he initiates proceedings against his State of residence 
(probably after it refuses to honour his claim for credit for the higher domestic withholding tax 
levied by the source State under the clause). After all, Art. 43-48 EC Treaty require the State 

                                                 
713 See e.g. ECJ, 5 November 2002, Commission v. Belgium, C-471/98, § 140-141.  
714 ECJ, 15 January 2002, Gottardo, C-55/00. 
715 P. Pistone, National Treatment for All Non-Residents EU Nationals: Looking Beyond the D Decision, Intertax, 2005, 
413. 
716 ECJ, 14 December 2006, Denkavit Internationaal, C-170/05, §44; ECJ, 21 September 1999, Saint Gobain, C-
307/97, §56-57. See also margin no. 203. 
717 Vogel, K., et alia, Tax treaties between Member States and Third States: “reciprocity” in bilateral tax treaties and 
non-discrimination in EC law, EC Tax Review, 2006, 88. 
718 ECJ, 21 September 1999, Saint Gobain, C-307/97, § 33-34. 
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where the parent company is established to give national treatment to that company regardless of 
the nationality or residence of its shareholders and the discrimination is caused because that State 
agreed to the “Limitation on Benefits”-clause in the tax treaty. 
 
303. Last, but not least, the Class IV ACT-decision is hard to justify if one considers that the 
source State can achieve exactly the same result by enacting domestic legislation. As discussed 
earlier, Germany unilaterally introduced Art. 50 EstG to that effect. According to this provision a 
non-resident company is not entitled to claim relief from German withholding tax to the extent 
that there are shareholders of the company who would not otherwise have been entitled to such 
tax relief if they had received the income directly, provided that there are no sound economic or 
other acceptable reasons which justify the interposition of such company and that the company 
does not conduct an economic activity of its own (For further discussion, see Part Three, 4.2.4). 
There is a general acceptance amongst German authors that Art. 50 EstG infringes the EC Treaty 
freedoms719. Indeed, in view of the above arguments quite probably the ECJ will conclude that 
Art. 50 EstG leads to a discrimination under German tax law of non-resident parent companies 
receiving German dividends and the ECJ’s D-doctrine would be of no use because the 
“Limitation of Benefits” is not included in a tax treaty720. However, the result would be entirely 
different if Germany were to provide the same clause in its tax treaties. This is the questionable 
result of the D and Class IV ACT-case law. It illustrates how untenable the ECJ’s case law is on 
this point. It leaves one behind with the uncomfortable feeling that whether the “Limitation on 
Benefits”-provision will stand the test of Community law is just a matter of ill or good fortune 
depending upon whether the provision stems from domestic law or from a tax treaty. 
 
5.5.2.2. The Belgian treaties with Estonia; Latvia and Lithuania 
  
304. The Belgian treaties with Estonia, Latvia and Lithuania contain a general anti-abuse 
provision (while they do not provide for any mechanical test). The burden proving that the 
taxpayer’s main purpose of setting up the arrangement was to take advantage of the treaty 
benefits lies with the tax authorities and it is expressly stipulated that the authorities should 
consider a number of objective factors as well as the taxpayer’s intentions. This clause has good 
chances of passing the test of Community law. The main problem lies with the tax authorities’ 
level of proof. Under the ECJ’s case law, there is illegitimate tax avoidance only where the 
arrangement has no other purpose than to claim treaty benefits. In other words, the tax authorities 
must comply with a higher standard of proof under Community law than under the tax treaties. 
One of the circumstances which the tax authorities must consider is the identity and residence of 
the persons controlling the income. To the extent that the interpretation of that factor would lead 
to the denial of treaty benefits in Belgium each time that a company based in one of the three 
Baltic States is controlled by EU residents of other Member States, obviously the practical 
interpretation of the clause becomes problematic.        
 
5.5.2.3. Conclusion: “Limitation on Benefits”-clause in treaties between EC Member 
States 
 
305. The purpose of “Limitation on Benefits”-clauses is to prevent the loss of tax revenues in the 
source State through treaty shopping. Treaty shopping within the Community is only possible 
because the domestic tax laws of the Member States are not harmonized (some Member States 
                                                 
719 Mössner, J., Germany, The Compatibility of Anti-Abuse Provisions in Tax Treaties with EC Law, Essers, P. et alia 
(eds.), Eucotax, Kluwer Law International, 1998, 108 (and the authors quoted there).  
720 Presumably, the ECJ should arrive at the conclusion that the measure is justified for preventing tax avoidance and 
that it is proportionate because of the counterproof. 
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levy withholding tax on dividends, interest and royalties (at different rates) and others do not) 
and/or the Art. 10-12 of tax treaties of the Member States with third States are not harmonized721. 
Where Community law on withholding taxes is harmonized as a result of the Parent/Subsidiary 
and Interest & Royalty Directives, there is no longer any justification to provide “Limitation on 
Benefits”-clauses in treaties between Member States. However, Member States may still feel the 
need to include such clauses in treaties with other Member States to prevent shopping of their 
treaties by those not envisaged by the Directives, i.e. individuals and third States residents that 
control interposed companies in Member States which have favorable domestic or treaty rules on 
withholding tax on outbound dividends, interest and royalties. The question is how should a 
Community proof-clause look like? Provisions making use of ownership (control) and base 
erosion-tests likely infringe the Treaty freedoms, even if they only aim at excluding companies 
controlled by third States residents since such residents are in principle protected by the free 
movement of capital. The ECJ’s case law on the matter is scarce, ambiguous and questionable 
(see 5.5.2.1.2 and 5.5.2.1.3). In view of the fact that in 2003 the OECD (19 EC Member States are 
OECD Member Countries and 4 are Associated Countries) proposed to include a comprehensive 
“Limitation on Benefits”-clause in tax treaties -which in several respects is not in line with 
Community law722 – assistance from the Community is needed more than ever723. As long as there 
is no Community initiative, Member States should exclude from the clause companies that are to 
an important extent (e.g. more than 85%) controlled by equivalent beneficiaries, i.e. residents of 
Member States and/or third States that are eligible for equivalent relief in the source State under 
the provisions of a Directive or tax treaty with the source State if they had received the income 
directly724. Member States should always supplement mechanical “Limitation on Benefits”-
clauses by a bona fide safe harbour provision. This provision should be drafted in such a way that 
relief is refused only to wholly artificial arrangements which only seek to obtain treaty benefits 
and do not pursue an economic activity intended by the EC Treaty. If the safe harbour rule is in 
the nature of an activity-test it should encompass all economic activity (i.e. not a priori exclude 
holding and financing activities) that is carried on within the Community (i.e. not be limited to 
activities in the State of residence of the company). If the safe harbour applies a sound business 
purpose-test it should respect the rule that under Community law the burden of proving tax 
avoidance is incumbent on the tax authorities. Under such provision the taxpayer should have the 
right to prove that the arrangement is justified by sound business reasons converging with the 
objectives underlying the EC Treaty.  
 
6. SUMMARY 
 
306. Apart from the five Directives in income tax matters (of which only the Parent/Subsidiary 
and Interest & Royalty Directive are of direct relevance of this study) Member States have 

                                                 
721 Vanistendael, F., Impact of European Tax Law on Tax Treaties with Third Countries, EC Tax Review, 1999, 166. 
722 OECD Commentary, Art. 1, § 20. 
723 Community action in respect to third States could be of totally different nature and pursue to harmonize withholding 
tax at the border of the Community on income flows to third States. This could be achieved by the conclusion of a 
multilateral tax treaty between all EC Member States and third States or the adoption of a draft EC Model Tax 
Convention to be used by Member States when negotiating tax treaties with third States. For discussion and proposals 
of drafts, see e.g. Pistone, P., The Impact of Community Law on Tax Treaties, Issues and Solutions, Eucotax, Kluwer 
Law International, 2002, 1-405; Lang, M., et alia, The Concept of a Multilateral Tax Treaty, Multilateral Tax Treaties, 
New Developments in International Tax Law, Series on International Taxation, Kluwer, 1998, 189-245. 
724 Because of the low and decreasing shareholding percentage to be eligible for relief under the Parent/Subsidiary and 
Interest & Royalty Directives, harmonization in this field is important. It is true that minority shareholders (i.e. in case 
of dividends those with less than a 15% stake) will profit from such a clause in particular if they participate in an 
interposed company based in a Member State that does not levy withholding tax on outgoing dividends. However, such 
shareholder is not able to influence the decision on the place of the company and cannot said to act abusively. 
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retained their competence to legislate in direct taxation. This explains the lack of harmonization 
of income tax laws within the Community. I have examined to what extent a Community national 
can exercise his Treaty freedoms to take advantage of the most flexible tax laws in the 
Community and/or to circumvent cumbersome tax legislation of a Member State (“tax 
jurisdiction shopping”) and to what extent Community law allows Member States to enact 
measures to prevent this to happen. I have also examined to what extent Member States can deny 
a taxpayer the right to claim benefits under the aforementioned Directives and the domestic 
implementing legislation on the ground that he makes an improper use of those Directives and 
legislation. The starting point of this examination has been the ECJ case law concerning abuse of 
Community law in matters not involving direct taxation. Thereafter it has been examined whether 
the principles and conclusions emerging from this case law can be applied to matters of direct 
taxation that involve alleged abuses of the EC Treaty or secondary Community law. Finally it has 
been analyzed to what extent the Belgian measures enacted to prevent tax avoidance by conduit 
and base companies are compatible with Community law. The following are the most important 
conclusions. 
 
6.1. ECJ case law on abuse of Community law outside income tax 
 
307. It is settled ECJ case law that Community law should not be relied on for abusive or 
fraudulent ends. Abuse of Community law requires the presence of a subjective and an objective 
element (Emsland Stärke (2000) and Halifax (2006)). An economic operator abuses Community 
law where a combination of objective circumstances establishes that (i) he intends to obtain a 
benefit provided by Community law by setting up an artificial arrangement that formally observes 
the conditions of Community law (subjective element) and that (ii) despite formal observance of 
those conditions, object and purpose of the relevant provision of Community law would be 
frustrated if that benefit would be granted in those circumstances (objective element). This 
concept of abuse of Community law is so comprehensive that it can apply to the two types of 
abuses that emerge from the ECJ’s case law, i.e. (i) where recourse is had to the Treaty freedoms 
to circumvent burdensome legislation of the home State and/or to take advantage of more flexible 
legislation of another Member State or (ii) where an economic operator intends to take advantage 
of provisions of (often secondary) Community law, independently from a circumvention of 
national law, but in a way that frustrates the objective of those provisions.  
 
308. Where Treaty freedoms are exercised to circumvent national law, there is abuse of the EC 
Treaty where an economic operator avails himself of the EC Treaty without pursuing any 
objective underlying the Treaty and thus with the sole purpose of circumventing national law. A 
combination of objective circumstances has to reveal that the economic operator has set up an 
arrangement that is so artificial that he cannot have had any other purpose than to circumvent 
national law. The ECJ case law is settled in that way with respect to all freedoms (including the 
non-economic freedom ex Art. 18 EC Treaty). To determine the artificiality of the arrangement 
the ECJ looks at its real substance and its implementation in reality. On that basis, circular 
arrangements and U-turns that are ultimately entirely or principally directed to the former home 
State (or former Member State of origin of goods) have been held to abuse the relevant Treaty 
freedoms where these arrangements served no other purpose than to avoid a rule of national law 
of that Member State.  
 
309. On the other hand, a well developed body of case law has recognized that, in the absence of 
harmonization of legislation within the Community, competition of legal systems must be 
allowed free play in an internal market. On that basis, the ECJ allows Community nationals to 
exercise their Treaty freedoms to take advantage of more favorable legislation of another Member 
State (“jurisdiction shopping”). An arrangement which exploits disparities between the legislation 
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of the Member States and in doing so circumvents unfavorable law of a Member State still 
pursues a Treaty objective. If that arrangement for the rest meets the other objectives pursued by 
the relevant Treaty freedom, there can be no artificial arrangement (as there is more than a mere 
formal observation of the conditions set by the EC Treaty) and hence no abuse of Community 
law. It follows that where the Treaty freedoms are exercised in such a way that the EC Treaty’s 
objectives are satisfied and incidentally an unfavorable national rule is avoided, circumvention of 
national law is an inevitable consequence of a legitimate recourse to Community law, which 
Member States have to accept. In such a case the subjective reasons for which an economic 
operator avails himself of the rights conferred to him by the EC Treaty cannot call into question 
the protection he derives from the EC Treaty. Member States are in an uneasy position to blame 
the economic operator for abusing Community law in those instances since, by hanging on to 
their sovereignty, they are the cause of the absence of harmonization of the legislation within the 
Community.  
 
310. In the end, there are few decisions where the ECJ has upheld abuse of the Treaty freedoms in 
matters of circumvention of national law. It is striking that the two most important decisions 
where abuse has been retained during the last years (Emsland Stärke (2000) and Halifax (2006)) 
concern abuses of secondary Community law, even involving the Community’s own resources. 
This is not surprising. Cases of alleged abuse of Treaty freedoms to avoid national law concern 
the protection of the national interests of Member States. They involve a tension between 
Community interests and national interests and, hence, between Community law and national law. 
Community law prevails over national law and the ECJ is prudent not to allow the application of 
national rules which erode the content and the objectives of fundamental rules (i.c. Treaty 
freedoms) and principles of Community law (e.g. proportionality). Also, the ECJ gives a broad 
interpretation to the Treaty freedoms and a narrow interpretation to the exceptions (such as abuse 
of the Treaty freedoms) to achieve the basic underlying objective of the Treaty freedoms, i.e. the 
construction of an internal market without national frontiers (Art. 14 (2) EC Treaty). The primary 
focus of the ECJ is thus on the effectiveness of the internal market, not on the protection of 
national markets or national interests. In cases of alleged abuse of secondary Community law 
which has entirely harmonized legislation in the Community, the ECJ should only be concerned 
with the objectives pursued by the rules of secondary Community law and a finding of abuse in 
this field does not need a weighing of national and Community interests. 
  
6.2. ECJ case law on abuse of Community law with respect to income tax 
 
311. The conclusions reached after the analysis of the ECJ’s case law on abuse of Community 
law outside income taxation are fully confirmed upon analysis of the, albeit, recent ECJ case law 
in matters of direct taxation. 
 
312. Almost in parallel with the development of a concept of abuse of Community law outside 
income taxation, the ECJ has developed a concept of illegitimate tax avoidance that is to be 
distinguished from permissible tax planning. In the words of the Court (used first in ICI (1998) 
and then consistently until lastly in Cadbury Schweppes (2006) illegitimate tax avoidance means 
“a wholly artificial arrangement set up to circumvent (a Member State’s) tax legislation”. In 
Cadbury Schweppes the ECJ has clarified that to determine whether there is a wholly artificial tax 
avoidance arrangement that abuses Community law (i.c. the Treaty freedoms), one must apply the 
double test on abuse of Community law which it developed in its Emsland Stärke and Halifax-
judgments. Hence, in the view of the ECJ illegitimate tax avoidance and abuse of Community law 
are converging concepts. Where Community law is relied for tax optimization purposes, there is 
abuse of Community law and thus illegitimate tax avoidance where a combination of objective 
circumstances establishes that (i) an economic operator has set up a wholly artificial arrangement 
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which formally observes the conditions set by Community law with the intention to claim a tax 
benefit (subjective element), but which (ii) despite formal observance of those conditions, 
frustrates the object and purpose of the relevant provision of Community law (objective element). 
This definition can apply to cases where Treaty freedoms are exercised with a view to take 
advantage of more beneficial tax regimes of other Member States and the tax rules of the home 
State are circumvented as well as to abuses of income tax Directives where tax benefits are 
claimed in defiance of their object and purpose. Like in non-income tax matters also in matters of 
direct taxation objective circumstances must reveal on a case-by-case basis that the arrangement 
is so artificial that it does not achieve the objectives pursued by the rule of Community law of 
which the taxpayer avails himself and that it can have no other purpose than to avoid income 
taxes. The ECJ has held that there is a wholly artificial tax avoidance arrangement where the 
arrangement does not pursue any objective underlying the relevant rule of Community law but 
solely aims at avoiding income tax with respect to primary Community law (Cadburry Schweppes 
and de Laysterie) as well as with respect to secondary Community law (Denkavit et alia). 
 
313. The ECJ recognizes that in the absence of Community harmonization there should be 
competition between the tax regimes of the various Member States. In an internal market tax 
jurisdiction shopping and tax arbitrage therefore pursue a legitimate Treaty objective. It is thus 
wholly legitimate that taxpayers take into consideration the tax advantages offered by the 
legislation of other Member States and exercise their rights under the Treaty to enjoy such tax 
advantages, even if this is to the detriment of their home State. Accordingly, where an 
arrangement, despite the fact that it is prompted by the aim to realize (important) tax savings, 
complies with the object and purpose of the relevant rule of primary or secondary Community 
law, it is not wholly artificial and there is no abuse of Community law, nor illegitimate tax 
avoidance. Where e.g. an economic operator makes use of a Treaty freedom in such a manner that 
the objectives of the relevant Treaty freedom are pursued and incidentally a tax advantage is 
obtained, circumvention of national tax law is an inevitable consequence of a legitimate recourse 
to Community law. From a perspective of Community, the borderline between permissible tax 
planning and illegitimate tax avoidance lies in the pursuing of the underlying (economic) 
objectives of the rule of Community of which the taxpayer avails himself.    
 
314. It is not possible to fully appreciate yet the content of the ECJ’s concept of illegitimate tax 
avoidance. The judgments in Cadbury Schweppes and in de Laysterie may be read as referring 
only to arrangements that amount to sham or tax evasion. They may even suggest that there is 
abuse only where the arrangement fails to satisfy the substantive conditions for the Treaty 
freedom to apply. This study submits that an arrangement may observe the substantive conditions 
of the Treaty freedom but still not pursue the underlying economic objectives of that freedom and 
amount to illegitimate tax avoidance. Genuine commercial or financial transactions which do not 
respect the “arm’s length”-principle are a case in point. In any event, the concept of illegitimate 
tax avoidance is a narrow concept that will only exceptionally apply where a genuine economic 
activity is conducted. It will therefore not affect legitimate trade.   
   
315. The ECJ’s case law and in particular the Cadbury Schweppes-case show that there may be 
important differences between the concept of unacceptable tax avoidance under the national laws 
of the Member States and the Community concept of illegitimate tax avoidance. National tax 
authorities reason from the perspective of the protection of the national interest and the 
preservation of the integrity of the national tax system. The ECJ’s focus, however, is on the 
realization and effectiveness of the internal market. Like in cases of alleged abuses of Community 
law with a view to circumvent national law outside income tax, also in matters of income tax 
avoidance involving the exercise of the Treaty freedoms the ECJ must strike a balance between 
national interests (the safeguarding of national revenue; the protection of equality of taxpayers; 
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the adequate distribution of public burdens etc.) and Community interests (the realization of the 
objectives of the Treaty leading to the creation and optimal functioning of an internal market). It 
has to make sure that national anti-avoidance measures and abuse-concepts do not compromise 
the full effect and uniform application of Community law in the Member States. The ECJ’s 
concept of illegitimate tax avoidance is dictated more by the degree of frustration which it 
believes the national anti-avoidance measure may bring to the objectives pursued by the EC 
Treaty and/or to fundamental principles of Community law than by the protection of the interests 
of Member States. In the end, the ECJ accepts national anti-avoidance measures targeting at 
international tax avoidance provided that they prevent abuse of Community law, not that they 
protect national tax systems or revenues. Member States that are dissatisfied with this outcome 
should harmonize their tax laws to take away the taxpayer’s appetite to engage in tax jurisdiction 
shopping in the Community. 
 
316. Assessing whether there is abuse of Community law requires a determination of the 
objectives pursued by the relevant rule of Community law to find out whether the arrangement 
observes those objectives. Such is matter of interpretation of Community law. The study submits 
that in matters of direct taxation the abuse-concept developed by the ECJ operates as a principle 
governing the interpretation of Community law which Member States must observe if and when 
they decide to combat tax avoidance. It submits that in the income tax field the ECJ’s abuse-
doctrine does not operate as a general principle of Community law. If it were to be such principle 
Member States would have an obligation to prevent abuse of Community law which they derive 
directly from Community law, even where their national law would not permit them to prevent 
that kind of abuse. However, apart from the few matters governed by the Directives on direct 
taxation, Member States have retained their sovereignty in matters of direct taxation and even 
under the Parent/Subsidiary and Interest & Royalty Directive they have reserved their 
competence to combat abuse. Community law is not the legal order that needs protection. It is the 
tool enabling taxpayers to circumvent national law. National tax law is the order to be protected. 
The prevention of income tax avoidance therefore remains a matter of public interest of each 
Member State. A Member State enacting anti-avoidance measures in direct taxation exercises its 
competence upon its own discretion. But if a Member State decides to prevent tax avoidance in 
matters where a taxpayer has recourse to Community law, it must fully respect the requirements 
following from the ECJ’s abuse-doctrine and all other principles dictated by Community law. The 
difference between the abuse-doctrine operating as a general principle of Community law or – in 
matters of income taxation – as an interpretation principle is therefore subtle. A consequence of 
this is that where a Member State has no adequate measures in its domestic law to prevent tax 
avoidance where Treaty freedoms are exercised or tax benefits are claimed under the 
Parent/Subsidiary and Interest & Royalty Directives, that Member State can still rely on the 
interpretation principle to deny the taxpayer the advantages sought under Community law. There 
is strong support for that conclusion in the ECJ’s judgment in Halifax (2006).    
 
317. In cases concerning alleged abuses of the Treaty freedoms with a view to circumvent 
cumbersome national law, the ECJ follows an objective approach. It only looks at the objective 
circumstances of the case and decides on that basis whether the person satisfies the substantive 
conditions for the application of the relevant Treaty freedom. The subjective intentions of that 
person – i.e. the reasons why he has recourse to Community law – are at that stage of the Court’s 
examination not considered, regardless how questionable they may be. It does not clearly emerge 
from the ECJ’s case law (inside and outside direct taxation) whether its abuse-doctrine operates 
as an exception to the application of the EC Treaty or whether it is an overriding reason of 
general interest under the “rule of reason”. If it operates as a Treaty exception, it is an 
autonomous exception judicially developed by the ECJ on a basis that is separate from the 
exceptions exhaustively provided by the EC Treaty since national measures designed to prevent 
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tax avoidance are hard to classify within the public interest-exception set forth in the various 
Treaty provisions on the freedoms. The practical importance of this question is that if the ECJ’s 
abuse-doctrine operates as an exception, a taxpayer cannot avail himself of the Treaty freedom 
and that logically the ECJ (after having examined first whether the economic operator objectively 
satisfies the substantive requirement set for application of the relevant Treaty freedom) should not 
examine any further whether the national anti-avoidance measure is compatible with the EC 
Treaty and whether it satisfies the principle of proportionality. If, however, the ECJ characterizes 
the need to prevent circumvention of national tax as an overriding reason of general interest under 
the “rule of reason”, such supposes that taxpayer is entitled to Treaty protection and that the ECJ 
considers the national measure as a justified restriction to his rights under the Treaty. This in turn 
requires the Court to inquire whether the national measure fully respects Community law. The 
study submits that, except in cases of fraud, the Court should, as matter of principle, not apply its 
abuse-doctrine as an autonomous Treaty exception or, if it does, it should always consider the 
national measure and its effects so that the rights of the taxpayer are optimally protected under 
Community law. The main reason is that the concepts of tax avoidance under the national laws of 
the Member States and of Community law diverge widely and that tax avoidance is prevented 
under national measures that may in various respects not comply with the imperatives of 
Community law. There have only been two cases (X&Y AB (2002) and Cadbury Schweppes 
(2006)) where the taxpayer was blamed for having abused Community law when exercising his 
Treaty freedoms. In those two cases the ECJ followed an approach that is in line with this 
submission. Accordingly, if the ECJ continues to follow this approach rigorously it makes no 
difference for the protection of the rights of the taxpayer under Community law whether it 
construes the concept of illegitimate tax avoidance as an autonomous Treaty exception or as 
falling within the scope of its “rule of reason”. The problem may, however, be much more acute 
at the level of the national Courts as is shown by the decision of the Belgian Supreme Court in 
Transworld Commodites (1993) and a decision of the Dutch Hoge Raad (2004). National Courts, 
and in particular those adjudicating cases in last instance, should as much as possible refer cases 
involving alleged abuses of Community law (even where national tax authorities claim the 
arrangement to involve tax evasion) to the ECJ for prior ruling. The ECJ’s judgments on the 
liability of national Courts for damages caused by misinterpretation of Community law (Köbler 
and Traghetti) should be a warning.      
 
318. The ECJ leaves it to the Member States to prevent abuse of Community law in any area of 
the law. However, it has stressed that the application of national measures to prevent abuse must 
not detract from the full effect and uniform application of Community law. Such measures must 
not alter the scope of the provisions of Community law, nor compromise their objectives. In the 
end the room for maneuvering of the Member States is quite restricted. While, in the absence of 
harmonization, Member States are free to decide whether they will prevent tax avoidance and 
evasion they certainly have no “carte blanche” in choosing how they will do it. Generally, 
national anti-avoidance measures (whether statutory rules or judicially developed doctrines) must 
be designed to prevent illegitimate tax avoidance as defined by the ECJ’s abuse-concept; they 
must observe the principle of proportionality and not use criteria which are incompatible with 
Community law and their application must always be subject to judicial review. As measures 
preventing tax avoidance lead to a restriction on the use of Community law, the burden of proving 
tax avoidance (abuse of Community law) is incumbent on the tax authorities. In practical terms 
this means that the national anti-avoidance measure establishes case-by-case and on the basis of 
objective circumstances that the taxpayer intends to claim a tax advantage and that the objectives 
of the relevant rule of Community law would be frustrated if that advantage were to be conferred 
in the given circumstances. Anti-avoidance measures that are applicable in individual cases and 
which observe this double test (such as most GAARS and judicial anti-avoidance doctrines) are to 
be regarded as Community-law proof. Rebuttable presumptions of tax avoidance are also 
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compatible with Community law provided that the taxpayer has the right to prove that his 
arrangement pursues the objectives of the rule of Community law of which he avails himself. In 
drafting such rules, legislators should consider that the realization of tax savings as a result of the 
exercise of a Treaty freedom is consistent with the objectives of the EC Treaty. Where the 
application of rebuttable presumptions of tax avoidance places a significant and unreasonable 
burden of proof (or of compliance) on the taxpayer, there is a serious risk that such presumptions 
will fail to pass the proportionality-test. General and specific irrebuttable presumptions of tax 
avoidance will generally fail to pass this test. Tax jurisdiction shopping with the aim of taking 
advantage of a tax vacuum (and possibly realizing double non-taxation) should be held 
illegitimate only if the taxpayer has set up a wholly artificial arrangement with no other purpose 
than to realize that tax vacuum or a situation of double non-taxation. In that case a compensatory 
taxation by the prejudiced State is permitted. however, the expanded concept of coherence 
following from the ECJ’s decision in Manninen may allow a Member State that has rules for 
preventing double non-taxation in the domestic area to apply such rules to intra-Community 
transactions that try to achieve double non-taxation. The fact that a tax regime of a Member State 
is a form of permitted or even illegal State aid or is earmarked as a harmful tax practice by the 
Code of Conduct does not give another Member State any additional right to prevent its nationals 
from claiming the benefit of such tax regimes as long as they are in place.  
 
6.3. Compatibility of Belgian anti-avoidance provisions on conduit and base 
companies with Community law 
 
319. Tax jurisdiction shopping within the Community typically occurs where an economic 
operator exercises a Treaty freedom by transferring activities, assets, residence etc. to another 
Member State to enjoy the benefit of a more advantageous tax system of that Member State. As 
such transfers are purely factual (not legal characterizations given to acts) the Belgian GAAR is 
not capable of combating such types of tax avoidance. Because the Belgian GAAR does not 
permit to pierce the corporate veil, it will also be inadequate to prevent tax avoidance under the 
cover of the right establishment. To the extent that it can be applied to an intra-Community 
transaction, the Belgian GAAR should in principle be Community law-proof since it permits to 
establish case-by-case and on the basis of objective circumstances (artificiality, complexity, 
abnormal character etc.) that the taxpayer, by giving a certain legal characterization to an act (or 
to separate acts which together realize the same operation), has the intention to avoid Belgian 
income taxes. However, the Belgian tax authorities should realize that the mere fact that the 
intention to take advantage of tax disparities within the Community and to realize a tax saving has 
prompted the exercise of the Treaty freedoms is not legitimate proof of abuse of Community law 
and of illegitimate tax avoidance. To successfully apply the Belgian GAAR to intra-Community 
transactions they must prove that the legal characterization of the act(s) is explained by the 
avoidance of Belgian taxes and that it is not justified by the pursuing of the objectives of the rule 
of Community law of which the taxpayer avails himself. The EC Treaty and the Directives in 
income tax matters pursue economic objectives. Hence, the genuine business reasons put forward 
by the taxpayer to justify the legal characterization of his act(s) should, as a matter of principle, 
be in line with the requirements set by the ECJ to the proof incumbent on the taxpayer under 
national anti-avoidance measures. 
 
320. Apart from the general transfer pricing provision (Art. 26 BITC), Belgium has no thin 
capitalization-rule that is efficient in a corporate environment and that is Community law-proof. 
The study submits that such rule is needed. Both from a perspective of Community law and of tax 
treaties, a general anti-avoidance provision that permits the recharacterization of purported debt 
into equity on the basis of an “all facts and circumstances”-test is the most appropriate measure. 
However, the Belgian GAAR may be unable to achieve that result. If a specific thin capitalization 
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rule applying a fixed debt/equity ratio is to be introduced it can be applied to financing provided 
by non-residents only. Although such will be a measure that restricts the Treaty freedoms, it may 
be justified on grounds of the prevention of tax avoidance and should be drafted in such a way 
that it only hits wholly artificial tax avoidance arrangements. That means in the first place that a 
high debt/equity ratio is chosen (at least 5:1); that only loans provided by controlling shareholders 
(individuals and corporate) are targeted as only those persons can determine the company’s 
choice between debt and equity; that the recharacterization of interest as a dividend is 
proportionate to that part of the purported debt that exceeds the ratio and that the taxpayer has the 
right to reverse the presumption of tax avoidance and to show that the loan and its 
characterization are justified by sound economic or financial reasons. If the taxpayer fails to 
administer such proof the interest will be recharacterized as a dividend and added to the 
borrower’s profit. For loans provided by companies there will be no dividend withholding tax as 
there is a profit distribution to a parent company within the meaning of the Parent/Subsidiary and 
of the domestic law rule providing for withholding relief on dividends distributed to parent 
companies in treaty countries. It is submitted that the fact that the State of residence of the lender 
does not eliminate the juridical and/or economic double taxation resulting from the 
recharacterization does not affect the question whether the rule is disproportionate. Such is a 
matter of the source State only. Prima facie, the proposed rule contravenes the non-discrimination 
requirements of Art. 24 (4) and (5) OECD MC. However, as it leads to a profit adjustment only 
where there are no sound business reasons justifying the non-compliance with the debt/equity 
ratio, the rule leads to profit adjustments only in non “arm’s length”-cases and is protected by  
the explicit or implicit carve out for “arm’s length”-profit adjustments of Art. 24 (4) and (5). 
 
321. The general transfer pricing provision (Art. 26 BITC) leads to a different tax treatment of 
Belgian companies according to whether they have conducted non “arm’s length”- transactions 
with related resident companies or with related non-resident companies. This leads to an indirect 
discrimination of Belgian companies/borrowers restricting their rights under the EC Treaty. The 
study submits that the “arm’s length”-standard represents an objective circumstance by which tax 
authorities can assess whether the sole purpose of a transaction is to obtain tax advantages by 
shifting profit to taxpayers in other Member States and that transfer pricing rules pursue a 
legitimate objective compatible with the EC Treaty (the prevention of tax avoidance). Observance 
of the principle of proportionality requires that the presumption of tax avoidance can be reversed 
by the taxpayer. The taxpayer must have the right, without undue burden, not only to submit 
evidence of what he believes to be the “arm’s length”-interest, but also to show that, although the 
terms of the transaction do not satisfy the “arm’s length”-standard, there were nonetheless 
genuine commercial or financial reasons justifying the non-observance of such standard. Within 
an internal market tax authorities and Courts should realize that international groups of companies 
do not work within national markets but in a single market. Belgian Courts have regularly refused 
to strictly follow the OECD’s objective “arm’s length”- principle and have allowed companies to 
apply financial or commercial terms that deviate therefrom. In assessing the application of the 
“arm’s length”-test by the tax authorities, Courts take account of the individual and specific 
circumstances personal to the companies involved in the transaction or even the group as whole 
(such as financial support to an ailing group member; transactions aiming at restoring an 
equilibrium on group level across borders etc.) and thereby deviate from the “hard and fast” 
application of the open market pricing method. From a Community perspective, Courts should 
continue to follow that approach.  
 
322. There are several reasons why art. 344 (2) BITC (which has effects similar to a CFC-rule) 
contravenes the EC Treaty and there are no justifications for that breach. No attempt is made to 
propose a new Art. 344 (2) BITC that complies with Community law. Belgium should not apply 
Art. 344 (2) BITC under its tax treaties as the rule contradicts its official position as to the 
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incompatibility of CFC-Legislation with tax treaties. Belgium has concluded tax treaties with all 
EC-Member States. Accordingly, these treaties preclude Belgium from applying attribution rules 
of unearned income. Art. 344 (2) BITC can be left unchanged and be applied to tax havens and 
countries with preferential tax regimes with which there is no tax treaty. 
 
323. The various measures designed to prevent abuse of the participation exemption raise many 
issues of incompatibility with Community law (e.g. inadequate proof of tax avoidance, non-
proportionality etc.). These rules target essentially dividends distributed by companies enjoying 
preferential tax regimes. To the extent that Member States will comply with their commitments 
under the Code of Conduct and abolish their harmful tax regimes and refrain from introducing 
new ones, the practical relevance of these infringements will become less important. A number of 
conditions imposed on top of the minimum holding period-requirement (such as the accounting 
treatment of the shares and the share-per-share requirement) infringe Art. 3 (2) Parent/Subsidiary 
Directive and the Denkavit-case law. 
 
324. The study submits that the interposition of companies without substance in terms of assets 
and skilled personnel and/or directors (“empty boxes)” in a Member State by third State residents 
with the aim of avoiding withholding tax in the source Member State frustrates the objectives of 
the Parent/Subsidiary and Interest & Royalty Directives. Such arrangement meets the formal 
conditions of those Directives but does not achieve their underlying economic objectives as set 
forth in the preambles. In such a case the source State can deny relief under the Directives as tax 
avoidance is the sole purpose of the arrangement. There is, however, no ECJ case law that sheds 
any light on the circumstances in which the interposition of a company amounts to an abuse of the 
Directives. The case law of the German Bundesfinanzhof in this respect is inconsistent but the 
most recent decision is favorable to the taxpayer and arguably more permissive than the ECJ in 
Cadbury Schweppes. The study submits that the “beneficial ownership”- requirement set forth in 
the Directives (either explicitly or by reference to the tax treaties) is a lex specialis” which has 
been included with the specific purpose of preventing Directive shopping by conduit structures. 
In line with the ECJ’s decision in Denkavit, such “lex specialis” excludes the application of the 
domestic or treaty based anti-avoidance rules which are based on the general reservation of 
competence under the Directives and which may also purport to combat conduit arrangements 
once it has been determined that the interposed company is the beneficial owner of the income 
within the meaning of the Directive. This submission is subject to the caveat that the conduit 
arrangement is not a wholly artificial arrangement set up for purposes of avoiding withholding tax 
in the source State. If that were to be the case, there is abuse of the Directive and the source State 
can deny relief on the basis of the reservations of competence set forth in the Directives and the 
Community abuse-doctrine.  
 
Belgium has not enacted anti-avoidance rules with the specific purpose of preventing abusive 
claims for relief of withholding tax under the Directives. The way in which the term “beneficial 
owner” is defined in the Belgian domestic statute implementing the Interest & Royalty Directive 
leaves little discretion to the Belgian tax authorities to combat conduit arrangements by way of a 
wide economic interpretation. The term has been incorrectly transposed in domestic law, but the 
principle of direct effect precludes Belgium to rely on the broader wording of the Directive 
against the taxpayer. On the assumption that the Belgian GAAR is for whatever reason not 
capable of denying withholding tax relief in case of abuse of the Directives, the study submits that 
the tax authorities can interpret the Directive in such a way that abuse is prevented where the 
interposed company or conduit arrangement amounts to a wholly artificial arrangement set up to 
avoid Belgian withholding tax (see margin no. 316). This is not possible outside cases of abuse. If 
there is only a question of whether the interposed company beneficially owns the income, the 
issue is to be resolved under the “beneficial ownership”-test. Belgium has included “Limitation 
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on Benefits”-clauses in four tax treaties with EC Member States. In theory, they may also be 
relied on to prevent abuse of the Directives. The clause included in the Belgium/Spain tax treaty 
(denying relief of Belgian withholding tax to Spanish companies controlled by non-residents of 
Spain) is problematic, although its dissuasive effects may in certain instances be mitigated by the 
inclusion of an activity-carve out.  
 
325. The study concludes that the ECJ’s case law on “Limitation on Benefits”-clauses is 
questionable. In the recent Class IV ACT Group Litigation-case the ECJ decided that a 
“Limitation on Benefits”-clause in the UK/Netherlands tax treaty is not in breach of the EC 
Treaty. Under that clause the UK could deny treaty benefits to Dutch companies if they are 
controlled by German residents but not if they are controlled by Dutch or Italian residents. The 
Court based its decision on the most-favored nation-doctrine developed in the D-case. The study 
submits that the most-favored nation-doctrine is not relevant for the question whether a 
“Limitation on Benefits”-clause violates the EC Treaty. This question does not concern a claim by 
a Dutch company controlled by German shareholders to enjoy the benefits offered by the UK to 
residents of a third Member State in a tax treaty between the UK and that third State. It is a 
question of different treatment in the UK of companies resident of the same Member State 
(Netherlands) under one tax treaty (i.e. UK/Netherlands) depending upon whether their 
shareholders reside in Member States with which the UK has a tax treaty offering a tax benefit 
(UK/Italy (unconditional) and UK/Netherlands (for Dutch companies with Dutch or Italian 
shareholders)) or in Member States with no such treaty with the UK (Germany). The 
discriminated Dutch company asks for the extension of the scope ratione personae of the 
UK/Netherlands treaty so that the different treatment under UK tax law of Dutch companies 
according to the residence State of their parent company is eliminated. For that purpose the 
comparison of the Dutch company with German shareholders is not with residents of third States 
but with residents of the same State covered by the same tax treaty but getting different benefits 
under that same tax treaty (Dutch companies with Dutch or Italian shareholders).   
     
 
 
 



 

Appendix 1 
Belgian tax treaties in force per 31 December 2006 

 
 
 Country Date of signature Authentic language(s) Prevailing 

language 
1 Albania 14.11.2002 English English 
2 Algeria 15.12.1991 French, Dutch, Arabic - 
3 Argentina 12.06.1996 French, Dutch, English, 

Spanish 
English 

4 Armenia 07.06.2001 French, Dutch, English, 
Armenian 

English 

5 Australia 13.10.1977 French, Dutch, English - 
6 Austria 29.12.1971 French, Dutch, German - 
7 Azerbaijan 18.05.2004 Dutch, French, English, 

Azerbaijani 
English 

8 Bangladesh 18.10.1990 French, Dutch, English, 
Bengali 

English 

9 Belarus 07.03.1995 English English 
10 Brazil 23.06.1972 French, Dutch, 

Portuguese 
- 

11 Bulgaria 25.10.1988 French, Dutch, Bulgarian - 
12 Canada 23.05.2002 French, Dutch, English - 
13 China 18.04.1985 French, Dutch, Chinese - 
14 Croatia 31.10.2001 French, Dutch, English, 

Croatian 
English 

15 Cyprus 14.05.1996 English English 
16 Czech Republic 16.12.1996 English English 
17 Denmark 16.10.1969 French, Dutch, Danish - 
18 Ecuador 18.12.1996 French, Dutch, Spanish - 
19 Egypt 03.01.1991 French, Dutch, English, 

Arabic 
English 

20 Estonia 05.11.1999 French, Dutch, English, 
Estonian 

English 

21 Finland 18.05.1976 English English 
22 France 10.03.1964 French, Dutch - 
23 Gabon 14.01.1993 Dutch, French - 
24 Georgia 14.12.2000 English English 
25 Germany 11.04.1967 French, Dutch, German - 
26 Greece 25.05.2004 French, Dutch, Greek French 
27 Hong Kong 10.12.2003 English English 
28 Hungary 19.07.1982 French, Dutch, 

Hungarian 
English 

29 Iceland 23.05.2000 English English 
30 India 26.04.1993 French, Dutch, English, 

Hindi 
English 

31 Indonesia 16.09.1997 English English 
32 Ireland 24.06.1970 French, Dutch, English, 

Irish 
- 

 



 

33 Israel 13.07.1972 English English 
34 Italy 29.04.1983 French, Dutch, Italian - 
35 Ivory Coast 25.11.1977 French, Dutch - 
36 Japan 28.03.1968 English English 
37 Kazakhstan 16.04.1998 French, Dutch, English, 

Russian, Kazakhstan 
English 

38 Kuwait 10.03.1990 French, Dutch, English, 
Arabic 

English 

39 Latvia 21.04.1999 French, Dutch, English, 
Latvian 

English 

40 Lithuania 26.11.1998 French, Dutch, English, 
Lithuanian 

English 

41 Luxembourg 17.09.1970 French, Dutch - 
42 Malaysia 24.10.1973 English English 
43 Malta 28.06.1974 English English 
44 Mauritius 04.07.1995 French, Dutch, English - 
45 Mexico 24.11.1992 French, Dutch, Spanish - 
46 Mongolia 26.09.1995 English English 
47 Morocco 04.05.1972 French, Dutch - 
48 Netherlands 05.06.2001 French, Dutch - 
49 New Zealand 15.09.1981 French, Dutch, English - 
50 Nigeria 20.11.1989 English English 
51 Norway 14.04.1988 English English 
52 Pakistan 17.03.1980 English English 
53 Philippines 02.10.1976 English English 
54 Poland 20.08.2001 French, Dutch, Polish - 
55 Portugal 16.07.1969 French, Dutch, 

Portuguese 
- 

56 Romania 04.03.1996 French, Dutch, Romanian French 
57 Russia 16.06.1995 French, Dutch, Russian - 
58 Senegal 29.09.1987 French, Dutch - 
59 Singapore 08.02.1972 English English 
60 Slovakia 15.01.1997 French, Dutch, English, 

Slovakian 
English 

61 Slovenia 22.06.1998 French, Dutch, English, 
Slovenian 

English 

62 South Africa 01.02.1995 English English 
63 South Korea 29.08.1977 English English 
64 Spain 14.06.1995 French, Dutch, Spanish - 
65 Sri Lanka 03.02.1983 French, Dutch, English, 

Sinhalese 
English 

66 Sweden 05.02.1991 French, Dutch, Swedish - 
67 Switzerland 28.08.1978 French, Dutch - 
68 Taiwan 13.10.2004 English English 
69 Thailand 16.10.1978 English English 
70 Tunisia 22.02.1975 French, Dutch, Arabic French 
71 Turkey 02.06.1987 English English 
72 Ukraine 20.05.1996 French, Dutch, English, 

Ukrainian 
English 
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73 United Arab 
Emirates 

30.09.1996 English English 

74 United Kingdom 01.06.1987 French, Dutch, English - 
75 United States 09.07.1970 French, Dutch, English - 
76 (former) 

U.S.S.R.1
17.12.1987 French, Dutch, Russian - 

77 Uzbekistan 14.11.1996 English English 
78 Venezuela 22.04.1993 French, Dutch, English, 

Spanish 
English 

79 Vietnam 28.02.1996 English English 
80 (former) 

Yugoslavia2
21.11.1980 English English 

 
 

                                                      
1 Belgium still applies this treaty in relations with Kyrgyzstan, Moldavia, Tajikistan and Turkmenistan. 
2 Belgium still applies this treaty in relations with Bosnia-Herzegovina, Macedonia and Serbia and 
Montenegro. 
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