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Entre le fort et le faible … c’est la liberté qui opprime et la loi qui affranchit 

Lacordaire 

 

When a man is denied the right to live the life he believes in, he has no choice but to become an outlaw 

Nelson Mandela 

 

Leaders who do not act dialogically, but insist on imposing their decisions, do not organize the people: 

They manipulate them. 

They do not liberate, nor are they liberated:  

They oppress 

Paulo Freire  
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I. INTRODUCTION 

I.1 Can another thesis on the rule of law say anything new?

I.1.1 A contingent ideal: The rule of law between chaos and capture 

Aristotle is frequently quoted as saying that man is a social animal. Aristotle believes it to 

be in the nature of men to assemble. Aristotle, on the contrary, does not think that it is in 

the nature of men to live peacefully together. In his Politics, he examines one by one various 

modes by which men could organize their life in society, only to find that, in each situation, 

part of society would impose its rule on the other. This leads Aristotle to the conclusion 

that only law can organize society in a peaceful way. The tendencies of men and women 

to enter into power relations to dominate their fellow humans have been subsumed under 

the term ‘oppression’. One is oppressed by another when one is compelled by that other’s 

power to do something one does not want to do. When oppression is prevalent in society, 

life is a burden, and probably only members having the most power live a fulfilling life. It 

is thus a truism to say that, if power cannot be cancelled, at least oppression should be 

combated. The organizing principle of society should not be power lest oppression will 

prevail. 

 Arguably, small and close-knit societies are able to rely on feelings of comity 

amongst members to maintain a social life relatively free of oppression. However, the 

societies we know are too large to maintain personal and cordial relations amongst 

everyone, and this is where law enters the stage.1 Law, as a collection of rules of conduct 

and as a system to produce and adjudicate such rules, is a medium for spelling out in 

advance the modalities and outcomes of the relations between society members, and for 

                                                 
1 HLA Hart, The Concept of Law (Penelope Bulloch and Joseph Raz eds, 2nd edn, Clarendon 1997) 91. 
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pooling tools of coercion in order to make these rules prevalent in the ordering of society.2 

The explicit purpose of law is to supersede power relations, and to replace them by 

regulated relations.3 Implicitly, it is hoped that law will naturally achieve an equilibrium as 

a counterpoint to oppression.4 At least in large societies, no one knows precisely the relative 

magnitude of one’s power, and therefore all have an interest in maintaining a system of 

rules to rely on for the case someone more powerful would want to abuse their position. 

In the best of cases, the law delivers on these hopes and dependable laws replace arbitrary 

power as the relevant factor for orienting conduct. The arbitrary rule of power is replaced 

by the ideal rule of law. The rule of law, understood as the absence of oppression because 

society is governed by law,5 is an ideal universally aspired to. An example is given by this 

billboard: 

 
Figure 1: 'Stop mob violence! -- Respect Rule of Law -- Call 911'6 

                                                 
2 Leslie Green, ‘The Concept of Law Revisited’ (1996) 94 Michigan Law Review 1687, 1697–1698: ‘Law is 
not a mark of civility or justice, or anything of the kind; it is just one way in which a complex society copes 
when the direct, transparent form of social order no longer works very well.’ Emphasis in original. 
3 ‘At its core is the conviction that law provides the most secure means of protecting each citizen of the 
arbitrary will of every other.’ TRS Allan, ‘Legislative Supremacy and the Rule of Law: Democracy and 
Constitutionalism’ (1985) 44 The Cambridge Law Journal 111, 112–113. 
4 Ian Hurd, ‘The International Rule of Law and the Domestic Analogy’ (2015) 4 Global Constitutionalism 
365, 367: ‘versions [of the rule of law] are commonly united by a shared commitment to a liberal normative 
view of politics and society, specifically: that the rule of law naturally generates valuable goods which are 
under-supplied in the absence of the rule of law; that the rule of law is an alternative to the arbitrary exercise 
of power; and that the ultimate product of a rule-of-law system is the choice by the law’s subjects to comply 
with the rules.’ 
5 Mortimer NS Sellers, ‘What Is the Rule of Law and Why Is It so Important?’ in James R Silkenat, James E 
Hickey Jr and Peter D Barenboim (eds), The Legal Doctrines of the Rule of Law and the Legal State (Rechtsstaat) 
(Springer 2014) 8: ‘The “rule of law” in its best and usual sense implies the fulfilment of justice through law 
and the negation of arbitrary government’ 
6 Source: <http://thedoctor44.blogspot.be/>.  
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Law is however a human enterprise, and power is a complex phenomenon which 

in many respects is able to accommodate the presence of law. As a result, it would seem 

that law lets society constantly oscillate between the scourge of oppression and the promise 

of peace. Too often, the law fails to contain oppression, and the members of society are 

hardly better off. This can be because the law has so few resources that the most powerful 

are not constrained to follow it, or is so poorly designed that no one sees the point in 

following it. In those situations the law is widely breached, and oppression emerges from 

chaos. But just as frequently, if not more, the law fails to deliver because the powerful are 

able to take control of the law and use it to their advantage, as an instrument of their 

otherwise unrestricted power. In such cases, oppression is enabled by capture.7 Capture of 

the legal system is just as lamented as its absence, and usual suspects abound.8 

The law grants power to certain individuals for the purpose of governing society, 

and therefore places them at the head of the legal system. Power in that case is meant to 

be used through law for the benefit of society, but some rulers enact legal rules not with a 

view to curtailing oppression, but with a view to furthering their personal interest: 

 
Figure 2: Capture by the government9 

                                                 
7 See, in the South African context: Alistair Price, ‘Why the Rule of Law Matters’ 
<http://worldjusticeproject.org/blog/why-rule-law-matters>: ‘the law can be a source of oppression. 
Governments and law-enforcement officials can and do commit crimes. The role of law in our Apartheid 
history is an awful example. Understandably, not all South Africans hold the law in high regard.’ 
8 Joe Harman, ‘The Rule of Law Law as an Instrument of Justice and a Tool of Oppression’ [2014] Legal 
Studies Teachers Conference 1 <http://www.federalcircuitcourt.gov.au/wps/wcm/connect/0145d20f-
1cfa-40ed-bd95-e0c0ea156822/Speech-Harman-The-Rule-of-Law-
2014.pdf?MOD=AJPERES&CONVERT_TO=url&CACHEID=0145d20f-1cfa-40ed-bd95-
e0c0ea156822>. 
9 Source: <http://www.loyarburok.com/2011/02/16/its-the-rule-of-law-not-the-law-of-rules/>. 
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The legal system may also be captured by those who are within it, namely those who are 

in charge of the daily operation of the legal system and run it to their advantage: 

  

Figure 3: Capture by legal officials10 

Finally, the legal system may be captured by those who should obey it but instead 

are able to have it operate in a way which favors their interests. The ‘elite’ is often accused 

of capture: 

 
Figure 4: Capture by the elite11 

                                                 
10 Sources: <http://mathiasfoehr.lu/en/no-excuse-not-to-know-the-law/> and 
<http://courtneyvcops.com/author/admin/>. 
11 Source: <http://www.jonathanlewy.com/rule-of-law/>. 
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These different situations of chaos and capture could be more readily remedied if 

they were clearly exposed and allowed the members of society to unite against their 

oppressors to re-establish the rule of law. But too often that is not the case and defective 

legal systems are abusively claimed to comply with the rule of law ideal. The reason is easy 

to understand: while the rule of law ideal – absence of oppression as a result of the presence 

of law – is simple and near-universally adhered to, pretty much all the rest associated with 

it is hotly contested. First of all, not everyone agrees as to what constitutes absence of 

oppression. Minimalist notions will settle for the absence of physical violence in social 

relations, while maximalist visions insist that the law should ensure substantive justice 

among citizens. Then of course no one agrees as to what setting up a legal system which 

achieves the rule of law ideal concretely implies in practice, so that an incredible number 

of opinions and corresponding recommendations have been put forward in the last 

century. This leads to a situation in which more or less every government or every legal 

system is able to invoke one or the other conception of the rule of law as applying to its 

case,12 and by the same token to legitimize the way it governs. Invoking the rule of law 

would in those conditions amount to little more than chanting ‘hooray for our side’,13 to 

the point that some now think that ‘no intellectual effort […] need be wasted on this bit 

of ruling-class chatter.’14 

Despite such dismissals, the ideal remains powerful, and its appeal does not wane: 

it carries this universal aspiration that the law will protect the weak from abuse by the 

strong. This is so even though the vacuity of the concept is regularly and successfully 

instrumentalized by governments, officials and elites openly or covertly oppressing their 

own people: in many parts of the world, it is spoken of ‘authoritarian rule of law’ to 

                                                 
12 Daniel B Rodriguez and others, ‘The Rule of Law Unplugged’ (2010) 59 Emory Law Journal 1456, 1458. 
13 Jeremy Waldron, ‘Is the Rule of Law an Essentially Contested Concept (in Florida)?’ (2002) 22 Law and 
Philosophy 137, 139. 
14 Judith N Shklar, ‘Political Theory and the Rule of Law’ in Allan C Hutchinson and Patrick Monahan (eds), 
The Rule of Law: Ideal Or Ideology (Cardwell 1987) 1. 
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designate despotic regimes operating through law,15 and in some others the rule of law is 

invoked to obscure the unhealthy relations between the legal system and a rigged political 

system,16 as illustrated below: 

 

Figure 5: The legal system and vested interests17 

The rule of law is also enthusiastically exported by some countries or international 

organizations to places where the legal system is thought to be deficient. The problem here 

is that rule of law promoters confuse the universal ideal with its particular recipes, and try 

to replicate abroad what they think has worked at home.18 If anything should be suspected 

as a result of the contestation around the ideal, it is that its concrete expressions are relative. 

Therefore, when ill-suited blueprints are transposed in a society to which they do not apply, 

the legal system might not move closer to the rule of law than to oppression. 

These issues will be addressed in Part II of this thesis, entitled ‘The Rule of law as 

an ideal.’ Part II is primarily concerned with the notion that the law is only valuable as an 

organizing principle for society if it is a systematic barrier against oppression. As indicated 

above, this notion is blurred by the confusion which is generally made in legal theory and 

                                                 
15 Jothie Rajah, Authoritarian Rule of Law : Legislation, Discourse, and Legitimacy in Singapore (Cambridge University 
Press 2012). 
16 John Hasnas, ‘The Myth of the Rule of Law’ (1995) 1995 Wisconsin Law Review 199. 
17 Source: <http://granitegrok.com/blog/2014/09/rule-law-different-standard-government-workers>. 
18 Olufemi Taiwo, ‘The Rule of Law: The New Leviathan?’ (1999) 12 The Canadian Journal of Law and 
Jurisprudence 151, 151: ‘These are the best of times for the Rule of Law. In all parts of the world, states, 
governments, and individuals, have found in the rule of law, at various times, a rallying cry, a principle of 
social ordering that promises that promises the dawn of a just society that its supporters in Euro-American 
democracies claim to be its crowning glory, or a set of practices that is a sine qua non of a good society. The 
pursuit of the ideal is nothing new: after all, even those states where it was observed more often in its breach 
always paid lip service to it.’ 
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practice between the fairly simple and universal rule of law ideal, and the relative and often 

intricate rule of law recipes. Part II will make the argument that the rule of law cannot be 

defined as the latter, but only based on the former. In that spirit, Part II will not naively 

propose to substitute the unsuccessful attempts at defining the precise features of the rule 

of law with one of its own. Rather, it will focus on identifying the broad parameters which 

determine the achievement or the undermining of the ideal in a legal system. This will be 

done by reflecting in terms of three challenges which each legal system must address in its 

very own way in order to achieve the rule of law ideal: legality, effectiveness and legitimacy. 

Solutions to these challenges are conceptualized as ‘benchmarks’ for the rule of law. 

By reflecting in terms of these three benchmarks the purpose of this thesis is to 

propose a practical method for helping legal systems strive towards the rule of law ideal. 

We argue that such method has the following advantages: 

- It makes the ideal less contingent and firmly anchors legal systems on the side of 

the curtailment of oppression, by inserting three systematic checks against 

chaos or capture of the legal system by power; 

- It reduces the potential for widespread disregard or instrumentalization of the rule 

of law ideal by the powerful by providing three criteria of ‘excellence’ in the 

legal system which need to be kept in check by the subjects; 

- It acknowledges the relativity of the rule of law ideal by grounding it on three 

open and general benchmarks which can be operationalized as required by 

every society in function of the peculiarities of their legal system. 

Part II is divided into four chapters. The first chapter (II.1), entitled ‘The terms of 

the debate’, brushes over the past and current attempts at defining and operationalizing 

the rule of law based on lists of formal and substantive elements of legal rules, and makes 

an argument as to why they have failed. The second chapter (II.2), entitled ‘The Rule of 

“Valid” Law’, argues that the rule of law ideal is only achieved by a legal system if it has 
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‘authority’, namely if it is able to gain willful deference from the subjects. This chapter then 

argues that authority derives from the criteria used by the legal system to ‘validate’ legal 

rules. The third chapter (II.3), entitled ‘A triple justification: Legality, effectiveness, 

legitimacy’, argues that a proper conception of legal validity at play in a legal system will 

‘justify’ the claim to authority and obedience which legal systems place on subjects, and 

will be conducive to willful deference to that claim. This chapter argues that validity criteria 

can achieve this justificatory potential if they successfully respond to criteria of legality, 

effectiveness and legitimacy, which are then conceptualized as ‘rule of law benchmarks’. 

The fourth chapter (II.4), entitled ‘From theory to practice: The rule of law as a dialectical 

ideal’ recognizes that the tridimensional conception of legal validity is not self-evident and 

argues that its operationalization in a legal system requires that a dialectical process be at 

play among subjects regarding the proper features of their legal system, and that such 

dialectical process be connected to the legal system for adaptive purposes. This chapter 

then takes a practical approach to this method through a case-study on the rule of law 

promotion practices of the European Union (EU). It argues that the EU’s policies in this 

regard would be more successful if they followed the proposed method. 

I.1.2 Globalization: The new oppression? 

The conundrum about reconciling the rule of law ideal with its concrete expressions is 

further complicated by the rapid evolution of the context in which it takes place. 

Globalization must lead us to reconsider both our notions of society and of law. Social 

relations in a globalized world are less and less territorialized, so that power stems from a 

wider variety of sources. Power also accumulates on a global scale and becomes ever more 

formidable, so that a State and its legal apparatus may no longer be able to contain the 

unfolding of power relations and their associated potential for oppression. In relation to 

‘economic’ power, a study from the year 2000 compared States’ gross domestic product 
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(GDP) and global corporations’ turnover, and already concluded that, among the top 100 

economies in the world at that time, 51 were corporations and 49 were States.19 Examples 

have abounded of situations in which global corporations have been able to use such power 

to bend domestic legal rules to their advantage.20 Likewise, trans-border criminal 

organizations such as terrorist networks or drug cartels regularly challenge domestic legal 

systems. For what they are worth, these examples suggest that States’ domestic legal 

systems might be quite helpless to countervail the power of global behemoths.21 Should 

unbridled global power be allowed to operate, the rule of law ideal which is painstakingly 

maintained in our relatively peaceful countries might be compromised. And for the 

violence-ridden countries where the rule of law ideal is still a distant mirage, the addition 

of global power makes it even more remote, as corporate abuse or mob violence become 

dominant.  

Another reason why a reflection about the rule of law at global level is highly 

relevant is the fact that an increasing number of issues to be governed affect subjects in a 

cross-border way: global warming, financial stability or terrorism are just a few examples. 

The public international law system is addressing a number of them, but in many respects 

falls short of a solution, for different reasons which this thesis will not discuss. Therefore, 

rules addressing these global issues are adapting:22 States themselves resort to ‘informal’ 

law-making,23 and when that fails or is not available, non-State actors such as multinational 

                                                 
19 Sarah Anderson and John Cavanagh, ‘Top 200: The Rise of Global Corporate Power’ 
<https://www.globalpolicy.org/component/content/article/221/47211.html>. 
20 An example is the case of investment contracts concluded by international investors and (typically) weak 
states, wherein the investor is able to negotiate ‘stabilization clauses’ which shield it from any legislative 
evolution – even for much needed public interest purposes such as labour rigths or environmental protection. 
See e.g. Lorenzo Cotula, ‘Reconciling Regulatory Stability and Evolution of Environmental Standards in 
Investment Contracts: Towards a Rethink of Stabilization Clauses’ (2008) 1 The Journal of World Energy 
Law & Business 158. 
21 See also Daniele Archibugi and Iris Marion Young, ‘Toward a Global Rule of Law’ [2002] Dissent 27. 
22 Terence C Halliday and Gregory Shaffer, ‘Transnational Legal Orders’ in Terence C Halliday and Gregory 
Shaffer (eds), Transnational legal orders (Cambridge University Press 2016). 
23 Joost Pauwelyn, Ramses Wessel and Jan Wouters (eds), Informal International Lawmaking (Oxford University 
Press, 2012). 
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corporations and Non-Governmental Organizations (NGOs) take over – on a mandate 

from States or spontaneously – to adopt and enforce global rules.24 This thesis will often 

refer to the example of the private standards of responsible corporate conduct, or to the 

private standards of food safety to illustrate the private trend in what is now called ‘global 

governance’.  

In light of the foregoing, it is argued that the dynamics of power and rules which 

are at play at the global level can very much be analyzed in terms of ‘rule of law dynamics’,25 

and therefore Part III of this thesis, entitled ‘Promoting the rule of law in a global 

governance context: A benchmarks approach’, will seek to confirm that the rule of law 

ideal is relevant in global governance, and to argue that the rule of law benchmarks 

identified in Part II also represent a promising approach for rule of law promotion at the 

global level. Naturally, this thesis will not be able to provide a comprehensive 

demonstration that this is the case, and therefore will proceed on the basis of a number of 

sub-questions which together might provide a reliable indication in this regard. Part III 

contains four chapters. Chapter III.1, entitled ‘The increasing relevance of global rule 

orders’ will expand on the place now taken by global rules in the regulation of social 

relations, and will argue in this regard that these global rules, of a public or private, formal 

or informal nature, are no less subject to breach and capture than the domestic legal 

systems we were discussing in section I.1.1. Quite the contrary, global legal and regulatory 

systems are less established and formalized, and therefore contain less safeguards against 

chaos and capture. This makes very relevant a critique of global governance from the point 

of view of whether or not it is able to curtail oppression as aspired to under the rule of law 

                                                 
24 Jessica F Green, Rethinking Private Authority: Agents and Entrepreneurs in Global Environmental Governance 
(Princeton University Press 2013). 
25 The term ‘rule of law dynamics’ is borrowed from Michael Zürn, André Nollkaemper and Randy 
Peerenboom, ‘Rule of Law Dynamics in an Era of International and Transnational Governance’ in Michael 
Zürn, André Nollkaemper and Randy Peerenboom (eds), Rule of Law Dynamics in an Era of International and 
Transnational Governance (Cambridge University Press 2014). 
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ideal. Chapter III.2, entitled ‘Current approaches to internationalizing the rule of law ideal’, 

examine current approaches to the ‘international rule of law’ and identifies two 

shortcomings. First, these studies overly focus on traditional public international law and 

largely disregard, in spite of both their pacifying and oppressive potential, newer types of 

global governance such as global private standards.26 Second, these approaches largely use 

the fixed recipes examined in chapter II.1, which were argued to be unsuitable to promote 

the rule of law in light of the variety of situations. The next two chapters seek to address 

these shortcomings in turn. Chapter III.3, entitled ‘Is private global governance in any way 

law, and does it warrant a rule of law critique?’ argues that global private standards, though 

they are not ‘law’ from the point of view of ‘public law’ and are not ‘binding’ by virtue of 

public law, effectively govern behavior. This chapter argues that global private standards’ 

law-like features warrant examining them under the lens of the rule of law. Chapter III.4, 

entitled ‘Towards a benchmarks approach to the promotion of the rule of law at global 

level’, argues that the rule of law benchmarks identified in chapter II.3 – legality, 

effectiveness and legitimacy – together constitute an appropriate framework for promoting 

the rule of law ideal throughout global governance. Additionally, this chapter will argue 

that current scholarship is already using various expressions of these benchmarks to rein 

in global governance and steer it towards less oppressive outcomes.

I.2 Aim and method 

The research proposal which, in 2009, launched the process leading to the present thesis 

stated the following: ‘[t]he purpose of the research is to identify a meaningful articulation 

of the notion of rule of law as a social ordering principle which can be used as an analytical 

and normative tool for the study and development of global governance.’ In other words, 

                                                 
26 About the relevance of ‘non-State law’ for the rule of law, see Martin Krygier, ‘Philip Selznick: Incipient 
Law, State Law and the Rule of Law’ in Hanneke van Schooten and Jonathan M Verschuuren (eds), 
International governance and Law: State regulation and Non-State Law (Edward Elgar Publishing 2008). 
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the purpose of the thesis is to propose a theory of the rule of law which can contribute to 

ongoing efforts in the scholarship to rationalize and improve global governance, and the 

division of this thesis between a theoretical part (Part II) and an applied part (Part III) 

reflects this double purpose, which was pursued in the following ways. 

The first aim of this thesis is to make a theoretical argument about the rule of law 

ideal and the features of legal systems which may enable its realization. The thesis is not 

meant as a treatise on the rule of law, and certainly does not pretend to provide final 

answers to all the questions raised. In that sense, the theoretical argument of course invites 

and welcomes debate and follow up. In order to craft the theoretical argument, this thesis 

primarily relies on legal-theoretical and legal-philosophical sources collected through 

comprehensive desk research. The argument develops inductively by confronting as many 

theoretical and philosophical visions of law and the rule of law as possible, and submitting 

them to a careful process of analysis, endorsement and/or critique. As a result, the 

component parts of the argument are supplied by a number of legal-theoretical and legal-

philosophical contributions which, in combination, allow this thesis to present an 

innovative argument while being strongly rooted in established scholarship. The argument 

acknowledges in this regard a decisive influence. The author followed as a final year law 

student at the Université catholique de Louvain a seminar taught by Prof. François Ost on the 

theme ‘Droit, temps et changement’ [Law, time and change]. On that occasion, the author 

was acquainted with the tridimensional theory of legal validity which decisively shapes the 

conception of the rule of law propounded throughout this thesis. The theoretical argument 

was also greatly refined as a result of a number of academic publications and events where 

the author was able to present and discuss the preliminary findings which led to this 

theoretical argument.  

The author must also admit to a necessary delimitation in the research which 

grounds the theoretical argument. While it is hoped that the conclusions reached are to a 
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large extent generalizable, the sources which support this thesis are overwhelmingly written 

by Western authors in the English and French languages (in addition to a smaller number 

of sources in Dutch and Spanish, and of translations of foreign sources in English and 

French). Two reasons explain this scope of research. First, the author’s command of 

languages in which significant scholarship was published on the studied topics is limited to 

English, French, Dutch and Spanish, which de facto circumscribes the available scholarship. 

Second, while it would be worthwhile to broaden the Western theoretical horizon of this 

thesis by collecting testimonies on rule of law conceptions from non-European or non 

U.S. experts and citizens, this was only possible to a very limited extent due to various 

time, budget and other constraints which have affected the drafting of this thesis. It was 

therefore decided to keep the focus mainly on the Western scholarship most directly 

accessible to the author, in order to ensure a sound methodological approach. However, 

the author hopes to further engage with non-Western scholars in the future, with a view 

to enrich the argument with a more representative sample of rule of law conceptions and 

situations. 

In addition to a sound theoretical construction, an argument about law and the rule 

of law is admittedly only relevant and valid if it has import in the real world, and therefore 

this thesis is also mindful to seek confirmation of its theoretical claims through examples 

drawn from the practice. This practical approach takes two forms. First, the thesis attempts 

to provide a number of examples taken from actual legal systems. In this relation, the 

author must admit to an international and European law bias. Although the author has 

gained experience in the practice of Belgian law as a member of Brussels bar, his current 

expertise is in international and EU law, which therefore greatly orients the choice of 

examples. In particular, many illustrations emerge from research conducted as a member 

of two projects. The first project is the IUAP project on foreign direct investment and 
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human development,27 in which issues between global corporate power and law were 

addressed at length. The second project is FRAME,28 which researches the impacts of EU 

law and policies on human rights, and more broadly on the achievement of EU values, 

among which the rule of law. In the framework of these two projects, the author was able 

to gain in-depth knowledge of how legal rules and legal systems act as curtailments or 

sources of oppression, and to discuss the examples used by this thesis in a large number 

of publications and academic events. 

The second way in which this thesis has sought to link the theoretical argument to 

the practice is through the extensive case-study on global governance which makes up Part 

III. This part seeks to apply the benchmarks approach to the rule of law at the global level, 

more in particular in relation to a contested area of global law: global private standards. 

This choice of a ‘borderline’ case of law to test the benchmarks approach the rule of law 

was motivated by the necessity to testify to the versatility of this approach and its relevance 

for a critique of oppression related to all expressions of governance through rules, from 

the most established to the loosest. The design and findings of this case-study also owe to 

a number of influences. As an LL.M. student at the New York University School of Law, 

the author was able to witness the early developments of the research project on Global 

Administrative Law,29 in which the benchmarks approach to the rule of law presented in 

this thesis finds some resonance. The case-study, in particular as it addresses the 

phenomenon of global private standards and their (democratic) legitimacy, was additionally 

greatly informed by the author’s participation in the KU Leuven project on ‘Global 

Governance and Democratic Government’,30 notably as this research was extensively 

                                                 
27 See <http://iap6.cpdr.ucl.ac.be/fdiunit>. 
28 See <http://www.fp7-frame.eu>. 
29 See <http://www.iilj.org/gal/>. 
30 See <https://ghum.kuleuven.be/ggs/projects/research_programme>. 
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discussed in weekly seminars with the colleagues of the project, but also in numerous 

academic events and publications. 

The theoretical argument presented in this thesis can therefore be reasonably 

viewed as corroborated by practice, at least as far as the author’s competences as a lawyer 

were able to demonstrate. However, as will become clear along the way, the theoretical 

argument makes a number of assumptions regarding the place and role of law in society, 

and regarding subjects’ attitudes towards the law. These assumptions are informed by a 

comprehensive examination of library sources, in particular stemming from the ‘law and 

society’ movement. Naturally, these assumptions need to be further tested and 

substantiated in different contexts to confirm, refine or qualify the claims made in this 

thesis. This would represent a welcome follow up to this thesis, yet one which probably 

requires the expertise of sociologists, psychologists and political scientists more than that 

of a lawyer. 

Let us close this introduction with a few more mundane remarks. First, in order to 

clearly structure the argument and its demonstration, the thesis has been divided into parts, 

chapters, sections and subsections, perhaps making it appear quite fragmented. In order to 

reconcile the parts with the whole many cross-references are provided along the text. To 

facilitate navigation in the document, the section numbers are indicated in the page headers 

up until the third title level. Second, this thesis uses the Oxford University Standard for 

the Citation of Legal Authorities (OSCOLA) as its referencing system. Citations in 

footnotes are reflected in the bibliography at the end of the thesis. When a source is cited 

several times, only the name of the author (and the title of the work in case several sources 

from the same author were used) appears in footnotes as from the second citation, and 

reference should be made to the entry in the bibliography (see pp. 333 ff) for the full 

mention of the source. Finally, websites consulted were active on 31 March 2016. 
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II. THE RULE OF LAW AS AN IDEAL 

Albeit the rule of law ideal, its end-goal, is straightforward – a society in which oppression 

is curtailed by the legal system – there is still no consensus on any definition of its concrete 

requirements. Many views of the rule of law are inspired from Western legal systems which 

have admittedly been able to curtail oppression in some regard, yet without achieving the 

status of an uncontested and factual ‘definition’. This part will argue that there is a double 

mistake in the current conceptions. The first one is to consider that space- and time-bound 

embodiments of the rule of law subsume the ideal. The second is to think that, the same 

model which was successful at one time in one place will achieve the same effects 

somewhere else or at another time. With regard to the first question, we will argue that the 

seemingly successful rule of law models which are now propounded are all vulnerable to a 

return of oppression. With regard to the second question, we will argue that promoting 

the rule of law requires a fundamentally context-sensitive approach. 

This thesis will also show that, although concrete embodiments of the rule of law 

are largely relative, it is still possible to conceive of a universal conceptual core which legal 

systems should internalize in order to realize the rule of law ideal. To do so, this first part 

proceeds in four chapters. 

 The first chapter (II.1) will paint with very broad strokes the state of the current 

discussions on the rule of law, as they concern its definition, its shape, its requirements, its 

purpose. The idea is not to lengthily rehash everything that has been said or written about 

the rule of law,31 but rather to highlight the main points of contention of the heated debate 

that it generates, so as to provide the reader with a number of references which will serve 

                                                 
31 A comprehensive study of the rule of law through all its definitions, applications, and historical evolutions 

is presented in Brian Tamanaha, On the Rule of Law : History, Politics, Theory (Cambridge University Press 2004). 
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as a basis for the reconceptualization effort which will be attempted in the following 

chapters. 

The second chapter (II.2) will depart from the current conceptions of the rule of 

law by criticizing the fact that they consider that the rule of law can be achieved by applying 

certain qualitative fixes to the rules produced by any legal system. In turn, that chapter will 

argue that the achievement of the rule of law requires to question the very foundations of 

legal systems, namely the test which serves to validate rules as law. 

The third chapter (II.3) will identify three types of validity criteria which according 

to us are determinative of excellence in a legal system. We will argue that these types of 

validity criteria can act as benchmarks for the realization of the rule of law ideal in a given 

society if operationalized correctly by the legal system in place.  

The fourth chapter (II.4) will take a practical turn and inquire into the ways in 

which rule of law benchmarks should be operationalized in a social order. To illustrate 

these developments, that chapter will make a constructive critique of the European 

Union’s rule of law promotion efforts.

II.1 The terms of the debate 

This first chapter briefly introduces the points of friction around which the debate on the 

rule of law has revolved. Such points of friction, and the opposite positions which they 

generate, broadly reveal two visions of the rule of law: one minimalistic, and the other 

more ambitious. These two visions tell us implicitly about different beliefs on what the rule 

of law should achieve in terms of the ideal outlined above. The minimalistic vision sees the 

rule of law simply as one among many tools for building a just and peaceful society, which 

would accordingly also depend to a large extent on other moral, political and social 

elements. The more ambitious vision places higher hopes in the rule of law, and sees in the 

legal system an encompassing tool for guiding human behavior in ways that ensure social 
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peace and justice, provided such legal system is designed and functions according to rule 

of law requirements. 

II.1.1 Historical underpinnings 

The notion of rule of law has a long history, and can be traced back to the Antiquity. 

Aristotle is among the first thinkers to offer an articulated view of it in the third book of 

his Politics, in which he ‘inquire[s] into the essence and attributes of the various kinds of 

governments’.32 He remarks that ‘true forms of government […] are those in which the 

one, or the few, or the many, govern with a view to the common interest; but governments 

which rule with a view to the private interest, whether of the one or of the few, or of the 

many, are perversions.’33 Aristotle then tries to inquire which one among government by a 

tyrant, by an oligarchy, or by the masses, is most likely not to be a perverted government. 

In doing so, Aristotle asks the question who should ‘be the supreme power in the state: Is 

it the multitude? Or the wealthy? Or the good? Or the one best man? Or a tyrant?’ He then 

observes that ‘[a]ny of these alternatives seems to involve disagreeable consequences’, and 

in the end result in abuse and injustice committed by the ruler or the ruling class.34 

Arguably, men have a hard time seeing beyond their own interests to genuinely search for 

the common good when placed in a situation of power. He thus concludes that ‘none of 

the principles men claim to rule and to hold all the other men in subjection to them are 

strictly right.’35 From there it follows that men should not be trusted with power, and that 

government should be ‘according to law’, irrespective of who sits in the chair of the ruler.36 

The law, according to Aristotle, is the natural embodiment of the common interest, 

because ‘[w]hereas the law is passionless, passion must ever sway the heart of man’37 or in 

                                                 
32 Aristotle, Politics (Aeterna Press 2015) Book III, 1, p. 51. 
33 Ibid Book III, 7, p. 60. 
34 Ibid Book III, 10, p. 64. 
35 Ibid Book III, 13, p. 69. 
36 Ibid Book III, 14, p. 71. 
37 Ibid Book III, 15, p. 73. 
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other terms ‘the law is reason unaffected by desire.’38 So the reasoned objectiveness of law 

is according to Aristotle a barrier against rulers pursuing their own interest through the 

exercise of government. ‘Law’, in the sense of general principles of reason, or of rules 

agreed to by the individuals making up the ‘state’,39 should guide and limit the action of the 

ruler because from Aristotle’s analysis it appears that ‘the rule of the law […] is preferable 

to that of any individual. On the same principle, even if it be better for certain individuals 

to govern, they should be made only guardians and ministers of the law.’40 

 This short account of Aristotle’s insights on the matter shows that the most basic 

tenets of what is still today described as the rule of law ideal have existed for a very long 

time. These are after all quite simple: government must be limited by, and exercised 

through, law in the form of pre-established rules and principles in order to avoid 

oppression and arbitrariness by the rulers.41 Almost twenty centuries later, Thomas 

Hobbes, famously taking up again the subject of government in his Leviathan, seems to 

agree with Aristotle in his dire assessment of the inclinations of men and their relationship 

to power. According to him, absent a government proper, men are in a state of nature 

                                                 
38 Ibid Book III, 16, p. 76. 
39 See, in this regard, Aristotle’s conception of ‘the law’, what it is and where it comes from: ‘We will begin 
by inquiring whether it is more advantageous to be ruled by the best man or by the best laws. The advocates 
of royalty maintain that the laws speak only in general terms, and cannot provide for circumstances; and that 
for any science to abide by written rules is absurd. In Egypt the physician is allowed to alter his treatment 
after the fourth day, but if sooner, he takes the risk. Hence it is clear that a government acting according to 
written laws is plainly not the best. Yet surely the ruler cannot dispense with the general principle which 
exists in law; and this is a better ruler which is free from passion than that in which it is innate. Whereas the 
law is passionless, passion must ever sway the heart of man. Yes, it may be replied, but then on the other 
hand an individual will be better able to deliberate in particular cases. The best man, then, must legislate, and 
laws must be passed, but these laws will have no authority when they miss the mark, though in all other cases 
retaining their authority. But when the law cannot determine a point at all, or not well, should the one best 
man or should all decide? According to our present practice assemblies meet, sit in judgment, deliberate, and 
decide, and their judgments an relate to individual cases. Now any member of the assembly, taken separately, 
is certainly inferior to the wise man. But the state is made up of many individuals. And as a feast to which all 
the guests contribute is better than a banquet furnished by a single man, so a multitude is a better judge of 
many things than any individual.’ Ibid Book III, 15, p. 74.. 
40 Ibid Book III, 16, p. 76. 
41 These elements are sometimes called the ‘centerpiece’ or the ‘baseline’ of the rule of law. See Leighton 
McDonald, ‘Positivism and the Formal Rule of Law: Questioning the Connection’ (2001) 26 Australian 
Journal of Legal Philosophy 93, 96; Brian Z Tamanaha, ‘The History and Elements of the Rule of Law’ 
[2012] Singapore Journal of Legal Studies 232, 236 ff. 
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which must lead to the ‘warre of every one against every one’, in which ‘every man has a 

right to every thing, even to one another’s body’, and in which the most powerful naturally 

always prevail.42 In order to remedy this ‘miserable condition’,43 men enter a covenant in 

which they agree to constitute a Commonwealth, and to surrender their right to govern 

themselves to a ‘Leviathan’ which they freely institute as their sovereign.  

However, when researching into the attributes of the sovereign and the principles 

governing his authority, having closely read Aristotle’s Politics (which he cites many times), 

Hobbes does not fail to emphasize the paradoxes of the theory of the rule of law as 

opposed to the rule of men. His critique stems notably from the origin of the binding force 

of the law limiting the power of the sovereign. Hobbes rightly remarks that, if the sovereign 

is entrusted with law-making, then he is not limited by law since ‘he that is bound to 

himselfe only, is not bound.’44 Hobbes thus wonders how legal rules, which all in all are 

nothing more than words on paper, can on their own constrain the sovereign to not do 

simply what he pleases.45 To Hobbes, then, the rule of law simply by itself is a fantasy. It 

cannot escape resorting to physical power at some point, and cannot on its own guarantee 

a society free of oppression and violence. 

                                                 
42 Thomas Hobbes, Hobbes: Leviathan: Revised Student Edition (Richard Tuck ed, Cambridge University Press 
1996) 91. 
43 Ibid 117. 
44 Ibid 184. 
45 See Ibid 471: ‘And therefore this is another error of Aristotle’s politics, that in a well-ordered 
Commonwealth, not men should govern, but the laws. What man that has his natural senses, though he can 
neither write nor read, does not find himself governed by them he fears, and believes can kill or hurt him 
when he obeyeth not? Or that believes the law can hurt him; that is, words and paper, without hands and 
swords of men?’ About the king not being constrained by words see Ibid 224: ‘A fourth opinion repugnant 
to the nature of a Commonwealth is this: that he that hath the sovereign power is subject to the civil laws. It 
is true that sovereigns are all subject to the laws of nature, because such laws be divine and divine and cannot 
by any man or Commonwealth be abrogated. But to those laws which the sovereign himself, that is, which 
the Commonwealth, maketh, he is not subject. For to be subject to laws is to be to be subject to the 
Commonwealth, that is, to the sovereign representative, that is, to himself which is not subjection, but 
freedom from the laws. Which errour, because it setteth the laws above the sovereign, setteth also a judge 
above him, and a power to punish him; which is to make a new sovereign; and again for the same reason a 
third to punish the second; and so continually without end, to the confusion and dissolution of the 
Commonwealth.’ 
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 Before delving into contemporary studies on the rule of law, it is useful to note 

that, from these two early reflections on the rule of law, emerges a peaceful society of men 

– i.e. the contrary of the war of each against all – as guaranteed by a government exercised 

and limited by legal rules, in other words a government by reason instead of by passion. 

Aristotle and Hobbes had both identified the ideal of the rule of law, but struggle when it 

comes to conceiving it practically, to operationalizing it. Accordingly, we will delve a bit 

deeper into the arguments to that effect that have been thrown into the debate about the 

rule of law. Schematically, the debate on the rule of law most importantly revolves around 

several clusters of ideas such as its purpose or function, its form or ‘elements’, and its 

benefits.46 we will first discuss the purpose of the rule of law (section II.1.2), and then its 

form (II.1.3), and will insert for each discussion a few comments regarding the benefits of 

the contending approaches. 

II.1.2 The functions of the rule of law: Individual freedom v. social project 

The first function generally ascribed to the pursuit of the rule of law is quite logically a 

defensive or negative one. As indicated above, what prompted the ideal to emerge was the 

concern that the rulers of society may abuse their position,47 whatever the principle from 

which such position derives.48 The rule of law was thus first conceived as a principle 

according to which the law sets a limit to the actions of those in power, be they kings, 

                                                 
46 See generally Brian Z Tamanaha, ‘A Concise Guide to the Rule of Law’ in Gianluigi Palombella and Neil 
Walker (eds), Relocating the Rule of Law (Hart Publishing 2009); Rachel Kleinfeld Belton, ‘Competing 
Definitions of the Rule of Law: Implications for Practitioners’ [2005] Carnegie Papers: Rule of Law Series 
No. 55 <http://carnegieendowment.org/files/CP55.Belton.FINAL.pdf>. 
47 See, at the time of the American revolution, See James Madison’s Federalist Paper No. 51, discussing the 
separation of power as ‘[i]t may be a reflection on human nature, that such devices should be necessary to 
control the abuses of government. But what is government itself, but the greatest of all reflections on human 
nature? If men were angels, no government would be necessary. If angels were to govern men, neither 
external nor internal controls on government would be necessary. In framing a government which is to be 
administered by men over men, the great difficulty lies in this: you must first enable the government to 
control the governed; and in the next place oblige it to control itself. A dependence on the people is, no 
doubt, the primary control on the government; but experience has taught mankind the necessity of auxiliary 
precautions.’ Alexander Hamilton, James Madison and John Jay, The Federalist Papers (Charles Kesler and 
Clinton Rossiter eds, Signet Classics 2003) 319. 
48 Timothy Endicott, ‘The Impossibility of the Rule of Law’ (1999) 19 Oxford Journal of Legal Studies 1, 3. 
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sovereigns, or simply mighty individuals. This principle has three applications. First, the 

sovereign must adopt the law as its mode of government, in other words, the sovereign 

must rule by law. Kings and governments must establish rules according to which conducts 

are to be guided and disputes settled, so that citizens can form expectations and accordingly 

shape their practices and decisions. The sovereign may thus not follow its whims or 

instincts (or ‘passions’ in Aristotle’s terms) on any decision that needs to be made. This is 

the most extensively discussed application of the rule of law, and the lengthy debates which 

we study more in detail below, extensively discuss which particular criteria attached to the 

‘law’ make it ‘rule of law-compliant’.49 

Second, the rule of law limits the freedom of action of the sovereign or of the 

government. The sovereign or government is itself subject to the law and its actions are 

limited by it.50 If they want to act counter to the law they must first change it, but there are 

limits to the new rules they can take. Such limits can be of a procedural, or of a substantive 

nature.51 So the first objective of the rule of law is to limit tyranny.52 The 1215 Magna Carta 

is one of the early concrete embodiments of the defensive function of the rule of law.53 

The third application is of a wider scope as it concerns all members of society, and 

no longer only the sovereign or government. It aims to subject any personal action to the 

law: ‘men must be ruled by law and obey it.’54 In other words, what men are allowed to do, 

and in particular their exercise of personal power, is subject to the law. Under the rule of 

law, men are not free to follow the law or not: they are bound by the legal system and must 

                                                 
49 Tamanaha, ‘The History and Elements of the Rule of Law’ 240. 
50 Ibid 237. 
51 Tamanaha, ‘A Concise Guide to the Rule of Law’ 5. 
52 Tamanaha, On the Rule of Law : History, Politics, Theory 115. 
53 Tom Bingham, The Rule of Law (Penguin Books 2011) 12: ‘the Charter was important because it represented 
and expressed a clear rejection of unbridled, unaccountable royal power, an assertion that even the supreme 
power in the state must be subject to certain overriding rules.’ 
54 Joseph Raz, ‘The Rule of Law and Its Virtue’ in Joseph Raz (ed), The Authority of Law: Essays on Law and 
Morality (Clarendon Press 1979) 213. 
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follow, for the benefit of the others, the rules issued by the sovereign.55 This aspect of the 

rule of law is what makes it the opposite of the state nature. It guarantees at least a minimal 

degree of order in society and effectively circumvents the importance of physical force in 

social relations and in the settlement of disputes.56 All three applications: rule by law, 

subjection of sovereign power to law, and legal order may be subsumed under one 

principle: the law is the supreme means of social regulation. No one can exercise any kind 

of (public or private) power outside the bonds of the law. Or in the famous humbling 

words of Thomas Fuller: ‘be you never so high, the law is above you’.57 

This minimal conception of the rule of law is often labeled ‘liberal’, as the use of 

the law is intended to limit as little as possible the personal liberty of the members of 

society, and to make such liberty effective by preventing that harm be done by one citizen 

to the other. Liberty, then, becomes the freedom to do what is allowed under the law and 

not be hindered in its exercise by the others.58 Such use does not aim to prescribe to the 

members of society what their goals should be, but only to clearly delineate the boundaries 

of their personal means and actions.59 This defensive notion of the rule of law, the basic 

tenets of which include the protection of private property and the sanctity of contract, is 

considered the cornerstone and the principal enabling factor of the liberal economy, or 

                                                 
55 Guillermo A O’Donnell, ‘Why the Rule of Law Matters’ (2004) 15 Journal of Democracy 32, 36. 
56 Christine Sypnowich, ‘Utopia and the Rule of Law’ in David Dyzenhaus (ed), Recrafting the Rule of Law: The 
Limits of Legal Order (Hart Publishing 1999) 179. 
57 Quoted by G De Baere, ‘Het Rechtsstaatbeginsel in Het Recht van de Europese Unie En Het 
Internationaal Recht: Be You Never so High, the Law Is above You’ (2012) 76 Rechtskundig Weekblad 
(R.W.) 1362. 
58 Friedrich Hayek, The Road to Serfdom - Text and Documents: The Definitive Edition (Bruce Caldwell ed, Taylor 
and Francis, 2014) 112: ‘[S]tripped of all technicalities [the rule of law] means that government in all its 
actions is bound by rules fixed and announced beforehand – rules which make it possible to foresee with 
fair certainty how the authority will use its coercive powers in given circumstances, and to plan one’s affairs 

on the basis of this knowledge.’ See also Tamanaha, On the Rule of Law : History, Politics, Theory 52; who terms 
this notion of liberty ‘legal liberty’. 
59 One should however note that predictability itself is not a ‘guarantee of freedom’: the law can in very 
predictable ways restrict the freedom of the citizens. However, within those boundaries, men are free to act, 
all the more so that they know in advance the consequences of their actions and can therefore freely and in 
all knowledge choose how they want to act in a particular situation. 
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capitalism, as famously described early by John Locke,60 and then by Friedrich von Hayek.61 

Thus, in this defensive or negative role, the rule of law is more a vector of freedom and 

order than a guarantee of justice and fairness.62 It is rather hoped that, public order and 

freedom being secured, men will build a just social order through the use they will make 

of their freedom.63 

Whereas some authors argue that in practice the rule of law should not be 

associated with any particular purpose or end-result other than the guarantee of freedom 

under the law,64 others consider the ‘instrumental’ or ‘utilitarian’ vision of the rule of law 

outlined above as insufficient, and advocate a more ambitious, or ‘positive’ function: that 

of promoting the right kind of society through rules aligned with certain substantive values 

and goals. Whereas the rule of law in this conception includes the basic functions described 

above, it does not stop at them. The rule of law is not only a tool for freedom and order, 

but also one for building a genuine project for life in common, based on an ideal vision of 

society which the law is supposed to achieve, or at least pursue. In the words of John 

Rawls, the legal system is ‘a coercive order of public rules addressed to rational persons for 

the purpose of regulating their conduct and providing the framework for social 

cooperation.’65 In those of Philip Selznick, ‘among the requirements of a legal order is the 

                                                 
60 John Locke, Second Treatise of Government: An Essay Concerning the True Original, Extent and End of Civil 
Government (Richard H Cox ed, Harlan Davidson 1982) Chapter IX, para. 124, p. 75; and Tamanaha, On the 

Rule of Law : History, Politics, Theory 49, for discussion. 
61 See above, note 58. 
62 According to Friedrich Hayek, The Constitution of Liberty (Irwin Stelzer ed, ed 1978, University of Chicago 
Press 1960) 153: ‘when we obey laws, in the sense of general abstract rules laid down irrespective of their 
application to us, we are not subject to another man's will and are therefore free.’ 
63 Raz, ‘The Rule of Law and Its Virtue’ 224–225.  
64 Ibid 228. 
65 John Rawls, A Theory of Justice (Revised ed, Belknap Press of Harvard University Press 1999) 207. In this 
regard, Jeremy Waldron (Legal and Political Philosophy [Oxford University Press 2004] 360) argues that Rawls’ 
work, and responses to it, constitute ‘philosophically well-worked-out alternatives to utilitarian theory […].’ 
Accordingly, maximizing utility does not exhaust the purpose of law, which also has a philosophical and 
normative nature: ‘[l]egal reform proposals that fail to refer to philosophical discussion are regarded in some 
legal circles as inadequately theorized, and for that reason condemned as unsatisfactory. And it is not just an 
external or synthetic match-up. Those who take responsibility for doctrinal analysis are now open to the idea 
that one can find in the law immanent doctrines and concepts that might match the ideas that were developed 
in moral philosophy.’ See also Sanne Taekema, The Concept of Ideals in Legal Theory (Kluwer Law International 
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capacity to serve human well-being by protecting and facilitating at least some vital aspects 

of social life.’66 The rule of law would thus be the ideal form of a legal order which achieves 

precisely this. As to what this concretely entails, the International Commission of Jurists 

concludes, for instance, that  

the Rule of Law is a dynamic concept […] which should be employed not only to 
safeguard and advance the civil and political rights of the individual in a free society, 
but also to establish social, economic, educational and cultural conditions under 
which his legitimate aspirations and dignity may be realized.67 

This vision of the function of the rule of law acknowledges that society can be 

shaped in a decisive manner by law and conversely.68 Realizing the rule of law thus means 

ensuring that the law includes substantive standards such as human rights, democracy, or 

systems of redistributive justice which make the realization of the social project possible. 

Inevitably, opinions diverge as to what particular goals and values must be pursued, and in 

what way,69 but there is agreement among the holders of these views that just any rules are 

not sufficient. They must positively reflect the pursuance of a social project and change 

                                                 
2003) 232, according to whom ‘[t]he law can be viewed as providing the means to social ends […]’ and 
therefore a definition of the law that would not encompass this social-ends dimensions would be quite poor. 
66 Philip Selznick, ‘Sociology and Natural Law’ (1961) 61 Natural Law Forum 84, 101. 
67 Declaration of Dehli, in International Commission of Jurists, The Rule of Law in a Free Society: A Report on 
the International Congress of Jurists, New Delhi, India, January 5-10, 1959 (International Commission of Jurists) 3 
<http://icj.wpengine.netdna-cdn.com/wp-content/uploads/1959/01/Rule-of-law-in-a-free-society-
conference-report-1959-eng.pdf>. It is also interesting to read the Foreword by Jean-Flavien Lalive, which 
provides illuminating explanations for such a stance: ‘the Rule of Law is not solely an attribute of one specific 
legal system or an obsolete concept from the past; […] on the contrary, the principles which it embodies 
have a general and timeless application: from a technical legal formula concerned with the protection of the 
individual against arbitrary action of the government, the Rule of Law thus rose to symbolize justice in a 
sense going beyond its purely forensic meaning. It has also acquired a new dimension inasmuch as it laid out 
the terms of a new relationship between the State and the individual. The “dynamic concept” which the Rule 
of Law became in the formulation of the Declaration of Delhi does indeed safeguard and advance the civil 
and political rights of the individual in a free society; but it is also concerned with the establishment by the 
State of social, economic, educational and cultural conditions under which man’s legitimate aspirations and 
dignity may be realized.’ Ibid VI–VII. 
68 See Jürgen Habermas, ‘Paradigms of Law’ (1995) 17 Cardozo Law Review 771, 771: ‘Among legal scholars 
expressions such as “social ideal” or “social model,” and even “social vision,” have become generally 
accepted ways of referring to the images of society inscribed in a legal system. Such expressions refer to those 
implicit images of one’s own society that guide the contemporary practices of making and applying law. 
These images or paradigms provide the background for an interpretation of the system of basic rights. In 
other words, they orient the project of realizing an association of free and equal citizens.’ 
69 This indeed opens the door to value contests on the kind of social project the rule of law is or is not 
supposed to support. The rule of law is, in turn, associated with liberty, or with fairness and human dignity. 
See Waldron, ‘Is the Rule of Law an Essentially Contested Concept (in Florida)?’ 158 (fn 57–58). 



Hachez – Normative benchmarks for a global rule of law  II.1.3 

 
 

26 
 

the ‘fate’ of the women and men being part of it.70 In this more ambitious conception, the 

social project must be at the core of the system of rules for the rule of law to actually mean 

anything.71 

This opposition between the negative and the positive view of the rule of law is an 

important part of the debate between liberals, who view law as a mechanism to maximize 

individual liberty (or minimize obstacles to freedom),72 and the communitarians, who 

emphasize the role of law in building a community amongst men.73 

II.1.3 The various plies of the rule of law 

Admittedly, such theoretical views about the possible ends and functions of the rule of law 

do not say much about what a legal system under the rule of law actually looks like. What 

form does it take? How to recognize it? Since the end of the 19th century, many authors 

have taken on these questions based on the premise that the rule of law could be ‘defined’, 

that is, that the rule of law could be described systematically, and that common features 

generally applicable to all situations characterized by the existence of the rule of law could 

be identified. It is now an open secret that these endeavors have failed so far, since no 

definition of the rule of law currently enjoys consensus. Worse, the question of the 

definition of the rule of law is so disputed that some authors now consider it a non-starter.74 

                                                 
70 Frank Michelman, ‘Law’s Republic’ (1988) 97 The Yale Law Journal 1493, 1503. 
71 See also generally Rawls, A Theory of Justice 206–213. 
72 See Hayek, The Road to Serfdom - Text and Documents: The Definitive Edition 112: insisting on the links between 
the rule of law and the ability to plan. See also a commentary by Timothy Fuller, ‘Friedrich Hayek’s Moral 
Science’ (1989) 2 Ratio Juris 17, 23–25. 
73 Tamanaha, On the Rule of Law : History, Politics, Theory 84.This tension is expressed in the following critique 
of the ‘liberal’ version of the rule of law, focused on the formal application of rules defined in advance;  a,d 
which would stymie the advent of communal values, even coupled with democratic regimes. See Allan C 
Hutchinson and Patrick Monahan, ‘Democracy and the Rule of Law’ in Allan C Hutchinson and Patrick 
Monahan (eds), The Rule of Law: Ideal Or Ideology (Carswell 1987) 121: ‘The Rule of Law democrat lives in a 
society bereft of community. Given its historical obsession with abstract individual rights and liberties, liberal 
legalism stymies the establishment of a truly communal modus vivendi in which people can satisfy their 
collective and personal aspirations. Within a legalistic ethic, communal ambitions are destined to remain 
etiolated. We have tried to free democracy from its bondage to the Rule of Law. Emancipated, it might serve, 
rather than stifle the flourishing of a communal life of fulfilled citizens.’ 
74 Tamanaha, On the Rule of Law : History, Politics, Theory 114: ‘A surfeit of definitions of the rule of law have 
been presented […]. Adding another in the hope that it would win the day would be redundant and naïve.’ 
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As Fagan remarks, the rule of law has the potential of being a fairly straightforward notion, 

but its status as an ideal makes it elusive:  

[t]aken literally, the rule of law requires no more than fidelity to the law of one’s 
community. A legislator, judge, policeman or citizen does all the rule of law requires 
of him so long as he obeys his community’s law. This is not, however, how most 
people understand the rule of law. Most people are of the view that, in order to 
observe the rule of law, a legislator, judge and so on has to conform also with a 
number of independent standards, standards that may be set down in a 
community’s law but need not be.75  

These independent standards are those which supposedly embody and together realize the 

ideal of the rule of law, and therefore those elements tend to catalyze disagreement and 

identifying their general expressions is at the heart of any attempt to define the rule of law. 

These hesitations regarding the proper definition of the rule of law are problematic, as they 

breed confusion and prevent the implementation of sound rule of law promotion policies.76 

This does not prevent the rule of law from being a major component of international 

development policy: the rule of law is sometimes considered a panacea and associated with 

all kinds of benefits, from economic growth to social justice and stability.77 Particular 

conceptions of the rule of law are used to build, rebuild or reshape legal systems in certain 

countries. This has for example been an ongoing concern in Eastern Europe since the 

demise of the Soviet Union,78 and is a major aspect of development policies in transitional 

societies recovering from conflict.79  

                                                 
75 Anton Fagan, ‘Delivering Positivism from Evil’ in David Dyzenhaus (ed), Recrafting the Rule of Law: The 
Limits of Legal Order (Hart Publishing 1999) 107. 
76 See Randy Peerenboom, ‘The Future of Rule of Law: Challenges and Prospects for the Field’ (2009) 1 
Hague Journal on the Rule of Law 5; Kleinfeld Belton 5–6. 
77 Thomas Carothers, ‘The Rule of Law Revival’ [1998] Foreign Policy 95; Michael Trebilcock and Ronald 

Daniels, Rule of Law Reform and Development : Charting the Fragile Path of Progress (Edward Elgar 2008). See the 
World Bank’s rule of law and development programs here: The World Bank, ‘Rule of Law and Development’ 
<http://web.worldbank.org/WBSITE/EXTERNAL/TOPICS/EXTLAWJUSTINST/0,,contentMDK:20
934363~menuPK:1989584~pagePK:210058~piPK:210062~theSitePK:1974062,00.html>. 
78 Martin Krygier and Adam Czarnota (eds), The Rule of Law after Communism : Problems and Prospects in East-
Central Europe (Ashgate 1999); Wojciech Sadurski, Adam Czarnota and Martin Krygier (eds), Spreading 

Democracy and the Rule of Law? : The Impact of EU Enlargement on the Rule of Law, Democracy and Constitutionalism in 
Post-Communist Legal Orders (Springer 2006). 
79 Richard Zajac Sannerholm, Rule of Law after War and Crisis : Ideologies, Norms and Methods (Intersentia 2012). 
For a practical illustration, see Working Group on Transitional Justice in Iraq and Iraqi Jurists’ Association, 
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Given the appeal of the ideal and its practical implications, identifying the features 

of the rule of law is a major field of reflection for practitioners, but these reflection cannot 

dispense with a strong basis in legal theory and political philosophy.80 There is a consensus 

that the rule of law as a concept is relevant to assess how societies live under their legal 

system and their legal rules and is used as a norm ‘about’ legal systems. Summers in this 

connection describes the rule of law requirements as ‘second-order’ principles in a legal 

order.81 Differences among scholars most often concern the question of what it takes for 

a legal system to comply with or violate the rule of law, which in turns raises the question 

of the ‘elements’ or ‘requirements’ of the rule of law. They may be many or few, stringent 

or loose, formal or substantive, etc. Of course, these differences in requirements are not 

neutral for one’s conception of the rule of law, and inform the different visions as to the 

functions of the rule of law discussed in the previous section. In this section, different 

conceptions as to the practical requirements of the rule of law will be examined, and 

connections with the rule of law functions will be highlighted along the way. 

 The basic distinctions in rule of law conceptions usually go as ‘thin v. thick’ and 

‘formal v. substantive’.82 Depending on the number and stringency of the requirements, 

the conception of the rule of law considered will either be ‘thin’ (few loose requirements) 

or ‘thick’ (many stringent requirements). Likewise, depending on whether the requirements 

of the rule of law are considered to only pertain to formal (or procedural) qualities that 

legal rules must have, or to also include compliance with, and integration of, substantive 

standards, the conception of the rule of law considered will either be labeled ‘formal’ or 

                                                 
‘Transitional Justice in Post-Saddam Iraq - The Road to Re-Establishing Rule of Law and Restoring Civil 

Society : A Blueprint’ <http://permanent.access.gpo.gov/lps36686/trans_justice_reportMarch03.pdf>. 
80 Rodriguez and others 1464. 
81 Robert Summers, ‘Principles of the Rule of Law’ (1999) 74 Notre Dame Law Review 1691, 1692. 
82 Paul Craig, ‘Formal and Substantive Conceptions of the Rule of Law: An Analytical Framework’ [1997] 
Public Law 467.  
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‘substantive’.83 While thin is not necessarily synonymous with formal, and thick with 

substantive, it can generally be observed that purely formal conceptions of the rule of law 

tend to be thinner than substantive ones, given their fewer requirements. In the following 

sub-sections, we rapidly go over the most representative attempts which have been made 

in recent debates to delineate thin, thick, formal and/or substantive conceptions. 

II.1.3.1 Thin and formal conceptions 

II.1.3.1.1 Legality 

Formal conceptions of the rule of law focus on the form of legal rules and explicitly deny 

that the rule of law requires legal rules to have certain substantive and/or moral content: 

the rule of law may be achieved from the moment legal rules meet certain formal 

conditions.84 Perhaps the thinnest and most formal representation of the rule of law is the 

one that simply consists in the requirement that there must be rules, that government must 

use rules in exercising its functions, and that such rules must be obeyed by those they apply 

to, including by the ruling class. The content of the rules does not matter, and requirements 

as to their form are limited to the fact that the commands must be clear85 and present at 

least some degree of generality and ‘abstractness’ (i.e. not target a person individually but 

regulate on the basis of abstract categories of people), otherwise they would not be ‘rules’.86 

In this conception, the rule of law espouses the simplest expression of the principle of 

                                                 
83 Tamanaha, On the Rule of Law : History, Politics, Theory 92: ‘The basic distinction can be summarized thus: 
formal theories focus on the proper sources and form of legality, while substantive theories also include 
requirements about the content of the law (usually that it must comport with justice or moral principle).’ 
84 Some have seen in formal conceptions of the rule of law a filiation with the doctrine of legal positivism, 
which is characterized by the belief that law is social fact which can be positively identified and asserted, 
without reference to moving substantive or moral standards. See Joseph Raz, ‘Authority, Law and Morality’ 
(1985) 68 The Monist 295, 296: ‘A law is source-based if its existence and content can be identified by 
reference to social facts alone, without resort to any evaluative argument.’  
85 Friedrich Hayek, The Political Ideal of the Rule of Law (National Bank of Egypt 1955) 34. 
86 Hayek, The Constitution of Liberty 153; Antonin Scalia, ‘The Rule of Law as a Law of Rules’ (1989) 56 The 
University of Chicago Law Review 1175, 1179. 
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legality: government and citizens are subject to clear and general rules, which as a result 

limits their discretion and the potential for oppressive behavior.87 In Hayek’s words,  

[t]he chief safeguard is that the rules must apply to those who lay them down and 
those who apply them – that is, to the government as well as the governed-and that 
nobody has the power to grant exceptions. If all that is prohibited and enjoined is 
prohibited and enjoined for all without exception (unless such exception follows 
from another general rule) and if even authority has no special powers except that 
of enforcing the law, little that anybody may reasonably wish to do is likely to be 
prohibited.88 

Additionally, legality gives a sense of direction to people and society, which would 

also curtail anarchy and the associated arbitrariness and oppression. Regular application of 

the law not only allows citizens to plan ahead and know the consequences of their actions, 

but it also shapes these actions to some extent. The law’s content will orient people’s 

choices and therefore the citizens living under those rules and acting in reliance of them 

are somehow protected from the odds of following their passions (and from the passions 

of others).89 This does not mean that the law may not still prescribe things that are wrong, 

since legality does not concern itself with whether the law should promote content X, Y 

or Z. Placing formal constraints on government and a formal framework around people’s 

choices is enough.90 

The logical critique is therefore that, when the law bindingly prescribes wrong 

things, even with features of legality, people are not better off for the legal system, but may 

actually be worse off. Oppression may coexist with legality, and in such cases, the ideal of 

the rule of law is defeated even though thin rule of law requirements are accounted for. 

                                                 
87 This is the first principle of British 19th century professor Albert Venn Dicey – thought to have coined the 
phrase ‘rule of law’ – which is worded as follows: We mean, in the first place, that no man is punishable or 
can be lawfully made to suffer in body or goods except for a distinct breach part of the law established in 
the ordinary legal manner before the ordinary Courts of the land. In this sense the rule of law is contrasted 
with every system of government based on the exercise by persons in authority of wide, arbitrary, or 
discretionary powers of constraint.’ Albert Venn Dicey, An Introduction to the Study of the Law of the Constitution 
(8th edn, Macmillan 1915) 110.  
88 Hayek, The Constitution of Liberty 155. 
89 Raz, ‘Authority, Law and Morality’ 296–298. 
90 Tamanaha, On the Rule of Law : History, Politics, Theory 96: ‘Consistent with formal legality, the government 
can do as it wishes, so long as it is able to pursue those desires in terms consistent with (general, clear, certain, 
and public) legal rules declared in advance.’  
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The reason is that legality only limits governmental discretion in theoretical ways and does 

not actually prevent the favorable or unfavorable treatment of entire classes of people.91 

Hayek’s prediction on safeguards above has been proven wrong too many times: very thin 

rule of law constraints of the sort have been shown, in practice, to be particularly weak 

barriers against arbitrariness and oppression. 

II.1.3.1.2 Legal certainty 

After it was realized that the simple requirement of legality was too thin, more elaborate 

formal theories have developed, which increase the number and variety of constraints on 

legal rules, and therefore give formal theories of the rule of law a much thicker aspect. 

Such constraints, which correspond to ‘qualities’ which must be possessed by legal rules, 

have been compiled by different authors in what Jeremy Waldron has called ‘laundry lists’.92 

Perhaps the most well-known amongst those inventories is the one presented by Lon 

Fuller in his famous book The Morality of Law.93 The rule of law as put forward by Fuller 

requires eight principles to be fulfilled, which can be summarized as follows:  

1. the law should be general (there must be ‘rules’);  
2. the law must be promulgated;  
3. the law should not be retroactive;  
4. the law must be clear;  
5. the law should not be self-contradictory;  
6. the law must not require the impossible;  
7. the law should be reasonably constant through time;  
8. there should be congruence between the declared rule and official action.94  

As we can see, with these requirements, just any legal rules no longer suffice to achieve the 

rule of law ideal. One of the cornerstones of the rule of law remains that legal rules must 

be general and apply to everyone, including (and especially) the elites and the officials.95 

                                                 
91 See Jeremy Waldron, ‘The Rule of Law in Contemporary Liberal Theory’ (1989) 2 Ratio Juris 79, 82, who 
argues that the requirement of the generality of law does not prevent governments from targeting and 
oppressing whole classes of people.  
92 Waldron, ‘Is the Rule of Law an Essentially Contested Concept (in Florida)?’ 154. 
93 Lon Fuller, The Morality of Law (Yale University Press 1964). 
94 Ibid 41–90.  
95 Margaret Jane Radin, ‘Reconsidering the Rule of Law’ (1989) 69 Boston University Law Review 781, 785. 
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Rules also are expected to provide ‘legal certainty’, that is, a reliable idea of what one’s 

rights and obligations are at all times. This includes requirements of publicity and clarity 

(one must be able to take cognizance of, and to understand, the content of the law), of 

prospectivity (laws must regulate for the future, and not change a posteriori the 

consequences of one’s actions), of consistency in the application of the law (rules must be 

applied and enforced regularly), but also a requirement of stability (rules must not change 

all the time). These combined qualities are what will truly enable subjects to plan their lives 

in consideration of predictable consequences attached to their actions.96 As a result the 

term ‘legal certainty’ is often closely associated – if not plainly equated – with the rule of 

law.97 So the criteria put forth by Fuller have over time come to be accepted as a sort of 

‘rule of law baseline’ by a majority of legal scholars and theorists,98 who however regularly 

refine or add to the list.99  

II.1.3.1.3 Institutional and procedural elements 

The last element of Fuller’s list, namely congruence between the law and official action, 

stands out as it does not pertain to purely formal qualities which legal rules should have, 

but rather to an external element: the conduct of authorities. One may conclude that this 

is a logical consequence of the fact that the law binds authorities, and that therefore, the 

said authorities are obliged to play their role by following the law in their activities.100 This 

                                                 
96 Scalia, ‘The Rule of Law as a Law of Rules’ 1179; Waldron, ‘The Rule of Law in Contemporary Liberal 
Theory’ 85. 
97 Raz, ‘The Rule of Law and Its Virtue’ 210; François Ost and Michel van de Kerchove, De La Pyramide Au 
Réseau? Pour Une Théorie Dialectique Du Droit (Publications des Facultés universitaires Saint-Louis 2002) 328.  
98 Tamanaha, On the Rule of Law : History, Politics, Theory 117. 
99 Robert Summers (‘Principles of the Rule of Law’ 1693–1695) for instance proposes a theory with 18 
elements. 
100 For Christie the bulk of the law’s normativity lays in consistency in legal reasoning and practice: ‘If 
anything about the law may be said to be normative, it is this requirement of consistency in its application. 
There is also considerable agreement among judges and other officials that they are bound to apply the 
constitution and validly enacted statutes. If one wished to, one could call the verbal statement of these 
assumptions the “basic legal norms”. They really are more particular expressions of the fundamental 
normative judgments – quasi-ethical, perhaps even quasi-religious in character – that judges are bound by 
“the law”, whatever it might be, and are to apply it regardless of personal predilections. In short they are an 
expression of the ideal that men should live under the rule of law and not under the personal rule of other 



Hachez – Normative benchmarks for a global rule of law  II.1.3 

 
 

33 
 

also reveals that proponents of formal conceptions of the rule of law recognize that there 

is more to the rule of law than ‘internal’ requirements concerning the formal qualities of 

legal rules. The rule of law would also address the way the law is made and applied, and 

therefore one can identify additional elements pertaining to institutions and processes.101  

 Institutional requirements refer to the legislative, administrative, fiscal, police, 

financial, judicial and other bureaucratic framework of institutions which must be put in 

place for the rules to be effective and actually govern individual behavior.102 As indicated 

above, the law must provide a reliable framework for directing one’s actions, and this is 

threatened in two types of situations: illegal conduct and disagreement as to what is 

prescribed by law in particular situations. In the first type of situation, legal certainty 

commands that any illegal deviation be sanctioned, lest they become pervasive and start 

threatening the expectations that most subjects have placed in the regular operation of the 

law. Ensuring such effectiveness in spite of the subjects’ temptations to deviate from the 

law requires law-enforcement institutions (police, penitentiary institutions, etc.).103 The 

second type of situation indicates that ruling society by law is not always straightforward, 

and often requires expert knowledge in order to determine the precise content of the law 

and how it is to play out in concrete situations, e.g. in the execution of a contract, or to 

determine the amout of tax one owes. This requires a well-trained and active legal 

profession (lawyers, etc.).104 In both types of situations, one institution is said to be cardinal: 

                                                 
men. These feelings, together with a commitment to consistency, are the very core of anything that can be 
called law or a legal system.’ George C Christie, Law, Norms, and Authority (Duckworth 1982) 32. 
101 See Raz, ‘The Rule of Law and Its Virtue’ 214–218, listing 8 illustrative elements of the rule of law, 
enmeshing formal requirements for rules, and institutional elements pertaining to the legal system. 
102 Robert Summers, ‘A Formal Theory of the Rule of Law’ (1993) 6 Ratio Juris 127, 131; McDonald, 
‘Positivism and the Formal Rule of Law: Questioning the Connection’ 105. 
103 JJ Spiegelman, ‘The Rule of Law and Enforcement’ (2003) 26 University of New South Wales Law Review 
200. Yet libertarian thinkers are quick to warn about the dangers and potential contradictions of using power 
to enforce the rule of law. See Randy Barnett, The Structure of Liberty: Justice and the Rule of Law (2nd edn, 
Oxford University Press 2014). 
104 Tamanaha, ‘A Concise Guide to the Rule of Law’ 12–13. 
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an independent judiciary,105 which ensures the ‘objective’ interpretation and application of 

the law.106 To be sure, 19th century English constitutional lawyer A. V. Dicey, who has 

largely conditioned today’s debates, identifies three rule of law principles, and makes the 

occurrence of each of them ultimately rest on independent adjudication. The first principle 

corresponds to legality and posits that one can only be punished for breach of the law, 

which, as Dicey adds, must be ‘established in the ordinary legal manner before the ordinary 

Courts of the land.’107 The second principle is the supremacy of the law. To mean anything, 

this principle entails that everyone, weak or strong, is ‘amenable to the jurisdiction of the 

ordinary tribunals.’108 The third principle (which is more disputed, particularly in civil law 

countries109) states that rights enjoyed by individuals under the English constitution are the 

result of incremental constructions by courts. This bottom-up, progressive recognition of 

rights by independent courts would be a better guarantee against arbitrariness than one-

time top-down declarations by constituent powers.110 

Independent judges would in this conception be the actual barriers against 

oppression and arbitrariness, and without them the formal rule of law principles would not 

be worth much. This is particularly visible in the borderline situations described above, 

when the legal system is faced with illegal conduct or dispute about the content of the law. 

These are circumstances in which power threatens to re-enter social relations through the 

back door: the criminal forces his way out of the bounds of the law; and the parties to a 

legal dispute try to force their point of view on the other. Independent judicial institutions 

must be given the authority to reaffirm what the law is in such situations. Independence 

and impartiality are crucial for the rule of law: should a judge not decide based on legal 

                                                 
105 Joseph Raz, ‘The Institutional Nature of Law’ in Joseph Raz (ed), The Authority of Law: Essays on Law and 
Morality (Clarendon Press 1979). 
106 Summers, ‘A Formal Theory of the Rule of Law’ 132. 
107 Dicey 110. 
108 Ibid 114. 
109 Waldron, ‘The Rule of Law in Contemporary Liberal Theory’ 80. 
110 Dicey 115–116. 



Hachez – Normative benchmarks for a global rule of law  II.1.3 

 
 

35 
 

reasoning, but in reference to his/her, or to one of the parties’ interests, then it would 

mean that the power of one of the involved players has prevailed over the supremacy of 

the law. This emphasis on the importance of courts may count as a partial answer to the 

paradox identified by Hobbes, that rules of paper are not likely to constrain government 

and citizens, and to end anarchy and tyranny all by themselves (see above, section II.1.1). 

Some authors however dispute the fact that judges are necessarily guardians of the rule of 

law and warn against ‘judicial activism’ or ‘government by judges’111 abusing their 

undeniable law-creating function,112 even if others also underline that a ‘political’ judiciary 

may also act as a counter-power to authoritarian governments.113 

Hence, in the footsteps of Montesquieu,114 some conceptions of the rule of law 

add that the rule of law, in order for rules to be effective guardians against oppression and 

tyranny, require that legal ‘powers’ – that of making law, that of applying law, that of 

interpreting and enforcing it – be assigned to different institutions, each of them holding 

the others to account as to their respect for the rule of law through ‘checks and balances’ 

preventing one locus of power to monopolize and abuse all power altogether.115 

However, attaching such formal and institutional features to law and the legal 

system could still not be enough to constitute an actual barrier against oppression, 

arbitrariness and tyranny: procedural requirements would be needed as well to constrain 

                                                 
111 Rodriguez and others 1482. On judges viewed as an elite ‘confiscating’ the law and standing in the way of 
social change, see Hutchinson and Monahan 107 ff. 
112 Dworkin, on the other hand, gives judges an instrumental part in maintaining the rule of law, though his 
conception of it is completely opposite to formal. See Ronald Dworkin, ‘Political Judges and the Rule of 
Law’, A Matter of Principle (Harvard University Press 1985). 
113 Tamir Moustafa and Tom Ginsburg, ‘Introduction: The Functions of Courts in Authoritarian Politics’ in 

Tom Ginsburg and Tamir Moustafa (eds), Rule by law : the politics of courts in authoritarian regimes (Cambridge 
University Press 2008) 13. 
114 Montesquieu, The Spirit of the Laws (2001 edn, Batoche 1748) bk XI, pp. 171ff. 
115 Allan, ‘Legislative Supremacy and the Rule of Law: Democracy and Constitutionalism’ 125 ff; Tamanaha, 
‘A Concise Guide to the Rule of Law’ 4 and 6; Hamilton, Madison and Jay (Federalist paper No. 51); Hayek, 
The Political Ideal of the Rule of Law 34. Other authors are more nuanced. Summers (‘Principles of the Rule of 
Law’ 1695) argues that the separation of powers, though it does help to quench power, is not a ‘component’ 
of the rule of law, which he sees more in terms of the formal character of rules and of the legal system.  
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the way the various powers are exercised.116 Rules cannot be cast or applied by authorities 

in just any manner, or they could still be abused. This is why, for example, courts are subject 

to due process requirements in order to protect their impartiality and ensure the fair 

application of the law and avoid that the judicial process would itself become oppressive.117 

Likewise, legal rules should be adopted by majoritarian voting procedures in order to avoid 

as much as possible that they be captured by particular interests. We will return to these 

elaborate constructions below but let us already note that with institutional and procedural 

requirements, we are bordering a substantive conception of the rule of law, one that 

embodies a quasi-constitutional project118 based on a detailed conception of procedural 

justice and political legitimacy, and by which human rights (due process rights) and 

democracy (majority voting) find their way into the core of the legal order.  

If moral values are explicitly rejected by formal theories as part of the concept of 

the rule of law, the substantive emptiness of the formal rule of law does not necessarily 

mean that the rule of law is devoid of any moral dimension. As indicated above, Lon Fuller 

considered his list of rule of law characteristics to embody the ‘internal morality of law.’119 

This does not designate a moral quality derived from some external body of morality, but 

the list of characteristics that make a rule moral independently of its content: such 

characteristics make the legal system a morally good way of organizing life in society and 

of imposing commands on citizens, notably because it treats them like beings endowed 

with reason, providing them with a framework inside of which they are supposedly given 

the greatest freedom to make their own life choices as they please, and according to their 

                                                 
116 Rodriguez and others 1457. 
117 This principle is considered essential by Tom Bingham, and is the object of the longest developments of 
all principles in his seminal book: Bingham 90–109. See also Summers, ‘Principles of the Rule of Law’ 1695. 
118 See, on the role of the constitution in establishing these institutional elements and securing the rule of 
law, Noel B Reynolds, ‘Grounding the Rule of Law’ (1989) 2 Ratio Juris 1, 13. 
119 Fuller, The Morality of Law 4. 
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own conception of the good life.120 Moreover, such requirements would impose stringent 

formal constraints on those who control the legal system, so that it would make oppression 

and arbitrariness impossible or at least utterly difficult. Liberal authors argue that this moral 

dimension was the only one which is tenable in any reflection about the rule of law. 

Thinking otherwise and suggesting that the ‘ideal’ legal system should integrate particular 

moral and ethical values would lead to no less than moral totalitarianism. For Hayek, e.g., 

it is impossible to arrive at universal moral values, and therefore the official ‘code of ethics’ 

is simply the moral view of some turned into official doctrine.121 Conversely, through the 

content-independent application of general rules, men would be removed from the caprice 

of the powerful, and would be free from subjection to other men, which would be a moral 

good in itself as it preserves the freedom and dignity of each.122  

II.1.3.1.4 Critique: The formal rule of law falls short of the ideal 

Many authors, though they agree that Fuller’s internal morality is one very important 

element of the ‘idealness’ of legal systems and of the rule of law, have also argued that a 

complete assessment of the morality of legal systems and any hope for systematic progress 

towards the rule of law, cannot be divorced from the morality of substantive provisions 

adopted and implemented by the legal system. In short, internal morality is useless if the 

legal system is used to pursue immoral ends. This is a critique which the proponents of the 

thin or formal conceptions have struggled to rebut. Their moral stance, as indicated above, 

is that formal requirements provide a moral response to the question ‘how to do things 

                                                 
120 Contrary to animals, which no one claims they should be governed according to the rule of law, as pointed 
out by Robert P George, ‘Reason, Freedom, and the Rule of Law: Their Significance in Western Thought’ 
15 Regent University Law Review 187, 192. See also Reynolds 12; Waldron, ‘The Rule of Law in 
Contemporary Liberal Theory’ 84. 
121 See Fuller, ‘Friedrich Hayek’s Moral Science’ 21–22. See also Hayek, The Road to Serfdom - Text and 
Documents: The Definitive Edition 115: ‘The state ceases to be a piece of utilitarian machinery intended to help 
individuals in the fullest development of their individual personality and becomes a “moral” institution – 
where “moral” is not used in contrast to immoral but describes an institution which imposes on its members 
its views on all moral questions, whether these views be moral or highly immoral. In this sense the Nazi or 
any other collectivist state is “moral”, while the liberal state is not.’ 
122 Craig 471. 
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with rules?’, but leave open the question ‘what things?’, which should be left for society to 

decide.123 This position has sometimes been justified using a ‘knife analogy’. A knife will 

be considered ‘ideal’ if it is very sharp, but once that is, it can be used to chop up vegetables, 

or to stab someone.124 This last possibility does not make the knife less ideal from a formal 

or instrumental point of view, and only the use one makes of it is amenable to moral 

judgment.125 The same would be true of legal systems: the rule of law guarantees a certain 

degree of formal quality, but not any particular moral content or end.126 The value of the 

rule of law in regard to content would therefore not so much be moral as it is instrumental: 

the rule of law provides a firm framework which channels legal systems towards good 

content and good ends,127 because formal, institutional and procedural constraints make it 

difficult, if not practically impossible, for governments to turn evil purposes into law.128 

British historian E.P. Thompson, who entertained a thin view of the rule of law, 

                                                 
123 Radin 791; Andrei Marmor, ‘The Rule of Law and Its Limits’ (2004) 23 Law and Philosophy 1, 9. See also 
Dworkin’s ‘rulebook’ conception of the rule of law: ‘the rule-book conception is, in one sense, very narrow, 
because it does not stipulate anything about the content of the rules that may be put in the rule book. It 
insists only that whatever rules are put in the book must be followed until changed. Those who have this 
conception of the rule of law do care about the content of the rules in the rule book, but they say that this is 
a matter of substantive justice, and that substantive justice is an independent ideal, in no sense part of the 
ideal of the rule of law.’ Dworkin, ‘Political Judges and the Rule of Law’ 11. 
124 Tamanaha, On the Rule of Law : History, Politics, Theory 95: ‘Like a knife, which is neither good nor bad in 
itself, but can be used to kill a man or to slice vegetables, the morality of law is a function of the uses to 
which it is put. The rule of law in the service of an immoral legal regime would be immoral. Clarity and 
consistency of application with respect to pernicious laws – like legalized slavery – makes the system more 
evil, enhancing its draconian efficiency and malicious effect. Whether a legal regime merits support, from 
this perspective, is not a question of whether it respects the rule of law (though that may be a part of the 
evaluation), but of the moral import of the content of laws, their application, and their consequences.’ 
125 George 189. 
126 See Craig 476: ‘Adherence to the [formal] concept[ion of the rule of law] has never been claimed to 
guarantee a just society, if that phrase is used to connote a society in which the substantive distribution of 
wealth and power is morally acceptable. Nor has the formal concept of the rule of law ever pretended to be 
a guarantee that the substantive content of particular laws will be just, in the sense of preventing any form 
of bias within the law for a dominant power grouping. To claim therefore that any legitimating function 
performed by the rule of law within liberal society was undermined because of substantive power inequalities 
is to condemn the rule of law for not combating issues which it, as a legal concept, never claimed to be 
redressing.’ 
127 For example, the rule of law is widely presented as conducive to economic growth. See Stephan Haggard 
and Lydia Tiede, ‘The Rule of Law and Economic Growth: Where Are We?’ (2011) 39 World Development 
673. 
128 Summers, ‘Principles of the Rule of Law’ 1707: ‘it is possible for those who govern a legal system to adhere 
to the second order principles of the rule of law, yet the content of the first order law so created and 
implemented be bad or unsound. It is, however, my general view that adherence to many of the principles 
of the rule of law also tends to beget good substantive content in the law made.’  
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summarizes its value as follows: ‘the rule of law itself, the imposing of effective inhibitions 

upon power and the defence of the citizen from power’s all-intrusive claims, seems to me 

to be an unqualified human good.’129 

A risk which is then inherent to the formal rule of law is that the legal system fails 

as an instrument against oppression, and allows wicked rulers to pursue their immoral ends 

at the same time as they respect the rule of law. In the words of Joseph Raz:  

[the rule of law] must not be confused with democracy, justice, equality (before the 
law or otherwise), human rights of any kind or respect for persons or for the dignity 
of man. A non-democratic legal system, based on the denial of human rights, on 
extensive poverty, on racial segregation, sexual inequalities, and religious 
persecutions may, in principle, conform to the requirements of the rule of law 
better than any of the legal systems of the more enlightened Western democracies. 
This does not mean that it will be better than those Western democracies. It will 
be an immeasurably worse legal system, but it will excel in one respect: in its 
conformity to the rule of law.130 

At this rate, the solidity of the rule of law as the people’s shield against oppression 

becomes very contingent. Countering oppression perhaps requires the rule of law, but it 

especially requires rulers and institutions driven by a sense of justice and impervious to 

corruption and capture. This watered down, ‘lesser evil’131 conception, because of its 

potential if not probable failure, is allegedly quite remote from the ideal of the rule of law 

which is sold as ‘the opposite of tyranny.’132 Any way one may look at the ideal, an 

oppressive regime should not be considered as abiding by the rule of law, regardless of 

whether it exercises its power through law, and more precisely through legal rules that are 

clear, general or stable. Lord Bingham powerfully expresses as follows the potential 

contradiction between formal embodiments of the rule of law and the ideal:  

                                                 
129 Edward Palmer Thompson, Whigs and Hunters : The Origin of the Black Act (Pantheon Books 1975) 267. 
130 Raz, ‘The Rule of Law and Its Virtue’ 211. 
131 George 191: ‘An unjust regime’s adherence to the procedural requirements of legality, so long as it lasts, 
has the virtue of limiting the ruler’s freedom of maneuver in ways that will generally reduce, to some extent, 
at least, their capacity for evildoing. Potential victims of injustice at the hands of wicked rulers will generally 
benefit, if only to a limited extent, from their ruler’s willingness, whatever its motivation, to respect the 
requirements of the rule of law.’ 
132 See already Locke §199, 123. 
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A state which savagely represses or persecutes sections of its people cannot in my 
view be regarded as observing the rule of law, even if the transport of the 
persecuted minority to the concentration camp or the compulsory exposure of 
female children on the mountainside is the subject of detailed laws duly enacted 
and scrupulously observed.133 

The reason for such contradiction is arguably that the instrumentality argument 

overlooks the real nature of legal systems, which is by definition normative and 

axiological.134 Contrary to the knife which is inert and devoid of conscience, it is the legal 

system’s nature and duty to promise, if not achieve, the pursuit of justice.135 Legal systems 

will always claim to govern in a way which is presented as rightful,136 and when such claim 

is disingenuous because those in charge of the legal system have evil motives, we are 

arguably not the presence of the rule of law, but of oppression and tyranny in disguise.137 

So starting from there, the added value of the formal rule of law can be questioned quite 

easily: what good is the rule of law if it only constrains the form of the evils of government 

without questioning their existence?138 Arguably, this is not what people expect from the 

                                                 
133 Bingham 67. 
134 See Scott J Shapiro, Legality (Harvard University Press 2011) 213; Selznick, ‘Sociology and Natural Law’ 
86; Taekema 232; René Foqué, ‘Global Governance and the Rule of Law: Rule of Law and Principles of 

Good Global Governance’ in Karel Wellens (ed), International Law: Theory and Practice : Essays in Honour of Eric 
Suy (Martinus Nijhoff Publishers 1998) 36. 
135 Jeremy Waldron, ‘Does Law Promise Justice?’ (2000) 17 Georgia State University Law Review 759. 
136 Robert Alexy, ‘On Necessary Relations Between Law and Morality’ (1989) 2 Ratio Juris 167. 
137 Neil MacCormick, Rhetoric and the Rule of Law : A Theory of Legal Reasoning (Oxford University Press 2005) 
24. 
138 See Endicott, ‘The Impossibility of the Rule of Law’ 4–6. See also, for a critique of Hayek, Juliet Williams, 
‘On the Road Again: Hayek and the Rule of Law’ (1997) 11 Critical Review 101, who argues that Hayek’s 
ideal of freedom is unlikely to be achieved through the minimalist and formal rule of law requirements he 
advocates. Tom Bingham, for instance, in the beginning of his already classic book, gives a minimal definition 
of the rule of law, which goes as follows and which he admits owes a lot to Dicey: ‘The core of the existing 
principle is, I suggest, that all persons and authorities within the state, whether public or private, should be 
bound by and entitled to the benefit of laws publicly made, taking effect (generally) in the future and publicly 
administered by the courts.’ Then Dicey goes on to give counter-examples of the rule of law: ‘The hallmarks 
of a regime which flouts the rule of law are, alas, all too familiar: the midnight knock on the door, the sudden 
disappearance, the show trial, the subjection of prisoners to genetic experiment, the confession extracted by 
torture, the gulag and the concentration camp, the gas chamber, the practice of genocide or ethnic cleansing, 
the waging of aggressive war. The list is endless.’ What Bingham fails to note is that the rule of law as he 
defines it is hardly a barrier against the wrongs he enumerates. Most of the measures which he defines as 
antithetical to the rule of law could actually – and some have in the past, sometimes not so distant – be taken 
in full respect of his the rule of law principles. See Bingham 8–9. 
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rule of law: having clear and general rules for the sake of having them does not make sense, 

unless those rules are good in themselves.139  

As is clear from the historical references in Bingham’s quote above, failures of the 

formal rule of law are not infrequent and their consequences are frightening. The advent 

of Nazi Germany is the most discussed example140 as it happened in full compliance with 

the Weimar constitution, which was as close to the rule of law as it could get at the time. 

It however is widely believed that the Nazi regime undermined the rule of law and was no 

longer able to comply with it almost immediately after rising to power.141 In contemporary 

regimes, Singapore is cited as an example where an authoritarian regime142 coexists with 

the formal rule of law.143 In the West, the stealthy but all-too-legal rise of far-right agendas 

should also be cause for concern (see below, section II.4.2.2). 

However, one aspect of the formal rule of law’s failure is even more worrying than 

its incapacity to hold back and rein in oppressive regimes. The formal rule of law may also 

act as an enabler of oppression, as authoritarian governments will oftentimes be able to 

avail themselves of the rule of law, which will in turn legitimize their regime and silence 

criticism.144 Radbruch famously argued that the German cult of legality allowed the Nazi 

rise to coincide with the Rechtstaat, so that the rule of law was an objective ally of the Nazis: 

Nazi statues were to be applied and enforced for the sake of legality and the rule of law.145 

                                                 
139 Reynolds 1: the phenomenon of law is essentially the same in the democracies and in tyrannical states. 
The presence of law itself cannot be taken as a criterion in judging between the two.’ 
140 Tamanaha, On the Rule of Law : History, Politics, Theory 108. 
141 Susan R Blackman, ‘The Fragility of the Rule of Law’ (2003) 61 Virginia Lawyer 46; Summers, ‘A Formal 
Theory of the Rule of Law’ 139. 
142 Singapore is ranked as ‘partly free’ by Freedom House. See Freedom House, ‘Singapore’ (2015) 
<https://freedomhouse.org/report/freedom-world/2015/singapore>. 
143 Li-ann Thio, ‘Lex Rex or Rex Lex - Competing Conceptions of the Rule of Law in Singapore’ (2002) 20 
UCLA Pacific Basin Law Journal 1. 
144 Martin Krygier, ‘The Rule of Law: An Abuser’s Guide’ in András Sajó (ed), Abuse: The Dark Side of 
Fundamental Rights (Eleven International Publishing 2006) 137; Gianluigi Palombella, ‘The Rule of Law and 
Its Core’ in Gianluigi Palombella and Neil Walker (eds), Relocating the rule of law (Hart Publishing 2009) 39: 
The rule of law ‘may even be used as a shield enabling right-holders or public authorities to avail themselves 
of a power that has been formally assigned but is in fact substantively abusive and unjustified.’ 
145 Gustav Radbruch, ‘Gesetzliches Unrecht Und übergesetzliches Recht’ [1946] Süddeutsche Juristenzeitung 
107; Thomas Mertens, ‘Nazism, Legal Positivism and Radbruch’s Thesis on Statutory Injustice’ (2003) 14 
Law and Critique 277, 279. 
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David Dyznehaus makes a similar argument in the context of apartheid South Africa, and 

concludes that judges who were too deferential to the formal rule of law and its totem of 

legality were complicit in the achievement of the regime’s agenda by unquestioningly 

enforcing racist laws.146 Therefore, exaggerated emphasis on empty legalism may 

perpetuate oppression and prevent justice to take root. Critical legal studies scholars have 

in this connection castigated the rule of law as a fictitious ideal and conservative myth, 

aiming to maintain and legitimize inequalities of power, and as an empty promise unable 

to ever meet its professed goal of freeing people from oppression.147 Authoritarian 

governments thus regularly make it a strategy to build a legal system which complies with 

the rule of law so as to create a narrative of legitimacy. A recent book for instance exposed 

the ‘Singapore state’s strategic management of “law”’ for that exact purpose.148 It has also 

been shown that the design of a judiciary branch was a matter of prime political importance 

for authoritarian regimes, not only because it begets respectability, but also because it keeps 

administrative agents in check, it brings credibility in the eyes of economic actors such as 

foreign investors, and it allows to delegate the implementation of controversial reforms.149 

Similarly, Brian Tamanaha argues that another ‘dark side’ of the rule of law is its proximity 

with neo-liberal reforms pushed by international economic organizations on certain states, 

for instance to protect private property in whatever way possible, to the detriment of 

democracy.150  

                                                 
146 David Dyzenhaus, ‘Recrafting the Rule of Law’ in David Dyzenhaus (ed), Recrafting the Rule of Law: The 
Limits of Legal Order (Hart Publishing 1999). 
147 Roberto Unger, Law in Modern Society : Toward a Criticism of Social Theory (The Free Press 1976) 180–181. 
148 Rajah 2. 
149 Moustafa and Ginsburg 5–10. 
150 Brian Z Tamanaha, ‘The Dark Side of the Relationship between the Rule of Law and Liberalism’ (2008) 
3 NYU Journal of Law and Liberty 516, 517 and 542. 
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In all those cases, the formal rule of law directly fuels the oppression and 

arbitrariness which the ideal rejects.151 In conclusion, the ambitions of the thin and formal 

conceptions of the rule of law are so modest that its idealness seems to vanish152  

II.1.3.2 Thick and substantive conceptions 

Formal, procedural, or even institutional requirements are lamented for not being able to 

actually constrain power and ensure an effective barrier to tyranny and oppression.153 Rule-

of-law-compliant legal orders would, it is argued, also need to be guided and constrained 

by substantive standards154 because ‘[i]f law and rights are whatever the state says they are 

[…] there appears to be no way to set legal limits on state action’155 We have seen in the 

subsection above that formalistic limits on state action failed to do the trick, especially 

given that law only operates through linguistic and argumentative means and therefore is 

by nature reluctant to any form of ‘certainty,’ which is the central benefit which formal 

conceptions of the rule of law are trying to secure.156 Likewise, in light of recent evolutions 

in law and government, which are witnessing a proliferation and complexification of the 

rules157 and tends to afford more discretion to administrative agencies, rules have in our 

                                                 
151 Lawrence M Friedman, ‘Legality and Its Discontents’ in Robert A Kagan, Martin Krygier and Kenneth 
Winston (eds), Legality and Community: On the Intellectual Legacy of Philip Selznick (Rowman & Littlefield 2002) 
136. 
152 Finnis (Natural Law and Natural Rights [Oxford University Press 1980] 272) calls thin conceptions of the 
law and of the rule of law (taking the example of a rule of law authorizing a tyrant to do what he wills) ‘rather 
uninteresting.’ Waldron (‘The Concept and the Rule of Law’ 43 Georgia Law Review 3, 61) calls it an 
‘impoverished account of the Rule of Law, which treats everything besides the determinacy of the rules as 
though it did not matter.’  
153 Allan, ‘Legislative Supremacy and the Rule of Law: Democracy and Constitutionalism’ 142. 
154 See Hutchinson and Monahan 100 ff, who describe thin conceptions of the rule of law as simple legality 
(including for the ruling class), while thicker conceptions correspond to the thin conception plus a theory of 
political justice. 
155 Tamanaha book 108. See also, for a critique of legislative supremacy, Allan, ‘Legislative Supremacy and 
the Rule of Law: Democracy and Constitutionalism.’ 
156 See Hart, The Concept of Law 124; Timothy Endicott, Vagueness in Law (Oxford University Press 2000); 
Jaromir Šavelka and Jakub Harašta, ‘Open Texture in Law, Legal Certainty and Logical Analysis of Natural 
Language’ in Michał Araszkiewicz and Krzysztof Płeszka (eds), Logic in the Theory and Practice of Lawmaking 
(Springer 2015); Erik Claes, Wouter Devroe and Bert Keirsbilck, ‘The Limits of the Law’ in Erik Claes, 
Wouter Devroe and Bert Keirsbilck (eds), Facing the limits of the law (Springer, 2009) 15. 
157 For a diagnosis of legislative inflation in Belgium, see Stephan Parmentier and Jean Van Houtte, Law, 
Justice and Social Change in the 21st Century: The Case of Belgium (King Baudouin Foundation 2003) 21–23 
<https://www.kbs-frb.be/~/media/Files/Bib/Publications/Older/PUB-1311-Law-Justice-Social-
change.pdf>. 
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days become less amenable to control by way of formal requirements.158 Finally, the 

overconfidence of formal conceptions of the rule of law in its ‘spillover’ effects leads to 

what authors call ‘goal diversion’, meaning that ‘promoting the rule of law’ (or at least its 

formal attributes), is becoming a quick and easy fix for any kind of societal problem. An 

illustration of such phenomenon is said to be the fact that development assistance would 

tend to promote the rule of law as an end in itself, assuming it will foster development, 

rather than design specific development programs.159  

II.1.3.2.1 Substantive limitations to government power 

Whereas it is generally recognized by the proponents of all conceptions that formal 

requirements are an integral part of the rule of law toolkit,160 it is in turn also contended 

that they are not sufficient, by themselves, to achieve the rule of law ideal.161 In the face of 

such criticism, additional conceptions of the rule of law have been proposed to 

complement the formal one, with a view to imposing limits of a substantive nature on 

governmental action through law.162 These conceptions are labeled ‘substantive’, and are 

‘thicker’ than the formal ones, as they contain more stringent requirements. Also, they add 

an important facet to the rule of law: that curtailing oppression entails that legal systems 

are supposed to respect, achieve, promote, or embody moral or substantive values and 

                                                 
158 See already Hayek, The Road to Serfdom - Text and Documents: The Definitive Edition 115, castigating the 

intrusiveness of the welfare state. Tamanaha, On the Rule of Law : History, Politics, Theory 122 also underlines 
the complexification of the legal systems, and asks whether it is still realistic in our time to uphold that the 
people know the law and use it to plan one’s conduct, in full knowledge of the consequences.  
159 Frank Upham, ‘The Illusory Promise of the Rule of Law’ in Andra ́s Sajó (ed), Human rights with modesty : 
the problem of universalism (Martinus Nijhoff Publishers 2004) 280; Balakrishnan Rajagopal, ‘Invoking the Rule 
of Law in Post-Conflict Rebuilding: A Critical Examination’ (2008) 49 William & Mary Law Review 1347, 
1363. 
160 See Endicott, ‘The Impossibility of the Rule of Law’ 1–2:‘Legal philosophers have argued over whether 
there is any positive virtue in the rule of law, but there is a consensus about the requirements of the ideal: laws 
must be open, clear, coherent, prospective, and stable; legislation and executive action should be governed 
by laws with those characteristics; and there must be courts that impose the rule of law.’  
161 Andrei Marmor, ‘The Ideal of the Rule of Law’ in Dennis Patterson (ed), A Companion to Philosophy of Law 
and Legal Theory (2nd edn, Wiley-Blackwell 2010) 666. 
162 Craig 467; Tamanaha, On the Rule of Law : History, Politics, Theory 102. 
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purposes. Accordingly legal rules may not be adopted if they contravene certain substantive 

standards, lest they threaten the rule of law.  

The substantive requirements are typically derived from values such as human 

dignity, freedom, fairness, justice, or from full-fledged political-philosophical doctrines 

such as human rights or democracy, and find resonance in the preamble of the Universal 

Declaration of Human Rights, which states: ‘it is essential, if man is not to be compelled 

to have recourse, as a last resort, to rebellion against tyranny and oppression, that human 

rights should be protected by the rule of law.’163 This makes clear that fending off tyranny 

and oppression requires a rule of law which includes human rights protection. An early 

application of such link is the one, discussed above (section II.1.2), proposed by the 

International Commission of Jurists, which concluded that achievement of the rule of law 

entailed to ‘establish social, economic, educational and cultural conditions under which 

[people’s] legitimate aspirations and dignity may be realized.’164  

To date, even if full-blown substantive theories of the rule of law are still a relative 

minority in legal theory scholarship, they have undoubtedly gained ground and are now 

dominant in the practice. Rule of law promotion policies by States, international 

organizations and NGOs indeed almost all use a thick definition of the rule of law.165 The 

working definition that the United Nations (UN) gives to the rule of law, for instance, 

reads as follows: 

The ‘Rule of Law’ is a concept at the very heart of the Organization’s mission. It 

refers to a principle of governance in which all persons, institutions and entities, 

public and private, including the State itself, are accountable to laws that are 

publicly promulgated, equally enforced and independently adjudicated, and which 

are consistent with international human rights norms and standards. It requires, as 

                                                 
163 United Nations General Assembly, ‘Universal Declaration of Human Rights’, Resolution 217A, 10 
December 1948, Preamble. 
164 See above, n 67. 
165 For an overview, see Laurent Pech, ‘Promoting the Rule of Law Abroad: On the EU’s Limited 
Contribution to the Shaping of an International Understanding of the Rule of Law’ in Dimitry Kochenov 
and Fabian Amtenbrink (eds), The European Union’s Shaping of the International Legal Order (Cambridge 
University Press 2013) 124 ff. 
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well, measures to ensure adherence to the principles of supremacy of law, equality 

before the law, accountability to the law, fairness in the application of the law, 

separation of powers, participation in decision-making, legal certainty, avoidance 

of arbitrariness and procedural and legal transparency.166  

Recently, this thick approach to the rule of law was confirmed in the UN context 

by the General Assembly. It described in extenso the ideal of the rule of law as a model for 

valuable social regulation, especially in times of political and economic crisis. Such notion 

is even thought to be valid in international relations, which are hardly known for the 

appeased relationships of its members:  

We agree that our collective response to the challenges and opportunities arising 
from the many complex political, social and economic transformations before us 
must be guided by the rule of law, as it is the foundation of friendly and equitable 
relations between States and the basis on which just and fair societies are built. 

Building on this, the General Assembly goes further, and confirms the views taken 

by the Secretary-General above, as it states the following: 

We recognize that the rule of law applies to all States equally, and to international 
organizations, including the United Nations and its principal organs, and that 
respect for and promotion of the rule of law and justice should guide all of their 
activities and accord predictability and legitimacy to their actions. We also 
recognize that all persons, institutions and entities, public and private, including 
the State itself, are accountable to just, fair and equitable laws and are entitled 
without any discrimination to equal protection of the law.167 

Such expansive notions of the rule of law seem to also have been adopted by a 

number of Western-European international organizations. The European Union, which 

has adopted the rule of law as one of its foundational values, guiding all its policies (Art. 2 

and 3 (1) TEU), states that ‘[t]he principle of the rule of law […] makes sure that all public 

powers act within the constraints set out by law, in accordance with the values of 

democracy and fundamental rights, and under the control of independent and impartial 

                                                 
166 UN Security Council, ‘The Rule of Law and Transitional Justice in Conflict and Post-Conflict Societies – 
Report of the Secretary-General’, 23 August 2004, UN Doc. No., at 4, para.6.  
167 United Nations General Assembly, ‘Declaration of the High-Level Meeting of the General Assembly on 
the Rule of Law at National and International Level’, Resolution No. 67/1, UN Doc. A/Res/67/1, 24 
September 2012, preamble and para. 2. 
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courts.’168 Likewise, the Council of Europe’s Venice Commission has in a recent report 

affirmed that a consensus could now be found around a notion of the rule of law, and that 

such consensus includes not only formal, but also ‘substantial and material’ elements:  

It seems that a consensus can now be found for the necessary elements of the rule 
of law as well as those of the Rechtsstaat which are not only formal but also 
substantial or material (materieller Rechtsstaatsbegriff). These are: (1) Legality, 
including a transparent, accountable and democratic process for enacting law (2) 
Legal certainty (3) Prohibition of arbitrariness (4) Access to justice before 
independent and impartial courts, including judicial review of administrative acts 
(5) Respect for human rights (6) Non-discrimination and equality before the law.169 

In the direct aftermath of the fall of the Iron Curtain, the members of the 

Conference for Security and Cooperation in Europe (CSCE, now OSCE) were quick to 

affirm that they were 

determined to support and advance those principles of justice which form the basis 
of the rule of law. They consider that the rule of law does not mean merely a formal 
legality which assures regularity and consistency in the achievement and 
enforcement of democratic order, but justice based on the recognition and full 
acceptance of the supreme value of the human personality and guaranteed by 
institutions providing a framework or its fullest expression. […] They reaffirm that 
democracy is an inherent element of the rule of law. They recognize the importance 
of pluralism with regard to political organizations.170  

Though they all take on board the formal elements of the rule of law, such 

conceptions also emphasize the fact that, if the rule of law must act a barrier against 

oppression, arbitrariness and tyranny, it is illusory (and even incoherent171) to believe this 

can be achieved without minimal substantive safeguards. Illustratively, if one accepts that 

men have inborn human rights which pre-exist any kind of social organization, it is then 

only logical that a proper and non-oppressive legal system be bound and limited by those 

                                                 
168 European Commission, ‘A New EU Framework to Strengthen the Rule of Law', Communication to the 
European Parliament and the Council, 11 March 2014, COM(2014) 158 Final, 3–4. 
169 European Commission for Democracy through Law (Venice Commission), ‘Report on the Rule of Law 
Adopted by the Venice Commission at Its 86th Plenary Session (Venice, 25-26 March 2011)’, Study No. 
512/2009, 4 April 2011, CDL-AD(2011)003rev 10. 
170 OSCE/CSCE, ‘Document of the Copenhagen Meeting of the Conference on the Human Dimension of 
the CSCE’, 29 June 1990, paras. 2–3, p. 3 <http://www.osce.org/odihr/elections/14304?download=true>. 
171 Endicott, ‘The Impossibility of the Rule of Law’ 4. 
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human rights.172 Starting from there, respect for human rights does act as one of the criteria 

to distinguish between fundamentally ‘good’ and ‘bad’ legal systems according to the rule 

of law ideal of non-oppression.173 But such substantive standards are also more than just 

safeguards: they are a compass which governments and other authorities must use when 

designing and interpreting legal rules. The legal system must be put at the service of such 

substantive principles, and seek to realize them ever more perfectly.174  

The bottom line of thick/substantive conceptions is thus the following: absent the 

requirement to abide by a number of substantive standards, the so-called rule of law is no 

real barrier against oppression, and therefore formal conceptions of the rule of law risk 

defeating the ideal. The following quote by Joseph Weiler aptly illustrates such point of 

view by explaining the essential links which exist between the rule of law and the 

substantive requirement that a government be democratically legitimate: 

In domestic settings though the concepts of both Democracy and the Rule of Law 

are under-specified terms in the vocabulary of political theory and social science, 

both have become at least since the second half of the 20th century inextricably 

linked, indeed interdependent. In our modern practices, the Rule of Law 

encapsulates, among other things, the claim to, and justification of, obedience to 

the law. Such obedience can neither be claimed, nor justified, if the law in question 

did not emanate from a legal system embedded in some form of democracy. 

Democracy, on this reading, is one (though not the only one) of the indispensable 

normative components for the legitimacy of a legal order. In a departure from 

previous understandings, if obedience, as a matter of fact, is secured without the 

legitimacy emanating from the practices of democracy, we are no longer willing to 

qualify such as the Rule of Law. A dictatorship that followed its internal legal 

system, would be just that: A dictatorship following legal rules. It would not qualify 

as a system upholding the Rule of Law. The reverse is also true: It is to rules of law 

that we turn to define whether the practices of democracy have indeed been 

followed and, more generally, the Rule of Law, with its constrain on the arbitrary 

use of power, is considered an indispensable material element of modern 

democracy. An attempt to vindicate even verifiable expressions of popular will 

                                                 
172 Kleinfeld Belton 14; Tamanaha, On the Rule of Law : History, Politics, Theory 111. 
173 Craig 468.c 
174 See Dworkin’s ‘rights conception’ of the rule of law, which assumes that people have innate moral and 
political rights, and that the rule of law according to this model ‘is the ideal of rule by an accurate public 
conception of individual rights.’ Dworkin, ‘Political Judges and the Rule of Law’ 11–12.   
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outside legally defined procedures is regarded by us as a rule of the mob, rather 

than democracy.175 

II.1.3.2.2 Critique: Legal substance is a matter of philosophy and politics 

Such conceptions are also prone to criticism on a number of counts. First, they are accused 

of mixing up the notion of rule of law with other theoretical or philosophical notions which 

belong to their own separate domain.176 Joseph Raz famously warned against turning the 

rule of law into a complete social philosophy by conflating it with moral values177 or 

political theories.178 Substantive theories of the rule of law would bring confusion among 

philosophical concepts as well as in the concrete actions of those supposed to promote it 

where needed.179 Secondly, it has been pointed out that conceptions of the rule of law 

based on substantive rights,180 or even on definite institutional build-ups181 are too vague, 

too open to interpretation, and too culturally loaded182 to ever constitute a firm model that 

can be used to evaluate legal orders and compare them against each other in order to 

identify traits of the ideal legal system. To take the example of Singapore again, the country 

                                                 
175 Joseph HH Weiler, ‘The Geology of International Law – Governance, Democracy and Legitimacy’ (2004) 
64 Zeitschrift für ausländisches öffentliches Recht und Völkerrecht 547, 547. 
176 Richard H Fallon, ‘“The Rule of Law” as a Concept in Constitutional Discourse’ (1997) 97 Columbia Law 
Review 1, 54:‘a pervasively substantive conception of the Rule of Law would risk obliteration of the 
analytically and politically useful distinction between the Rule of Law, on the one hand, and a full theory of 
substantive justice, on the other.’ 
177 Raz, ‘The Rule of Law and Its Virtue’ 211:‘If the rule of law is the rule of the good law then to explain its 
nature is to propound a complete social philosophy.’  
178 Craig 468–469: argues that there are thousands of theories ‘on the meaning of a just society, the nature of 
the rights which should subsist therein, and the appropriate boundaries of governmental action. ’ So the 
critique of the law as good or bad should be the domain of those disciplines, not of the rule of law, which 
would in that case become a surrogate of those theories and lose any independent content. Paraphrasing Raz, 
Craig further writes: ‘If you wish to argue about the justness of society do so by all means. If you wish to 
defend a particular type of individual right then present your argument. Draw upon the wealth of literature 
which addresses these matters directly. Nothing however is to be gained by cloaking whatever conclusion 
you reach in the mantle of the rule of law, since this merely reflects the conclusion which has already been 
arrived at through the relevant political theory.’  
179 Rajagopal 1349: ‘Focusing attention on the rule of law as a broad, if not lofty, concept, diverts attention 
from the coherence, effectiveness, and legitimacy of specific policies that are pursued to ensure security, 
promote development, or protect human rights. The rule of law agenda threatens to obfuscate the real 
tradeoffs that need to be made in order to achieve these worthy goals.’ 
180 See Tamanaha, On the Rule of Law : History, Politics, Theory 103, for a critique of Dworkin’s ‘rights 
conception’ of the rule of law. 
181 Rodriguez and others 1492, criticizing ‘transplants’ of American style institutions abroad. 
182 Tamanaha, On the Rule of Law : History, Politics, Theory 112, argues that conceptions of the rule of law based 
on a conjunction of human rights, democracy and formal legality is inspired by the fact that it worked in 
western liberal democracies. Yet the authors questions whether this success can travel. 
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ranks very highly in rule of law indicators, even those which include human rights and 

democracy components. This plainly exposes that values such as democracy and human 

rights are also plastic and may be technically complied with by masked oppressive regimes. 

Moreover, the aggregation of substantive values with formal components may contribute 

even more to ‘hide’ abuses and therefore convey the image of a country completely free of 

oppression, which is definitely not the case of Singapore.183 For instance, in the World 

Justice Project (WJP) Rule of Law index, Singapore scores best (1st overall) for regulatory 

enforcement, and least well (28th overall, which is still very honorable) for human rights. 

Combined with other factors, Singapore then ranks #9 in the world for rule of law 

according to this index.184 On the World Bank’s rule of law index, Singapore also scores 

above 95%.185 Rajah in this regard recounts this quite telling story: when pressed by 

members of the International Bar Association on Singapore’s rule of law performance, 

former Prime Minister Lee Kuan Yew rebutted critiques by referring to the country’s 

favourable position in World Bank and Transparency International rule of law rankings. 

The result was that ‘the listening IBA members responded by bursting into laughter.’186 

The conclusion which can be drawn from the above is that respect for human rights and 

                                                 
183 In 2013, for example, Amnesty International was calling out Singapore for issues relating to torture and 
ill-treatment, freedoms of expression and assembly, and death penalty (see Amnesty International, ‘Annual 
Report: Singapore 2013’ <http://www.amnestyusa.org/research/reports/annual-report-singapore-2013>.) 
With regard to this last element, Amnesty was even warning of a ‘massive leap backwards’. See Amnesty 
International, ‘Massive Leap Backwards as Singapore Resumes Executions’ 
<https://www.amnesty.org/en/latest/news/2014/07/massive-leap-backwards-singapore-resumes-
executions/>. 
184 World Justice Project, ‘Rule of Law Index 2015’ (2015) 
<http://worldjusticeproject.org/sites/default/files/roli_2015_0.pdf>. 
185 The Rule of Law component of the World Bank’s ‘governance indicators’, aims at ‘capturing perceptions 
of the extent to which agents have confidence in and abide by the rules of society, and in particular the quality 
of contract enforcement, property rights, the police, and the courts, as well as the likelihood of crime and 
violence.’ (Daniel Kaufmann, Aart Kraay and Massimo Mastruzzi, ‘The Worldwide Governance Indicators: 
Methodology and Analytical Issues’ (2011) 3 Hague Journal on the Rule of Law 220, 223). The Rule of Law 
component is an aggregate of a large number perception indicators (i.e. based on surveys of perceptions 
regarding the issues at hand), aimed to provide ‘informative signals’ about the underlying factors influencing 
the rule of law (ibid 228). For an overview of all the formal and substantive elements included in the rule of 
law data, see World Bank, ‘Rule of Law’ <http://info.worldbank.org/governance/wgi/pdf/rl.pdf>. 
186 Rajah 2. 
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democracy standards are also easily instrumentalized and are also unlikely to be effective 

barriers to oppression on the ground. 

The most forceful line of critique against substantive theories of the rule of law is 

however that the insertion of value-laden elements in the notion of rule of law makes the 

latter subject to ideological criticism.187 This would reduce its potential for normatively 

evaluating the quality of a legal order.188 Finally, such conceptions of the rule of law open 

the door to the promotion, under the guise of the rule of law, of legal mechanisms or moral 

values which are not necessarily shared by all.189 This would then represent another form 

of oppression. Cultural idiosyncrasies in this regard make the task of rule of law programs 

very difficult. In spite of the principle of universality of human rights, of the 

unquestionable appeal of democracy, and the worldwide quest for, among others, security 

and development, the operationalization of such values requires a flexibility on details 

which a substantive conception of the rule of law can simply not offer.190 

II.1.4 Conclusion: The art of legal systems 

The conclusion of this chapter is that, as such, the formal or the substantive conceptions 

of the rule of law do not guarantee the absence of tyranny or oppression. They both can 

be abused and manipulated by unscrupulous regimes, and the achievement of the rule of 

law ideal is not a systematic result of compliance with formal and substantive requirements, 

                                                 
187 See Dworkin’s discussion of the ‘rights conception’ of the rule of law in regard of this criticism (‘Political 
Judges and the Rule of Law’ 13). 
188 Rosa Ehrenreich Brooks, ‘The New Imperialism : Violence, Norms, and the Rule of Law’ (2003) 101 
Michigan Law Review 2275. 
189 See Ruti Teitel, ‘Global Rule of Law: Universal and Particular’ in András Sajó (ed), Human Rights with 
Modesty: The Problem of Universalism (Martinus Nijhoff Publishers 2004) 231 (confronting international criminal 
justice and relevant local politics); Jamie Rowen, ‘Social Reality and Philosophical Ideals in Transitional 
Justice’ (2008) 7 Cardozo Public Law, Policy, and Ethics Journal 93; Shelby R Quast, ‘Rule of Law in Post-
Conflict Societies: What Is the Role of the International Community’ 39 New England Law Review 45. 
Montesquieu so had that insight when he declared that ‘[Laws] should be adapted […] to the people for 
whom they are framed that it should be a great chance if those of one nation suit another.’ Montesquieu 23. 
190 Rajagopal 1349: ‘the invocation of the rule of law hides many contradictions among the different policy 
agendas themselves, such as between development and human rights or between security and human rights, 
that cannot be fully resolved by invoking the rule of law as a mantra.’  
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but a frail contingency which primarily depends on the personal ethics of those in a 

situation of power. Therefore, when all formal or substantive rule of law requiements are 

in place and yet tyranny and oppression still prevail, the only thing left to do is to recognize 

that the ideal is betrayed and that the theories above have reached their limits.191 We argue 

that these limits reside in the fact that these theories consider that the essence of the rule 

of law is entirely encapsulated in ‘checklists’ of formal or substantive requirements,192 like 

the detailed one proposed by the Council of Europe’s Venice Commission in support of 

the rule of law ‘consensus’ it promotes (see above, section II.1.3.2.1).193 To realize the ideal, 

we must arguably search for rule of law determinants of another nature, and this is what 

this thesis proposes to do. The intention is of course not to loftily discard all the rule of 

law scholarship which has been produced so far to present an entirely novel conception. 

On the contrary, this thesis recognizes that the formal and substantive requirements 

identified above have in many contexts acted as effective barriers against oppression. In 

Western Europe, while everything is certainly not perfect, honesty commands to recognize 

that tyranny and oppression are much less at issue today than they were at the time of the 

French revolution. Lord Bingham, in his instant classic, demonstrates this perfectly as he 

identifies nine elements which have allowed present day England to transition into a rule 

of law since the Magna Carta.194 

The mistake, however, would be to consider that, because this particular 

articulation of reforms has worked for us, it necessarily represents the essence of the ideal, 

                                                 
191 An example of such situation is the EU’s promotion of the rule of law in Central and Eastern Europe, 
where the EU is pushing ‘checklists’ of judiciary reforms, which do not improve and even worsen the rule 
of law situation on the ground. See Martin Mendelski, ‘The EU’s Rule of Law Promotion in Central and 

Eastern Europe: Where and Why Does It Fail, and What Can Be Done about It ?’ [2016] Bingham Centre 
for the Rule of Law Global Rule of Law Exchange Papers 
<http://binghamcentre.biicl.org/ruleoflawexchange/documents/190_180216_mendelski.pdf>. 
192 This is what Krygier criticizes as the ‘anatomical approach’ to the rule of law. See e.g. Martin Krygier, 
‘Four Puzzles about the Rule of Law: Why, What, Where? And Who Cares?’ in James Fleming (ed), Getting 
to the rule of law: NOMOS L (New York University Press, 2011) 66. 
193 European Commission for Democracy through Law (Venice Commission) 15–16. 
194 The elements are accessibility of the law, law not discretion, equality before the law, limits on the exercise 
of power, human rights, dispute resolution, a fair trial. See Bingham 37–109. 
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rather than time- and space-bound expressions of it. Of course, these expressions can 

inspire other legal systems, but this is up to their subjects to decide. For example, in 

Western legal systems, a strong and independent judiciary plays a decisive role, and it is 

hard to imagine that we could enjoy the rule of law without it (see above, section II.1.3.1.3). 

Yet, in many non-Western places of the world, laying out a dispute in front of an 

independent judge is not well regarded, and conflicts are preferably solved in other ways, 

such as adjudication by a wise person designated by custom. This should not be regarded 

as necessarily antithetical to the rule of law provided the other methods of dispute 

settlement made available by the legal system do not allow one party to get their own way 

through power.195 To illustrate this with an analogy, we can say that the rule of law is to a 

legal system what art is to a local culture. Art is a universal ideal which has been realized 

by following canons that have fundamentally varied over time and space. Therefore, what 

matters in art is the benefit it gives rather than the means employed. We should think the 

same of the rule of law and its requirements.196

                                                 
195 For a case in point, see David Pimentel, ‘Rule of Law Reform Without Cultural Imperialism? Reinforcing 
Customary Justice Through Collateral Review in Southern Sudan’ (2010) 2 Hague Journal on the Rule of 
Law 1. I am indebted to Prof. Frank Verbruggen on this point.  
196 For a similar approach based on identifying the rule of law’s telos, and then using sociology to identify 
what it requires, see Martin Krygier, ‘The Rule of Law: Legality, Teleology, Sociology’ in Gianluigi Palombella 
and Neil Walker (eds), Relocating the Rule of Law (Hart Publishing 2008). 
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II.2 The rule of ‘valid’ law 

We have just described the vast currents of theory on the rule of law, and explained why, 

on one count or another, none of them has all that it takes to realize the ideal. Formal 

conceptions are not effective barriers against tyranny and oppression and may serve to 

legitimize authoritarian regimes, whereas substantive conceptions are also easily 

manipulated and their value-laden character may itself be felt as oppressive in pluralistic 

societies. In this light, this thesis will argue for a new approach to the rule of law,197 one 

which both allows to design legal systems that systematically fend off oppression, and is 

adaptable to the plurality of situations and opinions. An indication as to how this could be 

achieved may be found in the following paragraph by Neil Reynolds:  

Where laws are really commands or regulations designed to mobilize the actions 
of individuals to further the objectives of the state or the rulers independently of 
the preferred life plans of individuals, they are no laws in the same sense. And ‘rule 
of law’ is not an applicable descriptor. Rather, the ‘laws’ are really instruments of 
will by which some men rule others, marshalling the resources, time and talents of 
the ruled in pursuit of the rulers’ purposes.198  

In other words, systematic (as opposed to contingent) realization of the rule of law would 

imply that the operation of the legal system yields laws that are indexed on ‘the preferred 

life plans of individuals’. In this chapter, we will argue that this requires interrogating the 

conditions under which the law becomes valid, and therefore also the validation practices 

of legal systems. 

This chapter contains three sections. The first section (II.2.1) tries to identify – not 

yet explain – the conditions which a legal system must meet to be able to impose a 

particular conduct on its subjects and at the same time not be oppressive. In this section 

we describe more in detail the state that a society is in when living under the rule of law. 

                                                 
197 This thesis is not alone in its attempt at ‘relocating’ or ‘recrafting’ the rule of law. See Gianluigi Palombella 

and Neil Walker (eds), Relocating the Rule of Law (Hart 2009); David Dyzenhaus (ed), Recrafting the Rule of Law : 
The Limits of Legal Order (Hart Publishing 1999). 
198 Reynolds 7. 
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The second section (II.2.2) discusses the notion of authority as the factor which realizes 

these conditions by causing subjects to willingly defer to the law. The third section (II.2.3) 

then argues that, in order for a legal system to enjoy authority, its rules must systematically 

display proper legal validity (II.2.3.1). Validity is therefore defined as those qualities of legal 

rules which justify the demand of the law to be obeyed, i.e. the law’s claim to possess 

authority (II.2.3.2). We then survey the main conceptions of validity in legal theory 

(positivism, realism, and jusnaturalism) and conclude that they each separately fail to offer 

an appropriate justification to subjects for accepting the legal system’s claim to authority 

(II.2.3.3). In chapter II.3 we then present a conception of legal validity which responds to 

these concerns.

II.2.1 Rule by law and rule of the law 

As indicated above, the standard representation of the rule of law ideal is quite simple: it 

describes a society which is free of violence, arbitrariness and oppression because the 

behavior of its members and rulers is governed by a legal system. The rule of law may only 

exist if people generally use the law as a reference to decide what behavior to adopt in 

different situations, and generally accept that the law will be used as a reference to judge 

their behavior in case of dispute or uncertainty about what behavior to adopt in a particular 

context. Such view of the rule of law presupposes the existence of two elements: an 

element of ‘law’, and an element of ‘rule’.  

The first element is the principle of ‘legality’, that is, the idea that a society subject 

to a legal system is preferable to a society which lets relations amongst humans operate 

unfettered. With this element, the rule of law ideal is concerned with the existence and 

acceptance of ‘the legal system’, and in particular ‘legal rules’,199 as the basis for 

                                                 
199 See an argument relativizing the fact that the law only consists of rules, and discussing notably the place 
of principles and discretion in the rule of law: Frederick Schauer, ‘Rules and the Rule of Law’ (1991) 14 
Harvard Journal of Law & Public Policy 645. 
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coordinating behavior with a view to life in society. The rule of law ideal thus identifies law 

as the factor which will curtail oppression and it follows that social regulation must be 

characterized by rule by law, i.e., those who rule must do so through a legal system, and rule 

by anything else than law (e.g. organized tyranny or whimsical orders) is not the rule of 

law.200 This is the very first expression of the rule of law ideal, identified by Aristotle (see 

above, section II.1.1)201 and relates to Dicey’s notion that the rule of law ‘connotes a climate 

of legality and of legal order.’202 

For our purposes, let us provisionally designate the legal system203 as a complex 

system for generating, implementing and enforcing generally prospective norms espousing 

different forms and purposes,204 claiming to be the supreme means to regulate and organize 

life in society, and made up of relatively well-established processes and institutions.205 A 

legal system may therefore partly be described as a coherent set of rules (i.e. statements 

providing indications to people on what they ought to do) claiming primacy in the regulation 

of a social order.206 Law indeed co-exists with many different rule-systems, such as the rules 

                                                 
200 Here it is perhaps useful to refer to Raz’s contention that legal systems differ from other normative 
systems (religious, traditional, familial, etc.), by the fact that (see institutional nature of law in authority, 
chapter 6) 
201 See above, n 40. 
202 ECS Wade, introduction to the 10th edition of Dicey’s Introduction to the Study of the Law of the 
Constitution, cited by Stéphane Beaulac, ‘The Rule of Law in International Law Today’ in Gianluigi 
Palombella and Neil Walker (eds), Relocating the Rule of Law (Hart Publishing 2009) 203. 
203 Joseph Raz, The Concept of a Legal System : An Introduction to the Theory of Legal System (Clarendon Press 1980) 
141: ‘A normative system is a legal system only if it has a certain minimum degree of complexity. [E]very 
legal system must regulate the existence and operations of some courts, and that every legal system necessarily 
stipulates sanctions. This subject is closely related to the problem whether there is some minimum content 
common to all legal systems, together with the principles of individuation, determine the necessary internal 
relations existing in every legal system, that is the internal structure which is necessarily common to all legal 
systems.’ 
204 Rules have different forms and purposes. Some rules are mandatory (subjects must follow the prescript 
of the rule), others are suppletive (subjects may adopt a solution proposed by the law). Many legal rules do 
not prescribe a certain kind of behaviour, but simply seek to attach legal effects to a certain situation (ex: 
rules on domicile), to empower someone to make decisions (rules on mandate), to recognize personal rights, 
etc. See Ost and van de Kerchove 282, 229 and 336. 
205 Of course, there is no question here to give a definition of law and legal systems. Tamanaha (‘Law’ in 
Stanley Katz [ed], The Oxford International Encyclopedia of Legal History, Vol. IV [Oxford University Press 2008]). 
identifies three different ‘poles’ of definition: those which see law as order, those which see law as the activity 
of public institutions, and those which see it as right or justice. He says that those views are irreconcilable, 
but probably share a common feature in that they all acknowledge law’s claim to authority. 
206 Raz, ‘The Institutional Nature of Law’ 117–119: legal systems ‘claim authority to regulate all forms of 
behaviour’, even though there would be other sets of norms also regulating the same issues.  
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of games, the rules of savoir vivre, or the rules of a religious practice. The difference is that 

the legal system claims (and should be willfully granted) primacy over those other sets of 

rules. The consequence is that, should two rules of those parallel orders overlap or 

contradict each other, the legal solution shall prevail over the other. An excellent example 

in the domain of sport law is the famous ‘Bosman ruling’, which decided that the transfer 

and quota rules for football players, adopted by the European and World Footbal 

Federations (UEFA and FIFA), and which applied to football competitions in EU Member 

States, were contrary to EU rules on free movement of workers. The European Court of 

Justice therefore declared that the rules of the two sporting associations could no longer 

serve to govern the relations of the parties nor be enforced by courts, and that only EU 

law was applicable.207 Another example could be, for instance, the prevalence that criminal 

law must enjoy, in cases of child abuse by clerics, over any form of ecclesiastical sanction 

or lack thereof.208 

So far, discussions about the rule of law have especially revolved around this 

element of ‘law’, and about what formal or substantive qualities the law had to have in 

order to make it valuable in light of the rule of law ideal. The preceding chapter however 

showed that the requirement of a legal system bearing certain qualities, though necessary, 

was not on its own a sufficient condition for the achievement of the rule of law ideal. The 

element of ‘law’ must therefore be complemented by a second element of ‘rule’. This 

second element is concerned with the fact that the pronouncements of the legal system are 

effectively followed and applied, and this most often voluntarily and without resentment 

or fundamental opposition. As philosopher TRS Allan puts it: ‘[t]he rule of law is ultimately 

an ideal of government by consent of the governed.’209 This denotes the rule of the law, and 

                                                 
207 European Court of Justice, Bosman, 15 December 1995, C-415/93, ECR 1995, I-4912. 
208 There should therefore be no ‘criminal law sanctuaries.’ See Wayne A Logan, ‘Criminal Law Sanctuaries’ 
(2003) 267 Harvard Civil Rights-Civil Liberties Law Review 321, 334–335.  
209 TRS Allan, Constitutional Justice : A Liberal Theory of the Rule of Law (Oxford University Press 2001) 25. 



Hachez – Normative benchmarks for a global rule of law  II.2.1 

 
 

58 
 

means that the normative demands of the legal system are acknowledged and acted upon 

by the majority of society members, and also impose themselves to the powerful. Rules 

which are overwhelmingly rejected but nonetheless followed for the only reason that they 

are backed by sanctions inflicted to violators are thus not congruent with the rule of law 

ideal. A legal order based on such rules would be the rule of (institutionalized) violence 

characteristic of a police state rather than the rule of law.210 This is not to deny that even 

in societies which are closest to the rule of law ideal, a certain dose of coercion and 

enforcement is needed. However, the rule of law ideal to eliminate oppression from society 

would require that the impact of such coercive threat and enforcement action be marginal 

in the law’s regulating force. As Hobbes remarked, the point of forming an association 

governed by legal rules is that these should be a vector of appeasement, and not another 

means of oppression (see above, section II.1.1).211 In its search for the rule of law, the 

objective of a legal system must therefore be to diminish as much as possible the part that 

sheer power and coercion plays in the regulation of the social body. In other words: the 

law must rule, not power. This is also not to deny that disagreement over the proper 

content of the law does and will exist even under the rule of law.212 However, what 

characterizes the rule of law is perhaps the fact that, irrespective of whether they agree or 

disagree with the content of the law, legal subjects consent to accept its pronouncements 

because of certain qualities which they recognize to the legal system. 

The decisive factor giving the rule of law its status as an ideal is therefore arguably 

encompassed in this second element. A contrario, if the rule of law ideal was satisfied 

wherever there is sign of an operating ‘rule-system’ calling itself law and whose commands 

empirically govern behavior, irrespective of this latter ‘rule of the law’ dimension, then we 

                                                 
210 See for instance Brian D Taylor, State Building in Putin’s Russia: Policing and Coercion after Communism 
(Cambridge University Press 2011) 22. 
211 See above, n 42. 
212 Jeremy Waldron, Law and Disagreement (Oxford University Press 1999). 
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might be satisfied that the thin theories of the rule of law are accurate accounts of it. But 

again the ideal of the rule of law would lose much of its appeal, as it would simply place a 

light obligation on rulers to establish a rule system of a certain formal quality, rather than 

a heavier burden of making the legal system so perfect as to guarantee in practice the 

absence of oppression. As indicated in the introduction, this thesis takes the premise that 

the rule of law ideal is an ambitious one, of the latter kind. The rule of law ideal is an 

evaluative notion,213 and what it is meant to evaluate is the actual – not potential – 

contribution of legal systems to the curtailment of oppression and to a more valuable life 

in society.214 In other terms the rule of law ideal is not interested in evaluating whether 

barriers against oppression in the legal system are low or high so that they could curtail 

oppression, but rather whether they are high enough and do it. In the following section, we 

take a closer look at the factor which may realize the rule of the law requirement of the rule 

of law ideal, namely that the legal system possesses authority in the eyes of the subjects. 

II.2.2 Authority as the decisive factor  

The mystery behind the rule of law arguably lies in discovering how to maintain a symbiotic 

relationship between the two elements outlined above: rule by law and rule of the law. 

When, literally, ‘the law’ ‘rules’, a peaceful cohabitation of all members of society (or more 

ambitiously, in the words of Rawls, ‘social cooperation’) is thought to ensue. But how does 

this work? What makes certain rules or commands so special that they are usually followed, 

applied and accepted as the basis for life in society, especially when disputes arise? Legal 

                                                 
213 Waldron, ‘The Concept and the Rule of Law’ 44–47. This  ‘evaluative’ character is arguably present in all 
ideals: see Taekema vii: ‘ideals function as guides for improvement. The unspoken premise here is that ideals 
are worth aspiring to, that they are something valuable.’ 
214 See Selznick, ‘Sociology and Natural Law’ 94: ‘In framing a general concept of law it is indeed difficult to 
avoid terms that suggest normative standards. This is so because the phenomenon itself is defined by – it 
does not exist apart from – values to be realized. The name for these values is “legality.” Sometimes this is 
spoken of as “the rule of law” or, simply, “the legal order.” Legality is a complex ideal embracing standards 
for assessing and criticizing decisions that purport to be legal, whether made by a legislature or a court, 
whether elaborating a rule or applying it to specific cases.’ 
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rules and commands are words in the first place, and as rightly remarked by Hobbes, words 

are unlikely to govern people on their own.215 Again, if we accept that the rule of law is the 

mark of a legal system which is instrumental in the achievement of social peace and the 

absence of oppression, then we must exclude from the realm of the rule of law legal 

systems whose rules are only being followed, in spite of overwhelming opposition, because 

of fear or constraint, and legal systems that govern only because strong and violent factions 

of society are able to maintain them.216 Such legal systems indeed represent an instrument 

of oppression, and in fact fear and constraint rule, not the law as such.217  

These two forms of social organization (rule of law and constraint-based order) 

have in common the presence of the element of ‘law’: they govern through a legal system 

whose rules are followed. We argue that the distinction between them lies in another quality 

that legal rules may or may not have, namely authority, and which determines whether the 

element of ‘rule’ is also present.218 Authority manifests itself in the fact that legal subjects 

feel bound to follow and effectively do apply the system’s pronouncements: subjects follow 

the rules and the orders generated by the legal system because, for some reason, they feel 

that they ought to from a normative perspective, that is, because they think it is the right thing 

to do.219 To understand how this can happen, we should consider legal rules in terms of 

                                                 
215 See above, n 45, and Tamanaha, On the Rule of Law : History, Politics, Theory 48. 
216 This is where a legal system pursuing the rule of law ideal should depart of Austin’s description of the law 
as a command which obliges inferiors to a course of action because it emanates from a superior, superiority 
being understood as ‘might: the power of affecting others with evil or pain, and of forcing them, through fear 
of that evil, to fashion their conduct to one’s wishes.’ John Austin, The Province of Jurisprudence Determined (John 
Murray 1832) 18–19, emphasis in original. 
217 See Weiler’s rejection of the ‘rule of the mob’ under the guise of law, above n 175. 
218 Authority is often discussed in reference to a person, but here we discuss the authority of rules, that is, 
the quality of the rules that allow them to be followed as such. The mechanics of authority are essentially the 
same, namely the recognition by the group of subjects that it is their duty to act as directed. See Max Weber, 

Max Weber : The Theory of Social and Economic Organization (Talcott Parsons ed, Martino Publishing 2012) 359–
360. 
219 Christie, Law, Norms, and Authority 89: ‘Perhaps the most frequent usage of the term authority is that which 
refers to the ability to gain the voluntary assent of others. As such, authority is frequently contrasted with 
power, which is the ability to command others regardless of their voluntary consent.’ See also Peter Winch, 
‘Authority’ (1958) 32 Proceedings of the Aristotelian Society, Supplementary Volumes 225, 228: ‘there is an 
intimate conceptual connection between the notion of authority on the one hand and, on the other hand, 
the notion of there being a right and a wrong way of doing things.’ 
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what Austin famously described as ‘speech acts’,220 i.e. statements which are not only 

descriptive or normative, but also ‘performative’ in the sense that they are uttered with the 

aim to make things happen concretely, to have a tangible effect in and of themselves, 

namely direct the subjects’ behavior in a certain way.221 As we can see, performativity as 

applied to legal rules only denotes an intention, and what is interesting to study are the 

conditions according to which such intention will be verified in fact, i.e. whether concrete 

and particular consequences follow legal prescriptions without external pressure such as 

coercion. We argue that the verification of legal rules’ performativity depends very much 

on the extent to which such rules possess authority. On its face, for the law to have 

authority practically means that people surrender their own judgment to the prescripts of 

the law and follow and apply the law even if they at times disagree with its contents. The 

notion of authority is however a complex one,222 which the next pages will try to unravel 

and connect to the ideal of the rule of law.  

In order to do so, let us introduce a fundamental distinction made regarding 

authority: the distinction between de facto and de jure authority.223 In the context of a system 

of government, de facto authority is the fact that a normative command (i.e. an ‘ought’ 

statement) gathers the voluntary assent of those to whom it is directed: the addressees of 

the command voluntary act upon it because of their perception that it is the right thing to 

do. De facto authority is thus the capacity of a rule to make one act voluntarily in the way 

that it indicates, or in other words to represent for that person a reason for acting in the 

                                                 
220 Ost and van de Kerchove 312. 
221 John L Austin, How to Do Things with Words (Harvard University Press 1962) 3–4: Statements of law are 
not merely ‘constative’ (i.e. describing an existing reality), but rather ‘performative’ (i.e. meant to have 
consequences on the reality, to perform an action). For discussion of performative statements in the legal 
sphere, see Ibid 6. 
222 See generally Scott J Shapiro, ‘Authority’ in Jules L Coleman and Scott J Shapiro (eds), The Oxford Handbook 
of Jurisprudence and Philosophy of Law (Oxford University Press 2004). 
223 See Richard Stanley Peters, ‘Symposium: Authority, I.’ (1958) 32 Proceedings of the Aristotelian Society, 
Supplementary Volumes 207, 208–299; Christie, Law, Norms, and Authority 86–88. 
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way directed.224 As Weber demonstrated, de facto authority must be distinguished from the 

notion of power, which is the general term for the ability to let others do what they are 

told to do.225 De facto authority can be a source of power, but is radically different from 

power that comes, for example, from threats of violence, or from the fear that the 

commander inspires to those he is commanding.226 As such, when confronted with an 

authoritative command, people will no longer rely on their personal evaluation of the best 

course of action, and will follow the command.  

Further refinements have been brought onto this notion of authority, namely the 

question of whether authority is ‘legitimate’: whether it is morally justified or not.227 This 

notion of ‘legitimate’ authority goes further into the analysis of the notion as, aside from 

people’s reactions to a rule or command stemming from a regulatory source, it seeks to 

uncover whether the authority of the order or directive is accepted for moral reasons. In 

understanding the notion of ‘legitimate’ authority, we leave the empirical domain of the 

reception of, and positive reaction to, directives to enter the philosophical domain of 

morals.228 We would argue that this refinement is superfluous: if authority could be 

regarded as ‘illegitimate’ (that is, morally unjustifiable) in the eyes of those who obey it, 

then it would not be authority anymore, as the directive would be an ‘unjustified’ ‘reason’ 

                                                 
224 In other words: the fact that the rule applies to a subject is in and of itself a reason for that subject to act 
in the way it indicates, irrespective of other reasons he or she might have to act differently. See Peters 218; 
Raz, ‘Authority, Law and Morality.’ 
225 See notably Max Weber, Economy and Society (Günther Roth and Claus Wittich eds, University of California 
Press 1978) 941.  
226 Foucault has in this regard famously argued that ‘power is everywhere’, because force pervades social 
relationships. Strategic uses of power then crystallize into institutions which form the state. The state and 
the legal system would therefore be the endpoint of power strategies which have been applied to social 
relations, and can be more or less violent or manipulative. Foucault then adds ‘where there is power, there is 
resistance’, in the sense that the relations of force and tactical uses of power which characterize the state 
always imply that one node will order another one to do what they would not have done otherwise. In our 
model, authority would be this expression of power which minimizes violence and manipulation and at least 
partially succeeds in turning resistance into assent, for reasons which we will try to discover in the following 
section. See Michel Foucault, The History of Sexuality (Pantheon Books 1978) 93–97. 
227 Shapiro, ‘Authority.’ 
228 Contrary to Raz, who distinguishes ‘effective’ authority, namely the capacity to make one change their 
reason for action, and ‘legitimate’ authority, namely the capacity to make one change their reasons for action 
by making them accept that such change is the right thing to do. Joseph Raz, ‘Legitimate Authority’ in Joseph 

Raz (ed), The authority of law : essays on law and morality (Clarendon Press 1979) 16. 
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for action. A more probable reason why subjects would defer to the order is rather that it 

is backed by a threat they feel forced to yield to.229 On the other hand, as Raz rightly 

remarked, the authority which legal systems claim for themselves (see below, this section) 

is meant to carry a sense of legitimacy: the legal system supposedly represents what ought 

to be done, also from a moral point of view.230 This brings us to the notion of de jure 

authority, another fundamental element of our analysis. 

De jure authority is the authority conferred by a system of rules. When a legal system 

confers authority to the commands of a policeman, what it actually does is to tell the 

subjects that the commands of the policeman must be obeyed, because the legal system 

wants the policeman to be able to intervene and tell people what to do in a number of 

situations. For a legal system to pretend that it confers authority to its rules is in fact a 

semantic leap. De jure authority is simply the legal system’ claim that its rules should be 

recognized by the subject as actually having de facto authority.231 But the legal system cannot 

simply declare that it has de facto authority, because this depends on the reaction of the 

subjects to the rules and commands.232 Therefore, for the claim to authority to succeed, 

the rules of the legal system must – at least in the overwhelming majority of cases – be 

acted upon voluntarily by the persons to which they are addressed.233 This is also a 

condition for the rule of law to emerge: as indicated above, legal rules must be acted upon 

                                                 
229 See Christie, Law, Norms, and Authority 98.  
230 Joseph Raz, ‘The Claims of Law’ in Joseph Raz (ed), The authority of law : essays on law and morality (Clarendon 
Press 1979) 29. 
231 Jürgen Habermas, ‘Civil Disobedience: Litmus Test for the Democratic Constitutional State’ (1985) 30 
Berkeley Journal of Sociology 95, 101–102: ‘[The constitutional state] expects that its citizens will recognize 
the rule of law not out of fear of punishment, but rather of their own free will. Fidelity to the law should be 
derived from a reasoned and thus voluntary recognition of that normative claim to justice that every 
constitutional order raises.’ 
232 Weber (327) makes precisely this point (though he uses the term ‘legitimacy’ for our notion of ‘de facto 
authority’) when he states: ‘What is important is the fact that in a given case the particular claim to legitimacy 
is to a significant degree and according to its type treated as “valid”; that this fact confirms the position of 
the persons claiming authority and that it helps to determine the choice of means of its exercise.’ 
233 Bertrand de Jouvenel, Sovereignty: An Inquiry into the Political Good. (Cambridge University Press 1957) 33: 
‘Authority is the faculty of inducing assent. To follow an authority is a voluntary act. Authority ends where 
voluntary assent ends. There is in every state a margin of obedience which is won by the use of force or the 
threat of force: it is this margin which breaches liberty and demonstrates the failure of authority.’ (Quoted 
by Winch 231.) 
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voluntarily and with the least possible amount of coercion. But the claim does not always 

succeed, and oppressive governments typically issue commands which have de jure 

authority under the legal system they have established, but do not have de facto authority, 

since subjects do not follow the rules, at least not voluntarily.234 The rule of law can 

therefore be analyzed as the reunion, within the same rule system, of de jure and de facto 

authority. This means that rules issued by the system, and which by definition have de jure 

authority, must, by and large, be followed because people feel that they are bound by the 

rules. This means as well that those who are de jure in a position of authority (i.e., they play 

some official part in the legal system), must have or strive to have, de facto authority.  

To sum up, authority requires that the people subject to a legal rule be convinced 

that following it is what they ought to do, even – to some extent – if they believe that the 

rule is wrong on substance. For example, after a trial, the losing party will conform to the 

judgment even if they disagree with its outcome, because they regard the de jure authority 

of the judgment also as de facto authority, and they accept as rightful the legal system’s claim 

that they should act as indicated in the judgments of courts. As we will see below, Raz has 

a more rational approach to authority, which he characterizes as ‘the capacity to make one 

change their reasons for action’, namely, make one believe that what they are directed to 

do is what they ought to do from a rational-logical perspective. In any event, authority can 

be described as this ability to let others trust that you are showing them the right course to 

pursue in a particular context.235 

Acceptance of a legal system’s claim to authority does however not imply that it is 

given once and for all, and that authority cannot accommodate disagreement or 

opposition. On the contrary, no one denies that even the most authoritative and best 

                                                 
234 Weber (ibid 326) in this regard warns against the conflation of authority with an empirical observation 
that people obey the law: ‘Loyalty may be hypocritically stimulated by individuals of by whole groups on 
purely opportunistic groups, or carried out in practice for reasons of practical self-interest. Or people may 
submit from individual weakness and helplessness because there is no other alternative.’ 
235 Winch 239. See also above, n 219. 
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functioning legal systems cannot dispense with a set of coercive mechanisms to force 

objectors into the paths they trace. Yet, the core of authority that a legal system must enjoy 

may not practically result in crushing any disagreement by force, under cover of law 

enforcement. In the words of Hart: 

if a system of rules is to be imposed by force on any, there must be a sufficient 
number who accept it voluntarily. Without their voluntary co-operation, thus 
creating authority, the coercive power of law and government cannot be established. 
But coercive power, thus established on its basis of authority, may be used in two 
principal ways. It may be exerted only against malefactors who, though they are 
afforded the protection of the rules, yet selfishly break them. On the other hand, 
it may be used to subdue and maintain, in a position of permanent inferiority, a 
subject group whose size, relatively to the master group, may be large or small, 
depending on the means of coercion, solidarity, and discipline available to the 
latter, and the helplessness or inability to organize of the former. For those thus 
oppressed there may be nothing in the system to command their loyalty but only 
things to fear. They are its victims, not its beneficiaries.236 

The hallmark of a legal system tending toward the rule of law ideal is therefore its 

striving to attain the highest possible level of authority, by listening and adapting to 

contradiction, and not crushing it blindly for the benefit of a status quo that only benefits 

part of society. The question is, how can such a dynamic and self-reflective approach to 

authority be built into the legal system? In the next section we argue that this primarily 

concerns the criteria which a legal system uses to ‘validate’ legal rules. 

II.2.3 Validity as determinative of the law’s authority 

Anarchism questions the very possibility that the legal system could ever have de facto 

authority. It rejects the idea that a social ordering system may ever be able to issue all sorts 

of rules and commands pre-empting people’s own evaluations of the best course of action 

in all applicable circumstances, while at the same time not being oppressive. This is the so-

called paradox of authority and autonomy, which Robert Wolff most famously 

                                                 
236 Hart, The Concept of Law 201. 
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articulated.237 If men are autonomous, that is to say, if one by essence takes ‘oneself as the 

ultimate authority on moral questions’,238 then how can one logically accept to always 

surrender one’s judgment to the law’s prescripts, even when they morally disagree? One of 

the major challenges of legal philosophy is to explain how the law can be authoritative and 

bind, while at the same time preserving men’s autonomy, that is, also their dignity. In other 

words: ‘how can the law not be oppressive?’ This necessitates an inquiry into the sources 

of legal authority, and this in turn requires looking into another concept, that of validity. 

This should actually come as no surprise, as the rule of law is a concept used to evaluate 

and criticize legal systems. The rule of law cannot be conceived in the absence of law, and 

validity, as everyone knows, is determinative of the status of rules as law or not. As will be 

demonstrated below, validity is not a neutral term. Rather, it is determinative of the 

‘essential qualities’ of legal rules, hence sharing an intimate relationship with the rule of 

law.239  

II.2.3.1 Definition of legal validity and the shaping of legal systems 

In reference to rule systems, and particularly legal systems, validity is commonly defined as 

a ‘principle of membership’, which determines whether a rule belongs to the system, 

                                                 
237 See Robert Paul Wolff, In Defense of Anarchism (University of California Press 1970) 18: ‘The defining mark 
of the state is authority, the right to rule. The primary obligation of man is autonomy, the refusal to be ruled. 
It would seem, then, that there can be no resolution of the conflict between the autonomy of the individual 
and the putative authority of the state. Insofar as a man fulfills his obligation to make himself the author of 
his decisions, he will resist the state’s claim to have authority over him. That is to say, he will deny that he 
has a duty to obey the laws of the state simply because they are the laws. In that sense, it would seem that anarchism 
is the only political doctrine consistent with the virtue of autonomy.’ 
238 Shapiro, ‘Authority’ 389, emphasis in original. 
239 See Finnis, Natural Law and Natural Rights 268 ff., where the author considers the notions of validity and 
rule of law side by side. 
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according to that system’s own membership conditions.240 Validity is thus the state that a 

rule is in when it meets all the criteria required to be a member of a rule system, i.e. a rule 

is ‘legal’ when it is validated according to the criteria which condition a rule’s status as ‘law’ 

in a particular legal system.241 Validity as membership is therefore also a condition of the 

existence of a legal rule in a given legal system: validation mechanisms allow or deny the 

existence and operation of a rule or command as a legal rule in a given legal system.242 The 

consequence is that in society, legal rules are shaped and their existence is ultimately 

decided by the legal system’s validity criteria or validity ‘tests’.243 Such tests may be very 

diverse and for instance, in the highly formalized Western legal systems with which we are 

most familiar, they concern such elements as the institutional source of the norm (e.g. was 

the rule issued by a law-making institution?), the competence of that institution (e.g. does 

the rule match the attributions of the said institution?), the process through which it came 

about (e.g. was the rule voted at the appropriate majority? was it then translated in all 

official languages and published in the State gazette?), its compliance with a hierarchically 

superior norm (e.g. does the decree comply with the law it implements?), or more.244 We 

will see below (section II.2.3.3) that validity criteria can be less clear-cut. In Common Law 

legal systems, for example, a new legal rule may be validated in the ratio decidendi of a judicial 

decision, where it is then difficult to disentangle the expression of the general rule and the 

                                                 
240 Christie, Law, Norms, and Authority 11, making the distinction that a rule cannot be true or false, but 
statements about the validity of a rule can be true or false. So according to Kelsen (Pure Theory of Law 
[University of California Press 1978] 10)., the statement ‘this behavior ought to be adopted’ is true when the 

rule that prescribes that behavior it is valid. See also Raz, The Concept of a Legal System : An Introduction to the 
Theory of Legal System 2, stating that all ‘law’ necessarily belongs to a legal system, and therefore the conditions 
of truth of such statements are determined by the system itself.  
241 Hart, The Concept of Law 109. 
242 Kelsen, Pure Theory of Law 10: ‘By the word “ validity” we designate the specific existence of a norm. […] 
If we describe the specific existence of a norm as “validity,” we express by this the special manner in which 
the norm – in contradistinction to a natural fact – is existent.’ See further, Ibid 73 ff: Kelsen further explores 
the fact that statements of legal science about the law can be true or false. But a rule, an ought statement (a 
norm), cannot itself be true or false, because true or false refers to something that is (a fact), and whether 
the statement is an accurate or inaccurate reflection of that is-thing. 
243 On the various validity tests, see Robert Summers, ‘Towards a Better Theory of Legal Validity’ (1985) 16 
Rechtstheorie 65. 
244 See Csaba Varga, ‘Validity’ (2000) 41 Acta Juridica Hungarica 155, 156. 
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particular solution to the problem at hand. In public international law, the validation of a 

custom happens when state practice is matched by opinio juris,245 and therefore knowing a 

rule and whether it exists often gives rise to heated contestation.246 

To sum up, we may describe legal systems, at least in their law-creating function, 

as validation machines:247 their operation results in the issuance of legal rules and 

commands, and such operation happens through a process of adoption resting from a 

validation process made up of a series of ‘tests’ pertaining to, for instance, the questions 

of competence, process, form or hierarchy described above. In the Western tradition of 

the Rechtstaat or État de droit, where the legal system is thought to correspond to the 

hierarchical, constitutional and bureaucratic State,248 validation tends to be considered as a 

given mechanical and technical process and is very seldom contested as such: a parliament 

enacts a statute at a certain majority, a government adopts a decree implementing a certain 

statue, a mayor appoints the head of the local police force, a zoning commission modifies 

the use of a plot of land, a court issues an injunction on an individual, a police agent tickets 

a bad driver, etc. All these rules and commands are claimed to be binding and to have 

authority on the sole face of their validity. 

Therefore, legal validity is this quality of a brute fact (a command, a rule) which 

transforms it into law249 within the frame of reference of the legal system in question, and 

which results in a claim to authority. In the following sections, we will examine why 

                                                 
245 United Nations, Statute of the International Court of Justice, 18 April 1946, Art. 38, 1 (b). 
246 See e.g. International Court of Justice (ICJ), North Sea Continental Shelf Cases (Federal Republic of Germany v. 
Denmark; Federal Republic of Germany v. Netherlands), 20 February 1969, I.C.J. Reports 1969, p.3, paras. 60–82. 
247 The ‘validation machine’ is given structure, held together and powered by ‘chains of validity’, through 
which the power to make law is validly devolved by a higher body to an inferior body, the question being 
that of the ‘ultimate source of validity’, which gives validity to all inferior norms without having a norm above 

it. See Raz, The Concept of a Legal System : An Introduction to the Theory of Legal System 98–100.. 
248 Danilo Zolo, ‘The Rule of Law: A Critical Reappraisal’ in Pietro Costa and Danilo Zolo (eds), The Rule of 
Law History, Theory and Criticism, vols 3-72 (Springer Netherlands 2007) 13. 
249 Ost and van de Kerchove 309. 
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validation presupposes a claim to authority and why validity in a legal system tending 

towards the rule of law must ipso facto justify that claim. 

II.2.3.2 Validity as justification: The translation of validity into authority 

As indicated, the adoption/validation process entails that a particular rule, as the logical 

consequence of its membership in the system, receives de jure authority under the particular 

system. The validation of a rule and the concomitant conferral of de jure authority is a 

performative utterance which in fact corresponds to a ‘claim’ to de facto authority. The 

system asks from subjects that the de jure authority so conferred to a legal rule be recognized 

as de facto authority, i.e. that subjects willfully defer to the rule and give up action based on 

their own determination of what should be done, or abstain from following contrary 

directives emanating from non-legal systems (see above, section II.2.1). This claim to 

authority is one of the definitional features of law, whereas the fact of actually having 

authority is not (see above, section II.2.2).250 Raz has further demonstrated in his seminal 

The concept of a legal system that ‘law’ was best analyzed in terms of a system of norms, and 

therefore the law claims authority as a system, and not simply for all its rules taken 

individually.251 Namely, the operation of the system should result in legal rules having 

authority for the very fact that they belong to the legal system.252  

The claim to authority for all rules validated by legal systems is however not always 

operative: why would autonomous persons necessarily defer to such a claim?253 Therefore, 

whereas validity determines whether a rule belongs to a legal system and has de jure 

authority, it is not conclusive as to whether or not the rule will also be experienced by subjects 

                                                 
250 Raz, ‘Authority, Law and Morality.’  
251 Raz, ‘The Claims of Law.’ 
252 See also Weber (Economy and Society 954), who makes a similar argument in respect of persons empowered 
to make commands by the legal system. The system demands obedience to any command issued by such 
persons for the simple fact of this empowerment. 
253 See George Christie, ‘The Notion of Validity in Modern Jurisprudence’ (1964) 48 Minnesota Law Review 
1049, 1057–1058. 
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as having de facto authority.254 As Ost and van de Kerchove rightly underline, ‘[i]l n’y a pas 

de lien définitionnel […] entre validité et obligatoriété de la règle, encore moins entre 

validité et devoir “intrinsèque” d’obéissance […].’255 When a legal rule or command is acted 

upon, it may either be of the people’s own volition (the claim to authority ‘succeeds’ and 

the rule or command has de facto authority), or because there are external factors forcing 

people to follow the rule or command (the claim is denied but is nonetheless enforced).256 

The first situation, if systematically observed, would correspond to the rule of law in the 

sense that people are not oppressed by the operation of the legal system since they assent 

to its claim that legal rules should be obeyed (the de jure authority of rules is confirmed de 

facto). The second situation, when observed in a significant proportion of cases, would be 

the opposite: people’s actions under the law are generally the result of their being 

constrained by an external force (the de jure authority of the rule only produces effects 

because of coercion). In the first situation, the law is recognized as having authority, and 

this authority warrants obedience by subjects, whereas in the second situation, the external 

factor is what truly makes the law obeyed. A practical example might be that of colonial 

Africa. In some colonial territories of the early 20th century, the colonial power had created 

a special legal system, largely detached from that of the metropolis. The described legal 

systems were crowned by a constitution, were run a government flanked with consultative 

representation bodies, equipped with an administrative network, and were promulgating a 

great number of rules to administer – the word ‘exploit’ is carefully avoided – the colony, 

e.g. by empowering notables of the colonized population for a number of tasks, or by 

regulating employment relations between landowners and local workers. Yet personal 

freedom was inexistent, police powers of the army were exorbitant, there was no separation 

                                                 
254 Although, as we will see below (section II.3.4) a more or less strong presumption exists in this regard. 
255 Ost and van de Kerchove 313. Translation by the author: ‘there is no definitional link between validity 
and bindingness of a rule, and even less between validity and an “intrinsic” duty of obedience.’ 
256 There is probably always a degree of both, but we chose to simplify for the purposes of demonstration. 
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of powers, discrimination between colonizers and colonized – and among the latter – was 

the norm, so that the legal system, depicted as a civilizing instrument, was in fact entirely 

built to subdue the local population and serve the interests of the metropolis.257 Rules 

validly adopted by the colonial legal system were de jure authoritative, but were they 

authoritative de facto? Did the colonized population accept those rules as ‘ought statements’, 

as being good reasons for action from a normative perspective? Did they recognize that 

the claims to obedience made by the legal system regarding all the rules described above 

were rightful claims? The obvious answer is no, and this is the prime reason why we can 

affirm that the colonies were not governed according to the rule of law. This does not 

detract from the fact that, formally speaking, many African colonies had at that time an 

effective legal system (meaning that its rules were generally followed by the prescribed 

behavior in people, see discussion in the next paragraph). The de facto authority of the legal 

system in operation in a given social order is however the main determinant of whether 

the rule of law is present in the said social order: these legal systems could have been 

equipped with all of the formal or substantive rule of law guarantees studied in chapter II, 

if colonized subjects were not ready to recognize the authority of the legal system set up 

for them by the colonial power, they would still not have lived in a rule of law.  

But what determines whether a legal system is or is not recognized as bestowing de 

facto authority to its rules and commands? In this connection, one should first clarify that 

validity and authority are also different from the notion of effectiveness, which, for now, we 

define as the fact that a command or a rule produces the effects it is meant to produce (for 

                                                 
257 For an overview of the Spanish colonial regime in Guinea, with many examples from other colonies, see 
Carlos Petit, ‘The Colonial Model of the Rule of Law in Africa: The Example of Guinea’ in Pietro Costa and 
Danilo Zolo (eds), The Rule of Law History, Theory and Criticism (Springer 2007). The author argues in conclusion 
that the design of colonial legal systems of this type was proof that the colonial States also did not comply 
with the rule of law, and that it is not surprising that, as colonial states were transitioning towards legal 
systems more akin to the rule of law ideal (with democracy, fundamental rights, etc.), the colonial era was 
drawing to an end (Ibid 497–498.) 



Hachez – Normative benchmarks for a global rule of law  II.2.3 

 
 

72 
 

a detailed discussion, see below, section II.3.3.2).258 Whereas a legally valid command is 

expected to be effective in the corresponding social order (e.g. people give money to the 

tax administration because the law provides so),259 invalid commands in a legal sense can 

also be effective (e.g. people give money to a robber because they are held at gunpoint).260 

Also, valid rules, and even authoritative legal rules, are not always effective, as legal subjects 

may breach a rule despite the fact that they fully recognize it as valid, and even despite the 

fact that they also recognize that the rule is authoritative, that is, they recognize that they 

ought to behave as the rule says.261 To take a famous example: everyone jaywalks at times, 

though everyone also generally understands and accepts that this should be forbidden.262 

In short, effectiveness does not necessarily have a causal relation with validity or authority 

(though, ideally, such relationship should factually exist most of the time in a given legal 

system). In the example of colonial Africa, the fact that colonial legal rules were effective 

(notably because violently enforced by the officials representing the colonial minority) was 

in no way a proof that it was authoritative. Effectiveness is however a crucial concept for 

any reflection on the rule of law, as it directly addresses the question of whether a social 

order is actually ‘governed’ by rules claiming the right to govern, and so it speaks to the 

                                                 
258 Let us note that effectiveness is always a matter of degree, as first, it is quite rare that one can spell out 
precisely all the effects that a rule intends to have, and second, it is always difficult to determine precisely 
whether the rule was actually the cause of a certain behaviour, even if it is in line with it (see Christie, Law, 
Norms, and Authority 15.) 
259 Kelsen, Pure Theory of Law 10–11: ‘Since the validity of a norm is an ought and not an is, it is necessary to 
distinguish the validity of a norm from its effectiveness. Effectiveness is an “is-fact” – the fact that the norm 
is actually applied and obeyed, the fact that people actually behave according to the norm. To say that a norm 
is “valid”, however, means something else than that it is actually applied and obeyed; it means that it ought to 
be obeyed and applied, although it is true that there may be some connection between validity and 
effectiveness. A general legal norm is regarded as valid only if the human behavior that is regulated by it 
actually conforms with it, at least to some degree. A norm that is not obeyed by anybody anywhere, in other 
words a norm that is not effective at least to some degree, is not regarded as a valid legal norm. A minimum 
of effectiveness is a condition of validity. “Validity” of a legal norm presupposes, however, that it is possible 
to behave in a way contrary to it: a norm that were to prescribe that something ought to be done of which 
everyone knows beforehand that it must happen necessarily according to the laws of nature always and 
everywhere would be as senseless as a norm which were to prescribe that something ought to be done of 
which one knows beforehand that it is impossible according to the laws of nature.’  
260 See Christie, Law, Norms, and Authority 11–18. 
261 Ibid 17. 
262 Stephen Perry, ‘Hart on Social Rules and the Foundations of Law: Liberating the Internal Point of View’ 
(2006) 75 Fordham Law Review 1171, 1182–1183. 
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empirical dimension of the rule of law that a social order is effectively governed by rules 

(element of ‘rule’, see above, section II.2.1). 

Validity, effectiveness and authority, as shall be explained below, interlink in several 

ways within the notion of rule of law. To be sure: the rule of law ideal is pictured as a 

society is governed by valid laws which are effective (rule by law) because they have authority 

(rule of the law). It thus becomes clear that neither validity, nor effectiveness or de jure 

authority can be single-handedly pointed at to conclusively demonstrate the existence of 

the rule of law in a particular context. However, the simultaneous existence of these 

characteristics in the legal system, and the relations between them, must be examined in 

order to make that determination. The goal of this chapter is to uncover what the relations 

between all these factors should be for the rule of law to emerge. 

Let us now come back to the question of what determines whether a legal system 

is or is not recognized as bestowing de facto authority to its rules and commands. As 

indicated, a determination that a rule is valid in a given legal system is no proof that such 

rule has de facto authority. It is only proof that the rule has de jure authority and claims de 

facto authority. From the way subjects respond to the claim will depend whether or not the 

rule receives de facto authority. In this section we argue that validity is central in the kind of 

response which will be given to the claim. More in particular, the path to validity in a legal 

system (i.e. the various tests and criteria that a legal system adopts as its validation practices) 

determines to a large extent the subjects’ response to the claim to authority made by law. 

In order to see this ‘causal’ relationship, one must take a broader view of the notion of 

legal validity and see it not only as a systemic principle of membership of legal systems, 

but also as a principle of justification of legal systems, i.e. validity criteria used by a legal 

system by the same token act as justificatory reasons for the law’s authority.263 This thesis 

                                                 
263 Jan Torpman and Fredrik Jörgensen, ‘Legal Effectiveness : Theoretical Developments Concerning Legal 
Transplants’ (2005) 91 Archiv für Rechts- und Socialphilosophie 515, 524.: ‘We assume that norms are 
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will in this regard argue that validity and especially how validity comes about are the 

elements on which legal subjects ultimately rely to determine whether or not they are 

willing to accept the law’s claim. 

Several elements intuitively support this argument: as indicated above, validity 

criteria determine the existence and shape of legal rules. Would those validity criteria be 

different, the rules would have a different ‘pedigree’ (to use Dworkin’s term), and the 

reception of the claim would arguably differ as well. A good example is given by Dicey’s 

views on the rule of law, discussed above (see section II.1.3.1.3). Dicey makes a passionate 

and rather parochial claim that the English constitutional system based on judge-made law 

incrementally building a constitutional core of rights is a more faithful expression of the 

rule of law than the legislative acts of continental constitutional counterparts – Dicey in 

this regard takes a particular interest in the Constitution of Belgium.264 If we trust Dicey, 

his English contemporaries would more readily accept the claim to authority of the 

common law than the claim of a law which would be validated following a continental 

legislative process. Dicey makes this argument in a detailed critique of French droit 

administratif,265 and readily concedes that droit adminisitratif seems to suit the French better, 

as well as the citizens of many other continental European countries where the French 

model has been copied.266 

However, admittedly, the acceptance or rejection of the law’s claim to authority by 

the subjects is a very mysterious phenomenon. Weber has rightly argued that following the 

law sometimes has to do with other reasons than the law’s authoritativeness as a guide of 

                                                 
expectations which earn their particular meaning, their normativity, in the processes that establish them as 
legally binding (legalität durch Verfahren)’ 
264 Dicey 120. The argument is that the English constitution and the rights it recognizes cannot be suspended, 
whereas the Belgian legislative text can. 
265 Ibid 249: ‘[The study of droit administratif] shows us […] the inherent danger of its not becoming in 
strictness law at all, but remaining, from its close connection with the executive, a form of arbitrary power 
above or even opposed to the regular law of the land.’ 
266 Ibid 214. 
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conduct. Obedience with the law may for instance mostly be a matter of habit.267 In other 

cases, obedience with the law can result from considerations of opportunity (‘following 

legal commands is good for me in any event, because for example it will keep me out of 

trouble or save me the pain of judging for myself what the right course is’), with 

consideration of justice (‘breaking the law, even if I have a good reason to do so, would 

result in an unjust situation because people expect me to follow the law and base their 

conduct on this assumption’), or with other considerations.268 However, for the legal 

system to maintain itself and achieve its intended purposes without excessive recourse to 

institutionalized violence, a high degree of authority is necessary,269 and that authority is 

recognized to legal rules according to the subjects’ reception of the rules as they were 

validated by the system.270 

To illustrate this justificatory role that validation/validity plays in regard of 

authority, it may be useful to point to the very close link that Raz establishes between the 

validity of legal norms and what he calls their ‘identity’: what differentiates one legal system 

from another (i.e. what defines a legal system’s identity) is precisely its validation 

mechanisms, its validity criteria.271 This is true of two contemporary legal systems in 

different countries, or of two legal systems which were in operation at different periods in 

the same country. Related to this, it is worth referring to authority in a slightly different 

context: some persons have authority because they are said to be authorities in certain 

domains. They have built a number of personal qualities such that their opinion is in itself 

a reason for the listener to act accordingly. For example, a university professor may become 

an authority in a certain field because he or she has demonstrated great expertise, as 

                                                 
267 Weber, Economy and Society 31. See also Austin, The Province of Jurisprudence Determined 199. 
268 For other examples given by Weber, see above, n 234. 
269 Shapiro, ‘Authority’ 497–498. 
270 See an interesting study, along these lines, of why legal transplants generally fail: Torpman and Jörgensen. 
271 See Joseph Raz, ‘The Identity of Legal Systems’ in Joseph Raz (ed), The authority of law : essays on law and 
morality (Clarendon Press 1979) 79: ‘The identity of the system is found in the criterion or set of criteria that 
determines which laws are part of the system and which are not.’ 
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evidenced by numerous publications and an appointment in a prestigious institution. On 

content, the professor may be wrong, but his or her stature as an authority in the field will 

give people a reason to act in accordance with his or her pronouncements. Now, this 

deference to those persons’ authority naturally depends on their identity: their opinions are 

followed because of the sum of relevant qualities which makes them who they are. The 

standing of another professor with less impressive credentials will not look like such a 

good reason to follow his or her advice. Analogically, if validation mechanisms/validity 

criteria are such that they decisively define the ‘identity’ of the legal system by determining 

the pedigree of legal rules, those validity criteria should bear heavily as well on whether or 

not the legal system and its rules will be regarded as worthy of being followed for what 

they are (namely, regarded as having authority). The authority-infused identity of the legal 

system spares subjects the burden of examining every rule individually to decide whether 

they should follow it, and requires only a minimum amount of coercion on the part of the 

system itself. 

To conclude, let us recapitulate the construction of validity as a justification of 

authority in more formal terms through the following argumentative sequence.  

We have identified the following premises: 

1. All legal systems claim authority for their member rules; 

2. A legal rule has authority if its claim to authority is widely accepted as true by the 

legal system’s subjects; 

3. A rule’s claim to authority is generally accepted as true by reference to that rule’s 

essential qualities; 

4. The essential qualities of a legal rule correspond to the validity criteria applied by 

the legal system. 

From these premises, we can draw the following sequence of conclusions: 
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1. Validity criteria condition the acceptance or rejection of the rule’s claim to 

authority, therefore: 

2. The authority of law depends on its validity criteria, therefore: 

3. Validity either justifies authority or provides reasons to deny it.  

This view of validity as justification for the law’s authority allows as well to view 

validity in a new light. Whereas validity is often shortsightedly pictured as a mechanical 

criterion of membership in a system of rules (see above, section II.2.3.1), validity as 

justification in turn re-connects the legal use of the term ‘validity’ to its original lay meaning: 

that of being ‘in good shape’ or ‘fit for purpose’.272 If a demonstration as to a rule’s validity 

in a legal system ipso facto justifies its claim to de facto authority, then the rule may be said to 

be ‘valid’ also in the literal sense of ‘fit for purpose’: the rule/speech act succeeds and 

subjects are willing to align their behavior with it on the sole face of its being uttered.273 

On the contrary, if the successful demonstration of the law’s validity fails as a justification 

of the law’s claim to authority (i.e. the rule is not acted upon, or is only acted upon because 

of coercion), the rule will not be truly ‘valid’ but rather ‘lame’ with regard to its purpose: it 

will not be anything but a failed speech act, and will not be able to, on its face, provide 

subjects with a reason to alter their behavior. Therefore, for a legal system to have 

authority, statements of validity as membership and statements of validity as justification 

must both be true simultaneously. 

                                                 
272 Ost and van de Kerchove 314. 
273 Ibid 312: ‘on s’accordera pour reconnaître que le style juridique se caractérise par la performativité bien 
plus souvent que par la simple impérativité. […] Par cette force constitutive, le verbe juridique fait advenir 
les réalités qu’il énonce – à condition bien entendu que les conditions de réussite de ces ‘actes de paroles’ 
soient réunies (ce qui nous ramène à la question des critères de validité).’ (Translation by the author: ‘we shall 
agree to recognize that the legal style is characterized by performativity more often than simply by 
imperativeness. […] Through this constitutive force, the legal verb makes the realities which it enunciates 
happen – on the condition of course that the conditions of success of this ‘speech act’ be met (which brings 
us to the question of the criteria of validity).) Therefore, laws are speech acts as they are claims to authority. 
This claim, this speech act, can succeed or fail, and success or failure is a matter of validity in large part. 



Hachez – Normative benchmarks for a global rule of law  II.2.3 

 
 

78 
 

This view of validity as justification also connects easily to the argument this thesis 

is trying to make about the rule of law. Let us consider a validity test framed as follows: ‘a 

legal rule is whatever the tyrant says.’ Although such a test is and has been at play in 

numerous legal systems, it is perhaps unlikely to produce rules which subjects will think 

justified to apply and follow for the sole reason that they were validated under that kind of 

test. In those systems, save the unlikely situation in which the people rationally, consciously 

and unconditionally trust and respect the tyrant,274 if legally valid rules are followed, it will 

most likely be because they are be backed by threats of sanction or obscurantist rhetoric. 

This corresponds to a situation of oppression. In the opposite situation in which the claim 

to authority of the tyrant’s legal system is rejected, and the tyrant fails to enforce his own 

legal rules, a situation of legal and power vacuum would emerge, allowing the strong to 

subdue the weak again. This is also a situation of oppression. Therefore, the governance 

of society through a legal system applying validity criteria which justify its claim to authority 

is the only way to curtail oppression and achieve the rule of law ideal.275 In the following 

sections, we will investigate which validity criteria, which validation mechanisms can or 

cannot reasonably justify the law’s claim to authority.  

                                                 
274 See Weber’s conception of ‘charismatic’ authority, which rests on ‘a certain quality of an individual 
personality by virtue of which he is considered extraordinary and treated as endowed with supernatural. 
superhuman, or at least specifically exceptional powers or qualities. These are such as are not accessible to 
the ordinary person but are regarded as of divine origin or as exemplary, and on the basis of them the 
individual concerned is treated as a “leader.” […] It is recognition on the part of those subject to authority 
which is decisive for the validity of charisma.’ (Economy and Society 240–241) Such recognition of charismatic, 
as can be seen, is unlikely to rest on a rational and freely given recognition, and indeed, Weber further states 
that charisma-based ‘domination’ is a ‘basically authoritarian principle’ (ibid 266). 
275 I will come back lengthily on this below, but let me note from the outset that, evidently, no system of law 
has achieved such level of authoritativeness that obedience is absolute, and harmony perfect. Disagreement, 
to the extent that it is not overwhelming and systematically repressed is not necessarily a sign that a legal 
system is malfunctioning. Ost vdk : link with communist and totalitarian regimes, which confuse the ideal 
and the reality. In some situations, it may also be admitted by the law itself not to follow it, or it may be 
considered wholesome to challenge the law when it is deemed unfit to respond to a problem or demand. 
The contrary would be to engage in ‘rule worship’. See Shapiro oxford handbook 409. 
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II.2.3.3 Different conceptions of validity and whether they justify authority 

The above subsection has shown that, in order for a legal system to actually be granted the 

authority it claims to have, it is necessary that its validation mechanisms and validity criteria 

be crafted so as to justify such claim in the eyes of legal subjects. In other words, all rules 

validated by the legal system should aim to become successful speech acts. Failing this, the 

legal system will probably have to rely on coercion to ensure obedience, with the risk of 

slowly drifting towards pure oppression through rules,276 or towards a regime overthrow 

and the oppression-prone legal vacuum which would ensue. This approach to validity as 

justification, though it explains abstractly why a legal system may become authoritative by 

uncovering the justificatory link between validity criteria and the claim to authority, does 

not shed light on what actual set of validity criteria does justify authority in practice. In 

other words, what validation practices will transform de jure authority into de facto authority? 

This thesis’ argument is that if we can answer those questions, we will have made great 

progress towards discovering the parameters which lead a legal system closer to the rule of 

law ideal. 

Legal theorists have long grappled with representations of legal systems and thus, 

naturally, with the notion of validity. Accordingly, since validity is the quality of a rule 

which transforms it into law, legal scholars have offered various theories concerning the 

requirements which such transformation presupposes. This section will review the 

different theories that have been offered as to what proper validity criteria should be, and 

assess their potential for justifying a legal system’s claim to authority and thereby realizing 

the rule of law ideal. The three theories surveyed are jusnaturalism, realism and 

positivism.277 As we go through the examination, it is important to keep in mind that the 

                                                 
276 What Dyzenhays called ‘wicked’ legal regimes, see David Dyzenhaus, ‘Why Positivism Is Authoritarian’ 
(1992) 37 American Journal of Jurisprudence1 83, 84. 
277 These three currents of legal theory are ‘leading’ concerning the question of legal validity by Ost and van 
de Kerchove 324 and 372. 
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conceptions of validity discussed are not simply abstract theories, but can also be put into 

practice to shape legal systems. The objective of this section is to show that the functioning 

of a legal system according to one or the other validity paradigm278 has concrete 

consequences for the law’s authority, and thus the realization of the rule of law ideal. 

II.2.3.3.1 Jusnaturalism 

Jusnaturalism maintains that what distinguishes fact from law is the content of the rule or 

command: some contents bestow legal validity to a rule, the others do not. For a ‘legal’ 

system to exist (as opposed to another kind of rule system) validity criteria must comprise 

a test of compliance with substantive, moral values, which are usually designated under the 

banner ‘natural law’ (as the name indicates). Natural law supposedly embodies immanent 

normative principles which do not vary across time and space. A rule which does not 

comply with those principles is not a legal rule and can collapse into a ‘perversion of law’ 

if it nonetheless claims the same authority as the law.279 This does not mean that 

jusnaturalists necessarily hold that morality is the only criterion of validity, and that they 

cannot also envision validity criteria of another sort (form, competence, etc.) alongside 

moral content. So the jusnaturalists’ law is not a mere copy of higher principles, but must 

comply with these principles if it is to be fully valid.280 Of course, the major question that 

is put to jusnaturalists is ‘what are those supreme principles ascribing validity to legal rules?’ 

The determination of the content of natural law has been very debated and has been argued 

                                                 
278 Although, as will appear in the demonstration, several paradigms are often intertwined in practice. 
279 Thomas Aquinas, Treatise On Law (Summa Theologica Questions 90 97) (Stanley Perry ed, Gateway 1970) 
Question 95, Article 2, Objection 4, p. 78: ‘As Augustine says (De Lib. Arb. i, 5) “that which is not just seems 
to be no law at all”: wherefore the force of a law depends on the extent of its justice. Now in human affairs 
a thing is said to be just, from being right, according to the rule of reason. But the first rule of reason is the 
law of nature, as is clear from what has been stated above (91, 2, ad 2). Consequently every human law has 
just so much of the nature of law, as it is derived from the law of nature. But if in any point it deflects from 
the law of nature, it is no longer a law but a perversion of law.’ 
280 See Finnis, Natural Law and Natural Rights 26, criticizing Raz who argues that jusnaturalists do not have a 
proper concept of validity since it is entirely encapsulated in higher principles. 
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to correspond to divine principles (either described as ‘God’s Will’281 or as a rational 

explication thereof282), or more recently to basic principles of justice and morals.283 

Therefore, ‘unjust law’ is an oxymoron since rules contradicting the higher principles of 

justice may not be considered fully valid. 

It is also made explicit and easy to understand that the authoritativeness of the law 

derives from such moral principles. Their normativity (their character as ‘oughtness’) 

imposes itself ‘naturally’ to all since the natural principles ascribing validity to legal rules 

are immanent.284 The claim to authority is thereby automatically justified, since the moral 

principles on which it rests are the exact embodiment of what is to be done.285 The 

authority of legal rules drawing their validity from natural law systems cannot therefore be 

challenged since it rests on undeniable truths.  

A logical argument in favor of making legal validity rest on higher principles is that 

propounded by David Hume: an ought cannot derive from an is.286 In other words, the law 

could not justify its normative status (its status as an order of ‘ought’) based on mere facts. 

For example, facts such as custom (i.e. ‘we have always done things this way’) or the 

                                                 
281 See Anton-Hermann Chroust, ‘The Philosophy of Law of St. Augustine’ (1944) 53 The Philosophical 
Review 195, 196. 
282 Aquinas Question 91, Article 3, Objections 2 and 3, p. 19. See also Hugo Grotius, De Jure Belli Ac Pacis 
(Francis Kelsey ed, Clarendon Press 1925) Vol. 2, Book 1, p. 38: ‘The law of nature [as] a dictate of right 
reason, which points out that an act, according as it is or is not in conformity with rational nature, has in it a 
quality of moral baseness or moral necessity; and that, in consequence, such an act is either forbidden or 
enjoyed by the author of nature, God.’ 
283 See e.g. Finnis, Natural Law and Natural Rights. 
284 See Ibid 23: ‘There is (i) a set of basic practical principles which indicate the basic forms of human 
flourishing as goods to be pursued and realized, and which are in one way or another used by everyone who 
considers what to do, however unsound his conclusions; and (ii) a set of basic methodological requirements 
of practical reasonableness (itself one of the basic forms of human flourishing) which distinguish sound from 
unsound practical thinking and which, when all brought to bear, provide the criteria for distinguishing 
between acts that (always or in particular circumstances) are reasonable-all-things-considered (and not merely 
relative-to-a-particular purpose) and acts that are unreasonable-all-things-considered, i.e. between ways of 
acting that are morally right or morally wrong – thus enabling one to formulate (iii) a set of general moral 
standards. 
285 This is actually the whole point of natural law jurisprudence: to give an account of law which is 
‘justificatory’ of it, not simply descriptive. See John Finnis, ‘Natural Law Theory: Its Past and Its Present.’ 
(2012) 57 American Journal of Jurisprudence 81, 98. 
286 David Hume, A Treatise on Human Nature (Lewis A Selby-Bigge ed, Clarendon Press 1888) Book 3, part I, 
section I, p. 469. 
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deliberations of an assembly cannot claim to ‘bind’ a person in and of themselves: a 

normative justification must also be provided for such bindingness.287 As such, rules in a 

true legal system would be ‘implementing’ the undisputable and pre-existing normative 

principles. On the contrary, any rule or command which would contradict such principles 

would be wicked and, by the same token, invalid as a legal norm. Coming back to the issue 

of authority, it is thought to be ‘natural’ that one would surrender their judgment to the 

prescripts of the natural (or godly) order of things, whereas it is not obvious why anyone 

should defer to the pronouncements of a ruler or to the deliberations of a legislative 

assembly. With moral standards acting as validity tests, the authority of legal rules and 

commands is indisputable, and does not require any process or mediation, except the 

process of discovering what the validating principles and their applications are. In other 

words, a man has no choice but to accept the law’s claim to authority when it derives from 

indisputable moral principles.288 

The arduous task of natural lawyers is therefore to discover what such higher 

principles might be, and how they act as validity tests in practice. Some authors defend the 

strongly moral and ‘just’ character of legal validity and actively search for ‘objective moral 

truths’289 or ‘God’s natural laws’290 which would imbue a normative system with legal status: 

compliance with those moral truths is always necessary – on top of other factual 

                                                 
287 John Finnis, ‘Natural Law: The Classical Tradition’ in Jules Coleman and Scott Shapiro (eds), The Oxford 
Handbook of Jurisprudence and Philosophy of Law (Oxford University Press 2002) 4. 
288 Ibid 1–2: ‘[In the phrase “natural law”], [t]hough it too has a range of meanings, “natural” can be used to 
signify that some of those criteria or standards are somehow normative prior to any human choices. On this 
conception, these prior standards are not the product of either individual or collective choosing or positing, 
and cannot be repealed, however much they may be violated, defied, or ignored. The idea is that 
acknowledging these standards in one’s deliberations is part of what it is to be reasonable – as much part of 
reasonableness as acknowledging basic natural realities (the world’s longevity, or time’s one-way flow, etc.), 
or the requirements of logics, or the aptness or inaptness of means to clear-cut ends (recipes of cakes, 
remedies for deflation, strategies for battle, circuitry for chips, etc.). Persons or cultures which fail to 
acknowledge these standards are in that respect unreasonable, even if in many respects rational […].’ 
289 Michael Moore, ‘Moral Reality’ (1982) 1982 Wisconsin Law Review 1061. 
290 Charles Taliaferro, ‘God’s Natural Laws’ in Robert George (ed), Natural Law, Liberalism, and Morality - 
Contemporary essays (Oxford University Press 1996). 
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requirements – to establishing a rule’s validity as law.291 Other authors are more nuanced. 

For example, the most prominent modern proponent of a jusnaturalist approach to law, 

John Finnis, argues that, while the simplistic proposition that ‘unjust laws are not law’ is a 

‘subordinate theorem’ for natural law theories, the latter’s prime concern is ‘to trace the 

ways in which sound laws, in all their positivity and mutability […], are to be derived (not, 

usually, deducted […]) from unchanging principles – principles that have their forces from 

their reasonableness, not from any originating act or circumstances.’292 So therefore, the 

idea of absolute substantive moral requirements conditioning the validity of all law is toned 

down, and a lack of moral value does not negate any validity to positively enacted law,293 

but nonetheless all truly ‘sound’ law must derive from ‘unchanging principles’ of 

‘reasonableness’. As a result, for Finnis, even though a rule would be ‘internally’ valid, if it 

were unjustly enacted (for example the official adopting it acts out of personal motives), 

said rule could not justify its claim to authority since legal systems only have authority 

insofar as they work ‘for the common good’. The law’s authority in Finnis’ sense is meant 

as ‘moral authority’ deriving from the pursuit of the common good, and such moral 

authority ideally should match the purported authority deriving from a rule’s formal source 

(corresponding to our notion of de jure authority).294  

These views have attracted many skeptical responses. The great merit of 

jusnaturalism is that it clearly identifies that the law’s claim to authority needs to be justified 

normatively. In natural law theories, true law exists in virtue of certain moral principles, 

                                                 
291 Michael Moore, ‘Law as a Functional Kind’ in Robert George (ed), Natural Law Theory - Contemporary Essays 
(Oxford University Press 1992) 198. 
292 Finnis, Natural Law and Natural Rights 351. 
293 Ibid 357: ‘it is not conducive to clear thought, or to any good practical purpose, to smudge the positivity 
of law by denying the legal obligatoriness in the legal or intra-systemic sense of a rule recently affirmed as legally 
valid and obligatory by the highest institution of the “legal system”.’ This leads Finnis to declare that what 
really differentiates natural law theory from positivism (see below, section II.2.3.3.3) is a debate ‘between 
acceptance and denial that there is knowledge of human good and evil and right and wrong.’ See Finnis, 
‘Natural Law Theory: Its Past and Its Present.’ 99. 
294 Finnis, Natural Law and Natural Rights 360. 
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and derives its authority from those principles (i.e., one must obey the law and surrender 

their moral judgment to it for the very reason that the moral principles at the basis of the 

law unequivocally represent what is ‘morally right’ and ‘what ought to be done’). Many in 

this regard doubt the existence of incontrovertible first principles or the possibility to 

objectively identify the common good.295 Consequently, if human beings are autonomous, 

and are the ultimate authority on moral dilemmas (see above, section II.2.3), then declaring 

that certain moral principles are an overriding source of authority is a negation of such 

autonomy. If one is unwilling to acknowledge that a godly, inescapable, or ‘objective’ truths 

exist or can reliably be exposed by human reason, they will in all likelihood reject the 

premise that moral validity criteria justify the law’s claim to authority, and will consider 

that the law is morally biased and oppressive.296 Religious minorities in theocratic states 

are, for instance, likely to find themselves in such situation.297 A non-oppressive legal 

system could therefore hardly be grounded on a substantive theory of legal validity so long 

as there are widespread doubts regarding the existence and content of universal morals.  

These doubts, needless to say, are likely to find much resonance in pluralist 

societies in which moral and religious opinions diverge greatly. The response of 

jusnaturalists was therefore to avoid affirming that any immoral rules can never be law, but 

rather to insist on the fact that the law, as a system, cannot be entirely wicked, and focus 

on certain moral qualities which the system must possess in that regard. For example, Lon 

Fuller’s list (see above, section II.1.3.1.2) represents what he calls the ‘internal morality of 

law’, namely not external principles that any rules have to abide by, but eight elements 

which are internal to legal systems and which make it moral. Fuller then calls this ‘the 

morality that makes law possible’ and argues that, ‘a total failure in any one of these 

                                                 
295 See above, n 121 and Richard Ned Lebow, ‘Ethics and Interests’ (2002) 96 American Society of 
International Law Proceedings 75, 82. 
296 Jeremy Waldron, ‘The Irrelevance of Moral Objectivity’ in Robert George (ed), Natural Law Theory - 
Contemporary Essays (Oxford University Press 1992) 177. 
297 See e.g. Eliz Sanasarian, Religious Minorities in Iran (Cambridge University Press 2000) 129–133. 
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directions does not simply result in a bad system of law; it results in something that is not 

properly called a legal system at all.’298 Hart then famously rebutted this view by arguing 

that these principles were not actually moral, but rather ‘good legal craftsmanship.’ At this 

rate, anything which is a principle for the correct exercise of an activity could be labeled 

the ‘internal morality’ of that activity.299 Hart therefore denies that Fuller’s theory provides 

any kind of moral justification to the law’s claim to authority. Likewise, as indicated above 

Finnis defends an evaluative function for natural law, according to which functioning legal 

systems which validate rules and claim authority for them, may still be debated as to 

whether those rules are truly binding and authoritative, using moral principles,300 and more 

precisely a ‘master principle of morality’.301 This constant confrontation of the internal test 

of validity with the external test of morals, as it is critical and evaluative of legal systems, 

may actually be conducive to making sure that the de jure authority internally conferred to 

rules by the legal system actually translates into de facto authority in society through a close 

linkage with morality considerations. The problem is that, for natural lawyers, including 

Finnis, the evaluation must always be in reference to fixed moral principles, ‘basic values’ 

which are supposedly ‘obvious’ and ‘self-evident’ to anyone who considers them.302 This is 

as such a very disputable claim, and at any rate one which could be easily instrumentalized 

for establishing oppression and arbitrariness in the eyes of those who do not share it.  

  

                                                 
298 Fuller, The Morality of Law 39. 
299 HLA Hart, ‘The Morality of the Law’ (1964) 78 Harvard Law Review 1281, 1286. Hart for instance argues 
that principles of efficacious poisoning could be called the ‘internal morality of poisoning’.  
300 Finnis, ‘Natural Law: The Classical Tradition’ 22. 
301 Finnis (ibid 28) substantiates this master principle of morality as follows: ‘in all one’s deliberating and 
acting, one ought to choose and in other ways will those and only those possibilities the willing for which is 
compatible with integral human fulfilment – that is, the fulfilment of all human beings and their communities, 
in all the basic human goods.’ 
302 Finnis, Natural Law and Natural Rights 69 and 85 ff. 
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II.2.3.3.2 Realism 

The realist current, in turn, radically gives up ascribing any moral dimension to legal 

validity. Simplifying, one can summarize the realist position by the proposition that a rule 

can only be regarded as legally valid if it is effective (on effectiveness, see supra II.2.3.2). 

The validity of legal rules is therefore established a posteriori following an empirical test: is 

a pronouncement verified in fact, that is, followed, applied and enforced?303 The only way 

in which the law is conceived in terms of ‘rules’ is when a regular pattern of behavior is 

empirically observable in the conduct of subjects, judges and other officials. Realist authors 

do discuss the reasons why such patterns emerge. Ross for instance explains the law’s 

effectiveness by an empirically observable belief in the judicial profession that a number 

of rules should be followed.304 However, realists deny that there is anything inherently 

normative in law which would be the reason for such patterns of behavior, and which 

would prevent any other pattern to emerge under other conditions. Illustratively, Carl 

Schmitt has argued that the regularity of any normative system can be shattered at will by 

the ‘sovereign’, i.e. whoever may decide a ‘state of exception’ and has the power to induce, 

by its own force, new patterns of behavior: ‘[a]ll law is “situational law”. The sovereign 

produces and guarantees the situation in its totality’.305  

Therefore, the realist current does not entertain a view of the law in which the law 

itself could carry any authority, and therefore the law is not viewed either as the expression 

of some sort of ‘ought’ worthy to be aimed for.306 Arguably, any notion that validity can 

                                                 
303 Ost and van de Kerchove 375. 
304 Alf Ross, On Law and Justice (University of California Press 1959) 73–74: ‘To arrive at a tenable 
interpretation of the validity of the law is possible only by a synthesis of psychological and behavouristic 
views […]. The view is behaviouristic so far as it is directed toward finding consistency and predictability in 
the externally observed verbal behaviour of the judge. It is psychological so far as the consistency referred 
to is a coherent whole of meaning and motivation, only possible on the hypothesis that in his spiritual life 
the judge is governed and motivated by a normative ideology of a known content.’ 
305 Carl Schmitt, Political Theology : Four Chapters on the Concept of Sovereignty (George Schwab ed, University of 
Chicago Press 2005) 13. 
306 Ost and van de Kerchove 376. 
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be asserted objectively also vanishes, and the empirical test can only give rise to an 

‘irrefragable presumption of validity’, which no moral or other consideration can put into 

question.307 Placed in the perspective of the legal system, law enforcement, in particular by 

courts, becomes the centerpiece of legal validity. A rule’s origins or the processes through 

which it came about are thus not essential in asserting its validity, though they can explain 

effectiveness (in the sense that judges might only apply rules that are adopted by certain 

bodies or following certain procedures which they hold in sufficient regard). These 

elements are however only relevant to considerations of legal validity if they represent a 

reasonable prediction of what a court or other law enforcement authority would do in a 

given situation.308 Therefore, the rules adopted by the Belgian legislator, for instance, are 

not valid in virtue of their being adopted through the established procedures, but rather 

because, come the moment when they will become applicable to the settlement of a 

dispute, a judge will refer to them and enforce them. But by the same token, if judges, the 

government or the police started to successfully act contra legem, these decisions would be 

the valid law.  

The problem with these conceptions in relation to the question of the conditions 

under which validity can justify authority is that realists reverse the sequence of cause and 

effect which we took as our premise. Whereas we argue that validity is the cause and 

authority the effect, realists take the opposite approach. For realists, effectiveness causes 

validity, whereas effectiveness is itself caused either by authority (willful deference to law) 

or its opposite, oppression (coerced deference to law). Whether it is one or the other has 

no bearing on validity. In the realist model, it is therefore illogical to ask whether variation 

in the conditions of validity could entail variation in the relative degree of authority or 

oppression since the causal relationship is the opposite. We can derive from this that, in a 

                                                 
307 Ibid 375. 
308 Christie, ‘The Notion of Validity in Modern Jurisprudence’ 1055. 
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realist worldview, the intrinsic qualities of rules themselves – most notably their content – 

matters little for the actual situation on the ground, and consequently curtailing oppression 

is not a matter of ensuring a higher level of legal validity.  

Realists could claim to easily demonstrate that any other criterion of legal validity 

than effectiveness (e.g. content-based or positivist, see below, section II.2.3.3.3) is 

irrelevant to promote an oppression-free society, since the level of oppression is not 

dependent on the quality of the rules, but rather only on the moral qualities of those who 

have the power to promote and enforce good or bad content. Rules adopted by the 

legislator in place can content-wise be as good or as bad as it gets, in a realist worldview 

they will only make a change if, ultimately, the judiciary, the police or the mob decide that 

they will enforce them. Absence of oppression therefore depends on the sense of ethics of 

enforcers, and whether they will validate the good content or refuse to validate the bad 

content. Oppression in turn will ensue if unethical enforcers validate the bad content or 

refuse to validate the good one. One can see in Table 1 below that, in the realist worldview, 

there is no correlation between the ‘good’ or ‘bad’ content of the law (in the sense of a 

legislative act), and the presence or absence of oppression: rules with bad or good content 

can lead either to oppression or absence of oppression. There is also no relation between 

rule-effectiveness (realist validity) and the presence or absence of oppression. Realist 

validation (enforcement of the rule) can lead to both oppression and absence of 

oppression.  

 Validity (effectiveness) Invalidity (ineffectiveness) 

‘Good’ content Outcome 1: Absence of 
oppression 

Outcome 2: Oppression 

‘Bad’ content Outcome 3: Oppression Outcome 4: Absence of 
oppression 

Table 1: Relation between validity and the rule of law in a realist worldview 

It can therefore be argued that for realists, the only relevant factor influencing the 

presence or not of oppression is the personal ethics of the enforcer. An ethical judge, for 
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instance, will enforce the good laws (outcome 1), and refuse to enforce the bad ones 

(outcome 4).309 A judge with weak personal ethics will enforce the bad laws (outcome 3)310 

and perhaps refuse to enforce the good ones (outcome 2).311 However, even in situations 

of ‘non-oppression’ in the examples above, chaos would be present to some degree, and 

none of the two ‘functions’ of the rule of law described above (see section II.1.2): citizens 

will hardly be able to rely on the rules to plan their lives and make the most of their 

freedom; and society will never be able to turn its social project into carefully designed 

legal instruments. 

This of course does not correspond to the rule of law ideal as it was defined above. 

Such ideal identifies legal systems as the best means to curtail oppression, and believes that 

it is possible to shape legal systems in a way which will systematically and to a meaningful 

extent achieve that goal. In the realist worldview, social regulation is in the hands of the 

powerful, and legal systems are just one kind of tool at their disposal. There is no question 

for power to justify its hold on society a priori through the promulgation of good rules. 

Whatever the legal rules’ intrinsic quality, oppression or non-oppression will thus depend 

on those who have the final word about them. This takes us right back to Hobbes’ 

predicament above, namely that rules of paper are unable to curb power by themselves 

(see above, section II.1.1). A cold look at all the wicked legal systems of the world may 

                                                 
309 Of course, one should consider that enforcing laws is normally part of the professional ethics of judges, 
but we place the demonstration at the two extremes of a heuristic continuum with ‘very good’ or ‘very bad’ 
laws at each end, whereas an ethical judge, in the presence of the former, has no other ethical choice than to 
apply the law, and in the presence of the latter, has no other ethical choice than to disapply it. Unethical 
judges do not have these choice constraints, since they disregard ethical reasons as factors for their decisions. 
310 An example is given by David Dyzenhaus in the context of South Africa, where many judges, under the 
pretense of being positivists, enforced the racist laws of the apartheid regime, and therefore became 
instruments of the authoritarian regime. In that sense, situation 3 would correspond to ‘wicked’ legal systems, 
giving all formal and empirical impressions of validity, and yet perpetuating oppression. See Dyzenhaus, 
‘Why Positivism Is Authoritarian’ 84. This is also more generally the critique made of legal and judicial 
systems by the critical legal studies movement (see above section II.1.3.1.4 and n 147). 
311 This is the example of judicial activism, in which judges with a political agenda might have a tendency to 
overrule democratically enacted rules not out of respect for the rule of law (which would be the proper 
meaning of judicial review), but in furtherance of the said agenda. See Dyson Heydon, ‘Judicial Activism and 
the Death of the Rule of Law’ (2001) 10 Otago Law Review 493; Greg Jones, ‘Proper Judicial Activism’ 
(2001) 14 Regent University Law Review 141. 
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lead one to believe that Hobbes had indeed figured it all out, and that the observations of 

realists are the real deal: non-oppression is always contingent on whether power will be 

used to good or bad ends. Rebuttals have of course been offered to this kind of assessment, 

notably to show that realist worldviews are empirically inaccurate, as legal systems have 

structural effects which channel power by constraining its discretion.312 International law, 

which is often the object of a realist analysis, is a case in point: even for the most powerful 

actors, which can make or break rules at will, international law acts in relation to power in 

the way a ‘grammar’ does to a language. Like a grammar determines which sentences make 

sense in a language, international law determines what acts of power can be justified in 

relation to the rules.313 The empirical truth is, States do use that grammar in practice to 

orient and justify the exercise of their power, which shows that the law is not 

meaningless.314 The merits of realist conceptions of validity are however to highlight that 

the challenge for those who believe in the rule of law ideal is to find a combination between 

legal validity, authority and effectiveness which beats these odds and offsets the natural 

premium on power. In the next section, we examine whether a positivist approach to legal 

validity provides this kind of answer. 

II.2.3.3.3 Positivism 

Let us now turn to the dominant current of theory regarding the issue of legal validity: 

positivism. Positivists are also adamant that moral content is not one of the necessary 

criteria of legal validity.315 In a nutshell, legal positivism regards law as that which is ‘posited’ 

as a binding rule or command by the legal system in place in a given social order. The law 

is thus whatever rule or command meets the ‘internal’ validity criteria set by the legal 

                                                 
312 See generally Ost and van de Kerchove 379. 
313 Martti Koskenniemi, From Apology to Utopia: The Structure of International Legal Argument (2nd edn, Cambridge 
University Press, 2005) 568. 
314 Nikolas M Rajkovic, ‘“Global Law” and Governmentality: Reconceptualizing the “Rule of Law” as Rule 
“through” Law’ (2012) 18 European Journal of International Relations 29. 
315 HLA Hart, ‘Positivism and the Separation of Law and Morals’ (1958) 71 Harvard Law Review 593. 
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system, and such validity criteria are necessarily ‘social facts’: tradition, convention, 

consensus, deliberation, declaration, or any other law-producing manner used by the legal 

system according to context. Positivism differs from both jusnaturalism and realism in the 

following respects. 

The positivist critique of jusnaturalism is that analyzing a rule from the point of 

view of morality is simply not the same exercise as deciding whether or not it is legally 

valid. This exercise would partake of ethics or moral philosophy rather than legal theory, 

as the law is not prejudiced in favor of any content. The positivist critique of realism is that 

by conflating validity and effectiveness, realism fails to distinguish law from power. 

Positivsts in turn claim that legal rules have a certain ‘pedigree’ which makes them 

distinctive in the regulation of social relations.316 Since the law is entirely encompassed in 

the legal system itself, the central theme of legal theory for positivists is the analysis and 

critique of legal systems.317 

The major breakthrough of positivism is that conceptualizing the law as a closed 

system allows for the law to be identified ‘positively’ through a ‘master’ test of validity 

resting on factual elements (procedure, form, competence, material compliance with 

superior norm, etc.):318 the pedigree of the law determines its validity, not its content or its 

effectiveness. This responds to a genuine concern that there be certainty about what the 

law is.319 However, the only way a positivist legal system can provide the benefit of legal 

certainty is if the laws which it posits are binding and followed, i.e. if they have authority. 

                                                 
316 See Ronald Dworkin, Taking Rights Seriously (Bloomsbury Publishing 2013) 32. 
317 Hans Kelsen, General Theory of Law and State (The Lawbook Exchange 2007) 3: ‘it is impossible to grasp 

the nature of law if we limit our attention to the single isolated rule.’ See also Raz, The Concept of a Legal System : 
An Introduction to the Theory of Legal System 3: ‘a theory of legal system is a prerequisite of any adequate definition 
of “a law”’. 
318 Summers, ‘Towards a Better Theory of Legal Validity’ 77. 
319 Ibid 65–66: ‘The formulation and resolution of issues as to what counts as law is of great practical and 
theoretical significance. […] If a society did not systematically provide for the resolution of such issues, that 
society could not even be said to have a legal system. There would be conflicting laws and intolerable 
uncertainty about the content of the law generally.’  
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The challenge for a positivist legal system is therefore to secure such authority. However, 

questions relating to the possible sources of the law’s authority (‘oughtness’) are difficult 

since law is regarded as social fact (i.e. an ‘is’). Positivists have looked for the reasons of the 

law’s authority in this nexus between the social fact of validity and the social convention 

which regards deviation with the corresponding rule as a ‘legitimate ground for criticism’.320 

Views as to the nature of this relationship and its explanatory value for authority however 

diverge greatly.321 In the following sections we examine the major positivist theories which 

have been put forward to explain such link. 

II.2.3.3.3.1 The rule of recognition and the basic norm 

Positivist theories originate with the likes of Hobbes, Bentham and Austin, who insisted 

that legal rules were in essence orders issued by a sovereign. The sovereign, as the figure 

holding ultimate power and answering to no one, was considered the keystone of legal 

systems, from which all law was supposed to emanate. The sovereign, in other words, is 

the source of the law’s authority.322 This justification for the law’s authority in positivist 

legal systems does however not account for legal authority in modern legal systems which 

do not have this kind of sovereign at their center. Non-personal theories of legal authority 

therefore had to be designed, which we examine in this subsection. 

II.2.3.3.3.1.1 Hart’s rule of recognition: Collapse into realism? 

According to H.L.A. Hart, ‘law’ can be characterized as a system composed of primary and 

secondary rules. Primary rules directly prescribe behavior or regulate factual situations. 

Secondary rules are rules about primary rules, and namely confer competences and set 

                                                 
320 Kenneth Einar Himma, Inclusive Legal Positivism (Jules Coleman and Scott Shapiro eds, Oxford University 
Press 2004) 130, who names this connection the ‘convergence of behaviour and attitude.’ 
321 Ost and van de Kerchove 375. 
322 See generally Gerald J Postema, ‘Legal Positivism: Early Foundations’ in Andrei Marmor (ed), The Routledge 
Companion of Philosophy of Law (Routledge 2012). 
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procedures for the adoption, change and adjudication of primary rules. Hart describes 

respectively primary and secondary rules as follows:  

Under rules of the one type, which may well be considered the basic or primary 
type, human beings are required to do or abstain from certain actions, whether they 
wish it or not. Rules of the other type are in a sense parasitic upon or secondary to 
the first, for they provide that human beings may by doing or saying certain things 
introduce new rules of the primary type, extinguish or modify old ones, or in 
various ways determine their incidence or control their operations. Rules of the 
first type impose duties; rules of the second type confer powers, public or private.323  

More precisely, primary rules impose ‘obligations’ or ‘duties’ on legal subjects. Hart’s 

conception of an obligation is that one is to act in a certain way according to a rule or 

command lest he suffers reprobation and possibly physical coercion and sanction from the 

social group which the rule or command governs. The difference between an ‘obligation’ 

of this type and any order that one receives under threat (from a robber, for example), is 

that the subject acknowledges that the rule or command is in itself a reason to act in the 

way it prescribes, but also that failure to act in this way is a reason for incurring a sanction 

from the social group.324 Hart acknowledges that some societies live only under a collection 

of primary rules, but argues that complex societies require a more refined system of rules 

(a legal system), which includes secondary rules. Secondary rules (i) recognize which rules 

must be regarded as imposing obligations in the sense described above (rules of 

recognition); (ii) change existing rules and make new ones; and (iii) adjudicate disputes about 

the content of a primary rule, about it being breached or not in a particular situation, and 

about the sanction that a breach requires.325 According to Hart, in ascertaining the validity 

of legal rules, the secondary rule of recognition is most essential,326 as it provides private 

persons and officials with  

authoritative criteria for identifying primary rules of obligation. The criteria so 
provided may […] take any one or more of a variety of forms: these include 

                                                 
323 Hart, The Concept of Law 81. 
324 See Himma 130, and above, n 320. 
325 Hart, The Concept of Law 94–96. 
326 Ibid 103:‘To say that a given rule is valid is to recognize it as passing all the tests provided by the rule of 
recognition and so as a rule of the system.’ 
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references to an authoritative text; to legislative enactment; to customary practice; 
to general declarations of specified persons, or to past judicial decisions in 
particular cases.327 

Hart makes clear that this construction only leads to the existence of a legal system (as 

opposed to a society ruled by the mob) if secondary rules that determine the validity of 

primary rules are ‘authoritative’, meaning that they are accepted as a guide for recognizing, 

producing and changing rules, as well as for adjudicating particular situations, and that 

those rules and adjudications warrant compliant behavior in spite of possible disagreement 

on content. It follows that, if the secondary rule is authoritative, the primary rules it 

validates are binding. In Hart’s words, the judgment of validity that one makes ‘from an 

internal point of view’328 must ipso facto be a statement of obligation.329 Let us examine more 

closely this answer which Hart gives to the question how validity criteria may justify the 

law’s claim to authority. As we recall, Hart insists that the rule of recognition itself must 

be authoritative, that is, it must be accepted as a reliable identifier of binding legal rules. 

However, the secondary rule itself is not subject to the same kind of validity test as primary 

rules: since the rule of recognition is the ultimate test of validity, its own validity cannot be 

questioned in the same terms as the rules within the system. The rule of recognition must 

be questioned on another level. Subjects must not ask whether it is ‘valid’ but rather 

whether it is ‘appropriate’ for validating other rules. Namely, when accepting the operation 

of the rule of recognition, one moves from a statement of validity to a statement of value.330 

Value-based acceptance of the rule of recognition is therefore the keystone of legal systems 

for Hart, as it determines whether or not a set of criteria will or will not be used to validate 

rules or commands in a given system. Therefore, whereas the existence (and 

                                                 
327 Ibid 100. 
328 Meaning the point of view of someone who accepts and uses the rules in order to direct their own 
behavior, as opposed to the external point of view, of someone who observes from the outside that people 
to which those rules are addressed usually follow them. Ibid 88 ff. 
329 Ibid 95 and 105. 
330 Ibid 108. 



Hachez – Normative benchmarks for a global rule of law  II.2.3 

 
 

95 
 

bindingness/authority) of primary rules of conduct is a question of determining their 

validity (that is, a question of law), the existence of the rule of recognition is a question of 

whether or not it is accepted from a value-oriented point of view (that is, a question of 

fact).331 

Yet, one should not infer from the above that every citizen and subject of the law 

constantly evaluates whether or not they accept the rule of recognition as the basis for 

determining whether rules and commands they are being told to follow are valid or not. 

Hart argues that most legal subjects have no clear idea of the existence or content of the 

rule of recognition, and usually obey the law for a variety of reasons, but generally not 

because they find that it is valid according to a rule of recognition which they are ready to 

accept.332 According to Hart, only courts and officials adopt this active stance when using 

the rule of recognition to discover and apply the law. So in order to establish that a legal 

system exists and governs a society, one needs to verify that primary rules as validated 

under the rule of recognition are generally obeyed by ordinary citizens,333 and that judges 

and other officials make effective use and actively accept the rule of recognition as the 

ultimate tool to identify and validate the primary rules.  

The conclusion would be that, under a Hartian legal system, validity conditions are 

determined by a rule of recognition which, normally, only judges and officials are supposed 

to accept, whereas, once this has happened, ordinary people are expected to ‘obey’. Hart 

is therefore concerned by the question of what validity criteria would justify the claim to 

authority not in the eyes of the subjects, but only in the eyes of officials. Arguably, such system 

is compatible with – and even favors – domination and oppression. Only the elite is asked 

whether a given set of validity criteria should confer authority to rules, knowing that, if 

                                                 
331 Ibid 110.  
332 Ibid 114. 
333 Ibid. 
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they give a positive answer, they receive a mandate to enforce them. Officials are therefore 

placed in the situation in which, again, unethical enforcers may validate rules which suit 

them and cause oppression. The fact that the translation of validity into authority rests on 

determinations made only by an elite places Hart’s theory very much at risk of collapsing 

into realism.334 This is the point which the Critical Legal Studies movement is making, 

critiquing the law as a mere reflection of the interests of the political or economic elites.335 

Authors have therefore criticized Hart’s theory of authority for largely the same reason 

that Hart himself uses to refute Austin’s theory of law: a legal system whose keystone is 

the elite (the sovereign, in Austin’s case) cannot find in itself a reason to obligate its 

subjects, just as the robber has no grounds to do so. Ultimately, violence would be the only 

thing that binds.336  

II.2.3.3.3.1.2 Kelsen’s basic norm: Collapse into jusnaturalism? 

Hans Kelsen portrays the legal system in the shape of a pyramid. The legal system is an 

ensemble of norms, that is, an ensemble of ought-statements binding the subjects to whom 

they are addressed.337 The key to the ensemble is the fact that every norm finds its existence 

and justification in a higher rule with which it must comply in order to be validly part of 

the system: every ‘ought’ is an application of a higher norm. A rule is valid if it complies 

with the conditions (of form, process or content) set by the rule above it. The top of the 

pyramid is constituted by what Kelsen names ‘the Grundnorm’, i.e. ‘the Basic Norm’. The 

                                                 
334 Ibid 116–117: ‘There are […] two minimum conditions necessary and sufficient for the existence of a 
legal system. On the one hand, those rules of behaviour which are valid according to the system’s ultimate 
criteria of validity must be generally obeyed, and, on the other hand, its rules of recognition specifying the 
criteria of legal validity and its rules of change and adjudication must be effectively accepted as common 
public standards of official behaviour by its officials. The first condition is the only one which private citizens 
need satisfy: the may obey each “for his part only” and from any motive whatever; though in a healthy society 
they will in fact often accept these rules as common standards of behaviour and acknowledge an obligation 
to obey them, or even trace this obligation to a more general obligation to respect the constitution.’ 
335 See William Chambliss and Robert Seidman, Law, Order, and Power (Addison-Wesley Pub Co 1971). 
336 See the critique that a ‘practice’ (an ‘is’) of accepting a certain rule cannot translate into a ‘norm’ (an ought). 
Scott J Shapiro, ‘What Is the Rule of Recognition (And Does It Exist)?’ in Matthew Adler and Kenneth Einar 
Himma (eds), The Rule of Recognition and the U.S. Constitution (Oxford University Press 2009) 247. 
337 The Law prescribes (domain of the ‘ought’, of the Sollen) rather than it describes (domain of the ‘is’ of the 
Sein). Kelsen, Pure Theory of Law 4–10 and 193. 
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Basic Norm is the foundation and the justification of the entire legal system, the supreme 

‘ought’ validating all legal norms. The Basic Norm’s existence does therefore not depend 

on its compliance with a higher norm.  

This raises the question of the nature or the source of the Basic Norm. Contrary 

to Hart’s rule of recognition, the Basic Norm’s existence is not a question of fact, but 

rather a question of logics.338 Kelsen argues that, given the pyramidal structure of legal 

systems, the existence of the Basic Norm must be ‘presupposed’. The reasoning is the 

following: given that an ought cannot derive from an is, all norms must derive their validity 

from a higher norm, and also their authority. All norms can justify their claim to authority 

because they are valid according to a higher rule which gives them authority. Logically, a 

fact (an is like, in Hart’s model, the acceptance of a rule of recognition) cannot be at the 

top of the pyramid. Rather, one must suppose that there is a norm which transcends and 

validates all others, gives them authority, and commands that they be obeyed. The 

existence and validity of such a norm must be presupposed since no validity test referring 

to a higher norm can exist for the supreme norm.339 This is what Kelsen calls the 

‘transcendental-logical’ condition of the legal order.340 The very notion of a legal system 

presupposes an ultimate highest norm that validates all norms in the system and gives them 

authority. Failure to reflect in terms of the Basic Norm to explain legal rules’ authority 

obliges one to rely on ‘meta-legal authorities, like God or nature.’341 Thus whereas positive 

legal norms within the system are acts of will that conform to a higher norm, the basic 

                                                 
338 See Ibid 193: ‘[T]he question why a norm is valid, why an individual ought to behave in a certain way, 
cannot be answered by ascertaining a fact, that is, by a statement that something is; that the reason for the 
validity of a norm cannot be a fact. From the circumstance that something is cannot follow that something 
ought to be; and that something ought to be cannot be the reason that something is. The reason for the validity 
of a norm can only be the validity of another norm.’ Emphasis in original. Though the basic norm’s existence 
is arguably demonstrated through the fact that the norms of the system are obeyed (see below).  
339 Ibid 194–195. 
340 Ibid 202: ‘Insofar as only the presupposition of the basic norm makes it possible to interpret the subjective 
meaning of the constitution-creating act (and of the acts established according to the constitution) as their 
objective meaning, that is, as objectively valid legal norms, the basic norm as represented by the science of 
law may be characterized as the transcendental-logical condition of this interpretation […]. 
341 Ibid. 
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norm is an ‘act of thinking’, one by which one thinks that the constitution and the positive 

norms adopted according to it have authority and must be obeyed.342  

In so doing, Kelsen identifies the question of the validity of the law with the 

question of its authority. Kelsen only conceives of valid rules as authoritative rules because 

the validation takes place in reference to the Basic Norm which he supposes is 

authoritative. Kelsen thinks it only logical that if a legal system issues norms that are obeyed 

in a given society, it must be because an authoritative basic norm is known to exist at the 

top, which devolves authority to valid legal rules, and therefore justifies obedience to 

them.343 The question then is, how can we make sense of the Basic Norm in a practical 

way which would explain that a rule’s compliance with it (i.e. that rule’s validity) warrants 

deferring to it for that very reason? Raz challenges Kelsen’s theory by refusing the leap in 

reasoning which consists in stating that the authority of a norm can be ascertained merely 

by exposing its relation to a pre-supposed basic norm. In a way, Kelsen is begging the 

question by identifying de jure and de facto authority, whereas according to Raz, the authority 

of the norm that justifies another norm’s authority must also be justified. This means that 

validity criteria must be shown to have certain qualities that explain the authority of the 

law,344 and Raz is not convinced that this is demonstrated by the pre-supposition of the 

Basic Norm, especially since Kelsen takes as evidence of the existence of the Basic Norm 

the fact that the legal system which it crowns is effective.345 We have shown in this regard 

that authority and effectiveness are two different things. Kelsen would here be guilty of 

supposing a causal relationship where one is not necessarily present: it is not because a 

                                                 
342 Ibid 204. 
343 See Raz, The Concept of a Legal System : An Introduction to the Theory of Legal System 134: ‘[Kelsen] constantly 
identifies the question “What is the reason for the validity of the law?” with the question “Why should the 
law be obeyed?” To these questions he answers “The Basic Norm”, “Because of the Basic Norm.”’ 
344 Ibid 135–136. 
345 Pure theory 210: ‘the Change of the basic norm follows the change of the facts that are interpreted as 
creating and applying valid legal norms. The basic norm refers only to a constitution which is actually 
established by legislative act or custom, and is effective. A constitution is “effective” if the norms created in 
conformity with it are by and large applied and obeyed.’ 
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particular behavior follows the adoption of a rule (effectiveness) that such rule is the cause 

of that behavior. It might be so, and this would be the case when the rule indeed has 

authority. But the same effect can derive from a different cause, namely oppression. 

Effectiveness is therefore not an appropriate proof of the existence of an authoritative 

Basic Norm.  

However, when discussing the qualities of the Basic Norm which would confer it 

such authority, Kelsen refuses to link the Basic Norm to a certain content which would be 

the foundation of its authority, in the form of an extrapositive principle such as that of 

justice, or ‘the order of things’. 346 Kelsen argues that legal systems are essentially ‘dynamic’, 

so that the Basic Norm is one that determines by whom and in which way legal norms 

must be made.347 A legal system cannot be based on certain contents, as contents are never 

‘directly evident’, and cannot be relied upon for the purpose of validation.348 The Basic 

Norm therefore only designates an authority entrusted with making norms, according to 

certain processes,349 and therefore he adds that ‘any kind of content might be law’350 

because ‘[t]he basic norm supplies only the reason for the validity, but not at the same time 

the content of the norms constituting the system’.351 As indicated above, if one wanted to 

                                                 
346 Kelsen, Pure Theory of Law 217. 
347 Ibid 196. 
348 Ibid. 
349 Kelsen (ibid 197) gives an example: ‘In a social community, a tribe, it is customary that a man who marries 
a girl pays a certain amount to her father or uncle. If the groom asks why he ought to do this, the answer is: 
because in this community such a payment has always been made, that is, because it is assumed to be self-
evident that the individual member of the tribe ought to behave as all other members customarily do. This 
is the basic norm of the normative order that constitutes the community. It establishes custom as a norm-
creating fact.’ 
350 Ibid 198. 
351 Ibid 197–198: ‘The basic norm of a legal order is not a material norm which, because its content is self-
evident, is presupposed as the highest norm and from which norms from human behavior are logically 
deduced. The norms of a legal order must be created by a specific process. They are posited, that is, positive, 
norms, elements of a positive order. If by the constitution of a legal community is understood the norm or 
norms that determine how (that is, by what organs and by what procedure – through legislation or custom) 
the general norms of the legal order that constitute the community are to be created, then the basic norm is 
that norm which is presupposed when the custom through which the constitution has come into existence, 
or the constitution-creating act consciously performed by certain human beings, is objectively interpreted as 
a norm-creating fact; if, in the latter case, the individual or the assembly of individuals who created the 
constitution on which the legal order rests, are looked upon as norm-creating authorities.’ 
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turn the Basic Norm into words, then its gist would be something like ‘one ought to obey 

the norms that were created in compliance with the prescripts of higher norms, traced back 

to the constitution’.352 But then again, Raz’s criticism holds and Kelsen’s theory cannot 

explain what could justify the Basic Norm’s de facto authority.353 The source of the authority 

of the legal order is mythical insofar as the Basic Norm must be presupposed: the legal 

system has its own sanctity and by its very existence contains the justification of its 

authority. Formulated like this, it is difficult not to interpret the ‘transcendental-logical’ 

character of the presupposed basic norm as an immanent truth, from the natural-law type 

(see above, section II.2.3.3.1). For these reasons, Kelsen was called a ‘quasi-jusnaturalist’.354  

Kelsen’s struggles confirm that the question of the link between the validation of 

a rule (its legal justification) and its de facto authority (i.e. its rational justification, or its 

capacity to make people surrender their judgment to the rule’s reasons) is a very intricate 

one for positivists. Indeed, even though they do not dismiss the question as realists do, 

they however reject the jusnaturalists’ idea that there is an external moral code which would 

at the same time condition the validity of, and confer authority to, legal rules.355 Positivists 

(and Kelsen in particular) do not overlook the question of the authority of legal systems, 

but they also fail to design a view of legal systems which would internally encompass both 

de jure and de facto authority. An illustration of this failure is that, for fear of losing the 

positive character of law along the way, Kelsen does not want to question the nature of a 

legal order which is formally perfect, but whose effectiveness is not proof of the existence 

of a Basic Norm, but rather of organized oppression: 

In presupposing the basic norm referring to a specific constitution, the contents of 
this constitution and of the national legal order created according to it is irrelevant 
– it may be a just or unjust order; it may or may not guarantee a relative condition 

                                                 
352 Ibid 202–212. 
353 By Kelsen’s own admission (ibid 199): ‘If the question as to the reason for the validity of a certain legal 
norm is raised, then the answer can only consist in the reduction to the basic norm of this legal order, that 
is, in the assertion that the norm was created – in the last instance – according to the basic norm.’ 
354 Ost and van de Kerchove 313. 
355 Hart, ‘Positivism and the Separation of Law and Morals.’ 
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of peace within the community established by it. The presupposition of the basic 
norm does not approve any value transcending positive law.356 

Kelsen’s theory fails to identify meaningful differences between effectiveness, validity and 

authority, and it is therefore unlikely that Kelsen’s pure theory of law can explain why a 

legal system’s validity conditions would translate into legal authority in the sense of 

commending willful deference from subjects. 

II.2.3.3.3.1.3 Conclusion: Faith as the foundation of the rule of law? 

We have shown that both Hart and Kelsen did not think that their positivist model of legal 

validity was put into question when it produced rules which, in the eyes of the subjects, 

were clearly not authoritative but rather oppressive. As explained above, this thesis 

considers that such a conception of validity, which focuses on membership and not on 

justification, only gives an impoverished account of the nature of law. As indicated above 

(see section II.2.3.2), the law is performative in nature, and rules are speech acts. Legal 

validity therefore must mean ‘fitness for purpose’, in the sense of the qualities which confer 

authority to the speech act and will cause it to succeed. On the contrary, Hart’s and 

Kelsen’s conceptions of legal validity are comfortable with the fact that a valid legal rule 

would at the same time be a failed speech act, and would not be acted upon because it is 

willfully deferred to by subjects, but for the only reason that it is enforced by the elite.357 

This situation represents a contradiction between the legal meaning of validity and its 

ordinary meaning: the rule is valid from the point of view of its membership in the legal 

system, but ‘lame’ from the point of view of its reception in the social system. This is for 

sure the sign of a defectiveness in the legal system, even though the legal system’s internal 

                                                 
356 Kelsen, Pure Theory of Law 201. See also Ibid 49: ‘[a] legal order may be judged to be unjust from the point 
of view of a certain norm of justice. But the fact that the content of an effective coercive order may be judged 
unjust, is no reason to refuse to acknowledge this coercive order as a legal order.’ 
357 Both Hart (The Concept of Law 19 ff) and Kelsen (Pure Theory of Law 44) use the same opposition between 
the gang of robbers and the law to explain how law is different from other types of rule-orders, but in essence 
there is no difference between the two when it is the gang of robbers which is running the legal systems 
which they envision. 
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integrity might be maintained. The result is that Hart’s and Kelsen’s models fail to 

propound a conception of legal validity which could at the same time represent a systematic 

justification for the law’s claim to authority.358 Hart’s and Kelsen’s approaches are as such 

not suitable for systematically establishing the rule of law. The rule of law ideal may of 

course coexist in practice with these models, but such coexistence is never an automatic 

consequence of the way the legal system is designed.359 In these models, the curtailment of 

oppression requires an act of faith: in Hart’s model, faith in the moral qualities of officials; 

and in Kelsen’s model, faith in the quality of the content of the constitution which the 

Basic Norm enjoins to obey. On the contrary, the rule of law ideal places its faith in the 

legal system itself as a barrier against oppression. 

II.2.3.3.3.2 Raz’ service conception of authority 

Joseph Raz is probably the contemporary legal theorist who spent the most time 

researching the question of the foundations of the law’s authority in the framework of 

positivist thinking. As already discussed above (section II.2.3.2), Raz’ theory states that it 

is part of the nature of law to claim obedience from subjects, and to claim to have the right 

to affect the way subjects behave, to shape society in a certain way, and more in general to 

have the ability to let things happen through rules and commands.360 Raz calls this ‘practical 

authority’. It is only if the legal system to some extent achieves practical authority that it 

may be characterized as such, that it may be said to exist. This is what Raz calls the ‘primacy 

of the social’: ‘normative systems are existing legal systems because of their impact on the 

behavior of individuals, because of their role in the organization of social life.’361 However, 

a claim to practical authority is not the only claim law makes. The legal system also makes 

                                                 
358 Finnis, ‘Natural Law: The Classical Tradition’ 21. 
359 See Howard Zinn, ‘The Conspiracy of Law’ in Robert Paul Wolff (ed), The rule of law (Simon and Schuster 
1971) 18–19, for an anarchist view on how the rule of law derived from positivistic legal system is not 
necessarily less worse than the rule of men. 
360 Raz, ‘The Institutional Nature of Law’ 117–119. 
361 Ibid 104. 
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the normative claim that it is ‘justified’ in making rules and commands and demanding 

obedience.362 This claim to a ‘moral right’ to rule means, in practice, that the legal system 

demands that subjects base their conduct on legal rules and commands, and forfeit relying 

on their own evaluations,363 and this even if subjects disagree with the content of the law 

or its practical consequences.364 Raz thus calls legal rules and commands ‘second-order’, 

‘pre-emptive’ or ‘exclusionary’ reasons: law provides reasons to act which replace all other 

reasons to act that may apply to the subject directly.365 However, Raz makes clear that 

authorities do not prohibit subjects from deliberating on the merits of legal rules and 

commands (one is always entitled to their moral judgment), but rather from acting contrary 

to such rules and commands on the faith of their own appreciation of reasons.366 

As we could see above, different explanations have been offered as to why the 

claim to authority made by legal systems or legal norms would happen to be rightful, and 

Raz’ account in this regard is particularly interesting, as it explicitly seeks a justification for 

the law’s authority. According to Raz, legal authority depends on the verification of three 

theses. First, as explained above, the ‘pre-emption thesis’ means that the rule in itself is a 

reason for acting upon it and not upon an individual balance of reasons.367 Second, the 

‘dependence thesis’ means that a legal rule must be based on reasons that apply to its 

subjects and that are relevant to their situation.368 Finally, perhaps most crucial for the 

                                                 
362 Raz, ‘The Claims of Law’ 29–30: ‘need we use the concept of authority in explaining the nature of law? 
Does the concept play a part not only in determining our obligation to the law but also our understanding 
of it? The answer is affirmative, for it is an essential feature of law that it claims legitimate authority.’  
363 Shapiro, ‘Authority’ 407. 
364 Joseph Raz, ‘Authority and Justification’ (1985) 14 Philosophy & Public Affairs 3, 5:‘All legal authorities 
[…] claim to impose duties and confer rights. Courts of law find offenders and violators guilty or liable for 
wrongdoing. […] None of this shows that legal authorities have a right to rule, which implies an obligation 
to obey. But it reminds us of the familiar fact that they claim such a right, that is, they are de facto authorities 
because they claim a right to rule and because they succeed in establishing and maintaining their rule.  
365 Raz, ‘The Claims of Law’ 29:‘the law is authoritative if its existence is a reason for conforming action and 
for excluding conflicting considerations. “Reason” here means a valid or justifiable reason, for it is the 
legitimate authority of the law which is thus defined.’ Emphasis added. 
366 Raz, ‘Authority and Justification’ 7. 
367 Joseph Raz, ‘Legal Positivism and the Sources of Law’ in Joseph Raz (ed), The Authority of Law: Essays on 
Law and Morality1 (Clarendon Press 1979) 46; Raz, ‘Authority and Justification’ 11 and 14. 
368 Raz, ‘Legal Positivism and the Sources of Law’ 47. 
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question of the acceptance of the claim, is the ‘normal justification thesis’, according to 

which the directive must show that subjects are better off accepting the directive than 

trying to act upon their own assessment of the situation.369 Once these three theses are 

verified, the rule’s claim to authority may be considered as rightful and justified. Raz names 

this theory the ‘service conception’ of authority,370 whereas authority is based on a 

demonstration that surrendering one’s own judgment to the law’s rule or command is the 

best rational choice, from an instrumental or moral point of view.371 Acceptance of the 

law’s claim to authority is therefore a question of choice based on objective reasons.372 

Accordingly, Raz denies that there is a content-independent duty to obey the law, and 

argues that such duty only exists in virtue of the service conception of authority.373 The 

gist of the service conception of authority is that, for a legal system to have authority, it 

must provide subjects with the best rational justification of why they should act in the way 

directed. If a legal system is not interested in offering subjects the best rational course of 

action, then its claim to authority is not justified. Raz therefore differs from Hart, for 

instance, as the official’s recognition of his or her own practice as legal is not used as the 

justification of the law’s authority. Rather, recognition of the law’s authority is dependent 

                                                 
369 Ibid 53. 
370 See generally Joseph Raz, The Morality of Freedom (Clarendon Press 1986) 55 ff. See also Raz, ‘Authority, 
Law and Morality’ 299: Raz describes the service conception as follows: it regards ‘authorities as mediating 
between people and the right reasons which apply to them, so that the authority judges and pronounces what 
they ought to do according to right reason.’ 
371 Raz, ‘Authority and Justification’ 22: ‘a complete justification of authority has to do more than provide 
valid reasons for its acceptance. It also has to establish that there are no reasons against its acceptance which 
defeat the reasons for the authority. […] One recurring kind of reason against accepting the authority of one 
person or institution is that there is another person or institution with a better claim to be recognized as an 
authority.’ 
372 See ibid 19 ff. As Raz notes, however, this can arguably only happen if the authority in question is already 
a powerhouse as such, when it already issues directives that are generally followed. There is thus a degree of 
circularity between authority and its justification. 
373 Raz relies on Rawls to state that ‘[o]ne has a duty to uphold and support authorities if they meet the 
conditions of the service conception […].’ See Ibid 28.  
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on whether or not the official’s practice meets the service conception of authority.374 Winch 

– albeit writing more than twenty years before Raz – captures this conception as follows:  

An authority can be allowed to make mistakes (up to a certain point) about what 
is the right course to follow, and still retain this authoritative character; but for it 
to be thought that it no longer cares about what is right and what is wrong (in the 
sense appropriate to the context in which it operates) is for it to degenerate from 
authority into force.375  

This may arguably offer a seducing view of the link between legal validity and legal 

authority: if the service conception of authority could be turned into validity criteria, people 

would be likely to accept the law’s claim to authority because that claim would come with 

a rational and objective demonstration that deferring to the law is specifically conducive to 

their well-being. Namely, the dependence thesis (i.e. rules must be grounded in reasons 

which are applicable to subjects) prevents the pre-emption thesis (rules pre-empt the 

subjects’ own reasons) from operating in an arbitrary and oppressive manner. Likewise, 

the normal justification thesis insists that the law-giver may not act in its own interest, but 

demonstrably in the interest of the subjects.376 Let us thus briefly examine how Raz 

envisions that his service conception of authority can be operationalized into a concrete 

set of validity criteria. Since Raz, as a positivist, rejects that validity criteria should ever be 

based on moral content, his validity criteria are social facts, and it is in virtue of these social 

facts alone that legal rules should become pre-emptive reasons.377 This is what Raz calls 

                                                 
374 Kenneth Einar Himma, ‘Just “Cause You”re Smarter than Me Doesn’t Give You a Right to Tell Me What 
to Do: Legitimate Authority and the Normal Justification Thesis’ (2005) 27 Oxford Journal of Legal Studies 
121, 13. 
375 Winch 236. Emphasis in original. 
376 Yet, criticism has been directed at Raz’ normal justification thesis for making the scope of authority 
potentially unlimited. An authority under the guise of rational enlightenment would be entitled to regulate – 
based on reasons – any and all aspects of the subjects’ lives, thereby depriving them of their autonomy or 
dignity. See Himma, ‘Just “Cause You”re Smarter than Me Doesn’t Give You a Right to Tell Me What to 
Do: Legitimate Authority and the Normal Justification Thesis’ 144–145. 
377 The reason being that, if morality considerations were part of the test of validity, in order to ascertain the 
validity of a norm, one would be forced to evaluate its morality, and therefore to weigh the ‘reasons’ for 
having the norm. This is incompatible with the authority of the law, which presupposes that subjects will 
surrender their reasons to those of the law without confronting them. Coleman and Leiter argue that this is 
not necessarily the case, and that requirements of morality associated with a rule’s validity are not necessarily 
connected with the reasons which presided to its adoption. See Jules L Coleman and Brian Leiter, ‘Legal 
Positivism’ in Dennis M Patterson (ed), A Companion to Philosophy of Law and Legal Theory (2nd edn, Blackwell 
Publishers 2010) 242. 
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the ‘sources thesis’, namely that ‘all law is source-based’, and therefore its existence is 

always ascertained through a sources test:378 a legal rule exists and is valid if it comes from 

the prescribed source (parliamentary vote, governmental decision, contract, etc.) in a given 

legal system.379 The sources thesis evidences that the main function of law is to ensure 

certainty, i.e. ‘to provide publicly ascertainable standards by which members of the society 

are held to be bound so that they cannot excuse non-conformity by challenging the 

justification of the standard. (Though, of course, in many countries they are free to act to 

change it.)’380 There is therefore, at this stage, nothing that couples validity and authority. 

The stakes for Raz’ theory are thus to show that there is a range of legal sources which 

possess the kind of rational edge that always verifies the normal justification thesis. Raz, 

however, does not make such predictions, and accepts that, in terms of validity conditions, 

anything goes and there is no guarantee a priori that a legal system will curtail oppression.381 

On the contrary, the normal design and operation of legal systems might rather tilt them 

in the opposite direction, as Raz argues that legal systems participate in the definition of 

authority through their claims to have it. The law’s claims are so pervasive in any society 

that they will inevitably influence subjects’ perceptions of authority. This makes the legal 

system very vulnerable to disingenuous legal officials: if the latter make claims to authority 

which do not verify the service conception, but pursue their self-interest, these claims 

might still be self-fulfilling to some extent.382 This is again a warning that, ultimately, the 

law’s contribution to the curtailment of oppression will depend on the ethics of officials. 

                                                 
378 Raz, ‘Authority, Law and Morality’ 296.  
379 Raz, ‘Legal Positivism and the Sources of Law’ 40. Raz, however, introduces a condition of efficacy. The 
law must belong to a legal system by fulfilling its validity conditions, but must also be applied by the 
institutions of that system. The law as it is applied, more than the law as it is made, is the law: ‘If the courts 
consistently interpret a statute in a way deviating from its original meaning, their reading of it, not its original 
sense, becomes the law. According to this approach, then, the existence of the law is logically related to the 
practice of the law-applying organs.’ Raz, ‘The Identity of Legal Systems’ 88. 
380 Raz, ‘Legal Positivism and the Sources of Law’ 52. 
381 See Raz, ‘The Rule of Law and Its Virtue’ and above, n 130. 
382 Raz, ‘Authority, Law and Morality’ 302. 
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In conclusion, Raz’ theory provides a clearer view of the reasons why subjects might accept 

or deny a claim to authority based on a rational demonstration of why they might be 

instrumentally or morally better off than by not following the law, but it is little helpful in 

providing a concrete plan to ensure a theory of legal validity which systematically ensures 

such level of authority. 

II.2.3.3.3.3 Inclusive legal positivism 

In order to get around the potentially disturbing consequences of a strict interpretation of 

the positivist separation thesis, according to which the law’s validity should be asserted in 

reference to its source or pedigree and never in reference to moral requirements (what is 

labeled ‘exclusive legal positivism’),383 a number of legal scholars have intended to relativize 

the disconnect between legal validity and moral content. A breed of positivists, labeled 

‘inclusive’ positivists, have come to accept that moral requirements may play a possible 

part in the legal validation process. The idea behind this ‘incorporation thesis’ is simple: 

the rule of recognition may perfectly provide that be valid as law only those rules that 

comply with a certain moral test.384 This could arguably provide a solution to the issue we 

identified in Hart’s, Kelsen’s and Raz’ theses that, ultimately, the curtailment of oppression 

is always dependent on the officials running the legal system. By limiting substantively – 

through validity criteria – the legal options open to these officials, a legal system may prove 

to be an effective remedy against oppression through law, by ensuring that, even if the 

legal system were controlled by unethical officials, these officials might not turn a wicked 

agenda into law. 

                                                 
383 See Andrei Marmor, ‘Exclusive Legal Positivism’ in Jules L Coleman and Scott J Shapiro (eds), The Oxford 
Handbook of Jurisprudence and Philosophy of Law (Oxford University Press 2004). 
384 Wil Waluchow, ‘Four Concepts of Validity: Reflections on Inclusive and Exclusive Positivism’ in Matthew 
Adler and Kenneth Einar Himma (eds), The rule of recognition and the U.S. Constitution (Oxford University Press, 
2009) 123. 
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The link of validity with content from a positivist perspective can conceivably be 

of two kinds. On the one hand, morals can be a sufficient condition of validity, for example 

if the rule of recognition is the following ‘law is whatever justice requires’. This moves 

resolutely away from positivism as it seems to negate the separation thesis entirely, and in 

any event, a legal system operating such kind of validity criteria is unlikely to exist.385 On 

the other hand, morals can also be a necessary condition of validity: for a rule to be 

validated as law, it is necessary that it complies with a source-based test and moral 

requirements. For example: law is whatever rule the legislature enacts, provided it is not 

grossly unfair (whether or not this moral requirement is further substantiated).386 In this 

last instance, morality plays out as a safeguard against the validation of certain odious 

rules.387 This is roughly the position taken by inclusive positivists: validity conditions used 

by a legal system can – but need not – be formal and substantive.388  

Exclusive legal positivists have taken issue with these views and argued that, if the 

rule of recognition were to include ‘moral’ requirements, it would qualify the 

‘conventionality’ thesis, namely the theory that the rule of recognition is a question of fact, 

a matter of convention amongst officials, for it would also encompass elements whose 

source is not conventional, but moral and absolute. Inclusive positivists reply that, in Hart’s 

version of positivism, since the rule of recognition encompasses official’s practice, such 

practice may very well include elements of moral conduct, but which ones in particular is 

a matter to be settled by every legal system: the moral element is therefore not absolute, 

but conventional.389 The separation thesis therefore remains true to the extent that there is 

                                                 
385 Matthew Kramer, ‘On Morality as a Necessary or Sufficient Condition for Legality’ (2003) 48 American 
Journal of Jurisprudence 53, 76 ff. 
386 Himma, ‘Inclusive Legal Positivism’ 160. 
387 Ibid 137. 
388 Kramer 53. 
389 Ibid 58: ‘Even a thoroughly incorporationist legal regime is conventional in that it consists in sundry 
convergent modes of behavior (on the part of officials), which sustain a Rule of Recognition with a content 
that would have been different if the officials’ convergent modes of behavior had been different. In other 
words, that content is determined by the patterns of behavior – including, of course, the attitudes which the 
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no necessary moral content to law. In any event, one must recognize that the incorporation 

of moral requirements within a legal system’s rule of recognition is something which not 

only is possible, but is also often done, as Hart himself recognizes.390 Most modern 

constitutions for instance contain a litigable ‘bill of rights’ which represents a set of moral 

standards which all lower rules need to comply with in order to be valid. Other, looser 

morals-based validity criteria also permeate most legal systems. In EU law, the principle of 

proportionality governs the use of EU competences by EU institutions (Art. 5 TEU) and 

is therefore used by the European Court of Justice as a standard of review for validating 

or invalidating decisions of the EU institutions.391 For example, in relation to decisions of 

the European Commission to fine corporations in breach of competition law, the General 

Court defined the requirement of proportionality in the following terms: 

the principle of proportionality requires that the measures adopted by the 
institutions must not exceed what is appropriate and necessary for attaining the 
objective pursued. When it comes to the calculation of fines, the gravity of 
infringements has to be determined by reference to numerous factors and it is 
important not to confer on one or other of those factors an importance which is 
disproportionate in relation to other factors. In that context, the principle of 
proportionality requires the Commission to set the fine proportionately to the 
factors taken into account for the purpose of assessing the gravity of the 
infringement and also to apply those factors in a way which is consistent and 
objectively justified.392 

There has been an intense debate about whether or not the incorporation thesis is 

congruent with the basic tenets of positivism.393 We will here limit our analysis of this 

doctrinal debate to the question whether and under what conditions an inclusive positivist 

validity test is likely to confer authority to the legal rules and commands so validated. 

                                                 
behavior expresses – and is not preordained by the sheer nature of law. Albeit the principles validated as laws 
by an Incorporationist Rule of Recognition are not themselves conventional qua precepts of critical morality, 
their status of laws that get applied as such by legal officials is indeed conventional through and through in 
the sense just delineated.’ 
390 Hart, The Concept of Law 185–186. 
391 Tor-Inge Harbo, ‘The Function of the Proportionality Principle in EU Law’ (2010) 16 European Law 
Journal 158, 173. 
392 European Court of Justice, Arkema France, 17 May 2011, T-343/08, ECR 2011, II-02287, para 63. 
393 See generally Coleman and Leiter. Contra, see Raz, ‘Authority, Law and Morality.’  
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Critique of inclusive legal positivism has usually come quite close to the critique mounted 

against jusnaturalism, the difference being that positivist moral components of legal 

validity are relative to the legal system considered. Therefore, the argument that 

inescapable moral truths do not exist is not applicable to inclusive legal positivism: a legal 

system can choose whichever moral conditions suits it best.394 However, the pluralism 

critique firmly remains. If we take a Hartian view, officials in the legal system may only 

recognize or interpret as part of the rule of recognition the moral principles which are akin 

to their convictions or interests. For example, the principle of proportionality of sanctions 

could be interpreted in a wider or narrower manner depending on whether the judge wants 

to be strict or lenient on offenders. Moreover, including content-based elements in the 

validity criteria makes the legal system morally ‘static’ in the sense that legal rules will be 

tied to the dominant moral system. Morality, as Shapiro argues, adapts less readily than a 

given social fact, which can be changed overnight if required.395 Those who do not agree 

with the elite’s morals may therefore have to reject the authority of legal rules and 

commands because of this moral content.  

Another kind of critique is that inclusion of moral standards as part of the validity 

test may hurt legal certainty, and by the same token the ability of the law to prescribe 

behavior and accordingly claim authority.396 Many moral standards are indeed open ended 

and must be given flesh by judges and other officials. We saw above that proportionality 

was a quite plastic notion, and the European Court of Justice and the European Court of 

Human Rights have long struggled to systematize it despite its rather simple aspect.397 The 

                                                 
394 This is referred to as ‘normative ethical relativism’. See Himma, ‘Inclusive Legal Positivism’ 163. 
395 Scott J Shapiro, ‘On Hart’s Way Out’ in Jules L Coleman (ed), Hart’s Postscript: Essays on the Postscript of the 
Concept of Law (Oxford University Press 2001) 181–182. 
396 Kramer 62: ‘the norms of a legal system can include moral principles so long as any uncertainty engendered 
by officials’ reliance on those principles is not so severe and persistent as to deprive the system of the 
regularity that is essential for the rule of law.’ 
397 Se ́bastien Van Drooghenbroeck, La Proportionnalite ́ Dans Le Droit de La Convention Europe ́enne Des Droits de 

L’homme : Prendre L'ide ́e Simple Au Se ́rieux (Publications des Facultés universitaires Saint-Louis 2001). 
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same could be said of the principle of reasonableness398 or of the standards of public order 

and morality, which in Belgian law, are used as criteria for the validity of contracts (art. 6 

of the Belgian Civil Code).399 Coleman and Leiter rebut this challenge on several grounds, 

notably that open-endedness would not really be a problem for citizens, as it would seem 

that they do not use the rule of recognition to determine what rules apply to them, but a 

simpler rule of ‘identification’ which would be closer to Raz’ sources thesis.400 

II.2.3.3.4 Conclusion 

To their proponents, positivist legal systems represent a liberating breakthrough compared 

to legal orders subject to the whims of capricious sovereigns, or to the all-encompassing 

authority of moral dogmas. Positive validity criteria and corresponding governmental 

action are therefore regarded as an absolute requirement for the curtailment of oppression 

by the legal system.401 Yet all positivist conceptions of validity which we reviewed have 

shown that they were vulnerable to the capture of the legal system by the powerful. Legal 

systems would then only become one more tool in the hands of the powerful, as the Critical 

Legal Studies movement has underlined. Positivism generally fails to provide a systematic 

account of a justificatory link between the validity of a norm and its authority. Rather, all 

instances in which positivist validity translates into authority are explained by the personal 

ethics of those in power than by the nature of the legal system. In the absence of such 

justificatory link, the rule of law ideal can only be achieved contingently, when good guys 

are running the legal system, and until bad guys take their place. And when bad guys rule, 

                                                 
398 Hamish Stewart, ‘The Role of Reasonableness in Self-Defence’ (2003) 16 Canadian Journal of Law & 
Jurisprudence 317. 
399 The use of the terms ‘ordre public and morality’ in an EU directive as criteria for the patentability of 
inventions was in this regard challenged for lack of legal certainty. The Court rejected the argument on the 
ground that the directive gave four examples of non-patentable inventions, and therefore gives guidelines on 
the contours of these notions and thereby limits the discretion of the authorities. See European Court of 
Justice, ‘Netherlands v. Council, 9 October 2001, C-377/98, ECR 2001 I-07079’ para 39. 
400 Coleman and Leiter 243–244. 
401 Neil MacCormick, ‘The Ethics of Legalism’ (1989) 2 Ratio Juris 184. 
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the fact that they rule according to positively validated rules is unlikely to be any relief 

against oppression. We must therefore conclude that, like jusnaturalism and realism, 

positivism carries within itself the possibility of oppression and fails to present a theory of 

legal validity which, by only allowing the adoption of authoritative rules, would be 

conducive to the systematic achievement of the rule of law ideal. In the following chapter, 

we turn to a conception of validity which combines insights from jusnaturalism, realism 

and positivism while also attempting to offset their flaws for justifying the law’s claim to 

authority.
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II.3 A triple justification: Legality, effectiveness, legitimacy 

Chapter II.1 showed that the rule of law ideal could not be achieved systematically if it was 

conceived as a ‘checklist’ of formal, procedural, institutional or substantive elements to 

improve legal rules without questioning the foundations of legal systems. A review of the 

literature however reveals that this is how the dominant conception of the rule of law is 

currently articulated. Chapter 0 argued that the rule of law can only be achieved if the law 

is systematically able to direct behavior with the general assent of the subjects and without 

recourse to extensive coercion (II.2.1), which means that the law must be viewed by its 

subjects as having authority (II.2.2). It was then argued that validity criteria, i.e. the test 

which transforms a rule or command into law, are instrumental in determining whether a 

legal system is viewed as authoritative and as such should justify the law’s claim to authority 

(II.2.3). The representations of validity of the main currents of legal theory – jusnaturalism, 

realism, positivism – were then surveyed and it was found that none of these 

representations could act as a systematic justification of the law’s authority, since they all 

bore within themselves the germs of oppression (II.2.3.3).  

At this point, a clarification is in order. Basing our investigation on the possibility 

of achieving the rule of law ideal on an examination of legal validity is not meant to suggest 

that the rule of law ideal is part of the concept, nature or definition of law, and that any 

proper view of law necessarily has to integrate the rule of law ideal.402 Actually, the notion 

of validity is not definitional of law in a general sense, but only in a particular sense. Validity 

criteria define what the law is, but only in relation to the one legal system they belong to. 

Validity criteria of one legal system do not have currency in other legal systems and yet, 

                                                 
402 For critiques of such approach, see McDonald, ‘Positivism and the Formal Rule of Law: Questioning the 
Connection’ 93: ‘The most sophisticated attempts to establish a conceptual relation between the rule of law 
and the existence of law argue that the rule of law requirements are built into the bare notion of what law 
is.’; Marmor, ‘The Ideal of the Rule of Law’ 667: ‘It would seem that a theory about the rule of law is 
methodologically parasitic on a theory about the nature of the law.’  
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both systems can be recognized as legal systems despite having two different tests of 

validity. Therefore the general concept of law is broader than any set of validity criteria and 

cannot be circumscribed by reference to one type of validity test. Consequently, the 

purpose of this argument is instead to show that not any kind of validity criteria leads to 

valuable rules when evaluated in the light of the rule of law ideal.403  The second intention 

is to take advantage of the character of systematicity which a centralized validity test brings 

to the legal system: all rules and commands in a legal system come about and are shaped 

by the same set of validity criteria. Validity confers such a degree of uniformity to legal 

rules that it defines the ‘identity’ of legal systems (see above, section II.2.3.2). Based on 

these premises, this thesis concludes that, in the pursuit of the rule of law ideal seen as a 

search for the ‘excellence’ or ‘idealness’404 of particular legal systems, validity criteria are 

the place to start.405 This does not entail a general reflection on the nature of law or legal 

systems, which this thesis uncontroversially regards as a system of rules claiming authority 

on subjects (see above, section II.2.1).406  

Past and current studies on the rule of law have largely disregarded the question of 

the link between validity and authority, and how such link, located at the core of legal 

systems, could condition the achievement of the rule of law. It is on the contrary 

considered that the rule of law requires that a legal system must possess definite 

                                                 
403 See Shapiro, Legality 16–17. Contra, see Marmor, ‘The Rule of Law and Its Limits’ 52–53. 
404 The rule of law is consistently described as the mark of the ‘excellence of the legal system’. See e.g. 
McDonald, ‘Positivism and the Formal Rule of Law: Questioning the Connection’ 117; Fuller, The Morality 
of Law 41: ‘[rule of law conditions are] kinds of legal excellence toward which a system of rules may strive.’ 
And striving towards these qualities represents an ‘aspiration towards perfection in legality.’ 
405 Waldron describes the rule of law in terms of a search for better legal features. See Waldron, ‘The Concept 
and the Rule of Law’ 59: ‘[The Rule of Law] represents a natural trajectory of normative thought projected 
out from the normative significance of law’s defining features.’ 
406 Marmor (‘The Rule of Law and Its Limits’ 4) argues that in order to have a sensible discourse about the 
rule of law, it is enough to regard law as a set of general rules aimed at governing the behavior of citizens. In 
his view, the only ways in which a government could rule other than by law would be by ‘sheer terror’ or 
through ‘haphazard, whimsical orders’. Waldron (‘The Concept and the Rule of Law’ 13) however warns 
against ‘casual positivism’ which tends to rely on self-portrayals of governance systems as law to immediately 
conclude that a legal system exists. Waldron argues for a more demanding approach to the identification of 
legal systems. 
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characteristics, which are encompassed in ‘laundry lists’ of formal, procedural, institutional 

or substantive requirements. Arguably, some of these elements are concerned with the 

validation of legal rules, but the promotion of these new validity requirements does not 

ask whether the legal system, by functioning under these new parameters, will in fact be 

viewed as more authoritative and thereby curtail oppression rather than itself be a source 

of oppression. The approach based on fixed lists assumes that it will be the case, but as 

demonstrated above (see section II.1.4), it frequently leads to situations in which legal 

systems which obviously contravene the rule of law ideal are viewed as successfully 

implementing ‘rule of law reforms’ based on a list; or to situations in which legal systems 

which at one point comply with the list, still drift into oppression (see below, section II.4.2). 

This thesis showed that the adjustments required by rule of law laundry lists do, in the best 

of cases, hinder the mechanics of oppression, but never truly break them, making legal 

systems continually vulnerable to a return of oppression. This vulnerability is, arguably, 

not conducive to the long-term achievement of the rule of law ideal. 

The next chapter sets out to examine what sort of validity criteria a legal system 

should implement in order to shield itself systematically from oppression. In doing so, this 

chapter observes that jusnaturalism, realism and positivism all discuss legal validity by 

pointing to a quality which the legal system should systematically insert in its rules for those 

to be able to direct behavior in a proper way and garner authority. These qualities are 

legality, effectiveness and legitimacy, and are secured either legalistically (legality) or socially 

(effectiveness and legitimacy). This chapter will argue that, when these qualities are present 

together in a rule, they justify that rule’s claim to authority (section II.3.1). This chapter 

therefore suggests that the rule of law ideal commands to use a tridimensional theory of 

validity based on these three qualities, in which legality, effectiveness and legitimacy would 

act as benchmarks for the rule of law, while noting that these benchmarks together lead to 

a conception of the rule of law which is plural, relative and recursive (section II.3.2). This 
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chapter further notes that legality, effectiveness and legitimacy are open concepts, and 

examines them in turn to identify the concrete features which they could assume (section 

II.3.3). The chapter then closes by questioning the current tendency to regard legality as a 

proxy for effectiveness and legitimacy and by examining the conditions under which such 

approximation can satisfy the triple validity test and realize the rule of law ideal (section 

II.3.4)

II.3.1 Legalistic and social dimensions of validity: A tridimensional theory 

This thesis argues that researching the conditions under which the rule of law ideal can 

obtain in a particular social order implies to look for validity criteria through which this 

social order’s legal system is most likely to generate rules that are regarded as authoritative 

by subjects, because they are most likely to be thought to justify the law’s claim to 

authority.407 This thesis has further shown that a rule which is valid under the internal 

criteria determined by the legal system (i.e. de jure authority) will garner de facto authority 

only if its internal validity is likely to justify its claim to have authority within subjects’ 

perceptions (i.e. as a convincing justification that subjects should surrender their own 

judgment and follow the rule). The nature of the validity criteria at play in a legal system is 

therefore essential, as these criteria bear on the convincing character of the law’s claim to 

authority in the eyes of the subjects. 

It was shown above that validity conditions solely based (i) on internal technical 

conditions defined by the system itself (positivism), (ii) on the (predictable) effect of the 

rules (realism), or (iii) on abidance by a higher body of inescapable norms (jusnaturalism), 

were all unlikely to, on their own, serve as convincing justifications for the authority of 

                                                 
407 Neil MacCormick, ‘Rhetoric and the Rule of Law’ in David Dyzenhaus (ed), Recrafting the rule of law : the 
limits of legal order (Hart Publishing 1999) 172; Jules L Coleman, ‘Negative and Positive Positivism’ (1982) 11 
The Journal of Legal Studies 139, discussing the consequences of various conceptions of validity on 
authority. 
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legal rules in a particular social order of some size and diversity such as a State. Positivism 

views validity above all as membership and thinks that authority is relevant to law but not 

essential, so that validity conditions do not necessarily have to justify the law’s claim to 

authority, but will possibly do so in the best of cases. Joseph Raz’ normal justification 

thesis, for example, locates the authority of law in a theory about rational superiority, 

without engaging the notion of validity in that aspect.408 In other words, law can be valid 

(once the social fact of its membership of a legal system has been established) without 

providing or seeking to provide an acceptable justification for its claim to authority. 

Positing validity and providing justification would therefore be two distinct endeavors, one 

entirely descriptive (searching for the social fact, i.e. legal science), the other entirely 

normative (searching for reasons to defer to the law, i.e. social and moral philosophy).409 

Realism for its part does also not conceive of validity as justification, and seems to be 

satisfied with a demonstration of effectiveness to conclude that a rule is valid, meaning 

that notions of authority (at least as the capacity to induce assent) are largely absent from 

realist legal theory (and in this, as argued above, realist scholars largely give up on the rule 

of law ideal). Jusnaturalist theories of validity are those which sit closest to a justification-

based view of validity as they expressly seek to find a justification for the binding force of 

the law and the coercive powers of the state in their conception of validity, by linking 

validity criteria to morality.410 However, when this validating moral content coincides with 

                                                 
408 See Michael Giudice, ‘Existence and Justification Conditions of Law’ (2003) 16 Canadian Journal of Law 
and Jurisprudence 23. Inclusive legal positivists expressly attempt to remedy this aspect. See Wil Waluchow, 
Inclusive Legal Positivism (Clarendon Press 1994) 2. 
409 Shapiro, Legality 47. 
410 Dworkin for instance argues that, when in hard cases judges must apply principles, the authority of those 
principles derives from whether or not they justify morally the legal system. Ronald Dworkin, ‘Natural Law 
Revisited’ (1982) 34 University of Florida Law Review 165, 165: ‘judges should decide hard cases by 
interpreting the political structure of their community in the following, perhaps special way: by trying to find 
the best justification they can find, in principles of political morality, for the structure as a whole, from the 
most profound constitutional rules and arrangements to the details of, for example, the private law of tort 
or contract.’ Emphasis in original. See also Finnis, Natural Law and Natural Rights 23–24: ‘the principles of 
natural law explain the obligatory force (in the fullest sense of “obligation”) of positive laws, even when 
those laws cannot be deduced from those principles. And attention to the principles, in the context of these 
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predefined sets of moral norms, this does not bode well in conditions of pluralism and is 

bound to lead to disagreement rather than to consensus on whether or not the law’s claim 

to authority is justified.  

The above demonstration seems to rule out the idea that validity as a justification 

for the law’s authority can successfully be conceived in terms of either one of the three 

types of validity tests presented above. Validity as justification is, as one can easily see, very 

much conditioned by the relevant rule’s reception within the social order, since it appeals 

to each subject’s personal reasons for deferring to the law. In a dynamic perspective, the 

process governing the ‘reception’ of the rule by the social order can be sketched as follows. 

Once the validity criteria applicable internally by a legal system have been fulfilled (i.e. 

when a rule is considered legal by the system), the rule is presented to its subjects, along 

with a claim to authority.411 It is then up to the subjects to accept the claim and act upon 

the rule or not. As indicated above, Hart was doubtful as to the fact that legal subjects were 

adopting such an active stance toward the law (see above, section II.2.3.3.3.1.1), and argued 

that acceptance of the rule of recognition was reserved to officials in the system, the rest 

of the population being in a logic of obedience. This thesis would like to give more credit 

to the people’s attitude towards the law. While it is not argued that all subjects know in 

detail the validity criteria applied by their legal system, or that they consciously weigh for 

every legal rule whether or not they think that the law’s claim to authority is justified or 

not, it is likely that most people subject to a legal system have a fairly good idea of how 

                                                 
explanations of law and legal obligation, justified regarding certain positive laws as radically defective, precisely 
as laws, for want of conformity to those principles.’ Emphasis in original. 
411 See J. Raz, ‘The Claims of Law’, in J. Raz, The Authority of Law (Oxford: Oxford University Press, 2nd ed., 
2009) 28. See also Habermas, ‘Civil Disobedience: Litmus Test for the Democratic Constitutional State’ 102: 
‘The constitution must be capable of justification on the basis of principles the validity of which may not be 
dependent upon whether or not the positive law conforms with them. The modern constitutional state can 
therefore only expect of its citizens obedience to the laws if and in so far as it rests on principles worthy of 
recognition, in light of which that which is legal can be justified as legitimate- and, if necessary, can be rejected 
as illegitimate.’ In the next paragraphs, we will argue that justification does not only depend on a 
demonstration of legitimacy. 
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they feel about it, and whether or not they obey the law because they think it is justified or 

for another reason.412 In other words, subjects realize quite readily if they feel oppressed. 

If such feeling becomes too widespread, the legal system then risks having to collapse into 

a police state if it wants its rules to be followed by its subjects and applied by its officials. 

Conceiving of validity as justification and not purely as membership must lead us 

to accept that validity can no longer be ascertained using a unidimensional test. If, as 

explained above, the justification of the claim to authority made by a legal rule must, in a 

well-functioning legal system, be consubstantial with the law’s validity, then the law’s 

validity must indeed depend, or at least partly depend, on the reception of the rule by the 

public, and not only on the verification of an abstract or syllogistical test.413 To recall, this 

can be argued in the following manner. If we consider a legal rule to be an utterance 

purporting to make its subjects behave in a certain way (‘speech acts’), and if this intention 

is rejected and subjects continue to live their lives without taking the rule into account (or 

if they only do so under physical constraint), then as indicated above, the rule fails as a 

speech act, and will not be truly valid, but rather lame as a tool to direct behavior.414 To 

ensure the success of the speech act, the legal system’s validity test must thus be crafted in 

consideration of the subjects’ preferences and expectations, more precisely as a convincing 

justification that the behavior prescribed by the rule will allow them to meet these 

preferences and expectations.415 Validity as justification must therefore be determined also 

                                                 
412 In his seminal Why people obey the law, Tom Tyler is able to put in evidence, based on extensive sociological 
research, that decisions of compliance with the law are based on normative considerations of fairness, and 
not only on instrumental considerations pertaining to desire to avoid sanction. See Tom R Tyler, Why People 
Obey the Law (Princeton University Press 2006). 
413 On the interactions between formal and sociological tests, and their mutual importance, see Olivier 

Corten, ‘Le « droit en contexte » est-il incompatible avec le formalisme juridique ?’ (2013) 70 Revue 
interdisciplinaire d’études juridiques 70. 
414 See Ost and van de Kerchove 312. Fagan (109) argues that, even though it would be valid from a positivist 
perspective, such laws would be ‘defective’.  
415 This question has notably been addressed in the field of transnational justice, in reaction to the fact that 
issues of prosecution and reconciliation were generally designed and managed by elites. On the contrary, 
social science research on subjects’ experiences and expectations allows to design more responsive models 
for ‘dealing with the crimes of the past and [for] constructing the future.’ See Nicholas Jones, Stephan 
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from a psychological and sociological perspective416 whereas validity as membership can 

be determined only through a purely legalistic test. Accordingly, a rule will be truly valid as 

law/as a speech act only if it succeeds under both forms of tests: the legalistic and the 

social one. Arguably, law that is only valid in reference to itself (formally valid according 

to legalistic criteria), and which for the outside world is viewed as an unjustified order can 

hardly be called law in the ‘sociological’ sense of the word.417 In those cases the law is a 

solipsistic wish at best, or oppression in disguise at worst, but not in any way a legal rule 

‘in good shape’, let alone an instrument of the rule of law. Yet, lawyers often make the 

mistake of presuming that a rule passing the legalistic test does not just claim, but also has 

authority, and disregard the social test by which the claim to authority is or is not viewed 

as justified in the experience of the subjects.418 This stance impoverishes the notion of legal 

system (and of the rule of law) as it very possibly overlaps with any ‘rule system’ (and the 

rule of law overlaps with any ‘rule by law’).419 The heavily technical validity tests operated 

by many modern legal systems reinforce this reflex. Think only of the Belgian laws dividing 

competences between Regions, Communities, and the Federal State,420 or EU Treaty 

                                                 
Parmentier and Elmar GM Weitekamp, ‘Dealing with International Crimes in Post-War Bosnia: A Look 
through the Lens of the Affected Population’ (2012) 9 European Journal of Criminology 553, 561. 
416 See Krygier, ‘The Rule of Law: Legality, Teleology, Sociology’ 64: ‘what, in a particular society are the 
sources of and impediments to orienting one’s actions by law is essentially an empirical, socio-legal question 
to which we have few certain answers.’ See also most importantly, Phillippe Nonet and Philip Selznick, Law 
and Society in Transition: Toward Responsive Law (2nd edn, Transaction Publishers 2001) 3: ‘[t]o make 
jurisprudence more alive, there must be a reintegration of legal, political, and social theory. As a step in this 
direction, [these authors] have attempted to recast jurisprudential issues in a social-science perspective. Thus 
understood, competing philosophical theories are seen as reflecting varieties of legal and social experiences.’ 
417 Scholars who view the law as an ‘autopoietic’ system would disagree with this view that legal validity 
involves elements from outside the system. Luhmann, for example, views law as a self-referential 
autonomous system internally defining its boundaries, which performs ‘operative closure’ in respect of its 
‘environment’, from which it can ‘learn’ and consequently adapt its practices but with which it does not share 
an organic relationship through, for example, the dual dimension of validity as formal and social. See Niklas 
Luhmann, Law as a Social System (Fatima Kastner and others eds, Oxford University Press 2004) 98–105. 
418 Lawyers tend often to take positive validity for granted, and think the question stops at that. Social 
scientists, on the contrary, usually look further and research whether the law is ‘in good shape’ (i.e. literally 
‘valid’) to govern society. See Christie, ‘The Notion of Validity in Modern Jurisprudence.’ 
419 See Waldron’s critical account of ‘casual positivism’, which limits its observation of the existence of the 
law to the existence of effective rules, above n 406. 
420 See Patricia Popelier and Koen Lemmens, The Constitution of Belgium : A Contextual Analysis (Hart Publishing 
2015) 71 ff. 
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provisions on EU-Member States competences (TFEU, Title I). It is therefore important 

to educate legislators, judges and lawyers, but also subjects, to the fact that these 

formal/internal validation processes, even though they are important,421 lose much of their 

meaning if they are not confirmed by a social/external validation which gives the rule its 

true status as law not in the technical sense, but in a social sense.422  

This exigency for a social confirmation of legalistic validity relates to some extent 

to the efforts that have been made for quite some time to approximate technical and 

sociological approaches to law. An example of such approach is that of Eugen Ehrlich, the 

founder of the sociology of law, who argued that law in the technical sense (‘legal 

provisions’) can never be detached from the social order which it intends to govern. Not 

only do legal provisions overwhelmingly derive from arrangements present in the social 

order, they must also correspond with what the members of that social order find useful 

and acceptable. Therefore, it is a mistake to only appraise the legal phenomenon on the 

basis of legal provisions. On the contrary, identifying and understanding the law and its 

operation necessitates a sociological approach:  

The modern science of society, sociology, looks upon law as a function of society. 
It cannot limit itself to the Legal Provision as such. It must consider the whole of 
law in its social relations and must also fit the Legal Provision into this social 
setting. For this purpose obviously the greatest possible knowledge of the whole 
structure of society, of all its institutions, and not only those regulated by statutes, 
is prerequisite.423  

                                                 
421 Tamanaha has argued that legalistic validity criteria, through the certainty they afford, make ‘legal liberty’ 

possible. See Tamanaha, On the Rule of Law : History, Politics, Theory 36. 
422 This insight finds echo in Ronald Dworkin’s confrontation of legal positivism with ‘hard cases’ of 
application, in which a black letter law approach is simply useless. To get to the right answer, i.e. the right 
legal determination (because there is always one), that is, what the law is, a judge faced with a hard case must 
appeal to elements which transcend formal validity and call upon ‘principles’ as expressions of what solution 
would be received as ‘justified’ in society, based on ‘principles’. Ronald Dworkin, Law’s Empire (Harvard 
University Press 1986) 239. See also Dworkin’s theory that legal interpretation, according to which, when a 
judge is solving a hard case, his or her interpretation is constrained by the ideas of fit and justification: fit 
because it must ‘fit’, cohere with the rest of the legal system, and justification because his interpretation must 
be the best moral justification of the system as a whole. Ibid 256–257. 
423 Eugen Ehrlich, ‘The Sociology of Law’ (1922) 36 Harvard Law Review 129, 144. 
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Likewise, Roscoe Pound’s famous distinction between law in books and law in action and 

his critique of what he called ‘mechanical jurisprudence’,424 argues that, by seeking to 

understand law only as mechanically validated rules, one loses sight of the ideal of justice 

presiding to the idea of law in people’s minds425 and leads to oppression. As Pound writes 

in his 1910 seminal article: ‘[w]e have developed so minute a jurisprudence of rules, we 

have interposed such a cloud of minute deductions between principles and concrete cases, 

that our case-law has become ultra-mechanical, and is no longer an effective instrument of 

justice if applied with technical accuracy.’426 In this vein, true legal validity presupposes 

both formal and social dimensions if it is to describe both the authority of law in the books 

(de jure) and of law in action (de facto). Closer to us, Martin Krygier is taking a similar stand 

when he advocates for a ‘sociology of the rule of law’ rather than an ‘anatomical’ approach 

to the rule of law. In short, Krygier thinks that the rule of law should question at least as 

much social responses to the legal system, as it does its formal or substantive appearance.427  

This conception of legalistic validity enriched by social reception also approximates 

Habermas’ conception of truth as a discursive concept. Habermas argues that the truth is 

not something that is, but rather something that must be established following a debate 

between all those affected. Habermas argues that this ‘epistemic conception of truth 

transforms the (two-place) validity [Gültigkeit] of the proposition p into the (three-place) 

validity [Geltung] “for us” or acceptance “by us”—the ideal audience that must be able to 

justify the claim to truth raised on behalf of p if indeed this claim is justified.’428 The same 

                                                 
424 Roscoe Pound, ‘Mechanical Jurisprudence’ (1908) 8 Columbia Law Review 605. 
425 Pound analyzes how popular juries often deviate from black letter law for this reason. See Roscoe Pound, 
‘Law in Books and Law in Action’ (1910) 44 American Law Review 10, 18, stating, in terms not far away 
from a debate on the rule of law: ‘Jury lawlessness is the great corrective of law in its actual administration. 
The will of the state at large imposed on a reluctant community, the will of a majority imposed on a vigorous 
and determined minority, find the same obstacle in the local jury that formerly confronted kings and 
ministers.’ 
426 Ibid 20. 
427 Krygier, ‘The Rule of Law: Legality, Teleology, Sociology.’ 
428 Jürgen Habermas, Truth and Justification (MIT Press 2003) 37. References omitted. 
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may be argued about the validity of a claim to authority made by the legal system: once the 

formal validity of such claim (Gültigkeit) is established through a legalistic test, such claim 

will only be fully justified and thereby become fully valid (Geltung means validity but also 

‘value’) after acceptance by the subjects. This thesis therefore argues in favor of a formal 

and social conception of validity, the latter being ascertained through debate or dialogue 

(on the dialectical aspect of validity and the rule of law, see below, section II.4). This being 

established, the next step is look further into what the formal/internal and social/external 

elements of validity as justification may be in practice. We therefore need a conception of 

validity which can fulfill this justificatory role by embracing the formal and social aspects 

of legal validity. 

In trying to flesh out such a conception of legal validity, we should of course not 

discard the three theories of validity presented and criticized separately above, but rather 

build on them as we observe that they each highlight an important and relevant dimension 

of what justifies that a rule be binding as law: positivists highlight that all law must be 

objective and systematic, so that it be clear, predictable and allow one to maximize one’s 

liberty under the law. This is a concern for legality. Realists insist that all law must effectively 

govern relations between members of society, maintain order and achieve stated objectives. 

This is a concern for effectiveness. Jusnaturalists underline that all law must square with 

morality, so that it does not pursue wicked ends (as this is arguably antithetical to the idea 

of law). This is a concern for legitimacy. It follows that in order for a legal system to be able 

to justify its rules’ claim to authority, its validity test needs to internalize those three types 

of concerns and respond to them.429 Law as a systematic order of rules, in other words, 

can never be divorced from the various representations as to what law should be in the 

                                                 
429 See Philip Selznick, ‘“Law in Context” Revisited’ (2003) 30 Journal of Law and Society 177, 178–179: 
‘positive law is only part of a larger, more inchoate unity, which we call the “legal order” or, more awkwardly, 
the “socio-legal order”.’ Selznick then describes the search for the law as a ‘socio-legal enquiry’, which is not 
exhausted by the simple examination of the formal sources of law, and in which ‘we cannot separate positive 
law from debatable principles of fairness, truth-finding, and morality.’  
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social order it governs, lest it becomes oppressive and arbitrary.430 In this light, this thesis 

argues that a legal system must systematically operationalize a ‘tridimensional’ validity test 

internalizing elements of legality, effectiveness and legitimacy.431 The tridimensional 

conception of validity must be regarded as an ideal instantiation of validity from the point 

of view of the legalistic and social justification of the law’s claim to authority. The below 

paragraphs will argue that, should all three criteria of the validity test be met by a rule, this 

fact alone would provide a justification for the rule’s claim to authority under all counts 

under which it could be questioned.  

Firstly, regarding legalistic criteria of validity (which one can instantiate as formal 

requirements for a legal rule to emerge, such as procedure, competence, but also other 

qualities relative to the rule itself such as clarity (e.g. language requirements), non-

retroactivity, possibility of performance, etc.), one can imagine challenges to the claim of 

a cognitive nature: ‘I did not know the law was in force (I could not recognize that it had been 

adopted since procedures and competences to that effect do not exist/have not been 

followed), I did not understand the law because it was unclear, I did not know the law 

existed at the time since it was only retroactively adopted, and for all these reasons I was 

not in a position to defer to the law.’ Formal validity criteria allow to counter those 

challenges to the law’s authority, and in any event also evacuate questions about the law’s 

‘existence’, as indicated above. 

                                                 
430 On the ‘culture of justification’ to build into the legal system in order to realize the rule of law, see 
Dyzenhaus, ‘Recrafting the Rule of Law’ 7–9. For an argument that judicial reform should make use of public 
surveys on the ‘efficiency’ and ‘legitimacy’ of the justice sector, see José Juan Toharia, ‘Evaluating Systems 
of Justice Through Public Opinion: Why, What, Who, How, and What For?’ in Erik Gilbert Jensen and 
Thomas C Heller (eds), Beyond Common Knowledge: Empirical Approaches to the Rule of Law (Stanford University 
Press 2003). 
431 For earlier delineations of the ‘enriched’ conception of legal validity which we use in this paper, see 
Ernesto Garzon Valdez, ‘Algunos Modelos de Validez Normativa’ (1977) 3 Revista Latinoamericana de 
Filosofia 375; François Ost, ‘Considérations sur la validité des normes et systèmes juridiques’ 1; Aulis Aarnio, 
‘The Formal Validity, Efficacy, and Acceptability of Legal Norms’ in Aulis Aarnio (ed), Essays on the Doctrinal 
Study of Law (Springer 2011). 
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Secondly, regarding the criterion of effectiveness (which one can instantiate as the 

requirement that the law has the effect and reaches the objectives which it seeks to achieve), 

one can imagine challenges of an instrumental nature: ‘the law is ineffective, it does not 

achieve its objectives, or reaches them at too high a cost, or no one follows it, so it is 

useless, counter-productive, or it puts me at a disadvantage to defer to the law.’ Validity 

criteria in the form of effectiveness assessments allow to counter those challenges to the 

law’s authority, and also settle questions about the law’s instrumental value. 

Lastly, regarding the criterion of legitimacy (which one can instantiate as the 

requirement that the law comply with the moral principles running through the social 

order), one can imagine challenges of an axiological nature: ‘the law is immoral, unjust, or 

unfair, substantively or procedurally, therefore I object to deferring to the law.’ Validity 

criteria in the form of procedural fairness or substantive justice allow to overcome those 

challenges, and to put moral criticism to rest. 

Of course, all those challenges to the authority of the law can also be overcome 

using coercion, but then as indicated above, the claim of the law fails, and literally speaking, 

it can no longer be regarded as ‘valid’ or ‘in good shape’, since the speech act is not by 

itself operative. This is not to deny that in all legal systems, a certain amount of coercion 

will be needed, as the validity criteria applied by the legal system will probably never act as 

a fully convincing justification for everyone. However, for the law not to turn into 

oppression-as-a-rule, the level of conviction should be immensely higher than the level or 

coercion.  

Such conception of validity as a triple justification for the law’s claim to authority 

connects to what Philip Selznick was referring to when he spoke of ‘ideal legality’ as a 

synonym for the rule of law. The rule of law refers to the ‘master ideal’ of law, to its most 

excellent expression, as demonstrated by ‘the governance of official power by rational 
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principles of civic order’432 and the fact that it aims ‘progressively to reduce the degree of 

arbitrariness in the positive law.’433 Ideal legality designates the character of a law that fulfills 

both these functions. One cannot of course fail to see the links that immediately appear 

between this use by Selznick of the word ‘legality’, and this thesis’ approach to the rule of 

law based on validity.434 Selznick here might hint at the fact (which this thesis also seeks to 

evidence) that the excellence of the law is located at its core: in what determines its status 

as ‘legal’ or not, that is, in its validity.435 The contribution of this thesis to this insight is to 

expose the ways in which tridimensional validity may translate into ideal legality (or the 

rule of law) in the sense described by Selznick.  

To conclude, valid legal rules should respond to fixed legalistic requirements so as 

to be easily and objectively identified: this is the cognitive justification of the law. They must 

at the same time act as guides of behavior so as to effectively ‘govern’ the social order and 

lead it towards stated ends: this is the instrumental justification of the law. Finally, they must 

be congruent with the community’s moral aspirations, whatever these may be: this is the 

axiological justification of the law. When a rule is valid, i.e. justified according to the three 

dimensions hinted at above, one can venture the affirmation that it translates into authority 

                                                 
432 Selznick, ‘Sociology and Natural Law’ 95. 
433 See Martin Krygier, Philip Selznick: Ideals in the World (Stanford Law Books 2012) 122. See also Selznick, 
‘Sociology and Natural Law’ 100 (emphasis in original): ‘Plainly, positive law includes an arbitrary element. 
For him who must obey it, it is to some extent brute fact and brute command. But this arbitrary element, 
while necessary and inevitable, is repugnant to the ideal of legality. Therefore the proper aim of the legal 
order, and the special contribution of legal scholarship, is progressively to reduce the degree of arbitrariness in the 
positive law.’  
434 In this Selznick argues for an ideal of legality (or model for the rule of law) under which the law is seen 
as ‘justified’ to those who have to obey it, rather than as ‘arbitrary’. This ideal is to be discovered by 
jurisprudence scholars, and implemented in the legal system’s validity conditions.  
435 Krygier, Philip Selznick: Ideals in the World 123–124: ‘Of course it is common to recognize qualitative 
distinctions by distinguishing concept and qualifier, the former dealing with what is internal to the 
phenomenon and the latter appraising it on the basis of some external criterion: for example, law and good 
law, “the law that is” and “the law that ought to be.” In relation to latent values, however, Selznick considers 
this way of talking inadequate. The connection between law and good law is variable, but is not merely 
contingent, accidental. What one seeks are immanent, internal qualities of legal orders, not merely to attach a 
label of approval or disapproval, according to one’s own lights. Laws can be bad as laws, then notwithstanding 
that their purposes may be exemplary; and conversely, laws of impeccable legality might be turned to evil 
ends […]. On the basis of its internal morality, one can criticize a law as inferior to other laws, not merely or 
necessarily because it is law that does bad, but because it is bad law, that is, law that is more arbitrary than 
other laws, and so lives up less successfully than it should to the master ideal of legality.’ 
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because it is recognized as having all the qualities that are quintessential of law: it is clear 

so that one can know it and maximize one’s liberty within it; it is effective so that it 

‘governs’ society and steers it towards stated objectives, thereby preventing disorder and 

the oppression of the weak by the strong; and it is legitimate, so that its prescripts are 

morally acceptable. The claim of the law to authority can thus be nothing but accepted.  

This tridimensional conception of validity is arguably of great use for the rule of 

law ideal, as it can be used to critique the validation practices of any legal system from the 

point of view of the justification or not of its claim to authority. For example, a legal system 

may be producing laws which are entirely valid from a legalistic point of view, that is, rules 

complying perfectly with the system’s self-defined validity criteria (and which are de jure 

authoritative). However, if said rules are ineffective or regarded as illegitimate, then the 

rules will fall short of the ideal conditions for a rule to be socially experienced as valid law, 

such that those rules will probably not be regarded as fully de facto authoritative. So this 

ideal notion of validity is evaluative of the quality of individual rules as law in good shape, 

and it allows to frame a notion of the rule of law that is evaluative of the shape legal systems 

are in, as suggested by Jeremy Waldron436 and Philip Selznick.437  

II.3.2 Tridimensional validity and its consequences for the rule of law 

Before moving on to section II.3.3, which takes a closer look at the three elements of legal 

validity, we will first reflect on the consequences of viewing validity in three dimensions. 

According to the tridimensional theory of validity, which is, so this thesis argues, more 

                                                 
436 Waldron, ‘The Concept and the Rule of Law’ 12. 
437 See above note 214, and Selznick, ‘Sociology and Natural Law’ 94 and 97: ‘The meaning of law includes 
the ideal of legality. That ideal, even though not yet completely clarified or specified, is the source of critical 
judgment concerning constituent parts of the legal order, especially particular rules and decisions. When a 
part of the law fails to meet the standards set by that ideal, it is to that extent wanting in legality. It does not 
necessarily cease to be law, however. It may be inferior law and yet properly command the respect and 
obligation of all who are committed to the legal order as a whole. At the same time, a mature legal system 
will develop ways of spreading the ideals of legality and of expunging offending elements.’ Emphasis in 
original. 
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likely to provide legal systems with foundations that are conducive to the rule of law ideal, 

the validity of the law derives from a complex of three qualities: legality (formal/cognitive 

validity), effectiveness (instrumental validity) and legitimacy (axiological validity),438 which justify 

the law’s claim to authority and make it succeed as a speech act. This is not neutral, as the 

tridimensional approach moves away from the idea that validity can be treated as a 

technicality, and from the idea that lawyers need not be concerned about politics, sociology 

or psychology. Under the tridimensional conception, validity is at the same time (i) plural, 

i.e. it depends on formal criteria as well as on empirical and axiological criteria, (ii) relative, 

in the sense that it is a matter of degree, and (iii) recursive, in that it depends to some extent 

on the recognition of the law as such by those to which it is addressed.439 These three 

aspects of tridimensional validity come with two main challenges which we examine in 

turn: they might blur the perception of the validity and authority of the law (section 

II.3.2.1), and they result in a validation process which is cumbersome to put in place 

(section II.3.2.2). 

II.3.2.1 Blurring perceptions of legal validity and authority 

Tridimensional validity, as its name indicates, means that legal validity can no longer be 

ascertained through one litmus test verifying well-defined legality criteria, but must also 

satisfy more open-ended effectiveness and legitimacy criteria. This does not mean that only 

effective and legitimate legal orders can be law, and that legal systems that are formally in 

good shape but ineffective and/or illegitimate are not law at all. When a system of rules 

operating an internal test of validity and claiming authority is demonstrably in existence in 

a social order, we are certainly in the presence of a legal system, technically speaking (see 

above, chapter II.3). What is meant is that technical elements do not exhaust entirely what 

                                                 
438 See Ost and van de Kerchove 324.  
439 These reflections owe very much Ost’s & van de Kerchove’s synthesizing yet seminal work on the topic 
of legal validity. See Ibid 307–383. 
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it is for a legal norm to be valid in the full complexity of the term. If a legal rule is ineffective 

or illegitimate, its performance as a speech act will be crippled by the fact that, in the 

experience of the subjects, it will be regarded as a useless or oppressive device (or both). 

This approximates the position of many legal theorists like H.L.A. Hart or John Finnis, 

who argue that legal systems can become ‘borderline’ despite meeting criteria of pure 

legality,440 showing that legal systems which do not maintain an appropriate balance 

between legality, effectiveness and legitimacy are ‘defective’ to some extent.441 

However, tridimensional validity also requires more than running three tests 

instead of one. Validation will on the contrary be the result an iterative and critical process 

enmeshing formal elements (was the rule cast in the appropriate form, through the 

appropriate process, etc.?), empirical elements (is the rule effectively guiding subjects 

conduct towards stated objectives?442), and value elements (is the rule viewed as 

‘appropriate’ and ‘moral’ by subjects?443). Legality, effectiveness and legitimacy are in this 

process intimately tied to each other, such that failure in one of them has a bearing on the 

achievement of the others, and progress in one also impacts positively on the whole validity 

                                                 
440 See Hart, The Concept of Law 15; Finnis, Natural Law and Natural Rights 11 (Though, contrary to 
jusnaturalists, this thesis does not believe that the remedy is in compliance with obvious principles which 
would be part and parcel of the law’s validity). See also Shapiro, Legality 391–392. 
441 See Selznick, ‘Sociology and Natural Law’ 97. 
442 If effectiveness should not be considered the main element of the ‘lawness’ of a rule, it is nonetheless 
widely accepted that valid law must ‘matter’ (Martin Krygier, ‘False Dichotomies, True Perplexities, and the 
Rule of Law’ in András Sajó (ed), Human Rights with Modesty: The Problem of Universalism (Springer Netherlands 
2004) 263.), must be ‘effective in governing many – if not most – of the more important interactions and 
conflicts in a given society.’ (Waldron, ‘The Concept and the Rule of Law’ 43.). 
443 Legitimacy is intimately connected with a perception of appropriateness in the eyes of those concerned 
by the object under consideration. Bernstein & Cashore define ‘political legitimacy’ as ‘the acceptance of a 
shared rule by a community as appropriate and justified.’ (Steven Bernstein and Benjamin Cashore, ‘Can 
Non-State Global Governance Be Legitimate? An Analytical Framework’ [2007] 1 Regulation & Governance 
347, 348).On the links between rules, social values, and legitimacy, Wallner argues that ‘[t]he substantive 
alignment of policy content with the dominant attitudes of society and the procedural elements found in the 
processes of policy development and implementation influence the perception of legitimacy.’ (Jennifer 
Wallner, ‘Legitimacy and Public Policy: Seeing Beyond Effectiveness, Efficiency, and Performance’ [2008] 
36 Policy Studies Journal 421, 437). The conditions of such appropriateness and justification are multifaceted. 
See notably Richard H Fallon, ‘Legitimacy and the Constitution’ (2005) 118 Harvard Law Review 1787, 
identifying legal, sociological and moral aspects relevant to legitimacy.  
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assessment.444 For example, authors have underlined that rules that are perceived to be 

fully legitimate will tend to be self-enforcing, and therefore highly effective.445 Conversely, 

a legal system which would have no regard for its legitimacy and bet all its resources on 

coercion and enforcement would probably quickly ‘bankrupt itself’.446 It has often been 

emphasized as well that, in exceptional circumstances, the preservation of the rule of law 

could justify departure from the formal legal or constitutional framework, which, in such 

situations, does not necessarily affect the validity of the rules so adopted if these are 

effective and regarded as legitimate.447 At the same time, these interrelated validity 

requirements may prove difficult to disentangle. For example, democracy is often 

considered a substantive principle, deriving from the human right to govern oneself448 and 

                                                 
444 Ost and van de Kerchove 341: ‘[Les rapports des trois critères de validité] ne sont pas de juxtaposition, 

mais d’interaction.’ See also Jürgen Habermas, Between Facts and Norms : Contributions to a Discourse Theory of 
Law and Democracy (Polity Press 1996) 29–30. 
445 See Julia Black, ‘Constructing and Contesting Legitimacy and Accountability in Polycentric Regulatory 
Regimes’ (2008) 2 Regulation and Governance 137, 148; analyzing how private regulators deprived of any 
public power may adopt ‘private’ regulations which have an effective bearing on third parties’ behaviour as 
a result of a high level of perceived legitimacy in the relevant public). On the limits of ‘legal effectiveness’ 
alone for achieving the rule of law, and the importance of the socially normative dimension of the law, see Krygier, 
‘The Rule of Law: Legality, Teleology, Sociology’ 66–68. See also, from a more psychological perspective, 
Tyler, arguing that the most influential factor in obedience and deference to law is its legitimacy, understood 
in relation to procedural justice. 
446 See Shapiro, ‘Authority’ 397–398, on the relationship between effectiveness and legitimacy, albeit in a 
cynical, power-reinforcing perspective: ‘Authorities use many strategies in order to influence people to pay 
[the] costs [of legal rules]. Perhaps the most cost-effective approach is ideological. By claiming the power to 
obligate, rather than simply the permission to coerce, authorities attempt to persuade their subjects to comply 
out of a sense of moral duty. The greater the number of people who accept the law’s authority to impose 
such duties, the fewer the resources that the state must devote to the enforcement of its laws. Once the state 
has won its people’s hearts and minds, their bodies will follow. To be sure, legitimation strategies presuppose 
the existence of considerable machinery of education, indoctrination, and manipulation. The dissemination 
of ideology is, like anything else, not cost-free. Yet, the use of brute force also presumes a vast apparatus of 
prevention, detection, and retribution. Even at the current state of technology, law enforcement is still 
extremely labour-intensive, requiring a large network of police, investigators, prosecutors, and correction 
officers, in addition to an extensive system of jails and other correctional facilities. A society that invested all 
its resources in intimidation and none in persuasion would quickly bankrupt itself. But expense is not the 
only consideration that obliges authorities to legitimate themselves. The machinery that the state erects to 
reward those who comply and punish those who don’t must be manned by at least some who recognize the 
state’s legitimacy and remain loyal to its ideology. It is simply not possible to have “threats all the way down”. 
At some point, someone, someone has to carry out the will of the authority because he feels not only obliged, 
but morally obligated to do so.’  
447 Finnis, Natural Law and Natural Rights 275: ‘Sometimes […] the values to be secured by the genuine Rule 
of Law and authentic constitutional government are best served by departing, temporarily but perhaps 
drastically, from the law and the constitution.’ This is a position which was already held by Locke. See Michael 
P Zuckert, ‘Hobbes, Locke and the Problem of the Rule of Law’ in Ian Shapiro (ed), The Rule of law: NOMOS 
XXXVI (New York University Press 1994) 74–75. 
448 See notably Article 1 of the Universal Declaration of Human Rights, which states: ‘All human beings are 
born free and equal in dignity and rights. They are endowed with reason and conscience and should act 
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from the inherent dignity bestowed on every human being. As such, a democratic pedigree 

would be a fundamental determinant of the legitimacy of any legal rule (see below, section 

II.3.3.3.1). Yet, democracy must be operationalized into procedures for law-making, such 

as voting laws, majority requirements, etc. resembling the positivist ‘master test’. Following 

democratic procedures can thus also be analyzed as a legality requirement. The 

combination of these elements in the validity test will result in variable scores of validity, 

with rules being viewed as ‘more or less’ valid.449  

The above may leave one to wonder what kind of practical validity ‘test’ a legal 

system should operate to observe the tridimensional conception of legal validity. This 

thesis argues that legal validity should be not be viewed as a one-off event, but rather as a 

process by which the legal system responds and adapts to the demands of the social order 

with a view to maximizing its authority. This can be conceptualized as follows. In the 

elaboration of a rule, the legal system must take into account the preferences and 

expectations of subjects to craft the best possible rule from the point of view of legality, 

effectiveness and legitimacy. Once the rule is formally adopted and validated according to 

the internal criteria of the legal system, another process starts, that of the monitoring of 

responses in the social order, and of the application of adaptations where necessary to 

ensure the highest possible level of legality, effectiveness and legitimacy. This requires 

technical devices, such as evaluation mechanisms like impact assessments, periodic 

reviews, standards of interpretation by courts (e.g. tests of proportionality and 

reasonableness), but also a commitment by the legal system to maintain that balance over 

                                                 
towards one another in a spirit of brotherhood.’ Article 21 further provides: ‘(1) Everyone has the right to 
take part in the government of his country, directly or through freely chosen representatives. (2) Everyone 
has the right of equal access to public service in his country. (3) The will of the people shall be the basis of 
the authority of government; this will shall be expressed in periodic and genuine elections which shall be by 
universal and equal suffrage and shall be held by secret vote or by equivalent free voting procedures.’ See 
United Nations General Assembly, Universal Declaration of Human Rights, Resolution 217A, 10 December 
1948. 
449 Nonet and Selznick 89. 
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time. Tridimensional validity must therefore be viewed as this process by which a legal 

system maintains over time the highest possible level of legality, effectiveness and 

legitimacy of the rules it adopts. As a result, the outcome of the test is no longer a binary 

one (valid/invalid) but a gradual one: a legal rule is more or less valid according to the 

degree to which it achieves and maintain this balance. The practical implication of viewing 

legal validity in this way must be viewed in the critical attitudes of legal subjects and legal 

officials towards the law: legal subjects should be ready to question and place demands on 

the legal system when the balance is not struck, and legal officials (legislators, governments, 

judges, etc.) must be ready to adapt to these demands to reach the balance again, either by 

making new rules or by interpreting and adapting old rules. 

This in turn may blur the overall perception of the authority of the legal system. A 

purely positivist conception of validity based exclusively on legalistic criteria has the 

advantage of ensuring stability and predictability to the regulation of society (for example 

regarding what benefits and remedies can be expected from a contract, what consequences 

can be expected from a certain conduct, what the delimitations of one’s property are, etc.). 

Its downside is that it tends to take the authority of positively validated law as a given, even 

when the legal system is widely perceived as oppressive and must resort to massive 

amounts of coercion. With the tridimensional dimension of validity, one must be careful 

not to create the opposite problem, namely that the authority of positive law would be so 

readily challengeable that it vanishes altogether. Effectiveness and legitimacy are not meant 

to become radical instruments for undermining and endlessly challenging the authority of 

legal rules that have a justifiable claim to govern the social order.450  

                                                 
450 Nonet and Selznick (ibid 16 and 78) warn that responsive law is a high risk position for a legal system to 
be in, as its authority is no longer guaranteed by its simple operation, but is always tested against its having 
authority or not.  
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An additional critique could be that it is not certain that legal subjects will be able 

to form clear ideas about the law’s validity and formulate coherent demands in this regard, 

notably due to the unwillingness of legal officials to endorse this longer validation process 

and to possible incentives to instrumentalize it. Admittedly, the elasticity of the 

effectiveness and legitimacy tests exposes the legal system to abusive claims to authority 

by governments making disingenuous demonstrations as to effectiveness and legitimacy to 

manipulate subjects into believing that such claims are justified. A first abusive claim is the 

argument that a legal rule corresponds with social expectations because there is popular 

representation in the legislative process. Justification is a more demanding process, and it 

should not be presumed to be achieved when the majoritarian opinion is ratified by the 

state legislator. This is not to deny that, specific rules always having supporters and 

opponents, some way of arbitrating disagreement, like majority vote, is necessary. True 

justification in this case however means that legal practice within a society must include a 

genuine and proactive intent to cater for ‘the vital interests of all those to whom [the legal 

order] demands obedience.’451 Failing this, the rule of law will rapidly cease to exist as 

significant fringes of society will reject majoritarian decisions, and the legal system will risk 

turning into a ‘dictature of the majority’.452 A second abusive claim would be to justify the 

law’s claim to authority by noting the congruence of legal rules with any ideology that 

would find resonance in subjects (see above, section II.2.3.3.3.3). Justification means to 

seek to convince every single citizen that they should freely and willingly defer to the 

pronouncements of the legal system. When a legal system channels its justification through 

a dominant ideology, as we have seen in the discussion of jusnaturalist theories of validity 

                                                 
451 Hart, The Concept of Law 202. This requires the involvement of the authorities to notably accommodate 
particular needs or situations. A recent study about the position and attitudes of foreigners and citizens of 
foreign origin towards the law in Belgium has evidenced that these populations were faced with a number of 
difficulties and disadvantages in their relationship to the law. See Marie-Claire Foblets and others, Populations 
D’origine Immigrée Face Au Droit En Belgique (Academia Press 2004) 378. 
452 For a rebuttal of the argument that majority vote is arbitrary, see generally Waldron, Law and Disagreement. 
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(see above, section II.2.3.3.1), it risks collapsing into totalitarianism.453 In particular, social 

justification of the law’s authority by reference to ideologies having for purpose to set a 

fringe of society against one or several others, as was the case in Nazi Germany or in 

apartheid South Africa, are contradictory in a way, since it is obvious that they will never be 

able to gain willful deference from the part of society they are directed against. Such 

purposive disregard for the law’s authority in the eyes of a portion of the subjects is proof 

that the regime is not seeking to govern according to the rule of law ideal, but is rather 

interested in establishing institutionalized oppression. However, in these extreme cases, 

the criterion of legality might come to the rescue, and one might not even need resort to 

the argument of the absence of social justification to deny validity to law. It is indeed 

doubtful that Nazi Germany or apartheid South Africa could today meet the legality 

criterion of validity if we take the perspective of the increasing internationalization of 

states’ legal systems. The growing prevalence of an ever more expanding and dense body 

of international norms trickling down into domestic social and legal orders casts serious 

doubts on the possibility to lawfully adopt rules intending to implement, for example, 

widespread human rights violations, racial discrimination or genocide.  

Yet, even appeals to legality may be manipulative to some extent. The recounting 

by Lord Bingham of the specious legal arguments offered by US and UK officials to legally 

justify the invasion of Iraq in 2003 is a case in point.454 More recently, an even bolder 

illustration of such maneuvers is Russia’s legal reaction to the judgement of the European 

Court of Human Rights in the Yukos Case (ECtHR). As the ECtHR ruled that Russia had 

acted in violation of the European Court of Human Rights in the dismantling of the Yukos 

Oil Company, and had awarded sizeable damages to the former shareholders of Yukos, 

Russia proceeded to pass a bill allowing Russian courts to declare inapplicable any decision 

                                                 
453 See Hannah Arendt, The Origins of Totalitarianism (Harcourt Brace & World 1966) 462. 
454 Bingham 122–127. 
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by international human rights bodies if they contradict the Russian constitution. This rather 

pathetic attempt at maintaining the integrity of the Russian legal system in the presence of 

unwelcome international decisions shows how readily governments will twist claims to 

legality to justify otherwise oppressive agendas. 

A preliminary conclusion in this regard is arguably that tridimensional validity and 

the rule of law ideal require a high degree of awareness of legal subjects and legal officials, 

which should be stimulated through education (see below, section II.4.1) 

II.3.2.2 A cumbersome validation and justification process 

From the point of view of justification, the tridimensional conception of validity, which 

integrates legalistic and social validation criteria, also shows that the process that a rule 

goes through in order to justify its claim to authority has also become more cumbersome. 

Justification under unidimensional conceptions of validity is meant to be quite 

straightforward, as these conceptions use justification ‘proxies’ such as systematicity 

(positivism), higher norms (jusnaturalism), or order (realism). On the contrary, according 

to the tridimensional conception of validity, a rule must convince subjects under all those 

counts, and justification under one may to some extent contradict justification under 

another.  

Admittedly, this complexification of the notion of validity also makes it less 

practical, and this fact alone may rightfully raise some concerns.455 Yet, it is argued that 

legal systems, at least in the Western world, have increasingly been evolving toward this 

multidimensional conception of validity.456 Next to legalistic master tests, arguments to 

assert or challenge legal validity (either through the official, e.g. judicial, channels or more 

informally in the subjects’ conscious or unconscious recognition of what they consider as 

                                                 
455 See above, n 450. 
456 See Ost and van de Kerchove 325–338. 
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law) have increasingly relied on effectiveness and legitimacy grounds. For example, the 

doctrine of desuetude allows to consider as no longer valid a rule that has lost all 

effectiveness. Similarly, legal and regulatory frameworks on a number of issues 

(environmental preservation, employment promotion, etc.) are subject to periodic 

performance evaluations, which may condition their continuation over time. For instance, 

‘fitness checks’ are now being conducted, as part of the ‘Better Regulation’ package, by the 

European Commission. Fitness checks are  

comprehensive policy evaluations assessing whether the regulatory framework for 
a policy sector is fit for purpose. Their aim is to identify excessive regulatory burdens, 
overlaps, gaps, inconsistencies and/or obsolete measures which may have 
appeared over time, and to help to identify the cumulative impact of legislation. 
Their findings will serve as a basis for drawing policy conclusions on the future of 
the relevant regulatory framework.457  

Before the adoption of a rule, ‘impact assessments’ are also conducted in order to make 

sure that the purported rule is likely to reach its goal without encroaching on other 

important policy domains, such as, e.g. the environment458 or human rights.459  

From a legitimacy (i.e., moral justification) point of view, Ronald Dworkin has 

demonstrated, based on the examination of numerous judicial cases (but the reasoning is 

also relevant to law-making), that, when judges have to decide particular cases, finding the 

right answer does not only imply referring to the formal sources of law, but also to interpret 

them constructively in reference to principles, rights and values which represent the 

community’s conception of fairness and justice.460 Reference to those principles, rights and 

values permeating the community allows to maintain the law’s integrity as the product of 

                                                 
457 European Commission, ‘Fitness Checks’ 1 <http://ec.europa.eu/smart-
regulation/evaluation/docs/fitness_checks_2012_en.pdf>. Emphasis added. 
458 See European Commission, ‘Environmental Impact Asssessment -- EIA’ 
<http://ec.europa.eu/environment/eia/eia-legalcontext.htm>. 
459 Nicolas Hachez and Brecht Lein, ‘Assessing EU Human Rights Impact Assessments’ in Wolfgang 
Benedek and others (eds), European Yearbook on Human Rights (NWV and Intersentia 2016); M Sant’ana, 
‘Foreign Direct Investment and Human Development: Two Approaches to Assessing Impacts on Human 
Rights’ (2009) 3 Human Rights & International Legal Discourse (HR&ILD) 229. 
460 Dworkin, Law’s Empire 249. 
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the community’s normative aspirations. As a sign of the pervasiveness of considerations 

of fairness, the increasing recourse to proportionality tests in order to assess the validity of 

statutes or orders reflects a concern for their legitimacy, in the sense that grossly unfair and 

disproportionate legal solutions should not be regarded as valid (see above, section 

II.2.3.3.3.3). From a more substantive perspective, morality considerations (principally 

human rights) have been used by a number jurisdictions as a basis to circumvent the 

illegitimate consequences of a blind adherence to the principle of legality. The European 

Court of Justice for instance famously refused to enforce a Council measure implementing 

binding resolutions of the UN Security Council, arguably the highest and most compelling 

international legislator,461 notably on the ground that the sanctions they pronounced 

against Mr. Kadi did not comply with certain fundamental rights, in particular due process 

rights.462 Three decades before this landmark decision, the German Bundesverfassungsgericht 

famously reserved the rights for German courts to review EU law in light of the German 

constitution so long as (‘solange’) the EU did not include human rights safeguards in its legal 

order.463 In both these cases, legality could arguably have commanded a different 

outcome,464 but it may be believed that considerations of legitimacy tipped the scales in 

favor of this approach.465 

                                                 
461 Stefan Talmon, ‘The Security Council as World Legislature’ (2005) 99 American Journal of International 
Law 175. 
462 European Court of Justice, Yassin Abdullah Kadi and Al Barakaat International Foundation, 3 September 
2008, Joined Cases C-402/05 P and C-415/05 P, ECR 2008 I-06351, para 326. 
463 Bundesverfassungsgericht, Internationale Handelsgesellschaft v. Einfuhr Und Vorratsstelle Für Getreide 
Und Futtermittel, 29 May 1974, BVerfGE 37, 271; 1974 2 CMLR 540. 
464 The Court of First instance did reach an entirely opposite outcome by adopting a position deferential to 
the authority of the UN Security Council. See European Court of Justice, Judgment of the Court of First 
Instance, Yassin Abdullah Kadi v Council and Commission, T-315/01, ECR 2005 II-03649. 
465 See Samantha Besson, ‘European Legal Pluralism after Kadi’ (2009) 5 European Constitutional Law 
Review 237, 260; Niels Petersen, ‘Determining the Domestic Effect of International Law through the Prism 
of Legitimacy’ (2012) 72 Zeitschrift für ausländisches öffentliches Recht und Völkerrecht 223, 247; Gráinne 
De Búrca, ‘The European Court of Justice and the International Legal Order After Kadi’ (2010) 51 Harvard 

Journal of International Law 1, 31; Jean Cohen, Globalization and Sovereignty : Rethinking Legality, Legitimacy and 
Constitutionalism (Cambridge University Press 2012) 300.  



Hachez – Normative benchmarks for a global rule of law  II.3.2 

 
 

138 
 

Nonet and Selznick analyze these developments in terms of the evolution of the 

expectations that subjects have of legal systems. Subjects are no longer willing to take the 

legal system’s authority for granted and to satisfy themselves with an argument ‘autonomy’ 

(i.e. the capacity to isolate law from power). Rather, these developments would reflect a 

move towards a culture of ‘responsiveness’, meaning that the justificatory value of law lies 

in its capacity to achieve a purpose466 (see above, section II.1.2 and below, section 

II.3.3.3.2).467 The law would no longer be justified in governing subjects because it shapes 

individual expectations for the benefit of freedom and order, but rather because it responds 

to social aspirations of substantive justice and policy.468 In other terms, whereas in the past 

a purely positivist demonstration of validity was seen as a justification for fear of having 

less (a return to the arbitrary whims of sovereigns), now subjects expect more from law 

and see it as an instrument of policy in the service of substantively desirable objectives.  

II.3.2.3 Tridimensional validity: Beneficial on balance 

To conclude, this thesis submits that the benefits of operationalizing the rule of law 

through the recognition by legal systems (and legal subjects) of the tridimensional nature 

of validity largely offset these difficulties. First of all, it allows for transcending the thin-

                                                 
466 For the same conclusions being reached by a conservative author, see Michael Oakeshott, who also rejects 
the link between authority and any acknowledgment of the authority of the law based on its rational 
instrumentality, and views authority rather as deriving from the ends of government. (Richard B Friedman, 
‘Oakeshott on the Authority of Law’ (1989) 2 Ratio Juris 27, 30.) Oakeshott in this regard argues that the 
authority of the law (i.e. its capacity to obligate irrespective of disagreement on contents) cannot derive from 
the instrumental purpose that the law would be pursuing, because freedom supposes the capacity to exit any 
project based on achieving a certain purpose. Therefore, if men are free, there can be no real authority since 
they are also free to defect on the project if they do not see it as instrumental to the stated purpose, or if they 
would rather pursue another purpose. So Oakeshott offers a view according to which the authority derives 
from the end pursued by the law, which would itself be genuinely authoritative, that is, inescapable, even by 
free men. In such cases, since the choice to exit does not exist, there is no contradiction between authority 
and freedom. (Ibid 34.) The main determinant of the authority of the law, then, would come from the fact 
that legal rules are ‘authentic’ to the authoritative end, and from the fact that such authenticity is 
acknowledged by the people. (Michael Oakeshott, On History and Other Essays (Liberty Fund 1999) 148 ff.) 
The rule of law would therefore be the mark of a legal system which produces rules which are acknowledged 
as authentic (and therefore authoritative) ‘by individuals who conceive themselves to be free by nature.’ 
(Friedman, ‘Oakeshott on the Authority of Law’ 39.) 
467 See generally Nonet and Selznick. 
468 Ibid 16. 



Hachez – Normative benchmarks for a global rule of law  II.3.2 

 
 

139 
 

thick puzzle which is currently obscuring the notion of rule of law. It is not a thin theory, 

as it clearly re-instates the requirement of the ‘good law’ as a downright component of the 

rule of law. This is however not intended in a substantive manner, as jusnaturalists would 

have it.469 This thesis holds that the rule of law is in essence ‘the rule of good law’, ‘good 

law’ being conceived as ‘valid’ law in reference to a complex and multidimensional 

conception of legal validity. This conception of validity is likely to be conducive to the ideal 

of the rule of law, as it guarantees the justification of the law’s claim to authority by 

responding to all three types of challenges to such claim: cognitive, instrumental and 

axiological. Also, this view demonstrates that it is misguided to attempt to build the rule 

of law based on a conception of the law simply as a system of rules, independently of its 

reception by subjects. The ‘excellence’ of the law as assessed in reference to the rule of law 

ideal cannot be divorced from the value of its end-results. In other words, the ‘excellence’ 

of a legal system should not be assessed in the same way the excellence of a knife is deemed 

a function of its sharpness,470 as it disregards the law’s character as a fundamentally 

normative endeavor.471  

Conversely, this conception of legal validity does not correspond to a thick 

conception of the rule of law as it does not require the reign of a particular substantive 

content, and therefore it dodges the risk of propounding a complete social philosophy 

instead of simply seeking a less oppressive social order.472 But the validity-based conception 

still allows for a fundamental questioning and balancing of pure and formal legality on 

                                                 
469 Raz, ‘The Rule of Law and Its Virtue’ 211; Finnis, Natural Law and Natural Rights 295; Selznick, ‘Sociology 
and Natural Law’ 98: ‘We must learn to distinguish more sharply between “bad law” that is merely bad public 
policy and law that is bad because it violates or incompletely realizes the ideals of legality.’ 
470 Here it is interesting the refer to the debate between Hart and Fuller on what it means for the law to be 
‘functionally good’. For the law to be ‘functionally good’, it must be able to direct behaviour, and this requires 
to have authority, not just to claim it. Functionally good law therefore necessitates putting in place the 
appropriate validity criteria. See Green, ‘The Concept of Law Revisited’ 1710–1711. 
471 See Krygier, Philip Selznick: Ideals in the World 121 ff. ‘law is a normative system, that is, an institutionalized 
social practice with certain values specifically appropriate to it and at least latent within it.’ 
472 See the warning of Raz (‘The Rule of Law and Its Virtue’ 211), above n 177. 
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grounds of substance and utility, by reference to subjects’ preferences and aspirations. In 

that sense, the fact that legal validity partly rests on the subjects’ reception espouses 

fundamental, almost meta-ethical, principles such as freedom473 and human dignity474 

which have always been intuitively associated with the rule of law ideal (see infra II.3.3.3.2). 

These features would arguably make it impossible for oppressive regimes to claim that they 

comply with the rule of law and use this label to objectify or manipulate legal subjects for 

their own personal interest.475 A reconfiguration of legal systems along these lines would 

therefore be particularly useful to counter the widely perceived oppressive potential of the 

‘regulatory state’ or ‘global governance’, in which crucial aspects of people’s lives come to 

be governed by complex and technical regulatory regimes which are easily captured by 

vested interests (see below, Part III).476 

To sum up, the rule of law might be redefined as the characteristic of a social order in 

which the relations of members are subject to a legal system which consistently yields formally sound, effective 

and legitimate rules as determined by the subjects.477 

                                                 
473 See Rawls, A Theory of Justice 210. 
474 Waldron, ‘The Concept and the Rule of Law’ 60: The rule of law respects the ‘freedom and dignity of 
each person as an active centre of intelligence.’ It must be noted in this regard that the tridimensional 
conception of validity respects human dignity in the same way because it calls upon the subjects’ judgment. 
475 Ibid 31:‘The idea of law, therefore, conveys an elementary sense of freedom, a sense that we are free to 
have whatever laws we like. Of course, the we in that sentence does not mean that any one of use is free to 
have whatever law he or she likes, nor does it necessarily imply any idea of democratic control. The we is 
bound up with whatever system of human power is in place in a given community.’ See also Finnis, Natural 
Law and Natural Rights 272: ‘[T]he reason why the Rule of Law is a virtue of human interaction and community 
[is because] [i]ndividuals can only be selves – i.e. have the “dignity” of being “responsible agents” – if they are 
not made to live their lives for the convenience of others but are allowed and assisted to create a subsisting 
identity across a “lifetime”.’  
476 Leighton McDonald, ‘The Rule of Law in the “New Regulatory State”’ (2004) 33 Common Law World 
Review 197. 
477 See the proximity of this definition with Fallon, ‘“The Rule of Law” as a Concept in Constitutional 
Discourse’ 38: ‘Perfectly realized, the Rule of Law would be rule (i) in accordance with the originally intended 
and understood meaning of the directives of legitimate, democratically-accountable lawmaking authorities, 
(ii) cast in the form of intelligible rules binding on citizens, governmental officials, and judges alike, (iii) as 
identified and elucidated in an interpretive process guided by publicly accessible norms and characterized by 
reason-giving, and (iv) consistent with legitimate public purposes and sound, shared principles of political 
morality. When law, in the positivist sense, fails to satisfy any of these elements, the Rule of Law is less than 
completely realized, but still may (or may not) be more nearly approximated than it is scorned or abandoned.’  



Hachez – Normative benchmarks for a global rule of law  II.3.3 

 
 

141 
 

II.3.3 The three components of validity and their justificatory potential 

The preceding sections have argued in theory that legalistic and social validity tests based 

on legality, effectiveness and legitimacy were more likely to systematically justify the law’s 

claim to authority and therefore lead subjects to willfully defer to the law, thereby curtailing 

oppression and leading to the rule of law. Let us now examine in practice what legality 

(section II.3.3.1), effectiveness (II.3.3.2) and legitimacy (II.3.3.3) might mean when 

practically conceived as tests of validity. 

II.3.3.1 Legality: Cognitive justification 

Legality is the historical embodiment of the rule of law (see above, section II.1.3.1.1). 

Legality is constituted by the existence of a legal system which operates consistent internal 

criteria for the emergence and continuance of legal rules. Legality as an element of validity 

is largely self-referential as it simply indicates that a rule belongs to a legal system, according 

to the criteria defined by the system itself. This is why Ost and van de Kerchove describe 

legality as ‘internal’ or ‘systemic’ validity.478 Anything outside of that system, such as for 

example a sense of injustice experienced by the subjects of law, cannot put a judgment of 

‘legality’ into question. If it is to be challenged, legality must be fought through the 

mechanisms built into the system, such as, for example, judicial review of a legislative or 

administrative act. This ‘internalization’ and ‘systematization’ of validity has advantages in 

and of itself, which provide a partial justification to the law’s claim to be obeyed. 

As indicated by Selznick and Nonet, legality was originally an ideal because it made 

law ‘autonomous’ from politics and power relations.479 Once enacted, law becomes an 

objective instrument for directing people’s conduct and settling differences. One’s fate is 

therefore liberated from the haphazard decisions of whomever has power over them. 

                                                 
478 Ost and van de Kerchove 326. 
479 Nonet and Selznick 53 ff. 
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Whatever content is in the law, knowing in advance and almost for sure what consequences 

will follow from one’s action is already an enormous relief compared to situation where 

arbitrariness governs and invariably leads to oppression. From legality also derives ‘legal 

certainty’ (see above, section II.1.3.1.2). Positivists insist that ‘legality’ is the essence and 

value of legal systems, and proponents of thin conceptions of the rule of law contend that 

all in all, legality and legal certainty is what the rule of law truly is about.480  

The determinants of legality (aka our legalistic ‘validity criteria’) are the bricks and 

mortar of legal systems. They function according to a ‘sources test’481 addressing several 

dimensions. One can identify dimensions of competence, dimensions of form, dimensions 

of procedure, and dimensions of normative hierarchy. The first dimension has to do with 

the identity of the law-giver: the system designates (i.e. ‘empowers’ or ‘authorizes’) certain 

persons or institutions (policemen, the parliament, judges, bailiffs, etc.) to issue legal rules 

and commands in certain situations. Anyone else than official ‘authorities’ is incompetent 

for issuing legally binding rules or commands. This allows citizens to know for sure who 

they owe obedience to, and in turn empowers them to refuse, as the case maybe, to subject 

themselves to the orders of anyone else. The ‘division’ or ‘separation’ of powers and 

competences is in this regard of prime importance to avoid oppression, as it prevents that 

anyone would have such dominance over the legal system that they could easily use it to 

pursue personal ends at the expense of the legal subjects (see above, section II.1.3.1.3).  

Second, empowered individuals or institutions must usually follow a given process 

for their law-creating acts to be valid. Those procedures often serve the double function 

of making known the fact that a legal act has been adopted, and to lock certain safeguards 

into the rule-making process. For example, for a statute to be adopted, a formal vote must 

                                                 
480 Raz, ‘The Rule of Law and Its Virtue’ 210. 
481 Raz, ‘Legal Positivism and the Sources of Law’ 49. 
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be held to signal the adoption of the statute. Also, depending on the importance and the 

subject matter of the statute, a different kind and threshold of majority is required.482  

Third, legal acts must espouse certain forms to be valid, to allow legal subjects to 

take notice of legal rules and commands, and to be able to tell apart those which are valid 

and those which are not. For example, it is generally accepted that statutes must be drafted 

in a language which is clear and understandable. Likewise, legal acts must contain a number 

of mentions and bear certain credentials (see e.g. Art. 296 and 297 TFEU). In this regard, 

the Belgian Conseil d’État has recently published a detailed treatise on the ‘Principles of 

Legislative Technique’, giving indications on the mandatory or desirable mentions and 

forms of legal and regulatory acts.483 Among one of the requirements of form most 

important for legal certainty and the rule of law generally is the requirement to state reasons 

for the adoption of a legal act (see e.g. Art. 296 TFEU) or a judgment (see e.g. Art. 36 of 

the Statute of the European Court of Justice). The ECJ case-law is replete with judgments 

delineating the exigencies of appropriate motivation,484 and constant case-law describing 

the obligation to state reasons allow to see very clearly its links with legal certainty and legal 

validity:  

The statement of reasons required by Article 296 TFEU must be appropriate to 
the measure at issue and must disclose in a clear and unequivocal fashion the 
reasoning followed by the institution which adopted the measure in such a way as 
to enable the persons concerned to ascertain the reasons for the measure and to 
enable the court having jurisdiction to exercise its power of review Thus, in the 
context of individual decisions, in accordance with the Court’s settled case-law, the 
purpose of the obligation to state reasons for an individual decision is both to 

                                                 
482 See for instance the system of ‘double majority’ (2/3 of all votes and 50% in each linguistic group in the 
parliament) required by the Belgian constitution to pass laws on subjects of ‘communitarian importance.’ See 
Art. 4, para. 3 and generally Yves Lejeune, Droit Constitutionnel Belge: Fondements et Institutions (Éditions Larcier 
2014) 89–95.  
483 See Conseil d’État de Belgique, ‘Principes de Technique Législative -- Guide de Rédaction Des Textes 
Législatifs et Réglementaires’ <http://www.raadvst-consetat.be/?lang=fr&page=technique_legislative>. 
484 See most recently: European Court of Justice, Ipatau v. Council, 18 June 2015, C-535/14 P, Not yet 
Published, para 37: ‘the duty to state reasons established by Article 296 TFEU is an essential procedural 
requirement which must be distinguished from the question whether the reasoning is well founded, which is 
concerned with the substantive legality of the measure at issue. The reasoning of a decision consists in a 
formal statement of the grounds on which that decision is based. If those grounds are vitiated by errors, the 
latter will vitiate the substantive legality of the decision, but not the statement of reasons in it, which may be 
adequate even though it sets out reasons which are incorrect.’ References omitted. 
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enable the Court to review the legality of the decision and to provide the person 
concerned with sufficient information to make it possible to ascertain whether the 
decision is vitiated by a defect which may permit its legality to be contested.485  

Form can additionally entail requirements of publicity and accessibility. European laws and 

unilateral acts changing the legal situation of a legal subject must be published in the 

Official Journal, with language requirements. Any other relevant legal or administrative 

document must be accessible to the citizens, save predefined exceptions.486 These formal 

constraints may also play a role in the curtailment of oppression, as they arguably make it 

more difficult for officials in the legal system to secretly abuse their power.  

Finally, legality may also mean substantive compliance with norms which are 

located higher into the normative pyramid. This condition protects the substantive 

coherence of the legal system, guarantees legal certainty, and limits the discretion of 

officials as to the range of substantive solutions which is available to them. This condition 

might at times be difficult to discern from a discourse on legitimacy, as at the top of the 

hierarchy usually stands a constitution which supposedly embodies the most fundamental 

principles – including moral principles – to which a society subjects itself (see below, 

section II.3.3.3.2).487 However, it can also be analyzed in purely legalistic terms, as the 

condition of hierarchy can be entirely blind to moral principles, and exist in reference any 

kind of content.488  

Legality is the one and only validity test which is necessary, according to positivists: 

when the social facts of competence, process, form and hierarchy required by the system 

have been established, the rule becomes valid law and is therefore posited as such without 

any recourse to considerations of morality or practical effect. Of course, depending on the 

                                                 
485 European Court of Justice, ENI v. Commission, 8 May 2013, C-508/11 P, ECLI:EU:C:2013:289, paras. 
126–127 (references omitted). 
486 Art 15, para 3. TFEU and ‘Regulation (EC) No 1049/2001 of the European Parliament and of the Council 
of 30 May 2001 Regarding Public Access to European Parliament, Council and Commission Documents, 
O.J. L145, 43-48.’ 
487 See Ost and van de Kerchove 327. 
488 See above, n 350 and Kelsen, Pure Theory of Law 198. 
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nature, purpose and stringency of legality requirements, the actual barriers to oppression 

and arbitrariness that they create may be more or less high. Notably, as far as definitions 

of the rule of law go, those based on just a few such legalistic constraints can be very thin 

and actually do little to curb excesses of power and the manipulation of the legal system 

by the strong (see above, section II.1.3.1.1). To use again the example of a test of legality 

which would go ‘any rule that the tyrant enacts and publishes is law’ could arguably match 

all criteria above and would of course do little in the way of the rule of law ideal. However, 

the main benefit of legality is arguably that it allows to objectively determine what the law 

is according to those four dimensions and thus plan one’s life within those boundaries, 

even if the remaining space of freedom is very limited. Law is therefore more than anything 

an instrument for shaping subjects expectations and enabling them to rely on such 

expectations.489 The benefits associated with such certainty would justify the claim to 

authority of rules and commands complying with legality requirements:490 the law must be 

obeyed because breaking the law would betray people’s expectations, which would be 

unfair to anyone who was planning one’s life according to the expectations created by the 

law. Some have however argued that the legal system did not simply have value as a 

coordination device, but that it could carry an ‘internal’ moral dimension, because legality 

properly understood would represent guarantees of procedural fairness that do justice to 

one’s human dignity, as Lon Fuller theorized. For Fuller, as shown through the allegory of 

stupid King Rex, severe deviations from a number of elementary principles of legality are 

not only immoral, but also deprive rule systems from their legal character altogether.491  

                                                 
489 According to Luhmann, it is a function of law to maintain people’s expectations even despite the fact that 
its prescripts will not always occur in practice. Through its coding of events as legal or illegal, people can 
expect the worldly events to be classified with a certain consistency, and appropriate consequences to follow 
with more or less the same consistency. See Luhmann 9. 
490 Shapiro, Legality 395. 
491 See above, n 298 and Fuller, The Morality of Law 39. 
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The added value of legality for the achievement of the rule of law ideal is dependent 

on a number of elements. First of all, as indicated above (section II.2.3.3.3.1.3), it is highly 

dependent on the ethics and integrity of the persons or institutions authorized by the legal 

system. The legal system’s claim to authority tends to be more readily seen as justified when 

authorities constituted under the law are held in high regard.492 At the same time, officials 

are expected to be faithful to this ideal of legality as well: ‘[t]he citizen’s duty to obey law 

has its counterpart in the maintenance of a scrupulous official fidelity to positive law.’493 

Additionally, the contribution of legality to the rule of law ideal also depends very much 

on whether or not legality conditions make rules intelligible and allow to almost 

unmistakably tell apart legally valid and invalid rules (this really is the ‘cognitive’ side of 

validity).494  

In modern societies legality criteria have progressively undergone a serious 

evolution as legal systems have become increasingly complex and convoluted, and as a 

result, making a judgment as to the validity of a rule is an increasingly intricate and 

interpretive endeavor. Legality is thus less and less viewed as irreducibly objective. First of 

all, whereas in the past, pre-legal systems operated largely by consensus for enacting and 

repealing rules or arbitrating disputes, legal systems have progressively incepted many 

layers of proceduralization and institutionalization.495 This piling up of institutions and 

procedures has started, according to some, to degenerate into the exact opposite of the 

rule of law. Legal systems have, in some fields, become so complex that they have become 

unintelligible and uncertain, taking the appearance of arbitrariness.496 The implementation 

of complex legal solutions in social security, for example, characterized by special rules 

                                                 
492 Stephan Parmentier and Geert Vervaeke, ‘In Criminal Justice We Trust? A Decade of Public Opinion 
Research in Belgium’ (2011) 8 European Journal of Criminology 286, 299. 
493 Nonet and Selznick 6. 
494 MacCormick, ‘Rhetoric and the Rule of Law’ 173; Shapiro, Legality 398. 
495 See Hart’s discussion of ‘primitive’ law, characterized by an absence of secondary rules: Hart, The Concept 
of Law 91. 
496 See McDonald, ‘The Rule of Law in the “New Regulatory State”.’ 
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applicable to countless situations, requires setting up maze-like bureaucracies, in which the 

legal subjects are, more often than they should, dependent on the civil servants’ 

interpretation, motivation, intelligence, or goodwill. In response to the growing opacity of 

legal systems, a remedy which has been increasingly prescribed lately is transparency.497 

Transparency is the degree of access which the general public has to information on their 

legal system and its activities, and has been argued to be instrumental to legal certainty and 

equal treatment, for instance.498 Again, here, one perceives quite well the cognitive 

dimension of requirements of legality associated with transparency. 

Despite the decreasing cognitive added value of legality, and the collateral 

decreasing force of legality as a justification for the law’s claim to authority, 

legalism/positivism remains the dominant official and theoretical justificatory doctrine for 

the authority of the law. Officials indeed understandably want to insist on the necessary 

routine and stability of legal systems to maintain themselves into place. It has however 

been increasingly noted that legality could quite easily be instrumentalized and used 

towards ends that are considered immoral by the legal subjects.499 Moreover, as Judith 

Shklar famously forewarned, this insistence on formalism and rules can lead to another 

ideology called ‘legalism’, characterized by a tendency to conflate rule-following and moral 

conduct.500 In some ill-fated situations, blind reliance on legality does indeed defeat the rule 

of law ideal if the legal system is captured by oppressive factions. As a result, an increasing 

consensus is forming as to the fact that mere legality, even of the most constraining kind, 

does not systematically justifies the law’s claim to authority. In conclusion, whereas it is 

acknowledged that legality tests remain cardinal principles of legal validity, and important 

                                                 
497 Parmentier and Van Houtte 49–50. 
498 Sacha Prechal and Madeleine de Leeuw, ‘Dimensions of Transparency: The Building Blocks for a New 
Legal Principle?’ (2007) 0 Review of European Administrative Law 51, 53–60. 
499 Judith N Shklar, Legalism: Law, Morals, and Political Trials (Harvard University Press 1964) 72. 
500 Ibid 1: ‘[Legalism] is the ethical attitude that holds morality to be a matter of rule following, and moral 
relationships to consist of duties and rights determined by rules. 
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components of the rule of law, their shortcomings demonstrate that they should be 

complemented by other tests which circumvent instrumentalization of the legal system by 

the strong against the weak.  

II.3.3.2 Effectiveness: Instrumental justification 

With effectiveness we move to what some have called the ‘realist pole of validity’,501 

meaning the aspect of validity which focuses not on the legalistic or moral pedigree of a 

rule, but rather on its real and concrete effects, and argue that a legal rule cannot be valid 

unless it shows that it is ‘effective’: without effects, the rule is not valid, it is lame.502 As 

such, the law’s claim to authority is only justified if its rules can convincingly demonstrate 

that they are likely to have certain effects, that is, to ‘govern’ in the way they announce. 

The German approach to the rule of law, the Rechtsstaat, very much insists on this aspect 

of actual government, so much so that the rule of law is then only conceived of in the 

framework of a powerful State with effective institutions able to guarantee the respect of 

the principle of legality.503 This aspect of validity has however always failed to be properly 

appraised by positivists, among others, as it concerns the ‘dirty’, empirical aspect of law, 

whereas positivists entertain a systemic view of it, as Kelsen’s ‘pure’ theory indicates.504 

Admittedly, effectiveness is a very vague notion,505 even though it is the object of 

many studies by legal scholars, but also sociologists and political scientists. Past studies on 

effectiveness have shed light on the fact that effectiveness was a multidimensional notion, 

and that the so-called ‘effects’ of legal rules could be analyzed in a number of ways ranging 

                                                 
501 Christophe Mincke, ‘Effets, Effectivité, Efficience et Efficacité Du Droit : Le Pôle Réaliste de La Validité’ 
(1998) 39 Revue interdisciplinaire d’études juridiques1 115. 
502 This is by the way readily admitted even by positivist thinkers such as Kelsen (see Kelsen, Pure Theory of 
Law 210.) or Hart, The Concept of Law 116–117., although in this case, effectiveness is seen more as a 
confirmation of legal validity than as a source of it. 
503 Michel Rosenfeld, ‘The Rule of Law and the Legitimacy of Constitutional Democracy’ 74 Southern 
California Law Review 1307, 1318. 
504 Waldron, Legal and Political Philosophy 361–364. 
505 W Bradnee Chambers, ‘Towards an Improved Understanding of Legal Effectiveness of International 
Environmental Treaties’ (2003) 16 Geo. Int’l Envtl. L. Rev 501. 
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from the very descriptive to the very normative. These approaches can be subsumed under 

the terms effectiveness stricto sensu, efficacy, and efficiency. Let us in the following 

paragraphs discuss these different perspectives, and the various ways in which 

effectiveness can play out as a component of validity. 

II.3.3.2.1 The existence of effects 

Effectiveness stricto sensu takes a purely empirical approach and looks at whether or not a 

rule has effects at all: it is interested in the existence of effects, namely whether a rule which 

primarily purports to affect subjects’ behavior actually does so. This is what Oran Young 

has called ‘behavioral effectiveness’, i.e. whether subjects ‘alter their behavior, either by 

doing things they would not otherwise have done, or by terminating or redirecting prior 

patterns of behavior’.506 This aspect of effectiveness is often equated with the question of 

compliance, that is, whether or not the law is obeyed. This approximation is however 

reductive, as many laws do not require subjects to ‘comply’, but rather put forward legal 

solutions which subjects are free to adopt or not. In this case, effectiveness should rather 

be measured in terms of the actual endorsement of the law by the subjects, and refer to a 

broader term such as the ‘use’, the ‘uptake’ or the ‘application’ of the law. In that sense, it 

is useful to refer to the definition proposed by Ost and van de Kerchove, according to 

whom ‘est effective la règle utilisée par ses destinataires pour orienter leur pratique’,507 or 

to what Young has defined as ‘process effectiveness’, i.e. whether a significant number of 

stakeholders adopt and implement a rule as a guide for their conduct.508 

This approach to effectiveness as ‘use’, ‘uptake’ or ‘application’ of a rule concerns 

both the legal subjects and the authorities in charge of administering it: the police in charge 

                                                 
506 Oran R Young, International Governance: Protecting the Environment in a Stateless Society (Cornell University Press 
1994) 145. 
507 Ost and van de Kerchove 330. Translation by author: ‘is effective the rule used by its addressees to orient 
their practices.’ 
508 Young, International Governance: Protecting the Environment in a Stateless Society 147. 



Hachez – Normative benchmarks for a global rule of law  II.3.3 

 
 

150 
 

of enforcing the rule, or the judge in charge of adjudicating disputes in reference to it.509 

For some authors, analyzing effectiveness in terms of the concrete application of the law 

is even asking too much, and one can say that the law is effective from the moment people 

– laymen or lawyers – start referring to a rule in their communication, to simply describe 

situations as legal or illegal according to the rule in question.510  

One can only remark at this stage that effectiveness stricto sensu does not add much 

to the analysis of the law, and indeed nothing in the way of evaluating its inner qualities, 

which is arguably what the discourse on validity is about (see above, section II.2.3). If 

anything, a high level of effectiveness stricto sensu might be telling us more about the level 

of coercion which legal subjects are under than about the actual authority of a rule and its 

success as a speech act. 

II.3.3.2.2 Effectiveness as performance 

Another, more elaborate, approach to effectiveness looks precisely at the aspect which 

relates to whether or not the law is ‘fit for purpose’. Namely, an analysis of the effects of 

the law under the angle of their ‘efficacy’ seeks to determine the performance of a rule, that 

is, the results which the law is achieving, and to frame them in terms of ‘success’ or ‘failure’, 

hence adopting a more normative approach. Oran Young identifies two types of 

effectiveness-as-efficacy assessments. Goal attainment quite simply describes whether a 

rule reaches the objectives which it sets for itself. For example, does a speed limit on 

highways succeed in limiting average speed? Goal attainment therefore measures the 

‘internal’ efficacy of a rule, whereas ‘problem-solving effectiveness’ measures the ‘external’ 

                                                 
509 Ost and van de Kerchove 330 and Yann Leroy, ‘La Notion D’effectivité Du Droit’ (2011) 3 Droit et 
société 715, 717: ‘Dans sa première acception, est effectif ce qui se traduit pas des actes réels, tangibles, c’est-
à-dire ce qui existe réellement, ce qui est une réalité. En ce sens, dire qu’une norme juridique est effective, 
c’est indiquer qu’elle existe dans la réalité, qu’elle est appliquée dans les faits […] La norme est dite appliquée 
– et donc, selon ce raisonnement, effective – soit lorsque ses destinataires la respectent, c’est-à-dire quand ils 
accomplissent l’obligation à laquelle la règle les soumet, soit quand les autorités chargées de sa mise en œuvre, 
juge inclus, l’exécutent, autrement dit qu’ils contrôlent et sanctionnent ses violations.’ 
510 Torpman and Jörgensen 528. 
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impact of the rule on the societal problem which the rule is supposed to fix. Namely, the 

speed limit might succeed in reducing speed on highways, but be totally inefficacious in 

diminishing the number of accidents if speed is not, in that particular region, the main 

factor of road unsafety. Therefore, problem-solving effectiveness is more elaborate than 

goal attainment, since it requires not only an analysis of whether a rule meets its declared 

objectives, but also an analysis of whether or not such objectives are suitable remedies to 

a wider societal problem.511 

Influenced by the social legal studies movement, efficacy is now probably what 

most legal scholars mean when they address issues of effectiveness in the law, and 

legislative practices have been profoundly affected by this approach,512 as many legislative 

or regulatory initiatives are now subject to ‘impact assessments’ which seek to predict ex 

ante or evaluate ex post the positive and negative effects of the law. In the European Union, 

impact assessments ‘are required for Commission initiatives that are likely to have 

significant economic, environmental or social impacts.’513 The problem-solving dimension 

of such exercise is quite clear as impact assessments must ‘set out the logical reasoning that 

links the problem (including subsidiarity issues), its underlying drivers, the objectives and 

a range of policy options to tackle the problem. They must present the likely impacts of 

the options, who will be affected by them and how.’514 Unfortunately, recent studies have 

shown that impact assessments – at least as they concern certain impacts, such as human 

rights impacts – were riddled with methodological flaws and were as such unlikely to 

                                                 
511 Young, International Governance: Protecting the Environment in a Stateless Society 143. 
512 Austin Sarat, ‘Legal Effectiveness and Social Studies of Law: On the Unfortunate Persistance of a 
Research Tradition’ (1985) 9 The Legal Studies Forum 23, 25: ‘What is demanded is that law guide social 
relations in terms of articulated norms. What is expected is that law will make a difference, that the social 
order will be improved by legal decisions. Every gap must be filled and techniques must be developed for 
insuring the redress of legal inefficiency.’ (Note the erroneous, according to our analysis, reference to legal 
inefficiency rather than inefficacy, highlighting the unsettled character of the notions of effectiveness, efficacy 
and efficiency). 
513 European Commission, ‘Better Regulation Guidelines’, 19 May 2015, SWD(2015) 111 Final 17.  
514 Ibid 16. 
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provide a reliable prediction of the likely impacts of particular regulatory initiatives.515 More 

promising in this respect is the ex post facto monitoring conducted at regular intervals to 

ensure that a piece of legislation is meeting its objectives and solving the problem it is 

meant to solve. In the EU context, such monitoring takes the form of so-called ‘fitness 

checks’, which accredit the idea that fitness for purpose is strongly correlated with a 

perception of validity, since unfit measures are destined to be scrapped from the books.516 

Measuring policy effectiveness is however an arduous and uncertain exercise, and therefore 

a new trend in helping such monitoring of the progress of regulation is the use of 

indicators, which can be defined as 

named collection[s] of rank-ordered data that [purport] to represent the past or 
projected performance of different units. The data are generated through a process 
that simplifies raw data about a complex social phenomenon. The data, in this 
simplified and processed form, are capable of being used to compare particular 
units of analysis (such as countries or institutions or corporations), synchronically 
or over time, and to evaluate their performance by reference to one or more 
standards.517 

For example, human rights indicators are ‘piece[s] of information used in measuring the 

extent to which a legal right is being fulfilled or enjoyed in a given situation.’518 Legislations 

or other measures may therefore be ‘benchmarked’ against such indicators and, by 

comparing numbers, be evaluated for performance from time to time.519 However, some 

authors have been warning against potentially perverse effects of such constant monitoring 

and evaluation of the law. Sarat, for instance, has noted that, unmistakably, such scrutiny 

                                                 
515 See, in the field of human rights impact assessments, Hachez and Lein. 
516 See above, n 457 and European Commission, ‘Fitness Checks.’ More broadly, the EU Commission has 
established a Regulatory Fitness and Performance Programme (REFIT), which is not only aimed at 
monitoring the fitness of regulation, but also ultimately at reducing the regulatory burden, thereby also 
contributing to ‘efficiency’ (see below). See European Commission, ‘EU Regulatory Fitness’, 12 December 
2012, COM(2012) 746 Final.  
517 Kevin Davis, Benedict Kingsbury and Sally Engle Merry, ‘Introduction: Global Governance by Indicators’ 
in Kevin Davis and others (eds), Governance by Indicators: Global Power through Quantification and Rankings (Oxford 
University Press 2012) 6. 
518 Maria Green, ‘What We Talk about When We Talk about Indicators: Current Approaches to Human 
Rights Measurement’ (2001) 23 Human Rights Quarterly 1062, 1065. 
519 See Klaus Starl and others, ‘Baseline Study on Human Rights Indicators in the Context of the European 
Union’ [2014] FRAME Deliverable 13.1 10 <http://www.fp7-frame.eu/wp-content/materiale/reports/12-
Deliverable-13.1.pdf>. 
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would expose countless flaws in the law, and lead one to conclude that all laws are to a 

varying degree ineffective, thereby eroding the general authority of the law in general (see 

also above, section II.3.2.1). Such insistence on failure and on ‘gaps’ would deny any kind 

of ‘autonomy’ to law vis-à-vis social interactions, with as a result to ‘knock [it] off its 

pedestal and locate it in the rough and tumble of social life’.520 This would have the 

paradoxical effect of making the law even less effective. 

II.3.3.2.3 Effectiveness as acceptance 

The risks associated with the search for efficacy is why certain authors have called for a 

more holistic approach to effectiveness, one which would not be so interested in a 

systematic census of law’s little failures, but one which would rather seek to account for its 

global impact on society, since 100% goal attainment or problem-solving is illusory.521 This 

approach to effectiveness relates more to aspects of acceptance of legal rules, and is germane 

to what Ost and van de Kerchove call ‘l’effectivité symbolique’,522 or what Young describes 

as ‘constitutive effectiveness’, i.e. whether or not a rule comes to be accepted as a ‘norm’ 

by its addressees.523 Going further, the last category of Young’s classification of approaches 

to effectiveness adds a further refinement to these analyses by looking into the reasons for 

the acceptance. This category is called ‘evaluative effectiveness’ and refers to the evaluation 

of a legal system not by the existence of its results or the attainment of its goals, but rather 

according to a mix of normative qualities which these results might have, such as 

efficiency,524 namely the ability of a norm to reach its objectives at the lowest cost possible. 

                                                 
520 Sarat 28. 
521 Ibid 29. 
522 Symbolic effectiveness is ‘l’aptitude de la loi à marquer les représentations de ses destinataires. Offrir des 
modèles de sens, diffuser des values collectives, crédibiliser des fictions fondatrices, n’est-ce-pas en effet le 
rôle le plus fondamental du droit, au-delà de sa capacité à diriger les conduites ?’ Ost and van de Kerchove 
334. Translation by the author: ‘Symbolic effectiveness is the ability of the law to influence the 
representations of its addressees. Offer models of meaning, spread collective values, make foundational 
fictions credible, is this not indeed the most fundamental role of law, beyond its capacity to steer conducts?’ 
523 Young, International Governance: Protecting the Environment in a Stateless Society 148. 
524 Ibid 149. 
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Of course, many factors are involved in the overall costs of a measure (and acceptance is 

but one), but one cannot deny that the coercive apparatus which must back the legal system 

is a very costly affair. Therefore, the higher the symbolic effectiveness of a legal system, 

the more the legal system is constitutive of the cohesion of society, the more its rules are 

accepted, the lower the cost of coercion and the cheaper every measure. Conversely, the 

less a measure is accepted, the more it is resisted, the higher the cost and amount of 

coercion. If one had to pass a judgment of validity on such norms at that moment, they 

would probably conclude that their validity, that is, their inner ability to act as guides of 

behavior is quite low. In other terms, their authority is quite low, meaning that the speech 

act is failing (see above, section II.2.3.2).  

As remarked by Ost and van de Kerchove, their notion of symbolic effectiveness, 

exactly like Young’s constitutive and evaluative effectiveness, summons very normative 

considerations, and the fact that they necessitate acceptance by legal subjects for other 

reasons than raw performance might make the analysis surreptitiously shift towards the 

axiological pole of validity: legitimacy.525 In the next section we analyze legitimacy as a 

determinant of validity, and this smooth transition must remind us once again of the 

porosity of the different categories of validity criteria. 

II.3.3.3 Legitimacy: Axiological justification 

While the debate on validity as effectiveness is relatively new, the one about legitimacy as 

a criterion of legal validity has been going on for a very long time. Legitimacy asks the 

question of the moral acceptability of legal rules, and in fact, jusnaturalists like Aquinas, 

Saint Augustine and Grotius were asking precisely the question whether the law can do or 

make us do morally unacceptable things. And if the answer were yes, then one was left to 

wonder what good a legal system brought to society, and whether a society under law was 

                                                 
525 Ost and van de Kerchove 335. 
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at all different from Hobbes’ state of nature. Jusnaturalism has been the dominant doctrine 

in early Western legal systems, many of which clearly implemented a legitimacy-based 

conception of validity under which true law could only be law which was true to God’s 

word.  

Positivism then started gaining ground, under the impulse of enlightenment 

thinkers such as Jeremy Bentham at the end of the 18th century and sought legitimacy away 

from moral straightjackets, also in reaction to the manipulation of legal systems by despots 

who called upon the so-called ‘divine right of kings’ to rule mercilessly.526 Positivism, 

although content-free, obtained legitimacy by enabling formal constraints curbing the 

arbitrary will of those running the legal system.527 Modern positivist thinkers have looked 

for a less defensive and more instrumental conception of legal legitimacy. Joseph Raz, for 

instance, views normativity as depending on reasons (‘what reason do I have to act as 

directed?’).528 The legitimacy of law would thus derive from its ability, as a norm, to 

‘mediat[e] between people and reasons’ and provide them with the best justification of why 

to act in the way directed (see above, section II.2.3.3.3.2, for a discussion of Raz’ ‘normal 

justification thesis’).529 Legitimacy in the positivist doctrine also derived from the 

coordinative nature of law: obeying the positive legal system is also a moral good as it 

matches others’ expectations and ideally provides peace and stability to the social order.530 

Yet we have seen above that a critique of instrumentalization could also be laid on 

positivism: positivist legal systems are very vulnerable to capture and therefore to 

                                                 
526 Michael Head and Scott Mann, Law in Perspective: Ethics, Society and Critical Thinking (2nd edn, UNSW Press 
2008) 209–210. 
527 Palombella 33. See also above (n 129) the quote by E.P. Thompson, who considered that the imposition 
of constaints on the powerful was a ‘universal human good’ (Thompson 267. 
528 Joseph Raz, ‘Explaining Normativity: On Rationality and the Justification of Reason’ (1999) 12 Ratio 354. 
529 Jules L Coleman, ‘Constraints on the Criteria of Legality’ (2000) 6 Legal Theory 171, 177. 
530 Kelsen very much equates the two: See Kelsen: he very much equates the notion of legitimacy with that 
of legality: see Kelsen, Pure Theory of Law 209.: ‘The principle that a norm of a legal order is valid until its 
validity is terminated in a way determined by this legal order or replaced by the validity of another norm of 
this order, is called the principle of legitimacy.’ 
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arbitrariness and oppression (see above, section II.2.3.3.4).531 In short, the kind of ‘rule 

worship’ induced by the assumption that the legal system finds authority within in itself 

might also encourage oppression and jeopardize the system’s legitimacy (see above, section 

II.3.3.1).532  

To place limits on the self-legitimizing discourse of positivism, elements of moral 

validity started again to find their way into the cracks of the positivist doctrine.533 First of 

all, from a procedural point of view, Lon Fuller identified a number of formal qualities 

which, taken together, were said to represent the ‘internal morality of law’ (see above, 

section II.1.3.1.2). Some of these qualities can be operationalized as validity criteria (e.g. 

requirements of generality, publicity, non-retroactivity) and in any event do not call upon 

an external body of moral principles. Still, these elements evidence the fact that, as validity 

assessments go, morality also matters, and not all law has the same value. Second, ‘inclusive 

legal positivists’ now acknowledge that a positivist legal system can identify criteria of 

morality as part of its validity tests.534 To a leading positivist thinker like Hart, this was even 

probably always the case, as he admits in his foundational The Concept of Law that there 

exists a ‘minimum content of Natural Law’ which forms a ‘common element in the law 

and conventional morality of all societies.’535 

In this connection, many modern constitutional orders now include entire moral 

codes, such as fundamental rights, at the top of their hierarchy of norms, thereby infusing 

                                                 
531 See Palombella 31: ‘sheer legality mean[s] nothing in the eyes of those who [can] decide on the “state of 
exception”’(discussing Schmitt). 
532 Shapiro, ‘Authority’ 413. 
533 Head and Mann 211–212. 
534 Even the great theorist of positivism, H.L.A. Hart admits explicitly to this in the postface of the 2nd edition 
of his Concept of Law: ‘in some systems of law, as in the United States, the ultimate criteria of legal validity 
might explicitly incorporate besides pedigree, principles of justice or substantive moral values, and these may 
form the content of legal constitutional constraints.’ (See Hart, The Concept of Law 247) ‘An example of an 
inclusive rule of recognition could run something like: “No norm is law, inter alia, unless it complies with 
the substantive rule of law’ where the substantive rule of law is “an accurate public conception of individual 
rights.”‘ (MacDonald 112) This rule of recognition is not something moral: it is a social fact. See Jules L 
Coleman, ‘Rules and Social Facts’ (1991) 14 Harvard Journal of Law and Public Policy 703. 
535 Hart, The Concept of Law 193. 
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the entire legal system with a certain breed of morality. Technically again, this does not 

fundamentally question the positive nature of the law,536 but in terms of validity, one would 

today certainly find something missing in a legal system which does not ensure at least a 

basic protection of human rights (see below II.3.3.3.2). It is therefore clear that positivist 

legal orders may no longer ignore moral considerations entirely, and that legitimacy is 

making a strong return as a determinant of legal validity and of authority. 

 The question, then, becomes how to identify what legal subjects regard as an 

appropriate test of legitimacy, and how to operationalize such test in the overall assessment 

of legal validity without falling into the traps which jusnaturalists fell into, i.e. the risk of 

instrurmentalization of morals, and the impossibility to accommodate pluralism. Philip 

Selznick (partly together with Philippe Nonet) has studied these questions at length, and 

concluded that the legitimacy of legal systems, was no longer dependent only on Fullerian 

procedural fairness, but also rested on substantive justice.537 Based on this premise, the two 

authors make a strong plea for natural law, while still arguing that the jusnaturalist tradition 

needs a thorough reassessment.  

Selznick reverses the point of view from which natural law was usually regarded by 

explaining that natural law is not a body of rules determining the duties of men, but rather 

an ideal determining the duties of the legal order.538 In other words, natural law is an ideal 

against which legal systems must be criticized as legal systems. The ideal must however be 

elucidated and involves two components. A component of ‘content’, and a component of 

what he calls ‘method’. Content designates whether or not the legal system caters for ‘the 

needs of man, including his need for a functioning society;’ whereas ‘method’ designates 

‘generalizations as to the requirements of a legal order.’539 These two elements must be 

                                                 
536 Compliance with higher substantive norms can certainly be part of a Hartian rule of recognition, and is 
actually the keystone of Kelsen’s pyramidal theory of law. See also Oakeshott 170. 
537 Nonet and Selznick 18 ff. 
538 Selznick, ‘Sociology and Natural Law’ 102. 
539 Ibid 101. 
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given flesh through scientific enquiry (by sociologists, that is), aiming at ‘making scientific 

generalizations, grounded in warranted assertions about men, about groups, about the 

effects of law itself.’540 Therefore, even if natural law is expressed in terms of absolutes, of 

an ideal, it is based on the scientific study of moving realities: humanity, society and legality. 

Natural law is therefore not to be seen as a body of inescapable, unmoving principles that 

are just to be ‘discovered’ once and for all, but rather as an ongoing scientific enquiry 

seeking to identify the ideal legal system in a given social context.541  

Natural law is thus ‘flexible’ and has a ‘variable content.’542 The only peremptory 

affirmation made my Selznick as to what the ideal legal system should be has to do with 

the nature of legal order, which is to ‘serve the proper ends of man.’543 This leads us back 

to the idea that a legal order necessarily has a core moral dimension: it may not ‘debase 

[man] or corrupt him. It must not deprive him of what is essential to the dignity and status 

of a human being.’544 The law must therefore at least always be oriented towards this basic 

moral requirement, and as a method and a content, the legitimacy of law will be assessed, 

at the very least, against this benchmark. The rest of the component of legitimacy must be 

social-scientifically identified,545 and then built into the legal system.546 

This very last element of building social experiences into the legal system also 

connects to our enquiry about validity, and raises the question whether a legal system’s 

validity conditions are of such nature as to only validate rules that are socially recognized 

as having a high level of legitimacy. The conclusion to this would be that if a legal system 

falls short of legitimacy, its rules will be less than legal, defective in a way (see above, 

                                                 
540 Ibid. 
541 Taekema 226. 
542 Selznick, ‘Sociology and Natural Law’ 103. 
543 Ibid 102. 
544 Ibid.  
545 Reynolds 114. 
546 As deemed possible by inclusive legal positivists, see above, section II.2.3.3.3.3. 
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chapter II.3). According to Selznick: ‘arbitrary will is not legally final.’547 This is not meant 

to suggest that illegitimate law is no law at all, but rather to point out that the dry social 

fact of positivist validation is not all that is relevant to conclude to the existence of valid 

law: it must be confronted to the socially relative and content-loaded ideal of law 

scientifically established. If the two are too far off each other, it must be concluded to a 

more or less severe deficiency in the law. This is arguably quite a reasonable articulation of 

natural law and legitimacy as a criterion of legal validity, and one which we have shown 

was already in operation to a certain degree in a number of legal systems (see above, section 

II.3.2.2).  

Let us now turn to the ways in which proper content and method can be 

determined so as to justify, from the moral point of view of legitimacy, the law’s validity, 

and therefore the acceptability of its claim to authority. In doing so, this thesis will analyze 

legitimacy according to the two elements which Selznick identified: method, which we will 

term ‘legitimacy as process’ (II.3.3.3.1), and content, which relates to the substantive 

qualities of the law (‘legitimacy as content’, II.3.3.3.2).  

II.3.3.3.1 Legitimacy as process 

‘Procedure is legitimacy’s starting point.’548 Assuming that the law is a means to social ends 

the desirability of which partly determine its legitimacy,549 the question of legitimacy as 

process, which we read in conjunction with Selznick’s legitimacy as ‘method’ arguably 

pertains to two fundamental questions: how to search for the best possible legal content,550 

                                                 
547 Selznick, ‘Sociology and Natural Law’ 100. 
548 Josh Bowers and Paul H Robinson, ‘Perceptions of Fairness and Justice: The Shared Aims & Occasional 
Conflicts of Legitimacy and Moral Credibility’ (2011) 47 Wake Forest Law Review 211, 214. 
549 Taekema. 
550 Palombella 40: ‘It is essential to the rule of law, as an institutional concept, that areas of justice and rights 
exist and that they exist not as a matter of morality but as positivised in the law and on legally autonomous 
grounds. The point is that, from the perspective of that normative ideal, what counts for a legal system in 
general is its own way of preserving the tension between a law of justice and the law of sovereignty (which 
today for us means democracy).’ 
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and second, how to ensure that, during this search, everyone is treated fairly and gets to 

weigh in.551 In relation to legal adjudication these questions have long been asked through 

debates about what judicial ‘due process’ should be, and involves requirements of 

contradiction and equality of arms.552 In relation to legislative activity, on which this section 

will focus, the question of legitimacy as process may correspond to Fritz Scharpf’s notion 

of ‘input legitimacy’, i.e. the extent to which government action and, by extension, the legal 

system might be said to reflect ‘the will of the people.’553 Of course, ‘the will of the people’ 

is in itself difficult to identify, and has a falsely monolithic aspect. Disagreement, as argued 

above (see section II.3.2.1), is bound to emerge. The search for the ‘will of the people’ is 

therefore not about nailing a solution which everyone would enthusiastically support, but 

rather crafting one which everyone would at least be ready to accept.554 Raz and his 

followers think that achieving this degree of legitimacy is chiefly dependent on the rational 

edge of legal solutions and on the quality of the rational justification given by the process,555 

whereas others would argue that it rather depends on whether or not the process allows 

                                                 
551 This notion of a ‘fair’ ‘search’ for the best possible content (understood in relative terms) and its equation 
with democracy and legitimation, has been beautifully articulated by Kelsen: ‘He who views absolute truth 
and absolute values as inaccessible to the human understanding cognition must deem not only his own, but 
also the opinion of others at least as feasible. The idea of democracy thus presupposes relativism as its 
worldview. Democracy values everyone’s political will equally, just as it gives equal regard to each political 
belief and opinion, for which the political will, after all, is merely the expression. Hence, democracy offers 
every political conviction the opportunity to express itself and to compete openly for the affections of the 
populace. That is why the dialectical process in both the popular assembly and parliament, which is based 
on speech and counterspeech and paves the way for the creation of norms, has been identified—not 
incorrectly—as being democratic.’ See Hans Kelsen, The Essence and Value of Democracy (Nadia Urbinati and 
Carlo Invernizzi Accetti eds, Rowman & Littlefield Publishers 2013) 103. 
552 See Bowers and Robinson 215–216: ‘Nevertheless, a fair consensus has developed over the principal 
criteria that typify procedural fairness. Legitimacy may be measured by the quality of decision making or the 
quality of treatment of defendants. More specifically, procedures are legitimate when they are neutral, 
accurate, consistent, trustworthy, and fair-when they provide opportunities for error correction and for 
interested parties to be heard. Legal authorities are legitimate when they act impartially, honestly, 
transparently, respectfully, ethically, and equitably. The criminal justice system that optimally expresses these 
values is not only morally defensible but also quite probably stable and effective.’ 
553 Fritz Wilhelm Scharpf, Governing in Europe: Effective and Democratic? (Oxford University Press 1999) 7 ff. 
554 Rosenfeld 1349,.about Habermasian consensus-based notion of legitimacy: ‘If a citizen implicitly or 
explicitly endorses a law or legal regime, the latter can be considered subjectively fair. Conversely, if in the 
absence of such endorsement, it would be reasonable for such a citizen to endorse a law or legal regime, then 
the latter can be said to be objectively fair.’ See also Rawls about this: veil of ignorance in original position: 
what would you be ready to accept if you don’t know your position in society. 
555 Marmor, ‘The Rule of Law and Its Limits’ 36. 
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everyone to voice their opinion, gives it equal weight, and reaches a decision after a fair 

debate.556 

This relates to the widespread conviction that legitimacy in a legal system cannot 

be achieved if the latter is not strongly tied to a democratic political order.557 The 

democratic pedigree of legal norms would be a necessary, though not fully sufficient, 

condition of their legitimacy.558 This focus on democracy provides a response to the first 

question above, namely how to search for the best possible content to the law: by 

entrusting the debates on legal rules to those who will be subject to them. Going back to 

the subject of this thesis, the rule of law, it might be useful to read these reflections in 

conjunction with the clear indications given by influential government organizations that 

the rule of law can no longer be achieved in the absence of a democratic legal system (see 

above, II.1.3.2.1). The following paragraphs will not attempt to present a comprehensive 

account of the legitimizing potential of democracy, but will shed some light on the debates 

regarding crucial questions related to the merits of democracy, and present the extent to 

which they have provided viable options for ensuring an axiological justification to the 

claims of legal systems to authority. In this enquiry, we seek mostly to answer the second 

                                                 
556 Habermas’ notion of ‘epistemic truth’ (see above section II.3.1) is also helpful in this regard as it requires 
the truth (in our case the best possible content) to be established following ‘procedures’ which realize the 
ideal conditions for argumentation about what the best possible content of law might be, namely conditions: 
‘(a) of public debate and complete inclusion of all those affected; (b) of equal distribution of the right to 
communicate; (c) of a nonviolent context in which only the unforced force of the better argument holds 
sway; and (d) of the sincerity of how all those affected express themselves.’ Habermas, Truth and Justification 
37. 
557 Shapiro, ‘Authority’ 432:‘the value of democratic decision-making does not lie in its instrumental value. 
Rather, democratic procedures are capable of possessing legitimate authority because they represent power-
sharing arrangements that are fair. Rather than violating one’s autonomy, heeding rules that one believes to 
be mistaken can be an affirmation of the value of autonomy in general. It shows respect for the rational 
faculties of others, recognizes the fairness of accepting burdens in cooperative ventures, and supports the 

equality in distribution of power through society.’ See also Habermas, Between Facts and Norms : Contributions 
to a Discourse Theory of Law and Democracy 450: ‘the democratic process bears the entire burden of legitimation’; 
and Jürgen Habermas, ‘On the Internal Relation between the Rule of Law and Democracy’ (1995) 3 
European Journal of Philosophy 12, 16. 
558 Democracy as operationalized by fair processes is also a response to the paradox of autonomy, by which 
a legal system can never be authoritative if people are to be thought to be autonomous, that is, the final 
authority on moral questions. If the legal system justifies its claim to authority by operationalizing fair and 
moral processes, then one can perfectly accept the legal system’s authority while being entirely morally 
autonomous. See above, section II.2.3. 
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question: how to ensure that the search for the ideal content is fair to everyone. In the 

Kantian metaphysical tradition, fairness should be understood as treating everyone 

according to the different versions of the categorical imperative. Channeling Rawls, such 

fairness could also be understood from the point of view of subjects as political 

participants, in the sense that individuals are free and equally capable of making valid claims 

regarding social cooperation. From there on, the fair legal system (which Rawls describes 

in terms of a modern constitutional democracy559) is one which on this basis equally treats 

every individual and introduces social and economic inequalities only if they are ‘attached 

to offices and positions open to all under conditions of fair equality of opportunity; and [if 

they are] to the greatest benefit of the least advantaged members of society.’560 These two 

conceptions clearly establish fairness as a fundamental moral axiom, so that an unfair legal 

system has little chance of being morally justified, and henceforth valid from the point of 

view of legitimacy.561  

The main item to be discussed in relation to the operationalization of democracy 

to ensure fairness is inclusiveness: who should be involved, who gets a say in the definition 

of the substantive content of the law? The inclusiveness criterion has evolved over time. 

In early democracies, participation in the democratic debate could limited to fractions of 

the subjects which were deemed worthy enough for the job, like men having a certain 

degree of instruction, or paying a certain amount of taxes.562 This somewhat antithetical 

                                                 
559 John Rawls, ‘Justice as Fairness : Political Not Metaphysical’ (1985) 14 Philosophy & Public Affairs 223, 
224. 
560 Ibid 227. 
561 See Frank Michelman, ‘Justice as Fairness, Legitimacy, and the Question of Judicial Review: A Comment’ 
1407 1410. ‘A system of government by law’ can be legitimate, in the sense that all the laws issuing from the 
system can justifiably be enforced against everyone including those who reasonably regard them as bad and 
wrong, on condition that certain “essential” components of the system are what they morally ought to be-
which for Rawls means they are compliant with the principles of justice as fairness. See also generally Bowers 
and Robinson. 
562 On the various ways in which suffrage was limited in Belgium, see Joseph Barthe ́le ́my, L’Organisation Du 

Suffrage et L'expe ́rience Belge (Giard & Brie ̀re 1912). The author (ibid 11) notes, for instance, that one of the 
reasons why wealth is chosen as a criteria for the right to vote is, in its possessor, the ‘attachement à l’ordre 
public, c’est à dire à l’ordre des choses qui lui permet de conserver ses avantages.’ (Translation by the author: 
‘the attachment to public order, that is the order of things that enables him to maintain his advantages.’) This 
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and exclusive conception of democracy was incrementally relaxed and now has evolved 

into universal suffrage for male and female adult citizens in most places of the world.563 In 

certain regions, like the European Union, non-nationals also enjoy democratic 

participation rights at certain levels of government.564 The debate now extends to more 

sophisticated questions such as the introduction of correctives to formal equality to make 

up for social and economic inequality which might impede actual inclusion.565 Another 

theme concerns participation rights of stakeholders who are not part of the social order in 

which a measure is implemented, but are nonetheless impacted by them.566 This question 

has been addressed by a number of rules of international law, which recognize that policies 

taken democratically in one country may unduly affect the population of another country 

which does not have access to the legislative system in the first country. This is in particular 

the case in international environmental law, to ensure that the environmental impact of 

domestic policies, which is volatile by definition (polluted waters and polluted air will 

derive to neighboring countries), does not unduly affect foreign populations.567 We 

therefore witness a clear evolution towards ever more inclusiveness in democratic political 

processes, thereby increasing the input legitimacy of the corresponding legal systems, at 

least on paper.  

                                                 
already gives a good idea of the actual reasons for restricting inclusiveness, i.e. limit social change and protect 
the established order. 
563 For an interesting inquiry as to the main motivations for this evolution (namely the need to avert the risk 
of revolutions), see Adam Przeworski, ‘Conquered or Granted? A History of Suffrage Extensions’ (2009) 39 
British Journal of Political Science 291.  
564 In the EU, nationals of a Member State residing in another may vote and stand as candidate in municipal 
elections. See Council Directive 94/80/EC of 19 December 1994 Laying down Detailed Arrangements for 
the Exercise of the Right to Vote and to Stand as a Candidate in Municipal Elections by Citizens of the 
Union Residing in a Member State of Which They Are Not Nationals, Official Journal L 368 , 31/12/1994 
P. 0038 - 0047. 
565 Iris Marion Young, Inclusion and Democracy (Oxford University Press, 2000). 
566 See above n 556, Habermas’ condition (a). 
567 A case in point is the recent ‘pulp mills case’ decided by the International Court of Justice, in which one 
of the issues was precisely the failure by Uruguay to inform Argentina of its intention to build pulp mill 
factories along the river Uruguay, which is shared by the two countries. See International Court of Justice 
(ICJ), Case Concerning Pulp Mills on the River Uruguay (Argentina v Uruguay) (Judgment) [2010] ICJ Rep 
(20 April 2010). 
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 A second important question has to do with the modalities of decision-making. 

Democracy started off as direct representation of themselves by citizens, which quickly 

became unmanageable as populations grew, though remnants of direct democracy still exist 

in some places of the world, for instance in the form of referenda.568 Some also argue that 

with new means of communication, and the technical feasibility of internet voting, direct 

democracy might be making a come-back.569 However, the dominant version of democracy 

is and remains representative democracy, through the election of representatives by 

citizens to debate and decide substantive options, with the authority to turn them into law. 

The advent of representative democracy has given rise to a number of debates regarding 

the role and purpose of representation. For realist democracy students like Schumpeter, 

electing representatives is where the democratic act begins and ends: democracy is only a 

competitive struggle to be elected and thereby ‘acquire the power to decide’ on behalf of 

the members of the social body.570 At the other end of the spectrum, Habermas and his 

followers do not view voting for representatives as the alpha and omega of democracy. 

Rather, true democracy involves much deeper societal dynamics which rely on deliberation 

conducted by people as citizens interested in the public good – as opposed to people only 

interested in their self-interest or sectional interests – and in which the better argument 

prevails.571 In the words of Habermas: ‘the only law that counts as legitimate is one that 

                                                 
568 For an overview, see International Institute for Democracy and Electoral Assistance (IDEA), Direct 
Democracy: The International IDEA Handbook (Virginia Beramendi and others eds, IDEA 2008) 175–194. 
569 See Hubertus Buchstein, ‘Electronic Voting and Democracy: A Comparative Analysis’ in Norbert 
Kersting and Harald Baldersheim (eds), Electronic Voting and Democracy (Palgrave Macmillan UK 2004). 
570 See Joseph Alois Schumpeter, Capitalism, Socialism and Democracy (5th edn, Routledge 2003) 269: ‘The 
democratic method is that institutional arrangement for arriving at political decisions in which individuals 
acquire the power to decide by means of a competitive struggle for the people’s vote.’ See Kelsen’s rebuke 
in the merits of electoral representation as reflecting the ‘will of the people’: ‘Where there is only one elected 
individual for millions of voters, the idea of popular representation must lose every last pretense of legitimacy. 
In a manymembered parliament where all popular parties are represented, the interaction of all these forces 
may still be able to produce something like a will of the People. However, in the case of a president, who is 
directly elected by popular vote and, thus, completely independent from parliament, but who cannot be 
controlled by a populace too massive to take action, the emergence of a will of the People is as unlikely as it 
is in the case of a hereditary monarch.’ Kelsen, The Essence and Value of Democracy 90. 
571 Philip N Pettit, ‘Depoliticizing Democracy’ (2004) 17 Ratio Juris 52. See Habermas, Truth and Justification 
235: ‘given a pluralism of legitimate world views, conflicts of justice can be resolved only if the disputing 
parties agree to create an inclusive We-perspective by mutual perspective-taking.’ 
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could be rationally accepted by all citizens in a discursive process of opinion-and will-

formation.’572 

 However one wishes to conceive of it, legitimacy as process, all the more when 

one equates it with democratic processes, is closely tied with legitimacy as content. 

Habermas has convincingly argued in this regard that in order for procedural legitimacy to 

be ensured and, as a result, for democratic deliberations to take place, a ‘system of rights’ 

should be in place so as to endow every citizen with equal rights to freedom and self-

determination (what he calls ‘private autonomy’), and equal rights to political participation 

in the law-making system (which he calls ‘public autonomy’).573 In practice, this means 

having a constitution which protects rights such as freedom of opinion and expression, 

freedom of association, right to vote, right of access to justice, right of access to 

documents, right to legal representation, etc. The allocation of these rights must itself be 

fair and equitable, which does not exclude differentiation. The criterion of inclusiveness, 

for instance, may require taking special measures to avoid capture of the system by wealthy 

or powerful fringes of the population,574 protecting some minorities against majority 

decisions,575 or giving different categories of people a different weight in decision-making, 

which might result in a ‘multiple speeds’ government system, in which some have decision-

making power, and others are only consulted. The substantive decisions on these questions 

                                                 
572 Habermas, Between Facts and Norms : Contributions to a Discourse Theory of Law and Democracy 135. See also 
Ibid. p. 127 about the link between freedoms (which guarantee private autonomy) and political rights (which 
guarantee public autonomy): ‘Just as communicative freedom prior to any institutionalization refers to 
appropriate occasions for the use of language oriented toward mutual understanding, so also do political 
rights in particular, entitlements to the public use of communicative freedom-call for the legal 
institutionalization of various forms of communication and the implementation of democratic procedures. 
These are meant to guarantee that all formally and procedurally correct outcomes enjoy a presumption 
oflegitimacy. Rights of equal participation for each person thus result from a symmetrical juridification of 
the communicative freedom of all citizens. And this freedom in turn requires forms of discursive opinion-
and will-formation that enable an exercise of political autonomy in accordance with political rights.’  
573 Ibid 133. 
574 Campaign costs control will for instance ensure that one richer party is not able to conduct an 
overwhelmingly more visible campaign and eclipse its competitors. 
575 On the majority rule and the corresponding rights of minorities, see Kelsen, The Essence and Value of 
Democracy Chapter 6.  
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must themselves be legitimate as legal content, and in the next section, we will briefly 

discuss what this might entail. 

II.3.3.3.2 Legitimacy as content 

This thesis has argued all along that the rule of law was not a substantive notion, and that 

legal validity was content-independent. This informs particularly the legitimacy leg of our 

validity test, as we argue that legitimacy can partly be conceptualized in relation to the 

content of the law. The legitimacy of a legal system cannot only derive from fair processes, 

but must also rest on a bedrock of substantive principles. Law necessarily has to have some 

content, but from a validity-as-legitimacy point of view, it cannot be any content: it must 

be content which legal subjects regard as morally acceptable. Combining elements of 

process and content in a determination of legitimacy affirms in a way that democratic 

legislative activity is not entirely open-ended. It is often considered that democracy is a 

sufficient condition of legitimacy, but this thesis will argue that it is only a necessary 

condition, and that content-oriented safeguards are necessary to avoid that a democratic 

legal process, in particular as a result of the majority rule, would end up legitimizing 

immoral designs, as has been the case several times in the past. 

It is however something else to ascribe a necessary content to this bedrock of 

principles. Selznick, as indicated above, makes it very clear that, to the extent the validity 

of a legal system must rest on an analysis of its content, such content is relative. As 

Habermas argued, there is no necessary content to valid legal systems, because there is no 

‘possibility of direct access to uninterpreted truth.’ Therefore, legal systems which seek 

moral acceptance for their content must turn to a ‘discursive concept of truth’, in which 

the valid content emerges through discourse, dialogue and the exchange of ‘justificatory, 

albeit never definitively “compelling,” reasons.’576 Therefore, whereas legitimacy as process 

                                                 
576 Habermas, Truth and Justification 37. 
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ends with setting fair conditions enabling a meaningful deliberation, legitimacy as content 

is concerned with what is said during such deliberation and what ultimately emerges from 

it. In other words, the validity of a norm from the point of view of legitimacy-as-content 

depends not on its compliance with a presupposed moral content, but rather on its 

dialectically established justifiability as the moral thing to do.577 A norm must therefore 

become a sort of ‘social truth’, and remain until such truth no longer socially exists and is 

replaced, following new deliberations, by another ‘ought’ whose justification is more 

convincing. Legitimacy as content is therefore a fundamentally dynamic notion. 

 However, amidst these constant fluxes, an examination of the available concrete 

instantiations of this relative ideal content allows to identify two approaches to legitimacy 

as content in a legal system. One can be characterized as negative, defensive, or 

individualist; and the other as positive, active, or community-oriented. The two 

conceptions are not at all mutually exclusive, and actually it is difficult to conceive how to 

achieve the latter approach without first achieving the former. The 

negative/defensive/individualist approach makes legitimacy depend on the fact that the 

content which the legal system may adopt must not debase individuals. In the words of 

Selznick, it must serve ‘the proper ends of man.’578 A legal system which would 

systematically do the opposite would be a ‘wicked’ legal system, such as apartheid South 

Africa, or Nazi Germany, which arguably did not respond to the rule of law ideal.579 This 

approach to legitimacy corresponds to Kant’s categorical imperative, and to the only red 

line Selznick draws across the ‘relativity’ of his conception of legitimacy, namely respect 

for human dignity (see above, section II.2.3.3.3.2).580 Likewise, Habermas identifies a 

                                                 
577 Ibid 247–248. 
578 Selznick, ‘Sociology and Natural Law’ 102. 
579 David Dyzenhaus, Hard Cases in Wicked Legal Systems : Pathologies of Legality (2nd edn, Oxford University 
Press 2010). 
580 See Rosenfeld 1320: ‘For Kant, a legal regime is legitimate if it is grounded in the right. Acknowledging 
that citizens have different interests and competing ideas about the pursuit of happiness, Kant recognizes 
that nothing like an actual consent of the entire citizenry could ever validate any piece of legislation. 
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number of ‘preconditions’ for legitimate law making, some of which espouse the 

substantive content of rights aimed at preserving the ‘autonomy’ of citizens, a notion which 

is not very far apart from that of human dignity, since the preservation of autonomy 

ensures that, by subjecting to the law, no one will have to surrender its deepest and most 

personal moral convictions.  

 This approach to legitimacy is as one can see very connected to the human rights 

project, starting with the Magna Carta, then evolving with the US Declaration of 

Independence and Bill of Rights, the French Declaration on the Rights of Man and Citizen, 

and closer to us the Universal Declaration of Human Rights, the International Bill of 

Rights, the European Convention of Human Rights or the EU Charter of Fundamental 

Rights. The term ‘fundamental’ is in this regard telling of the character of human rights as 

a ‘bedrock’, a foundation of a true legal system. One could argue that this dimension of 

legitimacy is now considered to be a sine qua non condition to have a legal system which, to 

use Finnis’ expression again, is legally in good shape,581 so that a rule of law-compliant legal 

system could no longer dispense with human rights. In a sense, many current articulations 

of the rule of law have already internalized the need for this minimal requirement of 

legitimacy, as the definitions of the rule of law by the United Nations, the Council of 

Europe’s Venice Commission, or the European Union all include human rights as a 

component (see above, II.1.3.2.1).582 One must remark in this regard that human rights 

have become universal, not necessarily from the always contestable point of view of 

morals, but rather from the objective point of view of legality. Many human rights are now 

                                                 
Consistent with this, legitimacy cannot be established at the level of interests or of the good, but only at that 
of the just and the right – that is, by categorically treating all citizens as free and equal and as ends in 
themselves. In other words, a law can be legitimate only if it is reasonable for every citizen to accept it as 
being right and just.’ 
581 Finnis himself has a strong theory of human rights as part and parcel of his natural law theory. Finnis, 
Natural Law and Natural Rights 218. 
582 See also Weiler 547; above, n 175.  
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part of general international law. Some of them have acceded to customary status,583 and 

on the other hand, the entire body of human rights was formalized in a large number of 

international treaties which bind the entire international community. According to 

numbers collected by the Office of the UN High Commissioner for Human Rights, every 

country on the planet is party to at least four human rights treaties.584 Therefore, even the 

thinnest conceptions of the rule of law relying on the strict application of whichever 

positive law is in force in a given country could not dispense with a certain degree of human 

rights protection. 

 There is no question here to insert the human rights project into a quest for some 

new version of natural law, as it is sometimes done.585 Examining human rights from a 

historical perspective demonstrates that there is nothing ‘necessary’ about them, especially 

as new human rights are frequently emerging amidst great contestation, such as recently 

the rights of LGBTI persons.586 This thesis rather would argue that human rights, or at 

least a core version of them, seem to have established themselves as the most current 

                                                 
583 Theodor Meron, Human Rights and Humanitarian Norms as Customary Law (Clarendon Press 1989); Richard 
Lillich, ‘Growing Importance of Customary International Human Rights Law, The’ 25 Georgia Journal of 
International and Comparative Law 1. 
584 Myanmar is the country with the least ratified treaties: 4. See <http://indicators.ohchr.org/>.  
585 See above, n 581, and Jean Porter, ‘From Natural Law to Human Rights: Or, Why Rights Talk Matters’ 
(1999) 14 Journal of Law and Religion 77; and Oakeshott 170–171: ‘In the writings of many of its early 
exponents and for a large part of its history, a state ruled exclusively by law has been represented as a state 
ruled by jus; not merely the jus  inherent in lex (which nevertheless received appropriate recognition), but jus 
in the extended sense of a “natural,” “rational” or “higher” law, recognized and declared (but not made) in 
legislative utterances and correspondence (or absence of conflict) which endows them with the quality of jus. 
In these writings a state as an association ruled exclusively by law appears as a state not only emancipated (in 
terms of lex) from both arbitrary and managerial rule, but also from injus in virtue of the authenticity of lex 
(and therefore the obligation to observe its prescriptions) being determined by its conformity with jus. In 
such a state, lex injusta non est lex. […] As a conception of the character of a state or of what it might be made 
to become it presented some difficulties. How, for example, to identify and enlist legislators whose voice 
might be depended upon to be the voice of jus? […] Or, more radically, how to recognize the quality of jus 
when it appeared? Here, dissatisfied with the ambiguity of terms such as “natural” and “rational,” and in 
order to remove jus from the realm of opinion and to fend off the threat of anarchy contained in the claim 
that the voice of “conscience” was the voice of jus, the necessity of having jus formulated in terms of some 
readily available principles was early recognized. […] And in place of a somewhat speculative “natural law” 
the jus required to authenticate lex was said to reside in a set of absolute “values,” a declaration of inalienable 
“rights,” a charter of unconditional “liberties,” or a Bill of Rights representing a Basic or Fundamental Law. 
And some such formulation of principles of justice, insulated from change, was said to be integral to a state 
understood in terms of the rule of law and was part of the apparatus of a state purporting to be a Rechtsstaat.’ 
586 See e.g. Kelly Kollman and Matthew Waites, ‘The Global Politics of Lesbian, Gay, Bisexual and 
Transgender Human Rights: An Introduction’ (2009) 15 Contemporary Politics 1. 
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version of the ‘legitimacy as content’ validity principle for law and legal systems, 

understood from a negative/defensive/individualist point of view.587 Indeed, respect for 

human rights is closely associated with preserving human dignity.588 Yet, the consensus on 

human rights is fragile. Everywhere human rights are described as ‘under attack’, ‘under 

threat’, or ‘under pressure.’589 We are not here referring to the countless violations of 

human rights which take place every day on a large scale, as these can always be condemned 

by the convinced majority as illegal, illegitimate, and immoral and do not as such threaten 

their existence as legal norms. We rather point to the contestation of the notion altogether, 

and of their legitimizing force. Cultural relativist discourses question the extent to which 

human rights are truly universal as political ideals, moral values, and legal safeguards,590 and 

many (especially in far-right circles) also criticize the expansive ‘idéologie droit-de-l’hommiste’ 

[literally ‘human rightist ideology’] as overly individualist and disconnecting people’s rights 

and demands from corresponding civic duties.591 In reaction to what is considered a drift 

from more traditional values (such as social cohesion or the historical nation), some States 

are starting to renege more or less explicitly the human rights project as a source of 

legitimacy, and are in the process of replacing, in their constitutions, legal systems founded 

on respect of human rights by ‘illiberal democracies’ (see below, section II.4.2.2).592 There 

is no denying that this evolution looks like a regression from legitimacy, but at the same 

                                                 
587 Louis Henkin, The Age of Rights (Columbia University Press 1990) xvii–xviii: ‘Ours is the age of rights. 
Human rights is the idea of our time, the only political-moral idea that has received universal acceptance. 
[…] it is this idea that has commanded universal nominal acceptance, not (as in the past) the divine right of 
kings or the omnipotent state, not the inferiority of races or women, not even socialism.’  
588 See Title I of the EU Charter of Fundamental Rights 
589 See the theme of the 2014 Research Conference of the Association of Human Rights Institutes (AHRI): 
‘Human Rights Under Pressure: Exploring norms, institutions, and policies Human Rights Under Pressure: 
Exploring norms, institutions, and policies’. See http://www.ahri-network.org/copenhagen-2014-human-
rights-under-pressure-exploring-norms-institutions-and-policies.  
590 Jack Donnelly, ‘Cultural Relativism and Universal Human Rights’ (1984) 6 Human Rights Quarterly 400; 
Ajnesh Prasad, ‘Cultural Relativism in Human Rights Discourse’ (2007) 19 Peace Review 589; Makau Mutua, 

Human Rights : A Political and Cultural Critique (University of Pennsylvania 2002). 
591 Paul Valadier, ‘La morale après l’individualisme’ (2002) n° 271 Revue Projet 63. 
592 Balázs Majtényi, ‘The Nation’s Will as Trump in the Hungarian Fundamental Law’ in Wolfgang Benedek 
and others (eds), European Yearbook on Human Rights (NWV and Intersentia 2015). 
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time it goes to show that legitimacy as content is never a given, and must always be argued 

for, and the justificatory force of its underpinning principle and values must always be 

restated. This is true even when it is constituted by ‘political-moral ideas’ which seem so 

self-evident to many of us, like human rights. If all of a sudden adversaries of human rights 

become more convincing – or even simply more vocal – than the partisans of human 

rights, the compass for legitimacy might shift, for better or, more likely, for worse. 

 The second positive/active/community-oriented view of legitimacy as content 

insists on the fact that the legal system must be put at the service of society understood as 

a project of life together. In order to be legitimate, a legal system must not only do no 

harm, but also correspond to its values and principles and deliver on its goals and purpose. We 

will address the question of values and of purpose in turn. Conceptualizing legitimacy as 

content in terms of congruence with society’s ethos,593 values,594 or principles595 is quite a 

                                                 
593 Palombella, for instance, distinguishes ‘jurisdictio’, which is a sort of ‘historical ethos’ (‘inherited’ law of 
the land) of a society, rights of people which have been accrued through history (which he compares to the 
common law), and ‘gubernaculum’, which is the government of men (‘will of the sovereign’), which edicts 
rules as such. Both have a legal dimension, and under the rule of law the gubernaculum may not dispose 
freely of the jurisdictio, otherwise the jurisdiction would not be ‘legal’ but only ‘moral’. It is that connection 
between jurisdictio and gubernaculum which makes the rule of law. Palombella 38–39. Oakeshott also rejects 
the idea that the jus of lex lies in natural law or in a bill of ‘inalienable’ rights, or in a fundamental law. Yet he 
says it can also not ‘be identified simply with its faithfulness to the formal character of law. To deliberate the 
jus of lex is to invoke a particular kind of moral consideration: neither an absurd belief in moral absolute (the 
“right” to speak, to be informed, to procreate and so on) which should be recognized in law, nor the 
distinction between the rightness and wrongness of actions in terms of the motives in which they are 
performed, but the negative and limited consideration that the prescriptions of the law should not conflict 
with a prevailing educated moral sensibility capable of distinguishing between the conditions of “virtue,” the 
conditions of moral association (“good conduct”), and those which are of such a kind that they should be 
imposed by law. (“justice”).’ Oakeshott 173. 
594 Legitimacy as a component of legal validity is understood as a complex of many elements relating to 
morals, ethics, pragmatism, etc.: ‘Valid legal norms […] harmonize with moral norms, but they are 
“legitimate” in the sense that they additionally express an authentic self-understanding of the legal 
community, the fair consideration of the values and interests distributed in it, and the purposive-rational 

choice of strategies and means in the pursuit of policies.’ See Habermas, Between Facts and Norms : Contributions 
to a Discourse Theory of Law and Democracy 155–156. 
595 See for example Dworkin’s model of ‘community of principle’ which ‘insists that people are members of 
a genuine political community only when they accept that their fates are linked in the following strong way: 
they accept that they are governed by common principles, not just by rules hammered out in political 
compromise. […] Members of a community of principle accept that their political rights and duties are not 
exhausted by the particular decisions their political institutions have reached, but depend, more generally, on 
the scheme of principle those decisions presuppose and endorse.’ (Dworkin, Law’s Empire 211.). Such 
community of principle ‘treats legislation as flowing from the community’s present commitment to a 
background scheme of political morality.’ (Ibid 346.). Rawls, in his discussion of democratic constitutional 
order, introduces the interesting concept of ‘public reason’ which ‘specifies at the deepest level the basic 
moral and political values that are to determine a constitutional democratic government’s relation to its 
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common approach, and the discovery of common morals has kept legal and social 

philosophers busy, since they would constitute the silver bullet to respond to any question 

as to the elusive legitimacy of law. However, in modern times, pluralism dominates, so that 

it is probably now impossible to find in a society enough moral principles with which to 

diffuse the legal system and thereby ensure its complete legitimacy.596 We already showed 

above that, even to serve the essential function of preventing the law from debasing human 

beings, the consensus on human rights was more than fragile. Therefore, theories of 

legitimacy as content from this point of view have rather taken a constructivist approach, 

and have focused on processes which can construct such ethos, principles and values 

through law. Habermas’ deliberative democracy theory, by which citizens arrive at morally 

justified law following a process of fair and rational deliberation, is dubbed ‘a 

reconstructive approach to law’.597 Legal validation and legislative activity would therefore 

not only be a social ordering enterprise, but also a self-reflective one, by which society 

constantly constructs, deconstructs and reconstructs its identity. Legitimacy as content is 

in that sense the character of the law which is the result of this self-reflection. The lack of 

such a constructive approach to legitimate law-making is, according to Habermas, one of 

the main shortcomings of Rawls’ political-liberal theory, which by stopping at the 

requirement that the law emerging from the citizens’ reasoned discussions would reflect 

an ‘overlapping consensus on divergent worldviews’,598 promotes social stability rather 

than the construction and realization of social values.599  

                                                 
citizens and their relation to one another’ (and which is to be distinguished from the ‘background culture’ or 
‘culture of civil society’). See John Rawls, ‘The Idea of Public Reason Revisited’ (1997) 64 The University of 
Chicago Law Review 765, 766–767. 
596 On civic education and the difficult choices associated with teaching values in a pluralist society, see 
Graham Finlay, ‘Comprehensive Liberalism and Civic Education in the Republic of Ireland’ (2007) 22 Irish 
Political Studies 473. 
597 Habermas, Between Facts and Norms : Contributions to a Discourse Theory of Law and Democracy 82–168. 
598 Rawls, ‘Justice as Fairness : Political Not Metaphysical’ 225–226. 
599 See Jürgen Habermas, ‘The Inclusion of the Other: Studies in Political Theory’ 70: ‘Because the citizens 
cannot conceive of the constitution as a project, the public use of reason does not actually have the 
significance of a present exercise of political autonomy but merely promotes the nonviolent preservation of 



Hachez – Normative benchmarks for a global rule of law  II.3.3 

 
 

173 
 

 One of the most inspiring practical takes at such constructivist approach is 

Dworkin’s theory of ‘law as integrity’,  according to which the law must be consistently in 

keeping with the principles of fairness, justice, and procedural due process (values which 

Dworkin assumes communities are committed to, even though opinions as to their 

practical incarnations may vary), both retrospectively and prospectively. Dworkin here 

does not shy away from affirming that validity plainly depends on content-based legitimacy: 

‘[a]ccording to law as integrity, propositions of law are true if they figure in or follow from the 

principles of justice, fairness, and procedural due process that provide the best constructive 

interpretation of the community’s legal practice’, where ‘legal practice’ is understood as 

what the community has considered and considers ‘legal’, ‘lawful’. In regard to the exercise 

of adjudication, Dowrkin states that ‘[j]udges who accept the interpretive ideal of integrity 

decide hard cases by trying to find, in some coherent set of principles rights and duties, the 

best constructive interpretation of the political structure and legal doctrine of their 

community.’600 This approach is a very welcome counterpoint to positivism, as it denies 

that the law can exist in isolation from the social order which it seeks to govern, but also 

as it denies that the law can be there for anything else than looking for the most appropriate 

moral content applicable to the community in question.  

 Certain authors however argue that such search for ‘integrity’ in the legal system 

is conservative and integrative in the sense of assimilationist. Therefore legitimacy based 

on integrity is potentially oppressive in the face of social change or moral disagreement. 

According to Andrei Marmor, ‘any attempt to impose strict moral integrity on the law 

would undermine the essential moral fragmentation of a pluralist society. The more we 

wish to have moral integrity implemented by the law, the more we would expect it to 

                                                 
political stability.’ (emphasis in original) Jürgen Habermas, ‘Reconciliation Through the Public Use of Reason: 
Remarks on John Rawls’s Political Liberalism’ (1995) 92 The Journal of Philosophy 109, 120–122. 
600 Dworkin, Law’s Empire 224, emphasis added. 
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implement a single comprehensive moral view.’601 We disagree with such critique, provided 

indeed that the legislative and judiciary processes are able to operationalize a fair 

deliberative process in which every dissenting opinion has an equal chance of being heard, 

of stating its case, and of receiving equal weight in the eventual balance of reasons (see 

below II.4). 

 Another even more ambitious version of legitimacy as content flows from the 

above constructivist theories of law, and interrogates the law’s purpose.602 Namely, the 

legitimacy of the law depends on whether it is capable of embodying society’s aspirations, 

whether it is capable of carrying out the project which society members want to achieve 

together. In this sense, the legitimacy of law is approached from a functional perspective: 

is the law an appropriate vector towards such desirable ends?603 This functional approach 

itself can either be morally thin, or morally thick. The morally thin view corresponds to 

what Fritz Scharpf coined ‘output-legitimacy’, or the ability of the law to solve problems 

which cannot be solved at individual level.604 In that sense, the ideal of law is to be a 

functionally valid instrument of collective action, and the way it measures the law’s 

legitimacy is largely deprived of any moral value, to the benefit of an instrumental one. As 

such, the legitimacy test resembles more to a test of effectiveness (see above, section 

II.3.3.2). Other approaches, such as that of Selznick and Nonet, take a strongly normative 

approach which they clearly label a ‘natural law’ approach. Namely, they measure legitimacy 

as content from the point of view of the achievement of a purpose, based on the ability of 

the law’s content to deliver substantive justice.605 To Nonet and Selznick, this is a return 

to natural law, or a turn to ‘responsive law’, namely law which is responsive to social change 

                                                 
601 Marmor, ‘The Rule of Law and Its Limits’ 31. 
602 Habermas, Between Facts and Norms : Contributions to a Discourse Theory of Law and Democracy 210, commenting 
on Dworkin’s theory of law.  
603 Green, ‘The Concept of Law Revisited’ 1710. 
604 Scharpf 11. 
605 Nonet and Selznick 16. 
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and changes in conceptions of justice, but also responsive to the concrete aspirations of 

subjects.606 This admittedly places an enormous burden on law, which then becomes 

responsible for whatever good or bad happens in society, and such burden forces legal 

systems to integrate virtually all debates going on in all segments of society. Conscious that 

the onus is probably not sustainable over the long term, as evidenced by what is called a 

‘crisis of the interventionist state’,607 certain authors have therefore advocated a turn 

towards ‘reflexive law’, namely for the legal system to create structures in which social 

subsystems (the economy, for instance), can self-reflect and yield appropriate responses 

with regard to the other sub-systems. From content-based legitimacy, we are now back to 

a process-oriented conception of law, where content is entirely left to ‘social subsystems’,608 

although recent research projects have looked into the way reflexive law and governance 

could be guaranteed to pursue the so-called ‘public interest.’609 This is evidence of the 

difficulty of finding, in pluralist societies like the ones we currently live in, and probably 

even more at the scale of the planet, legal contents which are viewed by all as morally 

acceptable, let alone legitimating in their own right.610 

II.3.4 On the conditions for legality to act as a proxy for the rule of law 

In the lengthy discussions above, this thesis sought to demonstrate that legality, 

effectiveness and legitimacy were all equally important elements to the achievement, by a 

legal system, of legal validity, authority, and by extension the ideal of the rule of law. We 

                                                 
606 Ibid 78 ff. 
607 Gunther Teubner, ‘Substantive and Reflexive Elements in Modern Law’ (1983) 17 Law and Society 
Review 239, 268:‘Social processes and economic arrangements are simply too dense, complex and potentially 
contradictory to be adequately accounted for in the kinds of interventionist control mechanisms that have 
been created. Legal and bureaucratic structures cannot incorporate models of social reality that are 
sufficiently rich to allow them to cope effectively with crises of economic management and similar 
challenges.’  
608 Ibid 275: ‘Law realizes its own reflexive orientation insofar as it provides the structural premises for 
reflexive processes in other social subsystems.’ 
609 Olivier De Schutter and Jacques Lenoble (eds), Reflexive Governance: Redefining the Public Interest in a Pluralistic 
World (Hart Publishing 2010). 
610 Unger, Law in Modern Society : Toward a Criticism of Social Theory 193. 
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therefore propose to see the three legs of our tridimensional validity test as three 

benchmarks for the rule of law, three flagpoles which legal systems can look to for striving 

towards the ideal, and which legal subjects and stakeholders can use to evaluate the degree 

of ‘ideal lawness’ of any normative system which claims authority on them. This is true for 

the legal system of modern Nation States, but – we will argue more in detail below – also 

in relation to much less established regulatory environments, notably at the global level.611 

Legality, effectiveness and legitimacy can also be combined to measure the degree to which 

public international law achieves the rule of law – a question which is increasingly asked612 

– but also to evaluate whether even more fluid and weakly institutionalized orders like the 

elusive ‘global governance’ can be said to approximate the ideal of the rule of law of non-

oppression and non-arbitrariness, and thereby serve as benchmarks for a ‘global rule of 

law’ (see below, Part III).  

Before getting to these reflections, let us recall that it is admittedly difficult to 

operationalize the tridimensional conception of validity for practical use, to make validity 

apparent to the population, and therefore to know at all whether, by these standards, a 

defined social order actually lives or not under the rule of law. As explained in section 

II.3.2, validity is now plural – it is ascertained through a multiple test –, relative – it is a 

matter of degree –, and recursive – it depends on responses from subjects, and thus from 

information which is only available ex post facto. Validity is therefore an iterative process 

which seeks to ascertain whether a legal system is able to strike and maintain over time an 

appropriate balance between the legality, effectiveness and legitimacy of its rules. This 

assessment enmeshes formal elements (was the rule cast in the right form, by the 

competent actor, through the right procedure?), instrumental elements (what results does 

                                                 
611 For an account of how legality and legitimacy (which in the authors’ conception include elements of 

effectiveness) respond to each other in three fields of international law, see Jutta Brunne ́e and Stephen 

Toope, Legitimacy and Legality in International Law : An Interactional Account (Cambridge University Press 2010). 
612 See Beaulac. 
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the rule generate?) and axiological elements (is the rule morally acceptable?). Moreover, the 

three elements of the test may sometimes be difficult to tell apart, and influence each other 

in a number of ways. 

Even though, as we have seen through the historical analysis of jusnaturalist, realist 

and positivist doctrines, elements of legality, effectiveness and legitimacy have always 

intuitively been associated to the assessment of the overall quality of the law, today 

positivism and legality tests have clearly become dominant to define what is legal and what 

is not. As Ost and van de Kerchove argue, this is only a recent phenomenon, as societies 

for long did not dispose of the formalized legal systems we know today, so that 

[d]es usages stabilisés (effectivité) et des croyances partagées (légitimité) ont 
longtemps fait toute la régularité sociale; la légalité – qui suppose un appareil 
institutionnel complexe, une division du travail social très poussée, une conscience 
‘moderne’ du temps social (notamment la capacité à se projeter dans l’avenir et le 
besoin ressenti de pouvoir changer les règles à l’envi) – apparaît comme une exigence 
tardive et seconde.613 

This epitome of modernity also carries with it a tendency to use the legality 

criterion as shorthand or proxy for the rule of law. In these situations, the daily operation 

of the legal system is simply (mis)taken for the existence of the rule of law.614 Especially in 

some countries with an old and well-functioning legal system, these three tests are 

subsumed under the idea of legality. Legality on its face would entail a presumption of 

effectiveness and legitimacy. There are two ways to interpret such a presumption. The first 

one tends to unduly emphasize legality over the other two poles of validity, whereas the 

second one rather sees the presumption as the sign that these three poles have all – for a 

time – duly been taken into account in the design of the legal system. 

                                                 
613 Ost and van de Kerchove 368. Translation by the author: ‘stabilized usages (effectiveness) and shared 
beliefs (legitimacy) have for long encompassed the entire social regularity; legality – which presupposes a 
complex institutional apparatus, a very complex division of social work, a “modern” consciousness of social 
time (notably the capacity to project oneself in the future and the felt need to be able to change the rules at 
will) – appears as a tardy and secondary requirement.’  
614 Summers, ‘Principles of the Rule of Law’ 1704–1707. 
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The first approach considers that proof of legality is a strong presumption – almost 

irrefutable – of legitimacy and effectiveness.615 This stance displays a high degree of 

deference toward the legal system not only as an established social fact, but also as a value 

in itself, both of a moral and instrumental character, justifying that its performative nature 

be taken for granted, and its orders acted upon under all or almost all circumstances.616  

The instrumental/utilitarian reasons for such a strong presumption would be, as 

defended by authors like Joseph Raz, that the legal system is better placed to provide 

subjects with an effective a balance of reasons, and makes it more convenient for citizens 

to follow the rules than to try to figure out for themselves the right reasons for action. So 

long as the legal system by and large verifies this ‘service conception’, legality should be all 

that matters to citizens.617 Regarding the legality-legitimacy axis, Max Weber’s description 

of modern bureaucracies as legal-rational orders has been very influential in inducing 

widespread acceptance that the ‘domination’ of the legal system should be viewed as 

legitimate.618 In addition, legality is also often presented as a moral good on its own merits, 

echoing Hayek’s insistence that legal certainty is the cornerstone of liberty.619 This 

‘ethicisation’ of formalism also resembles Dicey’s precepts, and was later picked up by 

people like Fuller, for whom those ‘formal principles of legality’ represented the internal 

morality of law.620 These arguments were so strong in the eyes of some positivist thinkers 

like Kelsen that they could no longer imagine any justice outside the bounds of the legal 

system: ‘[n]ous avons des raisons sérieuses pour être persuadés que l’unique moyen pour 

                                                 
615 Ost and van de Kerchove 329. 
616 See Raz, ‘Authority, Law and Morality’ 308: ‘Many believe that the law of their country, though not perfect, 
ought to be respected. It provides reasonable constitutional means for its own development. Where reform 
is called for, it should be accomplished by legal means. While the law is in force it should be respected. For 
most, this belief depends to a large degree on the contents of the law. They will deny that the law of Nazi 
Germany deserved to be respected.’ 
617 Shapiro, ‘Authority’ 403–406. 
618 Ost and van de Kerchove 338. 
619 Reynolds 2.  
620 Ibid 2–3. 
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assouvir nos aspirations vers la justice et vers l’équité, c’est l’assurance résignée qu’il n’y ait 

pas d’autre justice que celle que l’on trouve dans le droit positif des États et de la 

communauté des États.’621  

In such a view, stability is clearly identified as the main value of having a positive 

legal system,622 and such value should not be questioned because, in a punctual way, some 

laws can appear illegitimate.623 This premium given to stability also has several 

disadvantages, notably that of favoring immobility and even capture, as the legal system, 

which by nature develops a narrative of effectiveness and legitimacy, does not have to 

justify such claims. Therefore the political and administrative personnel which are the nuts 

and bolts of the system can benefit from this narrative, and take advantage of it so as to 

stay in place. Those who question such narrative are in turn readily characterized as 

marginals, anarchists, antipatriotic, etc. 

However, most positivists perceive that it is hard to take this presumption to the 

end of its logic, to defer entirely and without condition to the legal system. Joseph Raz, for 

instance, limits the consequences of such deference by conditioning the authority of the 

legal system to a ‘service’ which it would do to the citizens, one which should undergo 

‘normal justification’. Even Hayek had seen past formalism, and admitted that the moral 

virtue in the law could not only come from the fact that regularity acted as a barrier to 

deception. The regular solutions applied by the legal system also had to find resonance in 

                                                 
621 Léon Duguit and Hans Kelsen, ‘Préface’ (1926) 1 Revue internationale de la théorie du droit 2, 3, cited by 
Ost and van de Kerchove 338. Translation by the author: ‘we have serious reasons to be persuaded that the 
only way to fulfill our aspirations towards justice and equity is the resigned assurance that there is no other 
justice than that which is to be found in the positive law of States and the community of States.’ 
622 And actually, for liberals it is very important that there be a strict legal framework conferring mandates to 
the officials, as this reduces their capacity for arbitrariness. In this, there is legitimacy in following the law. 
McDonald, ‘Positivism and the Formal Rule of Law: Questioning the Connection’ 97: ‘The basic idea is that 
a necessary, though not sufficient, condition for the legitimacy of government regulatory activities is that 
they must be legally authorised; it is not sufficient to legitimate governmental action merely by reference to 
the common good, majority support or whatever.’ 
623 Fagan identifies a trend in legal positivist scholarship which claims that it is moral to follow the law even 
in case the agent, but for the law, would have considered its behaviour as immoral. See Fagan 90. 
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the social body.624 And indeed, many have criticized ‘wicked legal systems’ which, under 

the guise of legality, propound immoral agendas.625  

Following this gradual increase in distrust towards legality as a shorthand for the 

rule of law, it seems that the approach based on the strong presumption is more and more 

questioned.626 Not only are ‘measuring instruments’ ever more often built into the law in 

order to measure its effectiveness and perform ‘fitness checks’ (see above, section II.3.3.2), 

the most established legal systems are now also under close scrutiny on legitimacy grounds. 

The European Union, for instance, was long hailed for the economies of scale and gains 

in comparative world power that its integrative dynamics provided, was largely viewed as 

the antidote to the centuries of conflicts which have torn Europe for centuries, a feat for 

which it received the Nobel Peace Prize, and was the long aspiration of former Soviet 

States. The EU has now fallen from its pedestal and is now constantly reminded of its 

‘democratic deficit’, and this despite the fact that the EU legal system is replete with formal 

checks and balances which, on paper, make it as democratically accountable as many 

States.627 More generally, the decreasing level of trust in legal systems, their bureaucracy 

and political personnel as providers of effective and legitimate rules of conduct is 

evidenced by images like the following, which populate the Internet: 

                                                 
624 See Tamanaha, On the Rule of Law : History, Politics, Theory 69. 
625 Jeremy Waldron, ‘All We Like Sheep’ (1999) 12 The Canadian Journal of Law and Jurisprudence 169, 182; 
Tamanaha, ‘The Dark Side of the Relationship between the Rule of Law and Liberalism’; McDonald, 
‘Positivism and the Formal Rule of Law: Questioning the Connection’ 102–104. 
626 Ost and van de Kerchove 309: ‘cette présomption a […] cessé d’être irréfragable comme le soutenait la 
dogmatique juridique’. Translation by the author: ‘this presumption has […] ceased to be irrefragable as legal 
dogmatics used to claim.’ 
627 Andrew Moravcsik, ‘In Defence of the “Democratic Deficit”: Reassessing Legitimacy in the European 
Union’ (2002) 40 Journal of Common Market Studies 603. 
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Figure 6: 'Never use the State as a metric for ethics'628 

The above probably shows that the strong presumption should be rejected, but 

that a weak presumption might be justified in the case of well-functioning legal orders. As 

said, the tridimensional test is very difficult to routinely operate, notably as it requires to 

take place over time, starting from the moment the law is enacted, until long after.629 

Therefore, in generally peaceful democratic societies, with a well-functioning, regularly 

administered legal system, legally enacted rules may reasonably be prima facie accepted as 

                                                 
628 Seen on the Facebook feed of the author. Note that we do not mean to endorse the views in the picture, 
notably that which states that ‘the holocaust was legal’, but rather mean to illustrate the weakening of the 
strong presumption of effectiveness and legitimacy which constituted legality long enjoyed. 
629 See for example Christie, ‘The Notion of Validity in Modern Jurisprudence’ 1072: when validity rests 
(partially or entirely) on effectiveness, ‘statements as to what is valid law can only be more or less probable 
at the time they are made.’ So with a tridimensional notion of validity, statements about validity can no longer 
be ‘true’ or ‘false’ but rather ‘more or less probable.’  
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valid, because subjects presume that the legal system, through its procedural and 

substantive safeguards (often enshrined in a relatively consensual constitution), is not 

oppressive and makes a genuine effort to strive towards the ideal of the rule of law.630 This 

presumption must be ‘weak’ in the sense that it is bound to, and should, be challenged and 

questioned all the time by everyone, so that the legal system must be forced to justify all 

its claims in light of the cognitive, instrumental and axiological requirements of the rule of 

law. Although they benefit from a presumption of validity, conditions of legality must 

always be under discussion, must always be open for review so as to constantly strive 

toward the achievement of the three conditions. In other words, the weak presumption 

somehow reverses the order of thinking of the strong presumption. Legality is not what 

ensures legitimacy and effectiveness, but rather what crystallizes, in a reasoned manner and 

for a time only, a legitimate and effective system for governing life in society.631  

We mentioned above that the presumption, weak or strong, was often backed by 

the presence of a constitution which buttressed the attributes of legality. Some have argued 

that the presence of a constitution was a necessary component of the rule of law.632 And 

indeed, constitutions are often what unites members of society beyond their 

disagreements, their written social contract. The strong and the weak presumption 

however may consider the relationship of law to the constitution in a different manner. 

The proponents of a strong presumption may view the constitution as an end in itself, a 

document whose integrity must be defended in order to preserve the cohesion of the social 

body, perhaps even more in a pluralist society. Therefore, claiming legality, and thereby 

rooting the legal discourse in the constitution, shows renewed commitment to life as a 

                                                 
630 In that sense, we consider the legal system to be ‘respect-worthy’. See Frank I Michelman, ‘Is the 

Constitution a Contract for Legitimacy ?’ (2003) 2 Review of Constitutional Studies 101, 106. 
631 See Palombella 30. 
632 Rodriguez and others 1475: ‘one key [rule of law] institution is the presence of a constitution – or, more 
accurately, a scheme of constitutionalism.’ See also Rosenfeld 1328, who argues that legality is now coupled 
with constitutional democracy, and is defined by adherence to a constitution which also seeks to realize 
substantive goals. 
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community bound by the constitution. This is, for instance, the position of certain 

American conservatives, who religiously revere the Constitution of the United States, to 

the extent that, for instance, they resist, even in the face of a marked evolution of the public 

opinion on these matters, any inroad into the second amendment which recognizes to 

citizens to right to bear arms. To these conservatives, challenging the legality of such right 

is illegitimate.633 For their opponents, defending such an outdated constitutional provision 

against all odds is what is illegitimate. Therefore, for the proponents of a weak 

presumption, the constitution is not the end of the matter, but rather the start of the 

conversation. The constitution is not there to silence or ignore disagreement, but rather to 

create a space around which people may voice their fundamental differences with a view 

to actively finding a common ground on which they can continue building the social 

order.634 

II.3.5 Conclusion on the rule of law as a function of tridimensional legal validity 

For a certain time already, legal-theoretical research has doubted the so-called ‘anatomical’ 

approaches to the rule of law, and is advocating ‘empirical’ approaches instead.635 Empirical 

approaches do not rely on a ‘blueprint’ for the rule of law which could be achieved by 

following ‘laundry lists’, but rather emphasize the fact that concrete expressions of the rule 

of law are relative and must emerge from the kinds of concrete legal systems which 

particular societies aspire to. This thesis fully embraces this shift, and seeks to take it further 

                                                 
633 Antonin Scalia, ‘Originalism: The Lesser Evil’ (1988) 57 University of Cincinnati Law Review 849, 862. 
Contra, see Larry G Simon, ‘The Authority of the Framers of the Constitution: Can Originalist Interpretation 
Be Justified?’ (1985) 73 California Law Review 1482, 1539. 
634 See e.g. Jürgen Habermas, ‘On Law and Disagreement. Some Comments on “Interpretative Pluralism”’ 
(2003) 16 Ratio Juris 187, 193: ‘The only supposition here is that citizens must see themselves as heirs to a 
founding generation, carrying on with the common project. Like any other communicative practice, 
constitutional law-making has a performative meaning. It provides a normative perspective from which later 
generations can critically appropriate the constitutional mission and its history.’ 
635 See e.g. Krygier, ‘The Rule of Law: Legality, Teleology, Sociology’; Marc Hertogh, ‘Your Rule of Law Is 
Not Mine: Rethinking Empirical Approaches to EU Rule of Law Promotion’ (2016) 14 Asia Europe Journal 
43; Kalypso Nicolaidis and Rachel Kleinfeld, ‘Rethinking Europe’s “Rule of Law” and Enlargement Agenda: 
The Fundamental Dilemma’ (OECD Publishing 2012) <http://jeanmonnetprogram.org/wp-
content/uploads/2014/12/JMWP08Nicolaidis.pdf> accessed 21 January 2016. 
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by identifying the variables of the rule of law ideal, understood as the core qualities of legal 

systems (what makes them ‘valid’): legality, effectiveness and legitimacy. Let us now briefly 

recapitulate the points made above, in particular the reasons why reflecting about the rule 

of law in terms of tridimensional validity represents an added value compared to previous 

conceptions of the ideal. We will then be in a position to reflect about the practical 

operationalization of the ideal in the next section. 

 In short, this thesis claims that the rule of law ideal asks the question of the 

conditions under which subjecting life in society to law is more valuable than not. Implied 

in this formulation is the idea that not all legal systems have the same value, and that some 

legal systems can actually make things worse than they would be in law’s absence. In legal 

theory from Aristotle until now, the ensemble conditions under which having law is 

deemed valuable has been subsumed under the concept of the rule of law. The rule of law 

is an evaluative ideal which compares actual legal systems to an unattainable ideal, that of 

the perfect legal system, which achieves every valuable characteristic of legal systems.636 Of 

course, opinions greatly diverge as to what the ideal system is.  

A common trait of all legal systems is however that they generate rules and 

commands using a certain ‘code’ and that they then claim that those rules should be 

obeyed. This means that each legal system has defined a number of mandatory law-making 

criteria whose satisfaction generates a new legal rule and a concomitant demand that the 

rule be followed. Studying these processes allows to identify certain criteria to determine 

                                                 
636 As indicated above (see section II.3), many authors dispute the fact that the rule of law is ‘constitutive’ of 
the notion of law itself, and rather argue that the rule of law should rather be an ‘evaluative’ notion, a 
‘regulative’ one (see McDonald, ‘Positivism and the Formal Rule of Law: Questioning the Connection’ 111). 
The rule of law is admittedly not ‘constitutive’ of law in general and certainly there can be law which does 
not comply with the rule of law entirely. However, the rule of law is more than simply a side notion. The 
rule of law embodies the excellence, the idealness of the law, and therefore the very concept of law bears 
within itself the possibility of the rule of law, and even the obligation to tend towards it. The law which falls 
short of the rule of law is an ‘impoverished’ version of it, a ‘defective’ one. Lon Fuller hinted at this as he 
claimed that if rules deviated seriously enough from his rule of law principles, then that ‘would result in 
something that would not simply be bad law, but not law at all.’ (Lon Fuller, The Morality of Law (Yale 
University Press 1964) 197). This is why the concept of law should be ‘informed’ by the rule of law ideal. See 
Waldron, ‘The Concept and the Rule of Law’ 60–61. 
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whether a rule is legal or not according to a certain system, and whether they should be 

acted upon. When the law-making criteria are met, then the proposition ‘this rule is law’ is 

valid. This is why these processes and criteria are named ‘validity’ criteria. Validity criteria 

therefore are what enables us to tell apart what is law, and what is not in a given society or, 

almost from a physiological point of view, which rules are ‘healthy’ (the literal meaning of 

‘valid’), and which ones are lame or defective. Validity criteria vary across time and space, 

which is why this thesis has argued above that the ‘code’ of validation was the identity of a 

legal system.  

It is only when the identity of the legal system has been discovered, after its validity 

criteria have been evidenced that we can then try to determine the legal system’s value, i.e. 

whether having it and acting upon its rules is more valuable than not having it or than 

having a different legal system with different validity criteria. In the previous sections of 

this chapter, we have examined the three main conceptions of what legal validity criteria 

should be: positivism, realism, and jusnaturalism. These three schools of thought are not 

simply descriptive endeavors. They do not simply observe that different legal systems are 

applying different tests of validity. They rather argue that the ideal validity conditions should 

be such and such, and that only rules responding to such conditions are worthy of being 

followed. In that sense, since validity criteria make up the identity of legal systems, each 

school of thought depicts its ideal legal system by propounding a theory of legal validity. 

Positivists think that the ideal legal system is one in which valid rules are made in reference 

to clear social facts. Realists think that an ideal legal system is one which is effective and 

allows to establish order. Jusnaturalists think that an ideal legal system is one which 

corresponds with morals. Since all legal theories can be viewed as expressions of an ideal, 

then validity criteria can be viewed as a justification for following the rules: if the legal system 

is the ideal way of organizing life in society, we then have every reason to follow its rules. 
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A theory of the rule of law then consists in identifying which one of these proposals 

for an ideal legal system represents the best justification for the claim that legal rules should 

be followed. The three theories of legal validity outlined above can be placed along a 

continuum637 representing the intensity of expectations regarding the value of a legal 

system. On one end of the spectrum, idealness for a legal system is not a demanding notion, 

and claims of the legal system to authority can easily be justified. This would correspond 

more or less to the realist conception of legal systems, which argues that having any kind 

of rules is better than not having any rules at all. Anything which is not the state of nature, 

the rule of men and power, is the rule of law.638 The rule of law can then be realized by 

uniting behind a rule-system, and making sure that the rules can be effective, that they can 

be applied, by force if necessary, to install order and avoid a return to the state of nature. 

Moving closer to the middle, we meet higher expectations regarding what is a valuable legal 

system. For positivists, just any rules are not sufficient. They need to be objective and 

amenable to positive affirmation. This can only be done with well-identified criteria which 

cannot be subject to excessive interpretation, so as to ensure legal certainty. This represents 

an ideal because it prevents those in power from adopting and enforcing any rule they 

please. The rule of law can then be achieved by finding which formal conditions best meet 

this objective. At the other end of the spectrum, expectations are even higher. Rules are of 

no use at all if substantively, they do not guide society towards the good. Validity 

                                                 
637 This representation is only meant as a heuristic device, and not to suggest that realists only believe in very 
thin conceptions of the rule of law, positivists in formal conceptions, and jusnaturalists in thick or substantive 
conceptions. As we have seen above, the relation between notions of validity and conceptions of the rule of 
law is much more complex, as evidenced for example by the current of inclusive legal positivism. On this 
see generally McDonald, ‘Positivism and the Formal Rule of Law: Questioning the Connection’ 93.  
638 See Waldron, Legal and Political Philosophy 633: ‘Hobbes distinguished between the judgment a person might 
make concerning the morality of a rule and the judgment a person might make concerning its legal validity. 
For Hobbes the importance of this distinction lay in the social value of having a single shared framework for 
dispute resolution even in the midst of moral disagreement: people who disagree about right and wrong, just 
and unjust, can nevertheless agree on the need to organize social life on the basis of one set of determinate 
answers to those questions, even if many of them individually judge those determinate answers to be unwise 
or morally incorrect. That the measure one thinks wicked is nevertheless a valid law is a judgment that alerts 
a person disposed to disobey the measure (e.g. on moral grounds) to the dangers of unilateral and 
uncoordinated action in a context of disagreement.’ 
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conditions are then the moral values which must infuse legal rules with that sense of the 

good. The rule of law can then be achieved by linking the legal system with moral content. 

The problem with all three conceptions of legal validity and the corresponding recipes for 

the rule of law is that they are highly divisive: when put in place, if they represent an ideal 

for part of the population, they are viewed as oppressive by the rest of it. Realism, some 

will argue, is not a barrier to oppression and allow tyrants to rule by rules for their own 

personal benefit. Positivism, others will argue, can easily be instrumentalized and de facto 

legitimize wicked designs. Jusnaturalism, for sure, can only be oppressive in modern day 

pluralist societies which are permeated by different moral conceptions. 

Yet, if none of these theories has the silver bullet to achieve the rule of law, each 

of them is useful as it points to an element which makes the law valuable and would justify 

subjecting social life to it. Realism insists that the law must make a difference. Rules must 

govern and be an instrument of change in society: this is the instrumental justification of 

law, represented by the criterion of effectiveness. Positivism insists that rules must be 

objective, stable and clear, so that we can know what rules to follow and plan our lives 

accordingly: this is the cognitive justification of law, represented by the criterion of legality. 

Jusnaturalism insists that the rules are only valuable if they are morally acceptable. This is 

the axiological justification of law, represented by the criterion of legitimacy. To be truly 

‘valid’, that is, in good shape or ‘ideal’ from the point of view of the ideal regulation of the 

social system, a rule must be able to satisfy all these expectations. It is only when the law 

is justified under all counts which potentially make it valuable that it is worthy to be obeyed, 

and that a legal system approximates the rule of law ideal. This thesis therefore contends 

that the rule of law is the characteristic of a social order in which the relations of members 

are subject to a legal system which consistently yields formally sound, effective and 

legitimate rules as determined by the subjects (see above, section II.3.2.3). Elements of 

legal validity, i.e. legality, effectiveness and legitimacy, are together the measure of the 
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excellence of law, and this thesis argues that they should be used as benchmarks for the 

rule of law. 

Simply taking on board all of the above validity criteria certainly seems seducing as 

a way to put the corresponding criticisms to rest. However, such an encompassing notion 

of an ideal legal system is very demanding. The tridimensional conception of validity is 

plural, relative and recursive (see above, section II.3.2), therefore it turns validity into a 

much more complex notion, renders the law even more indeterminate and reinforces the 

role of both legal subjects and legal officials in making validity determinations,639 with 

corresponding risks associated with human failure or dishonesty.640 Yet the tridimensional 

conception, beyond the fact that it pinpoints the elements for the measure of the excellence 

of law, has perhaps one main virtue: that of imposing humility to the legal system. The 

threshold for complete validity is so high that no legal system will ever be able to achieve 

idealness, and therefore legal systems are condemned to always strive towards their better 

selves, and to always justify their rules as partaking of that effort.641 This striving 

requirement then also makes legal systems more adaptable and dynamic in the face of 

shifting social structure and preferences. We have hinted several times above at the fact 

that legal systems had a hard time coping with pluralism.642 This thesis argues that a legal 

system which puts the tridimensional conception into practice has a better chance of 

putting out a convincing justification of its claim to authority to a pluralist society, if only 

because it never seeks to impose a ‘truth’ on anyone, but rather seeks to convince everyone 

that it is geared toward the ‘right’.  

                                                 
639 On the indeterminacy of law and the role of judges, see Tamanaha, On the Rule of Law : History, Politics, 
Theory 86; Marmor, ‘The Rule of Law and Its Limits’ 9. 
640 See T Endicott, ‘The Impossibility of the Rule of Law’ (1999) 19 Oxford Journal of Legal Studies 1, who 
argues that the rule of law is not ‘necessarily unattainable’, but it fails because of official failure to strive for 
it. 
641 Dyzenhaus, ‘Recrafting the Rule of Law’ 7–9. 
642 So much so that those who argue that the bindingness of law ultimately rests on a consensus running 
through society are ‘discredited’ by pluralism. See Green, ‘The Concept of Law Revisited’ 1697. 
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According to the above, no earthly legal system can ever present itself in terms of 

an absolute, no legal system can picture itself above the expectations and preferences of 

society members and claim obedience for its own sake.643 This humility is perhaps the best 

barrier against oppression, since legal systems, through their validity conditions, are 

organically connected to the judgements of the social order as to whether or not having 

that legal system is valuable, or whether a new model is necessary. We should conclude 

this section with one more caveat, still for the benefit of humility. Waldron, among others, 

has rightly pointed out that the law, after all, is only a subsidiary means for social 

organization. Relations between people are only marginally framed in legal terms.644 The 

above demonstration about the value and idealness of the legal system accepts this and is 

in no way intended to suggest that an ideal legal system should replace these other means 

of social cooperation. Yet, the law claims to be the ultimate and final umpire of social 

relations, and in that capacity to supersede all the rest. It is in relation to such claim that 

the question of the value of the legal system is crucial.

                                                 
643 See Shklar’s critique of ‘legalism’, above n 499. 
644 Waldron, ‘The Rule of Law in Contemporary Liberal Theory’ 90: ‘Those who believe in the rule of law 
need not believe that society and community are primarily legal structure, and they need not believe that 
people spend most or even much of their time worrying about legal rules or legal rights. All they need to 
believe is that it is important for legal rules and rights to be there, available in the background, as something 
people can fall back on if social relations constituted on some other basis break down, or are, for whatever 
reason, called into question.’ 
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II.4 From theory to practice: The rule of law as a dialectical ideal 

What we have learned from the previous sections on the unproductive debate between 

thin and thick conceptions of the rule of law (see above, chapter II.1) is that achieving the 

rule of law ideal is not a matter of imposing formal or substantive quality criteria from the 

outside. Instead, this thesis argues that the rule of law concerns the very own way each 

legal system makes rules and commands (see above, chapter II.2). The discussion on the 

tridimensional validity test has provided a theoretical answer to this particular question (see 

above, chapter II.3). Another important question, which validity theory does not answer, 

is how the legal system and its tridimensional test should be run so that they effectively are 

able to maintain over time the highest possible level of the three dimensions of validity. 

We have hinted several times earlier at the fact that existing legal systems were often 

captured, instrumentalized or bankrupt, because of a human factor. It is therefore 

important to put processes and institutions in place which will ensure the smooth, effective 

and systematic operation of the tridimensional conception of validity.645  

The purpose of this chapter is to briefly shed light on the practical conditions for 

legal systems to operationalize the tridimensional conception described above. It is easy in 

theory to state that actual validity does not only depend from legalistic criteria but also 

from social ones, it is much more difficult to design a recipe for this to actually happen. 

Since tridimensional validity is plural, relative and recursive, its concrete outcome in 

particular social orders is bound to vary greatly across time and space, and therefore trying 

to come up with generalities on what the modalities of a ‘tridimensional validation process’ 

                                                 
645 Waldron, ‘The Concept and the Rule of Law’ 11: ‘The Rule of Law is an ideal designed to correct the 
dangers of abuse that arise in general when political power is exercised, not dangers of abuse that arise from 
law in particular. Indeed the Rule of Law aims to correct abuses of power by insisting on a particular mode 
of the exercise of political power: governance through law.’ See Finnis’ discussion of the ‘institutional aspect 
of the rule of law’ (in which a well-functioning judiciary holds a great role according to him): ‘[the legal 
system] cannot be understood as merely a set of “rules” as meaning-contents. None of the eight [rule of law-
defining] desiderata is merely a characteristic of meaning-content, or even of the verbal expression of a 
meaning-content; all involve qualities of institutions and processes.’ Finnis, Natural Law and Natural Rights 271. 
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should anywhere be is a non-starter.646 This is actually, as we shall see, a matter of political 

debate, and the real question is how to steer such debate. This chapter will first point to 

various issues regarding the method which should be put in place to ensure that particular 

legal systems do put the tridimensional conception in practice (II.4.1). In a second section, 

this chapter will reflect on the worldwide political objective to ‘promote’ the rule of law. 

Since validity tests and local conditions for the rule of law are so idiosyncratic, is rule of 

law promotion from the outside even possible. The EU is taken as a case-study (II.4.2).

II.4.1 Dialectics, jurisgenerative politics, and connectedness 

Beyond the identification, in particular social orders, of the concrete operational content 

of the theoretical criteria of legality, effectiveness and legitimacy, the main difficulty for 

social orders on the way to the rule of law thus understood will be to accommodate the 

idea that validity is no longer a binary notion, but a gradual one. In Western States, we are 

accustomed to, and reassured by, the routine followed by our legal systems when creating, 

implementing or adjudicating the law, and usually no questions are asked as long as the 

checklist of clear-cut validity conditions is complete. With the tridimensional conception, 

although clear-cut criteria of validity are not at all evacuated,647 they are only part of the 

test. Adopting a rule following legalistic validity criteria is only the beginning of the 

validation process. The system must then display continuous efforts towards maintaining 

the highest possible level of legality, effectiveness and legitimacy, and can by definition 

never claim to have achieved such balance once and for all, as these criteria are also liable 

to change across time and space. This striving-based approach challenges the old notion 

that validity can be mechanically ascertained, and that it cannot suffer any discussion. 

                                                 
646 See Palombella 26:‘the meaning of the rule of law depends on an enduring continuity with [a society]’s 
own past. It would be very hard to accept its alleged coincidence with the exclusive substance of any single 
contemporary ideology.’ 
647 Even non-positivists accord importance to ‘sources-based’ law: the law has to be spoken in a certain form, 
it is not enough to have a conjunction of reasons which would warrant a certain rule (see Raz, ‘Authority, 
Law and Morality’ 305–307.) 
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 Ost and van de Kerchove have shown that various devices aiming to realize the 

tridimensional conception of validity were already, to some extent, at play in our legal 

systems (see above, section II.3.2). Certain legislations are benchmarked against 

effectiveness indicators, and moral tests such as proportionality, reasonableness, etc. are 

finding their ways into validity conditions, as described by the inclusive positivist scholars 

(see also above, section II.3.4). This demonstrates that the tridimensional conception of 

validity is not a purely theoretical search for a fantasized ‘ideal’ legal system, but rather a 

subtle evolution stemming from legal systems themselves, and driven by legislators, judges 

and citizens. Be that as it may, the purely positivist and pyramidal model still dominates, 

and is largely considered as the template for legal systems (see above, section II.3.4), 

notably by development programs with a mandate to implant the rule of law in countries 

in transition (see above, section II.1.3.2.2). The purpose of this section is therefore to lay 

the foundation of a conscious choice of social orders in favor of legal systems which function 

on the basis of the tridimensional conception of validity and are thereby geared towards 

the rule of law ideal. We have hinted above at the fact that foundational acts such as the 

one we propose here take place in the framework of a constitutional process, in which the 

identity of the legal system is constituted by the identification of validity criteria. 

 The challenge in constituted orders like our well-established and seemingly well-

functioning Western legal systems will be to find credible and realistic ways to adapt them 

in spite of inertia and incentives for those benefitting from the system in place to keep it 

the way it is.648 For inchoate legal systems such as those at play in transitional countries or 

in global governance (see infra III.3.2),649 the challenge will be to steer the 

                                                 
648 See multiple proposals in this respect in the Belgian context: Parmentier and Van Houtte 49 ff. 
649 Many global systems of rule do not designate themselves as legal, but use other terms such as regulation, 
governance, steering, etc. However, the question of the constitution of global governance is asked in relation 
to international institutions of a public type, such as the UN or the WTO (see Jeffrey Dunoff and Joel 

Trachtmann, Ruling the World? : Constitutionalism, International Law, and Global Governance (Cambridge University 
Press 2009).); and in reference to regulatory initiatives of a private type, such as product standards developed 
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constitutionalization process towards an operational tridimensional conception of validity, 

and for that to fight or convince the political, economic, military or popular forces which 

are currently in power in these social orders.650 

This transition towards legal systems functioning under the tridimensional code is 

a fundamentally political process entailing that political participation and a number of 

political choices must be sought from the legal subjects. In practice, how the three criteria 

of validity are deemed satisfied over time will depend on the relevant social order, and 

validation practices must be open to constant questioning to reflect the views running 

through the said social order.651 This political discussion should take place at systemic level 

and be concerned primarily about whether the legal system, in its regular operation, is well-

equipped to consistently yield formally sound, effective and legitimate laws. This is in line 

with the idea that, once a relative consensus on the principles underlying the validation 

practices of a legal system is achieved, subjects are likely to acknowledge the authority of 

the law, because all their principled objections to the legal system’s claim to authority are 

put to rest (see above, section II.3.1).652 And only then will people accept to defer once in 

a while also to a rule which they think is objectionable, because they recognize that in 

general, the system yields valid law and is genuinely striving to cater for society’s best 

interests at that moment.653 This is arguably how subjects come to accept that particular 

                                                 
by multinational corporations (see Harm Schepel, The Constitution of Private Governance : Product Standards in the 
Regulation of Integrating Markets (Hart Publishing 2005).) 
650 In this regard it is quite interesting to confront the ‘horizontal’ nature of global governance, in which 
places of powers are basically up for grabs (and are now arguably occupied to a large extent by economic 
actors), with the Hobbesian view that the rule of law’s first and foremost feature was to have a sovereign, a 
Leviathan. 
651 We therefore challenge the view that the rule of law should be a ‘neutral’ or ‘apolitical’ notion, as suggested 
by Summers, ‘A Formal Theory of the Rule of Law’ 137. 
652 Very relevant to this claim is Habermas’ ‘discourse theory of law’, according to which ‘[t]he law receives 
its full normative sense neither through its legal form per se, nor through an a priori moral content, but through 

a procedure of lawmaking that begets legitimacy.’ Habermas, Between Facts and Norms : Contributions to a Discourse 
Theory of Law and Democracy 135.Emphasis in original. 
653 Rosenfeld 1314–1315: ‘if there is a consensus concerning certain fundamental constitutional constraints 
and a shared commitment to democracy, then mere legislative setbacks or even the subjection to certain 
unfair, yet constitutional laws should not pose a serious challenge to the legitimacy of the prevailing rule of 
law regime.’ 
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rules should be obeyed for the very fact that they are issued by the legal system (see above, section 

II.2.3.2).654 

Ensuring that the legal system strives towards the rule of law ideal through an 

ongoing questioning of validity criteria commands the presence of two types of processes: 

one horizontal dialogue among legal subjects about the legal system; and one vertical 

connection between legal subjects and the legal system (i.e. legal officials). The horizontal 

dialectical process about the legal system requires that the curtailment of oppression should 

be part of the key preoccupations of the members of society. The horizontal dialectical 

process in that sense is about the legal system, but is located outside of it. It participates in 

a societal ethos which aims to reflect on how the legal system best strives for the fullest 

achievement of the three criteria of legal validity, and therefore curbs oppression. Such 

dialectical process must engage, in Margaret Jane Radin’s words with,  

the tension between our understanding of our present state and our understanding 
of social ideals toward which progress is possible. In this pragmatic view of politics, 
we are always attempting to accomplish a transition from today’s non ideal world 
to the better world of our vision, and it is a transition that never ends.655 

This ‘rule of law-striving approach’656 implies stimulating and accepting a constant 

questioning and demands for adjustment – not necessarily an overhaul – of the design and 

operation of the legal system, including of its political, administrative and judicial 

institutions.657  

                                                 
654 See Ost’s & van de Kerchove’s plea for ‘une théorie dialectique du droit.’ See also Krygier’s general point 
that ‘the successful attainment of the rule of law is a social outcome, not merely a legal one. What matters 
[…] is how the law affects subjects. But since the distance between law in books and action is often great, 
and the gap full of many other things, and in different places full of different things, it is a matter of 
comparative social investigation and theorization what might best, in particular circumstances, in particular 
societies, further that goal. A docket of the rechtstaatlich features of legal instruments, even buttressed by 
citations to Fuller, Hayek or Raz, will not do the trick.’ Krygier, ‘False Dichotomies, True Perplexities, and 
the Rule of Law’ 266. 
655 Radin 816. 
656 The phrase is inspired from Graínne De Búrca, who advocates a ‘democracy-striving’ approach to global 
governance. See Graínne De Búrca, ‘Developing Democracy Beyond the State’ (2007) 46 Columbia Journal 
of Transnational Law 101, 107. 
657 Comp. with Habermas’ depiction of the necessity, within a collectivity wishing to become a legal 
community (what we may call a society wishing to live under the rule of law), of the coming about of a 
‘Constitutional State’ (discussed in relation to the German concept of Rechtsstaat), in which the ‘horizontal 
association of citizens in statu nasciendi’ is being stabilized by the institutionalization of ‘a central authority’, 
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Of course, these horizontal discussions and the corresponding demands have little 

chance of moving society closer to the rule of law ideal if they do not find some reflection 

in the practices of the legal system, its officials and institutions. A second condition for 

this approach is therefore that there must be a vertical connection between society and the 

legal system, which materializes into a ‘coupling’ of the horizontal dialectical process with 

the practices of legal officials and institutions for adaptive purposes.658 The differentiation 

between this coupling and mere voice can be addressed by means of the opposition 

between strong and weak public.659 According to Hauke Brunkhorst, a strong public can 

be defined as a community of actors whose inclusive deliberations bear ‘political and 

administrative power’ over the legal system, meaning that the legal system is bound to 

respond to its pronouncements. Such ‘structural coupling’ between inclusive deliberation 

and the legal system is formalized in a constitution and presupposes both a ‘working system 

of basic rights (e.g., human and civic rights)’, and a working system of norms that governs 

the valid production, implementation and application of rules.660 On the contrary, a public 

is weak when it only has ‘communicative power’ on the legal system.661 Such 

communicative power may have a political impact, but that impact is external and the weak 

public is not constitutionally involved in the legal system. Therefore, the law which is only 

confronted with a weak public (where the deliberation of actors only has ‘communicative’ 

                                                 
having the political power to make and enforce binding law. See Habermas, Between Facts and Norms : 
Contributions to a Discourse Theory of Law and Democracy 133. From a more technical point of view, Jeremy 
Waldron lists what he considers the elements constituting the ‘essence of a legal system’: courts, general 
public norms, positivity, orientation to the public good, and systematicity. (Waldron, ‘The Concept and the 
Rule of Law’ 19–36). 
658 Interestingly for our purpose, David Schmitz discusses institutions’ attempts to secure the common good 
in terms of their ‘morality’ as institutions: David Schmitz, ‘The Institution of Morality’ in Ian Shapiro (ed), 
The Rule of law: NOMOS XXXVI (New York University Press 1994) 234. 
659 A public is a ‘political community constituted by a broad consensus recognizing a common domain as the 
proper subject of global collective decision-making and habitually communicating with one another about 
public issues.’ See Allen Buchanan and Robert O Keohane, ‘The Legitimacy of Global Governance 
Institutions’ (2011) 20 Ethics & International Affairs 405, 416. Emphasis added. 
660 Hauke Brunkhorst, ‘Globalising Democracy Without a State: Weak Public, Strong Public, Global 
Constitutionalism’ (2002) 31 Millennium - Journal of International Studies 675, 676–677. 
661 Ibid. 
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influence on the law-making process) tends to become hegemonic. Hegemonic law is a law 

that is ‘determined only by the ruling class or group, but that binds everyone equally. 

Hegemonic law is not legitimated … of or by the people, but at best … only for the people, 

and at worst of, by and for the ruling social class or group only’.662 On the contrary, the 

structural coupling ensures that the legal system will be committed to reflecting the 

outcome of the horizontal dialogue, and this should be guaranteed by constitutional 

principles. 

Hegemonic tendencies of the kind described above are often the result of legal 

systems not being held accountable to the dialectical process, particularly as their autonomy 

from politics is viewed as one of their historical features.663 Autonomous legal systems 

therefore have a complacency bias concerning their own operations and the social validity 

of the rules they yield. This danger is particularly high in so-called well-functioning legal 

systems backed by highly hierarchized Weberian bureaucracies,664 which might entertain 

the idea that their daily operation embodies the rule of law, and that the validity of their 

pronouncements is once and for all beyond doubt. The Critical Legal Studies movement 

has in this regard evidenced that the capture of law making was a particular danger for the 

rule of law ideal, particularly when legal systems are characterized by rigid formalism.665 

And indeed, a common complaint regarding many of our old constitutional democracies 

is that the legal system is in the hands of political parties and ‘professional politicians’ who 

monopolize official positions and therefore stymie turnover and the emergence of new 

ideas.666 As a result, the operationalization of the rule of law based on this dialectical 

                                                 
662 Ibid 679. 
663 See above Nonet and Selznick’s critique of the justification of legal systems based on their ‘autonomy’ 
from politics, section II.3.2.2. 
664 See Weber, Economy and Society 956 ff, describing the routinization of domination and authority by the 
bureaucratic state. 
665 Roberto Unger, The Critical Legal Studies Movement (Harvard University Press 1986). 
666 See e.g. Vincenzo Galasso and Tommaso Nannicini, ‘So Closed: Political Selection in Proportional 
Systems’ (2015) 40 European Journal of Political Economy 260. 
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process favors the refreshment of the legal system and allows to counter the critique that 

the rule of law is a conservative and backward-looking notion which exaggeratedly relies 

on past practice.667  

Operationalizing the rule of law based on a dialectical process consisting in a 

constant scrutiny of the legal system’s achievement of tridimensional validity is vulnerable 

to a number of criticisms. First of all, this plea for a very versatile legal system is perhaps 

to the detriment of stability and predictability which are part of the ‘rule of law baseline’ 

(see above, section II.1.3.1). However, it can also be argued that, should such relative 

instability and unpredictability be put at the service of a better achievement of 

tridimensional legal validity, this ultimately represents an improvement in light of the rule 

of law ideal.668 Second, the move away from rule of law ‘laundry lists’ and towards a 

structural coupling of a dialectical nature between law and society provides less clear 

guidance for achieving the rule of law. However, the past and current debates on the thin 

or thick rule of law have significantly obscured the notion, so that one can hardly say that 

there is any clear guidance available anyway.669 Third, generating rule of law-compliant legal 

systems through these means presupposes a level of openness and self-reflection which 

seems hard to find in societies where the rule of law is said to be prevalent, let alone in 

societies where the legal system is weaker.670 The dangers highlighted by these criticisms 

could be overcome if we accept that achieving the rule of law is an open-ended process 

the outcome of which largely depends on the subjects’ level of social and political 

                                                 
667 Marmor, ‘The Rule of Law and Its Limits’ 38. 
668 Rosenfeld 1347. 
669 See, as an example, The Hague Institute for the Internationalization of Law (HiiL) and The Raoul 
Wallenberg Institute of Human Rights and Humanitarian Law, Rule of Law: A Guide for Politicians (2012) 
<http://rwi.lu.se/app/uploads/2012/09/Rule-of-Law-a-guide-for-politicians.pdf>. One can oppose to 
these guides Martin Krygier’s tongue in cheek essay: Krygier, ‘The Rule of Law: An Abuser’s Guide.’ 
670 Fallon, ‘“The Rule of Law” as a Concept in Constitutional Discourse’ 20; Michelman, ‘Law’s Republic’ 
1506. Jamie Rowen, drawing on her experience of transitional justice in Bosnia, notes that ‘[m]ost definitions 
of “law” presuppose the presence of shared norms and values in a cohesive community. Such cohesion is 
absent in countries emerging from violence.’ Rowen 95. 
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awareness, commitment and ownership regarding the legal system.671 The rule of law can 

certainly not emerge out of the blue, but requires from the subjects a sense of community 

and a desire to form a political association governed by law. It also requires that citizens 

are made able to participate equally meaningfully in the dialectical process, so that single 

views receive a fair and equal weighing in the shaping of the legal system.  

Michelman offers a powerful theory of this process by which the politically 

associated citizens, through their engagement with, and commitment to, the legal system, 

progressively shape the rule of law. Such process he calls ‘jurisgenerative politics’, namely 

a political process ‘capable of imbuing its legislative product with a “sense of validity” as 

“our” law’672 so that ‘both the [jurisgenerative] process and its law-like utterances must be 

such that everyone subject to those utterances can regard himself or herself as actually 

agreeing that those utterances, issuing from that process, warrant being promulgated as 

law.’673 Successful jurisgenerative politics would therefore comprise debates as to what 

fulfills criteria of legality, effectiveness and legitimacy. At the end of the day, when the 

dialectical process consistently finds resonance in the legal system, subjects should be ready 

to accept the law’s claim to authority. This does of course not mean that all rules created 

by the legal system will enjoy consensus on substance. However, we believe a fairly solid 

consensus can be reached, through an ongoing dialectical process on the kind of legal 

                                                 
671 See the approach taken in Waldron, ‘The Concept and the Rule of Law’ 8. Rowen analyzes the question 
of ownership of the legal system from the point of view of its ‘authority,’ that is, its ability to govern society 
through law. She claims that legal systems must be deeply rooted into the community in order to be 
authoritative, and that law must find itself in a dynamic interaction with the community. Drawing from Hart, 
she states that the authority of a legal system notably derives from the legitimacy of those in power. If the 
government is seen as illegitimate, this undermines the secondary rules (the structure of the legal system) 
and, as a result, the primary rules as well. Rowen 110. One can see the many links that this approach shares 
with our own, where a legal system generally producing ‘valid’ law would be deemed to be authoritative: 
‘[l]aw, particularly law that is imposed by foreigners, cannot be an authority if individuals distrust each other 
and their leaders.’ (ibid 119). 
672 Michelman, ‘Law’s Republic’ 1502. See also Habermas’ contention that ‘[t]he process of legislation […] 
represents the place in the legal system where social integration first occurs’ and his discussion of the 
conditions for such process to happen (notably in terms of communication and deliberation between rational 

and autonomous citizens). Habermas, Between Facts and Norms : Contributions to a Discourse Theory of Law and 
Democracy 32. 
673 Michelman, ‘Law’s Republic’ 1526. 
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system which responds to subjects’ expectations regarding the cognitive, instrumental and 

axiological qualities of law.674 When consensus is achieved about this, the stage is arguably 

set for the rule of law. In other words, if there is consensus on how valid rules must be 

produced and how validity should be maintained, and if such consensus is structurally 

coupled with the way the legal system is operating, then society may live under the rule of 

law while accepting that perfect agreement may never be reached on the substantive 

contents of the rules.675  

In light of the above, it becomes clear that any discourse concerned with rule of 

law promotion must primarily focus on ensuring that a proper dialectical process occurs 

in the social order about legal validity criteria, and be coupled with the legal system, such 

that the legal system consistently issues formally sound, effective, and legitimate rules. This 

is arguably very different from many of the reflections about the rule of law examined 

above, which focus on predetermined blueprints, without addressing the question of how 

to systematize legal authority through adjustment of validity conditions. The horizontal 

dialectical process requires creating a political space where people can debate as citizens 

about the proper design of the legal system. The structural coupling in turn means creating 

and constitutionalizing enough entry points into the legal system so that the legal system, 

its personnel and its institutions are receptive to demands for change and allow for such 

                                                 
674 Michelman (ibid 1526–27) again has emphasized the impossibility of reducing all differing opinions on a 
defined topic to one consensual opinion, but nonetheless believes that the generation of ‘self-given law’ is 
possible on the basis of differing political points of view (‘purality’), that under three conditions: ‘Given 
plurality, a political process can validate a societal norm as self-given law only if (i) participation in the process 
results in some shift or adjustment in relevant understandings on the part of some (or all) participants, and 
(ii) there exists a set of prescriptive and procedural conditions such that one’s undergoing, under those 
conditions, such a dialogic modulation of one’s understandings is not considered or experienced as coercive, 
or invasive, or otherwise a violation of one’s identity or freedom, and (iii) those conditions actually prevailed 
in the process supposed to be jurisgenerative.’  
675 Voting in democracies, for example, very often leaves a large share of the population dissatisfied with the 
decision that is made by the majority. Yet everyone agrees that the result of such vote should be considered 
valid law. Fallon expresses this as follows: ‘It is entirely imaginable that forms of reasoned deliberation, 
structured by legal processes, might occur within a normative consensus sufficient to bound the domain of 
the plausibly lawful and that the outcomes of such deliberative processes might be experienced as inherently 
legitimate and deserving of respect, even in the absence of clear rules specified in advance.’ Fallon, ‘“The 
Rule of Law” as a Concept in Constitutional Discourse’ 20. For a discussion of the Common Law system of 
judge-made law, more in relation to legitimacy, see Fallon, above n 443, 1813. 
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changes to happen as appropriate.676 For example, any excessive sacralization of the 

established order and the constitution should be avoided, changing the constitution should 

not be made so difficult that any amendment is de facto dead on arrival, the political 

discourse must not be confiscated by an establishment such as political parties so that all 

voices have a chance to be heard (which for instance requires that the financing of political 

activities be fairly distributed), access to pluralist media and information should be 

promoted and protected, etc. It also means educating citizens, politicians, judges and civil 

servants to the possibility and appropriateness of criticism and change. 

There are, in our opinion, several examples which show that such dialectical 

processes are taking place currently in the Western world, whereas the structural coupling 

is not ensured. A powerful line of dialogue about legal systems picked up in the aftermath 

of the 2008 financial crisis, which exposed flaws and collusions in the relationship between 

the legal system and vested interests.677 The ‘Occupy’ movement, for instance, is clearly 

voicing its distrust in the current complex between political establishment, legal 

institutions, and financial capitalism and calls for a widespread re-foundation of the legal 

system, which they largely see as fostering illegitimate links between law-makers and vested 

interests, and which they claim has been unable, e.g., of bridging the gap between the rich 

and the poor.678 This is not the place to conduct a detailed case-study of these movements, 

but what is interesting is that, although Occupy has sometimes been portrayed as outlaw, 

marginal, anarchist and sometimes violent, its main vector of action is located in 

                                                 
676 Habermas, ‘Civil Disobedience: Litmus Test for the Democratic Constitutional State’ 104: ‘The 
constitutional state as a whole appears from this historical perspective not as a finished product, but rather 
as a susceptible, precarious undertaking which is constructed for the purpose of establishing or maintaining, 
renewing or broadening a legitimate legal order under constantly changing circumstances. Because this 
project is incomplete, the constitutional organs [Verfassungsorgane] themselves are by no means exempt from 
this precariousness.’ 
677 Occupy London, ‘How the Legal System Has Been Captured’ <http://occupylondon.org.uk/how-the-
legal-system-has-been-captured/>. There is even a branch of the movement called ‘Occupy the legal system’. 
See <http://www.discoveringagreement.com/occupy-the-legal-system/> 
678 Occupy Movement, ‘The “Global May Manifesto” of the International Occupy Assembly’ The Guardian 
(2012) <http://www.theguardian.com/commentisfree/2012/may/11/occupy-globalmay-manifesto>. 
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dialectics.679 Through symbolic occupations of public places, through conferences, 

peaceful demonstrations, publications, manifestos, etc., the movement is trying to bring its 

re-foundational message across, although admittedly the lexical field of their actions 

(‘occupy’, ‘revolution’, ‘uprising’, etc.) might be misleading in that regard. Occupiers may 

or may not be or become majoritarian, they may or may not be right in their claims, but 

what is interesting in respect of our study on the rule of law is the establishment’s reaction 

to such a radical critique of the status quo.680 The movement undeniably garnered resonance 

and sympathy across many segments of society. However reactions from politicians and 

the media ranged from lukewarm support to snarky dismissal.681 The occupy movement 

has complained about police violence against them,682 and the media has reported that, in 

the end, resources of the State were used to disband the movement.683  

This would tend to show that many established legal systems are concerned 

primarily about self-reproduction, and are adverse to change. Many arguments made to 

evict occupiers or dismiss their claims were actually grounded in the rule of law 

(understood as sticking to the legal status quo), and yet the occupiers, their active supporters 

and a significant number of sympathetic citizens felt that they were oppressed and treated 

unfairly by the legal system. So can we say that this situation, where the rule of law is used 

to dismiss widespread demands to adapt a legal system which many find oppressive, 

correspond to the rule of law ideal? Or does this instead correspond to wicked legalism of 

the kind Shklar and Dyzenhaus denounced? In this regard, a frequent puzzle for those who 

                                                 
679 Ricardo Munoz, ‘Globalization from Below: Discourses of Horizontalism, Direct Action, and Violence’ 

in Renee Heath, Courtney Fletcher and Ricardo Munoz (eds), Understanding Occupy from Wall Street to Portland : 
applied studies in communication theory (Lexington Books 2013). 
680 Occupy is arguably a radical progressive movement strongly rooted in left wing ideology. However, we 
might make similar observations with right wing movements such as the Tea Party in the US, or the ‘Manif 
pour tous’ in France. 
681 Meghan Neal, ‘Politicians React to the Occupy Wall Street Movement’ The Huffington Post (2011) 
<http://www.huffingtonpost.com/2011/10/17/occupy-wall-street-politician-
reactions_n_1014273.html>. 
682 Nicholas Smaligo, The Occupy Movement Explained (Open Court Publishing Company 2014) ch 6. 
683 Naomi Wolff, ‘Revealed: How the FBI Coordinated the Crackdown on Occupy’ The Guardian (2012) 
<http://www.theguardian.com/commentisfree/2012/dec/29/fbi-coordinated-crackdown-occupy>. 
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would wish to promote the rule of law ideal by challenging the existing legal system is that 

they will quickly find themselves breaking the law in order to change it. As good as one’s 

motives might be, does this also square with the rule of law ideal, and notably with the 

requirement of legality? It is here useful to revert to our reflections as to the interactions 

between the different pillars of legal validity. We saw that legality, effectiveness and 

legitimacy were ideally mutually reinforcing, and that validity implied the maintenance, over 

time, of an appropriate balance between these three poles. Consequently, when one pole 

takes over the other ones and tilts the balance in a way which some find oppressive and 

arbitrary, that balance needs to be reset. In order to do that, civil disobedience has been 

used repeatedly.684 One should be very careful to condone all actions labelling themselves 

as such,685 but there may be instances, as argued by Leslie Green, in which constructively 

breaking the law actually means fostering the rule of law when it is about demanding the 

right to be governed fairly.686 Habermas, along with Rawls and Dworkin, argues that the 

treatment of civil disobedience is in a way a ‘litmus’ test for the rule of law: ‘[w]hen state 

attorneys and judges do not respect [the] dignity [of questioning the law’s own claim to 

authority], when they prosecute the disobedient as an ordinary criminal and punish him 

with the usual sentences, they succumb to an authoritarian legalism.’687 This can be interpreted 

as the fact that the institutions of the legal system should recognize when illegality is in fact 

                                                 
684 Habermas, ‘Civil Disobedience: Litmus Test for the Democratic Constitutional State’ 104: 
685 See Rawls on ‘the justification of civil disobedience’, in which he warns that civil disobedience should be 
limited to clear cut instances of violations of equality and fundamental freedoms, and should not be used in 
matters of policy: Rawls, A Theory of Justice 326–331. 
686 Leslie Green, ‘Globalization, Civil Disobedience and the Rule of Law’, Paper presented at the Hauser 
Colloquium on Globalization and its Discontents, New York University School of Law, 11 October 2006  
<http://www.iilj.org/courses/documents/Green.Globalization.pdf> 28–29: ‘the rule of law is not merely 
the rule of rules, it is the excellence of a particular mode of governance by rules of a particular scope and 
ambition. Law-breaking in defense of this mode of governance does not require the usual showing that the 
substantive policies of the protestors are correct. It is enough that they are morally entitled to participate in 
decisions from which they are now excluded, and to do so under clear, stable, open and effective laws that 
provide for such participation. They are protected by their moral right to effective governance, and by the 
derivative right to a fair share in it.’ 
687 Habermas, ‘Civil Disobedience: Litmus Test for the Democratic Constitutional State’ 107. Emphasis in 
orginal. 
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a genuine call for better legal validity, and accept this, within reasonable limits, as part of 

the dialectical process which underlies the striving towards the rule of law. 

After addressing this challenge of the legal system being unresponsive to the calls 

for adjustment emerging from the dialectical process, one should also ask the opposite 

question: is everything up for discussion, and should the legal system be open to any kind 

of adjustment stemming from political deliberations in society? This is arguably the 

trickiest question concerning the dialectical conception of the rule of law. It does not take 

much imagination to think of circumstances in which the dialectical process goes awry: 

what if a consensus emerges that the legal system should punish certain crimes more 

vigorously, and that, consequently, the death penalty must be reinstated?688 As argued 

earlier, basing a legal system on ideologies which seek to oppress or deprive subjects of 

their dignity is antithetical to the rule of law (see above, section II.3.2.1). But in light of 

what was said in this section, is resistance to the outcome of a bona fide dialectical process 

also not antithetical to the rule of law? Many legal systems in this regard place safeguards 

on what they consider to be the most important values on which they are founded. An 

example can be found in Art. 18 of the Belgian Constitution, which states ‘civil death689 is 

abolished, it may not be reinstated.’ Such ‘prohibition’ arguably has an important signaling 

effect for future generations who might – who knows? – take issue with this moral 

principle, but it may not be an effective barrier against a determined majority. Also, we 

warned above against locking substantive provisions into airtight constitutions, as this 

arguably runs counter to the spirit of adjustment which must preside to the connectedness 

between the dialectical process and the legal system. In the situation above, should the 

death penalty be reinstated upon the impulse of a convinced and overwhelming majority, 

and despite vocal protest by the others, one would have to recognize that the rule of law 

                                                 
688 I am indebted to Prof. Jo Swinnen for this question. 
689 I.e. the deprivation of civil rights and the extinction of legal personality as a penal sanction. 
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ideal can be temporarily betrayed by poor judgment and manipulation. Striving towards 

the rule of law ideal would then be a question of gaining again the leadership in the 

dialectical process. It would be the duty of the proponents of the rule of law to challenge 

the legal system’s self-portrayal as a rule of law, to denounce the invalidity of such measure, 

and continue feeding the dialectical process with debates about the justifiability of a legal 

system’s claim to authority if it is enforced by means of the death penalty. To give an 

example of how the dialectical process is playing out on this very issue, we should point to 

the fairly successful international abolitionist campaigns which have been carried out of 

late. We note that these campaigns challenge the death penalty under all criteria of 

tridimensional validity. Its legality is challenged as the death penalty is arguably at odds 

with a number of international human rights provisions. Its effectiveness is challenged as 

the death penalty demonstrably fails to reduce criminality. Its legitimacy is challenged as 

the death penalty is irreversible and does not allow to correct a judicial mistake.690 This 

seems to be an effective steering of the dialectical process as use of death penalty is 

decreasing, and more and more legal orders have now abolished it.691 Another example is 

the current fight against terrorism in which much of the world is now embroiled. The 

dialectical process and the legal systems are torn between the two poles of security and 

liberty. Should the former prevail, and therefore lead to new rules of evidence 

accommodating torture, rules allowing wiretapping and detention without warrant, 

multiple violations of privacy, etc. it would likewise be our duty to protest.692 

                                                 
690 See Amnesty International, ‘Death Penalty’ <https://www.amnesty.org/en/what-we-do/death-
penalty/>. 
691 Amnesty International, Death Sentences and Executions 2014 (Amnesty International 2015) 9–10 
<https://www.amnesty.org/en/documents/act50/0001/2015/en/>. 
692 For a discussion on the preservation of the rule of law in the context of the fight against terrorism, see 
Bingham 133. 
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II.4.2 Can the rule of law be ‘promoted’? The case of the European Union 

Taking further the ideas relating to the dialectical process, jurisgenerative politics, and the 

connectedness of the legal system and the social order, it is useful to ask the question 

whether it is possible to promote the rule of law from the outside, or whether, given its 

nature as the product of a horizontal dialectical process within society, it must necessarily 

be home grown. Over the last two decades, promoting the rule of law has become a 

leitmotiv in peacebuilding and transitional justice programs.693 Both public and private 

actors have made it a central element of their assistance to transitional societies.694 The 

United Nations, for instance, holds nowadays that ‘[p]romoting the rule of law at the 

national and international levels is at the heart of the United Nations’ mission. Establishing 

respect for the rule of law is fundamental to achieving a durable peace in the aftermath of 

conflict, to the effective protection of human rights, and to sustained economic progress 

and development.’695 Especially over the last decade, the UN has increasingly focused its 

attention on the rule of law, as is shown by the large number of resolutions, reports and 

other guidance documents produced or endorsed by UN organs on this matter.696 In order 

                                                 
693 See e.g., United Nations High Commissioner for Refugees, ‘Rule of Law and Transitional Justice’ 
<http://www.unhcr.org/pages/4a293daf6.html>; Zajac Sannerholm; Anja Mihr (ed.), Rule of Law and 
Transitional Justice (EIUC and GiZ 2013) <https://eiuc.org/tl_files/EIUC MEDIA/Publications/TJ-EIUC-
GIZ-September2013_ok.pdf>; on the ‘role of law’ in transitional societies, Christine Bell, Campbell Colm 
and Fionnuala Aoláin, ‘Justice Discourses in Transition’ (2004) 13 Social & Legal Studies 305. 
694 See UN Security Council, ‘The Rule of Law and Transitional Justice in Conflict and Post-Conflict Societies 
– Report of the Secretary-General’, 23 August 2004, UN Doc. No.’ 
695 See the webpage compiling UN documents and initiatives concerning the rule of law: 
<https://www.un.org/ruleoflaw/> 
696 See, e.g., United Nations General Assembly, ‘In Larger Freedom: Towards Development, Security and 
Human Rights for All – Report of the Secretary-General’, 21 March 2005, UN Doc. No. A/59/2005; United 
Nations General Assembly, ‘2005 World Summit Outcome’, Resolution of 24 October 2005, UN.Doc. 
1/RES/60/1, paras. 119 ff; United Nations General Assembly, ‘Uniting Our Strengths: Enhancing United 
Nations Support for the Rule of Law’, 14 December 2006, UN Doc. No. A/61/636; United Nations General 
Assembly, ‘Strengthening and Coordinating United Nations Rule of Law Actitivies – Report of the Secretary-
General’, 6 August 2008, UN Doc. No. A/63/226; United Nations General Assembly, ‘Annual Report on 
Strengthening and Coordinating United Nations Rule of Law Activities – Report of the Secretary General’, 
17 August 2009, UN Doc. No. A/64/298; Office of the UN High Commissioner for Human Rights, ‘Rule 
of Law Tools for Post-Conflict States: Truth Commissions’, 2006, UN Doc. No. HR/PUB/06/1; Office of 
the UN High Commissioner for Human Rights, ‘Rule of Law Tools for Post-Conflict States: Mapping the 
Justice Sector’, 2006, UN Doc. No. HR/PUB/06/2; Office of the UN High Commissioner for Human 
Rights, ‘Rule of Law Tools for Post-Conflict States: Monitoring Legal Systems’, 2006, UN Doc. No. 
HR/PUB/06/3; Office of the UN High Commissioner for Human Rights, ‘Rule of Law Tools for Post-
Conflict States: Prosecution Initiatives’, 2006, UN Doc. No. HR/PUB/06/4; Office of the UN High 
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to better coordinate its efforts in this area, the UN has recently set up a ‘Rule of Law 

Coordination and Resource Group’ (see also below, chapter III.2)697 

The private sector, especially the countless NGOs active in post-conflict 

reconstruction, has been focusing on the promotion of the rule of law as well. For example, 

the International Center for Transitional Justice (ICTJ) has repeatedly placed its action in 

favor of criminal accountability for those most responsible for international crimes in the 

larger framework of rule of law promotion.698 Academic institutions and think-tanks 

increasingly make the rule of law a full-fledged subject of study in relation to conflict and 

post-conflict reconstruction.699 The centrality of the rule of law discourse in transitional 

                                                 
Commissioner for Human Rights, ‘Rule of Law Tools for Post-Conflict States: Vetting: An Operational 
Framework’, 2006, UN Doc. No. HR/PUB/06/5; Office of the UN High Commissioner for Human Rights, 
‘Rule of Law Tools for Post-Conflict States: Reparations Programmes’, 2008, UN Doc. No. HR/PUB/08/1; 
Office of the UN High Commissioner for Human Rights, ‘Rule of Law Tools for Post-Conflict States: The 
Legacy of Hybrid Courts’, 2008, UN Doc. No. HR/PUB/08/2; Office of the UN High Commissioner for 
Human Rights, ‘Rule-of-Law Tools for Post-Conflict States: Amnesties', 2009, UN Doc. No. 
HR/PUB/09/1; Office of the UN High Commissioner for Human Rights, ‘Rule-of-Law Tools for Post-
Conflict States: National Consultations on Transitional Justice’, 2009, UN Doc. No. HR/PUB/09/2. For a 
full database of UN Rule of Law-relevant documents (in particular the numerous General Assembly and 
Security Council Resolutions, see http://www.un.org/en/ruleoflaw/index.shtml. 
697 The Rule of Law Coordination and Resource Group (RoLCRG) includes 20 entities with important 
normative components in their mandates (Department of Economic and Social Affairs (DESA),  
Department of Political Affairs (DPA), Department of Peacekeeping Operations (DPKO), Office for the 
Coordination of Humanitarian Affairs (OCHA), Office of the High Commissioner for Human Rights 
(OHCHR), Office of Legal Affairs (OLA), The Special Representative of the Secretary-General for Children 
and Armed Conflict (OSRSG for Children and Armed Conflict), The Special Representative of the Secretary-
General on Sexual Violence in Conflict (OSRSG on Sexual Violence in Conflict), Peacebuilding Support 
Office (PBSO), United Nations Democracy Fund (UNDEF), United Nations Development Programme 
(UNDP), United Nations Environment Programme (UNEP), United Nations Educational, Scientific and 
Cultural Organization (UNESCO), United Nations Human Settlements Programme (UN-Habitat), United 
Nations High Commissioner for Refugees (UNHCR), United Nations Children’s Fund (UNICEF), United 
Nations Office on Drugs and Crime (UNODC), United Nations Office for Project Services (UNOPS), 
United Nations Entity for Gender Equality and the Empowerment of Women (UN Women), the World 
Bank). It is chaired by Deputy Secretary-General Jan Eliasson. See generally 
<https://www.un.org/ruleoflaw/un-and-the-rule-of-law/>.  
698 International Centre for Transitional Justice, ‘What Is Transitional Justice?’ 
<https://www.ictj.org/about/transitional-justice>: ‘A history of unaddressed massive abuses is likely to be 
socially divisive, to generate mistrust between groups and in the institutions of the State, and to hamper or 
slow down the achievement of security and development goals. It raises questions about the commitment to 
the rule of law and, ultimately, can lead to cyclical recurrence of violence in various forms.’ For a general 
overview of the contribution of NGOs to rule of law efforts in the context of transitional justice 
programmes, see Eric Brahm, ‘Transitional Justice, Civil Society, and the Development of the Rule of Law 
in Post-Conflict Societies’ (2007) 9 The International Journal for Not-for-Profit Law 62 
<http://www.icnl.org/research/journal/vol9iss4/special_2.htm>. 
699 The Geneva Academy of International Humanitarian Law and Human Rights for example leads a ‘Rule 
of Law in Armed Conflicts (RULAC) Project,’ which reports on the status of application of international law 

in armed conflicts. See <http://www.rulac.org/>. See also Travers McLeod, Rule of Law in War : International 
Law and United States Counterinsurgency in Iraq and Afghanistan (Oxford University Press 2015). 
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justice reflects its status as an ideal for governance, although in practice criticism runs deep 

and castigates the shallowness of rule of law invocations, which present it as ‘the panacea’ 

while in fact they obscure the policy debate and confuse the actors on the ground.700 

Criticism concerns the lack of coordination between the different actors,701 prejudice and 

misconceptions regarding local legal systems702 or pure and simple ‘transplants’ of ready-

made western-inspired legal mechanisms without regard for the local reality.703  

We think that the tridimensional conception of legal validity and its 

operationalization through a rule of law-striving legal system can be a response to the 

puzzle between this universal aspiration towards the rule of law ideal and the practical 

challenges that its promotion poses. Let us examine this question in reference to the 

practices of the European Union, which has enshrined the rule of law into its constitutional 

values (Art. 2 Treaty on European Union), so that Member States must observe and 

maintain it, lest they may face sanctions under Art. 7 TEU. In external relations, the rule 

of law must act, alongside the other Art. 2 values, as a mandatory guide (Art. 21 TEU). 

The fact that the EU’s efforts at promoting the rule of law within itself or abroad are facing 

intractable difficulties is an interesting case in point for this thesis.  

                                                 
700 See generally Rajagopal 1349: ‘the invocation of the rule of law hides many contradictions among the 
different policy agendas themselves, such as between development and human rights or between security 
and human rights, that cannot be fully resolved by invoking the rule of law as a mantra.’ See also Veronica 
L Taylor, ‘Frequently Asked Questions About Rule of Law Assistance (And Why Better Answers Matter)’ 
(2009) 1 Hague Journal on the Rule of Law 46. 
701 See Quast. In order to address this specific coordination issue, the UN Secretary-General is now 
committed to an annual series of reports on ‘Strengthening and Coordinating United Nations Rule of Law 
Activities’. See above, n 696. 
702 James A Goldston, ‘The Rule of Law at Home and Abroad’ (2009) 1 Hague Journal on the Rule of Law 
38. 
703 Rowen. 
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II.4.2.1 Promoting the rule of law in the EU 

It has been argued that the rule of law – understood in the thin sense of supremacy of the 

law704 – was at the root of the ‘ordinary Union method’, which has been the successful 

engine of EU integration:  

The European integration is essentially one of legalization […]. The EU is 
therefore essentially a society in which law has been the main building material. It 
is a system constructed on the basis of law, which has created its own distinctive 
legal system, and which is dominated by law in its everyday functioning.705  

This method of subjecting Nation-States who had been waging war on each other for 

centuries to legal rules was an audacious one, and it certainly reached its prime objective 

of bringing lasting peace to Europe. The Union, however, was not only about subjecting 

Member States to law, but also about regulating directly an increasing number of aspects 

of citizens’ lives. This has led to incredible progress in a number of areas, as for instance 

persons may now move freely within the Union and enjoy the company of, work or do 

business with, other fellow Europeans. However, once the legal system was in place came 

the hard part: ensuring that it remained a vector of peace and progress not only for the 

Member States, but also for the citizens. To that end, the EU enshrined ‘the rule of law’ 

into its treaties, first as a fundamental ‘principle’ (Art. 6(1) TEU 1997), and then as a ‘value’ 

(Art. 2 TEU 2009). Over the years, as evidenced by a ‘rule of law audit of the Union’s 

constitutional framework’, the EU was able to equip itself with an almost textbook version 

of all that has been named by research as formal and substantive rule of law requirements: 

legal certainty, quasi-generalized judicial review, separation of powers, protection of 

fundamental rights, etc.706 

                                                 
704 Geert De Baere, ‘European Integration and the Rule of Law in Foreign Policy’, Philosophical Foundations of 
European Union Law (Oxford University Press 2012) 354 (Citing Thomas Fuller’s famous adage: ‘be you never 
so high, the law is above you.’) See also the leading case: European Court of Justice, Costa v. Enel, 15 July 
1964, Case 6/64, ECR English Special Edition p. 00585. 
705 De Baere, ‘European Integration and the Rule of Law in Foreign Policy’ 363. 
706 See Laurent Pech, ‘“A Union Founded on the Rule of Law”: Meaning and Reality of the Rule of Law as 
a Constitutional Principle of EU Law’ (2010) 6 European Constitutional Law Review 359, 378 ff. 
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Yet, for several years already, warning signs can be observed that the rule of law 

‘European style’, based on legalization coupled with the above guarantees, is no longer 

viewed as a panacea. The 2005 ‘Constitution for Europe’ was rejected by Dutch and French 

citizens for a number of reasons which have not all been sorted out to this day. One of 

these reasons is however clear: many citizens had a distinct feeling that the EU’s legal 

system and rule of law was not so much about their well-being as it was about ensuring a 

liberalized marketplace for multinational corporations. The fact that Brussels is now the 

second most lobbied city in the world is probably not foreign to that aversion. The 2005 

‘No’ vote is not simply a hiccup or a one-time electoral defeat: this was arguably the result 

of a long process ending in the conviction, for a significant number of citizens, that the 

EU’s political-legal solutions – notably their economically liberal nature – were not working 

and that the EU needed to try something else.707 This message arguably persists to this day, 

if one only judges by the number of headlines and political declarations which now openly 

ask the question whether the EU might ‘disintegrate’ under the assaults of unrelenting 

crises: terrorism, financial crisis, refugee crisis, populism, but also crisis of confidence in 

the EU.708  

If the EU is ‘disintegrating’, is it because its integration engine, its legal system, is 

failing? From a purely formal point of view, no one can deny that the EU’s legal system is 

fully functional: the Commission makes proposals and ensures that EU law is effectively 

respected, the Council and the Parliament legislate, the Court makes binding judgments 

which are followed, etc. However, one can imagine a number of reasons for the current 

predicament of the EU, which all would pertain to another type of ailment suffered by the 

EU’s legal system: that of a disconnect between it and EU citizens. The fact that EU core 

                                                 
707 Nick Startin and André Krouwel, ‘Euroscepticism Re-Galvanized: The Consequences of the 2005 French 
and Dutch Rejections of the EU Constitution’ (2013) 51 JCMS: Journal of Common Market Studies 65, 71–
72.  
708 Brendan Simms and Timothy Less, ‘A Crisis without End: The Disintegration of the European Project’ 
[2015] The New Statesman <http://www.newstatesman.com/politics/uk/2015/11/crisis-without-end>. 
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competences are mostly economic (international trade, internal market, competition etc.); 

the fact that the EU’s construction was driven from the top down, with governments 

negotiating complex treaties for which most required their Parliaments’ assent as if it were 

a formality;709 the fact that the EU is largely viewed as a bureaucracy with a serious 

‘democratic deficit’ hardly kept in check by a European Parliament which still has unequal 

powers compared to the other institutions; the fact that EU law-making processes and 

legislative production are so intricate and incomprehensible to the layman; and so on and 

so forth, are all reasons why citizens may feel alienated from the EU and increasingly resent 

being ruled by it. Whatever the grand motives of the EU and the declarations of its Court 

of Justice declaring it to be a rule of law;710 despite the fact that the EU has now equipped 

itself with laws and mechanisms to protect its citizens’ fundamental rights; and despite the 

fact that the Lisbon treaty greatly broadened the jurisdiction of the Court,711 the EU has 

become a legal machine which citizens may not always regard as ‘consistently yielding rules 

which are formally sound, effective and legitimate’ (see above, section II.2.3.2). This rather 

dark (and admittedly exaggerated) picture, is not meant to suggest that the rule of law must 

always be a grassroots phenomenon and never a ‘project’ driven by enlightened leaders. 

                                                 
709 The Constitutional Treaty, with its more elaborate ‘Laeken process’, was however described as making 
progress and as resembling actual constitution-making compared to previous negotiations, though still falling 
short of any standard of actual deliberative democracy. See John Erik Fossum and Agustin Jose Menendez, 
‘The Constitution’s Gift? A Deliberative Democratic Analysis of Constitution Making in the European 
Union’ (2005) 11 European Law Journal 380. 
710 See the leading case: European Court of Justice, Parti écologiste “Les Verts” v European Parliament, 23 
April 1986, Case 294/83, ECR 1986, p. 01339, para 23: ‘the European Economic Community is a community 
based on the rule of law, inasmuch as neither its Member States nor its Institutions can avoid a review of the 
question whether the measures adopted by them are in conformity with the basic constitutional charter, the 
Treaty. […] The treaty established a complete system of legal remedies and procedures designed to permit 
the Court of Justice to review the legality of measures adopted by the institutions. 
711 Laurent Pech argues that the reforms brought about by the Lisbon Treaty, most notably the abolition of 
the pillar structure and the broadening of the scope of ECJ jurisdiction, ‘providing greater judicial protection 
against a broader set of Union measures’, now equips the EU with very up to date rule of law guarantees, 
while some remaining gaps continue to tarnish this positive evolution, the most significant of which probably 
being the very reduced standing of individuals for challenging EU legislation before the ECJ. See Pech, ‘“A 
Union Founded on the Rule of Law”: Meaning and Reality of the Rule of Law as a Constitutional Principle 
of EU Law’ 396. For an example of a case in which actions by an EU body, the European Investment Bank, 
can have a direct impact on citizens and yet are not actionable, see Nicolas Hachez and Jan Wouters, ‘A 
Responsible Lender? The European Investment Bank’s Environmental, Social and Human Rights 
Accountability’ (2012) 49 Common Market Law Review 47, 88–94. 
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Quite to the contrary, and the success of the EU integration, which in principle is reckoned 

as a major achievement, is proof of that. But if leaders want to lead a happy pack and not 

a crowd of disgruntled protesters wishing they were somewhere else, such project should 

be closely connected to these grassroots.712  

There are signs that a dialectical process is taking place between the EU citizens 

about the EU legal system, though its outcome is hardly a reason for solace regarding the 

EU’s rule of law project. Studies have found in this regard that, since the end of the 1990’s 

EU citizens are less indifferent to EU integration, and are more likely to form and voice 

political opinions about it. Unfortunately for the EU, this increase in interest is also 

correlated with an increase in ‘ambivalence’ regarding the EU: the more people get 

interested in the EU, the more negative they grow about it.713 Therefore, the result of the 

dialectical process rather shows that the EU has things to change if it wants to continue to 

enjoy popular support and be able to claim that it is ‘founded on the rule of law’.714 The 

repeated calls of politicians for ‘more Europe’ are in this regard unlikely to convince if they 

simply mean ‘more of the same’ and do not come accompanied with proposals for a 

renewed project which responds to the citizens’ demands for more legality, more 

effectiveness and more legitimacy. 

II.4.2.2 Promoting the rule of law in candidate countries 

The EU does not only seek to apply the rule of law to its own activities and institutions, 

but it also imposes it on its own (future) Member States, and on third countries as well. 

                                                 
712 This is generally acknowledged: De Baere, ‘European Integration and the Rule of Law in Foreign Policy’ 
365–366. 
713 Florian Stoeckel, ‘Ambivalent or Indifferent? Reconsidering the Structure of EU Public Opinion’ (2012) 
14 European Union Politics 23. 
714 Laurent Pech provides a detailed analysis of the implications of constitutionalizing the rule of law as a 
‘value’ (a term he argues is unfortunate) in the EU. Pech describes such constitutionalization as equipping 
the EU with a notion of the rule of law rightly including formal and substantive principles. This could almost 
amount to a ‘textbook’ notion of the rule of law enshrining all of the more or less consensual formal and 
substantive components of the rule of law, from legal certainty, judicial review and fundamental rights. See 
Pech, ‘“A Union Founded on the Rule of Law”: Meaning and Reality of the Rule of Law as a Constitutional 
Principle of EU Law’ 367–368. 
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Art. 2 TEU identifies the rule of law as a value on which the EU is founded, and which is 

‘common’ to the Member States. Achieving the rule of law is therefore a condition for 

being a member of the Union, and obviously also one to join it, as clarified by the 21-22 

June 1993 European Council, which adopted the so-called ‘Copenhagen Criteria’ for EU 

membership. The Criteria are explicitly labeled as ‘economic and political’, and formulated 

as follows: 

Membership requires that the candidate country has achieved stability of 
institutions guaranteeing democracy, the rule of law, human rights and respect for 
and protection of minorities, the existence of a functioning market economy as 
well as the capacity to cope with competitive pressure and market forces within the 
Union. Membership presupposes the candidate's ability to take on the obligations 
of membership including adherence to the aims of political, economic and 
monetary union.715 

These criteria have been described by one author as shaping the ‘model’ Member State,716 

and on that basis, these requirements might be quite telling concerning the EU’s self-image: 

the so-called political criteria (first and third) are indicative of the EU’s nature as a legalist 

project supplanting Member States’ legal systems: necessity to implement constitutional 

norms, uphold the rule of law and absorb the acquis communautaire. The economic criterion 

is indicative of the EU’s raison d’être: become an integrated competitive market cutting 

across Member States. 

A number of things are problematic with the inclusion of the rule of law as a 

condition for accession of new Member States. First of all, Christophe Hillion has pointed 

to the lack of exact correspondence between the Copenhagen Criteria imposed on 

candidate countries, and Treaty obligations subsequently imposed on them as they become 

Member States, although the political criteria have now been partly included in the Treaties 

by reference to Art. 2 TEU (Art. 49 TEU).717 More in particular, the EU acquis to be met 

                                                 
715 European Council, ‘Presidency Conclusions, 21-22 June 1993, Copenhagen’ para 7. A. iii. 
<http://europa.eu/rapid/press-release_DOC-93-3_en.htm?locale=en>. 
716 Christophe Hillion, ‘The Copenhagen Criteria and Their Progeny’ in Christophe Hillion (ed), EU 
Enlargement: A Legal Approach (Hart Publishing 2004) 12. 
717 Ibid 22. 
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by prospective Member States is contained in a number of ‘chapters’, two of which are of 

relevance to the rule of law: ‘judiciary and fundamental rights’ (23)718 and ‘justice, freedom 

and security’ (24).719 The general impression, although the EU commits to provide 

‘substantial guidance’ and rely on ‘benchmarks’,720 is one of vagueness.721 A particular 

problem in this respect ‘is the absence of EU norms or clear EU standards in a number of 

the areas […] if only because the EU does not always have the power to adopt harmonising 

legislation in these areas,’722 which of course leads to the paradox that, while the EU might 

place a number of requirements on candidate countries, it will not be able to monitor them 

once they become Member States, for want of a competence. This might well be another 

case of EU double standards as rule of law requirements imposed on candidate countries 

are not equivalent to those imposed on Member States. Additionally, these requirements 

imposed on candidate countries are not clear in practice. An inventory of rule of law 

                                                 
718 See the short description at European Commission, ‘Chapters of the Acquis’ 
<http://ec.europa.eu/enlargement/policy/conditions-membership/chapters-of-the-
acquis/index_en.htm>: ‘EU policies in the area of judiciary and fundamental rights aim to maintain and 
further develop the Union as an area of freedom, security and justice. The establishment of an independent 
and efficient judiciary is of paramount importance. Impartiality, integrity and a high standard of adjudication 
by the courts are essential for safeguarding the rule of law. This requires a firm commitment to eliminating 
external influences over the judiciary and to devoting adequate financial resources and training. Legal 
guarantees for fair trial procedures must be in place. Equally, Member States must fight corruption 
effectively, as it represents a threat to the stability of democratic institutions and the rule of law. A solid legal 
framework and reliable institutions are required to underpin a coherent policy of prevention and deterrence 
of corruption. Member States must ensure respect for fundamental rights and EU citizens’ rights, as 
guaranteed by the acquis and by the Fundamental Rights Charter.’ 
719 See Ibid: ‘EU policies aim to maintain and further develop the Union as an area of freedom, security and 
justice. On issues such as border control, visas, external migration, asylum, police cooperation, the fight 
against organised crime and against terrorism, cooperation in the field of drugs, customs cooperation and 
judicial cooperation in criminal and civil matters, Member States need to be properly equipped to adequately 
implement the growing framework of common rules. Above all, this requires a strong and well-integrated 
administrative capacity within the law enforcement agencies and other relevant bodies, which must attain the 
necessary standards. A professional, reliable and efficient police organisation is of paramount importance. 
The most detailed part of the EU’s policies on justice, freedom and security is the Schengen acquis, which 
entails the lifting of internal border controls in the EU. However, for the new Member States substantial 
parts of the Schengen acquis are implemented following a separate Council Decision to be taken after 
accession.’ 
720 European Commission, ‘Enlargement Strategy and Main Challenges 2014-15’, 8 October 2014, 
COM(2014) 700 Final, 12–13. 
721 Laurent Pech, ‘The EU as a Global Rule of Law Promoter: The Consistency and Effectiveness Challenges’ 
(2016) 14 Asia Europe Journal 7, 11. 
722 Ibid. 
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requirements imposed on candidate countries723 led to the conclusion that, in essence, 

political criteria conflate the rule of law strictly speaking with democracy and the separation 

of powers.724 As a result, in the framework of the fifth – and most ambitious – enlargement, 

in 2004, it quickly appeared that the wording of the objectives was so broad and vague that 

the candidate countries and the Commission did not know what to focus on,725 so that the 

accession criteria was all but imbued with the legal certainty which is supposedly 

characteristic of the rule of law, and in the end had every appearance of arbitrariness.726 

More recent studies conducted in respect of the adhesion processes of Balkan states such 

as Croatia (now a Member State) and Montenegro do not show significant improvement.727 

II.4.2.3 Promoting the rule of law in EU Member States 

After membership is achieved, as said the Council is entitled to verify that Member States 

uphold the rule of law (Art. 7 TEU). The Union disposes of certain legal and procedural 

mechanisms to make sure that its ‘values’ – including the rule of law – are made operational 

in the EU, notably in regard of Member States. The following paragraphs728 will review 

                                                 
723 See the chart at Dimitry Kochenov, ‘Behind the Copenhagen Façade. The Meaning and Structure of the 
Copenhagen Political Criterion of Democracy and the Rule of Law’ (2004) 8 European Integration online 
Papers (EIoP) 36 <http://eiop.or.at/eiop/pdf/2004-010.pdf>. 
724 Dimitry Kochenov, EU Enlargement and the Failure of Conditionality: Pre-Accession Conditionality in the Fields of 
Democracy and the Rule of Law (Kluwer Law International 2008) 117. 
725 Kochenov, ‘Behind the Copenhagen Façade. The Meaning and Structure of the Copenhagen Political 
Criterion of Democracy and the Rule of Law’ 23: ‘already after the release of the Opinions on the Application 
for Membership of the European Union by the Commission it became clear that the fifth enlargement did 
not really become a merit-based process. The Commission failed its task to make the Regular Reports on 
preparedness to the accession full and impartial. The reason for this can be found in the Copenhagen criteria 
themselves. With a wording so broad and overinclusive, neither the candidate countries nor the Commission 
really knew how to apply them in practice. The general uncertainty about the meaning and the scope of the 
criteria resulted in a situation when the preparation to enlargement could be compared at a certain point to 
a game of guesses. The enlargement process suffered because of ambiguity of the meaning and vagueness of 
the Copenhagen criteria.’ 
726 See for example the case of Turkey, whose accession to the EU is being denied based on Copenhagen 
political criteria, whereas its record on most issues is not worse than some of the newer EU Member States, 
thereby leading to suspicions of double standards. See Edel Hughes, Turkey’s Accession to the European Union: 
The Politics of Exclusion? (Routledge 2010) 74. 
727 Pech, ‘The EU as a Global Rule of Law Promoter: The Consistency and Effectiveness Challenges’ 12–
13. 
728 The following paragraphs are drawn from Axel Marx and others, ‘Multilevel Protection of the Rule of 
Law and Fundamental Rights – the Role of Local and Regional Authorities and of the Committee of the 
Regions’ [2014] Report for the Committee of the Regions 3–7 
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those mechanisms and assess whether the EU is well-equipped to oversee the continuity 

of the rule of law in its Member States. We start with judicial mechanisms. 

The actual ability of the European Court of Justice (ECJ) to safeguard the rule of 

law as a value enshrined in Art. 2 is uncertain, given the fact that the rule of law, unlike 

fundamental rights, was never spelled out in a list of litigable ‘rights’ or ‘principles’.729 As 

indicated above, the ECJ has insisted for a long time that the EU is a ‘Community/Union 

based on the rule of law’ and has used the notion of rule of law as an overarching principle 

justifying the judicial review of acts of institutions.730 In this vein, the ECJ also took upon 

itself to review acts of the Member States in regard of general principles of law which have 

been considered germane to the notion of rule of law, such as legal certainty and the 

protection of citizens’ legitimate expectations.731 However, certain rule of law principles 

                                                 
<http://cor.europa.eu/en/documentation/studies/Documents/Multilevel-Protection-Rule-of-Law-
Fundamental-Rights.pdf>. 
729 Originally, the review of Member States acts against fundamental rights was devolved to the European 
Court of Human Rights. Fundamental rights have however progressively developed as legal standards in the 
EU legal order (first as general principles of law, see e.g. European Court of Justice, Internationale 
Handelsgesellschaft mbH v. Einfuhr- Und Vorratsstelle Für Getreide Und Futtermittel, 17 December 1970, 
Case 11-70, European Court Reports 1970, p. 01125, paras 3–4.) and as a result have become grounds for 
the review of Member States’ acts by the European Court of Justice (ECJ) through infringement actions 
under current articles 258-260 TFEU, and through preliminary references under current article 267 TFEU, 
although within certain limits (See European Court of Justice, Cinéthèque, 11 July 1985, Joined Cases 60 and 
61/84 European Court Reports 1985, p. 02605, para 26. See also Armin von Bogdandy and others, ‘Reverse 
Solange – Protecting the Essence of Fundamental Rights against EU Member States’ (2009) 49 Common 
Market Law Review 489, 492–500.). Judicial review against fundamental rights has since 2009 been further 
formalized with the new binding status of the encompassing Charter of Fundamental Rights of the European 
Union. However, the scope of the Charter as it applies to EU Member States is limited, by virtue of article 
51, to situations in which the latter are ‘implementing Union law’. This reduces quite drastically the reach of 
the Charter, as it evacuates entirely the competence of the ECJ to review acts of Member States which, even 
though they could be considered contrary to the principles contained in the Charter, do not have a sufficient 
link with EU law (See European Court of Justice, 27 November 2012, Pringle, Case C-370/12, 
ECLI:EU:C:2012:756, paras 179–180; European Court of Justice, 15 November 2011, Dereci, Case C-
256/11, European Court Reports 2011, p. I-11315, paras. 72–73; European Court of Justice, 8 November 
2012, Iida, Case C-40/11, ECLI:EU:C:2012:691, paras 76–77, 79–82; European Court of Justice, 7 May 2013, 
Åkerberg Fransson, Case C-617/10 REC, ECLI:EU:C:2013:280, paras 27–30; European Court of Justice, 8 
May 2013, Ymeraga Case C-87/12, ECLI:EU:C:2013:291, paras 42–44.) 
730 See the landmarks: European Court of Justice, Parti écologiste “Les Verts” v European Parliament, 23 
April 1986, Case 294/83, ECR 1986, . 01339 23; European Court of Justice, Yassin Abdullah Kadi and Al 
Barakaat International Foundation, 3 September 2008, Joined Cases C-402/05 P and C-415/05 P, ECR 2008 
I-06351 para. 66.  
731 European Court of Justice, 3 December 1998, Belgocodex, Case C-381/97, European Court Reports 
1998 I-08153, para 26: ‘the principle of protection of legitimate expectations and the principle of legal 
certainty form part of the Community legal order and must be observed by the Member States when they 
exercise the powers conferred on them by Community directives.’ 
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have over the years been interpreted as fundamental rights and litigated as such rather than 

as pure expressions of the rule of law. Eventually, many rule of law components found 

their way into the Charter of Fundamental Rights, like citizens’ equality (equality before 

the law and non-discrimination, articles 20-21 Charter), non-arbitrariness and absence of 

abuse of power (right to good administration, article 41 Charter), independence of the 

judiciary and due process (right to an effective judicial remedy and to a fair trial, article 47 

Charter). 

This rapid and piecemeal analysis indicates that the ability of the ECJ to implement 

and police the rule of law within Member States is limited by the Court’s jurisdiction and 

by the fragmentation of these values into variegated grounds for judicial review. Therefore, 

some of the principles constituting the flesh of the rule of law in the EU may be quite 

effective in redressing individual instances of violations of particular rights or general 

principles of law, but are not meant to tackle general deviations in the protection of 

fundamental rights or the rule of law in a given Member State. In short, the ECJ is not the 

place to reverse a pervasive deterioration of the rule of law in a Member State.732 

For those situations, the Union and its Member States may rely on Art. 7 TEU, 

which foresees non-judicial mechanisms of a preventive nature (recommendations made 

to the Member State in question) in case ‘there is a clear risk of a serious breach […] of the 

values referred to in Article 2’, or of a punitive nature (suspension of rights of the 

concerned Member State) when such a breach has been determined to exist and persist. 

Article 7 TEU has been characterized as a ‘nuclear option’733 given the quite heavy 

procedures (and demanding majorities) it entails, and the potentially grave consequences it 

may give rise to. It is thought that pointing the finger too accusingly may antagonize 

                                                 
732 Art. 2 TEU cannot on its own be the basis of an action before the ECJ. See Dimitry Kochenov and 
Laurent Pech, ‘Monitoring and Enforcement of the Rule of Law in the EU: Rhetoric and Reality’ (2015) 11 
European Constitutional Law Review 512, 519–520. 
733 See President of the European Commission J. M. Durão Barroso, ‘State of the Union 2012 Address’ 
<http://europa.eu/rapid/press-release_SPEECH-12-596_en.htm>. 
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populations and erode support for the EU (and its values).734 Probably for those reasons, 

Art. 7 was never applied so far, even though calls for its triggering have been made in 

certain instances.735  

A number of alternatives to Art. 7 TEU have been put forward,736 and in response 

to recent concerns in certain Member States, the Commission has published in 2014 a 

Communication entitled ‘A new EU Framework to strengthen the Rule of Law.’737 This 

new framework is meant to fill a gap between diplomatic démarches toward a Member 

State, and the hard mechanism of Art. 7 TEU. It makes clear that safeguarding the rule of 

law also means addressing breaches in fundamental rights or democracy. The framework 

is finally meant to complement judicial mechanisms when the threat to the rule of law goes 

beyond individual cases.738 

The Framework is designed as a ‘three stage process’ based on (i) a thorough 

assessment of the situation followed by (ii) a dialogue with the Member State and the 

possibility of (iii) swift and concrete remedial actions, while ensuring equal treatment of all 

Member States. It will be triggered in case of a ‘systemic threat’ to the rule of law as broadly 

                                                 
734 Eva Maria Poptcheva, ‘Breach of EU Values by a Member State’ [2013] Library Briefing, Library of the 
European Parliament 4 
<http://www.europarl.europa.eu/RegData/bibliotheque/briefing/2013/130633/LDM_BRI(2013)130633
_REV2_EN.pdf>. 
735 Most recently, the European Parliament asked its ‘Conference of Presidents to assess the opportuneness 
of resorting to mechanisms foreseen by the Treaty, including Article 7(1) TEU, in case the replies from the 
Hungarian authorities appear not to comply with the requirements of Article 2 TEU.’ See European 
Parliament, Resolution of 3 July 2013 on the Situation of Fundamental Rights: Standards and Practices in 
Hungary 2012/2130(INI), para 87.  
736 Poptcheva 4–6. 
737 Commission, ‘A New EU Framework to Strengthen the Rule of Law’, Communication to the European 
Parliament and the Council, 11 March 2014, COM(2014) 158 Final. 
738 The Framework does however not interfere with the Commission’s competence to incept infringement 
procedures where appropriate. See for example, in parallel to the other non-judicial actions directed at 
Hungary, the recent judgments of the ECJ, finding that by lowering the retirement age of judges, prosecutors 
and notaries in an attempt to behead notably the constitutional court, Hungary had violated equal treatment 
legislation (European Court of Justice, Commission v Hungary, 6 November 2012, C-286/12, 
ECLI:EU:C:2012:687); or that by terminating the office of its Data Protection Supervisor prior to its term, 
Hungary had violated the principle of independence that this function entails (European Court of Justice, 
Commission v Hungary, 8 April 2014, C-288/12, ECLI:EU:C:2014:237). It is interesting to note that, 
although these two cases were considered emblematic of a generalized assault on the rule of law in Hungary, 
these two decisions only reason in terms of specific breaches of specific EU legislations and do not mention 
the rule of law. 
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defined above, which is lower than the threshold required to activate Art. 7 TEU. The first 

stage is that of the assessment, at the end of which the Commission will issue an opinion 

after having examined the situation, notably on the basis of information received from 

relevant bodies (e.g. EU Fundamental Rights Agency, Council of Europe). The Member 

State is invited to cooperate to the process, and may respond to the opinion. The second 

stage is that of the recommendation, if one is warranted following the assessment phase. 

The recommendation may include specific suggestions for reform. Finally, the third stage 

is that of the follow up to the recommendation. If the situation has not been satisfactorily 

addressed by the Member State according to the recommendation, the Commission may 

then turn to Art. 7 TEU. 

This Framework aims to design an appropriate response to authoritarian drifts in 

some Member States, between bland exhortations under Art. 2 TEU and potential 

overreaction under Art. 7 TEU, while ensuring a comprehensive assessment of the 

situation, beyond case-specific judicial review. It may be questioned whether this 

‘structured process of naming and shaming’ will really be of any added value739 and can, 

for instance, carry much more weight than, say, a resolution by the European Parliament, 

such as the one taken in respect of Hungary, which already contains a thorough assessment 

and lists very detailed recommendations.740 Additional concerns were voiced, notably the 

fact that the Framework is mainly reactive and does not include proactive monitoring of 

the rule of law situation of all Member States, or the fact that much of the process will be 

kept behind closed doors, despite publication of the reasoned opinion.741 Finally, there is 

no guarantee that a government determined to systematically undermine the rule of law 

                                                 
739 Jan-Werner Müller, ‘The Commission Gets the Point – but Not Necessarily the Instruments’ [2014] 
EUtopia Law Blog <http://eutopialaw.com/2014/03/17/the-commission-gets-the-point-but-not-
necessarily-the-instruments/>. 
740 See above n 735. 
741 Israël Butler, ‘EU Still Failing to Protect Fundamental Rights’ [2014] Open Society European Policy 
Institute <http://www.opensocietyfoundations.org/voices/eu-still-failing-protect-fundamental-rights>. 



Hachez – Normative benchmarks for a global rule of law  II.4.2 

 
 

219 
 

will buy into the Framework, engage in a bona fide dialogue with the Commission and act 

on its recommendations.742 We will soon have a chance to judge on these questions as the 

Framework was recently activated against Poland and the procedure is in the preliminary 

stages.743 

However, for the purposes of this thesis, this critique is not the most essential. 

What is more worrisome is the fact that the new Framework takes a mostly top-down and 

reactive approach to preserving the rule of law within Member States. Moreover, the 

definition of the rule of law used by the Framework is very thick and substantively loaded, 

and just as broad and little specific as the Copenhagen Criteria discussed above.744 A 

commentator wittily calls it in this respect ‘the EU’s rule of thumb Rule of Law’.745 There 

is therefore a risk that the EU’s so-called promotion and remedy policy will be met with 

rejection on the part of the Member States and citizens subject to it – as Poland’s indignant 

reaction to it is currently showing746 – not to mention the fact that the perception of double 

                                                 
742 Kochenov and Pech 532. 
743 European Commission, ‘Rule of Law in Poland: Commission Starts Dialogue’ 
<http://ec.europa.eu/news/2016/01/20160113_en.htm>. 
744 In full, the European Commission, ‘A New EU Framework to Strengthen the Rule of Law’, 
Communication to the European Parliament and the Council, 11 March 2014, COM(2014) 158 Final 4: 
‘Those principles include legality, which implies a transparent, accountable, democratic and pluralistic 
process for enacting laws; legal certainty; prohibition of arbitrariness of the executive powers; independent 
and impartial courts; effective judicial review including respect for fundamental rights; and equality before 
the law. Both the Court of Justice and the European Court of Human Rights confirmed that those principles 
are not purely formal and procedural requirements. They are the vehicle for ensuring compliance with and 
respect for democracy and human rights. The rule of law is therefore a constitutional principle with both 
formal and substantive components. This means that respect for the rule of law is intrinsically linked to 
respect for democracy and for fundamental rights: there can be no democracy and respect for fundamental 
rights without respect for the rule of law and vice versa. Fundamental rights are effective only if they are 
justiciable. Democracy is protected if the fundamental role of the judiciary, including constitutional courts, 
can ensure freedom of expression, freedom of assembly and respect of the rules governing the political and 
electoral process.’ 
745 Pierre Baussand, ‘The EU’s Rule of Thumb “Rule of Law”’ <http://www.socialplatform.org/news/the-
eus-rule-of-thumb-rule-of-law/>. 
746 See the much discussed cover of one of Poland’s leading political magazines, Wprost, immediately 
following the announcement of the activation of the rule of law procedure: 
<http://www.wprost.pl/tygodnik/?I=1719>.  
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standards is inevitable.747 Why, for instance, is the Framework triggered against Poland and 

not against Hungary?748  

As indicated above, in order to really promote the rule of law, the EU primarily 

needs to ensure support and engagement from the grassroots for a better legal system. This 

is why, for instance, it is important to strengthen the awareness and potential of citizens, 

but also local and regional authorities on the need for, and particular requirements of, legal 

system which strives toward legality, effectiveness and legitimacy. The fact that many, 

especially newer, Member States, are quite uncomfortable with the EU’s conception of the 

rule of law and the way it promotes it, unmistakably indicates that the EU’s efforts in 

promoting it are so far defeated. This does however not mean that the EU should simply 

sit there and watch while governments fire supreme court judges or harass journalists, all 

in the hope that citizens will be willing and able to debate about the ideal legal system. It 

is fundamental to be concrete about what the EU can do to ensure that its citizens are 

governed by legal systems which are at least trying to be the best they can be on counts of 

legality, effectiveness and legitimacy. But what can the EU do to at the same time stimulate 

and accompany the dialectical process and on the other hand not appear as preachy and 

patronizing? There is beyond doubt, as remarked by EU authorities themselves, a ‘rule of 

law backsliding’ in certain EU states, which not only manifests itself in formal malfunctions 

of legal systems, but also in the turn of several countries towards authoritarian ideologies 

which seek to restrict liberties and oppress minorities like the Roma.749 This unquestionably 

calls for action. But naming and shaming, powering through, and forcing rule of law 

dialogues on smug authoritarian governments is misguided. 

                                                 
747 Georgi Gotev, ‘Analyst: Commission Is Wrong to Hit at Poland over the Rule of Law’ 
<http://www.euractiv.com/section/central-europe/interview/analyst-commission-is-wrong-to-hit-at-
poland-over-the-rule-of-law/>. 
748 While the EU has launched a Framework procedure against Poland, it has rejected recently a citizen’s 
initiative to apply a similar treatment to Hungary. See Elisabeth van Rijckevorsel, ‘Initiative Citoyenne et 
“Dérapages Démocratiques” Dans l’Union Européenne’ [2016] Journal de droit européen 52. 
749 See Kochenov and Pech 514–515. 



Hachez – Normative benchmarks for a global rule of law  II.4.2 

 
 

221 
 

First of all, it is clear that the Commission should keep filing infringement actions 

against states which violate clearly identified standards, if only for the sake of legality and 

the protection of persons who rely on these standards and suffer from these violations. 

However, this strategy and the unilateral and inquisitive Commission procedure put 

forward in the Framework are, we argue, missing the point when it comes to redressing 

systemic regression patterns in rule of law compliance by Member States legal systems. 

Infringement procedures, even when successful, indeed only go so far as the case they 

concern, and even then might not allow to overturn the results of the challenged 

measures.750 Likewise, any kind of political recommendation which the Commission might 

make to a Member State which made a ‘conscious choice not to comply with EU values’751 is 

very likely to lead to nothing at all, or even to backfire completely. It is quite useful here 

to refer to the pioneering work of Ryan Goodman and Derek Jinks, who argue that soft 

processes such as acculturation are very important in the internalization of norms such as 

human rights or, we argue, the rule of law. On the contrary, when trying to encourage an 

actor to adopt and comply with a norm, excessive pressure or incentives (‘overjustification 

of a norm’) may negatively influence that actor’s sense of self-determination and lead to 

even firmer rejection.752 If this is certainly true in the government, this might also quite 

possibly spill over into the public opinion, as theoretically – in the EU at least – the 

government is the reflection of a political majority in the population. The Polish reaction 

to the recent triggering of the Framework by the Commission tends to corroborate this 

presumption.753 On the other hand, the Council’s proposal for a yearly dialogue of Member 

                                                 
750 Kochenov and Pech for instance note that the Hungarian supreme court judges which the court found 
had been unduly dismissed were never reinstated even after an infringement was found. See CASE and Ibid 
519–520. 
751 Ibid 532. Emphasis in original. 
752 Ryan Goodman and Derek Jinks, Socializing States : Promoting Human Rights through International Law (Oxford 
University Press 2013) 177–178. 
753 See above n. 746. 
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States on the rule of law is rightly dismissed754 as a disingenuous attempt to pre-empt the 

Commission’s more affirmative Framework. Such extreme open-endedness is also too 

bland to provide any incentive for change.755 

On the faith of on our notion of the rule of law as induced by a dialectical process 

engaging the legal system, we would however be wrong to altogether discard soft 

approaches to rule of law promotion, more in particular those resting on mechanisms of 

acculturation, which describe the behavior of an actor – in this case compliance with rule 

of law values – induced by its desire to foster its relationship with other actors. Using 

acculturation as a means to encourage a state to internalize certain norms would therefore, 

in our case, not depend on the authority of the Commission, but on the social pressures 

and incentives which a Member State would receive from its peers. Success of course 

depends on the extent to which the Member State in question identifies as part of that 

group, and on its desire to stay a member of that group.756 Although the research of 

Goodman and Jinks was conducted in the field of human rights, we feel that it has merits 

as well for rule of law types of norms, so that a dialogue-based mechanism which would 

emphasize the group dynamics entailed by a rule of law backsliding and the potential 

negative effects on the Member State and the rest of the Union may therefore be useful 

under certain conditions, which notably pertain to the precision of expectations and 

obligations. It has been argued that promoting values in the light of very precise 

obligations, while it had the advantage of objectivizing compliance and making sanctions 

fairer, also focused on the differences between the social group and the target actor. The 

inducement of a gap between the social group and the target actor which would be too 

                                                 
754 Council of the European Union, Conclusions of the Council of the European Union and the Member 
States Meeting within the Council on Ensuring Respect for the Rule of Law General Affairs Council Meeting 
Brussels, 16 December 2014 
<http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/EN/genaff/146323.pdf>. 
755 Kochenov and Pech 533–535. 
756 Goodman and Jinks, Socializing States : Promoting Human Rights through International Law 26. 



Hachez – Normative benchmarks for a global rule of law  II.4.2 

 
 

223 
 

wide, and the systematic depiction of the target actor as an outcast, might discourage it to 

try being part of the group any longer.757 

A second condition for the success of an acculturation strategy has to do with the 

fact that acculturation is not a very dynamic process. It is arguably a stabilizing movement 

which discourages outliers at both ends: those who are below the norms, and those who 

want to exceed them. This is what Goodman and Jinks call the ‘race to the middle’.758 

Therefore, productive acculturation requires that the ‘conversation’, so to speak, be framed 

and spurred by a mutually agreed forward-looking type of agenda valuing incremental 

progress, and to some extent measureable in the light of very specific criteria quantified by 

indicators and verified by independent institutions such as the EU’s Fundamental Rights 

Agency.759 This type of method would arguably be much more readily consented to, though 

it would be less spectacular, than the public launch of a confidential dialogue regarding a 

vague but bombastically worded ‘values’, as is now the case of the Commission’s 

Framework. 

Goodman and Jinks have also examined in this regard the question whether 

acculturation would lead to ‘incomplete internalization’, that is, the fact that a State would 

undertake commitments without fully buying into their underlying rationale solely for the 

purpose of ‘fitting in’.760 They argue that, however shallow the commitments might be, 

they will have a signaling effect and be interpreted as an opportunity and encouragement 

for real agents of change outside the government, and notably civil society.761 Arguably, 

this would create very favorable conditions for triggering a dialectical process which would 

be taking place in countries at risk on the very issue of the rule of law. From that point of 

                                                 
757 Ibid 119. 
758 Ibid 188. 
759 As suggested by Kochenov and Pech 537–538. 
760 Ryan Goodman and Derek Jinks, ‘Incomplete Internalization and Compliance with Human Rights Law’ 
(2008) 19 European Journal of International Law 725. 
761 Ibid 734–743. 
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view, it has been argued elsewhere that local and regional authorities, given their proximity 

to citizens and more direct connection to them, were crucial knots in the dialectical 

process, and should in that respect be empowered.762 

II.4.2.4 Promoting the rule of law abroad 

As indicated above, Art. 21 TEU makes the rule of law a guide and strategic priority of EU 

external relations,763 which is part of its self-portrayal as a ‘normative power’ which, as Ian 

Manners so aptly put, menaces to be a contradiction in terms.764 It was remarked in this 

regard that in the main EU foreign policy competence, the Common Foreign and Security 

Policy (CFSP), the ordinary Union method founded on legalization of EU Member States 

relations does not apply, so that the CFSP is a largely inter-governmental policy and 

escapes ECJ jurisdiction, the reason being that this would come at a disadvantage to 

Member States since other states would not be placed under such constraints in the 

conduct of their international relations.765 The CFSP is for that reason sometimes pictured 

as an island of high politics in a sea of rule of law,766 but some authors have recently 

perceived a noticeable evolution towards ‘legalization’ of the CFSP, particularly as 

sanctions are becoming one of the main tools of that policy. Use of sanctions and 

restrictive measures indeed places emphasis on issues such as due process, access to justice, 

respect for fundamental rights and legal certainty, which are typically associated with the 

                                                 
762 Axel Marx and others, ‘Localizing Fundamental Rights in the European Union: What Is the Role of Local 
and Regional Authorities, and How to Strengthen It?’ (2015) 7 Journal of Human Rights Practice 246.  
763 Matthieu Burnay, Kolja Raube and Jan Wouters, ‘By Way of Introduction: The Rule of Law as a Strategic 
Priority for EU External Action-Conceptualization and Implementation of EU Law and Policies’ (2016) 14 
Asia Europe Journal 1. 
764 See European Commission, ‘Relations with Third Countries’ <http://ec.europa.eu/justice/international-
relations/index_en.htm>; Ian Manners, ‘Normative Power Europe: A Contradiction in Terms?’ (2002) 40 
JCMS: Journal of Common Market Studies 235. 
765 De Baere, ‘European Integration and the Rule of Law in Foreign Policy’ 381. 
766 Arguably, many scholars remain doubtful of the relevance and desirability of the rule of law for 
international relations, given the stakes involved and the need to react flexibly to diverse situations. See Martti 
Koskenniemi, ‘The Politics of International Law’ (1990) 1 European Journal of International Law 4. 
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rule of law and need to be formalized in a legal framework.767 The incomplete legalization 

of EU foreign policy does in any event not prevent it from being a staunch promoter of 

the rule of law in foreign countries through its CFSP. In the following paragraphs, we will 

briefly review the EU’s approach to external rule of law promotion, and evaluate how it 

fares in respect of the rule of law conception proposed in this thesis. 

When embarking on an investigation of EU external rule of law promotion, one 

thing immediately strikes: whereas EU external relations are a very fertile field of research, 

and whereas studies abound on the EU as a human rights or democracy promoter, research 

on the EU as an external rule of law promoter is much scarcer. Except in the field of 

enlargement, which as shown above is located midway between internal and external 

policies, the EU does seem to rely on a flexible idea of what is entailed by the 

commandment of Art. 21 TEU to let the rule of law ‘guide’ its external relations. In this 

regard, Laurent Pech argues that ‘the EU has traditionally not shown any serious interest 

in the issue of defining, measuring and monitoring the rule of law, which, in turn, has led 

or rather enabled the EU to implement unconvincing or undemanding policies and à la 

carte monitoring of third countries.’768  

In response to the perceived issue of definition, Olga Burlyuk argues that the EU 

took a determinate path to leave the rule of law an open notion, given the conceptual 

contestation around the rule of law, but also the fundamentally political character of the 

EU’s external relations.769 Burlyuk argues that such understanding revolves ‘around a 

certain overall impression and atmosphere in a state, a feeling of justice and law serving its 

social purpose.’770 This somewhat resonates with the understanding of the rule of law 

                                                 
767 Paul James Cardwell, ‘The Legalisation of European Union Foreign Policy and the Use of Sanctions’ 
(2015) 17 Cambridge Yearbook of European Legal Studies 287. 
768 Pech, ‘The EU as a Global Rule of Law Promoter: The Consistency and Effectiveness Challenges’ 8. 
769 Olga Burlyuk, ‘Variation in EU External Policies as a Virtue: EU Rule of Law Promotion in the 
Neighbourhood’ (2015) 53 JCMS: Journal of Common Market Studies 509, 512. 
770 Olga Burlyuk, ‘An Ambitious Failure: Conceptualising the EU Approach to Rule of Law Promotion (in 
Ukraine)’ (2014) 6 Hague Journal on the Rule of Law 26, 32. 
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which this thesis adopts, one based on a legal system relying not only on legalistic validity 

criteria, but also on social ones dependent among others on perceptions of justice. Yet, the 

EU’s approach to the rule of law is not entirely open-ended, and relies on an international 

consensus concerning the ‘core’ of the notion,771 which was delineated to a large extent by 

other international organizations like the United Nations, the Council of Europe, the 

OSCE, or the World Bank.772 Such core, according to the Council of Europe’s Venice 

Commission, encompasses the following elements (see also above, section II.1.3.2.1): 

(a) legality, including a transparent, accountable and democratic process for 
enacting law; 
(b) legal certainty; 
(c) prohibition of arbitrariness; 
(d) access to justice before independent and impartial courts, including judicial 
review of administrative acts; 
(e) respect for human rights; 
(f) non-discrimination and equality before the law.773 

This consensus resembles the types of ‘laundry lists’ evoked above,774 and is characterized 

by an approach which resolutely marries formal, institutional and substantive elements.775 

Yet, it is argued that the EU would not mean for the ‘laundry list’ to be applied in a strict 

and systematic manner. Rather, ‘[i]t is against this core meaning of the rule of law that the 

concept is then substantiated with institutional attributes and reform steps for a country 

and policy area at hand. […] The end product of such an EU approach is context-sensitive 

rule of law conceptions.’776 

                                                 
771 Burlyuk, ‘Variation in EU External Policies as a Virtue: EU Rule of Law Promotion in the 
Neighbourhood’ 510. 
772 Pech, ‘Promoting the Rule of Law Abroad: On the EU’s Limited Contribution to the Shaping of an 
International Understanding of the Rule of Law.’ 
773 See above, n 169: European Commission for Democracy through Law (Venice Commission) 10; Pech, 
‘Promoting the Rule of Law Abroad: On the EU’s Limited Contribution to the Shaping of an International 
Understanding of the Rule of Law’ 115. 
774 And indeed, see the ‘checklist’ which accompanies this ‘consensus’, European Commission for 
Democracy through Law (Venice Commission) 15–16. 
775 See European Commission, ‘A New EU Framework to Strengthen the Rule of Law’, Communication to 
the European Parliament and the Council, 11 March 2014, COM(2014) 158 Final, 4. 
776 Burlyuk, ‘Variation in EU External Policies as a Virtue: EU Rule of Law Promotion in the 
Neighbourhood’ 513. 
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This approach to rule of law promotion is promising in its recognition that 

concrete instantiations of the rule of law are relative to their social environment. However, 

there is quite a fine line between ‘context sensitivity’ and the oft-heard critique of 

‘incoherence’ or ‘double standards’ which can make the EU’s policy seem very unfair. For 

instance, the EU inserted so-called ‘essential elements’ clauses in most of its EU 

international agreements since 1995.777 Although these clauses are often designated under 

the shorthand ‘human rights clauses’, they do not only establish human rights as essential 

elements of the contractual relationship of the EU with the corresponding country, but 

often also the rule of law.778 A major criticism of these clauses is precisely double 

standards:779 although present in many agreements with a wide variety of countries, 

essential elements clauses have only been activated against African, Caribbean and Pacific 

(ACP) countries, notably for perceived failures in ensuring respect for the rule of law.780 

Even though admittedly any rule of law promotion policy must be context-sensitive, such 

an implementation record is leading to the criticism that the EU’s external promotion of 

the rule of law is ‘impressionistic.’781 Therefore, without denying the need for flexibility, 

one more notch of systematicity would seem to be required, and Laurent Pech proposes 

an elaborate agenda in this regard, namely the publication of a ‘guidance note’ on the EU’s 

understanding of the rule of law in external relations (not a definition per se, but close); 

                                                 
777 European Commission, ‘European Commission, Communication on the Inclusion of Respect for 
Democratic Principles and Human Rights in Agreements between the Community and Third Countries’, 
Brussels 23 May 1995, COM(95)216 Final. 
778 Mention of the rule of law in the EU international agreements currently in force has been found in 11 
cases. See Laura Beke and others, ‘Report on the Integration of Human Rights in EU Development and 
Trade Policies’ (2014) Annex II, pp. 181 ff <http://www.fp7-frame.eu/wp-content/materiale/reports/07-
Deliverable-9.1.pdf>. However, only the Cotonou Agreement (Art. 9, para. 2) contains a ‘definition’ of the 
rule of law, which goes as follows: ‘The structure of government and the prerogatives of the different powers 
shall be founded on rule of law, which shall entail in particular effective and accessible means of legal redress, 
an independent legal system guaranteeing equality before the law and an executive that is fully subject to the 
law.’ See Partnership Agreement between the Members of the African, Caribbean and Pacific Group Of 
States of the One Part, and the European Community and Its Member States of the Other Part, Signed in 
Cotonou, 22 June 2000. 
779 Pech, ‘The EU as a Global Rule of Law Promoter: The Consistency and Effectiveness Challenges’ 15. 
780 Nicolas Hachez, ‘“Essential Elements” Clauses in EU Trade Agreements: Making Trade Work in a Way 

That Helps Human Rights ?’ (2015) 53 Cuadernos Europeos de Deusto 81, 100. 
781 Pech, ‘The EU as a Global Rule of Law Promoter: The Consistency and Effectiveness Challenges’ 8. 
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the benchmarking of this guidance note on indicators and indexes; the issuance of a rule 

of law ‘checklist’ of requirements which EU partner countries should commit to; and the 

handling of rule of law issues (internal and external) to a specialized agency (which could 

be the current FRA with an extended mandate).782 In light of the above considerations, we 

argue that these proposals are welcome as way to make the EU a more genuine normative 

power promoting the rule of law, and that they should be endorsed by the EU as a basis 

to foster a commitment to connectedness in third countries, and to stimulate and frame 

the dialectical process at play in the partner country.783 The EU should however have the 

honesty to recognize that these proposals reflect its own Member States’ experience of the 

rule of law, and that such experience is not necessarily fully transposable in a different 

context. 

Understood in isolation from the dialectical process, these proposals might 

encounter the difficulties described above in relation to the rule of law ‘laundry lists’. A 

                                                 
782 See generally Pech, ‘The EU as a Global Rule of Law Promoter: The Consistency and Effectiveness 
Challenges.’ 
783 In this regard, the approach to rule of law promotion through the framework of ‘structural foreign policy’ 
advocated by Stephan Keukeleire is interesting, as it is ‘refers to the process of dialogue and negotiation by 
which actors in the international system seek to influence or shape sustainable external political, legal, 
economic, social and security structures at different relevant levels in a given geographic space (from the 
level of the individual and society, to the state, regional and global level). […] Structures entail both general 
organizing principles and rules of the game (such as ‘capitalism’, ‘democracy’, ‘rule of law’ or ‘peaceful 
resolution of conflicts’) and the operationalization of these principles through a complex constellation of 
institutions, laws and habits, etc. The purpose of structural diplomacy is to change or strengthen these 
specific constellations of rules of the game, institutions, laws and habits in a country or, more far-reaching 
and ambitious, to promote the adoption of new organizing principles (such as ‘democracy’ in the case of a 
non-democratic country) and the subsequent operationalization of these principles.) See Stephan Keukeleire, 
Robin Thiers and Arnout Justaert, ‘Reappraising Diplomacy: Structural Diplomacy and the Case of the 
European Union’ (2009) 4 The Hague Journal of Diplomacy 143, 146. (References omitted). Structural 
diplomacy applied to rule of law promotion therefore entails to seek to have an impact on the structural 
aspects of the legal system, and not on peripheral or symptomatic features. This of course require to have 
precise knowledge of the features and determinants of the legal system in the country at hand, and to think 
outside the box regarding the selection of actors to mobilize, as dealing only with the government and 
established civil society organizations may perpetuate existing ‘informal patron-client structures’ which 
underpin the way the legal system operates. An interesting case-study of EU ‘micro-policies’ in Lebanon has 
evidenced that these ‘run the risk of reinforcing status quo rigid and unsustainable rule-of-law structures, 
instead of sustainably shaping them, thereby indirectly complying with the rules of the Lebanese sectarian 
game.’ See Tressia Hobeika, ‘EU Micro-Rule-of-Law Policies in Lebanon: Abiding by the Rules of the 
Sectarian Game?’ in Raphaël Metais, Charles Thépaut and Stephan Keukeleire (eds), The European Union’s 

Rule of Law Promotion in its Neighbourhood : A Structural Foreign Policy Analysis (EU Diplomacy Paper 04/2013, 
College of Europe 2013) 49 <https://www.coleurope.eu/system/files_force/research-
paper/edp_4_2013_metais_thepaut_keukeleire1.pdf?download=1>. 
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general guidance note may not be able to move past the fact that thin and thick definitions 

or approaches struggle to act as an effective curtailments to the rule of law (see above, 

section II.1.3). Thin approaches may be complied with by wicked governments, and thick 

approaches may be viewed as paternalistic, even oppressive themselves, and be resisted for 

that reason.784 Likewise, a general ‘checklist’ may seem arbitrary if it is meant as ‘take it or 

leave it’.785 Indicators are widely believed now to be very useful instruments of policy, but 

the current examples of rule of law indicators are still too immature and methodologically 

imperfect to be relied upon.786 Indicators therefore need to be complemented by case-by-

case agreements on what particular elements should be measured and how.787 Finally, in 

terms of monitoring, the idea of having one independent agency in charge of overseeing 

the achievement of EU values both internally and externally is an absolute necessity, if only 

to prevent misappropriations of the rule of law ideal for political reasons, as illustrated for 

example within the EU by the current tug of war between the Commission and the Council 

on how to address rule of law issues in Member States.788 One should however be wary 

that such ‘independence’ would translate into isolation from the dialectical processes which 

should be at the root of the definition of what the rule of law ideal means in particular 

contexts, and what concrete objectives to set to achieve it. Far too often indeed,  

[rule of law promotion] projects are uniformly presented as being for the benefit 
of recipient countries and their people, they are often not by or of recipient countries 
and their people. Lurking in the background of the law and development enterprise 
is the fact that many of these legal initiatives are not consensual, but are imposed 
in the form of conditions that must be met by recipient countries to secure loans 
from international funding institutions or that are pressed by outsider activist 
NGOs that claim to speak for the people. Rule of law initiatives are dominated by 

                                                 
784 For this reason, inclusion of the ‘essential elements clause’ has proven an obstacle to the conclusion of 
several international agreement, e.g. with countries such as India and Australia. See Hachez, ‘“Essential 

Elements” Clauses in EU Trade Agreements: Making Trade Work in a Way That Helps Human Rights ?’ 95. 
785 Which Pech acknowledges by proposing country-specific adjustments. See Pech, ‘The EU as a Global 
Rule of Law Promoter: The Consistency and Effectiveness Challenges’ 20. 
786 See Tom Ginsburg, ‘Pitfalls of Measuring the Rule of Law’ (2011) 3 Hague Journal on the Rule of Law 
269; AnnJanette Rosga and Margaret Satterthwaite, ‘The Trust in Indicators: Measuring Human Rights’ 
(2012) 27 Berkeley Journal of International Law 253. 
787 Pech, ‘The EU as a Global Rule of Law Promoter: The Consistency and Effectiveness Challenges’ 16–
18. 
788 Ibid 16. 
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the agendas and ideological views (including modernization assumptions) of the 
promoters on the delivery side — whether transnational corporations or investors 
seeking legal protections, or selfless advocates of human rights — more than they 
are about finding concrete ways to serve the pressing needs of the receiving 
populace.789 

We would therefore argue that issues of definition, objective-setting, monitoring 

and verification should be located primarily within the third country itself, and that the EU 

should show restraint and abandon any policy by which it would place itself in the position 

of dictating anything in terms of concrete rule of law reforms,790 even as quid pro quo for 

economic benefits.791 It is crucial that the liberating force of rule of law promotion is not 

offset by oppressive motives which would be hidden behind it. More in particular, Brian 

Tamanaha has shown that rule of law promotion efforts were too often, under the guise 

of legal reform, in fact meant to pursue the agendas of donors, in particular the desire to 

turn developing countries into functioning capitalist economies.792 On the part of the EU 

and other Western promoters of the rule of law, there seems to be little question that the 

                                                 
789 Brian Z Tamanaha, ‘The Primacy of Society and the Failures of Law and Development’ (2011) 356 Cornell 
International Law Journal 209, 244–245, emphasis in original, footnotes omitted. 
790 Kalypso Nicolaidis and Rachel Kleinfeld, ‘Rethinking Europe’s « Rule of Law » and Enlargement Agenda’ 
39–54, stating that a humble approach to rule of law promotion by the EU should be based on the following 
elements, which remarkably match our own approach: Contestability; Diversity; Autonomy; Definitions-as-
Frames; Definitions-as-aspirations. 
791 It is argued that, outside the ambit of enlargement, the EU has too little to offer to really be in a position 
to impose anything on its partners. See Burlyuk, ‘An Ambitious Failure: Conceptualising the EU Approach 
to Rule of Law Promotion (in Ukraine)’ 31. We would argue to the contrary that, through conditionality, the 
EU makes much use of its economic weight to place very precise rule of law demands on its partners, such 
as in the GSP+ scheme, by which a range of developing countries may obtain particular trade benefits in 
exchange for the ratification and effective implementation of 27 international conventions on human rights, 
environmental protection and ‘good governance’. While for the sake of international legality it is probably a 
good thing to induce countries to live up to their commitments, the method has been questioned, and 
notably, GSP sanctions have proven largely ineffective and have been contested on numerous grounds. See 
Laura Beke and Nicolas Hachez, ‘The EU GSP: A Preference for Human Rights and Good Governance? 
The Case of Myanmar’ in Jan Wouters and others (eds), Global Governance Through Trade: EU Policies and 
Approaches (Edward Elgar 2015). 
792 Tamanaha, ‘The Primacy of Society and the Failures of Law and Development’ 241. Burnay, Hivonnet 
and Raube also indicate that the EU’s efforts to promote the rule of law in China are spurred by the fact that 
the EU has an obvious interest in helping the [People’s Republic of China] promote legal certainty and 
stability in the context of the negotiations of the bilateral Investment Agreement and more widely because 
China’s instability would create further turmoil in the region. See Burnay, Raube and Wouters 105. 
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rule of law means some sort of liberal-democratic space à la EU, whereas it is quite clear 

that, to many countries, this supposed isomorphism is far from being evident.793 

This is not to deny that the EU is fully entitled to promote its values and thereby 

to only wish to engage into sustained relations with third countries which aim to achieve 

the rule of law ideal, and as a result to encourage rule of law reform in these third countries. 

However, EU policies to that effect must focus on enabling the dialectical process and the 

structural coupling with the legal system in the third country considered, rather than 

advocate a legal-institutional blueprint drawn up on the executive floor. It has been shown 

by research in the field that the EU was rather inclined towards such a deferential approach, 

with all rule of law promotion documents and commitments being ‘indicative’, and ends-

oriented rather than means-oriented.794 All that the EU would be entitled to demand is 

therefore the putting in place of an inclusive and open dialectical process leading to a 

genuine search for the rule of law ideal by the legal system. Policy documents such as 

guidance notes, checklists, or indicators must be clearly based on the premise that they are 

there as means to frame and inspire the dialectical process. Therefore, on that basis, rule 

of law promotion can only be operationalized in soft and country-specific terms. We saw 

above that the EU was already in a way acting based on this assumption, yet is it far from 

clear that currently any reform advocated by the EU is the result of a consensus engaging 

the local stakeholders and emerging from genuine grassroots consultation,795 which would 

                                                 
793 See for instance an effort at contrasting US, French, and Asian conceptions of the rule of law: Randall 
Peerenboom (ed), Asian Discourses of Rule of Law: Theories and Implementation of Rule of Law in Twelve Asian 
Countries, France, and the U.S. (Routledge 2004). See also Matthieu Burnay, Joëlle Hivonnet and Kolja Raube, 
‘Bridging the EU-China’s Gap on the Rule of Law?’ (2016) 14 Asia Europe Journal 95, 96: contrasting EU 
and Chinese conceptions of the rule of law and characterizing them as ‘unbridgeable’, and identifying in this 
context, conditions for successful rule of law promotion in China by the EU. 
794 Burlyuk, ‘An Ambitious Failure: Conceptualising the EU Approach to Rule of Law Promotion (in 
Ukraine)’ 38. 
795 Although see Burlyuk, ‘Variation in EU External Policies as a Virtue: EU Rule of Law Promotion in the 
Neighbourhood’ 517:‘Stakeholders from the partner state are involved in EU policy formulation also for 
practical reasons: they possess expertise on domestic institutional context and rule of law reform agenda, 
which is necessary for a contextual substantiation of the rule of law and which the EU and its officials lack. 
Input from partner state’s stakeholders is valuable particularly in positive agenda-setting and identifying 
potential objects of reform and areas of co-operation, or ‘what needs to be done’. As for negative agenda 
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then be monitored by the EU with the agreement and following methods and benchmarks 

agreed with the same stakeholders. For example, the EU is now seeking to establish a rule 

of law dialogue with China, acknowledging the conceptual differences in approaches to the 

rule of law between the two parties (and in this respect euphemistically proposed to call it 

‘legal affairs’ dialogue).796 It is still unknown what shape this dialogue will take, but scholars 

have emphasized that it should not only be conducted at high-level political level, but also 

at a people-to-people level, so as to ensure grassroots involvement in rule of law 

promotion, and the sharing of ideals and practical solutions.797 This feature of EU rule of 

law promotion program must indeed be kept under close scrutiny: as Nicolaidis and 

Kleinfeld emphasize, ‘even when EU assessment simply consists in noting and/or 

empowering national reformers, these tend to be found within the State apparatus.’798  

This call for not only a context-sensitive, but also for a bottom-up799 and 

empowering approach to rule of law promotion, might admittedly not reassure those who 

advocate coherence across the board in EU external policy. This approach to rule of law 

promotion is very relative and flexible, and might for example raise the question of what 

the EU should do with a country whose proposed legal reforms do not include or go 

against fundamental rights guarantees. First of all, nothing would oblige the EU to endorse 

it and continue relations with the said country. Second, the EU might in that instance 

question whether the envisaged reforms are likely to lead in practice to the rule of law ideal 

in respect to its legality component, given that a significant core of human rights standards 

is universally binding on the international community, but also whether the reforms so 

                                                 
setting, evaluation and monitoring reports by other international and domestic actors are a valuable source 
of information for the EU. 
796 Burnay, Hivonnet and Raube 101–103. 
797 Ibid 105. 
798 Nicolaidis and Kleinfeld, ‘Rethinking Europe’s « Rule of Law » and Enlargement Agenda’ 19. 
799 See Marc Hertogh’s conception of the ‘living rule of law’ which envisages the rule of law in an empirical 
manner, based on how social orders define the rule of law in reference to their perceptions as to the ideal 
legal system. Hertogh 7. 
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defined are the genuine reflection of citizens’ deliberations on the ideal legal system they 

aspire to. Rejection of fundamental rights and cultural relativism, as the EU often puts it, 

is generally the discourse of the strong, and one never hears disenfranchised communities 

claim that fundamental rights are – for instance – a neo-imperialist concept.800 Needless to 

say, much more thought must be put into operationalizing this approach to rule of law 

promotion which relies mostly on fostering dialectical processes and helping to couple 

their outcomes with the legal system. The bottom line, however, is that the EU is neither 

qualified nor entitled to impose any concrete agenda or strong arm any third country into 

accepting its own particular view of the rule of law.  

II.4.2.5 Conclusion 

The above considerations on EU rule of law promotion within itself, in its (future) Member 

States, and abroad show one thing: promoting the rule of law as mandatory content (be it 

content of a formal or of a substantive nature) might disappoint everyone in the process: 

it will expose the necessarily rule of law-imperfect stipulator to its own contradictions, and 

will incense reform takers wary of being patronized. As exposed above, the rule of law is 

an open-ended, bottom up and dialectical notion, and all that can be promoted is the 

empowerment of the grassroots and the material conditions for the dialectical process to 

emerge and generate agreement on how to create a legal system which yields legality, 

effectiveness and legitimacy. Active promotion by way of definitions, checklists, indicators 

and monitoring is useful if it aims at providing, in the manner of a helping hand, an 

agreeable framework for the dialectical process. 

                                                 
800 As EU Special Representative for Human Rights, Stavros Lambrinidis, puts it: ‘Human rights is the 
universal language of the powerless against the cultural relativism of the powerful’. See Stavros Lambrinidis, 
‘Why EU Human Rights Diplomacy Matters’, Conference given at the Woodrow Wilson Center, Washington 
D.C., 27 February 2014 <http://publicinternationallawandpolicygroup.org/wp-
content/uploads/2014/02/PILPG-Event-Review-Why-European-Union-Human-Rights-Diplomacy-
Matters-An-EU-Rendez-Vous-Event.pdf>. 
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III. PROMOTING THE RULE OF LAW IN GLOBAL GOVERNANCE: A 

BENCHMARKS APPROACH 
Part II of this thesis has focused on ‘the rule of law as an ideal’ from a theoretical point of 

view. It defined the rule of law ideal as the absence of oppression in a social order because 

it is governed by a legal system. Chapter II.1 showed that the rule of law ideal was unlikely 

to be achieved systematically through policies which were based on definite lists of formal 

and substantive qualities for legal rules. Chapter II.2 argued that systematically achieving 

the rule of law ideal was dependent on whether or not the legal system was able to achieve 

authority (i.e. willful deference to legal rules) in the subjects’ experience. That chapter 

further showed that authority was dependent on the legal system’s validity criteria. In that 

connection, the dominant theories of legal validity – jusnaturalism, realism and positivism 

– were argued to be unsuitable to the systematic achievement of authority by legal systems. 

Chapter II.3 argued that a proper conception of validity had to comprise legalistic elements 

as well as social elements, and that validity in this light was composed of three 

‘benchmarks’: legality, effectiveness and legitimacy. The different modalities, challenges 

and opportunities related to each benchmark and to their interactions were discussed. 

Chapter II.4 argued in theory that operationalizing tridimensional validity in legal system 

required to foster and maintain a ‘dialectical process’ in the social order about the legal 

system and whether it is viewed as yielding rules which comply with the legality, 

effectiveness and legitimacy criterion. ‘Connectedness’ must also be ensured between the 

dialectical process and the legal system so as to allow the required adjustments to take place 

as required. As an illustration, the same chapter discussed the EU’s rule of law promotion 

policies in light of these requirements and evidenced a number of shortcomings. 

 In Part III, this thesis leaves the predominant focus of the preceding part, namely 

that of the well-established legal systems such as those at play in Western Nation-States or 

in the EU, and seeks to examine whether the rule of law ideal conceptualized as a function 
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of the achievement of the three benchmarks can also be relevant for a critique of less-well 

established rule-orders such as international law and global governance. Chapter III.1 

briefly examines this choice by arguing that the global level is an increasingly crucial source 

of norms for every individual, which therefore warrants a rule of law critique. Chapter III.2 

will conduct a rapid survey of current approaches to rule of law promotion at international 

level, and conclude that the flexible benchmarks approach developed in this thesis is more 

promising than the frameworks applied so far. Chapter III.3 argues that a comprehensive 

and ambitious achievement of the rule of law ideal at the global level requires to look 

beyond public international law and importantly to consider private forms of global 

governance as important sources of claims to authority warranting a rule of law analysis. 

Chapter III.4 then attempts to operationalize the rule of law ideal through an analysis of 

the legality, effectiveness and legitimacy benchmarks in relation to global private standards, 

with a particular focus on standards of corporate social responsibility (CSR) and food 

safety. Chapter III.5 draws conclusions on the potential of the benchmarks approach to 

the rule of law as an instrument for the promotion of the rule of law in a global governance 

context.

III.1 The increasing relevance of global governance801 

So far, most of our reflections have concerned the rule of law in two types of contexts: the 

Nation-State, or the EU, which has a legal system in many respects comparable, in terms 

of complexity and rule of law guarantees, to that of States. Admittedly, the Nation-State 

offers the best study context for the rule of law, with a long history of institution-making 

and positivized law-adoption, implementation and enforcement processes. The visibility 

of all the mechanics of legal systems in Nation-States more readily enables a rule of law-

                                                 
801 Some of the reflections presented in this chapter have already appeared in Nicolas Hachez, ‘What 
Elements of the Rule of Law Can Be Put to Use at International Level?’ (2015) 2013 Revue belge de droit 
international 307. 
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oriented critique. Such tendency to examine the rule of law in a national context is also 

natural as domestic legal systems are probably still those which most obviously impact 

people’s lives (perhaps with the exception of the EU legal system), and which as a result 

have the best chance of being visibly arbitrary or oppressive. However, our understanding 

of the law has changed considerably in the last decades. Globalization – understood as ‘the 

compression of the world into a single place [which] has increasingly made global the frame 

of reference for human thought and action’802 – has dramatically re-scaled the way in which 

society defines itself and is regulated. Phenomena underlying globalization connect us 

instantly with the rest of the world, drive the development of powerful global actors, create 

challenges of a global scope, and therefore necessitate the emergence of new types of global 

rules. One of the side-effects of this phenomenon is that, as a great number of issues and 

actors have reached a global dimension, an ever growing body of international and 

transnational norms, subsumed under the term ‘global governance’,803 is emerging that 

stems from a wide variety of sources, ranging from public international legal instruments 

agreed by States and international organizations to private standards adopted by non-State 

actors. Domestic legal orders are increasingly influenced by such norms, even though they 

do not necessarily square with the model of legal system long established in such domestic 

settings. Many of these global rules are however often not regarded as true constraints on 

powerful global actors (State or non-State), but rather as instruments of their power.804 

This has given rise to a widely shared perception that, in the transnational arena 

surrounding domestic societies, the rule of the powerful is much more prevalent than the 

rule of law. The concerns about the growing power of multinationals and the various 

                                                 
802 Manfred Steger, Globalization: A Very Short Introduction (3rd edn, Oxford University Press 2013) 15. 
803 See Commission on Global Governance, ‘Our Global Neighborhood -- Chapter 1: A New World’ 
<http://www.gdrc.org/u-gov/global-neighbourhood/chap1.htm>. 
804 See e.g. Serge Sur, ‘L’État Entre L'éclatement et La Mondialisation’ [1997] Revue belge de droit 
international 5, 16: ‘pour les Etats-Unis, le droit international est largement perçu comme une projection 
extérieure du droit national. Le droit national se place au sommet, voir au-dessus de la pyramide des mesures 
internationales. Le Rule of Law […] signifie application territoriale par tous les moyens de la loi américaine.’ 
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attempts at conceiving instruments of corporate social responsibility applicable on a trans-

border basis illustrate this. 

In light of the foregoing, there seems to be a growing awareness that the rule of law 

may be threatened by an invasion of international and transnational norms and by 

unchecked powerful global actors. An example of the unease with which domestic legal 

orders cope with this phenomenon can be found in the tergiversations of the EU courts 

in the Kadi case, by which the ECJ has sought to ‘insulate’ the EU legal system from 

international legal rules which did not comply with its constitutional tradition805 (see above, 

section II.3.2.2). The increasing interconnectedness between domestic and international 

social and legal orders has led André Nollkaemper to argue that reflections about the rule 

of law at home could no longer be disconnected from, and heavily depended on, reflections 

about the possible existence and features of the rule of law at the international level.806.

                                                 
805 Koen Lenaerts, ‘The Court of Justice as the Guarantor of the Rule of Law within the European Union’ 
in Geert De Baere and Jan Wouters (eds), The contribution of international and supranational courts to the rule of law 
(Edward Elgar Publishing 2015) 248: ‘when EU fundamental rights are at stake, the incorporation of 
international law into EU law is not automatic. In order for international law to become “the law of the 
land”, it must pass muster under the Charter.’ 
806 André Nollkaemper, ‘The Internationalized Rule of Law’ (2009) 1 Hague Journal on the Rule of Law 74. 
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III.2 Current approaches to internationalizing the rule of law ideal 

The ideal of the rule of law is now a trending topic also in relation to the global level, and 

many scholars are interested in studying whether the rule of law may be said to exist 

internationally, or at least in inquiring what the conditions would be for its emergence at 

this level. Inter-national relations have for centuries been a relatively lawless territory, in 

which disputes were ultimately solved by armies, not judges, and decided by power 

contests, not according to law. Since the late 19th and early 20th centuries, the advent of 

modern international law – with the ban on unilateral recourse to force to be regarded as 

a moment of epiphany – and of international institutions like the United Nations have 

contributed to the emergence of a legal system in its own right, which now claims to govern 

the relations between States.807 Its ethos and successes may have brought peace and 

prevented oppression in ways not unfamiliar to the rule of law ideal, some would argue.808 

As indicated above, the United Nations itself has for some time made the promotion of 

the rule of law one of its priorities.809 Its main focus is to promote the rule of law in 

domestic settings, notably in transition countries. However, it also ambitions to promote 

the rule of law in the international legal system. The purpose of this section is to evaluate 

the extent to which the rule of law is a relevant notion to be transposed at international 

                                                 
807 For a strong defense of international law as a mature though idiosyncratic legal “system”, see Jean 

Combacau, ‘Le droit international : bric-à-brac ou système ?’ (1986) 31 Archives de Philosophie du Droit 85, 
85. 
808 For a discussion of the successes and failures of international law as a pacifying and civilising force, see 
Martti Koskenniemi, The Gentle Civilizer of Nations the Rise and Fall of International Law, 1870-1960 (Cambridge 
University Press, 2002). In the context of the United Nations, see United Nations General Assembly, 
‘Declaration on Principles of International Law Concerning Friendly Relations and Co-Operation among 
States in Accordance with the Charter of the United Nations’, Resolution No. 2625 (XXV), UN Doc. 
A/5217, 24 October 1970.   
809 See above, n 696 and United Nations General Assembly, ‘2005 World Summit Outcome’, Resolution of 
24 October 2005, UN.Doc. 1/RES/60/1 134: ‘Recognizing the need for universal adherence to and 
implementation of the rule of law at both the national and international levels, we: (a) Reaffirm our 
commitment to the purposes and principles of the Charter and international law and to an international order 
based on the rule of law and international law, which is essential for peaceful coexistence and cooperation 
among States […].’ 
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level, whether that is at all possible, and what role our benchmarks approach to the rule of 

law may play in this regard. 

Dreams of a law-based international order810 are becoming increasingly real and the 

promotion and study of the ‘international rule of law’ is the object of a firm commitment 

of the United Nations,811 which has been seeking to step up and rationalize its action in 

this regard.812 The Secretary General, in his 2006 report entitled ‘Uniting our strengths: 

Enhancing United Nations support for the rule of law’, classifies the rule of law-related 

activities of the UN into three main ‘baskets’: 813 

- first basket: ‘rule of law at the international level’; 

- second basket: ‘rule of law in the context of conflict and post-conflict situations’; 

- third basket: ‘rule of law in the context of long-term development’.  

The first basket corresponds to the rule of law in the international legal order per 

se, while the second and the third basket are concerned with promoting the rule of law in 

domestic legal orders, as a means of building peace, or as part of development efforts. In 

yearly reports issued by the Secretary-General on ‘Strengthening and coordinating United 

Nations rule of law activities’, both the international and domestic aspects of rule of law 

                                                 
810 See Article 1 of the 1873 Statutes of the Institut de droit international: ‘1. The Institute of International Law 
is an exclusively learned society, without any official nature. 2. Its purpose is to promote the progress of 
international law: a) by striving to formulate the general principles of the subject, in such a way as to 
correspond to the legal conscience of the civilized world ; b) by lending its co-operation in any serious 
endeavour for the gradual and progressive codification of international law ; c) by seeking official 
endorsement of the principles recognized as in harmony with the needs of modern societies ; d) by 
contributing, within the limits of its competence, either to the maintenance of peace, or to the observance 
of the laws of war ; e) by studying the difficulties which may arise in the interpretation or application of the 
law, and where necessary issuing reasoned legal opinions in doubtful or controversial cases ; f) by affording 
its co-operation, through publications, public teaching and all other means, in ensuring that those principles 
of justice and humanity which should govern the mutual relations of peoples shall prevail.’ Institut de droit 
international, ‘Statutes’ <http://justitiaetpace.org/status.php>. 
811 See United Nations General Assembly, ‘Declaration of the High-Level Meeting of the General Assembly 
on the Rule of Law at National and International Level’, Resolution No. 67/1, UN Doc. A/Res/67/1, 24 
September 2012. 
812 See most notably United Nations General Assembly, ‘Delivering Justice: Programme of Action to 
Strengthen the Rule of Law at the National and International Levels’, Report of the Secretary-General, UN 
Doc. No. A/66/749, 16 March 2012.  
813 United Nations General Assembly and UN Security Council, ‘Uniting Our Strengths: Enhancing United 
Nations Support for the Rule of Law’, Report of the Secretary-General, UN Doc. Nos. A/61/636 and 
S/2006/980, 14 December 2006, 13. 
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promotion are discussed.814 With regard to the latter aspect, the Secretariat is engaged in a 

thorough reflection on the various ways to coordinate and enhance the effectiveness of 

UN actions to promote the rule of law domestically (with a special focus on war-torn or 

transitional regimes815) through, for example, conflict prevention, peacekeeping and peace-

building activities and programs, reconciliation processes, the design of viable and effective 

judicial systems, etc.816 

This chapter will briefly address the question of the rule of law at international 

level, or the strengthening of the public international legal order in ways akin to the rule of 

law (first basket above). In a 2008 report, the UN Secretary-General stated his vision of 

this prong of the UN rule of law action.817 In line with the official definition of the rule of 

law in use at the UN (see above, section II.1.3.2.1), the Secretary-General lays out a thick 

agenda, stating that the promotion of the rule of law at international level must take place 

based on ‘commonly agreed values’ of the sort proclaimed by the UN Declaration of 

Friendly Relations,818 enmeshing formal and substantive elements expressly including the 

protection of human rights and principles of democratic law-making. Human rights, and 

the rejection of genocide and crimes against humanity are also included in the values 

conditioning the emergence of the rule of law.819 From a more practical point of view, the 

Secretary-General insists on the development of the body of international law, on the 

                                                 
814 See most recently United Nations General Assembly, ‘Strengthening and Coordinating United Nations 
Rule of Law Activities’, Report of the Secretary General, UN Doc. No. A/70/206, 27 July 2015.  
815 See UN Security Council, ‘Measuring the Effectiveness of the Support Provided by the United Nations 
System for the Promotion of the Rule of Law in Conflict and Post-Conflict Situations, Report of the 
Secretary-General, UN Doc. No. S/2013/341, 11 June 2013.’ 
816 Simon Chesterman, ‘An International Rule of Law?’ (2008) 56 The American Journal of Comparative 
Law 331, 343 ff. 
817 United Nations General Assembly, ‘Strengthening and Coordinating United Nations Rule of Law 
Actitivies’ – Report of the Secretary-General, 6 August 2008, UN Doc. No. A/63/226.  
818 United Nations General Assembly, ‘Declaration on Principles of International Law Concerning Friendly 
Relations and Co-Operation among States in Accordance with the Charter of the United Nations’, Resolution 
No. 2625 (XXV), UN Doc. A/5217, 24 October 1970.  
819 See United Nations General Assembly, ‘Declaration of the High-Level Meeting of the General Assembly 
on the Rule of Law at National and International Level’, Resolution No. 67/1, UN Doc. A/Res/67/1, 24 
September 2012, paras. 3–6. 
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prohibition of the recourse to force and on the necessity to settle disputes peacefully 

(principle of legality). Judicial and arbitral mechanisms are in this regard viewed to be 

crucial to the emergence of the international rule of law.820 International dispute settlement 

mechanisms would indeed be a manner to counter the critique that public international 

law would in fact be a textualized expression of power relations.821 Only if an independent 

third party is able to settle disagreement will law make a difference. The legalization of ever 

more aspects of international relations according to the values above (see also below, 

chapter III.40), coupled with the increasing judicialization of the corresponding obligations 

and sometimes judicial review competences would be one of the most important avenues 

for moving closer to the rule of law ideal at international level. Recent studies have 

observed a proliferation of international courts and tribunals issuing an ever greater 

number of judgments, and have underlined their contribution to an international legal 

system which would be more mature and more credible, so as to spill over into a ‘shift 

towards expectations of compliance grounded in the rule of law, regardless of what others 

may be doing.’822 The overall compliance rate of public international law was never truly at 

issue. As Louis Henkin famously quipped, ‘almost all nations observe almost all principles 

of international law and almost all of their obligations almost all of the time.’823 A frequent 

explanation for such empirical observation is that following international law is simply in 

States’ self-interest, and/or that most of international law is ‘low intensity’, i.e. it rather 

seeks to coordinate states than obligate them.824 International courts, on the contrary, are 

                                                 
820 United Nations General Assembly, ‘Strengthening and Coordinating United Nations Rule of Law 
Actitivies – Report of the Secretary-General, 6 August 2008, UN Doc. No. A/63/226’ 8, paras. 25, 29 and 
30. 
821 Philip Allott, ‘The Concept of International The Social Function of Law’ (1999) 10 European Journal of 
International Law 31, 47. 
822 Geert De Baere, Anna-Luise Chané and Jan Wouters, ‘The Contribution of International and 
Supranational Courts to the Rule of Law: A Framework for Analysis’ in Geert De Baere and Jan Wouters 
(eds), The contribution of international and supranational courts to the rule of law (Edward Elgar 2015) 48–49. 
823 Louis Henkin, How Nations Behave : Law and Foreign Policy (2nd edn, Published for the Council on Foreign 
Relations by Columbia University Press 1979) 47. 
824 Ibid 48–49. 
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thought to contribute to the rule of law as they create dynamics of legalization not only 

through dispute-settlement and enforcement, but also by ‘thickening’ the legal fabric 

through interpretations of norms.825 This would then enable a more ambitious legal order 

through the creation of a climate of legality whereby legal rules are internalized by States.826  

This success at buttressing legalization and judicialization at international level 

should however not hide fundamental difficulties which the rule of law ideal runs into 

when confronted to the regulation of the global space. First of all, one must recognize that 

the international legal order is profoundly different from the domestic legal orders in the 

context of which the ideal of the rule of law was first expressed, then theorized.827 First of 

all, as noted by Jeremy Waldron, the rule of law’s first task is to protect citizens (legal 

subjects) from governmental abuse. The subjects of the international legal order are States, 

and that order is horizontal and has no government per se. There is already one discrepancy 

here, which is difficult to reconcile with the very idea of the rule of law.828 Second, the 

structure of the international legal order, having a limited number of subjects wielding great 

power and catering to great stakes, is ill at ease with the totem of legality which the rule of 

law embodies. Martti Koskenniemi has famously described the work of State officials in 

the international arena as a very subtle combination of regard for law and politics that is 

commended by pragmatism and the nature of international affairs.829 According to this 

                                                 
825 De Baere, Chané and Wouters 64–75.  
826 Harold Hongju Koh, ‘Why Do Nations Obey International Law?’ (1997) 106 Yale Law Journal 2599, 
2640. This legality is however incomplete and filled with gaps, and there are many instances in which states 
will apply ‘operational noncompliance’, i.e. act illegally to remedy a defect in the operation of the international 
legal system. Jacob Katz Cogan argues that this might on balance be more beneficial for the legal system 
than a purely legalist approach. See Jacob Katz Cogan, ‘Noncompliance and the International Rule of Law’ 
(2006) 31 Yale Journal of International Law 189, 205. 
827 Chesterman 358. See also Hurd 366–367: ‘In domestic society, the rule of law addresses the problem of 
centralised authority. It is meant to place limits on the exercise of state power and to create a stable set of 
known rules that apply equally to all citizens. In international affairs, the rule of law is a response to the 
absence of such centralised authority – and to the externalities, inefficiencies, and other implications of the 
formally decentralised and atomised arrangement of authority that is characteristic of the sovereign state 
system. Interstate relations therefore rest on a different model of the relation between agents and law.’  
828 Jeremy Waldron, ‘The Rule of International Law’ (2006) 30 Harvard Journal of Law and Public Policy 15, 
16. 
829 Koskenniemi, From Apology to Utopia: The Structure of International Legal Argument. 
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kind of analysis, while (the rule of) international law as such is a normative ideal (‘utopia’, 

in Koskenniemi’s words), political considerations are necessary and ineluctable to the 

solving of world affairs. Accordingly, blind adherence to predefined rules is not only 

impossible, but also counterproductive in relation to international affairs. These significant 

differences between the domestic and international legal orders are making the rule of law 

‘checklists’ discussed above impracticable in many respects at the international level. And 

yet, many attempts at discussing the international rule of law still follow this approach.830 

Perhaps the most literal attempt at transposing a traditional thin conception of the 

rule of law (based on the work of Dicey) is made by Stéphane Beaulac, who proposes to 

apply criteria like ‘principled legal normativity’, ‘adequate creation and equal application of 

legal norms’, and ‘adjudicative enforcement of normativity’ to public international law.831 

If this is meant as a valuable enquiry into the formal quality of the international legal order, 

the reader is puzzled when international law is confronted, for example, to the requirement 

that rules be ‘published’, having regard notably to the UN Treaty Series and Article 102 of 

the Charter, or to the requirement of equal application of the law in reference to sovereign 

equality. Likewise, the International Court of Justice is evaluated in the light, e.g. of 

accessibility. All these categories are somehow removed from the reality of the 

international legal order, so that it is rather evident that the formal tenets of the domestic 

rule or law cannot be applied as such to the international legal order. This is even more so 

that the author has, by his own admission, taken a number of short cuts and studied only 

those international legal sources that sat most comfortably with his analysis, namely 

treaties, whereas others such as custom were left aside.832 Simon Chesterman has in this 

                                                 
830 See e.g. on the principles of clarity, equality before the law and compliance with law at international level: 
Kenneth J Keith, ‘The International Rule of Law’ (2015) 28 Leiden Journal of International Law 403. The 
article tellingly closes with an argument on ‘the importance of personal qualities’ in the international legal 
profession. 
831 Beaulac 197–223. 
832 Ibid 221. 
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regard evidenced the dead end represented by attempts to transpose formal rule of law 

requirements to the international legal order, recognizing that only a limited number of 

them were, with some imagination and flexibility, compatible with the intricacies of the 

international political and legal reality.833 As a result, Chesterman recommends referring to 

the rule of law in relation to international law more in terms of a political ideal than of a 

normative reality, that is: looking for ends that can be achieved in the name of the rule of 

law rather than for formal means of artificially establishing it.834 

Perhaps in this vein, a more flexible approach to the rule of law at international 

level is proposed by Jeremy Waldron, who insists on the fact that the rule of law is a notion 

that aims to limit the power that governments have on the governed. Waldron therefore 

defends the idea that the rule of law at the international level should not be understood as 

‘sovereigns’ being entitled to the rule of law as understood above. Rather, the international 

rule of law should mean that, when acting at international level, officials should show self-

restraint and abide by the rule of law command of not abusing their power.835 If such a 

vision of the international rule of law is more akin to the reality of international relations 

and the international legal order, it also significantly waters down the ideal and reduces the 

operational character of the notion: viewed in that way, the rule of law no longer has clear 

and recognizable features other than those belonging to the professional ethics of 

government officials. As a result, the rule of law can hardly be guaranteed through 

institutional or other mechanisms anymore. The same is true of Ian Hurd’s view of the 

international rule of law, which does not consist in any particular requirement other than 

the fact that States should justify their behavior ‘in terms of compliance with international 

law’. Again, the international rule of law does not play its evaluative role in relation to the 

                                                 
833 Chesterman 359–360. 
834 Ibid 360. 
835 Jeremy Waldron, ‘Are Sovereigns Entitled to the Benefit of the International Rule of Law?’ (2011) 22 
European Journal of International Law 315, 315. 
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international legal system, but simply takes for granted that ‘playing by the rules’ is a good 

thing, without seeking to challenge these rules in any way.836 

Another reason why the simple ‘internationalization’ of the rule of law currently 

leaves to be desired is because it is generally attempted in respect of public international 

law alone, whereas public international law is far from being the only or even the main 

source of normativity at international level. As the society of States is horizontal and there 

is no centralized law-giver, and as globalization has allowed non-State actors to thrive at 

the global level, international regulation now stems from a variety of sources and espouses 

a variety of forms (see infra, section III.3).837 The heterogeneity and plurality that now 

characterizes the international normative production is one of the hallmarks of global 

governance.838 

Global governance is a very intricate phenomenon, and covers public international 

law as well as other ‘non-public’ initiatives adopting and implementing rules at the global 

level. Is the rule of law ideal thus not also relevant in the context of global governance that 

is not public international law?839 Unfortunately, most attempts at transposing the notion 

to the international level have ignored this dimension of the regulation of the global level,840 

thereby yielding a very truncated idea of the way the ideal of the rule of law could play out 

internationally.841 In the next sections, we will take a closer look at global governance, and 

more in particular global private standards, with a view to better understand how they may 

act as a global regulatory order affecting our daily lives, and how a relevant rule of law 

                                                 
836 Hurd 367. 
837 See generally David Held and Anthony McGrew (eds), Governing Globalization : Power, Authority, and Global 
Governance (Polity Press 2002). 
838 Commission on Global Governance, ‘Our Global Neighborhood -- Chapter 1: A New World.’ 
839 For a legal-philosophical approach to global governance and the rule of law, based on reflections on the 
public realm, human rights, general principles of law and the notion of good governance, see Foqué 25–44. 
840 See e.g. Commission on Global Governance, ‘Our Global Neighborhood -- Chapter 6: Strengthening the 
Rule of Law World-Wide’ <http://www.gdrc.org/u-gov/global-neighbourhood/chap6.htm>; which only 
discusses the international rule of law in terms of public international law and public international institutions. 
841 A notable exception, sharing many common traits with our benchmarks approach, being Sanderijn 
Duquet and others, ‘Upholding the Rule of Law in Informal International Lawmaking Processes’ (2014) 6 
Hague Journal on the Rule of Law 75. 
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critique can be mounted against global private standards on the basis of the three criteria 

of legality, effectiveness and legitimacy. 

III.3 Is private global governance in any way a legal phenomenon, and 
does it warrant a rule of law critique? 

III.3.1 The private side of global governance 

Globalization has dramatically changed the conditions of life in most societies across the 

planet. It has inter alia brought about the rise of global ‘actors’, be they economic, political, 

humanitarian, or else. Also, globalization, and most importantly economic globalization, 

has created regulatory challenges on a global scale, thereby requiring to be globally 

administered. Examples abound: climate change; global migration; worker mobility and 

social protection; terrorism; food security and food safety; human, animal and plant health; 

access to clean water; biodiversity; corporate social responsibility; cyber security; financial 

stability; energy supply, etc.842 are as many challenges which are cross-border in nature and 

require a global and coordinated response by a wide range of actors. Global rules 

addressing these challenges have blossomed in the recent past, taking increasingly diverse 

forms.843 According to the Global Administrative Law project, the necessary 

administration of those global challenges has given birth to a ‘“global administrative space” 

[…] populated by several distinct types of regulatory administrative institutions and various 

types of entities that are the subjects of regulation, including not only States but also 

individuals, firms, and NGOs.’844  

Public international law still takes an important share of such global rules. States 

and international organizations have expanded their legal production considerably, and 

                                                 
842 Commission on Global Governance, ‘Our Global Neighborhood -- Chapter 1: A New World.’ 
843 Richard B Stewart, ‘Remedying Disregard in Global Regulatory Governance: Accountability, 
Participation, and Responsiveness’ (2014) 108 The American Journal of International Law 211, 216. 
844 Benedict Kingsbury, Nico Krisch and Richard Stewart, ‘The Emergence of Global Administrative Law’ 
(2005) 68 Law and Contemporary Problems 15, 18. 
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never before have public international legal rules been so numerous and far-reaching, to 

the point that domestic law can no longer be meaningfully understood in isolation of public 

international law.845 Yet the fragmented mechanisms of traditional public international law 

causes it to struggle to bring adequate responses to the challenges faced by a now 

interdependent and increasingly integrated world. International law making is sometimes 

excruciatingly slow. Ambitious large-spectrum multilateral treaties among States are 

increasingly difficult to conclude and, due to fierce horse-trading, often result in less than 

appropriate regulatory compromises. The last example to date, the COP 21 Paris 

Agreement on Climate Change, is certainly no counter-example.846 Due to contingent 

international enforcement mechanisms, effectiveness is also a problem in many cases. 

In view of the shortcomings of traditional international legal avenues, other sets of 

rules have started to emerge, which have involved the participation at different levels 

(initiative, rule-making, implementation, certification, dispute-settlement, etc.) of State, but 

also non-State and even non-‘public’ actors.847 Abbott and Snidal have classified global 

governance actors in three categories: State actors, business actors, and civil society actors 

which together form a ‘global governance triangle.’848 These actors have combined forces 

and initiatives in many fields to fill regulatory gaps at the global level. These new types of 

global regulations have received many different labels: State-based ‘informal’ international 

                                                 
845 See e.g. Jan Wouters and Dries Van Eeckhoutte (eds), Doorwerking van Internationaal Recht in de Belgische 
Rechtsorde (Intersentia 2006). 
846 Glenn Althor, James EM Watson and Richard A Fuller, ‘Global Mismatch between Greenhouse Gas 
Emissions and the Burden of Climate Change.’ (2016) 6 Scientific reports 1, 4 
<http://www.nature.com/srep/>: ‘The Paris Agreement, secured at the 21st UNFCCC Conference of the 
Parties (COP21), for example, sets an ambitious target of limiting global warming to 1.5°C above 
preindustrial levels. However, the 160 indicative nationally determined contributions (INDCs) pledges 
submitted by signatories to the UNFCCC prior to COP21, indicate that current targets for GHG emissions 
are unlikely to limit warming to below 2°C With no binding agreement established at COP21 for INDCs, 
there is no clear indication of how successful the Paris Agreement will be’ 
847 For a study of the different configurations of private involvement in global governance from 100% public 
to 100% private, see Tanja A Börzel and Thomas Risse, ‘Governance without a State: Can It Work?’ (2010) 
4 Regulation & Governance 113, 116. 
848 Kenneth W Abbott and Duncan Snidal, ‘The Governance Triangle’: in Walter Mattli and Ngaire Woods 
(eds), The Politics of Global Regulation (Princeton University Press 2009). 
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law,849 private regulation,850 or hybrid state/non-state regulatory initiatives.851 A common 

feature of many of those initiatives is that they use rules or ‘standards’ in order to regulate 

behavior in respect of certain issues. It is now widely recognized that global non-legal852 

regulation is affecting our daily lives to a great extent,853 and that this exercise of governing 

function has a potential for oppression.854 Let us briefly illustrate this trend with two 

examples involving private global governance actors: private food safety standard setting 

and the corporate social responsibility movement.  

Many food products which we can find in our Western grocery stores have a good 

chance of being imported from all over the world. In some of the countries where these 

items are grown or produced, food safety legislations are inexistent or left unenforced by 

the domestic authorities. An international organization, the Codex Alimentarius 

Commission855 has been created to ensure high levels of food safety irrespective of the 

origins of food products. For many different reasons, the public international food safety 

governance system is inadequate856 and has been unable to prevent the outbreak of many 

food safety emergencies in the last decades: mad cow disease, dioxin-infected chicken, 

e.coli bacteria, foot and mouth disease, melamine in baby formula, etc. Therefore, despite 

the existence of a long-established public international regime for food safety, consumer 

                                                 
849 See Pauwelyn, Wessel and Wouters (eds). 
850 See e.g. Axel Marx and others, ‘Private Standards and Global Governance: Economic, Legal and Political 
Perspectives’; Anne Peters and others, Non-State Actors as Standard Setters (Cambridge University Press, 2009).  
851 See how these various sorts of regulation may combine in Abbott and Snidal, ‘The Governance Triangle’: 
44–88. 
852 By this it is not meant ‘illegal’, but simply that those regulations cannot be characterised as public 
international law in the strict sense. 
853 In the field of food regulation, for example, see Tetty Havinga, ‘Private Regulation of Food Safety by 
Supermarkets’ (2006) 28 Law & Policy 515. 
854 In the same field, see for example Doris Fuchs, Agni Kalfagianni and Maarten Arentsen, ‘Retail Power, 
Private Standards, and Sustainability in the Global Food System’ in Doris Fuchs and Jennifer Clapp (eds), 
Corporate Power in Global Agrifood Governance (MIT Press 2009). 
855 See <http://www.fao.org/fao-who-codexalimentarius/en/>. 
856 See e.g. Steve Charnovitz, ‘The Supervision of Health and Biosafety Regulation by World Trade Rules’ 
(2000) 13 Tulane Environmental Law Journal 271; David E Winickoff and others, ‘Adjudicating the GM 
Food Wars: Science, Risk, and Democracy in World Trade Law’ (2005) 30 Yale Journal of International Law 
81; Daniel Kalderimis, ‘Problems of WTO Harmonization and the Virtues of Shields over Swords’ (2004) 
13 Minnesota Journal of Global Trade 305. 
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concerns remain high.857 Western business organizations such as retail groups have 

therefore started to design food safety standards which are almost entirely developed, 

implemented and enforced through private law mechanisms such as contracts.858 These 

private standardization schemes have become so widespread and effective that they can 

now be regarded as shaping supply chains and playing a decisive role for global food safety, 

as a complement or competitor of public (international) regulations.859 

Another example relates to corporate impact on human rights. Globalization has 

caused the economic activities of enterprises to spread globally. This has given rise to many 

human and labor rights abuses as well as to massive environmental pollution by 

corporations operating in low governance zones and which then have been able to escape 

accountability by exploiting regulatory gaps, as there were simply no effective local, 

national or international standards on human rights, labor rights or environmental 

stewardship which were directly applicable to business conduct.860 Worse, certain 

international legal regimes are actually enabling human rights or environment-adverse 

conduct by enterprises, or are blocking the adoption of local legislations, such as the 

international investment legal regime.861 To address these governance issues, alongside the 

                                                 
857 Jan Wouters, Axel Marx and Nicolas Hachez, ‘Private Standards, Global Governance and International 
Trade: The Case of Global Food Safety Governance’ in Axel Marx and others (eds), Private Standards and 
Global Governance: Economic, Legal and Political Perspectives (Edward Elgar 2012) 258. 
858 Fabrizio Cafaggi, ‘Transnational Governance by Contract: Private Regulation and Contractual Networks 
in Food Safety’ in Axel Marx and others (eds), Private Standards and Global Governance: Economic, Legal and 
Political Perspectives (Edward Elgar 2012). 
859 Garry Smith, ‘Interaction of Public and Private Standards in the Food Chain’ [2009] OECD Food, 
Agriculture and Fisheries Working Papers No. 15 23–24 
<http://search.proquest.com/docview/189840535?accountid=26357>. 
860 See United Nations Human Rights Council, ‘Protect, Respect and Remedy: A Framework for Business 
and Human Rights’, Report of the Special Representative of the Secretary-General on the Issue of Human 
Rights and Transnational Corporations and Other Business Enterprises, John Ruggie, 7 April 2008, A/H, 3. 
861 Jan Wouters and Nicolas Hachez, ‘When Rules and Values Collide -- How Can a Balanced Application 
of Investor Protection Provisions and Human Rights Be Ensured?’ (2009) 3 Human Rights & International 
Legal Discourse 301. 
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UN, international human rights,862 economic863 or labor864 institutions have tried to tackle 

the problem but so far have achieved fairly little in terms of a clear and universally 

recognized set of standards applying in a cross-border fashion to corporate activity. There 

are several reasons for this, one of which being a lack of consensus in the international 

community as to the need or appropriateness of an international framework over fears of 

decreasing business profits. Non-State actors have therefore tried to design instruments to 

develop and implement CSR obligations globally. These instruments are very diverse: 

voluntary codes of conduct, fair trade standards and labels, corporate management 

schemes, conditional financing of investment projects, etc.865 These initiatives are 

sometimes conducted in cooperation with public entities or under their auspices, but they 

remain in most cases in the hands of one or several non-State actors.866 This flurry of public 

and private initiatives was quite detrimental to the field as it was obscuring actual 

obligations and failed to keep corporations accountable under one clear standard, and a 

UN attempt at establishing ‘Human Rights Norms’ for transnational business conduct867 

was shot down by the then UN Human Rights Commission, which – as it was suspected 

– was heavily lobbied by businesses.868 As a response to this uncertainty, the most advanced 

current attempt at coming up with a regulatory framework – the UN Guiding Principles 

                                                 
862 See e.g. Council of Europe Parliamentary Assembly, ‘Human Rights and Business’, 6 October 2010, 
Recommendation 1936 (2010).  
863 See e.g. OECD Guidelines for Multinational Enterprises, 2011 Edition <http://www.oecd-
ilibrary.org/governance/oecd-guidelines-for-multinational-enterprises_9789264115415-en>. 
864 See International Labour Organization, ‘Tripartite Declaration of Principles Concerning Multinational 
Enterprises and Social Policy (MNE Declaration) - 4th Edition’ 
<http://www.ilo.org/wcmsp5/groups/public/---ed_emp/---emp_ent/---
multi/documents/publication/wcms_094386.pdf>. 
865 For a useful overview of a number of initiatives, see Deborah Leipziger, The Corporate Responsibility Code 
Book (2nd edn, Greenleaf Pub, 2010). 
866 Emmanuel Cannart d’Hamale and others, La Responsabilite ́ Sociale Des Entreprises (Corporate Social 
Responsibility): Concept, Pratiques et Droit (Vanden Broele 2006). 
867 United Nations General Assembly, ‘Norms on the Responsibilities of Transnational Corporations and 
Other Business Enterprises with Regard to Human Rights’, U.N. Doc. E/CN.4/Sub.2/2003/12/Rev.2 
(2003).  
868 Jens Martens and Judith Richter, ‘Corporate Influence on the Business and Human Rights Agenda of the 
United Nations’ (2014) 10 
<http://www.misereor.org/fileadmin/redaktion/Corporate_Influence_on_the_Business_and_Human_Ri
ghts_Agenda.pdf>. 
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on Business and Human Rights – was developed by Prof. John Ruggie under a mandate 

by the UN Human Rights Commission and then Council.869 These Guiding Principles are 

now the object of a wide consensus at least as a description of the current state of play 

regarding respective duties and responsibilities of States and corporations regarding human 

rights. The critique is that the Guiding Principles are not aiming to set any new standards, 

and take a non-binding approach concerning a corporate responsibility to respect human 

rights, which resembles a soft obligation to ‘manage’ human rights impacts and risks more 

than it constitutes an obligation to ‘comply’ with international human rights standards.870 

Although this initiative did a lot to rationalize the field of business and human rights (if 

not the rest of the CSR regime), its softness and ‘obligation of means’ approach leaves 

many dissatisfied. This is why the UN Human Rights Council has, under the leadership of 

South Africa and Ecuador, set up an open-ended working group to discuss the possibility 

of a binding instrument on the topic.871 The recent efforts of the EU to oppose such 

initiative, and its ambiguous conduct in the work of the open-ended working group872 tell 

a lot on the difficulties to arrive at a coherent and effective human rights framework for 

transnational corporations through traditional public international law channels. 

The main features standing out of this rough sketch of global governance and of 

these two examples of private involvement in global governance are the plurality and 

heterogeneity of actors and norms. If certain substantive fields of global governance can 

be considered as nascent regulatory orders, they however contrast sharply with the well-

                                                 
869 United Nations Guiding Principles of Business and Human Rights, 2011, HR/PUB/11/04 
<http://www.ohchr.org/Documents/Publications/GuidingPrinciplesBusinessHR_EN.pdf>. 
870 Rory Sullivan and Nicolas Hachez, ‘Human Rights Norms for Business: The Missing Piece of the Ruggie 
Jigsaw - The Case of Institutional Investors’ in Radu Mares (ed), The UN Guiding Principles on Business and 
Human Rights -- Foundations and Implementation (Martinus Nijhoff Publishers 2012). 
871 United Nations General Assembly - Human Rights Council, ‘Elaboration of an International Legally 
Binding Instrument on Transnational Corporations and Other Business Enterprises with Respect to Human 
Rights’, Resolution 26/9, 14 July 2014, A /HRC/RES/26/9.  
872 Stephanie Bijlmakers, Mary Footer and Nicolas Hachez, ‘Report on Tracking CSR Responses by the EU’ 
[2015] FRAME Deliverable 7.4 31 <http://www.fp7-frame.eu/wp-content/materiale/reports/18-
Deliverable-7.4.pdf>. 
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ordered and institutionalized character of domestic legal systems. Likewise, even the still 

quite messy public international legal and institutional order looks like a well-oiled 

machinery in comparison. This might lead observers to doubt that any rule of law critique 

can be relevant in the global governance context, for want of any recognizable ‘legal’ 

features in these initiatives. The danger with such diversity and spontaneity in global 

governance, whereby random actors seize a topic and promote self-made standards based 

on their perceptions of current needs, is that they cause the regulation of the global social 

order to become very uncertain: it is difficult to know who or what governs which issue 

and which activity at the global level, and even more difficult to know whether rules, when 

they exist, are actually achieving anything in terms of what could casually be called the 

‘general interest.’ Many global governance initiatives are arguably meant to occupy an 

empty field and ensure that, in case a public regulatory process develops, vested interests 

will benefit from first mover advantage.873 Also, the frequent narrative that letting private 

actors regulate an issue is primarily a matter of delegating technical competences to the 

actors who know best, without otherwise affecting neighboring interests, is rightly 

challenged.874 There is therefore a need to improve global governance, to make it a more 

‘qualitative’ regulatory order from all these points of view. The hypothesis of this thesis is 

that reflecting upon global regulation on the basis of our rule of law benchmarks could 

greatly increase the quality of global (private) governance, and potentially help achieve a 

more ‘ideal’ organization of the global social space which is emerging as a result of 

globalization. The ambition of the remaining sections of this thesis is to initiate a debate 

on how this could possibly be done. 

                                                 
873 A group of enterprises, for instance, could decisively shape the field by adopting the very first standard 
of a topic. In the WTO for instance, the Agreement on Technical Barriers to trade very much favors existing 
standards. See Frans van Waarden, ‘Governing Global Commons: The Public-Private Protection of Fish and 
Forests’ in Axel Marx and others (eds), Private Standards and Global Governance: Economic, Legal and Political 
Perspectives (Edward Elgar 2012) 46–47. 
874 Colin Scott, ‘Beyond Taxonomies of Private Authority in Transnational Regulation’ (2012) 13 German 
Law Journal 1329, 1334. 
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III.3.2 Law and private global governance 

It seems quite obvious that any reflection on the rule of law requires, if not a scientific 

definition, at least a relatively clear idea of what is understood under ‘law’. If the 

predominantly positivist mindset of Western legal orders largely makes this question moot 

in our domestic settings,875 determining what is legal or not is much more arduous and 

uncertain in a global governance context. Let us recall the definition of a legal system which 

we gave above (see section II.1.3.1): ‘a complex system for generating, implementing and 

enforcing generally prospective norms espousing different forms and purposes, claiming 

to be the supreme means to regulate and organize life in society, and made up of relatively 

well-established processes and institutions.’ Public international law might with some 

imagination respond to the requirements of this definition.876 As clearly indicated above, 

the rest of global governance is nowhere near: it is pluralistic, heterogeneous, and all in all, 

a non-category. Illustratively, Richard Stewart ‘defines global regulation broadly as 

encompassing a wide range of programs and activities that adopt and implement rules and 

other norms in order to steer and coordinate conduct by numerous actors for achievement 

of common objectives.’877  

So for the purpose of a rule of law critique, what should we account for under the 

term ‘law’ in global governance? It seems clear that we should not stop at public 

international law and other supranational regimes like EU law, especially in regard of the 

suspicions expressed by some authors that, in its present configuration, public international 

law is ‘stagnating’, as its structures, based on the coexistence of sovereign States, are 

increasingly at odds with the evolution of social processes under globalization.878 

                                                 
875 Even though, as we saw above, legal norms can be more or less valid, see section II.3.2. 
876 Combacau. 
877 Stewart, ‘Remedying Disregard in Global Regulatory Governance: Accountability, Participation, and 
Responsiveness’ 246. 
878 Joost Pauwelyn, Ramses Wessel and Jan Wouters, ‘When Structures Become Shackles: Stagnation and 
Dynamics in International Lawmaking’ (2014) 25 European Journal of International Law 733. See also the 

critique of Philip Allott, Eunomia : New Order for a New World (2nd edn, Oxford University Press 2001); Robert 
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Additionally, if one were to study or promote at global level the ideal of the rule of law in 

order to curtail oppression in the global social order, then only addressing public 

international law would fall quite short of the task.879 Another argument for including non-

public international law into the eligible objects of study for the purposes of a reflection 

on the rule of law at global level is that private global governance has a real and 

demonstrated potential for creating or condoning oppression.880 It is now well known that 

numerous private actors are issuing standards and are claiming authority for these 

standards, but the conditions under which these claims to authority should or should not 

be accepted are not yet well defined. This leaves the door open to situations in which 

private standards dominate a field in practice without securing the consent of the subjects 

to whom these rules are addressed.881 

To take the two examples above: it has been shown that private food safety 

standards, in and of themselves, give an incredible amount of power to transnational 

corporations over their supply chain by imposing very stringent certification requirements 

on their suppliers, thereby wielding the discretionary power to close the gates of high-end 

Western markets to non-complying farmers and driving them out of business.882 On the 

other hand, compliance with those standards is out of reach for many smallholders given 

the heavy investments involved. Therefore, these smallholders have the choice of either 

giving up on higher priced export markets, or to change their course and become employed 

                                                 
E Goodin, ‘Toward an International Rule of Law: Distinguishing International Law Breakers from Would 
Be Law-Makers’ (2005) 9 Journal of Ethics 225, 229. 
879 For a famous and powerful argument that power, authority and regulation are no longer solely the 
monopoly of states, see Susan Strange, The Retreat of the State: The Diffusion of Power in the World Economy 
(Cambridge University Press 1996). 
880 For a provocative argument that even well-intentioned NGOs wielding ‘power without accountability’, 
could do harm, see Peter J Spiro, ‘New Global Potentates: Nongovernmental Organizations and the 
Unregulated Marketplace’ (1996) 18 Cardozo Law Review 957. 
881 Green, Rethinking Private Authority: Agents and Entrepreneurs in Global Environmental Governance 30–31. 
882 Miet Maertens and Jo Swinnen, ‘Food Standards, Trade and Development’ (2009) 54 Review of Business 
and Economic Literature (ReBEL) 313, 319. 
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in a larger firm which can afford certification.883 The risk of abuse of power through private 

standards is therefore important. From the point of view of CSR, the absence or rather the 

weakness of standards of responsible conduct for transnational corporations also entails a 

risk of abuse of the weak by the powerful as it potentially enables businesses to behave 

recklessly in so-called ‘low governance zones’, and to violate human rights in the process. 

How, therefore, to appraise global governance from the point of view of the ‘law’ element 

of the rule of law?  

 In answering this question, following a growing literature, we suggest a pragmatic 

approach which includes informal, hybrid and private schemes issuing rules with a vocation 

to apply in a transnational context, and recognize that they seek to exercise a law-like 

function. As Benoît Frydman argues, with globalization  

[w]e are forced to reconsider the [legal] classifications and categories in which the 
new objects that emerge every day, akin to platypuses of the normative bestiary, 
stubbornly refuse to be encapsulated. To tell the truth, these categories are so 
undermined that it might be necessary to rethink the legal norms anew, not to say 
law itself, and probably to resolve to invent a new logic of norms.884 

Teubner takes the next step and argues that these spontaneous, heterogeneous and 

pluralistic normative phenomena can actually bear the title of law: ‘Grotius’ famous 

proposition ubi societas, ibi jus has to be reformulated in the conditions of the functional 

differentiation of the planet in such a way that, wherever autonomous social sectors 

develop, autonomous law is simultaneously produced, at a relative distance from 

politics.’885 One of the characteristics of such new norms is however that they cannot be 

identified in reference to sources designated by a legal system or to a pedigree of some 

                                                 
883 Where, arguably, they might receive better working conditions. See Liesbeth Colen, Miet Maertens and 
Johan Swinnen, ‘Private Standards, Trade and Poverty: GlobalGAP and Horticultural Employment in 
Senegal’ (2012) 35 The World Economy 1073. 
884 Benoît Frydman, ‘A Pragmatic Approach to Global Law’ in Horatia Muir Watt (ed), Private International 
Law and Global Governance (Oxford University Press 2014) 181–182. 
885 Gunther Teubner, ‘Societal Constitutionalism: Alternatives to State-Centred Constitutional Theory’ in 
Christian Joerges, Inger-Johanne Sand and Gunther Teubner (eds), Transnational Governance and 
Constitutionalism (Hart Publishing 2004) 16. 
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sort. Also, contrary to what characterizes ‘traditional’ law, these rules do not formulate 

their claim to authority as a right to be obeyed, but rather express a pretension that they ought 

to be followed, as if they were law. Again in the words of Teubner, 

[s]ince at global level clear-cut fully institutionalized procedures and centralized 
decision-making bodies are lacking, the validity criteria for law are extremely diffuse 
[…] Law making is […] remarkably circular: the actors constantly appeal to legal 
norms the basis for the validity of which is however questionable. And just this 
ongoing practice of pretension to be law – and not, say, a decision influenced by a 
lobby of private actors, of a central law-making body is what brings the new law 
into validity.886  

This process of law creation is arguably almost entirely conditioned by the ability of the 

rule’s author to make a convincing case that the rules propounded ought to be followed.887 

Therefore, law-making results no longer in a binding or non-binding ‘ought-statement’ 

along the lines of the valid/invalid dichotomy, but in a proposition which enjoys a variable 

degree of de facto authority, resulting in a differentiated ‘weight’ being given to the norm 

depending on the qualities which are recognized to it.888  

In global governance, lawness depends largely on actors’ recognition, and is therefore 

open-ended. This contrasts sharply with Hart’s rule of recognition, whose raison d’être is 

precisely to set in advance which rules can accede to the status of law or not. The existence 

and normativity of every rule in private global governance must be ascertained on its own 

merits, on a case-by-case basis and with no prejudice deriving from a lack of public 

                                                 
886 Gunther Teubner, ‘Global Private Regimes: Neo-Spontaneous Law and Dual Constitution of 
Autonomous Sectors?’ in Karl-Heinz Ladeur (ed), Public Governance in the Age of Globalization (Ashgate 2004) 
79. 
887 See the reflection of Joost Pauweleyn, following a close examination of ‘informal international law-
making’, evidencing the absence of accepted form in international law: ‘Given the vagueness of what makes 
a norm a norm in international law, could it be that ultimately it is the collectivity of observers, participants, 
and stakeholders including scholars and tribunals – and not just the intentions of the original parties – that 
determines whether something is international law depending, more particularly, on whether a critical mass 
of this collectivity – whose constituent elements may have varying weights – accepts, beliefs [sic], says, or 
advocates that it is? If so – and whether we like it or not ) what makes something international law might 
well be the belief that it is such. Of, to put it more bluntly, as soon as enough people accept and believe that 
something is law, it becomes law.’ Joost Pauwelyn, ‘Is It International Law or Not, and Does It Even 
Mattter?’ in Joost Pauwelyn, Ramses Wessel and Jan Wouters (eds), Informal International Lawmaking (Oxford 
University Press 2012) 140. 
888 Benedict Kingsbury, ‘The Concept of “Law” in Global Administrative Law’ (2009) 20 European Journal 
of International Law 23, 27. 
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nature.889 The ascertainment of the legal character of the many ‘unidentified normative 

objects’890 of global governance for our purposes is therefore resolutely empirical, and 

somehow resembles the realists’ approach that only effective rules – those effectively 

recognized and followed by their addressees – can be law (see above, section II.2). We 

believe, however, that amidst this rather pragmatic and open approach, something more is 

necessary to qualify as a legal endeavor, namely a certain normative sense of purpose, the 

ambition to be promoting desirable ends through reasonable means, and this not only for 

the adopter of the rule, but for a wider circle of stakeholders as well. Without such an 

additional criterion, our approach might perhaps be over-inclusive and, for example, force 

us to consider as potential global law the rules of trans-border criminal networks,891 and 

then to somewhat foolishly enquire how these could contribute to a ‘global rule of law’.  

This additional element is what Benedict Kingsbury designates as the ‘publicness’ 

aspect of global governance, or in other words, the fact that ‘a particular global governance 

entity or regime embraces or is assessed by reference to the attributes, constraints and 

normative commitments that are immanent in public law.’892 For rules of global governance 

which cannot rely on a source-based test (in the way public international law can, for 

instance) an affirmation of their character as law would be ‘justified […] by what is intrinsic 

to public law’,893 namely ‘the claim made for law that it has been wrought by the whole 

society, by the public, and the connected claim that law addresses matters of concern to 

the society as such.’894 The specific use of the term ‘justified’ is here quite telling and should 

be related to our notion of ‘validity as justification’ (see above, section II.2.3.2), where 

                                                 
889 Frydman 187. 
890 Ibid 183. 
891 On transborder criminal network and their regulatory competition with states, see Phil Williams, 
‘Transnational Organized Crime and the State’ in Rodney Bruce Hall and Thomas J Biersteker (eds), The 
Emergence of Private Authority in Global Governance (Cambridge University Press 2002). 
892 Kingsbury 30. 
893 Ibid. 
894 Ibid 31.  
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authority as law is justified by validity. In this case, the likeness of a global governance 

initiative to public law is an element of its validity as emerging ‘global law’, and serves as a 

justification for its claim to – if not bind – at least carry some weight in subjects’ or 

organizations’ decisions on how to behave. Kingsbury however does not limit the notion 

of publicness to the simple good intentions of rule-makers to be providing public service, 

but links it up to ‘general principles of public law’ which help to practically specify the 

requirement of publicness: legality, rationality, proportionality, rule of law (in the 

thin/formal sense), human rights.895 This enumeration is interesting for our purposes as it 

is also an effort to identify benchmarks for valuable regulation at the global level. However, 

it might also remind of the rule of law ‘laundry lists’, so for the time being, we propose to 

use the general notion of publicness solely as one of the distinguishing features of more 

mature global governance initiatives, which would then in turn warrant an examination of 

their valuable character in the light of our benchmarks, while other initiatives deprived of 

‘publicness’ would simply be regarded as unfit for global governance altogether. 

To conclude on these reflections on how to think innovatively of law at the global level 

for the purpose of a rule of law critique of global governance, let us stress that, although it 

is possible to arrive at a satisfactory notion of ‘law’ taken as individual rules addressing 

particular problems, there is still no sign that a unified legal system is appearing at the 

global level.896 Basically, this means that power processes and relations are still very much 

at play in global rule-making, unconstrained by their participation in a proper legal system 

which would channel regulatory initiatives. This is exemplified by the fact that many 

standards schemes, public and private, compete against each other for recognition at the 

global level, and that such recognition might in the end depend not on a judgment as to 

                                                 
895 Ibid 32–33. 
896 Frydman 4. 
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legal validity (tridimensional or not), but on the sheer strength of the rule-adopter.897 Many 

of the global actors adopting and implementing global rules are indeed economic actors, 

and their activity in that regard is associated with economic stakes, such as remedying 

market failures. Global norm production therefore often is the result of economic 

incentives, and the rules produced may or may not be at the expense of human well-

being.898  

The existence of rules should thus not let us think that oppression is absent, or even 

that it has necessarily diminished for the very reason that there are rules, since power 

relations are still largely unconstrained by a global legal system. A mitigating factor in this 

regard is that private and voluntary schemes are still governed by national and international 

public and private law, which might in some instances act as a safeguard against private 

rules which would be clearly oppressive, at least to the extent these legal safeguards can be 

effectively applied and enforced. This can be the case, for instance, of an exaggeratedly 

demanding private standard rendered mandatory on a supplier by a standardized contract 

concluded with a multinational food retailer, which could be left unapplied by a domestic 

                                                 
897 An example which is often given is that of the technical standard for high definition DVDs. Two technical 
standards were originally competing on the market. Sony had developed the BluRay format, and Toshiba the 
HD DVD format. There was intense competition and pressures by these two actors to induce the other 
market players (manufacturers of DVDs and DVD players, movie studios, etc.) to adopt one or the other 
standard. In the end, Sony prevailed and Toshiba started to use the BluRay standard as of 2008. It is argued 
that ‘[t]wo main factors most likely explain the victory of Sony: It owns one of Hollywood’s biggest studios, 
and it also includes a Blu-Ray drive in [PlayStation]3 consoles. In retrospect, PS3 and its owners probably 
won the war for Blu-Ray by buying Blu-Ray movies.’ See Nabyla Daidj, Cristina Grazia and Abdelhakim 
Hammoudi, ‘Introduction to the Non-Cooperative Approach to Coalition Formation: The Case of the Blu-
Ray/HD-DVD Standards’ War’ (2010) 23 Journal of Media Economics 192, 203. 
898 Jean-Christophe Graz, ‘Diplomatie et Marché de La Normalisation Internationale’ (2002) 13 L’Économie 
politique 52, 53: ‘la normalisation internationale s’inscrit au coeur de l’infrastructure de la mondialisation. 
Elle mobilise des organismes qui font office de service de coordination du capitalisme. Comme ce dernier, 
elle est traversée par des intérêts contradictoires. Le travailleur peut y trouver une protection sur les lieux de 
travail (par exemple, les normes de sécurité des machines ou de nuisance sonore maximale) et une garantie 
sur les produits de consommation (étiquetage des produits), alors qu’un industriel y verra d’abord l’accès au 
marché, le véhicule du progrès technique et un outil stratégique dans le jeu de la concurrence.’ Translation 
by author : ‘global standardization is located at the heart of globalization’s infrastructure. It mobilizes organs 
which act as the coordination service of capitalism. Like the latter, it is permeated with contradictory interests. 
The worker can find in it some protection in his workplace (for instance, standards of machine safety or of 
maximal noise emission) and guarantees regarding consumption products (labeling of products), whereas 
industries will first look at market access, the vehicle of technical progress and a strategic tool in the 
competition game.’ 
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court because it would be considered unconscionable.899 This can also be the case when 

public authorities, after having recognized that private (self-)regulation is deficient, decide 

to use public authority to steer it back in the right direction, or to plainly legislate in a 

binding manner on the topic at hand.900 This so-called ‘shadow of hierarchy’901 is however 

not always so clear, as evidenced e.g. by the hesitations surrounding the existence or 

applicability of international human rights law concerning the activities of multinational 

corporations, and whether or not unified standards may one day replace and overrule the 

many codes of conduct and other private initiatives which proliferate in this area. 

Therefore, given the fact that power relations are at play in (private) global governance 

and have a clear potential for oppression, the fact that no global legal system is yet in place, 

and the fact that it is not possible to consistently rely on domestic or international legal 

systems to curb that oppressive potential, a comprehensive reflection on how to promote 

the ideal of the rule of law in global governance is very necessary. The absence of a global 

legal system will probably make any rule of law achievement less systematic, since rule of 

law promotion will arguably have to be applied to each and every single functional body 

of norms populating global governance. However, this new kind of pluralism should not 

only be seen as a challenge for the reduction of oppression at the global level. Kant 

famously warned in his project for a perpetual peace, that a ‘global State’, and therefore a 

single legal system, would have every chance of being despotic.902 This prediction is now 

                                                 
899 Fabrizio Cafaggi, ‘Enforcing Transnational Private Regulation: Models and Patterns’ in Fabrizio Cafaggi 
(ed), Enforcement of Transnational Regulation: Ensuring Compliance in a Global World (Edward Elgar Publishing 
2012) 93. 
900 For examples of State intervention, see Scott, ‘Beyond Taxonomies of Private Authority in Transnational 
Regulation’ 1335–1336. 
901 Adrienne Héritier and Sandra Eckert, ‘New Modes of Governance in the Shadow of Hierarchy: Self-
Regulation by Industry in Europe’ (2008) 28 Journal of Public Policy 113. 
902 Immanuel Kant, Perpetual Peace: A Philosophical Essay (Campbell Smith ed, 3rd edn, George Allen and Utwin 
1917) Article II, pp. 128 ff. 
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being confirmed by present-day thinkers having examined the world under conditions of 

globalization.903

                                                 
903 See Mireille Delmas-Marty, Trois De ́fis Pour Un Droit Mondial (Éditions du Seuil 1998), who argues that 
‘global law’ must navigate between hegemonic standarization and pluralism-induced fragmentation. 
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III.4 Towards a benchmarks approach to the promotion of the rule of 
law at global level 

It was made clear in Part II that the argument made in this thesis for a renewed conception 

of the rule of law greatly relies on the connectedness between the dynamics at play in a 

social order and the structures of its legal system. This should logically presuppose the 

existence of legal systems, and of social orders. Perhaps counter-intuitively, chapter III.3 

has addressed the issue of the absence of a global legal system and yet has concluded that, 

although an impediment, this did not evacuate the relevance of rule of law promotion 

efforts at the global level. But what about social orders? This thesis makes extensive use of 

the word ‘society’ or ‘public’, none of which can be said yet to exist at the global level. We 

can certainly witness that globalization is resulting into a degree of awareness to belong to 

a cross-national community, and that facilitated student and worker mobility,904 near-

universal connection and exposure to one another via the Internet and social networks,905 

but also the increased consciousness that a number of challenges are global in nature and 

out of reach of the State,906 were progressively breeding ‘global citizens’. There are a 

number of ways to consider this evolution, and for instance, scholars are now starting to 

reflect about the reconfiguration on a global scale of the civic bonds which may form the 

basis of a non-accidental society, a political community. Namely, nascent ‘Global Civics’ 

are being discussed, i.e. the view that people on the planet are linked by a ‘constellation of 

rights and responsibilities emanating from a social contract and citizenship.’907 Given the 

increased interrelation between the people of the Earth and the challenges induced by 

globalization, this would logically entail a duty to deliberate on how to administer this 

                                                 
904 Karen Hendershot and Jill Sperandio, ‘Study Abroad and Development of Global Citizen Identity and 
Cosmopolitan Ideals in Undergraduates.’ (2008) 12 Current Issues in Comparative Education 45. 
905 Peter Ester and Henk Vinken, ‘Debating Civil Society’ (2003) 18 International Sociology 659. 
906 Daniel Drache and Marc D Froese, Defiant Publics: The Unprecedented Reach of the Global Citizen (Polity Press 
2008). 
907 Hakan Altinay, Global Civics : Responsibilities and Rights in an Interdependent World (Brookings Institution Press 
2011) 2. 
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burgeoning community and address these challenges. A Global Civics calls for worldwide 

deliberations on a ‘global social contract’, on responsibilities we are ready to assume and 

rights we are ready to claim, which would form a global frame of reference for citizens of 

the world.908 This might be fertile ground for discussing how the rule of law benchmarks 

should be cast at the global level. While the Global Civics scholarship is interested in the 

modes of deliberation, and the substantive issues which do partake of the global rights and 

responsibilities (such as climate change and income inequality),909 another line of 

scholarship looks at the structure and underlying principles of political organization at the 

global level from a constitutionalist point of view. Global constitutionalism argues that 

values or principles like the rule of law, democracy and human rights, though they are not 

to be found in any global written ‘constitution’, together represent the tenets of what is 

called the ‘constitutional quality’ of the international order.910 There is no space here to 

discuss at length a possible constituationalization of the international society. Suffice it to 

say that influential authors now argue that there is a movement and an urge to anchor 

globalization in a constitutional project characterized by a global society under the rule of 

law.  

There is, as could be expected, no agreement to date on the practical shape which 

the international rule of law should espouse (see above, section III.2).911 However, a vibrant 

conversation has begun, in the last decade or two, precisely on aspects of legality, 

effectiveness and legitimacy in global governance, albeit never in the framework of a rule 

of law discourse.912 Such conversation also unequivocally includes global private standards 

                                                 
908 Ibid 5. 
909 Ibid 10–12. 
910 Antje Wiener and others, ‘Global Constitutionalism: Human Rights, Democracy and the Rule of Law’ 
(2012) 1 Global Constitutionalism 1, 4. 
911 Hurd 366: ‘conventional assumptions about the international rule of law are conceptually inconsistent and 
empirically unrealistic.’ 
912 One of the closest examples is given by Fabrizio Cafaggi, in the framework of the HiiL research project 
on ‘Constitutional Foundations of Transnational Private Regulation’, argues that the tenets of such 
constitutional foundations are Legitimacy, Quality (as in formal qualities of the sort examined under our 
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alongside global public regulation, testifying to the relevance, for a rule of law analysis, of 

the pragmatic approach to legal phenomena in global governance (see above, section III.3). 

In the following section, we will highlight instances in which literary contributions have 

been made on the respective rule of law benchmarks – legality (III.4.1), effectiveness 

(III.4.2), legitimacy (III.4.3). These contributions all have in common a rationale which is 

germane to the rule of law ideal: to describe and promote advances towards a fairer, more 

just and less oppressive global governance.913 Witnessing this, we are reinforced in our 

belief that the rule of law ideal must be realized through deliberations on legality, 

effectiveness and legitimacy. We do however not suggest that the global rule of law is on 

the march and will blossom any time soon for centuries to come. As said, this would 

require an ongoing dialectical process, a strong public and a legal system (see above, section 

II.4.1), all of which are absent or only nascent on the global scene. Our objective is however 

to show that, when the nascent global community is having a dialogue of a political nature 

on ways to perfect global governance in the sense of the rule of law ideal, it largely does so 

by referring to the three benchmarks.914 We further suggest that this debate should be 

                                                 
notion of legality), Effectiveness and Enforcement. See Fabrizio Cafaggi, ‘A Comparative Analysis of 
Transnational Private Regulation: Legitimacy, Quality, Effectiveness and Enforcement’ [2014] EUI 
Department of Law Working Paper 2014/145 <http://papers.ssrn.com/abstract=2530516> accessed 5 
March 2016. 
913 Wiener and others 3–4. 
914 An excellent example is Art. 31 of the UN Guiding Principles on Business and Human Rights, discussing 
remedy mechanisms for victims of corporate human rights abuse. The principle reads: ‘In order to ensure 
their effectiveness, non-judicial grievance mechanisms, both State-based and non-State-based, should be: (a) 
legitimate: enabling trust from the stakeholder groups for whose use they are intended, and being accountable 
for the fair conduct of grievance processes; (b) Accessible: being known to all stakeholder groups for whose 
use they are intended, and providing adequate assistance for those who may face particular barriers to access; 
(c) Predictable: providing a clear and known procedure with an indicative time frame for each stage, and 
clarity on the types of process and outcome available and means of monitoring implementation; (d) 
Equitable: seeking to ensure that aggrieved parties have reasonable access to sources of information, advice 
and expertise necessary to engage in a grievance process on fair, informed and respectful terms; (e) 
Transparent: keeping parties to a grievance informed about its progress, and providing sufficient information 
about the mechanism’s performance to build confidence in its effectiveness and meet any public interest at 
stake; (f) Rights-compatible: ensuring that outcomes and remedies accord with internationally recognized 
human rights; (g) A source of continuous learning: drawing on relevant measures to identify lessons for 
improving the mechanism and preventing future grievances and harms; Operational-level mechanisms 
should also be: (h) Based on engagement and dialogue: consulting the stakeholder groups for whose use they 
are intended on their design and performance, and focusing on dialogue as the means to address and resolve 
grievances.’ The first paragraph of the commentary to this principle reads: ‘A grievance mechanism can only 
serve its purpose if the people it is intended to serve know about it, trust it and are able to use it. These 
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incepted and fostered at practical level among global governance actors and their 

stakeholders on how to adopt law-like global regulations in a rule of law-like manner, that 

is, regulations which seek to consistently strike a balance between legality, effectiveness 

and legitimacy.  

In the next sections we briefly discuss in turn some aspects of legality, effectiveness 

and legitimacy, without any pretense at exhaustiveness. Such pretense would in any event 

be futile, since none of the benchmarks have a necessary content: they all depend on their 

particular instantiation in relevant contexts. We will therefore only highlight concrete 

elements of legality, effectiveness and legitimacy which have been put forward in select 

given contexts  and could serve as inspiration in further debates. As said, this thesis focuses 

on private global governance (keeping our focus on the food safety and corporate social 

responsibility fields), and the developments below only have an illustrative vocation. It 

would be hugely interesting to study the reach of the benchmarks in all sectors of global 

governance, but this is beyond the reach of even the thickest of PhD theses. Therefore we 

chose to demonstrate the applicability of the benchmarks in the context of private 

governance to make the most convincing case that the rule of law ideal could be promoted 

even in relation to the loosest governance regimes.

III.4.1 Global governance and legality: A plea for transparency 

Legality is the cognitive pole of legal validity: a rule can only achieve its purpose, be draped 

with authority and ultimately be followed if it is knowable, understandable, and makes a 

clear attempt to remain autonomous from individual power. As indicated above (section 

II.1.3.1.1), legality is a crucial tenet of the rule of law, as it means to short-circuit 

domination patterns and allows citizens know what their rights and obligations are and 

                                                 
criteria provide a benchmark for designing, revising or assessing a non-judicial grievance mechanism to help 
ensure that it is effective in practice. See ‘United Nations Guiding Principles of Business and Human Rights’, 
2011, HR/PUB/11/04 33–34. 
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make the best of their lives within the constraints of the law of the community.915 We have 

noted above (section III.3.2) that global governance, especially of the private kind, was 

quite removed from this ideal of legal certainty, and was very much lacking in systematicity, 

visibility, objectivity and formal fixity. A large share of global governance focuses on 

problem-solving and thereby tends to encourage the spontaneous emergence of new 

regulatory solutions to fill regulatory voids.916 Such initiatives can be taken by public, but 

also by private authorities. From a public point of view, there have been ample studies of 

how government officials are now creating loose networks in order to come up with 

practical solutions to trans-border problems in a much looser and more pragmatic fashion 

than if they were acting within the ambit of public international law.917 An example is the 

Basel Committee on Banking Supervision, composed of representatives of central banks 

and other banking authorities from 27 States, issuing standards and guidelines for 

coordinated prudential banking supervision.918 These standards are not legally binding and 

are not public international law, and yet are the uncontested normative references for 

worldwide banking supervision.919 Likewise, the private sector (either of a business or civil 

society nature) has taken a habit of seizing unanswered global problems such as food safety 

or corporate social responsibility, design standards to address them and use all their 

influence to convince or compel subjects to follow them. 

                                                 
915 Andreas Føllesdal, ‘Epilogue: Curb, Channel and Coordinate: The Constitutionalisation of International 
Courts and Tribunals’ in Geert De Baere and Jan Wouters (eds), The contribution of international and supranational 
courts to the rule of law (Edward Elgar Publishing 2015) 359. 
916 Karin Bäckstrand, ‘Multi-Stakeholder Partnerships for Sustainable Development: Rethinking Legitimacy, 
Accountability and Effectiveness’ (2006) 16 European Environment 290. 
917 See Anne-Marie Slaughter, A New World Order (Princeton University Press 2004). 
918 See <http://www.bis.org/bcbs/index.htm>. 
919 Martin Marcussen, ‘The Basel Committee as a Transnational Governance Network’ in Martin Marcussen 
and Jacob Torfing (eds), Democratic Network Governance in Europe (Palgrave Macmillan UK 2007). 
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III.4.1.1 The question of knowledge 

Some have argued that this heterogeneity and polycentrism, which focuses on outputs 

more than procedures, blurs roles and deconstructs the usual timing of rule-making, is the 

essence of global governance, which takes a more adaptive and incremental approach to 

global regulation.920 These features, it is argued, also make private global governance 

vulnerable to capture, instrumentalization and generally represent a devaluation of politics 

for the benefit of technocracy.921 It also makes the ascertainment of its actual existence and 

content much less easy, and poses the question of knowledge: can we know global 

governance when we see it? It is true that global governance’s pragmatism is radically at 

odds with the dominant positivist legal culture and the traditional criteria of legality based 

on competence, form, process and hierarchy,922 which allow to determine fairly objectively 

whether a legal rule exists or not (see above, section II.3.3.1). As emphasized by Frydman, 

‘[i]n global law, anybody can proclaim oneself a legislator. But there is more to it: some can 

establish themselves as “policemen” provided they have effective means of control over 

the behaviour of others.’923 In order to prevent global governance to collapse into a fully 

realist paradigm where only effectiveness counts and where all regulation depends on 

physical or economic might, new rules of recognition need to be worked out for the 

benefits of legality to be enjoyed at the global level. According to some authors, this would 

already be the case as ‘the thorough rationalization of social sub-spheres on a world scale 

has the consequence that social norms are based increasingly less on spontaneous co-

ordination of conduct, but are increasingly positivized, i.e. brought into validity on the basis 

of highly organized ‘private’ decision-making processes.’924 Likewise, Benedict Kingsbury 

                                                 
920 Klaus Dingwerth and Philipp Pattberg, ‘Global Governance as a Perspective on World Politics’ (2006) 12 
Global Governance 185. 
921 Claus Offe, ‘Governance: An “Empty Signifier”?’ (2009) 16 Constellations 550, 557–558. 
922 Pauwelyn 131–139; and above, n. 887. 
923 Frydman 194. 
924 Teubner, ‘Global Private Regimes: Neo-Spontaneous Law and Dual Constitution of Autonomous 
Sectors?’ 78. 
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identifies rules of recognition in ‘social-institutional-sectoral groupings in specific practice 

areas of global administrative law. There certainly exists recognition practices in such areas, 

so that recognition is important to law, even if a single shared rule of recognition is difficult 

to distil.’925  

Accordingly, one can note that many global (private) standard setters have set up 

bodies which are entrusted with standard-development functions according to detailed 

procedures which can be more complicated than those found in Nation-States. An 

example is the International Standardization Organization (ISO), a private organization 

composed of representatives of national standardization bodies (which can them be either 

public or private),926 for the purpose of developing norms on issues as diverse as product 

specifications, management methods, environmental stewardship or corporate social 

responsibility. The ISO counts more than 250 technical committees927 developing 

standards on this wide range of topics, according to a complex six-step process starting 

with a proposal and ending with adoption and publication, so that there can be no doubt 

as to whether a new ISO standard is in force or not.928 Such process leaves nothing to be 

desired compared to the best legislative practices of States. And indeed, ISO has adopted 

more than 190,000 standards which are not less well-regarded than black letter law in 

business relations, or in domestic legislations, which often rely on ISO standards to 

regulate technical issues.929 The EU, for instance, places enormous trust into the ISO, as it 

bases many of its own product safety standards and requirements on ISO standards,930 

                                                 
925 Kingsbury 30. 
926 International Organization for Standardization, ‘ISO Members’ 
<http://www.iso.org/iso/home/about/iso_members.htm>. 
927 International Organization for Standardization, ‘Technical Committees’ 
<http://www.iso.org/iso/home/standards_development/list_of_iso_technical_committees.htm>. 
928 International Organization for Standardization, ‘Developing ISO Standards’ 
<http://www.iso.org/iso/home/standards_development/resources-for-technical-work/support-for-
developing-standards.htm>. 
929 See International Organization for Standardization, ‘Using and Referencing ISO and IEC Standards to 
Support Public Policy’ <http://www.iso.org/iso/PUB100358.pdf>. 
930 European Commission DG Growth, ‘International Activities’ <http://ec.europa.eu/growth/single-
market/european-standards/policy/international-activities/index_en.htm>: ‘the Commission's policy aims 
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meaning that products complying with ISO standards can be freely marketed throughout 

the EU, in many cases without ex ante verification by the authorities.931 

 Still, even though a few highly advanced organizations have put in place these 

procedures,932 this tendency is far from general. Many standards are developed by self-

appointed and self-interested authors in opaque conditions, and are then implemented with 

dubious means.933 This contributes to a widespread feeling of legal vacuity and insecurity. 

The field of corporate social responsibility is a good example of these shortcomings.934 

Normative standards in CSR espouse an enormous variety of forms, which is confusing 

both to rights holders and duty bearers.935 Moreover, processes presiding to their adoption 

are as diverse and random as can be. Therefore, all the parameters which bear on the 

systematicity of standard-making in the field of CSR are very unsettled, and therefore the 

actual status quo of actors’ rights and obligations is difficult if not impossible to know 

precisely.  

As a remedy to the legality problem of knowledge in much of global governance, 

a plea is increasingly heard for transparency. Transparency can be defined as the level of 

access enjoyed by the relevant public to information about, from, or concerning a 

governing entity936 (public or private) and its activities. Transparency therefore ensures that 

rules can be known. It means, first of all, that a clear and transparent process for adopting 

new norms and abrogating old ones must be defined, so that people may know at all times 

what their rights and obligations are. It also means of course that the technical conditions 

                                                 
to align European standards as much as possible with the international standards adopted by the recognised 
International Standardisation Organisations ISO, IEC and ITU.’ 
931 Though sometimes certification by a third party is required. Decision 768/2008/EC, arts. 4 , 5, 6 and 
annex II. http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32008D0768&from=EN 
932 See also accounting standards board, or the ICANN? 
933 Case of lobbying to have a standard accepted as the industry thing? DVD thing? 
934 Martijn Willem Scheltema, ‘Assessing Effectiveness of International Private Regulation in the CSR Arena’ 
(2014) 13 Richmond Journal of Global Law and Business 263, 282. 
935 Reference. 
936 In this thesis, we will understand by ‘governing entity’ any person or organization which issues a norm 
with the intention to govern a particular issue. 
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of knowledge must be fulfilled, such as open publication on a website, for instance.937 

Global private standards often concern very technical issues which are perhaps not 

accessible to all. This is why, next to requirements of translation when necessary, standards 

should be summarized or explained in lay language, as is sometimes the case,938 or 

reasonable opportunities for assistance should be provided.939 Legality therefore requires 

that the problem of knowledge of the existence and content of rules be addressed, and this 

can be achieved through transparency in the rule-adoption process. 

III.4.1.2 The question of mandate 

Yet legality represents much more than simply being able to take cognizance of a standard. 

Legality, as indicated above, means that the rules which are imposed on individuals are 

imbued with ‘publicness’, i.e. the quality of a rule which was made with a view to the general 

interest of the community. Correspondingly, legality also requires ‘autonomy’ which means 

that the rule-making process must be removed from power relations, or that no particular 

powerhouse can impose its views in spite of the legal system. If having a legal system does 

nothing to constrain power relations, then society will not be infused with legality. Making 

a determination as to the legality of a rule therefore also requires to clearly understand the 

way in which a rule relates to power and interests, and how it is able to break free of them 

to propound a solution which can be regarded as in the public interest. This also requires 

transparency from rule-makers: they must disclose the interests which they pursue and 

represent when acting in the regulatory process.  

                                                 
937 The ISO charges a price for access to its standards. See International Organization for Standardization, 
‘Welcome to the ISO Store’ <http://www.iso.org/iso/home/store.htm>. 
938 Jan Aart Scholte, ‘Civil Society and Democratically Accountable Global Governance’ (2004) 39 
Government and Opposition 211, 218–219. 
939 Some standard setters now organize an ‘academy’ for getting to know and use their standards. See e.g. 
International Organization for Standardization, ‘The ISO Academy’ 
<http://www.iso.org/iso/home/about/training-technical-assistance.htm>; GLOBALG.A.P., 
‘GLOBALG.A.P. Academy’ <http://www.globalgap.org/uk_en/what-we-do/the-gg-system/gg-
academy/>. 
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In democratic settings, the relation of legal systems with individual interests is quite 

clear: every individual may elect representatives based on a political platform, and elected 

representatives are then sent to Parliament to represent the views of their constituencies 

and publicly adopt or combat the adoption of corresponding legislations. And to increase 

transparency, now parliamentarians and other officials must disclose, in certain instances, 

who they consulted in the run-up to the adoption of the text, so as to expose any corporate 

or other type of connection which might have tainted the final vote. This is the case, for 

instance, of the EU lobby register,940 the system of reporting of financial interests for 

Commissioners and Members of the European Parliament (MEPs), and the practice of 

reporting lobby meetings by senior EU staff.941 In relation to judicial decisions, everything 

is done to avoid that the personal beliefs or relations of the judges would impact negatively 

the objectivity of their judgement. Judges or arbitrators must disclose any relevant 

information in this regard, and recuse themselves should there be any suspicion as to their 

independence and impartiality. Such transparency contributes to a feeling of legality as it 

inserts rule-making and adjudication into a constraining system which domesticates power 

and disables capture. This is formally and essentially different from cases when powerful 

entities are simply free to make decisions based on their self-interest.  

Clear and transparent criteria as to who gets to make rules and why are in this 

regard a central pillar of legality, one which eschews that decisions be made and enforced 

just by those who have the ability and resources to do it. With regard to the rule of law 

ideal in global governance, knowing clearly who adopts a standard and what interests they 

have or represent already provides the subject of a rule with much information regarding 

the kind of norm they are facing, and what the chances are that it is associated with agendas 

                                                 
940 European Parliament and European Commission, ‘Transparency Register’ 
<http://ec.europa.eu/transparencyregister/public/homePage.do>. 
941 This is however not an obligation. See Mark Perera, The European Union Integrity System (Transparency 
International EU Office 2014) 10–11 <http://www.transparencyinternational.eu/wp-
content/uploads/2014/04/EU_Integrity_System_Report.pdf>. 
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or actors which might be oppressive on the subject in one way or another. This alone 

might provide an incentive to try to resist the application of the standard or try to change 

it.942 For example, very many food safety standards are developed by Western for-profit 

retailer groups and govern supply chains, place constraints on producers regarding the way 

they must grow, breed, transform, test, store or transport food, and therefore determine 

the appropriate health safeguards which consumers are subject to.943 Although these 

private actors will inevitably claim to be making standards in the general interest (and 

indeed they may have many positive effects), they are alternatives to public regulation944 

which emerged for the purpose of averting further food scares, restoring trust in Western 

consumers and ultimately maintaining the corporations’ profit margins.945 We have already 

alluded above (section III.3.1) to the consequences which these stringent standards could 

have on smallholders in developing countries, and therefore, interests pursued through 

rules should be exposed so as to allow these rules to receive a proper critique from a rule 

of law point of view.  

Public standard-setters are however not immune to such lack of transparency. For 

instance, the Codex Alimentarius Commission, a joint venture of the Food and Agriculture 

Organization (FAO) and the World Health Organization (WHO) (see above, section 

III.3.1), which is tasked with designing food safety standards based on scientific evidence, 

is indeed described as ‘one of the more industry-dominated international organizations’,946 

in which ‘corporate capture is institutionalized’.947 The purpose of the Codex is indeed for 

                                                 
942 Buchanan and Keohane 431: ‘broad transparency is conducive to the principled revisability of institutions 
and to their improvement through increasingly inclusive criticism and more deeply probing discussion over 
time.’ 
943 Havinga. 
944 Although it is often argued that they ‘complement’ public regulation in offering ways to comply with it. 
See Spencer Henson and John Humphrey, ‘Private Standards in Global Agri-Food Chains’ in Axel Marx and 
others (eds), Private Standards and Global Governance: Economic, Legal and Political Perspectives (Edward Elgar 2012) 
106. 
945 Ibid 104. See also Fabrizio Cafaggi, ‘Transnational Private Regulation: Regulating Global Private 
Regulators’ in Sabino Cassese (ed), Research Handbook on Global Administrative Law (Edward Elgar 2016) 213. 
946 John Braithwaite and Peter Drahos, Global Business Regulation (Cambridge University Press 2000) 401. 
947 Ibid 408. 
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a large part to ‘codify’ the already existing practices of the industry in terms of safe food,948 

which causes the industry bias to be strongly rooted in the institutional characteristics of 

the Codex. This is confirmed by the fact that the mission of the Codex is twofold: protect 

consumers’ health and facilitate trade. However, it has been argued that in pursuing such 

objectives, the Codex has been more concerned about ensuring low trade barriers than 

health issues, thus incurring a ‘trade bias’.949 Practically speaking, Codex standards are 

elaborated by specialized committees, where draft standards are discussed by national 

delegations. It appears that those national delegations are in fact composed in a large part 

by seconded industry representatives, giving them direct influence on the debates.950 The 

Codex is also largely funded by industry money, which is ‘laundered through states’ before 

reaching the organization’s accounts.951 There is therefore a sustained feeling that Codex 

as a public organization is in reality pursuing industry objectives rather than the public 

interest, adding to the suspicion that a number of standards have been set to match the 

interests of a particular industry.952 

One of the tenets of legality under the rule of law is the obligation for law-makers 

to dispose of a mandate, and to stick to its terms, failing which they would act ultra vires 

and their actions would be legally invalid.953 Mandates, which are also called ‘powers’, are 

these relationships between rule-makers and constituencies which transform the 

imposition of power into rule-making. The requirement of a mandate before the enactment 

of a rule means that if members of the social body are going to entrust institutions and 

their officials to legislate on their behalf in ways that are binding on them, it must be under 

                                                 
948 David G Victor, ‘Sanitary and Phytosanitary Agreement of the World Trade Organization: An Assessment 
after Five Years, The’ (2000) 32 New York University Journal of International Law and Politcs 865, 889. 
949 Lewis Rosman, ‘Public Participation in International Pesticide Regulation: When the Codex Commission 
Decides, Who Will Listen?’ (1992) 12 Virginia Environmental Law Journal 329, 342. 
950 Braithwaite and Drahos 407–408. 
951 Ibid 401. 
952 Victor 887–888. 
953 Allan, ‘Legislative Supremacy and the Rule of Law: Democracy and Constitutionalism’ 113. 
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terms which are strictly limited and accepted in advance. The question of the mandate does 

not only ask the question of who can hold a mandate, but also of who gives it and how. In 

democratic domestic settings, this does normally not pose insurmountable problems as the 

population is directly consulted through electoral processes on these particular questions. 

Likewise, public international law processes have an intricate system of credentials aimed 

at ascertaining that participants to an international law-making process are authorized to 

represent their State and have a mandate to commit it.954 In global governance, and 

especially in private governance where regulation emerges based on spontaneous initiatives 

to solve particular issues, rigid rules on credentials or electoral procedures on interest 

representation and mandates are much more difficult to implement.955  

Therefore, transparency might again be the solution to ensure that all those who 

are engaged in global governance do so based on a clear disclosure of their interests to 

enable subjects to ascertain whether rule-makers can avail themselves of some sort of social 

mandate to regulate. This however requires to adopt a new approach to interest 

representation for the purpose of rule-making, which would ‘separate analytically (a) what 

political representation is, and (b) this given (albeit important) institutional instance of it 

[i.e. the legislature].’956 Michael Saward proposes in this regard a framework for analyzing 

interest representation in governance based on so-called ‘representative claims’. 

Accordingly, in governance, rule-makers make claims to represent the views and interests 

of certain constituencies to the effect of saying to a target audience from whom the would-

be regulator is seeking a mandate: ‘(1) you are/are part of this audience, (2) you should 

accept this view, this construction — this representation — of yourself, and (3) you should 

                                                 
954 Robbie Sabel, Procedure at International Conferences: A Study of the Rules of Procedure of International Inter-
Governmental Conferences (Cambridge University Press 1997) 44. 
955 Save, or course, the case of an explicit delegation of regulatory powers from the public authorities to a 

private organization. See Colin Scott, ‘Private Regulation of the Public Sector : A Neglected Facet of 
Contemporary Governance’ (2002) 29 Journal of Law and Society 56, 59. 
956 Michael Saward, ‘The Representative Claim’ (2006) 5 Contemporary Political Theory 297, 298. 
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accept me as speaking and acting for you.’957 It is then up to the public to accept the claim, 

or to reject it as if saying ‘who are you to tell me what I want?’958  

There are two problems which can arise with regard to claims of representation: 

either the agent usurps his representativeness and is in fact not representing the 

constituency he is claiming to represent (ex: an unelected representative takes part in a vote 

in Parliament); or the agent misrepresents the views of its claimed constituency (ex: a 

country delegate signs a treaty contrary to the binding instructions of his or her 

government). Both representational ailments would, in a constituted order, be clear legality 

deficits. Yet both are very likely to happen in private global governance and go unnoticed 

if proper transparency is not ensured. Businesses will in this regard be more easily exposed, 

as their bottom line is a priori more obvious: terms like greenwashing have been invented 

to mock disingenuous claims by corporations to represent environmental stakeholders in 

issuing green standards. NGOs, on the other hand, are more difficult to criticize in this 

regard, as their bottom line is a priori more altruistic and their operational model entails to 

make representative claims which extend beyond their membership and engage all those 

who might be concerned by their cause. It has been remarked however that many NGOs 

have made a number of representative claims which were completely inoperative and put 

at the service of misguided, paternalistic or even toxic agendas.959 Representative claims by 

NGOs should therefore not necessarily be taken more at face value than those of business 

simply because they seem disinterested, which is actually not always the case.960 This is why, 

for instance, the UN has put in place, for the purpose of its engagement with NGOs in 

                                                 
957 Ibid 303. 
958 Ibid 304. 
959 Jan Aart Scholte, ‘Civil Society and Democracy in Global Governance’ (2002) 8 Global Governance 281, 
296. See also United Nations General Assembly, ‘We the Peoples: Civil Society, the United Nations and 
Global Governance: Report of the Panel of Eminent Persons on United Nations–Civil Society Relations, 11 
June 2004, A/58/817’ 26. 
960 See Antonio Donini, ‘The Bureaucracy and the Free Spirits: Stagnation and Innovation in the Relationship 
Between the UN and NGOs’ in Leon Gordenker and Thomas G Weiss (eds), NGOs, the UN and Global 
Governance (Lynne Rienner Publishers 1996) 97–97. 
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the framework of its governance activities, a system of registration of organizations which 

is in large part based on the demonstration of a fairly high threshold of 

representativeness.961 

Outside of the UN framework, and faced with ‘spontaneous’ instances of private 

global governance, in order to avoid such representative failures, and to ensure that no 

standards are issued without clear information as to the associated interests allowing to 

challenge it if needed, the only solution is here as well, we argue, transparency. Governance 

entities must be open and clear as to who they speak for, who finances them, and what 

goals they have. Representation can therefore work or fail according to the reception of 

such claims by the relevant audiences. Only a successful claim can lead to a mandate to 

engage in corresponding global governance. Again, the point of the ‘mandate’ aspect of 

legality, which rests on the law-maker having a mandate to make law, is precisely to ensure 

that will only become valid such rules which are made by actors who are recognized as 

having the authority to make them. This was true of sovereigns in Hobbes’ vision, this is 

true of parliaments and governments in liberal democracies, and this should also be true 

in global governance. The difference between domestic law and public international law 

mandates, and global governance mandates is that whereas the former are granted a priori 

and can only be contested a posteriori in specific instances foreseen by the legal system (see 

above, section II.3.4), the latter are claimed a priori and can be contested a posteriori by anyone 

at any time, since there is no legal system providing a framework for advance mandate 

granting. However, making a decision of acceptance or contestation of such claim to 

represent is only possible when transparency is ensured. Such is the case, for instance, 

when the Codex Alimentarius pictures itself as acting in the interest of the whole of 

humanity on the basis of scientific evidence, but the actual – undisclosed – situation is that 

                                                 
961 Nicolas Hachez, ‘The Relations between the United Nations and Civil Society: Past, Present, and Future’ 
(2008) 5 International Organizations Law Review 49, 56–57. 
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Codex bodies are populated by detached industry employees who make political choices. 

If this is not transparently exposed and subsequently accepted explicitly, the act of 

representation will inevitably suffer from one of the two deficiencies above 

(misrepresentation or abuse of power), and the outcome will not give an impression of 

legality, but rather one of arbitrariness and manipulation.962  

The transparency and genuineness of representation claims are therefore very 

important, and a sign of this in global governance is perhaps the progressive emergence of 

multi-stakeholder initiatives grouping together organizations representing the full range of 

interests involved. This enables all participants in the governance process to make genuine 

representative claims about their own constituencies only (and, not, say, to claim to 

represent alone the full spectrum of interests, which is unlikely to be true). Multi-

stakeholder organizations are therefore arguably more likely to be recognized as credible 

rule-makers which are themselves autonomous from the vested interests which compose 

them. This might then in turn stand an increased chance of translating into a recognition 

a posteriori or their mandate to issue global governance standards.963 This shift from 

unilateral to multi-stakeholder governance can notably be witnessed in the field of 

corporate social responsibility.964 However, even for a multi-stakeholder process, obtaining 

such a mandate to regulate and bind beyond the circle of direct participants is arguably still 

very difficult, and few of them have succeeded in placing uncontested representative 

claims.965 One example is in the field of forestry, in which the Forest Stewardship Council 

                                                 
962 For an argument to that effect, see Lori Wallach, ‘Accountable Governance in the Era of Globalization: 
The WTO, NAFTA, and International Harmonization of Standards’ 50 University of Kansas Law Review 
823, 863. 
963 Luc Fransen, ‘Multi-Stakeholder Governance and Voluntary Programme Interactions: Legitimation 
Politics in the Institutional Design of Corporate Social Responsibility’ (2012) 10 Socio-Economic Review 
163, 169. 
964 Peter Utting, ‘Regulating Business via Multistakeholder Initiatives: A Preliminary Assessment’, Voluntary 
approaches to corporate responsibility: Readings and a resource guide, vol 61130 (United Nations Research Institute for 
Social Development Geneva 2002) 93. 
965 Matthias Lievens, ‘From Government to Governance. A Symbolic Mutation and Its Repercussions for 
Democracy’ (2015) 63 Political Studies 2, 11–12. 



Hachez – Normative benchmarks for a global rule of law  III.4.1 

 
 

278 
 

(FSC) has put in place a complex system of NGO-Business-local communities, but also 

North-South stakeholder representation, and is one of the most advanced representation 

systems in global governance. Yet, it is still the object of much contestation from 

stakeholders and of competition from other schemes making the same representative 

claims.966 

 We acknowledge that there are obvious links between these developments and the 

perception of legitimacy of global governance, since fair and transparent interest 

representation and inclusion as a basis for deliberative rule-making will likely be accounted 

for as ‘legitimacy as process’ (see above, section II.3.3.3.1). Indeed, the issue of 

representation is one of the main angles through which the question of the democratization 

of global governance is addressed.967 However, this section intended to show that the 

clarity of one’s mandate to speak on behalf of constituencies and engage in regulatory 

activities in their name had much to do with the perception of publicness and autonomy 

of the regulatory system which is characteristic of legality, as opposed to a perception of 

self-appointment and deception which is characteristic of capture and oppression. Legality 

thus understood then enables the cognitive aspect of determining the validity of global 

norms. We also showed that the only way to achieve knowledge of mandates as a parameter 

of legality is the requirement that representative claims be met with complete transparency 

demands so as to expose which groups and interests are actually represented in the 

regulatory process. 

                                                 
966 van Waarden 37–38 and 45. 
967 Alessandro Mulieri, Antoon Braeckman and Tim Heysse, ‘Reconceptualizing the Challenges for Theories 
of Democracy’ in Jan Wouters and others (eds), Global Governance and Democracy: A Multidisciplinary Analysis 
(Edward Elgar Publishing 2015) 234–245. 
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III.4.1.3 The question of rationality 

A final pillar of legality which we would like to address is that of the rationality of rules. 

We have shown above that much of the benefit of having a legal system lies in that the 

rules are balancing reasons to act in one way or another. From that point of view, legal 

rules are only truly valid if such balancing proposes the best possible course of action, all 

things considered. Ensuring and showing a proper balance of reasons is a legality 

consideration, as it allows to display the sense of publicness and objectivity which is 

characteristic of law. Rules which are not rational are akin to whimsical orders and appear 

arbitrary. A determination of the legality of a rule therefore also requires making a 

judgment as to its rationality. Most of the time, the reasoning which led to the adoption of 

a rule is quite complex and is based on large amounts of disparate data and information, 

so that the balance of reasons cannot be known just by looking at the rule. This is why 

here as well, transparency is required: decision makers must give the reasons which have 

presided to the adoption of a rule, so that the rationality aspect of legality can be 

ascertained. 

 Some have argued that the very point of having a legal system was that it spared 

individuals the effort of performing balances of reasons themselves, and that rational 

determinations made by a legal system should never or almost never be questioned, as the 

authority of legal pronouncements was consubstantial with their validity understood as a 

source-based test.968 There would therefore in such situations be little use for transparency 

in reasons governing the issuance of a new rule. If this kind of stance may admittedly seem 

somehow reasonable in the context of very well-functioning and very well-established legal 

systems characterized by a routine verification of Raz’ ‘normal justification thesis’ (see 

above, section II.2.3.2), this is on the contrary quite untenable in global governance, where 

                                                 
968 Joseph Raz, ‘Legal Validity’, The authority of law Essays on law and morality (2nd edn, Oxford University Press 
1979). 
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validity, legality, and authority must be ascertained ex post facto, at the reception stage of the 

rule, and where the operation of the normal justification thesis cannot simply be assumed. 

In global governance, therefore, one needs to be able to check and question the reasons 

which have presided to the adoption of a rule in order to ascertain its rational character 

and whether it should be recognized as authoritative. Transparent reason-giving is 

therefore an enabler of legality evaluation. The types of reasons which are likely to lead to 

a positive legality assessment are of course numerous, but in global governance, one of 

them would carry quite some weight in determinations of legality: it is the reason that the 

rule in question complies with, and implements, a binding public (international) rule. For 

example, many CSR instruments, such as the Fair Labour Association’s workplace code of 

conduct, is explicitly based on International Labour Organization (ILO) standards which 

are among the best accepted and most widely ratified public international legal rules.969 

Therefore a statement of reasons that a standard was adopted and has to form and content 

it has because it complies with ILO rules should carry quite some weight in legality 

determinations. 

 In addition to exposing the rationality component of legality, transparent reason-

giving may also help addressing the problem of knowledge identified above. As explained 

by Stewart, reason-giving may enhance the legibility, clarity and understandability of a rule, 

and support its application in practical cases.970 The preamble of a piece of legislation 

indeed often helps highlight the intention of the legislator. Additionally, reason-giving may 

enhance the internal consistency and integrity of a regulatory order. If rules are explained 

in relation to each other, this sheds light on how they complement rather than contradict 

each other. This aspect is much debated, for instance, in the context of the EU, where 

                                                 
969 Fair Labor Organization, ‘FLA Workplace Code of Conduct and Compliance Benchmarks, Revised 
October 5, 2011’ <www.fairlabor.org/sites/default/files/fla_complete_code_and_benchmarks.pdf>. 
970 Stewart, ‘Remedying Disregard in Global Regulatory Governance: Accountability, Participation, and 
Responsiveness’ 264. 
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human rights, as constitutional values under Art. 2 TEU, must act as a ‘silver thread’ 

running across all EU policies.971 The EU is often criticized for failing to ensure that its 

policies coherently pursue human rights.972 Enhanced consistency could be achieved if all 

EU legislations were compelled to expose how they take into account the requirement to 

protect and promote human rights. In another vein, Stewart argues that ‘[r]equiring 

decision makers to give reasons for departing from prior decisions can promote a degree 

of decisional consistency, which serves as a further check on arbitrary decisions.’973 

 Reason-giving can finally also contribute to solving the problem of mandate, as it 

would force rule makers to explain how they respond to the requirements of their 

mandates, and which interests and motives were pursued in the decision-making process.974 

III.4.1.4 Conclusion: Legality, fragmentation and pluralism 

Legality, as indicated above, is the cognitive pole of legal validity. Legality is the ensemble 

of conditions which allows a subject to recognize, when faced with a rule or command, 

that such rule of command is law as opposed to the sheer expression of unfettered power. 

An ascertainment of legality does not, so we argue, exhaust the question of validity and 

automatically devolve authority to a legal rule, but it is an important component of validity. 

In this section, we argued that ascertaining the legality of a rule of global governance 

required to elucidate three questions: the question of knowledge (rules are made through 

a process and bear such formal qualities that they ensure that the rule’s existence and 

content can be known and that it is autonomous from power); the question of mandate 

                                                 
971 European Commission and High Representative of the European Union for Foreign Affairs and Security 
Policy, ‘Human Rights at the Heart of EU External Action -- Towards a More Effective Approach, 12 
December 2011, COM(2011) 886 Final’ 4. 
972 See Nicolas Hachez, ‘Report Discussing and Integrating the Outcome of the Research Realised in the 
FRAME Project’ [2015] FRAME Deliverable 15.1 20 ff <http://www.fp7-frame.eu/wp-
content/uploads/2016/03/30-Deliverable-15.1.pdf>. 
973 Stewart, ‘Remedying Disregard in Global Regulatory Governance: Accountability, Participation, and 
Responsiveness’ 265. 
974 Ibid. 
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(rules are made by actors who can be trusted to make them); and the question of rationality 

(rules represent a proper balance of reasons). When subjects are debating, in the dialectical 

process on the rule of law, whether a rule or rule-system is achieving an acceptable degree 

of legality, we argue that they should discuss how to bring operational answers to each of 

those questions. The review of the literature which has supported this chapter, and 

particularly the Global Administrative Law scholarship, suggests that such conversation is 

already ongoing. We also argued in respect of each parameter that bringing such answers 

and making proper determinations required one enabling factor: transparency. 

Transparency means that the rule-maker must (passively or actively) provide accessible 

information on the existence and content of a rule, on the interests which are represented, 

and on which reasons explain the rule as it was adopted. Research in this regard tends to 

show that transparency is more widespread when private regulators seek to provide ‘club 

goods’ i.e. standards which are supposed to provide benefits for the regulated, such as for 

instance product compatibility standards; whereas more opacity was found in relation to 

‘public goods’ standards, i.e. standards which are meant to reduce negative externalities or 

deliver social benefits to affected communities, such as for example corporate social 

responsibility standards.975 

 Systematizing the search for legality through transparent provision of information 

regarding these parameters will also have a net effect which may then in turn countervail 

one of the biggest cognitive challenges which global governance is facing, namely that of 

countering the fragmentation and proliferation of private global governance schemes. Such 

fragmentation and proliferation considerably limits the value of private global governance 

since it fails to provide each subject with a clear picture of his or her rights and obligations, 

thereby defeating the rule’s role as an effective guide for conduct. Such failure of global 

                                                 
975 Fabrizio Cafaggi and Andrea Renda, ‘Measuring the Effectiveness of Private Regulatory Organizations’ 
[2014] Strijbis Foundation Report 64 <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2508684>. 
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governance to harmonize practices also prevents it from fulfilling its role as a shaper of 

expectations. Finally, fragmentation and proliferation creates gaps and overlaps which 

allow many actors to escape regulation altogether. To respond to such problems, Cafaggi 

has shown that two processes are at play.976 First, public authorities, by designating, co-

opting, and delegating regulatory power to global governance processes, are in a sense 

‘orchestrating’ private global governance and ensuring a minimum of coordination 

between different initiatives.977 The second is the creation of private ‘meta-regulators’ – 

currently mainly at sectoral level – which provide global governance rule-makers with 

directives on how to develop qualitative standards,978 or how to sort out and possibly 

reconcile competing schemes.979 We believe that the parameters of legality defined above 

are quite relevant to the work of orchestrators and meta-regulators who are engaged in 

identifying which rules of global governance are worthy to be followed. 

III.4.2 Measuring effectiveness in global governance 

As was discussed above, effectiveness is an important element of the validity of a norm as 

law. A rule which would not be followed by effects would assuredly be ‘lame’ and not 

‘valid’. In global governance, the effectiveness factor perhaps comparatively takes a larger 

place in the overall assessment of the validity of norms and standards, given the primary 

focus on ‘problem-solving’. An examination of the literature reveals that the centrality of 

effectiveness in relation to private global governance is very well understood, judging by 

                                                 
976 See Cafaggi, ‘Transnational Private Regulation: Regulating Global Private Regulators.’ 
977 Kenneth W Abbott and Duncan Snidal, ‘Strengthening International Regulation Through Transnational 
New Governance: Overcoming the Orchestration Deficit’ (2009) 42 Vanderbilt Journal of Transnational 
Law 501; Colin Scott, ‘Regulating Everything: From Mega- to Meta-Regulation’ (2012) 60 Administration 
61. 
978 Cafaggi, ‘Transnational Private Regulation: Regulating Global Private Regulators’ 219. A prominent 
example is the ISEAL Alliance, which has developed 10 credibility principles for international standards, 
several of which are very germane to our parameters of legality. See ISEAL Alliance, ‘Principles for Credible 
and Effective Sustainability Standards Systems’ 
<http://www.isealalliance.org/sites/default/files/Credibility Principles v1.0 low res.pdf>.  
979 Jacco Bomhoff and Anne Meuwese, ‘The Meta-Regulation of Transnational Private Regulation’ (2011) 38 
Journal of Law and Society 138. 
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the number of recent studies which have been published on this topic. This section 

therefore focuses on the strategies which have been put in place by private global 

governance initiatives to ensure the highest possible degree of effectiveness, but also to 

enable the public, the subjects, to evaluate the effectiveness of private global governance. 

This analysis will be conducted along the three different dimensions of effectiveness 

identified above. We will therefore in turn examine how private governance may change 

behavior (see above, section II.3.3.2.1), how private global governance may achieve its 

stated problem-solving objectives (see above, section II.3.3.2.2), and finally how private 

global governance may have an effect on the accepted norms of communities (II.3.3.2.3).  

III.4.2.1 Changing behavior 

To recall, the first dimension of the effectiveness of a rule is to change behavior in the way 

that said rule intends. This interrogates the level of compliance with the standards, but also 

first their level of uptake. Private standards, since they are not issued by a State authority 

with police powers, are ‘voluntary’ in nature: whether or not they will be applied in a certain 

situation will depend on a choice of those concerned by such situations. Food producers, 

suppliers or retailers are not, for instance, obliged to use a particular private food safety 

standard. Corporations are not obliged either to take up a particular CSR standard. 

Whether they will voluntarily do so may depend on many different things, among others 

whether the standard is considered to have any problem-solving potential, but also for 

reasons which approximate the other two dimensions of validity: whether the standard is 

formally in good shape, and whether it is considered as legitimate.980 Uptake is therefore 

often voluntary, but there are a number of ways in which adopting a standard can become 

mandatory. First of all, taking up and applying a certain standard may become mandatory 

                                                 
980 Cafaggi and Renda 77. 
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‘by practical necessity or market pressure’ to exercise a particular activity.981 For instance, 

showing compliance with a number of food safety standards is a sine qua non condition for 

a producer of agricultural goods to enter Western markets because this is a typical 

requirement which local market ‘gatekeepers’ (i.e. supermarket chains) will place on their 

suppliers.982 Should a producer not wish to use these standards, he or she will be de facto 

prevented from selling produce in most Western supermarkets, even though its produce 

may comply with local legislation. Sometimes, complying with a standard to enter a market 

is mandatory for technical reasons. If one wants to sell high definition DVDs, for instance, 

they must comply with the Blu-Ray standard which has imposed itself as the de facto norm 

for DVD players.983 Should a DVD maker not wish to follow this standard, unless it is 

influential enough to impose a new standard, he or she will likely quickly go out of 

business.984 The same is true for a bolt manufacturer who would not want to follow the 

accepted standards for the gauges of the bolt’s heads, etc. Another example by which 

private standards may become mandatory de facto is through public procurement. Public 

authorities may put their enormous needs and purchasing power to strategic use,985 and 

therefore have increasingly taken the habit of setting sustainability specifications for the 

goods and services which they purchase, which may take the form of mandatory 

compliance with a private sustainability standard.986 In order to be able to compete in a 

                                                 
981 Tim Bu ̈the and Walter Mattli, The New Global Rulers : The Privatization of Regulation in the World Economy 
(Princeton University Press 2011) 17. 
982 Doris Fuchs, Agni Kalfagianni and Tetty Havinga, ‘Actors in Private Food Governance: The Legitimacy 
of Retail Standards and Multistakeholder Initiatives with Civil Society Participation’ (2009) 28 Agriculture 
and Human Values 353, 354.; Grace Chia-Hui Lee, ‘Private Food Standards and Their Impacts on 
Developing Countries’ [2006] European Commission – DG Trade Unit G2 Paper 
<http://trade.ec.europa.eu/doclib/docs/2006/november/tradoc_127969.pdf>. 
983 See above, n 897. 
984 Bu ̈the and Mattli 34–35. 
985 See Walter Moser and others, ‘Strategic Use of Public Procurement in Europe’ [2010] Adelphi, Final 
Report to the European Commission MARKT/2010/02/C 33 
<http://ec.europa.eu/internal_market/publicprocurement/docs/modernising_rules/strategic-use-public-
procurement-europe_en.pdf>. 
986 In turn, public authorities also shape the way private standards are designed. See David D’Hollander and 
Axel Marx, ‘Strengthening Private Certification Systems through Public Regulation’ (2014) 5 Sustainability 
Accounting, Management and Policy Journal 2. 
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public procurement tender, a company must then show that it complies with the 

specifications of the call, including the private standard. 

A second way in which private standards may become mandatory is when they are 

made mandatory through the use of a legal mechanism. For instance, many standards are 

rendered mandatory and enforced by contract. To come back to the example of food safety 

mentioned above: in supply contracts with Western supermarkets, suppliers will have to 

commit to apply a standard, and maintain compliance throughout the contractual 

relationship, for instance by being able to show a certificate (see below, this section). 

Failure to apply the standard or to obtain the certificate then amounts to a breach of 

contract987 and renders the supplier liable in court for any damage, and even for any 

contractual fine if these were provided for in the agreement.988 The last way in which a 

standard may become mandatory is if it is explicitly made so by public legislation. We 

already alluded above (section III.4.1.1) to the EU’s ‘new approach’ to product safety, by 

which directives relating to particular products refer to private standards.989 Another 

example, also in the context of the EU, is the EU’s accounting directive. After struggling 

for a long time to achieve harmonization of accounting rules, EU institutions decided in 

2002 that, as of 2005, EU companies would have to follow the standards of the 

International Accounting Standards Board (IASB) – a private organization dominated by 

industry990 – which are incorporated into Commission regulations.991  

                                                 
987 For the different possible types of violations of the GLOBALG.A.P. standard, see Doris Fuchs and Agni 
Kalfagianni, ‘The Effectiveness of Private Food Governance in Fostering Sustainable Development’ in Tetty 
Havinga, Frans van Waarden and Donal Casey (eds), The Changing Landscape of Food Governance: Public and 
Private Encounters (Edward Elgar Publishing 2015) 144. 
988 Bernd van der Meulen, ‘The Anatomy of Private Food Law’ in Bernd van der Meulen (ed), Private Food 
Law: Governing Food Chains Through Contract Law, Self-regulation, Private Standards, Audits and Certification Schemes 
(Wageningen Academic Pub 2011) 78. 
989 Bu ̈the and Mattli 220. 
990 Eve Chiapello and Karim Medjad, ‘An Unprecedented Privatisation of Mandatory Standard-Setting : The 
Case of European Accounting Policy’ (2009) 20 Critical Perspectives on Accounting 448, 453. See also Walter 

Mattli and Tim Büthe, ‘Accountability in Accounting ? The Politics of Private Rule-Making in the Public 
Interest’ (2005) 18 Governance: An International Journal of Policy, Administration, and Institutions 399. 
991 Regulation (EC) No 1606/2002 of the European Parliament and of the Council of 19 July 2002 on the 
Application of International Accounting Standards, O.J. L243, 19.11.2002, p. 1, Arts. 2–3. 
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Yet, voluntary or mandatory uptake of a standard does not evacuate the problems 

of errors, free-riding or fraud which cause all rules not to be followed to a more or less 

large extent. Therefore, one needs to verify and ensure compliance in order to ascertain 

whether the standard has behavioral effectiveness. Typically, with regard to private 

standards, this is done in two ways: ex ante through certification, or ex post through 

verification and enforcement. Certification is a way for a rule-taker to show that he or she 

is complying with a standard, and which therefore has the economic advantage of 

removing the need to conduct further verification. Certification results in a certificate of 

compliance being awarded after a verification of the situation of the subject. All types of 

certification are however not equally reliable guarantees of compliance. First party 

certification is self-certification: the rule-taker pledges that he or she complies. Second 

party certification is performed by the entity imposing respect of the standard. Third party 

certification is performed by an independent and accredited entity.992 It is generally believed 

that third-party certification is the most credible guarantee of compliance, and indeed it is 

widely practiced in a number of fields, from accounting to food safety.993 It however poses 

a number of challenges. First of all, it is costly, and not all rule-takers can afford to hire an 

audit consultant to verify their operations, thereby excluding themselves from any dealings 

with the private or public entities which require a certificate. Certification therefore hands 

a premium to large and powerful actors.994 Second, certification may only move the 

problem of reliability up by one level, as a certificate will only be as reliable as the certifier 

is honest, competent, meticulous, etc. The issue of the accreditation of certifiers is therefore 

also of prime importance, but there is no space here to analyze it in detail.995 

                                                 
992 Axel Marx, ‘Global Governance and the Certification Revolution: Types, Trends and Challenges’ in David 
Levi-Faur (ed), Handbook on the Politics of Regulation (Edward Elgar Publishing 2011). 
993 Allison Loconto and Eve Fouilleux, ‘Politics of Private Regulation: ISEAL and the Shaping of 
Transnational Sustainability Governance’ (2014) 8 Regulation & Governance 166, 174. 
994 Marx, ‘Global Governance and the Certification Revolution: Types, Trends and Challenges’ 600. 
995 See Jacques MacMillan, ‘La Certification Des Produits et Des Services Dans l’Union Européenne’ [2013] 
Journal de droit européen 133, 137. 
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When certification is not available, or when the certificate is thought to have been 

breached, a number of ways are available to secure compliance through enforcement. In 

certain well-defined cases, soft ways such as naming and shaming or consumer pressure 

may prove effective,996 but let us here rather focus on more institutionalized ways to 

enforce standards. We have alluded above to the so-called ‘shadow of hierarchy’, which 

allows to bring the State back in. This is the case when legal action is available because the 

standard is included in a contract or in applicable legislation. But some private standard-

setters, such as the Forest Stewardship Council, have designed their own enforcement and 

dispute-settlement mechanisms to which, for instance, stakeholders can file complaints 

against an entity failing to comply with a standard it has committed to.997 Such mechanisms 

are however rare, and when they exist, they face considerable difficulties, among which 

cost, keeping the caseload manageable, ensuring an accessible and fair process, or limiting 

the transfer of rule-takers to other less stringent standards.998 Such mechanisms are 

however believed to show promise, notably in remedying the flaws of ex ante certification, 

as they can first point to standard violations which require extensive local knowledge (such 

as in the case of labor standards), and empower local actors by providing ‘bottom up’ 

enforcement options.999 For these to work, however, Cafaggi and Renda put forward a 

number of factors which can influence the functioning of the scheme: ‘(1) the scope and 

quality of enforcement, (2) the independence of enforcement, (3) the length of the 

procedures, (4) the rights attributed to members and non-members of the scheme, and (5) 

                                                 
996 See Gary Gereffi, Ronie Garcia-Johnson and Erika Sasser, ‘The NGO-Industrial Complex’ (2001) 125 
Foreign Policy 56. 
997 See Forest Stewardship Council, ‘FSC Dispute Resolution System’ 
<https://ic.fsc.org/en/stakeholders/dispute-resolution>. 
998 See Axel Marx, ‘Legitimacy, Institutional Design, and Dispute Settlement: The Case of Eco-Certification 
Systems’ (2014) 11 Globalizations 401. 
999 Axel Marx and Jan Wouters, ‘Redesigning Enforcement in Private Labor Regulation. Will It Work?’ [2015] 
International Labour Review DOI: 10.1111/j.1564, 22. 
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the relationship between enforcement by private regulators and public enforcement bodies 

(judges, administrative courts).’1000 

III.4.2.2 Solving problems 

Private standards generally emerge spontaneously in response to a perceived problem 

which is left without solution by public authorities. The main objective of private standards 

is therefore to remedy such problem. In that regard, ‘[a]n effective regulator – be that in 

the public or private sector – is one that manages to trigger a behavioral change in a 

direction that realizes the intended impacts.’1001 Effectiveness in the sense of efficacy (see 

above, section II.3.3.2.2) therefore also concerns the extent to which, at the end of the day, 

the problem in question has been solved thanks to the application of the standard. This is 

more than simply asking the question of compliance, as actors might well comply with the 

standard, if it is poorly designed, it might not solve the issue, or solve it while creating 

perverse effects on the side.1002 A proper assessment of effectiveness therefore requires 

first to identify precisely what the end objective of the standard is,1003 and then its impact. 

 One phenomenon which is in this regard usually described as a hindrance to the 

effectiveness of standards is the proliferation of different schemes (see above, section 

III.4.1.4). It is true that the multiplication of norms, standards and processes can be 

confusing for subjects and create a so-called ‘race to the bottom’ as regulators vying for 

regulatees seek to offer the most advantageous schemes. However, one can look at it from 

the opposite point of view of the creation of virtuous circles (‘race to the top’). Some 

                                                 
1000 Cafaggi and Renda 75. 
1001 Ibid 79. 
1002 See above the issue of the exclusionary effect of private food standards for Southern smallholders. 
Likewise, CSR standards are often deemed to be suboptimal as they would place compliant actors at a 
financial disadvantage against those actors who do not comply. 
1003 This may not always be easy when standards grapple with complex fields and problems. As emphasized 
by Cafaggi and Renda (Ibid): ‘Often the assumption is that regulatory objectives are discrete. Reality is 
different. Multiple objectives are intertwined. Regulatory processes are the outcomes of trade-offs among 
conflicting objectives and the evaluation should capture how these trade-offs are solved in the real decision 
making process.’ 
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scholars have convincingly argued that, in ‘polycentric regulatory regimes’ characterized by 

a plurality of actors each issuing their own norms on a particular issue, ‘regulatory 

competition’ may ensue so that governing entities must all strive to offer the best possible 

norm from all possible points of view, most notably the ability to solve the problem, but 

also perhaps legality and legitimacy elements.1004 Regulatory competition might also 

mobilize, in the standard-setting process, the expertise, resources and capabilities of a very 

large pool of regulators/regulatees,1005 rendering such process very dynamic.1006 

Experiences of regulatory competition have been quite diverse, and in some sectors such 

as forestry, this has led to a progressive ratcheting up of standards, whereas in the food 

safety sector no particular improvement could be noted.1007 An issue which was however 

pointed out is that such regulatory proliferation, pluralism and competition might not be 

very productive if its outcomes are not ‘rationalized’ by processes and institutions in charge 

of ensuring proper learning and consolidation of best practices, notably through 

establishing feedback loops among public and private regulators. These possibilities have 

been explored by the reflexive1008 and experimentalist1009 governance scholarship and are 

progressively being turned into practice by meta-regulators (see above, section III.4.1.4). 

                                                 
1004 See notably Black, ‘Constructing and Contesting Legitimacy and Accountability in Polycentric Regulatory 
Regimes’; Julia Black, ‘Legitimacy and the Competition for Regulatory Share’ [2009] LSE Law, Society and 
Economy Working Paper 14/2009 <https://www.lse.ac.uk/collections/law/wps/WPS2009-
14_Black.pdf>; Errol E Meidinger, ‘Competitive Supra-Governmental Regulation: How Could It Be 
Democratic?’ (2008) 8 Chicago Journal of International Law 513. 
1005 Abbott and Snidal, ‘Strengthening International Regulation Through Transnational New Governance: 
Overcoming the Orchestration Deficit’ 525 and 529. 
1006 Abbott and Snidal note that a multiplicity of regulators creates a space for ‘regulatory experimentation’, 
emulation and ‘mutual learning’, which arguably creates a dynamic of improvement and engage transnational 
governance networks in a ‘permanent strategy for innovation’. However, as the same authors note, ‘these 
benefits are diminished by the absence of any centralized agency in Transnational New Governance to 
promote learning and consolidate the lessons of experimentation …’. See Ibid 527 and 532. 
1007 Cafaggi and Renda 67. 
1008 Colin Scott, ‘Reflexive Governance, Regulation and Meta-Regulation: Control or Learning?’ in Olivier 
De Schutter and Jacques Lenoble (eds), Reflexive governance redefining the public interest in a pluralistic world (Hart 
Pub, 2010) 59–60. 
1009 Graínne De Búrca, Robert O Keohane and Charles F Sabel, ‘New Modes of Pluralist Global Governance’ 
(2013) 45 NYU Journal of International Law and Politics 723, 782; Gráinne De Búrca, Robert O Keohane 
and Charles Sabel, ‘Global Experimentalist Governance’ (2014) 44 British Journal of Political Science 477, 
478. 
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 From the point of view of the actual measurement of the impacts of (competing 

or monopolistic) private regulatory schemes on the issues at hand, a number of 

mechanisms have been put in place. The first one is the benchmarking of standards against 

indicators which describe or quantify the situation which the standard aims to regulate, and 

therefore can give, over time, a precise idea of whether or not the standard is having the 

desired effect. GLOBALG.A.P., for instance, the leading standard for good agricultural 

practices (GAP) (see below, section III.4.3), refers in a number of respects to compliance 

with national law, and benchmarks its standard against local indicators for this particular 

aspect, in order to facilitate certification.1010 One should however be wary of declaring 

indicators the panacea, as they themselves suffer from a number of ailments. First of all, 

the raw material of indicators is data.1011 In order, for instance, to be able to reliably 

determine the level of protection of labor rights in a particular industry, one needs to 

inventorize violations, complaints, accidents, the level of unionization, etc. This may prove 

very arduous in certain countries in which people do not have a clear idea of their rights, 

or a weak culture of litigating their rights.1012 Moreover, comparability commands a well-

settled methodology to compare over time, but also across the regulated population. This 

includes to collect quantitative data, but also qualitative data which must then be coded. In 

the field of CSR, it is argued that such reliable methodology and expertise is not yet 

available.1013 Finally, while indicators give an impression of objectivity, they however 

unmistakably reflect biases and normative choices which will then inevitably color the 

evaluation process.1014 An example is given by the indicators of sovereign creditworthiness 

                                                 
1010 Anne Tallontire and others, ‘Beyond the Vertical? Using Value Chains and Governance as a Framework 
to Analyse Private Standards Initiatives in Agri-Food Chains’ (2011) 28 Agriculture and Human Values 427, 
431. 
1011 Kevin E Davis, Benedict Kingsbury and Sally Engle Merry, ‘Indicators as a Technology of Global 
Governance’ (2012) 46 Law & Society Review 71, 74. 
1012 See, analogically, regarding torture indicators: Bård A Andreassen and Hans-Otto Sano, ‘What’s the Goal? 
What’s the Purpose? Observations on Human Rights Impact Assessment’ 275 279. 
1013 Scheltema 286–287. 
1014 Davis, Kingsbury and Merry 77–78. 
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developed by credit rating agencies which have instilled a deep neoliberal bias in market 

perceptions of ‘appropriate budgetary conduct’, with dire and decisive consequences on 

the unfolding and handling of the recent sovereign debt crisis in the EU.1015 

 Finally, as already alluded to above, problem-solving effectiveness is increasingly 

evaluated, by public and private regulators alike, by means of ‘impact assessments’. Impact 

assessments are studies which allow, ex ante in a predictive manner, or ex post in an 

evaluative manner, to assess the impacts of a piece of regulation. In private regulation, the 

practice of ex ante impact assessment has been found to be less pervasive than ex post impact 

assessments, by way of audit and reporting, for instance.1016 This evidences the differing 

dynamics of private and public regulation, as recent research has found an opposite balance 

in EU impact assessment, for instance, which shows that regulations are quasi-

systematically evaluated before their adoption, whereas their actual impacts after entry into 

effect is rarely scrutinized.1017 This might have to do with the fact that many private 

standards are meant to deliver ‘club goods’, i.e. benefits to be reaped by the regulating entity 

and its associates, rather than community goods.1018 Therefore, since predictive impact 

assessment might evidence negative externalities (such as, in the field of food safety, 

exclusionary effects on smallholders), some reluctance to conduct such studies and fully 

expose perverse effects might be encountered,1019 despite the fact that meta-regulators like 

the ISEAL Alliance are encouraging this practice.1020 Moreover, predictive impact 

assessment is a tricky exercise, and methodological flaws are still prevalent, thereby limiting 

                                                 
1015 Bartholomew Paudyn, ‘Credit Rating Agencies and the Sovereign Debt Crisis: Performing the Politics of 
Creditworthiness through Risk and Uncertainty’ (2013) 20 Review of International Political Economy 788, 
813. 
1016 Cafaggi and Renda 87–88 and 98. 
1017 Hachez and Lein. 
1018 Cafaggi and Renda 77. 
1019 Ibid 72. 
1020 See ISEAL Alliance, ‘Impacts Code’ <http://www.isealalliance.org/our-work/defining-
credibility/codes-of-good-practice/impacts-code>. 
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the reliability of findings.1021 For instance, studies regarding the assessment of human rights 

impacts in the framework of EU trade agreements has demonstrated that the methods 

used, i.e. modelling the effects of liberalization scenarios on the third country’s economy 

and on that basis extrapolating human rights impacts, led to a tendency to conclude to 

positive social impacts, and to largely rule out impacts on civil and political rights, which, 

as evidenced through stakeholder consultation, does not reflect the reality.1022 As said, ex 

post impact assessments are more widespread, and take the form of audits and reports. 

However, research has found that such practices were rather meant to assess behavioral 

effectiveness and verify compliance in subjects rather than question the logic of the scheme 

by assessing whether the problem at hand is being solved.1023 Such studies should however 

be conducted, as problem-solving (and so-called ‘output legitimacy’) is the main selling-

point of private global governance. Therefore, in order to accept or reject its claim to be 

followed, subjects should be aware of the net result of the regulation on the problem at 

hand. Recent studies have shown that, for complex problems (other, for instance, than 

industry coordination), private standards may not achieve much on their own. Illustratively, 

a study showed that the Forest Stewardship Council, the best recognized private forestry 

standard, had a marginal ‘macro-impact’ on deforestation. This is especially true in 

countries where producers do not have the resources to obtain certification, or do not have 

                                                 
1021 James Harrison, ‘Human Rights Measurement: Reflections on the Current Practice and Future Potential 
of Human Rights Impact Assessment’ (2011) 3 Journal of Human Rights Practice 162; Saskia Bakker and 
others, ‘Human Rights Impact Assessment in Practice: The Case of the Health Rights of Women Assessment 
Instrument (HeRWAI)’ (2009) 1 J Human Rights Practice 436; Chaunjit Chanchitpricha and Alan Bond, 
‘Conceptualising the Effectiveness of Impact Assessment Processes’ (2013) 43 Environmental Impact 
Assessment Review 65; Ana Maria Esteves, Daniel Franks and Frank Vanclay, ‘Social Impact Assessment: 
The State of the Art’ 34; James Harrison and Alessa Goller, ‘Trade and Human Rights: What Does “Impact 
Assessment” Have to Offer?’ (2008) 8 Human Rights Law Review 587. 
1022 Hachez and Lein. 
1023 Loconto and Fouilleux 173. See also Cafaggi and Renda 98: ‘ex post evaluation primarily through 
reporting is more diffused that ex ante appraisal of future regulation in Private regulatory schemes. However 
the differences across organizations are remarkable. In most cases there is a lack of analysis on regulatory 
choices, governance arrangements, patterns and drivers of regulatory performance, the achievement of 
statutory objectives and even more frequently a lack of analysis on the direct and indirect impacts generated 
by the activity of the regulator.’ 



Hachez – Normative benchmarks for a global rule of law  III.4.2 

 
 

294 
 

access to export markets, since many certification mechanisms rest on market incentives. 

Likewise, if private standards cannot harness support from local governments and 

authorities, and if the latter work at cross-purposes with the standard (for example by 

promoting deforestation-prone agricultural policies), problem-solving effectiveness will be 

limited.1024 

III.4.2.3 Setting general norms 

From the point of view of the last aspect of effectiveness, namely the ability to promote 

norms which will be accepted as general and symbolic (see above, section II.3.3.2.3), beyond 

the circle of directly involved participants (the standard-setter and the certified subjects in 

food safety, for instance), private global governance has typically struggled. Some argue 

simply that this is not the purpose of global governance, which is aimed at solving 

problems for a defined circle of stakeholders, and does not have any interest or intention 

to bring benefits to any kind of ‘society’ at large. This means, notably, that the definition 

of the objectives and the development of the standard usually does not take place through 

open and meaningful public deliberation.1025 As Matthias Lievens argues,  

the telos of governance remains to strive for effective problem solving through the 
mobilisation of a set of actors with the adequate power and knowledge to issue 
certain norms or standards, and not to stage dissensus as such. Many governance 
initiatives develop a discourse about involving civil society, but this is always aimed 
at coopting civil society groups, and never at staging its plurality and division.1026 

Such unilateral approach and lack of meaningful participation assuredly makes the 

‘publicness’ character of the standard quite difficult to perceive so that widespread 

endorsement of it as ‘a norm to be followed’ beyond the club of its explicit benefiters is 

unlikely.  

                                                 
1024 Axel Marx and Dieter Cuypers, ‘Forest Certification as a Global Environmental Governance Tool: What 
Is the Macro-Effectiveness of the Forest Stewardship Council?’ (2010) 4 Regulation & Governance 408, 
427–428. 
1025 Which, by the way, may also negatively impact problem-solving, as the standard setter deprives itself 
from valuable experience and knowledge. See Brunkhorst 678. 
1026 Lievens 14. 
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 Other authors are more optimistic and see real potential in the production of 

‘global public goods’ by private actors, especially when civil society is in the driving seat. 

In such case, private global governance could be analyzed as happening based on an 

‘implicit delegation to regulate on behalf of dispersed communities’1027 (see above, section 

III.4.1.2). Of course, challenges remain, and notably how to provide incentives for private 

actors to deliver public goods through regulation, how to ensure balance between for- and 

not-for-profit actors in private regulation, how to understand the role of markets in the 

delivery of public goods and how to make sense of the interaction between private 

regulation and public authorities in that regard.1028 Accordingly, and in spite of such 

difficulties, some progress as to constitutive effectiveness may be discerned in some fields, 

like CSR. In 1970, Milton Friedman peremptorily stated in the New York Times Magazine 

that ‘the social responsibility of business is to increase its profits’,1029 and forcefully argued 

that corporations only had responsibilities towards their shareholders. Such a point of 

view, as demonstrated by the second pillar of John Ruggie’s ‘protect, respect, and remedy’ 

framework, is no longer the norm:  

In addition to compliance with national laws, the baseline responsibility of 
companies is to respect human rights. Failure to meet this responsibility can subject 
companies to the courts of public opinion - comprising employees, communities, 
consumers, civil society, as well as investors - and occasionally to charges in actual 
courts. Whereas governments define the scope of legal compliance, the broader 
scope of the responsibility to respect is defined by social expectations - as part of 
what is sometimes called a company’s social licence to operate.1030 

At long last, the debates of civil society, businesses and governments and the very long 

iterative process for identifying, crafting, implementing and enforcing standards may 

therefore well have yielded a new norm which no one now disputes, at least in principle. 

                                                 
1027 Fabrizio Cafaggi, ‘Transnational Private Regulation and the Production of Global Public Goods and 
Private “Bads”‘ (2012) 23 European Journal of International Law 695, 697. 
1028 Ibid 698. 
1029 Milton Friedman, ‘The Social Responsibility of Business Is to Increase Its Profits’ reprinted in Walther 
Zimmerli, Markus Holzinger and Klaus Richter (eds), Corporate Ethics and Corporate Governance (Springer Berlin 
Heidelberg). 
1030 United Nations Human Rights Council 16–17, para. 54. 
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Its implementation, and its behavioral and problem-solving effectiveness are however not 

yet fully following suit.1031 

III.4.2.4 Conclusion: Making global governance instrumental for society at large 

Effectiveness is the instrumental pole of validity. Namely, effectiveness as a normative 

validity criterion measures whether a rule is ‘of good use’ to a community. From a rule of 

law point of view, this is a crucial element: for the members of a social order, the starting 

point of subjecting themselves collectively to a legal system is the assumption that its 

members will be better off than in the absence of such system. If this assumption is denied 

in practice, the legal system becomes useless for society, its rules are arbitrary, and their 

enforcement is oppressive. The analysis of the instrumental validity of private global 

governance from the different points of view of behavioral, problem-solving and 

constitutive effectiveness evidences a number of factors likely to impact these different 

dimensions. 

 From the point of view of whether or not a private standard will be complied with 

(behavioral effectiveness), i.e. whether it will induce alterations of behavior in subjects, 

section III.4.2.1 has shown that, in most cases, and in particular in the event a private 

standard is not meant to deliver a club good but rather a public good, and is thereby 

imposing a compliance cost on the standard-taker, overall effectiveness would require 

enablers or expedients, such as certification systems, contractual networks, or the shadow 

of hierarchy. The intensity with which compliance rests on such expedients depends, as 

was demonstrated, largely also on the perception of validity (and therefore authority) from 

the point of view of the other two benchmarks: legality and legitimacy. 

                                                 
1031 For an analysis of how the phenomenon of forest certification is changing wider forestry practices, see 
Errol Meidinger, ‘The Administrative Law of Global Private-Public Regulation: The Case of Forestry’ (2006) 
17 European Journal of International Law 47, 77. 
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 Section III.4.2.2 identified problem-solving as the main purpose of private 

standard-setting. Private standards generally either seek to pre-empt public regulation or 

to fill governance gaps left open by public authorities. A number of issues were identified 

with regard to the study and isolation of regulatory impacts on the problem considered. 

Current tools such as indicators and impact assessments are still too weak methodologically 

and too biased ideologically to present a reliable picture of the problem-solving potential 

of a private standard. Additionally, incentives of private standard-setters to conceal 

perverse effects or poor results are also hindering the evaluation of problem-effectiveness. 

 Section III.4.2.3 briefly discussed constitutive effectiveness, namely the ability of a 

private standard developed by and for a limited number of actors to spill over and become 

an accepted norm in the social order at large. The main issue identified in this respect was 

the insufficient or disingenuous engagement of most private standard-setters with 

stakeholders, as private regulation primarily seeks to solve problems from the single point 

of view of the standard-setter, and tends to be little concerned by its impact and reception 

in wider circles. 

 These findings evidence the intimate connection which exists between the 

instrumental pole of validity on the one hand, and the cognitive and axiological poles on 

the other hand. First of all, effectiveness assessments, in particular their behavioral and 

problem-solving dimensions, also suffer from challenges of a cognitive nature. This is why 

the dialectical process should insist to improve the tools which aim at unveiling and 

analyzing impacts, like certification processes, indicators or impact assessments, and in any 

event only accept to recognize as valid regulations which demonstrate maximal 

transparency as to such impacts. Second, the constitutive dimension of effectiveness is 

intimately linked to axiological considerations. Private standards are largely developed in a 

non-participatory manner, which gives the impression that standard-setters are self-

interested, whereby any imposition of the standard becomes oppressive, and any non-
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desired impact becomes unfair. In order to buttress constitutive effectiveness, and thereby 

also potentially reduce the costs of compliance (see above, section II.3.3.2.3), the dialectical 

process should keep placing demands on private-standard setters to develop through a 

participatory approach taking all points of view and all impacts into account. This should 

start with the identification of the problem at hand, continue with the definition of the 

behavioral demands imposed on subjects, with the evaluation processes and compliance 

criteria, and end with the overall evaluation of the success of the standard in tackling the 

problem initially defined. These reflections as to the contribution of a fair participatory 

process to effectiveness lead us to the last leg of our validity test: legitimacy. 

III.4.3 Legitimacy: Is democracy possible at global level?1032 

III.4.3.1 The meaning of legitimacy in global private governance 

Legitimacy is the axiological pole of legal validity, and addresses questions relating to 

whether or not rules are valid from the point of view of their claim to be the ‘right’ thing 

to do from a moral perspective. As indicated above, legitimacy considerations may of 

course concern the moral content of norms, i.e. whether such norms comply with morally 

superior principles such as human rights, or whether they implement the community’s 

project (see above, section II.3.3.3.2). Legitimacy also may have to do with the moral 

character of the norm-making process, in particular whether all persons and entities 

concerned were treated in a fair and just manner (see above, section II.3.3.3.1). We shall 

focus on this second procedural aspect in this final section and reflect on the implications, 

for global private governance, of the fact that it now seems generally accepted that a 

decisive determinant of a norm’s legitimacy is its democratic character, even in non-

                                                 
1032 Some paragraphs of this section are updated from Nicolas Hachez and Jan Wouters, ‘A Glimpse at the 
Democratic Legitimacy of Private Standards’ (2011) 14 Journal of International Economic Law 677. 
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traditional contexts such as global governance.1033 In many scholarly contributions dealing 

with legitimacy in (global) governance, it is explicitly or tacitly understood that legitimacy 

must be understood as ‘democratic legitimacy’, and that the democratic character of a norm 

makes it legitimate.1034 ‘Legitimate’ and ‘democratic’ are often used – deliberately or not – 

interchangeably, and the ‘legitimacy’ focus sometimes surreptitiously shifts into a study 

about democracy. Democracy is thus considered the most important framework of analysis 

for assessing the legitimacy of a norm – whether global or local, public or private.1035 In 

this regard, there is considerable talk of a ‘democratic deficit’ in global governance.1036 In 

global food governance, for instance, democratic legitimacy issues are increasingly raised, 

as the current regime is dominated by strong Western actors such as supermarket chains, 

although the circle of actors affected is much wider. This state of play, sometimes described 

as amounting to ‘capture’,1037 allegedly has a potentially negative impact on weaker actors, 

                                                 
1033 See already Weber, Economy and Society 266 ff.  See also B Guy Peters and Jon Pierre, ‘Governance, 
Accountability and Democratic Legitimacy’ in Arthur Benz and Yannis Papadopoulos (eds), Governance and 
Democracy: Comparing National, European and International Experiences (Routledge 2006) 38–40; Renate Mayntz, 
‘Legitimacy and Compliance in Transnational Governance’ [2010] MPIfG Working Paper 10/5 8 
<http://www.mpifg.de/pu/workpap/wp10-5.pdf>: ‘In the course of the development of modern 
(Western) society, the sovereign people have become the only normatively accepted source of legitimacy for 
political decisions.’ See further, Daniel Bodansky, ‘The Legitimacy of International Governance: A Coming 
Challenge for International Environmental Law?’ (1999) 93 The American Journal of International Law 596, 
599: ‘it is [...] no exaggeration to say that democracy has become the touchstone of legitimacy in the modern 
world.’ (Emphasis in original) 
1034 See for example Robert O Keohane, ‘Global Governance and Democratic Accountability’ in David Held 
and Mathias Koenig-Archibugi (eds), Taming Globalization: Frontiers of Governance (Polity Press 2003) 130: ‘We 
live in a democratic era, and I share the widespread belief that rules are only legitimate if they conform to 
broadly democratic principles, appropriately adapted for the context.’ David Held also argues that there is a 
‘growing recognition of democracy as the fundamental standard of political legitimacy which finds 
entrenchment in the Universal Declaration of Human Rights and regional treaties.’ See David Held, 
‘Cosmopolitanism: Ideas, Realities and Deficits’ in David Held and Anthony McGrew (eds), Governing 
Globalization: Power, Authority and Global Governance (Polity Press 2002) 315. 
1035 See in this regard, among many others, Steven Bernstein, ‘Legitimacy in Global Environmental 
Governance’ (2004) 1 Journal of Law and International Relations 8; Bernstein and Cashore; De Búrca, 
‘Developing Democracy Beyond the State’; Klaus Dingwerth, The New Transnationalism: Transnational 
Governance and Democratic Legitimacy (Palgrave MacMillan 2007). 
1036 See e.g. Andrew Moravcsik, ‘Is There a “Democratic Deficit” in World Politics? A Framework for 
Analysis’ (2004) 39 Government and Opposition 19. 
1037 Capture is a much discussed issue in political theory discussions about the balance to be found between 
the general and particular interests. See generally Michael E Levine and Jennifer L Forrence, ‘Regulatory 
Capture, Public Interest, and the Public Agenda: Toward a Synthesis’ (1990) 6 Journal of Law, Economics, 
& Organization 167.  
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who often question the legitimacy of private regulation in this field, including on 

democratic grounds.1038 

III.4.3.1.1 Democratic v. output legitimacy 

Democracy is a conceptually and historically loaded concept, and analysts struggle to 

approach it in relation to the regulation of the emerging global society and its problems.1039 

In the eyes of some, this may have to do with the fact that democracy is in general 

exclusively associated with the form of liberal democracy as operationalized in Nation-

States, which typically involves components such as parliamentary representation, or the 

use of voting as the ultimate instrument of popular participation in, and control of, 

government.1040 Such model of democracy is, it is rightly argued, impracticable at the global 

level.1041 This may explain why some public or private regulators are trying to foster their 

legitimacy in global governance without necessarily referring to democracy per se,1042 and 

why alternative bases for legitimacy are being developed. We hinted above at the notion of 

‘output legitimacy’ (see section II.3.3.2.2), under which governing entities and the norms 

they issue may gain legitimacy as a result of their problem-solving potential: ‘getting the 

job done’ would be the new paradigm of legitimacy, even at the expense of democratic 

                                                 
1038 See Fuchs, Kalfagianni and Havinga 2. 
1039 See e.g. Jan Aart Scholte, ‘Reconstructing Contemporary Democracy’ (2008) 15 Indiana Journal of Global 
Legal Studies 305.See also, for a view that international institutions and processes cannot be democratic, 
Robert Dahl, ‘Can International Organizations Be Democratic? A Skeptic’s View’ in Ian Shapiro and Casiano 
Hacker-Cordón (eds), Democracy’s Edges (Cambridge University Press 1999). 
1040 See e.g. Jacques Lenoble and Marc Maesschalck, Democracy, Law and Governance (Ashgate Publishing, Ltd 
2010).(identifying two ‘blockages’ in democratic theory). See also the distinction made by John Ferejohn 
between ‘folk democratic theory’ (characterized by strong forms and electoral mechanisms) and ‘deliberative 
democratic theory’. John Ferejohn, ‘Accountability in a Global Context’ [2007] IILJ Working Paper 2007/5 
7 ff <http://iilj.org/publications/documents/2007-5.GAL.Ferejohn.web.pdf>. On a general level, see the 
different ‘models of democracy’ identified by David Held, who now calls for a ‘cosmopolitan democracy’: 
David Held, Models of Democracy (3rd edn, Polity Press 2006). 
1041 In this regard, Andrew Moravcsik argues that it is pointless to assess the legitimacy of the EU against the 
standards of traditional plebiscitary or representative democracy. According to the author, the numerous 
constraints (checks and balances) imposed upon EU institutions are sufficient to assert its legitimate 
character in regard of current governance practices. See Moravcsik, ‘In Defence of the “Democratic Deficit”: 
Reassessing Legitimacy in the European Union’. 
1042 As indicated above, the tendency of certain global governance institutions to resort to pure expertise as 
a surrogate for democratic accountability is often criticized. In this regard, see notably Buchanan and 
Keohane 415–416.  
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forms.1043 Here the notion of legitimacy would partly coincide with that of effectiveness. 

However, for the following reasons we disagree with the argument that the democratic 

deficits encountered in global governance can be overcome by global governing entities 

having a high degree of ‘output legitimacy’.  

Based on section III.4.2.2, apart from the fact that ‘outputs’ are inevitably difficult 

to measure,1044 we can deduce that effectiveness is also determined by considerations of an 

axiological type. In dynamics which are characterized by the spontaneous emergence of 

new norms and by some degree of competition between them, fairness and morals do play 

a role in uptake, and in compliance.1045 Moreover, it has been argued that democratic 

deliberation also improves the substantive quality of the norms, as more actors may 

provide their input and contribute their expertise.1046 Therefore, the approach consisting 

in evacuating entirely from the evaluation of global governance the validity demands which 

are founded on moral acceptability is simply a non-starter and a strategic mistake. The 

conclusion to be drawn from these links between effectiveness and legitimacy is that what 

is at stake in the public’s demands for qualitative global governance is as much an 

instrumental value as a moral one. Moral demands may stem from requirements of human 

dignity finding their normative expression in human rights, and their practical incarnation 

in democracy: as the Universal Declaration of Human Rights proclaims,1047 all human 

                                                 
1043 Ngaire Woods analyses a certain trend toward a more ‘technocratic’ global governance, focusing on 
‘getting the job done’, and the ‘legitimacy [of which] in large part depends on the quality of the outcomes 
they produce, that is, if they do their job well or not. Results not process matters most, or to express it in the 
language of some political scientists, the quality of the outputs matters more than the democratic inputs.’ 
Ngaire Woods, ‘Global Governance and the Role of Institutions’ in David Held and Anthony McGrew (eds), 
Governing Globalization: Power, Authority and Global Governance (Polity Press 2002) 34. 
1044 Fuchs, Kalfagianni and Havinga 7. 
1045 See above n 1004 on regulatory competition. 
1046 Brunkhorst 678. See however Cafaggi and Renda 69, and Richard Stewart, ‘Administrative Law in the 
Twenty-First Century’ (2003) 78 New York University Law Review 437, 460: warning that increased 
participation processes might increase a number of costs and the overall effectiveness score. 
1047 See Art. 1 of the Universal Declaration of Human Rights, which states: ‘All human beings are born free 
and equal in dignity and rights. They are endowed with reason and conscience and should act towards one 
another in a spirit of brotherhood.’ Article 21 further provides: ‘(1) Everyone has the right to take part in the 
government of his country, directly or through freely chosen representatives. (2) Everyone has the right of 
equal access to public service in his country. (3) The will of the people shall be the basis of the authority of 
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beings are equal units of free will endowed with irreducible dignity, and therefore should 

enjoy the possibility to govern themselves, rather than have others do it for them.1048 Even 

in global governance, ‘government by the people’, meaning inclusive and egalitarian 

participation of all in public decision-making, should match or supersede conceptions of 

legitimacy based on ‘outputs’, that is, on some sort of ‘government for the people’.1049 

Focusing on output legitimacy and effectiveness would in practice surrender agenda-

setting and rule-making to the actors most able to deliver outputs, rather than to the 

community actually affected by such agenda and rules.1050 In a weakly institutionalized 

global environment lacking checks and balances, this inevitably means capture by the 

powerful.  

As selflessness is hardly one of the hallmarks of global politics and regulation, one 

can fear that the interests of the strong will turn into officially desired outputs, leaving the 

weaker fringes of global society the burden to bear their costs. Betting on output legitimacy 

would therefore run high risks of seeing regulation dominated by self-interested actors.1051 

As indicated above, one witnesses such signs in global food governance. The objectives of 

maintaining the health of Western consumers and the turnover of Western retail chains 

are pursued through food safety rules by powerful corporate actors. This, however, takes 

place with little consideration for the necessary balance with the equally important 

                                                 
government; this will shall be expressed in periodic and genuine elections which shall be by universal and 
equal suffrage and shall be held by secret vote or by equivalent free voting procedures.’ 
1048 See Robert Dahl, On Democracy (3rd edn, Yale University Press 1998) 56: ‘Many of us believe that fully 
developed adult persons should possess the capacity for looking after themselves, for acting to take care of 
their interests and not simply counting on others to do so.’ David Held also argues that the justification for 
democracy is the principle of ‘autonomy’, which ‘connotes the capacity of human beings to reason self-
consciously, to be self-reflective, and to be self-determining.’ See David Held, Democracy and the Global Order: 
From the Modern State to Cosmopolitan Governance (Stanford University Press 1995) 146. 
1049 See generally Hans Kelsen, ‘Foundations of Democracy’ (1955) 66 Ethics 1, 3. 
1050 See a study of such dynamics in multilateral economic governance in Woods 39–40. 
1051 See Robert O Keohane, ‘Governance in a Partially Globalized World’ in David Held and Anthony 
McGrew (eds), Governing Globalization: Power, Authority and Global Governance (Polity Press 2002) 330. 
emphasizing that powerful actors can draw rents from certain institutional arrangements which are inefficient 
for society at large – in particular institutional arrangements which they can capture. Such rents may therefore 
render those actors reluctant to accept innovative arrangements which would reduce their advantages. 
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objective of enhancing developing countries’ producing capacity and market access.1052 In 

sum, if output legitimacy is to mean moral acceptability of outputs, it should be linked to 

degree to which a norm or institution pursues the public or general interest (see above, 

sections III.3.1 and III.4.2.3).1053 It is argued in that regard that norms have increased 

chances of reflecting the general interest if they emerge from a democratic process.1054 

Input legitimacy should thus be expected to result in output legitimacy,1055 as all interest 

groups will voice and balance their opinions, interests and concerns in the decision-making 

procedures. Input and output legitimacy should thus not be regarded as alternates, but as 

two ends of the same process: democratically legitimate procedures (‘input legitimacy’) 

have the ideal result of delivering legitimate norms in the general interest (‘output legitimacy’ 

in the normative/substantive sense).1056  

This is not to suggest that legitimacy in global governance is entirely encompassed 

by democratic pedigrees,1057 as we pointed out that it includes more or less precise 

substantive criteria such as the general interest (see above section II.3.3.3.2), and as a 

number of tradeoffs must be managed, as democratic processes may at times stymie the 

rapid adoption of measures, and therefore reduce problem-solving effectiveness.1058. Yet, 

it is clear that in order to meet the subjects’ strong demand for axiological validity, but also 

                                                 
1052 See Fuchs, Kalfagianni and Arentsen 29–60. 
1053 See Buchanan & Keohane’s argument (Buchanan and Keohane 409): ‘[t]he concept of legitimacy allows 
various actors to coordinate their support for particular institutions by appealing to their common capacity 
to be moved by moral reasons, as distinct from purely strategic or exclusively self-interested reasons’. 
1054 See Walter Mattli and Ngaire Woods, ‘In Whose Benefit? Explaining Regulatory Change in Global 
Politics’ in Walter Mattli and Ngaire Woods (eds), The Politics of Global Regulation (Princeton University Press 
2009) 14: ‘an inclusive forum offering proper due process is said to promote the public interest whereas a 
closed and exclusive forum favors capture.’ 
1055 Brunkhorst 678. 
1056 The public interest is sometimes equated with democratic regulatory processes themselves. See Mattli 
and Woods 13–14: ‘regulation is said to be in the public interest if it is arrived at through a deliberative 
process which allows everyone likely to be affected by it to have a voice in its formation.’ However, achieving 
the public interest requires more than just fair regulatory processes, and notably robust demand and 
participation from the public (ibid 15). 
1057 See Jost Delbruck, ‘Exercising Public Authority Beyond the State: Transnational Democracy And/or 
Alternative Legitimation Strategies’ (2003) 10 Indiana Journal of Global Legal Studies 29. 
1058 On the perceived tradeoffs between effectiveness and participation/stakeholder engagement, see Wallner 
and, in the EU context, Robert Dahl, ‘A Democratic Dilemma: System Effectiveness versus Citizen 
Participation’ (1994) 109 Political Science Quarterly 23. 
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to achieve stability through authority,1059 private global governance cannot dispense with a 

strong democratic project.1060 In the next section, we take a practical approach of 

democratic legitimacy in the context of private global governance, and operationalize it in 

terms of prospective and retrospective public accountability. 

III.4.3.1.2 Global democracy as public accountability 

It is submitted that the practical difficulties which riddle the global democratic project are 

susceptible to being progressively overcome.1061 We argue in this regard that democracy 

may be successfully conceived at the global level by promoting a strong – though formally 

flexible – link between regulation and public deliberations rather than relying on fixed 

social, institutional or procedural preconditions.1062 Regressing conceptions of democracy 

to their very core yields the simple idea that regulatory authority ultimately lies with the 

legal subjects, who are free to exercise it directly or delegate it (‘government by the 

people’).1063 Where such authority is exercised by a governing entity and not by the people 

directly (as is the case when private actors issue global standards), democracy is ultimately 

                                                 
1059 See Keohane, ‘Governance in a Partially Globalized World’ 325: ‘[t]o make a partially globalized world 
benign, we need not just effective governance, but also the right kind of governance.’ For an enumeration 
of the advantages of democracy, and a refutation of the argument of the incompetence of the masses, see 
Dahl, On Democracy 45 ff. 
1060 See Held, Democracy and the Global Order: From the Modern State to Cosmopolitan Governance 175–176: ‘Any 
domain of action which disrupts systematically people’s equal interest in autonomy, that is their standing as 
citizens with equal entitlements to self-determination, requires critical examination.’  
1061 In this regard, see De Búrca’s proposal for a democracy-striving approach in global governance, above 
n 656. 
1062 In this regard, see Steven Wheatley, ‘Democratic Governance beyond the State: The Legitimacy of Non-
State Actors as Standard Setters’ in Anne Peters and others (eds), Non-state actors as standard-setters (Cambridge 
University Press 2009) 226–27. An effort at reconceptualizing democracy aside from the dictates of the 
representative or parliamentarian institutional models can be found in Cohen & Sabel’s concept of ‘directly 
deliberative polyarchy’. See Joshua Cohen and Charles Sabel, ‘Directly Deliberative Polyarchy’ (1997) 3 
European Law Journal 313. 
1063 See Scholte, ‘Civil Society and Democracy in Global Governance’ 285: ‘[a] common thread runs through 
all conceptions of democracy: it is a condition where a community of people exercises collective self-
determination. Through democracy, members of a given public – a demos – take decisions that shape their 
destiny jointly, with equal opportunities of participation, and without arbitrarily imposed constraints on 
debate. In one way or another, democratic governance is participatory, consultative, transparent, and publicly 
accountable. By one mechanism or another, democratic governance rests on the consent of the governed.’ 
See Lenoble and Maesschalck 1. (The authors, however, choose to frame the concept of democracy ‘in terms 
of an applied theory of collective action’). See also Kelsen, ‘Foundations of Democracy’ 4: ‘democracy is 
essentially a government by the people.’ 
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concerned with the connection of such governing entity with the group of subjects which 

it intends to govern.1064 This democratic connection is increasingly being operationalized 

through mechanisms of public accountability,1065 whereby the democratic character of a 

governing entity and of the rules it produces is a function of its accountability to its 

subjects.1066 This raises the following practical questions which we address in turn in the 

rest of this section: who are the subjects and what is their role? and (ii) what is the shape 

and modalities of ‘accountability’ links?  

III.4.3.1.2.1 The question of the political community: demos v. public 

The question of the ‘public’ is important, because it relates to the idea of a demos, i.e. the 

political collectivity thought to be a logical prerequisite for democracy. Certain authors 

have doubted the practical applicability of the democratic ideal at the global level, due to 

the absence of a global demos.1067 Others have considered that this difficulty could be 

overcome by a more functional approach to the global self-governing political 

                                                 
1064 See Patrizia Nanz and Jens Steffek, ‘Global Governance, Participation and the Public Sphere’ (2004) 39 
Government and Opposition 314, 314: ‘The idea of democratic legitimacy is that the citizens decide for 
themselves the content of the laws that organize and regulate their political association. Separating the 
process of rule-making from politically accountable institutions, global governance is argued to suffer a 
massive “democratic deficit”.’ See also Thomas Risse, ‘Transnational Governance and Legitimacy’ in Arthur 
Benz and Yannis Papadopoulos (eds), Governance and Democracy: Comparing National, European and International 
Experiences (2006) 184. ‘In democratic systems, a social order is legitimate because the rulers are accountable 
to their citizens, who can participate in rule-making through representatives and can punish them by voting 
them out of office.’ 
1065 See generally Deirdre Curtin and Linda Senden, ‘Public Accountability of Transnational Private 
Regulation: Chimera or Reality?’ (2011) 38 Journal of Law and Society 163; Michael W Dowdle (ed), Public 
Accountability: Designs, Dilemmas and Experiences (Cambridge University Press 2006).  
1066 See suggestions that ‘institutional’ schemes of public accountability have historically been designed as 
ways to operationalize democratic arrangements in Michael W Dowdle, ‘Public Accountability: Conceptual, 
Historical and Epistemic Mappings’ in Michael W Dowdle (ed), Public Accountability: Designs, Dilemmas and 
Experiences (Cambridge University Press 2006) 6. Likewise, Jerry Mashaw analyses the practice of contracting 
out public functions to private actors in terms of the problems it may pose with regard to ‘public 
accountability’. His analysis relates to the democratic principle that the people must ‘own’ public regulation 
and governance, directly or indirectly through public accountability mechanisms. In general, his claim is that 
‘accountability regimes directed toward public governance are meant to reinforce the normative 
commitments of the political system. In a liberal democratic polity, for example, we expect governance 
accountability to reinforce mechanisms of consent and to ensure that collective judgments (legal standards 
and public policies) are impersonally applied. Put in conventional terms, governance accountability is meant 
to reinforce democracy and the rule of law.’ See Jerry Mashaw, ‘Accountability and Institutional Design: 
Some Thoughts on the Grammar of Governance’ in Michael W Dowdle (ed), Public Accountability: Designs, 
Dilemmas and Experiences (Cambridge University Press 2006) 153.  
1067 See Buchanan and Keohane 416; Bodansky 615–616. 
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communities. These communities could be conceived as ‘publics’ which would not require 

to be territorially defined or to possess a strong identity beyond the issues they have in 

common and decide to address together politically. To recall, Buchanan and Keohane 

define a public as a ‘political community constituted by a broad consensus recognizing a 

common domain as the proper subject of global collective decision-making and habitually 

communicating with one another about public issues.’1068 In other words, groups of 

persons are identified on the basis of global issue about which they are likely or willing to 

enter into public deliberations concerning that issue’s regulation.1069 Admittedly, this view 

of the political community founding a global version of democracy somehow loses the 

dimension of self-identification which constitutes a demos. In light of the perceived 

impossibility to form a world-scale demos (in the liberal-democratic meaning), belonging to 

a global ‘public’ should thus inevitably be conceived less in identity terms than in an issue-

oriented perspective.1070 

The appropriate delimitation of the relevant public associated with a governing 

entity and its norms is in this regard a widely debated issue, as it conditions the practical 

feasibility of any democratization strategy. In order not to adulterate the essence of 

democracy at the global level, and at the risk of overburdening concrete democratization 

projects, the only appropriate scope for a democratic public in global governance is 

believed to be the circle of subjects who are ‘affected’ by the issue in question:1071 a public 

in relation to a particular issue would encompass the all those affected by that issue and by 

                                                 
1068 Buchanan and Keohane 416. 
1069 See for example Joshua Cohen and Charles F Sabel, ‘Global Democracy?’ (2005) 37 New York University 
Journal of International Law and Politics 763, 794 ff. 
1070 Although any and all sense of identity is not necessarily absent from the de-territorialized ‘problem-
solving communities’ that tend to become the ‘global publics’ described above. See United Nations General 
Assembly, ‘We the Peoples: Civil Society, the United Nations and Global Governance’, Report of the Panel 
of Eminent Persons on United Nations–Civil Society Relations, 11 June 2004, A/58/817 25. See also Jean-
Marie Guéhenno, ‘From Territorial Communities to Communities of Choice: Implications for Democracy’ 
in Wolfgang Streeck (ed), Internationale Wirtschaft, nationale Demokratie: Herausforderungen für die Demokratietheorie 
(Campus Verlag 1998). 
1071 See Scholte, ‘Reconstructing Contemporary Democracy’ 309; De Búrca, ‘Developing Democracy Beyond 
the State’ 258 ff. 
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its regulation.1072 The members of global publics are generally called ‘stakeholders’.1073 In 

the field of food safety, for instance, the public includes consumers, producers, commercial 

intermediates, retailing groups, etc. Obviously, the potentially enormous size of the so-

defined public – is not everyone a consumer of food products? – may lead to important 

problems of identification, representativeness, or feasibility in designing democratic 

governance processes in a given field.1074 But whereas those problems are real, they are 

certainly not all insoluble (especially in regard of the progress of information technologies), 

and in any case they should not be used as excuses to disregard the public’s entitlement to 

democratic accountability in global governance.1075 

III.4.3.1.2.2 Prospective and retrospective accountability 

Accountability is also subject to much debate and the notion is not yet well articulated in 

the scholarship. It is nevertheless becoming one of the most important democratic 

governance principles, to the point that one author now affirms that accountability is an 

‘almost universally accepted standard for public administration’.1076 In a narrow sense, 

accountability has exclusively a retrospective dimension, and designates a relationship in 

which an actor – in our case the general public – may require that another – e.g. a governing 

                                                 
1072 See Curtin and Senden 187: ‘Today's global governance arena is not considered to be defined by 
unaccountable organizations but, rather, by organizations that are either accountable to the wrong set of 
stakeholders or focus their accountability on one set of stakeholders at the expense of others. The key 
challenge is thus deemed to be the creation of more balanced accountability, in which the interests of the 
most powerful stakeholders do not overshadow the voices of those most affected by an organization's 
activities. Accountability is thus perceived as a power-balancing process between the organization and its 
stakeholders as well as between an organization's various stakeholder groups.’ 
1073 See Terry Macdonald, Global Stakeholder Democracy: Power and Representation beyond Liberal States (Oxford 
University Press 2008). 
1074 See Risse 185 and 193: who does not exclude a priori that the concrete accountability mechanisms available 
to the internal and external stakeholders be differentiated (notably for reasons of practicability) as long as 
they stay effective. For a practical study of how a private global standard-setting NGO (i.e. the ISEAL 
Alliance) struggles and deals with practical issues of public accountability, see Sasha Courville, 
‘Understanding NGO-Based Social and Environmental Regulatory Systems: Why We Need New Models of 
Accountability’ in Michael W Dowdle (ed), Public Accountability: Designs, Dilemmas and Experiences (Cambridge 
University Press 2006).  
1075 In this regard, see Wheatley 232–233; Fuchs, Kalfagianni and Havinga 6.  
1076 Adam Wolf, ‘Symposium on Accountability in Public Administration: Reconciling Democracy, 
Efficiency and Ethics’ (2000) 66 International Review of Administrative Sciences 15, 16.  
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entity – render account of its activities, and impose a cost on them as the case may be. In 

the democratic discourse, such views of accountability emphasize the control exercised by 

the public on governing entities.1077 In democratic societies, subjects are able to control those 

who govern them1078 in different ways and through different channels.1079 This view of 

accountability is retrospective because it logically presupposes that the governing entity has 

already acted, or issued and/or implemented norms, before control may be exercised, and 

it tends to be sanctions- and redress-oriented.1080 Examples of such retrospective channels 

of accountability are the elections which punctuate political life in democratic states, the 

legal processes which allow to judicially review legislative or administrative bills and orders, 

the parliamentary motion of no confidence or the popular political pressure which may 

force a minister to resign, the administrative hierarchies which may suspend civil servants, 

the budgetary rules which may cut the funding of a public agency, etc. It is emphasized 

that such control mechanisms are quite difficult to put in place at the global level, as they 

initially partake of direct hierarchical relationships which are typically absent from ‘diffuse’ 

and ‘networked’ global governance regimes.1081 Also, the emerging role of private actors in 

today’s modes of regulation challenges the traditional public channels of accountability.1082 

                                                 
1077 See examples of such conceptions in Ruth W Grant and Robert Keohane, ‘Accountability and Abuses 
of Power in World Politics’ (2005) 99 American Political Science Review 29, 99: ‘Accountability, as we use the 
term, implies that some actors have the right to hold other actors to a set of standards, to judge whether they 
have fulfilled their responsibilities in light of these standards, and to impose sanctions if they determine that 
these responsibilities have not been met.’ (emphasis in original). See also Mark Bovens, ‘Analysing and 
Assessing Public Accountability: A Conceptual Framework’ (2007) 13 European Law Review 447, 450: ‘[a] 
relationship between an actor and a forum, in which the actor has an obligation to explain and to justify his 
or her conduct, the forum can pose questions and pass judgement, and the actor may face consequences.’  
1078 On the importance, in a democratic system, to control and sanction political leaders, see Miles Kahler, 
‘Defining Accountability Up: The Global Economic Multilaterals’ (2004) 39 Government and Opposition 
132, 148. 
1079 In this regard, Grant and Keohane 36: identify seven ‘accountability mechanisms’ in World Politics: 
hierarchical, supervisory, fiscal, legal, market, peer and public-reputational. 
1080 Control may, however, take a more continued form, for example as a constant monitoring is established 
to oversee in real time the activities of an agent, notably to pre-empt dysfunctions and create learning curves. 
See Jan Wouters, Pierre Schmitt and Nicolas Hachez, ‘Managerial Accountability: What Impact on 
International Organisations’ Autonomy?’ in Richard Collins and Nigel D White (eds), International organizations 

and the idea of autonomy : Institutional independence in the international legal order (Routledge 2011). 
1081 Peters and Pierre 37–38. 
1082 See generally Jody Freeman, ‘The Private Role in Public Governance’ (2000) 75 New York University 
Law Review 543. 
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There are, however, signs that accountability is reinventing itself to match the evolutions 

of global governance.1083  

In this thesis, we adopt a more extensive view of accountability, by adding a 

prospective dimension to the retrospective one.1084 While the retrospective dimension 

focuses on the governing entity ‘rendering account’ of its activities to the public, the 

prospective dimension insists on the necessity for the governing entity to ‘take into 

account’ the preferences, interests and concerns of the public in its exercise of governance 

and in issuing new norms.1085 This side of accountability emphasizes the responsiveness which 

a governing entity must show regarding the public’s concerns.1086 It is most effectively 

achieved by means of inclusive and egalitarian participation1087 in the deliberations leading 

up to the adoption of a rule.1088 Such process can take a variety of forms, such as voting 

                                                 
1083 In this regard, see e.g. Colin Scott, ‘Spontaneous Accountability’ in Michael W Dowdle (ed), Public 
Accountability: Designs, Dilemmas and Experiences (Cambridge University Press 2006); Carol Harlow and Richard 

Rawlings, ‘Promoting Accountability in Multilevel Governance : A Network Approach’ (2007) 13 European 
Law Journal 542. 
1084 On prospective/retrospective depictions of accountability, see e.g. Deirdre Curtin, Executive Power of the 
European Union: Law, Practices, and the Living Constitution (Oxford University Press 2009) 248 ff: discussing 
accountability in the EU in the framework of delegation relationships consisting of ex ante control, i.e. 
procedures through which the principal ensures a priori that the agent acts within the terms of its 
mandated/delegated powers (through straight orders, directives, financial incentives or regulations) and ex 
post control, i.e. procedures through which the agent renders account a posteriori of its activities to the principal 
(in Curtin’s view, accountability relationships are only concerned with ex post control).  
1085 The prospective/retrospective distinction we propose is of course heuristic, and many connections exist 
between the two. When control shows a deficiency in decision-making, the governing entity may learn from 
that and apply what it has learned in future rule-making. Retrospective control therefore feeds into 
prospective rule-making. This evidences that retrospective accountability has a control function, but also 
ultimately a learning and improvement function (see Bovens.). 
1086 Richard Mulgan, ‘“Accountability”: An Ever Expanding Concept?’ (2000) 78 Public Administraton 555, 
12.  
1087 See Kelsen, ‘Foundations of Democracy’ 3: ‘participation in the government, and that means in the 
creation and application of the general and individual norms of the social order constituting the community, 
must be considered as the essential characteristic of democracy.’ De Búrca (‘Developing Democracy Beyond 
the State’ 251–52) accordingly identifies the principle of participation as being the prime ‘building block’ of 
democracy, properly consubstantial with the latter. She insists on the principle of political equality in 
participation, which ‘refers both to the idea of equal opportunity to participation in the process of governing 
and to that of equal consideration for the interests of all members of the community.’ See also Nanz and 
Steffek 321; Dahl, On Democracy 37–38.  
1088 See Nanz and Steffek 315: The deliberative theory of politics ‘claims that democratic legitimation can be 
generated by means of deliberation between a variety of social actors (e.g. government officials from different 
national communities, scientific experts, NGOs, etc). Political decisions are reached through a deliberative 
process where participants scrutinize heterogeneous interests and justify their positions in view of the 
common good of a given constituency. In [those authors’ view], any bestowal of democratic legitimacy on 
global governance must ultimately depend on the creation of an appropriate public sphere, i.e., an 
institutionalized arena for (deliberative) political participation beyond the limits of national boundaries.’  
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procedures to adopt particular rules (directly or through representatives), or public notice 

and comment procedures prior to making a decision.1089  

Participation and responsiveness are often mistakenly dissociated from 

accountability and studied as separate phenomena. This distinction ignores the links which 

exist between accountability, on the one hand, and responsiveness and participation on the 

other, as many accountability claims by governing entities relate to issues of responsiveness 

and participation.1090 For example, Fuchs et al. distinguish participation and accountability, 

but list responsiveness as a function of accountability. Some authors also speak of a 

‘participation model of accountability’ to reflect on accountability mechanisms which seem 

to extend beyond strict ex-post ‘control’.1091 This thesis therefore suggests to view 

responsiveness (through participation) and control as two sides of the same accountability 

coin.  

In light of the foregoing we define public accountability as the relationship of a 

governing entity to its public according to which the former must allow inclusive and 

egalitarian participation of the latter in its governing activities, in order to take account of 

the public’s preferences in making governance decisions, as well as the relationship 

according to which the public is entitled to control and sanction a posteriori the governing 

                                                 
1089 Achieving inclusiveness and equality is a daunting challenge in global governance (see Kahler 136–137.), 
and especially in food governance, where notably, geographic distribution in access to control and 
participation mechanisms is overwhelmingly skewed in favour of western stakeholders (see Fuchs, 
Kalfagianni and Havinga 5.). Benz and Papadopoulos explain that mechanisms of representation in global 
governing entities are fluid, and that this is usually to the detriment of the weaker groups. They argue that 
‘inclusion tends to be not only elitist, but also selective with respect to the consideration of interests, since 
not all constituencies have the same potential for imposing their representation. Although admittedly the 
degree of pluralism varies, governance rarely involves weakly organized interests. Besides, the more that 
policy-making consolidates networks, the more that collusion between their members and the formation of 
distributive coalitions are likely to stimulate rent-seeking and transfer of costs to actors and groups excluded 
from the network.’ The problem-solving focus of the governance networks would be consistently used as an 
excuse for that lack of representativeness. See Arthur Benz and Yannis Papadopoulos, ‘Introduction: 
Governance and Democracy: Concepts and Key Issues’ in Arthur Benz and Yannis Papadopoulos (eds), 
Governance and Democracy: Comparing National, European and International Experiences (Routledge 2006) 8. 
1090 See e.g. Jonathan Koppell, World Rule Accountability, Legitimacy, and the Design of Global Governance (University 
of Chicago Press, 2010) 39–41. 
1091 See Robert O Keohane, ‘Accountability in World Politics’ (2006) 29 Scandinavian Political Studies 75, 
79 ff. 
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entity for the way it has conducted its governance functions (rule-making, rule-

implementation, rule-enforcement, rule-interpretation). If such accountability relationship 

is effective between the governing entity and the public, the norms issued by the governing 

entity should approximate what we call ‘democratic’ and increase their chances of being 

perceived as legitimate. Starting from there, public accountability ensures that the 

deliberations of the public, ex ante through participation and ex post through control, are 

reflected in the governing entities’ decision-making process and in the norms it 

produces.1092  

We opened this chapter by discussing the links which legitimacy shared with 

effectiveness. We should also highlight at this stage the links which legitimacy shares with 

principles of legality identified in section III.4.1. As discussed earlier, operationalizing 

responsiveness and control in global governance regimes requires to address the question 

of the size and the diversity of the public, which then begs a parallel reflection about the 

representation of groups and interests in the normative debate.1093 In this respect, much 

attention is presently being paid to the incremental formation of a vibrant and variegated 

‘global civil society’ which would discharge participation and control functions in global 

governance.1094 In various domains, global civil society organizations, most importantly 

NGOs, have been quite successful in generating debate and in participating in the 

establishment of truly global sets of norms, either of a public or private nature.1095 The 

                                                 
1092 Cohen and Sabel, ‘Directly Deliberative Polyarchy’ 320: ‘democracy is a framework of social and 
institutional conditions that both facilitates free discussion among equal citizens by providing favourable 
conditions for expression, association, discussion, and ties the authorisation to exercise public power – and 
the exercise itself – to such discussion, by establishing a framework ensuring the responsiveness and 
accountability of political power to it.’ (Note that in this quote, the word ‘accountability’ is used exclusively 
in the retrospective sense of ‘control’.) 
1093 For an attempt at doing this, see Scholte, ‘Civil Society and Democracy in Global Governance.’ 
1094 See Manuel Castells, ‘The New Public Sphere: Global Civil Society, Communication Networks, and 
Global Governance’ (2008) 616 The ANNALS of the American Academy of Political and Social Science 78. 
1095 See how civil society and more particularly international NGOs play a role in global norm-formation: 
Martha Finnemore and Kathryn Sikkink, ‘International Norm Dynamics and Political Change’ (1998) 52 
International Organization 887, 986 ff; Margaret Keck and Kathryn Sikkink, Activists beyond Borders: Advocacy 
Networks in International Politics (Cornell University Press 1998). See also more generally an argument that the 
involvement of CSOs in global rule making is creating a ‘global stakeholder democracy’: Macdonald. 
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question is, however, the extent to which, and the ways to find out whether, such civil 

society organizations, through their participation in, and oversight of, global public 

deliberations, effectively represent the public at large, in a sense which could generate 

public accountability. An often heard criticism is for example that many NGOs advocating 

certain positions in favor of third world populations are in fact first world organizations 

which are not representative of those affected by the issues they address.1096 This links up 

to the question of mandate which was discussed in section III.4.1.2, and to the necessity 

to challenge representative claims as part of a healthy democratic process in global 

governance.  

Accountability, to function effectively, also needs another aspect of legality in order 

to thrive: transparency (see above, section III.4.1.1). Without access of the public to 

information regarding regulatory options and processes, participation will be meaningless, 

and control will be curtailed.1097 This is why transparency is a major stake in struggles for 

increased accountability in global governance, even though it should not be understood as 

a component of the notion of accountability itself, as is sometimes done, but rather as an 

enabler of accountability.1098 A final principle of legality which is crucial for deliberation in 

global governance, as well as for retrospective control thereof is that of stating the reasons 

for making a regulatory decision (see above, section III.4.1.3).1099 Stating reasons will allow 

                                                 
1096 The general question of the public accountability of NGOs as representatives of the general interest at 
the global level is frequently asked. See e.g. Spiro; Paul Wapner, ‘Introductory Essay; Paradise Lost? NGOs 
and Global Accountability’ (2002) 1 Chicago Journal of International Law 155 (and symposium papers in 
the rest of the issue). 
1097 For a study of the interplay between transparency and accountability, see Thomas N Hale, ‘Transparency, 
Accountability, and Global Governance’ (2008) 14 Global Governance 73. 
1098 On transparency as an enabler of accountability, see Thomas N Hale and Anne-Marie Slaughter, 
‘Transparency: Possibilities and Limitations’ (2006) 30 The Fletcher Forum of World Affairs 153. 
1099 This is already considered a general principle of administrative law in traditional domestic or international 
administrative settings. See for example in the EU Article 296 TFEU and Koen Lenaerts and Piet Van Nuffel, 
Constitutional Law of the European Union (Robert Bray ed, 2nd edn, Thomson/Sweet & Maxwell 2005) 759. In 
global governance, the practice of giving reasons seems to also be gaining ground, as it was identified as a 
‘Global Administrative Law’ principle. Kingsbury, Krisch and Stewart 39. 
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shedding light on the deliberative dynamics, and on the arguments at play, and will make 

the control of the norm and of the governing entity all the more objective.1100  

III.4.3.2 A glimpse at the practice 

A review1101 of the public accountability of private regulators in the field of private food 

safety governance, in particular GLOBALG.A.P. – ‘the world's leading farm assurance 

program’, developing food safety standards on all aspects of agricultural practices1102 – 

yields mixed findings. From the point of view of prospective accountability, the review 

indicates that GLOBALG.A.P.’s stakeholders suffer from unequal categorization, along 

Member/Non-Member, and North/South divides. GLOBALG.A.P. is however trying to 

implement programs to redress this situation and implement inclusive stakeholder 

participation, based on best practices developed by the ISEAL alliance (see above, section 

III.4.1.4).1103 Overall, GLOBALG.A.P.’s prospective accountability practices still do fall 

short of what one could consider a democratic threshold of participation: certain categories 

of stakeholders are awarded direct participation in decision-making (producers and 

retailers), whereas others are not (consumers, producers which do not have the means to 

join) and are confined to participate through informal and non-binding consultation 

procedures which do not guarantee inclusive and equal participation, since 

GLOBALG.A.P. remains free to take their outcome into account or not.  

From the point of view of retrospective accountability, the same type of divide 

seems to be at play. Strong retrospective accountability mechanisms allow certain 

stakeholders to remove governing entities’ constituencies from office, for example through 

                                                 
1100 See Cohen and Sabel, ‘Global Democracy?’ 778. These authors argue that, thanks to justification, control 
accountability mechanisms become much less adversarial and strong, and give way to more dynamic and 
fluid ‘peer review’.  
1101 See Hachez and Wouters, ‘A Glimpse at the Democratic Legitimacy of Private Standards’ 701–709. 
1102 GLOBALG.A.P., ‘GLOBALG.A.P. History’ <http://www.globalgap.org/uk_en/who-we-are/about-
us/history/>. 
1103 ISEAL Alliance, ‘GLOBALG.A.P.’ <http://www.isealalliance.org/online-
community/organisations/globalgap>. 
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voting; or allow stakeholders to review and possibly censor norms applicable to them. In 

the private corporate model characterizing GLOBALG.A.P., only its full-fledged 

registered members (retailers and producers/suppliers), i.e. its ‘internal’ stakeholders and 

not the public at large, have access to such strong accountability mechanisms. As provided 

in the bylaws of the organization, members may elect amongst themselves the Board and 

the standard-setting committees (for a period of four years), and therefore sanction them 

by failing to re-elect them when their term is up.1104 As Committees are solely in charge of 

standard-setting, the same constituencies have the right to review and adapt ill-suited 

standards.  

Another important element of public control is the fact that, as a private 

organization, GLOBALG.A.P. is subject, in certain cases, to domestic law. For example, 

where retailers contractually impose compliance with a GLOBALG.A.P. standard, the 

latter will be subject to the review of its compatibility with the applicable contract law. 

Where such legislations exist, the standard would for example be submitted to legal 

safeguards against unfair contractual clauses. As the case may be, such standard will also 

arguably have to be in line with applicable substantive domestic legislations. This is 

particularly relevant in relation to food laws, to the extent that they could be considered as 

imperative and therefore as trumping contractual provisions.1105 The GLOBALG.A.P. 

standard documents in this regard state that ‘[l]egislation overrides GLOBALG.A.P. where 

                                                 
1104 See GLOBALG.A.P., ‘Board Terms of Reference, January 2013’ appendix 1, p. 3 
<http://www.globalgap.org/export/sites/default/.content/.galleries/documents/130128-
GLOBALGAP_Board-ToR.pdf>; and GLOBALG.A.P., ‘Sector Committees Terms of Reference, January 
2012’ <http://www.globalgap.org/export/sites/default/.content/.galleries/documents/120814-
GLOBALGAP_TC_ToR_Final_Jan12_rev1_en.pdf>. The Secretariat of GLOBALG.A.P., incorporated as 
a German not-for-profit GmbH, naturally operates under its by-laws and the applicable rules of German 
law.  
1105 This principle is less evident in regard of international regulations, as private transnational entities fit less 
well into public international rules’ scope of application. This is illustrated by the debate concerning the 
applicability of the disciplines of the WTO SPS Agreement to private standards. See in this regard Wouters, 
Marx and Hachez. 
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relevant legislation is more demanding.’1106 Those legal controls are a strong element of 

retrospective public accountability (at least when the applicable domestic law is itself 

democratic).1107 They are, however, limited by their territorial, material and personal scope 

of application and therefore exclude a broad range of situations on which control should 

be exercised.  

As to the control capabilities of the members of the public who are outside 

GLOBALG.A.P.’s corporate structures or outside the scope of application of domestic 

legislation, GLOBALG.A.P. is only subject to diffuse accountability channels, such as 

market-based or reputational mechanisms. And even those accountability channels are 

almost exclusively available to consumers (or possibly stock market investors), which are 

the only members of the public which have sufficient market or reputational leverage on 

GLOBALG.A.P. and its members. The purpose of the standards is expressly to satisfy 

consumer expectations, and recent years have shown a growing awareness of the consumer 

markets for social and environmental issues. Therefore, such factors can enter into 

consideration for the consumers’ perception of the GLOBALG.A.P. standards and for the 

way they possibly adapt their consumer behavior.1108 The fact that GLOBALG.A.P. 

standards include elements such as social rights, environmental protection, worker health, 

safety and welfare and animal welfare in addition to food safety may illustrate that trend. 

Thee diffuse accountability channels may give the false impression that 

GLOBALG.A.P. is subject to stakeholder control in case of bad performance, and that it 

                                                 
1106 GLOBALG.A.P., ‘Introduction IFA 2012’ 5 <http://www1.globalgap.org/north-
america/upload/Standards/IFA/v4_0-1/120206_gg_ifa_intro_and_specific_rules_eng_v4_0-1.pdf at>. 
The quote continues: ‘Where there is no legislation (or legislation is not so strict), GLOBALG.A.P. provides 
a minimum acceptable level of compliance. Legal compliance of all applicable legislation per se is not a 
condition for certification. The audit carried out by the GLOBALG.A.P certification body is not replacing 
the responsibilities of public compliance agencies to enforce legislation.’ (emphasis omitted). 
1107 This potential subjection to public norms and authorities may be analysed as the ‘shadow of hierarchy’ 
(above n 901). 
1108 Meidinger is however quite pessimistic concerning the actual willingness of consumers to do so, especially 
when this involves an increase in price, see Meidinger, ‘The Administrative Law of Global Private-Public 
Regulation: The Case of Forestry’ 77. 
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is accountable. First of all, as a Business-to-Business (B2B) standard scheme, 

GLOBALG.A.P. is primarily intended to be used in business transactions and across 

supply chains. Even though all standard documents are easily accessible online, and may 

be abstractly reviewed by external stakeholders, the standards are not directly visible to 

consumers and other stakeholders as they are prohibited to appear on products.1109 The 

consumer market is therefore hardly a place where the users or non-users of 

GLOBALG.A.P. may be controlled and/or sanctioned for their practices. This shows a 

bias in favor of strictly business-oriented, and not public-oriented standards, and this 

relative lack of transparency may be said to have repercussions on the accountability of 

GLOBALG.A.P. towards the actors affected by its standards and which do not have access 

to the B2B loop.  

Second, one must not confuse consumer interests with civil society interests or the 

public interest in general. Retrospective accountability relying on elusive consumer market 

control and reactivity is hardly a guarantee that the governing entity’s activities and 

decisions will be in line with public deliberations or the general interest widely understood. 

Market mechanisms are hampered by serious information asymmetries and run the risk of 

being highly inaccurate. They also depend on the responsiveness of consumer (or investor) 

audiences to issues of general interest extending beyond the simple act of consuming. 

Markets may be able to enforce social and environmental values, but only to some extent, 

arguably limited when consumer and other public concerns do not closely coincide.1110 As 

a result, if GLOBALG.A.P is only loosely controlled and sanctioned by the consumer or 

                                                 
1109 GLOBALG.A.P., ‘General Regulations 2011’ Part I, Annex I.1, p. 26 
<http://www1.globalgap.org/north-america/upload/Standards/IFA/v4_0-
1/120206_gg_gr_part_i_eng_v4_0-1.pdf>. 
1110 See Archon Fung, ‘Making Social Markets: Dispersed Governance and Corporate Accountability’ in John 
Donahue and Joseph Nye (eds), Market-based governance supply side, demand side, upside, and downside (Brookings 
Institution Press, 2002) 145. See also Benjamin Cashore, Graeme Auld and Deanna Newsom, Governing 
through Markets Forest Certification and the Emergence of Non-State Authority (Yale University Press, 2004). 
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possibly the stock market, its policies may suffer a bias to please consumers exclusively 

and be conditioned by cost-benefit analyses.1111  

The interests of the body of consumers are certainly an important component of 

the public interest and weigh heavily on public deliberations. However, as 

GLOBALG.A.P. was initiated, is operated and its standards are being required by 

essentially Western retailing groups1112, the consumer interests they address are also mostly 

Western, whereas the food products market is largely global, GLOBALG.A.P. affects a 

much wider public than simply Western consumers, in particular small producers in 

developing countries.1113 As a result, a democratically accountable food safety standard-

setter should not only be subject to internal or consumer control but, taking account of its 

role as governing entity, should connect to all stakeholders and be subject to their scrutiny. 

For the moment, the accountability of GLOBALG.A.P. to the public at large – that is, the 

stakeholders not included within its corporate structure – is diffuse and only operates 

contingently along erratic market and reputational lines. Stakeholders which do not have 

access to corporate control procedures are even excluded from any retrospective 

accountability relationship with GLOBALG.A.P., as they cannot count on applicable legal 

safeguards or on the operation of diffuse market and reputational mechanisms. Therefore, 

                                                 
1111 Abbott and Snidal, ‘Strengthening International Regulation Through Transnational New Governance: 
Overcoming the Orchestration Deficit’ 560–61. 
1112 FoodPlus, the German GmbH serving as GLOBALG.A.P.’s Secretariat, is for example owned by EHI 
Retail Institute e.V, a research institute of the international retail industry, whose members are exclusively 
European, and overwhelmingly German: EHI Retail Institute, ‘Our Members’ 
<https://www.ehi.org/en/our-institute/our-members/>. See also the very Western European composition 
of the Board: GLOBALG.A.P., ‘GLOBALG.A.P. Board 2013 - 2017’ 
<http://www.globalgap.org/uk_en/who-we-are/governance/board/>; and the very Western-dominated 
Technical Committees: GLOBALG.A.P., ‘Technical Committees’ 
<http://www.globalgap.org/uk_en/who-we-are/governance/technical-committees/index.html>. 
1113 Meidinger, ‘Competitive Supra-Governmental Regulation: How Could It Be Democratic?’ 526: 
‘producers in developing countries often say that they are complying with supragovernmental regulatory 
standards because European or American activists and consumers demand that they do so, suggesting that 
they are subjects and not citizens of the regulatory programs.’ 
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retrospective accountability mechanisms developed by GLOBALG.A.P. fall short of the 

inclusiveness and equality commanded by democratic accountability principles.1114  

III.4.3.3 Concluding remarks 

This section shows that the democratic legitimacy shortcomings of private global 

regulation stems largely from a deficit in inclusiveness, which commands that both 

prospective and retrospective accountability mechanisms be available and accessible to the 

widest possible circle of stakeholders, based on an ‘affected’ principle. In many cases of 

private standards driven by economic actors, the perception is that the standard is still 

predominantly viewed as a ‘club good’ supposed to benefit chiefly a select group of 

stakeholders. Negative externalities are addressed in a soft and ad hoc manner, and not by 

fully including affected groups in the participation and control mechanisms of the standard 

to ensure that all decisions and impacts be legitimated democratically. For many excluded 

stakeholders, such private standards will therefore likely be considered illegitimate, and 

invalid in their claim to serve a public regulatory function of ensuring food safety. This 

connects to the considerations we made regarding the difficulties of private standards to 

achieve constitutive effectiveness, i.e. the ability to set general regulations which are 

acknowledged as general and valid norms.

III.5 Conclusion: The benchmarks approach is not another checklist 

Part III intended to interrogate the practicality and versatility of the rule of law benchmarks 

identified in Part II by surveying the extent to which they had been promoted by 

scholarship and applied by practice in relation to efforts at making global governance less 

                                                 
1114 As indicated above, this seems to be a recurrent shortcoming of governance patterns, which are 
dominated by certain fringes of interests which are little concerned with the interests of others in or outside 
the network: ‘Some actors taking part in policy networks are not necessarily mandate holders, they are not 
constrained by any electoral pledges, and they do not have to anticipate any electoral sanctions. When they 
do have these considerations, for example as interest representatives, then they are accountable to sectoral 
and not to widely encompassing interests.’ See Benz and Papadopoulos 9. 
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oppressive. The choice to turn to an analysis of rule of law benchmarks in a private global 

governance context had a threefold motivation. First of all, whereas the rule of law is a 

notion which developed in reference to Nation-States and their institutions, in an age of 

globalization, transnational actors are now assuming an important role in the governance 

of subjects’ lives. Increasingly, private actors are issuing standards and are claiming 

authority, in the way public law actors would. This phenomenon was highlighted by 

presenting two global issues which public authorities at domestic and international level 

had failed to regulate, letting private actors take over and develop rule-systems: food safety 

and corporate social responsibility. These two fields were taken as examples of relatively 

mature and dynamic instances of private global governance but it is not claimed here that 

they are fully representative of the phenomenon. Given their ‘voluntary’ and sometimes 

stealthy character, global private standards less naturally emerge as the object of a rule of 

law analysis in the growing scholarship on ‘the international rule of law’. Yet, it was also 

shown that private global governance had a potential for domination and oppression, so 

that a rule of law critique was warranted in this relation as well.  

Second, the choice to study the rule of law in relation to private global governance 

was meant to take further the recent scholarly efforts which have been conducted in 

relation to the internationalization of the rule of law (see above, section III.2). This thesis 

identified two shortcomings in these attempts. The first one, related to the point made 

above, is the general limitation to ‘public’ international law mechanisms, whereas it was 

demonstrated that non-public instances of global governance play a law-like function at 

international level and could be considered as a legal phenomenon, albeit no integrated 

‘legal system’ is yet in place (see above, section III.3). The second shortcoming resides in 

the approach applying at the international level the list of formal and substantive elements, 

whose flaws we have discussed in chapter II.1.  
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Thirdly, the choice of applying the benchmarks to private global governance was 

viewed a means to test whether the triple validity test has correctly captured the rule of law 

ideal and constitutes a viable alternative to the formal and substantive conceptions as 

approaches for curtailing oppression in any kind of context: State or non-State, public or 

private. This was achieved by showing that legality, effectiveness and legitimacy were 

already the three main poles of the discussions pertaining to the ‘excellence’ of global 

governance, which of course is not to say that global governance has become a rule of law, 

or that any blueprint to that effect exists.1115  

It is interesting here to come back to the links we made between the benchmarks, 

legal validity, authority and the rule of law ideal. The argument ran that, if a legal system 

could maintain over time a high degree of achievement of the three benchmarks – legality, 

effectiveness and legitimacy – its rules would be considered legally valid and should be 

recognized as having authority, thereby gaining willful deference from the subjects. Such 

willful deference, which means that the rules are followed without extensive coercion, and 

therefore without oppression, was identified as approximating the rule of law ideal, and 

was also recognized as a highly hypothetical situation, since universal willful deference to 

the legal system will never be achieved once and for all.  

The follow up argument is that striving towards the rule of law ideal is also possible 

in relation to global governance, even private global governance, through the achievement 

of the benchmarks. This is possible even in the absence of an accepted legal system at 

global level, as the benchmarks enable an assessment of validity in relation to any kind of 

rule system, as was demonstrated in relation to our examination of CSR and food safety 

                                                 
1115 See e.g. Risse 214. The author articulates the procedural requirements which have to be met by private 
governing entities to ensure democratic legitimacy, and which to some extent match the requirements of our 
conception of accountability to the public, though under another analytical framework (what he calls 
‘throughput legitimacy’): transparency; deliberative quality; responsiveness and reliability; responsibility and 
accountability; and congruence. The author nonetheless argues that such conditions may only be guaranteed 
by a public framework, a ‘shadow of hierarchy’ (see above n 901). 
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private standards. The benchmarks approach, although it contains a definite list of 

elements, is however fundamentally different from the lists of formal and substantive 

elements criticized above. The main difference is that the categories of legality, 

effectiveness and legitimacy are open categories and are meant to be substantiated as 

context requires, whereas the lists are rather viewed as blueprints for which flexibility is 

possible but limited. Given that these blueprints were developed in relation to Nation-

States, they are hardly adaptable to global governance, let alone global governance of the 

private kind. This is not an issue for the benchmarks approach. 

Applying the benchmarks approach is however challenging, and requires to some 

extent that private standards schemes perform a holistic assessment of their standard-

development practices. Contrary to the lists which allow to prioritize one or the other 

formal or substantive element, the validity assessment entailed by the benchmarks 

approach is integrated, so that failure to achieve one of the benchmarks will have a negative 

impact on the entire validity assessment, and on the overall level of authority of the scheme. 

Section III.4.2.2 highlighted, for instance, that criteria of legality – through their cognitive 

potential – were instrumental in ensuring a proper assessment of effectiveness. 

Constitutive effectiveness and legitimacy were also argued to share intimate bonds, so that 

a legitimate decision-making process is likely to facilitate acceptance of a standard as a 

general norm and to spur compliance. Also, exposing conditions under which 

representation is exercised in global governance facilitates both the cognitive aspect of the 

validity assessment, as its legitimacy aspect. Additionally, putting in place prospective and 

retrospective mechanisms of accountability helps the recognition of a standard as 

legitimate, but also buttresses its legality qualities, as it ensures that a standard comes about 

through a recognizable process. Finally, the principle of transparency was argued to be 

crucial in respect to the achievement of all three benchmarks. The mechanics of legal 

systems and their achievement of legality, effectiveness and legitimacy can only be exposed 
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if there is openness and transparency on the part of the legal system, for the subjects to 

see and critique. 

The above seems straightforward enough, but leaves wide open the question of 

who determines what constitutes validity for a private standard scheme and whether 

accepting or denying the claim to authority makes any difference. As evidenced by the 

review of the literature on legality, effectiveness and legitimacy at global level, many options 

are available to private standard setters to improve their practices and reduce their potential 

for oppression. Yet, it was also evidenced that where private global governance largely 

failed so far is with regard to the dialectical process which is supposed to be at play between 

the subjects and the rule system. According to this model, stakeholders should be able to 

place demands regarding the rule of law benchmarks on the regulators, and deny standards 

validity when such demands are not met, thereby triggering adaptation and change, which 

is admittedly seldom the case. One can therefore conclude, in relation to section II.4.1 

above, that the global public still only has communicative power and is not yet structurally 

coupled, by way of a constitution, to those who make rules to govern them. The general 

evolution and politicization of the global public sphere, along with the debates on global 

constitutionalism (see above, chapter III.4), which expressly include the rule of law ideal, 

in addition to the fact that an increasing number of private global regulators are 

progressively aligning their practices with the benchmarks, are perhaps a sign, so we hope, 

that times are changing.  
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IV. THE VALUE AND HUMILITY OF LAW 
As we reach the end of our argument on the ideal of the rule of law, having examined its 

links with such concepts as validity, authority, legality, effectiveness and legitimacy, and its 

applicability in global governance contexts, we hope to have made a convincing case for 

the thesis that the rule of law ideal conceived as the curtailment of oppression by law 

requires each legal system to achieve authority by striving towards legal validity, which itself 

requires to maintain over time the highest possible level of legality, effectiveness and 

legitimacy, as determined by the legal subjects in their political deliberations about the legal 

system. It is perhaps useful at this point to recapitulate this argument in full one last time, 

bearing in mind that more detailed conclusions are available at the end of each chapter. 

 In Chapter II.1, the thesis argued that the universal appeal of the rule of law 

corresponds to an ideal which can be defined as the absence of oppression in a social order 

due to the presence of law. The thesis then surveyed a number of theories which were 

claimed by past and current scholars to encompass the ideal and to constitute recipes for its 

realization. Thin and formal conceptions of the rule of law argue that the rule of law ideal 

can be achieved by ensuring that formal qualities (e.g. clarity, publicity, generality) – 

sometimes in addition to procedural and institutional requirements – were present in rules 

and orders issued by the legal system in operation in a given social order. These theories 

were shown to be insufficient to systemically curtail oppression, as thin and formal 

elements can easily be accommodated, and even instrumentalized by ‘wicked’ regimes. 

Attempting to dodge this difficulty, substantive theories were put forward in order to limit 

the substantive options available to governments and law-makers. These theories insist 

that the rule of law must include compliance by legal systems with substantive/moral 

agendas. Thick/substantive theories were also found by this thesis to be problematic in 

relation to the rule of law ideal, most importantly as the identification of uncontroversial 
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moral codes was unlikely to succeed in the context of pluralist societies, and could itself be 

viewed as oppressive by those objecting to the identified moral principles. Chapter II.1 

then concluded that the rule of law ideal, just like artistic canons, did not correspond to 

one single recipe, but had to be operationalized in relation to each social order individually. 

Chapter II.2 then set out to search for a conceptualization of the rule of law which 

could time do justice to the ideal while at the same being adaptable enough to 

accommodate variegated social realities. This thesis identified the requirement of authority 

as central to the curtailment of oppression. Namely, the legal system must gain willful 

deference from subjects in order for its rules not to be oppressive. The question to be 

addressed at that stage was to identify conditions for legal systems to systemically achieve 

a high degree of authority, so that their rules and orders would be willfully accepted by 

subjects. The thesis recalled in this regard that one of the definitional features of law is to 

make a claim to authority: every rule or order issued by a legal system is presented to the 

social body along with a claim for it to be applied and followed voluntarily by subjects. It 

is then up to the subjects to determine whether this claim is valid, and to decide whether 

to follow the rule or order or not, then leading either to widespread disregard for the law 

– i.e. chaos enabling the powerful to subdue the weak – or to widespread coercion by those 

in control of the legal system – i.e. institutionalized oppression. 

This feature of legal systems required a discussion of the notion of legal validity, 

that is, the characteristic of a fact (a command), which turns it into law. Dominant 

conceptions of legal validity interpret it as a principle of existence or membership: whatever 

rule or order complies with the internal requirements of a legal system belongs to it and 

deserves to be called law. This thesis pointed out that such interpretations left open the 

question of the acceptance of the claim to authority. In particular, when the claim to 

authority of an internally validated rule or order is rejected and is not acted upon by 

subjects, the said rule or order is unfit for purpose, and therefore not truly ‘valid’, but rather 
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‘lame’. As a result, this thesis proposed to view validity as the sum of qualities of a legal 

rule or order which justify its claim to authority, so that such rule or order is voluntarily 

followed by subjects for the very fact that it belongs to the legal system. 

The thesis, in chapter II.3 then surveyed the dominant theories of legal validity to 

determine whether they were likely to justify legal claims to authority. Jusnaturalism, which 

argues that legal validity ultimately depends on compliance of the law with first moral 

principles, would in this regard fail to justify its claim in the eyes of those who deny the 

existence of such principles, or believe in another moral code. Realism, which argues that 

legal validity is a function of the legal system’s effectiveness, is for its part not interested in 

the questions of justification and authority, and only counts as relevant the fact that a rule 

is being followed, whether through oppression or free will. Positivism, which bases validity 

on the internal criteria applied by the system, fails in turn to identify any such criteria which 

would systemically translate into authority.  

None of the major conceptions of legal validity was therefore found to provide, in 

and of itself, a convincing justification of the law’s claim to authority. However, each of 

them points to one feature of the law which is relevant in the subjects’ assessment of 

whether they should voluntarily defer to the law. Positivism insists on justification of a 

cognitive nature: the law should be followed because it provides a clear line of conduct 

and allows one to plan one’s life accordingly. Realism insists on a justification of an 

instrumental nature: the law should be followed because it makes a difference in the social 

order and allows to solve common problems. Jusnaturalism insists on a justification of an 

axiological nature: the law should be followed because it governs society in a morally 

acceptable way. 

This thesis subsequently argued that the achievement of the rule of law ideal 

requires legal systems to operationalize a tridimensional conception of validity justifying 

the law’s claim to authority under all three counts under which it can be challenged: legality, 
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effectiveness and legitimacy. Legal validity is therefore not only achieved through a binary 

test verifying compliance with legality criteria, but also through an iterative social process 

demanding and verifying compliance with effectiveness and legitimacy requirements. The 

thesis then identified the different ways in which the three components of legal validity 

could take shape in practice. Legality was argued to pertain to criteria of form, competence, 

process and hierarchy. Effectiveness can be operationalized as the existence of a rule’s 

effects (changing behavior), the measure of performance (solving problems), or the 

generalized acceptance of rule or order as a norm within society. Legitimacy, finally, was 

viewed as a combination of process and content ensuring the moral acceptability of rules 

and orders issued by the legal system.  

All three requirements were argued to be spatially and temporally relative. Legal 

validity, in other words, was redefined as the continued maintenance, over time, of a high 

level of legality, effectiveness and legitimacy by a legal system, so that failure in one or 

several of these components results in a more or less severe deficiency of the law (though 

not necessarily in the complete absence of law). Drawing on the above reasoning, the three 

validity components were argued to constitute ‘rule of law benchmarks’, and the rule of 

law was redefined as the characteristic of a social order in which the relations of members 

are subject to a legal system which consistently yields formally sound, effective and 

legitimate rules as determined by the subjects. 

Chapter II.4 then addressed the question of how to maintain such a degree of 

validity, authority and rule of law in a social order. It was argued in this regard, given the 

legalistic, but also social dimensions of validity tests, that a horizontal dialectical process 

about the legal system must be at play in the social order, with a view to continually challenge 

and question whether the system’s law-making and law-adjudication practices are thought 

to comply with the socially determined rule of law benchmarks. A second requirement is 

that of a vertical connectedness between the dialectical process and the legal system (its 
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institutions and officials) for adaptive purposes. It was shown through a number of 

examples that dialectical processes were at play in a number of contexts – in particular the 

aftermath of the financial crisis – but that the connectedness element was more difficult 

to achieve as established authorities can be reluctant to question their own practices. 

Drawing consequences from these practical requirements of homegrown and dialectical 

definition of legality, effectiveness and legitimacy, the thesis asked the question whether 

the rule of law could be ‘promoted’ from the outside, and took the practices of the 

European Union as a case-study, given the EU’s stance as a staunch promoter of the rule 

of law within itself, in its (candidate) Member States and abroad. The thesis argued that the 

EU’s practices, based on a fairly thick and substantive conception of the rule of law, should 

be steered towards fostering the horizontal dialectical process and the vertical 

connectedness. The EU’s own view of a successful recipe for the rule of law should in this 

regard not be forced on subjects, but rather be used as a way to frame the debate and put 

forward practical suggestions of reform which affected subjects are free to endorse or not. 

In a second part, the thesis sought to test this theoretical construction by engaging 

with the debate on the internationalization of the rule of law ideal. Two reasons guided 

this choice.  

First of all, it was argued in chapter III.1 that, although the notion of the rule of 

law was historically developed in relation to Nation-States, rule of law theory could no 

longer dispense with considering also the norms produced at international level, which 

now form an inevitable and decisive component of any domestic legal system. Second, 

while a significant amount of research about the international rule of law is already 

available, current materials were argued in chapter III.2 to suffer from two main flaws. On 

the one hand, the current scholarship tends to take the approach of adapting formal and 

substantive conceptions of the rule of law to the international level. This thesis takes issue 

with this approach since it argued that formal and substantive conceptions had failed as 
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universal templates for the rule of law ideal. On the other hand, the current scholarship 

focuses almost exclusively on the part of international regulation corresponding to public 

international law, and largely disregards entire fields of ‘global governance’ made up of 

informal or hybrid arrangements between States and global private sectors, in particular 

private standards supplementing public international law in the regulation of a number of 

important issues such as food safety or corporate social responsibility. 

Chapter III.3 took a closer look at the private phenomenon in global governance 

and examined whether, for the purpose of a rule of law critique of global governance, 

global private standards could qualify under the term ‘law’. The thesis concluded that a 

pragmatic approach was warranted, and that private standards, notably in the field of food 

safety and corporate social responsibility were relevant to a discourse on the international 

rule of law given that they claimed a certain degree of authority along with a dimension of 

‘publicness’, while also carrying a real potential for oppression, either because standards 

are imposed by powerful (economic) actors on weaker subjects (in the case of food safety), 

or because the fragmented private regulation of important issues is preventing the 

emergence of clear standards of conduct (in the case of CSR). 

Chapter III.4 then sought to argue that, given their generality and flexibility, the 

three rule of law benchmarks were suitable for seeking to curtail such oppressive potential 

throughout global governance and more in particular in relation to private standards. 

Empirically, it was also found that the current scholarship addressing global private 

standards and the ways to remedy their various flaws was already to a significant extent 

concerned with different versions of the rule of law benchmarks. More in particular, so-

called ‘meta-regulators’ are emerging and provide guidance to private standard-setters on 

how to adopt and implement more qualitative standards, based on elements of legality, 

effectiveness and legitimacy. 
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With regard to the legality benchmark (i.e. the cognitive justification of the claim 

to authority), research is focusing on ways to improve the transparency of standards and 

their adoption process through a better accessibility of standards, a clarification of the 

mandates of the parties involved in the standard setting process, and a better exposition of 

the reasons governing the adoption of a particular substantive solution by the standard-

setter.  

With regard to the effectiveness benchmark (i.e. the instrumental justification of 

the claim to authority), research is attempting to disentangle the question compliance with 

private standards (operationalized notably through certification) from the question of the 

provision of public interest-oriented solutions to commonly defined issues. This last 

element tends to be disregarded by a number private standard setters which seek to provide 

‘club goods’ to a small number of stakeholders rather than to provide public goods for the 

benefit of the social order at large. Consequently, private standards are also found to 

struggle to become accepted as norms by affected stakeholders. 

Finally, concerning the legitimacy component (i.e. the axiological justification of 

the claim to authority), a large amount of research is being conducted on how to 

democratize global governance, including private standard setting. A first stumbling block 

in this regard is the absence of constituted political communities (demoi), although 

transnational ‘publics’ are forming around a number of issues, whose members are ready 

to enter into deliberations regarding their governance. Second, the operationalization of 

the democratic requirements of participation and control is found to be difficult in relation 

to global governance due to the impracticability of electoral processes at the global level. 

This thesis then proposes strategies of democratization for global governance based on ex 

ante and ex post accountability. A case-study of the private standard GLOBALG.A.P., the 

most prevalent private standard of food safety for agricultural products shows that, 

although a clear effort is made towards increasing the standard-setter’s accountability, 
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current practices still fall short of a democratic standard for a number of affected 

stakeholders. 

 At this stage, it is also interesting to reflect about the added value of our conception 

of the rule of law, and of its focus on the recognition of authority to law by its subjects, i.e. 

their acceptance that the legal system has a valid claim for governing their conduct. Let us 

recall our introduction, where we identified two scenarios in which oppression could 

coexist with a legal system. The first one is chaos: when subjects have so little regard for 

the law that it is widely breached, and allows the strong to subdue the weak through the 

unfettered application of power. The second scenario is capture, by which the strong take 

control of the legal system and use it to dominate the weak. We argued in Part II of this 

thesis that the existing – formal or substantive – conceptions of the rule of law were 

unlikely to be reliable barriers against any of these threats. Is the benchmarks approach to 

the rule of law any different in this regard, and if so, how? 

 With regard to the threat of chaos, we should admit from the outset that our 

conception of the rule of law will probably also be helpless against a powerful clique having 

the firm intention to take over society by force with no regard for the law whatsoever. This 

could for example be the case of a foreign invasion or a coup. In this case, we must admit 

that the benchmarks are unable provide a solution to Hobbes’ predicament that swords 

are mightier than words. However, the benchmarks approach might be more effective in 

preventing situations in which legal subjects themselves turn against the law and decide 

that the legal system is so useless that they are better off relying on their own resources 

and power to lead the life they want. If the rule of law ideal means a legal system indexed 

on a conception of legal validity which commands a connection to the subjects 

expectations and preferences, then the presence of such a legal system might act as a 

disincentive for subjects to turn against the law. Indeed, if the legal system is intent on 

adapting constantly to earn its authority from the subjects themselves, the conditions for 
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a widespread turn against the law are arguably largely offset. Naturally, achieving validity 

and authority in this way is not only a question of intent: a legal system having this intent 

may fail to deliver because it lacks the resources to back its ambition. This is why it is also 

important that the legal system be a project which society members have in common, in 

which they feel it is worth investing. 

With regard to the threat of capture, it should also be clear that this thesis, by 

propounding a benchmarks approach to the rule of law based on three validity criteria, 

does not pretend that it has found the ultimate technical legal device which will insulate 

legal systems from capture. As a matter of fact, the three validity criteria are open, and it is 

for the subjects’ deliberation to fill them with their own view of the appropriate legal 

system. The tridimensional conception of validity has already been shown to be at play to 

some extent in advanced legal systems (see above, section II.4.1), so that legal devices are 

actually being designed to systematically ensure legality, effectiveness and legitimacy. 

Examples include an emphasis on transparency, the now widespread – though not yet 

methodologically perfect – practice of impact assessments, or the inclusion in legal texts 

of fairness safeguards like standards of proportionality. Naturally, much more research and 

experimentation is needed to move closer to systematic validity in that sense, but this thesis 

is not the place for such an endeavor. Rather, the foundational idea which this thesis is 

promoting by linking the rule of law ideal to authority, authority to legal validity, and legal 

validity to the benchmarks, is the importance for law to justify itself. The rule of law ideal 

understood as the curtailment of oppression by law can only obtain if the law itself does 

not become a medium for oppression. The conception of validity as a justification of the 

law’s claim to authority on subjects is likely to be empowering in this regard. A conception 

of validity (see above, section II.3.1) which conditions acceptance of the law’s claim to 

authority on a justification based on cognitive, instrumental and axiological qualities, also 
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justifies the subjects’ claim to deny the law’s claim and demand that it would do better 

when those qualities are absent or not sought by the legal system.  

In that sense, though we insisted in the preceding paragraph that the law had to be 

valued as such by subjects, we also argue that this should not result in making the law 

sacrosanct. Validity as justification can protect the legal system against capture by teaching 

humility to law. When vested interests or an elite capture the legal system and rely on an 

argument based on the so-called sanctity of the law to establish domination through rules 

and silence opponents, this manipulation must be swiftly exposed and the law’s claim 

readily rebutted by reference to legality, effectiveness and legitimacy. In that sense, 

empowering subjects to question the law’s authority through a dialectical process 

structurally coupled with the legal system (see above, section II.4.1) seems to us the best 

guarantee against capture and oppression. Such empowerment, and its framing around 

issues of legality, effectiveness and legitimacy, so it was argued, is conducive to the rule of 

law ideal not only in constituted legal systems, but also in inchoate regulatory orders such 

as private global governance, where the claims to authority backed by the power of global 

non-State actors can also be domesticated by demands for justification revolving around 

the three benchmarks. We showed that this was already the case to some extent. Finally, 

this delicate balance between value and humility for law can also act as a compass for the 

well-intentioned designs of rule of law ‘promoters’ like the UN or the EU. When 

promoting a certain conception of the legal system in the name of the rule of law ideal, 

these organizations should always ask whether legal subjects will have reasons to value the 

law, and when not, whether subjects will be afforded the dignity to challenge it.  
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