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I Setting the scene 

 

The first part of this PhD consists in a general introduction to the overall topic studied 

within this doctoral thesis: the right of access to justice of individual victims of human 

rights violations by international organizations. The four first chapters composing this 

part respectively present the aim of this PhD, the main research questions analyzed, 

the structure and some issues of methodology. The fifth chapter examines the 

distinction between the concepts of responsibility and accountability of international 

organizations. In order to determine the responsibility of international organizations 

the preliminary question of the attribution of conduct has to be tackled. This point is 

at the core of chapter six. In some cases, the conduct may be attributed to the Member 

States instead of the international organization. Chapter seven examines the 

responsibility of Member States in relation to human rights. Finally, chapter eight 

proceeds with a categorization of the main relationships between international 

organizations and individuals, as well as the corresponding applicable law.  

   

I.1 Aim of the PhD 

 

Since the Second World War, international organizations have proliferated1 around 

the world. There are currently 600 international organizations which represent more 

than threefold the amount of States.2 These international organizations respond to an 

institutional need for inter-State cooperation in order to face global and regional 

matters.3 

 

The expansion of international organizations may be noted in a wide array of 

activities: they may intervene in peacekeeping operations and military actions, they 

may sometimes exercise governmental administrative powers over territories, they 

may regulate worldwide economic governance, they may promote human rights, etc. 

In general, international organizations are increasingly involved in international 

policymaking and standard-setting. Some of them are taking over important parts of 

governmental power and even act as substitute for States in specific instances.  

 

Hence, an efficient accountability system is needed to review the decisions taken by 

these organizations and to sanction any misconduct, similarly to the checks and 

balances established to control democratic governments. As observed by Thomas 

                                                 
1
 See N.M. Blokker & H. Schermers, eds., Proliferation of International Organisations – Legal Issues 

(The Hague/London/Boston, Kluwer Law International 2001). 
2
 For further information, see C.F. Amerasinghe, Principles of the Institutional Law of International 

Organisations, 2
nd

 edn. (Cambridge, Cambridge University Press 2005) p. 6. 
3
 J.-M. Coicaud, ‘International organisations, the evolution of international politics, and legitimacy’, in 

J.-M. Coicaud & V. Heiskanen, eds., The Legitimacy of International organisations (Tokyo/New 

York/Paris, United Nations University Press 2001) pp. 519-552, p. 545. 
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Hammarberg, a former Council of Europe (CoE) Commissioner for Human Rights, 

‘an international accountability deficit is no good for anyone, least of all the local 

population. No-one, especially an international organisation, is above the law.’4 

 

In cases where the rights of individuals may be threatened or violated by international 

organizations, the aggrieved individual may seek to obtain a remedy from the 

international organization. However, this entails two necessary conditions: first, this 

presupposes the existence of a legal regime governing the responsibility of 

international organizations towards individuals; second, there has to be an 

accountability mechanism where individuals can claim such responsibility and 

consequently ask for redress.  

 

Nowadays, it is clear that both foundations are to a large extent shaky or even 

inexistent. In relation to the former, the main body of rules governing the 

responsibility of international organizations is constituted by the Draft Articles on the 

Responsibility of International Organizations (DARIO) adopted by the International 

Law Commission in 2011.5 In addition to the severe criticisms raised towards these 

Draft Articles and to the fact that they still have not been adopted by the United 

Nations (UN) General Assembly, it is important to note that these DARIO do not 

cover the responsibility towards any person or entity other than a State or an 

international organization. As to the latter condition, one may deplore that in the vast 

majority of cases, there is no dispute settlement mechanism available for individuals 

to bring cases against international organizations, neither at the global international 

level nor at the level of the international organizations themselves. Except for a few 

dispute settlement mechanisms established in specific fields by international 

organizations – mainly in relation to their employment-related disputes – the only 

option that remains available to these individuals is the national level and domestic 

courts, where international organizations generally enjoy immunity from jurisdiction 

and immunity from enforcement. Hence, individuals aggrieved by acts of 

international organizations are frequently left in the cold.6  

 

It is not the aim of this PhD to overwhelmingly discuss all aspects of the 

responsibility of international organizations towards individuals. Even if the DARIO 

and the different types of relationships between international organizations and 

individuals are examined in this first part, the general approach adopted within this 

PhD largely focuses on the second aspect discussed supra: the existence and the 

quality of dispute settlement mechanisms where this responsibility can be discussed.  

 

                                                 
4

 T. Hammarberg, Former Council of Europe Commissioner for Human Rights, ‘International 

Organisations acting as quasi-governments should be held accountable’, 8 June 2009, also available at 

the Commissioner’s website at www.commissioner.coe.int.  
5
 See infra at B. 

6
 This expression stems from A. von Bogdandy & M. Steinbrück Platise, ‘ARIO and Human Rights 

Protection: Leaving the Individual in the Cold’, 9 International Organizations Law Review (2012) pp. 

67-76. 

http://www.commissioner.coe.int/
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Further, this PhD does not aim to cover all types of individual rights that can be 

threatened or violated by international organizations but rather focuses on human 

rights violations. There is no specific limitation in the scope of this PhD as to the 

nature or type of human rights violations taken into consideration. Nevertheless, it 

should be noted that the regime of UN Security Council sanctions will not be studied 

in this PhD. There are three main reasons justifying this exclusion: first, this 

constitutes a very specific field – it is limited to sanctions exclusively adopted by 

Resolutions of the UN Security Council in its fight against terrorism – which runs 

counter to the general approach adopted in this PhD; second, this topic has already 

been carefully scrutinized by other authors including the excellent doctoral thesis of 

Prof. Dr. Antonios Tzanakopoulos; 7  third, the present PhD is part of an inter-

university research project on the accountability for human rights violations by 

international organizations and it has been agreed among the different researchers that 

the topic of the accountability of the UN Security Council for human rights violations 

would be examined in another PhD project than the present one.  

 

At first sight, the focus on human rights violations might seem far-fetched. Prima 

facie, one may consider that it is part of the DNA of international organizations to 

contribute to global or regional public good and to protect and/or promote human 

rights. Numerous international organizations have indeed been set up with this 

specific aim among their primary or accessory goals, such as the UN, the African 

Union (AU), the CoE, the European Union (EU) and the Organization of American 

States (OAS). This does not prevent human rights violations by international 

organizations to occur in practice though. ‘Together with an increasing impact of the 

activities of international organisations on the lives of people around the world, 

inevitably situations multiply in which individual human rights (political, civil, but 

also economic, cultural and social) may be threatened or violated through the actions, 

operations or policies of such organisations.’8 

 

Another misleading temptation may be to localize such human rights violations 

exclusively in the field of peacekeeping operations led by international organizations, 

such as the UN, the North Atlantic Treaty Organization (NATO), the EU, the AU and 

the OAS. The most striking examples that come to mind in this relation are the 

Srebrenica massacre and the cholera outbreak in Haiti. Yet, there are – regrettably – 

numerous examples of human rights violations attributable to international 

organizations in other fields of activities, such as international territorial 

administration and economic governance, as well as in their relations with their own 

staff.   

                                                 
7
 A. Tzanakopoulos, Disobeying the Security Council: Countermeasures Against Wrongful Sanctions 

(Oxford, Oxford University Press 2011). 
8
 J. Wouters, E. Brems, S. Smis & P. Schmitt, ‘Accountability for Human Rights Violations by 

International Organisations: Introductory Remarks’, in J. Wouters, E. Brems, S. Smis & P. Schmitt, 

eds., Accountability for Human Rights Violations by International Organisations (Antwerp, Intersentia 

2010) pp. 2-3. 
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This PhD examines the right of access to justice of individual victims of human rights 

violations by international organizations. A central position is occupied by the right of 

access to justice. It is not only a human right in itself, but also operates ‘as a 

mechanism for ensuring the observance of other human rights.’9 As recently held by 

the Italian Court of Cassation, ‘[i]t would be arduous to identify what would be left of 

a right if it could not be vindicated before a court in order to obtain effective 

protection […]. The right to a judge and to effective judicial protection of inviolable 

rights is certainly among the grand principles of legal civilization of any democratic 

systems of our times.’ 10  This PhD seeks to establish a list of institutional and 

procedural requirements of the right of access to justice and applies these 

requirements to international organization’s dispute settlement mechanisms and more 

generally to the available dispute settlement mechanisms for individuals confronted 

with human rights violations by international organizations. In this view, it is 

necessary to scrutinize the dispute settlement mechanisms established by international 

organizations to handle individual complaints. Moreover, global mechanisms as the 

International Court of Justice (ICJ), the Permanent Court of Arbitration (PCA), 

regional human rights jurisdictions, UN human rights treaty monitoring bodies and 

the creation of a World Court of Human Rights are also taken into consideration to 

assess whether these mechanisms may be envisaged as dispute settlement mechanisms 

for individual victims of human rights violations by international organizations.  

 

Furthermore, the right of access to justice constitutes one of the spearheads raised by 

individual victims against international organizations’ immunities from jurisdiction or 

from execution in front of national jurisdictions. This PhD proposes a thorough 

examination of these contradictory principles and of the case-law adopted by 

international and national jurisdictions in this area. One of the most debated issues 

consists in the question of whether the right of access to justice of individuals should 

permit national courts to reject the immunity of international organizations except if 

the latter has established an adequate alternative dispute settlement mechanism.  

 

It is essential to note that the case-law analyzed in chapter V.9 of the PhD is not 

limited to cases concerning human rights violations by international organizations but 

covers all types of disputes between international organizations and individuals 

handled by national jurisdictions. This chapter is subdivided following the type of 

relations between individuals and international organizations – contractual relations, 

staff relations and third parties, which is itself subdivided, following the type of 

activities of international organizations into peace and security operations, 

international territorial administration and economic governance. A limitation of the 

                                                 
9
 See D. Shelton, Remedies in International Human Rights Law (Oxford, Oxford University Press 

2006) pp. 29 and 100 mentioned in the Memorandum of Law of Amici Curiae - European Law 

Scholars and Practitioners in support of Plaintiffs’ Opposition to the Government’s Statement of 

Interest in the case Delama Georges et al. v. United Nations et al., United States District Court, 

Southern District of New York, Civil Action No. 1:13-cv-07146-JPO, 15 May 2014.  
10

 Court of Cassation, Simoncioni and Others v. Germany and President of the Council of Ministers, 29 

October 2014, No. 238/2014, ILDC 2237 (Italy) and comment by A. Chechi.  
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case-law analyzed in this PhD to human rights violations would deprive the analysis 

of valuable and interesting material for the assessment of the conflict between the 

right of access to justice of individuals and international organizations’ immunities. 

The ultimate goal of this empirical review of national case-law is the identification of 

general trends in national case-law for each of the different categories of relationships 

and/or activities. Nonetheless, despite this holistic approach of national case-law, 

human rights remain the fil rouge of the analysis and references and/or comparisons 

to human rights will be drawn as much as possible in this chapter. Furthermore, the 

specific question of whether human rights violations may constitute exceptions 

towards these general trends will be assessed whenever such question proves to be 

relevant.  

    

The general aim of this PhD is to suggest an effective articulation of the right of 

access to justice for individuals facing human rights violations by international 

organizations. This outcome is presented in the final part of this PhD, which consists 

of the general conclusions on the basis of the empirical analysis conducted in the PhD 

and a set of normative suggestions vis-à-vis international organizations, their Member 

States and national judges confronted with cases involving individuals’ claims for 

human rights violations by international organizations. The purpose of the research is 

thus ultimately practical. 

 

I.2 Research questions 

 

The starting point of this research rests on the observation that individuals in general 

do not enjoy an effective right of access to justice when facing human rights 

violations by international organizations. Certain mechanisms have been established 

by international organizations – as the administrative jurisdictions set up in numerous 

international organizations for their employment-related disputes
11

 – but these 

measures have a limited scope. No independent and impartial international court has 

yet been established before which private individuals could file claims against the 

international organizations. An individual claimant who wants to challenge an act of 

an international organization has often no other option than to seek a remedy before 

national courts, which are barred from adjudicating such claims because of the 

immunity of jurisdiction enjoyed by international organizations.  

 

                                                 
11

 For instance, the UN set up the UN Administrative Tribunal, replaced by the UN Dispute Tribunal 

and the UN Appeals Tribunal. See Administration of justice at the United Nations, UN General 

Assembly Resolution 63/253 (2009); Administration of justice at the United Nations, UN General 

Assembly Resolution 62/228 (2008). 
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An eloquent contextualization of this problem is provided by one of the most tragic 

events of the end of last century, namely the genocide12 in Srebrenica. In June 1995, 

some 7,600 male Muslim civilian inhabitants of the enclave of Srebrenica in Bosnia 

were murdered by Bosnian Serb forces. A small and lightly armed Dutch 

peacekeeping force – part of the United Nations Protection Force (UNPROFOR) – 

had been deployed to guard the enclave as a ‘safe area’. However, it did not manage 

to prevent the massacre. Extensive debates on the question of responsibility took 

place both in the Netherlands and at the UN level. The question was raised whether 

the UN had failed its mission by allowing the Dutch to send a small military 

contingent and refusing airstrikes against the Bosnian Serb forces. In 2007, the 

‘Mothers of Srebrenica’ Foundation (Stichting) – representing some 6,000 relatives of 

the victims of the massacre – started judicial proceedings before Dutch jurisdictions to 

condemn both the UN and the Dutch State for their failure to prevent the massacre 

and to grant financial compensation. In addition, individual Srebrenica survivors and 

victims’ families filed claims for compensation against the Dutch Government. These 

cases will be extensively discussed infra.13 In short, the domestic jurisdictions rejected 

the claims as far as the UN’s responsibility was concerned because of the latter’s 

absolute immunity from jurisdiction before national jurisdictions. This case and other 

situations in which individuals were deprived of their right of access to justice have 

led certain scholars to question whether immunity of international organizations 

should not be equated with impunity.14    

 

As mentioned in the previous chapter, the purpose of the doctoral project is to identify 

an effective articulation of the right of access to justice for individuals facing human 

rights violations by international organizations. This purpose may be translated into 

six core research questions.  

 

First of all, one has to distinguish the different relationships between individuals and 

international organizations. The first research question focuses on the drawing of a 

categorization of these relationships and the identification of the set of legal rules 

applicable to each. This constitutes a necessary preliminary to any determination of 

accountability of the international organizations.15  

 

The second research question assesses whether international organizations are bound 

by human rights. Indeed, prior to analyzing the right of access to justice for 

individuals who are victims of human rights violations by international organizations, 

one has to examine whether international organizations have to respect human rights. 

                                                 
12

 On this qualification, see ICJ, Application of the Convention on the Prevention and Punishment of 

the Crime of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), Judgment, 26 February 

2007, ICJ Rep. (2007) para. 297. 
13

 See infra, I.6 and V.9.4.A.a. 
14

 R. Freedman, ‘UN immunity or impunity? A Human Rights Based Challenge’, 25 European Journal 

of International Law 1 (2014) pp. 239-254. 
15

 International Law Association, Accountability of International Organizations – Final Report, Berlin 

Conference held in 2004, p. 19. 
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Given that the framework for international human rights is generally designed for 

States, with few exceptions, international organizations are not bound by international 

human rights treaties. Hence, this analysis requires an examination of the question 

whether general rules applicable to international organizations as subjects of 

international law – with the prerequisite that these international organizations have the 

international legal personality – include obligations under international human rights 

law as part of customary international law and/or general principles.16  

 

The third research question evaluates whether access to justice constitutes a generally 

applicable human right. Despite its numerous legal bases in both international and 

national legal texts, access to justice as a human right remains problematic in 

international law.17 In the context of this PhD, the questions arise whether these legal 

bases are binding for international organizations and – if not – whether access to 

justice may be considered as a general principle of international law or a customary 

rule. Moreover, norms of international law may impede its exercise and particularly in 

the present context, it may enter into conflict with the immunity from jurisdiction and 

the immunity from execution given to international organizations.  

 

In order to ensure the independence of international organizations and to eliminate the 

prospect of impunity, some international organizations have established dispute 

settlement mechanisms to resolve complaints brought by individuals. However, these 

mechanisms have a limited scope and are only available to specific categories of 

individuals. More generally, one may question whether global mechanisms could be 

taken into consideration to handle human rights complaints by individuals against 

international organizations. The fourth research question analyzes international 

dispute settlement mechanisms both at the global level and at the level of international 

organizations themselves to handle human rights complaints filed by individuals.  

 

The fifth research question concerns the scope of the immunity of international 

organizations and particularly the question of whether the immunity is functionally 

limited under international law. Immunities of international organizations are not yet 

fully crystallized and many crucial issues still have to be resolved, among which the 

practice of waivers of immunities by executive heads of international organizations 

deserves particular attention.  

 

The sixth question examines whether the right of access to justice of individuals 

should permit – or oblige – national courts to lift the immunity of international 

organizations except if the latter have established an adequate alternative dispute 

settlement mechanism. This question requires both an empirical and a normative 

analysis in order to identify an adequate mechanism to concretize the right of access 

                                                 
16

 J. Wouters, C. Ryngaert & P. Schmitt, ‘Verantwoordelijkheid voor mensenrechtenschendingen door 

internationale organisaties’, in J. Wouters & C. Ryngaert, eds., Mensenrechten. Actuele brandpunten 

(Leuven, Acco 2008) pp. 195-208.  
17

 F. Francioni, Access to Justice as a Human Right (Oxford, Oxford University Press 2007). 
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to justice for individual victims of international organizations’ violations of their 

rights and in particular their human rights. 

 

I.3 Structure 

 

Once the scene is settled in the first part of this PhD – discussing inter alia the 

concepts of responsibility and accountability of international organizations, the 

attribution of acts to international organizations, the responsibility of Member States 

in relation to human rights and the categorization of relations between international 

organizations and individuals – the second part of this PhD explores the human rights 

obligations of international organizations. This step constitutes a necessary 

prerequisite to discuss the accountability of international organizations for human 

rights violations and the mechanisms put in place to grant the right of access to justice 

to individuals. It is also the occasion to present a number of illustrations of human 

rights violations by international organizations in different fields of activities.  

 

The third part is consecrated to the right of access to justice. It is necessary not only to 

analyze the concept and its sources to determine its scope of application, but also to 

dissect its institutional and procedural requirements to provide the reading gate for the 

next part focusing on dispute settlement mechanisms established by international 

organizations. The two last chapters of this part are more particularly related to 

international organizations, since they respectively discuss the duty of international 

organizations to establish dispute settlement mechanisms and introduce the conflict 

between the right of access to justice and international organizations’ immunities.  

 

Part IV of this PhD inspects the existing international dispute settlement mechanisms 

where individuals could bring their claims against international organizations. This 

part is subdivided into a first chapter exploring global mechanisms and analyzing 

whether these mechanisms could be suitable to permit individuals to exercise their 

right of access to justice for human rights violations by international organizations. 

This chapter notably examines the contentious and advisory competences of the ICJ, 

the PCA and the competences of regional human rights jurisdictions. Currently, none 

of these mechanisms has jurisdiction to handle cases launched by individuals against 

international organizations – except the PCA in specific cases. Nonetheless, the 

questions are examined as to whether their competence should be extended to 

international organizations, whether these mechanisms would correspond to the 

criteria identified in the previous part and whether they would be adequate to hear 

human rights complaints. A specific attention is brought to the case of the eventual 

accession of the EU to the European Convention for the Protection of Human Rights 

and Fundamental Freedoms (ECHR) 18  and the European Court of Human Rights 

                                                 
18

 European Convention for the Protection of Human Rights and Fundamental Freedoms, 4 November 

1950, 213 UNTS 221. 
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(ECtHR). In addition, the relevance of non-judicial accountability is assessed with a 

focus on the UN human rights treaty monitoring bodies. Finally, this chapter also 

evaluates the opportunity and the feasibility of the creation of a World Court on 

Human Rights. The second chapter of this part IV scrutinizes dispute settlement 

mechanisms established by international organizations mainly following categories of 

relations with individuals: contractual relationships, employment relations and third 

parties.   

 

Given the lack of global mechanisms and the inadequacy of most dispute settlement 

mechanisms established by international organizations to concretize the right of 

access to justice of individual victims of human rights violations by international 

organizations, the attention is brought to the national level. At this level, international 

organizations generally invoke their immunity from jurisdiction or their immunity 

from enforcement. Yet, the case-law is not always consistent in this regard and recent 

decisions demonstrate that some judges may be inclined to set aside these immunities 

in favor of the right of access to justice of individuals. Part V of the PhD focuses on 

the regime of immunities of international organizations, which includes their legal 

basis, their scope, the waivers and their exceptions, together with the case-law 

rendered by both the ECtHR and national jurisdictions in this area. The general 

question examined in this part is whether national jurisdictions constitute an 

appropriate venue to settle disputes involving international organizations in general 

and in the field of human rights more particularly.  

 

Finally, a number of general conclusions are made on the basis of the empirical 

analysis conducted in the PhD. Moreover, a set of normative proposals is suggested, 

both vis-à-vis international organizations and vis-à-vis national judges confronted 

with cases involving individuals’ claims for human rights violations by international 

organizations.   

 

I.4 Methodology 

 

This PhD studies the six research questions identified supra19 from a transversal angle. 

For this reason, the PhD is not divided following different types of international 

organizations or the activities of international organizations – peacekeeping 

operations, international territorial administration, economic governance and staff 

relations – but rather following the subject matter analyzed, as the relation between 

organizations and human rights, the dispute settlement mechanisms established to 

grant access to justice to individuals, etc. Yet, the divisions relating to activities 

within organizations appear in the subdivisions of certain parts, when such 

distinctions are justified and relevant for the analysis of the specific theme.  
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 See chapter I.2.  
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This research is not limited to one or several international organizations but instead 

seeks to define a general system applicable to all international organizations. 

Nevertheless, some parts of the research require a descriptive analysis of international 

organizations, as for instance their relations with individuals or the dispute settlement 

mechanisms established to handle private law complaints. These features may 

certainly vary from one organization to another. However, it seems unrealistic to 

announce an exhaustive overview of all systems established by international 

organizations. Consequently, a deliberate choice has been made to analyze these 

systems from a general perspective and to highlight specific systems only when these 

are particularly relevant in order to resolve the questions raised in this PhD.    

 

It should also be noted that, although the relationship between international 

organizations on the one hand and individuals on the other constitutes the core 

framework of this PhD, occasionally, other private legal entities such as companies or 

associations are also included in the scope of the PhD. This is notably true in the 

examination of national case-law relating to the conflict between the right of access to 

justice and immunities of international organizations and more particularly in the 

section on contractual disputes. This being said, it is not the primary aim of this PhD 

to focus on the human rights of such other private legal entities as companies or 

associations.20 They are only mentioned in this PhD if they have been parties to cases 

before national jurisdictions or arbitration proceedings that may be interesting from 

the point of view of the conflict between the right of access to justice and the 

immunities of international organizations. 

 

In terms of terminology, a few choices have to be briefly presented in this chapter on 

the methodology.   

 

First, the concept of the right of ‘access to justice’ mentioned in the title of this PhD 

deserves a number of preliminary remarks. This right tolerates a broad range of 

definitions, as will be examined in part III. However, it should already be noted in this 

methodological chapter that in the sense of this PhD, the concept of ‘access to justice’ 

relates to the ‘first and foremost’ aspect of the access to justice, namely the ‘effective 

access to an independent dispute resolution mechanism’ in the words of the 

Fundamental Rights Agency of the European Union (FRA).21 This PhD focuses on the 

existence of dispute settlement mechanisms for individual victims of human rights 

violations by international organizations. The effectivity of this right largely relies on 

the quality of this dispute settlement mechanism, which relates to the ‘fair trial’ and 

‘due process’ notions. While the FRA expressly highlights the independence of the 

mechanism, additional institutional and procedural requirements of the access to 

justice will be examined in chapter III.3.  

                                                 
20

 On this subject, see notably M. Emberland, The Human Rights of Companies. Exploring the 

Structure of ECHR Protection (Oxford, Oxford University Press 2006). 
21

 FRA, Study on Access to Justice in Europe: an Overview of Challenges and Opportunities, 2011, p. 

9. 
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It should also be noted in this regard that the concept of ‘access to justice’ is larger 

than the one of ‘access to courts’ because the latter implies the recourse to a judicial 

system as opposed to non-judicial mechanisms. In this PhD, non-judicial institutions 

and procedures through which individuals can initiate proceedings against 

international organizations, such as ombudspersons or arbitration, will also be 

examined. Yet, do these mechanisms offer the guarantees corresponding to the 

requirements of the right of access to justice? This question is examined in chapter 

III.3 from an abstract point of view and part IV of this PhD in application to specific 

dispute settlement mechanisms.  

 

However, neither the broader aspect of access to justice encompassing the right to a 

remedy nor the specific aspect as legal aid for the needy will be taken into 

consideration in the understanding of the wordings ‘access to justice’ in this PhD. 

These different aspects of the right of access to justice will be further discussed in 

chapter III.1 of this PhD. 

 

Second, the concepts of ‘immunity from execution’ and ‘immunity from enforcement’ 

are used interchangeably in this PhD. The same observation applies to the concepts of 

‘immunity from jurisdiction’ and ‘immunity from prosecution’.  

 

Third, it should be noted that the concepts of ‘responsibility’ and ‘accountability’ 

have a different understanding in legal terms. This distinction is explained in chapter 

I.5 of this PhD. 

 

As to the sources examined, an important part of the PhD concerns the functioning of 

the legal systems established by international organizations. The main sources to be 

analyzed are the constitutive documents establishing the international organizations, 

their official publications and their statements. The headquarters agreements with host 

States also constitute an interesting source, as do other international treaties signed by 

the international organizations. These documents constitute original sources which 

contain first-hand information on these issues.  

 

Moreover, the practice of international organizations has to be assessed, since it does 

not always correspond to the information contained in above-mentioned documents. 

For instance, Article 51 of the UN Model Status of Forces Agreement provides for the 

establishment of a standing claims commission in order to settle disputes of a private 

law character over which the local courts have no jurisdiction because of the 

immunity of the UN. 22  Yet, no UN standing claims commissions have been 

established in practice. 23  Generally, the obligation of the UN to provide for 

appropriate methods of settlement for disputes of a private law character to which it 

                                                 
22

 See for instance Article VII (50) of the Agreement on the status of UNAMIR, signed at New York on 

5 November 1993, 1748 UNTS 16. 
23

 M. Zwanenburg, Accountability of Peace Support Operations (Leiden, Martinus Nijhoff Publishers 

2005). 
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may be a party and to set up courts in accordance with Article VIII, Section 29 of the 

Convention of 13 February 1946 on the Privileges and Immunities of the United 

Nations (the General Convention)24 has not been respected in practice, as explained 

infra. 

 

In addition, international and national case-law constitute a gold mine of information. 

These sources notably permit to discover or to question the existence of human rights 

obligations of international organizations as general rules of international law and/or 

customary rules. A similar methodology can be conducted on the right of access to 

justice, for which the empirical overview has to be extended to international 

conventions and national legislations in search for legal bases consecrating this 

principle or its applications within legal systems.  

 

The recent developments in domestic courts’ case-law relating to international 

organizations are intensively scrutinized in this PhD, with a specific focus on the 

conflict between the right of access to justice of individuals and international 

organizations’ immunities. Generally, one may deplore the difficulty to identify 

national case-law in this area. However, some support may be found with listings 

presenting national decisions, among which particular attention may be given to the 

Oxford Reports on International Law in Domestic Courts (ILDC).25 

 

Complementary information is provided by desk research based on existing literature, 

exchanges of views with other scholars in the field and regular participation in 

academic events on related topics. On a more particular note, I also collaborated with 

Prof. Dr. Jan Wouters, Prof. Dr. Eva Brems and Prof. Dr. Stefaan Smis on the editing 

of a book entitled The accountability for human rights violations by international 

organizations which has been published with Intersentia in 2010. 

 

All websites mentioned in this PhD were last accessed early 2015 and this PhD 

reflects the state of the activities and law as of 30 June 2015.  

 

I.5 Responsibility and accountability of international 

organizations  

 

While academic debates have focused on the international legal personality of 

international organizations for most of the second half of the 20
th

 century,26 their 
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 Convention on the Privileges and Immunities of the United Nations, adopted by the General 

Assembly of the United Nations on 13 February 1946, 1 UNTS 15. 
25

 See http://opil.ouplaw.com/page/ILDC/oxford-reports-on-international-law-in-domestic-courts. 
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 See inter alia C.W. Jenks, ‘The legal personality of international organizations’, British Yearbook of 

International Law 22 (1945) pp. 267-275; Q. Wright, ‘The jural personality of the United Nations’, 43 

American journal of international law (1949) pp. 509-516; I. Seidl-Hohenveldern, ‘The Legal 

Personality of International and Supranational Organizations’, 21 Revue Egyptienne de Droit 
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responsibility and/or accountability have only been taken into consideration lately. It 

is indeed only in the 1990s that international lawyers became aware of the increasing 

importance of international organizations and consequently raised the question of 

their responsibility and/or accountability in case of wrongful acts attributable to these 

organizations.  

 

The principle of liability as a corollary of the powers and rights of international 

organizations is generally approved, even by international organizations themselves.27 

For instance, the UN Secretary-General stated in 1996 that ‘[t]he international 

responsibility of the United Nations for the activities of United Nations forces is an 

attribute of its international legal personality and its capacity to bear international 

rights and obligations.’28 This view was confirmed by the ICJ in the Cumaraswamy 

advisory opinion.29  

 

The concepts of accountability and responsibility have progressively gained the 

attention of international associations and agencies, such as the Institut de droit 

international (IDI),30 the International Law Association (ILA)31 and the International 

Law Commission (ILC).32 While both the IDI and the ILA concentrated their analysis 

on the concept of ‘accountability’ of international organizations, the ILC studied the 

‘international responsibility’ of these organizations. Although these terms have often 

been equated, it is important to clearly distinguish them.   

 

I.5.1 Responsibility of international organizations  

A.  Concept of responsibility under international, national and 

internal law 

 

As observed by the Permanent Court of International Justice (PCIJ) in the Chorzów 

Factory case in 1928, ‘it is a principle of international law, and even a general 

                                                                                                                                            
International (1965) pp. 35-72; D.J. Bederman, ‘The Souls of International Organizations: Legal 

Personality and the Lighthouse at Cape Spartel’, 36 Virginia Journal of International Law (1996) pp. 

275-377. For further discussion, see infra, Chapter II.3. 
27

 See P. Sands & P. Klein, Bowett’s Law of International Institutions, 6
th

 edn. (London, Sweet 

Maxwell 2009) p. 518 and references quoted in footnote 255. 
28

 Administrative and budgetary aspects of the financing of the United Nations peacekeeping 

operations, Report of the Secretary-General A/51/389 (1996) para. 6.  
29

 In an obiter dictum, the ICJ stated that ‘[t]he United Nations may be required to bear responsibility 

for the damage arising from [acts performed by the United Nations or by its agents in their official 

capacity].’ ICJ, Difference Relating to Immunity from Legal Process of a Special Rapporteur of the 

Commission on Human Rights, Advisory Opinion, ICJ Rep. (1999) p. 62, para. 66. 
30

 IDI, Resolution on the Legal Consequences for Member States of the Non-Fulfilment by 

International Organizations of their Obligations toward Third Parties, 66 Annuaire de l’Institut de 

Droit International I (1995) p. 445. 
31

 ILA, Accountability of International Organizations – Final Report (n. 15). 
32

 The ILC included the topic of the responsibility of international organizations in its work in 2000; 

ILC, Report on the work of its fifty-second session, 1 May to 9 June and 10 July to 18 August 2000, UN 

Doc. A/55/10, p. 131. 
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conception of law, that any breach of an engagement involves an obligation to make 

reparation.’ 33  It is one of the most settled principles of international law, that a 

violation of international law entails responsibility.34  

 

The ILC applied this theory to States and adopted a set of Draft Articles on the 

Responsibility of States for Internationally Wrongful Acts in 2001. According to 

Draft Article 1, ‘[e]very internationally wrongful act of a State entails the 

international responsibility of that State.’35 In its comments to the Draft Articles, the 

ILC noted that the notion of responsibility for wrongful conduct may be considered as 

a ‘basic element in the possession of international legal personality’36 but also added 

that ‘special considerations apply to the responsibility of other international legal 

persons, and these are not covered in the articles.’37   

 

The transposition of this principle of responsibility to international organizations is 

not self-evident because of the specific nature of international organizations. They are 

creations by Member States to institutionalize their cooperation. Hence, any 

discussion on the responsibility of international organizations first requires examining 

the attribution of conducts between the international organization and its Member 

States, which may imply piercing the organization’s ‘institutional veil’.38 The issue is 

further complicated by the fact that most constituent charters do not contain any 

responsibility clauses.39  

 

In the 1990s, the topic of responsibility of international organizations has 

progressively gained the attention of legal scholars,40 associations and international 
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agencies. In 1995, the IDI adopted a Resolution on the legal consequences for 

Member States of the non-fulfilment by international organizations of their 

obligations toward third parties.41 Although this Resolution primarily focused on the 

Member States’ concurrent or subsidiary liability,42 it contained interesting statements 

on international organizations, such as the recognition that they could have 

obligations under both international law and the law of a particular State. 43 As a 

corollary, the IDI acknowledged that the responsibility of international organizations 

could arise both under domestic and international law.  

 

Later developments on the topic of responsibility of international organizations 

mainly addressed the international aspect of responsibility. Indeed, the ILC focused 

its work exclusively on the international aspect of the responsibility of international 

organizations and many academics followed a similar path,44 defining ‘responsibility’ 

as referring to ‘the legal consequences of noncompliance with an international 

obligation by conduct that is attributable to the organization.’45  

 

Nevertheless, the relevance of responsibility under national law should not be 

undermined. ‘Inasmuch as international organisations are to comply with the 

legislation in force in the countries on the territory of which they are carrying out their 

activities [...], it is logical that breaches of domestic rules should entail the liability of 

the organisation in accordance with relevant domestic laws.’46 In a 2005 study on the 

question whether international organizations were bound by national law, August 

Reinisch concluded that ‘it seems largely accepted that international organizations do 

frequently act in a private law capacity and will thus become subject to national 

law.’47  
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In addition to the responsibility under international and national law, the 

responsibility of international organizations may flow from a breach of their own 

internal rules. Indeed, the internal law of certain international organizations creates a 

regime of responsibility for damages caused by organs or agents in the performance 

of their functions. For instance, Article 340 of the Treaty on the Functioning of the 

European Union (TFEU) states that ‘[t]he Union shall, in accordance with the general 

principles common to the laws of the Member States, make good any damage caused 

by its institutions or by its servants in the performance of their duties.’48 According to 

Article 268 TFEU, the Court of Justice of the European Union (CJEU) has 

jurisdiction on matters of non-contractual liability. A similar system has been 

organized by Article 22 of Annex III of the UN Convention on the Law of the Sea 

(UNCLOS).49 Yet, such regimes remain rather exceptional.50 

 

B.  International Law Commission’s work on the responsibility of 

international organizations 

 

The ILC has decided to include this topic in its work programme in 2000.51 Two years 

later, it established a Working Group and appointed a Special Rapporteur, Professor 

Giorgio Gaja.52 From its fifty-fifth (2003) to its sixty-third (2011) sessions, the ILC 

received eight reports from the Special Rapporteur and composed a set of 67 

Articles.53 It adopted these Draft Articles in 2011 and submitted them to the General 

Assembly which took note of these articles in Resolution 66/100 adopted by 

consensus on 9 December 2011.  

 

According to Article 1 of the DARIO, ‘1. The present draft articles apply to the 

international responsibility of an international organization for an internationally 

wrongful act. 2. The present draft articles also apply to the international responsibility 

of a State for an internationally wrongful act in connection with the conduct of an 

international organization.’ This confirms that, as opposed to the approach followed 

by the IDI, the ILC merely scrutinizes the international law aspect of the 

responsibility. 

 

The aim of these DARIO is to codify the rules applicable to the international 

responsibility of all international organizations. The core principles are mentioned in 

Draft Articles 3 and 4, according to which respectively ‘[e]very internationally 
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52
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wrongful act of an international organization entails the international responsibility of 

that organization’ and ‘[t]here is an internationally wrongful act of an international 

organization when conduct consisting of an action or omission: (a) is attributable to 

that organization under international law; and (b) constitutes a breach of an 

international obligation of that international organization.’  

 

A central element of the responsibility of international organizations concerns the 

question of the attribution of conduct. This constitutes an intricate issue, notably in 

cases where an organ of a State is placed at the disposal of an international 

organization, as often occurs in peacekeeping operations. Draft Articles 6 to 9 

regulate the attribution of conduct to the international organization. Draft Article 6 

establishes the general rule that the conduct of such organ or agent performing its 

functions shall be considered as an act of the organization under international law, 

whatever position the organ or agent holds in respect of the organization. Draft Article 

7 focuses on the attribution of conduct for organs of a State or organs/agents of an 

international organization placed at the disposal of another organization. In these 

cases, the notion of effective control permits to determine to which entity the conduct 

may be attributed. Draft Article 8 examines the case of ultra vires acts. It states that 

‘[t]he conduct of an organ or agent of an international organization shall be 

considered an act of that organization under international law if the organ or agent 

acts in an official capacity and within the overall functions of that organization, even 

if the conduct exceeds the authority of that organ or agent or contravenes 

instructions.’ The fact that the organ/agent acted in his/her official capacity is thus 

determinant to conclude whether this act may be attributed to the international 

organization.  

 

In addition to these general provisions governing the attribution of conduct, the ILC 

DARIO envisage cases of responsibility of an international organization in connection 

with the act of a State or another international organization 54  and cases of 

responsibility of States in connection with the acts of an international organization.55  

 

In relation to international obligations in particular, Draft Articles 10 and 11 state that 

any such obligation must be pre-existing to the act or the omission of the international 

organization, ‘regardless of its origin and character’ and may arise under the rules of 
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the organization. 56  The question whether human rights may be included in these 

obligations will be analyzed infra.57  

 

As stated supra, these DARIO aim to codify the practice and consequently clarify the 

substantial rules applicable to the international responsibility of international 

organizations. Yet, as noted by Jan Wouters and Jed Odermatt, one may question 

whether the subject of international responsibility of international organizations was 

sufficiently ripe for such codification.58 It is mentioned in the ILC’s Statute that only 

those topics which are ‘necessary and desirable’59
 should be considered by the ILC. 

The ILC itself added other criteria including that the topic should ‘be sufficiently 

advanced in stage in terms of State practice to permit progressive development and 

codification.’60 However, this sufficient State practice is lacking in the area of the 

responsibility of international organizations.61 The ILC itself recognizes that ‘[o]ne of 

the main difficulties in elaborating rules concerning the responsibility of international 

organizations is due to the limited availability of pertinent practice.’ 62  As an 

exception, the field in which most practice may be observed is the one of 

multinational peace-support operations.63 As noted by a former UN legal counsel, 

Ambassador Hans Corell, it is ‘in connection with peacekeeping operations where 

principles of international responsibility […] have for the most part been developed in 

a fifty-year practice of the Organisation.’64 Yet, in general, the work of the ILC has 

been severely criticized by scholars due to this lack of international practice.65  
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As to its desirability, one may regret that these DARIO do not solve the real issues 

concerning the responsibility of international organizations, namely the lack of 

accountability mechanisms. These Draft Articles contain secondary rules on 

responsibility but they do not answer the real obstacle preventing legal actors from 

taking legal actions against international organizations, namely the lack of judicial 

fora at the international level where international organizations could be sued, and the 

immunity of international organizations before domestic courts.66 

 

In general, one may also deplore that the scope of the DARIO is limited to the 

responsibility of international organizations towards injured States or other 

international organizations and does not include the responsibility towards any person 

or entity other than a State or an international organization. For instance, in part three 

of the DARIO on the content of the international responsibility of international 

organizations, Draft Article 31 states that the responsible international organization is 

obliged to make full reparation for the injury – including any damage, whether 

material or moral – caused by the internationally wrongful act. Yet, Draft Article 33 

further specifies that ‘1. The obligations of the responsible international organization 

set out in this Part may be owed to one or more other States, to one or more other 

organizations, or to the international community as a whole, depending in particular 

on the character and content of the international obligation and on the circumstances 

of the breach. 2. This Part is without prejudice to any right, arising from the 

international responsibility of an international organization, which may accrue 

directly to any person or entity other than a State or an international organization.’ 

Similarly, part four on the implementation of the international responsibility of 

international organizations merely addresses this issue to the extent that the 

responsibility is invoked by an injured State or another injured international 

organization.  

 

Another criticism that may be raised against the ILC DARIO consists in the fact that 

the ILC did not sufficiently take into consideration both the special nature of 

international organizations as opposed to States and the great variety of international 

organizations in drafting these articles. 67  Indeed, unlike States, international 

organizations are diverse legal entities with their own specificities. The ILC decided 

to adopt a broad approach in defining rules applicable to all international 

organizations, irrespective of their type and their activities. Several international 

organizations including the EU deplored this approach. In its comments and 

observations sent to the ILC in 2007, ‘[t]he European Commission expresse[d] some 

concerns as to the feasibility of subsuming all international organizations under the 
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terms of this one draft in the light of the highly diverse nature of international 

organizations, of which the European Community is itself an example.’ 68  These 

criticisms notably related to the complex rules of attribution between the EU and its 

Member States.69  

 

This being said, the DARIO contain certain references to the ‘rules of the 

organization’ and a specific rule on lex specialis, Article 64, which states that ‘[t]hese 

articles do not apply where and to the extent that the conditions for the existence of an 

internationally wrongful act or the content or implementation of the international 

responsibility of an international organization, or a State in connection with the 

conduct of an international organization, are governed by special rules of international 

law. Such special rules of international law may be contained in the rules of the 

organization applicable to the relations between an international organization and its 

members.’ This lex specialis opens the door to specific regimes of responsibility 

organized by the international organizations themselves. An interesting example is 

provided by Resolution 52/247 on the temporal and financial limitations of the UN’s 

responsibility adopted by the General Assembly.70 Notwithstanding this lex specialis 

principle the EU maintained its criticisms towards the ILC DARIO.71  

 

Given all these criticisms and the fact that the Draft Articles have not yet been 

adopted by the General Assembly, their applicability remains uncertain.72 Yet, they 

constitute an interesting attempt to elaborate rules on the basis of scarce practice to 

regulate the international responsibility of international organizations.73 It seems that 

these Articles should be considered as a basis for further discussions rather than a so-

called final regime of international responsibility. However, several jurisdictions have 
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referred to these DARIO as the relevant law to assess the international responsibility 

of international organizations. This was notably acknowledged by the ECtHR in the 

Behrami and Saramati decision in 200774 and more recently in the 2013 decision in 

the case brought by the Mothers of Srebrenica and Others against the Netherlands.75 

 

It should be noted that the ILA also established a Study Group on the responsibility of 

international organizations in 2005, in addition to the Committee examining the 

accountability of international organizations. In its final report published in 2012, the 

Study Group explicitly mentioned that its intention ‘to contribute to this future 

developmental process by highlighting continuously problematic aspects in the 

DARIO and by making suggestions for their possible resolution.’76 The Study Group 

issued a number of interesting recommendations but it did not specifically discuss the 

relations between international organizations and individuals nor the accountability 

mechanisms, which is why this report will not be further examined in the framework 

of this PhD.   

 

I.5.2 Accountability of international organizations 

A.  Concept of accountability of international organizations 

 

‘Accountability’ is a vague concept which seems to escape any clear definition. It has 

been referred to as a ‘broad term that reflects a range of understandings rather than a 

single paradigm.’77 In other words, it ‘can mean many different things to different 

people.’78 As noted by Richard Mulgan, this ‘word which a few decades or so ago was 

used only rarely and with relatively restricted meaning (and which, interestingly, has 

no obvious equivalent in other European languages […]) now crops up everywhere 

performing all manner of analytical and rhetorical tasks and carrying most of the 

major burdens of democratic “governance” (itself another conceptual newcomer).’79 

 

Its core sense has been defined as the process of being called ‘to account’ to an 

authority for one’s actions.80 In French, the absence of a similar concept implies the 

need to borrow the English word if one wants to indicate ‘la responsabilité des 
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gouvernants devant le people, au double sens de lui rendre compte et de tenir compte 

de lui.’ 81  This French paraphrase clarifies the concept of ‘accountability’ in 

distinguishing its three constitutive elements, namely (1) la responsabilité (the 

responsibility), (2) rendre compte (in the sense of ‘render account’) and (3) tenir 

compte de (which means ‘take into account’). 82  Noticeably, the concept of 

‘responsibility’ is considered as a form of ‘accountability’,83 but both concepts should 

not be equated, as legal scholars may be tempted to do. 

  

Accountability was only recently introduced in international law84 and the literature 

has identified two main approaches to this concept: an ‘evaluative’ approach and an 

‘analytical’ one.85 Following the first approach, the concept has progressively been 

extended as designating a broad value incorporating notions as good governance, 

democracy, transparency, etc. This view has been identified as the ‘evaluative’ 

dimension of accountability. In addition, a more ‘analytical’ approach has been 

developed, following which the term was used ‘as involving the justification of an 

actor’s performance vis-à-vis others, the assessment or judgment of that performance 

against certain standards, and the possible imposition of consequences if the actor 

fails to live up to applicable standards.’ 86  Applied to the field of international 

organizations, this analytical approach permits to define accountability of 

international organizations as ‘a relationship between an international organisation 

and a certain forum – a political or judicial entity – in which (1) the international 

organisation has to justify its conduct, (2) the forum has the right to assess this 

conduct on the basis of prior established principles and rules, and to pass judgment, 

and (3) the international organisation may face certain consequences, such as formal 

or informal sanctions.’87  

 

Accountability may be put in practice in a variety of ways, along a variety of forms. 

These forms may be legal, political, financial, administrative, disciplinary, mediatory, 
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hierarchical, market, electoral, fiscal, etc. 88  On top of these forms and without 

pretending to be exhaustive, accountability relationships can be distinguished 

according to their type, the sort of accountability relationship linking the individual or 

body owing account with the individual or body claiming account;89 according to their 

dimensions, the material grounds on which accountability can be claimed;90 according 

to their intensity, accountability can be strong or diffuse;91 according to their values, 

accountability relationships intend to protect or promote; 92  or according to their 

source, which can be internal or external, or institutionalized or informal.93  

 

Applied to international organizations, the most relevant distinction among these 

forms is the one between the legal and the political accountability. This distinction 

mainly relies on the fact that political accountability can be arbitrary while legal 

accountability cannot in principle.94 Political accountability relates to ‘the political 

consequences attached to conduct of holders of public office, or to conduct of civil 

servants working under them within their sphere of competence, by the institution or 

person who can hold such holders of public office to account. Although political 

responsibility is present in all democratic legal systems, it exists in different forms 

and at different levels depending on the constitutional structure of the legal system 

concerned.’95 Through the elections, the voters are not obliged to have reasons to 

justify their decisions.  

 

Legal accountability, on the contrary, imposes that decision-makers have convincing 

reasons justifying their decisions or acts, generally the compliance with a legal rule.96 
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It is typically equated with judicial review97 and ‘refers to the requirement that agents 

abide by formal rules and be prepared to justify their actions in those terms, in courts 

or quasi-judicial arenas.’98  

 

For international organizations in which Member States keep a central position, 

political accountability may serve as a control mechanism preventing harms towards 

third parties. Member States may control the organization through their votes and 

their financial contribution to the international organization. Yet, ‘this kind of internal 

control or restraint is premised on a certain degree of mutual control, if not ‘distrust,’ 

among an organization’s Member States. Where States cooperate well and use an 

international organization as a vehicle to carry out activities that they themselves may 

be prevented from engaging in, either under their domestic law or under international 

law, the lack of substantive and procedural restraint may pose serious problems.’99  

 

Legal accountability deserves a particular attention since it permits to take into 

consideration the responsibility of the international organization and to assess the 

existence of legal remedies for damaged parties.   

 

B.  International Law Association’s Committee’s work on the 

accountability of international organizations 

 

The accountability of international organizations has been intensely scrutinized by 

scholars and international lawyers, notably through the work of the ILA which 

established a specific Committee on that topic in 1996. The ILA Committee took a 

broader approach than the one taken by the ILC, since the ‘recommended rules and 

practices’ of the ILA Committee cover the accountability of an international 

organization towards its Member States but also ‘victims or wrongdoers’ who are not 

members of the international organization, such as States, other international 

organizations, and individuals or legal persons, including private entities. 100  As 

mentioned in the previous section, the ILC DARIO focused on the responsibility of 

international organizations only towards other international organizations and 

States.101  

 

Moreover, the ILA Committee examined the accountability of international 

organizations, which is a broader concept than the one of their responsibility. In its 

final report published in 2004, the Committee started from the observation that 
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‘[p]ower entails accountability, that is the duty to account for its exercise.’ 102  It 

considered that ‘[a]ccountability of [international organizations] is a multifaceted 

phenomenon. The form under which accountability will arise will be determined by 

the particular circumstances surrounding the acts or omissions of an IO, its member 

States or third parties. These forms may be legal, political, administrative or financial. 

A combination of the four forms provides the best chances of achieving the necessary 

degree of accountability.’103 

 

One may be tempted to associate the terms ‘legal accountability’ and ‘international 

responsibility’ in the sense of ILC’s DARIO.104 Yet, the concept of ‘international 

responsibility’ – in the meaning of the work of the ILC – does not necessarily require 

a court or a quasi-judicial arena to be implemented. Moreover, as observed supra, 

ILC’s ‘international responsibility’ is mainly limited to the responsibility towards 

injured States or other international organizations, while the ‘legal accountability’ in 

the work of the ILA has a much broader meaning and includes the accountability 

towards staff members and third parties.105 In general, one may note that the notion of 

‘legal accountability’ covers a larger range of situations than the ‘international 

responsibility’, since it includes the respect of rules or standards of behavior that do 

not necessarily correspond to international legal rules 106 and may be implemented 

through a vast variety of mechanisms, such as ombudsmen and inspection panels.   

 

The ILA Committee considered that accountability of international organizations 

consists of three interrelated and mutually supportive levels:  

 

-  ‘[First level] the extent to which international Organisations, in the fulfilment 

of their functions as established in their constituent instruments, are and 

should be subject to, or should exercise, forms of internal and external scrutiny 

and monitoring, irrespective of potential and subsequent liability and/or 

responsibility;  

 

-  [Second level] tortious liability for injurious consequences arising out of acts 

or omissions not involving a breach of any rule of international and/or 

institutional law (e.g. environmental damage as a result of lawful nuclear or 

space activities);  

 

-  [Third level] responsibility arising out of acts or omissions which do constitute 

a breach of a rule of international and/or institutional law (e.g. violations of 

human rights or humanitarian law, breach of contract, gross negligence, or as 
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far as institutional law is concerned acts of organs which are ultra vires or 

violate the law of employment relations).’107 

 

The ILA issued a set of recommended rules and practices in view of achieving 

effective accountability. These recommendations are meant to be pragmatic and 

relevant, both for professionals in the field of international organizations and for 

academics. 108  They are classified according to the three levels of accountability 

identified by the ILA.  

 

In relation to the first level, the ILA formulates forty-eight recommendations, which 

do not necessarily reflect legal obligations for each international organization. These 

principles include rules on transparency, the participatory decision-making process, 

the well-functioning international civil service, access to information, sound financial 

management, reporting and evaluation, good faith, principles of constitutionality and 

institutional balance, supervision and control, the principle of stating the reasons for 

decisions or a particular course of action, the principle of procedural regularity, the 

principle of objectivity and impartiality, and due diligence.  

 

In relation to the second and third levels of accountability, the ILA formulates 

‘primary’ and ‘secondary’ rules. The former concern the law applicable to the various 

relationships in which an international organization may be involved and the 

obligations of international organizations, notably in the field of international human 

rights and international humanitarian law (IHL). The latter relate to questions of 

attribution of conducts between international organizations and Member States. 

Finally, the last part of the report identifies a set of recommendations relating to the 

remedies against international organizations.  

 

Throughout the report, the ILA stresses the differences between legal and non-legal 

aspects of accountability, be it about the forms of accountability, the remedies against 

international organizations or the recommendations. As noted by Ige Dekker, ‘the 

distinction between the levels of accountability, at least partly, is characterised by the 

fact that the legal forms, interests, remedies and norms dominate the second and third 

levels of accountability and the non-legal forms, interests, remedies and norms the 

first one.’ 109  Yet, while the recognition by the ILA of the non-legal character of 

accountability is important and innovating, the ILA fails to define the nature of the 

forms of accountability in case of violations of non-legally binding rules and practices 

by international organizations. Indeed, it merely refers to standards which it considers 

as common principles and reflecting a ‘considerable practice’. As a consequence, the 

concept of accountability remains ambiguous, ‘not only reflecting an evaluative and 
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functional character but, more importantly, also encompassing different phenomena, 

namely legal and non-legal realities.’110   

 

Hence, it is difficult in practice to identify the contours of the notion of accountability. 

As a corollary, accountability mechanisms can take various forms, going from strong 

judicial mechanisms to looser non-judicial mechanisms as the ombudsperson or the 

mediation. Such mechanisms can be useful tools for international organizations. As 

noted by the UN Department of Peacekeeping Operations in its report on the lessons 

learned from the UN Operation in Somalia (UNOSOM): ‘[f]or the United Nations to 

successfully promote respect for human rights and good governance in collapsed 

states, as well as gain some measure of credibility, it must demonstrate a commitment 

to the principles of accountability and transparency in its own work. In UNOSOM, no 

independent oversight existed which could serve as an ombudsman to consider 

grievances registered by the local populations against the United Nations. Without 

such a mechanism, the United Nations was perceived by many in Somalia to be 

“above the law”, which undercut its efforts to promote human rights.’111 

 

Yet, whether such mechanisms offer sufficient guarantees for individuals to 

efficiently exercise their right of access to justice constitutes another question that will 

be further analyzed in parts III and IV of the PhD.   

 

I.6 Attribution of conduct to international organizations 

I.6.1 General rules of attribution of conduct in the ILC DARIO 

 

Attribution of conduct to the international organizations is one of the two conditions 

set up by Draft Article 4 of the DARIO for an internationally wrongful act, together 

with the breach of an obligation. The question whether international organizations 

bear human rights obligations is examined in the following part. The attribution of 

conducts is regulated in Chapter II of the ILC DARIO.  

 

Except for specific cases, 112  the international responsibility of international 

organizations requires that the internationally wrongful act is attributable to the 
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international organization. Draft Article 6 states the general rule: ‘1. The conduct of 

an organ or agent of an international organization in the performance of functions of 

that organ or agent shall be considered an act of that organization under international 

law, whatever position the organ or agent holds in respect of the organization. 2. The 

rules of the organization shall apply in the determination of the functions of its organs 

and agents.’ In the Reparation for injuries suffered in the service of the United 

Nations case, the ICJ noted that the word ‘agent’ was understood in the most liberal 

sense: ‘any person who, whether a paid official or not, and whether permanently 

employed or not, has been charged by an organ of the organization with carrying out, 

or helping to carry out, one of its functions – in short, any person through whom it 

acts.’113  

 

Furthermore, Draft Article 7 of the DARIO focuses on the attribution of conduct for 

organs of a State or organs/agents of an international organization placed at the 

disposal of another organization. This configuration frequently occurs when 

international organizations are conducting peacekeeping operations with military 

contingents placed at their disposal by one of their Member States. According to Draft 

Article 7, such conduct shall be attributed to the organization if it exercises effective 

control over this conduct. The ILC commentaries add that this concept of ‘effective 

control’ has to be examined in the ‘full factual circumstances and particular 

context’.114 

 

I.6.2 Controversies in both international practice and case-law 

 

This criterion of effective control has been subject to diverse interpretations and 

intense debates. Prima facie, it may be noted that the official position of the UN 

rejects the application of this criterion in relation to UN peacekeeping operations, as 

opposed to joint operations. In the former, the UN considers that an act of a 

peacekeeping force is an act of a subsidiary organ of the UN and is ‘in principle, 

imputable to the Organization, and if committed in violation of an international 

obligation entails the international responsibility of the Organization and its liability 
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in compensation.’ 115  This position is further reflected in the ‘model contribution 

agreement relating to military contingents placed at the disposal of the United Nations 

by one of its Member States’, following which ‘the United Nations is regarded as 

liable towards third parties, but has a right of recovery from the contributing State 

under circumstances such as “loss, damage, death or injury [arising] from gross 

negligence or willful misconduct of the personnel provided by the Government”.’116 

However, such agreement may not be opposed to a third party – it only governs the 

relationship between the contributing State or organization and the receiving 

organization – and may consequently not deprive such third party of any rights.  

 

With regard to joint operations, the UN official view differs since the Secretary-

General considers that ‘international responsibility for the conduct of the troops lies 

where operational command and control is vested according to the arrangements 

establishing the modalities of cooperation between the State or States providing the 

troops and the United Nations. In the absence of formal arrangements between the 

United Nations and the State or States providing troops, responsibility would be 

determined in each and every case according to the degree of effective control 

exercised by either party in the conduct of the operation.’117 

 

The ILC disagrees with this distinction. It adds in its commentaries that ‘[w]hat has 

been held with regard to joint operations […] should also apply to peacekeeping 

operations, insofar as it is possible to distinguish in their regard areas of effective 

control respectively pertaining to the United Nations and the contributing State. While 

it is understandable that, for the sake of efficiency of military operations, the United 

Nations insists on claiming exclusive command and control over peacekeeping forces, 

attribution of conduct should also in this regard be based on a factual criterion.’ 

 

The intricacies of the attribution of conduct have occupied a central position in 

numerous rulings of both international and national jurisdictions. However, most 

cases do not concern peacekeeping operations per se. For instance, the Behrami and 

Behrami v. France and Saramati v. France, Germany, and Norway cases118 concerned 

both the UN Interim Administration Mission in Kosovo (UNMIK), which is an 

example of international territorial administration by an international organization and 

the Kosovo Force (KFOR), which is a peace enforcement force. In relation to KFOR, 

the ECtHR considered that the criterion of effective control applied to this case 

consisted in the question of whether ‘the United Nations Security Council retained 

ultimate authority and control so that operational command only was delegated.’119 

Given that the KFOR presence in Kosovo resulted from a Security Council Resolution, 
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the ‘KFOR was exercising lawfully delegated Chapter VII powers of the [UN 

Security Council] so that the impugned action was, in principle, “attributable” to the 

UN within the meaning of the word outlined [in Article 4 of the Draft Articles on the 

responsibility of international organizations].’120As to the UNMIK, the Court referred 

to its status as a subsidiary organ of the UN to explain that its acts were exclusively 

attributable to the UN. 121  This interpretation of effective control as the ultimate 

authority and control has been criticized by scholars denouncing inter alia the fact 

that Member States escape any responsibility and that victims’ right to a remedy are 

largely reduced.122  

 

In the Al-Jedda case, the House of Lords had to decide upon the attribution of conduct 

for the detention of a person by British troops in Iraq. The presence of multinational 

forces had been authorized by a UN Security Resolution 1546 (2004). The House of 

Lords referred to the Behrami and Saramati case-law of the ECtHR but distinguished 

the facts, considering that there British troops were not acting under UN control when 

they detained the appellant. 123  This view was confirmed by the ECtHR which 

unanimously concluded that ‘the United Nations Security Council had neither 

effective control nor ultimate authority and control over the acts and omissions of 

foreign troops within the Multi-National Force and that the applicant’s detention was 

not, therefore, attributable to the United Nations.’124 

 

The attribution of conduct was also one of the core issues discussed in the Srebrenica 

cases, where the plaintiffs sought remedy both against the UN and against the 

Netherlands. Among the numerous decisions rendered both by Dutch national 

jurisdictions and by the ECtHR, 125  it is interesting to highlight two judgments 

rendered by the Supreme Court of the Netherlands on 6 September 2013 in the 

Nuhanović v. the State of the Netherlands and Mustafić v. the State of the Netherlands 

cases because they directly concern peacekeeping operations and attribution of 

conduct. These cases were filed by Mr. Nuhanović and the family members of Mr. 

Mustafić, who did not survive the Srebrenica massacre – nor did the parents and the 

brother of Mr. Nuhanović. The latter had worked as an interpreter employed by the 

UN, while Mr. Mustafić had worked as electrician for the Dutchbat without being 

directly employed by the UN. Mr. Nuhanović’s family and Mr. Mustafić were unable 
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to stay within the UN compound as they were not UN employees and were 

subsequently killed. In both judgments, the Dutch Supreme Court referred to the ILC 

Draft Articles as the current state of law, applied the ‘effective control’ test and 

concluded that the Netherlands disposed of factual control over the Dutchbat’s 

disputed conduct placed at the disposal of a UN peacekeeping mission in 

Srebrenica.126   

 

Another interesting element in these two decisions is that the Dutch Supreme Court 

implied that the conduct could also be attributed to the UN. It noted that even if the 

UN had effective control over the Dutchbat’s conduct, this did not necessarily entail 

exclusive responsibility for the UN. This justified its further investigation as to the 

effective control of the Dutch State over the Dutchbat’s conduct. It based this finding 

on Draft Article 48 of the DARIO which states that ‘[w]here an international 

organization and one or more States or other international organizations are 

responsible for the same internationally wrongful act, the responsibility of each State 

or organization may be invoked in relation to that act.’ Hence, the Court implied that 

both the UN and the Netherlands could be responsible for the same internationally 

wrongful act.  

 

This being said, in these two decisions, there may be one single harmful consequence 

for each of the victims but there are two different conducts at stake: for the 

Netherlands, it is the eviction of Mr. Mustafić and Mr. Nuhanović’s family members 

by the Dutchbat; while for the UN, it is its failure to protect the refugees including 

Mr. Mustafić and Mr. Nuhanović’s family members.127 This is also the view of the 

Advocate General Vlas in his Opinion, who noted that both the UN and the 

Netherlands were responsible for their own conduct by exercising parallel control.128 

Hence, these cases correspond more to a parallel attribution in view of a shared 
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responsibility 129  for different conducts, rather than a dual attribution of the same 

conduct.  

 

On 16 July 2014, another important decision was rendered by the District Court in 

The Hague against the Dutch State in a case launched by the Mothers of Srebrenica – 

while the same Court had rejected the claim brought against the UN in a judgment of 

10 July 2008.130 In this case, the Mothers of Srebrenica accused the Dutch State of 

having refused to save Bosnian Muslims within the so-called ‘mini safe area’, which 

in their eyes constituted a wrongful act attributable to the Dutch State. In its 2014 

judgment, the District Court extensively examined the facts in light of the effective 

control test as the ‘factual control’ exercised by the Dutch State over Dutchbat’s 

actions. It concluded that command and control had been transferred from the Dutch 

State to the UN, but that the Dutch State was responsible for the deaths of 300 

Bosnian Muslims because these victims were considered as being under effective 

control of the Netherlands. However, the remaining victims – some 7000 people who 

allegedly fled into the woods – were not under the Dutch State’s effective control.131 

 

Similar discussions took place before Belgian jurisdictions in a case brought inter alia 

against the Belgian State for its responsibility in the evacuation of the Official 

Technical School based in Kigali (Rwanda) on 11 April 1994 by the Belgian United 

Nations Assistance Mission in Rwanda (UNAMIR)132 soldiers. Given that no measure 

had been taken to protect the Rwandan refugees hidden in the school, shortly after the 

departure of the soldiers, Interahamwe militias entered the school and killed the 

refugees. Eight survivors and relatives brought a case before the Brussels Court of 

First Instance against both the Belgian State and Belgian commanders – but not the 

UN. In its decision of 8 December 2010, which was still an interim decision, the 

Court held that the decision to evacuate the school had been taken by Belgian and that 

the Belgian UNAMIR peacekeepers were de facto under the Belgian State’s control. 

In this case, the Court applied a standard of factual operational control – as opposed to 

the ultimate control – noting that there had been no discussion between the UN and 

Belgian commanders as to the evacuation and that this decision was taken by Belgian 

authorities regardless of the consultations with UNAMIR.133 One may deplore that the 

Court did not refer to Article 7 of the DARIO nor apply the effective control test in 

this case. 

 

                                                 
129

 A. Nollkaemper & D. Jacobs, ‘Shared Responsibility in International Law: A Conceptual 

Framework’, 34 Michigan Journal of International Law (2013) pp. 359-438.  
130

 District Court in The Hague, Stichting Mothers of Srebrenica v. the State of the Netherlands and the 

UN (Incidental Proceedings), 295247/HA ZA 07-2973, 10 July 2008 (the Netherlands). 
131

 District Court in The Hague, Stichting Mothers of Srebrenica v. the State of the Netherlands and the 

UN, C/09/295247/HA ZA 07-2973, 16 July 2014 (the Netherlands). 
132

 This abbreviation stands for Mission des Nations Unies pour l’Assistance au Rwanda, the UN 

peacekeeping operation in Rwanda.  
133

 Brussels Court of First Instance, Mukeshimana-Ngulinzira and others v. Belgium and others, RG No 

04/4807/A and 07/15547/A, 8 December 2010, ILDC 1604 (BE 2010) (Belgium) and comment by C. 

Ryngaert. 



47 

 

I.6.3 Attribution in case of ultra vires acts  

 

Another important rule governing the attribution of conducts concerns the case of 

ultra vires acts. Draft Article 8 of the DARIO states that ‘[t]he conduct of an organ or 

agent of an international organization shall be considered an act of that organization 

under international law if the organ or agent acts in an official capacity and within the 

overall functions of that organization, even if the conduct exceeds the authority of that 

organ or agent or contravenes instructions.’ The fact that the organ/agent acted in 

his/her official capacity is thus determinant to conclude whether this act may be 

attributed to the international organization. 

 

All these principles underlying the attribution of conduct play a crucial role in the 

determination of the responsibility of international organizations. This is especially 

true in the field of peacekeeping operations with military contingents placed at the 

disposal of international organizations by one or more of their Member States. 

Moreover, as will be demonstrated in section II.1.1 of this PhD, this field is 

particularly vulnerable to human rights violations.134   

 

I.6.4 Effective control and human rights violations in peacekeeping 
operations 

 

In 2010, an innovative view was advocated by Tom Dannenbaum in a paper entitled 

‘Translating the standard of effective control into a system of effective accountability: 

how liability should be apportioned for violations of human rights by Member State 

troop contingents serving as United Nations peacekeepers’. In this paper, the author 

suggested to interpret the concept of ‘effective control’ as the control ‘held by the 

entity that is best positioned to act effectively and within the law to prevent the abuse 

in question.’ This aimed to ensure ‘that the actor held responsible is the actor most 

capable of preventing the human rights abuse.’ Based on this assumption, he 

suggested a ‘five-category liability scheme that better realizes the basic principle of 

“effective control” attribution while also expanding the access of victims to juridical 

recourse and proper remedy. Under this scheme the human rights abuses of 

peacekeepers are either: (1) committed ultra vires, that is, without authorization from 

U.N. central command; (2) committed within the authorized sphere of discretion 

granted by the U.N. central command, but not pursuant to a U.N. order; (3) committed 

pursuant to an order from U.N. central command where the human rights abuse in 

question is also a war crime; (4) committed pursuant to an order from U.N. central 

command where the human rights abuse in question is not also a war crime; or (5) 

committed as a “forced omission” where the troops were not given the adequate 

                                                 
134

 T. Dannenbaum, ‘Translating the standard of effective control into a system of effective 

accountability: how liability should be apportioned for violations of human rights by Member State 

troop contingents serving as United Nations peacekeepers’, 51 Harvard International Law Journal 

(2010) pp. 113-192, pp. 157-158.  



48 

 

support or resources to avoid the wrongful omission. Based on a revised 

understanding of the prevalent conception of “effective control” […] category (1) 

abuses fall under the sole legal liability of the troop-contributing state(s) in question; 

categories (2) and (3) abuses fall under the joint and several liability of the United 

Nations and the troop-contributing state; and categories (4) and (5) fall under the sole 

legal liability of the United Nations.’  

 

This scheme presents interesting normative proposals which permit to reinforce the 

right of access to justice and the right to a remedy of victims. As recognized by the 

author, this view seeks to minimize the obstacles that victims may face ‘wherever 

doing so is compatible with the overarching principle of “effective control.”’ 135 

Despite its attractiveness from a human rights perspective, it is however unlikely that 

this view may engender new developments in this field for numerous reasons. First of 

all, it subordinates the ‘effective control’ test to the protection of the right of access to 

justice. Yet, there is neither practice supporting such subordination nor any sign to 

indicate a future development in this direction. Second, it runs counter to the current 

rules of attribution of conduct to international organizations, as detailed in this 

chapter. Even if the acceptation and the application of the ILC DARIO remain unclear 

in practice, one may observe that international and national jurisdictions are 

increasingly considering these Draft Articles as the state of law. Hence, it seems 

hardly conceivable that a jurisdiction would depart so drastically from the DARIO to 

guarantee the right of access to justice of individuals. For instance, for the first 

category of acts that are committed ultra vires, he considers that the troop-

contributing State should be responsible because it has the competences to prevent 

such abuses as opposed to the UN. Moreover, peacekeepers are immune from civil 

process when they act in their official capacity. This view reinforces the rights of 

victims since it offers a legal claim against States before national jurisdictions and 

circumvents both the lack of international dispute settlement mechanisms where 

individuals may file claims against the UN and its immunity before national 

jurisdictions. However, it does not correspond to the official UN position considering 

peacekeepers as subsidiary organs. Moreover, it presupposes that the national 

jurisdiction accepts to attribute the conduct to the State rather than to the international 

organization, which runs counter to Draft Article 8 of the DARIO.  

 

Even if these normative proposals may be considered as an interesting source of 

inspiration for future developments, one has to admit that the current practice in the 

field of attribution of conduct does not pave the way to any concrete application in the 

near future.  
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I.7 Responsibility of Member States in relation to human rights 

I.7.1 General  

 

International organizations have a specific nature as creations by Member States to 

institutionalize their cooperation. Next to the responsibility of international 

organizations, the question frequently arises whether Member States are or remain 

responsible for internationally wrongful acts attributed to the international 

organization of which they are a Member State.   

 

Part five of the DARIO regulates the responsibility of a State in connection with the 

conduct of an international organization. As mentioned in its commentaries, the ILC 

considers that ‘membership does not as such entail for member States international 

responsibility when the organization commits an internationally wrongful act.’ 136 

Nevertheless, part five of the DARIO comprises Draft Articles 58 to 63, which 

enounce specific cases in which the responsibility of Member States may be taken 

into consideration. These provisions concern the aid or assistance (58), the direction 

and control (59), the coercion (60), the circumvention of an international obligation 

(61) and the acceptance by a State (62).   

 

It is beyond the scope of this PhD to scrutinize all these different cases. For this 

reason, the choice has been made to focus on the responsibility of Member States in 

relation to human rights.  

 

I.7.2 Consequences of the transfer of competences on the human 
rights protection 

 

In this regard, one provision deserves particular attention: Draft Article 61 of the 

DARIO on the circumvention of international obligations of a Member State of an 

international organization. This provision states that ‘1. A State member of an 

international organization incurs international responsibility if, by taking advantage of 

the fact that the organization has competence in relation to the subject-matter of one 

of the State’s international obligations, it circumvents that obligation by causing the 

organization to commit an act that, if committed by the State, would have constituted 

a breach of the obligation. 2. Paragraph 1 applies whether or not the act in question is 

internationally wrongful for the international organization.’ 
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This provision may be read together with the case-law developed by the ECtHR,137 

which affirms that the Contracting Parties to the ECHR may be held responsible if 

they fail to ensure the compliance with their ECHR obligations after having 

transferred competences to an international organization. In the Matthews case, the 

ECtHR indicated that the Contracting States are responsible for securing the ECHR 

rights even after they transfer competences to an international organization. The Court 

found the United Kingdom (UK) responsible for failing to secure the rights enshrined 

in Article 3 of Protocol No. 1 in respect to elections of the European Parliament in 

Gibraltar after having entered into treaty commitments, namely the Maastricht Treaty 

taken together with obligations following Council Decision and the 1976 Act.138 

 

This case-law is particularly interesting with regard to Member States’ responsibility 

for the structural lacunae in the international organization’s internal dispute settlement 

procedures. In Waite and Kennedy v. Germany, the Court examined whether the right 

of access to justice of individuals had been annihilated by the grant of immunity to the 

European Space Agency (ESA) by German jurisdictions in employment-related 

disputes. The ECtHR noted that ‘[w]here States establish international organizations 

in order to pursue or strengthen their cooperation in certain fields of activities, and 

where they attribute to these organizations certain competences and accord them 

immunities, there may be implications as to protection of fundamental rights. It would 

be incompatible with the purpose and object of the Convention, however, if the 

Contracting States were thereby absolved from their responsibility under the 

Convention in relation to the field of activity covered by such attribution.’139 

 

This view was confirmed in the Bosphorus140 case, which concerned the impounding 

of an aircraft by Ireland according to an obligation based on an European Community 

(EC) Council Regulation, which was itself implementing a UN Security Council 

Resolution. The ECtHR added that ‘State action taken in compliance with such legal 

obligations is justified as long as the relevant organisation is considered to protect 

fundamental rights, as regards both the substantive guarantees offered and the 

mechanisms controlling their observance, in a manner which can be considered at 
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least equivalent to that for which the Convention provides […]. By “equivalent” the 

Court means “comparable”; any requirement that the organisation’s protection be 

“identical” could run counter to the interest of international cooperation pursued […]. 

If such equivalent protection is considered to be provided by the organisation, the 

presumption will be that a State has not departed from the requirements of the 

Convention when it does no more than implement legal obligations flowing from its 

membership of the organisation.’141  

 

This ‘equivalent protection’ criterion was similarly employed by the ECtHR in the 

Gasparini v. Italy and Belgium case. The facts of this case related to an employment 

dispute between NATO and an employee who alleged that his human rights had been 

violated because NATO Appeals Board had not held its session in public. Mr. 

Gasparini brought the case directly to the ECtHR after the exhaustion of internal 

NATO remedies. The ECtHR confirmed that Member States are responsible for the 

structural lacunae of [international organizations]’ internal procedures. Yet, it 

concluded that the internal procedure was not tainted with ‘manifest insufficiency’.142  

 

It is interesting to note that none of the aforementioned cases involving international 

organizations concerned peacekeeping operations. In principle, the responsibility of 

the troop-contributing Member States could derive from their transfer of competences 

to international organizations such as the UN or NATO, which do not provide for an 

equivalent protection of human rights. In the Behrami and Saramati decisions, the 

ECtHR did not apply this case-law to the transfer of powers. It observed that nine – 

including the two Respondent States – out of the twelve original signatory parties to 

the ECHR had been members of the UN since 1945, that most of the Contracting 

Parties had joined the UN before joining the ECHR and that all Contracting Parties 

were members of the UN. 143  Moreover, it differentiated these cases from the 

Bosphorus case-law,144 since the impugned acts and omissions of KFOR and UNMIK 

could not be attributed to the respondent States and did not take place on the territory 

of these States or by virtue of a decision of their authorities.  

 

As observed by Heike Krieger, this reasoning is not entirely convincing.145 In the 

previous cases examined in this section, it was the transfer of powers to an 

international organization that was constitutive of infringement for Member States 

rather than a question of attribution. It seems that the actual justification for this 

differentiation of case-law should be found in the reference to ‘the imperative nature 

of the principle aim of the UN and, consequently, of the powers accorded to the [UN 
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Security Council] under Chapter VII to fulfil that aim.’ Indeed, the ECtHR noted that 

‘[s]ince operations established by [UN Security Council] Resolutions under Chapter 

VII of the UN Charter are fundamental to the mission of the UN to secure 

international peace and security and since they rely for their effectiveness on support 

from member states, the Convention cannot be interpreted in a manner which would 

subject the acts and omissions of Contracting Parties which are covered by [UN 

Security Council] Resolutions and occur prior to or in the course of such missions, to 

the scrutiny of the Court. To do so would be to interfere with the fulfilment of the 

UN’s key mission in this field including, as argued by certain parties, with the 

effective conduct of its operations.’146  

 

This deference of the ECtHR with regard to the imperative nature and principle aim of 

the UN may also be noted in its 2013 decision in the case concerning the Mothers of 

Srebrenica.147 This position will be further discussed in the following parts of this PhD, 

especially in section V.9.1. 

 

To conclude on this examination of responsibility of Member States related to the 

transfer of powers and the lack of equivalent protection, it is interesting to note 

Olivier De Schutter’s suggestion for a logic of sliding scales in the law of 

international responsibility: ‘the more the Organisation itself complies with human 

rights, and establishes mechanisms, whether internal or external, relying either on 

international monitoring bodies or on national courts, in order to ensure such 

compliance, the less there will be reasons to suspect that, by transferring powers to the 

Organisation, the Member States have somewhat ‘circumvented’ their human rights 

obligations.’148   

 

I.7.3 Human rights violations as consequences of Member States’ 
conducts within an international organization 

 

Next to the consequences of the transfer of powers by States to international 

organizations on the human rights protection, there are other situations in which 

Member States hide behind the organization and eventually seek to evade their 

obligations in abusing the international legal personality of the organization.149 There 

may also be cases in which Member States exercise their prerogatives in the internal 

decision-making process in the international organization which leads to an 

internationally wrongful act by the international organization. All these cases may 
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require a ‘piercing of the veil’150 of the international organization in order to identify 

the responsible Member States. Decisions of international organizations may be 

initiated or supported by some of their Member States, which should not be shielded 

from culpability. 

 

Once such case enters into one of the aforementioned categories of part five of the 

ILC DARIO on the responsibility of a State in connection with the conduct of an 

international organization, the State may be considered as responsible pursuant to the 

DARIO. As mentioned in Draft Article 63, this responsibility is without prejudice to 

the international responsibility of the international organization committing the act in 

question or any other State or international organization.151  

 

An interesting illustration of this type of responsibility of Member States in 

connection with the conduct of an international organization may be found with 

international financial institutions (IFIs), such as the World Bank and the International 

Monetary Fund (IMF). These organizations are member-driven organizations in 

which Member States have voting powers directly dependent on their economic size 

and their financial contribution. Many decisions of the World Bank or the IMF may 

be initiated or supported by some of its members only, especially those who control 

the organization. In cases of human rights violations by these international 

organizations, victims may seek to obtain judicial review of the decisions taken by the 

State organ which directs the vote within the organ of the international organization.152 

Indeed, Member States should not be shielded from culpability in cases of human 

rights-violating acts or omissions.  

 

For instance, the construction of the Pueblo Viejo-Quixal Hydroelectric Project 

(Chixoy Dam) in Guatemala was a project funded by the World Bank. This project 

led to forced evictions and displacements of numerous communities, without warning 

or compensation, and the massacres of the Río Negro community.153 Several attempts 

were made to obtain remedy for this massacre. Acting on behalf of the survivors of 

the Río Negro community and other similar communities in Guatemala, an 

international human rights non-governmental organization (NGO) – the Centre on 

Housing Rights and Evictions – submitted in 2004 a petition to the Inter-American 

Commission on Human Rights (IAComHR) against inter alia the Inter-American 

Development Bank (IDB), the International Bank for Reconstruction and 

Development (IBRD) and their Member States which are also members of the OAS, 
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and the United States of America (US) Government for both its direct support to the 

Guatemalan Government and its role as principal decision-maker in the World Bank 

and the IDB with regard to the Chixoy Dam project. This case was rejected by the 

IAComHR on 12 June 2009 for ostensible failure to meet the admissibility 

requirements.  

 

An appeal was submitted against this decision on 27 September 2011. In a petition 

submitted to support this appeal, several NGOs and associations154 held that ‘[t]he 

Government of the United States, as the principal decision-maker in the two Banks, 

was instrumental in securing funding of the Chixoy Dam project. Indeed, evidence 

suggests that the Chixoy Dam funding was one means by which the Government of 

the United States circumvented its public denial of funds to the Government of 

Guatemala from 1977 to 1981, when successive military regimes were planning and 

carrying out widespread State repression against their own civilian population.’155 

 

In parallel, another case was filed before the IAComHR on 19 July 2005 by another 

association representing the interests of the survivors in seeking remedies and 

prosecution of the responsible actors156 against Guatemala, mainly for five massacres 

perpetrated against the members of the Río Negro community by the Guatemalan 

Army, the persecution and elimination of its members, and the human rights 

violations against the survivors. In 2010, a reparation agreement was concluded with 

the Guatemalan Government, although it was not executed in practice. On 30 

November 2010, the IAComHR submitted the case to the Inter-American Court of 

Human Rights (IACtHR). On 4 September 2012, a decision was rendered in the case 

of the Río Negro Massacres v. Guatemala in which the IACtHR considered that 

Guatemala was responsible for numerous violations of human rights. It notably found 

that ‘the surviving victims of the Río Negro massacres experience deep suffering and 

pain […] which fell within a state policy of “scorched earth” intended to fully destroy 

the community.’ 

 

On 14 October 2014, a legally-binding commitment was made by the Government of 

Guatemala to pay an amount of $155 million over 15 years to local indigenous 

communities to repair the human rights damages related to the forced displacement, 

violence and abuses associated with the construction and operation of the Chixoy 

Hydroelectric Dam.157 It is reported that the United States pressured the Guatemalan 

Government to implement the reparation agreement by placing conditions on new 
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loans.158 As to date, neither the IDB nor the IBRD has accepted to pay compensation 

to the victims. Even if the case brought against the IDB, the IBRD and their Member 

States which are also members of the OAS and more specifically the United States 

has been rejected for lack of admissibility by the IAComHR, this case constitutes an 

interesting illustration of the attempt to tackle the responsibility of Member States in 

international organizations, especially from a human rights point of view.159  

 

Jean d’Aspremont has argued in favor of concurrent or joint responsibility of Member 

States having an effective and overwhelming control over the decision-making process 

of the organizations in cases where such acts would constitute a breach of their 

international obligations if they were committed by themselves and where the 

international personality of the organization has been abused by these Member 

States.160   

 

Such mechanisms would certainly increase the oversight of the World Bank’s and 

IMF’s operations. Moreover, they would undeniably be more efficacious if national or 

regional dispute settlement mechanisms could be taken into consideration to establish 

improper behavior.161  

 

Some Member States of the IFIs have adopted national human rights legislation 

imposing certain obligations on the executive directors representing them. For 

instance, the UK Human Rights Act obliges all UK Government departments to 

pursue respect of human rights in their work. As a public authority, the Department 

for International Development (DFID) is bound by the Human Rights Act. It issued a 

Guidance Note on the Human Rights Act in 2005, which stated that if an act or a 

failure to act is incompatible with the ECHR, a ‘human rights claim’ can be brought 

against the Secretary of State.162  

 

As M.E. Salomon notes, ‘executive directors acting on behalf of the UK in the Bank 

and Fund are bound to comply with their national and international human rights 

obligations in the policies they pursue that impact on the exercise of those rights in 

developing countries, the approval vote cast by their representative constituting a state 

act and thus subject to human rights law and the general law on state responsibility.’163  
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In the United States, the US Code, Chapter 7, Section 262d entitled Human Rights 

and United States Assistance policies with international financial institutions states 

that ‘the United States government, in connection with its voice and vote in […] the 

International Monetary Fund shall advance the cause of human rights, including by 

seeking to channel assistance towards countries other than those whose governments 

engage in – (1) a pattern of gross violations of internationally recognised human 

rights, such as torture or cruel, inhumane, or degrading treatment or punishment, 

prolonged detention without charges, or other flagrant denial to life, liberty, and the 

security of person; […] The United States Executive Directors are authorized and 

instructed to oppose any loan, any extension of financial assistance, or any technical 

assistance to any country […], unless such assistance is directed specifically to 

programs which serve the basic human needs of the citizens of such country.’164  

 

Human rights groups have criticized the selective application of this provision by the 

United States,165 which added to the general suspicion of IMF circles towards human 

rights.166 

 

I.8 Categorization of the relationships between individuals and 

international organizations and applicable law 

 

The different relationships between individuals and international organizations have 

to be distinguished in order to identify the set of legal rules that is applicable to each 

of them. This analysis does not intend to provide an exhaustive overview of all legal 

regimes applicable to all categories of relations between international organizations 

and individuals. However, a general drawing of these categories is required in order to 

understand the content of the applicable law and its consequences in terms of 

responsibility. Indeed, ‘[t]he issue of the identity of the set of international legal rules 

applicable to [international organizations] is a necessary preliminary to any 

determination of responsibility problems. What international legal rules are applicable 

will depend on the relationship they are designed to govern.’167 Moreover, the dispute 

settlement mechanisms established by international organizations, which will be 

analyzed in part IV of this PhD, are typically designed to espouse this categorization 

of relations.   

 

The largest category consists of employment relations. Staff members have a 

contractual relationship with the organization and are in a special position under the 

internal law of the international organization (section I.8.1). Other individuals, who 
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are not staff members, may be in a contractual relationship with the organization. 

Their contract constitutes the main source of applicable law governing the 

relationship between these individuals and the international organization (section 

I.8.2). The residual category consists of individuals that may be considered as third 

parties towards the international organization. They may have a tort claim against the 

organization, as in the case of visitors to the headquarters premises who are injured or 

individuals who are victims of accidents involving vehicles operated by the 

international organization personnel, etc. (section I.8.3). Finally, the individuals may 

also be third parties whose relations with the international organization may have a 

public law character, as criminal law or human rights law (section I.8.4). 

 

I.8.1 Staff members 

 

Staff relations constitute the most important category of relations between individuals 

and international organizations. It may be interesting to note that, as of 30 June 2014, 

the UN Secretariat employed 41,426 staff members around the world.168 In a similar 

vein, there are approximately 40,000 members working as staff of the EU 

institutions.169   

 

The rules regulating the behavior of international civil servants have several sources. 

As summarized by the ILA in its final report on the accountability of international 

organizations, ‘[t]he relations between an IO and its staff members are governed by 

the provisions of particular employment contracts, relevant rules of the Organization, 

any agreement binding upon the Organization, and rules of general international 

law.’ 170  In addition, the administrative practice, the case-law of international 

administrative tribunals (ITAs), general principles of international law, domestic laws 

(criminal law, labor law, etc.) and ethical principles also play an important role in the 

determination of the rights and obligations of staff members towards international 

organizations.171  

 

A distinction may be drawn between the contractual and the statutory rules governing 

staff relations. As declared in the Kaplan judgment by the former United Nations 
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Administrative Tribunal (UNAT), ‘[i]n determining the legal position of staff 

members a distinction should be made between contractual elements and statutory 

elements: all matters being contractual which affect the personal status of each 

member – e.g., nature of his contract, salary, grade: all matters being statutory which 

affect in general the organization of the international civil service, and the need for its 

proper functioning – e.g., general rules that have no personal reference. While the 

contractual elements cannot be changed without the agreement of the two parties, the 

statutory elements on the other hand may always be changed at any time through 

regulations established by the General Assembly.’172 

 

Apart from the specific employment contract between the international organization 

and its staff member, the most important source of applicable law consists in the staff 

rules and regulations established by the organization itself. 173  When they join an 

international organization, staff members must adhere to the staff regulations. These 

generally contain a loyalty clause according to which they must ‘act with the interest 

of the organisation always in mind.’ 174 At the UN for instance, the conditions of 

service and the basic rights, duties and obligations of the entire UN staff are contained 

in the Staff Regulations of the United Nations. These Regulations derive their 

authority from Article 101 of the UN Charter. According to these regulations, staff 

members are international civil servants and have to make a written declaration 

witnessed by the Secretary-General or his or her authorized representative.175 They are 

accountable to the Secretary-General and are required to uphold the ‘highest standards 

of efficiency, competence and integrity.’176  

 

Moreover, international organizations have issued documents containing ethical 

standards, such as mission statements, codes of conduct or charters of values. As far 

as the UN is concerned, the International Civil Service Commission177 adopted in 

2013 a renewed version of the Standards of Conduct for the International Civil 

Service,178 which was approved by the General Assembly in Resolution 67/257.179 

                                                 
172

 UNAT, Kaplan v. UN Secretary-General, Judgment No. 19 (1953) para. 3. 
173

 I. Bantekas, ‘United Nations Employment Law and the Causes for its Failed senior Female 

Appointments Record’, 6 International Organizations Law Review (2009) pp. 225-256, p. 230.  
174

 C. de Cooker, ‘Ethics and Accountability in the International Civil Service’, in C. de Cooker, ed., 

Accountability, Investigation and Due Process in International Organizations (Leiden, Martinus 

Nijhoff Publishers 2005) pp. 1-51, p. 8.  
175

 Staff Rules – Staff Regulations of the United Nations and provisional Staff Rules, UN Secretary-

General Bulletin, ST/SGB/2009/7 (2009). Staff Regulation 1.1.  
176

 Ibid., Staff Regulation 1.3. 
177

 The International Civil Service Commission is an expert body established by the UN General 

Assembly which regulates and coordinates the conditions of service of UN staff in addition to 

promoting and maintaining high standards in the international civil service. UN General Assembly, 

United Nations salary system, Resolution 3042 (XXVII), 19 December 1972. 
178

 International Civil Service Commission, ‘Standards of conduct for the international civil service’, 

July 2013, available at http://icsc.un.org/resources/pdfs/general/standardse.pdf. This new version 

constitutes the second revision of the Standards – the first one having been conducted in 2001 – in 

order to replace the 1954 report of the International Civil Service Advisory Board, also entitled 

Standards of Conduct in the International Civil Service, and which governed international civil 

servants’ conducts until then. 

http://icsc.un.org/resources/pdfs/general/standardse.pdf


59 

 

Although these standards do not have the force of law, they help the staff to 

understand their role as international civil servants, as stated by former Secretary-

General Kofi Annan in 2002 in a Bulletin under the title Status, Basic Rights and 

Duties of United Nations Staff, summing up the rights and duties of international civil 

servants.180 Other examples are the EU Code of Conduct for Commissioners,181 the 

World Bank Code of Conduct for Board Officials 182  or the above-mentioned UN 

Standards of Conduct for the International Civil Service.  

 

The scope and the status of these codes of conduct vary from one organization to 

another. In some of them, the code is to be used as guidance and has no legal value 

per se, such as the UN Standards of Conduct for the International Civil Service and 

the IMF Code of Conduct for Staff.183 It must be pointed out however that failure to 

respect the code may constitute misconduct giving rise to disciplinary or other types 

of consequences. In other organizations, the code is integrated into the employment 

contract or is part of the general labor regulations. For instance, the Code of Good 

Administrative Behavior is binding on the European Commission Staff.184 Such code 

can be judicially enforced. 

 

In addition to the staff regulations and documents containing ethical standards, staff 

relations may also be governed by other sources. At the UN, these additional sources 

include specific contracts, the UN Charter, the Headquarter Agreements, the General 

Assembly Resolutions, the Administrative Instructions and the Information Circulars 

of the Secretary-General, the judgments of the Dispute Tribunal and the Appeals 

Tribunal, the rules of general international law, etc. 

 

Although staff regulations and staff rules generally contain the most important rules 

applicable to staff relations, the International Labor Organization Administrative 

Tribunal (ILOAT) has considered that they may be superseded by ‘general principles 

of law in so far as they may apply to the international civil service.’185 As observed by 
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August Reinisch, this application ‘has sometimes led to the inclusion of principles 

found in human rights instruments and usually in corresponding fundamental rights 

catalogues of the national law of member states.’186 The ILOAT, for instance, held 

that ‘[a] firm line of precedent says that rights under a contract of employment may be 

express or implied, and include any that flow from general principles of international 

civil service or human rights […].’187  

 

In addition to this multitude of sources governing the staff relations, one may question 

whether national legislation may be invoked by staff members in their relation with 

international organizations. ITAs have generally refrained from applying national 

legislations to staff disputes.188 Such exclusion is sometimes explicitly mentioned in 

the statutes of these tribunals189 or from the tribunals’ case-law.190 Yet, exceptionally, 

ITAs recognized that national legislation may be taken into consideration as a 

secondary source of general principles of employment law.191  

 

Moreover, in some cases, staff members have invoked national law before domestic 

jurisdictions. Such application of national law may be explicitly excluded by the 

headquarters agreement with the host State, such as the UN-US Headquarters 

Agreement, which considers that all UN Rules and Regulations override the 

application of any US federal or State laws concerning the internal regulation of the 

organization.192 In the absence of such exclusion imposed by international law, the 

question whether the staff member may invoke national law before national 

jurisdictions remains unclear. Since very few courts have ever lifted the immunity of 

an international organization, there is scant precedent as regards the question of which 

law to apply in case the immunity is lifted.  

 

In a decision rendered on 21 December 2009, the Belgian Court of Cassation found 

that the dispute settlement mechanism of the Western European Union (WEU) did not 

meet due process standards and that the immunity of the organization could not be 

upheld because it would deprive the plaintiff, Ms. Siedler, of her right of access to 

justice. Interestingly, the Court applied the internal rules of the international 
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organization as opposed to Belgian legislation in relation to the indemnity 

allowance.193  

 

In literature, it has been noted that host state (domestic) law should apply as default 

position in such cases.194 Yet, if the rules of the international organization regulate a 

specific situation, these rules should prevail. This holds all the more true in case the 

internal rules of the organization regulate the situation in detail and in an exhaustive 

manner, as in the case brought before the Belgian Court of Cassation: the WEU Staff 

Rules determined the mode of calculating the indemnity allowance in case of breach 

of contract with a high degree of precision. 

 

I.8.2 Contracting parties 

 

In order to fulfill their functions, international organizations may need to enter into 

numerous and diverse contracts with other individuals than staff members.195 Such 

contracts generally concern ordinary commercial transactions, such as sales, lease 

contracts, the provisions of services, the renting of an office, the acquisition of 

technical equipment, logistic support, etc. They may also be concluded with private 

companies.196 

 

The broad variety of contracts makes it sometimes difficult to identify the applicable 

law for each particular relationship. At the UN for instance, more than 60,000 people 

are working as consultants and individual contractors. 197  Disputes on contractual 

matters between the UN and individuals are generally subject to the conciliation and 

arbitration rules of the United Nations Commission on International Trade Law 

(UNCITRAL).198 

 

In 1977, the IDI issued the Oslo Resolution on the ‘Contracts Concluded by 

International Organizations with Private Persons’. It asserted that both national and 

international law may constitute the proper law of the contract and that ‘[t]o facilitate 
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the settlement of difficulties which may arise in connection with the contracts under 

consideration, it is desirable that the parties expressly specify the source, national or 

international, from which the proper law of the contract is to be derived.’199  

 

The principle following which a contract between an international organization and an 

individual can be governed by national legislation is generally accepted.200 This may 

be the consequence of the absence of a specific contractual regime established by the 

international organization. For instance, Article 340, paragraph 1 TFEU states that 

‘[t]he contractual liability of the Union shall be governed by the law applicable to the 

contract in question.’ Since there is no specific EU law of contracts, such contracts are 

governed by national legislation determined by rules of private international law.201  

 

In general, international organizations submit their contracts to one or several systems 

of national laws.202 This choice of applicable law is usually expressed in the contract 

itself. In the absence of such explicit choice, the implied intention of the parties has to 

be identified. As a consequence, it is ultimately the decision of national courts or 

arbitrators. Yet, ‘[d]ue to the limited case law and an equally limited number of 

arbitral awards, it is very difficult to ascertain the real practice of international 

organizations with regard to the law applied to contracts with private parties.’203 This 

quasi-absence of case-law is a corollary of the immunity generally granted to 

international organizations before national jurisdictions. As to the limited number of 

arbitral awards, this may be explained by the fact that the parties may decide to keep 

both the procedure and the award secret.204 

 

In 1996, the Steering Committee of the PCA established Optional Rules for 

Arbitration between International Organizations and Private Parties. 205 Even if the 

parties to a dispute can modify these Optional Rules in writing in their agreement to 

submit their claims to the PCA, these Rules provide an interesting source of 
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information in relation to the applicable law. Pursuant to Article 33, ‘the arbitral 

tribunal shall have regard both to the rules of the organization concerned and to the 

law applicable to the agreement or relationship out of or in relation to which the 

dispute arises and, where appropriate, to the general principles governing the law of 

international organizations and to the rules of general international law.’ So far, one 

arbitral award has been published on the PCA website in a case involving an 

international organization – the International Fund for Agricultural Development 

(IFAD) – and a private party – an Italian company named Polis Fondi Immobliare di 

Banche Popolare S.G.R.p.A. In this award issued on 17 December 2010, 206  the 

Arbitral Tribunal observed that the parties largely agreed that their relationship was 

governed by the lease agreement interpreted according to the Headquarters 

Agreement between IFAD and the Italian Government and the recognized principles 

of international commercial law. However, except for specific references, Italian laws 

on leasing were excluded from the legal sources of the contractual relationship. This 

example demonstrates that notwithstanding the various suggestions of applicable law 

expressed in literature and adopted by international bodies, the will of the parties 

remains determinant in the identification of the applicable law in contractual relations.  

  

I.8.3 Third parties having a tort claim 

 

Next to the contractual liability, international organizations may also engage their 

liability towards third parties if their activities cause harm to these third parties. For 

instance, visitors to the headquarters premises may be injured, individuals may be 

victims of accidents involving vehicles operated by the international organization 

personnel, they may be victims of violations of property rights207 or other types of 

accidents,208 etc. 

 

The ILA has analyzed the non-contractual relation between an international 

organization and a third party and held that ‘[w]here acts of an IO cause personal 

injury to a non-state party or damage to such a party’s property, local law will govern 

the tortious liability of the IO unless in the circumstances the activity causing the 

injury or damage constitutes a breach by the Organisation of an applicable rule of 

international law. In the situation where the third party did not consent to the 

relationship with the IO, circumstances will determine the governing law; the 
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applicability of international or local law will be determined by the status of the 

claimant party under international law.’
209

 

 

In general, non-contractual liability claims are regulated by national law of the host 

State or the State in which the damage occurs. Indeed, ‘all international organizations 

are subject to the general reach of the local law of their host state or of the state in 

which they carry out their activities, subject to the competence to make rules and 

regulations necessary for the performance of their functions within their respective 

headquarters seats.’210 The normal rules of international private law will identify the 

applicable law, which will generally consist of the rules of the State in which the 

damage occurred – lex loci delicti commissi.211 

 

Some international organizations are subject to specific regimes of non-contractual 

liability, such as the EU. Indeed, Article 340, paragraph 2 TFEU states that ‘[i]n the 

case of non-contractual liability, the Union shall, in accordance with the general 

principles common to the laws of the Member States, make good any damage caused 

by its institutions or by its servants in the performance of their duties.’ Moreover, 

Article 268 TFEU confers the exclusive jurisdiction in such disputes to the CJEU. The 

latter adopted a restrictive approach of this provision in order to safeguard the 

effective exercise of the normative power 212  and to not hinder the European 

integration process. 213  Furthermore, it should be noted that the CJEU has no 

jurisdiction over cases involving the area of Common Security and Defence Policy 

(CSDP) according to Articles 24, paragraph 2 Treaty on the European Union (TEU) 

and 275 TFEU.  

 

Within the UN, specific regimes have been established in relation to peacekeeping 

operations. While some of these rules concern the combat-related activities of UN 

forces and will consequently be discussed in the following section on public law 

relations including human rights violations, other rules determine the scope of UN 

liability for ordinary operational activities of UN Forces. The types of damage most 

commonly encountered in such ordinary operational activities are the non-consensual 

use and occupancy of premises,214 personal injury and property loss or damage arising 

from the ordinary operation of the force. 215  Moreover, the UN has fixed certain 
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temporal216 and financial217 limitations on its tortuous liability for damage caused in 

the ordinary operational activities of the force. These limitations, ‘though justified on 

economic, financial and policy grounds, constitute an exception to the general 

principle that when tortious liability is engaged compensation should be paid with a 

view to redressing the situation and restoring it to what it had been prior to the 

occurrence of the damage.’ 218  These limitations were consecrated by a General 

Assembly Resolution 52/247 of 22 June 1998.219 

 

I.8.4 Third parties involved in relations of public law 

 

International organizations are public authorities. 220  Their field of activities is 

constantly expanding, which inevitably creates situations in which their exercise of 

public authority may constrain individuals’ rights and freedoms.221 In addition to the 

three categories of relations examined supra, the relations between international 

organizations may exceptionally have a public law character. For instance, it can be 

argued that disputes between an international organization and an individual may 

exceptionally have a public law character in relation to ‘human rights violations 

committed in the course of a peace operation conducted by the organization.’222 

 

The distinction between private and public law is not always easy to determine. As 

observed by Hans Kelsen in 1947, ‘the differentiation between public and private law 

is highly problematical and justified only in so far as based on positive provisions of a 

legal order.’223 The UN legal order provides for an interesting illustration of this issue, 

since there is no precise definition of what constitutes a dispute of private law but it 

nevertheless determines the material scope of dispute settlement mechanisms. Indeed, 

Article VIII, Section 29 of the General Convention states inter alia that ‘[t]he United 

Nations shall make provisions for appropriate modes of settlement of: (a) disputes 
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arising out of contracts or other disputes of a private law character to which the 

United Nations is a party’.224  

 

While the UN has developed a practice of settling private law claims by negotiation or 

arbitration,225 in its peacekeeping missions, it usually concludes a Status of Forces 

Agreement (SOFA) with the host State in which the operation is conducted.226 Such 

SOFAs generally provide that all claims of private character shall be settled by a 

standing claims commission to be established by the UN. Yet, no such standing 

claims commission has ever been set up in practice. 

 

In order to better visualize the consequences of these observations in practice, it may 

be relevant to illustrate these discussions by referring to the example of the UN’s 

responsibility in relation the cholera outbreak in Haiti. The exact facts of this case will 

be discussed later in this PhD.227 At this stage, it is sufficient to note that it is generally 

admitted that this cholera outbreak was most plausibly introduced in Haiti by 

Nepalese soldiers who were part of the UN Mission for the Stabilization in Haiti 

(MINUSTAH). The victims accuse the UN mainly of tortious conduct in waste 

disposal in its ancillary and for not having tested Nepalese soldiers deployed as part of 

the mission for cholera. Following the cholera outbreak, the Bureau des Avocats 

Internationaux (BAI) and the Institute for Justice and Democracy in Haiti (IJDH) 

filed a request for relief and reparation with the chief of the claims unit of 

MINUSTAH on behalf of 5,000 victims in November 2011.228 The petitioners were 

mainly individuals suffering from cholera or family members of people who died 

from cholera. They alleged sickness and death attributable to the UN, as well as 

negligence, gross negligence/recklessness, wrongful death, negligent and intentional 

infliction of emotional distress, and public and private nuisance. They considered that 

the UN had jurisdiction to settle the claim pursuant to paragraphs 54 and 55 of the 

SOFA between the UN and Haiti.229 These paragraphs required the UN to establish a 

standing claims commission to handle third-party claims for property loss or damage, 

personal injury, and illness or death arising from or directly attributed to MINUSTAH 

along the lines of Article VIII, Section 29 of the General Convention. Since the UN 

refrained from establishing a standing claims commission, the petitioners filed their 

claim with the chief of the claims unit of MINUSTAH. 
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However, the UN considered that these claims were not receivable under Article VIII, 

Section 29 of the General Convention. In a letter dated 19 February 2015, the UN 

Secretary-General held that ‘[a]s the claims in question raised broad issues of policy 

that arose out of the functions of the United Nations as an international organization, 

they could not form the basis of a claim of a private law character and, consequently, 

the claims did not fall within the scope of Section 29(a) of the General Convention. 

For the same reason, it was determined that these claims were not of the type for 

which a claims commission is provided under the SOFA, since the relevant provision 

of the SOFA also relates to claims of a private law character.’230  

 

In the meanwhile, the victims have filed several claims before US jurisdictions 

against the UN to obtain compensation. One of the arguments raised by the plaintiffs 

consists in the alleged violation of the UN’s obligation to establish claims 

commissions. It is interesting to note in this regard that the brief statement of the UN 

Secretary-General justifying the non-admissibility runs counter to the vast majority of 

opinions expressed by legal scholars on the subject, who concur to support that these 

claims are private law claims. Indeed, the claims alleged by the victims are classic tort 

claims that are brought by non-governmental parties. Numerous European legal 

scholars recently submitted a Memorandum of Law as amici curiae before the US 

District Court for the Southern District of New York in one of the cases brought by 

individual victims against the UN for its responsibility in the cholera outbreak in Haiti 

before US jurisdictions. In their Memorandum of Law in support of the victims, the 

European scholars held that ‘a public law claim would likely involve a government 

complainant against the UN […] or private individuals’ claims that the UN wrongly 

exercised its strategic or policy-making discretion in a manner that led to the 

individuals suffering harm. Not surprisingly, international law scholars who have 

reviewed Plaintiffs’ claims have concluded unequivocally that they are private law in 

nature.’231  

 

Furthermore, the qualification of such claims as public law claims also contradicts a 

prior report issued by the former UN Secretary-General, who considered in 1995 that 

‘claims for compensation submitted by third parties for personal injury or death […] 

                                                 
230

 This letter was sent in response to several letters issued in 2014 by Members of the US Congress to 

the UN. It is available at http://personal.crocodoc.com/9R2WJG8. 
231

 Memorandum of Law of Amici Curiae – International Law Scholars and Practitioners in Support of 

Plaintiffs’ Opposition to the Government’s Statement of Interest, in the case Delama Georges et al. v. 

United Nations et al., United States District Court, Southern District of New York, Civil Action No. 

1:13-cv-07146-JPO, 15 May 2014, pp. 9-10. They refer to F. Mégret, ‘La responsabilité des Nations 

Unies aux temps du choléra’, 1 April 2013, available at 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2242902 and Transnational Development Clinic, 

Jerome N. Frank Legal Services Organization Yale Law School, Global Health Justice Partnership of 

the Yale Law School and the Yale School of Public Health and Association Haïtienne de Droit de 

L’Environnment, ‘Peacekeeping without Accountability. The United Nations’ Responsibility for the 

Haitian Cholera Epidemic’, 2013, available at 

http://www.law.yale.edu/documents/pdf/Clinics/Haiti_TDC_Final_Report.pdf pp. 31-32. 

http://personal.crocodoc.com/9R2WJG8
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2242902
http://www.law.yale.edu/documents/pdf/Clinics/Haiti_TDC_Final_Report.pdf


68 

 

incurred as a result of acts committed by members of a UN peace-keeping operation 

within the “mission area” concerned’ have a ‘private law’ character.232  

 

Hence, one can only agree with the response of the IJDH to the letter of the UN 

Secretary-General, stating that his view is ‘untenable as a matter of law and of 

logic.’233 Yet, it has devastating consequences for the victims who have no other 

option than to sue the UN before national jurisdictions, where their claims will 

probably be barred from adjudication because of the immunity of international 

organizations, as demonstrated by the first Order rendered on 9 January 2015 in one 

of these cases.234   

 

Interestingly, one may wonder whether the express invocation of human rights 

violations by the victims of the cholera outbreak in Haiti may have influenced the 

qualification of this case as public law by the UN. A priori, human rights are indeed 

part of public law, both at the national and at the international level. It is commonly 

accepted that human rights are primarily enforceable against States, which bear the 

key obligations in relation to the protection of individuals’ human rights. Moreover, 

the scope of their obligations largely exceeds the scope of individuals’ obligations, 

since the States are not only expected to respect these rights but also to protect them 

or even to promote them. A similar type of reasoning is applicable to international 

organizations, subject to the discussions presented in part II of this PhD.  

 

Yet, the fact that human rights violations have been committed does not automatically 

deprive a claim of its private law character.235 On the opposite, one may note that it is 

frequently problematic to differentiate human rights claims from tort claims. For 

instance, the US Alien Tort Statute (28 U.S.C. § 1350) also called the Alien Tort 

Claims Act, indicates that ‘district courts shall have original jurisdiction of any civil 

action by an alien for a tort only, committed in violation of the law of nations or a 

treaty of the United States.’ Since the 1980s, this provision has been interpreted by 

national jurisdictions as allowing foreign citizens to seek remedy in US courts for 

human rights violations deriving from a conduct committed outside of the territory of 

the United States.236  
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In general, it is undeniable that human rights norms interact with the tort liability of 

public bodies, sometimes even in an overlapping manner. 237  This trend seems 

particularly true in cases exacerbating the damage caused to individuals rather than 

the violation of a public order.238 The permeability of the distinction between human 

rights and torts has given rise to situations in practice where individuals have sought 

to use private law channels to defend their human rights. In cases where the violations 

are attributable to international organizations, this practice may be explained by the 

absence of competent human rights bodies to handle human rights violations 

attributable to international organizations – except for scarce exceptions as the Human 

Rights Advisory Panel (HRAP).239 As observed by Frédéric Mégret, one may consider 

that such ‘option should perhaps be privileged from a pragmatic perspective with a 

view to obtaining reparation from the United Nations because it would undoubtedly 

be more “neutral” and more susceptible of an amicable settlement.’240  

 

Within this PhD, it is thus important to specify that human rights violations are not 

confined to ‘public law’ relations between international organizations and individuals 

as third parties, but that they may also occur in staff relations and contractual relations 

with individuals, as will be further demonstrated in chapter II.1 of this PhD.  

 

A similar difficulty of differentiation may arise with the distinction between human 

rights law and criminal law. Interestingly, a UN Transitional Administration in East 

Timor (UNTAET) Regulation No. 2001/10 of 13 July 2001 on the establishment of a 

commission for reception, truth and reconciliation in East Timor, defines ‘human 

rights violations’ as: ‘(i) violations of international human rights standards; (ii) 

violations of international humanitarian law; and (iii) criminal acts; committed within 

the context of the political conflicts in East Timor between 25 April 1974 and 25 

October 1999.’241 Hence, this Regulation includes those criminal acts committed in 

the specific context of political conflicts in East Timor in this period as human rights 

violations.  

 

Another example of a relationship between international organizations and individuals 

being governed by public law may be found in the international territorial 

administration by an international organization exercising administrative and public 

authority over individuals. For instance, claims were brought against the UN for 

damage to health by internally displaced person camps in Kosovo, where people had 
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been contaminated by lead. The UN replied that ‘[t]he claims do not constitute claims 

of a private law character and, in essence, amount to a review of the performance of 

UNMIK’s mandate as the interim administration in Kosovo. Based on the framework 

established by member States, therefore, the claims are not receivable under Section 

29 [of the General Convention].’242 As noted by Bruce Rashkow, Former Director of 

the General Legal Division of the Office of Legal Affairs at the UN, the fact that the 

UN is exercising temporary governmental authority in such a situation may justify 

that its actions address political or policy matters, as opposed to the Haiti example.243 

It seems indeed that such relations relate more to public law matters than to purely 

private law considerations.   

 

Besides, the relations between international organizations and individuals may be 

governed by other rules, such as criminal law. International organizations do not have 

their own system of criminal law. Consequently, an application of the criminal law of 

the host State within the headquarters permits to protect the organization against 

criminal acts perpetuated against it. For some international organizations, the 

headquarters agreements expressly refer to the criminal law applicable in these 

headquarters. For instance, the OAS-US Headquarters Agreement provides that 

‘[n]otwithstanding any other provision of this Agreement, and without prejudice to 

the privileges and immunities enjoyed by the Organization and officials of 

Organization under this Agreement, the federal, state, and local criminal laws of the 

United States shall apply within the Headquarters. Where those federal, state, and 

local criminal laws are inconsistent with the Internal Law of the Organization, those 

criminal laws shall govern.’244 

 

In People v. Mark S. Weiner, 245  criminal proceedings were brought against an 

individual accused by a UN security officer of having sprayed paint on an outside 

wall of the UN Headquarters building in New York. The defendant moved to dismiss 

the case for lack of jurisdiction and filed a cross-complaint against the UN security 

officer for assault and harassment. The Criminal Court of the City of New York held 

that it was the proper forum to handle the case and it ordered a preliminary hearing to 

present evidence relating to the cross-complaint. It anticipated the potential 

counterclaim and held that the defence of immunity of the UN security officer would 

not bar such an action. Indeed, this immunity from jurisdiction would be ‘so 
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unconscionable that it violates on its face the concepts of fundamental fairness and 

equal treatment of all persons who seek judicial determination of a dispute.’ The 

Criminal Court decided that US criminal law applied to the case. Nevertheless, on 27 

February 1976, the case was dismissed on motion of the Assistant District Attorney.246 

  

It is generally acknowledged that criminal law applies not only within the 

headquarters of an international organization, but also that the personnel of 

international organizations must respect the national legislation of the host State. Yet, 

its enforcement requires co-operation of the international organization, since most 

staff members enjoy immunity from prosecution before domestic courts. This being 

said, most immunity regimes only grant privileges and immunities as necessary for 

the fulfillment of the organizations’ purposes.247 This limited immunity rests upon the 

functional necessity doctrine. The conduct of criminal activities may never be 

considered as part of the official duties of international organizations’ personnel. 

Hence, the criminal conducts of international organization’s staff members should be 

investigated and judged by national jurisdictions. However, practice has shown that 

international organizations have adopted broad interpretations of the immunities and 

have been rather reluctant to waive these immunities.248 Given that these cases rarely 

result in court decisions, there is only limited documentary evidence available on this 

issue.  

 

An interesting example is provided by the recent case concerning the Managing 

Director of the IMF, Mr. Strauss-Kahn, who was forced to resign when he was 

arrested in May 2011 and charged with the sexual assault and attempted rape of Ms. 

Diallo in New York. In this case, the applicability of US criminal law was not denied 

by Mr. Strauss-Kahn. Nevertheless, the criminal charges were dropped because the 

prosecutors lost faith in the credibility of Ms. Diallo. The civil case was pursued and 

Mr. Strauss-Kahn surprisingly filed a motion in September 2011 arguing that as 

Managing Director of the IMF, he enjoyed absolute immunity from civil suit. The 

parties settled this civil lawsuit for an undisclosed sum in December 2012.  

 

Criminal responsibility of staff members of international organizations is often first 

dealt with through the hierarchical path and disciplinary actions.249 Yet, such a system 

based on the hierarchy of international civil servants may entail problems once 

confronted with heads of administrations. At the UN for instance, senior levels of 
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international civil servants have long been considered to be to a large extent immune 

from any accountability.250  

 

The awkward and opaque functioning of internal accountability channels against high 

officials is illustrated by the case of the former UN High Commissioner for Refugees, 

Ruud Lubbers, who was accused in 2004 of sexual harassment against one of the 

members of the staff of the High Commissariat. The UN’s Office of Internal 

Oversight Services (OIOS) had unambiguously concluded to the culpability of Mr. 

Lubbers, but the Secretary-General initially dismissed the case without much 

justifications. It was only after the OIOS report concluding to the culpability was 

leaked to the press that Mr. Lubbers was forced to step down. Within the UN, the 

Management Performance Board established in 2005 should contribute to avoid such 

situations and ensure that senior officials will be held accountable in the future.251  

 

Conflicts of law and of jurisdiction are also frequent since international civil servants 

have a particular international status and usually operate in several locations.252 Hence, 

they are likely to be subject to various international and domestic regulations and/or 

judicial fora. The absence of clear rules in this field can lead to a blurring of 

behavioral standards. For example, the former EU Commissioner Edith Cresson253 

was criminally investigated for corruption by a Brussels Investigative Judge. However, 

the Council Chamber of the Court of First Instance of Brussels concluded that there 

was no criminal conduct. Later, the European Commission brought an action against 

her before the CJEU (at that time named the European Court of Justice) for breach of 

her obligations under Article 213 (2) of the Treaty establishing the European 

Community (TEC)254 and Article 126 (2) of the Treaty establishing the European 

Atomic Energy Community (EURATOM Treaty). 255  Mrs. Cresson’s defence was 

notably based on the fact that the decision of the Belgian Council Chamber not to 

refer the case for trial deprived the Commission’s action of purpose and content. The 

CJEU responded that it was not bound by the legal characterization of the facts made 

in the context of the criminal proceedings and kept its full discretion in its 
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investigations.256 The Court of Justice finally found Mrs. Cresson guilty of breach of 

her obligations under Articles 213 (2) TEC and 126 (2) EURATOM Treaty, without 

pronouncing any particular sanction though.257 The entire Santer Commission resigned 

on 16 March 1999 but remained in office until 8 September 1999. 

 

Criminal liability of international organizations’ personnel plays a crucial rule in the 

field of peacekeeping operations. In such operations, international organizations 

usually conclude a SOFA with the host State in which the operation is conducted. 

This SOFA governs the legal status of the peacekeeping operation. According to the 

UN Model Status of Forces Agreement 258  (UN Model SOFA), different types of 

immunities are granted to the various categories of individuals intervening in such 

operations. These different regimes will be further detailed in part V of this PhD but 

one may say that in general, officials and experts on missions enjoy similar 

immunities to those defined in the General Convention. 259  Hence, engaging in 

criminal activities outside of the scope of their official duties may be subject to 

criminal proceedings in the host State. Individual contractors or consultants are 

subject to local laws and do not enjoy any immunity except if they may be considered 

as experts on mission. As to the military members from troop-contributing countries, 

the latter retain exclusive criminal jurisdiction over the conduct of these military 

members.260  

 

A Resolution was adopted by the UN General Assembly on 16 December 2013 on the 

criminal accountability of UN officials and experts on mission. This Resolution 

notably ‘[s]trongly urges States to take all appropriate measures to ensure that crimes 

by United Nations officials and experts on mission do not go unpunished and that the 

perpetrators of such crimes are brought to justice, without prejudice to the privileges 

and immunities of such persons and the United Nations under international law, and 

in accordance with international human rights standards, including due process.’261 

 

These cases of criminal responsibility concern the staff members of international 

organizations, and not the organization per se. Indeed, an international organization is 

currently not capable of criminal responsibility.262  
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II International organizations’ human rights obligations 
 

The title of this PhD – the right of access to justice for individual victims of human 

rights violations by international organizations – seems to presume that international 

organizations are bound by human rights obligations. However, the vast majority of 

international organizations are not bound by any human rights treaty. Hence, this 

question requires an in-depth analysis of other possible sources of human rights 

obligations for international organizations. Its examination constitutes a necessary 

prerequisite to discuss the responsibility of international organizations for human 

rights violations. This consequence directly flows from the definition of the 

responsibility of international organizations based on the notion of an internationally 

wrongful act as defined in Draft Article 4 of the DARIO. In this provision, the breach 

of an international obligation is one of the two conditions of internationally wrongful 

acts.  

 

It is interesting to note that this conception is not shared by Olivier De Schutter, who 

considers that ‘the imposition of human rights obligations directly upon international 

organizations is neither a necessary nor a sufficient condition for accountability to 

exist. It is not necessary, due to the potential existence of a forum before which 

victims of human rights violations by the organisation may seek a remedy against one 

or more of the Member States of the organisation, where the organisation itself cannot 

be targeted. And it is insufficient, because even if we agree that international 

organisations have certain human rights obligations, this does not ensure that there 

will exist such a forum before which victims may file claims.’263  

 

One can certainly agree with the second part of this statement, at least from an 

empirical point of view. Indeed, there are numerous examples of individual victims of 

human rights violations by international organizations, which have no accountability 

mechanism at their disposal in order to obtain a remedy against these international 

organizations. Nevertheless, this situation is far from acceptable and one should adopt 

a normative approach in searching for mechanisms where individuals may exercise 

their right of access to justice. This is the core question analyzed within this PhD.  

 

As to the first part of this statement, it seems indeed that the right of access to courts 

of individual victims of human rights violations by international organizations can – 

in certain cases – be exercised through procedures against Member States.264 Yet, such 

a solution may eventually be satisfactory from the perspective of the right of access to 

justice, but it does not guarantee the responsibility of international organizations per 

se. Indeed, most international organizations possess an international legal personality, 

which entails a corollary responsibility for international wrongful acts. To 
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systematically seek for responsibility through Member States runs counter to the 

international legal personality of international organizations.265 Moreover, there are 

cases in which Member States cannot be held responsible, notably when an 

international wrongful act is exclusively attributable to the international organization. 

As a consequence, one has to analyze the existence of human rights obligations in the 

chief of international organizations before analyzing the responsibility for 

corresponding violations.  

 

Some international organizations and bodies have been established by the Member 

States with the specific mandate to protect and promote human rights. The UN itself 

is an example of such an international organization since it not only ‘reaffirm[s] faith 

in fundamental human rights’ 266 but also counts among its primary objectives the 

promotion and encouragement of ‘respect for human rights and for fundamental 

freedoms for all’. 267  Numerous other international organizations and particularly 

regional ones, such as the CoE,268 the EU,269 the AU270 and the OAS271 include human 

rights protection among their primary or accessory goals. 

 

Next to the question of whether international organizations shall promote human 

rights is the question of whether international organizations have to respect human 

rights themselves in their activities. International practice provides for numerous 

examples of human rights violations attributable to international organizations in 

different fields as peacekeeping operations, international territorial administration, 

economic governance, and staff relations (Chapter II.1).  

 

This classification is not exhaustive, as one could also envisage possible violations of 

human rights in other fields. In his book on ‘The UN and Human Rights – Who 

Guards the Guardians?’, Guglielmo Verdirame has scrutinized UN activities 

according to the criterion of direct power over individuals other than staff members of 

the organization272  by selecting at least four categories of UN activities in which 

violations of human rights can occur or have occurred as a result of the exercise of 

powers by the UN: when the UN provides development aid and humanitarian 

assistance, when it intervenes in peacekeeping operations, when it conducts 
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international territorial administration, and through the implementation of sanctions.273 

Given that the approach adopted in the PhD is not limited to the UN but rather seeks 

to offer a general perspective and that it is not possible in the framework of this PhD 

to offer an exhaustive review of all activities of international organizations, the 

decision has been taken not to examine the specific cases of humanitarian assistance 

and the implementation of sanctions but rather to include other aspects such as 

economic relations and employment disputes.274  

 

In particular, the case of the EU may also be interesting in its relations with human 

rights. The European Commission for instance has been accused in the past of 

violating procedural guarantees of individuals in its investigations on competition law 

issues.275 In the AM&S judgment, for example, the CJEU considered that the European 

Commission was not allowed to use its powers of investigation to take or to oblige the 

production of written communications between lawyer and client made for the 

purposes and in the interests of the client’s rights of defence and emanating from 

independent lawyers.276 Moreover, human rights violations have also resulted from the 

exercise of the legislative powers by the European institutions. In several cases 

brought before the CJEU, individuals have claimed that some of their fundamental 

rights had been violated by Community legislation. 277  It is not possible in the 

framework of this PhD to extensively discuss all these cases. However, the general 

question of the human rights protection in the EU offers an opportunity to examine a 

very debated and topical issue, namely the accession of the EU to the ECHR.278  

 

The following chapters are precisely dedicated to the sources of human rights 

obligations for international organizations. According to the ILA, ‘[h]uman rights 

obligations, which are increasingly becoming an expression of the common 

constitutional traditions of States, can become binding upon [international 

organizations] in different ways: through the terms of their constituent instruments; as 

customary international law; or as general principles of law or if an [international 

organization] is authorised to become a party to a human rights treaty. The consistent 

practice of [international organizations] points to a recognition of this. Moreover, 

certain human rights obligations may have attained the status of peremptory norms.’279  
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Chapter II.2 analyzes whether international organizations are bound by human rights 

obligations under treaty law. The specific case of the EU and its eventual accession to 

the ECHR provides for an intriguing illustration of this scenario. The following 

chapter examines whether they are bound by human rights as general rules of 

international law. Chapter II.4 focuses on specific human rights obligations according 

to the activities of international organizations and investigates institutional practice of 

international organizations specifically relating to human rights in these activities – 

security and peacekeeping operations, international territorial administration, 

economic governance, and staff relations. Finally, Chapter II.5 provides for a brief 

conclusion on the human rights obligations of international organizations.   

 

II.1 Examples of human rights violations attributable to 
international organizations 

 

Even if at first sight, one may consider the theme of this chapter implausible, it is 

undeniable that the ever-increasing impact of international organizations’ activities on 

the lives of people has inexorably led to situations in which human rights (political, 

civil, but also economic, cultural and social) have been threatened or violated through 

the actions, operations or policies of such organizations.  

 

II.1.1 Peace and security operations 

 

Peacekeepers have at several occasions been accused of perpetrating human rights 

violations in peace and security operations, notably in Western Africa, 280  Timor 

Leste,281 Guinea, Liberia, Sierra Leone,282 Haiti283 and the Democratic Republic of the 

Congo.284  

 

As noted by Barbara Bedont, ‘[p]eacekeepers are often stationed in post-conflict 

situations where the state has collapsed, the justice system is not operational, crime is 

rampant, and women are impoverished and vulnerable to abuse. These societies 
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develop into prime routes for trafficking in both drugs and persons. Meanwhile, 

foreign troops stationed as part of a peacekeeping mission feed a demand for 

prostitution. As a result, rape, trafficking in women and children, sexual enslavement, 

and child abuse often co-exist alongside peacekeeping missions.’285  

 

Particular attention should be given to cases of sexual exploitation and abuse by 

peacekeepers. In relation to the UN Organization Stabilization Mission in the 

Democratic Republic of the Congo (MONUSCO), the OIOS issued a report in 2005 in 

which it investigated seventy-two allegations,286 most of which concerned girls aged 

between eleven and fourteen, who had sexual relations with peacekeepers to get food 

or money.287 Six cases involving minor girls were completely corroborated, two were 

not fully substantiated and in eleven other cases, the OIOS found evidence of sexual 

abuse but not corroborated.288 Peacekeepers have also been accused of other human 

rights violations, such as cases of torture,289 arbitrary arrest and unlawful detention.290  

 

More recently, the UN Multidimensional Integrated Stabilization Mission in Mali 

(MINUSMA) received allegations of serious misconduct by its peacekeeping troops 

in September 2013, including an allegation of sexual abuse.291 In a report submitted on 

3 November 2013 pursuant to an expert mission to evaluate risks to sexual 

exploitation and abuse prevention efforts in MINUSTAH, the United Nations Mission 

in Liberia (UNMIL), MONUSCO, and the United Nations Mission in the Republic of 

South Sudan (UNMISS), Dr. Thelma Awori, Dr. Catherine Lutz and General Pan J. 

Thapa noted that ‘[s]exual [e]xploitation and [a]buse has been judged the most 

significant risk to UN peacekeeping missions, above and beyond other key risks 

                                                 
285

 B. Bedont, ‘International Justice: Implication for peacekeeping’, unpublished paper, December 

2001, quoted in E. Rehn & E.J. Sirleaf, Women, War, Peace: The Independent Experts’ Assessment on 

the Impact of Armed Conflict on Women and Women’s Role in Peace-Building, 1 Progress of the 

World’s Women (2002) p. 70, also available at 

http://www.unifem.org/materials/item_detail.php?ProductID=17. See also V. Kent, ‘Protecting 

Civilians from UN Peacekeepers and Humanitarian Workers: Sexual Exploitation and Abuse’, in C. 

Aoi, C. de Cooning & R. Thakur, eds., The ‘Unintended’ Consequences of Peace Operations (Tokyo, 

United Nations University Press 2007) pp. 44-66. 
286

 Investigation by the Office of Internal Oversight Services into Allegations of Sexual Exploitation 

and Abuse in the United Nations Organization Mission in the Democratic Republic of the Congo, UN 

Secretary-General, UN Doc. A/59/661 (2005). As of 1 July 2010, the UN Organization Mission in the 

Democratic Rebpulic of the Congo was renamed the UN Organization Stabilization Mission in the 

Democratic Republic of the Congo.  
287

 For an analysis of this report, see S.A. Notar, ‘Peacekeepers as Perpetrators: Sexual Exploitation 

and Abuse of Women and Children in the Democratic Republic of the Congo’, 14 Journal of Gender, 

Social Policy and the Law (2006) pp. 409-425. 
288

 See UN Doc. A/59/661 (n. 286) paras. 10-11. 
289

 C.H. Farnsworth, ‘Torture by Army Peacekeepers in Somalia Shocks Canada’, The New York 

Times, 27 November 1994, available at http://www.nytimes.com/1994/11/27/world/torture-by-army-

peacekeepers-in-somalia-shocks-canada.html. 
290

 K.B. Richburg, ‘Somalis’ Imprisonment Poses Questions about U.N. Role’, The Washington Post, 7 

November 1993, at A45.  
291

 UN News Centre, ‘Serious misconduct, sexual abuse alleged against UN peacekeepers in Mali’, 23 

September 2013, available at 

http://www.un.org/apps/news/story.asp?NewsID=45942#.VNZOdk10zIU.  

http://www.unifem.org/materials/item_detail.php?ProductID=17
http://www.nytimes.com/1994/11/27/world/torture-by-army-peacekeepers-in-somalia-shocks-canada.html
http://www.nytimes.com/1994/11/27/world/torture-by-army-peacekeepers-in-somalia-shocks-canada.html
http://www.un.org/apps/news/story.asp?NewsID=45942#.VNZOdk10zIU


79 

 

including protection of civilians.’292 Even if the number of such cases is decreasing in 

the recent years, the report mentions that out of the 60 allegations reported in 2012, 45 

percent involved most serious forms of sexual exploitation and abuse with 18 

allegations of sexual activities with minors.293  

 

As observed in section I.8.4, the criminal liability of individuals may be engaged 

either in the host State (officials and experts on mission) or in the troop-contributing 

country (military members from the country). The UN has recently expressed its 

strong urge to States ‘to take all appropriate measures to ensure that crimes by United 

Nations officials and experts on mission do not go unpunished and that the 

perpetrators of such crimes are brought to justice’ in a Resolution on the criminal 

accountability of UN officials and experts on mission.294 

 

Next to these cases involving single peacekeepers, there are situations in which 

human rights violations are not attributable to an individual, but rather to ‘structural 

failings’295 of international peacekeeping operations. Peace operations are frequently 

led by international organizations, such as the UN, NATO, the EU, the AU and the 

OAS. There are cases in which the UN for instance promised to protect civilians but 

its ‘lack of political will and its operational meekness led to catastrophic 

consequences for entire populations.’296 One of the most striking examples concerns 

the tragic genocidal event in Srebrenica. As briefly introduced in chapter I.2 of this 

PhD, this case concerns the massacre in 1995 of some 7,600 male Muslim civilian 

inhabitants of the enclave of Srebrenica in Bosnia by Bosnian Serb forces. A small 

and lightly armed Dutch peacekeeping force that was part of UNPROFOR had been 

deployed to guard the enclave as a ‘safe area’, but it did not manage to prevent the 

massacre. Extensive debates on the question of responsibility took place in the 

Netherlands but also at the UN level. The question was raised whether the UN had 

failed its mission in allowing the Dutch to send a small military contingent and in 

refusing airstrikes against the Bosnian Serb forces. UN Secretary-General Kofi Annan 

admitted that ‘[t]he United Nations experience in Bosnia was one of the most difficult 

and painful in our history. It is with the deepest regret and remorse that we have 

reviewed our own actions and decisions in the face of the assault on Srebrenica’.
297

 

Judicial complaints have been launched by the Mothers of Srebrenica before the 

domestic jurisdictions of the Netherlands in The Hague against both the Dutch State298 

and the UN299 and before the ECtHR.300   
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Finally, the tragic case of the Haitian cholera outbreak in 2010 has to be mentioned in 

this section. So far, cholera has killed over 8,000 people and infected more than 

700,000 people in Haiti. 301 Despite the fact that the UN has persistently denied its 

responsibility in this case, the latter is generally admitted nowadays. A number of 

factual elements point indeed to the negligence and the mismanagement attributable 

to the UN in this case. As a matter of fact, UN troops have to pass a basic health 

screening prior to their deployment. 302  As stated by the Nepalese Army’s Chief 

Medical Officer, no Nepalese soldiers deployed as part of the MINUSTAH mission 

were tested for cholera prior to entering Haiti.303 Moreover, evidence seems to indicate 

that the UN did not properly manage its sanitation facilities and allowed direct faeces 

contamination of the Artibonite River, which is one of the main sources of drinking 

water in Haiti. Survivors and family members of victims have launched several 

proceedings before US jurisdictions to obtain a remedy and financial compensation 

for this disaster against the UN and MINUSTAH. These cases, most of which are still 

pending, are addressed infra in point V.9.4.A.b of this PhD. 

 

II.1.2 International territorial administration 

 

When international organizations – mostly the UN 304  – temporarily exercise 

governmental attributions on a territory, the risk of human rights violations 

attributable to international organizations is particularly high, given the absence of 

any counter-power or controlling authority. The two most eloquent examples of 

international territorial administration are UNMIK and UNTAET.  
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In 1999, UN Security Council Resolution 1244305 authorized the Secretary-General to 

establish an interim administration led by the UN in Kosovo, the UNMIK. The 

mission was mandated to govern the province of Kosovo. Its powers were very wide, 

comprising ‘all legislative and executive powers, including the administration of the 

judiciary.’306 Regulations issued by the UNMIK had precedence over law applicable 

in Kosovo prior to 24 March 1999. Furthermore, its responsibilities included the 

protection and promotion of human rights, which required the creation of a system of 

justice fostering the rule of law and the protection of human rights. The Special 

Representative of the Secretary-General (SRSG) received the competence to appoint 

any person to perform functions in the civil administration in Kosovo – including 

judges – or to remove these persons.307 In addition, the KFOR was created under the 

auspices of NATO to ensure peace and security in Kosovo.308  

 

Yet, despite this explicit human rights protection mandate, several international 

institutions309 and scholars310 denounced human rights violations committed both by 

the UNMIK and the KFOR. The most notorious contraventions to human rights 

standards consisted in deprivations of liberty imposed under Executive Orders issued 

by the SRSG without any judicial control. 311  As stated by the Organization for 

Security and Co-operation in Europe (OSCE) in 2000, ‘there are widespread 

violations throughout the territory of Kosovo of the applicable law that relate to arrest 

and detention. Arrested individuals are held in detention by law enforcement 

authorities for extended periods of time before being brought before a judicial 
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authority and are often not informed of their rights. In fact, some persons are held in 

continued detention despite the lawful order to release by a judicial authority.’312 

 

In addition to these infringements of human rights standards, the structure of the 

mission itself has been criticized. The office of the Independent Ombudsperson in 

Kosovo stated in the 2002 annual report that ‘UNMIK is not structured according to 

democratic principles, does not function in accordance with the rule of law, and does 

not respect important international human rights norms. The people of Kosovo are 

therefore deprived of protection of their basic rights and freedoms three years after the 

end of the conflict by the very entity set up to guarantee them. […] It is ironic that the 

United Nations, the self-proclaimed champion of human rights in the world, has by its 

own actions placed the people of Kosovo under UN control, thereby removing them 

from the protection of the international human rights regime that formed the 

justification for UN engagement in Kosovo in the first place.’313 It should be noted 

however that an Ombudsperson Institution and a HRAP were established to handle 

human rights violations. Both mechanisms will be examined infra.314   

 

Similar examples of human rights violations were reported in relation to the 

UNTAET. This mission was established by the UN Security Council Resolution 1272 

in 1999315 and charged with the administration of East Timor during the transitional 

period towards its independence. UNTAET was vested with exclusive legislative and 

executive powers in East Timor. Although Resolution 1272 did not prescribe any 

human rights obligations for UNTAET, the Regulation 1999/1 adopted by the SRSG 

stated that, in exercising their functions, all those undertaking public duties or holding 

public office in East Timor had to observe internationally recognized human rights 

standards.316 

  

Yet, no adequate accountability mechanisms were put in place, where the 

compatibility of official acts with human rights standards could be examined, 

especially with regard to detentions. The Ombudsperson Institution established by the 

UNTAET was ineffective317 and local courts lacked on independence and competence 
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to effectively implement human rights standards.318 As a consequence, individuals 

were deprived of any mechanism to seek redress for human rights violations. 

 

II.1.3 Economic governance 

 

The main international organizations active in the field of economic governance are 

the World Bank – composed of the IBRD, the International Development Association 

(IDA), the International Finance Corporation (IFC), the Multilateral Investment 

Guarantee Agency (MIGA) and the International Centre for the Settlement of 

Investment Disputes (ICSID) – the IMF and the World Trade Organization (WTO). In 

relation to these international organizations, the controversial question is not so much 

whether they have an obligation to respect human rights themselves, but rather 

whether such organizations with no specific mandate in the area of human rights bear 

an obligation to protect, report on or monitor human rights. This question has been 

fiercely debated and will be subject to a conceptual analysis infra.319 In this section, 

the relevance of the debate will be assessed from a practical point of view through 

several examples.   

 

A first illustration is provided by Sri Lanka’s request in early 2009 to the IMF for a 

US$ 1.9 billion emergency support loan to cover the costs of immediate government 

functions and to pay for post-conflict resettlement. The Sri Lankan Government 

searched for funds to reconstruct the Northern Province and to bring a sustainable 

solution to the conflict. The struggle between Government forces and the separatist 

Liberation Tigers of Tamil Eelam (LTTE) had caused many civilian casualties and 

internally displaced persons; the humanitarian situation in northern Vanni was 

disastrous. UN High Commissioner on Human Rights N. Pillay declared that ‘certain 

actions being undertaken by the Sri Lankan military and by the LTTE may constitute 

violations of international human rights and humanitarian law. We need to know more 

about what is going on, but we know enough to be sure that the situation is absolutely 

desperate.’320 On 23 March 2009, Human Rights Watch wrote a letter to the IMF to 

express its concern that this loan ‘will not achieve its intended objectives unless the 

Sri Lankan Government takes serious steps to safeguard the rights of internally 

displaced persons and ensure an effective humanitarian response to the immediate 

conflict and post-conflict situations.’321 On 27 July 2009, the IMF approved a 20-
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month Stand-By-Agreement for Sri Lanka in the amount of approximately US$ 2.6 

billion to support the economic reform program322 despite an unchanged human rights 

situation. Former IMF Managing Director Dominique Strauss-Kahn justified this 

decision by the fact that ‘[t]he Sri Lankan economy is facing a serious crisis and 

regardless of one’s opinion of the human rights situation in that country, the collapse 

of the economy cannot be considered a reasonable outcome.’323 This case illustrates 

the need to clarify the relationship between the IMF and human rights.324  

 

The World Bank has equally been criticized for providing financial means to regimes 

responsible for human rights violations, as for instance its direct involvement in the 

Chad-Cameroon Oil and Pipeline project325 despite serious human rights violations 

committed by both countries for more than three decades.326 Similar concerns have 

been raised in relation to the construction of the Pueblo Viejo-Quixal Hydroelectric 

Project (Chixoy Dam) in Guatemala, another project funded by the World Bank. This 

project led to forced evictions and displacements of numerous communities without 

warning or compensation and massacres of the Río Negro community. 327  As 

previously mentioned in this PhD, several judicial actions were brought by NGOs and 

associations of survivors before the IAComHR, respectively against Guatemala and 

the IDB, the IBRD, their Member States which are also members of the OAS and the 

US Government. While the case directed against Guatemala has been submitted to the 

IACtHR, which rendered a decision condemning Guatemala for human rights 

violations on 4 September 2012, the second case against international organizations, 

their Member States and the US was rejected by the IAComHR for ostensible failure 

to meet the admissibility requirements.328 

 

It should also be noted that numerous World Bank projects are associated to forced 

displacements. In April 2015, the International Consortium of Investigative 

Journalists (ICIJ) published its findings resulting from a 11-month investigation on 

forced displacements due to World Bank projects between 2004 and 2013. It 

identified 3,350,449 people who ‘were either forced out of their homes, deprived of 

some or all of their land, or had their livelihoods damaged by one of nearly 1,000 
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projects funded or administered by the World Bank over a ten year period.’329 It is 

important to highlight that the World Bank has restored or even improved people’s 

living conditions in many cases. However, due to a number of shortcomings in its 

supervision procedures, which are acknowledged by the World Bank, 330  it is 

impossible to determine how many displaced people were fairly compensated and 

how many were not compensated at all.331 The World Bank released on 4 March 2015 

an action plan to strengthen the policy implementation and to improve the 

‘preparation, supervision and implementation of resettlement, given the disruptive 

impact it can have on the lives of the people.’332  

 

Whereas the IMF and the World Bank may develop policies violating human rights – 

as illustrated supra – one may be tempted to consider that the other pillar of the 

international economic order – the WTO – cannot as an international organization 

take such decisions at first sight. The WTO mainly constitutes a negotiation forum 

between Member States about international trade rules and, as such, offers an 

interesting example of the complex relationship between Member States and an 

international organization in relation to the obligation to respect human rights. 

However, WTO rules and disciplines are legally binding upon the Member States, 

which are obliged to implement them in their national legal systems and may 

consequently be compelled to prioritize trade over other societal values, such as 

human rights.333 Hence, one should not exclude the possibility that the international 

responsibility of the WTO may be engaged for decisions, such as a dispute settlement 

body award, which would conflict with human rights upon implementation by the 

Member States.334  
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II.1.4 Staff relations 

 

In the employment relationship with their own staff, international organizations are in 

a position of direct authority in which infringements of human rights can take place. 

An example of such violations of staff members’ human rights may be found in the 

insufficient protection of staff members in relation to health and safety at work within 

certain international organizations – the European Patent Organisation (EPOrg) for 

instance – and the immunity generally granted to international organizations, which 

hinders the intervention of national authorities to control whether the working 

conditions in the international organization are acceptable.335 

 

A famous case relating to a violation of a staff member’s human rights is the Mendaro 

v. World Bank case. Mrs. Mendaro, a researcher working at the World Bank, alleged 

to have been the victim of sexual harassment and discrimination. She complained to 

her Assistant Director, who investigated the case but could not find any corroboration 

of her allegations, which was later confirmed by the Personnel Department’s own 

investigations. After bringing the case to the United States Equal Employment 

Opportunity Commission, which rejected the case for lack of jurisdiction, she sued the 

World Bank before the United States District Court for the District of Columbia for 

discrimination and retaliatory termination on the basis of sex in violation of Title VII 

of the Civil Rights Act of 1964. The District Court dismissed the case for lack of 

jurisdiction. This judgment was confirmed by the Court of Appeals for the District of 

Columbia Circuit, which supported the World Bank’s demand for immunity and 

considered that ‘if the Bank were required to adopt the local employment policies of 

each of its member countries this task would become nearly impossible. The 

employment laws of member nations rarely coincide precisely, and frequently conflict 

with those of other member nations. […] Thus, for example, the Bank would be hard 

pressed to establish and administer effective employment practices regarding Jewish 

employees in offices located in Middle Eastern countries, absent immunity for its 

employment related policies.’ 336  In the view of the Court of Appeals, sexual 

harassment and discrimination are consequently reduced to local employment policies.  

 

This view is hardly acceptable.337 Both the protection from sexual harassment and the 

right to non-discrimination constitute internationally protected human rights towards 

which employers owe compliance. In the timeframe between the disputed facts and 
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the decision of the Court of Appeals, the World Bank Administrative Tribunal 

(WBAT) was created. Mrs. Mendaro brought the case before the WBAT, which 

confirmed that it was competent to hear cases of sexual discrimination or harassment. 

In doing so, it referred to its 1981 decision in de Merode, where it stated that 

employment conditions include certain general principles of law, among which the 

principle of non-discrimination.338 Yet, it rejected Mrs. Mendaro’s complaint because 

the events denounced in her claim had occurred before the entry into force of the 

WBAT’s Statute and the claim was filed several years after the expiration of the time-

limit.339 

 

In general, there are numerous examples of references by ITAs to human rights 

principles in their decisions, sometimes as general principles of law,340 and sometimes 

implicitly, as in non-discrimination cases. Indeed, as stated by Judge Amerasinghe, 

‘[t]he right to non-discrimination of every kind may be regarded as an example of a 

human right, although it goes beyond conventional law.’341 

 

II.2 International human rights treaties binding international 

organizations 

 

The cases examined in the previous chapter demonstrate the need to clarify the 

question of whether international organizations are bound by human rights obligations.  

 

Generally, international organizations are not bound as signatories by any human 

rights treaty.342 Such treaties, as the International Covenant for Civil and Political 

Rights (ICCPR)343 and the International Covenant for Economic, Social and Cultural 

Rights (ICESCR),344 are in principle only accessible to States. 

 

As an exception, the EU (prior to the entry into force of the Treaty of Lisbon: the EC) 

is a signatory to the UN Convention on the rights of persons with disabilities. 345 

Indeed, it signed the Convention on its opening day for signatures346 and following 

                                                 
338

 WBAT, de Merode v. IBRD, Decision No. 1, WBAT Reports (1981). 
339

 WBAT, Mendaro v. IBRD, Decision No. 26, WBAT Reports (1985). 
340

 See for example ILOAT, Franks and Vollering v. the European Patent Organization, Judgment No. 

1333 (1994) para. 5; ILOAT, Awoyemi (n. 187) para. 3; ILOAT, J.M.W. v. the European Patent 

Organization, Judgment No. 2292 (2004) para. 11. 
341

 C.F. Amerasinghe (n. 185) p. 541. 
342

 A. Reinisch, ‘Developing Human Rights and Humanitarian Law Accountability of the Security 

Council for the Imposition of Economic Sanctions’, 95(4) American Journal of International Law 

(2001) p. 854; A. Clapham (n. 166) p. 91. 
343

 ICCPR, Article 48, paras. 1 & 3, adopted by the UN General Assembly on 19 December 1966, 999 

UNTS p. 171. 
344

 ICESCR, Article 26, paras. 1 & 3, adopted by the UN General Assembly on 16 December, 1966, 

993 UNTS p. 3. 
345

 Convention on the Rights of Persons with Disabilities (adopted on 13 December 2006), 2515 UNTS 

3; UN General Assembly Resolution A/Res/61/106 (2006).  
346

 http://europa.eu/rapid/pressReleasesAction.do?reference=IP/07/446.  

http://europa.eu/rapid/pressReleasesAction.do?reference=IP/07/446


88 

 

formal ratification,347 this Convention constitutes the first human rights treaty to which 

an international organization – the EU – becomes a party.348 The Convention seeks to 

ensure that people with disabilities enjoy their rights on an equal basis with all other 

citizens. For the EU, this commitment means ‘ensuring that all legislation, policies 

and programmes at EU level comply with the Convention’s provisions on disability 

rights, within the limits of EU responsibilities.’349 

 

Furthermore, the entry into force of the Lisbon Treaty on 1 December 2009 has 

initiated two major developments in the field of human rights. First, Article 6, 

paragraph 1 states that ‘[t]he Union recognises the rights, freedoms and principles set 

out in the Charter of Fundamental Rights of the EU of 7 December 2000, as adapted 

at Strasbourg, on 12 December 2007, which shall have the same legal value as the 

Treaties.’ As a consequence, the Charter becomes a legally binding text for the EU 

institutions and its Member States when they implement EU legislation. 350  The 

binding scope of the Charter as far as Member States are concerned is indeed limited 

by its Article 51 to situations in which the Member States are ‘implementing Union 

law’, which seriously reduces the reach of the Charter.351 One may note that the CJEU 

has raised human rights to the highest norms of EU primary law.352 

 

Second, the Lisbon Treaty empowers the EU to accede to the ECHR. Indeed, Article 

6 TEU, paragraph 2 reads as follows: ‘[t]he Union shall accede to the European 

Convention for the Protection of Human Rights and Fundamental Freedoms. Such 

accession shall not affect the Union’s competences as defined in the Treaties.’ This 

accession will pave the way for individuals to bring cases to the ECtHR in cases of 

violations of human rights by the EU.353 Indeed, ‘[a]s a result of the accession, the acts, 

measures and omissions of the EU, like every other High Contracting Party, will be 

subject to the external control exercised by the Court in the light of the rights 

guaranteed under the Convention.’354  
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Accession by the EU has become possible from the point of view of the CoE through 

the insertion of Article 59(2) in Protocol No. 14355 to the ECHR, enabling the EU to 

accede to the latter. Moreover, an agreement was concluded between the EU and the 

High Contracting Parties to the ECHR on the conditions of accession and the 

modifications to be made to the Convention system. The negotiations for the 

accession started in July 2010. In June 2013, a ‘draft revised agreement on the 

accession of the EU to the ECHR’ was concluded. 356  It was submitted by the 

European Commission to the CJEU for an Opinion as to the compatibility of the draft 

agreement with the EU treaties. Following a hearing in May 2014, the Opinion was 

delivered on 18 December 2014.357 The CJEU ruled that the draft agreement was not 

compatible with EU law mainly because the EU was treated as a State in the approach 

of the draft agreement, without taking into consideration the intrinsic nature of the EU 

and its autonomy based on the mutual trust between EU Member States. 

 

Among the numerous arguments raised by the CJEU in support of its Opinion, one 

may highlight the concern that, through the accession, the ECHR would be binding 

upon both the EU institutions and its Member States, which is already the case for the 

latter since the 28 Member States are also Contracting Parties to the ECHR. It would 

form an integral part of EU law. Hence, the ECtHR would exercise an external control 

over the EU institutions and its interpretations on both the ECHR and EU law – 

including the Charter – would be binding for the EU and all its institutions, including 

the CJEU.    

 

In addition, the CJEU regretted the lack of coordination of the ECHR with the Charter, 

especially in regard to Article 53 of the ECHR, which permits Contracting Parties to 

establish higher standards of protection of human rights than those required by the 

ECHR. The CJEU read this provision in relation to Article 53 of the Charter, which it 

has interpreted as follows: ‘[w]here an EU legal act calls for national implementing 

measures, national authorities and courts remain free to apply national standards of 

protection of fundamental rights, provided that the level of protection provided for by 

the Charter, as interpreted by the Court, and the primacy, unity and effectiveness of 

EU law are not thereby compromised.’358 If the rights recognized by the Charter and 

the ECHR correspond, Member States should remain within the limits of the level of 

protection provided for by the Charter in order not to compromise the primacy, unity 

and effectiveness of EU law.  
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The CJEU further noted that a specific procedure had been established by Protocol No. 

16 of the ECHR to permit the highest jurisdictions of Member States to request an 

advisory opinion to the ECtHR on questions relating to the ECHR. The CJEU 

expressed its concern that such a mechanism would affect the autonomy and 

effectiveness of the preliminary ruling procedure of the CJEU.  

 

More particularly, the CJEU critically considered the judicial review in matters of 

common foreign and security policy (CFSP). Currently, most acts adopted in this 

context fall outside the judicial review of the CJEU. 359  According to the draft 

agreement, the ECtHR would have competence to rule on the compatibility of such 

acts with fundamental rights. As declared by the CJEU, ‘[s]uch a situation would 

effectively entrust the judicial review of those acts, actions or omissions on the part of 

the EU exclusively to a non-EU body, albeit that any such review would be limited to 

compliance with the rights guaranteed by the ECHR. The Court has already had 

occasion to find that jurisdiction to carry out a judicial review of acts, actions or 

omissions on the part of the EU, including in the light of fundamental rights, cannot 

be conferred exclusively on an international court which is outside the institutional 

and judicial framework of the EU (see, to that effect, Opinion 1/09, EU:C:2011:123, 

paragraphs 78, 80 and 89). Therefore, although that is a consequence of the way in 

which the Court’s powers are structured at present, the fact remains that the 

agreement envisaged fails to have regard to the specific characteristics of EU law with 

regard to the judicial review of acts, actions or omissions on the part of the EU in 

CFSP matters.’ 360  It is noteworthy that the exclusion of the CFSP area from the 

jurisdiction of the ECtHR has been discussed during the negotiations of the accession 

agreement but was not included in the final agreement.  

 

This selective overview of the argumentation developed by the CJEU helps to 

understand the reasoning behind this unexpected Opinion. All EU Member States that 

submitted observations to the CJEU, the Commission, the Parliament, the Council, 

and the Advocate General concluded on the compatibility of this draft agreement with 

the EU Treaties.361 This Opinion is all the more surprising as the CJEU has been 

associated with the negotiations. Even if it does not as such terminate the accession 

process, its underlying arguments are so fundamental that one may question whether 

negotiators will be able – and willing, especially for Contracting Parties to the ECHR 

which are not EU Member States – to solve these issues.362  
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Given the lack of jurisdiction of the CJEU in CFSP matters, the accession of the EU 

to the ECHR and its judicial system would have constituted an improvement with 

regard to the protection of human rights of individual victims. This being said, in 

areas where the CJEU has no jurisdiction, the EU may not invoke its immunity from 

jurisdiction on the territories of its Member States. 363  Hence, as will be further 

discussed infra, national jurisdictions within EU Member States may offer a dispute 

settlement mechanism in such cases.364 Yet, this regime is not applicable in relation to 

non EU States, with which specific immunity provisions are negotiated on a bilateral 

basis. Moreover, this accession would have constituted the very first example of an 

international organization joining both a human rights treaty and its corresponding 

judicial mechanism.   

    

II.3 Human rights binding international organizations as general 

rules of international law  

 

Except for the EU and the UN Convention on the rights of persons with disabilities, 

international organizations are currently not parties to any human rights treaties. Yet, 

does this mean that international organizations are not bound by any international 

human rights norms? This question requires an examination of the international legal 

personality of the international organization at hand and the legal consequences 

flowing from its status as a subject of international law.  

 

The international legal personality of international organizations has been subject to 

heated debates among scholars in the past.365 In the advisory opinion on Reparation 

for injuries suffered in the service of the United Nations, the ICJ considered that the 

UN had international legal personality as a subject of international law, that it was 

capable of possessing international rights and duties and that it could launch an 

international claim against another subject of international law.366 This statement is 

nowadays generally accepted, both with regard to the UN and to international 

organizations in general.367  
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Yet, it suffers a series of exceptions, such as the OSCE368 and the Benelux,369 which 

have no such international legal personality. These international organizations may 

consequently not become parties to treaties or act as one entity vis-à-vis external 

actors. Yet, as far as the Benelux is concerned, a change has occurred with the entry 

into force of the Treaty Revising the Treaty Establishing the Benelux Economic 

Union on 1 January 2012, since this new Treaty states in Article 28 that the Benelux 

Union shall enjoy international legal personality for the purposes of acquiring 

privileges and immunities.  

 

Interestingly, the ILC considered in its DARIO that the possession of an own 

international legal personality constituted a requirement to be considered as an 

‘international organization’ and be consequently subject to the Draft Articles on the 

Responsibility of International Organizations. 370  While the second part of this 

statement relating to the applicability of the DARIO may certainly be approved, the 

international legal personality should not be considered as a constitutive element of an 

international organization in my view.371     

 

The recognition of this international legal personality implies that international 

organizations have to fulfill their mandate within the framework of international law 

and notably to respect general rules of international law. As stated by the ICJ, 

‘[i]nternational organizations are subjects of international law and, as such, are bound 

by any obligations incumbent upon them under general rules of international law 

[…].’372  

 

This statement entails the analysis of another fundamental issue, namely the extent to 

which international human rights norms do not only belong to established rules of 

treaty law, but also form part of customary international law (section II.3.1), general 

principles of international law (section II.3.2) and/or consecrate jus cogens norms 

(section II.3.3). One may also examine whether human rights may develop into 

universal standards which are not necessarily legally binding as such but are 

commonly accepted at the international level (section II.3.4) or whether such human 

rights obligations may stem from a human rights-related mandate (section II.3.5). 
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II.3.1 Human rights as customary international law 

 

It is increasingly asserted that the obligation to respect human rights for international 

organizations rests on the customary status of international human rights. Both the 

massive adoption and the incessant affirmation of the fundamental human rights listed 

in human rights treaties, as the Universal Declaration of Human Rights (UDHR)373 

have transformed these rules – or at least some of them – into customary international 

law.374  

 

This statement raises several issues: first, the question has to be examined whether 

exclusively State practice may generate international custom or whether other subjects 

of international law may also generate custom; second, in cases where international 

custom is mainly based on State practice – for instance in the field of human rights – 

the question arises whether these customary rules are also applicable to international 

organizations; and third, the exact scope of this assertion has to be examined in order 

to determine which international human rights may be considered as part of 

international custom.  

 

The first question concerns the creation of international custom. It is defined in 

Article 38, paragraph 1 (b) of the ICJ Status as ‘evidence of a general practice 

accepted as law.’ The ICJ further explained that custom relies on two constitutive 

elements, namely a consistent and unambiguous State practice and a subjective 

element being the belief that this practice is in conformity with legal requirements 

(opinio juris sive necessitates).375 This view seems to limit the creation of customary 

law to State practice, as opposed to other international subjects’ practice. However, in 

a broader vision, the ILA stated that ‘a rule of customary international law is one 

which is created and sustained by the constant and uniform practice of States and 

other subjects of international law in or impinging upon their international legal 

relations, in circumstances which give rise to a legitimate expectation of similar 

conduct in the future.’376 In line with the view of the ILA, it seems indeed acceptable 

that non-state actors, such as international organizations, may also create custom.377  

 

Yet, this statement encounters certain obstacles in the area of human rights. Indeed, it 

seems controversial to argue that international organizations are at the origin of most 
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customary human rights rules. They may play a role in the emergence of such rules, 

but the primary duty bearers in the field of human remain States, which inevitably 

generates larger practice emanating from States than from international organizations. 

Hence, the second question concerns the applicability of State generated custom to 

international organizations. As rightly summarized by Henricus Gerhard Schermers 

and Niels Blokker, ‘[i]n principle, international custom will apply as much to 

international organizations as it does to states. However, while this is generally 

recognized, much is also uncertain.’378 To circumvent this issue, certain authors, as 

Andrew Clapham, prefer to use the adjective ‘general’ rather than ‘customary’ 

international law when analyzing whether these rules are applicable to international 

organizations. In my view, this terminology may be confusing, since the concept of 

‘general international law’ encompasses rules of customary law but also other general 

principles of law and peremptory norms of international law or jus cogens. Since 

customary international law applies to all subjects of international law, these rules 

shall also be binding upon international organizations.379 More specifically, it does not 

seem unreasonable to conclude that non-state actors including international 

organizations have human rights obligations under the UDHR. 380  This position 

resonates with a decision rendered by the Trial Chamber of the International Criminal 

Tribunal for Rwanda in the Rwamakuba case, where it held that ‘the United Nations, 

as an international subject, is bound to respect rules of customary international law, 

including those rules which relate to the protection of fundamental human rights.’381 

 

Third, one has to examine whether, and to which extent, international human rights 

may be considered as part of international custom. In this area, a series of 

international instruments proclaim rules that are qualified as being universal. This is 

for example the case of the UDHR and of the two International Covenants. Yet, not 

necessarily all rights listed in these instruments have acquired a customary law status. 

It is indeed interesting to note that the legal literature is not of one mind on this 

question. Certain authors observe that these texts were elaborated by almost all States 

and deem to represent universal law in order to conclude that the totality of the rights 

contained in the UDHR and the two Covenants are general rules of international 
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law.382 Other authors are more cautious and consider that only a selection of human 

rights considered as the most fundamental ones may be considered as part of 

international custom.383  

 

It seems generally accepted that this is for instance the case of the norms prohibiting 

arbitrary killing, torture and slavery. However, as noted by Andrew Clapham, ‘[o]ther 

rights, including the right to self-determination, the right to basic sustenance, freedom 

of opinion, equality rights, and the right to a fair trial have entered the realm of 

customary international law, but the scope of the protection offered by the right and 

the permissible restrictions mean that a more detailed examination is required in order 

to determine the parameters of the customary obligations.’384  

 

The scope and status of the right to a fair trial and the right of access to justice will be 

examined infra, in part III. 

 

The nature of human rights obligations of international organizations has also been 

discussed in recent case-law. For instance, in a case brought against the Dutch 

Government for its failure to protect civilians during the Srebrenica genocide, the 

Court of Appeal in The Hague considered that the provisions of the ECHR and the 

ICCPR consecrating the right to life and the prohibition of inhuman treatment 

constituted rules of customary international law. Indeed, the Court tested the alleged 

conduct of the Dutchbat against provisions of national Bosnian law and against ‘the 

legal principles contained in articles 2 and 3 ECHR and articles 6 and 7 ICCPR (the 

right to life and the prohibition of inhuman treatment respectively), because these 

principles, which belong to the most fundamental legal principles of civilized nations, 

need to be considered as rules of customary international law that have universal 

validity and by which the State is bound.’ 385  In my opinion, these rules are 

consequently also applicable to international organizations, since international 

customary rules apply to all subjects of international law. 

 

The case of economic and social rights deserves some special attention, as these rights 

specifically concern international financial and economic organizations, such as the 

World Bank, the IMF and the WTO. Former IMF General Counsel François Gianviti 

argued that the ICESCR is a treaty among States without any status under 
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international general law.386 This reasoning is mainly based on an obiter dictum in the 

ICJ judgment in Barcelona Traction. 387  The ICJ drew a distinction between 

obligations owed by States to the community as a whole – erga omnes – and 

obligations owed by one State to another. The Court established a list of examples of 

general obligations owed to the international community without mentioning the 

ICESCR. However, one could counter-argue that this list was not a closed one.388 

Moreover, the above-mentioned judgment dates from 1970 and its relevance 

nowadays may be subject to discussion. As noted by Hurst Hannum, it seems indeed 

that certain economic, social and cultural rights in the UDHR ‘enjoy sufficiently 

widespread support as to be at least potential candidates for rights recognized under 

customary international law […].’389 

 

This section demonstrates that this area remains subject to intense debates among 

scholars, international officials and jurisdictions. Nevertheless, a growing consensus 

seems to emerge to consider that at least the most fundamental human rights are part 

of international custom and are consequently applicable to international organizations.  

 

II.3.2 Human rights as general principles of law 

 

General principles of law recognized by civilized nations qualify as sources of 

international law following the commonly accepted interpretation of Article 38(1)(c) 

of the Statute of the ICJ. It is generally accepted that international organizations are 

bound by these general principles of law.390 Hence, international organizations are 

bound by human rights obligations which result from common principles in national 

legal systems.391 Such general principles do not require State practice but rather result 

from ‘a variety of ways in
 
which moral and humanitarian considerations find a more 

direct
 
and spontaneous “expression in legal form”.’392 

 

As observed by Theodor Meron, one may be surprised by the lack of attention given 

to these general principles to enhance the legal recognition of the UDHR and other 

human rights instruments. ‘As human rights norms stated in international instruments 

come to be reflected in national laws, [...] Article 38(1)(c) will increasingly become 
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one of the principal methods for the maturation of such standards into the mainstream 

of international law.’393 The UDHR has indeed been implemented in numerous human 

rights legislations through the world.394 It seems consequently acceptable to argue that 

international organizations have to comply with human rights obligations as stated 

within the UDHR as general principles.395  

 

Within the EU regime, the CJEU developed a case-law as from the 1970s ensuring the 

observance of fundamental rights as an integral part of the general principles of law. 

The Court considered that it was ‘bound to draw inspiration from constitutional 

traditions common to the Member States’ and that international human rights treaties 

to which Member States have collaborated or which they have signed ‘can supply 

guidelines which should be followed within the framework of Community law.’396 

The CJEU consequently considered that it could protect individuals against 

fundamental rights abuses by institutions of the Communities through this reference 

to the general principles of law.397 Nowadays, with the entry into force of the Lisbon 

Treaty, the Charter of Fundamental Rights of the EU has become a legally binding 

text. Furthermore, Article 6, paragraph 3 TEU states that ‘[f]undamental rights, as 

guaranteed by the European Convention for the Protection of Human Rights and 

Fundamental Freedoms and as they result from the constitutional traditions common 

to the Member States, shall constitute general principles of the Union’s law.’398 

 

II.3.3 International organizations bound by human rights as jus 

cogens 

 

The concept of jus cogens or peremptory norm of general international law has been 

defined in Articles 53 of the Vienna Convention on the Law of Treaties (VCLT) of 

1968 and of the 1986 Vienna Convention on the Law of Treaties between States and 

International Organizations or between International Organizations as follows: ‘a 

norm accepted and recognized by the international community of States as a whole as 

a norm from which no derogation is permitted and which can be modified only by a 

subsequent norm of general international law having the same character.’  
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Given the requirement of universal recognition, one may submit that such a rule 

generally has a status of customary international law.399 It is widely admitted that jus 

cogens rules bind international organizations. Hence, if such rules have been violated 

by an international organization, the latter may not invoke any circumstance 

disqualifying its internationally wrongful act.400  

 

This clear premise is nevertheless tarnished by the inevitable question of the 

delimitation of the rules qualifying as jus cogens. In particular the question of whether 

human rights law may be considered as norms of jus cogens is a matter of intense 

debates.401 Several international bodies have attempted to shed light on the content of 

these peremptory norms. For instance, according to the commentaries to the ILC Draft 

Articles on the Responsibility of States, ‘peremptory norms that are clearly accepted 

and recognized include the prohibitions of aggression, genocide, slavery, racial 

discrimination, crimes against humanity and torture, and the right to self-

determination.’402 The UN Human Rights Committee (HRC) considered as violations 

of jus cogens norms taking hostages, imposing collective punishments, arbitrary 

depriving people of liberty, as well as deviating from fundamental principles of fair 

trial, which includes the presumption of innocence. 403  The International Criminal 

Tribunal for Yugoslavia held that the prohibition of torture constitutes jus cogens.404  

 

It goes beyond the scope of this PhD to extensively discuss which rules may be 

considered as belonging to the category of jus cogens. Given the complexity of this 

matter, one may welcome the integration of the topic of jus cogens in the ILC’s 

agenda and the fact that Mr. Dire Tladi was appointed as Special Rapporteur for this 

topic on 27 May 2015. The ILC will examine the nature of jus cogens and the 

requirements for the identification of a norm as jus cogens, it will establish an 
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illustrative list of norms having achieved this status and identify the consequences or 

effects of jus cogens.405 

 

Further references will be made to this particular type of rules in this PhD, especially 

with regard to the conflict between violations of jus cogens and the immunities of 

international organizations and the examination by international and national 

jurisdictions of the interrogation whether there is a hierarchy between these rules, at 

least from a procedural perspective. Moreover, the particular question of whether the 

right of access to justice may itself be considered as a norm of jus cogens will be 

assessed infra in section III.2.3.  

 

II.3.4 Human rights as universal standards 

 

Human rights may also develop into universal standards which are not necessarily 

legally binding as such but are commonly accepted at the international level. It goes 

without saying that such standards are likely to further evolve into customary law 

provided that they meet the previously described conditions. Yet, even if they do not 

acquire this status, they are recognized by the international community as generally 

accepted standards. This general acceptation confers a de facto binding power to these 

standards, which a subject of international level could hardly denounce. 406  For 

instance, it has been observed by Marc Cogen that ‘[t]he Universal Declaration and 

the International Covenants represent minimal standards of conduct of all people and 

all nations. Intergovernmental organisations are inter-state institutions and they too 

are bound by the generally accepted standards of the world community.’407 

 

II.3.5 Human rights obligations stemming from a human rights-

related mandate 

 

A number of international organizations have specifically been established to promote 

human rights among their primary or accessory goals, such as the UN, the AU, the 

CoE, the EU and the OAS.  

 

Among these organizations, the specific situation of the UN deserves further attention. 

The preamble of the UN Charter affirms the UN’s ‘faith in fundamental rights’ and 

Article 1 states that the UN aims to ‘achieve international co-operation in solving 

international problems of an economic, social, cultural or humanitarian character, and 
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in promoting and encouraging respect for human rights and for fundamental freedoms 

for all without distinction as to race, sex, language, or religion.’ Article 55 further 

declares that ‘the United Nations shall promote […] universal respect for, and 

observance of, human rights and fundamental freedoms for all without distinction as 

to race, sex, language, or religion.’ This has led to the establishment of a plurality of 

bodies, committees and offices, from the UN Human Rights Council to the treaty 

bodies that monitor the respect for the global human rights treaties and the Office of 

the High Commissioner for Human Rights (OHCHR).408  

 

Some scholars have deduced from this obligation to promote human rights that the 

UN was also bound to comply with its own purposes and consequently to act in 

conformity with human rights law itself.409 According to this reasoning, the obligation 

of an international organization to promote human rights entails its obligation to 

respect human rights. Yet, such interpretation of the UN Charter largely exceeds the 

literal significance of its provisions. Indeed, the latter refer to an obligation to 

promote human rights, but do not strictly commit the organization to respecting these 

rights in its own activities.410  

 

In a 2010 case, the United Nations Dispute Tribunal (UNDT) clarified that ‘Article 55 

of the Charter of the United Nations is rather a definition of the United Nations’ goals 

and competences in the area of promoting peaceful relations of states than a 

commitment of the United Nations Organization itself towards individuals.’411 On the 

other hand, it seems difficult to conceive that the UN has a responsibility to promote 

and encourage respect for human rights within its Member States but not to respect 

these rules itself.412 As stated by the Special Rapporteur on Violence Against Women, 

Radhika Coomaraswamy, the organization will lose ‘its moral force if it fails to 

respond when those within the United Nations system violate human rights.’413 Hence, 

it seems that this matter is more a question of credibility for the UN than a legal 

obligation derived from the obligation to promote human rights. A similar 

argumentation can be developed with regard to the other international organizations 

having a similar mandate among their primary or accessory goals. 
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II.4 Specific human rights obligations according to the categories 

of activities of international organizations 

 

In addition to these general rules applicable to international organizations as subjects 

of international law, specific human rights obligations may apply according to the 

field of activities in which the international organizations exercise their mandate. 

Moreover, in some cases, international organizations may explicitly accept human 

rights obligations and issue unilateral declarations in this sense.414 It is commonly 

accepted that such acts and decisions can create obligations for the organization 

itself.415  

 

As noted by Karel Wellens, while ‘there has been for years a reluctance by 

international organizations to acknowledge in explicit terms a legal obligation to 

comply with human rights, there is certainly a recent trend by these actors to 

incorporate, admittedly to varying degrees, protection of human rights into their 

operational guidelines and directives.’ 416  Some of these specific human rights 

obligations will be examined in this chapter, which does not pretend to be exhaustive 

but rather to provide a selection of relevant cases and areas involving human rights 

obligations of international organizations.417    

 

II.4.1 Peace and security operations 

 

The area of peace and security operations is subject to several sets of laws including 

international human rights law and IHL. The scope of application of these rules is 

briefly addressed in the first subsection. Subsequent subsections propose case studies 

illustrating human rights obligations of the main international organizations active in 

the field of peacekeeping and security operations, namely the UN and NATO, and to a 

smaller extent, the EU.418 
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A. International humanitarian law and international 
human rights law  

 

Discussions in the area of peace and security operations often concern the 

applicability of IHL rather than international human rights law. For instance, the 

International Committee of the Red Cross (ICRC) has repeatedly affirmed that both 

the UN and the troop-contributing States have obligations under IHL. 419  The UN 

Secretary-General issued a Bulletin on the observance by UN forces of IHL in 1999, 

stating that fundamental principles and rules of IHL listed in the Bulletin were 

applicable to UN forces ‘when in situations of armed conflict they are actively 

engaged therein as combatants, to the extent and for the duration of their 

engagement.’420 The same year, the IDI adopted a Resolution according to which ‘[a]ll 

parties to armed conflicts in which non-State entities are parties, irrespective of their 

legal status, as well as the United Nations, and competent regional and other 

international organizations have the obligation to respect international humanitarian 

law as well as fundamental human rights.’421  

 

While IHL is applicable in times of armed conflicts and occupation, human rights law 

applies both in times of peace and in times of armed conflicts. As a consequence, both 

sets of legal rules may apply in times of armed conflicts,422 which may complicate the 

identification of the applicable law.423 Generally, IHL is considered as a lex specialis 

and is thus applicable pursuant to the interpretation principle lex specialis derogat legi 

generali.424 Moreover, as stated by the ICJ, ‘the protection offered by human rights 

conventions does not cease in case of armed conflict, save though the effect of 

provisions for derogation of the kind to be found in Art. 4 [ICCPR]. As regards the 

relationship between international humanitarian law and human rights law, there are 

thus three possible situations: some rights may be exclusively matters of international 

humanitarian law; others may be exclusively matters of human rights law; yet others 

may be matters of both these branches of international law. In order to answer the 

question put to it, the Court will have to take into consideration both these branches of 

                                                 
419

 A. Ryniker, ‘Quelques commentaires à propos de la Circulaire du Secrétaire général des Nations 

Unies du 6 août 1999’, 836 Revue internationale de la Croix-Rouge (1999) pp. 795-805. 
420

 Bulletin on the Observance by United Nations forces of international humanitarian law, UN 

Secretary-General, UN Doc. ST/SGB/1999/13 (1999). The quote stems from section 1 of this Bulletin.  
421

 IDI, The Application of International Humanitarian Law and Fundamental Human Rights, in Armed 

Conflicts in which Non-State Entities are Parties, Resolution adopted at the Berlin Session, 68 

Annuaire de l’Institut de Droit International (1999) p. 395, Article II.  
422

 A. Clapham (n. 166) p. 111. 
423

 E. de Wet & J. Kleffner, eds., Convergence and Conflicts of Human Rights and International 

Humanitarian Law in Military Operations (Pretoria, Pretoria Law Press 2014); R. Arnold & N. 

Quénivet, eds., International Humanitarian Law and Human Rights Law: Towards a New Merger in 

International Law (Leiden, Martinus Nijhoff Publishers 2008).  
424

 This principle states that if two legal regimes govern a same situation, the law governing a specific 

matter overrides the general one.  



103 

 

international law, namely human rights law and, as lex specialis, international 

humanitarian law.’425  

 

Yet, other principles may be relevant to determine the applicable law, such as the 

most favorable protection principle 426  or the lex posterior derogat legi priori 

principle.427 As a consequence, a case-by-case analysis shall be conducted in order to 

determine the applicable body of law.428  

 

B. Sexual abuse as a case study of UN human rights policies 

adopted in relation to peace and security operations 

 

The UN has adopted human rights policies applicable to its peacekeeping operations. 

UN organs have on several occasions insisted on the necessity of all parties involved 

in armed conflicts to respect humanitarian law and human rights law. For instance, 

UN Security Council has explicitly ‘call[ed] upon all parties [operating in 

Afghanistan] to uphold international humanitarian and human rights law and to ensure 

the protection of civilian life’ in the course of ‘address[ing] the threat to the security 

and stability of Afghanistan posed by the Taliban, Al-Qaida, other extremist groups 

and criminal activities.’429  

 

A major problem for UN peace and security operations consists in cases of sexual 

exploitation and sexual abuse by UN personnel.430 As mentioned in section II.1.1, 

such allegations have been reported for numerous peacekeeping operations, including 

the recent operation conducted in Mali. However, one notices that the number of 

allegations is decreasing in recent years. While 154 allegations of sexual exploitation 

and abuse have been reported in 2009,431 this number was reduced to 60 cases in 

2012.432 
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As mentioned earlier in this PhD, the States are responsible for punishing the criminal 

conducts of their troops. Yet, the UN has an institutional responsibility in relation to 

the activities conducted within the mission context.433 In particular, one may consider 

that the UN bears responsibility to ensure that the troop-contributing States 

investigate and prosecute such cases.  

 

The extent of this responsibility remains uncertain, but one notes that the UN has 

undertaken a number of actions to respond to this problem. In 2003, the Secretary-

General issued a Bulletin defining the concept of sexual exploitation, and establishing 

a set of prohibitions binding UN staff against sexual exploitation and abuse. 434 

Moreover, he asked Prince Zeid Ra’ad Zeid Al-Hussein – Permanent Representative 

of the Hashemite Kingdom of Jordan to the UN – to suggest recommendations to 

effectively deal with this issue. Prince Zeid’s report was presented to the General 

Assembly on 24 March 2005 and contained recommendations in four areas: the 

creation of a common set of rules and standards of conduct, the improvement of the 

investigative process, the creation of rules ensuring organizational, managerial and 

command responsibility and the establishment of procedures guaranteeing 

individual’s disciplinary, financial and criminal accountability.435  

 

These recommendations were discussed by the Special Committee on Peacekeeping 

Operations, which notably recommended the General Assembly to adopt the rules 

contained in Secretary-General’s 2003 Bulletin in order to make these rules applicable 

not only to UN staff, but also to all categories of peacekeeping personnel, including 

consultants and individual contractors. 436  This has been approved by the General 

Assembly in June 2005.437 In February 2005, a Task Force on Protection from Sexual 

Exploitation and Abuse was established jointly by the Executive Committee on 

Humanitarian Affairs and the Executive Committee on Peace and Security. Its aim 

was to prevent such acts and improve responses to such situations, including victim 

assistance. It notably produced a guide on the implementation of the victim assistance 

strategy, which was adopted by the General Assembly in Resolution 62/214438 and 
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created a model complaints and investigation procedure, which explains the steps to 

be taken for victims of sexual exploitation and abuse, and potentially other forms of 

abuse.439 In August 2005, the Secretary-General declared that improved and localized 

complaint mechanisms had been established in all missions, including telephone 

hotlines and focal points for receiving complaints in person.440  

 

In a similar vein, a human rights due diligence policy on UN support to non-UN 

security forces was endorsed by the Secretary-General in 2011. This policy 

enumerates measures that UN entities must take to ensure that their support to non-

UN forces is consistent with the UN Charter and its responsibility to respect, promote 

and encourage respect for international humanitarian, human rights and refugee law.441  

 

As clarified by a United Nations Political Office for Somalia (UNPOS) Human Rights 

Officer, ‘[t]he policy is not intended to be punitive. It requires the UN to advise the 

appropriate national and regional authorities when there are grounds to believe that 

security forces may be committing grave violations and it is only if the situation 

persists despite our intercession that we would be obliged to suspend or withdraw 

support as a last resort.’ 442  Indeed, as mentioned in paragraph 28, suspension or 

withdrawal may become necessary if continued support would implicate the UN in 

grave violations of international humanitarian, human rights or refugee law.443  

 

C. Policy on Human Trafficking as a case study of NATO’s 

human rights policies adopted in relation to 

peacekeeping operations 

 

In 2004, NATO adopted a Policy on Human Trafficking in which it acknowledged 

that trafficking in human beings constitutes a serious abuse of human rights and 

requires a ‘zero-tolerance policy regarding trafficking in human beings by NATO 
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forces and staff, combined with education and training.’ 444  This policy iterated 

NATO’s obligation to prevent and combat human trafficking.445  

 

According to this zero-tolerance policy, military and civilian personnel and 

contractors involved in NATO-led operations receive training on standards of 

behavior. Troop-contributing Member States have to ensure that both their military 

and civilian members who would engage in human trafficking or facilitate it will be 

subject to prosecution and punishment under national rules.446 

 

D. EU’s Common Security and Defence Policy  

 

As mentioned in Article 42(1) TEU, the CSDP shall provide the EU with operational 

capacity based on civil and military assets that the EU may use in peacekeeping, 

conflict prevention and strengthening international security missions outside the EU. 

The EU has developed the CSDP, which has been implemented into some 30 civilian 

missions and military operations led by the EU. 447  The European Security and 

Defence Policy (ESDP) has been replaced by the CSDP in the Treaty of Lisbon.  

 

As to the protection of human rights, the specific place of human rights in EU law 

mentioned supra448 remains obviously applicable in this area as well. In addition, a 

number of specific provisions deal with human rights in external relations, such as 

Articles 3(5) and 21 TEU. The latter provision notably states that the EU’s action on 

the international scene shall be guided by principles such as democracy, the rule of 

law, the universality and indivisibility of human rights and fundamental freedoms and 

respect for the UN Charter and international law. The Union shall respect the 

principles and pursue these objectives in the development and implementation of the 

Union’s external action including the Common Foreign and Security Policy.  

 

Read together with the Charter of Fundamental Rights of the EU and the case-law of 

the CJEU, one may conclude that human rights are at the heart of EU law. As 
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observed by Frederik Naert, ‘there is a solid basis in the TEU for both respect for and 

promotion of human rights in CSDP missions.’449 

 

The EU Council may decide to launch EU military operations. In the mandate 

attributed to the operation, the Council usually refers to human rights aspects.450 In 

addition, a number of policies and guidelines on mainstreaming human rights in 

missions have been adopted, such as the Generic Standards of Behavior for ESDP 

Operations adopted in 2005.451  

 

For instance, in relation to the EU Rule of Law Mission in Kosovo (EULEX), the 

Council Joint Action 2008/124/CFSP of 4 February 2008 laid down the mandate of 

EULEX and clearly indicated in Article 3(i) that EULEX shall ‘ensure that all its 

activities respect international standards concerning human rights and gender 

mainstreaming.’452  

 

II.4.2 International territorial administration 

 

The obligation to respect human rights seems all the more crucial when the UN 

performs governmental tasks in cases of international territorial administration. 

Indeed, the aim of UN’s intervention is to foster the rule of law and establish peace 

and order in the administered territory. Consequently, the organization itself has to act 

in accordance with international human rights in its administration. 453  The ILA 

advised in its final report that international organizations ‘should incorporate basic 

human rights obligations into their operational guidelines, policies and procedures, 

particularly when exercising governmental authority in the conduct of temporary 

administration over a particular territory.’454  
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Yet, no resolution establishing an international territorial administration clearly 

indicated that the administering authority was bound by international human rights.455 

As a consequence, scholars have examined diverse means through which these 

administrations could be bound by human rights.456  

 

I have selected two case studies to explore this question: UNMIK and UNTAET. In 

connection to the former, the case of KFOR will also be briefly discussed in this 

section.   

 

As far as the UNMIK is concerned, the SRSG457 promulgated Regulation 1999/1, 

according to which ‘[i]n exercising their functions, all persons undertaking public 

duties or holding public office in Kosovo will be required to observe internationally 

recognized human rights standards, and shall not discriminate against any person on 

any grounds, such as sex, race, colour, language, religion, political or other opinion 

national, ethnic or social origin, association with a national community, property, 

birth or other status.’458 This Regulation also states that domestic legislation shall 

remain applicable only in so far as it was compatible with human rights standards. A 

subsequent Regulation 1999/24 clarifies the law applicable in Kosovo and lists the 

internationally recognized human rights standards applicable to public officials acting 

in their official capacities.459  

 

Despite these provisions, the question of the applicability of international human 

rights standards both to Kosovo and to UNMIK has remained debated.460 The OSCE 

observed in 2000 that ‘[a]lthough international human rights standards form a part of 

the applicable law, there is still confusion as to its application by the Kosovo legal 

community.’461 It recommended that the Special Representative of Secretary-General 

should issue an Administrative Directive confirming the supremacy of international 

human rights law over all laws and its direct applicability in Kosovo, 462  but this 

recommendation remained unanswered.  
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Yet, it seems admissible to consider that international human rights are directly 

applicable in Kosovo. This position finds some support in a 2006 report submitted by 

UNMIK to the HRC on the human rights situation in Kosovo. In this report, UNMIK 

acknowledged that international human rights treaties were part of the applicable law 

in Kosovo. Nevertheless, it added a caveat stating that ‘[i]t should be stressed here 

that such provisions are a part of the applicable law of Kosovo as a consequence of 

UNMIK Regulation No. 1999/24, as amended, rather than because the former 

[Socialist Federal Republic of Yugoslavia] was at the time a party to the treaties and 

conventions concerned. Moreover, this does not imply that these treaties and 

conventions are in any way binding on UNMIK.’463  

 

It may be noted that while this statement clearly rejects any applicability of human 

rights treaties to UNMIK following the rules on succession of States, it does not deny 

any human rights obligations incumbent upon UNMIK based on other sources, such 

as customary rules or the international administration’s own regulations.464    

 

Next to UNMIK, the KFOR has been deployed as an ‘international security presence’ 

by ‘the Member States and relevant international organizations’ – in this case, NATO 

– under Security Council Resolution 1244 to secure the territory of Kosovo. While 

UNMIK has the responsibility to protect and promote human rights, nothing 

comparable has been provided for the KFOR. Yet, Resolution 1244 states that ‘both 

presences operate towards the same goals and in a mutually supportive manner.’465 As 

a consequence, one may deduce that the KFOR bears similar human rights obligations 

to those of UNMIK.466 
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Similar references to international human rights standards may be found in UNTAET 

Regulation 1999/1 on the authority of the transitional administration in East Timor. 

Indeed, in the first Regulation adopted by the SRSG, he declared that both legislative 

and executive powers were vested in UNTAET and that ‘in exercising their functions, 

all persons undertaking public duties or holding public office in East Timor shall 

observe internationally recognized human rights standards [….].’ 467  Moreover, he 

directly enumerated these applicable international human rights standards in the same 

Regulation.468  

 

These clear references to human rights obligations in the first Regulation setting the 

framework of UNTAET’s authority and in UNMIK Regulation 1999/24, added to the 

general law sources of human rights analyzed in the previous chapter, lead to the 

conclusion that these international administrations are bound by human rights.469  

 

II.4.3 Economic governance 

 

International organizations active in the field of economic governance operate mainly 

through policies in the areas of their specific mission, from development financing to 

the promotion of culture, health, justice, labor standards, monetary stability or trade. 

In doing so, they may inadvertently or consciously neglect or prejudice human rights 

protection in specific areas. Especially in the realms of international economic 

governance, such policies have attracted increasing attention in terms of human rights 

implications.  

 

The question of human rights obligations in relation to international organizations 

active in economic governance, such as the IFIs – mainly the IMF and the World 

Bank Group composed by the IBRD, the IDA, the IFC, the MIGA and the ICSID – 

has been subject to intense debates.470 Moreover, another pillar of the international 

economic order – the WTO – offers an intriguing example of the complexities of the 

relationship between an international organization and its Members, as far as the 

responsibility for respecting human rights is concerned.471 
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A. International Financial Institutions472 

 

The relationship between IFIs and human rights has been discussed at length by 

scholars. 473  Some authors suggest that IFIs should generally have with respect to 

human rights a ‘duty of vigilance’ to ensure that their actions do not have negative 

effects on the human rights situation in their borrowing members.474 Others go further 

and consider that the IFIs’ substantial influence over borrowing countries make it 

‘increasingly untenable that the IFIs should function without human rights 

responsibilities within their spheres of influence, and without accountability for the 

impact of their economic decisions on the exercise of human rights.’475  

 

In order to clarify the relationship, a clear distinction has to be drawn between the 

obligation to respect human rights and the obligation to promote them.  

 

Human Rights are not mentioned in the Articles of Agreement of the IMF, the IBRD 

or the IDA. Moreover, these international organizations are not parties to any human 

rights treaty.476 At the World Bank, a set of operational standards and policy directives 

govern the activities of the institution. 477  Yet, there is no such rule specifically 

regulating the human rights obligations of the World Bank.  

 

A number of arguments nevertheless support the view that IFIs bear an obligation to 

respect human rights. First, as subjects of international law, the IFIs are bound by 

rules of general international law including those human rights that have become part 

of customary law or general rules of international law.478 Second, both the World 

Bank and the IMF are specialized agencies having entered into a relationship 

agreement with the UN in accordance with the UN Charter Articles 57 and 63.479 This 

implies that the IFIs are to act in accordance with the UN Charter.480 The implications 
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of the specific relation of IFIs with the UN have been subject to debates. For P. Alston, 

‘the IMF is a United Nations body and must therefore be bound by the principles 

stated in the UN Charter. Among these principles and purposes of the organisation is 

the promotion of respect for human rights. It is not therefore a political objective, but 

a legally mandated one.’ 481  Former IMF General Counsel Gianviti rejected this 

argument since the IMF is not exactly a UN body but an intergovernmental agency. 

Besides, he argued that the Fund’s agreement with the UN mentions in its Article 1(2) 

that ‘by reason of the nature of its international responsibilities and the terms of its 

Articles of Agreement, the Fund is, and is required to function as, an independent 

international organisation.’482 In my view, both IFIs remain specialized agencies of the 

UN and it seems hardly conceivable that an organization linked to the UN may 

undertake activities undermining one of the most important missions of the UN, 

namely the protection of human rights.483  

 

There is a growing consensus that the IFIs are under some obligation to abide by 

fundamental principles of human rights.484 A group of experts met in October 2001 

and April 2002 at Tilburg University in the Netherlands to study the relations between 

IFIs and human rights. They particularly discussed the possible redress of adverse 

human rights implications of the activities of the IFIs and summarized their 

conclusions in ‘the Tilburg Guiding Principles on World Bank, IMF and human 

rights’. They notably concluded that ‘[a]s international legal persons, the World Bank 

and the IMF have international legal obligations to take full responsibility for human 

rights respect in situations where the institutions’ own projects, policies or programs 

negatively impact or undermine the enjoyment of human rights.’485 

 

While it seems consequently reasonable to conclude that the IFIs have to respect 

international human rights in their activities, the question of whether they are bound 

by an obligation to promote these human rights remains highly controversial.  

 

As a starting point for the discussion, it should be noted that the Articles of 

Agreement of the IMF require the Fund to ‘respect the political and social policies’ of 

its Member States.486 At the World Bank, Article IV, Section 10 of the IBRD Articles 

and its IDA equivalent state that ‘the Bank and its officers shall not interfere in the 
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political affairs of any member; nor shall they be influenced in their decisions by the 

political character of the member or members concerned. Only economic 

considerations shall be weighed impartially in order to achieve the purposes stated in 

Article I.’487  

 

Both IFIs have argued that these provisions precluded them from applying any 

political criteria including those relevant to civil and political rights to any lending or 

surveillance decisions. Moreover, it has been noted that IFIs do not have the expertise 

to make judgments in the area of human rights.488 Hence, both denied any obligation 

to promote human rights.489   

 

Academics are not of one mind in this regard. Certain authors adhere to this view, 

considering that such an extension of IFIs’ human rights obligations is not feasible 

and that these organizations have not been established to handle such an ‘active 

human rights policy operation.’490 Other authors, on the contrary, suggest that one 

should not ‘erect a barrier between the obligation to respect and the obligation to 

protect’ and that ‘all international financial institutions are bound as a matter of 

general international law to respect, protect, and fulfil human rights principles under 

general international law.’491  

 

In practice, one may note that IFIs have increasingly integrated political 

considerations in their negotiations – particularly on good governance and 

transparency492 – notably via the poverty reduction strategy paper framework for the 

IMF.493  

 

Moreover, as the World Bank, former General Counsel R. Dañino admitted, ‘human 

rights and international human rights law have become increasingly relevant to 
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helping the Bank achieve its mission and fulfil its purposes’ and that ‘it is now 

evident that human rights are an intrinsic part of the Bank’s mission.’494 One may 

agree with this statement. It seems indeed acceptable to argue that the role of the Bank 

is not that of an enforcer of human rights obligations per se. Yet, the integration of 

human rights in the general conduct of its missions may be beneficial for the 

achievement of its goals.  

 

This is not only true for the World Bank, but also for the IMF, which ‘has slowly 

mutated from a monetary organisation into a macro-economically oriented 

development financing institution.’495 Although it is continuously denying its role of 

development institution,496 this evolution of the IMF mandate has been accompanied 

by an increasing awareness of the importance of human rights and their relevance to 

help the IMF achieve its goals.  

 

Generally, the interdependency of economic development and human rights has been 

noted by numerous authors in recent years. Economic development is increasingly 

considered as a means to promote human rights.497 Indeed, ‘a decent standard of living, 

adequate nutrition, health care, education and decent work and protection against 

calamities are not just development goals – they are also human rights.’ 498 

Reciprocally, research has shown that respect for human rights facilitates economic 

development.499 Development is not only measured in economic terms500 and is to be 

understood as ‘a comprehensive economic, social, cultural and political process, 

which aims at the constant improvement of the well-being of the entire population and 

of all individuals.’501  
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As a consequence, increasing the protection of human rights serves to promote 

economic growth. M. Robinson, former UN High Commissioner for Human Rights, 

declared that while eradicating poverty must be our first goal in this new millennium, 

poverty cannot be eradicated without the realization of human rights.502 

 

These arguments seem to plead for an integration of human rights within IFIs’ 

policies. These organizations should develop more active participation in the 

promotion of human rights and follow a human rights-based development strategy.503 

As argued by Rodwan Abouharb and David Cingranelli, the goals of the World Bank 

and the IMF should be the ‘equitable economic development, defined as the 

simultaneous achievement of economic growth and advancement in protection of 

economic and social rights of citizens.’504 IFIs should establish a minimal level of 

respect for human rights as a necessary condition to enter into negotiations, analyze 

the human rights impact assessment of their activities and support national authorities 

to make progress in the protection of human rights. 

 

B. WTO 

 

Another fundamental international organization involved in economic governance is 

the WTO. As previously mentioned, the WTO may not take decisions or develop 

policies susceptible of leading to human rights violations, since it constitutes an 

international forum though which Member States negotiate international trade rules.505 

However, these Member States are obliged to implement WTO rules and disciplines 

in their national legal systems. Hence, they may be compelled to prioritize trade over 

other values, such as human rights. As a consequence, the WTO may be perceived as 

an obstacle to enforcing human rights rather than an actor capable of violating human 

rights itself.506  

 

Despite the specific nature of the WTO, it constitutes an international organization 

having international legal personality. It seems therefore not absurd to examine 

whether the WTO may be bound by human rights obligations. 507  Interestingly, a 

member of the Legal Affairs Division of the WTO, Ms. Marceau, declared in 2001 
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that ‘[t]he WTO secretariat, as a distinct legal personality, and the WTO member 

States, were bound by international law, and were consequently under an obligation to 

respect human rights instruments. Furthermore, the WTO Agreements specifically 

mentioned that members should interpret all the provisions of those Agreements in the 

light of any relevant rules of international law. The mandate of WTO dispute 

settlement panels was limited to deciding whether or not a violation of the WTO 

Agreements had occurred. They were unable to change the rules agreed upon by the 

member States.’ 508  Hence, while she admitted that the WTO had to comply with 

human rights in its activities, she clarified that it had no mandate to enforce or 

promote such human rights. WTO provisions nevertheless had to be interpreted 

according to international rules, including human rights law.509  

 

This view helps to conciliate the original mandate of the WTO – which is not a human 

rights enforcer – with the idea that, as an actor having international legal personality, 

the WTO has to respect human rights and integrate human rights considerations in its 

activities.510   

 

II.4.4 Staff relations 

 

Statutes of ITAs generally delimitate the applicable law to staff relations to the terms 

of appointment and staff regulations.511 Other sources, as fundamental rights, are in 

general excluded. Yet, there are exceptions to this situation. For instance, in a 

declaratory statement adopted by the Administrative Council of the EPOrg in 1994, it 

was noted that ‘[t]he Administrative Council and the President of the Office note that 

when reviewing the law applied to [EPOrg] staff the [ILOAT] considers not only the 

legal provisions in force at the European Patent Organization but also general legal 

principles, including human rights. The Administrative Council also noted with 

approval the President’s declaration that the Office adheres to the said legal 

provisions and principles.’512  
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In addition, as already mentioned, ITAs have at several occasions referred to human 

rights as part of general principles of international law.513 The ILOAT, for instance, 

acknowledged in Franks and Vollering v. EPOrg, that ‘[t]he law that the Tribunal 

applies in entertaining claims that are put to it includes not just the written rules of the 

defendant organization, but general principles of law and basic human rights.’ 514 In 

J.M.W. v. EPOrg, the same ILOAT held that ‘the [EPOrg] as such is not a member of 

the Council of Europe and is not bound by the [ECHR] the same way as signatory 

states’ but nevertheless noted that ‘the general principles enshrined in the [ECHR], 

particularly the principles of non-discrimination and the protection of property rights, 

are part of human rights, which, as declared by both the President of the Office and its 

Administrative Council in 1994, in compliance with the Tribunal's case law, apply to 

relations with staff.’515  

 

The most fundamental issue with regard to human rights and staff relations concerns 

the question of whether an international organization has established an adequate 

dispute settlement mechanism where staff members can exercise their right to a fair 

trial and obtain a remedy in case of a violation of their rights. This obligation to 

provide access to dispute settlement has led to the creation of numerous 

administrative tribunals by international organizations, notably the WBAT in 1980.516  

 

The President of the World Bank justified the establishment of the WBAT by 

referring to the principle accepted in many national legislations and reaffirmed in the 

UDHR according to which once administrative power was exercised, a machinery had 

to be available to permit a fair hearing and accord due process to an aggrieved party in 

a dispute.517  

 

This statement introduces one of the central concepts to be analyzed in this PhD, 

namely the right of access to justice, which is the subject of the next part.  

 

II.5 Conclusions to part II 

 

This examination of the human rights obligations of international organizations has 

revealed numerous explicit references to human rights by international organizations 

themselves, sometimes unilaterally binding these organizations and sometimes 

leaving the question unanswered as to whether these considerations have a legal 

character. In addition, there are a number of human rights that may be considered as 

general rules of international law. Hence, international organizations having 
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international legal personality have to abide by these rules as subjects of international 

law. 

 

Certain human rights have even attained the status of jus cogens and may 

consequently not suffer any derogation whatsoever.  

 

For the sake of transparency and predictability, one may however deplore that, except 

for one very specific case, international organizations are not yet parties to any human 

rights treaty. The recent Opinion issued by the CJEU as to the incompatibility of the 

draft agreement on the accession of the EU to the ECHR sounds particularly 

regrettable in this view, even if it does not as such terminate the accession process. 

The accession to the ECHR and the possibility for individuals to bring claims against 

the EU before the ECtHR especially in the field of CSDP would have been 

particularly welcome.   

 

Despite this observation, one cannot reasonably argue anymore that international 

organizations have no human rights obligations whatsoever. This inevitably 

introduces the question of the accountability of international organizations for 

eventual human rights violations and the mechanisms through which the 

accountability can be tackled by victims of such human rights violations.  

 

Yet, prior to analyzing these mechanisms, another essential concept needs to be 

examined: the right of access to justice.    
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III Right of access to justice 
 

The third part of this PhD examines the right of access to justice. Prior to presenting 

the outline of this part, two preliminary observations have to be expressed in order to 

define the perspective of this study. 

 

First, I frequently refer in this part to the European and the Inter-American human 

rights conventions together with the case-law of the ECtHR, the IAComHR and the 

IACtHR because both systems have developed an elaborate understanding of the 

concept of right of access to justice. They have adopted different perspectives to 

approach the concept of the right of access to justice, which is particularly interesting. 

Moreover, these are the two human rights systems in which most decisions have been 

rendered both by the regional human rights jurisdictions and by the national 

jurisdictions of their Member States in the field of the immunity of international 

organizations, their responsibility and the right of access to justice. Nevertheless, this 

part also provides for references to other systems and jurisdictions in order to offer 

different perspectives and to define the most comprehensive view of the right of 

access to justice. 

 

Second, this part addresses the right of access to justice mainly from an international 

perspective. The interpretation of this right by national jurisdictions will be analyzed 

in part V, which inter alia scrutinizes the national case-law on the conflict between 

immunities of international organizations and the right of access to justice.  

 

The first chapter adopts a general approach to define the concept and compare it to 

parent rights, namely the right to an effective remedy and the right to a fair trial. The 

second chapter analyzes its sources and notably assesses whether it may be considered 

as a rule of customary law or a general principle of international law. This is a crucial 

issue, since it will determine whether international organizations are under some 

obligation to grant a right of access to justice to individuals, despite the fact that they 

are generally not parties to any human rights treaties. The institutional and procedural 

requirements of the right of access to justice are dissected in the third chapter. The 

subsequent chapter focuses on the question of whether international organizations 

have a legal duty to create dispute settlement mechanisms and examines the specific 

legal relations between individuals, States and international organizations in relation 

to the right of access to justice. The last chapter briefly presents exceptions to the 

right of access to justice, which introduces one of the core issues examined in this 

PhD, namely the conflict between the right of access to justice of individuals and the 

immunity of international organizations before domestic courts. This chapter 

announces the general trends in the ECtHR case-law and introduces the concepts 

examined in the following parts of this PhD, namely the international dispute 
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settlement mechanisms (part IV) and the immunity of international organizations 

before national jurisdictions (part V).  

 

III.1 Concept of right of access to justice 

III.1.1 Various significations of the right of access to justice: 

preliminary observations 

 

The right of ‘access to justice’ is a fundamental right with a central place in the 

‘administration of justice’. However, there is no standardized concept of the access to 

justice518 and the concept of ‘access to justice’ tolerates a broad range of definitions. 

In a 2011 study on Access to Justice in Europe: an Overview of Challenges and 

Opportunities, the FRA noted that ‘access to justice is a concept with many nuances 

which includes, first and foremost, effective access to an independent dispute 

resolution mechanism coupled with other related issues, such as the availability of 

legal aid and adequate redress.’519  

 

As such, it reveals certain similarities with other related human rights, such as the 

right to an effective remedy and the right to a fair trial. This is all the more true since 

the right of access to justice has not received any express and specific legal basis in 

human rights instruments, but has rather been associated with other fundamental 

rights. For instance, in the American Convention on Human Rights (ACHR),520 the 

right of access to justice is based on the right to judicial guarantees and the right to 

judicial protection, respectively consecrated by Articles 8 and 25 of the ACHR.521 The 

latter provision also consecrates the right to remedy in the Inter-American human 

rights system. In the European human rights system, the right of access to justice has 

been identified by the ECtHR as being an inherent part of the right to a fair trial522 

governed by Article 6 of the ECHR. These interrelations with other human rights will 

be further developed in the next section. 

 

Moreover, the concept of access to justice is frequently associated with the legal aid 

for the needy, including measures as free legal advice, limits on legal fees, waivers of 

court fees and legal insurance for individuals facing financial difficulties.  

 

An attempt to encompass these different aspects of the ‘access to justice’ was made 

by Francesco Francioni, who noted that ‘[i]n a general manner it is employed to 

signify the possibility for the individual to bring a claim before a court and have a 

court adjudicate it. In a more qualified meaning access to justice is used to signify the 
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right of an individual not only to enter a court of law, but to have his or her case heard 

and adjudicated in accordance with substantive standards of fairness and justice. […] 

Finally, in a narrower sense, access to justice can be used to describe the legal aid for 

the needy, in the absence of which judicial remedies would be available only to those 

who dispose of the financial resources necessary to meet the, often prohibitive, cost of 

lawyers and the administration of justice.’523  

 

Francesco Francioni seems to consider that the concept of access to justice 

automatically implies the intervention of a court or a tribunal of law. Yet, there are 

other types of dispute settlement mechanisms one needs to take into consideration, 

such as arbitral tribunals, national human rights institutions, equality bodies or 

ombudsman institutions.524 This is all the more true when one leaves the area of pure 

national systems and enters into the sphere of international organizations. 

Consequently, a fourth category shall be added to the different meanings identified by 

Francesco Francioni, namely the institutions and procedures through which victims 

may bring their claims.  

 

Nevertheless, not every such institution or procedure does effectively guarantee the 

right of access to justice of individuals. Therefore, the exact scope of this fourth 

category needs to be delimitated through the identification of the institutional and 

procedural requirements of the concept of access to justice in order to guarantee the 

effectivity of the right.525 Depending on the outcome of this analysis, the concept of 

access to justice may receive a broader meaning within this PhD than the access to 

courts since it may also include other means through which justice can be rendered.  

 

III.1.2  Right of access to justice and the right to an effective remedy as 

interrelated but distinct rights 

 

Both the right of access to justice and the right to an effective remedy are closely 

related. The articulation of these rights respectively in the ACHR and in the ECHR 

serves as an illustration not only of their interrelatedness, but also of their differences.  

  

In the ACHR, the right of access to justice has its treaty-based foundation in both 

Articles 8 (right to a fair trial) and 25 (right to judicial protection).526 Article 8 is 

entitled ‘the right to a fair trial’ and enumerates the procedural requisites as judicial 
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guarantees of the fair trial. 527  Article 25 ACHR – entitled ‘the right to judicial 

protection’528 – expresses the right to a remedy.529  

 

The combination of both provisions as foundations of the access to justice results in a 

lato sensu conception of this right in the ACHR.530 In its case-law, the IACtHR has 

consistently related judicial protection to judicial guarantees.531 For instance, in the 

Massacre of Mapiripán case, it stated that ‘States Parties are bound to provide 

effective judicial remedies to the victims of human rights violations (Article 25), 

remedies which ought to be substantiated in conformity with the rules of the due 

process of law (Article 8(1)).’532 More generally, the IACtHR noted that the guarantee 

of an effective judicial remedy ‘constitutes one of the basic pillars, not only of the 

American Convention, but also of the rule of law itself in a democratic society.’533  

 

The close interrelation between these rights may entail a certain amount of confusion 

in their respective understanding – at least from the perspective of a European lawyer. 

For instance, in her book on remedies in international human rights law, Dinah 

Shelton has defined the access to justice as one of the two facets of the concept of 

‘remedies’. She considers that ‘[i]n the first sense, remedies are the processes by 

which arguable claims of human rights violations are heard and decided, whether by 

courts, administrative agencies, or other competent bodies. The second notion of 

remedies refers to the outcome of the proceedings, the relief afforded the successful 

claimant.’ 534  This definition meets the perception following which the right to 

remedies inevitably rests on the prerequisite availability of processes to obtain such 

remedies.  
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It is remarkable that once the IACtHR finds a violation of these provisions, it often, 

‘not to say systematically’, 535  simultaneously observes a violation of Article 1 

paragraph 1 of the ACHR (the obligation to respect rights). The close interrelation 

between these provisions cannot be denied, but it raises a number of questions in 

relation to the autonomy of the rights protected by Articles 8 and 25: first, in relation 

to Article 1(1); and second, among themselves.  

 

Judges of the IACtHR are not of one mind on these questions. Antonio Augusto 

Cançado Trindade, former President of the IACtHR, advocates a systematic 

combination of the three provisions. He considers that ‘by acknowledging the right to 

an effective remedy before competent national tribunals, the guarantees of due 

process, and general obligations to guarantee the protected rights, the ACHR (Articles 

25, 8 and 1(1)), and other human rights treaties, confer the function of protection to 

the domestic law of the States Parties. It is axiomatic that the rights protected under 

human rights treaties each have a material content of their own, from which its 

distinct formulations emanate – as is the case of Articles 25 and 8 of the ACHR. We 

are here at an essentially ontological level. Although they are endowed with a 

material content of their own, some rights have had a long jurisprudential evolution to 

reach autonomy, for example, the right to an effective remedy, under Article 25 of the 

ACHR and Article 13 of the ECHR. It is likewise the case for Article 8 of the ACHR 

and Article 6 of the ECHR. […] The fact that the protected rights are endowed with a 

material content of their own does not mean that they cannot, or should not, be related 

to each other, by virtue of the circumstances of the specific case. On the contrary, 

such interrelatedness is, in my understanding, the one which propitiates a more 

effective protection, given the indivisibility of all human rights. We move here from 

the ontological to the hermeneutic level.’536    

 

This integrating view of Articles 8 and 25 in combination with Article 1(1) resulting 

in their systematic combination has been rejected by other Judges of the IACtHR. In a 

Separate Opinion to a 2007 decision, Judge Ventura Robles noted that Article 1 is a 

general rule that permeates all the rights covered in Chapter II of the ACHR, while 

Articles 8 and 25 have a ‘separate ontological content’.537 Moreover, he referred to 

examples in the case-law of the IACtHR having found violations of Articles 8 and 25 

without any violation of Article 1(1) 538  to conclude in favor of the autonomous 

character of Articles 8 and 25 vis-à-vis Article 1(1).  
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As to the distinction between Articles 8 and 25, former President Judge Sergio García 

Ramírez supported ‘the possibility of conceptual delimitation between the broad 

guarantee of access to justice provided for by Article 8(1) and the specific guarantee 

that Article 25 offers.’539 This position was shared by Judge Cecilia Medina Quiroga, 

who considered this distinction as of extreme importance: ‘[t]o not distinguish 

between these two stipulations distorts the original objective of Article 25, in 

detriment of the victims.’540  

 

In my opinion, a middle-way approach may be suggested on the basis of the following 

reasoning: the right of access to justice is founded on two provisions of the ACHR, 

namely Articles 8 and 25. The latter provides for the right to judicial protection and 

the right to remedy, while the former organizes the conditions for the fair trial. These 

rights have a respective and autonomous material content. However, they are so 

closely related in the construction of the ACHR and in the case-law of the IACtHR 

that it is a logical consequence that they are generally raised together by plaintiffs 

before the IACtHR. This does not entail that they should be equated. This reasoning 

conforms to the case-law of the IACtHR, which has recalled in 2009 that Article 25 

establishes the broad right to an effective legal recourse against legal acts violating 

fundamental rights. 541  Article 8 receives a more technical interpretation since it 

embodies the conditions of the right to a fair trial.542  

 

This brief overview of both the Inter-American system and the debates among 

IACtHR Judges demonstrates the close interrelation between the right of access to 

justice, the right to a remedy and the right to a fair trial. It also permits to understand 

the lato sensu conception of the right of access to justice in the ACHR as a direct 

consequence of the fact that this right is based on two treaty provisions, which have 

each developed an autonomous content.  

 

In other human rights systems such as the European one, distinct legal provisions 

govern both the right of access to justice and the right to a remedy. Article 6 ECHR 

consecrates the right of access to justice and the right to a fair trial543 while Article 13 

expresses the right to an effective remedy.544  

 

Despite this embodiment in two different provisions, the close interrelation between 

the right of access to justice and the right to a remedy has also threatened the 
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autonomy of these rights in the ECtHR case-law. This is particularly true for the right 

to a remedy, which has initially not received much attention by the ECtHR. As noted 

by Pierre Mertens, the ‘effectiveness’ of this right was measured through the criteria 

of the guarantees of the due process of law as governed by Article 6 of the ECHR.545 

This was mainly because Article 6, paragraph 1 contained stricter safeguards of 

judicial protection and consequently absorbed Article 13. This view was 

acknowledged by the ECtHR in 2000 in the Kudla v. Poland case, where it held that 

‘[i]n many previous cases in which the Court has found a violation of Article 6 § 1 it 

did not consider it necessary also to rule on an accompanying complaint made under 

Article 13. More often than not this was because in the circumstances Article 6 § 1 

was deemed to constitute a lex specialis in relation to Article 13.’546  

 

Yet, the ECtHR has progressively developed an autonomous approach of the right to 

an effective remedy. 547  In several judgments, the ECtHR held that Article 13 

guarantees ‘the availability at the national level of a remedy to enforce the substance 

of the convention rights and freedoms in whatever form they might happen to be 

secured in the domestic legal order.’548  

 

To conclude, I submit that the right of access to justice has to be differentiated from 

the right to a remedy since the former concentrates on the procedural aspect while the 

latter focuses on the substantive result of the proceedings, namely the reparation 

granted to the successful plaintiff in relation to the suffered injury. The right to an 

effective remedy intervenes at a posterior stage compared to the right of access to 

justice seen as the right to bring the claim before a dispute settlement mechanism.549 

Nevertheless, this autonomous content does not run counter to the close interrelation 

between these rights. 

 

III.1.3  Right of access to justice and the right to a fair trial: a 

converging case-law 

 

In most human rights instruments, the right of access to justice is associated with the 

right to a fair trial. Article 10 of the UDHR for instance states that ‘[e]veryone is 

entitled in full equality to a fair and public hearing by an independent and impartial 

tribunal, in the determination of his rights and obligations and of any criminal charge 
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against him.’ Article 6(1) of the ECHR provides that ‘[i]n the determination of his 

civil rights and obligations or of any criminal charge against him, everyone is entitled 

to a fair and public hearing within a reasonable time by an independent and impartial 

tribunal established by law.’  

 

Many human rights jurisdictions have developed a converging case-law of these two 

fundamental rights. In a landmark case relating to the right of access to justice – the 

Golder v. the United Kingdom case – the ECtHR asserted that ‘[i]t would be 

inconceivable, in the opinion of the Court, that Article 6 para. 1 should describe in 

detail the procedural guarantees afforded to parties in a pending lawsuit and should 

not first protect that which alone makes it in fact possible to benefit from such 

guarantees, that is, access to a court. The fair, public and expeditious characteristics of 

judicial proceedings are of no value at all if there are no judicial proceedings.’ It 

added that the right of access to courts constituted an ‘inherent element’ of the right to 

a fair trial enshrined in Article 6(1) of the ECHR.550  

 

Furthermore, the ECtHR held in Airey v. Ireland that the right of access to courts 

ought necessarily to be effective. 551  This requirement of effectiveness inevitably 

introduces the link with the guarantees of the due process of law552 and the right to a 

fair trial. It also encompasses the implementation of judicial decisions, as will be 

further discussed in the next section.553  

   

In a similar way, the IACtHR recognized the link between the right of access to 

justice and the right to a fair trial in adopting a wide scope of due process 

guarantees.554 

 

III.1.4  Concept of the right of access to justice: concluding 

observations 

  

The right of access to justice implies the access to a mechanism to obtain the 

realization of justice. This inevitably entails the co-existence of ‘parent’ rights, such 

as the right to obtain an effective remedy and the right to a fair trial. As summarized 

by Judge Cançado Trindade, ‘[t]he right of access to justice, endowed with a juridical 

content of its own, means, lato sensu, the right to obtain justice. In sum, the right to 
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the realization itself of justice is thus conformed.’555 Hence, Judge Cançado Trindade 

rightly concludes that ‘the right of access to justice comprises not only the right to 

initiate proceedings before international human rights tribunals, but also the 

guarantees of due process of law, and the right to protection by means of faithful 

compliance with judicial decisions.’556  

 

The broad scope of the access to justice has been confirmed by the ECtHR in its 

Hornsby v. Greece judgment, where it considered that the ‘right to a court’ would be 

illusory if it did not encompass the implementation of judicial decisions.557 In another 

judgment of 2006, the ECtHR confirmed that Article 6(1) ‘embodies the “right to a 

court”, of which the right of access, that is, the right to institute proceedings before 

courts in civil matters, constitutes one aspect. However, that right would be illusory if 

a Contracting State’s domestic legal system allowed a final, binding judicial decision 

to remain inoperative to the detriment of one party. It would be inconceivable that 

Article 6(1) should describe in detail the procedural guarantees afforded to litigants – 

proceedings that are fair, public and expeditious – without protecting the 

implementation of judicial decisions. To construe Article 6 as being concerned 

exclusively with access to a court and the conduct of proceedings would indeed be 

likely to lead to situations incompatible with the principle of the rule of law which the 

Contracting States undertook to respect when they ratified the Convention. Execution 

of a judgment given by any court must therefore be regarded as an integral part of the 

“trial” for the purposes of Article 6.’558 

 

This PhD focuses on the existence of dispute settlement mechanisms for individual 

victims of human rights violations by international organizations. As such, it relates to 

the ‘first and foremost’ aspect of the access to justice, namely the ‘effective access to 

an independent dispute resolution mechanism’559 in the words of the FRA. Given the 

broad understanding of the right of access to justice, it is of crucial importance for the 

delimitation of the scope of this PhD to clearly state that the words ‘access to justice’ 

focus on the right to initiative proceedings before a dispute settlement mechanism. 

The effectiveness of this right largely relies on the quality of this dispute settlement 

mechanism, which relates to the ‘fair trial’ and ‘due process’ notions. While the FRA 

expressly points to the independence of the mechanism, additional institutional and 

procedural requirements of the access to justice will be examined in chapter III.3. 

Hence, these procedural elements have to be taken into consideration in the analysis 

of this PhD. However, neither the broader aspect of access to justice encompassing 

the right to a remedy nor the specific aspect of legal aid for the needy will be 

integrated in the understanding of the wordings ‘access to justice’ in this PhD.  
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III.2 Sources of the right of access to justice  

 

As stated by the HRC, States must ensure that ‘all individuals […] who may find 

themselves in the territory or subject to [their] jurisdiction’ have access to courts.560 

This statement may certainly be approved inasmuch as States are bound by human 

rights instruments containing provisions granting the right of access to justice. Yet, 

one may wonder whether the right of access to justice has acquired a status of 

customary law which would bind all subjects of international law including those 

States – and international organizations – that would not be bound by such 

instruments. This issue shows the necessity to clearly identify the sources of the right 

of access to justice in order to solve the question of whether international 

organizations are under an obligation to grant access to justice to individuals affected 

by their acts or decisions. 

 

III.2.1 Human rights instruments 

 

As demonstrated in the previous chapter, human rights treaties in general do not 

contain any specific provisions consecrating the right of access to justice per se.561 

Instead, these treaties typically refer to the right of access to courts as part of the right 

to a fair trial and consequently included in the provisions consecrating this right 

‘aimed at the proper administration of justice.’562 In the ACHR, the right of access to 

justice is founded on several provisions – Articles 8 (right to a fair trial) and 25 (right 

to judicial protection).563 

 

The right of access to justice – as part of the right to a fair trial – is enshrined in a 

number of international human rights instruments, such as Article 10 of the UDHR564 

and Article 14(1) of the ICCPR: ‘All persons shall be equal before the courts and 

tribunals. In the determination of any criminal charge against him, or of his rights and 

obligations in a suit at law, everyone shall be entitled to a fair and public hearing by a 

competent, independent and impartial tribunal established by law.’ The ICCPR 

entered into force in 1976 and has been ratified by 168 States.  

 

Regional human rights treaties similarly contain provisions consecrating this right as 

part of the right to a fair trial, such as Article 6(1) of the ECHR, Article 8(1) of the 
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ACHR, Article 7 of the African Charter on Human and People’s Rights565 and Article 

47 of the Charter of Fundamental Rights of the EU.566  

 

The various wordings used in these legal provisions have generated uncertainties as to 

the exact scope of application of the right of access to courts and the right to a fair 

trial in the different regimes.567 Article 10 UDHR grants the right of access to a fair 

trial to everyone ‘in the determination of his rights and obligations and of any 

criminal charge against him’; Article 14 (1) ICCPR refers to ‘the determination of any 

criminal charge against him, or of his rights and obligations in a suit at law’; Article 6 

(1) ECHR only applies to the determination of criminal charges and of ‘civil rights 

and obligations.’ As to the ACHR, the scope of the right to a fair trial is rather broad, 

since it applies to ‘rights and obligations of a civil, labor, fiscal or any other nature.’ 

The African Charter consecrates the right to a fair trial in regard to ‘fundamental 

rights’.  

 

These diverse wordings inevitably raise questions on the precise scope of application 

of the right to a fair trial. What is exactly meant by ‘civil rights and obligations’ or 

‘suit at law’? Are the right to a fair trial and the right of access to courts only 

applicable to disputes between private parties or do they apply to individuals who are 

involved in disputes with public bodies, such as international organizations? Do these 

provisions apply to administrative proceedings? These questions have intensively 

been debated by scholars and led to an impressive case-law of specialized human 

rights jurisdictions seeking to clarify their scope.  
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It is beyond the scope of this PhD to exhaustively discuss all these debates and 

decisions. The focus will rather be kept on a few specific questions that are related to 

the general theme of this PhD, namely whether these procedural rights apply to 

disputes involving individuals and public authorities including international 

organizations and whether employment disputes with such public authorities are 

included within the scope of application of these rights. This last question is 

particularly important, since the overwhelming majority of disputes between 

individuals and international organizations concern such employment disputes.  

 

One could retort that these issues are irrelevant since international organizations are 

not bound by these human rights provisions per se. Yet, as will be analyzed hereafter, 

these provisions may have led to the development of a right of access to justice of 

customary law, which would consequently bind international organizations as well. 

Moreover, the issues mentioned supra need to be addressed because these human 

rights provisions are binding upon States, in which the national jurisdictions are 

confronted by individuals with the question of whether they have a right of access to 

justice in their disputes with international organizations.  

 

International human rights bodies have sought to shed light on these concepts. For 

instance, the HRC clarified that the term ‘suit at law’ in the ICCPR is ‘based on the 

nature of the right in question rather than on the status of one of the parties or the 

particular forum provided by domestic legal systems for the determination of 

particular rights. The concept encompasses (a) judicial procedures aimed at 

determining rights and obligations pertaining to the areas of contract, property and 

torts in the area of private law, as well as (b) equivalent notions in the area of 

administrative law such as the termination of employment of civil servants for other 

than disciplinary reasons, the determination of social security benefits or the pension 

rights of soldiers, or procedures regarding the use of public land or the taking of 

private property. In addition it may (c) cover other procedures which, however, must 

be assessed on a case by case basis in the light of the nature of the right in 

question.’568  

 

The ECtHR has also developed an impressive case-law on Article 6, paragraph 1 of 

the ECHR. 569  In König v. Germany, the ECtHR notably stated that ‘[i]f the case 

concerns a dispute between an individual and a public authority, whether the latter 

had acted as a private person or in sovereign capacity is therefore not conclusive […]. 

In ascertaining whether a dispute concerns the determination of a civil right, only the 

character of the right at issue is relevant.’570 In Delcourt v. Belgium, the Court added 

that ‘[i]n a democratic society within the meaning of the Convention the right to a fair 

administration of justice holds such a prominent place that a restrictive interpretation 
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of Article 6(1) would not correspond to the aim and purpose of that provision.’571 In 

the case Le Compte, Van Leuven en De Meyere v. Belgium, the Court confirmed that 

‘[t]he phrase in question covers all proceedings the result of which is decisive for 

private rights and obligations, even if the proceedings concern a dispute between an 

individual and a public authority acting in its sovereign capacity; the character “of the 

legislation which governs how the matter is to be determined” and of the “authority” 

which is invested with jurisdiction in the matter are of little consequence.’572  

 

As a consequence, the administrative power may be subject to judicial review as 

well.573
 Furthermore, execution of a judgment given by a court has to be regarded as 

an integral part of the trial for the purposes of Article 6.574 In short, one may conclude 

that disputes involving public authorities are not excluded per se and that a large 

interpretation of these provisions prevails, based on the nature of the right in question. 

 

III.2.2 Customary law 

 

The right of access to justice has progressively been consecrated in the vast majority 

of legal systems in the world, which ‘recognize the importance of safeguarding the 

right of access to independent bodies that can afford a fair hearing to claimants who 

assert an arguable claim that their rights have been infringed.’575  

 

Furthermore, it should be noted that the UN General Assembly adopted by consensus 

a Resolution 60/147 on 16 December 2005 on the ‘Basic Principles and Guidelines on 

the Right to a Remedy and Reparation for Victims of Gross Violations of 

International Human Rights Law and Serious Violations of International 

Humanitarian Law’. In this Resolution, the General Assembly acknowledged the 

importance of the right of access to justice in relation to ‘gross violations of 

international human rights law or international humanitarian law.’ 576  Albeit this 

Resolution was limited to a specific category of human rights violations, the fact that 
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it was adopted by consensus demonstrates the general acceptance of the importance of 

the right of access to justice.  

 

All these elements, combined with the human rights instruments analyzed in the 

previous section, have led numerous observers to conclude that the right of access to 

justice could be considered as customary law.577  

 

For instance, Dinah Shelton, who noted that the right of access to justice constitutes 

the procedural aspect of the right to an effective remedy, stated that ‘[i]t is clear that 

the obligation to provide effective remedies is an essential component of international 

human rights law.’578 Judge Patrick Robinson affirmed in relation to Article 14 of the 

ICCPR that the fact ‘that the provision of Article 14 on the right of an accused to a 

fair trial reflects customary international law is beyond dispute. That is to say, there is 

widespread state practice supported by opinio juris to warrant this conclusion.’579 In a 

similar vein, it has been noted that it is generally admitted that the lack of access to 

justice constitutes a denial of justice.580  

 

Without explicitly referring to the customary law nature of the right of access to 

justice, human rights bodies have also emphasized the widespread feature of this right. 

It has been observed in literature that ‘all human rights bodies have confirmed that 

there is a right to access courts of first instance to determine a criminal charge or 

rights and obligations in a suit at law.’ 581  The HRC stated that ‘access to 

administration of justice must be effectively guaranteed in all such cases to ensure 

that no individual is deprived, in procedural terms, of his/her rights to claim justice.’582  

 

One may also point to domestic courts’ case-law, such as the Court of Appeal in The 

Hague’s judgment on 30 March 2010 in the Stichting Mothers of Srebrenica case. It 

held ‘that the right to a fair trial and the right of access to a court of law it entails is a 

matter of customary law, which can be invoked independently of the preceding 
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provisions’ namely Article 6 of the ECHR and Article 14 of the ICCPR.583 In the 

cassation proceedings, the State did not contest that the right of access to justice also 

constitutes a rule of customary international law.584  

 

These concordant voices plead for a growing recognition of a customary law principle 

of access to justice. However, some nuances have been introduced by Francesco 

Francioni, who considers that access to justice as a human right remains problematic 

in international law. He observes that access to justice is commonly recognized in the 

domestic law context towards States but that there is no corresponding customary law 

granting the right of access to justice in international proceedings.585 He concludes that 

‘the content of the international norm recognizing the right of access (to) justice 

remains limited to the attribution to every individual of an entitlement to obtain 

judicial protection by the courts or other remedial bodies in the state where the injury 

has been caused or to the jurisdiction of which the claimant is subject. At the same 

time, the international standard works as a parameter of legitimacy for the fair and 

impartial administration of justice by the state where the individual complaint is 

lodged. This means that in the event of systematic failure to guarantee effective 

remedies to victims of human rights violations, a state may be held responsible for 

gross violations of human rights under customary international law.’ 586   

 

It is true – although regrettable – that there are currently no global international 

mechanisms granting the possibility for an individual to exercise an effective right of 

access to justice in the absence of treaty law.587 However, the international human 

rights tribunals, such as the ECtHR and the IACtHR have progressively overcome the 

obstacles to direct individual access to justice and sought to safeguard this access at 

the international level.588 Even if these are treaty-based systems, one may agree with 

Judge Cançado Trindade, who states that ‘[c]ontemporary international case-law 

contains eloquent illustrations of such access to international justice amidst great 

adversity and vulnerability, in cases concerning, for example, undocumented migrants, 

children abandoned in streets, members of peace communities and other civilians in 

situations of armed conflicts, internally displaced persons, individuals (including 

minors of age) under sub-human conditions of detention, members of dispossessed 

indigenous communities, among others. In such cases, the centrality of the suffering 

of the victims became notorious with their access to justice at international level.’589  
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Hence, it seems that the right of access to justice in international proceedings is still in 

a development process. The specific question of whether international organizations 

are bound by this international customary rule of access to justice specific issue will 

be examined infra.590 

 

III.2.3 Jus cogens 

 

While it is increasingly admitted that the right of access to justice has achieved the 

status of customary law – at least as far as national proceedings are concerned – its 

qualification as peremptory norm or jus cogens remains controversial.591  

 

Pursuant to the HRC, the ‘fundamental principles of fair trial’ constitute peremptory 

norms of international law.592  

 

However, only a limited number of jurisdictions – both national and international – 

have elevated the right of access to justice to that rank. For instance, in the 1983 

Cabrera case, the Argentinian Supreme Court declared unconstitutional Article 4 of 

the Headquarters Agreement between Argentina and the Comisión Técnica Mixta de 

Salto Grande granting immunity from jurisdiction to this bi-national organization. 

The failure of the international organization to establish dispute settlement procedures 

for private parties infringed the right of access to justice provided for in the Argentina 

Constitution. Yet, an opinion delivered by Judges Gabrielli and Guastavino, which 

was shared by the Court, stated that the rejection of immunity primarily stemmed 

from Article 53 of the VCLT, namely a peremptory norm of international law 

expressing the right of access to justice. 593  This case-law was confirmed in the 

Duhalde case of 1999, where the Supreme Court recalled the jus cogens character of 

the right of access to justice.594  

 

Similar statements may be found in the case-law of international jurisdictions, such as 

the IACtHR in the case La Cantuta v. Peru595 and in numerous Separate or Dissenting 
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Opinions of Judge Cançado Trindade.596 In the Prosecutor v. Norman, Kallon, and 

Gbao case, the Special Court of Sierra Leone also concluded that Article 14 of the 

ICCPR had achieved the status of jus cogens.597 Similarly, in the Tadic case, the 

International Criminal Tribunal for the former Yugoslavia (ICTY) held that ‘Article 

14 of the International Covenant reflects an imperative norm of international law to 

which the Tribunal must adhere.’598 

 

More recently, one may also point to the Order of the President of the Special 

Tribunal for Lebanon, in which the President Cassese held that the international 

community viewed the right of access to justice as essential and crucial, so that the 

customary rule prescribing this right has acquired the status of jus cogens.599 After 

briefly referring to selected cases and international instruments supporting this view, 

President Cassese questioned the necessity of State practice and profuse case-law for 

such characterization. In a remarkable statement, President Cassese noted that ‘the 

whole spirit of the current international drive towards full recognition of human rights 

[…] evinces an important postulate: the international community, as incarnated and 

institutionalized in the United Nations, would not tolerate the conclusion of an 

international agreement suppressing, or unduly and unreasonably curtailing, that right. 

Nor would that community condone or pass over in silence the adoption of a national 

law denying access to justice to nationals or foreigners, for instance on discriminatory 

grounds or by unreasonably adopting amnesties.’600 

 

Other jurisdictions, on the contrary, rejected such view. For instance, the Swiss 

Federal Supreme Court explicitly refused in 2008 to consider that the right of access 

to justice as stated in Article 6(1) ECHR and Article 14 ICCPR would constitute jus 

cogens.601 
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Given these uncertainties, it seems premature to conclude to the elevation of the right 

of access to justice to the status of jus cogens. Yet, the argumentation developed by 

President Cassese to justify his position is admittedly appealing and the 

overwhelming acceptation of the right of access to justice in international and national 

human rights instruments and case-law seem to support this direction.  

 

III.2.4 Other sources consecrating the right of access to justice 

 

Some national courts have considered this right as part of the international public 

order. The French Cour de Cassation for instance rendered a decision in 2005 in the 

African Development Bank v. Degboe602 case, in which it referred to the right of 

access to justice as part of the international public order. Given the absence of an 

internal dispute settlement mechanism in the African Development Bank, the French 

Court considered that this situation constituted a denial of justice grounding the 

competence of French courts provided that there was a connection with France – in 

this case, the French nationality of the plaintiff. At first sight, this reference to the 

international public order seems to complicate the position of States regarding their 

international obligations. Indeed, if one considers that rules of international public 

order are purely internal rules,603 this runs counter to the primacy of treaties over 

national legal rules.604 However, in essence, the Court of Cassation did nothing else 

than satisfy the requirements in the Waite and Kennedy v. Germany and Beer and 

Regan v. Germany cases, as further developed infra.605   

 

Furthermore, most national legislations in the world contain provisions granting the 

right of access to justice. In numerous cases, this right will be granted in constitutional 

provisions, as for instance in Article 13 of the Belgian Constitution. 606  Several 

domestic courts have grounded their powers of review on such constitutional 

fundamental rights provisions regarding access to justice.607 In 2006, this right was the 
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eleventh most common provision in national constitutions worldwide.608 The right of 

access to justice as part of the right to a fair trial has also been recognized as a general 

principle in certain national legal systems.609  

 

III.3 The institutional requirements of the right of access to justice 

 

Given the various understandings of the right of access to justice explained supra, 

there is no standardized list of constitutive elements or requirements of the right of 

access to justice. In the view developed by the FRA, which includes the right to a fair 

trial and the broader right to a remedy, five constitutive elements may be identified: 

the right to effective access to a dispute resolution body, the right to fair proceedings, 

the right to timely resolution of disputes, the right to adequate redress and the 

conformity with the principles of efficiency and effectiveness.610   

 

A different approach was adopted within the African Human Rights system, where 

the African Commission on Human and Peoples’ Rights issued a Resolution in March 

1992 encouraging the States Parties to the African Charter to give effect to the right of 

access to justice, which comprised four elements: the right of access to competent 

national jurisdictions, the right to presumption of innocence, the right to defence, and 

the right to be judged within a reasonable time by an impartial jurisdiction.611  

 

However, the right of access to justice receives a narrower understanding in this PhD, 

as developed in chapter III.1. In short, the focus is maintained on the existence of a 

dispute settlement mechanism and on the necessary qualifications of this mechanism 

to effectively guarantee this right. Indeed, the right of access to justice has to be 

effective.612 In Bellet v. France, the ECtHR held that ‘[t]he degree of access afforded 

by the national legislation must also be sufficient to secure the individual’s “right to a 

court”, having regard to the principle of the rule of law in a democratic society. For 

the right of access to be effective, an individual must have a clear, practical 

opportunity to challenge an act that is an interference with his rights.’613  

 

In this PhD, the decision has been taken to concentrate the analysis on a number of 

core institutional requirements,614 such as the right to an independent and impartial 

‘tribunal’ established by law. In addition, the ICCPR and the ACHR require the 
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tribunal to be competent. These guarantees are considered as the roots of the rule of 

law. In this chapter, the core institutional requirements will be briefly explained in 

order to define a number of yardsticks permitting an assessment of dispute settlement 

mechanisms established at the international level.615 Moreover, a number of additional 

procedural requirements will be briefly mentioned in this chapter.    

 

III.3.1 Independence 

 

The independence of the judiciary derives from the separation of powers doctrine 

issued by the French philosopher Montesquieu.616 He noted in 1748 that ‘[t]here is no 

liberty, if the judiciary power be not separate from the legislative and executive. Were 

it joined with the legislative, the life and liberty of the subjects would be exposed to 

arbitrary control; for the judge would be the legislator. Were it joined to the executive 

power, the judge might behave with violence and oppression.’  

 

The requirement of independence has been discussed by various international bodies 

attempting to define its borders, 617  among which one may highlight the Basic 

Principles on the Independence of the Judiciary unanimously endorsed by the UN 

General Assembly in its Resolutions 40/32 of 29 November 1985 and 40/146 of 13 

December 1985.618 This unanimous endorsement is remarkable since it demonstrates 

the undisputed acceptance by UN Member States of these Basic Principles. These 

Principles notably state that ‘[t]here shall not be any inappropriate or unwarranted 

interference with the judicial process, nor shall judicial decisions by the courts be 

subject to revision.’ 

 

Among the safeguards to secure the independence of judges, particular attention 

should be given to their mode of appointment. This mode may vary from one system 

to another, but in general, the lack of security of tenure – as in the case of temporary 
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assignments – or the exclusive appointment by the government increase the risk of 

external pressure and ultimately undermine the independence of the judicial system. 

The ECtHR considered that ‘[i]n determining whether a body can be considered 

independent the Court has had regard to the manner of appointment of its members 

and the duration of their term of office and the question whether the body presents an 

appearance of independence.’619 Yet, the ECtHR did not specify a particular term of 

office which would be considered as a necessary minimum to guarantee the 

independence. In the case Findlay v. the United Kingdom, the ECtHR added the 

existence of guarantees against outside pressures to the criteria permitting to establish 

whether a tribunal can be considered as independent.620 In short, one may summarize 

that this concept requires judges to be free from any ‘inappropriate’ influence.621 

 

III.3.2 Impartiality 

 

The principle of impartiality is another core requirement of the right of access to 

justice. It is included in the previously mentioned Basic Principles on the 

Independence of the Judiciary as follows: ‘The judiciary shall decide matters before 

them impartially, on the basis of facts and in accordance with the law, without any 

restrictions, improper influences, inducements, pressures, threats or interferences, 

direct or indirect, from any quarter or for any reason.’ Given the unanimous 

endorsement of these Principles and the fact that this principle is embodied in the vast 

majority of human rights instruments consecrating the right of access to justice and/or 

the right to a fair trial, one may similarly conclude to its elevation to the rank of 

international customary law. 

 

The ECtHR has repeatedly declared that ‘[a]s to the question of “impartiality”, there 

are two aspects to this requirement. First, the tribunal must be subjectively free of 

personal prejudice or bias. Secondly, it must also be impartial from an objective 

viewpoint, that is, it must offer sufficient guarantees to exclude any legitimate doubt 

in this respect.’622 As summarized by Stefen Trechsel, ‘a judge must be free to float 

hither and thither between the positions of the parties and finally reach a decision at 
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the place which, in correct application of the law and rules of case-law, marks the just 

solution.’623 

 

The relation between independence and impartiality has been extensively discussed in 

case-law.624 For instance, in the Valente case, the Canadian Supreme Court held that 

‘[a]lthough recognizing the “close relationship” between the two, they are 

nevertheless separate and distinct requirements. Specifically, impartiality refers to a 

state of mind or attitude of the tribunal in relation to the issues and the parties in a 

particular case. The word “independent”, however, connotes not only the state of 

mind or attitude in the actual exercise of the judicial functions, but a status or 

relationship with others, particularly to the Executive Branch.’625  

 

III.3.3 Tribunal 

 

International human rights instruments refer to the right of access to a ‘court’ or a 

‘tribunal’.  

 

In its General Comment No. 32 issued in 2007 on Article 14 of the ICCPR – Right to 

equality before courts and tribunals and to a fair trial – the HRC considered that the 

‘notion of a “tribunal” in article 14, paragraph 1 designates a body, regardless of its 

denomination, that is established by law, is independent of the executive and 

legislative branches of government or enjoys in specific cases judicial independence 

in deciding legal matters in proceedings that are judicial in nature.’626 

 

A similar broad interpretation of the notion of ‘tribunal’ has been adopted by the 

ECtHR, which declared in a 2000 case that a tribunal ‘is characterised in the 

substantive sense of the term by its judicial function, that is to say determining 

matters within its competence on the basis of rules of law and after proceedings 

conducted in a prescribed manner […]. It must also satisfy a series of other 

conditions, including the independence of its members and the length of their terms of 

office, impartiality and the existence of procedural safeguards.’ 627  The ECtHR 

underlined the importance of the ‘power of decision’ of a tribunal, ‘being an authority 

with the power to decide legal disputes with binding effect on the parties.’628  

 

                                                 
623

 S. Trechsel, Human rights in criminal proceedings, Vol. XII/3 (Oxford, Oxford University Press 

2005) p. 50. 
624

 ECtHR, Findlay (n. 620) para. 73; ECtHR, Incal v. Turkey, App. No. 22678/93, 29 EHRR (2000) p. 

449, para. 65; ECtHR, Sener v. Turkey, App. No. 26680/95, 37 EHRR (2003) p. 34, para. 56. 
625

 Supreme Court, Valente [1985] SCR 673, 23 CCC 3d 193 (1985) pp. 201-202 (Canada). 
626

 HRC, General Comment No. 32 (n. 560). 
627

 ECtHR, Coëme and others v. Belgium, App. Nos. 32492/96, 32547/96, 32548/96, 33209/96 and 

33210/96, 22 June 2000, ECHR (2000) p. 250. 
628

 ECtHR, Sramek v. Austria, App. No. 8790/79, 22 October 1984, 7 EHRR (1985) p. 351. 



141 

 

Following this view, a disciplinary or administrative body may correspond to the 

requirements of Article 6 as long as it undertakes a judicial function in the terms 

described in the case-law of the ECtHR and satisfies the other conditions such as 

independence. Furthermore, private arbitration may also be taken into consideration 

inasmuch as its independence and impartiality are guaranteed. 629  The ECtHR has 

considered arbitration clauses as a waiver or a renunciation of the exercise of the 

rights defined in Article 6(1) of the ECHR, which is not prohibited by any provision 

of the ECHR.630 

 

It is consequently submitted that the notion of ‘tribunal’ entails the power to issue 

binding decisions which may not be altered by non-judicial authorities.631  

 

As will be analyzed infra, the ECtHR adopts an even more flexible approach in 

relation to Member States’ obligation to grant access to justice in relation to disputes 

of their nationals with international organizations. Indeed, the Court held in its Waite 

and Kennedy case-law that Member States have to assess whether individuals have 

available to them reasonable alternative means while upholding the immunities of 

international organizations. The exact meaning of these terms has been subject to 

intense debates by scholars and national jurisdictions. Without entering into the 

details of these debates at this stage, it may already be observed that these terms have 

received a broader meaning than the concept of ‘tribunal’ as understood within 

national legal systems.632   

 

III.3.4 Tribunal established by law 

 

This requirement is closely linked to the rule of law: a tribunal gets its legitimacy to 

rule on individuals through its establishment following the applicable legislation in a 

democratic society. As indicated by the European Commission on Human Rights 

(EComHR) in Zand v. Austria, ‘[t]he judicial organization in a democratic society 

must not depend on the discretion of the Executive, but should be regulated by law 

emanating from Parliament.’633 Moved to the level of international organizations, this 

requirement implies that tribunals should be established by the plenary bodies or 

parliamentary bodies.  
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III.3.5 Competent tribunal 

 

In addition, the ICCPR, the ACHR and the African Charter expressly require the 

tribunal to be competent. There is no official definition of this requirement, but in its 

Legal Digest of International Fair Trial Rights,634 the OSCE’s Office for Democratic 

Institutions and Human Rights suggests that there are in fact three requirements: the 

competence of individual judges, the competence of the tribunal to make binding 

decisions and the jurisdictional competence of the tribunal. The first criterion entails 

that judges should be qualified people having a specific expertise in the field. This 

requirement is notably linked to the mode of appointment of judges. The second 

criterion is inherent to the notion of tribunal, as acknowledged by the ECtHR.635 The 

last criterion relates to the obligation of States to establish tribunals. In this regard, it 

is interesting to quote the Comment No. 32 of the HRC, where it states that ‘[t]he 

failure of a State party to establish a competent tribunal to determine […] rights and 

obligations or to allow access to […] a tribunal in specific cases would amount to a 

violation of article 14 if such limitations are not based on domestic legislation, are not 

necessary to pursue legitimate aims such as the proper administration of justice, or are 

based on exceptions from jurisdiction deriving from international law such, for 

example, as immunities, or if the access left to an individual would be limited to an 

extent that would undermine the very essence of the right.’636 

 

III.3.6 Additional procedural requirements  

 

Besides these criteria, there are other procedural elements characterizing the notion of 

fair trial, which are also relevant to secure the effective right of access to justice. This 

notion covers a ‘myriad of aspects’637 which have been discussed in an impressive 

number of cases by international and national jurisdictions. An exhaustive overview 

of all these aspects would exceed the scope of this PhD. The aim of this section is 

rather to present a selection of procedural guarantees implied by this notion of fair 

trial. 

 

A first procedural right is the right to a public hearing. Indeed, parties to a conflict 

have the right to be present at a hearing, as well as the public. This was underlined in 

the case Helmers v. Sweden before the ECtHR: ‘the public character of proceedings 

before the judicial bodies […] protects litigants against the administration of justice in 

secret with no public scrutiny.’ A party to litigation must be sure ‘that his case was 
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being determined by a tribunal, the independence and impartiality of which he could 

verify.’638  

 

A second right is the right to the equality of arms. This right has been defined as 

requiring that ‘each party must be afforded a reasonable opportunity to present his 

case under conditions that do not place him at a substantial disadvantage vis-à-vis his 

opponent.’639 In its General Comment No. 32, the HRC stated that ‘if procedural rights 

are accorded they must be provided to all the parties unless distinctions can be 

justified on objective and reasonable grounds.’640 

 

Third, there is a right to appeal the decision in criminal cases. In civil cases, 

international human rights standards do not provide for a systematic appeal.641 Yet, 

when an appellate procedure is organized, it shall be granted to both parties in the 

same conditions. It may be noted that pursuant to the HRC, the right of access to 

justice merely concerns the first instance procedure and does not include the right to 

appeal.642  

 

Fourth, the enforcement of judicial decisions constitutes a fundamental aspect for the 

effectiveness of the right of access to justice. This view has been confirmed by the 

ECtHR in its Hornsby v. Greece case, where it held that the ‘right to a court’ would 

be illusory if it did not encompass the implementation of judicial decisions.643 

 

Fifth, the right to be judged within a reasonable time constitutes one of the most 

frequently invoked components of the right of access to justice. International human 

rights jurisdictions have identified a number of criteria to determine the reasonable 

time, such as the complexity of the case, the conduct of the applicant, the conduct of 

administrative and judicial authorities, the purpose of the proceeding and the nature of 

the rights.  
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III.4 The duty of international organizations to establish dispute 

settlement mechanisms 

III.4.1 International organizations bound by a customary human 

rights principle of access to justice 

 

Typically, the right of access to justice of individuals is mainly examined from the 

State’s perspective. In the Waite and Kennedy case for instance, the ECtHR was 

confronted with the conflict between the right of access to justice of individuals and 

the immunity of international organizations – ESA in this case. It analyzed the 

problem from the perspective of Member State’s obligation to provide for a judicial 

remedy to individuals. As will be discussed infra, this case was brought by two 

former staff members of ESA against Germany on the ground that their right of access 

to justice was not guaranteed by Germany because of the immunity German 

jurisdictions granted to ESA. The latter’s obligation to establish dispute settlement 

mechanisms was not examined since international organizations are not parties to the 

ECHR and consequently not subject to the ECtHR’s jurisdiction.  

 

Indeed, international organizations are not bound by international human rights 

conventions consecrating the right of access to justice. Nevertheless, one notices that 

already in 1957, the IDI acknowledged the necessity for international organizations to 

establish dispute settlement mechanisms for individual persons affected by the acts of 

international organizations. The Amsterdam Resolution of 1957 stated that ‘for every 

particular decision of an international organ or organization which involves private 

rights or interests, there be provided appropriate procedures for settling by judicial or 

arbitral methods juridical differences which might arise from such a decision.’644 This 

position was also advocated by the ILC Special Rapporteur on relations between 

States and international organizations, who mentioned in 1989 an ‘obligation imposed 

on international organizations to institute a judicial system for the settlement of 

conflicts or disputes in which they may become involved.’645  

 

Yet, if such an obligation is not based on treaty law, one has to search for other 

sources of international law. As has been analyzed supra, the emergence of a 

customary rule consecrating the right of access to justice seems to be increasingly 

accepted. Nevertheless, one may question whether this obligation merely binds States 

or whether it may be extended to other international actors, such as international 

organizations.  
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In his book on International Organizations Before National Courts, August Reinisch 

noted that ‘[i]t is important to realize that the issue of the immunity of international 

organizations and the right of access to court of individuals involves a complex three-

party relationship, comprising : 1) an individual’s substantive entitlement vis-à-vis an 

international organization and his or her human right of access to court vis-à-vis a 

forum state ; 2) the forum state’s obligation vis-à-vis the individual to provide access 

to court and its potential obligation vis-à-vis the defendant international organization 

to grant immunity ; and 3) the international organization’s substantive obligation vis-

à-vis the individual and its potential right to immunity vis-à-vis the forum state. What 

is important but frequently overlooked is the fact that the right of access to court is an 

individual’s right vis-à-vis the forum state and not vis-à-vis the international 

organization intended to be sued.’646 

 

This view seems perfectly defensible from the perspective that States are the only 

subjects of international law bound by human rights instruments in principle and 

consequently the only bearers of their obligations. Yet, this quote stems from a book 

published in 2000 and one may question whether the evolution in the last decade shall 

permit to take into consideration the transformation of the right of access to justice in 

a customary law principle binding other subjects of international law.  

 

More particularly, for international organizations, such transformation seems to be 

incontestable in relation to administrative disputes. Indeed, the establishment of 

numerous administrative tribunals – and the recent reforms undertaken by the UN and 

NATO to strengthen the due process characteristics of their administrative tribunals647 

– may be considered as relevant practice. 648  As to the belief by international 

organizations that they had to comply with a duty imposed under international law, 

one may refer to Judge C.F. Amerasinghe who noted that ‘the establishment of or 

reference to judicial machinery is now recognised not only as desirable, but as a 

human right itself. When the WBAT was being established, one of the reasons given 

by the President of the Bank for establishing a tribunal was one of principle. It was a 

principle accepted in many national legal systems and reaffirmed in the Universal 

Declaration of Human Rights. This principle required that where administrative 

power was exercised, there should be available machinery, in the event of disputes, to 

accord a fair hearing and due process to the aggrieved party.’649  
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Hence, one may argue that a customary law to establish administrative dispute 

settlement mechanisms is progressively emerging for international organizations. 

 

This obligation has been recognized by administrative tribunals, such as the ILOAT. 

In the Chadsey case, it relied upon ‘the principle that any employee is entitled in the 

event of a dispute with its employer to the safeguard of some appeals procedure.’650 In 

a subsequent case, the ILOAT noted ‘that an employee of an international 

organization is entitled to the safeguard of an impartial ruling by an international 

tribunal on any dispute with the employer.’651 

 

As to other types of disputes, the progressive establishment of dispute settlement 

mechanisms 652  seems to plead for an extension of this customary law principle. 

Moreover, this view is in line with the development of the right of access to justice as 

customary law, which is not as such limited to administrative disputes. One may note 

that this large interpretation is also shared by August Reinisch, who wrote in 2008 

that ‘[t]o the extent that one may consider the right of access to court (as contained, or 

at least implicit, in the [UDHR], the [ICCPR] and the ECHR) as also forming part of 

customary human rights law, it becomes apparent that international organizations may 

be under a duty to provide such access in cases of claims brought against them; 

should they fail to do so, they may encounter difficulties in insisting on their 

immunity from suit in national courts.’653  

 

In an opposing view, Bardo Fassbender considers that the right of access to justice is 

too much concerned with States to be transposed to international organizations. 

Moreover, the customary international rules of access to justice are not sufficiently 

clear to bind international organizations. Yet, he acknowledges that ‘a trend can be 

perceived widening the scope of customary law in regard to due process to include 

direct “governmental” action of international organizations vis-à-vis individuals. To 

this development, the law of the European Community (European Union) has strongly 

contributed.’654  

 

Despite the general consensus on certain constitutive elements, such as the availability 

of an independent and impartial forum where individuals can bring their complaints, it 
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is undeniable that there are still hesitations as to the exact criteria of the right of 

access to justice which would bind international organizations under customary 

international law. For instance, the elevation of the right to a public hearing to a rule 

of customary international law may be subject to debate. In 2007, a Dutch Court of 

Appeals held that the ILOAT provided comparable legal protection to Article 6 

ECHR and that the right to a public hearing was not absolute.655
 This decision was 

confirmed by the Dutch Supreme Court in 2009.656  

 

Yet, as noted supra, there are in my view sufficient arguments to assert that the core 

requirements of the right of access to justice are progressively developing into 

customary international law applying to international organizations. Hence, I submit 

that international organizations are under an obligation to establish dispute settlement 

mechanisms meeting the core institutional requirements of independence and 

impartiality. 

 

III.4.2 Constitutional obligation of international organizations to 

establish alternative dispute settlement mechanisms both vis-

à-vis individuals and vis-à-vis their Member States  

 

In addition to the customary international law obligation, Kirsten Schmalenbach 

identified several constitutional arguments supporting the obligation for international 

organizations to establish dispute settlement mechanisms, both vis-à-vis individuals 

and vis-à-vis their Member States.657  

 

The premises of this constitutional perspective may be found in the advisory opinion 

of the ICJ in the Effect of Awards of Compensation made by the United Nations 

Administrative Tribunal case in 1954. In this case, the ICJ was questioned about the 

competence of the UN General Assembly to establish the UNAT,658 while it had not 

been expressly authorized to do so by the UN Charter. Moreover, the ICJ had to 

pronounce itself on the competence of the Tribunal to pronounce judgments binding 

upon the UN, since the Tribunal was subordinate to the General Assembly.  

 

The ICJ held that ‘[i]t would, in the opinion of the Court, hardly be consistent with the 

expressed aim of the Charter to promote freedom and justice for individuals and with 
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the constant preoccupation of the United Nations Organization to promote this aim 

that it should afford no judicial or arbitral remedy to its own staff for the settlement of 

any disputes which may arise between it and them.’659 As to the competence of the 

Tribunal to pronounce judgments binding upon the UN, the ICJ found that this 

question depended on the intention of the General Assembly in establishing the 

Tribunal and on the nature of the functions conferred upon it by its Statute.660  

 

The ICJ based its decision on constitutional considerations to justify the General 

Assembly’s power to create the Tribunal.661 One of the teachings of this fundamental 

case-law is that each principal organ may determine the nature and scope of the 

powers of the subsidiary organ it creates as long as it remains within the limits of its 

own competence. 662  The mechanisms to challenge acts of subsidiary organs may 

therefore be determined by the principal organ or the subsidiary organ itself.  

 

Yet, on several occasions, international organizations have opposed that such 

mechanisms would impede their effective functioning. This argumentation was 

predominantly put forward in a number of cases involving the UN with regard to their 

peace and security missions. According to this argumentation, the establishment by 

the UN of an independent and impartial dispute settlement mechanism for disputes 

involving private parties would impede its ability to function effectively and to 

maintain peace and security, since only the Security Council should be allowed to 

review its decisions.  

 

This functional approach has also been invoked by international organizations before 

national jurisdictions in order to support their demand for immunity from 

jurisdiction.663 As will be closely analyzed in part V of this PhD, several national 

jurisdictions seized by individual claims against international organizations have 

followed this argumentation, especially in relation to cases concerning peace and 

security operations.664  

 

In the Effect of Awards case, the ICJ responded to this argumentation and adopted a 

view consolidating both constitutional and functional approaches. It considered that 

‘the power to establish a tribunal, to do justice as between the Organization and the 
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staff members, was essential to ensure the effective working of the Secretariat, and to 

give effect to the paramount consideration of securing the highest standards of 

efficiency, competence and integrity. Capacity to do this arises by necessary 

intendment out of the Charter.’665  

 

This advisory opinion conciliates the two perspectives and annihilates the argument of 

the effective functioning, at least in relation to employment disputes involving UN 

staff members. Yet, one may wonder whether this position could be extended both to 

other fields of activities and to other international organizations. Indeed, it should be 

recalled that the Effect of Awards case concerned the establishment of the UNAT by 

the UN General Assembly. Hence, it could be argued that the ICJ advisory opinion 

should be read in the specific context of the UN mandate to promote human rights in 

its Charter, which is reinforced by the express reference to the UN Charter in the 

justification of the finding. Furthermore, the UNAT was established to handle 

employment-related disputes. It is easier to argue that this type of dispute may have a 

positive impact on the functioning of the organs of the international organization than 

to consider that disputes with third parties will necessarily ensure the effective 

functioning of the international organization. This being said, one can argue that the 

establishment of such dispute settlement mechanism will reinforce the reputation of 

the organization and consequently strengthen its credibility. Moreover, the invocation 

of the systematic negative impact of such dispute settlement mechanism on the 

functioning of an international organizations remains open to debate.    

 

For instance, in relation to UNMIK and KFOR’s activities in Kosovo, the CoE’s 

Venice Commission considered that ‘[s]ince UNMIK and KFOR are administering a 

territory to an extent which is comparable to that of a state and since a state must, in 

principle, grant access to courts (see Article 6 ECHR) and provide effective remedies 

(see Article 13 ECHR), it is hard to see why the establishment of a mechanism which 

provides for an effective legal remedy should hinder the respective international 

organisations to perform their tasks. […] Indeed, it would not seem possible to say 

that the setting up of a Human Rights Court as such would hinder UNMIK or KFOR 

and their personnel to perform their respective tasks. This could only be true if the 

proposed human rights mechanism would not, in some of its specific aspects, 

sufficiently take the particular tasks of those international institutions into account.’666 

 

Another important argument justifying the duty of international organizations to 

establish international organizations has been identified by Kirsten Schmalenbach in 

the Waite and Kennedy case-law adopted by the ECtHR. In this case, the Court 

analyzed the right of access to justice of individuals vis-à-vis the Member State, 

namely Germany. As stated in paragraph 68 of the judgment, ‘[f]or the Court, a 

material factor in determining whether granting ESA immunity from German 
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jurisdiction is permissible under the Convention is whether the applicants had 

available to them reasonable alternative means to protect effectively their rights under 

the Convention.’667 As a consequence, the only option for Member States to avoid that 

their responsibility is engaged under the ECHR is to negotiate with the international 

organization in order to create adequate dispute settlement mechanisms.668  

 

For Kirsten Schmalenbach, there is another important consequence flowing from this 

decision by the ECtHR, namely a legal obligation of international organizations vis-à-

vis their Member States to establish alternative dispute settlement mechanisms 

guaranteeing ‘basic human rights standards’ as defined in Article 10 of the UDHR. 

She justifies this obligation through a series of constitutional arguments, the first of 

which is based on a ‘constitutional interpretation’ 669  of the constituent treaties of 

international organizations and more particularly of the UN Charter. This instrument – 

according to which the UN aims to promote freedom and justice of individuals – shall 

be interpreted free of inconsistencies, such as the lack of judicial or arbitral remedy 

for its own staff. As a consequence, there is a constitutional obligation of the UN to 

set up alternative dispute settlement mechanisms. The second argument is based on 

the principle of mutual respect and allegiance between an international organization 

and its Member States, 670  according to which the former shall not engage the 

international responsibility of the latter in violating their own human rights 

obligations, among which the legal duty to guarantee the right of access to justice of 

individuals. A third argument lies on the dispute settlement references found in 

immunity agreements, such as in Article VIII, Section 29 of the General Convention, 

which states that ‘[t]he United Nations shall make provisions for appropriate modes of 

settlement of: (a) disputes arising out of contracts or other disputes of a private law 

character to which the United Nations is a party; (b) disputes involving any official of 

the United Nations who by reason of his official position enjoys immunity, if 

immunity has not been waived by the Secretary-General.’671 

 

This line of arguments based on constitutional principles and interpretations is very 

attractive and may certainly be recommended from a normative perspective. Indeed, it 

offers a set of remarkable legal justifications to the obligations of international 

organizations to better guarantee the right of access to justice of individuals which 

will permit to circumvent intricate situations in which national jurisdictions have to 

resolve the conflict between these individual rights and the immunity of international 

organizations. Hence, such establishment may ultimately protect the autonomy of 

these organizations and shield them from the risk that a domestic court lifts their 

immunity in favor of the right of access to justice of individuals. However, if one 

adopts a more empirical approach, there is an important gap between this theory and 
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the international practice adopted by international organizations. Indeed, as will be 

scrutinized in the next part of this PhD, there are in general no dispute settlement 

mechanisms established by international organizations to handle disputes with 

individuals, except for employment-related issues. In 1995, the UN Secretary-General 

issued a report on procedures in place for the implementation of Article VIII, Section 

29 of the General Convention. The report describes various bodies that the UN has 

utilized to adjudicate disputes.672 Although the UN has established some modes of 

dispute settlement, these certainly do not cover all situations in which individuals may 

seek to challenge acts of the UN organs.    

  

III.4.3 An ‘effective’ or ‘qualified’ dispute settlement mechanism 

 

Moreover, not any ‘machinery’ may be taken into consideration to grant an effective 

right of access to justice. This mechanism has to meet certain due process standards.673 

Scholars have used different adjectives to identify the integration of these due process 

standards, as ‘qualified’ dispute settlement 674  or ‘effective’ dispute resolution 

mechanisms. 675  For instance, Emmanuel Gaillard and Isabelle Pingel-Lenuzza 

consider that the internal dispute resolution mechanism must be independent and 

impartial, make appeal available and be effective as to its enforcement.676  

 

These requirements are reinforced by practical considerations. Indeed, individuals 

seeking to bring a claim against international organizations will often have no other 

option than to turn themselves towards national jurisdictions. The latter have to 

guarantee the right of access to justice to these private parties, as analyzed supra.677 

Hence, the possibility exists that some of the national jurisdictions may reject the 

international organization’s claim for immunity in order to preserve the right of access 

to justice of individuals and the organization. Human rights provisions consecrating 

the right of access consequently exercise a pressure on international organizations to 

set up mechanisms meeting their requirements as to the right of access to justice of 

individuals.678 
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Yet, the dispute settlement mechanisms established by international organizations 

cannot be required to meet conditions of the right of access to justice purely based on 

treaty provisions since they are not parties to such human rights treaties. Hence, the 

legal basis has to be found in international customary law, as detailed in the previous 

chapters. An additional avenue may also be envisaged to exercise pressure on 

international organizations: a remarkable case-law of equivalent protection has been 

developed by the ECtHR and national jurisdictions in this regard.679 Because their 

Member States or the forum State may be bound by the ECHR, it is defensible to 

require that mechanisms established by international organizations offer human rights 

protection that is at least equivalent (although not necessarily identical) to the 

protection offered by Article 6.  

 

For instance, a Dutch Court of Appeals held in 2007 that it sufficed that the 

international organization, the EPOrg in this instance, provided comparable legal 

protection, which was guaranteed by the possibility of submitting the case to 

ILOAT.680
 This standard of equivalent protection applies a fortiori to organizations all 

of whose Member States are Contracting Parties to the ECHR.  

 

In a recent case, the ECtHR extended application of the standard to NATO, which 

counts among its Members States that are not Contracting Parties to the Convention. 

Indeed, in Gasparini, the ECtHR held that it could review a structural lacuna in rights 

protection caused by the failure of the NATO Appeals Board to hold its sessions in 

public.681 It added, however, that its power to determine whether the procedure before 

the NATO Appeals Board was manifestly deficient was necessarily less far-reaching 

than its power to review the procedures before the contracting States’ national 

jurisdictions. 

 

One may question whether this reasoning could be extended to international 

organizations in which not a single Member State is a Contracting Party to the ECHR. 

It seems that in such cases, the standard of ‘equivalent protection’ should be 

interpreted in a somewhat looser fashion when the organization has no link 

whatsoever with the ECHR area except for having signed a headquarters agreement 

with a Contracting Party to the Convention.682 Yet, such configuration raises other 

issues, such as the sufficient jurisdictional link to the forum to justify the application 

of the ECHR to the case. These issues will be further discussed in chapter V.9 of this 

PhD. 

 

It is undeniable that among the different criteria guaranteeing the right of access to 

justice, the two criteria of independence and impartiality play a crucial role. The 

independence of dispute settlement mechanisms established by international 
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organizations is directly related to the mode of appointment of its members and the 

duration of their mandate. Moreover, these members should not be selected among the 

staff members of the organization. As to their impartiality, the possibility to challenge 

the individual members of these mechanisms has to be guaranteed to individuals. In 

addition to these core requirements, a number of secondary rules should strengthen 

these procedures: they should be well organized, have the power to take binding 

decisions and allow public hearings. As to the possibility to appeal their decisions, 

one has to admit that there are still important differences in practice and one cannot 

conclude that such appeal belongs to the fundamental conditions of the right of access 

to justice. Yet, when available, such appeal procedure permits to strengthen the due 

process character of the procedure.683  

 

III.5 Exceptions to the right of access to justice  

 

The right of access to justice is not absolute.684 As most human rights – with the 

exception of non-derogable rights such as the right to life – it may be suspended or 

limited under specific conditions and circumstances. Pursuant to the ECtHR case-law, 

restrictions to the right of access to justice shall be proportionate, pursue a legitimate 

aim and shall not ‘restrict or reduce the access left to the individual in such a way or 

to such an extent that the very essence of the right is impaired.’685 

 

These exceptions to the right of access to justice may derive from national or 

international law. The former category includes procedural restrictions such as time 

limits to bring claims, legal standing considerations, extensive length of proceedings, 

legal costs, procedural formalities, complexity of legislations, etc. 686  In the latter 

category, one may find inter alia derogations to the right of access to justice in times 

of emergency or the exclusions justified by the need to comply with measures adopted 

according to the UN Charter in relation to the maintenance of peace and security.687 In 

addition, another crucial obstacle to the right of access to justice of individuals 

frequently surfaces in cases opposing these individuals to international organizations: 

the immunities from jurisdiction and from execution granted to international 

organizations before national jurisdictions.688  
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It would exceed the scope of this PhD to extensively discuss all these restrictions and 

limitations to the right of access to justice. The choice is rather made in this chapter to 

introduce the conflict between the right of access to justice of individuals and the 

immunity of international organizations before national courts and to briefly expose 

the general trends of the ECtHR case-law in this field. This general presentation is 

indeed a prerequisite to the analysis conducted in the next part of this PhD on the 

various dispute settlement bodies established at international level – both global 

mechanisms and mechanisms established by international organizations. This 

discussion also helps to examine the specificity of the UN mandate to maintain peace 

and security and its implications on the right of access to justice in the ECtHR case-

law. 

 

A landmark decision was issued by the ECtHR in the parallel cases Waite and 

Kennedy v. Germany and Beer and Regan v. Germany, in which the ECtHR ruled on 

the criterion to be applied to resolve this conflict.689 The facts of this case will be 

discussed in detail infra.690 After having acknowledged that the right of access to a 

court was ‘not absolute’, the ECtHR considered that the immunity of an international 

organization – the ESA in this case – was ‘an essential means of ensuring the proper 

functioning of such organizations free from unilateral interference by individual 

governments.’691 The Court decided that ‘a material factor in determining whether 

granting [...] immunity from [...] jurisdiction is permissible is whether the applicants 

had available to them reasonable alternative means to protect effectively their rights 

under the Convention.’692 The Court pointed out the possibility for the applicants to 

bring their case to the ESA Appeals Board, which is ‘independent from the Agency’ 

and ‘has jurisdiction “to hear disputes relating to any explicit or implicit decision 

taken by the Agency and arising between it and a staff member”.’693 Moreover, the 

Court mentioned that the applicants could seek a remedy from the firms that hired 

them out of the ESA.694 As a consequence, the ECtHR unanimously concluded that 

Article 6(1) ECHR had not been violated.  

 

The fundamental criterion defined by the ECtHR in this case consists in the 

reasonable alternative means test. Nevertheless, the vagueness of this test combined 

with the lack of guidance on its assessment have led to intense debates both within 

national jurisdictions 695  and among legal scholars. One of the core interrogations 

implied by this case-law is whether the ECtHR requests the availability of a judicial 

mechanism meeting all the guarantees of the right of access to courts as provided for 

in Article 6(1) ECHR or whether it takes into consideration a larger range of 

reasonable alternative means. For instance, is this concept limited to judicial actions 
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or does it also include non-judicial means as the possibility to invoke diplomatic 

protection of the State against the international organization? Is the availability of 

judicial actions against other entities than the beneficiary of the immunity also 

constitutive of a reasonable alternative mean? Is there a set of minimum criteria to be 

met in order to guarantee the effectiveness? Moreover, is the absence of a reasonable 

alternative means automatically constitutive of a disproportionate restriction to the 

right of access to justice? On this last point, it is worth noting that the Court 

considered this as a ‘material factor’696 in its assessment, which seems to imply that 

this does not constitute a necessary prerequisite.697  

 

In its subsequent case-law, the ECtHR clarified certain issues and notably considered 

that NATO’s Appeals Board constituted an effective remedy in its eyes698 although its 

power to determine whether the procedure before the NATO Appeals Board was 

manifestly deficient was necessarily less far-reaching than its power to review the 

procedures before the contracting States’ national jurisdictions.699 

 

In 2013, the ECtHR pronounced itself on the immunity of the UN in a case relating to 

peacekeeping operations, brought by the Stichting Mothers of Srebrenica arguing the 

violation of the right of access to justice and the right to a remedy against the Dutch 

State. The ECtHR distinguished this case from the previously examined cases because 

of the particular mission of the UN. In these circumstances, the absence of alternative 

access to a jurisdiction did not oblige the national courts to step in.700 The ECtHR 

went further in explaining that ‘[a]s regards international organisations, this Court’s 

judgments in Waite and Kennedy and Beer and Regan cannot be interpreted in such 

absolute terms either.’ 701  Given that the immunity of the UN served a legitimate 

purpose and was not disproportionate, there was no breach of Article 6 and the 

ECtHR unanimously dismissed the case on 11 June 2013. Hence, the ECtHR 

confirmed in this decision that the mere fact that there was no alternative means did 

not automatically entail a violation of Article 6 and a rejection of the immunity of the 

international organization.  

 

This remarkable ruling contrasts with the observation in practice – as demonstrated by 

the examination of the case-law conducted in part V of this PhD – following which 

jurisdictions in Contracting States of the ECHR have generally performed the 

reasonable alternative test and conditioned the immunity of international 

organizations to the existence of alternative reasonable means. As noted by Cedric 

Ryngaert, ‘as can be gathered from an analysis of court practice dealing with the 

tension between immunities of international organizations and the right to a remedy, it 
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is not so much a question of whether a “reasonable alternative means” test ought to be 

performed, but rather of how this test should actually be conducted.’702 Moreover, it is 

interesting to note that the ECtHR itself examined alternative means in its 2013 

decision, since it mentioned that claims had been brought by the applicants against the 

Dutch State before Dutch jurisdictions.   

 

One may question whether domestic jurisdictions will reconsider their position 

following this decision. So far, to my knowledge, one decision expressly referred to 

the ECtHR case-law: a decision rendered by the Court of Appeal in The Hague on 17 

February 2015 in a case opposing trade unions of employees of the European Patent 

Office (EPO) to the EPOrg. In its decision, the Court of Appeal first noted that EPOrg 

only invoked its immunity from jurisdiction, not the absence of international 

jurisdiction. Hence, the Court of Appeal started its reasoning by considering that it 

had jurisdiction. As to the conflict between the immunity and the right of access to 

justice, the Court of Appeal acknowledged the ECtHR Mothers of Srebrenica 

judgment and noted that the mere absence of an alternative remedy did not 

automatically imply a violation of Article 6.703 The Court went further in deducing 

from the Waite and Kennedy case-law, as well as from the Al v. Italy704 and Bosphorus 

v. Ireland 705  cases, that ‘this is not about the question of whether the alternative 

judicial process offers the same protection as Art. 6 ECHR but whether this provides a 

protection that is “comparable” to it. It is decisive whether the restriction in the access 

to a national court impairs the essence of their “right to a court” (“la substance même 

du droit”) or whether the protection of the rights guaranteed by the ECHR is 

“manifestly deficient”. The foregoing leads the Appeal Court to the conclusion that 

the assertions of [the plaintiff] must be reviewed in connection with the question of 

whether the jurisdictional immunity granted to [EPO] has in essence impaired their 

right to access to a court.’706 In casu, the Court of Appeal observed that the plaintiffs 

could not exercise their right of collective bargaining protected by Article 11 ECHR 

before the internal appeals procedure nor before the ILOAT. Yet, this observation did 

not result in a presumption of a violation of Article 6 ECHR. Such violation could 
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however be observed on the basis of a number of ‘additional circumstances’, 

including the assertion by the plaintiffs that the rights of trade unions to take 

collective action and to conduct collective bargaining were systematically violated in 

a far-reaching way by the EPOrg, which also restricted the right to strike in an 

unacceptable way. Hence, the Court concluded to the existence of a manifest 

deficiency in the protection of the rights of the plaintiffs and consequently ignored 

EPO’s immunity from jurisdiction.707 

 

It will be interesting to analyze the evolution of national case-law on this specific 

question in light of the ECtHR case-law. From this general analysis of the case-law, 

which will be further scrutinized in part V of this PhD, it seems reasonable to 

conclude that domestic jurisdictions will have to assess the particular circumstances 

of the case in order to conclude whether alternative means guarantee the protection of 

the rights enshrined in the ECHR in a comparable or equivalent manner to Article 6 

ECHR. Such reasoning mainly based on the specific circumstances of a case makes it 

very difficult to predict which characteristics the alternative means have to respect to 

enter into consideration as ‘reasonable’ alternative means. This difficult and central 

task will ultimately bear on national judges.708 However, this PhD suggests in part IV 

an examination of the various dispute settlement bodies established at the 

international level – both global mechanisms and mechanisms established by 

international organizations – from a procedural perspective in order to verify whether 

they are capable of offering a ‘comparable protection’ to Article 6 ECHR and may 

consequently constitute a priori such ‘reasonable alternative means’. This does not 

imply that the domestic courts should automatically consider that these mechanisms 

do provide a comparable protection. The analysis performed in part IV of this PhD 

aims rather to offer guidance to national jurisdictions in their assessment of all 

circumstances of the case, including the ones relating to specific dispute settlement 

mechanisms established at the international level.  

 

III.6 Conclusions to part III 

 

It results from the analysis conducted in part III that the right of access to justice is a 

broad concept including the right to initiate proceedings but also other related rights 

including fundamental guarantees of due process. Its worldwide recognition has led to 

its general acceptance as a rule of customary international law, as far as national 

procedures are concerned. At the international level, the absence of global dispute 

settlement mechanisms has led certain scholars to conclude that there is no 

corresponding rule grating the right of access to international justice. Yet, 
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international human rights tribunals are progressively overcoming obstacles to 

individuals’ access to justice at the international level.  

 

In the field of international organizations, one may argue that there is sufficient 

practice and opinio juris to consider that the obligation to establish employment-

related dispute settlement mechanisms has achieved the status of international 

customary law. As far as other types of disputes are concerned, it seems more 

reasonable to argue that access to justice has come part of the way towards its 

recognition as a true enforceable right under international customary law. There is 

indeed no sufficient practice of international organizations establishing dispute 

settlement mechanisms for other types of disputes to demonstrate the emergence of a 

larger principle of customary law. 

 

Moreover, a number of constitutional arguments may be raised to support the view 

that international organizations are under an obligation to guarantee the right of access 

to justice to individuals affected by their acts and decisions, both vis-à-vis these 

individuals and vis-à-vis their Member States to establish dispute settlement 

mechanisms. Yet, these arguments are subject to discussion and have not led to 

concrete implementation in practice since there are only few mechanisms established 

by international organizations.   

 

Beyond these direct sources of obligations, it is remarkable that human rights 

provisions consecrating the right of access also exercise a pressure on international 

organizations to set up mechanisms meeting their requirements as to the right of 

access to justice of individuals. This is a consequence not only of decisions taken by 

national jurisdictions to reject the immunity of international organizations in favor of 

the right of access to justice of individuals but also of decisions adopted by 

international jurisdictions such as the ECtHR to uphold Member States’ responsibility 

if the internal dispute settlement mechanism established by the international 

organization did not guarantee an equivalent protection to human rights to the one 

offered by Article 6 ECHR.709 

 

Moreover, not any ‘machinery’ may be taken into consideration to grant an effective 

right of access to justice: this mechanism has to meet certain due process standards, 

among which the two criteria of independence and impartiality play a fundamental 

role. In addition, secondary rules should strengthen these procedures: they should be 

organized, have the power to take binding decisions and allow public hearings. 
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IV International dispute settlement mechanisms 
 

In 1923, the PCIJ defined the concept of a ‘dispute’ as a ‘disagreement on a point of 

law or fact, or a conflict of legal views or interests between two persons.’710 Such 

disagreements may be brought before specific dispute settlement mechanisms. Part IV 

of this PhD focuses on international dispute settlement mechanisms, while part V 

examines national dispute settlement mechanisms, namely national jurisdictions.  

 

The models for international dispute settlement are diverse, inasmuch as they remain 

within the limits of peaceful means.711 This derives from Article 33, paragraph 1 of the 

UN Charter, which states that ‘[t]he parties to any dispute, the continuance of which is 

likely to endanger the maintenance of international peace and security, shall, first of 

all, seek a solution by negotiation, enquiry, mediation, conciliation, arbitration, 

judicial settlement, resort to regional agencies or arrangements, or other peaceful 

means of their own choice.’  

 

Several methods of classification of these dispute settlement mechanisms have been 

proposed in literature. Adopting a broad approach, Philippe Sands and Pierre Klein 

suggested dividing them into two categories, namely diplomatic means, in which the 

parties keep control over the settlement – as negotiation, consultation, mediation, 

conciliation or inquiry – and legal means, in which the settlement is legally binding 

for the parties – as arbitration and judicial mechanisms. 712  A more sophisticated 

classification was suggested by Kirsten Schmalenbach on the basis of three factors: 

the institutional setting, the method of dispute resolution and assigned power.713  

 

Following this latter classification, the first criterion permits to distinguish internal 

dispute settlement mechanisms, which are settled by the parties themselves as in 

negotiations for instance, from external mechanisms, which require the intervention of 

a third party. The latter may intervene as a mediator to help the parties to find a 

solution themselves or determine the settlement as adjudicator.  

 

As to the second criterion, there are three core forms of dispute settlement 

mechanisms, namely judicial, quasi-judicial and non-judicial dispute settlement. 714 

Judicial dispute settlement requires the intervention of an independent and impartial 
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body having competence to issue legally binding decisions – judgments – on the basis 

of facts as determined by due process, such as the public character of hearings.715 This 

is performed by an international jurisdiction, such as the CJEU and the ECtHR, or an 

international arbitration. Quasi-judicial settlement combines elements from both 

judicial and non-judicial procedures.716 It generally relies on a relatively independent 

body taking binding or non-binding decisions, but which follows a number of 

procedural due process rules. Both the World Bank Inspection Panel (WBIP)717 and 

the WTO dispute settlement system 718  – essentially composed of the panels, the 

Appellate Body and the Dispute Settlement Body – constitute examples of quasi-

judicial bodies. Non-judicial settlement covers all other dispute settlement 

mechanisms, which are generally based on political dynamics, as negotiation, 

conciliation, mediation, diplomatic protection, etc.   

 

Finally, the power assigned to the third party in external mechanisms serves as a third 

factor to classify dispute settlement mechanisms. In some cases, the external body has 

the power to issue legally binding decisions on the parties, whereas other bodies 

render non-binding reports, opinions, recommendations or observations. The former 

may be identified as international adjudication while the latter consists in soft 

settlement.  

 

Pursuant to the analysis undertaken in the previous part, the right of access to justice 

implies the right to be heard not by just any authority but by a court, tribunal or 

arbitration – inasmuch as its independence and impartiality are guaranteed. 719  As 

submitted in the previous part, the notion of ‘tribunal’ entails the power to issue 

binding decisions which may not be altered by non-judicial authorities.720 Following 

this perception, only judicial or arbitral dispute settlement mechanisms offer 

individuals sufficient guarantees to effectively exercise their right of access to justice. 

Yet, a more flexible standard – the reasonable alternative means – has emerged out of 

the Waite and Kennedy case-law of the ECtHR in relation to the right of access to 

justice of individuals confronted with disputes with international organizations.721 This 

obligation is not fulfilled by the simple creation of a forum to handle disputes with 

individuals, as certain criteria have to be met in order to guarantee the adequacy of 

these alternative means. 722  Nonetheless, this standard incontestably enlarges the 
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spectrum of dispute settlements that may be taken into consideration to guarantee the 

right of access to justice.  

 

In this part, the international dispute settlement mechanisms are analyzed, both from a 

global perspective and from the perspective of specific international organizations. 

The main features of these means are examined in order to determine whether they are 

sufficiently effective as to meet the requirements of the right of access to justice of 

individuals. Moreover, given the general theme of this PhD, their suitability as human 

rights mechanisms will also be examined in this part.  

 

The first chapter examines this issue from a global perspective. As a starting point, 

one observes that there is no global judicial dispute settlement mechanism for disputes 

involving international organizations. The ICJ has no jurisdiction to handle 

contentious cases involving international organizations, as opposed to advisory cases 

– within certain limits. Currently, two specific dispute settlement mechanisms are 

open to a certain extent to international organizations, namely the International 

Tribunal for the Law of the Sea (ITLOS) and the WTO dispute settlement mechanism. 

In addition, the PCA may provide for a global dispute settlement mechanism handling 

disputes between individuals and international organizations, but its scope is generally 

limited to the contractual relations. As to human rights mechanisms, three regional 

human rights jurisdictions – the ECtHR, the African Court on Human and Peoples’ 

Rights (AfCHPR) and the IACtHR – will be assessed with regard to their competence 

to handle cases involving international organizations. Moreover, the discussion on the 

creation of a World Court of Human Rights will be briefly examined. These sections 

will be followed by a section on the UN human rights treaty monitoring bodies as 

accountability mechanisms which could be envisaged to denounce human rights 

violations attributable to international organizations, subject to a reform of the current 

system.  

 

The second chapter provides an overview of some dispute settlement mechanisms 

established by international organizations to handle complaints brought by private 

parties against their acts or decisions. The first section examines the administrative 

tribunals for employment-related disputes. The second section focuses on the 

mechanisms established to handle disputes arising out of contracts between 

international organizations and individuals. The third section studies disputes with 

third parties and is subdivided into four subsections according to the activities 

conducted by the international organizations, namely peace and security operations, 

international territorial administration, economic governance, and, as a specific case, 

the judicial protection in the EU.  
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IV.1 Global mechanisms 
 

It has been noted in 2002 that ‘[w]ith the exception of the specific case of the 

European Communities, very rarely do international organizations interact with other 

organizations or states in international judicial fora. Arbitrations involving 

international organizations appear to be the only avenue for contentious procedures 

involving international organizations and so far they have been rarely resorted to in 

practice.’723 This chapter examines if this statement is still valid nowadays and in the 

affirmative, which reasons may explain this lack of participation. Moreover, the 

particular case of disputes involving individuals and international organizations is 

inspected in this context.   

 

IV.1.1 Lack of a global judicial dispute settlement mechanism  

 

There is no general dispute settlement mechanism to handle disputes involving 

international organizations, such as the ICJ for States. One could be tempted to justify 

the absence of general dispute settlement for international organizations by the broad 

diversity of international organizations. Indeed, unlike States, international 

organizations ‘remain very heterogeneous legal entities’ in public international law.724  

 

A similar concern was raised by the Working Group established by the ILC in the 

early stages of its work on the responsibility of international organizations. Indeed, 

the Working Group noted in its 2002 report that ‘[t]he definition of international 

organizations […] comprises entities of a quite different nature. Membership, 

functions, ways of deliberating and means at their disposal vary so much that with 

regard to responsibility it may be unreasonable to look for general rules applying for 

all intergovernmental organizations, especially with regard to the issue of 

responsibility into which States may incur for activities of the organization of which 

they are members. It may be necessary to devise specific rules for different categories 

of international organizations.’725 However, this position was not followed by the ILC 

in its subsequent work since it adopted Draft Articles regulating the responsibility of 

all international organizations, irrespective of their type and activities. It is true that 

the Draft Articles contain certain references to the ‘rules of the organization’ and a 

specific rule on lex specialis, Article 64, which open the door for specific regimes of 

responsibility organized by the international organizations themselves. Yet, these 
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mechanisms did not prevent the criticism, mainly by the EU, that the specificities of 

each international organization had not been sufficiently taken into consideration.726   

 

Prima facie, it seems indeed that the diversity of international organizations may 

hinder the establishment of a single judicial dispute settlement mechanism at the 

global level. Yet, such jurisdiction would have to decide on the individual 

circumstances of a case and consequently take into consideration the specificities of 

the international organization involved. While the diversity of international 

organizations would inevitably complicate the work and the practicality of such 

jurisdiction, it would not per se jeopardize its essence. One could, for instance, 

imagine a system in which different chambers of such jurisdiction would specialize 

themselves in certain fields of activities of international organizations, such as 

economic governance, peace operations, territorial administration, etc.  

 

A separate section of this chapter focuses on the current competences of the ICJ – 

both in contentious and advisory cases – and questions as to whether its jurisdiction in 

contentious cases could/should be extended to international organizations in the 

future. Yet, prior to examining the potential of the ICJ, one should mention the 

existing dispute settlement mechanisms at a global level in which international 

organizations may be parties.  

    

IV.1.2 Specific universal dispute settlement mechanisms 

 

At the universal level, ITLOS is the only example of a judicial mechanism that may 

handle complaints involving international organizations for international law 

violations, namely violations of UNCLOS.727 Although Part XV of UNCLOS reserves 

the jurisdiction of ITLOS to UNCLOS State Parties, Article 1, paragraph 2(2) adds 

that UNCLOS applies mutatis mutandis to other entities, including international 

organizations entitled to participate in UNCLOS under Annex IX. So far, the EU is 

the only non-State party to UNCLOS and it has not yet accepted the compulsory 

jurisdiction of ITLOS under Article 287 paragraph 1(a) UNCLOS. Currently, it is 

only subject to arbitration proceedings according to Article 287, paragraph 3 if it does 

not agree on the ad hoc jurisdiction of ITLOS. In this context, one notes that the EU 

has appeared as a party to proceedings before ITLOS against Chile.728  

 

Individuals may only appear before ITLOS under specific circumstances described in 

Article 187 UNCLOS – individuals who have been sponsored by a State may appear 

before the ITLOS Seabed Disputes Chamber to resolve disputes relating to Part XI of 
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UNCLOS under specific conditions – and Article 292 UNCLOS – individuals may 

seek the prompt release of vessels and crews under certain conditions including that 

such application may only be made ‘by or on behalf of the flag State of the vessel.’ 

ITLOS may also have jurisdiction upon other agreements than UNCLOS. There are 

ten topic-related conventions conferring jurisdiction to the ITLOS. 729  Pursuant to 

Article 20, paragraph 2 of its Statute, ITLOS is open to other entities than State 

Parties as long as the jurisdiction is accepted by all the parties to the case.730  

 

The EU has also submitted itself to another international dispute settlement 

mechanism, namely the WTO dispute settlement system. This mechanism ‘is without 

a doubt the cream of the crop of the WTO law.’731 Pursuant to the Understanding on 

rules and procedures governing the settlement of disputes,732 the mechanism is based 

on a political institution composed of representatives of all WTO members, the 

Dispute Settlement Body (DSB) and quasi-judicial institutions such as panels, the 

Appellate Body and arbitrators. In short, the DSB supervises the dispute settlement: if 

the consultations between the parties do not permit the settlement of the dispute, the 

DSB may refer the dispute for adjudication in establishing a panel. The panelists are 

generally selected in consultation with the parties to the dispute among experts from 

different countries. The panel issues a report to the DSB, which can only reject the 

report by consensus. Otherwise the report is adopted by the DSB and becomes 

binding for the parties. A second degree of procedure is offered to the parties, which 

may appeal the report before the Appellate Body. The DSB is responsible for 

accepting or rejecting its decision and supervising its implementation.  

 

The EU, as a WTO member since 1995, makes use of the dispute settlement 

mechanism. 733  On 20 February 2015, the EU was actively involved in 47 WTO 

disputes, 25 as the complaining party and 22 as the defendant. Among these cases, 11 

concerned the US. 734  Yet, apart from the EU, there is no other international 

organization that is a party to the WTO.  

 

Both dispute settlement mechanisms described in this section concern precise fields of 

competences. Human rights are not as such within their material scope of competence. 

Moreover, they are not open to all international organizations, but only to selected 

entities – as defined in Article 1, paragraph 2(2) UNCLOS in the case of ITLOS – or 

members of other international organizations – such as the WTO members, which are 
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all States except for the EU. So far, the only international organization that has been 

subject to their jurisdiction is the EU, which occupies a very specific place among 

international organizations because of its ‘far-reaching forms of co-operation’ and 

‘supranational features’.735 Indeed, the EU is ‘considered special not because of its 

identity problems but because of the high degree of “constitutional” development, 

supranational components and the rule of law features within this organisation making 

it look almost like a federation of states […].’736 This observation confirms the quote 

enounced in the introduction of this chapter following which the EU constitutes an 

exceptional case of an international organization interacting with other organizations 

or States in international judicial fora.737 

 

IV.1.3 International Court of Justice 

 

Among the six principal organs of the UN established by Article 7 of the UN Charter, 

the ICJ has a particular status since it is the ‘principal judicial organ’ of the UN, as 

stated in Article 92 of the Charter. International organizations cannot be parties in 

contentious cases before the ICJ, but they have standing in advisory proceedings. 

These two types of proceedings are consequently distinguished in this section.  

 

A. Contentious cases 

 

Article 34, paragraph 1 of the ICJ Statute precludes international organizations from 

being parties in contentious cases before the Court.738 The impossibility to bring cases 

against international organizations has given rise to peculiar cases in practice, such as 

the claims brought by Yugoslavia (and subsequently Serbia and Montenegro) against 

ten NATO Member States for a NATO bombing campaign.739   

 

As noted by Judge Jennings, this exclusion of international organizations from the 

contentious jurisdiction of the ICJ constitutes an ‘extraordinary anomaly’.740 Their 

inclusion was discussed during the UN Conference on International Organization at 

San Francisco in 1945.741 Yet, the Chairman of the Committee of Jurists advocated 
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that international organizations should not have the right to be parties before the ICJ. 

The Venezuelan representative, Dr. Gómez-Ruiz, declared ‘that it was necessary to 

make some provision for settling jurisdictional conflicts between international 

organizations.’ He notably suggested the ICJ to settle the administrative competence 

of various international organizations, such as the International Labor Organization 

(ILO) and the Economic and Social Council. The French representative, Professor 

Basdevant, responded that such change would fundamentally modify the feature of 

the ICJ as a successor of the PCIJ, which had decided only on cases between States at 

present. An alternative view was suggested by Sir Eggleston, the Australian Alternate, 

who said that his Government wanted to give international organizations connected 

with the UN the right to bring cases before the ICJ. In the end, the exclusion of the 

international organizations was voted. As noted by Clyde Eagleton, ‘the lack of vision 

shown in this discussion is regrettable.’742 

 

The discussion continued afterwards with the declaration in 1954 of the IDI following 

which Article 34 of the Statute should be widened ‘so as to grant access to the Court 

to international organizations of States of which at least a majority are Members of 

the United Nations or Parties to the Statute of the Court.’743 In 1956, the ILA adopted 

a motion to consider the direct access to the ICJ to the UN and its Specialized 

Agencies.744 In 1997, Guatemala and Costa Rica proposed amendments to Article 34 

of the Statute detailing how the ICJ could widen its jurisdiction to international 

organizations.745 However, the delegations at the Special Committee on the Charter of 

the UN and on the Strengthening of the Role of the Organization considered that there 

was no need for such extension because the existing mechanisms for dispute 

settlement between international organizations and States – mainly arbitration – were 

sufficient and the ICJ had already more than enough work.746  

 

Nevertheless, numerous scholars – rightly in my view – continue to plead for an 

opening of the ICJ’s contentious competence to international organizations.747 Robert 

Kolb considers that ‘[p]rovided that the accepted intergovernmental organisations 

were strictly defined, there is no reason to see such a reform as in any way disturbing 

the Court’s practical ability to go about its business. In modern conditions, there is 

really no justification for the exclusion of the most important intergovernmental 
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organisations.’748 Yet, he adds that this opening should be limited to disputes between 

international organizations and States. Indeed, he considers that ‘it goes without 

saying that to open the Court to private interests or private individuals would 

completely alter its character and is not a practicable proposition.’749 It seems indeed 

that such extension would constitute a Copernican revolution of the ICJ’s initial 

mandate and would entail high risks of suffocation of the entire mechanism.  

 

As to the more realistic aspect of this proposal, namely the opening of the ICJ to 

international organizations, it remains uncertain whether international organizations 

would be willing to submit themselves to its jurisdiction. For instance, the CJEU 

recently held in its Opinion 2/13 that ‘[t]he Court has already had occasion to find that 

jurisdiction to carry out a judicial review of acts, actions or omissions on the part of 

the EU, including in the light of fundamental rights, cannot be conferred exclusively 

on an international court which is outside the institutional and judicial framework of 

the EU (see, to that effect, Opinion 1/09, EU:C:2011:123, paragraphs 78, 80 and 

89).’750 Although this Opinion of the CJEU expressly concerned the ECtHR, one may 

submit that a similar reasoning could be applied with regard to the ICJ.   

 

A more audacious view was advocated by Karel Wellens, who considered that 

international organizations would consent to the ICJ jurisdiction if they could because 

‘the advantages for the organisation emanating from such locus standi as a potential 

applicant would probably outweigh the anticipated disadvantages of becoming a 

respondent in a dispute with a state.’751 

 

As to the relevance of the ICJ as a human rights dispute settlement mechanism, 

Article 36, paragraph 1 of the ICJ Statute indicates that its jurisdiction ‘comprises all 

cases which the parties refer to it and all matters specially provided for in the Charter 

of the United Nations or in treaties and conventions in force.’ Paragraph 2 adds that 

the States parties may declare that they recognize as compulsory the jurisdiction in all 

legal disputes concerning the interpretation of a treaty, any question of international 

law, the existence of a breach of an international obligation, and the nature or extent 

of reparation. The central concept underlying the ICJ jurisdiction is the consent of the 

State parties. Hence, there is no reason to a priori exclude human rights from its 

scope of application. One notices that the ICJ has increasingly been involved in 

human rights issues in recent years, such as the 2004 advisory opinion in Legal 

Consequences of the Construction of a Wall in the Occupied Palestinian Territory,752 

the 2007 judgment in Application of the Convention on the Prevention and 
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Punishment of the Crime of Genocide 753  and the 2010 and 2012 judgments in 

Ahmadou Sadio Diallo.754  

 

This last case is particularly interesting because it is the first one in the history of the 

ICJ decided on the basis of an international human rights treaty (the ICCPR), a 

regional human rights treaty (the African Charter on Human and People’s Rights) and 

the Vienna Convention on Consular Relations of 1963. 755  Mr. Diallo, a Guinean 

citizen, had been arrested and detained in the Democratic Republic of Congo in view 

of his expulsion. In 1998, the Guinean Government filed an application in the registry 

of the ICJ instituting proceedings against the Democratic Republic of Congo for 

‘serious violations of international law’ allegedly committed upon a Guinean national. 

Hence, this case – which was essentially a human rights case – reached the ICJ 

through the exercise of diplomatic protection. 756  In this context, Judge Cançado 

Trindade observed that ‘[i]t is reassuring to see that even a tool conceived in the inter-

State optics like diplomatic protection, may turn out to be utilized to safeguard human 

rights’ and ‘[t]he procedure for the vindication of the claim originally utilized (by the 

applicant State) was that of diplomatic protection, but the substantive law applicable 

in the present case [...] is the International Law of Human Rights.’757 This evolution 

shall be supported inasmuch as it strengthens the human rights protection in 

supplementing global and regional human rights mechanisms. 758  However, such 

evolution may simultaneously entail a danger of fragmentation in case of significantly 

diverging decisions.759  

 

B. Advisory cases760 

 

Pursuant to Article 96 of the UN Charter, the General Assembly and the Security 

Council may request an advisory opinion from the ICJ on any legal question. Other 

organs and specialized agencies may also request such opinion if they are so 
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authorized by the General Assembly. The ICJ stated in its Certain Expenses of the 

United Nations advisory opinion requested by the General Assembly that there is no 

procedure for determining the validity of an act of a UN organ: ‘[a]s anticipated in 

1945, therefore, each organ must, in the first place at least, determine its own 

jurisdiction’.761  

 

Notwithstanding the absence of any reference to the ICJ’s competence to act as a 

constitutional court within the UN, the Court has in some cases reviewed the legality 

of the acts of UN political organs. I will not enter into a detailed analysis of these 

cases here. Reference can be made to the study of Mohamed Amr, who notes that the 

ICJ has both explicitly and implicitly conducted a review of UN acts.762 He considers 

that ‘it is in the interests of the UN in the first place and in the interests of its member 

states, that the political organs’ acts should be revisable. The most appropriate organ 

within the UN system to do this is the ICJ as the principal judicial organ of the UN.’ 

However, the competence of the ICJ to review acts of UN organs remains highly 

controversial. Moreover, the Court may only act at the request of an organ or a 

specialized agency. Individuals are not allowed to file a claim before the ICJ.  

 

It is important to note that a request for an advisory opinion may be brought against 

the background of an international dispute. In this context, the advisory opinion may 

serve as ‘a gateway for a subsequent political dispute settlement.’ 763  Moreover, 

advisory opinions may be accepted as decisive by the parties involved in the dispute. 

For instance, Article VIII, Section 30 of the General Convention states that ‘[a]ll 

differences arising out of the interpretation or application of the present convention 

shall be referred to the International Court of Justice, unless in any case it is agreed by 

the parties to have recourse to another mode of settlement. If a difference arises 

between the UN, on the one hand, and a member, on the other, a request can be made 

for an advisory opinion on any legal question involved in accordance with Article 96 

of the Charter and Article 65 of the Statute of the Court. The opinion given by the 

Court shall be accepted as decisive by the parties.’  

 

The request for an advisory opinion must be made according to Article 96 of the UN 

Charter, which means that the right of initiative belongs to the UN organs and not to 

Member States. However, ‘the remedial potential for the member state is real and 

could include the whole range of remedial consequences that would normally flow 

from a ruling of the Court on the organisation’s responsibility for non-compliance 

(that is, abuse) with the [General] Convention, which has to be accepted as “decisive” 

by both “parties”.’764 Indeed, this ‘decisive’ feature of the ruling of the ICJ seems to 

extend the boundaries of the ICJ’s competences. The ICJ nevertheless held that this 
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does not change the advisory nature of the Court’s function. 765  In its view, a 

‘distinction should thus be drawn between the advisory nature of the Court’s task and 

the particular effects that parties to an existing dispute may wish to attribute, in their 

mutual relations, to an advisory opinion of the Court, which, as such has no binding 

force.’766 

 

This statement was issued in the 1999 advisory opinion of the ICJ in the 

Cumaraswamy case, which constitutes a remarkable illustration of the application of 

Section 30 of the General Convention. This case concerned a dispute between the UN 

and Malaysia on the immunity from legal process of the Special Rapporteur of the 

Commission on Human Rights, Mr. Cumaraswamy. This Malaysian jurist had 

received the mandate to conduct an inquiry on the independence of the judiciary, 

lawyers and court officials. Mr. Cumaraswamy was subject to lawsuits brought in 

Malaysia by companies which reproached him for having commented litigations 

involving these companies in an article which allegedly contained defamatory words 

for these companies. The UN Secretary-General considered that Mr. Cumaraswamy 

was immune from legal process on the basis of the General Convention, but this view 

was rejected by Malaysian authorities. A request for an advisory opinion was made by 

the Economic and Social Council of the UN and the ICJ considered that the General 

Convention was applicable to the Special Rapporteur, who was consequently covered 

by the immunity from legal process for acts conducted in the performance of his 

mission.    

 

It is unfortunate that this mechanism is less than clear for individuals seeking to 

challenge acts committed by UN organs. Individuals depend on the willingness of 

their State to defend their interests and to bring the issue to an UN organ, which in 

turn may request an advisory opinion from the ICJ.767 Moreover, it is for the UN organ 

to formulate the question; the Member State may not control the drafting process.768   

 

Another area in which the advisory opinions of the ICJ have been accepted as decisive 

consists in the review of judgments of administrative tribunals of international 

organizations on specific grounds. This specific procedure is currently limited to the 

judgments of the ILOAT, as mentioned in Article XII of the Statute of the ILOAT, 

which reads as follows: ‘1. In any case in which the Governing Body of the 

International Labour Office or the Administrative Board of the Pensions Fund 

challenges a decision of the Tribunal confirming its jurisdiction, or considers that a 

decision of the Tribunal is vitiated by a fundamental fault in the procedure followed, 

the question of the validity of the decision given by the Tribunal shall be submitted by 
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the Governing Body, for an advisory opinion, to the International Court of Justice. 2. 

The opinion given by the Court shall be binding.’ Moreover, the annex to the Statute 

of the ILOAT extends this possibility to any executive board of an international 

organization having made a declaration under Article II paragraph 5 of the Statute.769 

In the past, the possibility to request an advisory opinion from the ICJ was also 

possible for judgments rendered by the UNAT pursuant to former Article 11 of the 

Statute of the UNAT. 770  However, this procedure was considered to be ‘neither 

constructive nor useful’ 771  and was consequently suppressed by the UN General 

Assembly in 1995.772 

 

So far, the ICJ has issued two advisory opinions on decisions issued by the ILOAT: 

the first one in 1956773 and the second one in 2012. This latter advisory opinion was 

rendered upon request by the IFAD Executive Board, seeking to challenge an ILOAT 

judgment upon a complaint filed against the IFAD. The Executive Board notably 

questioned whether the ILOAT was competent to decide on the case. In its advisory 

opinion, the ICJ confirmed the ILOAT’s competence, but also clarified that this 

procedure did not constitute an appeal on the merits of the judgment.774  

 

Such procedure is highly objectionable from the point of view of the equality of 

parties, since it reserves the right to bring a claim unilaterally to the political organs of 

the international organization as opposed to the staff members involved in the dispute. 

In addition, the Statute of the ICJ only permits the international organization 

concerned to appear before the ICJ, as opposed to the staff member. This obviously 

runs counter to the right of access to justice and the right to equality of arms.775 The 

ICJ itself expressed concern about the inequality of access to the court but 

simultaneously clarified that it could not reform the system. It rather tried to alleviate 

the inequality between the parties in notably refusing any oral proceeding and 
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obliging IFAD to transmit any statement of the staff member which the member 

would wish to bring to the attention of the Court.776   

 

This advisory opinion demonstrates that the entire procedure should be reconsidered, 

as acknowledged by Judge Cançado Trinidade in a Separate Opinion to the advisory 

opinion.777 One possibility would be to reform the UN Charter, the ICJ Statute and the 

ILOAT Statute in order to guarantee the right of access to justice to individual staff 

members in granting them the right to ask for advisory opinions on ILOAT judgments 

and appear before the ICJ. Such view would imply that these individuals could be 

considered as subjects of international law, as pleaded by Judge Cançado Trinidade.778  

 

This being said, one may wonder ‘whether the ICJ is the most appropriate forum to 

settle this kind of controversies.’779 In my view, a number of elements plead for a 

negative answer to this question. First, even if the advisory opinion should be binding 

for the parties, it remains legally speaking an advisory opinion limited to specific 

questions of jurisdiction or procedural validity. It is not a decision on the merits of the 

case. Second, the applicable law to employment disputes mainly consists in the 

internal law of the international organization concerned, its founding articles of 

agreement, its staff regulations, etc. Hence, a specific mechanism established by the 

international organization itself or within the ILOAT internal dispute settlement 

mechanism seems more appropriate to handle this type of dispute than the ICJ, which 

generally decides on cases involving public international law stricto sensu.780 Third, 

such procedure would most probably involve long delays and entail high amounts of 

costs for the individual staff member.781 For these reasons, I would advocate a revision 

of the ILOAT internal judicial system in order to provide an internal appellate 

procedure rather than reviewing the competence of the ICJ in this regard.782      

 

IV.1.4 Permanent Court of Arbitration 

 

The PCA was established in 1899 as an international organization to facilitate 

arbitration and other forms of pacific dispute settlement between States.783 Its role has 

evolved and nowadays it offers a variety of services for the resolution of disputes 

                                                 
776

 See paragraph 45 of the Advisory Opinion.  
777

 Paragraph 81 of his Separate Opinion.  
778

 Paragraphs 51 and 56 of his Separate Opinion. 
779

 D. Gallo, ‘The Right of Access to Justice for the Staff of International Organizations. The Need for 

a Reform in light of the ICJ Advisory Opinion of 1 Feb 2012’, in R. Virzo & I. Ingravallo, eds., 

Evolutions in the Law of International Organizations (Leiden, Martinus Nijhoff Publishers 2015) pp. 

509-532, p. 526.  
780

 Ibid., pp. 528-529. 
781

 Opinion prepared by Geoffrey Robertson Q.C., Doughty Street Chambers, London, for the 

Information Meeting on the ILO Administrative Tribunal Reform and related matters, available at 

http://www.ilo.org/public/english/staffun/info/iloat/robertson.htm. 
782

 For further discussion on the ILOAT, see infra, IV.2.1.B.a. 
783

 The 1899 Convention for the Pacific Settlement of International Disputes is available at 

http://www.pca-cpa.org/showfile.asp?fil_id=192.  

http://www.ilo.org/public/english/staffun/info/iloat/robertson.htm
http://www.pca-cpa.org/showfile.asp?fil_id=192


173 

 

involving not only States, but also intergovernmental organizations and private parties. 

The different types of arbitration submitted to the PCA are governed by Optional 

Rules adopted by the Steering Committee of the PCA, as of 1992. In this context, 

‘Optional Rules for Arbitration between International Organizations and Private 

Parties’ entered into force on 1 July 1996. 784  These Rules were based on the 

UNCITRAL Arbitration Rules.785  

 

According to these Optional Rules, an international organization and ‘a party that is 

neither a State nor an international organization’ may agree in writing that disputes 

shall be referred to arbitration under the PCA Optional Rules. The parties may agree 

to modify these Rules in writing. As mentioned in Article 1, paragraph 2 of these 

Optional Rules, ‘[a]greement by a party to arbitration under these Rules constitutes a 

waiver of any right of immunity from jurisdiction, in respect of the dispute in 

question, to which such party might otherwise be entitled. A waiver of immunity 

relating to the execution of an arbitral award must be explicitly expressed.’ The 

parties may decide to appoint one or three Arbitrators. The rules governing the 

appointment of these Arbitrators are enumerated in Articles 6 to 8 of the Optional 

Rules. Pursuant to Article 32, paragraph 2, ‘[t]he award shall be made in writing and 

shall be final and binding on the parties. The parties undertake to carry out the award 

without delay.’ Moreover, the award shall include the reasons underlying the decision, 

unless the parties agree otherwise and is made public only with the consent of the 

parties. This constitutes an interesting feature of the arbitration procedure to avoid the 

negative repercussions of the publicity of disputes on the reputation and credibility of 

the parties. Yet, there is no right to appeal an arbitral award.  

 

Given this possibility to keep the arbitral procedure and its final award secret, it is 

impossible to assess the impact and the use of this procedure in practice. An 

investigation conducted in 2014 concluded to the overall number of approximately 50 

arbitral proceedings having been conducted in disputes involving individuals and 

international organizations, out of which only a small minority gave rise to a 

published award.786 The vast majority of these proceedings was brought before ad hoc 

arbitrators applying the UNCITRAL Arbitration Rules. 787  So far, one single case 

involving an international organization and a private party is published on the website 

of the PCA, namely a case brought against the IFAD by an Italian company named 

Polis Fondi Immobliare di Banche Popolare S.G.R.p.A. The dispute, which arose out 

of a lease agreement, was launched in 2009 at the PCA. An Arbitral Tribunal 
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composed of three Arbitrators was established, before which the parties exchanged 

their arguments, both in written statements and during an oral hearing. On 17 

December 2010, the Arbitral Tribunal issued its final award. 788  The Tribunal 

considered that each party had to bear an equal share of the cost, namely €65,947.56 

for each party.  

 

This procedure guarantees the main institutional requirements of the right of access to 

justice identified in the previous part. The rules governing the appointment of 

Arbitrators guarantee their independence and impartiality and their decisions are 

binding. Moreover, the parties may expose their arguments both in writing and in an 

oral hearing and the procedure offers a number of additional advantages including 

discretion and a quick settlement. On a more negative note, one may deplore that 

there is no right to appeal the award issued by the Arbitral Tribunal. In addition, the 

costs involved by the procedure may seem prohibitive for individuals. In this regard, 

it should be noted that the repartition of costs is decided by the Arbitral Tribunal 

pursuant to the particular circumstances of the case and the responsibility of each 

party. Given the scarce availability of arbitral awards on disputes involving 

international organizations and private parties, it is not possible to draw conclusions 

as to the costs involved by such procedure.  

 

In general, this brief presentation of the PCA procedure permits to conclude that this 

constitutes an effective dispute settlement mechanism for private parties and 

international organizations. 789  Yet, it presupposes the existence of an agreement 

between both parties to submit their dispute to the PCA. The contractual relationship 

between an international organization and an individual obviously provides for a 

propitious field in this regard. However, it should not be limited to contractual 

relations. One could imagine that an international organization and a third party 

would submit their dispute to the PCA even if they are not bound by a pre-existing 

contract.  

 

In this regard, the practice developed by the International Criminal Police 

Organization (INTERPOL) deserves particular attention. Indeed, for any dispute with 

private parties which is not related to employment – for which INTERPOL 

recognized the jurisdiction of the ILOAT – INTERPOL agreed as default mechanism 

that any dispute should be settled in accordance with the Optional Rules for 

Arbitration between International Organizations and Private Parties of the PCA by a 

Tribunal composed either of one or three members to be appointed by the Secretary-

General of the PCA. This was enacted in Article 24(1) of the revised Headquarters 

Agreement concluded between France and INTERPOL, which entered into force on 1 

September 2009. As noted by Rutsel Silvestre J. Martha, ‘[t]he effect of this provision 
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is to exclude the possibility that any French court can unilaterally determine the 

question whether the alternative means provided by the Organisation is adequate.’790 

 

As to its suitability as a human rights mechanism, this question is closely related to 

the legal framework applied by the PCA in its examination of the dispute. There is no 

explicit reference to human rights among the rules to which the arbitral tribunal 

should have regard to pursuant to Article 33 of the Optional Rules. Yet, this Article 

mentions the general principles governing the law of international organizations and 

the rules of general international law. Hence, there is no reason to a priori exclude 

human rights from its scope of application. The limited number of arbitral awards 

published does not permit to take any conclusion in this regard though.791  

 

IV.1.5 Human rights judicial dispute settlement mechanisms 

 

There is currently no global judicial dispute settlement mechanism specialized in the 

protection of human rights. The idea of establishing a World Court of Human Rights 

already emerged in 1947, when Australia submitted a Draft Resolution for an 

International Court of Human Rights792 at the UN Commission on Human Rights. 

However, the project was rejected in favor of the treaty monitoring bodies.793 Despite 

its rejection at that time, the proposal resurrected on several occasions794 and notably 

in 2008, when Switzerland included this item in its Agenda for Human Rights.795 The 

Swiss Government financed two research projects in order to draft a Statute for the 

World Court of Human Rights, one by Martin Scheinin at the European University 

Institute (EUI) and another one by Julia Kozma and Manfred Nowak at the Ludwig 

Boltzmann Institute of Human Rights. A consolidated version of these two drafts was 

presented in 2010.796  

 

According to Article 1 of the Consolidated Statute, the World Court would be a 

permanent institution having ‘the power to decide in a final and binding manner on all 

complaints about alleged human rights violations brought before it in accordance with 

this Statute.’ The Court would be able to receive and examine complaints launched by 

individuals, NGOs or groups of individuals against States parties to the Statute in 

relation to any human rights treaty to which the respective State would be a party. Its 

jurisdiction would also include cases brought against international organizations or 
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non-State actors including business corporations, provided that these entities would 

have made a declaration recognizing the Court’s jurisdiction in relation to human 

rights enlisted in human rights treaties.  

 

One of the core justifications advanced by the proponents of the proposal consists in 

the inclusion of international organizations and other non-State actors within the 

scope of jurisdiction of the World Court of Human Rights, which would constitute a 

major improvement for individual victims of human rights violations by these 

‘entities’ – in the words of the Statute.797 Moreover, this proposal would offer the 

advantage of relying on voluntary commitments by these non-State actors.   

 

Yet, the political feasibility of this proposal remains uncertain because of a number of 

obstacles, among which the question of whether States798 and non-State actors would 

be willing to join such jurisdiction, the costs entailed by such jurisdiction, the risk of 

overload and backlog and the relation with existing international jurisdictions such as 

the ICJ and the International Criminal Court (ICC).799 In a recent publication, Philip 

Alston raised fundamental objections against the proposal, affirming that ‘[t]he 

central problem with the [World Court of Human Rights] proposal is not its economic 

or political feasibility or its pie-in-the-sky idealism. It is that by giving such 

prominence to a court, the proposal vastly overstates the role that can and should be 

played by judicial mechanisms, downplays the immense groundwork that needs to be 

undertaken before such a mechanism could be helpful, sets up a straw man to be 

attacked by those who thrive on exaggerating the threat posed by giving greater 

prominence to human rights instruments at the international level, and distracts 

attention from far more pressing and important issues.’800 He demonstrated that the 

maximalist approach adopted by the drafters of the Statute would lead to the creation 

of a ‘radically more powerful tribunal than any that currently exists.’801 

 

It would exceed the scope of this PhD to conduct an comprehensive analysis of the 

proposal. The choice is rather made to concentrate on the most interesting feature of 
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the proposal in relation to the subject of this PhD, namely the jurisdiction of the 

World Court of Human Rights upon cases of human rights violations attributable to 

international organizations. In the Statute, the concept of ‘entities’ is used to refer to 

‘any inter-governmental organization or non-State actor, including any business 

corporation’, which includes ‘transnational corporations, international non-profit 

organizations, organized opposition movements, and autonomous communities within 

States or within a group of States’ as well as ‘media enterprises, trade unions, political 

parties, religious associations, paramilitary organizations, rebel groups, and other non-

governmental organizations’ according to the commentary to the Statute. The 

proposal does not make any distinction between these categories of entities and 

merely indicates that the Court determines the wrongfulness of acts or omissions of 

entities ‘through the interpretation of international human rights law’. Yet, there are 

major differences – and uncertainties as demonstrated in part II of this PhD – with 

regard to the human rights obligations of these entities, and more generally with 

regard to their international legal personality. Hence, one can only agree with the 

statement raised by Philip Aston concluding that ‘[i]n brief, the provisions relating to 

entities blur so many important distinctions and have the potential to generate so 

many unintended consequences that they make this aspect of the proposal especially 

unconvincing, even if the motivation behind it is understandable.’802 

 

In my view, the establishment of such World Court of Human Rights is highly 

improbable. Even if the proposal contains interesting ideas improving the protection 

of human rights, a profound groundwork would need to be undertaken in order to 

sharpen the contour of its competences notably in differentiating the different 

categories of entities subject to its jurisdiction and to respond more generally to the 

major critics mentioned supra. It is, nevertheless, likely that the proposal will 

continue to motivate commentators and that new proposals will emerge in the coming 

years.     

 

At the regional level, judicial institutions have been created by human rights 

conventions as ‘connected’ to international organizations. Typical examples of such 

jurisdictions are the ECtHR with the CoE, the IAComHR and the IACtHR with the 

OAS, and the AfCHPR with the AU.803 Their competence is in principle limited to the 

Member States parties to these human rights conventions. As a consequence, it is not 

the responsibility of the relevant international organization that is discussed before 

these jurisdictions but rather the one of States. Hence, there are no specific 

mechanisms established at the global or regional levels to decide on their 

responsibility for human rights violations.  

 

This finding could have been contradicted with the EU accession to the ECHR, 

according to Article 6, paragraph 2 TEU and Article 59, paragraph 2 of the ECHR. 
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Under this scenario, individuals would have been able to bring cases to the ECtHR for 

violations of human rights by the EU.804 However, in its Opinion of 18 December 

2014,805 the CJEU ruled that the draft agreement was not compatible with EU law. 

Even if it does not as such terminate the accession process, its underlying arguments 

are so fundamental that one may question whether negotiators will be able and willing 

– especially for Contracting Parties to the ECHR which are not EU Member States – 

to solve these issues.806  

 

Pursuant to Articles 33 and 34 of the ECHR, any Contracting State or person, NGO or 

group of individuals claiming to be a victim of a violation of the Convention may 

launch a case with the ECtHR alleging a breach by a State Party of one of the 

Convention rights. 

 

International organizations cannot be parties to proceedings before the ECtHR.807 For 

instance, in 2008, a claim was brought against Cyprus, Turkey and the UN. To the 

extent that the claim was directed against the UN, the Court reiterated that ‘the UN 

has a legal personality separate from that of its member states and is not a Contracting 

Party to the Convention (see Behrami and Behrami, § 144, ibid.). The Court therefore 

is not competent ratione personae to review its acts.’808  

 

Pursuant to the Behrami and Behrami v. France and Saramati v. France, Germany, 

and Norway case-law, ‘the Convention cannot be interpreted in a manner which 

would subject the acts and omissions of Contracting Parties which are covered by 

[UN Security Council] Resolutions and occur prior to or in the course of such 

missions, to the scrutiny of the Court. To do so would be to interfere with the 

fulfilment of the UN’s key mission in this field including, as argued by certain parties, 

with the effective conduct of its operations. It would also be tantamount to imposing 

conditions on the implementation of a [UN Security Council] Resolution which were 

not provided for in the text of the Resolution itself.’809 More generally, the impugned 

acts in these cases were attributable to KFOR and UNMIK, as opposed to the 

respondent States, which justified the rejection of these cases by the ECtHR.  

 

A different approach was adopted by the ECtHR in respect to national acts 

implementing UN Security Council Resolutions. Such acts are not directly 

attributable to the UN and consequently engage the State’s responsibility, as decided 
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in the case Nada v. Switzerland.810 This is all the more true since the UN Security 

Council Resolution offered some latitude to Member States in their implementation, 

as in the present case.  

 

In the Inter-American system of human rights, individuals have no locus standi before 

the IACtHR. Pursuant to Article 44 ACHR, they may submit a claim against a State 

with the IAComHR as well as groups of persons or any non-governmental entity 

legally recognized in one or more Member States of the OAS. The IAComHR may 

submit the case to the Court if the State fails to comply with its recommendations and 

if it has acknowledged the jurisdiction of the Court. The IAComHR appears then as 

an organ of the OAS before the IACtHR to present the case. Member States can 

similarly bring cases to the IACtHR pursuant to Article 61 ACHR. Article 69 of the 

Rules of Procedure of the IACtHR grants the power to the Court to monitor 

compliance through the revision of periodic reports.  

 

In 2004, an attempt was made to bring a case against the World Bank before the 

IAComHR. This case concerned a project funded by the World Bank, namely the 

construction of the Pueblo Viejo-Quixal Hydroelectric Project (Chixoy Dam) in 

Guatemala. This project led to forced evictions and displacements of numerous 

communities without warning or compensation and massacres of the Río Negro 

community.811 Acting on behalf of the survivors of the Río Negro community and 

similarly situated communities in Guatemala, an international human rights NGO 

filed a claim with the IAComHR against inter alia the IDB, the IBRD and their 

Member States which are also members of the OAS, and the US Government for both 

its direct support to the Guatemalan Government and its role as principal decision-

maker in the World Bank and the IDB with regard to the Chixoy Dam project. This 

case was rejected by the IAComHR on 12 June 2009 for ostensible failure to meet the 

admissibility requirements.812  

 

The AfCHPR was established by African countries to reinforce the functions of the 

African Commission on Human and Peoples’ Rights. It has jurisdiction over disputes 

concerning the interpretation and the application of the African Charter on Human 

and Peoples’ Rights, the Protocol to this Charter on the establishment of the AfCHPR 

and other relevant human rights treaties ratified by the States concerned. 

 

Pursuant to Article 5, paragraph 1 of the Protocol mentioned supra, the AfCHPR may 

receive applications by the African Commission of Human and People’s Rights, 

States parties to the Protocol, African intergovernmental organizations and it may 

entitle NGOs with observer status before the African Commission on Human and 

Peoples’ Rights and individuals from States which have made a declaration accepting 

the Court’s jurisdiction to institute cases as well. Interestingly, this provision 
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explicitly includes ‘African intergovernmental organizations’ among the entities that 

may submit cases with the Court. Yet it remains unclear whether these terms refer to 

international organizations whose membership exclusively includes African States or 

whether it extends to international organizations in which only a part of the 

membership is composed of African States.813 It has been noted that this ‘remarkable 

innovation’ concerns ‘any intergovernmental organization established by African 

states. […] These include the African Union and its “family” organizations, as well as 

sub-regional intergovernmental organizations such as the Arab Maghreb Union, the 

Common Market for Eastern and Southern Africa (COMESA), the East African 

Community (EAC), the Economic Community of Central African States (ECCAS), 

the Economic Community of West African States (ECOWAS), the Inter-

Governmental Authority on Development (IGAD) and the Southern African 

Development Community (SADC).’814 

 

One may deplore that this innovation is limited to the right to bring a case to the 

AfCHPR and does not extend the Court’s jurisdiction to hear cases against 

international organizations. Such extension would have required these international 

organizations to become parties to the relevant human rights treaties, which has not 

yet occurred in practice.  

 

It should also be noted that a Protocol was adopted on 1 July 2008 at the AU Summit 

of Heads of State and Governments to merge the AfCHPR with the African Court of 

Justice, which originally intended to be the principal judicial organ of the AU. 

Although it entered into force in February 2009, its operationalization was abandoned 

by the AU as a result of the merger with the AfCHPR to create the ‘African Court of 

Justice and Human Rights’. 815  This merger will only enter into force after the 

ratification of at least 15 Member States of the AU. By February 2014, only five 

Member States had ratified the Protocol. Pursuant to Articles 29 and 30 of the 

Protocol, the entities eligible to submit cases to the Court include the AU Assembly, 

the Parliament and other organs of the Union authorized by the Assembly, as well as 

African Intergovernmental Organizations accredited to the Union or its organs. 

 

This brief overview of the three principal regional human rights mechanisms 816 

demonstrates that none of them has jurisdiction to hear cases brought by individuals 
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against international organizations. This lack of jurisdiction is a direct consequence of 

the fact that no international organization is a party to the human rights treaties 

corresponding to these jurisdictions. This system preserves the autonomy of 

international organizations, but it also deprives individuals of a specialized human 

rights mechanism where they could effectively exercise their right of access to justice 

for human rights violations by international organizations. As mentioned supra, an 

extension of competence would go hand in hand with an accession of these 

international organizations to the relevant human rights treaties, which has not yet 

occurred in practice.  

 

The recent case of the EU’s accession process to the ECHR and the ECtHR has 

revealed that such process may face numerous obstacles. This being said, this 

particular process is not terminated as such and one may hope that the perseverance of 

the negotiating parties will permit to solve this issue. More generally, other 

international organizations could follow the path and join regional human rights 

systems. While such accessions would clarify the human rights obligations of 

international organizations and offer a judicial avenue to victims of such violations, 

they would simultaneously increase the workload of regional human rights 

jurisdictions and ultimately entail a risk of suffocation. This observation seems 

particularly relevant for the ECtHR, which is currently confronted with case-overload 

and backlog. 817  As a response to this practical concern, a number of transitory 

measures and/or specific rules would have to be discussed during the negotiations 

with each international organization in order to facilitate the adaptation by the 

regional human rights jurisdiction.  

 

More fundamentally, one may doubt whether an international organization having a 

global territorial scope would be willing to submit itself to the jurisdiction of a 

regional human rights mechanism. It seems a priori that the field of regional 

international organizations having equivalent territorial scopes to the corresponding 

human rights mechanisms would indeed constitute a more fertile ground for such 

development than global international organizations.  
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IV.1.6 UN human rights treaty monitoring bodies 

 

Within the UN, ten treaty monitoring bodies have been set up to oversee the 

implementation by Member States of human rights obligations contained in core 

international human rights treaties. This monitoring task is performed both through 

the obligation of States parties to these treaties to submit regular reports to the 

monitoring bodies and through complaints mechanisms by which States or individuals 

may denounce violations of these human rights. A detailed scrutiny of these various 

mechanisms would exceed the scope of this PhD. This section rather briefly presents 

these Committees in order to discuss whether they could be taken into consideration 

as accountability mechanisms where individuals could denounce human rights 

violations imputable to international organizations.   

 

Under certain conditions, these treaty monitoring bodies may receive complaints 

about violations of the rights contained in the human rights treaties. There are three 

main procedures in this regard: individual communications, State-to-State complaints, 

and inquiries. Currently, the individual complaints mechanisms have entered into 

force for all treaty monitoring bodies, except for the Committee on Migrant Workers 

and the Committee on the Rights of the Child. 818  Hence, the following treaty 

monitoring bodies may receive complaints or communications from individuals 

alleging violations of their rights against States parties to specific agreements: 

  

- The HRC may receive individual communications relating to violations of the 

ICCPR by State parties to the First Optional Protocol to the ICCPR;  

- The Committee on Economic, Social and Cultural Rights (CESCR) may 

receive individual communications relating to violations of the ICESCR by 

States parties to the Optional Protocol to the ICESCR;  

- The Committee on the Elimination of Discrimination against Women 

(CEDAW) may receive individual communications relating to violations of 

the Convention on the Elimination of All Forms of Discrimination against 

Women by State parties to the Optional Protocol to the Convention on the 

Elimination of Discrimination against Women;  

- The Committee against Torture (CAT) may receive individual complaints 

relating to violations of the Convention against Torture and Other Cruel, 

Inhuman or Degrading Treatment or Punishment by States parties having 

made the declaration under Article 22 of the Convention;  

- The Committee on the Elimination of Racial Discrimination (CERD) may 

receive individual petitions relating to violations of the International 

Convention on the Elimination of All Forms of Racial Discrimination by 

States parties having made the declaration under Article 14 of the Convention;  
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 The Subcommittee on Prevention of Torture and other Cruel, Inhuman or Degrading Treatment or 

Punishment has no competence to receive individual complaints or communications.  
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- The Committee on the Rights of Persons with Disabilities (CRPD) may 

receive individual communications relating to violations of the Convention on 

the Rights of Persons with Disabilities by States parties to the Optional 

Protocol to the Convention;  

- The Committee on Enforced Disappearances (CED) may receive individual 

communications relating to violations of the International Convention for the 

Protection of All Persons from Enforced Disappearance by States parties 

having made the declaration under Article 31 of the Convention.819  

 

Despite minor procedural variations, the individual complaints mechanisms before 

treaty monitoring bodies are largely similar. 820  These bodies are composed of 

independent experts. Prior to deciding on the merits of complaints, these experts have 

to verify whether the formal admissibility requirements are met. Then, they proceed 

on the merits and decide on the existence of a violation or not. They consider the 

cases in closed sessions on the basis of the written information given by the 

complainant and the State party, without proceeding to an independent verification of 

the facts. They have no power of fact-finding and do not organize oral hearings. Their 

decisions include recommendations and represent an authoritative interpretation of the 

treaty concerned. Despite the fact that – in principle – State parties have committed 

themselves to implement the provisions of the human rights treaties under the 

supervision of the treaty monitoring bodies, their decisions are not legally binding 

upon the States. This being said, specific procedures have been established to monitor 

the implementation by the States of the recommendations. Moreover, some treaty 

monitoring bodies, as the HRC, the CEDAW, the CERD and the CAT, have 

developed a case-law granting redress to individuals.821  

 

The exact nature of these treaty monitoring bodies has been subject to discussion. For 

instance, the HRC has been qualified as performing ‘a largely judicial function’822 by 

some authors while others consider it as a ‘quasi-judicial body’.823 This divergence of 

views mainly relies on the importance given to the absence of binding power of the 

HRC in the assessment of its nature. Yet, in 1990, the HRC itself stated that ‘the 

Committee is neither a court nor a body with a quasi-judicial mandate’. 824  In its 
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General Comment No. 3 (2008), it recalled that its function is not ‘as such, that of a 

judicial body’.825  

 

The treaty monitoring bodies have no competence to issue binding decisions and in 

spite of the monitoring procedures established by the treaty monitoring bodies, the 

compliance by States parties remains problematic in the current system. This issue 

was recognized by the General Assembly, which adopted a Resolution on 9 April 

2014 on ‘Strengthening and enhancing the effective functioning of the human rights 

treaty body system.’826 

 

Notwithstanding these discussions on the exact nature of these Committees, they 

constitute an interesting accountability mechanism for individuals to denounce human 

rights violations by State parties. Moreover, they provide for a remarkable source of 

interpretation of the core human rights treaties. As acknowledged by the ICJ in its 

judgment in the Diallo case, the fact that the HRC was specifically established to 

supervise the application of the ICCPR conferred ‘great weight to the interpretation 

adopted by this independent body.’827  

 

In the current system, their competence does not extend to international organizations 

though. This has been confirmed by the HRC in the case H.v.d.P. v. the Netherlands 

and there are no reasons to believe that a different view would be advocated by other 

Committees. In this case, a Dutch employee of the EPO, an organ of the EPOrg, 

submitted a communication to the HRC alleging discriminatory practices in the 

promotion policies of the EPO. Given that his country – the Netherlands – was a 

member of both the EPOrg and the HRC, the individual brought the case against the 

Netherlands at the HRC. In its decision, the latter denied the admissibility of a 

complaint alleging a violation of the ICCPR by an international organization. It noted 

that ‘[i]t can only receive and consider communications in respect of claims that come 

under the jurisdiction of a State party to the Covenant. The author’s grievances, 

however, concern the recruitment policies of an international organization, which 

cannot, in any way, be construed as coming within the jurisdiction of the Netherlands 

or of any other State party to the […] Covenant […] and the Optional Protocol 

thereto.’828 

 

From a normative perspective, one could imagine a system in which the core human 

rights treaties would be open to international organizations, which could 

simultaneously submit themselves to the competence of the treaty monitoring bodies. 

Such reform would permit individuals – but also States and eventually other 

                                                 
825
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 HRC, H.V.d.P. v. the Netherlands, Communication No. 217/1986, 1986 Report, Annex IX.C, p. 

186, para. 3.2.  



185 

 

international organizations parties – to denounce human rights violations of 

international organizations. As such, the treaty monitoring bodies would be entitled to 

issue recommendations to the international organizations and to monitor their 

compliance. It is true that the absence of binding decision-making power would 

deprive such mechanisms of their chances to be qualified as effective dispute 

settlement mechanisms guaranteeing the access to justice to individual victims of 

human rights violations by international organizations. Yet, such system would offer 

the two advantages of both clearly defining the set of legal rules applicable to 

international organizations and constituting an interesting accountability mechanism 

permitting to denounce human rights violations and to attract the attention of the 

international community on such violations.   

 

IV.2 Dispute settlement mechanisms established by international 

organizations to handle individual complaints  

 

Instead of adhering to a general dispute settlement mechanism, international 

organizations have frequently preferred establishing specific mechanisms 

themselves.829 As will be demonstrated in this chapter, these bodies do not cover all 

situations in which individuals may seek to challenge acts of international 

organizations. No independent and impartial international court has been established 

by an international organization before which individuals can file claims against this 

international organization – except for the EU within certain limits.830 Generally, they 

have limited themselves to creating mechanisms to handle only certain categories of 

disputes, on top of which one finds their employment-related disputes. Some 

international organizations have not set up any dispute settlement mechanism at all, 

such as the UN Refugees Agency with regard to its activities relating to refugees. This 

obviously runs counter to the legal duty of international organizations to establish 

dispute settlement mechanisms for their disputes with individuals.831 This chapter is 

divided into a section presenting administrative tribunals to handle employment-

related disputes, a section on specific dispute settlement mechanisms for contractual 

disputes and a section examining disputes with third parties. On a more particular note, 

the last section of this chapter focuses on the judicial protection within the EU.  

 

For each of these mechanisms, two central questions will be analyzed, namely 

whether the mechanisms may constitute effective dispute settlement mechanisms and 

whether these mechanisms may be suited to hear human rights complaints. These two 

issues shall ultimately permit to determine whether these mechanisms are susceptible 

of granting an effective right of access to justice to individual victims of human rights 

violations.   

                                                 
829

 See for instance, as far as the UN is concerned, UN Doc. A/C.5/49/65 (n. 232). 
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 See infra, at IV.2.3.D. 
831

 See supra, at III.4. 
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An important aspect in determining the effectiveness of a dispute settlement 

mechanism is its independence. As held by Judge C.F. Amerasinghe in relation to 

ITAs, there is a paradox here. Indeed, ‘[judicial organs] are created by, in effect, one 

party to a dispute (the organisation) but they must act as an independent and impartial 

organ. While so far international administrative tribunals have generally been 

regarded as acting as independent and impartial organs, the Statutes must ensure that 

the organs must not only dispense impartial justice, but that in their creation and 

operation they give the appearance of dispensing such justice and are not tempted to 

be partial or biased.’832 This statement can be transposed to all the other types of 

dispute settlement mechanisms established by international organizations as well.  

 

IV.2.1 Specific dispute settlement mechanisms for employment-

related disputes 

 

The recourse to arbitration to settle employment-related disputes has progressively 

been abandoned833 and numerous international organizations have established specific 

dispute settlements to handle employment-related disputes.834 Others have referred to 

the jurisdiction of the ILOAT for disputes involving their employees. Generally, 

administrative recourse procedures precede these judicial mechanisms.835 

 

This section does not exhaustively scrutinize all administrative tribunals established 

by international organizations. 836  Instead, a selection of certain administrative 

tribunals – the UNDT and the Appeals Tribunal, the ILOAT and the EU Civil Service 

Tribunal – is made in order to present their main characteristics. In the last subsection, 

other administrative tribunals are briefly examined, mainly from a comparative point 

of view, but also to highlight recent reforms as within the NATO’s internal 

administrative system. 
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A. United Nations Dispute Tribunal and the United Nations 

Appeals Tribunal succeeding to the United Nations 

Administrative Tribunal  

a. Effective dispute settlement mechanisms?   

 

The UN General Assembly created the UNAT in 1949837 to permit staff members of 

the UN to initiate procedures concerning the employment relations with the UN. The 

UNAT’s competence comprised all applications alleging inter alia non-observance of 

contracts of employment relating to staff members of the UN Secretariat or of their 

terms of appointment as well as applications alleging non-observance of the 

regulations and rules of the UN Joint Staff Pension Fund (UNJSPF), arising out of 

decisions by the UNJSPF.  

 

Pursuant to Article 3 of its Statute, UNAT was composed of seven members elected 

for a term of four years. These judges were required to possess administrative law 

experience. Yet, prior to 2000, this Statute did not further define the qualifications 

required to be a judge at the UNAT.838 These judges were nominated by governments 

and their election was confirmed by the General Assembly. This has led to several 

criticisms with regard to the political influence in appointments and the independence 

of these judges.839 As to the procedure, Article 15 of the Rules of Procedure of the 

UNAT held that the conduct of oral proceedings was subject to the discretion of the 

presiding member. According to the information available on UNAT’s website, the 

Tribunal decided in the vast majority of cases on the basis of the documentation 

before it.840 Article 11 of the Statute stated that ‘the judgments of the Tribunal shall be 

final and without appeal.’841 

 

In 2005, under the pressure of severe criticisms raised towards the UNAT,842 the 

General Assembly requested the Secretary-General to establish a panel of independent 
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external experts in order to review and eventually redesign the administrative 

jurisdictional system within the UN. This Redesign Panel on the UN system of 

administration of justice – established in January 2006 – issued a report, in which it 

found that the system was ‘outmoded, dysfunctional and ineffective and that it lacks 

independence’. Moreover, the Panel observed that this system did not meet basic 

standards of due process consecrated by international human rights instruments. The 

Panel notably deplored that oral hearings were not promoted by the UNAT because 

these hearings guarantee due process and facilitate decisions. Rather than improving 

the current system, the Redesign Panel recommended to create a new, redesigned 

system of internal justice.843  

 

This recommendation was followed by the General Assembly in its Resolution 61/261, 

by which it decided ‘to establish a new, independent, transparent, professionalized, 

adequately resourced and decentralized system of administration of justice consistent 

with the relevant rules of international law and the principles of the rule of law and 

due process to ensure respect for the rights and obligations of staff members and the 

accountability of managers and staff members alike.’ This has been executed in 

Resolution 62/228 of 6 February 2008, ‘Administration of justice at the United 

Nations’, through which the UN General Assembly decided, inter alia, to abolish the 

UNAT as of 31 December 2009 844  and to establish a two-tier formal system of 

administration of justice, comprising a first instance UN Dispute Tribunal and an 

appellate instance UN Appeals Tribunal. 845  The Statutes establishing the Dispute 

Tribunal and the Appeals Tribunal were adopted by the General Assembly in its 

Resolution 63/253.846 The two Tribunals have been operational since 1 July 2009.847 

 

These Tribunals have jurisdiction to hear and pass judgment upon applications 

alleging non-observance of contracts of employment of staff members of the UN 

Secretariat or of their terms of appointment. Moreover, rule 10.3 of the UN Staff 

Regulations, with the title Due process in disciplinary proceedings, states that ‘[a] 

staff member against whom disciplinary or non-disciplinary measures, pursuant to 

staff rule 10.2, have been imposed following the completion of a disciplinary process 

may submit an application challenging the imposition of such measures directly to the 

United Nations Dispute Tribunal, in accordance with chapter XI of the Staff Rules.’ 

As stated by Secretary-General Ban Ki-Moon, this system of internal justice ‘serves 

as a last-resort guarantor of accountability among individuals.’848  
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It is undeniable that the UNDT constitutes a judicial body.849 The independence of 

judges was one of the central issues raised by opponents to the former UNAT. In the 

new system, the judges at the UNDT are appointed for a non-renewable term of seven 

years by the General Assembly on the recommendation of the Internal Justice Council. 

They may only be removed by the General Assembly in case of misconduct or 

incapacity. The UNDT is composed of three full-time judges and two half-time judges. 

These people shall ‘(a) be of a high moral character; and (b) possess at least 10 years 

of judicial experience in the field of administrative law, or the equivalent within one 

or more national jurisdictions.’ Moreover, these judges shall serve in their personal 

capacity and enjoy full independence. 850  The independence of the UNDT is 

consequently reinforced, as compared to other administrative tribunals.851 Furthermore, 

an Office of Administration of Justice and an Internal Justice Council have been 

established to monitor the justice system. 

 

The UNDT may establish its own rules of procedure as far as oral proceedings are 

concerned.852 The judgments of the UNDT are binding on both parties, subject to an 

appeal before the Appeals Tribunal.853 The Appeals Tribunal is competent in cases 

where it is asserted that the UNDT ‘exceeded its jurisdiction or competence; failed to 

exercise jurisdiction vested in it; erred on a question of law; committed an error in 

procedure, such as to affect the decision of the case; or erred on a question of fact, 

resulting in a manifestly unreasonable decision.’ 854  This Tribunal is composed of 

judges elected for seven years and having at least 15 years of relevant judicial 
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experience in administrative law. 855  The judgments of this Tribunal are final and 

without appeal.856  

 

As a result of the reform, the due process and fair trial guarantees are strengthened in 

UN staff-related disputes. Moreover, the new system has proved to be more 

efficient857 in practice, since it succeeded in shrinking a backlog of about 300 cases.858 

Yet, one may deplore that the UNDT has no means to ensure the enforcement of its 

judgments and orders. It may only issue fresh orders as to the execution. As a 

consequence, the execution of the decisions relies upon the administration, which is 

not always willing to cooperate. Indeed, cases have been reported in which the UN 

has ignored orders of a judge to produce evidence or to have officials testifying about 

the reasons underlying certain decisions. 859  Accused of lack of cooperation, the 

Secretary-General stated that ‘[s]ometimes there may be some cases of decisions 

which are not totally in line with what the Secretariat has been doing’ but he added 

that ‘we will try to respect all the decisions.’ 860  Yet, this statement is not very 

reassuring and implies a certain distrust towards the UNDT. This obviously runs 

counter to the effectiveness of the dispute settlement mechanism. The future 

developments in the case-law of both the UNDT and the UN Appeals Tribunal and in 

the reactions of the Secretary-General will show whether the reform achieved in 

implementing an independent system of justice within the UN.861   

 

b. Human rights mechanisms? 

 

The Redesign Panel did not recommend a general inclusion of human rights in the 

applicable law of the new Tribunals. It merely suggested the inclusion of the 

competence of the UNDT to hear allegations ‘of the duty of care, the duty to act in 

good faith or the duty to respect the dignity of staff members, that infringes their 

rights, including the right to equality.’862 Yet, this recommendation was not followed 

in the Statute of the new UNDT.  
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At first sight, human rights do consequently not belong to the body of applicable law 

before the new internal justice system. Yet, certain recent arguments seem to sustain 

the opposite view. Interestingly, Article 7(g) of the Code of Conduct for Judges which 

was adopted by the General Assembly on 13 January 2012 provides that ‘[j]udges 

must take reasonable steps to maintain the necessary level of professional competence 

and to keep themselves informed about relevant development in international 

administrative and employment law as well as international human rights norms.’863 

This implies that the judges will use these matters in their decisions whenever 

applicable, including consequently international human rights norms.864  

 

Moreover, despite the absence of explicit human rights considerations in its Statute, 

the UNDT repeatedly referred to such considerations as part of general principles of 

law. In a 2011 case, it held that ‘[i]n the adjudication of employment disputes that 

come before them, international administrative tribunals may rely on, among other 

sources, general principles of law – including international human rights law, 

international administrative law and labour law – which may be derived from, inter 

alia, international treaties and international case law.’865 An illustration of this practice 

may be found in a case where the UNDT referred in length to the case-law of the 

ECtHR on the impartiality of judges.866 

 

In a 2009 case, the UNDT held ‘that the rules and regulations of the United Nations 

relating to employment should be interpreted and applied in a manner that takes into 

account the international human rights standards. They should not be narrowly 

construed in view of the well-established principle that statutes should, if possible, be 

construed so as to conform to international instruments.’ The Tribunal further added 

that ‘[t]he way in which the employment is terminated should therefore be considered 

in the context of the rights of the employee to due process and the compliance by the 

decision maker to international law and principles of the rule of law.’867 

 

Despite these general references to general principles of law, international human 

rights standards and due process, one has to admit that the exact contour of these 

rights remains often unclear. Indeed, general principles of law may differ from one 

State to another and it is not always clear to what extent these principles apply to the 

cases at hand. One may deplore that the internal justice system did not specify the 

exact provisions of human rights instruments, nor the specific case-law of human 
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rights jurisdictions to which it referred. Yet, in certain exceptional cases, specific 

provisions were mentioned, as in UN Appeals Tribunal case-law in relation to the 

principle of equal pay for work of equal value referred to in Article 23, paragraph 2 of 

the UDHR applied to UN staff.868 Such clear identification permits to enhance the 

legal security for individuals planning to submit similar cases before these Tribunals. 

Despite this negative remark, one may approve the move towards an increased 

application of human rights principles before these ITAs. 

 

B. International Labor Organization Administrative 

Tribunal 

a. Effective dispute settlement mechanism? 

 

It was adopted by the International Labor Conference on 9 October 1946 and 

amended on 29 June 1949, 17 June 1986, 19 June 1992, 16 June 1998 and 11 June 

2008.869 As acknowledged by the ICJ in its advisory opinion on the Judgments of the 

Administrative Tribunal of the ILO upon Complaints made against UNESCO, the 

ILOAT ‘is an international tribunal’.870  

 

The ILOAT is mainly competent to hear complaints alleging non-observance of the 

terms of appointment of ILO officials and of applicable provisions of Staff 

Regulations.871 Moreover, its jurisdiction may be extended to non-staff disputes.872 In 

addition, international organizations which have not established specific tribunals for 

their employment-related disputes may refer to the jurisdiction of the ILOAT for such 

disputes. Indeed, Article II(5) of the ILOAT Statute provides that ‘[t]he Tribunal shall 

also be competent to hear complaints […] of officials […] of any other 

intergovernmental organization meeting the standards set out in the Annex hereto 

which has addressed to the Director-General a declaration recognizing, in accordance 

with its Constitution or international administrative rules, the jurisdiction of the 

tribunal for this purpose, as well as its Rules of Procedure, and which is approved by 

the Governing Body.’ 873  International organizations such as the World Health 
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Organization (WHO), the United Nations Educational, Scientific and Cultural 

Organization (UNESCO), the Food and Agriculture Organization of the United 

Nations (FAO), the World Meteorological Organization (WMO), the International 

Atomic Energy Agency (IAEA) and General Agreement on Tariffs and Trade 

(GATT) have made such declarations.874 Currently there are approximately 46,000 

civil servants or former officials that have access to ILOAT to submit employment-

related disputes with international organizations.875  

 

The ILOAT consists of seven judges of different nationalities, who are appointed for 

renewable mandates of three years by the Conference of the ILO. In practice, it seems 

that the Director-General of the ILO disposes of a monopoly in order to present 

candidates to the ILO Congress and appoint staff members of the Tribunal.876 This 

obviously runs counter to the independence of the Tribunal, since the Director-

General is a party to most of the proceedings between the ILO and its Staff members. 

 

According to Article V of the ILOAT Statute, ‘[t]he Tribunal, at its discretion, may 

decide or decline to hold oral proceedings, including upon request of a party. The 

Tribunal shall decide in each case whether the oral proceedings before it or any part 

of them shall be public or in camera.’877 Yet, the practice of ILOAT to routinely and 

invariably deny oral hearings has been denounced in a legal opinion by Geoffrey 

Robertson. He stated that ‘all human rights treaties require a “fair and public hearing” 

for disputes concerning civil obligations: a fortiori they are breached by a Tribunal 

which offers no hearings at all. There may be cases where the facts are not in dispute 

and the legal issues can be satisfactorily adumbrated on paper […] to deprive all 

complainants of a hearing to which they are presumptively entitled cannot be justified 

[…] [ILOAT must adopt a rule that] makes pellucidly clear that any party is entitled 

to an oral hearing on request, which may only be refused in limited and defined 

circumstances and with a reasoned decision that such circumstances exist.’878 

 

Article VI of the Statute mentions that decisions are final and without appeal.879 As 

mentioned in part III of this PhD, in civil cases, international human rights standards 

do not provide for a systematic appeal880 but when an appellate procedure is organized, 

it shall be granted to both parties under the same conditions. As far as the ILOAT is 
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concerned, Article XII of the Statute of the ILOAT permits the Governing Body of 

the ILO or the Administrative Board of the Pensions Fund to ask for an advisory 

opinion from the ICJ in order to challenge a decision of the ILOAT confirming its 

jurisdiction or if the decision is allegedly vitiated by a fundamental fault in the 

procedure followed. The annex to the Statute of the ILOAT extends this possibility to 

any executive board of an international organization having made a declaration under 

Article II, paragraph 5 of the Statute. Such advisory opinion is binding upon the 

parties.  

 

As mentioned supra,881 the ICJ clarified in a 2012 advisory opinion on an ILOAT 

judgment upon a complaint filed against the IFAD, that this procedure does not 

constitute an appeal on the merits of the judgment.882 Nevertheless, such procedure 

obviously runs counter to the right of access to justice and the right to equality of 

arms since it is limited to the political organs of international organizations as 

opposed to the staff member, who is also prevented from appearing before the Court. 

The ICJ itself expressed concern about the inequality of access to the Court but 

simultaneously clarified that it could not reform the system.  

 

As I previously argued, the ILOAT internal judicial system should be reformed in 

order to provide an internal appellate procedure rather than reviewing the competence 

of the ICJ in this regard.883 I agree in this view with Daniele Gallo, who recommends 

that ‘as happened in the UN internal justice system, an appellate degree should be 

established for all staff disputes within [international organizations]. More 

specifically, as to the ILOAT, it seems to me that a tribunal should be instituted and 

empowered with the competence to rule as judge of second and last degree vested 

with power to review appeals against decisions taken by ILOAT within the same 

limits prescribed by Art. 2 of the Statute of the UN Appeals Tribunal […]’.884  

  

In its current setting, the qualification of the ILOAT as a guarantee of an effective 

right of access to justice for staff members remains questionable.885 This perception is 

exacerbated by the fact that serious concerns have been raised in relation to the 

capacity problems and backlog of the ILOAT. For instance, it was reported on 20 

November 2014 that more than 700 EPOrg cases were pending before the ILOAT.886 
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A Dutch District Court held in a 2013 decision that the fact that ILOAT took 15 years 

to render its decision deprived the plaintiff – a former employee of the EPOrg – of a 

fair process. Hence, the immunity imposed a disproportional burden on the right of 

access to justice and had therefore to be lifted. Given that ILOAT had not taken 

measures to shorten the time period, the Court concluded that this was an 

‘exceptional’ case and that the immunity should be rejected.887 

 

b. Human rights mechanism? 

 

The status of human rights before the IOLAT is ambiguous. In its declaratory 

statement mentioned supra, the EPOrg Administrative Council noted that the ILOAT 

did not only consider provisions in force at the EPOrg ‘but also general legal 

principles, including human rights. The Administrative Council also noted with 

approval the President’s declaration that the Office adheres to the said legal 

provisions and principles.’888 Yet, there are no further precisions as to which rights are 

concerned, or to which body of law they belong in order to be able to interpret these 

rights.889 

 

This being said, there are numerous references to human rights in ILOAT’s case-law. 

For instance, in Franks and Vollering v. EPOrg, the ILOAT held that ‘[t]he law that 

the tribunal applies in entertaining claims that are put to it includes not just the written 

rules of the defendant organization, but general principles of law and basic human 

rights.’890 In another case, ILOAT indicated that ‘[a] firm line of precedent says that 

rights under a contract of employment may be express or implied, and include any 

that flow from general principles of the international civil service or human rights 

[…].’891 

 

In a 2004 case concerning the EPOrg, the ILOAT made this remarkable statement: 

‘[s]ince the Member States of the [EPOrg] are all signatories to the European 

Convention on Human Rights, the Organisation must comply with the latter. In fact, 

the [EPOrg] as such is not a member of the Council of Europe and is not bound by the 

Convention in the same way as signatory states. […] Nevertheless, the general 

principles enshrined in the Convention, particularly the principles of non-

discrimination and the protection of property rights, are part of human rights, which, 
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as declared by both the President of the Office and its Administrative Council in 

1994, in compliance with the Tribunal's case law, apply to relations with staff.’892  

 

Despite these references to human rights, their status within ILOAT’s case-law 

remains uncertain. In most cases, the ILOAT refrains from identifying the content and 

the scope of the applicable rules, which does not permit individuals to effectively 

protect their rights.893 As a consequence, it seems to apply in a discretionary manner 

its own human rights standards, which are undefined because they do not refer to a 

clear body of rules and to the way in which they should be interpreted. For instance, 

in a 2002 case, the ILOAT held that ‘the ideal […] of the protection of families and 

children […] carries no legal weight.’894 Such statement seems hardly concealable 

with the previously mentioned references to general principles of human rights. 

Furthermore, the ILOAT exercises jurisdiction over numerous international 

organizations which are constituted by diverse Member States in which terms as 

‘basic human rights’ or ‘general principles of law’ may receive very different 

meanings. These terms are simply too broad to consider that through these references, 

the ILOAT applies human rights in its case-law.  

 

C. European Union Civil Service Tribunal 

a. Effective dispute settlement mechanism? 

 

Article 270 TFEU states that ‘[t]he Court of Justice of the European Union shall have 

jurisdiction in any dispute between the Union and its servants within the limits and 

under the conditions laid down in the Staff Regulations of Officials and the 

Conditions of Employment of other servants of the Union.’ This competence was first 

exercised by the CJEU and – in order to alleviate its overloading – by the General 

Court (at that time, it was named the Court of First Instance) after its creation in 1989. 

Yet, the General Court became rapidly overloaded as well895 and EU Member States 

decided at the Nice Intergovernmental Conference to insert a new Article 225a into 

the Treaty establishing the European Community enabling the Council to create 

judicial panels attached to the General Court in specific areas. The EU Civil Service 

Tribunal has been created in 2004, as a judicial panel attached to the Court of First 

Instance with jurisdiction to deliver judgment at first instance in disputes between the 

EU and its servants.896  
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This jurisdiction constitutes an elaborate example of an internal justice system 

established by an international organization to handle staff-related issues. 897  It is 

composed of seven judges appointed for a renewable term of six years by the Council. 

These members ‘shall be chosen from persons whose independence is beyond doubts 

and who possess the ability required for appointment to judicial office. They shall be 

appointed by the Council, acting unanimously.’ 898  Before taking its decision, the 

Council has to take the opinion of a committee of seven persons, chosen among 

former members of the CJEU and the General Court and lawyers of recognized 

competence.899 These guarantees plead for a high level of independence of the Civil 

Service Tribunal.900 

  

As a rule, proceedings before the Civil Service Tribunal are composed of a written 

and an oral phase. During the latter, a public hearing is generally held. The decisions 

of the tribunal are subject to a right of appeal before the General Court on legal issues 

only. Moreover, appellate decisions may be reviewed by the CJEU ‘where there is a 

serious risk of the unity or consistency of Union law being affected.’ 901  Such 

exceptional procedure may only be initiated by a non-binding proposal of the CJEU’s 

First Advocate General.902 The activity of the Civil Service Tribunal represents some 

120 cases a year.903 Given these features, one can submit that the EU Civil Service 

Tribunal constitutes an effective dispute settlement mechanism to handle 

employment-related disputes.  

 

b. Human rights mechanism? 

 

As mentioned supra,904 the CJEU developed its human rights case-law as from the 

1970s. This case-law has been extended to the EU’s relationship with staff members, 

as confirmed in a 1989 case Oyowe and Traore v. Commission: ‘it must be borne in 

mind that in any event the duty of allegiance to the Communities imposed on officials 

in the Staff Regulations cannot be interpreted in such a way as to conflict with 

freedom of expression, a fundamental right which the Court must ensure is respected 

in Community law […].’905 Given the place of human rights in the case-law of EU 

jurisdictions and in EU law in general, as previously examined in this PhD, it seems 
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reasonable to conclude that human rights can be invoked before the European Union 

Civil Service Tribunal in these employment-related disputes.    

 

D.  Other internal bodies established by international 

organizations to handle staff-related disputes 

 

This subsection briefly describes some aspects of other relevant ITAs, particularly in 

relation to the independence and impartiality of their judges and the question of 

whether they take human rights into consideration. 

 

The qualification of judges is a factor which is increasingly – and rightly in my view – 

taken into consideration in the appointment of judges within ITAs. For instance, 

according to Article IV.1 of the WBAT Statute, ‘members’ shall be persons of ‘high 

moral character and must possess the qualifications required for appointment to high 

judicial office or be jurisconsults of recognized competence.’906 These members are 

appointed for a five-year term, which may be renewed once. Proceedings are in 

principle conducted in writing, but either party may request oral proceedings which 

are held in public unless the WBAT decides that exceptional circumstances require 

that they be held in private. Judgments of the WBAT are final and without appeal.  

 

Within the former NATO Appeals Board, judges had to be appointed among people 

with established competence, among which one at least shall have juridical 

experience. Moreover, Article 4.11 of Annex IX to the NATO Civilian Personnel 

Regulation stated that members had to be appointed by the Council for a three-year 

term but neither staff members of NATO nor members of national delegations by the 

Council could be selected. On 23 January 2013, the North Atlantic Council reformed 

the system and replaced the NATO Appeals Board by the Administrative Tribunal of 

the North Atlantic Treaty Organization, effective as from 1 July 2013. In the new 

administrative procedure, staff members may file a complaint with the Head of the 

NATO Body concerned, who refers the case to a Complaints Body which will take a 

decision. This decision may be appealed before the Administrative Tribunal. It is 

interesting to note that this new Tribunal is composed of five members appointed by 

the Council for five years – as opposed to three years in the former Appeals Board – 

and members may be reappointed for another five-year term. These members shall be 

of different nationalities among the nationalities of the Member States of NATO and 
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may not be staff members or members of the retired NATO staff or of national 

delegations to the Council. Members have to be appointed ‘on the basis of merit, be a 

competent citizen of good character, integrity, reason, intelligence, and judgment and 

possess the qualifications required for appointment to high judicial office or be a 

jurisconsult of recognized competence in a field or fields relevant to the work of the 

Tribunal.’907 These members shall be independent. It is also important to note that the 

Tribunal conducts oral hearings where all concerned parties may be present or be 

represented. This Tribunal renders final and binding judgments.908   

 

It is remarkable that NATO’s Appeals Board had been criticized by claimants in three 

cases before the ECtHR for not guaranteeing their rights under Article 6 of the ECHR. 

In A.L. v. Italy, the claimant – an Italian staff member of NATO – was precluded from 

suing NATO before Italian jurisdictions because of a 1961 Agreement between 

NATO and Italy to exclude jurisdiction of Italian courts over civilian staff disputes. 

The claimant notably argued that the Appeals Board was not independent and that its 

sessions were not held in public, which violated his rights under Article 6 ECHR. Yet, 

the Court decided that the Appeals Board organized by the NATO Civilian Personnel 

Regulation constituted an independent mechanism and that the secrecy of sessions 

was justified by the public order and national security.909 The Appeals Board could 

consequently be considered as a reasonable means to effectively protect the rights of 

the claimant.  

 

In Gasparini v. Belgium and Italy, the claimant, who was also an Italian staff member 

of NATO, similarly considered that the procedure before the Appeals Board was 

contrary to the requirements of Article 6. Moreover, he considered that Belgium’s and 

Italy’s responsibility was engaged for not having ensured that the internal procedure 

within NATO respected the rights of the Convention. The Court held that it could 

review a structural lacuna in rights protection caused by the failure of the NATO 

Appeals Board to hold its sessions in public.910 It added, however, that the absence of 

public sessions did not weaken the equity of the procedure and that both Belgium and 

Italy could have considered that the procedure before the Appeals Board constituted 

an adequate dispute settlement mechanism.  

 

Finally, in the case Richard Chapman v. Belgium, the ECtHR did not analyze the 

quality of the Appeals Board but merely noted that the plaintiff did not demonstrate 

that the Appeals Board would not fulfill the guarantees of Article 6.911  
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One may approve the efforts undertaken by the North Atlantic Council in its reform of 

the administrative dispute settlement mechanism within NATO. On a more negative 

note, one may deplore however that hearings are still not public. This being said, the 

fact that they are organized in a systematic manner already constitutes an interesting 

improvement of the system.  

  

In other international organizations, such as ESA, the legal provisions merely indicate 

that the ESA Appeals Board takes final and binding decisions on both parties and is 

‘independent from the Agency’.912 Despite the absence of corroborating elements, this 

provision has convinced the ECtHR as to the effectiveness of the independence of the 

Appeals Board without any further investigation in its Waite and Kennedy case-law.913  

 

ITAs have occasionally recognized human rights in an implicit manner, notably 

through an analysis of the process of administrative decisions and through the right to 

non-discrimination. Indeed, the right to non-discrimination of every kind constitutes a 

human right, which may be invoked before ITAs via the reference to general 

principles of law. 914 This practice may be illustrated by the WBAT case-law915 in 

Mendaro v. IBRD, where the WBAT considered that sexual discrimination or 

harassment violated ‘general principles of law.’916 In de Merode, the WBAT stated 

that employment conditions include certain general principles of law, among which 

the principle of non-discrimination.917 Yet, despite these references, there is currently 

no uniform case-law of ITAs on the application of human rights through the right to 

non-discrimination.  

 

In his analysis of discrimination cases by various ITAs, Brian D. Patterson concluded 

that ‘the tribunals have comparatively few opportunities to develop this jurisprudence, 

and they have not always seized those chances to elaborate a coherent framework. 

This has, coupled with the fact that the tribunals are not bound by each other’s 

precedents, resulted in divergent approaches to this general principle of law, with no 

tribunal consistently applying either a formalist or a substantive framework. The 

result is a lack of predictability in the application of the principle of equality in the 

international civil service.’918 
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E. Interim conclusion 

 

The recent reforms within both the UN and NATO’s administrative justice constitute 

important steps in respect to a better organization of ITAs towards more effectiveness 

and independence. Yet, as far as the UN is concerned, the apparent reluctance of the 

UN Secretary-General to comply with the decisions rendered by the administrative 

tribunals may rapidly extinguish the enthusiasm engendered by the reform.  

 

In other organizations as well, positive steps may be observed, such as the 

reinforcement of the requirements of qualifications of judges. The appointment 

procedure of judges has to guarantee their independence: they have to be designated 

for a long duration, on the basis of their expertise in the area and they shall not belong 

to the staff members of the organization. Moreover, the procedure applied within 

these jurisdictions shall guarantee the due process of individuals, including public 

hearings and equality of arms.  

 

Yet, one may regret the absence of appellate bodies in most employment-related 

dispute settlement mechanisms. As it has happened within the UN system, the other 

mechanisms, starting with the ILOAT because it is the most representative 

administrative tribunal, should be reformed to permit an appeal to both parties to the 

dispute under identical conditions in order to guarantee the equality of arms. One may 

approve the suggestion made by Daniele Galo, following whom ‘with regard to the 

provisions governing employment relationships, the development, as well as the 

uniform interpretation and application, of the internal law of international 

organizations must be ensured, rather than by the ICJ, by ITAs. Due to their nature 

and mission, the latter are better equipped to settle staff disputes between an 

international organization and its staff members.’919 

 

As to the recognition of human rights by these ITAs, references to general principles 

of law including human rights may be found in the case-law of all ITAs but barely 

none of them clearly defines the body of law it refers to, nor clearly defines the 

human rights applied in its case-law.  

 

IV.2.2 Specific dispute settlement mechanisms for contractual 

disputes 

 

According to Article 7 of the Oslo Resolution 1977 adopted by the IDI, ‘[c]ontracts 

concluded with private persons by international organizations should, in cases where 

the latter enjoy immunity from jurisdiction, provide for the settlement of disputes 

arising out of such contracts by an independent body.’920 Article 8 adds that such 
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independent dispute settlement organs may be ‘(a) an arbitration body set up in 

accordance with the rules of a permanent institution or in pursuance of ad hoc clauses; 

(b) a tribunal set up by an international organization, if conferring such jurisdiction is 

compatible with the rules of the organization; or (c) a national judicial body, if this is 

not incompatible with the status and functions of the organization.’ Yet, as noted by 

August Reinisch, ‘[f]rom a systematic point of view, it seems rather unfortunate to 

call the last option, a national judicial body, an “alternative” in cases where an 

international organization enjoys immunity from jurisdiction.’ 921  Nevertheless, the 

initiative of the IDI shall be approved, since it aims at improving the right of access to 

justice of contracting parties.  

 

In a similar vein, the ILA recommended in its 2004 final report on the accountability 

of international organizations that compulsory arbitration clauses be included into 

agreements with both States and non-States and that the arbitrations be governed by 

the PCA’s 1996 Optional Rules for Arbitration Involving International Organizations 

and States.  

 

At the UN, more than 60,000 people are working as non-staff members for the UN on 

a contractual basis.922 An arbitration clause pursuant to the UNCITRAL Arbitration 

Rules is included in all contracts, agreements and arrangements.923 This practice is 

consistent. 924  In addition, a standard clause on the non-waiver of privileges or 

immunities is included in the contract.925  

 

In principle, such disputes involving non-staff members may not be brought before 

the UNDT. 926  In the past, the UNAT assumed its jurisdiction towards non-staff 

members in specific cases. For instance, in a case where the UN refused to refer a 

dispute with a non-staff member to arbitration during several years, the UNAT 

awarded damages to the applicant for the delay.927 In the Irani case held in 1971, the 

UNAT extended its jurisdiction to a dispute with a non-staff member to avoid a denial 

of the right of access to a dispute settlement mechanism. In this remarkable decision, 

the UNAT mentioned that ‘unless the tribunal was competent in the case before it, the 

                                                 
921

 A. Reinisch (n. 371) p. 276.  
922

 UN Doc. A/65/557 (n. 197) para. 53. 
923

 UN Doc. A/C.5/49/65 (n. 232) paras. 4-5. This standard clause generally reads as follows: ‘Any 

dispute, controversy or claim arising out of relating to this Contract, or the breach, termination or 

invalidity thereof, shall, unless it is settled amicably by direct negotiation, be settled by arbitration in 

accordance with the UNCITRAL Arbitration Rules then obtaining [...]. The Parties agree to be bound 

by the arbitration award rendered in accordance with such arbitration, as the final adjudication of any 

such dispute, controversy or claim.’ P. Neumann, United Nations Procurement Regime (Frankfurt am 

Main, Peter Lang 2008) p. 71. For a recent overview of the different clauses integrated in contracts 

with the United Nations, see Report of the UN Secretary-General, A/65/373 (n. 923) pp. 71 ff.  
924

 A.J. Miller (n. 260) p. 102. 
925

 This clause is generally formulated as follows: ‘Nothing in or relating to this Contract shall be 

deemed a waiver of any of the privileges or immunities of the United Nations, including, but not 

limited to, immunity from any form of legal process.’ P. Neumann (n. 923) p. 70. 
926

 Article 3 of the Statute of the UNDT. G.A. Res. 63/253 (n. 11). 
927

 UNAT, Teixeira v. Secretary-General of the United Nations, Judgment No. 230 (1977). 
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safeguard of some appeals procedure for the benefit of the applicant would not exist, 

and article V of the contract between the applicant and the Organization [providing 

for the establishment of appropriate machinery to hear and to decide disputes] would 

not be respected.’928  

  

In July 2009, the UNAT was replaced by a two-tiered internal mechanism. Initially, 

the draft statute for the UNDT included in the scope of jurisdiction certain non-staff 

members.929 Yet, this inclusion was rejected by the UN General Assembly which 

restricted the jurisdiction to staff members. 930  The UNDT consequently dismisses 

cases brought by non-staff members against the UN.931 

 

Given this evolution, the recourse to arbitration is the only dispute settlement 

mechanism available to non-staff members. Yet, the downside of this practice consists 

in the considerable amount of costs that bear on individuals in arbitration procedures, 

as compared to other dispute settlement procedures. The inequality between an 

independent contractor or consultant and an international organization towards the 

burden of costs makes this type of procedure less attractive for individuals.932 Indeed, 

there is a high probability that individuals with low financial resources will not dare to 

institute arbitration proceedings against the UN. One may consequently question 

whether this type of procedure effectively guarantees the right of access to justice in 

practice.   

 

Moreover, to be truly effective, arbitration may require the residual intervention of 

national jurisdictions, notably in order to assist the establishment of the arbitral 

tribunal and to review the award’s validity in cases where one of the parties does not 

comply in good faith with the arbitration agreement.933 This raises the question of the 

international organization’s immunity of jurisdiction. As noted supra, the UN 

generally adds a non-waiver clause to the arbitration clause. In the absence of such 

clause, the issue of the international organization’s immunity remains uncertain and 

has led to diverse decisions by domestic jurisdictions. For instance, the Court of 

Appeals of Paris was seized of a case in which UNESCO had refused to appoint an 

arbitrator despite its previous agreement on an arbitration clause and the claimant 

brought the case before French national jurisdictions. The Court of Appeals 

considered that in agreeing on an arbitration clause, UNESCO had waived its 

immunity. Its immunity from jurisdiction could not be invoked to escape the pacta 

sunt servanda principle by refusing to nominate an arbitrator. Moreover, the Court 

                                                 
928

 UNAT, Irani v. Secretary-General of the United Nations, Judgment No. 150 (1971). 
929

 Report of the UN Secretary-General, A/62/748 (n. 198), Annex I, Draft Statute of the UNDT, 

Article 3, paragraph 1 (d). 
930

 G.A. Res. 63/253 (n. 11), Annex I, Statute of the UNDT, Article 3. 
931

 See for instance UNDT, Basenko (n. 411). For an overview of recourse mechanisms for non-staff 

personnel, see Report of the UN Secretary-General, A/65/373 (n. 923). 
932

 This view was also raised by numerous members of the Sixth Committee, Summary record of the 4
th

 

meeting of 25 October 2010, UN Doc. A/C.6/65/SR.4, paras. 77-78. 
933

 E. Gaillard & I. Pingel-Lenuzza (n. 675) p. 12. 
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held that the recognition of UNESCO’s immunity would deprive the individual of any 

dispute settlement mechanisms, which would constitute a denial of justice and a 

violation of Article 6, paragraph 1 of the ECHR.934 One may approve this decision 

inasmuch as it obliges the international organization to respect the agreement it 

previously consented. 935  Nevertheless, beyond this specific case in which the 

immunity was invoked to refuse to appoint an arbitrator, it remains uncertain whether 

national jurisdictions are competent to exercise the typical supervision over the 

arbitration proceedings and the enforcement of arbitral awards.936   

 

In another case, a company sought to annul an award rendered by an arbitrator in a 

dispute with the European Organization for Nuclear Research (CERN) before the 

Swiss Federal Supreme Court. The company considered that it had been awarded less 

additional costs than it expected. The Swiss Federal Supreme Court decided that the 

conclusion of an arbitration agreement by an international organization – in this case, 

CERN – did not automatically entail the waiver of its immunity. The immunity was 

absolute and the arbitration had to be safeguarded from any intervention of national 

jurisdictions. Yet, if the organization accepted that the arbitration should be governed 

by national law, national courts could intervene in the proceedings.937  

 

Pursuant to this decision, international organizations having entered into arbitration 

agreements can tackle awards before national jurisdictions if they consider that these 

violate their rights, but individuals cannot proceed in the same manner because 

international organizations are entitled to invoke immunity. Such situation is not 

tolerable because it runs counter the principle of equality of arms. Since the UN 

generally includes a standard non-waiver clause in its arbitration agreements and 

given the amount of costs that may bear on individuals, the accordance of such a 

mechanism with the guarantees of an effective right of access to justice for non-staff 

members seems to be highly questionable.  

 

The practice of settling contractual disputes through arbitration has developed in 

numerous other international organizations, such as ESA.938  

                                                 
934

 Court of Appeal, Paris, UNESCO v. Boulois, 19 June 1998, Revue de l’arbitrage (1999) p. 343 

(France). 
935

 E. Gaillard & I. Pingel-Lenuzza (n. 675) p. 13. 
936

 See A. Reinisch (n. 371) pp. 226-229 for a presentation of some cases in which national 

jurisdictions have considered that the arbitration clause could be interpreted as a waiver of immunity. 

Contra: A.J. Miller (n. 260) p. 94, who notes that ‘[t]he existence of an arbitration clause can hardly be 

an implied waiver of immunity because this would mean that, by complying with the express terms of 

Article 29 and providing an alternate remedy, the UN would be taken to have waived its immunity.’ 
937

 Federal Supreme Court, Groupement Fougerolle & Consorts v. CERN, 21 December 1992, 2 

Bulletin de l’association suisse d’arbitrage (1993) p. 259; Revue de l’arbitrage (1994) p. 175, and note 

by Panayotis Glavinis (Switzerland). 
938

 See notably the Convention for the establishment of a European Space Agency, Annex 1 at Article 

XXV which provides for arbitration with regard to written contracts other than those concluded in 

accordance with the Staff Regulations. For further examples, see C. Dominicé, ‘L’arbitrage et les 

immunités des organisations internationales’, in C. Dominicé, R. Patray & C. Reymond, eds., Etudes 
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As to the question of whether such arbitrations may be considered as a human rights 

mechanism for individuals, it is difficult to identify the practice of the arbitral 

tribunals939 given the limited case-law and arbitral awards available. Yet, one may 

presume that parties will most probably not refer to human rights considerations in 

their arbitration agreement. There will all the more be references to the general 

principles of international law, through which human rights may enter into the scope 

of the applicable law.  

 

Certain international organizations have established specific mechanisms to organize 

the dispute settlement of contractual disputes. For instance, in relation to contracts 

concluded by or on behalf of the EU, Article 272 of the TFEU permits contractual 

parties to confer jurisdiction to the CJEU over disputes arising out of contracts 

governed by public or private law through an arbitration clause.940 Such choice of 

jurisdiction can be inserted in the contractual agreement independently of the choice 

of applicable law.941 As far as contracts with the ILO are concerned, Article II(4) of 

the ILOAT Statute provides that ‘[t]he Tribunal shall be competent to hear disputes 

arising out of contracts to which the International Labour Organisation is a party and 

which provide for the competence of the Tribunal in any case of dispute with regard 

to their execution.’ A priori, one could fear that such procedures would lack 

impartiality since international organizations’ own established dispute settlement 

mechanisms act as judges in cases in which they are themselves involved.942 Yet, this 

danger seems to be unfounded in practice.943 

 

IV.2.3 Specific dispute settlement mechanisms for disputes with third 

parties 

 

International organizations have set up a number of specific mechanisms to handle 

disputes with third parties. These mechanisms are analyzed in this section subdivided 

according to core fields of activities of international organizations, namely peace and 

security operations (subsection A), international territorial administration (subsection 

2), economic governance (subsection C) and regional organizations such as the EU 

(subsection D).   

 

                                                                                                                                            
de droit international en l’honneur de Pierre Lalive (Geneva, Institut de Hautes Etudes Internationales 

1993) pp. 483-497; P. Klein (n. 40) pp. 247-277. 
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 A. Reinisch (n. 47) p. 130. 
940

 See for instance CJEU, Pellegrini & CS v. Commission and Flexon Italia S.p.A., Case 23/76, 

Arbitral Award, [1976] ECR 1807-30. 
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 CJEU, Commission v. Nea Energeiaki Technologia, C-416/98, [2002] ECR I-1759, para. 11; CJEU, 

Heijmei v. Parliament, C-42/94, [1995] ECR I-1417, para. 5. 
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 C.W. Jenks, International Immunities (London, Stevens 1961) p. 44. 
943

 C.F. Amerasinghe (n. 185) vol. I, pp. 68 ff. referred to in A. Reinisch (n. 371) p. 269. 
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A. Peace and security operations 

 

In a letter of 6 August 1965 to the representative of the Union of Soviet Socialist 

Republics944 concerning the payment of indemnities to Belgian citizens resident in the 

Democratic Republic of the Congo, UN Secretary-General stated that ‘[i]t has always 

been the policy of the United Nations, acting through the Secretary-General, to 

compensate individuals who have suffered damages for which the Organization was 

legally liable. This policy is in keeping with generally recognized legal principles and 

with the Convention on the Privileges and Immunities of the United Nations.’945 

 

However, in practice, a number of nuances and exceptions to this principle should be 

mentioned. First, the UN does not accept any responsibility for acts of members of 

UN peace operations while off-duty.946 As stated in a 1986 Memorandum by the UN 

Office of Legal Affairs, the primary factor to determine the ‘off-duty’ character of a 

situation is ‘whether the member of a peace-keeping mission was acting in a non-

official/non-operational capacity when the incident occurred and not whether he/she 

was in military or civilian attire at the time of the incident or whether the incident 

occurred inside or outside the area of operations.’ Moreover, the Office added that a 

member in a state of alert may nevertheless act off-duty ‘if he/she acts in an 

individual capacity, not attributable to the performance of official duties, during the 

designated “state-of-alert” period.’947 The distinction is thus to be drawn between acts 

committed in a private capacity and acts committed in an official capacity 

notwithstanding the fact that such acts are ultra vires.948  

 

Second, a general obstacle to claims against the UN in relation to peace operations 

consists in the exception of ‘operational necessity’ raised by the UN. It defines this 

concept as the situation ‘where damage results from necessary actions taken by a 

peacekeeping force in the course of carrying out its operations in pursuance of its 

mandates.’949 The determination of the content of operational necessity relies upon the 

UN force commander’s discretion. ‘Operational necessity’ constitutes an exception to 

the liability of the UN for property loss and damage caused by its forces for the 

ordinary operation of these forces, as opposed to combat-related activities. This 

principle has been applied for decades in the practice of the claims review boards.950 

 

                                                 
944

 The USSR had contested this payment of indemnities to Belgium because the later had no moral or 

legal basis for this claim since it had committed a prior aggression against the Republic of the Congo. 

See the Letter of 2 August 1965 from the Acting Permanent Representative of the USSR addressed to 

the Secretary-General, UN Doc. S/6589, 2 August 1965. 
945

 United Nations Juridical Yearbook, 1965, p. 41. 
946

 UN Office of Legal Affairs, Memorandum, United Nations Juridical Yearbook (1986) p. 300. 
947

 Ibid. 
948

 This view corresponds to Article 8 of the ILC Draft Articles of 2011. See supra, subsection I.5.1.B.  
949

 Report of the Secretary-General A/51/389 (n. 28) para. 13. 
950

 Ibid., paras. 13-15; K. Schmalenbach, Die Haftung Internationaler Organisationen im Rahmen von 

friedenssichernden Maßnahmen und Territorialverwaltungen (Frankfurt am Main, Peter Lang 2004) pp. 

487-496. 



207 

 

Third, the UN has searched to limit the amount it may have to pay as a result of third-

party liability claims. 951  The Secretary-General suggested a maximum amount of 

US$50,000 for personal injury, death, or illness. Other limitations have been proposed 

for damage to property. 952  Among the justifications advanced by the Secretary-

General to defend this limitation,953 one may highlight the assumption that ‘consensual 

peacekeeping operations are conducted for the benefit of the country in whose 

territory they are deployed, and that having expressly or implicitly agreed to the 

deployment of a peacekeeping operation in its territory, the host country must be 

deemed to bear the risk of the operation and assume, in part at least, liability for 

damage arising from such an operation.’ Moreover, the Secretary-General explained 

that the funds from third-party claims were public funds which could not be used for 

other operations. Finally, he stated that he expected host governments to assume 

responsibility for additional compensation. Such limitation constitutes ‘an exception 

to the general principle that when tortious (sic) liability is engaged, compensation 

should be paid with a view to redressing the situation and restoring it to what it had 

been prior to the occurrence of the damage.’954 

 

Both in the UN and NATO, there are no judicial bodies where individuals can bring 

their claims for human rights violations. In their peacekeeping missions, these 

organizations usually conclude a SOFA with the host State in which the operation is 

conducted.955 These SOFAs govern the legal status of the peacekeeping operations, 

which consequently differ one from another. As far as the UN is concerned, the 

SOFAs generally provide that all claims of private character shall be settled by a 

standing claims commission to be established by the UN. Yet, no such standing 

claims commission has ever been set up in practice (IV.2.3.A.a). Instead, claims are 

brought to local claims review boards (IV.2.3.A.b) or settled through the payment of a 

lump sum to the State exercising diplomatic protection (IV.2.3.A.c). The following 

points of this subsection focus on NATO’s claims settlement procedures and on 

specific procedures established by the EU in relation to its CSDP missions. 

Thereafter, a number of normative proposals are suggested, followed by an interim 

conclusion.   
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a. Standing claims commissions  

i. Effective dispute settlement mechanisms? 

 

In accordance with the UN’s obligations under Article VIII, Section 29 of the General 

Convention, Article 51 of the UN Model Status of Forces Agreement (UN Model 

SOFA) provides for the establishment of a standing claims commission in order to 

settle disputes of a private law character in peacekeeping operations over which the 

local courts have no jurisdiction due to the immunity of the UN. Article 51 states that 

‘any dispute or claim of a private law character to which the United Nations 

peacekeeping operation or any member thereof is a party and over which the courts of 

the [host state/territory] do not have jurisdiction [...] shall be settled by a standing 

claims commission to be established for that purpose. One member of the commission 

shall be appointed by the Secretary-General of the United Nations, one member by the 

Government and a chairman jointly by the Secretary-General and the Government [...] 

The awards of the commission shall be final and binding, unless the Secretary-

General of the United Nations and the Government permit an appeal [...]’.956 In these 

cases, a tribunal established of three arbitrators is competent to decide on such appeal.  

 

However, the Secretary-General has repeatedly recognized that no standing claims 

commissions have been established in practice. 957  Instead, third-party claims are 

settled by a local claims review board composed of UN officials and established for 

each peacekeeping mission or through negotiations with the host government.958
  

 

Given this absence of practice, the Advisory Committee on Administrative and 

Budgetary Questions requested the Secretary-General to review Article 51 of the 

Model SOFA, which could be considered as unrealistic or ineffective, in order to 

establish new procedures to handle third-party claims. On 21 May 1997, the 

Secretary-General issued a report in which he acknowledged that this absence of any 

operational experience hindered the evaluation of the effectiveness of the mechanism 

but nonetheless identified a positive element supporting its maintenance, namely the 

fact that this tripartite procedure treats both the Organization and the claimant ‘on a 

par’. ‘Based on the principle that justice should not only be done but also be seen to 

be done, a procedure that involves a neutral third party should be retained in the text 

of the status-of-forces agreement as an option for potential claimants.’959  
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 Report of the UN Secretary-General A/51/903 (n. 218) para. 8; Report of the UN Secretary-General 
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ii. Human rights mechanisms? 

 

Since this procedure has never been activated, it is difficult to answer the question of 

whether it may constitute a human rights mechanism. Pursuant to Article 51 of the 

Model SOFA, a standing claims commission has only competence to handle private 

law disputes. As a consequence, a claimant can invoke human rights law only if 

his/her claim falls within standard tort categories.960 

 

As introduced in part I of this PhD, the differentiation between private and public law 

disputes is at the core of a case opposing the victims of the cholera outbreak in Haiti 

against the UN. In November 2011, the BAI and the IJDH filed a request for relief 

and reparation with the chief of the claims unit of MINUSTAH on behalf of 5,000 

victims961 on the basis of paragraphs 54 and 55 of the SOFA between the UN and 

Haiti.962 Pursuant to paragraph 55, any dispute or claim of a private law character, not 

resulting from the operational necessity of MINUSTAH, had to be settled by a 

standing claims commission. Since the UN refrained from establishing a standing 

claims commission, the petitioners have filed their claim with the chief of the claims 

unit of MINUSTAH. 

 

After 15 months, the UN responded to the petition. It did not invoke its immunity 

since the petition was filed with the chief of the claims unit of MINUSTAH and not a 

national jurisdiction. Instead, it responded that the ‘consideration of these claims 

would necessarily include a review of political and policy matters’ and that the 

petitioners could consequently not invoke Article VIII, Section 29 of the General 

Convention, which only concerns private law claims.963 

 

Given the absence of any further justification, this laconic response appears ‘arbitrary, 

self-serving and contrary to international principles of due process.’964 This is all the 

more true since the determination of the public or private character of disputes is 

made unilaterally by the local review boards in a purely internal administrative 

framework.965 

 

One could seek to justify this decision by claiming that the claimants invoked the 

SOFA and that the defendant was an international organization. However, such broad 

interpretation would annihilate the raison d’être of the obligation to provide for 

alternative remedies consecrated in Article VIII, Section 29 of the General 

                                                 
960

 M. Zwanenburg (n. 23) p. 305. 
961

 This petition is available at  

http://ijdh.org/wordpress/wp-content/uploads/2011/11/englishpetitionREDACTED.pdf. 
962
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Convention, since no single dispute involving the UN would have a private law 

character. On the contrary, one could counter-argue that the claimants were private 

individuals, the nature of the claim concerned a tort action and the plaintiffs asked for 

monetary compensation, which all constitute intrinsic features of private law disputes. 

Consequently, the short response of the UN did not only dissatisfy the plaintiffs but it 

also left commentators skeptical.   

 

Notwithstanding these objections, this view was recently confirmed by the UN 

Secretary-General in a letter dated 19 February 2015.966 IJDH argued that this view 

was ‘untenable as a matter of law and of logic.’ 967  Indeed, the vast majority of 

opinions expressed by legal scholars on the subject concur to support that these claims 

are private law claims since these are classic tort claims that are brought by non-

governmental parties. As summarized by international law scholars who intervened as 

amici curiae before the United States District Court for the Southern District of New 

York, ‘a public law claim would likely involve a government complainant against the 

UN […] or private individuals’ claims that the UN wrongly exercised its strategic or 

policy-making discretion in a manner that led to the individuals suffering harm. Not 

surprisingly, international law scholars who have reviewed Plaintiffs’ claims have 

concluded unequivocally that they are private law in nature.’968 Furthermore, this view 

corresponds to a prior report issued by the former UN Secretary-General, who 

considered in 1995 that ‘claims for compensation submitted by third parties for 

personal injury or death […] incurred as a result of acts committed by members of a 

United Nations peace-keeping operation within the “mission area” concerned’ have a 

‘private law’ character.969 

 

Some of the arguments raised by the plaintiffs related simultaneously to tort actions 

and to human rights violations. It could be argued that obligations to respect and 

protect human rights belong to public international (and national) law rather than 

private law. However, one can counter-argue that human rights violations frequently 

also constitute private law violations since many such violations may be re-

characterized as tort actions. This is especially true to the extent that they have 

resulted in personal injury, illness or death, in property loss or other damage and has 

been illustrated in numerous cases both in international and national case-law. 970 
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Consequently, the reference to human rights should not automatically imply the 

requalification of the claim into a public law claim and preclude the application of 

Article VIII, Section 29 of the General Convention.  

 

It seems accordingly reasonable to conclude that the claim filed by IJDH and BAI 

enters into the category of a private law claim. Hence, there is – in my view – an 

obligation for the UN to establish a standing claims commission to handle this type of 

disputes. 

 

b. Local claims review boards 

i. Effective dispute settlement mechanisms?  

 

Local claims review boards have been established for most past and present UN 

operations. 971
 These boards are composed of panels of three or more UN staff 

members,972 who ‘examine, approve or recommend settlement of third-party claims 

for personal injury or death and for property loss or damage that are attributable to 

acts performed in connection with official duties by civilian or military members of 

the mission.’ 973  Local claims review boards may commit the UN to paying 

compensation to individuals up to a certain ceiling.974 Such boards may be considered 

as UN administrative organs reporting to the UN Secretary-General.975 

 

Despite the Secretary-General’s assertion that this procedure may have been 

considered by claimants to be expeditious, impartial, and generally satisfactory,976 the 

boards’ independence and impartiality have been subject to criticism.977
 Indeed, the 

UN itself is responsible for investigating the claims, analyzing them and providing for 

a final adjudication. The Secretary-General admitted that the UN could be perceived 

as a judge acting in its own case to justify the maintenance of the provisions on 

standing claims commissions. 978  Given that its rulings are not made public, such 

system obviously runs counter to basic principles of due process. 979  Furthermore, 

these review boards are established by the UN ‘when the need arises’.980 This practice 

does consequently not guarantee the establishment of review boards in all 

peacekeeping operations, which creates the risk for individuals that no such board has 
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been established wherein they can bring their claim. Finally, there are important 

backlogs and delays before these boards,981 so that ‘a significant number of claims 

remain unresolved at the end of the liquidation period’ after the end of the UN 

mission.982      

 

These observations clearly indicate that local claims boards do not constitute effective 

dispute settlement mechanisms.  

 

ii. Human rights mechanisms? 

 

The original mandate of local claims review boards is not to handle human rights 

violations. They mainly apply national law of the host State. This has led 

Wickremasinghe and G. Verdirame to note that ‘[s]uch procedures would appear 

suitable to deal with straightforward private law claims, for example for personal 

injury, death, or damage to property resulting from road traffic accidents, it may be 

questioned whether the procedural regime is also appropriate to deal with cases in 

which allegations of serious violations of human rights are at issue, even though the 

conduct in question may be simultaneously characterised as falling within standard 

tort categories related to harm to persons.’983 Conversely, Frédéric Mégret considered 

that there were no reasons to reject the possibility that they could serve this purpose.984 

In my view, the various flaws identified supra – in particular the lack of independence 

and of impartiality – cast doubt on the adequacy of such procedure to handle highly 

sensitive cases, such as serious violations of human rights. Indeed, even if the local 

claims review boards may in certain cases award financial compensation to victims, 

their composition, their functioning and their unpredictable establishment weaken 

these procedures and preclude them from being systematically considered as effective 

dispute settlement mechanisms for human rights violations. 

 

c. Compensation through the State exercising the diplomatic protection 

of the victims 

 

It exceeds the scope of this PhD to thoroughly review all examples of diplomatic 

protection relating to peace and security operations. The choice is rather made to 

highlight selected practices developed by the UN to handle claims submitted by States 

on behalf of their nationals.  

 

For instance, the UN has established a death and disability compensation program 

which permits contributing States to claim compensation on behalf of their nationals 
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in case of death or disability attributable to service during a UN peacekeeping 

operation.985 Such claims are not regarded as private law claims and are consequently 

outside the scope of the standing claims commissions. There used to be an important 

backlog in the treatment of these claims986 but the UN Secretariat endeavors now to 

complete such claims within 90 days of receiving all related documentation.987  

 

Another practice of compensation through the State exercising the diplomatic 

protection of the victims may be found in lump-sum agreements negotiated by the UN 

with a State on behalf of its nationals. For instance, in the early 1960s, numerous 

Belgian nationals were victims of damages caused during the UN operation in Congo. 

Those who had been victims of internationally wrongful acts by the UN turned 

towards their State – Belgium – to exercise diplomatic protection. After intercessions 

by the Belgian Government, the UN declared itself prepared to ‘accept financial 

liability where the damage is the result of action taken by agents of the United 

Nations in violation of the laws of war and the rules of international law’. It 

considered that 581 out of 1,400 claims were entitled to compensation and the UN 

Secretary-General agreed that, ‘without prejudice to the privileges and immunities 

which the United Nations enjoys, he will pay the Belgian Government the sum of one 

million five hundred thousand United States dollars ($1,500,000) in an outright and 

final settlement of all claims’ 988  filed against the UN by Belgians for damage to 

persons and property caused by the UN Force in the Congo. This agreement was 

enacted in a Belgian law of 7 May 1965. 989  A list was drawn up by the UN of 

individual claims for which the UN accepted liability. The Belgian Government 

divided this lump sum and informed the victims of their right to receive part of the 

UN settlement payment. Acceptance of this sum would not prevent them from 

receiving any further compensation from the Belgian State but would waive any 

further rights of action against the UN. One claimant, Mr. Manderlier, considered this 

amount too low and tried to challenge this practice before the national courts. 

However, his claim was dismissed,990 as will be further examined in part V of this 

PhD.  
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The system of lump sums – and more generally the principle of compensation via the 

diplomatic protection of the State – is open to criticism because this mode of 

settlement is ‘largely dependent on the State’s willingness to espouse the claims of its 

nationals’, as recognized by the Secretary-General himself.991 Indeed, the exercise of 

diplomatic protection relies upon the discretion of the State and in particular of its 

government. It is not the individual’s right, unless such right is established by the 

individual’s State. However, there are cases in which the State of the injured 

individual might not have a government in order to invoke the compensation by the 

UN, as was the case in Somalia in 2003. Moreover, the examination and selection by 

the UN itself of the claims entitled to compensation puts the transparency of the 

procedure into question.  

 

Conversely, this system prevents excessive costs and permits rapid settlement of 

claims. Moreover, it may be justified by political considerations, as in the illustration 

of the UN settlement payment to the Belgian Government in 1965. Indeed, a majority 

of States within the General Assembly would not have accepted compensation of 

Belgian citizens, as they were considered by many as principally responsible for the 

situation in Congo. Consequently, the agreement reached between the Secretary-

General and Belgium – based on the international responsibility of the UN – appeared 

to be a pragmatic992 though not ideal solution.  

 

In addition, the exercise of diplomatic protection in principle requires the exhaustion 

of local remedies. In this regard, it has been noted that local claims review boards 

‘should be considered as local remedies which must be exhausted before the 

individual’s state could be allowed to interpose a claim on his behalf.’993  

 

Given the discretionary power of the State in this matter, the diplomatic protection 

does not per se guarantee an effective right of access to justice to individuals. 

‘Claimants are therefore likely to prefer remedies which they are entitled to pursue in 

their own name, whether under an individual complaints mechanism or at the 

international level or through civil litigation.’994 
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d. NATO’s claims settlement procedures 

 

Similarly to the situation in the UN, there is no permanent claims structure to handle 

claims relating to peacekeeping operations in NATO. 995  A specific procedure is 

negotiated for each peace operation with the host State. As a consequence, each 

procedure differs from another. For instance, the settlement of claims against the 

Stabilization Force (SFOR) was established by Annex 1A of the Dayton Peace 

Agreement996 and the Status of Forces Agreements between NATO and the Republic 

of Bosnia and Herzegovina and between NATO and the Republic of Croatia in 

appendixes to Annex 1A. 997  Pursuant to Article VI.9 of Annex IA, ‘the 

[Implementation Force (IFOR)] and its personnel shall not be liable for any damages 

to civilian or government property caused by combat or combat related activities.’ 

Article 15 of the SOFAs adds that ‘[c]laims for damage or injury to Government 

personnel or property, or to private personnel or property of the Republic of Bosnia 

and Herzegovina shall be submitted through governmental authorities of the Republic 

of Bosnia and Herzegovina to the designated NATO Representatives.’  

 

Such claims are exclusively open to nationals of the host State998 and generally settled 

by the contingent itself. Indeed, NATO is in favor of the principle that ‘the costs lie 

where they fall’, implying that the States are responsible for the damages caused by 

their contingents.999 If no settlement occurs or if the claim concerns an international 

element of the operation, NATO commander may issue a scope certificate, which 

brings the case to a Standing Claims Commission to be established for that purpose. 

In the case of SFOR, such Standing Claims Commission composed of four members – 

two from the Member State, one from Bosnia and one from Herzegovina – was 

established. Any decision to award reparations required the unanimity within the 

Standing Claims Commission, which implied that this Commission resembled more 

of a political negotiations forum than a judicial one. Yet, there was a right of appeal to 

an arbitral tribunal applying judicial methods.   

 

Different rules applied to another peacekeeping operation – the KFOR – for which the 

claims settlement procedure was governed by Section 7 of UNMIK Regulation 

2000/47. This provision states that ‘[t]hird party claims for property loss or damage 

                                                 
995

 J. Prescott, ‘Claims’, in D. Fleck, ed., The Handbook of the Law of Visiting Forces (Oxford, Oxford 

University Press 2001) pp. 159-186, p. 165. 
996

 Agreement on Military Aspects of the Peace Settlement, Annex 1A of the General Framework 

Agreement for Peace in Bosnia and Herzegovina, reproduced in 35 ILM (1996) p. 75. 
997

 Agreement between the Republic of Bosnia and Herzegovina and the North Atlantic Treaty 

Organisation Concerning the Status of NATO and its Personnel, Appendix B to Annex 1A of the 

General Framework Agreement for Peace in Bosnia and Herzegovina, reproduced in Office of the High 

Representative, Essential Texts (2000) p. 31, Article 15 and Agreement between the Republic of 

Croatia and the North Atlantic Treaty Organisation Concerning the Status of NATO and its Personnel, 

Appendix C to Annex 1A of the General Framework Agreement for Peace in Bosnia and Herzegovina, 

reproduced in Office of the High Representative, Essential Texts (2000) p. 32, Article 15. 
998

 M. Zwanenburg (n. 23) p. 254. 
999

 K. Schmalenbach (n. 950) pp. 557 ff. 



216 

 

and for personal injury, illness or death arising from or directly attributed to KFOR, 

UNMIK or their respective personnel and which do not arise from ‘operational 

necessity’ of either international presence, shall be settled by Claims Commissions 

established by KFOR and UNMIK, in the manner to be provided for.’ 1000  The 

exclusion of claims arising from ‘operational necessity’ has been criticized by the 

Ombudsperson Institution in Kosovo, considering that the absence of definition of 

these terms opens the door to abusive interpretations by both KFOR and UNMIK and 

that this is contrary to the requirements of lawfulness for any limitation to a European 

Convention Right.1001  

 

Both UNMIK and KFOR 1002  have established claims commissions, but in a very 

different manner.1003 At UNMIK, there were no hearings for individual claimants and 

the decisions were taken by a panel of UNMIK staff members. The appeal procedure 

consisted in sending a ‘memorandum’ to the UNMIK Director of Administration. The 

Ombudsperson also noted that ‘claims regarding which UNMIK has been found liable 

remain pending indefinitely, as the UN has apparently allocated no portion of its 

budget for the payment of such claims.’ At KFOR, there were two stages in the 

procedure. In first instance, decisions were taken by a single KFOR officer, while the 

appeals procedure permitted individuals to be heard and represented and generally 

‘incorporates many elements of proper judicial proceedings.’ 1004  Moreover, the 

Ombudsperson observed that financial compensation was provided by KFOR in 

certain cases. Yet, the Venice Commission established by the CoE deplored a number 

of defaults in the claims settlement procedure, including the limitation to claims 

against KFOR Headquarters in Pristina. 

 

These examples illustrate the diversity of claims settlement procedures negotiated for 

each peacekeeping operation, which hamper their evaluation. Moreover, ‘[p]ractice in 

respect of NATO peace support operations is so limited that extreme caution must be 

taken in drawing any conclusions from it.’1005 Nevertheless, the example provided by 

NATO’s claims settlement procedure in Bosnia and Herzegovina seems to follow the 

right direction towards the integration of due process guarantees and independence in 

the dispute settlement procedure. Yet, one may generally deplore the ad hoc character 

of this system, which runs counter to any legal predictability for individuals, and the 
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fact that such claims settlement procedures are generally limited to nationals of the 

host State,1006 as opposed to UN claims settlement procedures.  

 

e. European Common Security and Defence Policy: claims settlement 

procedures 

 

The principle laid down in Article 275 of the TFEU specifies that the CJEU shall not 

have jurisdiction with respect to the provisions relating to the CFSP nor with respect 

to acts adopted on the basis of those provisions. Yet, the Court may verify whether 

such act does not affect other competences of EU institutions (Article 40 TEU) and 

review the legality of decisions for restrictive measures against natural or legal 

persons.  

 

Article 40 TEU consecrates the principle of mutual non-affectation between CFSP 

measures and EU competences listed in Articles 3-6 of the TFEU. Article 40 TEU 

grants the CJEU the power to ‘police both sides of the border. This will enable the 

CJEU to review cases in which instruments or procedures of ordinary EU external 

relations are used to the detriment of CFSP instruments and procedures.’ 1007 

Consequently, this provision seems to be in contradiction with Article 275 TFEU, 

which explicitly rejects any judicial review of CFSP acts by the CJEU. Yet, it will not 

enable the CJEU to review decisions or acts in the area of CSDP, which exclusively 

relies on CFSP matters.1008  

 

This determination to shield CFSP from judicial protection by the drafters of the EU 

Treaties may be explained by their commitment to preserve the flexibility in 

international relations and the sensitivity of CFSP decisions. Moreover, the fear of 

judicial activism in defining external Community competences has played a 

determining role in this exclusion.1009 The sensitivity of this issue has been recently 

recalled by the CJEU in its Opinion 2/13 of 18 December 2014. The CJEU concluded 

that the draft agreement on the accession of the EU to the ECHR was not compatible 

with the EU Treaties inter alia because ‘the agreement envisaged fails to have regard 

to the specific characteristics of EU law with regard to the judicial review of acts, 

actions or omissions on the part of the EU in CFSP matters.’1010  
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This absence of judicial review by the CJEU constitutes a problem from a rule of law 

perspective.1011 This being said, Article 274 of the TFEU states that ‘[s]ave where 

jurisdiction is conferred on the Court of Justice of the European Union by the 

Treaties, disputes to which the Union is a party shall not on that ground be excluded 

from the jurisdiction of the courts or tribunals of the Member States.’ According to 

Article 343 TFEU, the EU shall enjoy in the territories of its Member States ‘such 

privileges and immunities as are necessary for the performance of its tasks, under the 

conditions laid down in the Protocol of 8 April 1965 on the privileges and immunities 

of the European Union.’ Yet, this Protocol 1012  does not grant immunity from 

jurisdiction to the EU on the territories of its Member States. Article 1 of this Protocol 

states that the EU’s premises and buildings shall be inviolable, exempt from search, 

requisition, confiscation or expropriation and that the property and assets of the EU 

shall not be object of administrative or legal measures of constraint without the 

authorization of the CJEU.  

 

Hence, in cases where the CJEU has no jurisdiction – such as in the CSDP area – the 

EU may not invoke its immunity from jurisdiction on the territories of its Member 

States.1013 Moreover, the latter have an obligation to provide ‘remedies sufficient to 

ensure effective legal protection in the fields covered by Union law’ pursuant to 

Article 19(1), second paragraph of the TFEU. As to its immunity from jurisdiction in 

non-EU States, such immunity is generally based on specific agreements concluded 

between the EU and third States or international organizations. 

 

The EU Model SOFA provides for a claims settlement procedure of three stages. 

Pursuant to Article 15 of the EU Model SOFA, EU-led forces (European Union Force 

or EUFOR) and EUFOR personnel ‘shall not be liable for any damage to or loss of 

civilian or government property which are related to operational necessities or caused 

by activities in connection with civil disturbances or protection of EUFOR.’ Claims 

for damages not covered by this exception shall be forwarded to EUFOR via the 

authorities of the host State with a view to reaching an amicable settlement. If no such 

amicable settlement can be found, the claim will be submitted to a claims commission 

equally composed of representatives of EUFOR and representatives of the host State. 

If no settlement can be reached by common agreement within this commission, claims 

up to and including 40,000 EUR shall be settled by diplomatic means between the 

host State and EU Representatives and claims above this amount shall be submitted to 

an arbitration tribunal, the decisions of which shall be binding. An administrative 

agreement between EUFOR and the authorities of the host State shall determine the 
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terms of reference of both the claims commission and the tribunal and the applicable 

procedure.  

 

Since such administrative agreement shall be negotiated for each EU crisis 

management operation by a force commander with the host state, there is no 

consistent claims settlement practice under the CSDP.1014  

 

In this regard, it is particularly interesting to note that on a single occasion so far, the 

EU established a mechanism specifically dealing with human rights violations 

attributable to an EU CSDP operation: the Human Rights Review Panel (HRRP) set 

up on 29 October 2009 to review alleged human rights violations by the EULEX 

mission in Kosovo in the conduct of its executive mandate.1015 This HRRP composed 

by three international experts in human rights law is described as an independent and 

impartial accountability mechanism complementing the EULEX Internal 

Investigation Unit and the EULEX Third Party Liability Insurance Scheme. 1016  It 

reviews complaints submitted within a time-period of maximum six months from the 

date of the alleged violation and only relating to acts occurred after 9 December 2009 

– the first day of the EULEX mission.  

 

It may merely issue non-binding recommendations for remedial action by the Head of 

Mission. Moreover, the HRRP is not authorized to recommend the payment of 

compensation by EULEX. In its work, the HRRP may refer to numerous human rights 

conventions and declarations including the UDHR, the ECHR and the ICCPR.1017 

 

As of 10 July 2014, the HRRP has received 128 complaints, out of which 10 cases 

resulted in the finding of human rights violations.1018 The HRRP issued a number of 

recommendations to the Head of Mission, who responded in concretely implementing 

some of these recommendations – albeit in some cases unsatisfactory – as reported in 

the HRRP’s Annual Report 2012.1019 In this regard, one may point to a specific Rule 

of Procedure enabling the HRRP to follow-up on the implementation of its 
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recommendations by the Head of Mission and to publish these follow-up decisions.1020 

This constitutes an interesting system permitting to easily follow the implementation 

of recommendations and simultaneously exercise a certain degree of pressure on the 

Head of the Mission to respond to the HRRP’s recommendations.   

 

For instance, in a 4 February 2014 decision, the HRRP found that EULEX had 

violated Article 13 of the ECHR in a case Valbone Zahiti v. EULEX.1021 This case 

concerned a Police officer who alleged to have been injured by an EULEX official 

intentionally driving in her direction with his car. The EULEX Internal Investigation 

Unit examined the incident and the Municipal Public Prosecutor of Pristina requested 

a waiver of immunity, in reply to which the Head of Mission invited the Prosecutor to 

contact the national authorities of the staff member.  

 

The HRRP dismissed EULEX’s argument that the HRRP provided a sufficient 

remedy because it was without merit. In the Panel’s view, EULEX bore a 

responsibility to provide effective remedy for violations of rights attributable to the 

mission. Given that the internal regime was not independent of EULEX, that it could 

not award any compensation, that it could not render binding decisions, and that the 

complainant had no opportunity to participate in the investigation, the HRRP 

concluded that EULEX had violated the right to an effective remedy.  

 

Hence, the HRRP invited the Head of Mission inter alia to acknowledge the violation 

of the complainant’s rights and to lift the EULEX staff member’s immunity. The 

Head of Mission refused to implement these recommendations, which led the HRRP 

to issue a follow-up decision on 11 November 2014 inviting the Head of Mission to 

reconsider the implementation of these recommendations.1022 

 

This example demonstrates that the HRRP may exercise a certain degree of pressure 

on the Head of Mission, but that the final decision remains with the latter.  

 

f. Discussion of normative proposals  

i. UN’s Standing Claims Commissions 

 

Maarten Zwanenburg defends the establishment of one single standing claims 

commission by the UN competent for all claims relating to peace operations in place 
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of one commission for each peacekeeping operation – as provided for in Article 51 of 

the Model SOFA. 1023  It should have jurisdiction over the UN and the troop-

contributing States. A new appointment procedure should be organized in order to 

guarantee the independence of the judges and avoid that they serve as judges in their 

own case. The commission should have expansive remedial powers, including the 

power to award compensation but also other forms of reparation. Moreover, its 

mandate should be extended to IHL and human rights.  

 

As acknowledged by UN Secretary-General, the ‘more complex and dispersed United 

Nations peacekeeping becomes, the more urgent the need to ensure that standards of 

conduct and accountability are maintained.’ 1024  With such a permanent claims 

commission, the gained expertise would be maintained. In a similar line, NATO 

should also establish a permanent claims commission. This commission should have 

an extended competence on claims from all victims of IHL, even if these victims are 

not nationals of the host State. M. Zwanenburg concludes with suggesting that, if the 

organization and its Member States do not adopt the above proposal or a similar 

proposal, ‘they should consider dispensing with the principle that combat-related 

claims are inadmissible in claims settlement procedures.’1025 

 

These normative suggestions are particularly interesting and would certainly enhance 

the access to justice of individual victims of human rights violations by the UN or 

NATO. Yet, one has to admit that these proposals require considerable political 

support both by the organizations concerned and their Member States. In the present 

state of things, there are no particular signs permitting to consider that such reforms 

would likely be implemented in practice in the near future.   

   

ii. Ombudsperson 

 

Several authors have suggested establishing an ombudsperson to foster human rights 

accountability at the UN. Already in 1994, E. Childers & B. Urquhart considered that 

‘[t]he need for an ombudsman-type function is also increasingly obvious regarding 

UN peace and security operations. The greater the UN’s involvement in peace-

enforcement and other operations that may employ force, the more vital it becomes to 

have transparent and independent human rights supervision. This is needed as much 

to protect the organization from false or inflated charges of human rights abuse as to 

ensure that if these occur they are properly investigated and reported.’1026  

 

                                                 
1023

 See M. Zwanenburg (n. 23) p. 288. 
1024

 Report of the Secretary-General on Implementation of the Recommendations of the Special 

Committee on Peacekeeping, UN Secretary-General, UN Doc. A/.61/668 (2007) para. 14. 
1025

 M. Zwanenburg (n. 23) p. 313. 
1026

 E. Childers & B. Urquhart, Renewing the United Nations System (Uppsala, Dag Hammarskjöld 

Foundation 1994) p. 111. 



222 

 

The ombudsperson mechanism is very flexible, which permits to conciliate the needs 

for accountability of individuals with the autonomy of international organizations. In 

order to operate in an effective manner, ombudspersons have to meet a number of 

irreducible and minimum characteristics: independence, impartiality and fairness, 

credibility of the review process and confidentiality.1027 Ombudspersons are generally 

allowed to carry out investigations and to take remedial actions. Their powers remain 

only recommendatory but the publication of their reports enhances the compliance of 

parties to these reports.1028 

 

In relation to the UN, Florian Hoffman and Frédéric Mégret suggested the creation of 

a system-wide ombudsperson institution, which ‘could serve as a focal point within 

the organization for all issues related to accountability.’1029 It could notably receive 

and follow up on complaints from individuals and issue recommendations of an 

advisory nature. Its jurisdiction would include allegations for violations of human 

rights by the UN. As to the precise content of these human rights, the authors indicate 

that it ‘would be hypocritical to exclude from his or her jurisdiction any of those 

human rights that are protected within a UN framework, notably those contained in 

the International Bill of Rights.’ 

 

There is no doubt that such a mechanism could enhance the accountability of the UN. 

Yet, the lack of any binding power of an ombudsperson hinders its use as an effective 

mechanism to grant access to justice to individual victims of human rights violations. 

This mechanism consequently fits in the broader context of accountability 

mechanisms but is not adequate to take decisions on the responsibility of international 

organizations. This does not preclude its relevance to support international 

organizations in their actions and to improve the human rights culture of their 

interventions. 

 

iii. Administrative remedy providing compensation 

 

Another interesting suggestion has been made by Catherine E. Sweetser in her study 

on effective remedies for victims of abuse by peacekeeping personnel. She advocates 

that a compensation mechanism should be established by the UN for violations by 

civilian peacekeeping personnel focusing in particular on cases of sexual abuse. Such 

compensation mechanism should be part of the peacekeeping budget and ‘facilitate 

compensation by receiving complaints of abuse, investigating them, and determining 

the amount of compensation.’1030 

                                                 
1027

 D.M. Gottehrer & M. Hostina, Essential Characteristics of a Classical Ombudsman, Annex 1 to 

Ombudsman and Human Rights Protection Institutions in OSCE Participating States, OSCE Human 

Dimension Implementation Meeting October 1998, available at 

http://www.usombudsman.org/documents/PDF/References/Essential.PDF. 
1028

 F. Hoffmann & F. Mégret (n. 295). 
1029

 Ibid. 
1030

 C.E. Sweetser (n. 440) p. 1666. 

http://www.usombudsman.org/documents/PDF/References/Essential.PDF


223 

 

 

This innovative model may serve to address the pressing needs of victims of sexual 

abuse by peacekeeping personnel through an expedite procedure and simultaneously 

demonstrate the will of the UN to seriously take into consideration cases of sexual 

abuses by its peacekeeping personnel. Yet, technically, this mechanism is not a 

tribunal, nor an arbitration. As a consequence, a number of guarantees of 

independence and impartiality have to be established if one wants such a mechanism 

to constitute an effective mechanism for individual victims of sexual abuse.  

 

The idea of an administrative remedy providing for compensation seems feasible if 

one restricts its material competence to a strictly defined scope. Yet, it would 

certainly not constitute an acceptable solution – nor a financially viable one – from 

the point of view of international organizations and their Member States in the long-

term for all human rights violations attributable to peacekeeping forces.     

 

g. Interim conclusion 

 

The current dispute mechanisms established by the UN and NATO are unsatisfactory 

and do not offer sufficient guarantees of independence and impartiality. One of the 

most important flaws in the current system is that these mechanisms are established – 

if they are set up at all – on an ad hoc basis by the international organizations to 

handle disputes relating to a specific peacekeeping operation. The decision to set them 

up relies upon the discretionary power of the international organization. Moreover, 

one observes that the structures established so far did not meet the guarantees of 

independence and impartiality required to constitute effective dispute settlement 

mechanisms.  

 

These international organizations should establish permanent claims commissions to 

deal with private claims relating to peace keeping operations, as advocated by M. 

Zwanenburg. As to the specific question of whether these structures may be 

competent to hear human rights violations, it seems that the answer is currently 

negative, except for cases in which such claims would enter into common tort 

categories which could be invoked in the national legislation of the host State. 

Another exception is provided by the establishment of the HRRP, which has 

specifically been established by the EU to review alleged human rights violations by 

the EULEX mission in Kosovo in the conduct of its executive mandate. Yet, one may 

deplore that it only has the power to issue non-binding recommendations for remedial 

action by the Head of Mission. In general, one may plead for an extension of the 

mandate of the permanent claims commissions to include both human rights and IHL 

principles. 
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B. International territorial administration 

 

Next to States, international organizations have progressively gained an active role in 

the administration of territories. 1031  In the 1990s, the most famous examples of 

international administration of territories are the UNMIK and the UNTAET. Yet, one 

could also mention the United Nations Transitional Authority in Eastern Slavonia, 

Baranja and Western Sirmium (UNTAES) 1032  and the Office of the High 

Representative (OHR) in Bosnia and Herzegovina.1033 This chapter will present the 

dispute settlement mechanisms established by the UN in relation to the two most 

prominent examples, the UNMIK and the UNTAET.  

 

a. UNMIK 

 

UNMIK Regulation 2000/47 organizes a claims settlement procedure for certain third 

party claims directed against KFOR, UNMIK or their respective personnel.1034 Since 

these procedures relate more to the peacekeeping aspect of UN and NATO’s 

interventions in Kosovo than to the international territorial administration by UNMIK, 

these claims settlement procedures have been mentioned supra.1035 In addition to these 

procedures, an Ombudsperson Institution has been established in Kosovo, as well as a 

HRAP.  

 

i. Ombudsperson Institution in Kosovo 

 

An Ombudsperson Institution has been set up in Kosovo in June 2000 according to 

Regulation 2000/38 adopted by the SRSG for Kosovo. Pursuant to Section 2 of the 

Regulation, the Ombudsperson has to be independent and free of charge. 1036  The 

Ombudsperson is competent to ‘receive and investigate complaints against any person 

or entity in Kosovo concerning human rights violations and actions constituting an 

abuse of authority by the interim civil administration or any emerging central and 

local institution’.1037 This mandate includes the application of the ECHR, its Protocols 

and the ICCPR. Yet, the KFOR is excluded from the mandate of the Ombudsperson. 
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As to its decision-making power, Regulation 2000/38 merely grants the power to the 

Ombudsperson to provide advice and make recommendations. 1038  Moreover, the 

SRSG can remove the Ombudsperson from office at any time for ‘failure in the 

execution of his or her functions.’ 1039  This possibility of removal by the SRSG 

obviously undermines the principle of independence of the Ombudsperson.   

 

In practice, the Ombudsperson has handled dozens of complaints, mostly directed 

against UNMIK. Yet, numerous queries to UNMIK did not receive a response or were 

rejected by the SRSG.1040 As noted in the fifth annual report of the Ombudsperson 

Institution in Kosovo, ‘[b]oth the immunity of UNMIK and the partial lack of 

cooperation of UNMIK […], coupled with a weak supporting legislation, make it very 

difficult for the Ombudsperson to perform his work in an adequate and effective 

fashion.’ 1041  It is only when a Senior Human Rights Adviser was permanently 

appointed to the SRSG in 2008, that the Ombudsperson received responses to letters 

sent several months or years before.1042 Moreover, the Ombudsperson issued a number 

of reports drawing the attention of the international community to human rights 

violations in Kosovo.1043  

 

In 2006, an UNMIK Regulation restricted the jurisdiction of the Ombudsperson 

institution to acts and omissions of the Kosovo institutions, leaving unanswered the 

question of its jurisdiction over UNMIK. 1044  For cases involving UNMIK, the 

Regulation merely stated that the Ombudsperson ‘may enter into a bilateral 

agreement’ with the SRSG. 1045  It became subsequently clear in practice that the 

Ombudsperson could still handle cases against UNMIK. However, in the meanwhile, 
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the Ombudsperson advised the complainants to file a new complaint with the 

HRAP.1046 

 

ii. Human Rights Advisory Panel 

 

In its 2004 Opinion on Human Rights in Kosovo, the Venice Commission established 

by the CoE observed that ‘in respect of human rights specifically, there is no effective 

mechanism enabling individuals whose rights have been breached to initiate 

proceedings against the respondent authorities and to obtain just compensation.’1047 It 

consequently asked that ‘a system of independent review of UNMIK and KFOR acts 

for conformity with international human rights standards be established as a matter of 

urgency.’ 1048  Pending the establishment of such Human Rights Court, the Venice 

Commission suggested establishing interim review mechanisms. This 

recommendation has led to the creation by UNMIK of the HRAP.   

 

In 2006, SRSG promulgated Regulation 2006/12 establishing a quasi-judicial body, 

the HRAP, to ‘examine complaints from any person or group of individuals claiming 

to be the victim of a violation by UNMIK of the human rights’ set forth in major 

human rights treaties listed in the Regulation.1049 This HRAP is composed of three 

international jurists appointed by SRSG upon the proposal of the President of the 

ECtHR for a renewable period of two years. These international jurists shall have high 

moral character, impartiality, integrity and a demonstrated expertise in human rights.  

 

This institution is competent to examine claims for human rights violations committed 

by UNMIK after 23 April 2005. In relation to complaints relating to facts that 

occurred prior to 23 April 2005, it is only competent if these facts give rise to a 

continuing violation of human rights.1050 The claim may be filed by the victim, a 

family member, a NGO or a trade union. Moreover, the HRAP may appoint an ex 

officio representative to submit a claim and act on behalf of suspended victim(s) if the 

HRAP has reliable information that a violation of human rights has occurred. Unlike 

the Ombudsperson, the HRAP’s mandate is not limited to the ECHR and the ICCPR 

as it may also assess violations of other human rights instruments designated in 

Section 1 of the Regulation 2006/12, including inter alia the UDHR. Hence, the 

HRAP is entitled to directly draw upon the non-binding UDHR.  
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The HRAP is depicted as ‘the only human rights mechanism in existence that deals 

specifically with human rights violations allegedly committed by or attributable to a 

United Nations field mission.’ 1051  Yet, its mandate suffers from a number of 

limitations. For instance, it may only handle cases for which all other available 

avenues for review have been pursued and launched within a period of maximum six 

months after the final decision was taken. Moreover, it has no jurisdiction over KFOR. 

One may also regret that its jurisdiction is limited to violations that occurred after 23 

April 2005, namely six years after the establishment of UNMIK and not later than 9 

December 2008, when the EULEX took over the authority in the area of 

administration of justice in Kosovo.1052 If the complaint is admissible, the HRAP will 

issue an opinion on the responsibility of UNMIK and eventually include 

recommendations to the SRSG. The latter has the exclusive and discretionary 

authority to decide on the subsequent actions to be taken. While the establishment of 

the HRAP certainly constitutes an improvement, one can hardly consider this 

procedure as a full remedy.1053  

 

In addition, the HRAP’s ‘role and mode of functioning’ have been significantly 

limited1054 with the adoption by the SRSG of an Administrative Direction No. 2009/1 

on 17 October 2009. Pursuant to this Administrative Direction, any complaint that is 

or may become in the future subject of a claim under the UN Third Party Claims 

Process following Section 7 of UNMIK Regulation No. 2000/47 should be deemed 

inadmissible.1055 Prior to the adoption of the Administrative Direction, the exhaustion 

of other available avenues for review of alleged violations already constituted a 

prerequisite to the HRAP’s competence, but the HRAP could evaluate whether such 

avenues were sufficiently certain not only in theory but in practice to meet the 

requisite accessibility and effectiveness. 1056  However, with the adoption of the 

Administrative Direction No. 2009/01 and more particularly its Section 2.2, the 

HRAP is obliged ‘to consider the UN Third Party Claims Process as an accessible and 

sufficient avenue.’1057 
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The ‘first administrative body of review under the UN Third Party Claims Process’ is 

the UNMIK Local Claims Review Board.1058 Yet, the Local Claims Review Board’s 

mandate is limited to ‘claims for personal injury, illness or death as well as for 

property loss or damage arising from acts of UNMIK which were not taken out of 

operational necessity.’1059 Hence, complaints about human rights violations may still 

be admissible before the HRAP to the extent that they have not resulted in personal 

injury, illness or death or in property loss or damage.1060  

 

Furthermore, the Administrative Direction adds that ‘no complaint to the Advisory 

Panel shall be admissible if received by the Secretariat of the Advisory Panel later 

than 31 March 2010.’1061  

 

Despite these limitations, the HRAP has dealt with hundreds of claims, including 

numerous complaints for enforced disappearances. On 6 December 2012, the Panel 

issued an opinion in a case launched by a lady, Mrs. S.C., concerning the alleged 

failure of UNMIK to properly investigate the abduction and killing of her husband 

and son in 1999 and the mental pain and suffering allegedly caused to herself and her 

family by this situation.1062 In principle, the HRAP has no jurisdiction for events that 

took place before 23 April 2005. However, it has jurisdiction to examine such 

complaints to the extent that the events gave rise to a continuing situation. In its 

opinion, the HRAP held that UNMIK indeed failed to carry out an adequate and 

effective investigation and thereby violated the procedural limb of Article 2 ECHR. 

Although the bodies of the two men had been discovered in 2000, the HRAP decided 

that ‘the procedural obligation under Article 2 did not come to an end with the 

discovery of the bodies.’1063 Following a close examination of the facts of the case, the 

HRAP concluded that UNMIK had failed to carry out an adequate and effective 

investigation in this case. Yet, the second complaint was declared inadmissible for 

being outside the jurisdiction ratione temporis of the HRAP. As noted by Manfred 

Nowak, this constitutes a ‘landmark decision by an international expert body in the 

difficult process of holding international organisations, including the United Nations, 

accountable for human rights violations.’1064 

 

One may also quote an excerpt from another remarkable opinion of the HRAP issued 

on 14 March 2013 in relation to the right of access to court, in which it stated that ‘it 

is legitimate to expect that UNMIK’s efforts towards the re-establishment of the rule 

of law and the organization of the judiciary in Kosovo, should also entail policies to 

ensure the realization of the fair trial guarantees, including the right of access to a 
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court, for those whose judicial claims were pending at the time of UNMIK’s arrival.’ 

The HRAP concluded in this case to the existence of a violation of the right to a fair 

trial because no action had been undertaken in the case of judicial proceedings 

brought for the determination of paternity which were already pending before the 

deployment of UNMIK. 1065  This constitutes an interesting opinion because it 

unequivocally includes the right to a fair trial among the obligations of UNMIK.1066  

 

However, the fact that the SRSG has exclusive and discretionary authority to decide 

on the consequent actions to be taken has led the HRAP to conclude that ‘despite the 

lengthy process of issuing admissibility decisions, opinions, and recommendations, 

UNMIK remains basically unaccountable for its human rights violations.’1067 This is 

further corroborated by the Parliamentary Assembly of the Council of Europe, which 

noted that ‘[a]s of November 2013, UNMIK has not provided compensation to the 

victims of human rights violations as recommended by the Panel […]’.1068  

 

b. East Timor 

 

Pursuant to UN Security Council Resolution 1272, UNTAET had to develop an 

independent East Timorese human rights institution.1069 An Ombudsperson Institution 

was adopted in East Timor by UNTAET. However, it did not become operational 

until May 2001.1070 Moreover, it did not function under an official UNTAET mandate, 

which renders its effectiveness and achievements difficult to assess.1071 Its competence 

included human rights infractions and ‘it had the power to hear complaints, 

investigate, monitor, and seek appropriate action, completely independently of any 

official or government authority.’1072 Yet, it was generally described as ineffective.1073  

 

c. Interim conclusion 

 

The bodies established both by UNMIK and UNTAET do not meet all the 

requirements to constitute effective dispute settlement mechanisms. One major 

shortcoming consists in the fact that they do not have any binding power. One can 
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agree with Carsten Stahn, who states that ‘[i]n terms of accountability, UNMIK and 

UNTAET essentially were conceived as acts of good will for the benefit of the local 

actors.’ 1074  Yet, the practice of establishing ombudspersons shall be approved 

inasmuch as it supports the evolution of democratizing international organizations to a 

better integration of human rights in their policies and actions. The establishment of 

the HRAP also constitutes a remarkable innovation, since it provides for a specific 

human rights mechanism for violations allegedly committed or attributable to the UN 

field mission. Yet, one may deplore the numerous limitations to its mandate and its 

lack of enforcement power. Hence, there is still the need for an effective dispute 

settlement mechanism having jurisdiction to handle human rights violations 

attributable to an international organization – in this case active in the field of 

international territorial administration – in a binding manner.  

 

C. Economic governance 

 

The most prominent example of a dispute settlement mechanism open to individuals 

and established by an international organization active in the field of economic 

governance is incontestably the WBIP. The IMF has not established any 

corresponding body for its own activities. As to the WTO, it may not be compared to 

other international organizations as stated supra.1075 The WTO mainly consists in a 

negotiation forum between Member States about international trade rules. Hence, any 

responsibility for human rights violations resulting from trade policies is a priori with 

the WTO Member States. Yet, certain acts adopted by WTO organs, as the dispute 

settlement body, have binding force upon the Member States, which entails that the 

latter are obliged to implement them in their national legal systems and may 

consequently be compelled to prioritize trade over other societal values, such as 

human rights. 1076  One should consequently not exclude the possibility that the 

international responsibility of the WTO may be engaged for decisions, such as a 

dispute settlement body award, which would conflict with human rights upon 

implementation by the Member States.1077 However, there is no practice available1078 

nor specific regime established to handle such cases. Hence, the dispute settlement 

bodies established within the WTO will not be discussed in the frame of this PhD.1079  
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Most regional development banks have established independent review mechanisms 

comparable to that of the World Bank. As a consequence, they will not be discussed 

either in this PhD.1080 

   

a. World Bank Inspection Panel 

i. Effective dispute settlement mechanism? 

 

At the World Bank, mechanisms have been established to ensure that the Bank acts in 

accordance with its own legal rules. A set of operational standards and policy 

directives govern the activities of the institution. 1081  Moreover, the World Bank 

established a WBIP 1082 in 1993 where two or more people can bring claims if they 

have been, or are likely to be, affected by the World Bank’s actions or omissions 

resulting from a failure of the Bank to follow its policies and procedures in relation to 

the design, the appraisal or the implementation of a project. The mandate of the WBIP 

focuses on compliance review and is tied to the operational standards and procedures 

mentioned supra. Yet, there is no such rule specifically regulating the human rights 

obligations of the World Bank. ‘Human rights violations are only relevant to the 

extent that they result in non-compliance with the operational policies.’ 1083  The 

suitability of the WBIP as a human rights mechanism will be closely analyzed 

infra.1084 

 

The Panel is composed of three members of different nationalities from the World 

Bank’s Member States. These members are appointed for a five-year term by the 

Executive Directors after being nominated by the President of the World Bank. They 

are selected on the basis inter alia of their integrity and their independence from the 

World Bank’s Management. Knowledge of the Bank’s operations is desirable, but not 
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required. Previous staff members having served in the Bank Group may only become 

members of the Panel when two years have elapsed since the end of their service. 

Panel members may be removed only by decision of the Executive Directors, for 

cause. These features shall guarantee the independence of the World Bank. Yet, one 

may deplore that there is no specific requirement of knowledge and expertise with the 

Bank’s policies and procedures, since these constitute the material competence 

criterion for the WBIP.1085  

 

The Panel reviews complaints and makes recommendations to the Executive Directors 

on whether to proceed with the investigation of the request. If the Executive Directors 

authorize the investigation, one or several Panel members will conduct an inspection 

and report his/her/their findings to the Panel. This necessary authorization by the 

Executive Directors limits the independence of the Panel in investigation and fact-

finding. The procedure provides for several opportunities for ex parte 

communications between the Panel and the World Bank’s staff, the borrower and the 

Executive Director representing this State. Yet, complainants are not associated with 

the proceedings.1086 This inequality undermines the impartiality of the system. The 

Panel establishes a report and submits it to the Executive Directors and the President. 

This report shall state the relevant facts and include the Panel’s findings as to the 

compliance by the Bank with its policies and procedures. The Management may 

present its recommendations to the Board pursuant to the completion by the Panel of 

its investigation and the delivery of its findings. Given the absence of a corresponding 

possibility for the complainant, the due process in the Panel’s work is undermined 

once again.1087 

 

‘The purpose of the Inspection Panel is to conduct independent administrative reviews, 

but not to conduct judicial procedures.’1088 The Panel has no power to take binding 

decisions. Instead, it submits a report to the Executive Directors and the President 

indicating its findings and recommendations. As stated by Daniel D. Bradlow, 

‘[b]ased on the wording of the Resolution, the Panel may be viewed as a weak, quasi-

judicial supervisory body lying closer to the non-judicial end of the supervisory 

spectrum than to the judicial end. This is because the Panel’s procedures leave final 

decisions to the relatively more politicized Board of Executive Directors and because 

the Bank’s staff is allowed to play a role in its own supervision. However, if the Panel 

uses its powers to issue reasoned opinions and to broadly interpret its jurisdiction to 
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review complaints, it has the potential to strengthen its position as a quasi-judicial 

supervisory body.’1089  

 

The WBIP resembles thus more of an accountability mechanism 1090  than to a 

mechanism assessing the World Bank’s international responsibility. 1091  It uses the 

complaints made by private parties to supervise the acts of the international 

organization 1092  but it does not provide for a remedy to the claimant. On certain 

occasions, the report addressed by the WBIP included remedial steps to respond to the 

damages of affected people.1093 Yet, such considerations are not binding. Moreover, it 

should be noted that the claim process is ‘highly technical, expensive, and time 

consuming.’1094 There is no alternative dispute settlement mechanism providing for a 

redress. This failure constitutes ‘the key weakness in the Inspection Panel process and 

in the institutional architecture of the Bank.’ 1095  The WBIP should be more 

independent from the Board of Executive Directors and receive the power to prescribe 

and enforce its findings.  

 

ii. Human rights mechanism? 

 

The Panel may not be considered as a human rights mechanism since it has no 

mandate to consider the Bank responsible for human rights violations. There is merely 

one operational policy – on indigenous peoples – explicitly referring to human rights. 

This policy ‘contributes to the Bank’s mission of poverty reduction and sustainable 

development by ensuring that the development process fully respects the dignity, 

human rights, economies, and cultures of Indigenous Peoples.’1096 In the case of a 

complainant invoking a violation of this policy, the WBIP could conclude to the non-

compliance of the World Bank and recommend the Board of Executive Directors to 

order the Management to exert leverage on the Member State or the subcontractor to 
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stop the violation; otherwise the World Bank would interrupt further loan or grant 

disbursements.1097 Except for this reference, there is no other indication on the scope 

of human rights obligations for the World Bank in the directives and operational 

standards. As a consequence, human rights violations may only be invoked if they 

coincide with the non-compliance of the operational policies.1098 Some operational 

policies enunciate rights to individuals affected by the projects of the World Bank, 

such as operational policy 4.12 on involuntary resettlement. This directive states that 

project-affected individuals shall be assisted in their reestablishment, in their efforts to 

improve their living standards to pre-displacement levels and with adequate 

compensation for their loss of resources prior to the project implementation.1099 

 

The WBIP has taken the time to integrate human rights considerations into its 

analytical framework ‘but there are signs that this may be changing.’ 1100  This 

evolution started with the case relating to the Chad-Cameroon Petroleum and Pipeline 

Project, in which the WBIP addressed the question of whether the World Bank had to 

consider the human rights situation in a borrowing country in designing its projects. 

Claimants argued that the project was violating unspecified operational directives on 

human rights. Management replied that the World Bank’s Articles of Agreement 

‘require the Bank to focus on economic considerations and not on political or other 

non-economic influences as the basis for its decisions. In evaluating the economic 

aspects of any project, human rights issues may be relevant to the Bank’s work if they 

may have a significant direct economic effect on the project. Having carefully 

considered all aspects of this issue, Management’s conclusion is that the Project can 

achieve its developmental objectives. The Project in many aspects has been 

instrumental in creating a space for dialogue for certain groups of Chadian citizens to 

exercise their rights.’1101  

 

The Panel disagreed with this ‘narrow view’ by the Management and clarified: ‘[i]t is 

not within the Panel’s mandate to assess the status of governance and human rights in 

Chad in general or in isolation, and the Panel acknowledges that there are several 

institutions (including UN bodies) specifically in charge of this subject. However, the 

Panel felt obliged to examine whether the issues of proper governance or human 

rights violations in Chad were such as to impede the implementation of the 

Project in a manner compatible with the Bank’s policies.’1102 It is remarkable that 
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the Panel expressly declared that it was not broadening its mandate, nor that the 

World Bank had specific human rights obligations under customary law or general 

principles of law. Hence, the WBIP was simultaneously acknowledging the 

imperative to operate within the scope of its mandate and trying to expand its mandate 

in practice.1103  

 

Interestingly, the presentation of the investigation report by the Panel’s Chairman to 

the Board was published by the Bank. In this presentation, the Chairman Ayensu 

further developed the theme of human rights and declared that the Panel considered 

that human rights were ‘implicitly embedded in various policies of the Bank’ and 

consequently included within the Panel’s jurisdiction.1104  

 

Since then, in some – scarce – cases, the WBIP has explicitly referred to human rights 

in its reports. In the Honduras: Land Administration Project (2007) claim, the WBIP 

explicitly considered the merits of a claim grounded on international human rights law. 

A community of indigenous people brought a claim against this project, arguing that 

the project violated the World Bank’s Indigenous Peoples policy and operational 

policies, but also that it violated the Honduras Government’s commitments under ILO 

Convention No. 169 on Indigenous and Tribal Peoples. The Panel concluded that this 

international convention was applicable through the Bank’s operational policy on 

project appraisal (Operational Manual Statement ((OMS) 2.20), according to which 

the Bank should ensure that the Project Plan was consistent with the borrower’s 

international agreements related to its environment and the health and well-being of 

its citizens.1105 This very broad conception obviously included all of the borrower’s 

human rights obligations.1106  

 

There are only a handful of other claims in which human rights issues were taken into 

consideration by the WBIP. Although it is unclear how far the WBIP may be willing 

to admit human rights claims, these cases may persuade other affected people to 

integrate human rights concerns in their claims.1107   

 

 

                                                                                                                                            
3373-CD); and Management of the Petroleum Economy (Credit No. 3316-CD), para. 215. Emphasis in 

the original report.  
1103

 E. Baimu & A. Panou, ‘Responsibility of International Organizations and the World Bank 

Inspection Panel: Parallel Tracks Unlikely to Converge?’, in H. Cissé, D.D. Bradlow & B. Kingsbury, 

eds., International Financial Institutions and Global Legal Governance (Washington, The World Bank 

Legal Review 2012, volume 3) pp. 147-172, p. 162. 
1104

 IBRD/IDA Press Release, ‘Chairman’s statement on Chad investigation’, 2001 Chad Petroleum 

Development & Pipeline Project. 
1105

 OMS 2.20. on Project Appraisal and OP 4.01 on Environment Assessment. 
1106

 S. Herz & A. Perrault, ‘Bringing Human Rights Claims to the World Bank Inspection Panel’, 

(Washington DC, Centre for International and Environmental Law/Bank Information Center & San 

Francisco, International Accountability Project, October 2009), available at 

www.bicusa.org/admin/Document.101841.aspx. 
1107

 Ibid. 

http://www.bicusa.org/admin/Document.101841.aspx


236 

 

b. IMF 

 

As denounced by the Independent Evaluation Office (IEO), ‘accountability is 

probably the weakest aspect of IMF governance. There are no agreed standards 

against which to assess the actions of the IMF and no adequate mechanisms for the 

organisation and its governing bodies to be held accountable by the membership or by 

appropriate stakeholders.’1108   

 

With regard to its human rights obligations, the IMF has consequently enjoyed 

unaccountable freedom over the past 70 years.1109 As stated by B. Ghazi, the actual 

lack of any possibility of bringing a claim for a violation of human rights by the IMF 

constitutes a denial of justice. 1110  People may only inform Governors, Executive 

Directors, the IEO or parliamentarians and hope that these channels will produce 

effective results.1111 Several actions have been suggested to improve the accountability 

of the IMF, both through internal and external accountability mechanisms. 

 

The IMF has tried to avoid external accountability by developing self-regulatory 

mechanisms. In 2000, the IMF established an evaluation office to systematically 

conduct objective and independent evaluations of its activities: the IEO.1112 It regularly 

reviews compliance with operational policies and makes recommendations to the 

Executive Board for remedial action and/or revision of the operational policies. Yet, 

its mandate does not permit interested parties to challenge IMF programs but solely to 

address public concerns about accountability. Consequently, there is still a need to 

establish a complaint office.1113 Actions have to be taken to correct this situation, 

among which the creation of an external mechanism should be envisaged.  

 

Certain authors have suggested that the IMF should establish an Ombudsman 

procedure or an Inspection Panel, which could be assigned to receive and investigate 

complaints brought by any person, organization, or State, against the IMF. An internal 

Ombudsperson has existed since 1999 to handle employment-related problems for 

IMF staff,1114 but there is no specific office where external stakeholders can submit 

allegations of harm or misconduct. According to Daniel D. Bradlow, ‘[t]he model that 
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is most suited to the IMF’s needs is an ombudsman.’1115 In his view, the Ombudsman 

would not only be entitled to exercise the function of an Inspection Panel – the 

compliance review – but also to engage in solving problems of affected people and to 

give the IMF the possibility of learning lessons about the realistic implications of its 

operations. Such Ombudsman should be independent of the IMF Board and 

Management and be entitled to receive and investigate complaints launched by any 

person, organization, or State, against the IMF.  

 

Yet, one may counter-argue that such Ombudsman would be too weak, as denounced 

by civil society organizations during the debates preceding the establishment of an 

Inspection Panel at the World Bank.1116 Although an Ombudsman is a very flexible 

mechanism, which allows notably for mediation and is generally oriented towards a 

conflict resolution, one may fear that it would not have sufficient enforcement power 

to constitute an effective dispute settlement mechanism. Another argument against 

this procedure, which is more related to the human rights aspect, is that the 

jurisdiction of the Ombudsman would probably be limited to cases of non-compliance 

with the institution’s operational policies and procedures. Since the IMF has not 

adopted any human rights policy, this limited jurisdiction would consequently 

preclude the Ombudsman from constituting an effective accountability mechanism in 

the field of human rights.  

 

Notwithstanding the specific form that would be adopted by the dispute settlement 

mechanism, it should respond to certain due process guarantees as to its independence 

and impartiality and it should receive strong powers to bind the international 

organization. In order to clearly function as a human rights mechanism, an express 

reference to human rights should be included in its mandate.1117  

 

c. Interim conclusion 

 

Dispute settlement mechanisms established by international organizations in the field 

of economic governance – if any – are generally mechanisms ensuring quasi-judicial 

supervision rather than accountability mechanisms permitting to individuals to obtain 

a remedy from these organizations.1118 As stated by D.D. Bradlow, the WBIP ‘is the 

first international forum with the mandate to use complaints from private actors to 

supervise the activities of an international organization.’1119  
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D. Mechanisms established by regional organizations: 

judicial protection in the EU  

 

Economic organizations of an integrative character in Europe, Latin America, in the 

Caribbean or in Africa have established courts, which have the competence to review 

their mandatory acts. Yet, such procedures are generally limited to Member States. It 

is mainly in Europe and Latin America1120 that individuals have procedural rights to 

challenge those acts. The dispute settlement mechanisms established by the EU have 

already been extensively discussed elsewhere.1121 Yet, the sophistication of this system 

makes it an example for other international organizations and consequently justifies a 

short description in this PhD. As acknowledged by Judge Kooijmans of the ICJ, 

although the system of judicial protection of the EU is unique, much can be learned 

from the CJEU’s case-law concerning the non-contractual liability of the EU and the 

provision of effective remedy for third parties seeking compensation for damages.1122 

 

Article 340, paragraph 2 TFEU provides that ‘[i]n the case of non-contractual 

liability, the Union shall, in accordance with the general principles common to the 

laws of the Member States, make good any damage caused by its institutions or by its 

servants in the performance of their duties’. The CJEU has an exclusive competence 

to handle such non-contractual disputes.1123  

 

Moreover, individuals of whatever nationality or residence place may bring claims 

before the CJEU against decisions addressed to them or which are of direct and 

individual concern. The CJEU has the exclusive competence based on Articles 263 

and 265 of the TFEU to decide on the legality of acts of the European institutions that 

produce legal effects or for failure to act in such claims.  

 

Both competences are exercised by the General Court.1124 The 28 judges composing 

this Court are chosen from qualified persons whose independence is beyond doubt. 

They are appointed by common accord of the Member States after consultation of a 

panel for a renewable period of six years.1125 The procedure before the General Court 

is both written and oral. Its decisions may be appealed before the CJEU on points of 
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law within a period of two months.1126 The General Court has the competence to issue 

binding decisions.  

 

Pursuant to this description, one can conclude that the general guarantees of due 

process are respected. However, it should be noted that the CJEU has no jurisdiction 

over cases involving the area of CSDP according to Articles 24, paragraph 2 TEU and 

275 TFEU.  

 

In addition, the European Ombudsman has been established to deal with complaints 

of EU citizens about maladministration by EU institutions.1127 This Ombudsman is 

elected by the European Parliament. He/she conducts inquiries and in case of 

maladministration, the matter is referred to the institution, body, office or agency 

concerned. The latter has three months to inform the Ombudsman of its views. The 

Ombudsman then forwards a report to the European Parliament and to the institution, 

body, office or agency concerned. The complainant is also informed of the outcome 

of these inquiries.  

 

Several guarantees seek to ensure the independence of the Ombudsman, such as the 

fact that he/she shall neither seek nor take instructions from any government 

institution, body, office or entity. This mechanism has provided EU citizens with ‘a 

cheap, flexible and accessible form of redress for individual grievances [...] has 

reinforced the rule of law in the Community [...] has complemented the role of the 

courts [...] and thus enhanced public confidence in EU institutions.’1128 

 

The conjugation of all these different dispute settlement mechanisms leads to the 

conclusion that, in general, an effective system protects individuals against unlawful 

acts or decisions by the EU institutions1129 except for CSDP operations in which there 

is no competent jurisdiction at EU level. However, as mentioned supra, national 

jurisdictions in EU Member States are competent to handle such cases. This absence 

could have been fulfilled by the accession to the ECHR and the ECtHR, which would 

have conferred jurisdiction to the ECtHR over CSDP operations. However, this was 

explicitly rejected by the CJEU in its Opinion rendered on 18 December 2014.    

 

IV.3 Conclusions to part IV 

 

Currently, there is no general dispute settlement mechanism to handle disputes 

involving international organizations, such as the ICJ for States, nor is there any 
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specific dispute settlement mechanism for human rights violations attributable to 

international organizations. Numerous scholars – rightly in my view – plead for an 

opening of the ICJ’s contentious competence to disputes between international 

organizations themselves or with States. However, it seems that an opening to 

individuals would not be a practicable proposition since it would entail high risks of 

suffocation of the mechanism. In the current system, a request for an advisory opinion 

may nevertheless be brought against the background of an international dispute and 

the parties may agree to consider such advisory opinions as decisive in the dispute. 

Yet, the right of initiative of this procedure belongs to the UN organs and not to 

Member States nor individuals a fortiori.  

 

The parties to a dispute may also decide to submit the dispute to an arbitral tribunal or 

to the PCA. In this case, the proceeding is also accessible to individuals. However, it 

requires consent of both parties, which is more likely to occur in contractual relations 

than in other types of relations between individuals and international organizations. 

This being said, the example of INTERPOL, which agreed in its Headquarters 

Agreement with France that any dispute other than an employment-related dispute for 

which the ILOAT is competent should be settled in accordance with the Optional 

Rules for Arbitration between International Organizations and Private Parties of the 

PCA, constitutes an interesting example that could serve as a model for other 

international organizations. 

 

As to human rights mechanisms, the regional human rights jurisdictions’ competence 

is limited to the Member States parties to these human rights conventions and does 

not include international organizations. One could imagine a future opening to 

international organizations, as illustrated by the attempt of the EU accession to the 

ECHR. However, it seems that international organizations are rather reluctant to 

consider such evolution.  

 

Instead of adhering to a general dispute settlement mechanism, international 

organizations have generally preferred establishing specific mechanisms themselves. 

A number of concluding observations may be made pursuant to the examination 

conducted in this part. 

 

First, there are only few examples of specific dispute settlement bodies established by 

international organizations to settle disputes between individuals and themselves in 

relation to human rights. One may cite the two ‘pilot projects’1130 of HRRP in relation 

to human rights violations attributable to the EULEX mission in Kosovo and HRAP, 

which examines complaints from any person or group of individuals claiming to be 

the victim of a violation by UNMIK of their human rights. Yet, the limitations in their 

mandate and their lack of enforcement power undermine the effectiveness of these 

mechanisms. On a more particular note, the specific follow-up mechanism organized 
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in the Rules of Procedure of HRRP may nevertheless serve as an interesting example 

for future human rights mechanisms. Somehow, one may also argue that the EU 

judicial system constitutes another exception to this observation, given that the 

Charter of Fundamental Rights has become a binding instrument and that the CJEU’s 

case-law relates to human rights as general principles of law. 1131  However, the 

exception to the CJEU competence of the CFSP area tarnishes this perception. 

Moreover, the material scope of jurisdiction of the CJEU is not as such specialized in 

human rights violations.  

 

Second, among the different types of relations between individuals and international 

organizations, the staff members are the individuals benefitting from the best judicial 

protection. This is especially true for UN and NATO staff members with the recent 

reforms of the administration of justice within these international organizations. In 

other organizations as well, positive steps may be observed, such as the reinforcement 

of the requirements of qualifications of judges. Nonetheless, there are still certain 

shortcomings, especially on the enforcement of the decisions rendered by these 

jurisdictions. Moreover, one may regret the absence of appellate bodies in most 

employment-related dispute settlement mechanisms.  

 

Third, there are no permanent bodies established to handle disputes relating to peace 

and security or international territorial administration activities. The current dispute 

mechanisms established by the UN and NATO are unsatisfactory and do not offer 

sufficient guarantees of independence and impartiality. A number of proposals have 

been discussed to improve this system, among which the creation of a permanent 

Standing Claims Commission. As far as international territorial administration is 

concerned, one of the major concerns against the dispute settlement bodies consists in 

the fact that they do not have any binding power.  

 

Fourth, economic governance decidedly is the area in which accountability towards 

third parties is the least effective. The few existing mechanisms ensure all the more a 

quasi-judicial supervision rather than an effective external mechanism permitting 

individuals to obtain a remedy from these organizations.  

 

Fifth, the sophisticated and diversified dispute settlement system established by the 

EU shall serve as an example for other international organizations to improve their 

accountability towards individuals.  
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V National jurisdictions and the immunities of 
international organizations  

 

In its Cumaraswamy advisory opinion, the ICJ noted that the UN may have the 

obligation to repair damages caused by agents or officials acting in their official 

capacity. Nevertheless, it immediately added a caveat: ‘The United Nations may be 

required to bear responsibility for the damage arising from such acts. However, as is 

clear from Article VIII, Section 29, of the General Convention, any such claims 

against the United Nations shall not be dealt with by national courts but shall be 

settled in accordance with the appropriate modes of settlement that “[t]he United 

Nations shall make provisions for” pursuant to Section 29.’1132 

 

The ICJ also noted in its advisory opinion that national jurisdictions are under an 

‘obligation to deal with the question of immunity from legal process as a preliminary 

issue to be decided expeditiously ex limine litis.’1133 This view was recently confirmed 

in another landmark case of the ICJ, which concerned State immunity: ‘[a] national 

court is required to determine whether or not a foreign State is entitled to immunity as 

a matter of international law before it can hear the merits of the case brought before it 

and before the facts have been established […]’.1134  

 

As demonstrated in part IV of this PhD, although certain mechanisms have been 

established by the UN with limited competences, numerous cases escape their 

jurisdiction and there is no default mechanism, such as an independent and impartial 

international court, where individuals could file claims against the UN. The same 

observation is valid for the vast majority of international organizations. As an 

exception, the EU has set up a sophisticated judicial system to avoid in most cases 

that individuals have to turn themselves towards national jurisdictions. However, as 

analyzed in the previous parts of this PhD, even in the case of the EU, not all types of 

disputes are covered by the dispute settlement mechanisms established by the EU.  

 

Hence, individual victims of violations attributable to international organizations 

frequently have no other option than to bring their case before domestic courts.  

 

As to the choice of national jurisdictions, the practice demonstrates a variety of 

situations. Cases have been brought before the jurisdictions of the State hosting the 

international organization, before the jurisdictions of the State of the nationality of the 

victims, before the jurisdictions of the place where the damage occurred, before the 

jurisdictions of the troop-contributing State, etc. There is no uniform practice in this 

                                                 
1132

 ICJ, Difference Relating to Immunity from Legal Process of a Special Rapporteur of the 

Commission on Human Rights (n. 29) 89. 
1133

 Ibid., para. 67. 
1134

 ICJ, Jurisdictional Immunities of the State (Germany v. Italy, Greece Intervening), Judgment, ICJ 

Rep. (2012) p. 99, para. 82.  



243 

 

field and one may presume that the plaintiffs will bring their claims in the jurisdiction 

offering the best chances of success. 1135  This being said, the choice of national 

jurisdiction inevitably entails consequences in terms of applicable law. This issue has 

been subject to debates – notably in relation to the applicability of the ECHR and the 

requirement of a jurisdictional link – both before international and national 

jurisdictions, as will be discussed in Chapter V.9.  

 

In addition to national jurisdictions, one may question whether national human rights 

institutions may also enter into consideration as effective dispute settlement 

mechanisms for individual victims of human rights violations by international 

organizations. These institutions have specific functions ‘in terms of the promotion 

and protection of human rights.’1136 They have been defined by the OHCHR as ‘State 

bodies with a constitutional and/or legislative mandate to protect and promote human 

rights. They are part of the State apparatus and are funded by the State.’1137 There are 

many different kinds of national human rights institutions and their extensive review 

would exceed the scope of this PhD.1138 In short, the majority of these institutions are 

constituted by ombudsmen or human rights commissions and do generally not have 

the power to make binding decisions. Nevertheless, they may play an important role 

in controlling administrative behavior and promoting human rights, notably in 

democratizing states.1139 Moreover, ‘regardless of the level of democracy in a state, a 

national human rights institution may be resorted to by persons who have problems 

that are not justiciable in that state – for example, economic, social, and cultural rights 

violations and faulty administrative conduct that is not contrary to law – or by 

individuals who cannot afford to litigate the problems they experience.’ 1140  Such 

mechanisms may consequently improve the accountability of these administrations. 

Yet, their scope of competence is largely limited to national public bodies and does 

not include international organizations. Hence, these mechanisms will not be further 

examined in the frame of this PhD and this part will exclusively focus on national 

jurisdictions. 

 

In front of national jurisdictions, the individual may encounter several obstacles in 

his/her quest, starting with the requirement that the international organization shall 

have legal personality before national courts. The first chapter of this part 

demonstrates that this issue has been subject to debate in the past, but that nowadays it 
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seems generally accepted that most international organizations have such personality. 

Hence, the prominent obstacle faced by an individual is not the eventual lack of 

personality, but rather both immunities from jurisdiction and from execution generally 

granted to international organizations before national jurisdictions. The second 

chapter distinguishes both immunities while the third chapter examines the functions 

of these immunities. Chapter four focuses on the legal bases of these immunities and 

analyzes notably the question of whether they have achieved a customary status in 

international law. In the fifth chapter, the immunity of individuals and UN 

subsidiarity organs is examined. The scope of immunities is inspected in chapter six, 

which questions whether immunities are absolute or functional. Chapters seven and 

eight respectively analyze waivers and exceptions to immunities. Chapter nine 

scrutinizes the case-law with regard to the conflict between the right of access to 

justice and the immunities of international organizations, followed by the conclusion 

in chapter ten.  

 

V.1 Legal personality of international organizations under 
domestic law 

 

A necessary precondition for any action against international organizations before 

national jurisdictions is the legal personality of these organizations under domestic 

law.1141 Indeed, such national legal personality enables an international organization to 

act as a legal person within its Member States’ national legal orders.1142  

 

It is important to note that the international legal personality of an international 

organizations does not automatically entail its domestic legal personality. Several 

sources govern the process through which the legal personality of international 

organizations is recognized in their Member States. 1143  In most international 

organizations, the constitutive agreement provides the necessary legal capacity to 

enable these organizations to exercise their functions 1144  or legal personality and 

capacity to contract, to acquire, to institute legal proceedings and be sued and to 

dispose of immovable and movable property.1145 In other cases, similar provisions are 

included in separate treaties, as for the CoE.1146 Finally, such personality may also be 
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based on national provisions. 1147  In relation to third countries, the national legal 

personality is generally based on national legislation.    

 

The regimes governing the domestic legal personality of international organizations 

may differ from one country to another. In the UK, the House of Lords held that the 

legal personality enjoyed by an international organization (the International Tin 

Council in this case) before UK jurisdictions had to be exclusively based on domestic 

legislation.1148 This rigid approach1149
 of the legal personality in national legal orders 

should be read in the context of the dualist approach adopted by the UK vis-à-vis 

international law. As to international organizations in which the UK was neither a 

party nor the host State – such as the Arab Monetary Fund – the House of Lords 

applied UK’s rules on conflict of laws to recognize the legal personality on the basis 

of foreign domestic law – in the case of the Arab Monetary Fund, the House of Lords 

recognized it as a corporate body established by a Federal Decree No. 35 of 1977 of 

the United Arab Emirates.1150 

 

In the past, national courts have also analyzed whether the UN had the necessary legal 

personality under domestic law to appear before them. 1151  As noted by August 

Reinisch, ‘[a]lthough they usually stop short of de-recognizing or failing to recognize 

the legal personality of international organizations, their reasoning clearly 

demonstrates the essential importance of the personality of an international 

organization in order to enable a domestic court to adjudicate the underlying 

dispute.’1152 

 

The Belgian case Manderlier v. Organisation des Nations Unies et l’État Belge 

illustrates this issue.1153 In January 1962, a Belgian citizen’s property in the Congo 

was burnt and looted by troops of the UN Force situated there. He lodged a claim for 

compensation for the loss, which was estimated at 3,799,675 Belgian francs (almost 
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100,000 Euro). As mentioned supra,1154 Mr. Manderlier considered the amount of the 

compensation paid by the UN too low and brought an action before the Belgian courts 

against both the UN and the Belgian State. The Court of First Instance of Brussels 

noted that the UN was set up by the UN Charter, approved in Belgium by the Law of 

14 December 1945.1155 It reasoned as follows: ‘[b]y Article 104 of that Charter the 

Organization enjoys in the territory of each of its Members such legal capacity as may 

be necessary to it. The defendant is consequently competent to appear in legal 

proceedings in Belgium.’1156 

 

The Canadian Superior Court of Montreal analyzed the legal personality of the UN in 

the 1952 case United Nations v. Canada Asiatic Lines Limited. It decided that the UN 

possessed legal personality and had the right to institute legal proceedings. It 

authorized the powers of attorney to be signed by the UN Secretary-General.1157 

 

These cases refer to the personality of the UN as a whole. However, besides the 

principal organs enumerated in the UN Charter, the UN consists of a great variety of 

subsidiary organs. Article 104 of the UN Charter refers to the legal capacity of the 

‘Organization’ as a whole and there is no specific provision relating to the capacity of 

subsidiary organs. 

 

Some national jurisdictions refused to recognize the legal personality of UN 

subsidiary organs, as illustrated by the case-law concerning employment-related 

disputes at the United Nations Relief and Works Agency for Palestine Refugees in the 
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Near East (UNRWA). For instance, a Syrian court considered in XX v. UNRWA that 

UNRWA was a ‘public body of the Republic of Syria’.1158 In another case involving 

UNRWA, YY v. UNRWA, a Court in Gaza decided that UNRWA was not an organ of 

the UN, that it did not enjoy immunity from jurisdiction, and that consequently the 

court was competent to hear the claim.1159
 However, UNRWA is a subsidiary organ of 

the UN1160 and this decision ‘clearly amounted to a case of a judicial de-recognition of 

the UN’s status as an international organization.’1161 Gradually, Middle Eastern Courts 

admitted that UNRWA is a subsidiary organ and consequently benefits from the 

immunities and privileges granted to the UN. 

 

Most resolutions establishing subsidiary organs do not leave space for any doubt 

about the capacity of the subsidiary organs as part of the UN according to Article 104 

of the UN Charter. Nevertheless, some subsidiary organs, such as the United Nations 

Children’s Fund (UNICEF) and UNRWA, have been entrusted by the General 

Assembly with direct functions and have entered into commercial contracts in their 

own name. 1162  For instance, Section 2(a) of General Assembly Resolution 57(I) 

establishing UNICEF provides that UNICEF ‘shall be authorized to receive funds [...] 

and generally, to acquire, hold or transfer property, and to take any other legal action 

necessary or useful in the performance of its objects and purposes.’1163 This type of 

provision seems to indicate a distinct capacity from that of the UN. Despite such 

provisions and the practice developed by subsidiary organs – which both vary from 

one organ to another – they remain organs of the UN and are consequently included 

within the scope of Article 104.  

 

In Balfour, Guthrie & Co v. United States, UNICEF had shipped powdered milk to 

Italy and Greece on a US boat, but most of the shipment never arrived. UNICEF sued 

the US before the District Court for the Northern District of California, which 

considered the claim as asserted by the UN itself. It found no compelling reason to 

deny the UN the right to sue for damages. 1164  In another case, UNICEF filed a 

complaint for criminal fraud and the French Tribunal Correctionnel de la Seine 

awarded damages ‘to UNICEF in a case arising out of a contract entered into by 
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UNICEF on behalf of UNRWA.’1165 The UN Secretary-General had delegated the 

authority to sign agreements to the Executive Director of UNICEF. Despite these 

uncertainties, UNICEF has to be considered a subsidiary organ of the UN and 

consequently possesses ‘the legal capacity conferred upon the United Nations by Art. 

104 of the Charter.’1166  

 

The invariable conclusion of these cases is that national courts consider that the UN as 

a whole has legal personality under domestic law and may consequently appear in 

legal proceedings before national courts. In more recent cases the legal personality of 

the UN has not been questioned before national jurisdictions anymore. Subsidiary 

organs are considered as organs of the UN and possess the legal capacity as conferred 

upon the UN. 

 

Nowadays, the legal personality of international organizations in domestic law is 

generally also recognized in States that are not members of this organization.1167 Such 

recognition may be based on provisions of national law or on treaties, such as 

headquarters agreements, in the case of international organizations based in third 

States. For instance, the General Secretariat of the African, Caribbean and Pacific 

Group of States (ACP Secretariat) is based in Brussels although Belgium is not a 

Member State of this organization and its domestic personality is acknowledged in 

Article 1 of the Headquarters Agreement.1168  

 

V.2 Concepts of immunity from jurisdiction and immunity from 

execution 

 

Most constitutive instruments, conventions and headquarters agreements operate a 

distinction between immunity from jurisdiction of international organizations and 

their immunity from execution. For instance, Article II, Section 2 of the General 

Convention provides that ‘[t]he United Nations, its property and assets wherever 

located and by whomsoever held, shall enjoy immunity from every form of legal 

process except in so far as in any particular case it has expressly waived its immunity. 

It is, however, understood that no waiver of immunity shall extend to any measure of 

execution.’ The first sentence of this excerpt consecrates the immunity from ‘every 

form of legal process’, namely the immunity from jurisdiction. The UN has 
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interpreted the expression ‘every form of legal process’ in a broad manner, including 

‘every form of process before national authorities, whether judicial, administrative or 

executive and irrespective of whether the Organization itself is named as a defendant 

or is asked to provide information or to perform some ancillary role.’1169 The UN 

Office of Legal Affairs specified that ‘[t]here can be no doubt that this provision, 

which also appears in identical language in the 1947 Convention on the Privileges and 

Immunities of the Specialized Agencies also adopted by the General Assembly, as 

well as in a great number of similar instruments, specifies one of the principal 

immunities “necessary” for the fulfilment of the purposes of the United Nations and 

of other intergovernmental organizations.’ 1170  The second sentence establishes the 

immunity from execution, which protects international organizations from any 

enforcement measure, even if such measure results from a final judgment against the 

organization. 

 

It has been observed that many headquarters agreements only regulate the immunity 

from execution.1171 An illustration of such practice may be found in the Headquarters 

Agreement concluded between the EUI and the Italian Government. In a 2005 case 

brought before the Italian Court of Cassation against this international organization, 

the latter claimed its immunity from jurisdiction to refuse the Italian Court’s 

competence. In its decision, the latter presupposed that the EUI also enjoyed 

immunity from jurisdiction for official activities. 1172  As rightly noted by Cedric 

Ryngaert, such ‘interference is logical, as ordinarily an international organization will 

have to appear in court before measures of execution are considered.’1173 

 

V.3 Functions of international organizations’ immunities 

 

In 1961, C. Wilfred Jenks observed that ‘[i]n a period in which both international and 

municipal lawyers tend to think increasingly in terms of the elimination or limitation 

of all forms of immunity it is important to grasp clearly the basic institutional function 

of international immunities and the importance of that function at the present stage of 

development of world organization.’1174  
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The functions of the immunities of international organizations have already been 

discussed extensively elsewhere,1175 which is why the choice is made in this PhD to 

merely summarize the most important functions. Peter H.F. Bekker suggests the 

following basic considerations in granting immunities to organizations: the political 

independence of organizations; their impartiality (vis-à-vis their Member States); the 

equality of the Member States; the financial independence and avoidance of undue 

national financial advantage; the precedent and equality of status with other 

organizations; the prestige and authority of the international organization; and the 

need for special protection in initial stages.1176 

 

Most importantly, immunities to international organizations aim to ensure the 

functioning of international organizations and to guarantee their autonomy in 

protecting them from interference by Member States. This justification was already 

raised in 1945 by the Rapporteur for the Committee drafting the General Convention, 

who explained that ‘(n)o member state may hinder in any way the working of the 

Organization or take any measures the effect of which might be to increase its 

burdens, financial or other.’1177 It was recently confirmed by the ECtHR, which noted 

that ‘[t]he attribution of privileges and immunities to international organizations is an 

essential means of ensuring the proper functioning of such organizations free from 

unilateral interference by individual governments.’1178 

 

Furthermore, immunities of international organizations seek to avoid the risk that 

disparate decisions are rendered by the jurisdictions of different Member States with 

regard to the international organization, which would inevitably lead to uncertainty 

and tensions between international and national actors.  

 

It is important to keep in mind that host States generally consider the presence of 

international organizations on their territory as positive. For instance, the Austrian 

Government considered that such presence ‘positively affects the country’s reputation 

and influence in international relations.’1179 Moreover, the local economy may also 

benefit from this presence of international organizations and international civil 

servants on the territory of a State. Hence, States have an interest in the conservation 

of these organizations on their territory and in their satisfaction. In practice, they seek 

to secure these elements in concluding headquarters agreements guaranteeing these 
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organizations sufficient privileges and immunities, so that they can function free from 

unilateral interference by the host State.1180  

 

V.4 Legal basis of immunities of international organizations  

 

There is no international convention regulating the regime of immunities of 

international organizations in general, as opposed to States, for which a UN 

Convention on the Jurisdictional Immunities of States and their Property (UNCSI) has 

been adopted by the UN General Assembly in 2004, even if it has not yet entered into 

force due to a lack of required ratifications.1181 

 

As far as international organizations are concerned, in general, their constituent 

instruments grant them immunities from jurisdiction and from enforcement before 

national jurisdictions. These instruments may be complemented by multilateral 

treaties and/or bilateral (headquarters) 1182  agreements and – more exceptionally – 

provisions of national law. 

 

For instance, Article 105 of UN Charter governs the immunities of the UN 

organization and its personnel. It provides that the UN and its officials shall enjoy in 

the territory of its Member States such privileges and immunities as necessary for the 

fulfillment of its purposes. The generality of the rule expressed in Article 105 required 

further specifications,1183 which is why provisions on immunity of the UN were also 

included in the General Convention.1184 Article II, Section 2 reads as follows: ‘[t]he 

United Nations, its property and assets wherever located and by whomsoever held, 

shall enjoy immunity from every form of legal process except insofar as in any 

particular case it has expressly waived its immunity. It is, however, understood that no 

waiver of immunity shall extend to any measure of execution.’ 

 

As far as NATO is concerned, the constituent treaty remains exceptionally silent on 

the issue of immunities, but this silence is remediated by the 1951 Ottawa Agreement 

on the Status of the North Atlantic Treaty Organization, National Representatives and 

International Staff,1185 which grants immunity from jurisdiction and from enforcement 
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to NATO as an international organization and both the 1952 Paris Protocol1186 and the 

1995 London Status of Forces Agreement, 1187  which grant immunity to the 

international military headquarters.   

 

In certain States, immunities of international organizations are also regulated in 

national legal provisions. For instance, in the US, the International Organizations 

Immunities Act of 1945 (IOIA)1188 governs this matter. The IOIA notably states that 

international organizations ‘shall enjoy the same immunity from suit and every form 

of judicial process as is enjoyed by foreign governments’. However, the Foreign 

Sovereign Immunities Act of 1976 (FSIA) 1189  establishes a restrictive immunity 

system for foreign states, denying immunity for claims relating to foreign 

governments’ commercial activities. As the US Federal Supreme Court explained in 

Saudi Arabia v. Nelson, ‘[u]nder the restrictive, as opposed to the “absolute”, theory 

of foreign sovereign immunity, a state is immune from the jurisdiction of foreign 

courts as to its sovereign or public acts (jure imperii), but not as to those that are 

private or commercial in character (jure gestionis).’1190 Hence, the application of such 

national provisions may cast confusion on the extent of the immunity of international 

organizations and the existence of eventual exceptions to this immunity.1191  

 

In the absence of provisions granting immunity in the constituent treaty, in 

multilateral treaties, in the headquarters agreement or in national legislation, the 

question of whether international organizations’ immunities from jurisdiction and 

from execution may be based on customary law arises. In practice, such situation may 

occur in States which are not parties to the convention creating the organization or in 

situations where the convention has not yet entered into force.  

 

This issue is subject to controversy, both among legal scholars and national 

jurisdictions. While some authors argue that national jurisdictions do generally not 

recognize the customary status of immunities of international organizations1192 others 

consider on the opposite that ‘[a]ccording to […] the majority view, international 

                                                 
1186

 Protocol on the Status of International Military Headquarters Set Up Pursuant to the North 

Atlantic Treaty, 28 August 1952, 200 UNTS 340. 
1187

 Agreement among the States Parties to the North Atlantic Treaty and the other States participating 

in the Partnership for Peace regarding the Status of their Forces, 19 June 1995, available at 

www.nato.int/cps/en/natolive/official_texts_24742.htm. 
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US International Organizations Immunities Act 1945 (n. 1147). Other countries have adopted 

legislation on this issue, as the Canadian Foreign Missions and International Organizations Act 1991, 

S.C. 1991, c. 41 and the UK International Organisations Act 1968, c 48, Halsbury’s Statutes of 

England, 4
th

 edn., vol. 10, Constitutional Law (Pt 5). 
1189 

Foreign Sovereign Immunities Act 1976, 28 USCA §§1330 et seq. 
1190

 Supreme Court, Saudia Arabia v. Nelson, 23 March 1993, 507 US 349 (1993) 359 (United States). 
1191

 This question will be further developed infra, see chapter V.8.  
1192

 P. Sands & P. Klein (n. 27) pp. 15-39; I.F. Dekker & C. Ryngaert, ‘Immunity of International 

Organisations: Balancing the Organisation’s Functional Autonomy and the Fundamental Rights of 

Individuals’, in Making Choices in Public and Private International Immunity Law, Preadviezen, 

Mededelingen van de Nederlandse Vereniging voor International Recht – no. 138 (TMC Asser Press 

2011) pp. 83-109, p. 90. 
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organizations enjoy absolute immunity from legal proceedings even if no express 

treaty provision is applicable.’1193 

 

A comparable hesitation may be noted in the case-law issued by national jurisdictions. 

For instance, Dutch jurisdictions have acknowledged the customary law status of 

immunities of international organizations in several cases,1194 among which one may 

quote the Dutch case of 1985 in Spaans v. Iran-US Claims Tribunal. In this case, the 

Dutch Supreme Court held that ‘[i]t must be assumed that even in cases where there is 

no treaty [in which privileges and immunities are conferred upon international 

organizations] it follows from unwritten international law that an international 

organization is entitled to the privilege of immunity from jurisdiction on the same 

footing as generally provided for in the treaties referred to supra, in any event in the 

State in whose territory the organization has its seat, with the consent of the 

government of that State. This means that, according to unwritten international law, as 

it stands at present, an international organization is in principle not subject to the 

jurisdiction of the courts of the host State in respect of all disputes which are 

immediately connected with the performance of the tasks entrusted to the organization 

in question.’1195 Similar positions may be found in judgments issued by American,1196 

German1197 and – exceptionally – also Italian1198 jurisdictions.  

 

On the opposite, other jurisdictions explicitly rejected the customary status of 

immunities of international organizations. For instance, the Belgian Court of 

Cassation considered in a 2001 case involving the League of Arab States that there is 

no general principle of public international law (in the sense of Article 38.1.c of the 

Statute of the ICJ) to the effect of there being immunity from jurisdiction of 

                                                 
1193

 A. Reinisch (n. 371) p. 146. 
1194

 R. van Alebeek & A. Nollkaemper, ‘The Netherlands’, in A. Reinisch, ed., The Privileges and 

Immunities of International Organizations in Domestic Courts (Oxford, Oxford University Press 2013) 

pp. 179-206, p. 188. These authors also mention the cases Supreme Court, Greenpeace Nederland and 

Procurator General at the Supreme Court of the Netherlands (intervening) v. Euratom, 13 November 

2007, ILDC 838 (NL 2007) and comment by C. Brölmann; District Court of Maastricht, Eckhard v. 

European Organization for the Safety of Air Navigation, 12 January 1984, 94 ILR 331 (the 

Netherlands). 
1195

 Supreme Court, Spaans v. Iran-US Claims Tribunal, 20 December 1985, Nederlandse 

Jurisprudentie (1986) p. 438, ILDC 1759 (NL 1985) (the Netherlands) and comment by R. Peeters & 

C. Brölmann. 
1196

 Court of Appeals for the District of Columbia, Mendaro (n. 336). 
1197

 Amtsgericht Bonn, X v. Western European Union, 23 August 1961, Monatsschrift für Deutsches 

Recht (1962) p. 315 (Germany).  
1198

 Court of Cassation, International Institute for Agriculture v. Profili, 26 February 1931, 5 ILR 413 

(Italy); Court of Cassation, Cristiani v. Italian Latin-American Institute, 23 November 1985, 87 ILR 21 

(Italy); Court of Cassation, Italian Latin-American Institute v. Bonanni, 18 August 1990, Rivista di 

diritto internazionale privato e processuale (1992) p. 143 (Italy). Italy has not ratified the Headquarters 

Agreement with the international organization called Italian Latin-American Institute and the courts 

have consequently granted immunity on the basis of customary law. Yet, this constitutes an exceptional 

case vis-à-vis the general tendency in Italian jurisdictions to reject the customary law status of 

immunities of international organizations. See infra, footnote 1207. For further developments, see R. 

Pavoni, ‘Italy’, in A. Reinisch, ed., The Privileges and Immunities of International Organizations in 

Domestic Courts (Oxford, Oxford University Press 2013) pp. 155-178, pp. 158-159. 
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international organizations with respect to the States that have established or 

recognized them.1199 Instead, in the Court’s view, any immunities had to be based on 

the Headquarters Agreement between Belgium and the international organization, in 

this case the League of Arab States.1200 One may deplore that the claimant did not 

refer to customary international law in his petition to the Court of Cassation. As noted 

by Eric De Brabandere, ‘[t]he reference to “general principle of public international 

law” is clearly misplaced from a legal-technical perspective. Indeed, it is likely that 

the claimant, by the use of the notion “principle of international law” indicated not 

only general principles of public international law but also customary international 

law.’1201 

 

On 21 December 2009, the Belgian Court of Cassation issued three decisions relating 

to immunities of international organizations. One of the cases – the Lutchmaya case – 

concerned an execution measure against the ACP Secretariat, based in Belgium, at a 

moment where the Headquarters Agreement 1202  had not yet entered into force. In 

principle, the ACP Secretariat could not invoke any immunities laid down in this 

Agreement. The Court of Cassation nevertheless addressed the interplay between 

immunities and Article 6 of ECHR before confirming the decision of the Court of 

Appeal allowing execution against the ACP Secretariat’s Belgian bank account.1203 

One could be tempted to consider this decision as a reversal of the position of the 

Belgian Court of Cassation and an acknowledgment of the customary status of 

immunities of international organizations. Yet, the Court did not explicitly refer to the 

customary status of the immunities in its decision, which is why one should avoid 

hasty conclusions. 1204  A possible interpretation would be that this analysis was 

conducted in the interest of the law, without revising the former case-law following 

which immunities did not have a customary status.1205 On the other hand, the Court 

issued two other decisions relating to immunities of international organizations on the 

same day, which questions whether the interest of the law could justify the Court’s 

approach. Moreover, in one of these decisions – Western European Union v. Siedler – 

the Court referred to the principles of international law generally applicable to the 

field of immunities of international organizations and the long-standing practice that 

States generally grant immunity from jurisdiction to international organizations in 

their constitutive instruments or in additional agreements.1206 Hence, the exact position 

of the Belgian Court of Cassation on this question remains unclear. 

                                                 
1199

 Court of Cassation, League of Arab States v. TM, 12 March 2001, Journal des Tribunaux (2001) p. 

610, ILDC 42 (BE 2001) (Belgium) and comment by C. Ryngaert. 
1200

 The Court of Cassation cast the Headquarters Agreement aside on the grounds that it was not duly 

approved by the Parliament. Ibid., H2. 
1201

 E. De Brabandere (n. 1398) p. 473. The author also refers to J. Verhoeven, ‘Traités mixtes, 

assentiments partiels ou rétroactifs et règles non écrites’, 3 Revue Critique de Jurisprudence Belge 

(2002) pp. 377-399, at p. 396. 
1202

 Headquarters Agreement between Belgium and the ACP Group of States (n. 1168). 
1203

 Belgian Court of Cassation, General Secretariat of the ACP Group v. Lutchmaya (n. 574). 
1204

 E. De Brabandere (n. 1201) p. 474. 
1205

 J. Wouters, C. Ryngaert & P. Schmitt (n. 193).  
1206

 Belgian Court of Cassation, Western European Union v. Siedler (n. 193).  
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Other decisions rejecting the customary status of immunities of international 

organizations have been rendered by the Italian Court of Cassation1207 and the French 

Court of Appeals of Paris.1208 In 2013, the Canadian Supreme Court decided that ‘[i]n 

the case of international organizations, unlike that of states, the prevailing view at 

present is that no rule of customary international law confers immunity on them. 

International organizations derive their existence from treaties, and the same holds 

true for their rights to immunities […].’1209 

 

In a recent study on this topic, Michael Wood – rightly in my view – concluded to the 

absence of a customary rule of immunities of international organizations.1210 Given the 

contradictory views expressed both in doctrine and case-law, it seems indeed 

problematic to assert that a rule of customary law would have emerged on this matter. 

 

V.5 Immunities of individuals and subsidiary organs 

V.5.1 General 

 

In addition to the immunities of international organizations, it should be noted that 

individuals connected to international organizations may also benefit from immunities. 

The delimitation of this category of individuals depends mainly on the negotiations 

carried by the international organization and its host State or Member States 

respectively in headquarters agreements or multilateral/bilateral treaties.  

 

The case of staff members working in international organizations based in the 

Netherlands constitutes an interesting example. This country hosts 33 international 

organizations.1211 Most headquarters agreements only grant immunity to the heads of 

international organizations, while certain international organizations as the 

Organization for the Prohibition of Chemical Weapons (OPCW) or the ICTY have 

negotiated a diplomatic protection and immunity for a broader category of officials.1212 

In order to tackle this inequality, the Dutch Government decided in 2005 ‘to accord 

                                                 
1207

 Italian Court of Cassation, Alberto Drago (n. 607); Italian Court of Cassation, Pistelli (n. 607). See 

also Italian Court of Cassation, European University Institute v. Piette, 18 March 1999, Italian 

Yearbook of International Law (1999) pp. 155-157, where the Court held that ‘the formation of a 

custom extending the principle par in parem non habet iurisdictionem, which is applicable among 

states, to all international organizations, is not certain.’ 
1208

 Court of Appeal of Paris, Communauté Economique des Etats de l’Ouest Africain (CEDAO) v. 

Bank of Credit and Commerce International (BCCI), 13 January 1993, 120 Journal de droit 

international (1993) p. 353 (France). 
1209

 Supreme Court, Amaratunga v. Northwest Atlantic Fisheries Organization, 29 November 2013, 

2013 scc 66, para. 29 (Canada). 
1210

 M. Wood, ‘Do International Organizations Enjoy Immunity Under Customary International Law?’, 

10 International Organizations Law Review (2013) pp. 287-318. 
1211

 T. Henquet, ‘The Jurisdictional Immunity of International Organizations in the Netherlands and the 

View from Strasbourg’, 10 International Organizations Law Review (2013) pp. 538-571, p. 538 
1212

 See R. van Alebeek & A. Nollkaemper (n. 1194) p. 181. 
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uniform equal treatment to employees of all international organisations based in the 

Netherlands. Top-ranking personnel of international organisations are to be placed on 

an equal footing with diplomatic staff of equivalent rank at foreign embassies and all 

other personnel on an equal footing with the administrative and technical staff of such 

embassies. They will enjoy the same immunities and fiscal or other privileges as 

embassy personnel of equivalent rank. The result will be a satisfactory and 

internationally competitive regime that is easy to implement and applicable to all 

international organisations.’1213 This decision was followed by several exchanges of 

notes with international organizations. 

 

In the US, the IOIA similarly applies to officers and employees of international 

organizations.1214  

  

In addition to the different regimes regulated by headquarters agreements and/or 

multilateral agreements, it should be noted that national jurisdictions have also 

participated in delimiting the scope of immunities applicable to officials of 

international organizations. For instance, as far as the UN is concerned, it is 

interesting to note that plaintiffs have brought claims not only against the UN itself,1215 

but also against an organ, 1216  a subsidiary organ or an official. These last two 

categories will be further detailed in the next sections.  

 

V.5.2 Immunities of UN subsidiary organs 

 

Subsidiary organs of the UN enjoy the UN’s status, privileges, and immunities. This 

has been confirmed by national courts, notably in employment-related disputes 

brought against UNRWA,
1217

against the United Nations Truce Supervision 

Organization (UNTSO) 1218  and the UN Economic Commission for Latin America 
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 Dutch Government position paper on the Interministerial Policy Review (IBO) of the Policy 

Framework for Attracting and Hosting International Organisations, p. 3, quoted in S. van Alebeek & A. 

Nollkaemper (n. 1194) (emphasis in the original). 
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 Court of Appeals, Second Circuit, United States v. Bahel, 662 F.3d 610 (2d Cir. 2011) (United 

States); District Court of Columbia, Garcia v. Sebelius, 13 June 2012, 867 F. Supp. 2d 125, 141 

(D.D.C. 2012) (United States).  
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 See for instance the Srebrenica and the Cholera Outbreak in Haiti cases, infra, V.9.4.A. 
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 For instance, cases have been brought against the UN General Assembly (US District Court for the 

Eastern District of New York, Boimah v. United Nations General Assembly, 24 July 1987, 664 F Supp 

69 (EDNY 1987) (United States)) or the Secretariat of the UN (US District Court for the Southern 

District of New York, Abdi Hosh Askir v. Boutros Boutros-Ghali, Joseph E Connor et al., 29 July 

1996, 933 F Supp 368 (SDNY 1996); US District Court for the Southern District of New York, 

McGehee v. Madeleine Albright, William Richardson, Newt Gingrich, William Clinton and Kofi Annan, 

24 June 1999, 201 F Supp 2d 210 (SDNY 1999) (United States)). 
1217

 M. Hardy, ‘L’U.N.R.W.A. et son personnel’, 8(8) Annuaire français de droit international (1962) 

pp. 576-585. 
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 Jerusalem District Court, Mahalwas v. United Nations Truce Supervision Organization and 

Attorney General (intervening), Appeal Decision, PLA 3093/07; ILDC 1070 (IL 2007) (Israel) and 

comment by E. Peled. 
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(ECLA).1219 In Giurgis v. UNRWA, for example, the Cairo Court stated that UNRWA, 

as a subsidiary organ of the UN, enjoyed the privileges and immunities of the General 

Convention.1220 In another Egyptian case, Hilpern v. UNRWA, the Secretary-General 

requested the Court to recognize UNRWA’s immunity and the plaintiff withdrew his 

claim before the Egyptian court.1221 The case was decided by the UN Administrative 

Tribunal. 1222  Conversely, some domestic courts rejected the immunity claim of 

UNRWA, as in Jordanian case, Y v. UNRWA,1223 two Lebanese cases, W v. UNRWA1224 

and X v. UNRWA,1225 and a Syrian case, WW v. UNRWA.1226 

 

In some cases, immunity provisions are included in the headquarters agreement of the 

subsidiary organ with the host State. For instance, in A v. UN Economic Commission 

for Latin America, the Headquarters Agreement between Chile and the UN Economic 

Commission for Latin America included immunity provisions which the Chilean 

Supreme Court considered to be a specific application of the principles of the General 

Convention.1227  

 

Immunity provisions may also be laid down in special regulations. For example, the 

Regulation No. 2000/47 on the Status, Privileges and Immunities of KFOR and 

UNMIK and their Personnel in Kosovo.1228 This Regulation grants KFOR personnel 

immunity from jurisdiction before the courts in Kosovo in respect of any 

administrative, civil, or criminal act committed by them in Kosovo. Such personnel 

remain, however, under the jurisdiction of their respective home States. UNMIK 

personnel are also immune from legal process in respect of words spoken and acts 

performed in their official capacity. The Secretary-General can waive the immunity of 

UNMIK personnel. 
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 Chilean Supreme Court, A. v. UN Economic Commission for Latin America, 8 November 1969, 

United Nations Juridical Yearbook (1969) p. 237 (Chile); A.N. Vorkink & M.C. Hakuta (n. 1158) p. 

23. See also Mexican Supreme Court, Diaz-Diaz v. UN Economic Commission for Latin America, 28 

April 1954, Annual Report of the Secretary-General, 9 UN GAOR, Supp (No 1) 105, UN Doc. A/2663 

(1954) (Mexico); mentioned in A.N. Vorkink & M.C. Hakuta (n. 1158) p. 14. In 1984, its name was 
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1220
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 Labor Arbitration Tribunal in Lebanon, X v. UNRWA, July 1953, mentioned in A.N. Vorkink & 
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 Syrian Court, WW v. UNRWA, 1955-1956, mentioned in A.N. Vorkink & M.C. Hakuta (n. 1158) p. 
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 Chilean Supreme Court, A v. UN Economic Commission for Latin America (n. 1219). 
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V.5.3 Immunities of individual officials of the UN  

 

Individual officials of the UN are another category of litigants analyzed here.1229 The 

General Convention classifies staff members into three main categories: the UN 

Secretary-General and Assistant Secretaries-General shall benefit from immunities 

accorded to diplomatic envoys (Article V, Section 19); other officials enjoy immunity 

from prosecution in respect of their official acts (Article V, Section 18(a)); and 

experts on missions enjoy immunity from prosecution for their official acts and a 

number of specific protections to enable them to perform their mission (Article VI, 

Section 22).   

 

In De Luca v. United Nations Organization, Javier Perez de Cuellar, Luis Maria 

Gomez, Armando Duque, Kofi Annan, Abdou Ciss, Oleg Bugaez, Susan R Mills and 

Frederick Gazzoli, the plaintiff sued eight current and former UN officials and 

employees. Two of the defendants were at that time serving as Assistant Secretaries- 

General – Luis Maria Gomez and Kofi Annan – and thus covered by Article V, 

Section 19 of the General Convention. The Vienna Convention on Diplomatic 

Relations,1230 to which the United States is a party, regulates these privileges and 

immunities. Consequently, these two defendants were immune. One of the remaining 

six defendants was a former UN Secretary-General (Javier Perez de Cuellar) and 

another was a former Assistant Secretary-General (Abdou Ciss). The US District 

Court for the Southern District of New York noted that they were ‘protected by the 

same immunity afforded former diplomatic agents under the Vienna Convention – 

immunity “with respect to acts performed by such […] persons in the exercise of 

[their] functions as […] member[s] of the mission […] ” Vienna Convention, Art. 

38(2).’1231 Since the complaints were based on official activities, these defendants 

were equally immune. The remaining four defendants were current or former UN 

officers. Under the IOIA, UN officers and employees are immune from suit and legal 

process ‘relating to acts performed by them in their official capacity and falling within 

their functions as […] officers or employees, except insofar as such immunity may be 

waived by the [UN].’1232 These four defendants were also immune because the claims 

related to acts performed ‘in their official capacity.’ 

 

In Abdi Hosh Askir v. Boutros Boutros-Ghali, Joseph E Connor et al., the action was 

directed against the UN Secretary-General, Mr. Boutros Boutros-Ghali, and the Under 

Secretary-General for Administration and Management, Mr. Joseph E. Connor, in 

their official and individual capacities. One of the plaintiff’s arguments was based on 

the allegedly wrongful nature of the acts of the UN and Connor. The plaintiff dropped 
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 For a thorough study of the different types of immunities applicable to individuals connected to the 

UN, see A.J. Miller (n. 260); A.J. Miller (n. 435). 
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 US District Court for the Southern District of New York, De Luca v. United Nations Organization, 
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Mr. Boutros Boutros-Ghali as defendant in order to remedy a jurisdictional defect but 

maintained his claim against Mr. Connor. The US District Court for the Southern 

District of New York held that ‘the plaintiff acknowledges that the claims against 

Connor in his official capacity may be treated as an action against the UN itself. With 

respect to the claims against Connor in his individual capacity, none of Connor’s 

alleged actions are outside of the scope of his official duties, however, 

notwithstanding the plaintiff’s bare allegation to the contrary.’ Consequently, it 

dismissed the claims against Mr. Connor.1233 

 

The immunity of staff members permits an international organization to function 

effectively. Although the UN and its personnel enjoy privileges and immunities, they 

have an obligation ‘to observe and respect the laws of the country in which they are 

operating, in accordance with international law and the Charter of the United 

Nations.’ 1234  Immunity from jurisdiction is a procedural immunity and does not 

exempt from the applicability of the law of the host country.1235 

 

In the case People v. Mark S Weiner, the Criminal Court of the City of New York 

relied on ‘equitable considerations which motivate this court to reach its conclusions’ 

in order to find that ‘[t]here is a limit to which the international agreement creating 

the United Nations can inure to the detriment, disadvantage, and unequal protection of 

a citizen of the United States’. In this case, an individual was accused by a UN 

security officer of having sprayed paint on a wall of the UN Headquarters building. 

The defendant filed a cross-complaint against the UN security officer for assault and 

harassment. The Court held that the defence of immunity of the UN security officer 

would not bar such an action. ‘A basic concept and motivating factor of the founders 

of this Republic was the absolute right of every citizen to petition for redress in its 

courts.’ To uphold a UN security officer’s immunity from suit would be ‘so 

unconscionable that it violates on its face the concepts of fundamental fairness and 

equal treatment of all persons who seek judicial determination of a dispute’.
 
The 

Court interpreted Article 104 and paragraph 1 of Article 105 of the UN Charter as an 

‘intentional limitation of immunity’.1236  
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 US District Court for the Southern District of New York, Abdi Hosh Askir (n. 1216). 
1234

 UN Security Council Resolution 1502, Protection of United Nations Personnel, Associated 

Personnel and Humanitarian Personnel in Conflict Zones, UN Doc. S/Res/1502 (2003), Preamble, 4th 

consideration. 
1235
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V.6 Scope of immunities  

V.6.1 General 

 

Typically, provisions in multilateral or bilateral treaties regulating immunities grant 

such immunities to international organizations and their officials ‘as necessary for the 

fulfillment of [their] purposes.’1237 This limited immunity rests upon the functional 

necessity doctrine. The ‘necessity’ standard is an expression of the UN’s functional 

immunity, as affirmed by the ICJ in the Reparation for injuries suffered in the service 

of the United Nations advisory opinion. The ICJ notably affirmed that ‘upon 

examination of the functions entrusted to the Organization and of the nature of the 

missions of its agents, it becomes clear that the capacity of the Organization to 

exercise a measure of functional protection of its agents arises by necessary 

intendment out of the Charter.’1238  

 

At first sight, the functional necessity implies that the immunity of international 

organizations is restrictive and limited to what is ‘strictly necessary’ to achieve its 

purpose.1239  Hence, one may deduce from this strict understanding that there is a 

‘presumption in favor of jurisdiction.’1240 Certain authors have considered that this 

understanding of immunities of international organizations being limited to the 

functional necessity is justified and permits to avoid abuses by the international 

organization of its prerogatives. For instance, Emmanuel Gaillard and Isabelle Pingel-

Lenuzza have written that ‘[t]here can be no doubt that it is appropriate to restrict the 

immunity from jurisdiction of international organizations where the functioning of the 

organization is not at issue. Adopting the opposite view would privilege the protection 

of the institution over all other considerations.’1241  

 

Nevertheless, the functional immunity is a flexible concept and the wording used in 

these provisions remains voluntarily broad. As specified in the travaux préparatoires 

of the UN Charter, ‘the draft article proposed by the Committee does not specify the 

privileges and immunities respect for which it imposes on member states [...] the 

terms [...] indicate in a general way all that could be necessary to the realization of the 

purposes of the Organization [...] it would moreover have been impossible to establish 

a list valid for all the member states [...] [b]ut if there is one certain principle it is that 
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no member state may hinder in any way the working of the Organization or take any 

measures the effect of which might be to increase its burdens, financial or other.’1242  

 

This flexibility offers the advantage of permitting national jurisdictions to operate a 

balance of interests between the autonomy of international organizations and other 

interests, as the accountability of these organizations.1243 It simultaneously leaves the 

door open to diverse interpretations, principally on the question of whether the 

immunity only covers acts that are ‘strictly necessary’ to the functioning of the 

international organization and to the performance of its mission or whether it includes 

any acts that are somehow connected to the functioning of the organization and to its 

mission.  

 

The case Greenpeace Nederland and Procurator General at the Supreme Court of the 

Netherlands (intervening) v. EURATOM constitutes a remarkable illustration of the 

discussions surrounding the scope of immunities of international organizations.1244 In 

this case, EURATOM was accused of a number of criminal infringements of 

environmental rules and the question arose of whether such activities could be 

covered by immunities. In December 2005, a Dutch Court of Appeals ruled that the 

immunity from jurisdiction merely covered acts necessary to the performance of its 

tasks and that violations of environmental regulations could not be part of the mission 

of the international organization. The criterion to be applied pursuant to the Court of 

Appeal consisted in the question of whether it would have been possible for 

EURATOM to perform its tasks without committing these offences.1245 The Supreme 

Court adopted the opposite view in its 2007 judgment, considering that ‘Euratom was 

entitled to immunity from jurisdiction in respect of criminal offences committed in 

connection with its official activities in order for it to be able to perform these 

activities in complete independence in accordance with its tasks.’ Hence, the main 

criterion applied by the Dutch Supreme Court was whether the acts were 

‘immediately connected with the performance of the tasks which Euratom is 

entrusted.’1246 

 

This very broad understanding of functional immunity may result into a nearly 

absolute immunity regime. 1247  Indeed, one may question whether international 

organizations will not ‘always be deemed to act within the scope of their duties.’1248  
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Nevertheless, not all national jurisdictions adopt such broad interpretation of the 

functional immunity. For instance, in a 2010 case, a District Court in The Hague 

rejected the EPOrg’s immunity in relation to a food caterer. Such issue was not 

immediately connected to the mission of the international organization.1249 As noted 

by Catherine Brölmann, this constitutes the first example of a Dutch jurisdiction 

deciding that an issue fell outside of the immunity’s scope.1250  

 

Similarly, in 2009, the Council of State of Colombia denied immunity to an 

international organization – named Convenio Andrés Bello1251 – for the alleged breach 

of contract with a subcontractor concerning the administration of agricultural 

subsidies, which did not relate to the purposes of the organization that are strictly 

educational and cultural.1252 Yet, these examples illustrating a narrower approach of 

the functional immunity of international organizations constitute exceptions vis-à-vis 

the general tendency of national jurisdictions to adopt a broad and all-encompassing 

interpretation of this concept.   

 

V.6.2 UN immunities under the General Convention 

 

In addition, as mentioned in the chapter presenting the legal sources of international 

organizations’ immunities, the latter may also be based on multilateral agreements. 

One example may be found with the UN and the General Convention, which 

formulates the immunities of the UN in absolute terms in Article II, Section 2. In most 

‘regular’ cases, courts generally interpret ‘immunity from every form of legal process’ 

as absolute immunity.1253 This was confirmed in Boimah v. General Assembly of the 

United Nations. The US District Court for the Eastern District of New York declared 

that ‘[u]nder the Convention the United Nations’ immunity is absolute, subject only to 

the organization’s express waiver thereof in particular cases’.1254 The same reasoning 

was followed in Mark Klyumel v. United Nations.1255  
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Although national jurisdictions have hinted at the possibility that they could decide on 

the case if they had to apply the limited immunity based on Article 105 of the UN 

Charter, they appear unanimously to fall back on Article II, Section 2 of the General 

Convention and accept the absolute immunity of the UN. The case of Manderlier v. 

Organisation des Nations Unies et l’État Belge constitutes a remarkable illustration of 

this statement. Indeed, the Belgian Court of First Instance noted that ‘[t]he United 

Nations Organization is not a sovereign power [...]. It follows that it cannot invoke 

rights of sovereignty different from the similar, but partial, rights which the 

Conventions have expressly and with limited effect given to it. Immunity from 

jurisdiction is the absolute privilege of whoever enjoys it. It can be withdrawn only by 

a properly effected change in the law which granted it; and the courts are not judges 

of when it is expedient for the beneficiary to invoke it.’1256  

 

However, the Court recalled that Article 105 of the UN Charter accords to the UN 

only the privileges and immunities which are necessary for the fulfillment of its 

purposes enumerated in Article 1 of the Charter. This does not include acts against 

private citizens. This statement could be taken as a hint that the Court would not have 

granted immunity if it had applied the functional immunity, given that it qualified the 

disputed acts of the UN as outside of the UN’s functions.1257 The Court added that the 

provisions of Section 2 of the General Convention ‘grant a general immunity from 

jurisdiction and do not limit it to what necessity strictly demands for the fulfilment of 

the defendant’s purposes.’1258  

 

The plaintiff appealed the judgment. The Court of Appeals stated in 1969 that the 

signatories of the UN Charter had determined the privileges and immunities necessary 

in adhering to the General Convention. As a consequence, courts would be acting 

ultra vires if they assessed the essential nature of immunities granted by the General 

Convention to the UN.1259 

 

Although these decisions have been rendered in the 1960s, the position adopted by the 

Belgian national jurisdictions is still valid nowadays, as recently confirmed by the 

Dutch Supreme Court in the Mothers of Srebrenica case. The Dutch Supreme Court 

considered Article II Section 2 of the General Convention as an implementation of 

Article 105 of the Charter and consequently refrained from entering the discussion on 

functional immunity.1260 One may regret that the Supreme Court did not seize the 

opportunity to clarify the scope of functional immunity and notably examine whether 

immunity could attach to human rights violations. Yet, its view constituted an 

application of the interpretative principle ‘lex specialis derogate lege generali’, 
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following which the detailed immunity provisions agreed upon in a protocol or a 

multilateral treaty will have to be applied rather than the constituent treaty.1261  

 

V.6.3 Scope of immunities in relation to human rights violations 

 

The debate on the scope of immunities in case of human rights violations remains 

vivid. For instance, Chanaka Wickremasinghe and Guglielmo Verdirame have argued 

that international organizations should not be able to invoke their immunity in cases 

of sexual abuses committed by peacekeepers since such acts necessarily exceed the 

functions of these peacekeepers.1262 These scholars have identified another criterion to 

capture the functional immunity: only official acts may be covered by the immunities 

of international organizations. In the context of peacekeeping operations, official acts 

are limited to those performed within the peacekeeping function. This theory 

resembles the immunity ratione materiae for representatives of the States acting in 

that capacity for official acts (also named the ‘official acts immunity’). It is interesting 

to observe that this immunity also attaches to ultra vires acts insofar as they constitute 

official acts.1263  

 

The theory developed by Wickremasinghe and Verdirame is attractive, especially in 

relation to human rights violations such as sexual abuses that are clearly out of the 

scope of the functioning of the organization. However, it seems difficult to extend this 

view to all human rights violations. Indeed, as such, the commission of a criminal act 

or a human rights violation does not necessarily constitute a non-official act.1264 For 

instance, in Abdi Hosh Askir v. Boutros Boutros-Ghali, Joseph E Connor et al., the 

US District Court for the Southern District of New York was seized of an action for 

damages brought by a Somalian citizen for allegedly wrongful occupation of his 

property without authorization by the UN in its peacekeeping operation. The Court 

considered that peacekeeping activities included the seizure and occupation of 

individuals’ properties by the UN as part of its military and humanitarian 

peacekeeping missions. The Court noted that ‘even if the immunity available to the 

United Nations and its officials is only restrictive immunity, the immunity still applies 

because the nature of the acts complained of by the plaintiff are the exercise of 

governmental functions rather than private commercial activity.’1265 The District Court 

did not discuss whether the restrictions to the right of property enshrined notably in 

Article 21 of the ACHR respected the legal requirements and whether a just 

compensation had been paid to the individuals concerned. 
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Beyond this observation, one has to admit that neither international1266 nor national 

jurisdictions 1267  have consecrated an exception to immunity for human rights 

violations so far. It is rather the opposite view that has been recently adopted by the 

ICJ in relation to State immunity in the Jurisdictional Immunities of the State case 

brought by Germany against Italy. The Italian Court of Cassation had rejected 

Germany’s immunity from jurisdiction in a claim launched by an Italian forced 

labourer captured during the Second World War by the German forces. Following this 

decision, other plaintiffs who had been granted damages against Germany before 

Greek courts sought to enforce their award in Italy. The Italian Court disregarded the 

immunity from execution and ruled that the Greek decision was enforceable.  

 

Germany brought the case to the ICJ, which indicated that ‘under customary 

international law as it presently stands, a State is not deprived of immunity by reason 

of the fact that it is accused of serious violations of international human rights law or 

the international law of armed conflict.’1268 Moreover, the Italian Government had 

submitted that Germany had violated jus cogens rules during the period 1943-1945, 

which necessarily prevailed over the rule of immunity, which does not have the status 

of jus cogens. On this point, the ICJ added that ‘[t]he two sets of rules address 

different matters. The rules of State immunity are procedural in character and are 

confined to determining whether or not the courts of one State may exercise 

jurisdiction in respect of another State. They do not bear upon the question whether or 

not the conduct in respect of which the proceedings are brought was lawful or 

unlawful.’1269  

 

One may question whether a similar position would be adopted vis-à-vis immunities 

of international organizations. There are fundamental differences between State 

immunities and immunities of international organizations, the most important one 

being that States are sovereign while international organizations are limited by their 

institutional mandate. This has been confirmed by the ICJ stating that ‘international 

organizations are governed by the ‘principle of speciality’ […] they are invested by 

States which create them with powers, the limits of which are a function of the 

common interests whose promotion those States entrust to them.’ 1270  Moreover, 

international organizations have no territory of population as opposed to States. 

Finally, there is no principle of sovereign equality between international organizations 

as it is the case for States. The ICJ expressly mentioned in its judgment of 2012 that 

the ‘rule of State immunity occupies an important place in international law and 

international relations. It derives from the principle of sovereign equality of States, 

which, as Article 2, paragraph 1, of the Charter of the United Nations makes clear, is 
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one of the fundamental principles of the international legal order. This principle has to 

be viewed together with the principle that each State possesses sovereignty over its 

own territory and that there flows from that sovereignty the jurisdiction of the State 

over events and persons within that territory. Exceptions to the immunity of the State 

represent a departure from the principle of sovereign equality. Immunity may 

represent a departure from the principle of territorial sovereignty and the jurisdiction 

which flows from it.’  

 

This explanation and the general differences between the two regimes may justify a 

different approach with regard to immunities of international organizations in my 

view. The principle of sovereign equality between States cannot be transposed to 

international organizations. Moreover, one has to keep in mind that there is generally 

the possibility to sue a State before its own jurisdictions. State immunity merely 

concerns the proceedings brought against foreign States. Hence, one may be tempted 

to plead for a differentiation of the two regimes vis-à-vis human rights violations.  

 

Moreover, the differentiation may find its roots in the evolution of the justification of 

immunities of international organizations. Indeed, while the central function of 

immunities to protect international organizations from interference by national 

jurisdictions and impediment in the exercise of their functions is perfectly defensible, 

it is increasingly questionable whether such extensive interpretation of functional 

immunities is still justified nowadays. As noted by Steven Herz, ‘[t]he argument that 

international organizations need expansive immunities to achieve their organizational 

purposes […] overlooks the current size, stature, and influence of many of these 

institutions. Expansive jurisdictional immunity arguably may have been a functional 

requirement a half century ago, when these international organizations were fledgling, 

under-resourced, and politically precarious. But this is hardly the case today. The 

most prominent international organizations are now well-funded and firmly 

established in the international system, and have considerable legal and political 

resources at their disposal to defend their independence and organizational 

prerogatives.’1271  

 

This view should not be interpreted in a too broad manner, stating that immunities 

have no function whatsoever anymore. Immunities are still necessary to shield 

international organizations from interference by national jurisdictions in certain cases, 

such as in the context of peacekeeping operations. 1272 This was confirmed by the 

ECtHR in the Stichting Mothers of Srebrenica and Others against the Netherlands 

decision of 2013, where it held that ‘[s]ince operations established by United Nations 

Security Council resolutions under Chapter VII of the United Nations Charter are 

fundamental to the mission of the United Nations to secure international peace and 

security, the Convention cannot be interpreted in a manner which would subject the 
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acts and omissions of the Security Council to domestic jurisdiction without the accord 

of the United Nations. To bring such operations within the scope of domestic 

jurisdiction would be to allow individual States, through their courts, to interfere with 

the fulfilment of the key mission of the United Nations in this field, including with the 

effective conduct of its operations […].’1273 Furthermore, the Court explained that a 

civil claim did not override immunity for the reason that it was alleging a particularly 

grave violation of international law, even a norm of jus cogens.  

 

Nevertheless, the evolution following which the grant of extensive immunities to 

international organizations may be less justified nowadays than fifty years ago 

permits to question whether a relaxation of the functional necessity test should not be 

operated to counterbalance the interests of international organizations with those of 

individuals. This seems particularly opportune in presence of human rights violations 

attributable to international organizations. Indeed, for such violations, it is submitted 

that national jurisdictions should be particularly cautious in their assessment as to 

whether the immunity attaches to the disputed acts of the international organization. 

In doing so, a proper balance has to be found by national jurisdictions between the 

interests of the organization with regard to its functioning and its mission on the one 

side and other interests, as the right of access to justice of individual victims and the 

accountability of the international organization on the other side.  

 

It flows from the ECtHR case-law in the Mothers of Srebrenica case that the 

particular mission of the UN in its peace operations justifies a deferential approach 

implying an absolute immunity to this organization in this particular field of activity. 

Yet, this does not preclude that, in other circumstances, national jurisdictions may 

balance the interests at play and decide which one should prevail in each specific 

situation.  

 

V.7 Waiver 

V.7.1 General  

 

As mentioned supra, international officials have to abide by local law applicable in 

the host State or in the State where they carry out their activities. Nevertheless, the 

application of the local law may be obstructed by the immunity granted to these 

officials. Hence, in principle, such immunity should only be invoked if the interests of 

the organization are at play.1274 Moreover, even if certain acts are in principle covered 

by such immunity, there is a possibility to ask the organization to waive the 

immunities.     
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In most international organizations, the power to decide on waivers of immunities 

belongs to the executive head. Yet, exceptionally, this power may be vested in other 

organs of the international organization, such as the Committee of Ministers in the 

case of the CoE1275 or the Council as far as ESA is concerned.1276 

  

In its final report on the accountability of international organizations published in 

2004, the ILA recommended inter alia that ‘Executive Heads of [international 

organizations] should waive the immunity of the Organisation if such a waiver is 

required by the proper administration of justice and would not prejudice the interests 

of the Organisation. In this connection, Executive Heads of [international 

organizations] should follow a restrictive interpretation of the situations where such 

waiver would prejudice the interests of the IO.’1277  

 

V.7.2 Waivers by the UN Secretary-General  

 

As far as the UN is concerned, Article II, Section 2 of the General Convention 

requires all waivers to be express. The discretion to ‘waive’ the international 

immunity lies with the Secretary-General according to Article V, Section 20 of the 

General Convention.1278 The Secretary-General has ‘the right and the duty to waive the 

immunity of any official in any case where, in his opinion, the immunity would 

impede the course of justice and can be waived without prejudice to the interests of 

the United Nations.’ Article V, Section 21 adds that the UN shall ‘cooperate at all 

times with the appropriate authorities of Members to facilitate the proper 

administration of justice, secure the observance of police regulations and prevent the 

occurrence of any abuse in connection with the privileges, immunities and facilities 

mentioned in this Article.’  

 

It is thus the responsibility of the Secretary-General, as chief administrative officer, to 

decide on waivers of immunities. In its Cumaraswamy advisory opinion, the ICJ held 

that ‘it is up to [the Secretary-General] to assess whether its agents acted within the 

scope of their functions and, where he so concludes, to protect these agents, including 

experts on mission, by asserting their immunity.’1279  

 

In some cases national courts may find it difficult to identify the UN’s will on the 

waiver, as for instance in the above-mentioned case Manderlier v. Organisation des 

Nations Unies et l’État Belge. The plaintiff argued that the Belgian Minister for 

Foreign Affairs declared on 8 April 1965 in the Senate that the UN had waived its 
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immunity from jurisdiction. As a consequence, the plaintiff maintained that this 

waiver permitted the Brussels Court of First Instance to decide on the case. The Court 

however found that the Minister ‘cannot bind the United Nations, nor its Secretary-

General, through declarations he makes in the Belgian Legislative Chamber […]. His 

view of the situation cannot bind the judge in his interpretation of international 

law.’1280 

 

The US District Court for the Eastern District of New York stated in Boimah v. 

United Nations General Assembly that the main question under both the General 

Convention and the IOIA was whether or not there was an express waiver.1281 Indeed, 

one notes that US cases abound on the interpretation of this concept. In the case 

Mendaro v. World Bank, the Court of Appeals for the District of Columbia Circuit 

held that ‘the court should be slow to find an “express” waiver [...]. Courts should be 

reluctant to find that an international organization has inadvertently waived immunity 

when the organization might be subjected to a class of suits which would interfere 

with its functions.’1282 This statement illustrates the difficult position of national courts 

when they have to decide on the existence of an express waiver.  

 

This issue is mainly political, as recognized by the New York Supreme Court in 

Wencak v. United Nations. The plaintiff argued that the United Nations Relief and 

Rehabilitation Administration (UNRRA) was responsible for an accident on 1 

December 1945. Since UNRRA had been liquidated and the UN had undertaken to 

settle any claims against UNRRA subject to certain conditions, the plaintiff sued the 

UN, which invoked its immunity. The New York Supreme Court found that the UN 

did not succeed to UNRRA and held that ‘immunity remains a political rather than a 

legal question, and the extent of it is for the Department of State rather than the courts. 

As regards this action the department has indicated no limitation of the immunity to 

be conferred.’1283 

 

In 2007, the District Court for the Southern District of New York requested in the 

case United States v. Chalmers a ‘clear and unambiguous manifestation of the intent to 

waive.’1284 The same jurisdiction clarified in 2008 in the Bisson case brought against 
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the UN that it was the burden of the plaintiff to prove the waiver of the immunity.1285 

The Court further held that even if Article VIII, Section 29 of the General Convention 

called on the UN to set up an effective system of dispute settlement for private law 

disputes, its failure to set up such system did not constitute an express waiver.  

 

This judgment confirmed earlier case-law issued by the same jurisdiction in the case 

De Luca v. United Nations Organization, Javier Perez de Cuellar, Luis Maria Gomez, 

Armando Duque, Kofi Annan, Abdou Ciss, Oleg Bugaez, Susan R Mills and Frederick 

Gazzoli. This case concerned a former UN employee for whom the UN had withheld 

the plaintiff’s estimated taxes but which it had never reimbursed. After he left UN 

employment, the plaintiff was issued with a ‘final pay statement’ indicating that he 

had received retroactive pay. The US Internal Revenue Service subsequently required 

him to pay federal, state, and local taxes. The plaintiff sued the UN for breach of his 

employment contract, injurious falsehood, and employment discrimination. The Court 

based its finding on the General Convention and accordingly granted immunity to the 

UN, considering that the plaintiff had not alleged that the UN had expressly waived 

its immunity and that no evidence suggested such waiver.1286  

 

In another case brought against the UN – Kluymel v. United Nations – the District 

Court of Southern District of New York held that the rejection of attempted service on 

two occasions by the international organization appeared to ‘manifest […] an intent 

not to waive immunity in this particular instance.’1287 

 

In addition to the discussion on the concept of ‘express waiver’, another important 

issue has been subject to debate: the question of whether the Secretary-General has a 

right to waive immunity or whether he has the duty to do so. In other words, what is 

the margin of appreciation of the Secretary-General in his decision to waive the 

immunity?  

 

The language of Article V, Section 20 (and Article VI, Section 23 relating to experts) 

of the General Convention refers to both a right and a duty of the Secretary-General to 

waive the immunity of any official or expert in any case where, in his opinion, ‘the 

immunity would impede the course of justice and can be waived without prejudice to 

the interests of the United Nations.’ These provisions inspire a number of 

observations.  
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First, while there is a criterion for the waiver of immunity of officials and experts, 

there is no such criterion for the immunity of the organization itself.1288 Nevertheless, 

it remains true that any waiver must be in the interests of the organization.1289  

 

Second, there is no appeal procedure against the decision of the Secretary-General. 

The only possibility would be for an organ of the UN or of a specialized agency to 

submit a request to the ICJ following Article VIII, Sections 29 and 30 of the General 

Convention. So far, two cases have been submitted to the ICJ by the Economic and 

Social Council in relation to the immunities of experts on mission, but none of them 

concerned the question of the Secretary-General’s duty to waive immunities.1290  

 

Third, the actual extent of the margin of appreciation of the Secretary-General may be 

subject to discussion. As explained by Charles H. Brower, the reference to a duty of 

waiver ‘reincorporates the functional necessity doctrine by requiring the Secretary-

General to waive unnecessary immunities.’1291 Yet, the power to waive immunity has 

only scarcely been exercised by the Secretary-General in practice.1292 As noted by 

Guiglelmo Verdirame, ‘[i]n cases brought by individuals, including former staff, 

against the UN, there is still enormous reluctance to waive immunity.’1293 For instance, 

the UN refuses to generally waive immunity for traffic violations, even if such 

situations are usually insurable. 1294  In contrast, in other organizations such as the 

African Development Fund, these traffic violations may be excluded from the scope 

of immunity.1295 This reluctance to waive immunity may particularly be observed in 

the context of human rights violations.1296 As noted by the Parliamentary Assembly of 

the Council of Europe in a 2013 report, ‘organisations are particularly unlikely to 

waive their immunity when dealing with more controversial or highly widespread 

policies that implicate human rights concerns or actions decided at a high level within 

the organisation.’1297 This observation may notably be illustrated by the recent refusals 

of the UN Secretary-General to waive the organization’s immunity in the context of 
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 G. Verdirame (n. 273) p. 356. 
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 A.J. Miller (n. 260) p. 89, referring to UN Office of Legal Affairs, Opinion of 7 February 2006, 
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1290

 ICJ, Applicability of Article VI, Section 22 of the Convention on the Privileges and Immunities of 

the United Nations, Advisory Opinion, ICJ Rep. (1989) p. 177; ICJ, Difference Relating to Immunity 

from Legal Process of a Special Rapporteur of the Commission on Human Rights (n. 29).  
1291

 C.H. Brower, ‘International Immunities: Some Dissident Views on the Role of Municipal Courts’, 

41(1) Virginia Journal of International Law (2000) pp. 1-92, p. 27. 
1292

 A.J. Miller (n. 260) p. 88. 
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 G. Verdirame (n. 273) p. 358.  
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 United Nations Juridical Yearbook (1974) pp. 144-145; United Nations Juridical Yearbook (1992) 

pp. 481-483. See also H.G. Schermers & N.M. Blokker (n. 378) p. 388. 
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1972 in Abidjan, Côte d’Ivoire, by the African Development Bank and 15 States, 1197 UNTS 13. 
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 F. Mégret (n. 951). 
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 Council of Europe, Parliamentary Assembly, Doc. 13370 (n. 1068) para. 38. 



272 

 

the attempts of victims of the cholera outbreak to obtain a compensation from the UN, 

as well as in the Srebrenica cases.1298 

 

Among the multiple attempts made by victims of the cholera outbreak in Haiti to 

obtain a compensation from the UN before national jurisdictions, one case deserves 

particular attention from the perspective of the waiver of immunity. This complaint 

filed on 11 March 2014 inter alia by the members of the Laventure family for the loss 

of their parents constitutes a class action before the New York Southern District of 

New York against the UN, MINUSTAH, Secretary-General Ban Ki-Moon and former 

Under Secretary-General for MINUSTAH Edmond Mulet in addition to other UN 

staff members.1299 Among the arguments raised by the plaintiffs, one may highlight 

the claim that paragraph 54 of the SOFA explicitly waives the immunities, since it 

states that ‘[t]hird-party claims for […] personal injury, illness or death arising from 

or directly attributed to (Stabilization Agreement) shall be settled by the United 

Nations […] and the United Nations shall pay compensation.’1300  

 

If the plaintiffs persuade the New York Southern District Court that the UN waived its 

immunity, the Court will reject the immunity and proceed with the case. However, 

this seems highly improbable. Indeed, one can hardly interpret paragraph 54 of the 

SOFA as an express waiver of the organization’s immunity by the Secretary-General. 

Moreover, national jurisdictions have been very prudent in their interpretation of these 

requirements, as demonstrated in the analysis of case-law supra. 

 

The UN has recently summarized its position on this question in a Memorandum of 

Law in support of its motion to dismiss and to intervene submitted to the US District 

Court for the Southern District of New York in the case Brzak v. UN.1301 The UN 

explained that, while in criminal matters it fully cooperates with national law 

enforcement authorities, including through the waiver of immunity, ‘[i]n civil cases, 

the uniform practice is to maintain immunity, while offering, in accord with section 

29 of the General Convention, alternative means of dispute settlement. In disputes 

with third parties, the alternative means of dispute settlement offered is usually 

negotiation, conciliation, mediation and/or arbitration [...]. This practice achieves two 

fundamental goals: it ensures the independence of the United Nations and its officials 

from national court systems, but at the same time it eliminates the prospect of 
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1299
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 Court of Appeals of the Second Circuit, Brzak (n. 1334). 
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impunity, as the United Nations provides the appropriate mechanisms to resolve all 

complaints of a private law nature.’ 

 

This situation is far from satisfactory and triggers the question of whether the 

Secretary-General – and more extensively all executive heads of international 

organizations – should not be under some obligation to waive the immunity more 

frequently. This idea has been supported by several scholars and would certainly 

constitute an interesting field for further examination by the ILC.1302 For instance, it 

has been suggested by Catherine E. Sweetser in relation to UN peacekeeping 

operations that ‘the Secretary-General arguably does not have the legal ability to deny 

waiver when he finds that human rights have been violated and norms of due process 

for defendants do not weigh heavily against waiver.’1303 Indeed, the duty to waive 

immunity is merely limited by the requirement that such waiver my not cause 

prejudice to the interests of the organization. Hence, it is defensible to argue that the 

international organization and its personnel should be safeguarded from procedures in 

countries where the national jurisdictions do not offer sufficient guarantees as to the 

independence and impartiality of the dispute settlement mechanisms, as well as fair 

trial conditions.1304 This concern may be exacerbated in the context of peacekeeping 

operations, during which the UN or other international organizations such as NATO 

and EU may send personnel to States subject to critical tensions or warlike 

situations. 1305  Except for these special cases however, ‘a blanket waiver of 

peacekeeping personnel’s civil immunity from legal processes would be justified in 

the case of grave breaches of human rights obligations or criminal abuse of the local 

population.’1306 

 

V.7.3 Waivers and international development banks  

 

The debates concerning the waiver of immunities are not limited to the UN. The 

waiver of immunities of international development banks have similarly been subject 

to intense debates before US jurisdictions. One notes that, as opposed to the vast 

majority of international organizations – including the IMF – international 

development banks do not enjoy ‘full’ immunity before national courts. 1307  The 
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possibility exists for individuals to bring actions against these organizations before 

certain national courts, usually the ones of their Member States, in relation to some of 

their core financial activities, such as issuing debts instruments or making loans. The 

reason underlying this exceptional regime is a question of confidence. Indeed, these 

banks finance their operations through borrowing operations on financial markets and 

need to obtain the confidence of lenders. This explains why they grant private parties 

an access to courts1308 and are consequently ranked among ‘the historical avant-garde’ 

by scholars.1309  

 

This being said, these limited immunity provisions have been subject to an evolution 

in the US case-law, especially in the field of employment-related disputes. The central 

question brought before these jurisdictions was whether such limited immunity 

provisions could be assimilated to blanket waivers of immunity from every type of 

dispute – including employment-related disputes – or whether their scope had to be 

limited to certain types of disputes. In its 1967 judgment in the Lutcher v. Inter-

American Development Bank case, the Court of Appeals for the District of Columbia 

Circuit held that the Bank’s immunity had been waived by virtue of Article XI(3).1310 

It considered that this clause had to be read ‘in broad terms […] as permitting the 

assertion of a claim against the Bank by one having a cause of action for which relief 

is available.’1311  

 

Nevertheless, this general possibility to sue international development banks before 

national jurisdictions was limited in subsequent case-law – Mendaro v. World Bank in 

1983 – where the same Court of Appeals refused to interpret Article VII, Section 3 of 

the IBRD Articles of Agreement as a waiver of immunity from every type of claim 

and excluded employment-related disputes from the jurisdiction of national courts. 

The Court introduced a distinction between the external relations and the internal 

operations of the Bank. It considered that ‘the Bank’s articles waive the Bank’s 

immunity from actions arising out of the Bank’s external relations with its debtors 

and creditors. However, a waiver of immunity to suits arising out of the Bank’s 

internal operations, such as its relationship with its own employees, would contravene 

the express language of Article VII section 1.’1312  

 

                                                                                                                                            
a member in which the Bank has an office, has appointed an agent for the purpose of accepting service 

or notice of process, or has issued or guaranteed securities. No actions shall, however, be brought by 

members or persons acting for or deriving claims from members. The property and assets of the Bank 

shall, wheresoever located and by whomsoever held, be immune from all forms of seizure, attachment 

or execution before the delivery of final judgment against the Bank.’ 
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This limited interpretation of the constitutive provisions was further clarified in the 

Atkinson v. Inter-American Development Bank case in 1998 by the same Court of 

Appeals, which stated that the ‘the Bank’s immunity should be construed as not 

waived unless a particular type of suit would further the Bank’s objectives.’ The 

Court pursued in applying this test to the case in question, considering that ‘waiver of 

immunity from garnishment proceedings […] provides no conceivable benefit in 

attracting talented employees; in fact, garnishment of an employee’s wages makes the 

(prospective) employee worse off, not better off.’ This lack of benefit for the 

organization led the Court to conclude that Section 3 of Article XI of the Inter-

American Bank Agreement did not waive this organization’s immunity.1313  

 

This ‘corresponding benefit test’ is nowadays generally applied before US 

jurisdictions. 1314  This more limited interpretation of the waivers of immunity 

reinforces the immunities of these international organizations before US jurisdictions. 

However, the latter may encounter other stumbling blocks in US jurisdictions: the 

exceptions and more specifically, the commercial activity exception.   

 

V.8 Exceptions to the immunity 

 

Specific regimes of immunities may be organized in the constituent treaties, in 

multilateral treaties or in the national provisions on immunities of international 

organizations. Moreover, national jurisdictions may develop exceptions to immunities 

in their case-law. While the first section of this chapter briefly discusses a few 

exceptions set up in treaties (section V.8.1), the two following sections focus on the 

applicability of the distinction between jure imperii and jure gestionis activities to 

international organizations, both in the US as a result of the IOIA (section V.8.2) and 

outside the US as a result of national case-law (section V.8.3).  

 

V.8.1 Exceptions set up in the constituent treaties  

 

Examples of the first category of specificities set up in treaties include the above-

mentioned international development banks, which do not enjoy a ‘full’ immunity in 

comparison to other organizations and may be sued before certain national 

jurisdictions in relation to some of their core financial activities.1315  

 

Another example may be found with Article 274 TFEU, which provides that ‘[s]ave 

where jurisdiction is conferred on the Court of Justice of the European Union by the 
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1314

 A. Reinisch & J. Wurm (n. 1308) p. 117. 
1315

 Yet, see supra the specific US case-law developed on this issue, V.7.3.  



276 

 

Treaties, disputes to which the Union is a party shall not on that ground be excluded 

from the jurisdiction of the courts or tribunals of the Member States.’ Read together 

with Article 343 TFEU and the Protocol (No. 7) on the Privileges and Immunities of 

the European Union, this system implies that in cases where the CJEU has no 

jurisdiction – such as in the CSDP area – the EU may not invoke its immunity from 

jurisdiction on the territories of its Member States, which have to provide remedies to 

ensure the legal protection in fields covered by EU law pursuant to Article 19(1), 

second paragraph of the TFEU.1316 As to its immunity from jurisdiction in non-EU 

States, such immunity is generally based on specific agreements concluded between 

the EU and third States or international organizations. 

 

Finally, several treaties provide for exceptions to immunities in case of civil actions 

brought in the context of motor vehicle accidents. Such exceptions have notably been 

set up in the EPOrg Immunities Protocol1317 and in the Annex I to the Convention for 

the Establishment of a European Space Agency. 1318  In other conventions, the 

exception to immunities in case of civil actions is framed in more general terms, such 

as the Protocol on the Privileges and Immunities of the Benelux Organization for 

Intellectual Property (Marks, Designs or Models), which states in its Article 3(1) that 

‘[i]n the context of its official activities, the Organization shall enjoy immunity from 

jurisdiction and from execution except: (a) insofar as the Organization has expressly 

waived such immunity in a specific case; (b) in cases where civil action has been 

brought by a third party concerning persons and/or assets, insofar as such civil action 

is not directly related to the official operation of the Organization; (c) in cases where 

civil action has been brought by a third party for damages resulting from an accident 

caused by a motor vehicle belonging to the Organization or circulating on its behalf or 

in cases of motor traffic offences relating to the aforementioned vehicle.’1319 

 

V.8.2 Exceptions based on national legislation: the IOIA and the 
question of the application of the distinction between jure 
imperii and jure gestionis activities  

 

As to specific regimes established within national legislations, the most striking 

example is provided by the US IOIA stating that international organizations ‘enjoy the 
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same immunity from suit and every form of judicial process as is enjoyed by foreign 

governments, except to the extent that such organizations may expressly waive their 

immunity for the purpose of any proceedings or by the terms of any contract.’1320 This 

IOIA was enacted in 1945. Some 30 years later, the US Congress enacted the 

FSIA,1321 which establishes a restrictive immunity system for foreign States, denying 

immunity for claims relating to foreign governments’ commercial activities.  

 

As the US Federal Supreme Court explained in Saudi Arabia v. Nelson, ‘[u]nder the 

restrictive, as opposed to the “absolute”, theory of foreign sovereign immunity, a state 

is immune from the jurisdiction of foreign courts as to its sovereign or public acts 

(jure imperii), but not as to those that are private or commercial in character (jure 

gestionis).’1322 State immunities are limited to their sovereign (jure imperii) activities 

and not their commercial activities (jure gestionis) activities. Hence, private parties 

which have (commercial) relations with States have judicial remedies against the 

State.1323  

 

The application of such national provisions may cast confusion on the extent of the 

immunity of international organizations and on the existence of eventual exceptions to 

this immunity. As an illustration of this confusion, it is interesting to examine a few 

cases brought before the US jurisdictions against the UN. For instance, in Boimah v. 

General Assembly, the US District Court for the Eastern District of New York 

observed that ‘[i]t is unclear whether the [IOIA], by granting to international 

organizations immunity co-extensive with that of foreign governments, confers the 

absolute immunity foreign governments enjoyed at the time of the Act’s passage, or 

the somewhat restrictive immunity provided for in the [FSIA]’.1324 In that case, the 

District Court explicitly stated that it did not need to decide that issue, since the 

immunity of the UN was absolute under the General Convention and the international 

organization’s employment relationship with its internal staff was not a ‘commercial 

activity’. 

 

In Abdi Hosh Askir v. Boutros Boutros-Ghali, Joseph E Connor et al., the plaintiff 

invoked several arguments against the dismissal of his case based on immunity.1325 

The first argument similarly concerned the restrictive immunity laid down in the FSIA. 

The US District Court for the Southern District of New York found it unnecessary to 

reply since the claims did not arise out of commercial claims. However, it considered 

that ‘[e]ven if the immunity available to the United Nations and its officials is only 

restrictive immunity, the immunity still applies because the nature of the acts 
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1321 

US Foreign Sovereign Immunities Act (n. 1189). 
1322

 US Supreme Court, Saudia Arabia (n. 1190). 
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complained of by the plaintiff are the exercise of governmental functional rather than 

private commercial activity.’ As a second argument, the plaintiff maintained that his 

action arose from the commercial activities of the UN, namely the leasing and 

occupation of property. Further, he noted that judicial decisions about the scope of the 

General Convention principally related to employment disputes. As a consequence, 

the interpretation of the term ‘immunity’ should exclude commercial activities. The 

Court replied that there was no limit to the interpretation of immunity and added that 

‘[i]n any event, even if there is an exception to the immunity provided by article 2 of 

the U.N. Convention based on a distinction between commercial and noncommercial 

activity, as explained above, the activities upon which the lawsuit is based are not 

commercial. Accordingly, the immunity provided by the U.N. Convention applies in 

this case.’1326  

 

Although these jurisdictions deliberated on the scope of the immunity granted to the 

UN, it should be noted that all these cases resulted in a dismissal based on such 

immunity. As observed by August Reinisch, ‘at least as far as the UN is concerned – 

the absolute immunity clause of the General Convention, which entered into law in 

the US after the US accession in 1970, in any event superseded the domestic Act’s 

questionable extent of immunity.’1327 

 

Nevertheless, it should be noted that in 2010, the US Court of Appeals for the Third 

Circuit applied to the immunity of another international organization – the ESA – the 

commercial exception provided in the FSIA.1328 In this case, an American company – 

OSS Nokalva – alleged the violation of Licensing and Software Maintenance 

Agreements by ESA in distributing software of OSS Nokalva to third parties. The 

Court notably justified its decision in stating that ‘[w]e find no compelling reason 

why a group of states acting through an international organization is entitled to 

broader immunity than its member states enjoy when acting alone. Indeed, such a 

policy may create an incentive for foreign governments to evade legal obligations by 

acting through international organizations.’1329 Hence, it considered that the immunity 

of ESA could not be invoked in such a case concerning a commercial activity of the 

international organization.  

 

Several US jurisdictions explicitly refused to follow this case-law, considering this 

decision as an outlier.1330 For instance, the Supreme Court of the State of Alaska held 

in a 2012 judgment that ‘[a]lmost every court since Atkinson has agreed that 
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international organizations retain the absolute immunity granted when the IOIA was 

enacted in 1945’ and declined to follow the Nokalva decision.1331 

 

This issue has been recently brought before the US Supreme Court by an individual, 

Mr. Eugène Nyambal, in a case against the IMF. Mr. Nyambal is a former senior 

advisor to the IMF whose employment has been terminated allegedly after raising 

allegations of corruption. Moreover, he asserts to have been escorted from the Bank-

Fund Staff Credit Union – a public credit union situated in leased space on the IMF’s 

premises – by security personnel in view of public and colleagues shortly after the 

termination. For these reasons, Mr. Nyambal filed a claim against the IMF for assault, 

false imprisonment and intentional infliction of emotional distress. The IMF invoked 

its absolute immunity and refused any waiver. Nevertheless, the District Court 

authorized jurisdictional discovery because of ‘inconsistencies in the contracts’. 

While Article 28 of the Credit Union expressly provided for non-waiver, Article 13.1 

stated that the Fund was not liable for personal injury or damage to property unless it 

resulted solely from the negligence or willful misconduct of the Landlord, its agents 

or employees. The District Court concluded that the last part of this clause was 

suggestive of waiver. This view was challenged on appeal by the Fund. During the 

procedure before the Court of Appeals, Mr. Nyambal invoked the OSS Nokalva case-

law and requested the Court to narrow the scope of IOIA immunity of international 

organizations. On 25 December 2014, the Court of Appeals for the District of 

Columbia Circuit issued a decision declining Mr. Nyambal’s request and reversing the 

decision of the District Court in concluding that there was no express waiver in this 

case. On 20 February 2015, Mr. Nyambal filed a petition for a writ of certiorari asking 

the following question to the Supreme Court of the United States: ‘Whether the 

present-day scope of immunity enjoyed by international organizations is absolute and 

unrestricted, as it was for foreign states prior to the enactment of FSIA; or whether it 

is now limited by the commercial activities exception to sovereign immunity 

contained in FSIA.’1332 However, the Supreme Court of the United States denied his 

petition on 22 June 2015,1333 leaving the question consequently unanswered.   

 

One may wonder whether a similar position to the one adopted in Nokalva could be 

espoused by a national court in regard to the UN’s immunity. A priori, such 

development seems implausible, notably in view of a 2010 decision of the Court of 

Appeals of the Second Circuit in Brzak v. UN, where the Court held that the UN 

immunity was governed by the General Convention which makes clear that it enjoys 

absolute immunity except for express waiver. 1334  An attempt to introduce this 
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distinction in the regime of UN immunities was recently made by European legal 

scholars1335 in a Memorandum of Law submitted as amici curiae before the United 

States District Court for the Southern District of New York in support of individual 

plaintiffs seeking compensation from the UN for its responsibility in the cholera 

outbreak in Haiti.1336 The scholars considered that there was no element of public 

authority in the allegedly wrongful conduct of the UN in this case – a tortious conduct 

in waste disposal – and that there was consequently no reason to shield the UN from 

accountability. However, the District Court refused to adhere to this argumentation 

and confirmed the immunity of all the defendants, including the UN, in its Order of 9 

January 2015.1337 Plaintiffs have appealed this Order on 27 May 2015. 

 

V.8.3 National case-law outside the US in relation to the distinction 
between jure imperii and jure gestionis activities 

 

Interestingly, the debate was exported to European jurisdictions as well, although 

there is no similar provision to the commercial law exception of the IOIA in treaties 

or in national legislations. In a few States,1338 such as France and Italy, one may find 

examples of cases in which jurisdictions have developed a distinction between 

activities that entail the exercise of public authority and conducts that are more 

peripheral acts and more related to the conduct of a private entity. For instance, in a 

2000 judgment relating to an employment dispute with the Latin Union, the Court of 

Appeal of Paris held that the immunity only attached to acts of public authority or 

accomplished in the interest of a public service. Given that the plaintiff was an 

employee in charge of coordinating a journal of the Latin Union, the termination of 

her contract constituted a management act which did not benefit from the immunity 

from jurisdiction.1339 However, this judgment was overruled by the French Court of 

Cassation in 2003, rejecting the analogy with the legal regime of State immunities and 

considering that exceptions to the immunity from execution of the international 

                                                                                                                                            
alleging sexual discrimination and retaliation, intentional infliction of emotional distress, intentional 

battery, and violations of civil provisions of the Racketeer Influenced and Corrupt Organizations Act. 
1335

 These scholars referred to a ‘number of European courts’ that have applied the distinction to 

international organizations, quoting the two examples of the French and the Italian Court of Cassations, 

that are discussed in the following paragraph. However, except for these cases, the vast majority of 

European case-law rejects the distinction. It is consequently important to remind that this argument was 

raised in support of the plaintiffs, but does not represent the majority view prevailing in decisions 

rendered by national jurisdictions in Europe. 
1336

 Memorandum of Law of Amici Curiae – European Law Scholars (n. 9) pp. 6-7. 
1337

 Southern District of New York, Delama Georges (n. 234). 
1338

 One could also mention the Dutch District Court in The Hague and the Court of Appeal in The 

Hague in the case Spaans v. Iran-US Claims Tribunal, but this view was rejected by the Supreme Court 

in its decision of 1985 (n. 1195). As noted by Catherine Brölmann in her ILDC comment of the 

decision, ‘[t]he dismissal by the Supreme Court of this distinction in relation to international 

organizations underscored the special character and independence of international organizations as 

legal actors.’ ILDC 1759 (NL 1985). 
1339

 Court of Appeal of Paris, Mazéas v. Latin Union, 7 December 2000, unpublished (France). 
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organization should be interpreted narrowly and exclusively be grounded on the 

Headquarters Agreements.1340  

 

This being said, in a 2009 decision concerning the immunity from execution of the 

League of Arab States, the French Court of Cassation held that a lease agreement in 

which the international organization rents a building belonging to private companies 

constitutes a private act which escapes to the immunity from execution of the 

international organization.1341 Although some scholars have considered this decision 

as an illustration of the application by domestic courts in Europe of the distinction 

between acts jure gestionis and acts jure imperii to international organizations,1342 it 

seems more convincing in my view to explain this decision by the direct reference to 

the Agreement concluded on 26 November 1997 between France and the League of 

Arab States in relation to the establishment of an office of the League in Paris and to 

its privileges and immunities on the French territory.1343 This Agreement mentions in 

its Article 4 that both immunities from jurisdiction and from execution may not be 

invoked for claims based on a contractual obligation of the League of Arab States. 

Hence, under the specific circumstances of this case, the League of Arab States could 

not invoke its immunity from execution in France by virtue of this Agreement.1344  

 

As a conclusion, one may agree with Geneviève Bastid Burdeau, who notes that in 

France, ‘it seems that this attempt by some tribunals to transpose to international 

organizations the distinction between acts iure gestionis and acts iure imperii has been 

completely discouraged and no judgments applying this distinction can be found in 

recent years.’1345  

 

In Italy, the Court of Cassation decided in a 1982 decision involving the International 

Centre for Advanced Technical and Vocational Training that ‘in a considerable 

number of decisions it held that irrespective of their public or private character, 

                                                 
1340

 Court of Cassation (soc.), Mazéas v. Latin Union, 30 September 2003, Juris-Classeur Périodique 

(2004) II 10102 (France).  
1341

 Court of Cassation, Société tunisienne de réfrigération électrique & société de construction de 

systèmes de réfrigération v. Ligue des Etats Arabes, 14 October 2009, Case N. 1016 (08-14.978) 

(France).  
1342

 Brief of European Law Scholars and Practicionners as Amici Curiae in support of Plaintiffs-

Appelants and supporting Reversal in the case Delama Georges et al. v. United Nations et al., United 

States Court of Appeals for the Second Circuit, 15-455, 3 June 2015, p. 11. 
1343

 This Agreement was concluded in Cairo on 26 November 1997 and published as an annex to the 

French Decree No. 2000-937 of 18 September 2000, Journal Officiel de la République Française No. 

223, 26 September 2000, p. 15147. 
1344

 It is true that the Court of Cassation subsequently added that foreign States and organizations that 

constitute an emanation of these States do not enjoy immunity for acts jure gestionis and that the lease 

agreement does not represent an act of sovereignty, but rather an act of private law. Yet, the Court 

added that in deciding otherwise, the Court of Appeal violated the principles of immunity from 

execution and the Agreement of 26 November 1997. Given the narrow interpretation adopted by 

French jurisdictions with regard to immunities of international organizations, I submit that the 

justification of this decision relies on the specific terms of the Agreement of 26 November 1997.  
1345

 G. Bastid Burdeau, ‘France’, in A. Reinisch, ed., The Privileges and Immunities of International 

Organizations in Domestic Courts (Oxford, Oxford University Press 2013) pp. 103-122, p. 117. 
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whenever they acted in the private law domain, they [international organizations] 

placed themselves on the same footing as private persons with whom they had entered 

into contracts, and thus forewent the right to act as sovereign bodies that were not 

subject to the sovereignty of others.’1346  

 

This restrictive interpretation of immunities by the Italian Court of Cassation was 

intensely criticized by scholars1347 and abandoned by the same Court ten years later in 

another case concerning the immunity from jurisdiction of the FAO, which the Court 

defined as absolute.1348  

 

Other European jurisdictions generally refuse to apply such restrictive interpretation 

of immunities of international organizations. For instance, the Austrian Supreme 

Court declined in 2004 to transpose the distinction between public and private acts to 

international organizations – the Organization of the Petroleum Exporting Countries 

(OPEC) Fund for International Development in this case. 1349  The Swiss Supreme 

Court declared in a 2004 case concerning the immunity of CERN that it traditionally 

granted absolute immunity to international organizations, as opposed to foreign States 

which only enjoyed limited immunity in Switzerland.1350 This view was confirmed in a 

12 July 2010 decision in which the Supreme Court upheld the immunity from 

enforcement of the Bank for International Settlements (BIS) in relation to assets 

entrusted to it by a Member State. It stated that this immunity attached to all the acts 

of the international organization which were closely related to its respective 

organizational purpose, as an application of the functional doctrine.1351  

 

Similarly, in Denmark, the Court of Second Instance for the Eastern Circuit (Østre 

Landsret), sitting as a Court of First Instance, held in 1999 that UNICEF had to be 

considered immune from jurisdiction even in a dispute of civil law nature which could 
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 Court of Cassation, Instituto Nazionale di Previdenze per i Dirigenti di Aziende Industriali 

(INPDAI) v. FAO, 18 October 1982, United Nations Juridical Yearbook (1982) p. 234 (Italy). 
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 See for instance C. Dominicé, ‘La nature et l’étendue de l’immunité de jurisdiction des 

organisations internationales’, in K.-H. Folz, J.M. Mössner & K. Zemanek, eds., Völkerrecht, Recht der 

Internationalen Organisationen, Weltwirtschaftsrecht, Festschrift für Ignaz Seidl-Hohenveldern (Köln, 

Carl Heymanns Verlag 1988) p. 77-93 ; L. Caflish, ‘Immunité de jurisdiction et respect des droits de 

l’homme’, in L. Boisson de Chazournes & V. Gowlland-Debbas, The International Legal System in 

Quest of Equity and Universality, Liber Amicorum Georges Abi-Saab (The Hague, Kluwer Law 

International 2001) pp. 651-676, pp. 660-662. 
1348

 Court of Cassation, FAO v. Colagrossi, 18 May 1992, No. 5942, 75 Rivista di diritto internazionale 

(1992) p. 407 (Italy). 
1349

 Supreme Court, Company Baumeister Ing Richard L v. O, 14 December 2004, 10 Ob 53/04 y, 

ILDC 362 (AT 2004) (Austria) and comment by A. Reinisch & J. Wurm, who note that this case-law is 

in line with the Court’s earlier case-law.  
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 Federal Supreme Court, Consortium X v. Switzerland, BGE 130 I 312 (partial), ILDC 344 (CH 
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C.518/1996, 25 January 1999, Praxis des Internationalen Privat- und Verfahrensrecht (1999) pp. 257-

259. 
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 Federal Supreme Court, NML Capital Ltd and EM Limited v. Bank for International Settlements 

and Debt Enforcement Office Basel-Stadt, No 5A 360/2010, BGE 136 III 379 (partial), ILDC 1547 
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be considered as having a commercial nature. In this case, UNICEF, which has a head 

office for its integrated supply-centre in Copenhagen, was sued by a Danish company 

for non-payment related to a consignment of shoes and clothes.1352  

 

As to the rest of the world, it is worth mentioning the case-law adopted by the 

Superior Labor Court of Brazil1353 and the Colombian Constitutional Court,1354 which 

both apply the distinction between jure imperii and jure gestionis acts to international 

organizations’ immunities. In addition, the Colombian Constitutional Court considers 

that immunities of international organizations may not be invoked for actions brought 

by agents or employees having Colombian nationality or a permanent residence in 

Colombia.1355 Even in presence of absolute immunity provisions in treaties concluded 

between Colombia and international organizations, the Court considers that the State 

has a duty to protect the rights of its nationals and of the individuals living on its 

territory inasmuch as the exercise of jurisdiction does not seriously hinder the 

functioning of the international organization.  

 

This case-law of the Colombian Constitutional Court constitutes an original regime 

favoring the right of access to justice. Nevertheless, this regime may seem 

discriminatory for cases escaping the jurisdiction of Colombian Courts, such as cases 

where individuals from other countries would be victims of violations of their rights 

attributable to an activity of an international organization based in Colombia that 

could be qualified as involving jure imperii. Moreover, such regime requires the 

establishment of clear criteria to distinguish jure imperii from jure gestionis activities, 

which may reveal to be hazardous given that these notions are subject to different 

interpretations by national jurisdictions. 1356  This being said, both the Colombian 

Constitutional Court and the Colombian Council of State consider that an individual 
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 Court of Second Instance for the Eastern Circuit (Østre Landsret), sitting as a Court of First 

Instance, The Investment & Finance Company of 11 January 1984 Ltd v. UNICEF, U 2000 478 Ø; 

ILDC 64 (DK 1999) (Denmark) and comment by J. Stokholm.  
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 Superior Labor Court, Estevao de Castro Melo v. UN-UNDP, RR-295/2004-019-10-00, 1 April 

2009 (Brazil); Superior Labor Court, Cilene Maria Holanda Salaoio v. UNESCO, RR.-574-2004-013-

10-001, 26 September 2007 (Brazil). These two cases are mentioned in S. Oñate Laborde, ‘The relation 
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 Constitutional Court, Judgment No. C-788/2011, 20 October 2011, Case N. LAT-365, Revisión de 
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(Colombia). This judgment is quoted in M. Di Filippo, ‘Immunity from suit of international 

organisations versus individual right of access to justice: an overview of recent domestic and 

international case law’, in D. Pavón Piscitello, ed., Derecho internacional de los derechos humanos: 

Manifestaciones, violaciones y respuestas actuales, Tomo 1 (Córdoba, Editorial de la Universidad 

Católica de Córdoba 2014) pp. 203-248, p. 210. 
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 M. Di Filippo (n. 1354) p. 211. 
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who would be deprived of any access to justice because of the immunity from 

jurisdiction granted to an international organization would have a right to 

compensation against the Colombian State.1357 

 

As a conclusion, one may note a certain confusion as to the applicability of the 

distinction between jure imperii and jure gestionis acts in the field of immunities of 

international organizations, especially in the US where the Nokalva case has ‘set a cat 

among the pigeons’. This specific US position may be justified by the specific 

reference in the IOIA to the regime of foreign States, which expressly incorporates the 

commercial activity exception to immunities since the enactment of the FSIA in 1976. 

Yet, this exception does not seem to undermine the UN’s immunity, which remains 

absolute except for an express waiver. The confusion may be further aggravated by 

the fact that it is not always easy to distinguish jure imperii acts from jure gestionis 

ones, as discussed supra in this PhD.1358  

 

As to other countries, it seems that, except for specific cases, the distinction 

applicable to State immunities finds no echo in relation to immunities of international 

organizations and that there is no ‘doctrine of relative immunity’ for international 

organizations based on such exceptions. 1359  The basic question concerning 

international organizations’ immunities is not whether their acts involve the exercise 

of public authority, but rather whether their acts are necessary for the fulfilment of the 

organizations’ purposes. As mentioned by Rosalyn Higgins, ‘[t]hat question cannot be 

answered by reference to whether it was, in respect of the matter under litigation, 

acting “in sovereign authority” or “as a private person”.’1360 

 

V.9 Right of right of access to justice versus the immunity of 

international organizations before national courts 

 

Immunity from jurisdiction presumes that a national court or tribunal has jurisdiction 

in the first place.1361 The right of access to justice has often been invoked by victims 

seeking to obtain a remedy against international organizations before national courts. 

Indeed, the right of everyone to access to a court, as established notably in Article 6 of 

the ECHR and Article 14(1) of the ICCPR, may be in conflict with the immunity from 

jurisdiction for international organizations. As stated by the ILA Committee on 

Accountability of International Organizations, ‘[a] successful claim to jurisdictional 
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25 August 1998, Case N. IJ-001 (Colombia); Constitutional Court, Judgment N. C-788/2011 (n. 1354). 
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immunity combined with the absence of adequate alternative methods of protection 

could easily amount to denial of justice.’1362 

 

As such, national jurisdictions are confronted with the choice between two conflicting 

international obligations of the State, namely the grant of immunity to the 

international organization on the one hand and the grant of an effective right of access 

to justice on the other hand.  

 

For decades, national courts have refrained from setting aside immunities of 

international organizations, fearing that doing so could open the door to divided 

decisions among the courts of different Member States, lead to uncertainty and 

tensions between international actors, and jeopardize the independence of the 

organizations concerned.1363 

 

Nowadays, this reluctance to reject international organizations’ immunity still seems 

valid for disputes relating to peacekeeping operations.1364 The core decisions rendered 

both by the ECtHR and by national jurisdictions in this area seem to have been guided 

by concern over weakening the world’s peace and security structures if UN or 

NATO’s immunity was lifted.1365 In contrast, private law or employment disputes 

involving individuals and international organizations do not affect these concerns and 

national courts have issued a wide range of decisions seeking to resolve the conflict 

between immunities and the right of access to courts.  

 

This chapter proposes a review of the most important cases issued by national 

jurisdictions following the general categorization suggested in the beginning of this 

PhD, namely contractual relations (section V.9.2), staff relations (section V.9.3) and 

third parties (section V.9.4). Prior to this examination of national case-law, one has to 

analyze the case-law of the ECtHR in this field, which has largely inspired the 

evolution of case-law in the ECHR area (section V.9.1). Following these sections 

based on an empirical overview of case-law, a normative section analyzes whether 

national jurisdictions constitute an adequate avenue for settling disputes between 

individuals and international organizations (section V.9.5). Finally, Section V.9.6 

discusses the situation of Member States being held responsible by national 

jurisdictions because of the immunity granted to an international organization.     
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V.9.1 Case-law of the European Court of Human Rights 

 

A number of cases brought by individuals claiming to be wrongfully deprived of their 

right of access to justice because of the immunity of international organizations have 

permitted the EComHR and the ECtHR to develop a fundamental case-law in this 

field. Without pretending to cover this case-law in an exhaustive manner, this section 

aims to highlight the most important cases and to open the debate, which will be 

further pursued in the following sections, on the criteria identified by the ECtHR to 

resolve the conflict between the right of access to justice and the immunities of 

international organizations. It should be noted that these cases were not directed 

towards international organizations given that they are not parties to the ECHR, but 

rather towards the State that was accused by the individual of being responsible for a 

violation of Article 6 ECHR due to the recognition of immunity to the organization by 

the State’s jurisdictions as a consequence of treaties or headquarters agreements 

entered into by the State itself to grant these organizations such immunities.   

 

The first cases launched before the EComHR were declared inadmissible by the latter. 

For instance, in Spaans v. the Netherlands, a Dutch employee of an international 

organization – the Iran-United States Claims Tribunal – brought a case before the 

EComHR against the Dutch State following the rejection of his claim before Dutch 

jurisdictions because of the immunity of the organization. The EComHR declared the 

case inadmissible and noted that ‘[b]ecause of the immunity enjoyed by the 

Tribunal, the administrative decisions of the Tribunal are not acts which occur within 

the jurisdiction of the Netherlands within the meaning of Article 1 of the Convention 

and thus do not engage the responsibility of the Netherlands under the Convention 

[…]. The Commission notes that it is in accordance with international law that States 

confer immunities and privileges to international bodies like the Iran-United States 

Claims Tribunal which are situated in their territory. The Commission does not 

consider that such a restriction of national sovereignty in order to facilitate the 

working of an international body gives rise to an issue under the Convention.’1366 

 

This approach changed however a decade later, when the ECtHR was confronted with 

two parallel cases concerning individuals – Waite and Kennedy in one case, Beer and 

Regan in the other case – who had been hired out by private firms to temporarily work 

at ESA’s German office. According to German legislation on temporary staff, such 

hiring out required the approval of a German Governmental Authority; otherwise the 

contract was void between the hirer-out and the employee hired out. However, 

German labor law also stipulated that in such circumstances, a contract was deemed to 

have been concluded between the hiring employer – ESA in this case – and the 
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employee hired out – the applicants. Hence, the latter sought to obtain the recognition 

by German labor jurisdictions of their status of permanent employment with ESA, 

which successfully invoked its immunity. The applicants subsequently brought the 

case before the EComHR, which declared the case admissible. 1367  It justified this 

differentiation from its previous case-law in asserting that this case did not concern a 

decision taken by an international body but rather related to a right based in German 

labor law. Following this admissibility decision, the question brought before the 

ECtHR was whether Germany could lawfully restrict the right of access to courts of 

individuals in maintaining the immunity from jurisdiction of ESA before its domestic 

courts. 

 

The Court considered that the right of access to a court was ‘not absolute’ but that it 

suffered ‘implicit limitations’. Yet, such limitations could not deprive the right of its 

substance. The ECtHR further considered that the immunity of an international 

organization was ‘an essential means of ensuring the proper functioning of such 

organizations free from unilateral interference by individual governments.’ 1368  The 

immunity consequently pursued a legitimate aim. The Court decided that ‘a material 

factor in determining whether granting [...] immunity from [...] jurisdiction is 

permissible is whether the applicants had available to them reasonable alternative 

means to protect effectively their rights under the Convention.’1369 The Court pointed 

the possibility for the applicants to bring their case to the ESA Appeals Board, which 

is ‘independent from the Agency’ and ‘has jurisdiction “to hear disputes relating to 

any explicit or implicit decision taken by the Agency and arising between it and a 

staff member”.’1370 Moreover, the Court mentioned that the applicants could seek a 

remedy from the firms that hired them out of the ESA. 1371  These findings were 

intensely criticized by commentators. 1372  Nevertheless, the Court concluded 

unanimously that Article 6(1) had not been violated.  

 

The criterion identified in this landmark decision consists in the reasonable alternative 

means test. One may deplore the fact that the Court did not provide for any further 

details on these reasonable alternative means. 1373  It mentioned the option of the 

applicants to sue their firms. Yet, this solution is not satisfactory since it constitutes a 

different legal claim. As one of the Commission members rightly stated in a 

Dissenting Opinion, ‘[i]t cannot be the essence of the guarantee of access to court, in 
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particular in labour law matters, to refer the individual to the possibility of legal 

procedure abroad or to the possibility of a claim to damages when he is seeking a 

judgment on the employment contract or contractual relation. If this would have to be 

adopted as the essence of the right to access to court that would amount to “a right to 

access to a court in another contracting State and on another legal claim”. In my view 

this misconstrues Article 6 para. 1.’1374  

 

As to the possibility to avail of the ESA Appeals Board, this option is only available 

to staff members. Yet, one may question whether the applicants may be considered as 

staff members. In a similar case, the ILOAT concluded that temporary workers hired 

out to the European Southern Observatory were not staff members.1375 Moreover, one 

may deplore that the Court did not examine the Appeals Board of the ESA to assess 

whether it could be considered as a reasonable alternative means.  

 

This lack of guidance on how to assess the reasonable alternative means has led to 

intense debates both within national jurisdictions and among legal scholars. The first 

question to be solved is whether the existence of alternative reasonable means 

constitutes a condition for the immunity of international organizations before national 

courts. Most authors have interpreted the Waite and Kennedy case-law as conditioning 

the immunity of international organizations before national courts to the availability 

of an alternative judicial dispute settlement mechanism in order to respect Article 6 of 

the ECHR.  

 

Yet, one may counter-argue, that the Court ‘did not make the availability of an 

alternative forum a strict prerequisite for immunity but only regarded it a “material 

factor”.’1376 Indeed, the Court seems to consider this as an important criterion but not 

as a necessary condition to respect the proportionality of the restriction of the right of 

access to justice.1377 However, beyond these tergiversations, one notices that national 

jurisdictions within the Member States of the ECHR generally perform the reasonable 

alternative test and condition the immunity of international organizations to the 

existence of alternative reasonable means. Hence, the question is not so much whether 

the test should be performed but rather how it should be performed.1378  

 

A second sticking point is the question of whether the Court did request the 

availability of a judicial mechanism meeting all the guarantees of the right of access 

to courts as provided for in Article 6(1) ECHR or whether it intended to take into 

consideration a larger range of reasonable alternative means, as pointed out by 
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Nicolas Angelet and Alexandra Weerts.1379 For these authors, the ECtHR included 

within its understanding of reasonable alternative means any judicial actions against 

other entities than the beneficiary of the immunity but also any other non-judicial 

means, such as the possibility for individuals to use the diplomatic protection of the 

State of which they are nationals. This constitutes an excessively broad interpretation 

in my view, since diplomatic protection relies on the discretionary power of the State 

and is not a right of the individual.1380  

 

Except for these authors, the large majority of scholars agree on the necessity for 

alternative means to meet certain criteria in order to guarantee their effectiveness.1381 It 

is indeed fundamental to guarantee an effective right of access to justice to individuals, 

not solely through the establishment of a forum, which may in fact turn out to be 

illusory, but through the creation of an effective mechanism guaranteeing the 

protection of the rights of individuals. For instance, it seems hardly disputable that the 

diplomatic protection offered to nationals does not offer any of the guarantees of the 

right of access to court contained in Article 6 of the ECHR, as described supra.1382 Yet, 

beyond this obvious example, the crucial issue that remains to be clarified is the 

identification of the exact characteristics that these alternative means have to respect 

in order to constitute ‘reasonable’ alternative means. As admitted by Nicolas Angelet 

and Alexandra Weerts, this difficult and central task will ultimately bear on national 

judges.1383  

 

In a recent case before the ECtHR involving NATO, Gasparini v. Italy and Belgium, 

the plaintiff asserted that the internal dispute settlement mechanism was incompatible 

with the requirements of the ECHR, notably because the NATO Appeals Board 

sessions were not public. As a consequence, Belgium – host State of NATO – and 

Italy – the State of nationality of the plaintiff – had failed to ensure the creation of a 

dispute settlement mechanism offering an equivalent protection when transferring 

competences to NATO. In its decision, the ECtHR held that it could review a 

structural lacuna in rights protection caused by the failure of the NATO Appeals 

Board to hold its sessions in public.1384 However, it further explained that its power to 

determine whether the procedure before the NATO Appeals Board was manifestly 

deficient was necessarily less ample than its power to review the procedures before 
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 N. Angelet & A. Weerts (n. 598) p. 2. 
1380

 PCIJ, Mavrommatis Palestine Concessions Case (n. 710). On the diplomatic protection, see infra, 
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Court of Appeal, SA Energies Nouvelles et Environnement v. Agence Spatiale Européenne, No. 
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the contracting States’ domestic jurisdictions.1385 The ECtHR confirmed that Member 

States are responsible for the structural lacunae of international organizations’ internal 

procedures, but it concluded that the internal procedure was not tainted with ‘manifest 

insufficiency’.1386 This finding may be surprising at first sight since the ECtHR has 

been rather cautious in its anterior case-law to admit that exceptional circumstances 

could justify closed procedures in proceedings before jurisdictions of States parties to 

the ECHR.1387 This non-public procedure was justified by the necessity to preserve the 

serenity in the specific context of an organization such as NATO. Furthermore, it is 

worth noting that the applicants had also complained about the risk of partiality of 

NATO Appeals Board and the fact that its members’ mandate was limited to three 

years. Yet, the ECtHR held that no element brought to its knowledge permitted to 

contradict the observation that this procedure corresponded to the guarantees of the 

fair trial.  

 

This decision confirmed the earlier case-law of the ECtHR in the 2000 case Al v. Italy 

concerning the immunity of a NATO body based in Italy: the NATO Undersea 

Research Centre.1388 The applicant also complained about the closed procedure before 

the NATO Appeals Board but the Court considered that ‘the NATO Appeals Board 

essentially fulfilled the conditions of Article 6 of the ECHR and [the Court] had no 

reason to doubt that the Appeals Board constituted a “reasonable mean to protect 

effectively” the right of the applicant to a fair trial.’1389 Hence, the ECtHR went further 

in this case than in the Waite and Kennedy case since it explicitly confirmed that the 

NATO Appeals Board constituted an effective remedy in its eyes. Moreover, this 

decision confirms that dispute settlement mechanisms established by international 

organizations have to offer equivalent – ‘essentially fulfilling’ – guarantees to Article 

6 standards.  

 

In 2013, another ECtHR case concerned the NATO Appeals Board: the Chapman v. 

Belgium case. In this matter concerning an employment-related dispute with NATO, 

the ECtHR decided that the national jurisdiction – the Brussels Labor Court of 

Appeals1390 – had rightly considered the NATO Appeals Board as an effective internal 

mechanism.1391 Mr. Chapman had sued NATO before Belgian jurisdictions without 

trying to solve the dispute before the NATO Appeals Board. In March 2013, the 
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 For discussion, see C. Ryngaert (n. 142). 
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ECtHR confirmed the Belgian Labor Court of Appeals’ view that Mr. Chapman 

would have had an effective internal procedure before the NATO Appeals Board. Mr. 

Chapman had failed to use an available remedy and he was consequently unable to 

demonstrate how the failings he attributed to that procedure had deprived him of the 

safeguards of Article 6(1). For these reasons, the Court rejected his complaint. It is 

interesting to note that the Court did not analyze the Appeals Board but merely noted 

that the plaintiff did not demonstrate that the Appeals Board would not fulfill the 

guarantees of Article 6. 

 

As has been examined supra, NATO’s internal administrative procedure has been 

reformed in 2013 in order to strengthen the independence of the new Administrative 

Tribunal, which replaces the former Appeals Board, and the due process quality of the 

administrative procedure, notably by organizing oral hearings in all cases. These 

hearings are not open to the public though.1392 

 

The two most recent opportunities1393 of the ECtHR to confront the right of access to 

justice of individuals with international organizations’ immunities in the field of 

employment-related disputes consisted in two decisions rendered by the ECtHR on 6 

January 2015: one in relation to the EPOrg – Klausecker v. Germany1394 – and one 

concerning the UN – Perez v. Germany.1395 In both cases, the individuals invoked a 

violation of Article 6 ECHR, essentially deploring the lack of access to German 

jurisdictions and the deficiencies of the internal dispute settlement mechanisms 

established by the international organizations. In both cases, the ECtHR declared the 

claim inadmissible.  

 

The facts of the first case can be summarized as follows: Mr. Klausecker is a disabled 

person who was refused employment in the EPO. Both his internal appeal within the 

EPOrg and his complaint to the ILOAT were rejected because of lack of standing. Mr. 

Klausecker lodged an application with the German Federal Constitutional Court, 

which was rejected for lack of jurisdiction. Subsequently, the EPOrg offered him the 

possibility to submit the case to an arbitral tribunal, which he refused, arguing that 

such procedure would not offer essential procedural guarantees including the right to 

a public hearing in a reasonable time period. Mr. Klausecker brought the case to the 

ECtHR, which explicitly considered it ‘decisive’ whether Mr. Klausecker had 

available to him reasonable alternative means to protect effectively his rights under 

the ECHR. It noted with majority that he had such reasonable alternative means to 

protect his rights by participating in the arbitration procedure. In particular, the 
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arbitration contract offered by the EPOrg stipulated that the arbitrators would have 

determined the case pursuant to the rules of the ILOAT if it had had jurisdiction and 

the mere fact that the oral hearing would not have been public did not turn this 

procedure into an unreasonable alternative mean. Hence, the immunity was 

proportionate, there was no manifest deficiency in the protection of the rights of Mr. 

Klausecker and the case was declared inadmissible.  

 

The second case concerned a former staff member of the UN, Ms. Perez, who is a 

Spanish national having worked within the UN Volunteer Programme based in Bonn 

(Germany) and who was dismissed in 2003. Both her internal administrative 

complaints and her appeal with the UN Joint Appeals Board and the UNAT were 

rejected. Hence, she brought the case to the ECtHR, complaining about alleged 

manifest deficiencies in the UN internal appeal proceedings. The ECtHR unanimously 

declared the case inadmissible because she had failed to exhaust national remedies. In 

the view of the ECtHR, the German Federal Constitutional Court would have had 

jurisdiction to examine the case and verify if her fundamental rights were protected in 

accordance with the German Constitution. Hence, the ECtHR did not pronounce itself 

on the quality of the UN internal dispute settlement mechanism in this case, but 

declared the case inadmissible for other reasons.   

 

As a last illustration of the case-law adopted by the ECtHR in relation to immunities 

of international organizations in employment-related disputes, it is worth mentioning 

a 2009 decision in Lopez Cifuentes v. Spain. 1396  This case concerned disciplinary 

measures against an employee from the International Olive Council, an international 

organization based in Spain. The applicant considered that the internal disciplinary 

procedure was contrary to a number of procedural guarantees as the adversarial 

principle, the equality of arms principle and the right to be assisted by a lawyer. These 

elements resulted according to the plaintiff in a denial of justice, given the immunity 

of the organization before Spanish jurisdictions. The ECtHR dismissed the case 

without entering into an examination of the internal procedure. An explanation may 

be found in the fact that this organization offers the possibility to its employees to 

avail before the ILOAT to challenge the disciplinary sanctions. One may be tempted 

to interpret this decision as an indication of the deferential approach adopted by the 

ECtHR towards the ILOAT and its reluctance to analyze the compatibility of the latter 

with the requirements of Article 6.1397  

 

All these cases relating to immunities of international organizations concerned 

employment relations. In this field, one may conclude that the ECtHR does not expect 

internal procedures established within international organizations to strictly 

correspond to the requirements of the ECtHR vis-à-vis its Member States’ domestic 
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jurisdictions.1398 A certain level of ‘equivalent protection’ to the one offered by Article 

6 ECHR seems to suffice to meet the requirements of the ECHR.1399 This being said, 

most recent cases concerned NATO, whose members are not all State Parties to the 

ECHR. Hence, one may not exclude a stricter application of the requirements with 

respect to an international organization whose members would all be State Parties to 

the ECHR. However, even in this case, it seems hardly defensible to require that the 

dispute settlement mechanisms established by international organizations should meet 

all Article 6 standards since international organizations are not parties to the ECHR.  

 

In 2013, the ECtHR pronounced itself on the immunity of the UN in a case relating to 

peacekeeping operations, brought by the Mothers of Srebrenica arguing violations of 

their right of access to justice and their right to a remedy against the Dutch State. The 

ECtHR held that the granting of immunity to the UN served a legitimate purpose and 

it could not bring military operations under Chapter VII of the UN Charter within the 

scope of national jurisdictions because this would allow States, through their courts, 

‘to interfere with the key mission of the UN [to secure international peace and 

security], including with the effective conduct of its operations.’ Furthermore, the 

Court explained that a civil claim did not override immunity for the reason that it was 

alleging a particularly grave violation of international law, even a norm of jus cogens.  

 

The particular mission of the UN justified the differentiation of this case from the 

Waite and Kennedy case-law, so that in these circumstances, the absence of 

alternative access to a jurisdiction did not oblige the national courts to step in.1400 The 

ECtHR observed that ‘[i]n respect of the sovereign immunity of foreign States, the 

ICJ has explicitly denied the existence of such a rule (Jurisdictional Immunities of the 

State (Germany v. Italy: Greece intervening), § 101). As regards international 

organisations, this Court’s judgments in Waite and Kennedy and Beer and Regan 

cannot be interpreted in such absolute terms either.’1401 Given that the mere absence of 

alternative means did not automatically entail a violation of Article 6 and a rejection 

of the immunity of the international organization, the ECtHR rendered an unanimous 

decision of inadmissibility on 11 June 2013.  

 

Through this decision, the ECtHR operates a fundamental distinction according to the 

field of activities of the international organization. Peacekeeping operations involving 

the particular mission of the UN to maintain peace and security have to be 

differentiated from other cases, such as employment-related disputes. Although the 

ECtHR did not further specify these other types of cases, one may assume that this 

category may receive a broad interpretation and that this 2013 ruling should be 

considered as exceptional. Nevertheless, the last part of the quote cited supra also 
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sheds light over the scope of the Waite and Kennedy case-law, which should not be 

interpreted in absolute terms either. Hence, one may deduce that the mere fact that 

there is no alternative means does not automatically entail a violation of Article 6 and 

a rejection of the immunity of the international organization according to the case-law 

of the ECtHR. 

 

It may not be denied that this remarkable ruling relativizes the reasonable alternative 

means test. However, it does not annihilate the test as such. In my opinion, this 

judgment should be interpreted as refusing the automatic presumption of a violation 

of Article 6 as a consequence of the absence of alternative means and instead 

emphasizing the necessity for national judges to assess all the factual circumstances of 

the case in order to decide whether the protection offered to the individual is 

comparable to the protection guaranteed by Article 6. This question, and more 

generally the way domestic courts have handled the conflict between the right of 

access to justice and immunities of international organizations are at the core of the 

following sections. As will be demonstrated in these sections, national jurisdictions 

are not of one mind with this case-law and have issued a very wide array of decisions 

in the field of international organizations’ immunities. 

 

V.9.2 Contractual relations 

 

Contractual disputes involving international organizations and individuals – and also 

companies or associations – are frequently resolved through arbitration proceedings. 

Nevertheless, in some cases, such disputes have been brought before domestic 

jurisdictions, which have occasionally discussed the conflict between the right of 

access to justice and international organizations’ immunities.  

 

For instance, a claim was filed before Belgian domestic jurisdictions by a Belgian 

company Énergies Nouvelles et Environnement (ENE) against ESA, which had 

concluded several contracts with a German company Rheinisch-Westfälisches 

Elektrizitätswerk (RWE). 1402  The latter had selected an Italian company Centro 

Elettrotecnico Sperimentale Italiano (CESI) as subcontractor and the Belgian 

company ENE intervened as subcontractor of CESI. ENE considered that it was 

wrongfully evicted by ESA and suggested submitting the dispute to arbitration. 

However, ESA refused and ENE filed a claim to the Brussels Court of First Instance. 

In a decision rendered on 1 December 2005, the latter held that it had no jurisdiction 

because of ESA’s immunity from jurisdiction, which was not incompatible with 

Article 6 ECHR. Indeed, the Court considered that ENE had one or more reasonable 

alternative means to protect its rights, namely the right to vindicate its interests via the 

Belgian representative of ESA’s Industrial Policy Committee (IPC), the right to seize 

the industrial ESA Ombudsman or the right to file a complaint against RWE, to which 
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the market was attributed, and/or against CESI, towards which ENE would have been 

a subcontractor. As a consequence, the Court of First Instance maintained ESA’s 

immunity.1403  

 

ENE appealed this decision and ESA filed a cross-appeal based on a factual 

assessment of the case that its immunity from jurisdiction complied with Article 6 

ECHR even if ENE had no alternative means at its disposal. On 23 March 2011, the 

Court of Appeal of Brussels issued its judgment noting the existence of three 

reasonable alternative means, which could be combined, to effectively protect ENE’s 

rights. A close examination of these means demonstrates that, despite its reference to 

the Court of Cassation’s case-law,1404 the Court of Appeal departed itself from this 

case-law and adopted a very broad interpretation of the reasonable alternative means 

test, leaving aside the question of whether the guarantees prescribed by Article 6 were 

met.   

 

First, the Court referred to the possibility for ENE to call on the Belgian delegate 

within ESA’s IPC. The Court held that this mechanism – which resembles a 

diplomatic means – constituted a real and effective means to protect ENE’s right. A 

similar approach has been advocated in the literature by Nicolas Angelet and 

Alexandra Weerts, who considered that reasonable alternative means did not 

necessarily translate into judicial or arbitral mechanisms. Yet, the effectiveness of 

such procedure seems highly hypothetical and far away from the guarantees 

prescribed by Article 6 ECHR.1405  

 

Second, the Court of Appeal undertook a deep analysis of the possible actions against 

RWE and CESI. However, such actions would be directed towards other actors than 

ESA and based on other grievances than those invoked in the instant case.  

 

Third, the Court considered that the approach of the Ombudsman corresponded to an 

effective alternative means. However, as the Court recognized itself, the 

Ombudsman’s decisions have no binding power and the Ombudsman is not 

competent to hear complaints concerning disputes between ESA and the industry. The 

Ombudsman can constitute a support for lateral recourses and issue reports to the 

chief of the contracts department of ESA if the results of his investigations lead to the 

conclusion that the situation is caused by actions or omissions of ESA. Nonetheless, 

the Ombudsman acts principally as an intermediary so that one can hardly qualify this 

procedure as an effective alternative means to protect one’s rights.  
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In the end, it seems that the action against RWE and CESI appears as the only 

effective guarantee to permit the exercise of the plaintiff’s right of access to justice, 

which may explain the decision of the Court of Appeal. Yet, one may deplore that the 

Court of Appeal refrained from analyzing whether the reasonable alternative means 

suggested guaranteed a comparable protection to the one offered by Article 6 

standards. It is fundamental to carefully examine these means with regard to these 

guarantees if one wants to avoid that the right of access to courts becomes illusory.1406  

 

Another possible explanation may be found in a statement of the Court at the end of 

its reasoning, where it referred to the particular circumstances of the case and notably 

to the industrial policy issues and the principle of fair return between Member States 

to justify its decision. This principle aims to a fair repartition in its activities and 

programmes between the Member States, based among others on the budgetary input 

of every State. These references relate to the interests of the organization and tilt the 

balance of the proportionality test in favor of the international organization’s 

immunity. This final statement may explain the deferential approach of the Court of 

Appeal towards the ESA and reinforces the impression that this decision constitutes a 

step backwards from the Court of Cassation’s attitude in its decisions of 21 December 

2009, which will be further developed in the next section. 

 

Recent Belgian case-law has also produced interesting cases in relation to immunity 

from execution. For instance, the Belgian Court of Cassation issued a judgment on 2 

March 2007 in a contractual dispute opposing a bank to NATO in which it held that 

NATO’s immunity from execution was absolute.1407 However, it is worth noting that 

the plaintiff did not invoke its right of access to justice in this case, as opposed to 

another case decided by the Court of First Instance on 23 March 2011 also in relation 

to NATO’s immunity from execution.  

 

This 2011 case concerned the enforcement of an arbitral award convicting NATO to 

pay an amount of 321,198,83 EUR to a private company International Hotels 

Worldwide (IHW) for the rent of a building in Kosovo where NATO had installed its 

press communication center. An order of the President of the Brussels Court of First 

Instance of 26 April 2007 declared this award enforceable. Given NATO’s lack of 

reaction, IHW proceeded to set distrains within the hands of third debtors of NATO, 

including a Belgian company S.A. Grandvision Belgium and the Belgian State. Hence, 

the latter were requested to pay the sums they owed to NATO directly in the hands of 

IHW. NATO asked the company S.A. Grandvision Belgium to halt its payments and 

the case was brought to the Court of First Instance. 
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This Court referred to the case-law of the Belgian Court of Cassation in its three 

decisions of 21 December 20091408 in employment-related disputes and noted that 

there were no alternative dispute settlement mechanisms available for plaintiffs to 

bring a claim if NATO refused to enforce decisions taken against it. The Court 

considered that the right of access to justice prevailed over the immunity granted to 

NATO. It added that such dispute settlement mechanisms should constitute 

reasonable means to effectively protect the rights guaranteed by the ECHR. Given 

these elements, the Court lifted NATO’s immunity and ordered the company 

Grandvision to continue the reimbursement of its debts to a bailiff.1409  

 

In 2012, this decision was overruled by a judgment of the Court of Appeal of 

Brussels,1410 which expressly referred to the 2 March 2007 decision of the Court of 

Cassation, granting an absolute immunity from jurisdiction to NATO. The Court of 

Appeal nevertheless discussed the relation with Article 6 ECHR and in a remarkable 

statement, noted that the financial means owed by the Belgian State to NATO were 

blocked by this proceeding, while these means were necessary to the functioning of 

the international organization. Hence, the Court of Appeal held that this element 

prevailed over the rights of the person against whom the immunity from execution 

was invoked. In its view, the proportionality between the maintenance of the 

immunity from execution and the right of access to justice of IHW was respected. In 

its conclusion, the Court reiterated the fact that the good functioning of an 

international organization – having the particular aim to maintain worldwide peace – 

prevails over the subjective rights of IHW as guaranteed by the ECHR. 

 

As acknowledged by Peter Olson, Former Legal Adviser and Director of the Office of 

Legal Affairs at NATO, this was not a simple commercial dispute from NATO’s 

perspective because it arose in an operational context – the implementation of the 

mandate given by the UN Security Council to establish security in Kosovo – and 

directly related to the conduct of functions relating to peace and security.1411  

 

This last statement of the Court of Appeal referring to the specific aim of NATO 

raises the question of whether this cautious approach is limited to NATO or whether it 

can be transposed to other international organizations as well. Read together with the 

decision of the Court of Cassation in March 2007 and the decision adopted by the 

Brussels Court of Appeal in SA Energies Nouvelles et Environnement v. ESA, it seems 
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reasonable to conclude that the progressive interpretation of the Court of Cassation in 

its employment-related cases of 20091412 cannot be transposed to contractual disputes.  

 

Similar discussions have taken place in other countries’ domestic courts,1413 such as a 

the High Court of Justice of England and Wales, which had to pronounce itself in 

2008 on the immunity from jurisdiction of UNESCO in a dispute opposing it to a 

British publishing company, Entico, for breach of contract.1414 Entico claimed that 

UNESCO’s immunity should only be upheld if it provided reasonable alternative 

means, thereby adopting a Waite and Kennedy type of approach. In its judgment, 

which constitutes so far the principal UK decision on this matter, the Court rejected 

Entico’s argumentation based on several arguments.  

 

First, it referred to Article IX, Section 31 of the 1947 Convention on the Privileges 

and Immunities of the Specialized Agencies, which establishes the obligation of 

specialized agencies to make provision for appropriate modes of settlement of 

contractual disputes inter alia. It noted that ‘[t]here is nothing in the Convention to 

make enjoyment of the privileges and immunities […] dependent upon compliance 

with section 31. Section 31 itself offers no criteria pursuant to which the 

appropriateness of a mode of settlement is to be judged. Importantly, section 31 does 

not say that the mode of settlement for which provision is made must be effective. It 

would be wholly inimical to the international scheme envisaged if individual States 

party arrogated to themselves the power to determine whether the provision made by 

each specialised agency for the settlement of disputes is adequate, whether considered 

generally or by reference to the facts of a particular case.’1415  

 

Second, the Court considered that Entico’s right of access to justice could not trump 

UNESCO’s immunity, given that the ECHR had been adopted after the 1947 

Convention.  

 

Third, the Court refused to interpret the ECtHR Waite and Kennedy case-law as 

elevating the existence of alternative fora to a pre-requisite to the compatibility with 

Article 6. Furthermore, the Court contextualized the Waite and Kennedy case-law, 

which concerned ESA’s immunity and, in the words of the High Court, ‘created no 

possibility of conflict of international obligations. The Court was concerned only with 

the obligations of an ECHR State owed to other ECHR States and to an organisation 
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created by such States long after they had acceded to the ECHR. In the light of the 

approach of the ECt.HR in the subsequent trilogy of State immunity cases it is not in 

my judgment safe to assume that the ECtHR would in a case involving the immunity 

of a global organisation created prior to the ECHR adopt reasoning similar to that to 

be found in Waite and Kennedy.’1416 

 

From a technical point of view, this statement has not been contradicted by the case-

law of the ECtHR posterior to Waite and Kennedy, which mainly concerned NATO’s 

immunity, which is laid down in the Ottawa Agreement of 21 September 1951 that 

entered into force on 18 May 1954, thus after the entry into force of the ECHR on 3 

September 1953. The only case in which the ECtHR categorically refused to adopt a 

Waite and Kennedy approach is the Mothers of Srebrenica case, which related to the 

UN’s immunity based on the General Convention, which entered into force on 17 

September 1946. However, beyond these considerations, the judgment seems to plead 

for a contextualised methodology in the assessment of the conflict between the right 

of access to justice and the immunity of international organizations. In this specific 

case, the decision may also have been influenced by the fact that Entico had the 

option to take the dispute to arbitration under UNCITRAL rules.1417    

 

Interesting cases concerning contractual disputes with international organizations 

were also brought before the Swiss Federal Supreme Court. In a dispute relating to 

CERN, a consortium composed of five companies sought to compel CERN to pay 

subcontracting costs. Given that an arbitration proceeding clause was contained in the 

contract, the parties submitted the dispute to an arbitral tribunal, which partly rejected 

the consortium’s claim. A second attempt was made by the consortium, after it had 

requested third parties to surrogate their claims to it. However, the arbitral tribunal 

refused to take a decision based on the fact that these third parties were not included 

in the arbitration clause. The consortium sought to initiate a third round but CERN 

refused to enter such proceedings. The case was brought to the Swiss Federal 

Supreme Court, which noted that the Headquarters Agreement concluded with the 

Swiss Authorities provided that CERN had to take the appropriate measures to 

achieve a satisfactory settlement of the disputes resulting from contracts to which 

CERN was a party. The Court considered that the arbitration proceeding satisfied the 

requirements of Article 6 of the ECHR as interpreted by the ECtHR. Hence, the 

consortium had been granted access to justice and the Court dismissed the case.1418   

 

In another case, which related to BIS, the Swiss Federal Supreme Court explicitly 

referred to the Waite and Kennedy case-law and considered that the plaintiffs had no 

other reasonable alternative means to challenge the immunity from enforcement of 
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 Ibid., para. 27. 
1417

 For further analysis on this case, see D. Sarooshi & A. Tzanakopoulos, ‘United Kingdom’, in A. 

Reinisch, ed., The Privileges and Immunities of International Organizations in Domestic Courts 

(Oxford, Oxford University Press 2013) pp. 275-302, pp. 294-296. 
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 Swiss Federal Supreme Court, Consortium X (n. 1350). 



300 

 

BIS than to sue the organization before national jurisdictions.1419 Interestingly, the 

Court noted that the plaintiff could ask the Swiss authorities to challenge the position 

of BIS, but this did not constitute a reasonable alternative means within the meaning 

of Article 6 ECHR in its view. Notwithstanding this observation, the Federal Supreme 

Court surprisingly confirmed the proportionality of the immunity. It referred to a 

functional necessity type of argument in explaining that the intervention of national 

jurisdictions in the field of central bank deposits would significantly impede the BIS 

in the fulfilment of its mandate. Furthermore, it stated that the ‘continuity of 

international payment transactions in the interest of international financial stability’ 

were threatened by a rejection of the immunity by national jurisdictions.  

 

The reasoning of the Supreme Court may be subject to criticism. It seems unclear why 

the Supreme Court applied the reasonable alternative means test to this case in order 

to conclude to the absence of such means while simultaneously invoking functional 

necessity type arguments which in the end resulted in the recognition of an absolute 

immunity for claims relating to central bank deposits. Hence, it is not so much the 

final decision that is surprising – in light of the interpretation of the alternative means 

test as only a ‘material factor’ and not an automatic lift of immunity – than the 

reasoning followed by the Court.  

 

The conflict between the right of access to justice and immunities of international 

organizations in contractual disputes has also been discussed in domestic courts 

outside of Europe. For instance, it is worth noting a 1999 decision rendered by the 

Court of Appeals of Kenya in the case Tononoka Steels Ltd v. The Eastern and 

Southern Africa Trade and Development Bank. In this case, which concerned a breach 

of contractual obligations, the Kenyan Court of Appeals lifted the organization’s 

immunity for various reasons. Out of the three judges composing the Court, two 

grounded their decision on the fact that the deprivation of access to justice resulting 

from this immunity ‘would be contrary to public policy and international law.’1420 This 

view may be read together with decisions rendered by the French Court of Cassation, 

which similarly lifted immunity of international organizations – in employment-

related disputes – for international public order reasons. 1421  The third judge, who 

concurred in the end with his colleagues to quash the decision adopted at the lower 

degree, held that, insofar as a contract had specified the legal regime governing the 

relation, the source of the immunity of the international organization had to be found 

in this applicable law. In this case, the applicable law was the UK law and the Court 

considered that the international organization had not brought to its attention any 

relevant UK legislation that would give it immunity from judicial process.  
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 Swiss Federal Supreme Court, NML Capital v. BIS (n. 1351). 
1420

 Court of Appeals, Tononoka Steels Ltd v. The Eastern and Southern Africa Trade and Development 

Bank, [2000] 2 EA 536 (CAK), ILDC 1283 (KE 1999) (Kenya) and comment by K.O. Obura.  
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In the US, it is worth mentioning a case brought before the US District Court of 

Appeals against the Inter-American Investment Corporation by an independent 

banking consultant for unjust enrichment. The consultant, Mr. Jorge Vila, had been 

consulted by the organization as financial expert according to several contracts 

concluded between the international organization and Mr. Vila. However, the 

organization refused the payment for his services. Mr. Vila brought the case before 

the District Court for the District of Columbia Circuit, where the organization claimed 

its immunity from jurisdiction. In its decision of 22 February 2008, the District Court 

accepted the claim brought by Mr. Vila. This view was confirmed on 19 June 2009 by 

the Court of Appeals. 1422  These decisions have to be read in the context of US 

jurisdictions’ interpretation of the waiver of immunity of financial institutions 

examined supra.1423 Indeed, the Court of Appeals notably held that ‘[b]y waiving 

immunity from unjust enrichment claims of independent consultants whom the IIC 

solicits to help negotiate the commercial lending agreements that are central to its 

function, the IIC gains a corresponding benefit that furthers its objectives.’ This 

progressive interpretation of waivers of immunity of international organizations 

constitutes an interesting development in this field, but does not per se correspond to 

a right of access to justice argument. One may note that this argument was not even 

raised by the plaintiff in this case. The Inter-American Investment Corporation 

indicated that it would not appeal this decision.   

 

Most cases examined in this section demonstrate the promptness of some national 

jurisdictions to adopt a Waite and Kennedy type approach in contractual disputes 

involving immunities of international organizations, while others prefer to depart 

from this method. Yet, even those courts that examined the existence of alternative 

means have generally adopted a cautious attitude in rapidly considering that such 

alternative means existed in the case at hand. Indeed, none of these cases contains a 

detailed assessment of the compatibility of alternative means with Article 6 standards. 

On this particular issue, the case-law on employment-related disputes provides for 

more audacious examples, as demonstrated in the next section.    

 

V.9.3 Staff relations 

 

Employment-related disputes constitute the vast majority of disputes involving 

international organizations before domestic jurisdictions. This field has been 

particularly fertile in terms of diversity of views adopted by national jurisdictions. In 

order to facilitate the analysis of the most important cases in this field, a distinction 

may be drawn according to the qualification of the legal basis consecrating the right 

of access to justice by national jurisdictions. While many national jurisdictions – for 

instance in Belgium, the Netherlands and Italy – have expressly referred to Article 6 
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 Court of Appeals for the District of Columbia Circuit, Jorge Vila v. Inter-American Investment 
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ECHR and to the Waite and Kennedy case-law of the ECtHR, other jurisdictions have 

considered the right of access to justice as enshrined in their national Constitution – 

mainly the German and Italian judges – or as guaranteed by the international public 

order – this is the case in France. Finally, the unique point of view of the Argentinian 

Supreme Court – qualifying the right of access to justice as jus cogens – provides for 

an interesting perspective over the conflict between immunities and right of access to 

justice.   

 

So far, the debate on the conflict between the immunity of an international 

organization and the right of access to justice in employment-related disputes seems 

to be largely limited to the ECHR area. Whether it can be automatically extended to 

other parts of the world remains questionable.1424 As mentioned earlier, the textual 

guarantees of Article 14(1) ICCPR are similar to the guarantees of Article 6(1) of the 

ECHR, and for some authors, the right of access to justice could also be considered to 

be customary international law.1425  

 

Yet, except for specific cases such as the Argentinian Supreme Court, other national 

jurisdictions in the world have generally refrained from entering the debate between 

the right of access to justice of individuals in employment-related disputes and 

international organizations’ immunities. By way of comparison, it should be noted 

that US jurisdictions for instance have rarely espoused a human or constitutional 

rights perspective in cases brought against international organizations.1426  

 

Exceptionally, the US Court of Appeals for the District of Columbia Circuit expressed 

its views on the right of access to justice argument in the Urban v. United Nations 

case of 1985. It held that a ‘court must take great care not to “unduly impair [a 

litigant’s] constitutional right of access to courts”.’ Yet, the Court of Appeals did not 

examine the issue of immunity from jurisdiction since it considered the case was 

launched by a ‘frivolous litigant flooding the court with meritless, fanciful claims.’1427
 

This being said, other techniques have been employed to limit the scope of 

immunities, such as the functional doctrine or the commercial exception discussed 

earlier in this part.1428 

 

Moreover, it should be noted that national jurisdictions outside the ECHR area have 

generally refrained from assessing the quality of dispute settlement mechanisms 

established by international organizations. All the more, laconic statements may be 
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1425

 See supra, section III.2.2.  
1426

 District Court for the District of Columbia Circuit, Weinstock v. Asian Development Bank, 2005 
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found in scarce decisions, such as in the Broadbent v. OAS case, where the US Court 

of Appeals of the DC District noted that ‘the OAS, like most international 

organizations, has established elaborate internal grievance machinery.’1429 

 

It may be hoped that foreign courts outside the ECHR area will also pay more 

attention to the careful balance to be struck between the individual’s right of access to 

justice and the autonomy of the organization in the future.  

 

A. Access to justice as guaranteed by Article 6 ECHR 

 

In countries such as Belgium, the Netherlands (as far as the lower courts are 

concerned) and – subject to exceptions – Switzerland, national jurisdictions have 

considered Article 6 ECHR as the basis for the right of access to justice in their 

assessment of the conflict with immunities of international organizations. In this view, 

the two legal rules are placed at the same level in the hierarchy of norms of 

international law. As noted by the Belgian Court of Cassation in General Secretariat 

of the ACP Group v. B.D., 1430 the two norms of international law – the immunity from 

execution in this case and the right of access to justice – were equally applicable in 

the domestic legal order and the judge was not to permit one norm to prevail over the 

other. Instead, he or she was required to arbitrate the conflict by balancing the rights 

of the parties. While doing so, these jurisdictions have interpreted the Waite and 

Kennedy case-law of the ECtHR.1431 This subsection presents the most salient features 

of the diverse interpretations of the reasonable alternative means test of the ECtHR by 

national jurisdictions having chosen Article 6 ECHR as legal basis.  

 

In Belgium, the Court of Cassation adopted a very progressive approach in three cases 

rendered on 21 December 2009 concerning immunities from jurisdiction and 

execution of international organizations based in Brussels. 1432  All three decisions 

related to employment disputes with international organizations, namely, the WEU in 

one case, and the ACP Secretariat1433 in the two other cases; and all three denied the 

claim of the organization in question to immunity – although for different reasons. In 

the two cases involving the ACP Secretariat, the Court rejected the immunity because 

the organization had not established any dispute settlement mechanism whatsoever, 
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 Court of Appeals for the District of Columbia Circuit, Marvin R Broadbent (n. 1170). 
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 Belgian Court of Cassation, General Secretariat of the ACP Group v. Lutchmaya (n. 574); Belgian 
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while in Western European Union v. Siedler, the Court noted that an internal 

procedure was available – the Internal Appeals Commission – but that its quality did 

not correspond to the fair trial guarantees. Interestingly, the Court lifted the immunity 

and considered that the internal law of the WEU was applicable to the case, as 

opposed to Belgian labor legislation.  

 

Given the importance of these cases, it is interesting to have a closer look to their 

facts and to the reasoning followed by the Court of Cassation. The most far-reaching 

judgment is doubtless the Western European Union v. Siedler judgment. Following 

the termination of Ms. Siedler’s employment at the WEU in 2000, she obtained 

compensation before the WEU Internal Appeals Commission in accordance with to 

WEU staff rules. Nevertheless, she decided to file a claim against the WEU at the 

Labor Tribunal of Brussels because Belgian labor legislation awarded substantially 

higher compensation. The Labor Tribunal granted a supplementary compensation, but 

she nevertheless appealed this judgment on grounds of insufficiency. The WEU filed 

a cross-appeal, invoking inter alia its jurisdictional immunity. In a key precedent, the 

Labor Appeals Court lifted the WEU’s immunity on the ground that it contradicted 

the right of access to justice enshrined in Article 6(1) of the ECHR and Article 14(1) 

of the ICCPR.1434 In the Labor Appeals Court’s view, while the WEU had made an 

internal procedure available to individuals aggrieved by its acts, its independence was 

not free from criticism. The WEU subsequently brought the case before the Belgian 

Court of Cassation, which confirmed that national jurisdictions could examine the 

quality of an internal procedure in determining whether the organization was entitled 

to immunity. The Court of Cassation concurred with the Labor Court that the Internal 

Appeals Commission of the WEU could not be considered as independent, given that 

it was composed of members designated by the WEU’s Intergovernmental Committee 

and that they served terms of only two years. It nevertheless ruled that the 

internal WEU rules, as opposed to Belgian law, continued to apply in proceedings 

before the Belgian courts. Hence, the Court did not apply Belgian substantive law in 

relation to the indemnity allowance to which the claimant would be entitled, but the 

WEU Staff Rules instead. This was all the more pertinent as the mode of calculating 

the indemnity allowance for breach of contract was determined by WEU Staff Rules 

with a high degree of precision. 

 

In the second case, the Court confronted a labor dispute with the ACP Secretariat’s 

immunity from execution. The Brussels Labor Court had ordered the ACP Secretariat 

to pay compensation to a former employee, Ms. Lutchmaya, in relation to the 

termination of her contract. Given that the ACP Secretariat failed to pay, Ms. 

Lutchmaya sought to execute the judgment against the Secretariat’s account in a 

Belgian bank. The Secretariat opposed the execution measure before the Brussels 

Court of First Instance, which lifted the measure based on the immunity of the 
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Secretariat. Ms. Lutchmaya appealed the judgment, invoking Articles 6(1) and 13 of 

the ECHR. On 4 May 2003, the Brussels Court of Appeal overruled the decision and 

held that an international organization could invoke its immunity in domestic 

proceedings only if the plaintiff had access to other reasonably available means to 

protect his or her rights guaranteed by Article 6 of the ECHR,1435 referring to the 

ECtHR Waite and Kennedy case-law. Given that there was no alternative mechanism 

to oblige the secretariat to execute the decisions, the right of access to a court was 

held to prevail over the organization’s immunity from execution. The ACP Secretariat 

thereupon brought the case to the Court of Cassation, which confirmed the decision of 

the Court of Appeal allowing execution against the ACP Secretariat’s Belgian bank 

account.  

 

The third judgment rendered by the Court of Cassation on 21 December 2009 consists 

in a “sister case” of Lutchmaya, presenting similar facts. The Court of Cassation 

considered the absence of any mechanism restricted the individual’s access to such an 

extent that the very substance of the right was affected. Hence, the Court rejected the 

ACP Secretariat’s immunity from jurisdiction. 

 

In these three decisions, the Belgian Court of Cassation adopted an extensive 

interpretation of the Waite and Kennedy case-law, not only requiring the existence of 

a dispute settlement mechanism, but also that such a mechanism corresponded to 

various qualitative due process criteria.  

 

The tendency of national jurisdictions to examine the dispute settlement mechanisms 

established by international organizations is not a recent phenomenon. Back in 1955, 

the Italian Court of Cassation already rejected the immunities of an international 

organization – the International Refugee Organization – in an employment-related 

dispute because the arbitral procedure was unlawful. Indeed, the Court noticed the 

absence of any rules regulating this procedure, which was completely left to the 

discretion of the Italian Office of State Attorneys. The Court justified its decision 

through the necessity to guarantee the right of access to justice of the individual.1436 

  

However, the principle of such inquiry has been strongly criticized in literature as 

going beyond the requirements of the ECtHR.1437 Moreover, its scope remains rather 

uncertain. In his comments on the judgment of the Court of Appeal in Siedler v. WEU, 

which the Court of Cassation confirmed, Maarten Vidal observed that the Court 

‘seems to have been overzealous in transposing the qualitative criteria of Article 6(1) 

of the ECHR to the level of international administrative tribunals’ since the due 

process quality of the WEU’s procedure ‘is not substantially inferior to the general 
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practice in international organizations.’ 1438  Indeed, members of the former UNAT 

were appointed to renewable three-year terms, as are still nowadays those of the 

ILOAT. Thus, the application of the test identified in Siedler could lead to the denial 

of immunity in most employment-related cases brought against international 

organizations before domestic jurisdictions. Yet, one may note that certain 

international organizations have reformed their administrative jurisdictions in order to 

reinforce their independence. For instance, judges at the UNDT are appointed for a 

non-renewable term of seven years by the General Assembly following the 

recommendation of the Internal Justice Council. Moreover, they may only be 

removed by the General Assembly in case of misconduct or incapacity. Such system 

strengthens the independence of the UNDT, as compared to other administrative 

tribunals. It might be – and should be – recognized under the Court of Cassation’s 

review standard, but as long as the required minimum duration of the mandate of 

judges sitting on an organization’s dispute settlement mechanism remains uncertain, 

court rulings on the issue will be difficult to predict.  

 

In general, one notes that lower jurisdictions in Belgium have refrained from 

following the approach advocated by the Court of Cassation in Siedler. For instance, 

in the Chapman v. NATO case, Belgian jurisdictions adopted a more cautious 

approach. Mr. Chapman had sued NATO before the Brussels Court of First Instance 

without trying to solve the dispute before the NATO Appeals Board. The Court 

accepted his claim and ordered his reinstatement as a NATO staff member. On appeal, 

the Belgian Government intervened and argued that an alternative mechanism was 

available, namely the NATO Appeals Board. The Court of Appeals followed the 

Belgian Government and rejected Mr. Chapman’s claim. After a negative opinion 

from an attorney at the Court of Cassation, Mr. Chapman brought the case before the 

ECtHR. In March 2013, the latter confirmed the Belgian Labor Court of Appeals’ 

view that Mr. Chapman would have had an effective internal procedure before the 

NATO Appeals Board. Interestingly, the ECtHR did not analyze the Appeals Board 

but merely noted that the plaintiff did not demonstrate that the Appeals Board would 

not fulfill the guarantees of Article 6.1439 Hence, the ECtHR itself seems to reject the 

interpretation given by the Belgian Court of Cassation in Siedler to its reasonable 

alternative means test stated in Waite and Kennedy.  

 

This being said, it could be argued that qualitative review should be conducted to a 

certain extent in order to avoid that the claimant’s right of access to justice becomes 

illusory. 1440  On the other hand, the dispute settlement mechanisms established by 

international organizations can hardly be required to meet all the conditions of Article 

6 given that such international organizations are not parties to the ECHR. Still, 
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because their Member States or the forum State may be bound by the ECHR, it is 

defensible to require that those mechanisms offer rights protection that is at least 

equivalent (although not necessarily identical) to the protection offered by Article 6.  

 

Along those lines, a Dutch Court of Appeals held in 2007 that it was sufficient that 

the EPOrg provided a comparable legal protection, which was guaranteed by the 

possibility of submitting the case to ILOAT.1441 This decision was confirmed by the 

Dutch Supreme Court in 2009.1442 

 

One may question whether this reasoning could be extended to international 

organizations in which not a single Member State is a Contracting Party to the ECHR, 

such as the African, Caribbean and Pacific Group of States (ACP Group). At first 

sight, the relevant question may seem to be whether the State whose court hears the 

case against the organization is a Contracting Party to the ECHR rather than whether 

the Member States of the organization are Contracting Parties to the ECHR. If the 

forum State is bound by the ECHR and if there is a sufficient jurisdictional link,1443 its 

courts are obligated, pursuant to Article 6, to provide access to claimants acting 

within that State’s jurisdiction.1444 All the same, because Article 6 indirectly forces 

international organizations to conform to regional human rights standards, an 

argument could be made that the standard of ‘equivalent protection’ by the 

organization’s internal dispute settlement mechanism should be interpreted in a 

somewhat looser fashion when the organization has no link whatsoever with the 

ECHR area except for having signed a headquarters agreement with a Contracting 

Party to the Convention.  

 

As to the approach adopted by the Belgian Court of Cassation in the two cases 

concerning the ACP Group of States, namely to automatically reject the immunity of 

an international organization in the absence of any alternative means, the ECtHR 

seems to reject this interpretation of the Court of Cassation as well. Indeed, in the 

Mothers of Srebrenica case, the ECtHR unequivocally held that the absence of 

alternative access to a jurisdiction did not oblige the national courts to step in.1445  

 

This question has been at the core of the recent case-law of Dutch domestic 

jurisdictions in relation to a labor dispute brought by two trade unions claiming that 

the EPOrg had restricted the right to strike and had blocked collective negotiations. 

Given that these trade unions had no alternative means available to them, they brought 

the case before Dutch jurisdictions. On first instance, the District Court in The Hague 

held in a decision of 14 January 2014 that the ECtHR judgment in the case of the 

Mothers of Srebrenica was specific to the UN acting in peacekeeping operations. 
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However, it refused to reject the immunity because this would entail a fragmentation 

of the law applicable to the organization, since different regulations would apply in 

the Netherlands as opposed to other States. This would run counter the principle of 

immunities. Hence, the District Court rejected the claim.1446  

 

On appeal, in a decision of 17 February 2015, the Court of Appeal in The Hague 

refused to conclude that the ECtHR reconsidered its Waite and Kennedy case-law.1447 

The Court interpreted this case-law as indicating that the mere absence of an 

alternative remedy did not automatically imply a violation of Article 6. The Court 

rather defined as yardstick the question of whether the immunity of an international 

organization impaired the essence of the plaintiffs’ right to a court.1448 In casu, the 

Court of Appeal observed that the plaintiffs could not exercise their right of collective 

bargaining protected by Article 11 ECHR before the internal appeals procedure nor 

before the ILOAT. Yet, this observation did not result in a presumption of a violation 

of Article 6 ECHR.  

 

Such violation could however be observed on the basis of a number of ‘additional 

circumstances’, including the assertion by the plaintiffs that the rights of trade unions 

to take collective action and to conduct collective bargaining were systematically 

violated in a far-reaching way by the EPOrg, which also restricted the right to strike in 

an unacceptable way. Hence, the Court concluded to the existence of a manifest 

deficiency in the protection of the rights of the plaintiffs and consequently ignored 

EPOrg’s immunity from jurisdiction.1449 

 

It is also interesting to highlight that the EPOrg had explicitly put forward that it was 

not bound by the ECHR. On this argument, the Court of Appeal responded that it was 

itself bound both by the ECHR and by the EPOrg Protocol on Immunities, ‘but since 

in this case there is a conflict between the provisions of the Protocol and the 

provisions of (for instance) the ECHR, the court will have to verify which provision 

has priority in this particular case. In this case the provisions of the Protocol must give 

way on the grounds set out above.’1450 

 

Finally, the EPOrg invoked its autonomy and the fact that domestic jurisdictions 

should not interfere within the internal legal system of the EPOrg constituted by its 

own rules governing the area of personnel. On this particular point, the Court replied 

that ‘[b]e that as it may in general, this autonomy would in any case not go so far as to 

allow EPOrg to violate fundamental rights generally acknowledged in Europe without 
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any parties, such as VEOB et al., being able to bring any effective remedy against 

it.’1451 

 

This remarkable decision has been severely criticized by the Dutch Minister of Justice, 

Mr. Ivo Opstelten, who sent an admonition to the Court bailiff in order to prevent the 

enforcement of the judgement and inform the bailiff that he could not enter the EPOrg 

premises.1452 This reaction may be qualified as an unacceptable interference with the 

judiciary in my view. Moreover, it may be surprising given that the judgment did not 

contain any penalties. Its enforcement was consequently completed with the service of 

the judgment, which occurred on 19 February 2015. As a response to this decision of 

the Dutch Minister of Justice, the trade unions recently indicated that they would file 

a claim against the Dutch State.1453  

 

At the time of the submission of this PhD, it remains unclear whether the EPOrg will 

bring the case to the Supreme Court of the Netherlands. The fact that the Dutch 

Minister of Justice explicitly rejected the judgment of the Court of Appeal may 

indicate that the Government may want to request the Procurator General to file an 

appeal in cassation in the interest of the uniform application of the law to the Supreme 

Court. So far, it is noteworthy that in all cases concerning immunities of international 

organizations, the Dutch Supreme Court has upheld that immunity. 1454  In a 2009 

decision, which also related to the EPOrg, the Court considered that the possibility for 

individuals involved in an employment-related dispute with the EPOrg to claim their 

rights before the ILOAT provided comparable legal protection to Article 6 ECHR and 

that the right to a public hearing was not absolute.1455  

 

This view was rejected in a judgment of 16 July 2013 by a District Court of The 

Hague, also related to the EPOrg. The District Court considered the decision of the 

President of the EPOrg on the conversion of the disability pension of an employee in 

a disability allowance as a judgment by a non-independent court. As to the appeal 

before the ILOAT, although the latter was independent and impartial in its view, the 

fact that it took 15 years to render its decision deprived the plaintiff of a fair process 

in the view of District Court. Hence, the immunity imposed a disproportional burden 

on the right of access to justice and had therefore to be lifted. Interestingly, the Court 

noted that EPOrg is not a party to the ECHR, but that the individual’s right to have his 

civil rights determined by an independent court within a reasonable time period was 
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protected by the ECHR and according to the EPOrg’s Service Regulations, human 

rights were explicitly applicable to this matter.1456 Given that ILOAT was not taken 

measures to shorten the time period, the Court concluded that this was an 

‘exceptional’ case and that the immunity should be rejected.1457 

 

In another judgments issued by the District Court of The Hague, the Court lifted the 

immunity of an international organization – the PCA – because it would lead to a 

violation of Article 6 ECHR. In this case, the Headquarters Agreement provided for 

absolute immunity of the organization but also required the organization to establish 

appropriate dispute settlement mechanisms. Given the absence of such procedure, the 

Court lifted the immunity.1458   

 

All these cases rendered by Dutch jurisdictions show that while lower jurisdictions 

seem to be inclined to lift immunity of international organizations based on various 

arguments, this trend may not be observed in the case-law of the Dutch Supreme 

Court.   

 

In Switzerland as well, national jurisdictions have issued disparate decisions in the 

field of immunity of international organizations on the basis of Article 6 ECHR after 

having conducted an alternative means test. For instance, in a judgment of 13 October 

2008, a Tribunal in Geneva held that the right of access to justice of an official 

claiming damages for the termination of his employment relationship with an 

international organization would not be sufficiently guaranteed by the internal 

procedure established by the organization. The Tribunal doubted about the 

impartiality and independence of the internal review commission and that it only had 

the power to issue recommendations to the Secretary-General who had the power to 

take binding decisions. 1459  Yet, the decision was quashed by the Geneva Appeals 

Court on 25 March 2009, which considered that the internal commission’s 

recommendations were mandatory for the Secretary-General and that this mechanism 

did not constitute a disproportionate limitation of the right of access to justice of the 

plaintiff.1460 

 

On 20 September 2012, the Swiss Federal Supreme Court applied the Waite and 

Kennedy case-law to the immunity from enforcement of the ICRC. This case 
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concerned a request for debt collection based on pre-procedural attorney fees brought 

by an employee of the ICRC.1461 The Geneva Debt Enforcement Office considered 

that a payment summons could not be served upon the ICRC and the employee 

consequently brought the case to the Swiss jurisdictions. In its judgment, the Court 

interpreted the Waite and Kennedy case-law as strictly requiring adequate alternative 

means. In the absence of such means, Articled 6 ECHR would be automatically 

violated in the view of the Court. This test applied not only to immunity from 

jurisdiction but also to the immunity from enforcement. In casu, the Court however 

found that the plaintiff had other procedures available to submit the claims, which 

resulted in the rejection of the claim and maintenance of the ICRC immunity.  

 

This view reveals a contradiction with another decision of the same Swiss Federal 

Supreme Court concerning BIS, which related to a contractual dispute and in which 

the Court conversely considered that the absence of alternative means did not entail 

an automatic violation of Article 6.1462 It is remarkable that the Court did not refer to 

this other case in its ICRC decision, which seems to imply that a differentiation is 

operated by the Court between contractual disputes and employment-related disputes. 

As noted in a recent analysis of this case-law, ‘[t]his suggests that the automatism of 

an article 6 violation in the absence of an adequate alternative mechanism as now 

asserted by the Federal Supreme Court applies exclusively or particularly to cases 

involving employees of an international organization.’1463   

 

B. Access to justice as guaranteed by the Constitution 

 

Several domestic courts, especially in Germany and Italy, have also grounded their 

powers of review on constitutional fundamental rights provisions regarding access to 

justice.1464 This perception enshrines the right of access to justice in the constitutional 

principle of separation of powers.1465  

 

Interestingly, one may note that the same principle of separation of powers has also 

been invoked by Brazilian jurisdictions to justify the opposite thesis: in a 2004 case 

opposing an individual to the Organization of American States, the Appellate Labor 

Tribunal for the Tenth Region in Brazil considered that the immunity from 

jurisdiction of the organization in an employment-related dispute had to be upheld 
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1464

 See Italian Court of Cassation, Pistelli (n. 607); Italian Court of Cassation, Alberto Drago (n. 607). 
1465

 A.-M. Thévenot-Werner, ‘The right of staff members to a Tribunal as a limit to the jurisdictional 

immunity of international organisations in Europe’, in A. Peters, M. Devers, A.-M. Thévenot-Werner 

& P. Zbinden, eds., Les acteurs dans l’ère du constitutionnalisme global/Actors in the Age of Global 

Constitutionalism (Paris, UMR de droit compare de Paris, vol. 35, Société de legislation comparée 

2014) pp. 111-139, p. 124.  



312 

 

because of the respect due to the immunity convention signed by the Brazilian 

Government with the OAS and ratified by the Parliament.1466  

 

A contrario, Italian jurisdictions consider the right of access to justice as an integral 

part of the separation of powers and exclusively base this right on Article 24 of the 

Italian Constitution in their decisions relating to the immunities of international 

organizations.1467 It is noteworthy that they refrain from mentioning both Article 6 

ECHR and the Waite and Kennedy case-law of the ECtHR in their decisions, although 

they apply a similar test in practice.  

 

Such a reasoning was already conducted by the Italian Court of Cassation in 1992 – 

prior to the Waite and Kennedy judgment – in a decision concerning the FAO, where 

the Court considered the constitutional legality of FAO’s immunity as being 

conditional upon the existence of alternative remedies. 1468  Given that the FAO 

accepted the jurisdiction of the ILOAT for its employment-related disputes, the Court 

of Cassation upheld its immunity and rejected the case. In the Court’s view, the 

ILOAT is ‘authoritative and endowed with the impartiality which is required as a 

matter of international public order.’1469 

 

A similar reasoning was followed by the Court of Cassation in the case Nacci v. the 

Bari Institute of the International Center for Advanced Mediterranean Agronomic 

Studies, where an alternative means was available within the international 

organization: the Appeals Commission. The Court considered this organ as 

independent and impartial and consequently upheld the immunity of the international 

organization.1470 

 

More surprisingly, the Italian Court of Cassation refused to uphold the immunity of 

the EUI in a 1999 decision in a labour dispute EUI v. Piette.1471 The Court considered 

that the international agreements establishing the EUI did not expressly confer 

immunity from jurisdiction to this international organization and that the international 

limited capacity of the organization precluded the transposal of any customary rule on 

immunities based on State practice. Moreover, the Court held that the Claims 

Commission was merely an administrative internal remedy, which did not warrant the 

EUI’s immunity.1472  
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This approach was reversed by another decision of the Court of Cassation in 2005, 

which also related to the immunity from jurisdiction of the EUI. In Pistelli v. EUI, the 

Italian Court of Cassation implicitly acknowledged the immunity of the EUI, which 

could be inferred from other types of immunity granted in the pertinent agreements, 

such as the immunity of officials and the immunity from execution. The Court then 

stated that this immunity did not infringe Article 24 of the Italian Constitution.1473 A 

staff member of the Institute could address his claim to a specific Commission and the 

convention setting up the EUI provided for the possibility of the High Council – but 

not the private person – to designate the CJEU as competent to resolve staff-related 

disputes. On this issue as well, the Court reversed its previous judgment in EUI v. 

Piette, where it held that the Claims Commission was merely an internal remedy. One 

may deplore that the Court did not further explain its reversal and develop the 

effectiveness of the internal dispute settlement mechanism. It merely mentioned 

provisions in which the system was described, without examining the composition of 

the mechanism, its procedure, its applicable law or the possibility to appeal its 

decisions.1474 

 

In a 2007 case, the Italian Court of Cassation found that the obligation of an 

international organization – the International Plant Genetic Resources Institute 

(IPGRI) – to provide an independent and impartial remedy was a conditio sine qua 

non for upholding its immunity from jurisdiction.1475 This finding flowed from the 

Court of Cassation’s dynamic interpretation of the Headquarters Agreement, 

according to which IPGRI had to ‘establish suitable procedures for resolving disputes 

with its employees.’ IPGRI engaged the jurisdiction of ILOAT in 1991, but the facts 

in this case predated its membership, which left its employees with only an internal 

remedy that was not considered as independent and impartial. Hence, the Court of 

Cassation ruled that IPGRI was not entitled to immunity and that such disputes fell 

within Italian jurisdiction. 

 

This last case constitutes another example of a progressive approach adopted by a 

national jurisdiction in favor of the right of access to justice of individuals. One may 

deplore however that the Court of Cassation did not expressly refer to the Waite and 

Kennedy case-law of the ECtHR.1476 This reluctance may probably be explained by the 

fact that Italian jurisdictions already applied a similar test prior to the Waite and 

Kennedy case-law.  

 

In Germany, as well, the conflict between immunities and the right of access to justice 

has given rise to interesting decisions, basing the latter mainly on the German Basic 

Law, but also occasionally on Article 6 ECHR. It is noteworthy that the German 
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Federal Constitutional Court has already conditioned immunities of international 

organizations to the availability of alternative means in 1981 in the case Hetzel v. 

Eurocontrol.1477 In this employment-related dispute, the Court verified whether the 

limits to the transfer of sovereign powers to an international organization pursuant to 

Article 24(1) of the Basic Law were respected and if, in particular, the guarantee to an 

effective legal remedy against acts of public authority – as enshrined in Article 19(4) 

of the Basic Law – was not violated. The Court referred to Article 19(4) of the 

German Basic Law as a ‘fundamental rule for the entire legal order’ in Germany. In 

its view, the international organization was not obliged to provide for a system of 

protection of human rights that would exactly correspond to the one provided under 

the German Basic Law, but rather to a minimum set of rule of law requirements of the 

Basic Law. Indeed, the Court held that ‘the status and principles of procedure of the 

tribunal also reflect an international minimum standard for a fair trial as it has 

emerged from developed systems for the rule of law and from the rules of procedure 

of international courts; altogether they do not contradict […] the minimum 

requirements for the rule of law[…].’1478 

 

So far, the German jurisdictions have refrained from scrutinizing the effectiveness of 

dispute settlement mechanisms established by international organizations.1479 These 

jurisdictions rather seem to presume that the system of legal protection established by 

an international organization is basically in conformity with the requirements of the 

German Basic Law.1480 All the more, the Federal Constitutional referred to the Waite 

and Kennedy case-law in a 2001 decision, generally stating that it was in line with its 

own decisions based on the rules of the German Basic Law.1481 In a 2005 case against 

the EPOrg, the Federal Constitutional Court considered that the plaintiff had failed to 

demonstrate that the internal complaints mechanism did not meet due process 

standards.1482 As noted by August Reinisch, ‘the Court very openly shifted the burden 

of proof to the applicants to demonstrate that the standard of legal protection received 

from or within an international organization was insufficient.’1483
 In 2010, the same 

Court considered in another case concerning the EPOrg that a complaint was 

‘inadmissible from the outset if the complainant does not substantiate that in the 
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framework of a particular international organization the protection of fundamental 

rights required by the Basic Law is generally and manifestly insufficient.’1484 

 

In 2006, the Constitutional Court established a new distinction between the 

supranational effect of certain acts of international organizations and other acts that 

related to the organization’s internal sphere, particularly to its employment 

relations.1485  This case concerned a disabled person – Mr. Klausecker – who had 

applied for a position which was refused for health considerations. The German 

Constitutional Court held that decisions of the President of the EPOrg did not belong 

to the supranational competences of the EPOrg, stating that ‘as a matter of principle, 

measures of an international organization regarding the employment of nationals of its 

member states are not of a supranational nature.’1486 The individual brought the case to 

the ECtHR arguing a violation of Article 6 ECHR, but the ECtHR rejected his claim 

considering that the arbitration procedure offered to him by the EPOrg constituted an 

alternative mean.1487  

 

Hence, one may conclude that the German case-law seems rather reluctant to discuss 

the immunity from jurisdiction of international organizations. Following the lines of 

the case-law described supra, it is only when a supranational act of an international 

organization violates fundamental rights enshrined in the Basic Law and in the 

absence of an adequate dispute settlement mechanism established within the 

organization that the Constitutional Court may be validly seized. Employment-related 

disputes have been explicitly excluded from the competence of the German Federal 

Constitutional Court. Nevertheless, as noted by Bardo Fassbender, ‘international 

organizations which have a capacity to adopt legal acts of a supranational character as 

defined by the Court all have established procedures of review open to the individuals 

concerned that meet the requirements of the German Constitution.’1488 Consequently, 

one may assume that this is also the case for employment-related disputes, especially 

since German jurisdictions tend to presume that such mechanisms correspond to the 

minimum requirements of the German Constitution.  
 

C. Access to justice as guaranteed by the international 

public order 

 

So far, the case-law of French jurisdictions constitutes the only example of domestic 

courts having explicitly considered the international public order as basis for the 

access to justice in the conflict opposing this right to immunities of international 
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organizations.1489 An interesting evolution has taken place within the French case-law 

relating to international organizations. It is noteworthy that these French jurisdictions 

have a tendency to exclusively apply international legal instruments such as treaties, 

conventions or headquarters agreements, as opposed to customary rules. Moreover, 

the French jurisdictions generally interpret these instruments in a strict way.1490 France 

hosts approximately 30 international organizations including UNESCO, the 

Organisation for Economic Co-operation and Development (OECD), the Council of 

Europe, INTERPOL and ESA and is a member to 200 international organizations.1491    

 

In 1995, the Court of Cassation rejected a claim launched by a former Vice Secretary-

General of the WEU arguing that the latter’s immunity violated his rights under 

Article 6 ECHR. The Court upheld the WEU’s absolute immunity.1492 In its annual 

report of 1995, the Court of Cassation justified this decision by its reluctance to 

disrupt international relations in rejecting immunity of jurisdiction for the numerous 

international organizations to which France was a Member State. It nevertheless 

invited the ECtHR to discuss this issue.1493 Other employment-related disputes gave 

rise to other decisions of the same Court in 20011494 and 2003,1495 but all these cases 

recognized the international organizations’ absolute immunity except for specific 

limits provided for in the headquarters agreement or other instruments. 

 

In 2005, the French Court of Cassation changed its practice in a case opposing the 

African Development Bank to a former employee, Mr. Degboe.1496 Since no tribunal 

had been established by the organization to decide on such cases, the Court of 

Cassation noted the impossibility for an individual to exercise a right belonging to the 

international public order. This constituted a denial of justice grounding the 

competence of French courts in cases with a French connection – in this case, the 
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French nationality of the plaintiff. Surprisingly, the French Court of Cassation 

referred to the right of access to a court as part of the international public order and 

did not refer to the aforementioned case-law of the ECtHR at all.1497  

 

This case-law was confirmed by the Court in subsequent decisions, such as the 2010 

decision in Illemassene v. OECD.1498 However, in this case, there was an internal 

dispute settlement mechanism established by the OECD where the individual – a 

former employee – could bring his case. The Court of Cassation explained that this 

claim could only be assessed vis-à-vis the French concept of international public order 

since OECD was not a party to the ECHR. However, the Court pursued in examining 

the OECD Administrative Tribunal and noting that it offered guarantees of 

independence and impartiality, demonstrated by the nomination process of judges, the 

publicity of debates, the advertisement of dates of hearings, the facts that judgments 

were written and that they provided for detailed reasons justifying the rulings. Hence, 

the Court assessed the OECD Administrative Tribunal along the lines of Article 6 

standards under the cover of the international public order. Given that the available 

procedure did not run counter to the international public order, the immunity of 

OECD could be upheld before French jurisdictions.  

 

At first sight, this reference to the international public order seems to complicate the 

position of States regarding their international obligations. Indeed, if one considers 

that rules of international public order are purely internal rules,1499 this runs counter to 

the primacy of treaties over national legal rules.1500 However, in essence the Court of 

Cassation does nothing else than interpret the Waite and Kennedy v. Germany and 

Beer and Regan v. Germany cases. The question is not so much a conflict between 

internal and international rules, but rather between international rules inter se. The 

aforementioned case-law points to the emergence of a substantive hierarchy among 

international norms and the supremacy of the ECHR over other international 

treaties.1501 Yet, the State setting aside the immunity of an international organization 

breaches its international obligations towards that organization. Indeed, there is no 

supremacy of international norms based upon their object, except for jus cogens 

norms. The only permissible justification for States to avoid their responsibility 
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towards the organization would be to argue that the right to a judge may be 

considered as jus cogens, which is not the case in French case-law.1502  

 

It is interesting to note that this case-law has been issued by the social chamber of the 

Court of Cassation because these disputes were related to employment conditions. 

However, this chamber does generally not deal with disputes involving international 

law issues, which are in principle submitted to the first chamber of the Court of 

Cassation. This case-law has been subject to a mitigated reception from the legal 

advisors of international organizations based in France, fearing for the independence 

of these organizations. 

    

This being said, this review of French case-law demonstrates that it is only in the 

absence of any alternative dispute settlement mechanism that the French Court of 

Cassation lifts the immunity of the organization. When such a mechanism exists, the 

French jurisdictions rapidly conclude that these dispute settlement mechanisms offer 

sufficient guarantees. For instance, in Illemassene v. OECD, the Court of Cassation 

merely referred to the OECD Staff Regulations, rules and instructions applicable to 

officials of the organization to conduct its assessment, without referring to the 

practice of the Tribunal. One may question whether such ‘in abstracto check’ suffices 

to examine if the mechanism provides for a comparable protection to Article 6 

standards. 1503  Similarly, in de Beaugrenier v. UNESCO, the Court of Cassation 

considered that an arbitration procedure to handle staff-related issues, for which there 

was no obligation to motivate the decision and in which the only arbitrator was 

nominated in advance by the international organization alone and who was 

simultaneously the President of the Internal Joint Appeals Board was not contrary to 

the international public order.1504 In the end, one may deduce a presumption that the 

international organization provides for an independent and impartial procedure and it 

is thus for the individual plaintiff to prove the contrary.  

 

Without explicitly mentioning the international public order, the Swiss Federal 

Supreme Court also held in a 1999 decision that the immunity from jurisdiction of an 

international organization – the Arab League in this case – was subject to the 

existence of an alternative dispute settlement mechanism; otherwise, such immunity 

would result in a denial of justice. Yet, in this case, the individual – a former 

employee of the Arab League – could bring the case to the Administrative Tribunal. 

Interestingly, the Federal Supreme Court started assessing the quality of this Tribunal. 

It noted that it was composed of five independent judges elected for a specific period, 

that the procedure was conducted in Arab and that the plaintiff had to be represented 

by an Arab lawyer. Given that the plaintiff spoke Arab, the Court considered that 
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prima facie this Tribunal fulfilled the guarantees of a fair trial. Hence, it upheld the 

Arab’s League immunity from its jurisdiction.1505  

 

D. Access to justice as part of jus cogens 

 

In order to give priority to the right of access to justice of individuals, a few domestic 

jurisdictions in the world have considered that the right of access to justice 

incorporated a peremptory rule. This trend was initiated in 1983 in the Cabrera case 

held by the Argentinian Supreme Court in relation to the Comisión Técnica Mixta de 

Salto Grande. Article 4 of the Headquarters Agreement between Argentina and this 

international organization granted immunity from jurisdiction to this bi-national 

organization. However, the latter had failed to establish a dispute settlement for 

private parties. In the view of the Supreme Court, this failure infringed the right of 

access to justice provided for in the Argentinian Constitution, so that the immunity of 

the organization had to be lifted.  

 

Yet, an opinion delivered by Judges Gabrielli and Guastavino and shared by the Court, 

stated that the rejection of immunity mainly stemmed from Article 53 of the VCLT, 

namely a peremptory norm of international law on the right of access to justice as 

expressed in Articles 8 and 10 of the UDHR, Articles 3 and 14 of the ICCPR, Article 

18 of the American Declaration of the rights and Duties of Man and Article 8 of the 

ACHR.1506 It is noteworthy that this decision was not exclusively based on jus cogens 

considerations, but instead coupled with a constitutional provision guaranteeing the 

right of access to justice. One may deplore that the Court did not further elaborate the 

reasons justifying its qualification of the right of access to justice as a jus cogens 

norm. The mere reference to human rights provisions consecrating this right is not 

sufficient to prove the existence of a jus cogens norm. In addition, it is interesting to 

note that the Court merely lifted the immunity in this case as a consequence of the 

violation by the Headquarters Agreement of a jus cogens norm, while it should in 

principle have declared the entire Agreement – or at least its Article 4 – as being void. 

Hence, this decision may be subject to criticism.1507 It is noteworthy that an arbitral 

tribunal was established in 1981 by the two Member States of the international 

organization as a result of the Labor Appeals Chamber’s decision in this case but its 

jurisdiction did not include this case because the facts predated its establishment.1508 

 

Another case was brought against the same international organization in 1993 – 

Fibraca v. Comisión Técnica Mixta de Salto Grande – but there, the Court noticed the 
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existence of the arbitral tribunal and consequently dismissed the case in upholding the 

immunity of the international organization.1509  

 

This case-law was confirmed in the Duhalde case of 1999 directed against the Pan 

American Health Organization and the WHO, where the Supreme Court recalled the 

jus cogens character of the right of access to justice.1510 Yet, in this case as well, the 

Supreme Court noted the existence of an adequate procedure for employment-related 

disputes, since the WHO had established administrative procedures and an appeal was 

possible before the ILOAT against these decisions. Interestingly, the Court noted that 

without such procedures, the immunity would be rejected because of the jus cogens 

right of access to justice. 

 

As noted by Ricardo Pavoni, this ‘Argentine jurisprudence seems to constitute a 

unicum worldwide.’1511 Nevertheless, one may note that the Italian Court of Cassation, 

in its Pistelli decision against the EUI, explicitly mentioned that Article 6 ECHR, read 

together with Article 6 TEU, Article 48 TEU, Article 14 ICCPR and Article II-47, 

paragraph 2 of the Charter of Fundamental Fights, qualified as a core value of 

European ‘institutionality’ and of its jus cogens.1512 The translated wording reads as 

follows: ‘the Institute was created by member countries of the European Union in 

order to promote the importance of European cultural heritage and its constitutional 

traditions, as well as its institutions; it could not therefore be founded on the basis of a 

convention that contrasted with a cardinal value of European institutionality and its 

ius cogens, a value enshrined by Article 6/2 of the Treaty on the European Union (as 

amended by the Treaty of Amsterdam […] – read in connection with Article 6 of the 

ECHR and Article 46(d) of the EU treaty (see also Article 14 ICCPR) – and by 

Article II-47/2 of the Charter of Fundamental Rights of the European Union).’1513 The 

exact meaning of this statement remains uncertain, mainly because the Court seems to 

limit the scope of this jus cogens norm to the European institutions, which does not 

correspond to the understanding of jus cogens norms as defined in Article 53 

VCLT.1514 Moreover, it is noteworthy that the Court never referred to this qualification 

anymore in its posterior case-law, even in cases in which it lifted the immunity of 

international organizations due to the absence of dispute settlement mechanisms.1515 
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 Supreme Court, Fibraca Constructora S.C.A. v. Comisión Técnica Mixta de Salto Grande, CSJN, 7 

July 1993, 316 Fallos de la Corte Suprema 1669 (Argentina). This case-law was confirmed by 

posterior cases discussed in R.E. Vinuesa, ‘Argentina’, in A. Reinisch, ed., The Privileges and 

Immunities of International Organizations in Domestic Courts (Oxford, Oxford University Press 2013) 

pp. 17-30. 
1510

 Argentinian Supreme Court, Duhalde (n. 594). 
1511

 R. Pavoni (n. 1397) p. 100. 
1512

 Italian Court of Cassation, Pistelli (n. 607). 
1513

 Ibid., see the translation of the judgment in English in ILDC 297 (IT 2005) para. 14.3. 
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 See supra, section II.3.3. In a 2008 decision, the Swiss Federal Supreme Court explicitly rejected 

that the right of access to justice as stated in Article 6(1) ECHR and Article 14 ICCPR would constitute 

jus cogens. Swiss Federal Supreme Court, Youssef Nada (n. 601) para. 7.3. 
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 Italian Court of Cassation, Alberto Drago (n. 607). 
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Hence, one may question whether the Court really intended to refer to peremptory 

norms of international law in this decision.1516  

 

V.9.4 Third parties 

 

Next to contractual and employment-related disputes, international organizations may 

also engage their liability towards third parties if their activities caused harm to these 

third parties. As demonstrated in section IV.2.3 of this PhD, this is the area in which 

the dispute settlement mechanisms established by international organizations – if any 

– are the most unsatisfactory. The few mechanisms existing do generally not offer 

sufficient guarantees of independence and impartiality and/or have at most the power 

to issue recommendations which are left to the discretion of the executive heads of 

international organizations. 

 

This section is divided pursuant to the categorization of activities defined at the 

beginning of the PhD, namely peace and security operations, international territorial 

administration and economic governance.  

 

A. Peace and security operations 

 

Peace support operations may cause injury and damage to individuals. National cases 

relating to peacekeeping operations often focus on two issues: immunity and 

command. In this subsection, only the former aspect will be examined.1517 

 

Most of these cases are directed against the UN and – more exceptionally – against 

NATO. In relation to the EU, it is necessary to remind that Article 274 TFEU opens 

the door to national jurisdictions of Member States in disputes for which the CJEU 

has no jurisdiction. Given that the latter has no competence to deal with claims 

relating to CSDP operations, national jurisdictions in Member States have 

competence to deal with such cases. 1518 As to non-EU States, EU immunities are 

generally based on bilateral treaties. Hence, cases could incur in which such non-EU 

national jurisdictions would be willing to balance the immunity of the EU with the 

right of access to justice of individual victims. However, as noted by Ramses Wessel, 

‘[n]o case is known in which non-EU Courts have pronounced expressly on questions 

relating to the jurisdictional immunity of the EU.’1519  

 

                                                 
1516

 In the same sense, see A.-M. Thévenot-Werner (n. 1465) p. 122.  
1517

 On the question of command, see supra, chapters I.6 and I.7. 
1518

 For further discussion, see F. Naert (n. 363) pp. 331 ff. 
1519

 R. Wessel, ‘Immunities of the European Union’, 10 International Organizations Law Review 

(2013) pp. 395-418, p. 415. 
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In the existing case-law, to my knowledge, there is no example of a national 

jurisdiction having lifted the immunity of the UN or of NATO in a case relating to 

peace and security operations. Notwithstanding the observation that all these national 

judges have reached the same conclusion, it is interesting to note that they have 

adopted diverse approaches to reach this conclusion. While doing so, they have 

provided for a wide array of views on a number of core issues underlying the theme of 

this PhD, such as the scope of immunities of international organizations and more 

particularly of the UN in the field of peace and security operations and the question of 

whether such immunities should be lifted in cases where the claims raised by 

individuals concern violations of jus cogens norms or serious human rights violations. 

 

a. Stichting Mothers of Srebrenica cases against the UN before Dutch 

jurisdictions 

 

The facts1520 at the origin of these cases – as well as the cases brought only against the 

Dutch State for its responsibility1521 – have been discussed earlier in this PhD. In the 

case brought by the Mothers of Srebrenica against both the Dutch State and against 

the UN to hold the latter responsible for its failure to prevent the massacre, a first 

judgment has been pronounced by the District Court in The Hague in 2008. The 

District Court started its reasoning by holding that the immunity of international 

organizations was treaty-based and that what was ‘decisive for the establishment of 

the interpretation of standards of immunity of international institutions is what the 

parties to the treaty agreed to in the founding treaty in question.’ 1522  The Court 

considered Articles 31 and 32 of the VCLT as the applicable rules of interpretation – 

notwithstanding the fact that Article 4 of the VCLT expressly mentions that the latter 

only applies to treaties concluded after its entry into force, which is not the case of the 

UN Charter nor of the General Convention. Applying these rules to the immunity 

provisions in these two sources, the District Court ruled that it did not have 

jurisdiction to hear the case because of the full immunity from jurisdiction of the UN 

before national courts.1523 

 

This decision appears to have been guided by concerns over weakening the world’s 

peace and security structures if UN immunity was lifted.1524 The plaintiffs inter alia 

claimed that the right of access to a court constituted an exception to the immunity 

principle. The District Court acknowledged the importance of the availability of an 

alternative mean, but refrained from concluding that its absence automatically obliged 

the Court to lift the immunity of the UN. It referred to the ECtHR decisions in 

                                                 
1520

 See supra, chapter I.2 and section II.1.1. 
1521

 See District Court in The Hague, Stichting Mothers of Srebrenica (n. 130); Dutch Supreme Court, 

Mustafić (n. 126); Dutch Supreme Court, Nuhanović (n. 126). For further information, see supra, 

chapter I.6 and sections II.1.1 and II.3.1. 
1522

 District Court in The Hague, Stichting Mothers of Srebrenica (n. 130) para. 5.11. 
1523

 Ibid.; see J. Wouters & P. Schmitt (n. 245). 
1524

 C. Ryngaert (n. 222) p. 147. 
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Behrami and Behrami v. France and Saramati v. France, Germany, and Norway,1525 

considering that the ECtHR had held that the ECHR should not be an impediment to 

the effective implementation of duties by international missions under UN 

responsibility. The District Court in The Hague applied a similar reasoning to 

conclude that Article 6 of the ECHR could not be used as a ground for exception to 

the UN’s absolute immunity under international law. 1526  Yet, this reading of the 

Behrami and Saramati case-law is not uncontroversial and it may be argued that the 

ECtHR did not unambiguously pronounce itself on the precedence of Article 103 of 

the UN Charter over the ECHR.1527 Moreover, the facts in this case concentrated on 

liability, while in the case at hand the focus was held on the immunity of the UN.    

 

The ‘Mothers of Srebrenica’ appealed this decision and on 30 March 2010, the Court 

of Appeal in The Hague upheld the 2008 ruling, considering that it did not have 

jurisdiction to hear the case because of the immunity from jurisdiction of the UN.1528 

In a crucial statement, the Court of Appeal explained that because of the UN’s far-

reaching powers, its special position in the maintenance of peace and security and the 

fact that it frequently intervenes in conflict situations, ‘[t]here is a real risk that if the 

UN did not enjoy, or only partially enjoyed immunity from prosecution, the UN 

would be exposed to claims by parties to the conflict and summoned before national 

courts of law of the country in which the conflict takes place. In view of the 

sensitivity of the conflicts in which the UN may be involved this might include 

situations in which the UN is summoned for the sole reason of obstructing any action 

undertaken by the Security Council, or even preventing it altogether. It is not 

inconceivable, either, that the UN is summoned in countries where the judiciary is not 

up to the requirements set by the ECHR. The immunity from prosecution granted to 

the UN therefore is closely connected to the public interest pertaining to keeping 

peace and safety in the world. For this reason it is very important that the UN has the 

broadest immunity possible allowing for as little discussion as possible. In this light 

the Court of Appeal believes that only compelling reasons should be allowed to lead 

to the conclusion that the United Nations’ immunity is not in proportion to the 

objective aimed for.’1529 

 

The plaintiffs considered that two such compelling reasons could be invoked in their 

case. First, they argued that very serious offences were involved and that the UN had 

not sufficiently acted to prevent the genocide. Second, they based their argumentation 

                                                 
1525

 ECtHR, Joined Cases Behrami & Saramati (n. 74). 
1526

 For an analysis of this decision see G. den Dekker, ‘Immunity of the United Nations before the 

Dutch courts’, The Hague Justice Portal (2008) available at 

http://www.haguejusticeportal.net/eCache/DEF/9/569.TD1GUiZMYW5nPUVO.html.  
1527

 See the comment of Rosanne van Alebeek to the decision of the Dutch Supreme Court, Stichting 

Mothers of Srebrenica (n. 299) in ILDC 1760 (NL 2012) A4. The Supreme Court similarly referred to 

the Behrami and Saramati case-law of the ECtHR in its decision. See also ECtHR, Al-Jedda v. the 

United Kingdom (n. 124); M. Milanovic, ‘Al-Skeini and Al-Jedda in Strasbourg’, 23 European Journal 

of International Law 1 (2012) pp. 121-139. 
1528

 Court of Appeal in The Hague, Stichting Mothers of Srebrenica (n. 299). 
1529

 Ibid., para. 5.10 
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on the right of access to justice, which would be violated due to the failure of the UN 

to establish alternative remedies, which they qualified as a violation of Article VIII, 

Section 29 of the General Convention.  

 

On the first point, the Court of Appeal considered that the main reproach made 

against the UN was that it failed to prevent the genocide, which ‘is serious’ but ‘it is 

not that pressing that immunity should be waived or that the UN’s invocation of 

immunity is, straightaway, unacceptable.’1530 On the second issue, the Court of Appeal 

noted that Article 103 of the UN Charter did ‘not preclude testing the immunity from 

prosecution against article 6 ECHR and article 14 ICCPR. Article 103 provides that in 

the event of a conflict between the obligations of the Members of the UN under the 

Charter and their obligations under any other international agreement, their 

obligations under the Charter shall prevail. The Court of Appeal is of the opinion that 

this was not intended to allow the Charter to just set aside like that fundamental rights 

recognised by international (customary) law or in international conventions.’ 1531 

Hence, the Court of Appeal refused to consider Article 103 as a conflict rule in this 

case and rather referred to the Waite and Kennedy case-law of the ECtHR in verifying 

the existence of alternative means. It observed that the plaintiffs had available to them 

such alternative means, as the possibility to lodge a claim against the perpetrators of 

the massacre and the Dutch State – which they already did. As a consequence, the 

Court rejected the request of the Mothers of Srebrenica and dismissed the case. 

 

These findings may be criticized 1532  because these alternative means are directed 

towards other entities than the international organization and based on different 

violations.1533 Moreover, the Court of Appeal does not take into account the argument 

of the plaintiffs based on Article VIII, Section 29 of the General Convention, 

following which the UN bears an obligation to establish dispute settlement 

mechanisms itself.  

 

This being said, one can hardly deny that these means constitute reasonable 

alternative means. Indeed, while the District Court in The Hague had rejected the 

claim against the UN on 8 July 2008, it only rendered its decision against the Dutch 

State – which joined the case as Intervening Party – on 16 July 2014. In this judgment, 

the District Court concluded to that the ‘State is liable for damages incurred by the 

persons […] represented by the Stichting, resulting from the cooperation extended by 

                                                 
1530

 Ibid. 
1531

 Ibid., para. 5.5. 
1532

 See also B. Brockman-Hawe, ‘Questioning the UN’s Immunity in the Dutch Courts: Unresolved 

Issues in the Mothers of Srebrenica Litigation’, 10 Washington University Global Studies Law Review 

4 (2011) pp. 727-748; G. den Dekker & J. Schechinger, ‘The Immunity of the United Nations before 

the Dutch courts revisited’, The Hague Justice Portal (2010) available at 

http://www.haguejusticeportal.net/index.php?id=11748 pp. 7-9; T. Henquet, ‘International 

Organisations in the Netherlands: Immunity from the Jurisdiction of the Dutch Courts’, 57 Netherlands 

International Law Review 2 (2010) pp. 267-301, p. 293.  
1533

 I.F. Dekker & C. Ryngaert (n. 1192) p. 102. 
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Dutchbat to the deportation of the male refugees who in the late afternoon of July 

13th 1995 were deported from the compound in Potočari by the Bosnian Serbs and 

subsequently killed.’1534 

 

The lawyers of the group initiated appeal proceedings before the Dutch Supreme 

Court and on 13 April 2012, the latter issued the final decision in this case, according 

the absolute immunity to the UN.1535 The Supreme Court adopted a different reasoning 

than the Court of Appeal and considered that the latter had ‘erred in examining, on the 

basis of the criteria formulated in Beer and Regan and Waite and Kennedy, whether 

the right of access to the courts as referred to in article 6 ECHR prevailed over the 

immunity invoked on behalf of the UN.’ 1536  In view of the Supreme Court, this 

immunity was absolute and ‘respecting it is among the obligations on UN member 

states which, as the ECtHR took into consideration in Behrami, Behrami and Saramati, 

under article 103 of the UN Charter, prevail over conflicting obligations from another 

international treaty.’1537 Hence, pursuant to Article 103 and to the special position of 

the UN, the Court did not have to discuss the conflict between the right of access to 

justice and the immunity of the UN, since the latter automatically prevailed over the 

former.  

 

This view may be subject to discussion, as suggested by several scholars, because of 

the biased understanding by the Dutch Supreme Court of the Behrami and Saramati 

case-law of the ECtHR, which never proclaimed such far-reaching consequences in 

terms of clearly designating Article 103 of the UN Charter as a conflict rule.1538  

 

As to the question of whether this immunity of the UN should be superseded by the 

right of access to justice in case of claims based on alleged genocide or other serious 

violations of human rights, the Mothers of Srebrenica argued in their writ of summons 

in cassation that ‘[t]here is no higher norm in international law than the prohibition of 

genocide. This norm in any event takes precedence over the other norms at issue in 

this legal dispute. The enforcement of this norm is one of the main reasons for the 

existence of international law and for the most important international organisation, 

the UN. This means that in cases of failure to prevent genocide, international 

organisations are not entitled to immunity, or in any event the prohibition should 

prevail over such immunity. The view that the UN’s immunity weighs more heavily 

in this instance would mean de facto that the UN has absolute power […].’1539  
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1538

 R. van Alebeek (n. 1527) A4; O. Spijkers, ‘The Immunity of the United Nations before the Dutch 

Courts (Case Note)’, 51 Military Law and the Law of War Review 2 (2012) pp. 361-394, p. 385. 
1539

 This excerpt of the writ in summons in cassation was quoted in Dutch Supreme Court, Stichting 

Mothers of Srebrenica (n. 299) para. 4.3.7. 
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The Supreme Court rejected this argument. In order to justify its decision, it notably 

referred to the ECtHR Al-Adsani judgment1540 and the ICJ judgment in Jurisdictional 

Immunities of the State,1541 in which these courts concluded that the seriousness of 

alleged crimes or their qualification as jus cogens norms did not justify a rejection of 

State immunity.  

 

The Dutch Supreme Court further noted that, in paragraph 101 of its Jurisdictional 

Immunities of the State judgment, the ICJ had held it could find ‘no basis in the State 

practice from which customary international law is derived that international law 

makes the entitlement of a State to immunity dependent upon the existence of 

effective alternative means of securing redress.’1542 This decision of the ICJ clearly 

rejected the requirement of alternative means as a prerequisite for the maintenance of 

immunity. However, this decision concerned State immunities, while the case at hand 

related to international organizations’ immunities. Surprisingly, although the Supreme 

Court extensively discussed the difference between UN immunity and State 

immunity, this difference did not justify a different outcome in this case. Hence, it 

concluded that UN immunity had to be upheld ‘regardless of the extreme seriousness 

of the allegations on which [the applicants] base their claims.’1543  

 

This reliance on the ICJ case-law relating to State immunities should be condemned 

in my view. Indeed, there are fundamental differences between the two regimes of 

immunities, as discussed supra,1544 which should have prevented the Dutch Supreme 

Court from simply transposing the ICJ decision to the case at hand.1545    

 

Two additional comments may be made in relation to this decision: first, it is 

interesting to note that in his advisory opinion, Advocate General Paul Vlas had 

applied the Waite and Kennedy test to this case, concluding to the existence of an 

internal alternative means pursuant to paragraph 48 of the Agreement on the status of 

the UNPROFOR in Bosnia and Herzegovina.1546 Yet, this provision called for the 

establishment of a standing claims commission, which was never set up in practice. 

Second, it is also noteworthy that the Mothers of Srebrenica asked the Court to submit 

a request for preliminary ruling with the CJEU on the issue that their fundamental 

rights consecrated by the EU legal order were allegedly threatened by the immunity of 

the UN. Yet, the Supreme Court did not see the need to submit such request to the 

CJEU.  
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The lawyers brought the case before the ECtHR, which rendered a unanimous 

decision of inadmissibility on 11 June 2013. It notably considered that a civil claim 

did not override immunity for the reason that it was alleging a particularly grave 

violation of international law, even a norm of jus cogens. Moreover, the particular 

mission of the UN justified the differentiation of this case from the Waite and 

Kennedy case-law, so that in these circumstances, the absence of alternative access to 

a jurisdiction did not oblige the national courts to step in.1547 Interestingly, the Court 

nevertheless briefly referred to the cases brought against the Dutch State in holding 

that ‘[t]he Court cannot at present find it established that the applicants’ claims 

against the Netherlands State will necessarily fail.1548 

 

In the end, all these jurisdictions came to the same conclusion, namely that the UN 

had to enjoy immunity from jurisdiction before national jurisdictions. Yet, as noted by 

Otto Spijkers in a case note commenting these decisions, one may deplore that 

‘[t]hrough their constant disagreement, the Dutch courts unfortunately give the 

impression that, even though there is no question about the outcome – the UN must 

enjoy immunity – there is fundamental disagreement about the way to get there.’1549 

 

b. US cases related to the cholera outbreak in Haiti against the UN  

 

Other cases involving human rights considerations have been brought against the UN 

in other parts of the world, such as the cases brought before US jurisdictions for the 

responsibility of the UN in the Haitian cholera outbreak. So far, cholera killed over 

8,000 people and infected more than 700,000 people in Haiti. 

 

The UN Stabilization Mission in Haiti – MINUSTAH – had been established on 1 

June 2004 by a UN Security Council Resolution 15421550 to support the Transitional 

Government in Haiti. Following the earthquake on 12 January 2010, which caused 

more than 220,000 deaths according to Haitian Government figures, the UN Security 

Council increased the force levels of MINUSTAH to support the recovery, 

reconstruction and stability efforts. 1551  In October 2010, the UN deployed its 

peacekeeping troops to support MINUSTAH. The troops were posted in the Haitian 

town of Méyè, which is close to a tributary of Haiti’s largest river, the Artibonite 

River. Only a few weeks after the arrival of these troops in Haiti, the first cases of 

cholera were reported by the Haitian Ministry of Public Health. After Brazil and 
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Uruguay, the greatest number of militaries serving in the MINUSTAH force came 

from Nepal, where a major outbreak of cholera had occurred briefly before the 

peacekeepers left their country.  

 

On 6 January 2011, an Independent Panel composed of four top medical experts was 

set up by the UN Secretary-General to identify the source of the cholera outbreak in 

Haiti.1552 According to their research findings, ‘the 2010 Haiti cholera outbreak was 

caused by bacteria introduced into Haiti as a result of human activity; more 

specifically by the contamination of the Meye Tributary System of the Artibonite 

River with a pathogenic strain of the current South Asian type Vibrio cholerae. This 

contamination initiated an explosive cholera outbreak downstream in the Artibonite 

River Delta, and eventually throughout Haiti. This explosive spread was due to 

several factors […]. The introduction of this cholera strain as a result of 

environmental contamination with feces could not have been the source of such an 

outbreak without simultaneous water and sanitation and health care system 

deficiencies.’ The Panel concluded that ‘the Haiti cholera outbreak was caused by the 

confluence of circumstances as described above, and was not the fault of, or 

deliberate action of, a group or individual.’1553 

  

Despite the fact that the Independent Panel did not expressly recognize the 

responsibility of the UN, a number of factual elements point to the negligence and the 

mismanagement of the UN in this case. The Independent Panel did not identify any 

alternative origin explaining the spread of the disease than the presence of the 

MINUSTAH camp; it considered that the sanitation system within the MINUSTAH 

camp was insufficient ‘to prevent fecal contamination of the Meille Tributary System 

of the Artibonite River.’ As a matter of fact, UN troops have to pass a basic health 

screening prior to their deployment.1554 Yet, as stated by the Nepalese Army’s Chief 

Medical Officer, no Nepalese soldiers deployed as part of the MINUSTAH mission 

were tested for cholera prior to entering Haiti.1555  

 

Despite these elements, UN has continuously denied its responsibility in the outbreak 

of cholera in Haiti. It has refused to adjudicate the claims and to provide remedy to 

the victims.1556 In November 2011, the BAI and the IJDH filed a request for relief and 
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reparation with the chief of the claims unit of MINUSTAH on behalf of 5,000 

victims.1557 This request, based on Article VIII, Section 29 of the General Convention 

and paragraphs 54 and 55 of the SOFA between the UN and Haiti, was rejected by the 

UN, arguing that the claim was of a public nature and that the petitioners could 

consequently not invoke Article VIII, Section 29 of the General Convention, which 

only concerns private law claims. Further consideration of the claims would 

necessarily include a review of political and policy matters.1558  

 

As acknowledged by Bruce Rashkow, Former Director of the General Legal Division 

of the Office of Legal Affairs at the UN, ‘[i]t is difficult to understand the position of 

the United Nations that these claims “are not receivable”. Indeed, as the head of the 

United Nations legal office that routinely handled claims against the Organization for 

some ten years, I did not recall any previous instance where such a formulation was 

utilized in regard to such claims.’1559 

 

Subsequently, survivors and relatives of the victims have launched several 

proceedings before US jurisdictions to obtain a financial compensation for this 

disaster against the UN and MINUSTAH based on alleged sickness and death 

attributable to the UN, as well as negligence, gross negligence/recklessness, wrongful 

death, negligent and intentional infliction of emotional distress, and public and private 

nuisance. Moreover, a number of breaches of international human rights law were 

invoked, including the right to life, the right to health, the right to an adequate 

standard of living, the right to clean water and sanitation and the right to an effective 

remedy.  

 

On 9 October 2013, a class action 1560  was filed against the UN, MINUSTAH, 

Secretary-General Ban Ki-Moon and former Under Secretary-General for 

MINUSTAH Edmond Mulet before the New York Southern District Court on behalf 

of five individuals whose family members died of the cholera or were infected by the 

disease – the Delama Georges et al. v. UN et al. case. On 7 March 2014, the US filed 

a ‘statement of interest’ at the request of the Court in which it supported UN and 

MINUSTAH’s absolute immunity from legal process and suit absent an express 

waiver. Defendants Ban Ki-Moon and Edmond Mulet similarly had to be immune 

from prosecution. Consequently, the US advocated that the Court lacked jurisdiction 

and the action should be dismissed.  
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Both European Law and International Law scholars respectively submitted two 

Memoranda of Law as amici curiae before the District Court in support of the 

individual plaintiffs seeking compensation from the UN for its responsibility in the 

cholera outbreak in Haiti.1561 They presented numerous arguments, that were already 

examined on several occasions in this PhD.1562 Yet, it is relevant to reiterate one of 

their most fundamental findings, namely that this claim constituted a private law 

claim. 1563  Hence, they rightly concluded that the UN was under the obligation to 

establish dispute settlement mechanisms for such claims.  

 

On 9 January 2015, an order was rendered by Judge Paul Oetken of the Southern 

District Federal Court in Manhattan, dismissing the claim brought by the plaintiffs in 

Delama Georges et al. v. UN et al.1564 The Judge held that UN was immune unless it 

expressly waived its immunity, referring to the Brzak v. UN decision of the Court of 

Appeals of the Second Circuit in 2010.1565 Moreover, the Judge noted that ‘nothing in 

the text of the [General Convention] suggests that the absolute immunity of section 2 

is conditioned on the UN’s providing the alternative modes of settlement 

contemplated by section 29.’ Further, ‘[a]s the Second Circuit held in Brzak, the 

language of section 2 of the [General Convention] is clear, absolute, and does not 

refer to section 29: the UN is immune from suit unless it expressly waives its 

immunity.’  

 

The plaintiffs appealed this Order on 27 May 2015, based on three contentions: 

 

1. Whether the District Court erred in ruling that Defendants UN and 

MINUSTAH are entitled to immunity despite having violated their treaty 

obligation to provide a mode to settle private law claims;  

2. Whether the District Court erred in ruling that Defendants Ban and Mulet are 

entitled to immunity in this case simply because they “hold diplomatic 

positions”;  

3. Whether the District Court erred in failing to address the U.S. Plaintiffs’ 

argument that granting immunity in this instance violates their constitutional 

rights to access the federal courts. 

 

Six briefs were submitted in June 2015 as amici curiae in support of the plaintiffs’ 

appeal, including a brief by constitutional law scholars and practitioners. This brief 

presents an interesting argument based on the case-law of the US Supreme Court to 

consider that immunity should not be accorded because it would ‘unconstitutionally 
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impinge on Plaintiffs-Appellants’ fundamental right of access to the courts.’1566 These 

scholars and practitioners invoke a judgment of the US Supreme Court in 1956 

following which the right of access to justice means that the Government may not 

‘bolt the door to equal justice.’1567 The US Supreme Court clarified in a subsequent 

decision that the barrier to the right has to be assessed in balancing two interests: the 

character and intensity of the individual’s interests on one hand and the Government’s 

justification for its exaction on the other hand. 1568  In this case, the constitutional 

lawyers consider that the granting of absolute immunity to the UN would be 

unconstitutional since the plaintiffs would have no alternative means to protect their 

interests, which are significant – such as interests in life, family, health, etc. – and the 

Government fails to offer a satisfactory justification to its exaction.  

 

The other briefs largely defend a similar line of argumentation to the one presented at 

first instance and lengthily discussed in this PhD. In particular, the brief filed in 

support of the appeal by international law scholars and practitioners reiterates the 

obligation of the UN to respond to private law claims and the fact that the tort claims 

brought by these individual parties fit within the definition of private law claims.1569 

Hence, these scholars seek to distinguish this case from the Mothers of Srebrenica 

cases and more generally from public law claims involving UN policy decisions or 

directly related to its functions.1570  

 

In a similar vein, the European scholars and practitioners work to seal the distinction 

in repeating that both the circumstances and the types of acts are fundamentally 

different in the two cases, since waste management is a far cry from UN’s mandate 

under Chapter VII of the UN Charter, which is at the core of the Srebrenica cases.1571 

These scholars further argue that even in cases involving Chapter VII decisions of the 

UN Security Council, European case-law increasingly favors the right of access to 

justice. To illustrate this statement, they refer to the European case-law in relation to 

the UN Security Council targeted sanctions blacklisting individuals for their alleged 

association with terrorist activities. These individuals are deprived of their access to 

justice to challenge such decisions. It is true that an ombudsperson was established by 

UN Security Council Resolution 1904 (2009) to mediate between individuals and the 

Sanctions Committee, but this ombudsperson may hardly qualify as an effective 
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dispute settlement mechanism, since it may not even issue recommendations to the 

Sanctions Committee.  

 

Given this accountability deficit, the CJEU 1572  annulled the EU Regulation 

implementing the UN Security Council Resolution 881 (2002) in its famous Kadi I 

judgment because of a breach of fundamental rights of the EU. Similar decisions have 

been rendered by the ECtHR – notably in Nada v. Switzerland1573 and Al-Dulimi & 

Mont. Mgmt. Inc. v. Switzerland 1574  – and national jurisdictions 1575  in respect to 

national acts implementing UN Security Council Resolutions. It is not the place to 

discuss the details of this case-law here – a plethora of publications has already 

completed this task. 1576  It is true that the reasoning is similar to the one of the 

reasonable alternative means test held in the Waite and Kennedy case-law of the 

ECtHR.1577 This being said, it is also true that this targeted sanctions regime does not 

directly concern the UN’s immunity. 1578  More generally, this targeted sanctions 

regime is a very specific regime based on UN Security Council Resolutions in order 

to fight against terrorism and it remains questionable whether solutions identified in 

this regime can be transposed to the regime of international organizations sensu lato. 

Finally, it is noteworthy that the decisions rendered by European jurisdictions all 

relate to national – or European – legislations implementing UN Security Resolutions 

and not to the UN activities as such. Hence, I submit that this part of the 

argumentation developed by the European scholars in this Memorandum is less 

convincing and somehow far-fetched in my view. Similarly, I do not agree with the 

observation made by these scholars that European case-law in cases involving 

Chapter VII decisions of the UN Security Council increasingly favors the right of 

access to justice. However, the major idea following which the Haiti cholera cases 

have to be distinguished from the Mothers of Srebrenica cases is perfectly defensible, 

as well as the fundamental distinction between private law claims on one hand and 

public law claims on the other.  

 

Surprisingly, one may note that a brief was submitted by former UN officials in 

support of the reversal of the District Court Order. These amici curiae – including Mr. 

Anwarul Chowdhury, Former Under-Secretary-General – expressly held that ‘[t]he 

UN’s actions in this case unquestionably violate its express obligations to provide 
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adequate remedies for victims of private law claims. They also are contrary to the 

values the UN professes, including the importance of the rule of law and access to 

remedies as a fundamental human right. Endorsing the UN’s position is not only 

contrary to the very foundation for its immunity, it will threaten the UN's legitimacy 

and its ability to fulfill its vital mission.’1579 Indeed, these former officials consider 

that this case may irrevocably damage the UN’s reputation and consequently 

undermine its future missions. Moreover, there are no policy reasons in this case to 

justify immunity, since these acts are not related to the UN’s core functions.  

 

Next to this case, additional claims were filed in 2014 in which plaintiffs mainly 

invoked the same arguments to obtain a remedy against the UN and MINUSTAH. 

Interestingly, in a class action filed on 11 March 2014 – Laventure et al. v. the UN et 

al.1580 the plaintiffs argued that UN expressly waived its immunity in the SOFA with 

Haiti since paragraph 54 states that ‘[t]hird-party claims for […] personal injury, 

illness or death arising from or directly attributed to (Stabilization Agreement) shall 

be settled by the United Nations […] and the United Nations shall pay 

compensation.’ 1581  As mentioned earlier in this PhD, this original argument has 

however little chances to succeed in my view. These cases are still pending.  

 

Hence, so far, only one decision has been issued by a US jurisdiction in relation to 

these Haitian cholera outbreak. This decision is in line both with the US jurisdictions’ 

case-law related to UN immunity in other cases, which related to employment-related 

disputes, and with the decisions adopted by Dutch jurisdictions in the Mothers of 

Srebrenica cases discussed supra. Yet, as opposed to the latter cases, where the 2014 

judgment of the District Court in The Hague at least partly recognized the Mothers of 

Srebrenica’s claims, in the cases at hand there is strictly no other alternative means 

where victims could bring their case.  

 

As a result of the growing pressure against the UN’s position, an interesting shift in 

the rhetoric of the UN may be observed.1582 In July 2014, the UN Secretary-General 

Ban Ki-moon stated that ‘[r]egardless of what the legal implication may be, as the 

secretary general of the United Nations and as a person, I feel very sad.’1583 Members 

of the US Congress addressed several letters to the UN Secretary-General supporting 
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the view that the UN had both a moral and a legal obligation to redress the harm 

resulting from its peacekeeping operations. In a 19 February 2015 letter, the UN 

Secretary-General underlined that the UN supports the Government of Haiti to 

prevent further spread of cholera and to establish adequate sanitation and clean water 

in Haiti.1584  

 

c. Belgian cases against NATO’s airstrikes in Libya 

 

In addition to the two sets of cases examined previously in relation to the UN, two 

claims recently filed before Belgian courts in relation to NATO’s air operation in 

Libya deserve particular attention: Jefara and others v. NATO and El Hamidi and 

Chlih v. NATO. These cases were submitted in Belgium because it hosts NATO 

Headquarters. In both claims, relatives of victims who had died or had been injured as 

a result of NATO bombings invoked the ECHR. 

 

In Jefara and others v. NATO,1585 the plaintiffs – who were Libyan and Egyptian 

nationals – first claimed that the immunity from jurisdiction of NATO would 

constitute an abuse of immunity violating Article III of the Ottawa Agreement. This 

provision obliges NATO and its Member States to cooperate to facilitate the proper 

administration of justice and to enter into consultations if a Member State considers 

that there has been an abuse of immunity. In the judgment of 26 April 2013 – which is 

an interim decision1586 – the Judge designated by the President of the Brussels Court of 

First Instance held that this provision could only be invoked by a State Party to the 

Ottawa Agreement. The Judge further added that this provision was limited to the 

actions of staff members, as opposed to those of the entire organization.  

 

In addition, the plaintiffs argued that their right of access to justice – as consecrated in 

a general principle of Belgian law and of Community law (sic), on Article 6(1) ECHR, 

Article 14 ICCPR and in the Charter of Fundamental Rights of the EU – was 

infringed by the immunity granted to NATO. The Judge replied that the plaintiffs 

could not invoke Article 6(1) because they did not fall within the jurisdiction of 

Belgian courts, which constituted a condition pursuant to Article 1 ECHR underlying 

the applicability of the entire ECHR. The Judge referred to the ECtHR Al-Skeini 

judgment 1587  to justify that the State’s jurisdictional competence was primarily 

territorial under Article 1 ECHR. Given that the plaintiffs were of Libyan or Egyptian 

nationality, that the bombings occurred in Libya, that they were conducted in the 
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framework of airstrikes authorized by the UN Security Council and that the Belgian 

State had no command or authority over the region in question, there was no 

sufficient link with Belgium to support Belgian courts’ jurisdiction. Furthermore, the 

President added that the simple fact of bringing the case to Belgian jurisdictions did 

not grant them the protection guaranteed by Article 6(1) ECHR of a right of access to 

justice. The same reasoning was applied to Article 14 ICCPR.  

 

As to the Charter of Fundamental Rights, the President noted that this case did not 

concern the implementation of EU law and the Charter was consequently not 

applicable. Finally, the President noted that there was no general principle of access to 

justice in Belgian law, nor in Community Law. Hence, he rejected the claim and 

upheld NATO’s immunity.  

 

A similar type of argumentation was developed in the second case, in which the 

plaintiffs, a Libyan and a Moroccan national, based their claim on alleged violations 

of Article 2 ECHR – the right to life – and Article 6 ECHR, Article 14 ICCPR and on 

the ‘legal order of the European Community’ given the absence of an internal dispute 

settlement mechanism. Furthermore, the plaintiffs similarly invoked Article III of the 

Ottawa Agreement. 

 

In its judgment of 22 October 2012,1588 the Brussels Court of First Instance rejected 

the claim both in relation to the abuse of immunity and in relation to the right of 

access to justice. The Court considered that the plaintiffs had no link with Belgium at 

the time of the events discussed in the case and that the ECHR did consequently not 

apply to this case. Jurisdiction in the sense of Article 1 ECHR was a condition sine 

qua non, as indicated by the ECtHR in its Al-Jedda1589 and Al-Skeini judgments.1590 

The Court of First Instance further referred to other ECtHR cases including the 

Bankovic judgment, 1591  in which the ECtHR unanimously declared inadmissible a 

request brought against 17 Contracting States by relatives of Serbian victims of 

NATO bombings of the radio-television building in Belgrade. The plaintiffs had not 

sufficiently demonstrated that they fell within the jurisdiction of the ECHR 

Contracting Parties. Given that there was no jurisdiction in the sense of Article 1 of 

the ECHR, the plaintiffs could not invoke Article 6 ECHR.  

 

In order to examine this line of reasoning, it is necessary to comment another 

fundamental ECtHR case, the Markovic v. Italy case, which presented similar facts to 

the Bankovic case described supra, namely a reparation claims brought by relatives of 

persons who died as a result of NATO bombings on a Serbian television building in 
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1999. Given that Italy had provided substantive political and logistical support to 

NATO, the plaintiffs sought reparation against the Italian Government before Italian 

Courts. The Italian Court of Cassation rejected the claim, arguing that it had no power 

to review political acts, applying the doctrine of the ‘act of government’. The 

plaintiffs brought the case to the ECtHR, considering that their right of access to 

justice had been violated as a resulted of this decision, which they assimilated to ‘an 

immunity, either de facto or in practice, because of its allegedly absolute or general 

nature.’1592 The ECtHR, by ten votes to seven, refused this interpretation and held that 

the impossibility for the plaintiffs to sue the State resulted ‘not of an immunity but of 

the principles governing the substantive right of action in domestic law.’1593 

 

In the El Hamidi and Chlih v. NATO case, the Court of First Instance considered that 

the only link to the Belgian State was the fact that NATO’s Headquarters were based 

in Belgium. The Court pursued its reasoning in mentioning that the jurisdiction in 

internal law did not presume the jurisdiction following Article 1 ECHR. From a 

Belgian law perspective, the plaintiffs were allowed to bring the case to Belgian 

jurisdictions because of the presence of NATO’s Headquarters in Belgium. Yet, this 

did not automatically open the right to plaintiffs to successfully invoke Article 6 

ECHR. The Court referred to the Markovic case-law of the ECHR, following which 

two cumulative conditions had to be met in this regard: the right claimed had to prima 

facie possess the characteristics required by Article 6 ECHR and the domestic law had 

to recognize a right to bring an action.1594 In casu, the Belgian Court considered that 

the second condition was not respected given that NATO was granted immunity from 

jurisdiction before Belgian jurisdictions.1595  

 

This judgment may be criticized for a number of reasons. First, the Court adopted a 

circular reasoning in considering that the second condition was not respected and thus 

refusing the application of the ECHR because of the immunity.1596 Second, as noted by 

the ECtHR in Markovic, ‘Article 6 § 1 extends only to “contestations” (disputes) over 

(civil) “rights and obligations” which can be said, at least on arguable grounds, to be 

recognised under domestic law; it does not itself guarantee any particular content for 

(civil) “rights and obligations” in the substantive law of the Contracting States.’1597 

Hence, the Court of First Instance should have assessed whether the claim brought by 

the two plaintiffs could be considered as violating a substantive right guaranteed in 

Belgium or not. There is no trace of such reasoning in the Belgian judgment. Third, 

this judgment seems to contradict the ECtHR Markovic case-law, following which 

‘once a person brings a civil action in the courts or tribunals of a State, there 
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indisputably exists, without prejudice to the outcome of the proceedings, a 

‘jurisdictional link’ for the purposes of Article 1.1.’ 1598  In this case, the Court 

considered that the mere fact that the plaintiffs brought the case in Brussels mainly 

because of the presence of NATO’s Headquarters was not sufficient to create a link 

with Belgian jurisdictions, given that Belgium’s participation in these NATO 

airstrikes was marginal and NATO’s intervention occurred after authorization of the 

UN Security Council.  

 

The reasoning adopted by the Brussels Court of First Instance to refuse a 

‘jurisdictional link’ in this case is consequently not entirely convincing. An appeal 

procedure is currently pending before Brussels Court of Appeal. 

 

This being said, both decisions adopted by Belgian jurisdictions in relation to 

NATO’s immunity confirm the refusal of domestic courts to balance the immunity of 

an international organization with the right of access to justice in the field of 

peacekeeping operations, which is in line with all the other decisions analyzed in 

subsection V.9.4.A of this PhD – although the reasoning followed by the courts 

differs from one case to another.  

 

As a final remark, one may note that none of these decisions examined whether 

reasonable alternative means were available for the plaintiffs to exercise their right of 

access to justice.   

 

d. Belgian Manderlier case against the UN  

 

As a last illustration of national case-law in the field of peace and security operations, 

it seems appropriate to briefly refer to the 1966 case Manderlier v. Organisation des 

Nations Unies et l’État Belge. It is remarkable that in this nearly fifty-year-old case, 

the argument that the UN was bound to set up appropriate methods of settlement of 

disputes of a private law character based on Article VIII, Section 29 of the General 

Convention had already been invoked by the plaintiff to ask the Brussels Court of 

First Instance to reject UN’s immunity. The Court of First Instance recognized that 

the UN had established certain courts of special jurisdiction, but stated that ‘it is an 

undisputed fact that it has not set up any court with a general and unlimited 

jurisdiction. In fact, no independent and impartial international court has been set up, 

before which the plaintiff could bring the defendant to have the claim decided which 

he has brought before the present Court.’1599 The plaintiff argued that this failure was a 

breach of Article 10 of the UDHR
 
and of Article 6 of the ECHR. The UN countered 

that the Agreement reached between the UN and Belgium 1600  constituted an 
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appropriate method of settlement provided for by Article VIII, Section 29. The Court 

of First Instance disagreed with this argument and declared that the Agreement in no 

sense constituted an appropriate method of settlement for deciding a dispute. In its 

view, ‘the UN took a unilateral decision by which [...] it believed itself bound to limit 

its spontaneous intervention.’  

 

However, the Court decided ‘that immunity of the UN was unconditional and had 

been so since the conclusion of the Convention in 1946’, without being abrogated by 

the Universal Declaration of 1948. The latter was merely ‘a collection of 

recommendations, without binding force’ in Belgium. In relation to the ECHR, the 

Court noted that this Convention was concluded between 14 European States only (at 

that time) and that it consequently could not be imposed to the UN.  

 

The Court of First Instance added that ‘it is for the United Nations, and for it alone, to 

set up the courts which would produce an appropriate method of settlement for the 

disputes which it may have with third parties. Immunity from jurisdiction has been 

conferred upon it, however inconvenient may be its results for litigants.’1601 

 

The Appeals Court confirmed the legal reasoning of the Court of First Instance but 

‘admitted that in the present state of international institutions there is no court to 

which the appellant can submit his dispute with the United Nations’ and that this 

situation ‘does not seem to be in keeping with the principles proclaimed in the 

Universal Declaration of Human Rights.’1602 

 

B. International territorial administration 

 

As far as the UNMIK is concerned, UN Security Council Resolution 1244 (1999) 

delegated to the SRSG the power to grant immunities. In UNMIK Regulation 2000/47 

on the Status, Privileges and Immunities of KFOR and UNMIK and their Personnel in 

Kosovo,1603 large immunities were granted to both UNMIK and KFOR. With regard to 

UNMIK, it notably provided that ‘UNMIK, its property, funds and assets shall be 

immune from any legal process. […] UNMIK personnel, including locally recruited 

personnel, shall be immune from legal process in respect of words spoken and all acts 

performed by them in their official capacity.’ 1604  As to KFOR, its personnel was 

granted immunity from jurisdiction before the jurisdictions in Kosovo ‘in respect of 

any administrative, civil or criminal act committed by them in the territory of Kosovo. 

Such personnel shall be subject to the exclusive jurisdiction of their respective 

sending States.’1605 The exclusive competence to waive this immunity was held by the 
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Secretary-General, who had the right and the duty to waive the immunity in cases 

where it would impede the course of justice and could be waived without prejudice to 

the interests of UNMIK.1606 

 

International territorial administration constitutes a specific field in relation to 

immunities. As noticed by the Ombudsman Institution in Kosovo in a 2000 Special 

Report, ‘the main purpose of granting immunity to international organizations is to 

protect them against the unilateral interference by the individual government of the 

state in which they are located, a legitimate objective to ensure the effective operation 

of such organizations. […] The rationale for classical grants of immunity, however, 

does not apply to the circumstances prevailing in Kosovo, where the interim civilian 

administration (UNMIK) in fact acts as a surrogate state. It follows that the 

underlying purpose of grant of immunity does not apply as there is no need for a 

government to be protected against itself.’1607  

 

As far as the UNTAET is concerned, no specific regulation was promulgated in this 

regard. The Principal Legal Advisor to the SRSG of UNTAET rather indicated that 

the General Convention applied to the UNTAET staff.1608  

 

The application of these principles in practice seems to have been inconsistent and 

confusing. This impression is reinforced by the fact that parallel courts have still been 

operating in the early 2000s in Kosovo1609 and the scarce availability of local case-law 

in this field does not provide for much clarification. An interesting study was 

conducted by Frederick Rawski in 2002, in which he referred to certain cases that had 

been communicated to him by UNMIK and UNTAET staff and officials. Based on an 

examination of several cases in which the immunity of UNMIK and UNTAET had 

been discussed, he concluded that ‘the UN is likely to waive or deny immunity 

protections to individual staff members when they are implicated in serious human 

rights violations or other serious crimes. In contrast, both UNMIK and UNTAET have 

invoked or threatened to invoke immunity where there was a question of whether the 

rights of Timorese or Kosovar citizens have systematically been violated as a 

consequence of the implementation of mission policy.’1610  

 

For instance, the practice of delivering executive orders of detention has been subject 

to wide criticism since Kosovar citizens were not able to contest such orders before 

jurisdictions in Kosovo. Similarly, the issue of land dispossession was excluded from 

                                                 
1606

 Ibid., Section 6.1. 
1607

 Ombudsperson Institution in Kosovo, Special Report No. 1 (n. 1001) para. 50. 
1608

 F. Rawski (n. 1264) p. 118. 
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jurisdiction of Kosovar jurisdictions and consequently largely left to the discretion of 

UNMIK authorities.  

 

Beyond this short description, it would exceed the scope of this PhD to provide for an 

exhaustive study of all these cases. Such comprehensive analysis has already been 

performed elsewhere1611 and a close examination of the UNMIK Regulation 2000/47 

was conducted by the Ombudsman in his Special Report No. 1. Hence, it seems 

appropriate to briefly refer to this Report in which the Ombudsman explained that 

UNMIK Regulation 2000/47 was incompatible with international human rights 

standards and more particularly Article 6 ECHR. The system established by this 

Regulation failed to protect individuals against the arbitrary exercises of 

governmental authority and to enable an adequate control over the exercise of powers 

by the executive by an independent legislative power and/or judicial authorities.1612 

 

C.  Economic governance 

 

It has been noted that IFIs ‘are, in general, fairly rare “clients” before national 

courts.’1613 The same statement can be held about other international organizations 

active in the field of economic governance, such as the WTO. So far, the vast majority 

of cases in which individual victims invoked their right of access to justice to ask a 

national jurisdiction to lift the immunity of these international organizations were 

related to employment disputes.1614   

 

So far, no case can be reported in which third parties filed a claim against an 

international organization active in the field of economic governance invoking their 

right of access to justice to trump the immunity of these organizations. Yet, one may 

question whether such evolution would not be possible in light of the recent 

developments in cases involving employment-related disputes. As demonstrated in 

this section, national jurisdictions have refrained from following this case-law in the 

field of peace and security operations mainly because of the interests represented by 

these international organizations in the maintenance of worldwide peace and security. 

However, no such concerns could be raised in relation to the international 

organizations active in the field of economic governance. Moreover, one of the 

concluding remarks of part IV of this PhD noted that the area of economic governance 

constitutes the field in which the accountability towards third parties is the least 

effective. The few existing mechanisms ensure all the more a quasi-judicial 

supervision rather than an effective external mechanism permitting individuals to 
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obtain a remedy from these organizations. Hence, one could imagine that domestic 

jurisdictions would lift the immunity of these organizations in favor of the right of 

access to justice. This being said, national jurisdictions could also be tempted to adopt 

a similar approach to the one followed by the Belgian Court of Appeal case in its 

2012 decision in Belgian State v. S.A. International Hotels Worldwide,1615 in which it 

favored the good functioning of an international organization over the subjective 

rights of a private company as guaranteed by the ECHR. Such argumentation, closely 

linked to the financial viability of the international organization, could indeed play a 

major role in such cases.  

 

V.9.5 Do national jurisdictions constitute adequate settlement 

mechanisms for disputes involving international organizations 

and individuals?  

 

The detailed examination of case-law conducted in this chapter of the PhD confirms 

that national jurisdictions are not of one mind on this thorny issue.  

 

Obviously, in the field of peacekeeping operations, they have refused to consider 

themselves as appropriate fora for settling disputes between individuals and 

international organizations since they unanimously refused to lift the immunity, even 

in the absence of any alternative dispute settlement mechanism. The special mission 

of these international organizations was mainly invoked to justify this position. This 

being said, certain jurisdictions have seemed uncomfortable with this view. For 

instance, in Manderlier, the Brussels Court of First Instance upheld the immunity of 

the UN, but also added that the UN was bound to set up courts to decide on disputes 

arising from its relations in private law. 1616  In a similar vein, in the Mothers of 

Srebrenica case, the Advocate-General at the Dutch Supreme Court stated that ‘[t]he 

fact that the United Nations, within the framework of its “proper functioning” as 

described in the United Nations Charter, is granted immunity above any other 

international organization places a heavy duty upon it, in my opinion, to provide an 

effective, alternative legal procedure for the settlement of disputes which, as a result 

of United Nations peace operations, arise between the organization and citizens. I 

would like […] to express the wish that an adequate solution will be made available 

for the future.’1617 

 

In other fields, as employment-related disputes, the response to this question is subject 

to debate. While certain jurisdictions, such as the Belgian Court of Cassation, have 

considered themselves capable of assessing the dispute settlement mechanisms 

established by international organizations – which a fortiori demonstrates a sufficient 
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degree of self-confidence to consider themselves as adequate dispute settlement 

mechanisms – others have adopted a more deferential approach. For instance, in 

Mendaro v. World Bank, the Court of Appeals for the District of Columbia Circuit 

held that ‘the purpose of immunity from employee actions is rooted in the need to 

protect international organizations from unilateral control by a member nation over 

the activities of the international organization within its territory. The sheer difficulty 

of administering multiple employment practices in each area in which an organization 

operates suggests that the purposes of an organization could be greatly hampered if it 

could be subjected to suit by its employees worldwide.’1618 It is also interesting to note 

a previous statement made by the same Court of Appeals in Broadbent v. 

Organization of American States, following which ‘[a]n attempt by the courts of one 

nation to adjudicate the personnel claims of international civil servants would 

entangle those courts in the internal administration of those organizations. Denial of 

immunity opens the door to divided decisions of the courts of different member states 

passing judgment on the rules, regulations, and decisions of the international bodies. 

Undercutting uniformity in the application of staff rules or regulations would 

undermine the ability of the organization to function effectively.’1619 

 

In my view, no clear-cut answer can be provided to this question, which requires a 

nuanced balancing of following four factors: the necessity for international 

organizations to preserve their autonomy and to effectively function; the right of 

access to justice of private parties; the procedural guarantees of the national 

jurisdiction in question; and its expertise in the field of the law of international 

organizations.1620 These elements have to be balanced not only as separate but also as 

interconnected factors. Indeed, the procedural guarantees of national jurisdictions vis-

à-vis an international organization may be variably threatened pursuant to the field of 

activities of the international organization and the necessity to preserve its autonomy 

and effective functioning. 1621  The closer examination of these four factors in the 

following paragraphs proves that each of them is subject to discussion and may be 

interpreted in divergent directions.   

 

One of the most frequent arguments invoked by international organizations to justify 

their immunity consists in the fact that the latter ensures their effective functioning 

and their autonomy. Yet, as analyzed supra,1622 this argument may be outdated, now 

that international organizations are resolutely established in the international sphere 

and have remarkable political and legal powers – which they arguably did not have at 

the time of their establishment. These elements should enable international 
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organizations to defend their autonomy and to fulfil their missions without needing to 

protect themselves from interference by States through extensive immunities. This 

being said, this argument may not be valid in all situations. It is true that some smaller 

international organizations do not enjoy such extensive powers and remain more at 

the mercy of the States. Moreover, even such a powerful international organization as 

the UN would most probably not be able to compensate all the victims of the cholera 

outbreak for their entire loss – to take an example from the cases that have been 

analyzed in this part. It is needless to explain that such burden would not only threaten 

its implication in future peacekeeping missions but also jeopardize the existence of 

the international organizations itself. Finally, the opening of the competence of 

national jurisdictions over international organizations could have direct negative 

effects in terms of functioning, such as the blocking of financial means owed by 

Member States to international organizations by domestic courts enforcing judgments 

convicting these international organizations or negative effects on the staff 

recruitment, especially in relation to peacekeeping operations.1623 

 

The second factor consists in the necessity to preserve the right of access to justice of 

private parties. In this regard, it seems preferable that international organizations 

establish adequate dispute settlement mechanisms themselves to avoid that national 

jurisdictions are requested to fill the gap. As noted by August Reinisch, ‘[t]he exercise 

of jurisdiction by national courts should not be an end in itself, but rather the means to 

achieve an end: that is, the development of adequate alternative dispute settlement 

mechanisms within international organizations in order to ensure their 

accountability.’1624 However, in the absence of such a mechanism, or if it would not 

sufficiently respond to the guarantees of the right of access to justice, this right can 

only be effectively protected by a rejection of the immunity by the national 

jurisdiction.  

 

In this regard, the most progressive view in favor of the right of access to justice 

indisputably stems from legal scholars. Numerous scholars unequivocally support the 

thesis following which national jurisdictions should reject immunities of international 

organizations if the right of access to justice of victims is not effectively guaranteed. 

As declared by Gerhard Thallinger, ‘domestic courts should restrict an organization’s 

immunity and exercise jurisdiction as long as international organizations have not 

provided for respective inter-organizational (internal) remedies guaranteeing access to 

either an own quasi-judicial body or an external court or arbitral tribunal.’1625 This 

view was also shared by August Reinisch, who noted that ‘domestic courts should 

step in and engage in vicarious dispute settlement’ where internal mechanisms 

established by international organizations are not available or do not present 

sufficiently fair remedies. ‘This would not only satisfy human rights concerns over a 
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right of access to court but would also sufficiently protect the independence and 

functioning of international organizations which are regularly in a position to provide 

for alternative dispute settlement.’1626 

 

One may question whether such progressive approach would not run counter to the 

recent case rendered by the ECtHR in Stichting Mothers of Srebrenica v. the 

Netherlands 1627  in which the ECtHR seemingly suggested national jurisdictions to 

adopt a more cautious approach vis-à-vis international organizations’ immunities, 

even in cases which do not relate to peacekeeping operations. It should be reminded 

that the ECtHR explicitly stated that its judgments in Waite and Kennedy could not be 

interpreted in such absolute terms as to oblige national jurisdictions to lift the 

immunity in the absence of alternative means.1628 This interrogation may be further 

reinforced by the 2012 ICJ judgment in Jurisdictional Immunities of the State.1629 

Although this judgment concerned State immunities, which in my eyes should be 

treated differently from international organizations’ immunities for the reasons 

explained earlier, one cannot predict with certainty that national jurisdictions will not 

be willing to follow a similar path and reject the requirement of alternative means as a 

prerequisite for the maintenance of immunity.  

 

As to the third factor, it is important to keep in mind that the guarantees of the right of 

access to justice including the fair trial conditions should equally protect the 

international organizations before national jurisdictions.1630 Here, the question of both 

the independence and the impartiality of national jurisdictions may be raised vis-à-vis 

international organizations. While this question does not seem to constitute a major 

issue for employment-related disputes or contractual disputes, the assessment of 

activities conducted by international organizations in peace and security operations 

seems more challenging, especially if an individual brings the organization before a 

court in a State directly concerned by the peace and security operation. 

 

It seems thus necessary to guarantee a certain degree of independence and impartiality 

of the national jurisdiction. A priori, in cases involving peace and security 

considerations, it seems reasonable to consider that national jurisdictions that are 

directly involved in a conflict or directly concerned by the operation should not be 

entitled to hear the case. More generally, national jurisdictions in which the conditions 

of the right of access to justice and of the fair trial are not sufficiently respected 

should not be considered as appropriate fora.   
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Finally, the fourth factor relates to the question of the adequate expertise of national 

jurisdictions to hear cases involving international organizations. A priori, one may be 

tempted to consider that national jurisdictions have more expertise to adjudicate 

contractual or tort claims relating to civil liability than to enter into lengthy 

discussions on international law considerations, such as the attribution of conduct 

between international organizations and their Member States, the interpretation of 

waivers of immunities by executive heads of international organizations or the 

internal rules of international organizations. However, the distinction between these 

situations is not clear-cut. For instance, it may seem prima facie reasonable to 

consider that national jurisdictions have sufficient expertise to handle employment-

related disputes of individuals with international organizations. This consideration 

finds support in the case-law adopted by numerous national jurisdictions, as 

demonstrated in this part. However, the opposite view may also be pleaded. Indeed, 

the applicable law in employment disputes mainly consists in the internal law of the 

international organization concerned, its founding articles of agreement, its staff 

regulations, etc. Hence, a specific mechanism established by the international 

organization itself or within the ILOAT seems more appropriate to handle this type of 

dispute than a national jurisdiction.  

 

Nevertheless, beyond these different arguments, I submit that in general, national 

jurisdictions do have sufficient expertise to handle cases involving international 

organizations. In numerous jurisdictions – especially in the higher ones – special 

chambers have been established to handle international law cases. Hence, one may 

confidentially assume that these jurisdictions have sufficient knowledge and expertise 

in international law to apply and interpret the latter in the case brought before them.  

 

Once these parameters are determined, another issue emerges, namely the question of 

whether the national jurisdiction may constitute the appropriate forum in charge of 

balancing these parameters. In this regard, it is important to remind that this question 

belongs as a matter of principle to the competences vested in executive heads of 

international organizations, who have the power of decision on waivers of 

immunity.1631 Yet, the analysis conducted in this PhD has proved that these executive 

heads are rather reluctant to waive the immunity of international organizations. For 

instance, the practice of the UN has been summarized in the Memorandum of Law 

submitted by the UN with the US District Court for the Southern District of New 

York in the case Brzak v. UN,1632 where it acknowledged that while in criminal matters 

it fully cooperates with national law enforcement authorities, including through the 

waiver of immunity: ‘[i]n civil cases, the uniform practice is to maintain immunity, 

while offering, in accord with section 29 of the General Convention, alternative 

means of dispute settlement. In disputes with third parties, the alternative means of 
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dispute settlement offered is usually negotiation, conciliation, mediation and/or 

arbitration.’ 

 

Hence, by force of circumstances, individual victims bring their case to national 

jurisdictions which are de facto obliged to pronounce themselves on the question. In 

my opinion, national jurisdictions are not the best-suited fora to decide on this issue. 

This assessment is corroborated by the extreme diversity of decisions rendered by 

national jurisdictions in this field. As already indicated, ideally, international 

organizations should establish themselves adequate dispute settlement bodies to 

handle all types of disputes that they may have with private parties. Alternatively, 

executive heads of international organizations should more systematically waive the 

immunity in cases where such waiver would support the administration of justice 

without jeopardizing the functioning of the organization.    

 

Nevertheless, in the present state of things, it seems right to plead that when national 

jurisdictions balance the different parameters at stake, they should adopt an active role 

in verifying on the basis of the circumstances of the case if the right of access to 

justice of individuals is protected in an equivalent manner to Article 6 ECHR 

standards. Indeed, qualitative review should be conducted to a certain extent in order 

to avoid that the claimant’s right of access to justice becomes illusory.1633 While doing 

so, national jurisdictions should verify whether the immunity of international 

organizations impaired the essence of the victims’ right of access to justice.1634 If this 

immunity leads to a manifest deficiency in the protection of the rights of the plaintiffs, 

national jurisdictions should ignore the immunity. 1635 However, I submit that they 

should only take such decision after verifying that none of the three other parameters 

described above would justify a different conclusion, especially the factor relating to 

the functioning of the international organization.  

 

Among the minimum due process requirements that alternative means should 

guarantee, both the independence and the impartiality of the dispute settlement 

mechanism occupy a central position. Fundamentally, members of the mechanisms 

should be appointed among non-staff members of the organization on the basis of 

their expertise in the area and for a sufficiently long duration. It is impossible to 

precisely indicate a minimum duration, but it seems reasonable – in accordance with 

the case-law developed by national jurisdictions and with international practice in this 

field – that the mandate should at least last for three years. As an indicative yardstick, 

the duration of five or seven years correspond to the respective duration of 

appointments in the reformed NATO Administrative Tribunal and the UNDT. Ideally, 

hearings should be conducted in public, although this last requirement has frequently 
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been rejected by national jurisdictions and by the ECtHR.1636 Similarly, the availability 

of an appeal procedure should be supported, although not elevated to the rank of 

minimum requirement. Finally, such procedure should result in binding decisions. 

These minimum requirements were essentially developed with regard to employment-

related dispute settlement mechanisms, but there is no reason in my view preventing 

their transposal to other fields of activities of international organizations.  

 

Certain authors have suggested that, if a national jurisdiction decides to lift the 

immunity of an international organization, it should ‘as far as possible, apply the 

internal law of the organization to the case at hand (notably in staff disputes).’1637 To a 

certain degree, it may be considered that the application of the internal substantive 

law of the international organization may indeed counter-balance the rejection of its 

immunity. Such solution may favor a certain equilibrium between on the one hand the 

autonomy of the international organization and on the other hand the individual’s 

right of access to justice.1638 

 

In the alternative, one may take into consideration an innovative idea by August 

Reinisch, suggesting to refer such question for preliminary ruling to the ICJ in a 

system that would be comparable to the one established in the EU pursuant to Article 

267 TFEU.1639 In the European system, such requests addressed to the CJEU interrupt 

the proceedings and the ruling rendered by the CJEU binds the national court. 

Similarly, the ICJ could be granted the competence to issue preliminary rulings 

indicating national jurisdictions whether they shall accept a case involving an 

international organization. This proposal ‘aims to shift immunity controversies to 

resolution at an earlier stage. The idea is to enable contracting states under the 

General Convention or of other immunities treaties in whose courts cases against 

international organizations are pending to request an advisory opinion of the ICJ on 

whether immunity should be upheld or not.’1640 As observed by the author of this 

suggestion, the ICJ is already competent to issue advisory opinions in cases of 

disputes between international organizations and Member States, as illustrated by 

Article VIII, Section 30 of the General Convention. 1641  This provision could be 

extensively interpreted as providing for a legal basis permitting international 

organizations to ask for an advisory opinion as soon as a case is brought before a 

national jurisdiction. Yet, it seems that such request would not have a suspending 

effect on the national judge, even if Section 30 states that the opinion rendered by the 

ICJ ‘shall be accepted as decisive by the parties.’ Hence, to avoid any discussion on 

this issue and to transpose this system more largely to other international 

organizations, it seems that in my view that explicit provisions should be negotiated 
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between international organizations and their Member States in the immunities 

instruments in this sense.1642 This normative proposal to move the balancing decision 

to the ICJ in cases involving international organizations may be supported in my view. 

However, its implementation requires both a prior acceptation by international 

organizations and their Member States added to a number of practical considerations 

to be negotiated by these parties. It is impossible to predict at this stage whether such 

system is likely to be implemented in the future.      

 

V.9.6 Responsibility of the Member State granting immunity 

 

It should be noted that some domestic jurisdictions have condemned the State for its 

responsibility in the conclusion of headquarters agreements granting immunity of 

international organizations, which resulted in a violation of the right of access to 

justice of individuals.  

 

For instance, the owners of an apartment in Paris sought to bring a claim before 

French domestic jurisdictions against the person who leased the apartment in relation 

to a rent increase. However, domestic jurisdictions rejected the case because of the 

absolute immunity enjoyed by the tenant, as employee of UNESCO. The landlords 

brought the case to the French Council of State, which in a 1976 judgment considered 

that this situation resulted in an inequality vis-à-vis public expenditure, for which the 

French State was held responsible. Indeed, the conclusion of the Headquarters 

Agreement with UNESCO had deprived the plaintiffs of their right of access to 

justice. 1643  Yet, this precedent has not been followed by French jurisdictions in 

subsequent case-law.1644  

 

Similarly, both the Colombian Constitutional Court and the Colombian Council of 

State consider that an individual who would be deprived of his/her right of access to 

justice because of the immunity from jurisdiction granted to an international 

organization would have a right to compensation against the Colombian State.1645 

 

This national case-law may be read in parallel with Article 61 DARIO and the case-

law1646 developed by the ECtHR, which affirms that the Contracting Parties to the 
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ECHR may be held responsible if they fail to ensure the compliance with their ECHR 

obligations after having transferred competences to an international organization.1647 

 

Nevertheless, the examples mentioned supra constitute exceptional cases; the vast 

majority of national jurisdictions refuses to follow such a view. It seems indeed more 

appropriate to operate a distinction between situations where the State is convicted for 

a manifest deficiency in the protection of individuals’ rights as guaranteed by Article 

6 ECHR – as in the ECtHR case-law – and a system in which the State would be 

automatically convicted to compensate the individuals in place of the international 

organization. Moreover, a rigid application of these principles may lead to 

disproportionate consequences, notably in relation to international peace missions, 

where it would not seem tenable to hold troop-contributing States responsible for 

damage attributable to the international organization exclusively on the basis that they 

have granted immunity to the organization. Obviously, this observation is not 

pertinent if the damage may be attributed to the State itself. 1648  However, if the 

damage may clearly be attributed to the organization, such far-reaching application of 

this case-law would not only undermine the separate legal personality of the 

organization, but also discourage States of sending their troops with UN operations.1649   

 

V.10 Conclusions to part V 

 

These last decades, one notes that individuals have increasingly sought to file claims 

against international organizations before national jurisdictions.  

 

Nowadays, the legal personality of international organizations is commonly 

acknowledged by domestic jurisdictions, both within Member States and in third 

States.  

 

Confronted with disputes involving individuals before these national jurisdictions, 

international organizations may generally invoke both their immunity from 

jurisdiction and their immunity from enforcement in order to refuse to appear before 

these jurisdictions or to execute decisions brought against them. Given that there is no 

international convention regulating the regime of immunities of international 

organizations, in general, these immunities are set up in their constituent instruments, 

which may be complemented by multilateral treaties and/or bilateral (headquarters) 

agreements and – more exceptionally – provisions of national law. The question of the 

existence of a customary rule of immunities of international organizations remains 

controversial. In my view, no such customary rule has emerged so far.   
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Typically, immunity provisions grant such immunities to international organizations 

and their officials ‘as necessary for the fulfillment of [their] purposes.’ 1650  The 

flexibility of this functional approach permits national jurisdictions to operate a 

balance of interests between the autonomy of international organizations and other 

interests, as the accountability of these organizations. Yet, in practice, the notion of 

functional immunity has frequently been interpreted in absolute terms.  

 

Individuals confronted with the bar of immunities of international organizations have 

sought to limit these immunities by various means. They have notably invoked a 

human rights exception which would permit national jurisdictions to lift the immunity. 

However, neither international nor national jurisdictions have consecrated an 

exception to immunity for human rights violations so far. It is rather the opposite view 

that has been recently defended by the ICJ in relation to State immunity in the 

Jurisdictional Immunities of the State case brought by Germany against Italy, as well 

as by the ECtHR in the Stichting Mothers of Srebrenica and Others against the 

Netherlands decision of 2013, where it held that a civil claim did not override 

immunity for the reason that it was alleging a particularly grave violation of 

international law, even a norm of jus cogens. 

 

Executive heads of international organizations may waive the immunity of the 

organization if such a waiver is required by the proper administration of justice and 

does not prejudice the interests of the organization. Yet, one notices that while 

executive heads have frequently waived immunity for criminal offences, they have 

generally refrained from doing so for civil law claims. This is particularly regrettable 

for disputes arising out of peacekeeping operations, since national jurisdictions have 

so far declined their jurisdiction in these cases and international organizations have 

failed to establish adequate dispute settlement mechanisms. It is understandable that 

the executive heads refuse to waive the immunity in situations where the organization 

could be brought before national jurisdictions which would not sufficiently guarantee 

fair proceedings. Hence, it is defensible to argue that the international organization 

and its personnel should be protected from procedures in States where the national 

jurisdictions do not offer sufficient guarantees as to the independence and impartiality 

of the dispute settlement mechanisms, as well as other fair trial conditions. This 

concern may be exacerbated in the context of peacekeeping operations, during which 

the international organizations may send personnel to States subject to critical 

tensions or warlike situations. The judicial system in such countries may be 

dangerously weak or even inexistent in exceptional cases. Yet, except for these cases, 

a more systematic system of waivers should be promoted, also with regard to civil law 

claims insofar as such claims would not jeopardize the functioning of the 

organization. 
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Consequently, individual victims have followed other paths in their search to restrict 

immunities, notably by seeking to transpose the commercial law exception relating to 

State immunities into the field of international organizations’ immunities. Although a 

few examples may be found of national jurisdictions willing to apply the distinction 

between jure gestionis and jure imperii acts, these examples remain exceptions to the 

general principle following which national jurisdictions refuse to transpose this 

system to international organizations.  

 

Yet, the chances of individual victims to persuade national jurisdictions to lift 

immunities of international organizations have significantly increased with another 

argument: the human right of access to justice. National jurisdictions generally 

refused to enter this debate in the past. Nowadays, their reluctance to reject 

international organizations’ immunity is still valid mainly for disputes relating to 

peacekeeping operations, as demonstrated by decisions rendered both by the ECtHR 

and by national jurisdictions. These jurisdictions seem to have been guided by 

concern over weakening the world’s peace and security structures if immunity was 

lifted. In contrast, contractual or employment disputes involving individuals and 

international organizations do not affect these concerns and national courts have 

issued a wide array of decisions seeking to resolve the conflict between immunities 

and the right of access to courts.  

  

Without repeating here the extensive debates that have taken place before national 

jurisdictions on this issue, one may note an evolution following which numerous 

national jurisdictions have increasingly challenged immunity of international 

organizations in favor of the right of access to justice, not only by virtue of Article 6 

ECHR – in Belgium, in the Netherlands (as far as lower courts are concerned) and 

with a few exceptions in Switzerland – but also as guaranteed by the national 

Constitution – in Germany and in Italy – as well as by the international public order – 

in France and exceptionally in Switzerland – or even as jus cogens – in Argentina. On 

the opposite, other jurisdictions have refused such challenge of immunities of 

international organizations based on the right of access to justice. This is the case for 

domestic courts in Austria, in the United Kingdom and for the Dutch Supreme Court.   

 

These choices of different legal bases have implications in terms of hierarchy of law. 

In this regard, it is interesting to notice that criteria as lex posterior1651 or lex specialis 

have generally not played an important role in national jurisdictions’ case-law. Those 

jurisdictions that have selected Article 6 ECHR as legal basis have been confronted 

with two international norms that were equally applicable in the domestic legal order. 
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 There are exceptions to this observation, such as High Court of Justice, Queen’s Bench Division, 

Commercial Court, Entico Corporation Ltd v. UNESCO (n. 1414). 
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They have mainly sought to solve the tension through interpretations of the ECtHR 

Waite and Kennedy case-law.1652  

 

The reference to the international public order as a legal basis may complicate the 

position of States regarding their international obligations. Indeed, treaties should 

have primacy over rules of international public order, which are to be considered in 

principle as purely internal rules. However, in essence, these jurisdictions did nothing 

else than interpreting Waite and Kennedy case-law as well. The question was 

consequently not so much a conflict between internal and international rules, but 

rather between international rules inter se.  

 

Among international rules, there is no supremacy of international norms based upon 

their object, except for jus cogens norms. The only permissible justification for States 

to avoid their responsibility towards the organization would be to argue that the right 

to a judge may be considered as jus cogens. So far, only the Argentinian Supreme 

Court took that path to solve the conflict with the immunities of international 

organizations.   

 

Among those jurisdictions that examined the dispute settlement mechanisms 

established by international organizations, most of them adopted a rather deferential 

approach and frequently presumed that these internal dispute settlement mechanisms 

guaranteed the right of access to justice. Yet, a few jurisdictions have adopted a more 

progressive approach in verifying the quality of these mechanisms in the light of 

Article 6 ECHR standards. Moreover, several domestic courts rejected the immunity 

of the organization if the latter had not established any dispute settlement mechanism. 

  

This being said, national jurisdictions have generally been more cautious in relation to 

private law disputes that were not related to employment, such as contractual disputes. 

The decisions analyzed in this field have demonstrated that the jurisdictions did not 

prima facie reject a balance of interests at stake, as they tend to do it in relation to 

peacekeeping operations. However, while operating this balance, one may note that 

the functional necessity type of argument has frequently tilted the balance in favor of 

the maintenance of immunity. More generally, it is noteworthy that even those 

jurisdictions that examined the existence of alternative means in this field have 

generally adopted a cautious attitude in rapidly considering that such alternative 

means existed in the case at hand. Indeed, none of these cases contains a detailed 

assessment of the compatibility of alternative means with Article 6 standards. As to 

the cases in which there was no alternative mechanism at all, national jurisdictions 

have refrained from automatically considering that Article 6 ECHR was violated in 

contractual disputes, as opposed to certain employment-related disputes.  
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 This being said, certain jurisdictions did not refrain from clearly giving priority to the right of 

access to justice. See for instance Court of Appeal in The Hague, VEOB & SUEPO v. EPOrg (n. 706), 

para. 3.11; Belgian Court of Cassation, General Secretariat of the ACP Group v. Lutchmaya (n. 574). 
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Hence, it seems that the evolution in favor of the right of access to justice is not 

limited to employment-related disputes, but this field incontestably constitutes the 

area in which national jurisdictions have adopted the most far-reaching decisions. One 

may generally support this evolution in favor of the right of access to justice inasmuch 

as it stimulates international organizations to establish adequate dispute settlement 

mechanisms themselves and offers private parties an effective mean guaranteeing 

their right of access to justice.  
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VI General conclusions and normative proposals 

VI.1 General conclusions1653 
 

International practice provides for numerous examples in which the human rights of 

individuals have been violated as a consequence of acts or decisions attributable to 

international organizations in such various fields as peacekeeping operations, 

international territorial administration, economic governance and staff relations. The 

latter represent the vast majority of disputes brought by individuals against 

international organizations. Next to this category of staff relations, other individuals, 

who are not staff members, may enter into a contractual relationship with the 

organization. Their contract constitutes the main source of applicable law governing 

their relationship. The residual category includes individuals as third parties vis-à-vis 

international organizations. 

 

The analysis conducted in this PhD has demonstrated that one cannot argue anymore 

that international organizations have no human rights obligations whatsoever. There 

are indeed numerous explicit references to human rights by international 

organizations themselves, sometimes unilaterally binding these organizations, 

sometimes leaving the question unanswered whether these considerations have a legal 

character. Moreover, there are a number of human rights that may be considered as 

general rules of international law. Hence, international organizations having 

international legal personality have to abide by these rules as subjects of international 

law. In addition, certain human rights have even attained the status of jus cogens and 

may consequently not suffer any derogation whatsoever. 

 

For the sake of transparency and predictability, one may however deplore that, except 

for one very specific case, international organizations are not yet parties to any human 

rights treaty. The recent Opinion issued by the CJEU as to the incompatibility of the 

draft agreement on the accession of the EU to the ECHR sounds particularly 

regrettable in this view, even if it does not as such terminate the accession process. 

The accession to the ECHR and the possibility for individuals to bring claims against 

the EU before the ECtHR, especially in the field of CSDP, would have been 

particularly welcome.   

 

Despite these human rights obligations, individual victims in general do not enjoy an 

effective right of access to justice against international organizations. It has been 

noted in this PhD that the right of access to justice is a broad concept including the 

right to initiate proceedings but also other related rights including fundamental 

guarantees of due process. Its worldwide recognition has led to its general acceptance 
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as a rule of customary international law as far as national procedures are concerned. 

At the international level, the absence of global dispute settlement mechanisms has 

led certain scholars to conclude that there is no corresponding rule grating the right of 

access to international justice. Yet, international human rights tribunals are 

progressively overcoming obstacles to individuals’ access to justice at the 

international level as well.  

 

In the field of international organizations, one may argue that there is sufficient 

practice and opinio juris to consider that the obligation to establish employment-

related dispute settlement mechanisms has achieved the status of international 

customary law. As far as other types of disputes are concerned, it seems more 

appropriate to argue that access to justice has come partway towards its recognition as 

a true enforceable right under international customary law. There is indeed no 

sufficient practice of international organizations establishing dispute settlement 

mechanisms for other types of disputes to demonstrate the emergence of a larger 

principle of customary law. 

 

Moreover, a number of constitutional arguments may be raised to support the view 

that international organizations are under an obligation to guarantee the right of access 

to justice to individuals affected by their acts and decisions, both vis-à-vis these 

individuals and vis-à-vis their Member States to establish dispute settlement 

mechanisms. Yet, these arguments are subject to discussion and have not led to 

concrete implementation in practice since there are only a few mechanisms 

established by international organizations.   

 

Beyond these direct sources of obligations, it is remarkable that human rights 

provisions consecrating the right of access to justice also exercise a pressure on 

international organizations to set up mechanisms meeting their requirements relating 

to the right of access to justice of individuals. This is a consequence not only of 

decisions taken by national jurisdictions to lift the immunity of international 

organizations in favor of the right of access to justice of individuals but also of 

decisions adopted by international jurisdictions as the ECtHR to uphold Member 

States’ responsibility if the internal dispute settlement mechanism established by the 

international organization does not guarantee an equivalent protection to human rights 

to the one offered by Article 6 ECHR. 

 

In this regard, it is noteworthy that not any ‘machinery’ may be taken into 

consideration to grant an effective right of access to justice. While the dispute 

settlement mechanisms established by international organizations cannot be required 

to meet all the conditions of the right of access to justice based on treaty provisions 

since they are not parties to such human rights treaties, these mechanisms should 

nevertheless offer a human rights protection that is at least equivalent (although not 

necessarily identical) to the protection offered by Article 6 ECHR pursuant to the 

case-law of the ECtHR. It is undeniable that among the different criteria guaranteeing 
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the right of access to justice, the two criteria of independence and impartiality play a 

crucial role. The independence of dispute settlement mechanisms established by 

international organizations is directly related to the mode of appointment of its 

members and the duration of their mandate. Moreover, these members should not be 

selected among the staff members of the organization. As to their impartiality, the 

possibility to challenge the individual members of these mechanisms has to be 

guaranteed to individuals. In addition to these core requirements, a number of 

secondary rules should strengthen these procedures: they should be well organized, 

have the power to take binding decisions and allow public hearings. As to the 

possibility to appeal their decisions, one has to admit that there are still important 

differences in practice and one cannot conclude that such appeal belongs to the 

fundamental conditions of the right of access to justice. Yet, when available, such 

appeal procedure permits to strengthen the due process character of the procedure.  

 

Currently, there is no general dispute settlement mechanism to handle disputes 

involving international organizations, such as the ICJ for States, nor specific dispute 

settlement mechanism for human rights violations attributable to international 

organizations. Numerous scholars – rightly in my view – plead for an opening of the 

ICJ’s contentious competence to disputes between international organizations and 

States. However, it seems that an opening to individuals would not be a practicable 

proposition since it would entail high risks of suffocation of the mechanism. A request 

for an advisory opinion may nevertheless be brought against the background of an 

international dispute and the parties may agree to consider such advisory opinions as 

decisive in the dispute. Yet, the right of initiative of this procedure belongs to the UN 

organs and not to Member States nor individuals a fortiori.  

 

The parties to a dispute may also decide to submit the dispute to an arbitral tribunal or 

to the PCA. In this case, the proceeding is also accessible to individuals. However, it 

requires a consent of both parties, which is more likely to occur in contractual 

relations than in other types of relations between individuals and international 

organizations. This being said, the example of INTERPOL, which agreed in its 

Headquarters Agreement with France that any dispute other than an employment-

related dispute for which the ILOAT is competent should be settled in accordance 

with the Optional Rules for Arbitration between International Organizations and 

Private Parties of the PCA, constitutes an interesting example that could serve as a 

model for other international organizations.  

 

As to human rights mechanisms, the regional human rights jurisdictions’ competence 

is limited to the Member States parties to these human rights conventions and does 

not include international organizations. One could imagine a future opening to 

international organizations, as illustrated by the attempt of the EU accession to the 

ECHR.  
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Instead of adhering to a general dispute settlement mechanism, international 

organizations have generally preferred establishing specific mechanisms themselves. 

A number of concluding observations may be made pursuant to the examination 

conducted in this PhD. 

 

First, there are only few examples of specific dispute settlement bodies established by 

international organizations to settle disputes between individuals and themselves in 

relation to human rights. One may cite the two ‘pilot projects’1654 of HRRP in relation 

to human rights violations attributable to the EULEX mission in Kosovo and HRAP, 

which examines complaints from any person or group of individuals claiming to be 

the victim of a violation by UNMIK of their human rights. Yet, the limitations to their 

mandate and their lack of enforcement power undermine the effectiveness of these 

mechanisms. On a more particular note, the specific follow-up mechanism organized 

in the Rules of Procedure of HRRP may nevertheless serve as an interesting example 

for future human rights mechanisms. Somehow, one may also argue that the EU 

judicial system constitutes another exception to this observation, given that the 

Charter of Fundamental Rights has become a binding instrument and that the CJEU’s 

case-law relates to human rights as general principles of law. 1655  However, the 

exception to the CJEU competence of the CFSP area tarnishes this perception. 

Moreover, the material scope of jurisdiction of the CJEU is not as such specialized in 

human rights violations.  

 

Second, among the different types of relations between individuals and international 

organizations, the staff members are the individuals benefitting from the best judicial 

protection. The analysis conducted in this PhD has shown that several international 

organizations, such as the UN and NATO, have recently reformed their internal 

administrative dispute settlement mechanism to enhance their effectiveness and 

independence. Yet, as far as the UN is concerned, the apparent reluctance of the UN 

Secretary-General to comply with the decisions rendered by the administrative 

tribunals may rapidly extinguish the enthusiasm engendered by the reform. In other 

organizations as well, positive steps may be observed, such as the reinforcement of 

the requirements of qualifications of judges. Nonetheless, there are still certain 

shortcomings, especially on the enforcement of the decisions rendered by these 

jurisdictions. Moreover, one may regret the absence of appellate bodies in most 

employment-related dispute settlement mechanisms.  

 

Third, there are no permanent bodies established to handle disputes relating to peace 

and security or international territorial administration activities. The current dispute 

mechanisms established by the UN and NATO are unsatisfactory and do not offer 

sufficient guarantees of independence and impartiality. One of the most important 

flaws in the current system is that mechanisms are established on an ad hoc basis – 

                                                 
1654

 C. Ryngaert (n.1046) p. 85. 
1655

 I. Pernice (n. 1131) pp. 235-256. 



358 

 

when they actually are established – by the international organizations to handle 

disputes relating to a specific operations or missions. The decision to set them up 

relies consequently upon the discretionary power of the international organization. A 

number of proposals have been discussed to improve this system, among which the 

creation of permanent standing claims commissions. As far as international territorial 

administration is concerned, one of the major concerns against the dispute settlement 

bodies consists in the fact that they do not have any binding power.  

 

Fourth, economic governance decidedly is the area in which accountability towards 

third parties is the least effective. The few existing mechanisms ensure all the more a 

quasi-judicial supervision rather than an effective external mechanism permitting 

individuals to obtain a remedy from these organizations.  

 

Fifth, the sophisticated and diversified dispute settlement system established by the 

EU shall serve as an example for other international organizations to improve their 

accountability towards individuals. 

 

Part V of this PhD has focused on the legal issues encountered by individuals seeking 

to challenge international organizations before national jurisdictions. It has been noted 

that nowadays, the legal personality of international organizations is commonly 

acknowledged by domestic jurisdictions, both within Member States and in third 

States.  

 

Confronted with disputes involving individuals before national jurisdictions, 

international organizations generally invoke their immunity from jurisdiction or their 

immunity from enforcement in order to refuse to appear before these jurisdictions or 

to execute decisions convicting them to pay compensation to private parties. Given 

that there is no international convention regulating the regime of immunities of 

international organizations, in general, these immunities are set up in their constituent 

instruments, which may be complemented by multilateral treaties and/or bilateral 

(headquarters) agreements and – more exceptionally – provisions of national law. The 

question of the existence of a customary rule of immunities of international 

organizations remains controversial. In my view, no such customary rule has emerged 

so far given the inconsistent case-law and practice in this field.   

 

Typically, immunity provisions grant such immunities to international organizations 

and their officials ‘as necessary for the fulfillment of [their] purposes.’ 1656  The 

flexibility of this functional approach permits national jurisdictions to operate a 

balance of interests between the autonomy of international organizations and other 

interests, as the accountability of these organizations. This being said, in practice, 

national jurisdictions frequently interpret the functional immunity in absolute terms.  
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instance in the Charter of the Organization of American States, 1609 UNTS 119 (Article 133). 
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Individuals confronted with the bar of immunities of international organizations have 

sought to limit these immunities by various means. They have notably tried to invoke 

a human rights exception which would permit national jurisdictions to lift the 

immunity. However, neither international nor national jurisdictions have accepted an 

exception to immunity for human rights violations so far. It is rather the opposite view 

that has been recently consecrated by the ICJ in relation to State immunity in the 

Jurisdictional Immunities of the State case brought by Germany against Italy, as well 

as by the ECtHR in the Stichting Mothers of Srebrenica and Others against the 

Netherlands decision of 2013, where it held that a civil claim did not override 

immunity for the reason that it was alleging a particularly grave violation of 

international law, even a norm of jus cogens. 

 

Executive heads of international organizations may waive the immunity of the 

organization if such a waiver is required by the proper administration of justice and 

does not prejudice the interests of the organization. Yet, the practice examined in this 

PhD has demonstrated that executive heads are reluctant to waive immunity for civil 

law claims. This is particularly regrettable for disputes arising out of peacekeeping 

operations, since national jurisdictions have so far declined their jurisdiction in these 

cases and international organizations have failed to establish adequate dispute 

settlement mechanisms. It seems understandable that the executive heads – especially 

the UN Secretary-General – refuse to waive the immunity in situations where the 

organization could be brought before national jurisdictions which would not 

sufficiently guarantee fair proceedings. Yet, except for these cases, a more systematic 

system of waivers should be promoted, also with regard to civil law claims, insofar as 

such claims would not jeopardize the interests of the organization.  

 

Hence, individual victims have followed other paths in their search to restrict 

immunities, notably by seeking to transpose the commercial law exception applicable 

to State immunities to the field of international organizations. Although a few 

examples of national jurisdictions willing to apply the distinction between jure 

gestionis and jure imperii activities to acts of international organizations may be 

found, these examples remain exceptions to the general refusal of national 

jurisdictions to transpose this system to international organizations.  

 

Yet, the chances of individual victims to persuade national jurisdictions to lift 

immunities of international organizations have significantly increased with another 

argument: the human right of access to justice. In the past, national jurisdictions 

generally refrained from entering this debate. This reluctance to reject international 

organizations’ immunity is still valid nowadays for disputes relating to peacekeeping 

operations, as demonstrated by the decisions rendered both by the ECtHR and by 

national jurisdictions in this area. These jurisdictions seem to have been guided by 

concern over weakening the world’s peace and security structures if immunity was 

lifted. In contrast, private law or employment disputes involving individuals and 

international organizations do not affect these concerns and national courts have 
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issued a wide array of decisions seeking to resolve the conflict between immunities 

and the right of access to courts. While doing so, numerous jurisdictions in Europe 

have sought to apply the criterion identified by the ECtHR in the parallel cases Waite 

and Kennedy v. Germany and Beer and Regan v. Germany to resolve this conflict. 

The ECtHR decided that ‘a material factor in determining whether granting [...] 

immunity from [...] jurisdiction is permissible is whether the applicants had available 

to them reasonable alternative means to protect effectively their rights under the 

Convention.’1657 

  

One may indeed observe that national jurisdictions have increasingly challenged 

immunity of international organizations in favor of the right of access to justice, not 

only by virtue of Article 6 ECHR – in Belgium, in the lower courts of the Netherlands 

and with a few exceptions in Switzerland – but also as guaranteed by the national 

Constitution – in Germany and in Italy – as well as by international public order – in 

France and exceptionally in Switzerland – or even as jus cogens – in Argentina. Other 

jurisdictions have generally refused such challenge of immunities of international 

organizations based on the right of access to justice. This is for instance the case for 

domestic courts in Austria, in the United Kingdom and for the Dutch Supreme Court. 

 

In their assessment of available dispute settlement mechanisms, national jurisdictions 

have frequently presumed that internal dispute settlement mechanisms established by 

international organizations guaranteed the right of access to justice Yet, some 

jurisdictions have adopted a more progressive approach in verifying the quality of 

these mechanisms in the light of Article 6 ECHR standards and lifting the immunity if 

this quality was not deemed to be sufficient. Moreover, several domestic courts 

rejected the immunity of the organization if the latter had not established any dispute 

settlement mechanism whatsoever. 

 

This being said, one notices that national jurisdictions have generally been more 

cautious in relation to private law disputes that were not related to employment, such 

as contractual disputes. The decisions analyzed in this field have shown that the 

jurisdictions did not prima facie reject a balance of interests at stake, but that the 

functional necessity type of argument has frequently tilted the balance in favor of the 

maintenance of immunity.  

  

One may support this evolution in favor of the right of access to justice inasmuch as it 

stimulates international organizations to establish adequate dispute settlement 

mechanisms themselves. 

 

In the next chapter, 15 normative proposals indicate how the various actors involved 

in these issues – starting with the international organizations themselves, but also 

Member States and their national jurisdictions – could possibly react to overcome the 
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conflict between the right of access to justice of individual victims of human rights 

violations and the interests of international organizations protected through their 

immunities. All these proposals have been extensively discussed elsewhere in this 

PhD. The aim of this next chapter is to compile these proposals in a short and 

accessible list.      

 

VI.2 Normative proposals  
 

1. Both the scope and the content of human rights obligations of international 

organizations require urgent clarification. This objective could be achieved on 

the one hand through the negotiation and the integration of clear references to 

human rights obligations directly in the constitutive agreements or in 

multilateral treaties between the Member States and on the other hand through 

the accession of international organizations to human rights treaties.   

 

2. In a similar vein, the opening of the core human rights treaties to international 

organizations could simultaneously enable the latter to submit themselves to 

the competence of the treaty monitoring bodies. These mechanisms would 

permit individuals – but not only individuals, also States and eventually other 

international organizations parties – to denounce human rights violations. As 

such, the treaty monitoring bodies would be entitled to issue recommendations 

to the international organizations and to monitor their compliance. It is true 

that the absence of binding decision-making power deprives such mechanisms 

of any qualification as effective dispute settlement mechanisms guaranteeing 

the access to justice to individual victims of human rights violations by 

international organizations. Yet, such system would offer the advantage of 

clearly defining the set of legal rules applicable to international organizations 

and constitute an interesting accountability mechanism permitting to denounce 

human rights violations and to attract the attention of the international 

community on such violations. 

 

3. As a response to the lack of global dispute settlement mechanism where 

individuals could file claims against international organizations, international 

organizations could commit themselves to submitting their disputes with 

private parties to the PCA as a default mechanism for disputes that are not 

employment-related. Such commitment could be enacted in the Headquarters 

Agreement, as in the example of INTERPOL and France.  

 

4. In the field of employment-related disputes, it has been noted in this PhD that 

administrative tribunals established by the international organizations 

themselves are the most adequate fora to handle disputes between an 

international organization and its staff members. Yet, the binding power of 

their decisions should be guaranteed. Moreover, these bodies should be 
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reformed to strengthen their effectivity and independence. This could occur 

through a reinforcement of the qualification requirements of judges, the 

extension of the duration of their appointment, their selection on the basis of 

their expertise in the specific area and among individuals who do not belong to 

the staff members of the organization. Moreover, the procedure applied within 

these jurisdictions should guarantee the due process of individuals, including 

through the organization of public hearings and the promotion of the principle 

of equality of arms. An appellate procedure would also be welcome. As 

happened within the UN system, the other mechanisms, starting with the 

ILOAT because it is the most representative administrative tribunal, should be 

reformed to permit an appeal to both parties to the dispute under identical 

conditions in order to guarantee the equality of arms.  

 

5. In relation to contractual disputes between international organizations and 

individuals, the practice of referring disputes to arbitration tribunals should be 

supported, as well as the recourse to the PCA and to its Optional Rules as a 

default mechanism.  

 

6. For disputes involving third parties and international organizations in relation 

to peacekeeping operations, international organizations should establish 

permanent claims commissions to deal with private claims relating to 

peacekeeping operations. Their mandate should be extended to include both 

human rights and IHL principles. 

 

7. In relation to international territorial administration, the bodies set up so far by 

international organizations – as the HRAP – present interesting features, but 

are not sufficiently endorsed with binding power vis-à-vis the organization 

itself. Hence, international organizations should strengthen these dispute 

settlement mechanisms so that they could handle human rights violations 

attributable to international organizations in a binding manner. 

 

8. In a similar vein, the binding powers of dispute settlement mechanisms in the 

area of economic governance should be reinforced. Moreover, their mandate 

should be clarified as to include human rights considerations. Such 

clarification would go hand in hand with the first normative proposal 

suggested supra, intending to clarify the relation of international organizations 

themselves with human rights. Such elucidation would indeed be particularly 

welcome in the field of economic governance, given the intense debates 

surrounding this subject. 

 

9. A system of adequate financial limitations could be imposed by the 

international organizations in order to guarantee a certain balance of interests 

between the individuals, their own functioning and – ultimately their own 

survival. Even if such system would contravene the principle of full 
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compensation that should in principle we allocated to victims of wrongful acts, 

the specific interests of international organizations could justify an exception 

to this principle. This could for instance be translated into the grant of a lump 

sum to the victims, into a system established along the lines of the UN General 

Assembly Resolution 52/247 on the temporal and financial limitations of the 

UN’s responsibility or into a limitation of the amount of damages following 

the OAS example, for which the Headquarters Agreement with the US 

expressly exempts the OAS from claims for punitive damages.   

 

10. The regime of immunities should be considered as exclusively based on 

treaties. As such, these treaties should be renegotiated and modified in order to 

incorporate a number of exceptions to the regime of immunities. For instance, 

one could plead for the inclusion of specific exceptions relating to human 

rights considerations in these immunity treaties. It is true however that such 

proposal could be considered as too idealistic and far away from recent 

developments in international and national case-law. Moreover, such 

exception could entail a number of difficulties of interpretation in 

circumscribing the notion of human rights violations. Hence, another – more 

realistic – possibility would be to limit these immunities in order to exclude 

private parties’ claim unrelated to the functioning of the international 

organization. Such limitation could follow the lines of Article 3(1) of the 

Protocol on the Privileges and Immunities of the Benelux Organization for 

Intellectual Property (Marks, Designs or Models) described in this PhD.  

 

11. Furthermore, the system of waivers by executive heads of international 

organizations should be revised. In my view, the regime should be 

systematized so as to oblige these representatives to waive immunities in the 

interests of the administration of justice insofar the functioning of the 

international organization is not jeopardized. In particular, it seems that 

immunities should be systematically waived in presence of grave breaches of 

human rights violations. Of course, this regime should leave the possibility for 

the executive head to refuse the waiver if he/she could reasonably consider 

that the national jurisdictions would not present sufficient guarantees in terms 

of fair trial. Except for these cases, a blanket waiver would seem appropriate 

for cases of human rights violations. Such revisions could be directly 

integrated in immunity provisions in international treaties.  

 

12. In the absence of any alternative dispute settlement mechanism or if such a 

mechanism would not sufficiently guarantee the fair trial requirements, 

national jurisdictions should reject the immunities of international 

organizations after having conducted a balance of the different interests at 

stake. While doing so, they should examine whether the right of access to 

justice is not impaired in its essence and whether the absence of alternative 

mechanism or its quality does not manifestly restrict the individual’s right of 



364 

 

access to justice in a disproportionate manner. As to the minimum due process 

requirements that alternative means should guarantee, both the independence 

and the impartiality of the dispute settlement mechanism occupy a central 

position. Fundamentally, members of the mechanisms should be appointed 

among non-staff members of the organization on the basis of their expertise 

and for a sufficiently long duration – at least for three years. Ideally, hearings 

should be conducted in public. Finally, such procedure should permit the 

issuance of binding decisions and the availability of an appeal procedure 

should be recommended. Besides this examination of the alternative dispute 

means, domestic courts should assess whether a rejection of the immunity 

would not jeopardize the functioning of the international organization, whether 

they consider themselves as having sufficient expertise to handle such cases 

and if the rights to a fair trial of the organization are sufficiently protected. In 

relation to human rights violations attributable to international organizations, it 

is submitted that national jurisdictions should be particularly cautious in their 

assessment as to whether the immunity attaches to the disputed acts of the 

international organization. 

 

13. Once national jurisdictions decide to lift the immunity of international 

organizations, they should inasmuch as possible apply the internal substantive 

law of the international organization, especially in relation to employment 

disputes.  

 

14. A default mechanism should be established for disputes involving 

international organizations and individuals. As indicated in proposal n. 3, the 

PCA could be taken into consideration in this view. Yet, if such proposal 

should not be implemented, one has to admit that national jurisdictions have 

already traced their path as default mechanisms. It is undeniable that this 

evolution has encountered dissatisfaction by international organizations 

themselves though. Hence, the proposal suggested by August Reinisch to grant 

the competence to the ICJ to issue preliminary rulings indicating national 

jurisdictions whether they could take the case should be supported. In this 

sense, explicit provisions should be negotiated between international 

organizations and their Member States in the immunities instruments to 

introduce the principle of preliminary rulings requested by national 

jurisdictions to the ICJ on questions relating to their competence in cases 

involving international organizations.   

 

15. Ultimately, the combination of several proposals including the establishment 

of effective dispute settlement mechanisms by international organizations 

themselves to handle disputes – comprising human rights-related disputes – 

with individuals, a more systematic waiver policy, a clear set of exceptions to 

immunities of international organizations for human rights violations that 

could be defined in treaties to which the international organizations would 
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have adhered, an eventual system of financial limitations and a default 

mechanism of the PCA or of national jurisdictions with preliminary rulings by 

the ICJ, would constitute an ideal solution balancing the rights of access to 

justice of individual victims of human rights violations by international 

organizations and the immunities of these international organizations.  



366 

 

Bibliography 
 

VII.1 Books 
   

R. ABOUHARB & D. CINGRANELLI, Human Rights and Structural Adjustment, 

Cambridge, Cambridge University Press, 2007. 

 

G. ALFREDSSON & R. RING (eds.), The Inspection Panel of the World Bank: A 

Different Complaints Procedure, The Hague/London/Boston, Martinus Nijhoff 

Publishers, 2001. 

 

P. ALSTON (ed.), The EU and Human Rights, Oxford, Oxford University Press, 1999. 

 

P. ALSTON & O. DE SCHUTTER (eds.), Monitoring Fundamental Rights in the EU. The 

Contribution of the Fundamental Rights Agency, Oxford, Hart Publishing, 2005. 

 

P. ALSTON & M. ROBINSON (eds.), Human Rights and Development. Towards Mutual 

Reinforcement, Oxford, Oxford University Press, 2005. 

 

J.E. ALVAREZ, International Organizations as Law-makers, Oxford University Press, 

Oxford, 2005. 

 

C.F. AMERASINGHE, Principles of the Institutional Law of International 

Organisations, 2
nd

 edn., Cambridge, Cambridge University Press, 2005. 

 

C.F. AMERASINGHE, Jurisdiction of International Tribunals, The Hague, Kluwer Law 

International, 2003. 

 

C.F. AMERASINGHE, The Law of the International Civil Service, Oxford, Oxford 

University Press, 1994. 

 

M.S.M. AMR, The Role of the International Court of Justice as the Principal Judicial 

Organ of the United Nations, The Hague, Kluwer Law International, 2003. 

 

B.A. ANDREASSEN & S.P. MARKS (eds.), Development as a human right, 2
nd

 edn., 

Antwerp, Intersentia, 2010. 

 

J. ARLOTH & F. SEIDENSTICKER, The ESDP Crisis Management Operations of the 

European Union and Human Rights, Berlin, Deutsches Institut für Menschenrechte, 

2007. 

 

R. ARNOLD & N. QUÉNIVET (eds.), International Humanitarian Law and Human 

Rights Law: Towards a New Merger in International Law, Leiden, Martinus Nijhoff 

Publishers, 2008. 

 

A. ARNULL & D. WINCOTT (eds.), Accountability and Legitimacy in the European 

Union, Oxford, Oxford University Press, 2002. 

 



367 

 

P.H.F. BEKKER, The Legal Position of Intergovernmental Organizations: A 

Functional Necessity Analysis of Their Legal Status and Immunities, Leiden, Martinus 

Nijhoff Publishers, 1994. 

 

W. BENEDEK, K. DE FEYTER & F. MARELLA (eds.), Economic Globalization and 

Human Rights, Cambridge, Cambridge University Press, 2007. 

 

N.M. BLOKKER & H. SCHERMERS, International Institutional law, 5
th

 edn., Leiden, 

Martinus Nijhoff Publishers, 2011. 

 

N.M. BLOKKER & H. SCHERMERS (eds.), Proliferation of International Organisations 

– Legal Issues, The Hague/London/Boston, Kluwer Law International, 2001. 

 

M. BOES & P. VAN ORSHOVEN, Beginselen van het Gerechtelijk Recht, Leuven, Acco, 

2007. 

 

L. BOISSON DE CHAZOURNES, C. ROMANO & R. MACKENZIE (eds.), International 

Organizations and International Dispute Settlement: Trends and Prospects, New 

York, Transnational Publishers, 2002. 

 

D.D. BRADLOW & D.B. HUNTER (eds.), International Financial Institutions and 

International Law, Alphen aan den Rijn, Kluwer Law International, 2010. 

 

A. BROCHES, Selected Essays: World Bank, ICSID and Other Subjects of Public and 

Private International Law, Dordrecht, Martinus Nijhoff Publishers, 1995. 

 

C. BRÖLMANN, The Institutional Veil in Public International Law. International 

Organisations and the Law of Treaties, Amsterdam, Oxford, Hart Publishing, 2007. 

 

S.B. BURBANK (ed.), Judicial independence at the crossroads: An interdisciplinary 

approach, New York, Sage Publishers, 2002. 

 

L. BURGORGUE-LARSEN & A. ÚBEDA DE TORRES, The Inter-American Court of 

Human Rights. Case Law and Commentary, Oxford, Oxford University Press, 2011. 

 

A.A. CANÇADO TRINDADE, The Access of Individuals to International Justice, Oxford, 

Oxford University Press, 2011. 

 

R. CAPLAN, International Governance of War – Torn Territories, Oxford, Oxford 

University Press, 2005. 

 

B. CARIN & A. WOODS (eds.), Accountability of the International Monetary Fund, 

Ottawa, Ashgate and the international Development Research Centre, 2005. 

 

S. CHESTERMAN, You The People - The United Nations, Transitional Administration, 

and State-Building, Oxford, Oxford University Press, 2004. 

 

E. CHILDERS & B. URQUHART, Renewing the United Nations System, Uppsala, Dag 

Hammarskjöld Foundation, 1994. 

 



368 

 

A. CLAPHAM, Human Rights Obligations of Non-State Actors, Oxford, Oxford 

University Press, 2006. 

 

D.L. CLARK, J. FOX & K. TREAKLE, eds., Demanding Accountability: Civil Society 

Claims and the World Bank Inspection Panel, Lanham MD, Rowman & Littlefield, 

2003. 

 

B. CONFORTI & F. FRANCIONI (eds.), Enforcing International Human Rights in 

Domestic Courts, The Hague/Boston/London, Martnus Nijhoff Publishers, 1997. 

 

F. COOMANS & M.T. KAMMINGA (eds.), Extraterritorial Application of Human Rights 

Treaties, Antwerp, Intersentia, 2004. 

 

M. DARROW, Between Light and Shadow: the World Bank, the International 

Monetary Fund and International Human Rights Law, Oxford, Hart, 2003. 

 

G. DE BAERE, Constitutional Principles of EU External Relations, Oxford, Oxford 

University Press, 2008. 

 

C. DE COOKER (ed.), Accountability, Investigation and Due Process in International 

Organizations, Leiden, Martinus Nijhoff Publishers, 2005. 

 

J. DE GREGORIO, B. EICHENGREEN, T. ITO & C. WYPLOSZ, An independent and 

accountable IMF (Geneva reports on the World economy, Oxford, Information Press 

1999. 

 

E. DE WET & J. KLEFFNER (eds.), Convergence and Conflicts of Human Rights and 

International Humanitarian Law in Military Operations, Pretoria, Pretoria Law Press, 

2014. 

 

J. DONNELLY, Universal Human Rights in Theory and Practice, Ithaca, Cornell 

University Press, 1989. 

 

L. DOSWALD-BECK & R. KOLB, Judicial Process and Human Rights: United Nations, 

European and African Systems. Texts and Summaries of international Case-law, 

Kehl-Strasbourg-Arlington, Engel, 2003. 

 

R.-J. DUPUY (ed.), Manuel sur les organisations internationales/ A Handbook on 

International Organisations, 2
nd

 edn., Dordrecht, Martinus Nijhoff Publishers, 1998. 

 

M. EMBERLAND, The Human Rights of Companies. Exploring the Structure of ECHR 

Protection, Oxford, Oxford University Press, 2006. 

 

A. FAITE, J. & L. GRENIER (eds.), Expert Meeting on Multinational Peace Operations: 

Applicability of International Humanitarian Law and International Human Rights 

Law to UN Mandated Forces, Geneva, ICRC, October 2004. 

 

J. FAUNDEZ, J. & C. TAN, (eds.), International Economic Law, Globalization and 

Developing Countries, E. Elgar Publishing, 2010. 

 



369 

 

A.N. FOURIE, The World Bank Inspection Panel and Quasi-Judicial Oversight: In 

search of the ‘Judicial Spirit’ in Public International Law, Utrecht, Eleven 

International Publishing, 2009. 

 

J.A. FOX & C.D. BROWN (eds.), The Struggle for Accountability, The World Bank, 

NGOs and Grassroots Movements, Cambridge, MIT Press, 1998. 

 

F. FRANCIONI, Access to Justice as a Human Right, Oxford, Oxford University Press, 

2007. 

 

B. GHAZI, The IMF, the World Bank Group and the Question of Human Rights, 

Ardsley, Transnational, 2005. 

 

J. GOLD, The rule of law in the International Monetary Fund, International Monetary 

Fund Pamphlet Series No. 32, Washington, International Monetary Fund, 1980. 

 

F. GÓMEZ & K. DE FEYTER (eds.), International Protection of Human Rights: 

Achievements and Challenges, Bilbao, University of Deusto, 2006. 

 

C. HARLOW, Accountability in the European Union, Oxford, Oxford University Press, 

2002. 

 

M. HARTWIG, Die Haftung der Mitgliedstaaten für Internationale Organisationen, 

Berlin, Springer, 1993. 

 

R. HIGGINS, Problems and Process: International Law and How We Use It, Oxford, 

Oxford University Press, 1994. 

 

M. HIRSCH, The Responsibility of International Organisations Towards Third Parties: 

Some Basic Principles, Dordrecht/Boston/London, Martinus Nijhoff Publishers, 1995. 

 

N. JAYAWICKRAMA, The Judicial Application of Human Rights Law, Cambridge, 

Cambridge University Press, 2002. 

 

C.W. JENKS, International Immunities, London, Stevens, 1961. 

 

H. KELSEN, The Law of the United Nations. A critical Analysis of Its Fundamental 

Problems with Supplement, New York, London Institute of World Affairs, 1950. 

 

F.L. KIRGIS, Teacher’s Manual to International Organizations in Their Legal Setting, 

2
nd

 edn., St. Paul, West Publishing Co, 1993. 

 

J. KLABBERS, An Introduction to International Institutional Law, Cambridge, 

Cambridge University Press, 2
nd

 edition, 2009. 

 

J. KLABBERS & A. WALLENDAHL (eds.), Research Handbook On The Law Of 

International Organizations, Cheltenham, Edward Elgar Publishing, 2011. 

 

P. KLEIN, La responsabilité des organisations internationales dans les ordres 

juridiques internes et en droit des gens, Bruxelles, Bruylant, 1998. 



370 

 

M. KLOTH, Immunities and the Right of Access to Court under Article 6 of the 

European Convention on Human Rights, Leiden, Martinus Nijhoff Publishers, 2010. 

 

R. KOLB, The International Court of Justice, Oxford, Hart Publishing, 2013. 

 

R. KOLB, G. PORRETTO & S. VITE, L’application du droit international humanitaire 

et des droits de l’homme aux organisations internationales. Forces de paix et 

administrations civiles transitoires, Brussels, Bruylant, 2005. 

 

J. KOZMA, M. NOWAK & M. SCHEININ, A World Court of Human Rights - 

Consolidated Statute and Commentary, Vienna/Graz, Neuer Wissenschaftlicher 

Verlag - Studienreihe des Ludwig Boltzmann Instituts für Menschenrechte, 2010. 

 

H. KRIEGER, The Kosovo Conflict and International Law: An Analytical 

Documentation, Cambridge, Cambridge University Press, 2001. 

 

C. KU & H. JACOBSON (eds.), Democratic Accountability and the Use of Force in 

International Law, Cambridge, Cambridge University Press, 2002. 

 

S. KUYAMA & M.R. FOWLER (eds.), Envisioning Reform. Enhancing UN 

Accountability in the Twenty-First Century, New York, United Nations University 

Press, 2009. 

 

E. LAGRANGE, La représentation institutionnelle dans l’ordre international: une 

contribution à la théorie de la personnalité morale des organisations internationales, 

The Hague, Kluwer Law International, 2002. 

 

H. LANGHOLTZ, B. KONDOCH & A. WELLS (eds.), 10 International Peacekeeping: 

The Yearbook of International Peace Operations, Leiden, Martinus Nijhoff Publishers, 

2005. 

 

N. LAVRANOS, Legal Interaction between Decisions of International Organisations 

and European Law, Groeningen, Europa Law Publishing, 2004. 

 

J. LAWSON, Het EVRM en de Europese Gemeenschappen: bouwstenen voor een 

aansprakelijkheidsregime voor het optreden van internationale organisaties, 

Deventer, Kluwer, 1999. 

 

M. LINDFELT, Fundamental Rights in the European Union – Towards Higher Law of 

the Land? A Study of the Status of Fundamental Rights in a Broader Constitutional 

Setting, Åbo Akademi University Press, 2007. 

 

G. LYSEN, The non-contractual and contractual liability of the European 

Communities, Upsala, Almqvist & Wiksell International, 1976. 

 

R.St.J. MACDONALD & D.M. JOHNSTON (eds.), Towards World Constitutionalism. 

Issues in the Legal Ordening of the World Community, Leiden, Martinus Nijhoff, 

2005. 

 

R.S.J. MARTHA, The legal foundations of Interpol, London, Hart Publishing, 2010. 



371 

 

T. MERON, Human Rights and Humanitarian Norms as Customary Law, Oxford, 

Clarendon Press, 1989. 

 

J.G. MERRILLS, International Dispute Settlement, 5
th

 edn., Cambridge, Cambridge 

University Press, 2011. 

 

P. MERTENS, Le droit de recours effectif devant les instances nationales en cas de 

violation d’un droit de l’homme, Brussels, Edition de l’Université de Bruxelles, 1973. 

 

F. MORGENSTERN, Legal Problems of International Organisations, Cambridge, 

Grotius, 1986. 

 

R. MULGAN, Holding Power to Account: Accountability in Modern Democracy, 

Basingstoke, Palgrave MacMillan, 2003. 

 

A.S. MULLER, International Organisations and Their Host States: Aspects of Their 

Legal Relationship, The Hague, Kluwer Law International, 1995. 

 

F. NAERT, International Law Aspects of the EU’s Security and Defence Policy, with a 

particular Focus on the Law of Armed Conflict and Human Rights, Antwerp, 

Intersentia, 2010. 

 

P. NEUMANN, United Nations Procurement Regime, Frankfurt am Main, Peter Lang, 

2008. 

 

I. PINGEL (ed.), Droit des immunités et exigences du procès équitable, Paris, Pedone, 

2004. 

 

H.-J. PRIESS, Internationale Verwaltungsgerichte und Beschwerdeausschüsse. Eine 

Studie zum gerichtlichen Rechtsschutz für Beamte internationaler Organisationen, 

Berlin, Duncker & Humblot, 1989. 

 

C. SAGE & M. WOOLCOCK (eds.), The World Bank Legal Review: Law, Equity and 

Development, The Hague, Martinus Nijhoff Publishers, 2006. 

 

M. RAGGAZI (ed.), International Responsibility Today. Essays in memory of Oscar 

Schachter, Leiden, Martinus Nijhoff Publishers, 2005. 

 

A. REINISCH (ed.), The Privileges and Immunities of International Organizations in 

Domestic Courts, Oxford, Oxford University Press, 2013. 

 

A. REINISCH (ed.), Challenging Acts of International Organizations Before National 

Courts, Oxford, Oxford University Press, 2010. 

 

A. REINISCH, International Organisations before National Courts, Cambridge, 

Cambridge University Press, 2000. 

 

M.E. SALOMON, A. TOSTENSEN & W. VANDENHOLE (eds.), Casting the Net Wider: 

Human Rights, Development and New Duty-Bearers, Antwerp, Intersentia, 2007. 

 



372 

 

P. SANDS & P. KLEIN, Bowett’s Law of International Institutions, 6
th

 edn., London, 

Sweet Maxwell, 2009. 

 

H.-O. SANO & G. ALFREDSSON (eds.), Human Rights and Good Governance. Building 

Bridges, The Hague/London/New York, Martinus Nijhoff Publishers, 2002. 

 

O. SCHACHTER, International Trade Law in Theory and Practice, The Hague, Hague 

Academy International Law, 1982.  

 

H.G. SCHERMERS & D.F. WAELBRUCK, Judicial Protection in the European Union, 

6
th

 edn., The Hague, Kluwer Law International, 2001. 

 

K. SCHMALENBACH, Die Haftung Internationaler Organisationen im Rahmen von 

friedenssichernden Maßnahmen und Territorialverwaltungen, Frankfurt am Main, 

Peter Lang, 2004. 

 

I. SEIDERMAN, Hierarchy in International Law. The Human Rights Dimension, 

Antwerpen/Groningen/Oxford, Intersentia-Hart, 2001. 

 

I. SEIDL-HOHENVELDERN & G. LOIBL, Das Recht der International Organisationen 

einschlieβlich der Supranationalen Gemeinschaften, 7
th

 edn., Cologne, Carl 

Heymanns, 2000. 

 

A. SEN, Development as freedom, New York, Knopf, 1999. 

 

D. SHELTON, Remedies in International Human Rights Law, Oxford, Oxford 

University Press, 2006. 

 

S. SHETREET & J. DESCHENES (eds.), Judicial Independence: The Contemporary 

Debate, Dordrecht, Martinus Nijhoff Publishers, 1985. 

 

I.F.I. SHIHATA, The World Bank Inspection Panel: In Practice, 2
nd

 edn., Oxford, 

Oxford University Press, 2000. 

 

S. SKOGLY, Beyond National Borders: States’ Human Rights Obligations in 

International Cooperation, Antwerpen/Oxford, Intersentia, 2006. 

 

S. SKOGLY, The human rights obligations of the World Bank and the International 

Monetary Fund, London, Cavendish, 2001. 

 

C. STAHN, The Law and Practice of International Territorial Administration. 

Versailles to Iraq and Beyond, Cambridge, Cambridge University Press, 2008. 

 

H.J. STEINER, P. ALSTON, R. GOODMAN, International human rights in context. Law, 

Politics, Morals, 3
rd

 edn., Oxford, Oxford University Press, 2008. 

 

B. STEPHENS, International Human Rights Litigation in U.S. Courts, Leiden, Martinus 

Nijhoff Publishers, 2008. 

 



373 

 

C. TOMUSCHAT, Human Rights Between Idealism and Realism, Oxford, Oxford 

University Press, 2003. 

 

S. TRECHSEL, Human rights in criminal proceedings, Vol. XII/3, Oxford, Oxford 

University Press, 2005. 

 

A. TZANAKOPOULOS, Disobeying the Security Council: Countermeasures Against 

Wrongful Sanctions, Oxford, Oxford University Press, 2011. 

 

A. UZELAC & C.H. VAN RHEE (eds.), Access to Justice and the Judiciary. Towards 

New European Standards of Affordability, Quality and Efficiency of Civil 

Adjudication, Antwerp, Intersentia, 2009. 

 

W. VAN GENUGTEN, P. HUNT & S. MATHEWS (eds.), World Bank, IMF and Human 

Rights, Nijmegen, Wolf, 2003. 

 

G. VERDIRAME, The UN and Human Rights: Who Guards the Guardians?, Cambridge, 

Cambridge University Press, 2011. 

 

G. VERDIRAME & B.E. HARRELL-BOND, Rights in Exile: Janus-Faced 

Humanitarianism, Oxford, Berghahn Books, 2005. 

 

J. VERHOEVEN (dir.), Droit international des immunités: contestation ou 

consolidation?, Bruxelles, Larcier, 2004. 

 

A.N. VORKINK & M.C. HAKUTA, Lawsuits Against International Organizations – 

Cases in National Courts Involving Staff and Employment, Washington DC, 

International Bank for Reconstruction and Development, 1985. 

 

E. WEINRIB, The Idea of Private Law, revised edn., Oxford, Oxford University Press, 

2012. 

 

K. WELLENS, Remedies against International Organisations, Cambridge, Cambridge 

University Press, 2002. 

 

N.D. WHITE, The law of international organisations, 2nd edn., Manchester, 

Manchester University Press, 2005. 

 

N.D. WHITE & D. KLAASEN (eds.), The UN, human rights and post-conflict situations, 

Manchester, Manchester University Press, 2005. 

 

N. WOODS, The Globalizers: The IMF, the World Bank and their Borrowers, Ithaca 

and London, Cornell University Press, 2006. 

 

J. WOUTERS & K. MEUWISSEN, National Human Rights Institutions. Comparative, 

European and International Perspectives, Antwerp, Intersentia, 2013. 

 

J. WOUTERS, E. BREMS, S. SMIS & P. SCHMITT (eds.), Accountability for Human 

Rights Violations by International Organisations, Antwerp, Intersentia, 2010. 

 



374 

 

J. WOUTERS & C. RYNGAERT (eds.), Mensenrechten. Actuele brandpunten, Leuven, 

Acco, 2008. 

 

M. ZWANENBURG, Accountability of Peace Support Operations, Leiden, Martinus 

Nijhoff Publishers, 2005. 

 

 

VII.2 Articles, book chapters and working papers 
 

R. ABOUHARB & D. CINGRANELLI, “IMF programs and human rights, 1981-2003”, 

4(1) The Review of International Organizations (2009) pp. 47-72. 

 

E. ABRAHAM, “The Sins of the Saviour: Holding the United Nations Accountable to 

International Human Rights Standards for Executive Order Detentions in its Mission 

in Kosovo”, 52(5) American University Law Review, 2003, pp. 1291-1337. 

 

C. AHLBORN, “The Rules of International Organizations and the Law of International 

Responsibility”, Amsterdam Center for International Law (ACIL) Research Paper No 

2011-03 (SHARES Series), finalized 26 April 2011 (www.sharesproject.nl). 

 

T. AHMED & I. DE JESÚS BUTLER, “The European Union and Human Rights: an 

International Legal Perspective”, 17(4) European Journal of International Law, 2006, 

pp. 771-801. 

 

P. ALSTON, “Against a World Court for Human Rights”, 28(2) Ethics & International 

Affairs, 2014, pp. 197-212. 

 

P. ALSTON, “Symposium: 1986 World Food Day and Law Conference: ‘The Legal 

Faces of the Hunger Problem: IX Immediate Constraints on Achieving the Right to 

Food: the International Monetary Fund and the Right to Food’”, 30 Howard Law 

Journal, 1987, pp. 473-479. 

 

J.E. ALVAREZ, “Revisiting the ILC’s Draft Rules on International Organization 

Responsibility”, 105 American Society of International Law Proceedings, 2011, pp. 

344-348. 

 

C.F. AMERASINGHE, “Accountability of International Organisations for violations of 

the Human Rights of Staff”, in J. WOUTERS, E. BREMS, S. SMIS & P. SCHMITT (eds.), 

Accountability for Human Rights Violations by International Organisations, Antwerp, 

Intersentia, 2010, pp. 527-544. 

 

C.F. AMERASINGHE, “The World Bank Administrative Tribunal: Its Establishment 

and Its Work”, in C. de Cooker (ed.), International Administration: Law and 

Management Practices in International Organisations, Leiden, Martinus Nijhoff 

Publishers, 2009, pp. 687-726. 

 

C.F. AMERASINGHE, “Liability to Third Parties of Member States of International 

Organisations: Practice, Principle and Judicial Precedent”, 85 American Journal of 

International Law, 1991, p. 259. 

 

http://www.sharesproject.nl/


375 

 

C.F. AMERASINGHE, „The Implications of the de Merode Case for International 

Administrative Law“, 43 Zeitschrift für ausländisches öffentliches Recht und 

Völkerrecht, 1983, pp. 1-48. 

 

C.F. AMERASINGHE, “The World Bank Administrative Tribunal”, 31 International 

and Comparative Law Quarterly, 1982, pp. 748-746. 

 

B. AMRALLAH, “The International Responsibility of the United Nations for Activities 

Carried out by U.N. Peace-Keeping Forces”, 32 Revue Egyptienne de Droit 

International, 1976, pp. 57-82. 

 

N. ANGELET & A. WEERTS, “Les immunités des organisations internationales face à 

l’article 6 de la Convention européenne des droits de l’homme. La jurisprudence 

strasbourgeoise et sa prise en compte par les juridictions nationales”, 134(1) Journal 

du droit international-Clunet, 2007, pp. 3-26. 

 

R. ARNOLD, “The NATO Policy on Human Trafficking: Obligation to Prevent, 

Obligation to Repress”, in R. ARNOLD, ed., Law Enforcement within the Framework 

of Peace Support Operations, Leiden, Martinus Nijhoff Publishers, 2008, pp. 351-

379. 

 

M.H. ARSANJANI, “Claims against International Organisations: quis custodiet ipsos 

custodes”, 7 Yale Studies in World Public Order, 1981, pp. 131-176. 

 

H.P. AUST, “The UN Human Rights Due Diligence Policy: An Effective Mechanism 

against Complicity of Peacekeeping Forces?”, Journal of Conflict & Security Law, 

2014, pp. 1-13. 

 

E. BAIMU & A. PANOU, “Responsibility of International Organizations and the World 

Bank Inspection Panel: Parallel Tracks Unlikely to Converge?”, in H. CISSÉ, D.D. 

BRADLOW & B. KINGSBURY (eds.), International Financial Institutions and Global 

Legal Governance, Washington, The World Bank Legal Review, 2012, volume 3, pp. 

147-172. 

 

I. BANTEKAS, “United Nations Employment Law and the Causes for its Failed senior 

Female Appointments Record”, 6 International Organizations Law Review, 2009, pp. 

225-256. 

 

R.E. BARNETT, “Four Senses of the Public-Private Law Distinction”, 9 Harvard 

Journal of Law and Public Policy, 1986, pp. 267-272. 

 

G. BASTID BURDEAU, “France”, in A. Reinisch (ed.), The Privileges and Immunities 

of International Organizations in Domestic Courts, Oxford, Oxford University Press, 

2013, pp. 103-122. 

 

S. BASTID, “Have the UN Administrative Tribunals Contributed to the Development 

of International Law”, in W. FRIEDMANN, L. HENKIN & O. LISSITZYN (eds.), 

Transnational Law in a Changing Society: Essays in Honor of Philip C. Jessup, New 

York and London, 1972, pp. 298-312. 

 



376 

 

D.J. BEDERMAN, “The Souls of International Organizations: Legal Personality and the 

Lighthouse at Cape Spartel”, 36 Virginia Journal of International Law, 1996, pp. 275-

377. 

 

S. BELLIER, “A propos de la clause arbitrale dans le règlement des différends de 

l’organisation internationale”, Annuaire Français de Droit International (2009) pp. 

445-468. 

 

C. BELLMAN & R. GERSTER, “Accountability in the World Trade Organisation”, 30(6) 

Journal of World Trade, 1996, pp. 31-74. 

 

E. BENVENISTI & G.W. DOWNS, “National Courts, Domestic Democracy, and the 

Evolution of International Law”, 20(1) European Journal of International Law, 2009, 

pp. 59-72. 

 

W.M. BERENSON, “Squaring the Concept of Immunity with the Fundamental Right to 

a Fair Trial. The Case of the OAS”, in H. CISSÉ, D.D. BRADLOW & B. KINGSBURY 

(eds.), International Financial Institutions and Global Legal Governance, 

Washington, The World Bank Legal Review, 2012, volume 3, pp. 133-146. 

 

A. BIANCHI, “Human Rights and the Magic of Jus Cogens”, 19 The European Journal 

of International Law 3, 2008, pp. 491-508.  

 

P.E. BLACKMON, “Defining Human Rights in Economic Terms: The Role of the IMF 

and the World Bank in Analyzing the Effects of Globalization on Human 

Rights”, Paper presented at the annual meeting of the American Political Science 

Association, Marriott Wardman Park, Omni Shoreham, Washington Hilton, 

Washington DC, available at www.allacademic.com/meta/p41905_index.html. 

 

N.M. BLOKKER, “International Organizations: the Untouchables?”, 10 International 

Organizations Law Review, 2013, pp. 259-275.  

 

N.M. BLOKKER & N. SCHRIJVER, “Afterwords”, 10 International Organizations Law 

Review, 2013, pp. 601-616. 

 

P. BODEAU-LIVINEC, “Les faux-semblants de la lex specialis: l’exemple de la 

résolution 52/247 de l’Assemblée Générale des Nations Unies sur les limitations 

temporelles et financières de la responsabilité de l’ONU”, 1 Revue Belge de Droit 

International, 2013, pp. 117-136. 

 

L. BOISSON DE CHAZOURNES, “The Bretton Woods Institutions and Human Rights: 

Converging Tendencies”, in W. BENEDEK, K. DE FEYTER & F. MARELLA (eds.), 

Economic Globalisation and Human Rights, Cambridge, Cambridge University Press, 

2007, pp. 210-263. 

 

L. BOISSON DE CHAZOURNES, “Policy Guidance and Compliance: The World Bank 

Operational Standards”, in D. SHELTON (ed.), Commitment and Compliance: The Role 

of Non-Binding Norms in the International legal System, Oxford, Oxford University 

Press, 2000, pp. 281-303. 

 

http://www.allacademic.com/meta/p41905_index.html


377 

 

B.I. BONAFÈ, “Italian Courts and the Immunity of International Organizations”, 10 

International Organizations Law Review, 2013, pp. 505-537. 

 

C. BONGIORNIO, “A Culture of Impunity: Applying International Human Rights Law 

to the United Nations in East Timor”, 33 Columbia Human Rights Law Review, 2002, 

pp. 623-692. 

 

R. BORYSLAWSKA, L. MARTINEZ LOPEZ & V. SKORIC, “Identifying the Actors 

Responsible for Human Rights Violations Committed Against Staff Members Of 

International Organizations: An Impossible Quest for Justice?”, Human Rights & 

International Legal Discourse 2, 2007, pp. 381-423. 

 

M. BOVENS, “Analysing and Assessing Accountability: A Conceptual Framework”, 

13(4) European Law Journal, 2007, pp. 447-468. 

 

M. BOVENS, “Analysing and Assessing Public Accountability. A Conceptual 

Framework”, European Governance Papers no. C-06–01, EUROGOV, 2006, pp. 1-

37. 

 

D. BOWETT, “The Court’s Role in Relation to International Organisations”, in V. 

LOWE & M. FITZMAURICE (eds.), Fifty Years of the International Court of Justice: 

Essays in Honour of Sir Robert Jennings, New York/Cambridge, Grotius Publications 

and Cambridge University Press, 1996, pp. 181-192. 

 

D.D. BRADLOW, “Operational Policies and Procedures and an Ombudsman”, in B. 

CARIN & A. WOOD (eds.), Accountability of the International Monetary Fund, Ottawa, 

Ashgate and the International Development Research Centre, 2005, pp. 88-107. 

 

D.D. BRADLOW, “Private Complainants and International Organizations: A 

Comparative Study of the Independent Inspection Mechanisms in International 

Financial Institutions”, 36 Georgetown Journal of International Law, 2005, pp. 403-

494. 

 

D.D. BRADLOW, “The World Bank, the IMF, and human rights”, 6 Transnational Law 

& Contemporary Problems, 1996, pp. 47-90. 

 

D.D. BRADLOW & C. GROSSMAN, “Limited Mandates and Intertwined Problems: A 

New Challenge for the World Bank and the IMF”, 17 Human rights Quarterly (1995) 

pp. 411-442. 

 

D.D. BRADLOW, “International Organizations and Private Complaints: The Case of 

the World Bank Inspection Panel”, 34 Virginia Journal of International Law, 1994, 

pp. 553-613. 

 

B. BROCKMAN-HAWE, “Questioning the UN’s Immunity in the Dutch Courts: 

Unresolved Issues in the Mothers of Srebrenica Litigation”, 10 Washington University 

Global Studies Law Review 4, 2011, pp. 727-748. 

 

G. BRODNIG, “The World Bank and Human Rights: Mission Impossible?”, Carr 

Center for Human Rights Policy Working Paper T-01-05, available at 



378 

 

http://www.hks.harvard.edu/cchrp/Web%20Working%20Papers/BrodnigHR&World

Bank.pdf. 

 

C.H. BROWER, “International Immunities: Some Dissident Views on the Role of 

Municipal Courts”, 41(1) Virginia Journal of International Law, 2000, pp. 1-92. 

 

G.L. BURCI & E. GRANZIERA, “Privileges and Immunities of the World Health 

Organization. Practice and Challenges”, 10 International Organizations Law Review, 

2013, pp. 349-372. 

 

L. CAFLISH, “Immunité de jurisdiction et respect des droits de l’homme”, in L. 

BOISSON DE CHAZOURNES & V. GOWLLAND-DEBBAS, The International Legal System 

in Quest of Equity and Universality, Liber Amicorum Georges Abi-Saab, The Hague, 

Kluwer Law International, 2001, pp. 651-676. 

 

H. CAMERON, “Establishment of the European Union Civil Service Tribunal”, 5 The 

Law and Practice of International Courts and Tribunals, 2006, pp. 273-283. 

 

L. CAMERON, “Human Rights Accountability of International Civil Administrations to 

the People Subject to Administration”, 1 Human Rights & International Legal 

Discourse, 2007, pp. 267-300. 

 

L. CAMERON, “Accountability of International Organisations Engaged in the 

Administration of Territory”, University Centre for International Humanitarian Law, 

13 February 2006, available at http://prix-henry-

dunant.org/sites/prixhd/doc/2006b_LCameron.pdf, pp. 1-96. 

 

A.A. CANÇADO TRINDADE, “The Right of Access to Justice in the Inter-American 

System of Human Rights Protection”, 17 Italian Yearbook of International Law, 

2007, pp. 7-24. 

 

A.A. CANÇADO TRINDADE, “Thoughts on Recent Developments in the Case-Law of 

the Inter-American Court of Human Rights: Selected Aspects”, in Proceedings of the 

92
nd

 Annual Meeting of the American Society of International Law – The Challenge of 

Non-State Actors, Washington D.C., ASIL, 1998, pp. 192-201. 

 

R. CAPLAN, “Who Guards the Guardians? International Accountability in Bosnia and 

Herzegovina”, 12 International Peacekeeping 3, 2005, pp. 463-476. 

 

A. CASSESE, “A Plea for a Global Community in a Core of Human Rights”, in A. 

CASSESE, Realizing Utopia: The Future of International Law, Oxford, Oxford 

University Press, 2012, pp. 136-146. 

 

J. CERONE, “Minding the gap: outlining KFOR accountability in post-conflict 

Kosovo”, 12(3) European Journal of International Law, 2001, pp. 469-488. 

 

S. CHESTERMAN, “Globalization rules: accountability, power, and the prospects for 

global administrative law”, 14 Global governance, 2008, pp. 38-52. 

 

http://www.hks.harvard.edu/cchrp/Web%20Working%20Papers/BrodnigHR&WorldBank.pdf
http://www.hks.harvard.edu/cchrp/Web%20Working%20Papers/BrodnigHR&WorldBank.pdf


379 

 

C. CHINKIN, “The Kosovo Human Rights Advisory Panel”, Presentation of 26 January 

2012 at an International Law Meeting organized by Chatham House, London (a 

summary is available at 

http://www.chathamhouse.org/sites/files/chathamhouse/public/Research/International

%20Law/260112summary.pdf). 

 

A. CLAPHAM, “Human rights obligations of non-state actors in conflict situations”, 

88(863) International Review of the Red Cross, 2006, pp. 491-523. 

 

A. CLAPHAM, “Revisiting Human Rights in the Private Sphere: Using the European 

Convention on Human Rights to Protect the Right of Access to Civil Courts”, in C. 

SCOTT (ed.), Torture as Tort: Comparative Perspectives on the Development of 

Transnational Human Rights Litigation, Oxford, Hart Publishing, 2001, pp. 513-535. 

 

D.L. CLARK, “The World Bank and Human Rights: The Need for Greater 

Accountability”, 15 Harvard Human rights Journal, 2002, pp. 205-226. 

 

S.H. CLEVELAND, “Human Rights Sanctions and the World Trade Organization”, in F. 

FRANCIONI (ed.), Environment, Human Rights and International Trade (2001) pp. 

199-261. 

 

M. COGEN, “Human rights, prohibition of political activities and the lending policies 

of Worldbank and International Monetary Fund”, in S.R. CHOWDHURY, E. DENTERS & 

P.J.I.M. DE WAART (eds.), The Right to Development in International Law, 1988, 

Dordrecht, Kluwer/ Martinus Nijhoff, pp. 379-396. 

 

J.-M. COICAUD, “International organisations, the evolution of international politics, 

and legitimacy”, in J.-M. COICAUD & V. HEISKANEN (eds.), The Legitimacy of 

International organisations, Tokyo/New York/Paris, United Nations University Press, 

2001, pp. 519-552. 

 

J.-P. COLIN & M. SINKONDO, “Les relations contractuelles des organisations 

internationales avec les personnes privées”, 69 Revue de droit international et de droit 

comparé, 1992, pp. 7-43. 

 

D.M. CURTIN & A. NOLLKAEMPER, “Conceptualizing Accountability in International 

and European Law”, 36 Netherlands Yearbook of International Law, 2005, pp. 3-20. 

 

W. DALE, “UNRWA – A Subsidiary Organ of the United Nations”, 23 International 

Comparative Law Quarterly, 1974, pp. 576-609. 

 

R. DAÑINO, “The Legal Aspects of the World Bank’s Work on Human Rights: Some 

Preliminary Thoughts”, in A. PALACIO, C. SAGE & S. WOOLCOCK (eds.), The World 

Bank Legal Review: Law, Equity and Development, vol. 2, Leiden, Martinus Nijhoff 

Publishers, 2006, pp. 295-324. 

 

T. DANNENBAUM, “Translating the standard of effective control into a system of 

effective accountability: how liability should be apportioned for violations of human 

rights by Member State troop contingents serving as United Nations peacekeepers”, 

51 Harvard International Law Journal, 2010, pp. 113-192. 

http://www.chathamhouse.org/sites/files/chathamhouse/public/Research/International%20Law/260112summary.pdf
http://www.chathamhouse.org/sites/files/chathamhouse/public/Research/International%20Law/260112summary.pdf


380 

 

M. DARROW & L. ARBOUR, “The pillar of glass: human rights in the development 

operations of the United Nations”, 103 American Journal of International Law, 2009, 

pp. 446-501. 

 

K. DAUGIRDAS, “Reputation and the Responsibility of International Organizations”, 

25 European Journal of International Law 4, 2014, pp. 991-1018. 

 

V. DAVID, “Reparations at the Human Rights Committee: Legal Basis, Practice and 

Challenges”, 32(1) Netherlands Quarterly of Human Rights, 2014, pp. 8-43.  

 

J. D’ASPREMONT, “The Limits of the exclusive responsibility of international 

organizations”, 1 Human Rights &International Law Discourse 2, 2007, pp. 217-229.  

 

J. D’ASPREMONT, “Abuse of the Legal Personality of International Organisations and 

the Responsibility of Member States”, 4 International Organisations Law Review, 

2007, pp. 91-119. 

 

G. DE BAERE, “The basics of EU external relations law: an overview of the post-

Lisbon constitutional framework for developing the external dimensions of EU 

asylum and migration policy”, in M. MAES, M.-C. FOBLETS & Ph. DE BRUYCKER 

(eds.), External dimensions of EU Migration and Asylum Law and Policy, Brussels, 

Bruylant, 2011, pp. 121-174. 

 

E. DE BRABANDERE, “Belgian Courts and the Immunity of International 

Organizations”, 10 International Organizations Law Review, 2013, pp. 464-504. 

 

E. De BRABANDERE, “Human Rights Accountability of International Administrations: 

Theory and Practice in East Timor”, in J. WOUTERS, E. BREMS, S. SMIS & P. SCHMITT 

(eds.), Accountability for Human Rights Violations by International Organisations, 

Antwerp, Intersentia, 2010, pp. 331-354. 

 

G. DE BÚRCA, “The Road not taken: the European Union as a Global Human Rights 

Actor”, 105 American Journal of International Law, 2011, pp. 649-693. 

 

C. DE COOKER, “Ethics and Accountability in the International Civil Service”, in C. 

DE COOKER (ed.), Accountability, Investigation and Due Process in International 

Organizations, Leiden, Martinus Nijhoff Publishers, 2005, pp. 1-51. 

 

K. DE FEYTER, “The International Financial Institutions and Human Rights: Law and 

Practice”, in F. GÓMEZ &K. DE FEYTER (eds.), International Protection of Human 

Rights: Achievements and Challenges, Bilbao, University of Deusto, 2006, pp. 561-

592. 

 

K. DE FEYTER, “Self-regulation”, in W. VAN GENUGTEN, P. HUNT & S. MATHEWS 

(eds.), World Bank, IMF and Human Rights, Nijmegen, Wolf Legal Publishers, 2003, 

pp. 79-137. 

 

I.F. DEKKER & C. RYNGAERT, “Immunity of International Organisations: Balancing 

the Organisation’s Functional Autonomy and the Fundamental Rights of Individuals”, 

in Making Choices in Public and Private International Immunity Law, Preadviezen, 



381 

 

Mededelingen van de Nederlandse Vereniging voor International Recht – no. 138 

(TMC Asser Press 2011) pp. 83-109. 

 

G. DEN DEKKER, “Immunity of the United Nations before the Dutch courts”, The 

Hague Justice Portal, 2008, available at  

http://www.haguejusticeportal.net/eCache/DEF/9/569.TD1GUiZMYW5nPUVO.html. 

 

G. DEN DEKKER & J. SCHECHINGER, “The Immunity of the United Nations before the 

Dutch courts revisited”, The Hague Justice Portal, 2010, available at 

http://www.haguejusticeportal.net/index.php?id=11748. 

 

J. DENKERS & N. JÄGERS, “The World Trade Organization: An Obstacle To 

Enforcing Human Rights Obligations?”, in J. WOUTERS, E. BREMS, S. SMIS & P. 

SCHMITT (eds.), Accountability for Human Rights Violations by International 

Organisations, Antwerp, Intersentia, 2010, pp. 461-484. 

 

M.J. DENNIS, “Application of Human Rights Treaties Extraterritorially in Times of 

Armed Conflicts and Military Occupation”, 99(1) American Journal of International 

Law, 2005, pp. 119-141. 

 

O. DE SCHUTTER, “Human Rights and the Rise of International Organisations: The 

Logic of Sliding Scales in the Law of International Responsibility”, in J. WOUTERS, E. 

BREMS, S. SMIS & P. SCHMITT (eds.), Accountability for Human Rights Violations by 

International Organisations, Antwerp, Intersentia, 2010, p. 51-128. 

 

M. DI FILIPPO, “Immunity from suit of international organisations versus individual 

right of access to justice: an overview of recent domestic and international case law”, 

in D. PAVÓN PISCITELLO (ed.), Derecho internacional de los derechos humanos: 

Manifestaciones, violaciones y respuestas actuales, Tomo 1, Córdoba, Editorial de la 

Universidad Católica de Córdoba, 2014, pp. 203-248. 

 

Ö.F. DIREK, “Responsibility in Peace Support Operations: Revisiting the Proper Test 

for Attribution Conduct and the Meaning of the ‘Effective Control’ Standard”, 61 

Netherlands International Law Review 1, 2014, pp 1- 22. 

 

D. DJIRAIBE, K. HORTA & S. NGUIFFO, “Access to Justice from Local Village to 

Global Boardroom: An Experience in International Accountability (The World Bank 

Inspection Panel and the Chad-Cameroon Oil and Pipeline Project)”, Environmental 

Defense, September 2004, available at 

http://www.edf.org/documents/4065_AccessToJustice.pdf. 

 

C. DOMINICE, “Request of advisory opinions in contentious cases?”, in L. BOISSON DE 

CHAZOURNES, C. ROMANO & R. MACKENZIE (eds.), International Organizations and 

International Dispute Settlement: Trends and Prospects, New York, Transnational 

Publishers, 2002, pp. 91-103. 

 

C. DOMINICE, “L’arbitrage et les immunités des organisations internationales”, in C. 

DOMINICE, R. PATRAY & C. REYMOND (eds.), Etudes de droit international en 

l’honneur de Pierre Lalive, Geneva, Institut de Hautes Etudes Internationales, 1993, 

pp. 483-497. 

http://www.haguejusticeportal.net/eCache/DEF/9/569.TD1GUiZMYW5nPUVO.html
http://www.haguejusticeportal.net/index.php?id=11748
http://www.edf.org/documents/4065_AccessToJustice.pdf


382 

 

C. DOMINICE, “La nature et l’étendue de l’immunité de jurisdiction des organisations 

internationales”, in K.-H. FOLZ, J.M. MÖSSNER & K. ZEMANEK (eds.), Völkerrecht, 

Recht der Internationalen Organisationen, Weltwirtschaftsrecht, Festschrift für Ignaz 

Seidl-Hohenveldern, Köln, Carl Heymanns Verlag, 1988, p. 77-93. 

 

F. DOPAGNE, “Bruxelles et ses organisations internationales. Notes sur la politique de 

siège de la Belgique”, Journal des Tribunaux, 2012, pp. 185-192. 

 

L. DOSWALD-BECK & S. VITE, “Le droit international humanitaire et le droit des 

droits de l’homme”, 800 Revue Internationale de la Croix-Rouge, 1993, pp. 99-128. 

 

M. DUBNICK, “Clarifying accountability an ethical theory framework”, in C. 

SAMPFORD, N. PRESTON & C. BOIS (eds.), Public sector ethics, London, Routledge 

1998, pp. 68-81. 

 

F. DU BOIS, “Human Rights and the Tort Liability of Public Authorities”, 127 Law 

Quarterly Review, 2011, pp. 589-609. 

 

C. EAGLETON, “International Organisations and the Law of Responsibility”, 76 Le 

Recueil des cours de l’Académie de droit international de La Haye, 1950, pp. 323-423. 

 

C.-D. EHLERMANN, “Experiences from the WTO Appellate Body”, 38 Texas 

International Law Journal, 2003, pp. 469-488. 

 

A. EIDE, “Realisation of social and economic rights and the minimum threshold 

approach”, 10(1-2) Human Rights Law Journal, 1989, pp. 35-51. 

 

A.E. EVANS, “Judicial Decisions”, 70 American Journal of International Law, 1976, 

pp. 571-584. 

 

B. FASSBENDER, “Germany”, in A. REINISCH (ed.), The Privileges and Immunities of 

International Organizations in Domestic Courts, Oxford, Oxford University Press, 

2013, pp. 123-130. 

 

B. FASSBENDER, “Targeted Sanctions and Due Process: Study Commissioned by the 

United Nations Office of Legal Affairs”, 2006, available at 

http://www.un.org/law/counsel/Fassbender_study.pdf. 

 

D. FLECK, “International Accountability for Violations of the Ius in Bello: The Impact 

of the ICRC Study on Customary International Humanitarian Law”, 11(2) Journal of 

Conflict & Security Law, 2006, pp. 179-199. 

 

F. FRANCIONI, “The Rights of Access to Justice Under Customary International Law”, 

in F. FRANCIONI (ed.), Access to Justice as a Human Right, Oxford, Oxford 

University Press, 2007, pp. 1-56. 

 

R. FREEDMAN, “UN immunity or impunity? A Human Rights Based Challenge”, 25 

European Journal of International Law 1, 2014, pp. 239-254. 

 

http://www.un.org/law/counsel/Fassbender_study.pdf


383 

 

E. GAILLARD & I. PINGEL-LENUZZA, “International Organisations and Immunity from 

Jurisdiction: to Restrict or to Bypass”, 51(1) The International and Comparative Law 

Quarterly, 2002, pp. 1-15. 

 

D. GALLO, “The Right of Access to Justice for the Staff of International Organizations. 

The Need for a Reform in light of the ICJ Advisory Opinion of 1 Feb 2012”, in R. 

VIRZO & I. INGRAVALLO (eds.), Evolutions in the Law of International Organizations, 

Leiden, Martinus Nijhoff Publishers, 2015, pp. 509-532. 

 

N. GAL-OR & C. RYNGAERT, “From Theory to Practice: Exploring the Relevance of 

the Draft Articles on the Responsibility of International Organizations (DARIO) – 

The Responsibility of the WTO and the UN”, 13(5) German Law Journal (2012), pp. 

511-541. 

 

T. GAZZINI, “Personnality of International Organizations”, in J. KLABBERS & A. 

WALLENDAHL (eds.), Research Handbook on the Law of International Organizations, 

Cheltenham, Edward Elgar Publishing, 2011, pp. 33-55. 

 

S. GHANDHI, “Human Rights and the International Court of Justice. The Ahmadou 

Sadio Diallo Case”, 11(3) Human Rights Law Review, 2011, pp. 527-555. 

 

D.M. GOTTEHRER & M. HOSTINA, Essential Characteristics of a Classical 

Ombudsman, Annex 1 to Ombudsman and Human Rights Protection Institutions in 

OSCE Participating States, OSCE Human Dimension Implementation Meeting 

October 1998, available at 

http://www.usombudsman.org/documents/PDF/References/Essential.PDF.   

 

R. GRANT & R. KEOHANE, “Accountability and Abuses of Power in World Politics”, 

99(1) American Political Science Review, 2005, pp. 29-43. 

 

S. GREER & L. WILDHABER, “Revisiting the Debate about ‘constitutionalising’ the 

European Court of Human Rights”, 12(4) Human Rights Law Review, 2012, pp. 655-

687. 

 

G. GRUBER & M. BENISCH, “Privileges and Immunities of the European Central 

Bank”, ECB, Legal Working Paper Series, No. 4/June 2007, available at 

http://www.ecb.int/pub/pdf/scplps/ecblwp4.pdf. 

 

I. GUNNING, “Modernizing Customary International Law: The Challenge of Human 

Rights”, 31 Virginia Journal of International Law, 1991, pp. 211-247. 

 

F. GUTTERIDGE, “The ILO Administrative Tribunal”, in C. DE COOKER (ed.), 

International Administration: Law and Management Practices in International 

Organisations, Leiden, Martinus Nijhoff Publishers, 1990, pp. 655-686. 

 

N. HACHEZ & J. WOUTERS, “A Responsible Lender? The European Investment 

Bank's Environmental, Social and Human Rights Accountability”, 49 Common 

Market Law Review, 2012, pp. 47-96. 

 

http://www.usombudsman.org/documents/PDF/References/Essential.PDF
http://www.ecb.int/pub/pdf/scplps/ecblwp4.pdf


384 

 

G. HAFNER, “Is the Topic of Responsibility of International Organizations Ripe for 

Codification? Some Critical Remarks”, in U. FASTENRATH, R. GEIGER, D.-E. KHAN, 

A. PAULUS, S. VON SCHORLEMER & C. VEDDER (eds.), From Bilateralism to 

Community Interest: Essays in Honour of Judge Bruno Simma, Oxford, Oxford 

University Press, 2011, pp. 695-717. 

 

G. HAFNER & L. LANGE, “La Convention des Nations Unies sur les Immunités 

Juridictionnelles des Etats et de leurs biens”, 50 Annuaire français de droit 

international 45, 2004, pp. 45-76. 

 

G. HAFNER, “Can International Organisations be controlled? Accountability and 

Responsibility”, 97 American Society of International Law Proceedings, 2003, pp. 

236-240. 

 

W. HAKENBERG, “The European Union Civil Service Tribunal: A Three-tier 

Structure”, in O. ELIAS, ed., The Development and Effectiveness of International 

Administrative Law, Leiden, Martinus Nijhoff Publishers, 2012, pp. 251-264. 

 

H. HANNUM, “The Status of the Universal Declaration of Human Rights in National 

and International Law”, 25 Georgia Journal of International and Comparative Law, 

1995, pp. 287-395. 

 

P.C. HANSEN, “The World Bank Administrative Tribunal’s External Sources of Law”, 

6 The Law and Practice of International Courts and Tribunals, 2007, pp. 1-87. 

 

M. HARDY, “L’U.N.R.W.A. et son personnel”, 8(8) Annuaire français de droit 

international, 1962, pp. 576-585. 

 

K. HEEDE, “Enhancing the Accountability of Community Institutions and Bodies: The 

Role of the European Ombudsman”, 3 European Public Law, 1997, pp. 587-605. 

 

T. HENQUET, “The Jurisdictional Immunity of International Organizations in the 

Netherlands and the View from Strasbourg”, 10 International Organizations Law 

Review, 2013, pp. 538-571. 

 

T. HENQUET, “International Organisations in the Netherlands: Immunity from the 

Jurisdiction of the Dutch Courts”, 57 Netherlands International Law Review 2, 2010, 

pp. 267-301. 

 

S. HERZ & A. PERRAULT, “Bringing Human Rights Claims to the World Bank 

Inspection Panel”, Washington DC, Centre for International and Environmental 

Law/Bank Information Center & San Francisco, International Accountability Project, 

October 2009, available at www.bicusa.org/admin/Document.101841.aspx. 

 

S. HERZ, “International Organizations in U.S. Courts: Reconsidering the Anachronism 

of Absolute Immunity”, 31 Suffolk Transnational Law Review, 2008, pp. 471-532. 

 

R. HIGGINS, “The Responsibility of States Members for the Defaults of International 

Organisations: Continuing the Dialogue”, in S. SCHLEMMER-SCHULTE & K.-Y. TUNK 

http://www.bicusa.org/admin/Document.101841.aspx


385 

 

(eds.), Liber Amicorum I. F. I. Shihata. International Finance and Development Law, 

The Hague/London/Boston/New York, Kluwer Law International, 2001, pp. 441-448. 

 

P. HILPOLD, “EU Law and UN Law in Conflict: the Kadi Case”, Max Planck 

Yearbook of United Nations Law 13, 2009, pp. 141-181. 

 

F. HOFFMANN, “A beacon of light in the dark? The United Nations’ experience with 

peace operations ombudspersons as illustrated by the Ombudsperson Institution in 

Kosovo”, in C. AOI, C. DE COONING & R. THAKUR (eds.), The ‘Unintended’ 

Consequences of Peace Operations, Tokyo, United Nations University Press, 2007, 

pp. 221-249. 

 

F. HOFFMANN & F. MEGRET, “Fostering Human Rights Accountability: An 

Ombudsperson for the United Nations?”, 11(1) Global Governance, 2005, pp. 43-63. 

 

K. HORTA, “Rhetoric and Reality: Human Rights and the World Bank”, 15 Harvard 

Human Rights Journal, 2002, pp. 227-243. 

 

T. HOWLAND, “Peacekeeping and Conformity with Human rights Law: How 

MINUSTAH Falls Short in Haiti”, 13(4) International Peacekeeping, 2006, pp. 462-

476. 

 

J.P. HUMPHREY, “The Universal Declaration of Human Rights: Its History, Impact 

and Judicial Character”, in B. RAMCHARAN (ed.), Human Rights Thirty Years After 

the Universal Declaration, The Hague, Nijhoff Publishers, 1979, pp. 21-37. 

 

P. HWANG, “Reform of the Administration of Justice System at the United Nations”, 8 

The Law and Practice of International Courts and Tribunals, 2009, pp. 181-224. 

 

T.H. IRMSCHER, “The Legal Framework for the Activities of the United Nations 

Interim Administration Mission in Kosovo: the Charter, Human Rights, and the Law 

of Occupation”, 44 German Yearbook of International Law, 2001, pp. 353-395. 

 

Y. IWASAWA, “WTO Dispute Settlement as Judicial Supervision”, 5 Journal of 

International Economic Law, 2002, pp. 287-305. 

 

F.G. JACOBS, “The Right to a Fair Trial in European Law”, European Human Rights 

Law Review, 1999, pp. 141-156. 

 

C.W. JENKS, “The legal personality of international organizations”, British Yearbook 

of International Law 22, 1945, pp. 267-275. 

 

R.J. JENNINGS, “The International Court of Justice at Fifty”, American Journal of 

International Law 89, 1995, pp. 493-505. 

 

E. JIMÉNEZ DE ARÉCHAGA, “The World Bank Administrative Tribunal”, 14 New York 

University Journal of International Law and Politics, 1982, pp. 895-909. 

 

C. JOCHNICK, “Confronting the Impunity of Non-State Actors: New Fields for the 

Promotion of Human Rights”, 21(1) Human Rights Quarterly, 1999, pp. 56-79. 



386 

 

G.W. JONES, “The search for local accountability”, in S. LEACH (ed.), Strengthening 

local government in the 1990s, London, Longman, 1992, pp. 49-78. 

 

D. JUMA, “Access to the African Court on Human and Peoples’ Rights: A Case of the 

Poacher turned Gamekeeper”, 4(2) Essex Human Rights Review, 2007, pp. 1-21. 

 

D. KAUFMANN, “Human rights and governance: The empirical challenge”, in P. 

ALSTON & M. ROBINSON (eds.), Human rights and Development. Towards Mutual 

Reinforcement, Oxford, Oxford University Press, 2005, pp. 352-402. 

 

V. KENT, “Protecting Civilians from UN Peacekeepers and Humanitarian Workers: 

Sexual Exploitation and Abuse”, in C. AOI, C. DE COONING & R. THAKUR (eds.), The 

‘Unintended’ Consequences of Peace Operations, Tokyo, United Nations University 

Press, 2007, pp. 44-66. 

 

B. KINGSBURY & R. STEWART, “Legitimacy and Accountability in Global Regulatory 

Governance: The Emerging Global Administrative Law and the Design and Operation 

of Administrative Tribunals of International Organizations”, in S. FLOGAITIS (ed.), 

International Administrative Tribunals in a Changing World, London, Esperia 

Publications, 2008, pp. 1-20. 

 

D. KINLEY, “Human Rights and the World Bank: Practice, Politics and Law”, in A. 

PALACIO, C. SAGE & S. WOOLCOCK (eds.), The World Bank Legal Review: Law, 

Equity and Development, vol. 2, Leiden, Martinus Nijhoff Publishers, 2006, pp. 353-

383. 

 

J. KLABBERS, “The Security Council and Human Rights”, in G. ALFREDSSON, J. 

GRIMHEDEN, B.G. RAMCHARAN & A. ZAYAS (eds.), International human rights 

monitoring mechanisms : essays in honour of Jakob Th. Möller, 2
nd

 edn., 2009, pp. 

241-247. 

 

P. KLEIN, “Les institutions financières internationales et les droits de la personne”, 

Revue Belge de Droit International, 1999, pp. 8-25. 

 

B. KNAPP, “International Labour Organisation Administrative Tribunal”, in R. 

Bernhardt (ed.), Encyclopedia of Public International Law, 2
nd

 edn., 1995, vol. II, pp. 

1156-1159. 

 

B. KONDOCH, “Human Rights Law and UN Peace Operations in Post-Conflict 

Situations”, in N.D. WHITE & D. KLAASEN (eds.), The UN, Human Rights and Post-

Conflict Situations, Manchester, Manchester University Press, 2005, pp. 19-41. 

 

P.H. KOOIJMANS, “Foreword”, in T. HEUKELS & A. MCDONNEL (eds.), The Action for 

Damages in Community Law, The Hague, Kluwer Law International, 1997, pp. v-vi. 

 

J.G.S. KOPPEL, “Pathologies of Accountability: ICANN and the Challenge of 

‘Multiple Accountabilities Disorder’”, 65(1) Public Administration Review, 2005, pp. 

94-108. 

 



387 

 

M. KOSKENNIEMI & P. LEINO, “Fragmentation of International Law? Postmodern 

Anxieties”, 15(3) Leiden Journal of International Law, 2002, pp. 553-579. 

 

S. KOYAMA & H. MYRTTINEN, “Unintended Consequences of Peace Operations in 

Timor Leste from a Gender Perspective”, in C. AOI, C. DE COONING & R. THAKUR 

(eds.), The ‘Unintended’ Consequences of Peace Operations, Tokyo, United Nations 

University Press, 2007, pp. 23-43. 

 

H. KRIEGER, “A Credibility Gap: The Behrami and Saramati Decision of the 

European Court of Human Rights”, 13 Journal of International Peacekeeping, 2009, 

pp. 159-180. 

 

H. KRIEGER, “A Conflict of Norms: the Relationship between Humanitarian Law and 

Human Rights Law in the ICRC Customary Law Study”, 11 Journal of Conflict and 

Security Law, 2006, pp. 265-291. 

 

E. KWAKWA, “The Privileges and Immunities of the World Intellectual Property 

Organization. Practice and Challenges”, 10 International Organizations Law Review, 

2013, pp. 373-394. 

 

A. LAGERWALL & A. LOUWETTE, “La reconnaissance par le juge belge d’une 

immunité à un Etat ou à une organisation internationale viole-t-elle le droit d’accès à 

un tribunal ?’ ”, 1 Revue de droit commercial belge (2014) pp. 30-51. 

 

J.-F. LALIVE, “L’immunité de juridiction des Etats et des organisations 

internationales”, 84 Recueil des cours de l’Académie de droit international, 1953-III, 

pp. 206-396. 

 

J.G. LAMMERS, “Immunity of International Organizations. The Work of the 

International Law Commission”, 10 International Organizations Law Review, 2013, 

pp. 276-286. 

 

D.S. LAW & M. VERSTEEG, “The Declining Influence of the United States 

Constitution”, 87 New York University Law Review, 2012, pp. 762-858. 

 

A. ŁAZOWSKI & R.A. WESSEL, “The European Court of Justice blocks the EU’s 

accession to the ECHR”, CEPS commentary, 8 January 2015, available at 

http://www.ceps.eu/system/files/CEPS%20Commentary%20Lazowski%20and%20W

essel%20on%20ECHR.%20docx.pdf. 

 

P. LEMMENS, “The Right to a Fair Trial and its Multiple Manifestations”, in E. BREMS 

& J. GERARDS (eds.), Shaping Rights in the ECHR, Cambridge, Cambridge University 

Press, 2013, pp. 294-314. 

 

K. LENAERTS, “Interlocking Legal Orders in the European Union and Comparative 

Law”, 52 The International and Comparative Law Quarterly 4, 2003, pp. 873-906. 

 

T. LOCK, “Beyond Bosphorus: The European Court of Human Rights’ Case Law on 

the Responsibility of Member States of International Organisations under the 

http://www.ceps.eu/system/files/CEPS%20Commentary%20Lazowski%20and%20Wessel%20on%20ECHR.%20docx.pdf
http://www.ceps.eu/system/files/CEPS%20Commentary%20Lazowski%20and%20Wessel%20on%20ECHR.%20docx.pdf


388 

 

European Convention on Human Rights”, 10 Human Rights Law Review 3, 2010, pp. 

529-545. 

 

T. LOCK, “The ECJ and the ECtHR: The Future Relationship between the Two 

European Courts”, 8 The Law of International Courts and Tribunals, 2009, pp. 375-

398. 

 

F. LORIOT, “Accountability at the United Nations – In Need of a Genuine 

Enforcement Body”, in C. DE COOKER (ed.), Accountability, Investigation and Due 

Process in International Organizations, Leiden, Martinus Nijhoff Publishers, 2005, 

pp. 68-96. 

 

P. MAHONEY, “The European Civil Service Tribunal”, in C. DE COOKER (ed.), 

International Administration: Law and Management Practices in International 

Organisations, Leiden, Martinus Nijhoff Publishers, 2009, pp. 1001-1040. 

 

P. MANIN, “The European Communities and the Vienna Convention on the Law of 

Treaties between States and International Organisations or between International 

Organisations”, 24 Common Market Law Review, 1987, p. 457-481.  

 

K. MÅNSSON, “Integration of Human Rights in Peace Operations: Is There an Ideal 

Model?”, 13(4) International Peacekeeping, 2006, pp. 547-563. 

 

G. MARCEAU, “WTO Dispute Settlement and Human Rights”, 13 European Journal 

of International Law, 2002, pp. 753-814. 

 

G. MARHIC, “Le régime de responsabilité des opérations de paix de l’Union 

Européenne: quelles règles applicables?”, 1 Revue Belge de Droit International, 2013, 

pp. 137-146. 

 

D. MARSHALL & S. INGLIS, “The Disempowerment of Human Rights – Based Justice 

in the United Nations Mission in Kosovo”, 16 Harvard Human Rights Journal, 2003, 

pp. 95-146. 

 

B. MARTENCZUK, “The Security Council, the International Court and Judicial Review: 

What Lessons from Lockerbie?”, 10(3) European Journal of International Law, 1999, 

pp. 517-547. 

 

J. MC BRIDE, “Access to justice and human rights treaties”, Civil Justice Quarterly, 

1998, pp. 235-271. 

 

F. MEGRET, “La responsabilité des Nations Unies aux temps du choléra”, 1 Revue 

Belge de Droit International, 2013, pp. 161-189. 

 

F. MEGRET, “The Vicarious Responsibility of the United Nations for ‘Unintended 

Consequences of Peace Operations’” in C. AOI, C. DE COONING & R. THAKUR (eds.), 

The ‘Unintended’ Consequences of Peace Operations, Tokyo, United Nations 

University Press, 2007, pp. 250-267. 

 



389 

 

F. MEGRET & F. HOFFMANN, “The United Nations as Human Rights Violator? Some 

Reflections on the United Nations Changing Human Rights Responsibilities”, 25(2) 

Human Rights Quarterly, 2003, pp. 314-342. 

 

W. MENG, “Internationale Organisationen im völkerrechtlichen Deliktsrecht”, 45 

Zeitschrift für ausländisches öffentliches Recht und Völkerrecht, 1985, pp. 324-357. 

 

T. MERON & B. ELDER, “The New Administrative Tribunal of the World Bank”, 14 

New York University Journal of International Law and Politics, 1982, pp. 1-27. 

 

T. MERON, “Extraterritoriality of Human Rights Treaties”, 89(1) American Journal of 

International Law, 1995, pp. 78-83. 

 

M. MILANOVIC, “Al-Skeini and Al-Jedda in Strasbourg”, 23 European Journal of 

International Law 1, 2012, pp. 121-139. 

 

M. MILANOVIC & T. PAPIC, “As Bad As It Gets: the European Court of Human 

Rights’ Behrami and Saramati Decision and General International Law”, 58 

International and Comparative Law Quarterly 2, 2009, pp. 267‐296. 

 

A.J. MILLER, “The Privileges and Immunities of the United Nations”, 6 International 

Organizations Law Review, 2009, pp. 7-115. 

 

A.J. MILLER, “Legal Aspects of Stopping Sexual Exploitation and Abuse in U.N. 

Peacekeeping operations”, 39 Cornell International Law Journal, 2006, pp. 71-96. 

 

G. MOON, “The WTO-Minus Strategy Development and Human Rights Under WTO 

Law”, 2 Human Rights & International Legal Discourse, 2008, pp. 37-78. 

 

K. MUJEZINOVIC LARSEN, “Attribution of Conduct in Peace Operations: the ‘Ultimate 

Authority and Control’ Test”, 19 European Journal of International Law 3, 2008, pp. 

509‐531. 

 

R. MULGAN, “‘Accountability’: an Ever-Expanding Concept?”, 78(3) Public 

Administration, 2000, pp. 555-574. 

 

G.B. MURATI, “The Ombudsperson Institution vs the United Nations Mission in 

Kosovo (UNMIK)”, in J. WOUTERS, E. BREMS, S. SMIS & P. SCHMITT (eds.), 

Accountability for Human Rights Violations by International Organisations, Antwerp, 

Intersentia, 2010, pp. 373-398. 

 

O. MURRAY, “Piercing the Corporate Veil: The Responsibility of Member States of an 

International Organization”, 8 International Organizations Law Review, 2011, pp. 

291-347. 

 

J. MURRAY, “Who Will Police the Peace-Builders? The Failure to Establish 

Accountability for the Participation of United Nations Civilian Police in the 

Trafficking of Women in Post-Conflict Bosnia and Herzegovina”, 34 Columbia 

Human Rights Law Review, 2003, pp. 475-527. 

 



390 

 

F. NAERT, “Legal Framework Governing the Protection and Promotion of Human 

Rights in EU Missions – Application of EU Law Principles and Instruments”, in A. 

SARI & R. WESSEL (eds.), Human Rights in EU Crisis Management Operations: A 

Duty to Respect and to Protect?, Centre for the Law of EU External Relations, 

Working Paper 2012/6, CLEER / T.M.C. Asser Institute, The Hague, 2012, available 

at http://www.asser.nl/upload/documents/20121221T112600-

CLEER%20Working%20Paper.pdf, pp. 39-49. 

 

F. NAERT, “ESDP in Practice: Increasingly Varied and Ambitious EU Security and 

Defence Operations”, in M. TRYBUS & N. WHITE, eds., European Security Law, 

Oxford, Oxford University Press, 2007, pp. 61-101. 

 

V.P. NANDA, “Accountability of International Organisations: Some Observations”, 33 

Denver Journal of International Law and Policy, 2004, p. 379-390. 

 

T. NEUMANN & A. PETERS, “Switzerland”, in A. REINISCH, ed., The Privileges and 

Immunities of International Organizations in Domestic Courts, Oxford, Oxford 

University Press, 2013, pp. 241-274. 

 

M.C. NIKOLOVA, “The European Union Human Rights Review Panel: A Unique 

EULEX Accountability Mechanism”, 24 October 2012, published in Annex V of the 

Annual Report of the HRRP 2012, available at 

http://www.hrrp.eu/docs/HRRP%20Annual%20Report%202012.pdf. 

 

A. NOLLKAEMPER & D. JACOBS, “Shared Responsibility in International Law: A 

Conceptual Framework”, 34 Michigan Journal of International Law, 2013, pp. 359-

438. 

 

S.A. NOTAR, “Peacekeepers as Perpetrators: Sexual Exploitation and Abuse of 

Women and Children in the Democratic Republic of the Congo”, 14 Journal of 

Gender, Social Policy and the Law, 2006, pp. 409-425. 

 

G. NOVAK & A. REINISCH, “Austria”, in A. REINISCH (ed.), The Privileges and 

Immunities of International Organizations in Domestic Courts, Oxford, Oxford 

University Press, 2013, pp. 31-54. 

 

G. NOVAK & A. REINISCH, “Desirable Standards for Administrative Standards”, in O. 

ELIAS, ed., The Development and Effectiveness of International Administrative Law, 

Leiden, Martinus Nijhoff Publishers, 2012, pp. 273-302. 

 

M. NOWAK, “Enforced disappearance in Kosovo: Human Rights Advisory Panel 

holds UNMIK accountable”, 3 European Human Rights Law Review, 2013, pp. 275-

283. 

 

M. NOWAK, “Eight Reasons Why We Need a World Court of Human Rights”, in G. 

ALFREDSSON, J. GRIMHEDEN, B.G. RAMCHARAN, & A. DE ZAYAS (eds.), International 

Human Rights Monitoring Mechanisms – Essays in Honour of Jakob Th. Möller, 2
nd

 

edn., Leiden, Martin Nijhoff Publishers, 2009, pp. 697-706. 

 

http://www.asser.nl/upload/documents/20121221T112600-CLEER%20Working%20Paper.pdf
http://www.asser.nl/upload/documents/20121221T112600-CLEER%20Working%20Paper.pdf
http://www.hrrp.eu/docs/HRRP%20Annual%20Report%202012.pdf


391 

 

M. NOWAK, “The Need for a World Court of Human Rights”, 7 Human Rights Law 

Review, 2007, pp. 251-259. 

 

M. ODELLO, “Tackling Criminal Acts in Peacekeeping Operations: The 

Accountability of Peacekeepers”, 15 Journal of Conflict Security Law 2, 2010, pp. 

347-391. 

 

 P. OLSON, “Immunities of International Organizations. A Nato View”, 10 

International Organizations Law Review, 2013, pp. 419-433. 

 

S. OÑATE LABORDE, “The relation between due process in international and national 

human rights instruments and international adjudication mechanisms”, in O. ELIAS, 

ed., The Development and Effectiveness of International Administrative Law, Leiden, 

Martinus Nijhoff Publishers, 2012, pp. 375-385. 

 

A. ORAKHELASHVILI, “Responsibility and Immunities. Similarities and Differences 

between International Organizations and States”, 11 International Organizations Law 

Review, 2014, pp. 114-171.  

 

A. ORAKHELASHVILI, “The World Bank Inspection Panel in Context. Institutional 

Aspects of the Accountability of International Organizations”, 2 International 

Organizations Law Review, 2005, pp. 57-102. 

 

L. ORTIS & E.H. REITER, “The Reform of the United Nations Administration of 

Justice System: The United Nations Appeals Tribunal after One Year”, 10 The Law 

and Practice of International Courts and Tribunals, 2011, pp. 405-428. 

 

K. OSTENECK, “Die völkerrechtliche Verpflichtung der EG zur Umsetzung von UN-

Sanktionen”, 1(1) Zeitschrift für Europarechtliche Studien, 1998, pp. 103-132. 

 

E. PAASIVIRTA, “Responsibility of a Member State of an International Organization: 

Where Will It End?”, 7 International Organizations Law Review, 2010, pp. 49-61. 

 

D. PACQUEE, “Internationale organisaties en mensenrechten: A perfect fit? Onderzoek 

aan de hand van de zaak Kosovo”, in S. DEWULF & D. PACQUÉE (eds.), 60 jaar 

Universele Verklaring van de Rechten van de Mens 1948 – 2008, Antwerpen, 

Intersentia, 2008, pp. 99-112. 

 

D. PACQUÉE & S. DEWULF, “International Territorial Administration and the Rule of 

Law: The Case of Kosovo”, 4 Essex Human Rights Review, 2007, pp. 1-14. 

 

P. PALCHETTI, “International Responsibility for Conduct of UN Peacekeeping Forces: 

The Question of Attribution”, in Medelingen van de Koninklijke Nederlandse 

Vereniging voor Internationaal Recht – N. 141, Refining Human Rights Obligations in 

Conflict Situations, Leiden, T.M.C. Asser Press, 2014, pp. 1-29. 

 

P. PALCHETTI, “The allocation of responsibility for internationally wrongful acts 

committed in the course of multinational operations”, 95 International Review of the 

Red Cross, 2013, pp. 727-742. 

 



392 

 

M. PALLIS, “The Operation of UNHCR’s Accountability Mechanisms”, 37 New York 

University Journal of International Law and Politics, 2005, pp. 869-918. 

 

S. PARK, “Designing accountability, international economic organisations and the 

World Bank’s Inspection Panel”, 64 Australian Journal of International Affairs, 2010, 

pp. 13-36. 

 

B.N. PATEL, “The Accountability of International Organisations: A Case Study of the 

Organisation for the Prohibition of Chemical Weapons”, 13(3) Leiden Journal of 

International Law, 2000, pp. 571-597.  

 

B.D. PATTERSON, “The Jurisprudence of Discrimination as Opposed to Simple 

Inequality in the International Civil Service”, 36 Georgia Journal of International and 

Comparative Law, 2007, pp. 1-87. 

 

R. PAVONI, “Italy”, in A. REINISCH (ed.), The Privileges and Immunities of 

International Organizations in Domestic Courts, Oxford, Oxford University Press, 

2013, pp. 155-178. 

 

R. PAVONI, “Human Rights and the Immunities of Foreign States and International 

Organizations”, in E. DE WET & J. VIDMAR (eds.), Hierarchy in international law. 

The place of human rights, Oxford, Oxford University Press, 2012, pp. 71-113. 

 

A. PELLET, “L’imputabilité d’éventuels actes illicites. Responsabilité de l’OTAN ou 

des Etats membres”, in C. TOMUSCHAT (ed.), Kosovo and the International 

Community, A Legal Assessment, The Hague/London/New York, Kluwer, 2002, pp. 

193-202. 

 

I. PERNICE, “The Treaty of Lisbon and Fundamental Rights”, in S. GRILLER & J. 

ZILLER (eds.), The Lisbon Treaty: EU Constitutionalism without a Constitutional 

Treaty?, Vienna/New York, Springer, 2008, pp. 235-256. 

 

E.-U. PETERSMANN, “Administration of Justice in the World Trade Organization: Did 

the WTO Appellate Body Commit ‘Grave Injustice’?”, 8 The Law and Practice of 

International Courts and Tribunals, 2009, pp. 329-374. 

 

E.-U. PETERSMANN, “From ‘Negative’ to ‘Positive’ Integration in the WTO: Time for 

‘Mainstreaming Human Rights’ into WTO Law”, 37 Common Market Law Review, 

2000, pp. 1363-1382. 

 

I. PINGEL-LENUZZA, “Autonomie juridictionnelle et employeur privilégié”, 104 Revue 

générale de droit international public, 2000, p. 445-470. 

 

F. POIRAT, N. HAUPAIS, P. JACOB & G. LE FLOCH, “Note sous Cour de cassation, 

chambre sociale, arrêt du 25 janvier 2005, Banque africaine de développement”, 

Revue générale de droit international public, 2006, pp. 217-231. 

 

J. PRESCOTT, “Claims”, in D. FLECK (ed.), The Handbook of the Law of Visiting 

Forces, Oxford, Oxford University Press, 2001, pp. 159-186. 

 



393 

 

K. RAFFER, “International Financial Institutions and Financial Accountability”, 18(2) 

Ethics and International Affairs, 2004, pp. 61-77. 

 

B. RASHKOW, “Remedies for Harms Caused by UN Peacekeepers”, American Society 

of International Law, 2014, available at http://www.asil.org/blogs/remedies-harm-

caused-un-peacekeepers. 

 

B.C. RASHKOW, “Immunity of the United Nations. Practice and Challenges”, 10 

International Organizations Law Review, 2013, pp. 332-348. 

 

S.R. RATNER, “Foreign Occupation and International Territorial Administration: The 

Challenges of Convergence”, 16 European Journal of International Law, 2005, pp. 

695-719. 

 

F. RAWSKI, “To Waive or Not To Waive: Immunity and Accountability in U.N. 

Peacekeeping Operations”, 18(1) Connecticut Journal of International Law, 2002, pp. 

103-132. 

 

L.C. REIF, “Transplantation and adaptation: the evolution of the human rights 

ombudsman”, 31(2) Boston College Third World Law Journal, 2011, pp. 269-310. 

 

L.C. REIF, “Building democratic institutions: the role of national human rights 

institutions in good governance and human rights protection”, 13 Harvard Human 

Rights Journal, 2000, pp. 1-69. 

 

A. REINISCH, “To What Extent Can and Should National Courts ‘Fill the 

Accountability Gap’?”, 10 International Organizations Law Review, 2013, pp. 572-

587. 

 

A. REINISCH & J. WURM, “International Financial Institutions before National Courts”, 

in D.D. BRADLOW & D. HUNTER (eds.), International Financial Institutions and 

International Law, Alphen aan den Rijn, Kluwer Law International, 2010, pp. 103-

135. 

 

A. REINISCH, “The Immunity of International Organizations and the Jurisdiction of 

Their Administrative Tribunals”, 7 Chinese Journal of International Law, 2008, pp. 

285-306. 

 

A. REINISCH, “The Immunity of International Organizations and the Jurisdiction of 

Their Administrative Tribunals”, IILJ Working Paper 2007/11, (Global 

Administrative Law Series), available at http://iilj.org/publications/documents/2007-

11.GAL.Reinisch.web.pdf. 

 

A. REINISCH, “Accountability of International Organizations According to National 

Courts”, 36 Netherlands Yearbook of International Law, 2005, pp. 119-167. 

 

A. REINISCH & U. WEBER, “In the Shadow of Waite and Kennedy – The 

Jurisdictional Immunity of International Organizations, the Individual’s Right of 

Access to Courts and Administrative Tribunals as Alternative Means of Dispute 

Settlement”, 1 International Organizations Law Review, 2004, pp. 59-110. 

http://www.asil.org/blogs/remedies-harm-caused-un-peacekeepers
http://www.asil.org/blogs/remedies-harm-caused-un-peacekeepers
http://iilj.org/publications/documents/2007-11.GAL.Reinisch.web.pdf
http://iilj.org/publications/documents/2007-11.GAL.Reinisch.web.pdf


394 

 

A. REINISCH, “Developing Human rights and Humanitarian Law Accountability of the 

Security Council for the Imposition of Economic Sanctions, 95(4) American Journal 

of International Law, 2001, pp. 851-872. 

 

A. REINISCH, “Governance without Accountability?”, 44 German Yearbook of 

International Law, 2001, pp. 270-306.  

 

A. REINISCH, “Securing the Accountability of International Organisations”, 7 Global 

Governance, 2001, pp. 131-149. 

 

A. REINISCH, “Exploring the Evolution of Purposes, Methods and Legitimacy: 

Accountability of Intergovernmental Organisations”, 94 American Society of 

International Law Proceedings, 2000, pp. 204-207. 

 

A. REINISCH, “Waite and Kennedy v. Germany; Beer and Regan v. Germany: 

European Court of Human Rights decision on whether granting European Space 

Agency immunity from suit in German labor courts violates dismissed employees’ 

rights”, 93 American Journal of International Law, 1999, pp. 933-938. 

 

V. RICHARD, “Les organisations internationals entre responsibility et accountability: 

le régime de responsabilité esquissé par la CDI est-il adapté aux organisations 

internationales ?”, 1 Revue Belge de Droit International, 2013, pp. 190-205. 

 

C. ROMANO, “The Proliferation of International Judicial Bodies: The Pieces of the 

Puzzle”, 31 New York University Journal of International Law and Politics, 1999, pp. 

709-751. 

 

D. RUZIÉ, “Le recours à l'arbitrage dans le contentieux de la fonction publique 

internationale: L'exemple du personnel local de l'U.N.R.W.A. ”, 113 Journal de Droit 

International, 1986, pp. 109-121. 

 

C. RYNGAERT & F. PENNINGS, “Fundamentele arbeidsrechten en immuniteit. De zaak 

tegen de Europese Octrooi Organisatie”, 18 Nederlands Juristenblad, 2015, pp. 1212-

1218. 

 

C. RYNGAERT, “Srebrenica Continued. Dutch District Court Holds the Netherlands 

Liable for Cooperating with Bosnian Serbs”, 61 Netherlands International Law 

Review, (3), 2014, pp. 365-454. 

 

C. RYNGAERT, “Note to Supreme Court (Hoge Raad), State of the Netherlands v. 

Mustafić et al., State of the Netherlands v. Nuhanović, Judgments of 6 September 

2013”, 60 Netherlands International Law Review, 2013, pp. 441-485. 

 

C. RYNGAERT, “Accountability of International Organizations for Human Rights 

Violations: the Cases of the UN Mission in Kosovo (UNMIK) and the ‘UN Terrorism 

Blacklists’”, in M. FITZMAURICE & P. MERKOURIS (eds.), The Interpretation and 

Application of the European Convention on Human Rights, Leiden, Martinus Nijhoff 

Publishers, 2013, pp. 73-91.  

 



395 

 

C. RYNGAERT, “Belgium”, in A. REINISCH (ed.), The Privileges and Immunities of 

International Organizations in Domestic Courts, Oxford, Oxford University Press, 

2013, pp. 55-72.  

 

C. RYNGAERT, “Apportioning Responsibility between the UN and Member States in 

UN Peace-Support Operations: an Inquiry into the Application of the ‘Effective 

Control’ Standard after Behrami”, 45 Israel Law Review, 2012, pp. 151-178. 

 

C. RYNGAERT, “The responsibility of member States in connection with acts of 

international organizations: assessing the recent case law of the European Court of 

Human Rights”, 60 International and Comparative Law Quarterly 4, 2011, pp. 997-

1016. 

 

C. RYNGAERT & H. BUCHANAN, “Member State responsibility for the acts of 

international organizations”, 7 Utrecht Law Review 1, 2011, pp. 131-146. 

 

C. RYNGAERT, “Immunity of International Organizations before Domestic Courts: 

Recent Trends”, 7 International Organizations Law Review, 2010, pp. 121-148. 

 

J. SALMON, “De quelques problèmes poses aux tribunaux belges par les actions de 

citoyens belges contre l’O.N.U. en raison de faits survenus sur le territoire de la 

République démocratique du Congo”, 81 Journal des Tribunaux, 1966, pp. 713-719. 

 

M.E. SALOMON, “International Economic Governance and Human rights 

Accountability”, in M.E. SALOMON, A. TOSTENSEN & W. VANDENHOLE (eds.), 

Casting the Net Wider: Human rights, Development and New Duty-Bearers, Antwerp, 

Intersentia, 2007, pp. 153-184. 

 

G.A. SARFATY, “Why culture matters in international institutions: the marginality of 

human rights at the World Bank”, 103 American Journal of International Law, 2009, 

pp. 647-683. 

 

A. SARI, “UN Peacekeeping Operations and Article 7 ARIO: The Missing Link”, 9 

International Organizations Law Review, 2012, pp. 77-85. 

 

A. SARI, “Jurisdiction and International Responsibility in Peace Support Operations: 

The Behrami and Saramati Cases”, 8 Human Rights Law Review, 2008, pp. 151‐170. 

 

A. SARI, “Status of Forces and Status of Missions Agreements under the ESDP: The 

EU’s Evolving Practice”, 19 The European Journal of International Law, 2008, pp. 

67-100. 

 

D. SAROOSHI & A. TZANAKOPOULOS, “United Kingdom”, in A. REINISCH (ed.), The 

Privileges and Immunities of International Organizations in Domestic Courts, Oxford, 

Oxford University Press, 2013, pp. 275-302. 

 

H.G. SCHERMERS, “The Legal Bases of International Organization Action”, in R.-J. 

DUPUY (ed.), Manuel sur les organisations internationales – A Handbook on 

International Organizations, 2
nd

 edn., Dordrecht/Boston/London, Martinus Nijhoff 

Publishers, 1998, pp. 401-411.  



396 

 

H.G. SCHERMERS, “The European Communities bound by Fundamental Human 

Rights”, 27 Common Market Law Review, 1990, pp. 249-258. 

 

H.G. SCHERMERS, “Liability of International Organisations”, 1 Leiden Journal of 

International Law, 1988, pp. 3-14. 

 

S. SCHLEMMER-SCHULTE, “The World Bank Inspection Panel: Accountability to Non-

State Actors”, Translex, 1999, pp. 11-14. 

 

S. SCHLEMMER-SCHULTE, “The World Bank Inspection Panel: A Record of the First 

International Accountability Mechanism and Its Role for Human Rights”, 6(2) Human 

Rights Brief, 1999, pp. 1-4. 

 

K. SCHMALENBACH, “Austrian Courts and the Immunity of International 

Organizations”, 10 International Organizations Law Review, 2013, pp. 446-463.  

 

K. SCHMALENBACH, “Dispute Settlement”, in J. KLABBERS & A. WALLENDAHL (eds.), 

Research handbook on the law of international organizations, Edward Elgar 

Publishing, Cheltenham, 2011, pp. 251-284. 

 

K. SCHMALENBACH, “Third Party Liability of International Organisations”, 10 

International Peacekeeping: The Yearbook of International Peace Operations, 2006, 

pp. 33-51. 

 

P. SCHMITT, “Comment to Brussels Court of Appeals, ENE v. ESA, 23 March 2011”, 

Oxford Reports on International Law: International Law in Domestic Courts, 1729, 

2012. 

 

P. SCHMITT, “The Accountability of the International Monetary Fund for Human 

Rights Violations”, in J. WOUTERS, E. BREMS, S. SMIS & P. SCHMITT (eds.), 

Accountability for Human Rights Violations by International Organisations, Antwerp, 

Intersentia, 2010, pp. 431-459. 

 

J.A. SCHOLTE, “Civil Society and IMF Accountability”, CSGR Working Paper 244/08, 

May 2008, available at 

http://www2.warwick.ac.uk/fac/soc/csgr/research/workingpapers/2008/24408.pdf. 

 

N. SCHRIJVER, “Beyond Srebrenica and Haiti. Exploring Alternative Remedies against 

the United Nations”, 10 International Organizations Law Review, 2013, pp. 588-600. 

 

E. SCISO, “Italian Judges’ Point of View on Foreign States’ Immunity”, 44 Vanderbilt 

Journal of Transnational Law, 2011, pp. 1201-1231.  

 

I. SEIDL-HOHENVELDERN, “Liability of Member States for Acts or Omissions of an 

International Organisation”, in S. SCHLEMMER-SCHULTE & K.-Y. TUNK (eds.), Liber 

Amicorum I.F.I. Shihata. International Finance and Development Law, The 

Hague/London/Boston/New York, Kluwer Law International, 2001, pp. 727-739. 

 

I. SEIDL-HOHENVELDERN, “Functional Immunity of International Organizations and 

Human Rights”, in W. BENEDEK, H. ISAK & R. KICKER (eds.), Development and 

http://www2.warwick.ac.uk/fac/soc/csgr/research/workingpapers/2008/24408.pdf


397 

 

Developing International and European Law: Essays in Honour of Konrad Ginther 

on the Occasion of his 65th Birthday, Frankfurt am Main, Peter Lang, 1999, pp. 137-

149. 

 

I. SEIDL-HOHENVELDERN, “Die international Beamten und ihr Recht auf den 

gesetzlichen Richter”, in O.J. BALLON & J.J. HAGEN (eds.), Verfahrensgarantien im 

nationalen und internationalen Prozeßrecht, Festschrift für Franz Matscher, Vienna, 

Manzsche Verlags- und Universitätsbuch- handlung, 1993, pp. 441-447. 

 

I. SEIDL-HOHENVELDERN, “The Legal Personality of International and Supranational 

Organizations”, 21 Revue égyptienne de droit international, 1965, pp. 35-72. 

 

C. SHANAHAN RENSHAW, “The ASEAN Human Rights Declaration 2012”, 13 Human 

Rights Law Review 3, 2013, pp. 557-579. 

 

D. SHELTON, “Jura Novit Curia in International Human Rights Tribunals”, in N. 

BOSCHIERO, T. SCOVAZZI, C. PITEA & C. RAGNI (eds.), International Courts and the 

Development of International Law. Essays in Honour of Tullio Treves, Heidelberg, 

Springer, 2013, pp. 189-212. 

 

D. SHELTON, “The UN principles and guidelines on reparations: context and 

contents”, in K. DE FEYTER, S. PARMENTIER, M. BOSSUYT & P. LEMMENS (eds.), Out 

of the Ashes. Reparation for Victims of Gross and Systematic Human Rights 

Violations, Antwerp-Oxford, Intersentia, 2005, pp. 11-34. 

 

D. SHRAGA, “UN Peacekeeping Operations: Applicability of International 

Humanitarian Law and Responsibility for Operations-Related Damage”, 94 American 

Journal of International Law, 2000, pp. 406-412. 

 

D. SHRAGA, “The UN as an Actor Bound by International Humanitarian Law”, 5 

International Peacekeeping, 1998, pp. 64-81.  

 

B. SIMMA & P. ALSTON, “The Sources of Human Rights Law: Custom, Jus Cogens, 

and General Principles”, 12 Australian Yearbook of International Law, 1988-1999, pp. 

82-108. 

 

M. SINGER, “Jurisdictional Immunity of International Organisations: Human rights 

and Functional Necessity Concerns”, 36 Virginia Journal of International Law, 1995, 

pp. 53-165. 

 

S.I. SKOGLY, “The Human Rights Obligations of the World Bank and the IMF”, in W. 

VAN GENUGTEN, P. HUNT & S. MATHEWS (eds.), World Bank, IMF and Human 

Rights, Nijmegen, Wolf Legal Publishers, 2003, pp. 45-48. 

 

S. SKOGLY, “Structural Adjustment and Development: Human Rights: An Agenda for 

Change”, 15(4) Human Rights Quarterly, 1993, pp. 751-778. 

 

S. SMIS, S.S. KINGAH & C. JANSSENS, “Trips and Human Rights: Access to Cheaper 

Aids Medicines”, in J. WOUTERS, E. BREMS, S. SMIS & P. SCHMITT (eds.), 



398 

 

Accountability for Human Rights Violations by International Organisations, Antwerp, 

Intersentia, 2010, pp. 485-503. 

 

O. SPIJKERS, “The Immunity of the United Nations before the Dutch Courts (Case 

Note)”, 51 Military Law and the Law of War Review 2, 2012, pp. 361-394. 

 

C. STAHN, “Governance Beyond The State: Issues Of Legitimacy In International 

Territorial Administration”, 2 International Organizations Law Review, 2005, pp. 9-

56. 

 

C. STAHN, “International Territorial Administration in the former Yougoslavia: 

Origins, Development, and Challenges Ahead”, 61(1) Zeitschrift für ausländisches 

öffentliches Recht und Völkerrecht, 2001, p. 107-176. 

 

B. STEPHENS, “Translating Filartiga: A Comparative and International Law Analysis 

of Domestic Remedies for International Human Rights Violations”, Yale Journal of 

International Law, 2002, pp. 1-58. 

 

Z. STAVRINIDES, “Human Rights Obligations under the United Nations Charter”, 3 

International Journal of Human Rights, 1999, pp. 38-48. 

 

T. STEIN, “Kosovo and the International Community. The Attribution of Possible 

Internationally Wrongful Acts: Responsibility of NATO or of its Member States?”, in 

C. Tomuschat (ed.), Kosovo and the International Community, A Legal Assessment, 

The Hague-London-New York, Kluwer Law International, 2002, pp. 181-192. 

 

M. STRUYVENBERG, “The New United Nations System of Administration of Justice”, 

in O. ELIAS, ed., The Development and Effectiveness of International Administrative 

Law, Leiden, Martinus Nijhoff Publishers, 2012, pp. 243-250. 

 

E. SUZUKI & S. NANWANI, “Responsibility of International Organisations: The 

Accountability Mechanism of Multilateral Developments Banks, 27(1) Michigan 

Journal of international Law, 2005, pp. 177-225. 

 

C.E. SWEETSER, “Providing Effective Remedies To Victims Of Abuse By 

Peacekeeping Personnel”, 83 New York University Law Review, 2008, pp. 1643-1678. 

 

C. TAN, “Mandating Rights and Limiting Mission Creep: Holding the World Bank 

and International Monetary Fund Accountable for Human Rights”, 2(1) Human rights 

& international legal discourse, 2008, pp. 79-116. 

 

K. TESFAGABIR, “The State of Functional Immunity of International Organizations 

and Their Officials and Why It Should be Streamlined”, 10 Chinese Journal of 

International Law, 2011, pp. 97-128.  

 

G. THALLINGER, “Piercing jurisdictional immunity: The possible role of domestic 

courts in enhancing World Bank accountability”, 1 Vienna Online Journal of 

International Constitutional Law, 2008, pp. 4-35. 

 



399 

 

A.-M. THÉVENOT-WERNER, “The right of staff members to a Tribunal as a limit to the 

jurisdictional immunity of international organisations in Europe”, in A. PETERS, M. 

DEVERS, A.-M. THÉVENOT-WERNER & P. ZBINDEN (eds.), Les acteurs dans l’ère du 

constitutionnalisme global/Actors in the Age of Global Constitutionalism, Paris, UMR 

de droit compare de Paris, vol. 35, Société de legislation compare, 2014, pp. 111-139.  

  

M. TOMONORI, “Denying Foreign State Immunity on the Grounds of the 

Unavailability of Alternative Means”, 71 The Modern Law Journal 5, 2008, pp. 734-

752.  

 

C. TOMUSCHAT, “International Law: Ensuring the Survival of Mankind on the Eve of 

a New Century: General Course on Public International Law”, 281 Recueil des Cours 

de l’Académie de Droit International, 2001, pp. 1-438. 

 

M. TONDINI, “UN Peace Operations: The Last Frontier of the Extraterritorial 

Application of Human Rights”, 44(1-2) Revue de droit militaire et de droit de la 

guerre, 2001, pp. 75-138. 

 

TRANSNATIONAL DEVELOPMENT CLINIC, Jerome N. Frank Legal Services 

Organization Yale Law School, Global Health Justice Partnership of the Yale Law 

School and the Yale School of Public Health and Association Haïtienne de Droit de 

L’Environnment, ‘Peacekeeping without Accountability. The United Nations’ 

Responsibility for the Haitian Cholera Epidemic’, 2013, available at 

http://www.law.yale.edu/documents/pdf/Clinics/Haiti_TDC_Final_Report.pdf. 

 

S. TRECHSEL, “A World Court for Human Rights?”, 1(1) Northwestern Journal of 

International Human Rights, 2004, available at 

http://scholarlycommons.law.northwestern.edu/njihr/vol1/iss1/3. 

 

A. ÚBEDA DE TORRES, “The right to due process”, in L. BURGORGUE-LARSEN & A. 

ÚBEDA DE TORRES, The Inter-American Court of Human Rights. Case Law and 

Commentary, Oxford, Oxford University Press, 2011, pp. 641-672. 

 

G. ULFSTEIN, “Towards an International Human Rights Judiciary”, in J. EBBESSON, M. 

JACOBSSON, M. KLAMBERG, D. LANGLET & P. WRANGE (eds.), International Law and 

Changing Perceptions of Security. Liber Amicorum Said Mahmoudi, Leiden, Martins 

Nijhoff Publishers, 2014, pp. 296-306. 

 

J.N.E. VARUHAS, “A Tort-Based Approach to Damages under the Human Rights Act 

1998”, 72 Modern Law Review, 2009, pp. 750-782. 

 

N. VALTICOS, “Les contrats conclus par les Organisations internationales avec des 

personnes privées, Rapport provisoire et projet de résolution”, 57 Annuaire de 

l’Institut de Droit International I, 1977, pp. 1-191. 

 

R. VAN ALEBEEK & A. NOLLKAEMPER, “The Netherlands”, in A. REINISCH (ed.), The 

Privileges and Immunities of International Organizations in Domestic Courts, Oxford, 

Oxford University Press, 2013, pp. 179-206. 

 

http://www.law.yale.edu/documents/pdf/Clinics/Haiti_TDC_Final_Report.pdf
http://scholarlycommons.law.northwestern.edu/njihr/vol1/iss1/3


400 

 

P. VAN DIJK, “The Maze of Paragraph 1 of Art. 6 of the European Convention on 

Human Rights; New Openings or Dead Ends”, Hague Yearbook of International Law, 

1988, pp. 141-161. 

 

P. VAN ELSUWEGE, “EU external action after the collapse of the pillar structure: in 

search of a new balance between delimitation and consistency”, 47 Common Market 

Law Review, 2010, pp. 987-1019. 

 

W. VAN GENUGTEN, “Tilburg Guiding Principles on World Bank, IMF and Human 

rights”, in W. VAN GENUGTEN, P. HUNT & S. MATHEWS (eds.), World Bank, IMF and 

Human Rights, Nijmegen, Wolf Legal Publishers, 2003, pp. 247-255. 

 

G.J.H. VAN HOOF & K. DE VEY MESTDAGH, “Mechanisms of International 

Supervision”, in P. VAN DIJK (ed.), Supervisory Mechanisms in International 

Economic Organisations, The Hague, Kluwer, 1984, pp. 1-45. 

 

W.B.J. VAN OVERBEEK, “The Right to Remain Silent in Competition Investigations: 

The Funke Decision of the Court of Human Rights Makes Revision of the ECJ's Case 

Law Necessary”, 15(3) European Competition Law Review, 1994, pp. 127-133. 

 

W. VANDENHOLE, “Human Rights Obligations in Peace Operations: The Perspective 

of the European Convention on Human Rights”, in Medelingen van de Koninklijke 

Nederlandse Vereniging voor Internationaal Recht – N. 141, Refining Human Rights 

Obligations in Conflict Situations, Leiden, T.M.C. Asser Press, 2014, pp. 31-60. 

 

J. VERHOEVEN, “Traités mixtes, assentiments partiels ou rétroactifs et règles non 

écrites”, 3 Revue Critique de Jurisprudence Belge, 2002, pp. 377-399. 

 

S. VEZZANI, “Le règlement par voie d’arbitrage des différends portant sur la 

responsabilité des organisations internationales”, in D. SAROOSHI (ed.), Remedies and 

Responsibility for the Actions of International Organizations, Leiden, Martinus 

Nijhoff Publishers, 2014, pp. 367-404. 

 

M. VICIEN-MILBURN, “The Independence of the UN Administrative Tribunal and its 

Legacy”, in K. PAPANIKOLAOU & M. HISKAKI, International Administrative Tribunals 

in a Changing World: United Nations Administrative Tribunal Conference: 

Organized Under the Auspices of the Executive Office of the Secretary-General, 

London, Esperia Publication, 2007, pp. 105-117. 

 

R.E. VINUESA, “Argentina”, in A. REINISCH (ed.), The Privileges and Immunities of 

International Organizations in Domestic Courts, Oxford, Oxford University Press, 

2013, pp. 17-30. 

 

A. VON BOGDANDY & M. STEINBRÜCK PLATISE, “ARIO and Human Rights 

Protection: Leaving the Individual in the Cold”, International Organizations Law 

Review, Vol. 9, 2012, pp. 67-76. 

 

A. VON BOGDANDY, “The European Union as a human rights Organisation? Human 

rights and the core of the European Union”, 37 Common Market Law Review, 2000, p. 

1307. 



401 

 

C.P.M. WATERS, “Nationalising Kosovo’s Ombudsperson”, 12 Journal of Conflict & 

Security Law, 2007, pp. 139-148. 

 

P. WEBB, “Should the 2004 UN State Immunity Convention Serve as a Model/Starting 

point for a Future UN Convention on the Immunity of International Organizations?”, 

10 International Organizations Law Review, 2013, pp. 319-331. 

 

D. WEISSBRODT, “Non-State Entities and Human Rights within the Context of the 

Nation-State in the 21
st
 Century”, in M. CASTERMANS, F. VAN HOOF & J. SMITH (eds.), 

The Role of the Nation-State in the 21
st
 Century, Dordrecht, Kluwer, 1998, pp. 175-

195. 

 

K. WELLENS, “Fragmentation of International Law and Establishing an 

Accountability Regime for International Organisations: The Role of the Judiciary in 

Closing The Gap”, 25(4) Michigan Journal of International Law, 2004, pp. 1159-

1181. 

 

K. WELLENS, “Accountability of International Organisations: Some Salient Features”, 

97 American Society of International Law Proceedings, 2003, pp. 241-245. 

 

R.A. WESSEL, “Immunities of the European Union”, 10 International Organizations 

Law Review, 2013, pp. 395-418. 

 

C.A. WHYTOCK, “Foreign State Immunity and the Right to Court Access”, 93 Boston 

University Law Review, 2013, pp. 2033-2093. 

 

C. WICKREMASINGHE, “The Immunity of International Organizations in the United 

Kingdom”, 10 International Organizations Law Review, 2013, pp. 434-445. 

 
C. WICKREMASINGHE & G. VERDIRAME, “Responsibility and Liability for Violations 

of Human Rights in the Course of UN Field Operations”, in C. SCOTT (ed.), Torture 

as Tort: Comparative Perspectives on the Development of Transnational Human 

Rights Litigation, Oxford, Hart Publishing, 2001, pp. 465-490.  

 

R. WILDE, “Understanding the International Territorial Administration Accountability 

Deficit: Trusteeship and Legitimacy of International Organisations”, in J. WOUTERS, 

E. BREMS, S. SMIS & P. SCHMITT (eds.), Accountability for Human Rights Violations 

by International Organisations, Antwerp, Intersentia, 2010, pp. 311-329. 

 

R. WILDE, “Opinion: The “legal space” or “espace juridique” of the European 

Convention on Human Rights: Is it relevant to extraterritorial state action?”, 10(2) 

European Human rights Law Review, 2005, pp. 115-124. 

 

R. WILDE, “Accountability and International Actors in Bosnia and Herzegovina, 

Kosovo and East Timor”, 7(2) ILSA Journal of International and Comparative law, 

2001, pp. 455-460. 

 

R. WILDE, “From Danzig to East Timor and Beyond: The Role of International 

Territorial Administration”, 95(3) American Journal of International Law, 2001, pp. 

583-606. 



402 

 

R. WILDE, “Quis Custodiet Ipsos Custodes?: Why and How UNHCR Governance of 

“Development” Refugee Camps Should be Subject to International Human Rights 

Law”, 1 Yale Human Rights & Development Law Journal, 1998, pp. 107-128. 

 

R.J. WILSON & E. SINGER HURVITZ, “Human Rights Violations by Peacekeeping 

Forces in Somalia”, 21 Human Rights Brief 2, 2014, pp. 2-8. 

 

Y. WONG & B. MAYER, “The World Bank’s Inspection Panel: A Tool for 

Accountability?”, in J. WOUTERS, A. NINIO, T. DOHERTY & H. CISSÉ (eds.), 

Improving Delivery in Development. The Role of Voice, Social Contract, and 

Accountability, Washington, The World Bank Legal Review, 2015, volume 6, pp. 

495-530. 

 

M. WOOD, “Do International Organizations Enjoy Immunity Under Customary 

International Law?”, 10 International Organizations Law Review, 2013, pp. 287-318. 

 

N. WOODS, “Holding Intergovernmental Institutions to Account”, 17 Journal of 

Ethics and International Affairs, 2003, pp. 69-80.  

 

N. WOODS & A. NARLIKAR, “Governance and the Limits of Accountability: WTO, 

IMF and World Bank”, 170 International Social Science Journal, 2001, pp. 569-583.  

 

N. WOODS, “Making the IMF and the World Bank More Accountable”, 77 

International Affairs, 2001, pp. 83-100.  

 

J. WOUTERS & J. ODERMATT, “Are All International Organizations Created Equal? 

Reflections on the ILC’s Draft Articles on the Responsibility of International 

Organizations”, 9 International Organizations Law Review, 2012, pp. 7-14. 

 

J. WOUTERS, C. RYNGAERT & P. SCHMITT, “Case-Note to Belgian Court of Cassation, 

Western European Union v. Siedler; General Secretariat of the ACP Group v. 

Lutchmaya; General Secretariat of the ACP Group v. B.D.”, American Journal of 

International Law, 105 (3), 2011, pp. 560-567. 

 

J. WOUTERS, C. RYNGAERT & P. SCHMITT, “Het Hof van Cassatie en de immuniteit 

van internationale organisaties”, Rechtskundig Weekblad, 2011, pp. 678-683. 

 

J. WOUTERS, N. HACHEZ & P. SCHMITT, “Managerial Accountability: What Impact on 

International Organizations’ Autonomy?”, in N.D. WHITE & R. COLLINS (eds.), 

International Organizations and the Idea of Autonomy: Institutional Independence in 

the International Legal Order, Oxford, Routledge, 2011, pp. 230-256. 

 

J. WOUTERS & P. SCHMITT, “Challenging Acts of Other United Nations’ Organs, 

Subsidiary Organs and Officials”, in A. REINISCH (ed.), Challenging Acts of 

International Organizations before National Courts, Oxford, Oxford University Press 

2010, pp. 77-110. 

 

J. WOUTERS, E. BREMS, S. SMIS & P. SCHMITT “Accountability for Human Rights 

Violations by International Organisations: Introductory Remarks”, in J. WOUTERS, 



403 

 

E. BREMS, S. SMIS & P. SCHMITT (eds.), Accountability for Human Rights 

Violations by International Organisations, Antwerp, Intersentia, 2010, pp. 1-20.  

 

J. WOUTERS, C. RYNGAERT & P. SCHMITT, “Verantwoordelijkheid voor 

mensenrechtenschendingen door internationale organisaties”, in J. WOUTERS & C. 

RYNGAERT (eds.), Mensenrechten. Actuele brandpunten, Leuven, Acco, 2008, pp. 

195-208. 

 

J. WOUTERS and C. RYNGAERT, “Impact on the Process of the Formation of Customary 

International Law”, in M.T. Kamminga & M. Scheinin (eds.), The Impact of Human 

Rights Law on General International Law, Oxford, Oxford University Press, 2008, pp. 

111-131. 

 

J. WOUTERS & M. VIDAL, “Towards a Rebirth of Benelux”, 2 Revue Belge de Droit 

International, 2007, pp. 532-557. 

 

Q. WRIGHT, “The jural personality of the United Nations”, 43 American journal of 

international law, 1949, pp. 509-516. 

 

A.I. Young, “Deconstructing International Organization Immunity”, 44(1) 

Georgetown Journal of International Law, 2012, pp. 311-364. 

 

L. ZERROUGUI, “The Arab Charter on Human Rights”, 7 Essex Human Rights Review 

2, 2011, pp. 7-15. 

 

M. ZWANENBURG, “UN Peace Operations Between Independence and 

Accountability”, 5 International Organizations Law Review, 2008, pp. 23-47. 

 

M. ZWANENBURG, “Compromise or Commitment: Human Rights and International 

Humanitarian Law Obligations for UN Peace Forces”, 11(2) Leiden Journal of 

International Law, 1998, pp. 229-245. 

 

 

VII.3 Table of legal instruments 
 
VII.3.1. Constituent instruments 
 

Agreement establishing the African Development Fund, signed on 29 November 1972 

in Abidjan, Côte d’Ivoire, by the African Development Bank and 15 States, 1197 

UNTS 13. 

 

Articles of Agreement of the International Bank for Reconstruction and Development, 

27 December 1945, 60 Stat. 1440, TIAS No. 1502, 2 UNTS 134 (as amended in 1965 

and 1989). 

 

Articles of Agreement of the International Development Association, 26 January 1960, 

439 UNTS 249. 

 

Articles of Agreement of the International Monetary Fund, 27 December 1945, 60 

Stat. 1401, 2 UNTS 39. 



404 

 

Benelux Convention in the Area of Intellectual Property (Marks and Designs or 

Models) of 25 February 2005, 2386 UNTS 29. 

 

Charter of the Organization of American States, 119 UNTS 3, which entered into 

force on 13 December 1951. 

 

Charter of the United Nations, San Francisco, 26 June 1945, United Nations 

Yearbook (1946-1947) 831. 

 

Constitutive Act of the African Union, Lomé, 11 July 2000. 

 

Convention for the Establishment of a European Space Agency, concluded on 30 May 

1975, 14 ILM 864. 

 

Treaty on the Functioning of the European Union, OJ C 83, 30 March 2010, 47. 

 

Treaty on European Union, as amended by the Treaty of Lisbon (consolidated 

version), OJ C 83, 30 March 2010, 13. 

 

VII.3.2. Multilateral privileges and immunities treaties 
 

Agreement between France and the League of Arab States in relation to the 

establishment of an office of the League in Paris and to its privileges and immunities 

on the French territory, concluded in Cairo on 26 November 1997 and published as 

an annex to the French Decree No. 2000-937 of 18 September 2000, Journal Officiel 

de la République Française No. 223, 26 September 2000, p. 15147. 

 

Convention on the Privileges and Immunities of the United Nations, adopted by the 

General Assembly of the United Nations on 13 February 1946, 1 UNTS 15. 

 

General Agreement on Privileges and Immunities of the Council of Europe, concluded 

on 2 September 1949, 250 UNTS 14. 

 

Protocol on Privileges and Immunities of the European Patent Organisation, 5 

October 1973, 1065 UNTS 199. 

 

Protocol on the Privileges and Immunities of the Benelux Organisation for 

Intellectual Property (Marks and Designs or Models), 2386 UNTS 16. 

 

Protocol (No. 7) on the Privileges and Immunities of the European Union, annexed to 

the TEU, TFEU and EAEC Treaty, OJ C 326/266, 26 October 2012. 

 

United Nations Convention on Jurisdictional Immunities of States and Their Property, 

A/Res/53/38 (2004). 

 

VII.3.3 Multilateral Treaties 
 

Vienna Convention on Diplomatic Relations, 24 April 1961, 500 UNTS 95. 

 

 

https://books.google.be/books?id=4RY8_6vzQaAC&pg=PA167&lpg=PA167&dq=protocol+on+the+privileges+and+immunities+of+the+benelux+organization+on+intellectual+property&source=bl&ots=wU00qFPO6v&sig=O0L1DxCLG26m3qcaip3cIYFWG6g&hl=fr&sa=X&ei=IBBXVaCkDYG1sgG8mID4DQ&ved=0CCIQ6AEwAA
http://www.oxfordlawcitator.com/protected/Citator?type=bib&doc=law-9780199231690-e919&link=law-9780199231690-e919-bibItem-79


405 

 

VII.3.4. Bilateral agreements 
 

Agreement between the Republic of Bosnia and Herzegovina and the North Atlantic 

Treaty Organisation Concerning the Status of NATO and its Personnel, Appendix B 

to Annex 1A of the General Framework Agreement for Peace in Bosnia and 

Herzegovina, reproduced in Office of the High Representative, Essential Texts (2000) 

p. 31. 

 

Agreement between the Republic of Croatia and the North Atlantic Treaty 

Organisation Concerning the Status of NATO and its Personnel, Appendix C to 

Annex 1A of the General Framework Agreement for Peace in Bosnia and 

Herzegovina, reproduced in Office of the High Representative, Essential Texts (2000) 

p. 32. 

 

Agreement between the United Nations and the International Bank for Reconstruction 

and Development, 15 November 1947. 

 

Agreement between the United Nations and the International Monetary Fund, 15 

November 1947, available at 

http://www.imf.org/external/pubs/ft/sd/index.asp?decision=DN19. 

 

Exchange of letters constituting an Agreement between the United Nations and 

Belgium relating to the settlement of claims filed against the United Nations in the 

Congo by Belgian nationals, New York, 20 February 1965, United Nations Juridical 

Yearbook (1965) p. 39. 

 

Headquarters Agreement between Belgium and the ACP Group of States, 26 April 

1993, 2166 UNTS 282. 

 

OAS-US Headquarters Agreement, Washington, 14 May 1992, available at 

http://www.oas.org/legal/english/docs/BilateralAgree/us/sedeusa.htm. 

 

VII.3.5 Human Rights conventions and other related documents 
 

American Convention on Human Rights, Pact of San Jose, Costa Rica, 22 November 

1969. 

 

Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims 

of Gross Violations of International Human Rights Law and Serious Violations of 

International Humanitarian Law, A/Res/60/147 (2005). 

 

Charter of Fundamental Rights of the European Union, OJ C 83, 30 March 2010, 

389. 

 

Convention on the Rights of Persons with Disabilities, adopted on 13 December 2006,  

2515 UNTS 3; UN General Assembly Resolution A/Res/61/106 (2006). 

 

European Convention for the Protection of Human Rights and Fundamental 

Freedoms, 4 November 1950, 213 UNTS 221. 

 

http://www.imf.org/external/pubs/ft/sd/index.asp?decision=DN19
http://www.oas.org/legal/english/docs/BilateralAgree/us/sedeusa.htm


406 

 

International Covenant on Civil and Political Rights, adopted by the General 

Assembly of the United Nations on 19 December 1966, 999 UNTS p. 171. 

 

International Covenant on Economic, Social and Cultural Rights, adopted by the 

General Assembly of the United Nations on 16 December 1966, 1966, 993 UNTS p. 3. 

 

Protocol No. 14 to the Convention for the Protection of Human Rights and 

Fundamental Freedoms, amending the control system of the Convention, 13 May 

2004, available at http://conventions.coe.int/treaty/en/treaties/html/194.htm. 

 

Universal Declaration of Human Rights, Resolution A/217 (III) (1948). 

 

VII.3.6 Statutes of international jurisdictions and other related 
documents 

 

Administration of justice at the United Nations, A/Res/69/203 (2014). 

 

Administration of justice at the United Nations, G.A. Resolution 66/237 (2011). 

 

Administration of justice at the United Nations, A/Res/63/253 (2009). 

 

Administration of justice at the United Nations, A/Res/62/228 (2008). 

 

Code of conduct for the judges of the United Nations Dispute Tribunal and the United 

Nations Appeals Tribunal, A/Res/66/106 (2012). 

 

Decision establishing the European Union Civil Service Tribunal, Council of the 

European Union, 2004/752/EC, EURATOM, OJ L 333/7, 9 November 2004. 

 

Establishment of a United Nations Administrative Tribunal, Resolution 351 (IV) 

(1949). 

 

ILOAT Statute, adopted by the International Labour Conference on 9 October 1946 

and amended by the Conference on 29 June 1949, 17 June 1986, 19 June 1992, 16 

June 1998 and 11 June 2008. 

 

Protocol on the Statute of the African Court of Justice and Human Rights, adopted by 

the Eleventh Ordinary Session of the Assembly of the African Union, held in Sharm 

El-Sheikh, Egypt, 1 July 2008. 

 

Review of the procedure provided for under article 11 of the statute of the 

Administrative Tribunal of the United Nations, Resolution adopted by the UN General 

Assembly, A/Res/50/54 (1995). 

 

Review of the Statute of the United Nations Administrative Tribunal, A/Res/55/159 

(2000). 

 

Rules of Procedure of the UNDT adopted at the First Plenary Meeting of Judges in 

New York and approved by the General Assembly in Administration of justice at the 

United Nations, A/Res/64/119 (2009). 

http://conventions.coe.int/treaty/en/treaties/html/194.htm


407 

 

Statute of the Court of Justice of the European Union, OJ C 83/210, 30 March 2010. 

 

The World Bank Inspection Panel, IBRD, IDA, Resolution No. IBRD 93-10, 

Resolution No. IDA 93-6. 

 

VII.3.7 Council of Europe documents 
 

Appendix 1 to the Fifth Negotiation Meeting Between the CDDH Ad Hoc Negotiation 

Group and the European Commission on the Accession of the European Union to the 

European Convention on Human Rights, Final report to the CDDH, 

47+(2013)008rev2, 10 June 2013. 

 

Parliamentary Assembly, ‘Accountability of international organisations for human 

rights violations’, Doc 13370,17 December 2013. 

 

European Commission for Democracy through Law (Venice Commission), Opinion 

on Human Rights in Kosovo: Possible Establishment of Review Mechanisms, CDL-

AD(2004)33 (11 October 2004), available at www.venice.coe.int/docs/2004/CDL-

AD(2004)033-e.pdf. 

 

Protocol No. 11 to the ECHR, restructuring the control machinery established thereby 

(CETS No. 155) adopted on 11 May 1994 and entered into force on November 1998. 

 

CoE Former Commissioner for Human Rights T. Hammarberg, International 

Organisations acting as quasi-governments should be held accountable, 8 June 2009, 

also available at the Commissioner’s website at www.commissioner.coe.int.  

 

8
th

 Working meeting of the CDDH Informal Working Group on the accession of the 

European Union to the European Convention on Human Rights (CDDH-UE) with the 

European Commission, Draft legal instruments on the accession of the European 

Union to the European Convention on Human Rights, 20-24 June 2011, available at 

http://www.coe.int/t/dghl/standardsetting/hrpolicy/cddh-ue/CDDH-

UE_documents/CDDH-UE_2011_16_final_en.pdf. 

 

VII.3.8 EU documents 
 

Council of the European Union, Generic Standards of Behaviour in ESDP Operations, 

Doc. 8373/3/05 Rev 3, 18 May 2005. 

 

European Commission, Code of conduct for Commissioners, C (2011) 2904, available 

at http://ec.europa.eu/commission_2010-2014/pdf/code_conduct_en.pdf. 

 

European Commission, Code of Good Administrative Behaviour, OJ L 267, 20 

October 2000. This Code is available at 

http://ec.europa.eu/transparency/code/_docs/code_en.pdf. 

 

European Parliamentary Research Service, Human rights applied to CSDP operations 

and missions, Briefing, 21 January 2014, available at 

http://www.europarl.europa.eu/RegData/bibliotheque/briefing/2014/130712/LDM_B

RI(2014)130712_REV2_EN.pdf. 

http://www.venice.coe.int/docs/2004/CDL-AD(2004)033-e.pdf
http://www.venice.coe.int/docs/2004/CDL-AD(2004)033-e.pdf
http://www.commissioner.coe.int/
http://www.coe.int/t/dghl/standardsetting/hrpolicy/cddh-ue/CDDH-UE_documents/CDDH-UE_2011_16_final_en.pdf
http://www.coe.int/t/dghl/standardsetting/hrpolicy/cddh-ue/CDDH-UE_documents/CDDH-UE_2011_16_final_en.pdf
http://ec.europa.eu/commission_2010-2014/pdf/code_conduct_en.pdf
http://ec.europa.eu/transparency/code/_docs/code_en.pdf
http://www.europarl.europa.eu/RegData/bibliotheque/briefing/2014/130712/LDM_BRI(2014)130712_REV2_EN.pdf
http://www.europarl.europa.eu/RegData/bibliotheque/briefing/2014/130712/LDM_BRI(2014)130712_REV2_EN.pdf


408 

 

FRA, Study on Access to Justice in Europe: an Overview of Challenges and 

Opportunities, 2011. 

 

VII.3.9 IMF documents 
 

Code of Conduct for Staff, 31 July 1998, available at 

http://www.imf.org/external/hrd/code.htm. 

 

VII.3.10 International Law Association 
 

Committee on the Accountability of International Organisations, Accountability of 

International Organizations – Final Report, Berlin Conference held in 2004. 

 

‘Statement of Principles Applicable to the Formation of General Customary 

International Law’, Report of the 69
th

 Conference, London, 25-29 July 2000 (London, 

ILA 2000). 

 

Study Group on the Responsibility of International Organizations, Final Report, Sofia 

Conference held in 2012. 

 

VII.3.11 International Law Commission 
 

A. Responsibility of international organizations 
 

Report of its sixty-third session, 26 April to 3 June and 4 July to 12 August 2011, UN 

Doc. A/66/10. 

 

Draft Articles on the Responsibility of International Organizations and General 

Commentaries, available at 

http://legal.un.org/ilc/texts/instruments/english/commentaries/9_11_2011.pdf.   

 

Report of its sixty-first session, 4 May to 5 June and 6 July to 7 August 2009, UN Doc. 

A/64/10. 

 

Report of its sixtieth session, 5 May to 6 June and 7 July to 8 August 2008, UN Doc. 

A/63/10. 

 

Responsibility of International Organizations: Comments and Observations Received 

from International Organizations, UN Doc. A/CN.4/545 (2004). 

 

Report of its fifty-fourth session, 29 April to 7 June and 22 July to 16 August 2002, 

UN Doc. A/57/100. 

 

Report of its fifty-second session, 1 May to 9 June and 10 July to 18 August 2000, UN 

Doc. A/55/10. 

 

B. Responsibility of States 
 

Draft Articles on the Responsibility of States, UN Doc. A/CN.4/L.602/Rev.1 (2001). 

 

http://www.imf.org/external/hrd/code.htm
http://legal.un.org/ilc/texts/instruments/english/commentaries/9_11_2011.pdf


409 

 

C. Other areas 
 

Leonardo Díaz-González (Special Rapporteur on relations between States and 

international organizations), ‘Fourth Report on Relations Between States and 

International Organizations (Second Part of the Topic)’, UN Doc. A/CN/4/424 

Yearbook of the International Law Commission (1989), vol. II, Part One, pp. 153-168. 

 

Report of the Study Group of the ILC by M. Koskenniemi on ‘Fragmentation of 

International Law: Difficulties Arising from the Diversification and Expansion of 

International Law’, 13 April 2006, A/CN.4/L.682 and the Conclusions of the Study 

Group, A/CN.4/L.702, adopted by the ILC in 2006. 

 

VII.3.12 Institut de Droit International 
 

Judicial Redress Against the Decisions of International Organs, Resolution 1957/2 

adopted at the Amsterdam Session, 47 Annuaire de l’Institut de Droit International 

(1957) p. 488. 

 

Resolution on the Legal Consequences for Member States of the Non-Fulfilment by 

International Organizations of their Obligations toward Third Parties, 66 Annuaire 

de l’Institut de Droit International I (1995) p. 445. 

 

Resolution on Contracts Concluded by International Organizations with Private 

Persons, 57 Annuaire de l’Institut de Droit International (1977) p. 333. 

 

The Application of International Humanitarian Law and Fundamental Human Rights, 

in Armed Conflicts in which Non-State Entities are Parties, Resolution adopted at the 

Berlin Session, 68 Annuaire de l’Institut de Droit International (1999) p. 395. 

 

VII.3.13 NATO documents 
 

Agreement among the States Parties to the North Atlantic Treaty and the other States 

participating in the Partnership for Peace regarding the Status of their Forces, 19 

June 1995, available at www.nato.int/cps/en/natolive/official_texts_24742.htm. 

 

NATO Civilian Personnel Regulations. 

 

NATO Policy on Combating Trafficking in Human Beings, 12 March 2012, available 

at http://www.nato.int/cps/en/natohq/topics_50315.htm. 

 

NATO Policy on Combating Human Trafficking, adopted 29 June 2004, available at 

http://www.nato.int/docu/comm/2004/06-istanbul/docu-traffic.htm. 

 

Protocol on the Status of International Military Headquarters Set Up Pursuant to the 

North Atlantic Treaty, 28 August 1952, 200 UNTS 340. 

 

 

 

 

 

http://www.nato.int/cps/en/natolive/official_texts_24742.htm
http://www.nato.int/cps/en/natohq/topics_50315.htm
http://www.nato.int/docu/comm/2004/06-istanbul/docu-traffic.htm


410 

 

VII.3.14 OSCE documents 
 

OSCE Mission in Kosovo, Review 2: The Criminal Justice System in Kosovo (1 

September 2000 – 28 February 2001), 28 July 2001, available at 

http://www.osce.org/documents/mik/2001/07/969_en.pdf.  

 

OSCE Mission in Kosovo, Review of the Criminal Justice System in Kosovo 

(February-July 2000), 10 August 2000, available at 

http://www.osce.org/kosovo/13053. 

 

VII.3.15 UN documents 
 

A. General Assembly Resolutions 
 

Comprehensive review of a strategy to eliminate future sexual exploitation and abuse 

in United Nations peacekeeping operations, A/RES/59/300 (2005). 

 

Declaration on the Right of Development, Resolution A/Res/41/128 (1986). 

 

Investing in the United Nations: For a Stronger Organization Worldwide – Report of 

the Secretary-General, A/60/692 (2006). 

 

Resolution on the criminal accountability of United Nations officials and experts on 

mission, A/Res/68/105 (2013). 

 

Resolution 57(1) establishing the United Nations Children’s Fund (1946). 

 

Statute of the International Law Commission (1947) adopted by the General 

Assembly in Resolution 174 (II) of 21 November 1947, as amended by Resolutions 

485 (V) of 12 December 1950, 984 (X) of 3 December 1955, 985 (X) of 3 December 

1955 and 36/39 of 18 November 1981, Art. 18 (2). 

 

Third-party liability: temporal and financial limitations, A/Res/ 52/247 (1998). 

 

United Nations common system: report of the International Civil Service Commission, 

A/Res/67/257 (2013). 

 

United Nations salary system, Resolution 3042 (XXVII) (1972). 

 

B. UN Secretary-General Reports, Bulletins and 
Investigations 

 

Accountability framework, enterprise risk management and internal control 

framework, and result-based management framework, Report of the UN Secretary-

General, A/62/701 (2008). 

 

Administration of Justice at the United Nations: further information requested by the 

General Assembly, Report of the UN Secretary-General, A/62/748 and Corr 1. (2008) 

 

Administration of Justice, Report of the UN Secretary-General, A/62/782 (2008). 

http://www.osce.org/documents/mik/2001/07/969_en.pdf
http://www.osce.org/kosovo/13053


411 

 

Administrative and budgetary aspects of the financing of the United Nations 

peacekeeping operations, Report of the UN Secretary-General, A/51/903 (1997). 

 

Administrative and budgetary aspects of the financing of the United Nations 

peacekeeping operations, Report of the UN Secretary-General A/51/389 (1996). 

 

Bulletin on the Observance by United Nations forces of international humanitarian 

law, UN Secretary-General, ST/SGB/1999/13 (1999). 

 

Composition of the Secretariat: staff demographics, Report of the UN Secretary-

General, A/69/292 (2014). 

 

Draft Model Status of Forces Agreement for Peacekeeping Operations, UN Secretary-

General, A/45/594 (1990). 

 

Investigation by the Office of Internal Oversight Services into Allegations of Sexual 

Exploitation and Abuse in the United Nations Organization Mission in the 

Democratic Republic of the Congo, UN Secretary-General, A/59/661 (2005). 

 

Investigation into Sexual Exploitation of Refugees by Aid Workers in West Africa, 

delivered to the General Assembly, UN Secretary-General, A/57/465 (2002). 

 

Overview of the financing of the United Nations peacekeeping operations: budget 

performance for the period from 1 July 2008 to 30 June 2009 and budget for the 

period from 1 July 2010 to 30 June 2011, UN Secretary-General Report, A/64/643 

(2010). 

 

Procedures in Place for Implementation of Article VIII, Section 29, of the Convention 

on the Privileges and Immunities of the United Nations, Adopted by the General 

Assembly on February 13, 1946, UN Secretary-General, A/C.5/49/65 (1995). 

 

Report of the Secretary-General on Implementation of the Recommendations of the 

Special Committee on Peacekeeping, UN Secretary-General, A/.61/668 (2007). 

 

Report of the Secretary-General on Measures To Strengthen Accountability at the 

United Nations delivered to the General Assembly, A/60/312 (2005). 

 

Report of the Secretary-General on the United Nations Interim Administration 

Mission in Kosovo, S/1999/779 (1999). 

 

Special Measures for Protection from Sexual Exploitation and Sexual Abuse, 

Secretary-General’s Bulletin, ST/SGB/2003/13 (2003). 

 

Special measures for protection from sexual exploitation and sexual abuse, Report of 

the UN Secretary-General, A/64/669 (2010). 

 

Staff Rules – Staff Regulations of the United Nations and provisional Staff Rules, UN 

Secretary-General Bulletin, ST/SGB/2009/7 (2009). 

 



412 

 

Status, Basic Rights and Duties of United Nations Staff, UN Secretary-General 

Bulletin, ST/SGB/2002/13 (2002). 

 

Transitional measures related to the introduction of the new system of administration 

of justice, Bulletin of the UN Secretary-General, SGB/2009/11 (2009). 

 

C. UN Security Council Resolutions 

 

Resolution 1908, UN Doc. S/Res/1908 (2010). 

 

Resolution 1927, UN Doc. S/Res/1927 (2010). 

 

Resolution 62/214, United Nations Comprehensive Strategy on Assistance and 

Support to Victims of Sexual Exploitation and Abuse by United Nations Staff and 

Related Personnel, UN General Assembly, UN Doc. 1/62/214 (2008). 

 

Resolution 1746, UN Doc. S/Res/1746 (2007). 

 

Resolution 1542 on the establishment of the UN Stabilization Mission in Haiti 

(MINUSTAH), UN Doc. S/Res/1542 (2004). 

 

Resolution 1502, Protection of United Nations Personnel, Associated Personnel and 

Humanitarian Personnel in Conflict Zones, UN Doc. S/Res/1502 (2003). 

 

Resolution 1272, UN Doc. S/Res/1272 (1999). 

 

Resolution 1244, UN Doc. S/Res/1244 (1999). 

 

Resolution 1037, UN Doc. S/Res/1037 (1996). 

 

Resolution 1035, UN Doc. S/Res/1035 (1995). 

 

D. UNMIK 

 

Administrative Direction No. 2009/01 of 17 October 2009 Implementing UNMIK 

Regulation No. 2006/12 on the Establishment of the Human Rights Advisory Panel 

Rules of Procedure.  

 

Human Rights Advisory Panel, 2013 Annual Report, available at 

http://www.unmikonline.org/hrap/Eng/Documents/Annual_report_2013.pdf. 

 

Human Rights Advisory Panel, 2009 Annual Report, available at 

http://www.unmikonline.org/hrap/Eng/Documents/annual_report2009.pdf 

 

Ombudsperson Institution in Kosovo, Annual Report 2002-2003, 10 July 2003.  

 

Ombudsperson Institution in Kosovo, Second Annual Report 2001–2002, 10 July 

2002. 

 

http://www.unmikonline.org/hrap/Eng/Documents/Annual_report_2013.pdf
http://www.unmikonline.org/hrap/Eng/Documents/annual_report2009.pdf


413 

 

Ombudsperson Institution in Kosovo, Special Report No. 3, on the Conformity of 

Deprivations of Liberty under “Executive Orders” with Recognised International 

Standards (2001). 

 

Ombudsperson Institution in Kosovo, Special Report No. 1 on the compatibility with 

recognized international standards of UNMIK Regulation No. 2000/47 on the Status, 

Privileges and Immunities of KFOR and UNMIK and Their Personnel in Kosovo 

(2000). 

  

Regulation 2006/12 on the Establishment of the Human Rights Advisory Panel, UN 

Doc. UNMIK/REG/2006/12 (2006). 

Regulation 2006/6 on the Ombudsperson Institution in Kosovo, UN Doc. 

UNMIK/REG/2006/6 (2006). 

 

Regulation 1999/1 on the Authority of the Interim Administration in Kosovo, 25 July 

1999, UN Doc. UNMIK/REG/1999/1, amended by UNMIK/REG/1999/25, 12 

December 1999 and UNMIK/REG/2000/54 (2000). 

 

Regulation 2000/47 on the Status, Privileges and Immunities of KFOR and UNMIK 

and Their Personnel in Kosovo, UN Doc. UNMIK/REG/2000/47 (2000). 

 

Regulation 2000/38 on the Establishment of the Ombudsperson in Kosovo, UN Doc. 

UNMIK/REG/2000/38 (2000). 

 

E. UNTAET 

 

Regulation No. 2001/10 on the establishment of a commission for reception, truth and 

reconciliation in East Timor (2001). 

 

Regulation 1999/1 on the Authority of the Transitional Administration in East Timor 

(1999). 

 

F. UN Human Rights Committee 

 

General Comment No. 33, Obligations of States parties under the Optional Protocol 

to the International Covenant on Civil and Political Rights, UN Doc. CCPR/C/GC/33 

(2009). 

 

General Comment No. 32, Article 14: Right to equality before courts and tribunals 

and to a fair trial, UN Doc. CCPR/C/GC/32 (2007). 

 

General Comment No. 29, States of Emergency (Article 4), UN Doc. 

CCPR/C/21/Rev.1/Add.11 (2001). 

 

General Comment No. 13, Article 14 (Twenty-first session, 1984), Compilation of 

General Comments and General Recommendations Adopted by Human Rights Treaty 

Bodies, UN Doc. HRI/GEN/1/Rev.1 at 14 (1994). 

 

H.V.d.P. v. The Netherlands, Communication No. 217/1986, Human Rights 

Committee 1986 Report, Annex IX.C, p. 186. 



414 

 

Report Submitted by the United Nations Interim Administration Mission in Kosovo to 

the Human Rights Committee on the Human Rights Situation in Kosovo since June 

1999, UN Doc. CCPR/C/UNK//1 (2006). 

 

G. Other documents 

 

Administration of justice at the United Nations, Report of the Advisory Committee on 

Administrative and Budgetary Questions, UN Doc. A/65/557 (2010). 

 

Agreement on the status of the United Nations Assistance Mission for Rwanda, signed 

at New York on 5 November 1993, 1748 UNTS 16. 

 

Agreement on Military Aspects of the Peace Settlement, Annex 1A of the General 

Framework Agreement for Peace in Bosnia and Herzegovina, reproduced in 35 ILM 

(1996) p. 75. 

 

Final Report of the Independent Panel of Experts on the Cholera Outbreak in Haiti, 

May 2011, available at http://www.un.org/News/dh/infocus/haiti/UN-cholera-report-

final.pdf. 

 

Human rights as the primary objective of trade, investment and financial policy, Sub-

Commission on the Promotion and Protection of Human Rights, UN Doc. 

E/CN.4/Sub.2/Res/1998/12 (1998). 

 

Identical letters dated 25 February 2013 from the Secretary-General addressed to the 

President of the General Assembly and to the President of the Security Council, The 

Human rights due diligence policy on United Nations support to non-United Nations 

security forces, Annex, A/67/775-S/2013/110, 5 March 2013. 

 

Integration of the Human Rights of Women and the Gender Perspective: Violence 

Against Women, Special Rapporteur on Violence Against Women, UN Doc. 

E/CN.4/2000/68 (2000). 

 

Inter-Agency Standing Committee Task Force on Protection from Sexual Exploitation 

and Abuse, Model Complaints and Investigation Procedures and Guidance Related to 

Sexual Abuse and Sexual Exploitation, March 2004, available at  

http://www.un.org/en/pseataskforce/docs/sea_model_complaints_and_investigation_p

rocedures_and_guidan.pdf. 

 

International Civil Service Commission, Standards of conduct for the international 

civil service (2013) available at  

http://icsc.un.org/resources/pdfs/general/standardse.pdf. 

 

Legal Opinion on the Law Applicable to Contracts Concluded by the United Nations 

with Private Parties - Procedures for Settling Disputes Arising out of such Contracts - 

Relevant Rules and Practices, UN Secretariat, United Nations Judicial Yearbook 

(1976) p. 165. 

 

Letter from Patricia O’Brien, Under Secretary-General for Legal Affairs, The Legal 

Counsel, 25 July 2011 quoted in B.C. Rashkow, ‘Immunity of the United Nations. 

http://www.un.org/News/dh/infocus/haiti/UN-cholera-report-final.pdf
http://www.un.org/News/dh/infocus/haiti/UN-cholera-report-final.pdf
http://www.un.org/en/pseataskforce/docs/sea_model_complaints_and_investigation_procedures_and_guidan.pdf
http://www.un.org/en/pseataskforce/docs/sea_model_complaints_and_investigation_procedures_and_guidan.pdf
http://icsc.un.org/resources/pdfs/general/standardse.pdf


415 

 

Practice and Challenges’, 10 International Organizations Law Review (2013) pp. 332-

348. 

 

Letter from the Secretary-General to the President of the General Assembly, UN Doc. 

A/59/710, 24 March 2005. 

 

Letter from the United Nations Legal Counsel, Ambassador Hans Corell to the 

Director of the Codification Division, Mr Václav Mikulka, 3 February 2004, reported 

by Rapporteur Giorgio Gaja in the Second Report on the Responsibility of 

International Organizations, UN Doc. A/CN.4/541, 2 April 2004. 

 

Letter from the United Nations Legal Counsel to the Director of the Codification 

Division, A/CN.4/545, 3 February 2004. 

 

Letter of 2 August 1965 from the Acting Permanent Representative of the USSR 

addressed to the Secretary-General, UN Doc. S/6589, 2 August 1965. 

 

Memorandum, UN Office of Legal Affairs, United Nations Juridical Yearbook 

(1986). 

 

Office of Internal Oversight Services, Activities of the Office of Internal Oversight 

Services on peacekeeping operations for the period from 1 January to 31 December 

2012, A/67/297 (part II), 12 March 2013. 

 

OHCHR, Draft Guidelines: A Human Rights Approach to Poverty Reduction 

Strategies, 2002, available at http://www.refworld.org/docid/3f8298544.html. 

 

OHCHR, National Human Rights Institutions. History, Principles, Roles and 

Responsibilities (New York and Geneva, United Nations 2010). 

 

OHCHR, Principles and Guidelines for a Human Rights Approach to Poverty 

Reduction Strategies, 2006, HR/PUB/06/12, available at  

http://www.refworld.org/docid/46ceaef92.html. 

 

Report of the Special Committee on Peacekeeping Operations and its Working Group 

on its 2005 Resumed Session delivered to the General Assembly, UN Doc. 

A/59/19/Add.1 (2005). 

 

Report of the Special Rapporteur of the Human Rights Council on the independence 

of judges and lawyers concerning the Democratic Republic of Congo, UN Doc. 

A/HRC/4/25/Add. 3 (2007). 

 

Report of the Special Representative of the Commission on Human Rights on the 

Situation of Human Rights in Bosnia and Herzegovina and the Federal Republic of 

Yugoslavia, José Cutileiro, 8 January 2002, UN Doc. E/CN.4/2002/41. 

 

Report of the Redesign Panel on the United Nations System of Administration of 

Justice, UN Doc. A/61/205 (2006). 

 

http://www.refworld.org/docid/3f8298544.html
http://www.refworld.org/docid/46ceaef92.html


416 

 

Summary Record of the 12
th

 meeting of the UN Sub-Commission on the Promotion 

and Protection of Human Rights, 8 August 2001, UN Doc. E/CN.4/Sub.2/2001/SR.12. 

 

UN Centre for Human Rights, National Human Rights Institutions: A Handbook on 

the Establishment and Strengthening of National Institutions for the Promotion and 

Protection of Human Rights, Professional Training Series No. 4, UN DOC. 

HR/P/PT/4, U.N. Sales No. E.95.XIV.2 (1995). 

 

UN Commission on Human Rights, Question of the Realization in All Countries of 

the Economic, Social and Cultural Rights Contained in the Universal Declaration on 

Human Rights and in the International Covenant on Economic, Social and Cultural 

Rights, and Study of Special Problems Which the Developing Countries Face in Their 

Efforts to Achieve These Human Rights: Ways and Means to Carry out a Political 

Dialogue Between Creditor and Debtor Countries in the United Nations System, 

Based on the Principle of Shared Responsibility, UN Doc. E/Cn.4/1996/22 (1996). 

 

UN Department of Management, ‘Management Reform at the United Nations’, 

December 2010, available at  

http://www.un.org/fr/hq/dm/pdfs/Management%20Reform%20at%20the%20UN.pdf. 

 

UN Department of Peacekeeping Operations/Office of Planning & Support/Medical 

Support Unit, ‘Medical Support Manual for United Nations Peacekeeping Operations’ 

(2nd edition), 1999. 

 

UN Group of Legal Experts, Report of the Group of Legal Experts on Ensuring the 

Accountability of United Nations Staff and Experts on Mission with Respect to 

Criminal Acts Committed in Peacekeeping Operations, UN Doc. A/60/980 (2006). 

 

VII.3.16 World Bank documents 

 

Code of conduct for Board Officials, 1 November 2007, available at 

http://siteresources.worldbank.org/BODINT/Resources/CodeofConductforBoardOffic

ialsDisclosure.pdf.   

 

Memorandum from the President, Operations Inspection Function: Objectives, 

Mandate and Operating Procedures for an Independent Inspection Panel, R 93-122/2, 

10 September 1993. 

 

VII.3.17 National legislation 

 

Belgium, Loi du 14 Décembre 1945 approuvant la Charte des Nations Unies et le 

Statut de la Cour Internationale de Justice, signée à San Francisco le 26 Juin 1945, 

Moniteur Belge, 1 January 1946, p. 1. 

 

Canada, Foreign Missions and International Organizations Act 1991, S.C. 1991, c. 41. 

 

The United Kingdom, International Organisations Act 1968, c 48, Halsbury’s 

Statutes of England, 4
th

 edn., vol. 10, Constitutional Law (Pt 5). 

 

The United States, Foreign Sovereign Immunities Act 1976, 28 USCA §§1330 et seq. 

http://www.un.org/fr/hq/dm/pdfs/Management%20Reform%20at%20the%20UN.pdf
http://siteresources.worldbank.org/BODINT/Resources/CodeofConductforBoardOfficialsDisclosure.pdf
http://siteresources.worldbank.org/BODINT/Resources/CodeofConductforBoardOfficialsDisclosure.pdf


417 

 

The United States, International Organizations Immunities Act, 59 Stat. 669 (1945), 

22 U.S.C. sec. 288 (1952). 

 

 

VII.4  Table of cases 
 
VII.4.1 International Jurisdictions 

 
A. International Court of Justice 

 

Ahmadou Sadio Diallo (Republic of Guinea v. Democratic Republic of the Congo), 

Judgment, ICJ Rep. (2012) p. 324. 

 

Ahmadou Sadio Diallo (Republic of Guinea v. Democratic Republic of the Congo), 

Judgment, ICJ Rep. (2010) p. 639. 

 

Applicability of Article VI, Section 22 of the Convention on the Privileges and 

Immunities of the United Nations, Advisory Opinion, ICJ Rep. (1989) p. 177 
 

Application for Review of Judgment No 158 of UNAT, Advisory Opinion, ICJ Rep. 

(1973) p. 166. 

 

Application for Review of Judgment No 273 of UNAT, Advisory Opinion, ICJ Rep. 

(1982) p. 325; ICJ, Application for Review of Judgment No 333 of UNAT, Advisory 

Opinion, ICJ Rep. (1987) p. 18. 

   

Application of the Convention on the Prevention and Punishment of the Crime of 

Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), Judgment, ICJ Rep. 

(2007) p. 43. 

  

Armed Activities on the Territory of the Congo (New Application: 2002) (Democratic 

Republic of the Congo v. Rwanda), Judgment of 3 February 2006 (Jurisdiction of the 

Court and Admissibility of the Application), ICJ Rep. (2006) p. 32. 

 

Barcelona Traction, Light and Power Company, Limited, Judgment, ICJ Rep. (1970) 

p. 3   

 

Application of the Convention on the Prevention and Punishment of the Crime of 

Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), Judgment, 26 

February 2007, ICJ Rep. (2007) p. 43.     

 

Case concerning the Arrest Warrant of 11 April 2000 (Democratic Republic of the 

Congo v. Belgium), ICJ Rep. (2002) p. 3. 

 

Certain Expenses of the United Nations, Advisory Opinion, ICJ Rep. (1962) p. 151. 

 

Difference Relating to Immunity from Legal Process of a Special Rapporteur of the 

Commission on Human Rights, Advisory Opinion, 29 April 1999, ICJ Rep (1999) p. 

62.  



418 

 

Effects of Awards of Compensation Made by the United Nations Administrative 

Tribunal, Advisory Opinion, ICJ Rep. (1954) p. 57      

     

Interpretation of the Agreement of 25 March 1991 between the WHO and Egypt, 

Advisory Opinion, ICJ Rep. (1980) p. 73.       

 

Judgments of the I.L.O. Administrative Tribunal, Advisory Opinion, ICJ Rep. (1956) 

p. 97. 

 

Judgment No. 2867 of the Administrative Tribunal of the International Labour 

Organization upon a Complaint Filed against the International Fund for Agricultural 

Development, Advisory Opinion, ICJ Rep. (2012), p. 10. 

 

Jurisdictional Immunities of the State (Germany v. Italy, Greece Intervening), 

Judgment, ICJ Rep. (2012) p. 99. 

 

Legal Consequences of the Construction of a Wall in the Occupied Palestinian 

Territory, Advisory Opinion, ICJ Rep. (2004) p. 136.    

       

Legality of the Use by a State of Nuclear Weapons in Armed Conflict, Advisory 

Opinion, ICJ Rep. (1996) p. 66. 

             

North Sea Continental Shelf Case (Federal Republic of Germany v. Denmark; 

Federal Republic of Germany v. the Netherlands), Judgment, ICJ Rep. (1969) p. 3 .

       

Reparation for Injuries Suffered in the Service of the United Nations, Advisory 

Opinion, 11 April 1949, ICJ Rep. (1949) p. 174. 

 

B. Permanent Court of Arbitration  
 

Award, Polis Fondi Immobiliari Di Banche Popolare Sgr.P.A (Italy) v. International 

Fund For Agricultural Development, Case No. 2010-8, available at 

http://www.pcacases.com/web/sendAttach/495.    

 

C. Permanent Court of Justice 

 

Case Concerning the Factory at Chorzów, 13 September 1928, Publications of the 

PCJI Series A No. 17. 

 

Mavrommatis Palestine Concessions Case (Greece v. the United Kingdom), 30 

August 1924, Publications of the PCJI Series A No. 17. 

 

D. Court of Justice of the European Union 

 

AM&S v. Commission, Case 155/79, [1982] ECR 1575. 

 

Commission of the European Communities v. Édith Cresson, Case C-432/04, [2006] 

ECR I-6387. 

 

Commission v. Nea Energeiaki Technologia, C-416/98, [2002] ECR I-1759. 

http://www.pcacases.com/web/sendAttach/495


419 

 

Hauer v. Land Rheinland-Pfalz, Case 44/79, [1979] ECR 3727. 

 

Heijmei v. Parliament, C-42/94, [1995] ECR I-1417. 

 

Yassin Abdullah Kadi and Al Barakaat International Foundation v. Council of the 

European Union and Commission of the European Communities, Joined Cases C-

402/05P & C-415/05P, [2008] ECR I-6351  

 

Stefano Melloni v. Ministerio Fiscal, C-399/11. 

  

Nold v. Commission, Case 4/73, [1974] ECR 491. 

 

Opinion 2/13 of the Court of Justice of the European Union, available at 

http://curia.europa.eu/juris/document/document.jsf?text=&docid=160882&pageIndex

=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=21713.   

 

Pellegrini & CS v. Commission and Flexon Italia SpA, Case 23/76, Arbitral Award, 

[1976] ECR 1807-30. 

 

Pringle v. Government of Ireland, Ireland and the Attorney General, Case C-370/12. 

 

E. General Court of the European Union (former Court of 
First Instance) 

 

Ali Yusuf and Al Barakaat International Foundation v. Council of the European 

Union and Commission of the European Communities, Case T-306/01, [2005] ECR 

II-3533. 

     

Yassin Abdullah Kadi v. Council of the European Union and Commission of the 

European Communities, Case T-315/01, [2005] ECR II-3649.   

  

Ali Yusuf and Al Barakaat International Foundation v. Council of the European 

Union and Commission of the European Communities, Case T-306/01, [2005] ECR 

II-3533. 

     

F. European Commission on Human Rights 

 

Beer and Regan v. Germany, App. No. 28934/95, 2 December 1997. 

 

Confédération Françoise Démocratique du Travail v. The European Communities, 

alternatively: their Member States a) jointly and b) severally, App. No. 8030/77, 

[1979] 13 Decisions and Reports, p. 231. 

        

Spaans v. the Netherlands, App. No. 12516/86, Decision on Admissibility, (1988) 58 

Decisions and Reports p. 119. 

 

van der Peet v. Germany, App. No. 26991/95, Decision on Admissibility, (1996) 

unpublished. 

 

Waite and Kennedy v. Germany, App. No. 26083/94, EHHR (1999) p. 282. 

http://curia.europa.eu/juris/document/document.jsf?text=&docid=160882&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=21713
http://curia.europa.eu/juris/document/document.jsf?text=&docid=160882&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=21713


420 

 

X v. Federal Republic of Germany, App. No. 4523/70, 14 Yearbook of the ECHR 

(1971) p. 630. 

 

Zand v. Austria, App. No. 7360/76, Report of 12 October 1978. 

 

G. European Court of Human Rights 

  

Airey v. Ireland, App. No. 6289/73, 2 EHRR (1979) p. 305.     

 

Al v. Italy, App. No. 41387/98, 11 May 2000. 

  

Al-Adsani v. the United Kingdom, Application No. 35763/97, 34 EHRR (2002) p. 11. 

 

Al-Dulimi and Montana Management Inc. v. Switzerland, App. No. 5809/08, 26 

November 2013, ECHR [2013] 1173. 

 

Al-Jedda v. the United Kingdom, App. No. 27021/08, 7 July 2011.  

 

Al-Skeini and others v. the United Kingdom, App. No. 55721/07, 53 EHRR (2011) p. 

589.   

 

Bankovic et al. v. Belgium et al., Application No. 52207/99, 11 Butterworths Human 

Rights Cases (2001) p. 451. 

 

Beer and Regan v. Germany, Application No. 28934/95, 18 February 1999, 33 EHRR 

(2001) p. 19. 

 

Joined Cases Behrami and Behrami v France, App. No. 71412/01 and Saramati v 

France, Germany and Norway, App. No. 78166/01, 31 May 2007, 45 EHHR SE10, p. 

85. 

   

Bellet v. France, App. No. 23805/94, ECHR (1995) p. 53    

  

Bosphorus Hava Yolları Turizm ve Ticaret Anonim Şirketi v. Ireland, Application No. 

45036/98, 30 May 2005, 42 EHRR (2006) p. 1. 

 

Bryan v. the United Kingdom, App. No. 19178/91, 22 November 1995, 21 EHRR 

(1995) p. 342. 

 

Campbell and Fell v. the United Kingdom, App. Nos. 7819/77 & 7878/77, 28 June 

1984, 7 EHRR (1985) p. 165. 

 

Richard Chapman v. Belgium, App. No. 39619/06, 5 March 2013. 

 

Coëme and others v. Belgium, App. Nos. 32492/96, 32547/96, 32548/96, 33209/96 

and 33210/96, 22 June 2000, ECHR (2000) p. 250.    

 

De Haes and Gijsels v. Belgium, App. No. 19983/92, 24 February 1997, 25 EHRR 

(1997) p. 1. 

   



421 

 

Delcourt v. Belgium, App. No. 2689/65, Series A 11 (1970) p. 15.  

 

Deweer v. Belgium, App. No. 6903/75, 27 February 1980, 2 EHRR (1979-1980) p. 

439.   

 

Fey v. Austria, App. No. 14396/88, 24 February 1993, 16 EHRR (1993) p. 387. 

 

Findlay v. United Kingdom, App. No. 22107/93, 25 February 1997, 24 EHRR (1997) 

p. 221. 

 

Gasparini v. Italy and Belgium, Application No. 10750/03, 12 May 2009. 

   

Golder v. The United Kingdom, Application No. 4451/70, 1 EHRR (1979–1980) p. 

535.    

 

Hauschildt v. Denmark, Judgment, 24 May 1989, Series A, No. 154, p. 21. 

 

Helmers v. Sweden, App. No. 11826/85, 29 October 1991, 15 EHRR (1991) p. 285.

   

Hornsby v. Greece, App. No. 18357/91, 19 March 1997, 24 EHHR (1997) p. 250. 

 

Iatridis v. Greece, App. No. 31107/96, 25 March 1999, 30 EHRR (2000) p. 97. 

 

Jelicic v. Bosnia and Herzegovina, App. No. 41183/02, 31 October 2006, 47 EHRR p. 

13. 

 

Incal v. Turkey, App. No. 22678/93, 29 EHRR (2000) p. 449. 

 

Isayeva, Yusupova and Bazayeva v. Russia, App. Nos. 57947/00; 57948/00 and 

57949/00, 24 February 2005, ECHR (2005) p. 129. 

  

Khashiyev and Akayeva v. Russia, App. Nos. 57942 & 57945/00, 24 February 2005. 

 

Klausecker v. Germany, App. No. 415/07, 6 January 2015.    

  

König v. Germany, App. No. 6232/73, 2 EHHR (1979-1980) p. 170. 

  

Kudła v. Poland, App. No. 30210/96, 26 October 2000, ECHR (2000) p. 512. 

 

Kyriakoula Stephens v. Cyprus, Turkey and the United Nations, App. No 45267/06, 

11 December 2008. 

 

Le Compte, Van Leuven en De Meyere v. Belgium, App. Nos. 6878/75 & 7238/75, 4 

EHRR (1982) p. 1. 

 

Lopez Cifuentes v. Spain, App. No. 18754/06, 7 July 2009. 

  

Markovic and others v. Italy, App. No. 1398/03, ECHR 2006-XIV. 

 



422 

 

Matthews v. the United Kingdom, App. No. 24833/94, 18 February 1999, 28 EHRR 

(1999) p. 364. 

 

Mazéas v. France, App. No. 11270/04, 13 November 2008. 

 

Nada v. Switzerland, App. No. 10593/08, 56 EHRR (2013) p. 18. 

 

Nortier v. the Netherlands, Judgment, 23 August 1993, Series A, No. 267. 

 

Oleykinov v. Russia, 13 March 2013, App. No. 36703/04. 

 

Osman v. the United Kingdom, App. No. 23452/94, ECHR (1998) p. 101. 

 

Perez v. Germany, App. No. 15521/08, 6 January 2015. 

 

Pullar v. the United Kingdom, App. No. 22399/93, 10 June 1996, 22 EHRR (1996) p. 

391. 

 

Richard Chapman v. Belgium, App. No. 39619/06, 5 March 2013. 

      

Sener v. Turkey, App. No. 26680/95, 37 EHRR (2003) p. 34. 

         

Sramek v. Austria, App. No. 8790/79, 22 October 1984, 7 EHRR (1985) p. 351. 

 

Stichting Mothers of Srebrenica and Others against the Netherlands, App. No. 

65542/12, 11 June 2013.  

 

Tanrikulu v. Turkey, App. No. 23763/94, 8 July 1999, 30 EHRR (2000) p. 950. 

 

Trigo Saraiva v. Portugal, App. No. 28381/12, 22 April 1994, Series A, No. 286-B, p. 

38 

 

Waite and Kennedy v. Germany, App. No. 26083/94, 18 February 1999, 30 EHRR 

(2000) p. 261. 

    

H. Inter-American Court of Human Rights 
 

García Lucero et al. v. Chile, 28 August 2013, Series C No. 267. 

 

Barreto Leiva v. Venezula, 17 November 2009, Series C No. 206. 

 

Zambrano Vélez et al. V. Ecuador, 4 July 2007, Series C No. 166. 

 

Escué Zapata v. Colombia, 4 July 2007, Series C No. 165. 

 

La Cantuta v. Peru, 29 November 2006, Series C No. 162. 

 

Goiburú et al. v. Paraguay, 22 September 2006, Series C No. 153. 

 

López Álvarez v. Honduras, 1 February 2006, Series C No. 141. 



423 

 

Massacre of Pueblo Bello v. Colombia, 31 January 2006, Series C No. 140. 

 

Massacre of Mapiripán v. Columbia, 15 September 2005, Series C No. 134. 

 

Case of Las Palmeras v. Colombia, 6 December 2001, Series C No. 90. 

 

Ivcher Bronstein v. Peru, 6 February 2001, Series C No. 74. 

 

Case of Baena-Ricardo et al. v. Panama, 2 February 2001, Series C No. 72. 

 

Case of the Constitutional Court (Aguirre Roca v. Peru), 31 January 2001, Series C 

No. 71. 

 

Velásquez Rodríguez v. Honduras, 26 June 1987, Series C No. 4. 

    

I. International Criminal Tribunal for the Former 
Yugoslavia 

 

Prosecutor v. Tadic, IT-94-1-A-AR77, 27 February 2001. 

 

Prosecutor v. Furundzija, Case IT-95-17/1-T, Judgment of 10 December 1998. 

      

J. International Criminal Tribunal for Rwanda 

 

Prosecutor v. Rwamakuba, Decision on Appropriate Remedy, 2007, ICTR-98-44C-T.

  

K. Special Tribunal for Lebanon 

 

In the Matter of El Sayed, Case No. CH/PRES/2010/01, Order of the President 

Assigning Matter to Pre-Trial Judge, 15 April 2010. 

 

L. Special Court of Sierra Leone 

 

Prosecutor v. Norman, Kallon, and Gbao, Case No. SCSL-2003-09-PT, Decision on 

the Application for a Stay of Proceedings and Denial of Right to Appeal, 4 November 

2003. 

 

M. Human Rights Advisory Panel 
 

a Decisions 
 

NTP Bujari (as Petrol) v. UNMIK, Case No. 311/09, 6 December 2012. 

 

N.M. and Others v. UNMIK, Case No. 26-08, 31 March 2010. 

 

Balaj and Others, Case No. 04/07, 31 March 2010. 

 

 

 



424 

 

b Opinions 

 

S.C. v. UNMIK, Case No. 02/09, 6 December 2012. 

 

N. International Tribunal for the Law of the Sea 

 

Conservation and Sustainable Exploitation of Swordfish Stocks in the South-Eastern 

Pacific Ocean (Chile/European Union), Case No. 7, available at 

https://www.itlos.org/index.php?id=99. 

 
O. International Administrative Tribunals 

 

a International Labor Organization Administrative Tribunal 
 

Awoyemi v. UNESCO, Judgment No. 1756 (1988). 

 

Breuckmann v. European Organisation for the Safety of Air Navigation (Eurocontrol) 

No. 2, Judgment No. 322 (1977). 

 

Bustos v. Pan American Health Organization, Judgment No. 701 (1985).   

      

Cardenas Aguila v. European Southern Observatory, Judgment No. 1302 (1993). 

    

Chadsey v. Universal Postal Union, Judgment No. 122 (1968). 

 

Franks and Vollering, Judgment No. 1333 (1994). 

    

Geisler and Wenzel v. EPO, Judgment No. 899 (1988). 

 

J.M.W. v. EPO, Judgment No. 2292 (2004).  

 

M.R. v. EPO, Judgment No. 2127 (2002).       

    

Rubio v. Universal Postal Union, Judgment No. 1644 (1997). 

        

b United Nations Administrative Tribunal 
 

Irani v. Secretary-General of the United Nations, Judgment No. 150 (1971).  

 

Hilpern v. UNRWA, Judgment No. 65 (1954), 23 ILR 613. 
 

Kaplan v. UN Secretary-General, Judgment No. 19 (1953). 

    

Teixeira v. Secretary-General of the United Nations, Judgment No. 230 (1977). 

 

c United Nations Appeals Tribunal 
 

Tabari v. Commissioner General of the United Nations Relief and Works Agency for 

Palestine Refugees, Judgment No. 2010-UNAT-030, 30 March 2010. 

https://www.itlos.org/index.php?id=99


425 

 

Chen v. Secretary-General of the United Nations, Judgment No. 2011-UNAT-107, 11 

March 2011. 

 

d United Nations Dispute Tribunal 
 

i Judgments 

 

Wamalala v. Secretary-General of the United Nations, Judgment No. 

UNDT/2012/052, 17 April 2012. 

 

Bertucci v. Secretary-General, Judgment No. UNDT/2010/080, 11 March 2011. 

 

Obdijn v. Secretary-General of the United Nations, Judgment No. UNDT/2011/032, 

10 February 2011. 

 

Basenko v. Secretary-General of the United Nations, Judgment No. UNDT/2010/145, 

13 August 2010. 

 

Tadonki v. Secretary of the United Nations, Judgment No. UNDT/2009/058, 30 

October 2009. 

 

Campos v. Secretary-General of the United Nations, Judgment No. UNDT/2009/005, 

12 August 2009. 

 
ii Orders 

 

Order 44 (NY/2010), 9 March 2010. 

 

Order 43 (NY/2010), 8 March 2010. 

 

Order 42 (NY/2010), 8 March 2010.  

 

Order 40 (NY/2010), 3 March 2010. 

 

e World Bank Administrative Tribunal 
 

de Merode v. IBRD, Decision No. 1, WBAT Reports (1981). 

 

Mendaro v. IBRD, Decision No. 26, WBAT Reports (1985).   

  

 

 

 

 

 

 

 

 

 

 



426 

 

VII.4.2 National Jurisdictions 

 

A. Austria 

 

Company Baumeister Ing Richard L v. O, 14 December 2004, 10 Ob 53/04 y, ILDC 

362 (AT 2004) and comment by A. Reinisch & J. Wurm. 

 

B. Argentina 

 

Supreme Court, Avis Abal Schuster v. Naciones Unidas – Centro de Informaciones de 

Buenos Aires, CSJN, 31 July 1951. 

 

Supreme Court, Cabrera, Washington J.E. v. Comisión Técnica Mixta de Salto 

Grande, 305 Fallos de la Corte Suprema 2150 (1983). 

 

Supreme Court, Duhalde v. Organización Panamericana de la Salud – Organización 

Mundial de la Salud – Officina Sanitaria Panamericana, D.73.XXXIV, 322 Fallos de 

la Corte Suprema 1905 (1999). 

 

Supreme Court, Fibraca Constructora S.C.A. v. Comisión Técnica Mixta de Salto 

Grande, CSJN, 7 July 1993, 316 Fallos de la Corte Suprema 1669. 

 

C. Belgium 

 

Court of Cassation, General Secretariat of the ACP Group v. Lutchmaya, 21 

December 2009, No. C.03.0328.F, ILDC 1573 BE 2009 and comment by C. Ryngaert. 

 

Court of Cassation, General Secretariat of the ACP Group v. B.D., 21 December 2009, 

Cass. Nr. C.07.0407.F, ILDC 1576 BE 2009 and comment by C. Ryngaert. 

 

Court of Cassation, ING Belgium v. B.I., 2 March 2007, Pasicrisie I (2007) p. 443. 

 

Court of Cassation, League of Arab States v. TM, 12 March 2001, Journal des 

Tribunaux (2001) p. 610, ILDC 42 (BE 2001) and comment by C. Ryngaert. 

 

Court of Cassation, Western European Union v. Siedler, 21 December 2009, No. 

S.04.0129.F, Pasicrisie Belge (2009) p. 3143, ILDC 1625 (BE 2009) and comment by 

C. Ryngaert.    

  

Brussels Court of Appeal, Belgian State v. S.A. International Hotels Worldwide, 29 

June 2012, RG 2011/AR/558 (unpublished). 

 

Brussels Court of Appeal, Manderlier v. Organisation des Nations Unies et l’Etat 

Belge, 15 September 1969, 25 Revue critique de jurisprudence belge (1971) pp. 449-

462 (note P. De Visscher), 69 ILR 139. 

 

Brussels Court of Appeal, SA Energies Nouvelles et Environnement v. Agence 

Spatiale Européenne, No. 2011/2013, 2006/AR/1480, ILDC 1729 (BE 2011) and 

comment by P. Schmitt. 

 



427 

 

Brussels Labour Court of Appeal, Lutchmaya v. ACP Secretariat, 4 March 2003, 

Journal des Tribunaux (2003) p. 684, ILDC 1363 (BE 2003) and comment by C. 

Ryngaert. 

 

Brussels Labour Court of Appeal, Siedler v. Western European Union, 17 September 

2003, Journal des Tribunaux (2004) p. 617 (note E. David), ILDC 53 (BE 2003) and 

comment by M. Vidal. 

 

Brussels Court of First Instance, El Hamidi & Chlih v. NATO, 22 October 2012, 9 

Journal des Tribunaux (2014) pp. 156 

 

Brussels Court of First Instance, Jefara and others v. NATO, Case No. 12/966/C, 26 

April 2013, Judgment on interim proceedings, unpublished.  

 

Brussels Court of First Instance, Manderlier v. Organisation des Nations Unies et 

l’État Belge (Ministre des Affaires Etrangères), 11 May 1966, Journal des Tribunaux 

(1966) pp. 721-724 ; (1972) 45 ILR 446. 
 

Brussels Court of First Instance, Mukeshimana-Ngulinzira and others v. Belgium and 

others, RG No 04/4807/A and 07/15547/A, 8 December 2010, ILDC 1604 (BE 2010) 

(Belgium) and comment by C. Ryngaert. 
 

Brussels Court of First Instance, S.A. Energies Nouvelles et Environnement v. ESA, 1 

December 2005, ILDC 1229 (BE 2005) and comment by C. Ryngaert. 

 

Brussels Court of First Instance, S.A. International Hotels Worldwide v. S.A. 

Grandvision Belgium, Journal des Tribunaux (2011) pp. 655-657. 
 

Brussels Court of First Instance, United Nations v. B, 27 March 1952, (1952) 19 ILR 

490. 

 

D. Brazil 
 

Superior Labor Court, Cilene Maria Holanda Salaoio v. UNESCO, RR.-574-2004-

013-10-001, 26 September 2007. 

 

Superior Labor Court, Estevao de Castro Melo v. UN-UNDP, RR-295/2004-019-10-

00, 1 April 2009.  

 

Appellate Labor Tribunal for the Tenth Region, Fernandez Duarte v. OAS, Proceso 

00101 2004-006-10-00-6 (2004). 

 

E. Canada 

 

Supreme Court, Amaratunga v. Northwest Atlantic Fisheries Organization, 29 

November 2013, 2013 scc 66. 

 

Supreme Court, Valente [1985] SCR 673, 23 CCC 3d 193 (1985). 

 



428 

 

Superior Court of Montreal, United Nations v. Canada Asiatic Lines Ltd, 2 December 

1952, (1954) Rapports de Pratique du Québec (158-160; (1954) 48 American Journal 

of International Law (1958 II) pp. 668; 26 ILR 622. 

 

F. Chile 

 

Supreme Court, A. v. UN Economic Commission for Latin America, 8 November 1969, 

United Nations Juridical Yearbook (1969) p. 237. 

 

G. Colombia 

 

Constitutional Court, Judgment No. C-788/2011, Case N. LAT-365, Revisión de 

constitucionalidad del “Acuerdo de Cooperación y Régimen de Privi legios e 

Inmunidades entre la Organización Internacional para las Migraciones y el Gobierno 

de la República de Colombia”, y de la Ley 1441 del 23 de febrero de 2011, por medio 

de la cual fue aprobado, 20 October 2011. 

 

Constitutional Court, Judgment N. C-137/1996, Case N. LAT-052, Revisión de la Ley 

208 de 1995 “Por medio de la cual se aprueba el ‘Estatuto del Centro Internacional 

de Ingeniería Genética y Biotecnología’ hecho en Madrid el 13 de septiembre de 

1983”, 9 April 1996. 

 

Council of State, Interside v. Ministerio de Agricultura y Secretaría Ejecutiva del 

Convenio Andrés Bello, Sala de lo Contencioso Administrativo del Consejo de Estado, 

26 March 2009. 

 

Council of State, Rojas Robles c. Ministerio de Relaciones Exteriores Judgment N. 

11044, Case N. IJ-001, 25 August 1998. 

 

H. Cyprus 

 

Supreme Court, Stavrinou v. United Nations and Commander of the United Nations 

Force in Cyprus, ILDC 929 (CY 1992) and comment by A. Constantinides. 

 

I. Denmark 

 

Court of Second Instance for the Eastern Circuit (Østre Landsret), sitting as a Court of 

First Instance, The Investment & Finance Company of 11 January 1984 Ltd v. 

UNICEF, U 2000 478 Ø; ILDC 64 (DK 1999) and comment by J. Stokholm. 

 

J. Egypt 

 

Court of First Instance in Cairo, Giurgis v. UNRWA, 31 December 1961, mentioned in 

A.N. VORKINK & M.C. HAKUTA, Lawsuits Against International Organizations – 

Cases in National Courts Involving Staff and Employment, Washington DC, 

International Bank for Reconstruction and Development, 1985 p. 19. 

 

Egyptian Court, Hilpern v. UNRWA, 1952, mentioned in A.N. VORKINK & M.C. 

HAKUTA, Lawsuits Against International Organizations – Cases in National Courts 



429 

 

Involving Staff and Employment, Washington DC, International Bank for 

Reconstruction and Development, 1985 p. 11. 

 
K. France 

 

Council of State, Minister of Foreign Affairs v. Dame Burgat and others, 29 October 

1976, Recueil (1977) p. 453. 

 

Court of Cassation, African Development Bank v. Degboe, 25 January 2005, (2005) 

ILDC 778 FR 2005 and comment by Y. Kerbrat.  

 

Court of Cassation, de Beaugrenier v. UNESCO, 11 February 2009, 4 Journal de 

Droit International (2009) pp. 1247-1274. 

 

Court of Cassation, Hintermann v. Western European Union, 14 November 1995, 

Journal du Droit International (1997) p. 141. 

 

Court of Cassation, Illemassene v. OECD, 29 September 2010, No. 09-41030, ILDC 

1749 (FR 2010) and comment by T. Margueritte. 

 

Court of Cassation, Société tunisienne de réfrigération électrique & société de 

construction de systèmes de réfrigération v. Ligue des Etats Arabes, 14 October 2009, 

Case N. 1016 (08-14.978). 

 

Court of Cassation, State of Israel v. National Iranian Oil Company, 1 February 2005, 

Revue critique de Droit international privé (2006) p. 140. 

 

Court of Cassation, X v. EUTELSAT, 5 June 2001, Bulletin (2001) p. 161. 

 

Court of Cassation, Mazéas v. Latin Union, 30 September 2003, Juris-Classeur 

Périodique (2004) II 10102. 

 

Court of Appeal of Paris, Communauté Economique des Etats de l’Ouest Africain 

(CEDAO) v. Bank of Credit and Commerce International (BCCI), 13 January 1993, 

120 Journal de droit international (1993) p. 353. 

 

Court of Appeal of Paris, Mazéas v. Latin Union, 7 December 2000, unpublished. 

 

Court of Appeal of Paris, UNESCO v. Boulois, 19 June 1998, Revue de l’arbitrage 

(1999) p. 343. 

 

Tribunal Correctionnel de la Seine, Decision of 18 February 1954, mentioned in ‘The 

practice of the United Nations, the specialized agencies and the International Atomic 

Energy Agency concerning their status, privileges and immunities: study prepared by 

the Secretariat’, 8 March to 5 May and 23 May 1967, 2 ILC Yearbook (1967) p. 217. 

 

 

 

 

 



430 

 

L. Germany 

 

Federal Constitutional Court, Application of Wünsche Handelsgesellschaft, 22 

October 1986, 2 BvR 197/83; 3 Common Market Law Review (1987) p. 225 (Solange 

II). 

 

Federal Constitutional Court, B. and others v. the judgment of the [Administrative] 

Tribunal of the International Labour Organisation of 16 July 2003 – No. 2228 – and 

the decision of the President of the European Patent Office of 2 November 2001 – R 

I/35/98 and R I/49/98, 3 July 2006, 2 BvR 1438/03. 

 

Federal Constitutional Court, D. v. Decision of the European Patent Organization 

Disciplinary Board, 28 November 2005, 2 BvR 1751/03. 

 

Federal Constitutional Court, Hetzel v. Eurocontrol, 10 November 1981, 59 BvR 

1058/79. 

 

Federal Constitutional Court, Klausecker v. Germany, 22 June 2006, 2 BvR 2093/05. 

 

Federal Constitutional Court, S. v. the European Patent Organization, 4 April 2001, 2 

BvR 2368/99. 

 

Amtsgericht Bonn, X v. Western European Union, 23 August 1961, Monatsschrift für 

Deutsches Recht (1962) p. 315. 

 

M. Greece 

 

Supreme Court, Prefecture of Voiotia v. Federal Republic of Germany, Judgment of 4 

May 2000   

 
N. India 

 

Supreme Court, Narmada Bachao Andolan v. Union of India and Others, 18 October 

2000, Writ Petition (C) No. 319 (1994)       

 

O. Israel 
 

Jerusalem District Court, Mahalwas v. United Nations Truce Supervision 

Organization and Attorney General (intervening), Appeal Decision, 15 August 2007, 

PLA 3093/07; ILDC 1070 (IL 2007) and comment by E. Peled. 

 

P. Italy 

 

Court of Cassation, Alberto Drago v. International Plant Genetic Resources Institute 

(IPGRI), 19 February 2007, No. 3718 ILDC 827 (IT 2007) and comment by A. 

Chechi.    

 

Court of Cassation, Cristiani v. Italian Latin-American Institute, 23 November 1985, 

87 ILR 21. 



431 

 

Court of Cassation, European University Institute v. Piette, 19 March 1999, Italian 

Yearbook of International Law (1999) pp. 155-157.  

 

Court of Cassation, FAO v. Colagrossi, 18 May 1992, No. 5942, 75 Rivista di diritto 

internazionale (1992) p. 407. 

 

Court of Cassation, Instituto Nazionale di Previdenze per i Dirigenti di Aziende 

Industriali (INPDAI) v. FAO, 18 October 1982, United Nations Juridical Yearbook 

(1982) p. 234. 

 

Court of Cassation, International Institute for Agriculture v. Profili, 26 February 1931, 

5 ILR 413. 

 

Court of Cassation, Italian Latin-American Institute v. Bonanni, 18 August 1990, 

Rivista di diritto internazionale privato e processuale (1992) p. 143  

 

Court of Cassation, Maida v. Administration for International Assistance, 27 May 

1955, Rivista di diritto internazionale (1956) 546, 23 ILR 510. 

 

Court of Cassation, Nacci v. Bari Institute of the International Center for Advanced 

Mediterranean Agronomic Studies, 8 June 1994, Case No. 5565, Rivista di diritto 

internazionale (1994) p. 837. 

 

Court of Cassation, Pistelli v. European University Institute, 29 October 2005, No. 

20995, paras. 8-9, 3 Guida al diritto (2006) p. 40; ILDC 297 (IT 2005) and comment 

by M. Iovane. 

 

Court of Cassation, Simoncioni and Others v. Germany and President of the Council 

of Ministers, 29 October 2014, No. 238/2014, ILDC 2237 (Italy) and comment by A. 

Chechi. 

    

Q. Jordan 

 

Magistrate Court, Y v. UNRWA, January 1954, mentioned in A.N. VORKINK & M.C. 

HAKUTA, Lawsuits Against International Organizations – Cases in National Courts 

Involving Staff and Employment, Washington DC, International Bank for 

Reconstruction and Development, 1985 p. 13. 

 

R. Kenya 

 

Court of Appeals, Tononoka Steels Ltd v. The Eastern and Southern Africa Trade and 

Development Bank, [2000] 2 EA 536 (CAK), ILDC 1283 (KE 1999) and comment by 

K.O. Obura. 

 

S. Lebanon 

 

Labor Arbitration Tribunal in Lebanon, X v. UNRWA, July 1953, mentioned in A.N. 

Vorkink & M.C. Hakuta, Lawsuits Against International Organizations – Cases in 

National Courts Involving Staff and Employment (Washington DC, International 

Bank for Reconstruction and Development 1985) p. 13. 



432 

 

Labor Tribunal attached to the Lebanese Ministry of National Economy, W v. 

UNRWA, 1952, mentioned in A.N. Vorkink & M.C. Hakuta, Lawsuits Against 

International Organizations – Cases in National Courts Involving Staff and 

Employment (Washington DC, International Bank for Reconstruction and 

Development 1985) p. 12. 

 

T. Mexico 

 

Supreme Court, Diaz-Diaz v. UN Economic Commission for Latin America, 28 April 

1954, Annual Report of the Secretary-General, 9 UN GAOR, Supp (No 1) 105, UN 

Doc. A/2663 (1954), mentioned in A.N. Vorkink & M.C. Hakuta, Lawsuits Against 

International Organizations – Cases in National Courts Involving Staff and 

Employment (Washington DC, International Bank for Reconstruction and 

Development 1985) p. 14. 

 

U. The Netherlands 

 

Supreme Court, Greenpeace Nederland and Procurator General at the Supreme 

Court of the Netherlands (intervening) v. Euratom, 13 November 2007, BA9173, 

ILDC 838 (NL 2007) and comment by C. Brölmann. 

 

Netherlands v. A & Others, [2012] LJN:BX8351, 14 December 2012, ILDC 1959 (NL 

2012) and comment by S. Hollenberg. 

 

Supreme Court, Spaans v. Iran-US Claims Tribunal, 20 December 1985, Nederlandse 

Jurisprudentie (1986) p.438, ILDC 1759 (NL 1985) and comment by R. Peeters & C. 

Brölmann. 

 

Supreme Court, State of the Netherlands v. Mustafić et al., 6 September 2013, 

BZ9228.  

 

Supreme Court, State of the Netherlands v. Nuhanović, BZ9225, 6 September 2013.  

 

Supreme Court, The Association of Citizens Mothers of Srebrenica v. the State of the 

Netherlands and the UN (Appeal), 10/04437, 12 April 2012, ILDC 1760 (NL 2012) 

and comment by R. van Alebeek. 

 

Supreme Court, UNRRA v. Daan, 19 May 1950, Nederlandse Jurisprudentie (1951) p. 

150, 82 Journal de droit international (1955) p. 855. 

 

Supreme Court, X v. European Patent Organization, Case No. 08/00118, LJ BI9632, 

23 October 2009, ILDC 1464 (NL 2009) and comment by C. Brölmann.   

 

Court of Appeal in The Hague, HB, EP and KS v. International Service for National 

Agricultural Research (ISNAR), 13 February 2002, 35 Netherlands Yearbook of 

International Law (2004) pp. 453-458. 

 

Court of Appeal in The Hague, Mustafić et al. v. the State of the Netherlands, 

200.020.173/01, 5 July 2011. 

 



433 

 

Court of Appeal in The Hague, Nuhanović v. the State of the Netherlands, 

200.020.174/01, 5 July 2011. 

 

Court of Appeal in The Hague, The Association of Citizens Mothers of Srebrenica v. 

the State of the Netherlands and the UN (Appeal), 200.022.151/01, 30 March 2010. 

 

Court of Appeal in The Hague, Vakbondsunie van het Europees Octrooibureau 

(‘VEOB, The Hague Department) & SUEPO (Staff Union of the European Patent 

Office) v. the European Patent Organization (also the European Patent Office), 

200.020.173/01, 17 February 2015. 

 

Court of Appeal in The Hague, X v. European Patent Organization, No. BB5865, 

06/1390, 28 September 2007. 

 

District Court in Maastricht, Eckhard v. European Organization for the Safety of Air 

Navigation, 12 January 1984, 94 ILR 331. 

 

District Court in The Hague, HB, EP and KS v. International Service for National 

Agricultural Research (ISNAR), 13 February 2002, 35 Netherlands Yearbook of 

International Law (2004) pp. 453-458. 

 

District Court in The Hague, Mustafić et al. v. the State of the Netherlands, 

265618/HA ZA 06-1672, 10 September 2008. 

 

District Court in The Hague, Nuhanović v. The State of the Netherlands, 265615/HA 

ZA 06-1671, 10 July 2008. 

 

District Court in The Hague, Pichon-Duverger v. PCA, Judgment in interim incidental 

proceedings, 262987/02-3417, 27 June 2002. 

 

District Court in The Hague, Restaurant De La Tour v. the European Patent 

Organization, 356198/KG ZA 10-11, 15 February 2010. 

 

District Court in The Hague, The Association of Citizens Mothers of Srebrenica v. the 

State of the Netherlands and the UN (Incidental Proceedings), 295247/HA ZA 07-

2973, 10 July 2008. 

 

District Court in The Hague, Vakbondsunie van het Europees Octrooibureau (‘VEOB, 

The Hague Department) & SUEPO (Staff Union of the European Patent Office) v. the 

European Patent Organization (also European Patent Office), Judgment in interim 

injunction proceedings, C/09/453749/KG ZA 13-1239, 14 January 2014. 

 

District Court in Utrecht, UNRRA v. Daan, 23 February 1949, (1949) 16 ILR 337. 

 

Cantonal Court Amersfoort, UNRRA v. Daan, 16 June 1948, (1949) 16 ILR 337. 

 

V. Palestinian Territories 
 
Court in Gaza, YY v. UNRWA, 17 August 1957, mentioned in A.N. VORKINK & M.C. 

HAKUTA, Lawsuits Against International Organizations – Cases in National Courts 



434 

 

Involving Staff and Employment, Washington DC, International Bank for 

Reconstruction and Development, 1985 p. 17. 

 
W. South Africa 

 

Constitutional Court, Minister of Health and Others v. Treatment Action Campaign 

and Others (N°2), Constitutional Court, (CCT8/02), 2002, ZACC 15; 2002 (5) SA 

721; 2002 (10), BCLR 1033, 5 July 2002.      

 

Pretoria High Court, Minister of Health and Others v Treatment Action Campaign 

and Others, Pretoria High Court, Judgment of 14 December 2001.    

   

X. Switzerland 

 

Federal Supreme Court, Consortium X v. Switzerland, BGE 130 I 312 (partial), 2 July 

2004, ILDC 344 (CH 2004) and comment by A.R. Ziegler. 

 

Federal Supreme Court, Groupement Fougerolle & Consorts v. CERN, 21 December 

1992, 2 Bulletin de l’association suisse d’arbitrage (1993) p. 259; Revue de 

l’arbitrage (1994) p. 175. 

 

Federal Supreme Court, NML Capital Ltd and EM Limited v. Bank for International 

Settlements and Debt Enforcement Office Basel-Stadt, No 5A 360/2010, BGE 136 III 

379 (partial), ILDC 1547 (CH 2010) and comment by T.J. Neumann. 

 

Federal Supreme Court, X v. International Committee of the Red Cross and Geneva 

Debt Collection Office, 5A_106/2012, Judgment of 20 September 2012. 

 

Federal Supreme Court, Youssef Nada v. State Secretariat for Economic Affairs and 

Federal Department of Economic Affairs, 14 November 2007, Case No. 1A 45/2007, 

BGE 133 II 450 (2007) ILDC 461 (CH 2007) and comment by M. Lanter. 

 

Federal Supreme Court, ZM v. Arab League, 4 C.518/1996, 25 January 1999, Praxis 

des Internationalen Privat- und Verfahrensrecht (1999) pp. 257-259. 

 

Court of Appeals of Geneva, E. v. T., 25 March 2009, Case No. C/18260/2005-4, 

unpublished. 

   

Labor Tribunal (Tribunal des prud’hommes), T. v. E., unpublished judgment of 13 

October 2008, TRPH/639/2008.   

 

Y. Syria 

 

Syrian Court, WW v. UNRWA, 1955-1956, mentioned in A.N. Vorkink & M.C. 

Hakuta, Lawsuits Against International Organizations – Cases in National Courts 

Involving Staff and Employment (Washington DC, International Bank for 

Reconstruction and Development 1985) p. 16. 

 

Syrian Court, XX v. UNRWA, 1955-1956, mentioned in A.N. Vorkink & M.C. Hakuta, 

Lawsuits Against International Organizations – Cases in National Courts Involving 



435 

 

Staff and Employment (Washington DC, International Bank for Reconstruction and 

Development 1985) p. 16. 

 

Z. United Kingdom 

 

Supreme Court, Ahmed & Others v. HM Treasury (No. 2), Note, [2010] 4 All ER 829 

 

Supreme Court, Ahmed & Others v. HM Treasury, [2010] 4 All ER 745. 

 

House of Lords, R. (On the Application of Al-Jedda) v. Secretary of State for Defence, 

Decision of 12 December 2007, [2007] UKHL 58. 

 

House of Lords, Arab Monetary Fund v. Hashim and others, 21 February 1991, 85 

ILR 1. 

 

House of Lords, Maclaine Watson & Co. Ltd v. International Tin Council, 26 October 

1989, 81 ILR 670. 

 

Court of Appeal, Maclaine Watson & Co. Ltd. v. International Tin Council (No.2), 3 

All England Law Reports (1988) p. 293.    

 

England and Wales Court of Appeal, Secretary of State for Defence v. Smith, [2009] 

EWCA Civ 441, available at www.bailii.org/ew/cases/EWCA/Civ/2009/441.html. 

    

High Court of Justice, Queen’s Bench Division, Commercial Court, Entico 

Corporation Ltd v. UNESCO, 18 March 2008, [2008] EWHC 531 (Comm). 

 

A.A. United States 

 

Supreme Court, Cythia Brzac et al v. United Nations, Kofi Annan, Ruud Lubbers, 

Wendy Chamberlin, Werner Blatter, Kofi Asomani, Raymond Hall, A.-W. Bijleveld, 

Daisy Buruku, Defendants, [Supreme Court case no 136, application for original 

jurisdiction, case also filed with New York State Discrimination Tribunal for breach 

of US Discrimination Laws].   

 

Supreme Court, Griffin v. Illinois, 351 U.S. 12, 16 (1956). 

 

Supreme Court, M.L.B. v. S.L.J., 519 U.S. 102, 120-21 (1996). 

 

Supreme Court, Saudia Arabia v. Nelson, 23 March 1993, 507 US 349 (1993) 359.

    

Supreme Court of the State of Alaska, Price v. Unisea, Inc, 7 December 2012, 289 

P.3d 914, 920. 

 

New York Supreme Court, Wencak v. United States, Special Term, 18 January 1956, 

(1956) 22 ILR 509. 

 

Court of Appeals for the District of Columbia Circuit, Atkinson v. Inter-American 

Development Bank and Kestell, 156 F 3d 1335 (DC Cir 1998), No 97-7181, [1998] 

http://www.bailii.org/ew/cases/EWCA/Civ/2009/441.html


436 

 

USCADC 237, 332 U.S.App.D.C. 307, ILDC 1766 (US 1998) and comment by J.P. 

Boyd. 

 

Court of Appeals for the District of Columbia Circuit, Jorge Vila v. Inter-American 

Investment Corporation, 2009 U.S. App. LEXIS 13279 (D.C. Cir. 2009).  

 

Court of Appeals for the District of Columbia Circuit, Lutcher SA Celulose e Papel 

and F Lutcher Brown v. Inter-American Development Bank, 382 F 2d 454 (DC Cir 

1967); ILDC 1767 (US 1967) and comment by C.J. Parmley & C.S. Davis. 

 

Court of Appeals for the District of Columbia Circuit, Marvin R. Broadbent et al. v. 

Organization of American States et al., 8 January 1980, 628 F.2d 27, 30-35 (DC Cir 

1980).   

 

Court of Appeals for the District of Columbia Circuit, Mendaro v. World Bank, 27 

September 1983, 717 F.2d 610, 614-15.  

 

Court of Appeals for the District of Columbia Circuit, Urban v. United Nations, 2 

August 1985, 768 F2d 1497, 248 US App DC 64 (DC Cir 1985). 

 

Court of Appeals for the Second Circuit, Brzak v. United Nations, 597 F.3d 107 (2d 

Cir. 2010). 

 

Court of Appeals for the Second Circuit, Filartiga v. Peria-Irala, 630 F.2d 876 (2nd 

Cir. 1980). 

 

Court of Appeals for the Second Circuit, United States v. Bahel, 662 F.3d 610 (2d Cir. 

2011). 

 

Court of Appeals for the Third Circuit, OSS Nokalva, Inc. v. European Space Agency, 

617 F.3d 756 (3d Cir. 2010). 

 

District Court for the District of Columbia Circuit, Garcia v. Sebelius, 13 June 2012, 

867 F. Supp. 2d 125, 141 (D.D.C. 2012). 

 

District Court for the District of Columbia Circuit, Lempert v. Rice, 19 July 2013, 956 

F. Supp. 2d 17, 25 (D.D.C. 2013). 

 

District Court for the District of Columbia Circuit, Weinstock v. Asian Development 

Bank, 13 July 2005, U.S. Dist. LEXIS 16870 (D.D.C. 2005), ILDC 321 (US 2005) 

and comment by E. Szabo. 

 

District Court for the Eastern District of New York, Boimah v. United Nations 

General Assembly, 24 July 1987, 664 F Supp 69 (EDNY 1987). 

 

District Court for the Northern District of California, Balfour, Guthrie & Co Ltd et al. 

v. United States et al, 5 May 1950, 90 F Supp 831; (1950) 17 ILR 323. 

 

District Court for the Southern District of New York, Abdi Hosh Askir v. Boutros 

Boutros-Ghali, Joseph E Connor et al., 29 July 1996, 933 F Supp 368 (SDNY 1996). 



437 

 

District Court for the Southern District of New York, Bisson v. United Nations and 

others, Decision on a report and recommendation of a US Magistrate Judge, Case no 

06-6352 (SDNY 2008); ILDC 889 (US 2008) and comment by C. Boehm. 

 

District Court for the Southern District of New York, Delama Georges et al. v. United 

Nations et al., Opinion and Order, Civil Action No. 1:13-cv-07146-JPO, 9 January 

2015. 

 

District Court for the Southern District of New York, De Luca v. United Nations 

Organization, Javier Perez de Cuellar, Luis Maria Gomez, Armando Duque, Kofi 

Annan, Abdou Ciss, Oleg Bugaez, Susan R Mills and Frederick Gazzoli, 10 January 

1994, 841 F Supp 531 (SDNY 1994). 

 

District Court for the Southern District of New York, Mark Klyumel v. United Nations, 

4 December 1992, 92 Civ 4231 (PKL); 1993 US Dist Lexis 20876 (SDNY 1992). 

 

District Court for the Southern District of New York, McGehee v. Madeleine Albright, 

William Richardson, Newt Gingrich, William Clinton and Kofi Annan, 24 June 1999, 

201 F Supp 2d 210 (SDNY 1999). 

 

District Court for the Southern District of New York, United States v. Chalmers, 05 

Cr. 59 (DC), 2007 WL 624063. 

 

District Court for the Southern District of New York, Van Aggelen v. United Nations, 

No. 06 Civ. 8240 (LBS), 2007 WL 1121744. 

 

Criminal Court of the city of New York, People v. Mark S Weiner, 19 January 1976, 

378 NYS 2d 966; United Nations Juridical Yearbook (1976) 249. 

 
A.B. Venezuela 

 

Political-Administrative Chamber of the Supreme Court of Justice (Sala Político 

Administrativa Del Tribunal Supremo De Justicia), Sentencia No. 01967, 19 

September 2001. 

 

Seventh Labor Court of First Instance of Caracas (Juzgado Séptimo de Primera 

Instancia de Juicio de Trabajo, Caracas), Francisco Franco Dorta v. FAO, 27 June 

2007. 

 


