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‘Kop’ [Head] - Herman van Nazareth - 1965s (exact year unknown)  

 

 

In his form of ‘protest art’, Van Nazareth (pseudonym of Belgian born painter and sculptor Herman 

Van Aerden) used striking depictions and interpretations of reality to raise a voice against abuse of 

power and injustice. The theme of Van Nazareth’s work being the dehumanization of people, his 

portraits and sculptures are cleared of distinct facial features, and devoid of personal identity. ‘Kop’ 

[Head] is but one example. While his work is embedded in and provides an insight into apartheid 

South Africa, it can also be seen as a metaphor for other pressures and oppressions targeted against the 

visibility of human individuality and identity in various contexts, including the workplace. In this 

sense, the ‘abstract’ portrait can be seen as depicting the normative employee (or civil servant) 

detracted from personality and identity and is apt to capture objections against the commodification of 

employees in general, with a specific case in point being various expectations and assimilative 

demands which aim at and/or have the effect of the blurring out of personalities and identities of 

religious(ly distinct) minority employees.  

 

Zie de Mens. Herman van Nazareth ontmoet Permeke. Ostend Venetian Galleries, December 2012-

February 2013. 
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PRELUDE 

 
The topic ‘religious identity/diversity in the workplace’ more or less fell into my lap fortuitously. For 

the first three years of my PhD research I had the good fortune of being engaged as a researcher in the 

EU funded 7
th
 Framework Project ‘RELIGARE’, subtitled Religious Diversity and Secular Models in 

Europe-Innovative Approaches to Law and Policy. This project focused on 10 countries: 9 EU 

countries and Turkey and provided me with a geographically large pool to draw on and compare with. 

The coordination of this broad consortium project lay in the very capable hands of my supervisor, 

Prof. Marie-Claire Foblets. Her leadership and the many successes of the project were recognized with 

the KU Leuven academic excellence award in December 2013, RELIGARE being one of four (and the 

only one in the social sciences and humanities) out of more than 500 FP7 projects coordinated at the 

KU Leuven to be honored with such award. 

 

In the summer of 2010, after I had relocated back to Belgium from the U.S., I touched base with Prof. 

Foblets to discuss more concrete plans of working together. Prof. Foblets spoke to me about an 

ambitious project (then proposed under the less conspicuous name ‘RESECURIA’) which was still to 

receive the official green light by the European Commission. The topic of religion in (secular) 

workplaces and reasonable accommodations was all new to me, and immediately sparked my interest. 

The point of departure would be the Canadian Bouchard-Taylor report which drew considerable 

attention in Belgium and illustrated how different countries were dealing extensively with the topic of 

reasonable accommodation (thus making this apt for a comparative analysis). There appeared also a 

budding literature on the subject, illustrating an emerging area of (interdisciplinary) research. The 

Spring 2009 issue of the Comparative Labor Law and Policy Journal, for instance, was entirely 

devoted to ‘religious expression in the workplace’ and included contributions from legal scholars but 

also perspectives from the social sciences which in turn signaled to me that this topic needed a wider, 

multi-disciplinary approach if it was to be understood properly and done justice.  

 

Within the framework of RELIGARE, I was able to add to this literature, in particular by organizing a 

symposium devoted to the issue at the KU Leuven in 2011, inviting some known experts in the field as 

well as younger scholars whose work touched on the issue. This symposium culminated in an edited 

volume entitled A Test of Faith? Religious Diversity and Accommodation in the European Workplace 

(Ashgate, 2012, Alidadi, Foblets, Vrielink, eds). I was able to develop some of my analysis and ideas 

while working on this book. 

Thus, apart from the larger topic which was somewhat a given, I would like to think that the framing 

of this research, the methodology and mode of analysis, and -of course- also the normative stance were 

and remain very much my own, in line with my own interests and my own perception of what interests 

are at stake in this important area of social life and of law. In particular, growing up in Belgium as a 
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asylum seeker, refugee, foreigner, immigrant and ‘allochtoon’ (albeit considered very ‘integrated’), 

religion never played much of a role in my own life nor in the various experiences of struggles my 

own family had in finding their place in a new habitat. Religious insensitivity or hostility was never an 

issue or barrier my father complained about; in fact, after having fled Iran some time after the Islamic 

Revolution of 1979 which brought Ayatollah Khomeini to power, he was all too glad to escape the 

imposition of religious (Islamic) fervor in all aspects of social and personal life. We viewed ourselves 

not as ‘religious refugees’, but ‘political refugees’ (which however in the specific context of the 

Islamic Revolution would seem to be somewhat overlapping), after all we did not adhere to another 

religion or another interpretation of Islam, we just averred a right to a religion-light, modern life and 

objecting to a all-encompassing Islam under which the mullahs would feel justified to intermingle in 

even the most private aspects of our family and personal rights. The objection was to an Islam that 

would remove personal choice and interfere with a modern largely Western lifestyle. In Belgium, for 

the most part we encountered and befriended Belgians who were secular and who had great 

understanding for our plight. In the (public) schools we attended, me and my siblings always took the 

ethics class (zedenleer) as an elective; the moral teachers were family friends and influenced how my 

family understood the role of religion in Belgium. But this is not to say that some problems my father 

faced in his search for decent employment were not motivated by stereotyping and good-old fashioned 

bias and discrimination against ‘foreigners’ or ‘newcomers’, and when Islam became a politicized 

issue perhaps even we were at times feared as ‘Muslims’. (so even when forcefully rejecting a type of 

Islam, we may at times have been disadvantaged because of presumed association).  

Because of my family background, diplomatically describing myself as a ‘non-practicing Muslim’ is a 

euphemistic spin on the truth; the lack of any transmission of beliefs or distinctively ‘Muslim’ 

practices together with living in a predominantly ‘white/Flemish’ area have not made me identify as a 

Muslim whether in the aspect of believing, belonging or behaving (surely, my Iranian/Persian identity 

is manifold times more relevant). However, from an early age I have always been interested in how 

religion and faith plays out in modern life; my parents had grown to view religion with fear and 

suspicion, but having been spared from similar personal experiences any warnings would serve to 

further feed my interest and curiosity in Islam and by extension, in all religions. Jokingly, but with 

visible sighs of relief, my parent have repeatedly claimed that surely I would have turned into a strict 

religious observer had I been raised in Iran in the post-revolution context (perhaps ‘chasing down 

women with red nail polish or wearing their headscarves too revealingly’). So while I am not a 

religious person, I do have interest in and concern for others who do believe, identify and practice, 

certainly if they diverge from the dominant norms in society. While I do not wear a headscarf myself, I 

have considered, in Wallraff investigative style, wearing one for a day or so to see if and how I would 

be treated differently when doing groceries or going for a walk. The fact that I was dissuaded to do so, 

to save myself the unpleasant experiences I have often heard about and witnessed says something 

about the freedom one has to follow one’s religious commitments in certain contexts. Like many 
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Iranian expats I consider the imposed duty to wear a headscarf in Iran as an unjust imposition and 

attack on women’s (and society’s) autonomy and freedom, but I also view the prohibitions and 

pressurizing of Muslim women in Western countries as unjust and restricting of their agency, freedom 

and mobility, which in turn affects the level of freedom and equality in society. 

  

What happens when culture and religion travel ‘in the backpack’ of immigrants to Europe or other 

Western places? What remains of ‘it all’ in the process of transformation, reinforcement or moderation 

(compromising)? What is assimilated, either unconscious or purposively, and what remains rooted? In 

the case of my parents, the religious knapsack was very light (but hardly inexistent), and much was 

quickly abandoned when reaching European soil. I believe this cleared their social and economic 

integration path somewhat in the Belgian setting even if various spiky nails came along the way 

nonetheless due to other sources of otherness and unfamiliarity. Religion may be an obstacle (it need 

not, it can also be conducive to integration) at times, but it remains one of many factors and so much 

more is at stake. Despite this the role of religion merits careful attention, in part because it is 

symptomatic for other developments, perceptions and circumstances. Because of this, I consider the 

relation and dynamic between paths of integration and thick religious identity, in a comparative 

context, one of the most important parts of this research. I do think it is hard to stay ‘objective’ when 

writing about a topic like this where everyone has a background and story and thus certain ‘stakes’, yet 

I have always tried to consider the situation from as many angles as possible. Some angles –or 

‘frames’- to me seem inadequate and unconvincing, but then I took the challenge to respond to them as 

good as possible knowing well that I could not be able to convince those who have made up their 

minds in other ways. My own thinking has certainly evolved throughout the research, and I see that as 

a sign that a comparative and engaging approach to these issues has many merits. I wish the reader an 

interesting read, and invite you the continued discussion of this important topic.  
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INTRODUCTION: Religion, work and unemployment in Europe. Thick 

identities colliding with the demands of an increasingly muscular liberalism 

 

SUMMARY: 1.1. Context  – 1.2. Research questions – 1.3. Research outline – 1.4. Outline 

 

1.1. CONTEXT 

 

SUMMARY: 1.1.1. Religious diversity in the European workplace: multicultural diversity and old(er) 

diversities – 1.1.2. The scope of the analysis – 1.1.3. Liberalism, thick identities and coping 

mechanisms – 1.1.4. Dual legal framework and evolving (case) law in Europe: the role of a 

comparative exercise –– 1.1.5. Religion and unemployment: coordination or disconnect between 

employment policy and social protection? – 1.1.6. From existing legal techniques to new 

perspectives/from formal to substantive equality: reasonable accommodations for religious beliefs or 

practices in Europe  

 

1.1.1. Religious diversity in the European workplace: multicultural diversity and old(er) 

diversities 

 

The period during which many in the West, especially Europe, expected religion to progressively fade 

away from public life now lies well behind us.
1
 Over the last two decades, religion - in its various 

forms- has re-established itself as a phenomenon to be reckoned with in the globalized West.
2
 Even in 

Europe, which may be called an ‘exceptional case’
3
 when it comes to the importance of religion in the 

lives of the majority population, previously ignored or neglected issues related to religion in public life 

                                                           
 

1
 E.g. W. Cole Durham Jr. and Brett G. Scharffs, Law and Religion: National, International, and Comparative 

Perspectives (Wolters Kluwer 2010), xxxi (“today we are more likely to make the mistake of seeing religion as 

everywhere and dangerous, rather than viewing it as nothing and irrelevant.”). For a discussion of various 

explanations for the recent ‘turn towards religion’, both at the global and national level, in the legal sphere and 

other public areas (media, politics, and so on), see Marie Macey and Alan H. Carling, Ethnic, racial, and 

religious inequalities : the perils of subjectivity (Palgrave Macmillan 2011). 

2
 Or, in the famous words of Kepel, God has ‘taken revenge’. Gilles Kepel, La Revanche de Dieu. Chrétiens, 

juifs et musulmans à la reconquête du monde [The Revenge of God: The Resurgence of Islam, Christianity and 

Judaism in the Modern World] (Le Seuil 1991).  

3
 Grace Davie, Europe: the Exceptional Case. Parameters of Faith in the Modern World (Darton,Longman & 

Todd Ltd 2002); See also Peter Berger, The Desecularization of the World: Resurgent Religion and World 

Politics (Ethics and Public Policy Center 1999); Peter Berger, Grace Davie and Effie Fokas, Religious America, 

Secular Europe? A Theme and Variations (Ashgate 2008), p.9 (“It has become something of a cliché to state that 

the United States is a religious society, Europe a secular one….the reality to which it refers is seen to be more 

complicated. But it also becomes clear that the cliché does indeed mirror reality.”).  
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have turned into favoured research topic for, amongst others, political and social scientists and legal 

scholars
4
 in a still “relatively new area of reflection.”

5
 One of the reasons for this interest,

6
 besides the 

increasing mediagenic factor,
7
 may be the complexity of the matter as evidenced in the 

interconnectedness of religion in society with other important contemporary debates in liberal-

democracies such as (gender) equality, multiculturalism, secularism and (state) neutrality.
8
  

From a political and social science perspective, religion and religious identity raise various issues, 

including how religious needs can be and are (not) accommodated in liberal-democratic systems (the 

country studies in this research all being such liberal-democratic states).
9
 The law sometimes offers 

explicit answers, from mandating or allowing accommodation to banning certain acceptance of 

particular cultural practice. The issue of accommodation is connected with the growing multicultural 

diversity in Europe as it is the case that “[i]mmigration from former colonies, refugee resettlements, 

and guest worker programmes have changed not only the racial makeup of Western European society, 

but also its religious distribution.”
 10

 But even with regard to the U.S., “[d]emographically the diversity 

of religions practiced in the USA has increased appreciably in the last 25 years as immigration has 

increased.”
11

 Thus the issue is not merely the (re)surrection of religion as such but of religious 

diversity and the new paradigm of religious pluralism,
12

 which is seen as one of the “most 

                                                           
4
 E.g. Spring 2009 issue of the Comparative Labor Law & Policy Journal (Vol.30(3)) on Religious expression in 

the workplace; Gavin D’Costa and others (eds), Religion in a Liberal State (Cambridge University Press 2013). 

While the EU has a limited competency when it comes to matters of religion, the EU’s interest in the field 

(extending far beyond the anti-discrimination framework) may explain why it funded (amongst others) the 

RELIGARE project (2010-2013) on religious diversity and secularism which allowed the jumpstarting of my 

research in this field and thus more than merely indirectly prompted this doctoral research; IMPACT Project 

pamphlet notes that: “Religion has become a crucial research area in a wide variety of academic disciplines. 

5
 Linda Woodhead, ‘Religion or belief’: Identifying issues and priorities (Equality and Human Rights 

Commission Research report 48, 2009), iii. 

6
 Johannes A. van der Ven, Human rights or religious rules? (Brill 2010), p. 5 (“there is increasing interest these 

days, greater than in the past, in the religious identity of majority and minority groups.”) 

7
 By this I refer to the fact that religion in Western society is prone to controversy eagerly picked up by the 

media. Displaying beliefs and practices may trigger debate, disagreements but also discrimination, hatred and 

violence against individuals and groups. 

8
 Many of these involve what is called ‘essentially contested concepts’, see W. B. Gallie, ‘Essentially Contested 

Concepts’ 56 Proceedings of the Aristotelian Society 167. (“there are disputes … which are perfectly genuine: 

which, although not resolvable by argument of any kind, are nevertheless sustained by perfectly respectable 

arguments and evidence. This is what I mean by saying that there are concepts which are essentially contested, 

concepts the proper use of which inevitably involves endless disputes about their proper uses on the part of their 

users.”, see p. 169)  

9
 See generally Veit Bader, Secularism or democracy? Associational governance of religious diversity 

(Amsterdam university press 2007) 

10
 Phillip Connor, ‘Contexts of immigrant receptivity and immigrant religious outcomes: the case of Muslims in 

Western Europe’ 33 Ethnic and Racial Studies 376, p. 380. 

11
 Eileen Kelly, ‘Accommodating Religious Expression in the Workplace’ 20 Employee Responsibilities and 

Rights Journal 45, p. 47. It can be noted that in both US and Europe there is empirical research into the 

adaptation of 2
nd

 generation immigrants from Muslim countries, see Connor. 

12
 See Diana Eck’s pluralism project at Harvard University, elaborating on the difference between diversity and 

pluralism: e.g. “pluralism is not diversity alone, but the energetic engagement with diversity”; “Pluralism is the 
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characteristic features of post-modern society.”
13

 

 

Employment and labour relations is one area aptly illustrating the various tensions that arise when 

religion or belief claims are formulated in 21
st
 century liberal-democratic Europe.

14
 Yet, this remains 

by and large an underexplored territory.
15

 Besides education and housing, employment is crucial for 

the life prospects of citizens with or without (strong) religious identities and therefore is the area 

where non-discrimination law on the basis of religion or belief is most advanced. Since Max Weber’s 

The Protestant Ethic and the Spirit of Capitalism (1905), the relationship between religion and 

economics has been much debated in sociology of law studies.
16

 However, secularization-paradigmed 

(sociological) research “has argued that many individuals understand and experience religion and 

spirituality, and the workplace as separate spheres... The former are seen by many as concerned with 

issues of meaning, value, and ultimate significance with the latter concerned primarily with making 

money.”
17

 More recently the compartmentalization is being challenged. The dilemma’s faced by 

‘modern Antigone’s’,
18

 torn between their religious commitments and their professional duties, can 

only fully be appreciated within a framework which accepts that religion can play a role in employee’s 

lives, including during work hours and in the workplace.
19

  

Indeed,  

                                                                                                                                                                                     
engagement that creates a common society from all that plurality….Pluralism is only one of the possible 

responses to this diversity”, with assimilation and exclusion being the other prototypical approaches to engage 

with already-there diversity. Diana L. Eck, ‘From Diversity to Pluralism’ On Common Ground: World Religions 

in America  <http://www.pluralism.org/encounter/challenges> , see also Diana Eck, A New Religious America: 

How a "Christian Country" Has Become the World's Most Religiously Diverse Nation (Harper SanFrancisco 

2001). 

13
 Bart C. Labuschagne, 'Accommodating religious diversity in employment’ in M. L. P. Loenen and Peter R. 

Rodrigues (eds), Non-Discrimination law: Comparative perspectives (Kluwer 1999), p. 133. 

14
 See Veit Bader, Katayoun Alidadi and Floris Vermeulen, ‘Religious diversity and reasonable accommodation 

in the workplace in six European countries: An introduction (Special Issue)’ 13 International Journal of 

Discrimination and the Law 54. 

15
 See Heiner Bielefeldt, Interim report of the UN Special Rapporteur on the Freedom of religion or belief. 

Tackling religious intolerance and discrimination in the workplace (2014), p. 7. 

16
 See André van Hoorn and Robbert Maseland, ‘Does a Protestant work ethic exist? Evidence from the well-

being effect of unemployment’ 91 Journal of Economic Behavior and Organization 1; Anna Strhan, ‘Spirituality, 

Inc.: religion in the American workplace (book review)’ Journal of Management, Spirituality & Religion 1 

17
 Strhan, at 1, referring to Steve Bruce, God is Dead: Secularization in the West (Wiley-Blackwell 2002). 

18
 On different categories of Antigone’s before the ECtHR, see Koen Lemmens, ‘Antigone(s) in Straatsburg: 

mensenrechten tussen recht en gerechtigheid’ 76 Rechtskundig weekblad 762. 

19
 In the US, this realization –and the prospect of linking this with opportunities for productivity increases- has 

spurred an impressive literature on diversity policies accommodating religion and spirituality. See, amongst 

others, Karen Cash and George Gray, ‘A Framework for Accommodating Religion and Spirituality in the 

Workplace’ 14 The Academy of Management Executive 124 (noting that “Corporate chaplains who number in 

the thousands represent a booming industry, and careers related to spirituality and counseling in the workplace 

continue to gain in importance.”). Elsewhere business leaders have been less eager to actively engage with 

religion or spirituality of employees, and religion is not (yet) accounted for as an aspect of diversity. 
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“[a] preliminary question that arises when considering the interaction of religion and the workplace is 

why the work relationship, traditionally viewed as private contractual arrangement between master and 

servant, should be a forum in which religion has any traction at all. After all, the main aim of employers 

is the running of efficient and profitable businesses; and employees give up a degree of autonomy when 

they enter the workplace, in return for a wage. Why then should religious employees expect their 

religious interests to be accommodated at work at all?”
20

  

 

One could answer this by referring to the legal instruments in question: the freedom of religion or 

belief is a fundamental human right which also has horizontal effect (and thus operates in even 

perfectly private contractual relations) and the prohibition of non-discrimination is even more closely 

tailored towards such relations. But this evokes the deeper underlying policy question of why to adopt 

such protection, or why to advocate more effective protection under existing instruments or advance 

newer instruments. The answer must relate to the fact that companies and businesses do much more in 

society than just pursue profit; they operate within a certain social context, sometimes with 

considerable power and influence and are important ‘distributive agents’ with regards to scarce goods 

(jobs, positions and indirectly intangible benefits such as respect, confidence, security etc.). Another 

reason is that an employee never gives up his or her autonomy entirely, e.g. privacy at work to some 

measure at least is always protected, and the decommodification of labor is a constant battle (ILO), 

this all makes the balancing of interests and rights of employees, employers as well as the larger 

society (including customers) a justifiable and necessary undertaking.  

Also, the question regarding religion or belief in the workplace, and its possible accommodation, only 

makes sense when one rejects an assimilative policy towards newcomers and by extension towards all 

those who in certain ways derogate from the majority norm. “Assimilation is where the processes 

affecting change and the relationship between social groups are seen as one-way, the preferred result is 

the one where the newcomers do little to disturb the society they are settling in and become as much 

like their new compatriots as possible.”
21

 Assimilation is “one-way integration.” “From the 1960s 

onwards, beginning in the Anglophone countries and spreading to others, assimilation as a policy has 

come to be seen as impractical (especially for those who stand out in terms of physical appearance), 

illiberal (requiring too much State intervention) and inegalitarian (treating indigenous citizens as a 

norm to which others must approximate).”
22

 Thus, today, assimilation as a policy is discredited, and 

                                                           
20

 Lucy Vickers, 'Law, religion and the workplace’ in Silvio Ferrari (ed), Routledge Handbook of Law and 

Religion (Routledge 2015 (forthcoming)) 

21
 Tariq Modood, 'Four modes of integration’ in Marie-Claire Foblets and J.-P. Schreiber (eds), Les Assises de 

Interculturalité/De Rondetafels van de Interculturaliteit/The Round Tables on Interculturality (Larcier 2013), p. 

44.  

22
 Modood, p. 44. Modood refers to the 1966 speech by UK Home Secretary Roy Jenkins, saying integration is 

“not a flattening process of assimilation but equal opportunity accompanied by cultural diversity in an 

atmosphere of mutual tolerance.” Despite the discrediting of assimilation policy, the question whether it makes 

sense to revert to it considering the failure of integration is raised though. As van der Ven expresses some 

people’s sentiment “over the past decade has become increasingly evident that multicultural society was not 
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even the attacks on multiculturalism have not been accompanied by explicit calls to bring back 

assimilation.
23

 This does not take away that in the eyes of many politicians in Europe, a ‘succesful 

integration’ in essence lies very close to effective assimilation. For instance, former President Nicolas 

Sarkozy assumed the primary responsibility of the person who is to integrate successfully in the 

following terms: “C'est de la part de celui qui arrive la volonté de s'inscrire sans brutalité, comme 

naturellement, dans cette société qu'il va contribuer à transformer, dans cette histoire qu'il va 

désormais contribuer à écrire. La clé de cet enrichissement mutuel qu'est le métissage des idées, des 

pensées, des cultures, c'est une assimilation réussie.”
24

 And even when the term assimmilation is not 

used verbatim, often that is what is meant in political discourse and popular debate. As one Belgian 

commentator noted “what we call integration, stands in fact on par with assimilation. To be seen to 

have ‘perfectly’ integrated, we expect others that they fit themselves seamlessly into our leitcultur, 

which is regarded as fixed. We place the bar so high that newcomers either can’t or do not want to 

jumpo over it. This is the illusion of the meltingpot: the idea that we can all obsolve in a uniform 

society.”
25

  

                                                                                                                                                                                     
getting off the ground, and any rate not properly. The signals were impoverished neighborhoods, poor housing, 

persistent unemployment, … Integration was getting nowhere, economically, spatially, politically, socially, 

linguistically, educationally, legally, and culturally. At the same time, there was growing prejudice and 

animosity against migrants minorities, especially those from Muslim countries, causing increasing alienation and 

exclusion… Public debate was marked by increasingly fierce emphasis on a multicultural crisis, sometimes 

called the multicultural drama. The question was raised… Should we not revert to the assimilation policy of the 

mono-cultural nation state?” van der Ven, p. 231. Van der Ven clearly does not favor this himself. 

23
 But still: “While ‘assimilation’ as a term has come to be dropped in favor of ‘integration’, even today, when 

politicians use the term ‘integration’, they actually, consciously or not, mean what here has been defined as 

assimilation, so the use of these terms in public discourse must not be taken at their face value but critically 

inspected.” (p. 44) Indeed, sometimes the presumption, e.g. in the case of recent immigrants is that they simply 

adopt the ways of the majority, deserting their distinct religious or cultural practices. For instance, Gibson in her 

account of newly arrived Punjabi Sikhs in the US, saw amongst the interviewed locals a number of dominant 

concern: “two issues, economic competition and cultural distinctiveness, were the most bothersome issues to 

Valleysiders…Most, however, seemed disturbed that Punjabis appeared as a separate community. Immigrants, 

they believed, should conform to American ways.” Contradicting demands placed young Sikhs in a double bind 

as their parents had adopted a strategy of ‘accommodation without assimilation” and warned their children that 

“those who abandoned their roots and tried to assimilate would inevitably discover that the majority group would 

not accept them. Nor would the children themselves be able to fit in, their parents assumed.” Margaret A. 

Gibson, Accommodation without assimilation : Sikh immigrants in an American high school (Cornell university 

press 1988), p. 74-75; p. 128. 

24
 Nicolas Sarkozy, ‘Respecter ceux qui arrivent, respecter ceux qui accueillent [responding to the Swiss 

referendum to ban minarets]’ Le Monde <http://www.lemonde.fr/idees/article/2009/12/08/m-sarkozy-respecter-

ceux-qui-arrivent-respecter-ceux-qui-accueillent_1277422_3232.html >  [reprinted in Dutch translation as 

‘Veranderen om onszelf te blijven », De Standaard Online, 9 December 2009] (emphasis added). This view has 

consequences as far as religious practices are concerned, since Sarkozy argues that “Chrétien, juif ou musulman, 

homme de foi, quelle que soit sa foi, croyant, quelle que soit sa croyance, chacun doit savoir se garder de toute 

ostentation et de toute provocation et, conscient de la chance qu'il a de vivre sur une terre de liberté, doit 

pratiquer son culte avec l'humble discrétion qui témoigne non de la tiédeur de ses convictions mais du respect 

fraternel qu'il éprouve vis-à-vis de celui qui ne pense pas comme lui, avec lequel il veut vivre.” 

25
 Bart Eeckhout, ‘Het besef rijpt dat integratie alleen kan werken als iedereen zijn eigen identiteit en cultuur 

mag ontwikkelen (opinie)’ De Morgen  <http://www.demorgen.be/nieuws/het-besef-rijpt-dat-integratie-alleen-

kan-werken-als-iedereen-zijn-eigen-identiteit-en-cultuur-mag-ontwikkelen-a1809833/>  (“Wat wij integratie 

noemen, staat in feite gelijk met assimilatie. Om zich 'perfect' te kunnen integreren, verwachten we van de ander 

dat hij zich naadloos inpast in onze onveranderlijk geachte, leidende cultuur. Daarmee leggen we de lat zo hoog 
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Assumptions underlying factural positions may thus diverge from explicit normative ideals dismissing 

assimilation as expressed in academic literature.
26

 Van der Ven, in line with Modood’s rejection of 

assimilation as a policy goal, argues: 

“the assimilation enterprise, however, is politically impracticable, judicially objectionable, and morally 

reprehensible. It is politically impracticable because escalating globalization is eroding nation state and 

migrant minorities are growing proportionally faster than the aging indigenous population. It is 

judicially objectionable because it is condemned in the aforementioned UN and European documents of 

minorities, which may be considered expressions of international customary law. It is morally 

reprehensible because migrant minorities are once more reduced the second-rate citizenship, existing by 

grace of repressive tolerance on the part of the state and society, instead of being respected for the 

human dignity, let alone the epic, linguistic, cultural, and religious identity”
27

  

 

Modood
28

 offers an analytical framework with ‘four modes of integration’ (in reality, policies may 

draw upon an amalgam of concepts and aspirations) and lists three different modes of non-assimilative 

policy: individualist-integration, cosmopolitanism
29

 and multiculturalism.
30

 In contrast to one-way 

                                                                                                                                                                                     
dat nieuwkomers er niet kunnen of willen over springen. Het is de illusie van de smeltkroes: de gedachte dat we 

allemaal samen kunnen opgaan in een uniforme samenleving.”) 

26
 This does not mean there is no debate left on the normative ideals, and some from a normative perspective still 

support assimilation. For instance, Paul Cliteur argues that ‘public morality is just like traffic rules’ and that 

complaining ‘non-conformists’ will just have to be disappointed. Paul Cliteur, Moreel Esperanto: naar een 

autonome ethiek (De Arbeiderspers 2007), p. 10-12. (arguing that in a multi-religious society certain consensus 

on moral issues –to be based on non-religious, ‘autonomous’ ethics- is required “when we discuss good and bad, 

we can do that best of all in a language which is understandable to all of us. The autonomous ethics is that 

language. One can say that the autonomous ethics is a form of ‘moral Esperanto’” One can counter this by 

stating that language, much in the same way as the ‘autonomous morality’ proposed by Cliteur, is hardly neutral. 

Surprisingly, Cliteur recognizes this himself ““A linguistic language is something entirely different than a moral 

language and one cannot derive from the non-succeeding of one project the non-success of the other.” However, 

the analogy of Esperanto to an autonomous ethics (and by extension to the debate on the neutral state) is in fact 

very fitting: language, just as rules, cannot be truly ‘neutral’ and the idea that we can form a cohesive unity by 

adopting common rules ‘like traffic rules’ is a fallacy. The starting position is not value-free and the choice for a 

common rule is neither. The choice for a language ‘we can all understand’ shows this problem: there is a priori 

no such language and if the law adopts a rule preferring a ‘common language’ it is the language of the majority. 

This may make sense for various reasons including practicality, but it is hardly ‘neutral’. The recognition of this 

fact –that societal/legal rules are not ‘just like the basic traffic rule of driving left or right’ is essential and may 

legitimize accommodation for those who have to go to much more length towards the ‘common rules’.) 

27
 van der Ven, p. 231-2. “instead [of assimilation policies], they should be a sharply focused, consistent, 

pertinacious policy, based on meticulous research, to overcome the economic, political, social, and cultural 

problems of multicultural society. Research shows that reducing unemployment and promoting education are 

major ameliorative forces. Promoting participation in organizations in civil society and political organs is also 

conducive to positive change.” Ibid, p. 232. Van der Ven argues that the kind of states needed for such policy 

has to “promote and judicially legitimize cooperation” between majority and minorities and between minorities 

themselves. He argues “[j]udicial legitimisation is needed, because without it the state, consciously or otherwise, 

will always favor the identity, values, and interests of the majority, and impose them on minorities.” Ibid, p. 232. 

28
 Modood, p. 43-56. 

29
 “Cosmopolitanism emerges by accepting the concept of difference while critiquing or dissolving the concept 

of groups (Waldron 1991). …two kinds of multiculturalism… in the public discourse as well as in academia, I 

will reserve the term ‘multiculturalism’ for the sociological and political position in which groups are a critical 

feature.” (p. 46). Cosmopolitanism goes beyond individualist-integration “primarily not as a politics but as an 

ethos: we should value diversity and create the conditions where it is individually chosen….individuals [are to] 
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assimilation, under the three other modes of integration (individualist-integration; cosmopolitanism 

and multiculturalism) there is a two-way interaction between the post-immigration minorities and the 

receiving society “so the [minorities] alone cannot be blamed for failing to, or not trying to, integrate”. 

“The established society is the site of institutions –including employers, civil society and the State –in 

which integration has to take place, and accordingly they must take the lead.”
31

 Leaving the 

distinctions between these modes aside, it can be stated that this research operates within a non-

assimilative framework, which recognizes that personal identities, including derived from religion or 

belief can and do play a role in the economic site of the workplace. These modes focus on the state 

and its response. But minority individuals and groups can also adopt strategies, often in response to 

policy measures or responding to their treatment in various areas of social life. From Berry et al comes 

a well-known matrix of (ideal type) acculturation strategies in religious minorities groups.
32

 

 

Table 1: Acculturation strategies in religious minorities 

Lasting relationship sought with 

+other religious groups and 

nonreligious groups sought?    +   

                                                  -                                                          

Maintenance of religious heritage, culture and identity sought? 

          +                                                           -   

Integration (1) Assimilation (2) 

Separation (3) Marginalization (4) 

Source: adapted from J.W. Berry et al. 

 

Official policies interact and to some extent overlap with these acculturation strategies.
33

 For various 

reasons there may be religious groups who favour separation, in order to better preserve their heritage, 

identity and way of life.
34

 This will be difficult when the group and its members are dependant on the 

host society for socio-economic reasons. Separation can be a source of conflict, but it can also be a 

strategy adopted as a result of assessing the host situation (i.e., self-chosen or triggered separation) but 

will seldom be complete. Integration may be seen as the most desirable category, for both the majority 

                                                                                                                                                                                     
mix with, borrow, and learn from all…so individual identities are personal amalgams of bits from various groups 

and heritages and there is no one dominant social identity to which all must conform.” Modood, p. 47. 

30
Modood, p.44 et seq, and table at p. 50-51. Modood’s preference for multiculturalism is clear from the positive 

qualities he awards this mode and the positive terms he utilizes to describe these qualities. The “inclusion of 

group-based religious diversity” is instrumental to multiculturalism as understood by Modood. Such group focus 

is not contrary to the idea of reasonable accommodations, but is also not a requisite so that reasonable 

accommodations can certainly be advocated within a ‘individualist-integration’ mode. 

31
 Modood, p. 44. 

32
 J. W. Berry and others (eds), Cross-cultural psychology: research and applications (Second, revised edition). 

(Cambridge University Press 2002), p. 354 . See also van der Ven, p. 21 and Younous Lamghari, L'Islam en 

entreprise: La diversité culturelle en question (Editions L'Harmattan 2012), p. 25-26. 

33
 The jargon used is not always consistent. For instance, Gibson notes that the Sikh community she studied in 

Northern California adopted a strategy of ‘accommodation without assimilation.’ See Gibson. In Berry’s matrix 

this would presumably best be seen under the ideal type of ‘integration’.  

34
 E.g. some orthodox Jewish minorities, see Efrat Tzadik, 'Jewish Women in the Belgian Workplace: An 

Anthropological Perspective’ in Katayoun Alidadi, Marie-Claire Foblets and Jogchum Vrielink (eds), A Test of 

Faith? Religious Diversity and Accommodation in the European Workplace (Ashgate 2012). 
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and the minority, but van der Ven sees “integration by participation [as] represent[ing] a goal that can 

only be achieved in the long term, all circumstances being favourable.”
35

 Yet marginalization seems 

the least desirable for the minority group: while losing their history and heritage nothing comes in its 

place and the members are considered second-class citizens, this may make assimilation a necessary 

and attractive perspective for particular members of the minority group.  

Shachar distinguishes between two types of claims made by minorities themselves: on the one hand 

‘fair inclusion’ claims and on the other hand more problematic claims for ‘privatized diversity’. As 

Shachar writes: 

“Where the quest for fair inclusion is centripetal, the pull of privatized diversity is centrifugal. In its 

extreme variants, it represents a call for insulation from the secular legal order as the general law of the 

land, and possibly also from international human rights standards, in effect asking members of minority 

communities to take the route of ‘private ordening’.”
36

  

 

In the area of employment though, unlike in the area of family relations which is the focus of 

Shachar’s reseach, ‘privatized diversity’ may be a coping mechanism, namely a strategy forced by 

situations not entirely in the hands of the minority group themselves: in particular, when members are 

excluded from mainstream employment, they must seek alternatives. With fair inclusion denied, 

people or groups may feel obliged to turn to privatized diversity options: then it may be more apt to 

talk about the push towards privatized diversity instead of a pull towards it, but the powers remain just 

as centrifugal as noted by Shachar. One such form of exclusion is no doubt unemployment. In this 

research, by extension, because of the interconnectedness and considering that “unemployment is a 

key measure of labour market disadvantage”
37

, the role of religion in the adjudication of social rights 

to unemployment benefits is included in this research as well. The rest of this introduction aims to 

delineate the contours of the research and to set the scene for the different chapters, focusing on some 

key issues and perspectives. 

 

There is some urgency to the questions, considering the link between religious diversity, 

multiculturalism (in particular the question of Islam in Europe since Islam seems to be at the forefront 

of the tensions between religion and liberalism) and the problematic socio-economic position of many 

ethno-religious minorities in European societies. Participation in the workplace –much like education- 

                                                           
35

 van der Ven, p. 25; this may be seen as a pessimistic (or realistic) view. 

36
 Ayelet Shachar, 'Entangled: family, religion and human rights’ in Cindy Holder and David A. Reidy (eds), 

Human rights : the hard questions (Cambridge University Press 2013), p. 116. 

37
Ben Bradford and Frances Forsyth, 'Employment and labour market participation’ in Joy Dobbs and others 

(eds), Focus on Ethnicity and Religion (Palgrave MacMillan 2006), p.111. In contrast, economic inactivity may 

or may not be due to some disadvantage as people may decide not to seek employment for a variety of reasons, 

both positive and negative, such studies, taking care of dependent children, or able to retire early. But it can also 

be because of physical or other constraints, or can constitute ‘discouraged unemployment’ (when someone stops 

searchin for work after one too many rejections or negative experiences). Ibid, p.118.  



 9 
 

is frequently considered the gateway to effective integration and social mobility. Respect for religious 

minority identity is implied in the idea of ‘integration’ of newcomers and minorities in social life,
38

 as 

opposed to (forced) assimilation where such identity is either rejected or routed to the private spheres 

away from public purview or parallel societies where groups live merely side by side in their own 

worlds. The lack of sufficient or proportionate socio-economic participation of particular minority 

groups, European Muslims being a case in point, which is undeniable in labour participation and 

unemployment statistics signals shortcomings in the measures designed to create a society conducive 

to integration and inclusion and problems of implementing ideals of non-discrimination, equal 

treatment and equal opportunities in everyday life.
39

 

 

1.1.2. The scope of the analysis 

 

With regard to the European workplace and employment relations, various drastic and 

transformational changes have occurred in recent years both because of societal developments but also 

because of the influence of European law itself.
40

 However, in this area “[p]owerful dependency 

relationships have for centuries been a very important feature... and social control... ha[ve] generally 

been strong.”
41

 Recognizing the wide variety of workplaces, the focus of this research is on the role of 

employees’ religion and belief in private sector employment
42

 and the unemployment
43

 of 

                                                           
38

 See Connor. 

39
 Anne Phillips, ‘Defending equality of outcome’ 12 Journal of Political Philosophy 1 (arguing that unequal 

outcomes under certain circumstances do point to existence of unequal opportunities); See the (highly critiqued) 

Dutch Commission Blok report “Bruggen Bouwen” on partially-successful integration of minorities in the 

Netherlands. 

40
 Helma De Smedt, Luc Goossens and Christiane Timmerman (eds), Unexpected approaches to the global 

society (Garant 2005), p. 25. (“Introduction” chapter by Helma De Smedt and Luc Goossens). 

41
 John  Griffiths, 'The social working of anti-discrimination law’ in M. L. P. Loenen and Peter R. Rodrigues 

(eds), Non-Discrimination Law: Comparative Perspectives (Kluwer 1999), p. 327 (noting that “In the modem 

world, by contrast, the mutual dependency of neighbors has steadily declined, and especially where geographic 

mobility is high, the social control among neighbors is usually quite weak.” The point is that in workplace 

situations social control plays a powerful role in the enforcement of non-discrimination and other laws, “whether 

as a source of resistance to efforts to mobilize state anti-discrimination law or as a source of non-official 

enforcement, depend[ing] on the importance to the actors on the shop floor.” 

42
 Excluding self-employment and excluding the public sector. The goal is thus to focus on ‘mainstream’ 

employment opportunities. For a rare cross-national empirical studies on self-employment among immigrants in 

17 Western countries, see Frank Van Tubergen, ‘Self-employment of immigrants: a cross-national study of 17 

Western societies’ 84 Social Forces 709(study looking at likelihood of immigrants being self-employed and 

examining the role of immigrants' country of origin, country of destination and combinations found that: (1) 

immigrants from non-Christian countries of origin have higher odds of self-employment, (2) higher levels of 

unemployment among natives increase the odds of self-employment, and (3) self-employment is more frequent 

among immigrant communities that are small, highly educated and have a longer settlement history.) Self-

employment need however not be a sign of economic progress, but can signal a coping strategy to a 

unwelcoming labor market (‘blocked mobility thesis’ as a push-factor towards self-employment), seeFernando 

Mata and Ravi Pendakur, ‘Immigration, labor force integration and the pursuit of self-employment (Canada)’ 33 

International Migration Review 378;Kenneth Clark and Stephen Drinkwater, ‘Pushed out or pulled in? Self-

employment among ethnic minorities in England and Wales’ 7 Labour Economics 603.  
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(non)religious individuals and groups, in particular with regard to a number of topics which have time 

and again occurred in practice and in jurisprudence and exemplify the permeating of religion or belief 

into professional life. Thus, the ‘employee angle’ is adopted.
44

 Four categories can be distinguished 

which may lead to requests for accommodations by employees, i.e. adjustments of work rules or 

practices that take away the conflict between work obligations and religious obligations of the 

employee.
45

 These are:  

 conflict or tension between dress code mandates derived from religious and workplace codes 

(including symbols, grooming/appearance) in both front-office and back-office positions;
 46

 

 conflict or tension with regard to time demands and constraints coming from religious and 

workplace demands (religious holidays, flexible working) and motivated by a need to 

reconcile conflicting religious time-working time obligations;
47

 

 conflict or tension related to certain job duties, including conscientious objections; and 

 conflict or tension related to workplace socializing expectations or demands and work 

conditions (prayer facilities; dietary restrictions) which may raise difficulties and objections 

for workers with religious beliefs or (seeking to) adhering to certain religious demands.
48

 

 

The goal is to analyze the ways in which the case study countries have dealt with these (de facto) 

requests for accommodation and to draw up a comparison. On the basis of recent
49

 case law and 

                                                                                                                                                                                     
43

 With “unemployed” I refer to people without work who are actively seeking employment opportunities. This 

excludes people who for various reasons stay out of the labour market and are ‘economically inactive’. 

Unemployed people are part of the potential workforce. From a labour market perspective the working-age 

population can be divided into three categories based on economic activity status: the employed, who are in 

work (including the self-employed, employees in private and public sectors); the unemployed, who are not in 

work but actively seeking it; and the economically inactive, who for a variety of reasons (studies, dependent 

children, disability) are neither working nor seeking work.  

44
 E.g. Bielefeldt, p. 7 (approaching the issue similarly from the employee angle). 

45
 This typology was initially developed within the frame of the European RELIGARE project and for the 

collection of case law from the European Court of Human Rights and 10 countries involved in the project 

(Belgium, Bulgaria, Denmark, France, Germany, Italy, the Netherlands, Spain, Turkey, and the UK). Marie-

Claire Foblets and Katayoun Alidadi, 'The RELIGARE Report: religion in the context of the European Union: 

engaging the interplay between religious diversity and secular models’ in Marie-Claire Foblets and others (eds), 

Belief, Law and Politics What Future for a Secular Europe? (Ashgate 2014)Also, this typology relates to secular 

workplaces, as opposed to FBO/religious-ethos employment where additional issues may arise (e.g. with the 

divorce or other private life aspects of employees). For an extensive list of illustrations from across 9 European 

member states and Turkey, see Katayoun Alidadi, ‘Reasonable Accommodations for Religion and Belief: 

Adding Value to Article 9 ECHR and the European Union's Anti-Discrimination Approach to Employment?’ 37 

European Law Review 693 

46
 This most often relates to the Muslim headscarf. On the front-office/back-office distinction and the role it 

plays when it comes to the accepting of religiously distinct dress, see Katayoun Alidadi, 'From Front-Office to 

Back-Office: Religious Dress Crossing the Public–Private Divide in the Workplace’ in Silvio Ferrari and Sabrina 

Pastorelli (eds), Religion in Public Spaces (Ashgate 2012), pp.159-190. 

47
 E.g. requests for time off to observe a day of rest/Sabbath, a religious holiday, an extended bereavement 

period, or daily and weekly prayer. 

48
 As we will discuss, the line between the latter two categories is somewhat fuzzy. 
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(media) reports from a variety of EU Member States, it is clear that religious skin is not always being 

shed when entering the workplace. In fact, notwithstanding that some may fail to understand or object 

to the role of religion in the workplace (e.g. adopting a one-way, assimilation mode of integration), 

religion in various forms (beliefs, practices, symbols) is present and plays a role in various ways and at 

different moments in the labour relations cycle; in the selection and recruitment process, within the 

frame of an existing work relationship, and in the event of a termination of the employment relation by 

the employer or employee.
50

 Considering the sheer number of hours an employee spends on the work 

floor, the issue of religious accommodation for religious dress,
51

 observance or work-assignments
52

 is 

bound to come up in even slightly diverse workplaces. The image of the religious/conviction-free (or 

deserting) or commitment –free employee is a reduction that simply does not correspond to reality.
53

 

Also, what in effect are religious accommodations cases have been a feature of social and 

constitutional law for some time, at least in some Member States. In 1969, after a heated conflict 

between the UK Wolverhampton's Transport Committee and several of its Sikh conductors and 

drivers, a ban on turbans and beards was retracted. A Sikh group leader, Sohan Singh Jolly, regarding 

the ban as a “direct attack” on his religion, had even “threatened to burn himself to death in protest.”
54

 

The matter was laid to rest, and the matter was never introduced in court. While luckily not all cases 

get so heated, legal cases involving religious dress and other issues have become more frequent in 

recent years, in part because of the growing religious diversity and assertiveness of minorities in 

Member States as well as because of developments in the legal frameworks. Still, legal cases only 

                                                                                                                                                                                     
49

 The focus is on post-2000 cases, but there are important cases going back to the 80s.  

50
 Lucy Vickers, Religion and Belief Discrimination in Employment-the EU law (European Network of Legal 

Experts in the Non-Discrimination Field, 2006). 

51
 Hege Skjeie, 'Headscarves in Schools: European Comparisons’ in M. L. P. Loenen and J. E. Goldschmidt 

(eds), Religious Pluralism and Human Rights in Europe: Where to Draw the Line? (Intersentia 2007)(139-141 

on hijab in the workplace). 

52
 Roger Cotterrell, ‘Conscientious objection to assigned work tasks: a comment on relations of law and culture’ 

31 Comparative Labor Law & Policy Journal 511. 

53
 The idea that labour is not separated from the labourer is effectively expressed in the maxim of ‘labour is not a 

commodity’ (In the ILO context stated in the 1944 Philadelphia Declaration), which has historical roots going 

back to the Irish sociologist and economist Dr John Kells Ingram (1823‒1907). Karl Marx and others also 

expressed the same idea. See Paul O’Higgins, ‘'Labour is not a Commodity' - an Irish Contribution to 

International Labour Law’ 26 Industrial Law Journal 225. See however Stein Evju, ‘Labour is Not a 

Commodity: Reappraising the Origins of the Maxim’ 4 European Labour Law Journal 222, p. 222, 228-229 

(arguing Ingram did not coin the maxim, he was only calling “attention to labour being inseparable from the 

worker” thereby responding to the liberalist conception of the day that labour was a commodity like any other 

commodities as expressed by e.g. Adam Smith in his ‘The Wealth of Nations’ (1776); “It seems that the first 

time the maxim appeared in positive terms was at the adoption of the US Clayton Antitrust Act 1914” ). 

54
 BBC, ‘1969: Sikh busmen win turban fight’ BBC  

<http://news.bbc.co.uk/onthisday/hi/dates/stories/april/9/newsid_2523000/2523691.stm > .While not all of the 

then estimated 130.000 British Sikhs approved of this move, 14 workers “had vowed to follow suit and set fire to 

themselves if their request was not granted.” After the resolution, Mr. Jolly said “‘I am a moderate and religious 

man and would never have taken the extreme step of threatening my life if they had not refused to listen to 

reason.’” 
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form the tip of the proverbial iceberg;
 
employee coping mechanisms often fall short of litigation.

55
 As 

Griffiths notes: 

“[S]uppose one is a victim of a legal wrong? Victims usually do not bring the matter to the attention of 

a legal institution.They prefer the options of 'lumping it' (living with the injury, whatever it is), of 

'avoidance' (reducing the chance of future contact with the offending person) or of 'exit' from an 

existing relationship." From the literature we can surmise that these responses probably account for the 

lion's share of all reactions to discriminatory behaviour….litigation is risky, time-consuming and 

expensive. People often quite sensibly prefer to put the incident concerned behind them and get on with 

their lives. And there are important social costs of litigation. When the wrongdoer is someone with 

whom one has an important relationship that one wants to continue in the future, litigation is usually 

regarded as highly disruptive of the relationship and therefore undesirable….The employment 

relationship is a particularly sensitive one, and people who have a job that is important to them 

generally do not want to put the relationship at risk by bringing legal proceedings against their employer 

or even threatening to do so or raising 'legal' objections to the way they are treated.”
56

 

 

Over the years religious individuals have requested time off to fulfill religious duties, observation of 

special days of rest or the celebration of festivals, permission to wear religious garb (e.g. Islamic 

headscarves) or symbols (e.g. necklace with crucifix) on the job, and exemptions of general labour 

laws or workplace policies in most -if not all- European member states
57

 and at the European level.
58

 

Some of these (but certainly not all) involve sensitive “hard cases”
59

 that often necessitate a delicate 

and difficult balancing act between conflicting values and conflicting rights, including the rights of 

employers, co-workers and the religious interests and human rights of the employee involved.
60

 “Soft 

                                                           
55

 On the process of reframing tensions and problems into conflicts, legal conflict, and religious legal conflict, 

see Katayoun Alidadi and Marie-Claire Foblets, ‘Framing multicultural Challenges in Freedom of Religion 

Terms. Limitations of minimal human rights for managing religious diversity in Europe’ 30 Netherlands 

Quarterly of Human Rights 388, p. 388-416. The fact that case law is the tip of the iceberg does not have to 

mean that a rule is not applied in practice. As Griffiths notes “it is fairly rare that a rule is thus used as a resource 

in a case of conflict. Most of the time the use of rules is part and parcel of ongoing social life.” Griffiths.  

 

56
 Griffiths, p. 325. 

57
 Lucy Vickers, Religious freedom, religious discrimination, and the workplace (Hart Pub. 2008); D. 

McGoldrick, Human Rights and Religion: the Islamic Headscarf Debate in Europe (Hart Publishing 2006).  

58
 E.g. Dahlab v. Switzerland, European Court of Human Rights, Judgment of 15 February 2001, Appl. Nr. 

42393/98.  

59
 While in practice there are a number of manifestations of religion that tend to come up regularly in the 

workplace (religious dress and time-off), in theory the scope of available accommodations is endless considering 

the wide variety of both religions and workplaces present in Europe.  

60
 Vickers, Religion and Belief Discrimination in Employment-the EU law, p. 5 (“One disadvantage of such a 

fact sensitive approach is that predicting the outcome in any particular case becomes difficult as so many 

interests are being weighed in the balance. However, the advantage of such an approach is that it can provide 

consistency in terms of clear procedural safeguards, to ensure that restrictions on religious freedom, and 
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cases”, where accommodations harm no compelling interests and are (nearly) cost-free, have also been 

identified. Contrary to what one may think, even these “soft cases” have not been unequivocally 

successful in court. What’s more, frequently cases do not even receive an adequate consideration, 

whereby the interest and need of the (religious) employee is given due consideration. Various modes 

of arguments prevent such due consideration, these include arguments that the employee is free to 

resign and look to alternative employment, the standards of formal equality and requirements 

considered mandated under (a certain conception of) ‘neutrality’. This leads to the question whether 

the legal framework is adequate to address (legitimate) challenges faced in an increasingly 

heterogeneous Europe. 

 

Besides ‘employment accommodation cases’, which often involve dilemma’s as spill on the classic 

Antigone’s tragedy (i.e. a hard choice between ‘the law’ and the tenets of one’s faith), there are also 

cases which can be categorized as religious discrimination cases sensu strictu,
61

 where workers are 

discriminated, excluded, harassed or victimized simply on account of their (perceived) (non)adherence 

to a particular religion. Surprisingly perhaps, such court cases are more rare, which can lead to the 

(mistaken) impression that this is not an important issue on the ground.
62

 One reason may be that in 

the case of ethno-religious minorities, such cases are framed as ethnic discrimination as opposed to 

religious discrimination as the two forms of discrimination coincide and the former is subject to a 

stronger legal regime.
63

 For instance, in March 2014 a job applicant named Ahmed received an email 

from a Belgian construction company he had applied to rejecting him and giving as reason that they 

had bad experiences with foreigners.
64

 Here there may have been an overlap between ethnic/origin and 

religious discrimination, but the potential discrimination based on (presumed) religious affiliation 

disappears in the background when discrimination is directed towards a member of an ethno-religious 

minority as Moroccan Muslims in Belgium. Another reason may relate to knowledge about avenues to 

pursue when faced with such discrimination. For instance, the Special eurobarometer 393 related to 

Discrimination in the EU in 2012 (report published November 2012), a survey at the request of the 

European Commission, shows that 17% of Europeans and 27% of Europeans self-identifying as part 

                                                                                                                                                                                     
exceptions to the non-discrimination principle are only imposed after proper consideration of the varied interests 

at stake, in the cultural and political context of the particular member state.”) 

61
 This can be access discrimination preventing a person from obtaining gainful employment or treatment 

discrimination once a person is on the job. 

62
 E.g. Ivanova v Bulgaria (52435/99), April 12, 2007 (discussed below in part 2); Western High Court of 

Denmark of 25 October, 2000-U.2001.207.V (Jehovah’s Witness dismissed because of his religious affiliation). 

63
 Lisa Waddington and Mark Bell, ‘More equal than others: Distinguishing European Union equality directives’ 

38 Common Mark Law Rev 587 (arguing protection of racial and ethnic discrimination is at the top of the 

equality hierarchy in the EU, replacing sex discrimination). 

64
 X., ‘Geen job voor Ahmed door ‘vreemde naam’’ De Standaard Online  In particular, bad experiences due to 

these foreigners calling in sick too often. 



 14 
 

of an ethnic minority have personally experienced discrimination in the past 12 months.
65

 Yet, a 

staggering 37% admit they do not know their rights, and even those who have personally experienced 

discrimination are not significantly more aware of their rights.
66

 Interestingly, the most popular place 

to turn to when faced with discrimination seems to be the police (34%), which is listed way before 

equality bodies (16%) and tribunals and trade unions (10%).
67

 Thus, knowledge of rights and avenues 

to turn to in case of discrimination is lacking. In addition, one can imagine other barriers and obstacles 

of time and resources.  

 

From an analytical perspective, it may make strategic sense to cover all cases –accommodation cases 

and discrimination cases strictu sensu- under the banner of ‘discrimination’, and certainly if one wants 

to apply equality or non-discrimination law,
68

 this is an imperative. But for analytical reasons, it makes 

sense to distinguish the two since in the latter instance, there is no ‘request’, ‘demand’ or even ‘wish’ 

for some form of accommodation.
69

 The issue simply never arises, because the individual is excluded 

a priori from employment opportunities, perhaps because of certain assumptions about the need for 

accommodation. But discussions about accommodation, and the legitimacy of requests should not 

cloud the incidences of simple exclusion because of (religious) identity even if these are hard to 

establish. Court cases, however, often raise some element –practice, appearance, manifestation- apart 

from non-manifested belief. This private sector angle
70

 is chosen since it can provide insights into the 

                                                           
65

 European Commission. Directorate-General Justice, Special Eurobarometer 393 'Discrimination in the EU in 

2012' (November 2012), p. 6-7 of summary report.  

66
 Justice, p. 6-7 of summary report. 

67
 Justice, p. 8 of summary report. Minorities are somewhat less inclined than the average to turn to the police in 

case of discrimination. 

68
 I use the terms equality law and non-discrimination law as equivalents throughout this analysis. Some 

commentators do see a difference in emphasis in that equality law is broader and represents a further (more 

audacious) stage in the development of this area of law. E.g. Bob Hepple, Equality: The New Legal Framework 

(Bob Hepple ed, Hart Publishing 2011), p. 1 noting the “shift of focus from negative duties not to discriminate, 

harass or victimize, to positive duties to advance equality, justify the re-invention of this branch of law as 

equality law, of which discrimination law is an essential but not exclusive part.” In this sense, reasonable 

accommodations represents a fitting approach under equality law. 

69
 It can be noted that how cases and controversies are described and framed is of crucial importance: the 

employee’s demand was not taken into account versus the employee requested a certain exception versus the 

employee refused to accommodate the employee. These different ways of saying the same thing may conjure up 

very different images of the parties involved and the process of negotiation between them. As far as possible, I 

use ‘demand’ and ‘request’ as synonyms, without intended difference. Indeed, it has been said that a central 

issue in the debate on cultural diversity remains the “search for the right vocabulary to talk about difference and 

citizenship.” See Monique Nuijten, 'Legal Responses to Cultural Diversity: Multi-Ethnicity, the State, and the 

Law in Latin America’ in Marie-Claire  Foblets, Jean-François Gaudreault-DesBiens and Alison Dundes Renteln 

(eds), Cultural Diversity and the Law State Responses from Around the World (Bruylant/Éditions Yvon Blais 

2010), p. 237. 

70
 The demarcation between the public sector and the private sector is, however, not easy to draw and is blurring 

(e.g. under the ‘new public management’ concept) . There are also considerable differences across Europe, with 

the economic crisis leading to widespread reforms in the public sector. Various criteria are in use for identifying 

the public/private sector, their relative sizes, and public/private sector employees: on the basis of the type of 

employment relationship; on the basis of the employer’s identity; based on the functions of government, … with 
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dynamic of labor relations and illustrate the tensions in the (at least theoretical) absence of state 

neutrality
71

 concerns, while at the same time reveal dominant standards in the organization of labor 

and working life that form particular barriers to the participation of religious workers.  

The situation of Muslims, in particular Muslim women, is given due attention in the three religiously 

diverse
72

 case studies of Belgium, the Netherlands
73

 and the UK (England).
74

 Additionally, the 

situation of civil servants has more recently also received more focused attention elsewhere, at least 

when it comes to the issue of religious symbols.
75

 However, ignoring public sector controversies 

entirely merely because they happen to concern public employees seemed unwise for various reasons. 

First, certain issues may both be raised in the private as well as the public sector, and disregarding 

relevant public sector cases would give an incomplete or distorted image of the situation on the 

ground. Second, there are undeniable overlaps and cross-over effects: a restrictive policy with regard 

to public employees would seem to have, and in fact has, considerable cross-over effect on the 

situation in the private sector. The topic of company ‘neutrality’ policies is a prime example: with 

public agencies (e.g. in Belgium-see Infra) supplying the inspiration and jargon, it is no surprise many 

private companies feel inclined to jump on the same ‘neutrality’ bandwagon as their own response 

towards religious or philosophical diversity. Finally, in some jurisdictions there is not a clear 

distinction made between the two categories of workers, public and private, and there are crossovers 

                                                                                                                                                                                     
the adequate definition depends on the purposes of the analysis. See European Commission, Industrial Relations 

in Europe 2012 (2013), p. 28-29. Here, the criterion used is the identity of the employer: if the employer is the 

government/state (and irrespective of the sector and how employees are paid), it concerns the public sector 

(including, for instance, public administration, defense, areas of education, health and social work). If the 

employer is not the government, it concerns the private sector. Utilizing Eurostat data, employment in the public 

sector represented more than 29% of the total employment on average between 2008-2011 in Belgium (31,5%), 

the Netherlands (29,5 %) and the UK (29,7 %), all part of the group of European countries with a ‘very large 

public sector’. (compared to less than 20% public sector employment in the pole of countries with the smallest 

public sectors) The number of public sector employees has decreased, sometimes substantially, since the 

economic crisis of 2008. Ibid, p. 93-96.  

71
 This concern for neutrality in the area of religion and culture may be “an attempt to grasp an illusion’. On 

neutrality, see Infra; Steven D. Smith, Foreordained Failure: The Quest for a Constitutional Principle of 

Religious Freedom (Oxford University Press 1995), p. 96. Some nonetheless consider it a worthwhile political 

ideal. Andrew Koppelman, ‘The fluidity of neutrality’ 66 The Review of Politics 633. 

72
 The term ‘religious diversity’ is used in a descriptive sense throughout this text; in a normative sense, 

awarding positive value in policy to religious diversity, I discuss under ‘multiculturalism’. 

73
 The focus is only on the European part of the Netherlands. 

74
 The UK is made up by four jurisdictions: England, Wales, Scotland and Northern Ireland. England and Wales 

(together forming Britain), which share the same legal system, while Scotland and Northern Ireland each has its 

own distinct legal system. For practical reasons, the focus here will be on England although often the same laws 

apply to Wales, and sometimes to Scotland/Northern Ireland as well. The United Kingdom, traditionally counted 

as a unitary state has undergone since 1997 reforms a level of decentralization with Scotland, Wales and 

Northern Ireland having legislatures and executives which, however, are not sovereign and can in principle be 

abolished by an Act of Parliament of the UK. (England is directly ruled from Westminster). 

75
 See in particular Hana M. A. E. van Ooijen, Religious symbols in public functions: unveiling state neutrality. 

A comparative analysis of Dutch, English and French justifications for limiting the freedom of public officials to 

display religious symbols (Intersentia 2012) (focusing on the Netherlands, the UK and France). 
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and blurred lines.
76

 Therefore, when it seemed appropriate to mention developments and case law in 

the area of public employment to provide a useful and more complete picture, this is included. On the 

other hand, this research does not cover the situation of workers, whether remunerated or not, who 

work for Churches or faith-based organisations (save for some exceptions), whom in some respects are 

less protected considering exemptions
77

 under antidiscrimination law.
78

 Another area which is not 

covered relates to self-employment. It is well-known that certain immigrant groups have high levels of 

                                                           
76

 E.g. in the UK. Even in Belgium the CD&V made a proposal in 2013 to unify the status of all workers, 

irrespective of whether they work for the State or private employers). 

77
 EU directive, art. 4.2; U.S. Supreme Court, Hosanna-Tabor Evangelical Lutheran Church and School v. Equal 

Employment Opportunity Commission (EEOC), 565 U.S. _ (2012). 

78
 On discrimination and employment in the religious-ethos companies/faith-based organisations in Belgium, see 

Yves Stox, Discriminatie en Identiteit. Identiteitsgebonden Werkgevers in het Belgisch en Europees 

Arbeidsrecht (Larcier 2010); Yves Stox, 'Religious-Ethos Employers and Other Expressive Employers under 

European and Belgian Employment Law’ in Katayoun Alidadi, Marie-Claire Foblets and Jogchum Vrielink 

(eds), A Test of Faith? Religious Diversity and Accommodation in the European Workplace (Ashgate 2012); 

Adriaan Overbeeke, ‘Van Overspelige Organisten tot Ketterse Kleuterjuffen. het recht op bescherming van de 

private levenssfeer en de vrijheid van godsdienst van kerkelijk personeel – Recente jurisprudentie van het 

EHRM’ 2011 Recht, Religie en Samenleving 51. These organisations are also called: faith-based organisations 

(FBO), a term widely used in the US, tendenzbetrieben/enterprises de tendance/tendensondernemingen, in 

Germany, France and Belgium respectively, and ‘charities’. The definition adopted by the FP7 FACIT project 

was “any organisation that refers directly or indirectly to religion or religious values, and that functions as a 

welfare provider and/or a political actor.” FBO’s are ‘expressive employers’ (other examples being labour 

unions and political parties) and generally are invested in work of philanthropic nature, and generally aligned 

with a world religion. Prototypical examples are Christian non-profits (anti-poverty), schools, hospitals, NGOs, 

... but there are also minority organisations (Jewish, Muslim). Faith-based organizations -with varying degrees of 

commitment to religious principles in the operation of their organization or business- are also an important 

reality in many States, sometimes guarding access to employment opportunities in important segments of the 

labour market such as health, welfare and education.] [While certain issues overlap, e.g. the wearing of religious 

symbols is an issue that comes up in all sorts of workplaces (private or public sector; religiously-oriented 

workplaces), there are differences as some issues are more prevailing in the religious-oriented workplace (e.g. 

dismissal due to divorce/adultery) and additional norms and tension come into play since the collective 

dimension of religious/associational freedom plays a role as well.] FBO are considered to fill gaps left by the 

retreat of the welfare state in social welfare and social protection and can provide an additional, informal safety 

net for vulnerable groups. In the UK, for instance with the privatization in care and welfare FBO are called 

“pawns in the neoliberal hollowing out of the welfare state.” Still in health care, education and the social sector 

they largely dependent on public financing, while for counseling and defense, human rights organisations, labour 

unions, environmental advocacy they rely mostly on private funds and membership contributions. Generally 

FBO serve all (‘do not ask’ policy) and this applies in principle also minority organisations, although in practice 

because of the context or because of the specificity of needs they meet, minority organisations may de facto only 

serve or be relevant for their own community. According to the FACIT project findings, hiring practices 

(staffing on religious basis and employee’s private life/balancing of rights) are central for FBO. Some FBOs hire 

exclusively faith members, but more often they only expect their personnel to subscribe to the (faith-related) 

mission statement. Some FBOs even attract personnel from other faith groups to mirror the religious 

backgrounds of target groups. As society changes, FBO hiring practices (forced to) change as well: ‘to survive 

they must adapt’. Compared with US FBO’s, European FBO’s operate in a largely secularized context, and are 

less assertive about their identity (fear of appearing ‘arrogant’; incentive to receive public funds) but there are 

many exceptions. Therefore, their hiring policies can signify serious restrictions on the entry/access to certain 

professions. Under national and EU law employers are given certain leeway to hire and fire staff based on 

religious or non-religious motives, but the legitimacy and appropriateness of this has been questioned: in certain 

countries such as the Netherlands the hiring autonomy, which according to several respondents is crucial to their 

operations, is under pressure and is being crumbed. 
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self-employment.
79

 This may be a coping mechanism to escape discrimination in the labour market.
80

 

Self-employment may offer more flexibility or better context for persons with strong faiths. But it may 

also involve higher uncertainty and risk, or other aspects which if the labour market was able to 

provide better equal opportunities would not be outweighed by the positive aspects of the choice for 

self-employment. Therefore, this fact of high self-employment does not retract from the importance of 

the issue addressed here, regarding employees, but rather can serve to underline its importance. 

 

It has been said that “[a] culturally homogeneous society whose members share and mechanically 

follow an identical body of beliefs and practices is today no more than an anthropological fiction.”
81

 

Certainly this is the case in Europe today, at least the realization of this diversity has grown in part 

because of the visibility of Muslims and is challenging ‘more romantic’
82

 ideas of citizenship.
83

 

Subsequent immigration fluxes after World War II have transformed Europe into a multicultural and 

multi-religious society where ‘locals’ and immigrants (often ‘guests-turned-citizens’ and their 

offspring) live side by side. An increasingly heterogeneous Europe presents a variety of societal 

challenges. This research aims to address but one of these challenges, namely the setting of 

appropriate parameters for the freedom of religion and belief and the right to non-discrimination on 

the basis of religion and belief in the area of employment and unemployment. This is a tricky task 

considering that the human right to freedom of religion itself is said to be under pressure,
84

 with some 

calling into questioning the basic idea behind a (separate) protection for the freedom of religion in 

today’s multicultural and religiously diverse societies.
85

 At the same time, non-discrimination law has 

                                                           
79

 Clark and Drinkwater. The high self-employment rate amongst ethnic minorities, also witnessed in the UK for 

some groups, is not the case everywhere. In Belgium, only 11% of the working population of non-European 

decent is self-employed, compared to 18% of the European working population and 14% of the Belgian working 

population (numbers 2008) see, Immigratie in België: aantallen, stromen en arbeidsmarkt (De). Rapport 2010 

aan het SOPEMI (OESO), p. 34. One element may be the availability and ease of obtaining (generous) 

unemployment benefits, which separates Anglo-American countries with social welfare states in Western 

Europe. Also in the Netherlands, the percentage of ethnic minorities being self-employment equals (in case of 

people of Turkish descendants) or is lower than than of the native Dutch population (around 10%), see 

Commissie (Tijdelijke Commissie Onderzoek Integratiebeleid) Blok, Bruggen Bouwen (onderzoek 

Integratiebeleid) (2004), p. 242-243 (also discussing some barriers which need to be removed to open 

possibilities for this group) 

80
 Blok, p. 240 (referring to various researches showing that allochtones in the Netherlands try to ‘escape’ 

discrimination at the hands of employers or co-workers by starting their own businesses.)  

81
 Bhikhu Parekh, A Commitment to Cultural Pluralism (1998), p. 3.  

82
 That is, ethnically, culturally and religiously charged notions of citizenship and belonging; Martha Nussbaum 

(NRC Handelsblad, interview August 2013) differentiates the idea of citizenship in the Untied States as more 

inclusive because it lacks such thick, romantic undertone. 

83
 van der Ven, p. 11. 

84
 See, amongst others, Heiner Bielefeldt, ‘Freedom of Religion or Belief-A Human Right under Pressure’ 1 

Oxford Journal of Law and Religion 1;Heiner Bielefeldt, ‘Misperceptions of Freedom of Religion or Belief’ 35 

Human Rights Quarterly 33 

85
 E.g. In Belgium and the Netherlands, as well as in the U.S. See Infra. 
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known a steady rise, becoming the ‘fastest growing part of labour law’
86

 but its effectiveness in 

addressing instances of religious or philosophical disadvantage has been limited. Indeed, some have 

argued the religion strand under discrimination law is less worthy of protection than other human 

characteristics such as race/ethnicity, gender, disability, and sexual orientation.
87

 Often the argument 

that religion or belief, as opposed to the other characteristics, involves a ‘choice’ figures strongly in 

the balance.
88

 Such challenges to the principle of protection for religious freedom or non-

discrimination have real consequences when it comes to the level of practical application on the 

ground and before the courts, as will be discussed. Further complicating the matter is the interaction 

between anti-discrimination rules and freedom of religion as a fundamental human right in a 

multilayered protection system; the relation between the two is far from clear,
89

 although it would 

seem the two are in various ways connected.
90

 

 

The West, and in particular Europe, is now home to “two contrary religious phenomena” (in the area 

of “religious weakness and strength”): “The one is religious weakness caused by decline, especially of 

the Christian religion; the second is religious strength as a result of resurgence, especially of Muslim 

religiosity.”
91

 This makes for the presence of a “growing population of religiously active immigrants, 

of which Muslims are a paradigmatic case.”
92

 But issues and problems related to new, immigration-

related forms of diversity have added to enduring dilemmas of liberal-democratic systems with 

Europe’s old(er), established diversities. Van der Ven notes:  

“[T]he influx of numerous highly visible and vocal groups from Muslim countries made European 

society aware then it is in fact multicultural - a situation that has existed in Europe with its many 

national minorities for a long time but that had been firmly suppressed since the 19th century because of 

the ideology of the nation-state. But the strong Muslim presence has heightened this awareness and 

actually turned it into a problem. It is not only because Muslims manifest a different culture and 

practice a different faith, but also because they are located on the fringes of society. They have 

disproportionately high school dropout rates, unemployment rates, levels of unskilled labor, and 
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Marc De Vos, 'Worden Europese arbeidsrelaties Amerikaans? Kritische rechtsvergelijkende perspectieven bij 

de discriminatieverboden in het arbeidsrecht’ in Daniël Cuypers (ed), Gelijkheid in arbeidsrecht : gelijkheid 

zonder grenzen? (Intersentia 2003), p. 243. 

87
 Aileen McColgan, ‘Class wars? Religion and (in)equality in the workplace’ 38 Industrial Law Journal 1.  

88
 McColgan. 

89
 Vickers, Religious freedom, religious discrimination, and the workplace, p. 1. See Infra.  

90
 Vickers, Religious freedom, religious discrimination, and the workplace, p. 1. (“freedom of religion will be 

fettered if its exercise leads to discrimination at work.”) On the other hand, conceptually speaking, when the 

freedom of religion of all religions is seemingly restricted through a measure, one could argue there is 

discrimination of religion/all religious people when compared to non-believers, atheists, agnostics or the 

unconcerned (‘extra- religious’ discrimination when some religions are (dis)advantaged over others, as opposed 

to ‘inter-religious discrimination’ when all religions/religious practices are restricted).  

91
 van der Ven, p.11. 

92
 Connor, p. 377. 
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criminality… The problem of social inequality that this exposes also raises questions regarding social 

cohesion, which has already become problematic as a result of the fundamental difference in their 

culture and religion. After all, social inequality and social cohesion are interrelated.”
93

  

 

To a large extent, this research confirms this: in other words, while it is not (only) about Muslims in 

Europe, and seeks to address the situation of a variety of religious groups and individuals as evidenced 

in the relevant case law (thus taking a bottom-up approach starting from the case law), the position of 

Muslims in Europe undoubtedly plays a significant role considering their socio-economically 

problematic situation, and has made issues of religion in the workplace more visible and contentious.  

 

With the issue of accommodation in European liberal democracies predominantly relating to minority 

groups and individuals who are members of ethno-religious minorities such as Muslims and Sikhs, it 

remains certainly just as important for a number of older or more established (religious) groups and 

individuals who may not be connected with immigration, and for whom their religious adherence and 

practices may form the main or only source of otherness, such as devout Christians,
94

 7
th
 Day 

Adventists, Jehovah’s Witnesses and Jews. In addition, one cannot forget that ‘global’ numbers on 

religious diversity in a country often hide a more segregated and specific reality on the ground: there 

may be 4,8% of Muslims amongst the population in England and Wales as established in the 2011 UK 

Census, but in the local authority of Tower Hamlets that number is 34,5% Muslims.
95

 In contrast, 

according to the same Census, more than 14 million people do not identify with any religion, making 

up some 25% of the population. Atheists and others without religious affiliations may feel like the 

majority in Norwich, where they represent 42,2%, but may be starkly outnumbered in some parts of 

London and other urban areas. One may imagine that this is one factor which may translate to the job 

opportunities available for, respectively, Muslims and atheists in different parts of Europe and in 

different industries. Thus, we may see Muslims as a ‘religious minority’ in a given European country, 

and indeed in Europe as a whole, but in specific locations and/or at given times, other individuals and 

groups, including Christians, may be(come) in the minority. Durham Jr. and Scharffs already noted 

that “viewed globally, there is no majority religion, and believers and nonbelievers can all benefit 

from viewing ourselves as religious minorities,”
96

 but it may well be that locally the same is true. 
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 van der Ven, p. 21. 

94
 E.g. (UK) Eweida v British Airways plc, [2010] EWCA Civ 80; [2010] WLR (D) 37 (a British Airways’ 

employee lost her right to wear a cross with her uniform); (the Netherlands) Court of Appeal Amsterdam 15 June 

2010, LJN: BM7410, 200.054.861/01 SKG (a GVB train conductor was not allowed to wear a visible cross with 
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 For local authorities with the highest proportions of main minority religious groups in the UK according to the 

2011 Census, see http://www.ons.gov.uk/ons/rel/census/2011-census/key-statistics-for-local-authorities-in-

england-and-wales/rpt-religion.html#tab-Differences-in-religious-affiliation-across-local-authorities (Table 1). 
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When a religious minority is the de facto majority in a particular place or industry one can imagine 

(although this need not be the case) that working conditions towards religious practices will also 

differ. For instance, where many Muslims live, businesses –possibly owned or managed by Muslims- 

may be more welcoming of employees with religious symbols or may be more flexible with regard to 

religious time accommodations (possibly even closing shop for Friday prayer or during religious 

festivals, or changing opening hours during Ramadan).
97

 In other urban or rural areas, the national 

majority may be the de facto majority, and even unconsciously the organisation of work, time and 

space, will be according to the general needs of the population. This point serves to illustrate the 

importance of symmetrical protection both for freedom of religion and nonreligious beliefs as well as 

protection against discrimination. This is not only because all people, whether part of the minority or 

majority or no religion should be protected equally, but also because allowing de facto disadvantaging 

of the minority to continue will also curtail social and geographic mobility and maintain already 

problematic levels of occupational and geographic segregation according to religion. Minorities would 

be drawn to urban areas where the housing conditions are perhaps deteriorated and to areas where only 

limited (and less attractive) opportunities are open to them.  

 

In modern societies, personal identity both “results from interaction in the social world and in turn 

guides interaction in the social world”.
98

 For some individuals, religion or belief is an important aspect 

of their personal identity
99

 and is not necessarily shed when entering the workplace and for the 

duration of their professional time.
100

 Thus, at the meso level of the workplace, religion manifests 

itself in a pluriformity of ways. And while individuals realize that their religious affiliation and 

practices may lead to discrimination and cultural and/or socio-economic disadvantage in everyday life, 
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they also cherish this element of belonging as a source of empowerment, strength and pride. Between 

the micro level of personal and family life, and the macro level of state policies and international 

relations, the role and treatment of religion and religionists at the meso level takes shape. In fact, 

marginalization of individuals and groups because of religion can serve to strengthen beliefs, practices 

and belonging.
101

 Thus, religious beliefs and observance, while recognized and protected under human 

rights and under equality legislation, can constitute a (sometimes significant) ‘burden’ for entering and 

thriving in the European workplace, presenting the individual employee with a difficult dilemma/bind 

between religion and (better) work (relations). In this sense, we can speak of a ‘religion penalty,’
102

 in 

particular for devout religionists or ‘abdurate believers’
103

 who seek to observe (overly) demanding –

in the eyes of and in respect of their secular surroundings- rules and practices. Workplace 

requirements may trigger an ‘Antigone’s dilemma’ for some religious workers, while others “may be 

happy to ignore the religious traditions in order to accommodate an employer’s demands.”
104

 Perhaps 

many employees may find themselves somewhere in the middle: not quite continuously torn between 

the demands of two different worlds (‘existential conflict’
105

), but hardly ‘happy’ to desert or 

downplay at all times a religious practice which they feel has value in their life.   

 

In addition, besides more or less overt discrimination or harassment, individuals –even those who 

would happily give up religious practices while at the workplace- oftentimes fall victim to stereotypes 

and implicit bias and assumptions which operate on subconscious levels and result in their exclusion 

from or limited opportunities in the workplace just the same.
106

 Such exclusion being highly 

problematic in light of a democratic ideal of inclusion and equal opportunities, it may also serve to 

hide certain clashes and problems in certain cases. Thus, the non occurrence of certain claims for 

accommodation may mean the matter is solved or non-existent but may also point to more problematic 

exclusions: a minimum level of integration is needed for the issue of accommodation to even arise.  

 

So for many believers and practitioners religion is an important aspect of their personal identity and 

integrity, but the importance of employment should also not be understated: it is often much more than 
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a simple means of subsistence, touching on self-worth, self-confidence and identity as well. Overall, 

the resilience of religion in the integration process has to be recognized, with even advocates of 

assimilation not insisting on immigrants discarding religion.
 107

 The role of immigrant religiosity for 

incorporation into the new society is complex. For immigrants, religion may provide a bond 

facilitating their integration into the religious community in the host country. A study by Connor 

confirmed the hypothesis that “less welcoming immigrant contexts are associated with higher religious 

outcomes among Muslim immigrants in comparison to the host region's religiosity.”
108

 In other words, 

the less welcoming the host country was to immigrants, the more the newcomers adhered to religious 

practices but this response was derived from tension. This is what Ayelet Shachar has called “reactive 

culturalism”, namely the danger that some (religious) minority groups who are too strongly pushed to 

become liberal in fact resist such attempts with vigor.
109

 Connor shows that welcoming receptivity in 

fact resulted in less of such tension-spurred religiosity amongst Muslims in the West. One part of the 

receptivity may be the religiosity amongst the population in the host country, which may offer 

explanations for the difference between the U.S. and Europe. Foner and Alba have notably argued how 

immigrant religion offers a bridge to inclusion in the U.S. while forming a barrier to integration in 

Europe, but this statement must recognize the (differences of) the particular religions involved (Islam 

v. various denominations of Christianity) as well as the background of immigrants.
110

 

 

The question is whether, and to what extent, a choice is then forced between, on the one hand, 

commitments to faith and religious identity and, on the other hand, employment, financial security and 

career prospects, with such ‘choice’ often resulting in exclusion and denial of rights. In the face of, or 

to prevent/bypass, certain barriers or difficulties religious individuals adopt various ‘coping 

mechanisms’
111

 either in anticipation or in reaction to the choices and trappings they perceive or how 

they are treated: in the extreme, individuals –even if educated and able to work- may revert to what is 

called ‘self-handicapping’ behavior
112

 even choosing not to seek paid outside employment since they 
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want to avoid uncomfortable workplace situations.
113

 (Such individual coping mechanisms also have 

cumulative ‘shadow effects’ on entire ethno-religious communities.) More often though, for many 

minorities or devout religious adherents the reality of the European labour market necessitates extra 

efforts, time commitments, flexibility and originality to achieve a satisfactory result. Litigation is only 

an ultimum remedium for religious individuals who are very reluctant to ‘kick up a fuss’, thus case law 

shows the tip of a much larger proverbial iceberg, with certain issues occurring in practice rarely 

reaching courts.
114

 By and large, the legal topography remains a patchy reflection of society’s 

challenges and successes to deal with religious diversity in the ground. 

 

From the point of view of non-dominant ethnocultural groups and individuals towards the dominant 

society, John Berry has distinguished between four different acculturation orientations (integration, 

assimilation, separation and marginalisation strategies) depending on, first, if the group or individual 

wishes to maintain his own cultural heritage and identity and, second, the level of interaction and 

contact the group or individual wishes to maintain with the new cultural context and its people. Set out 

in a table, Berry’s model
115

 looks as such:  

 

Table 2: Minority acculturation orientation  

Wish to maintain original cultural heritage 

and identity?  

YES No 

Wish to have 

contacts with the 

new culture? 

YES Integration 

(multiculturalism) 

Assimilation (melting 

pot) 

NO Separation 

(segregation/communautarism) 

Marginalisation 

(exclusion) 

 

 

Berry argues that “those pursuing the integration strategy experience less stress, and achieve better 

adaptations than those pursuing marginalisation; the outcomes for those pursuing assimilation and 

separation experience intermediate levels of stress and adaptation.” Clearly, his preferred situation is 
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one of integration, which he notes, requires substantial negotiation, either for groups or for 

individuals.
116

   

Societies are said to have a “reflex” to legislate for the normative majority.
117

 This is hardly a benign 

tendency since it produces insider-outsider divisions, with very real effects for minorities. It has been 

argued that justice requires that minorities and non-conformists receive a fair (not necessarily strictly 

equal) share of the pie and also deserve recognition in the symbolic, but real, sense. In the same way 

as feminists have convincingly shown that ‘gender neutrality is thus simply the male standard’ 

(MacKinnon), the idea is to expose the myth of neutrality
118

, e.g. in the organization of the ‘neutral’ 

work calendar in European countries. Bader aptly notes: 

“[T]he laws of the country (lex fori) have been deeply moulded by ethno-religious practices of the 

predominant majority … Existing legal rules and practices should be scrutinized for morally intolerable 

ethno-religious bias and we can expect many instances of outdated ethnocentrist and denominationalist 

bias, as in the case of feminist and anti-racist legal scrutiny that have exposed mountains of formerly 

unrecognized sexism and racism incompatible with equality and neutrality.”
119

 

Further, as Andrew Koppelman asserts, “the ideal of neutrality toward conceptions of the good is 

unsustainable at the extremely abstract level proposed by some liberal theorists.”
120

 Neuhaus, who 

argued against the idea of the ‘naked public square’ saw the state’s alleged neutrality to religion as 

untenable since it “easily slides into hostility” and “inevitably results in the construction of values that 

are hostile to those values that might have given offense in the first place.”
121

 

If neutrality is impossible, in theory but especially in practice and in the law, there must be adequate 

considerations for those who stand to lose by its morally coloured conceptions and standards: the 

normative minorities. Turning neutrality’s weaknesses into strengths, Koppelman who objects to the 

jettisoning of the concept, argues that “[t]he very flexibility of neutrality means that both sides of a 
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dispute will often be able with equal justification to claim neutrality.” The neutrality he stands for, 

however, is essentially of an inclusive nature: “The danger will always be with us that the state will be 

insufficiently attentive to plurality, and excessively and unnecessarily exclusionary. There can be no 

good society without [inclusive] neutrality.”
122

  

 

The historical and religious roots of many rules and institutions in Europe are apparent,
123

 but overall 

the idea persists that the law is secular and neutral.
124

 As Shachar notes, “Harold Berman famously 

argued that ‘it was out of the explosive separation of the ecclesiastical and the secular polities that 

there emerged the modern Western legal science.’
125

” and European and American secularized 

societies have adopted “relatively sharp distinctions between secular, state-centered legal institutions 

and other types of institutions (religious, voluntary associations…).”
126

 One may find the ideal of 

neutrality towards various conceptions of the good nonetheless “a worthwhile political ideal”
127

, but if 

the understanding remains unaltered there is considerably less room for minority accommodations. In 

other words, our understanding of neutrality strongly influences the legitimacy of (religious) 

accommodations, at least under a liberal perspective.
128

 This is an important challenge considering the 

“lush profusion of possible neutralities.”
129

 “The move to neutrality” has been said to be “a 

generalization of the idea of freedom of religion.”
130

 But with regard to religious traditions, it seems in 

popular public debate today ‘neutrality’ is able to transform into understandings which, when 
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thoroughly intersected, hollow out this freedom and are thus anything but ‘neutral’.
131

 This assumption 

then serves to delegitimize requests for different treatment to meet actual religious needs: a Muslim 

woman’s request to wear a headscarf or a Jewish man’s wish to have a day off to celebrate a religious 

holiday is then held against the standard of (formal) equality, seen to violate the principle of 

‘neutrality’ or to require a ‘special privilege’. In this sense, the rhetoric of neutrality serves to hide the 

fact of historically grown and/or majority-convenient rules and practices and imposes additional 

burdens and barriers on those already regarded and treated as outsiders. In certain academic circles 

such talk of value-neutrality (or ‘color-blindness’) of the law may have been substantially broken 

down or attenuated,
132

 but in the larger public and society - where minorities actually roam - this 

perception is alive and kicking and provides a powerful counterargument for accommodation and 

inclusion. Thus, a neutrality which in theory and practice is unattainable
133

 and can coincide with 

understanding which severely restrict or even hollow out freedom of religion and non-discrimination 

on the basis of religion or belief risks to effectively scrub out the relevance of other values such as 

freedom and ‘fairness
134

’ arguments which -taking into account preexisting positions, vulnerabilities 

and needs, and which could be directed to inclusivity- are the basis for accommodations.
135

 The 

neutrality frame is fraught with snags clouding the accommodation debate and should perhaps be 

discarded altogether as a disingenuous principle when it concerns issues involving cultural inequalities 

in liberal societies.
136

 More in general, the neutrality framework overlooks the complexities of 

liberalism-religion tensions and hides that in any given case various values –second-order principles- 
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are at stake, sometimes in tension: as Spinner-Halev notes “the desire for one triumphant value is too 

relentless and tyrannical.”
137

 What’s more, liberalism’s value pluralism
138

 means that  

“[l]iberal principles in many cases will point us in different directions with regard to religion: it is not 

only that equality, toleration and autonomy may be viewed differently, but that there may be tensions 

internal to each ideal. The autonomy of parents to raise their children according to their beliefs may 

clash with the ideal of raising a child to be autonomous, depending on how autonomy is defined. 

Toleration and equality will often pull in different directions, as might toleration and autonomy. Yet 

how can autonomy work without a robust sense of toleration?”
139

 

 

In today’s organization of working time and space in Europe, the various rules, practices and standards 

reflecting majoritarian consensus can unintentionally but effectively restrict, disadvantage or even 

exclude employees who adhere to non-conformist beliefs and practices. To religious minorities such as 

Jews, Muslims, and Seventh-Day Adventists living in Europe, it is clear that Sunday closing laws and 

public holiday schedules are not designed with their commitments in mind. Similarly, Muslims, Sikhs 

and others may feel disadvantaged by so-called “neutral” or professional work dress requirements 

which conflict with some elements of religious modesty and dress. Some communities have found 

creative ways around these obstacles, where their deeply-held beliefs or religiously mandated practices 

conflict with mainstream professional duties, such as in the case of the French “Bureau du Chabbath” 

set up to link Jewish job applicants with open positions that guarantee the Sabbath and days off for 

Jewish festivals.
140

 But more common are individual strategies to find various ‘coping mechanisms’. 

As said, these coping mechanisms, which often imply personal and family sacrifices, may include 

adaptation, negotiation, choosing from a limited range of employment options, self-employment or 

pulling out of the labour market all together.
141

 This shows that relentless pursuance of neutrality in 

public life can in fact marginalize certain ‘conceptions of the good’ and interferes unduly with certain 
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‘plans of life’
142

 and a more inclusive policy taking this into account and accommodating where 

reasonable and desirable for inclusivity is preferable. 

In labour or employment law,
143

 many rules are lacking in terms of ‘strict neutrality’ as they were 

inspired and shaped by dominant societal norms. For instance, in the labour area, European social 

systems were developed post-World War II with a particular family model in mind: “a single-income 

family, with the woman staying at home to bring up the children.”
144

 With family structures changing, 

e.g. the rise in single-parent (mother) households, various government policies designed based upon a 

breadwinner without caring duties effectively formed obstacles for women’s participation: “[i]n some 

cases, social protection systems have been accused of being the cause of labour market problems, such 

as unemployment and outsider-insider divisions.”
145

 Up until today: 

“Jobs, career paths and pay in the private sector [remain] tailored to the needs of male breadwinners, 

with promotion and career developments depending on the performance of people in their 20s or early 

30s, or precisely the age of childbearing.”
146

  

The insider-outsider divisions that are created by various obstacles to labour market entry and 

advancement do not only disadvantage women or men with caring obligations, but also people with 

disabilities, and ethno-religious minorities, amongst others. In fact, many rules and practices were 

created for the dominant (Christian/secular) population, without taking into account the position and 

needs of other religions and cultures.
147

 The historic influence of Christian notions on time and space 

in Europe is enduring, and it is a formidable task to try to reveal such influence in the abstract. Labour 

conflicts involving religious minorities often reveal these dominant standards and how they obstruct 

participation of socio-economically vulnerable individuals in concrete cases. Some argue that “[i]n a 

democratic society it is legitimate that the majority norms and values structure social and economic 
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life, if only the fundamental rights of minorities are restricted as little as possible.”
148

 Indeed, the 

recognition that law and society advantages some groups over others need not result in calls for greater 

and absolute neutrality: such may be seen as impossible but also undesirable since it strips the majority 

of their heritage.
149

 However, it may be that norms that reflected the way of life and conceptions of the 

good life of the majority have become in essence too ‘perfectionist’ in a liberal society that has grown 

religiously diverse (even assuming there was ever a consensus on one conception of the good): one 

way to moderate this unattainable but also undesirable perfectionism is the accommodations route.
150

 

Another route goes further and advocates “deep equality”
151

 (or “inclusive approach”
 152

) under which 

the general standards (also as they apply to the majority) are addressed and reassessed directly instead 

of creating special privileges for (religious) minority groups; here the argument is for going beyond 

accommodations which are seen as too moderate. However, there are shortcomings with the ‘deep 

equality’ approach as well, not in the least when it concerns feasibility and application.  

1.1.3. Liberalism, thick identities and coping mechanisms 

 

The treatment of deeply-held beliefs and practices of individuals in the secular workplace is an 

illustration of the more general issue, prevalent in political philosophy, of how liberalism treats 

religion and religionists, more specifically how (political) liberalism treats those with ‘thick’ 

identities
153

 - that is, “identities thick with affiliations, beliefs and moral positions”
154

- of which 

religious identity is the prime example: 
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A particular liberal ideal is that of the ‘self prior to its ends.’ On this view, the self can be detached from 

its beliefs, tastes or preferences: ends are not intrinsic to the self but separate. The extension of this 

philosophical view into the social realm might be an expectation that, when people emerge into public 

space, they leave behind their ‘thick’ identities (and the symbols that go with them) and bring only their 

‘pure’ ‘unencumbered’ self. 

The danger is that this reasoning may be applied far beyond the political, to mean that expression of 

‘core doctrines’ or fundamental philosophical or moral beliefs should not be carried beyond the private 

realm, so that they are never to be made visible to others. One might think that liberalism involves a 

great plurality of identities, symbols and forms of expression in public space. But it’s also possible for 

liberalism to be distorted, requiring that these cultural markers be left behind, so that the public space 

remains ‘neutral’ - bland and unproblematic.
155

 

 

This may be due to the functional differentiation and separation of ‘spheres’ such as ‘public’ and 

‘private’, and the isolation of social settings such as ‘work’ and ‘family’ with each their own codes, 

symbols, standards and expectations.
156

 Transgressing those norms may hold consequences and be 

frowned-upon, as any parent who through circumstances is forced one day to bring his or her child to 

work can attest. Michael Walzer calls liberalism “a world of walls” and sees the erection of these walls 

as creating new liberty. But this way of framing the world, and expecting people to live by it, is also 

an estrangement from the reality many people live in and, by extension, also separates, or requires 

individuals to separate out, the different aspects of their individual identity: indeed, “such an 

understanding avoids the essential unity of a person’s life: it not only separates various dimensions of 

society, but also different dimensions of the person.”
157

 In the same vein, van der Ven writes: 

“[t]he process of increasing functional differentiation undoubtedly militates against a conception of 

religious identity encompassed by the sacred canopy that once extended over the whole of society….A 

collective and individual identity that accords with such a stabilizing universality no longer exists. The 

religious identity of individuals, groups, and communities has become one among many identities, such 

as economic identity as a wage earner, political identity as a party member, social identity as a spouse 

and parent, and professional identity as, for example, a teacher or doctor. In view of functional 

differentiation, then, the only valid question is whether, in what way, and to what extent religious 

identity influences the other identities in the framework of interpenetrating functional systems. The most 
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basic question is whether such an influence exists, for it could be zero. The nature of the influences 

likewise not predetermined, for it could be positive or negative, just as the influence of other systems 

and their corresponding identities on religious identity could be positive or negative. The extent of the 

influences equally relevant, for it could range from extremely weak to extremely strong.”
158

 

 

Thus, religious identity does not only function in the “religious sphere”, but “also functions in areas 

pertaining to primary functions and the life world (social identity), careers (professional life)…”
159

 In 

fact, many of the world religions emphasize the importance or even sanctity of work, awarding it 

ethical value. In addition, some employees (religious or not) may regard work as an extension of 

family and do not differentiate strongly between these different settings. When “there is a hybrid 

combination of diverse identities without any optimal harmony between them [taking more or less 

pathological forms like the dissociation, leveling and elimination of areas of identity, as well as a 

double bind when two or more areas conflict]”, various coping mechanisms are open. In Albert 

Hirschman’s view, there would be three possible “ways out” as apparent in the title of his famous 

book: Exit, Voice and Loyalty (1970). First, an employee who faces conflicting demands may decide 

to quit his or her job, or find alternative ways to eliminate the conflict. Second, he or she may attempt 

to negotiate, to raise a voice, to “critically champion changes”. Finally, there is the option of ‘loyalty’, 

i.e. “tolerating cognitive dissonance if one does not want to give up any of the identities.”
160

 In this 

research and the comparative analysis of the case law, I will attempt to illustrate that the availability 

and prospect of coping mechanisms is influenced by the law and its messaging. 

 

“Strongly held faith”, argues American literary and constitutional critic Stanley Fish, are “exhibits in 

liberalism's museum”
161

 and simply cannot be ‘taken seriously” because they go against the prime 

value of liberalism, namely “Reason.”
162

 Rawls’ distinction between ‘political liberalism’, which is 

value-neutral with regard to various worldviews, and ‘comprehensive doctrines’, of which religious 
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systems are one form, has been heavily attacked. In this regard, James Hitchcock speaks of 

‘comprehensive liberals.’
163

 As secularism becomes more muscular, and thus takes more clear and 

assertive stances similar as do comprehensive doctrines on moral matters, it would seem more 

extensive and generous accommodation becomes necessary if the state is to robustly guarantee 

freedom to live according to one’s own conscience. For one, Fish denotes liberalism itself as a 

ideology,
 164

 and even a ‘religion’ or ‘faith’ itself, with the “first tenet of the liberal religion” being 

that: 

“[E]verything (at least in the realm of expression and ideas) is to be permitted, but nothing is to be taken 

seriously. This is managed by the familiar distinction — implied in the First Amendment's religion 

clause — between the public and private spheres. It is in the private sphere — the personal spaces of the 

heart, the home and the house of worship — that one's religious views are allowed full sway and dictate 

behavior…But in the public sphere, the argument goes, one's religious views must be put forward with 

diffidence and circumspection. You can still have them and express them — that's what separates us 

from theocracies and tyrannies — but they should be worn lightly.” (emphasis added)
165

 

‘Religion worn lightly’ implies that religious views, and arguably symbols and appearances as well, 

“should not be urged on others in ways that make them uncomfortable.”
166

 In liberalism, religions are 

to be accorded “respect; nothing less, nothing more,” respect may not “cost you anything” but its 

generosity remains barely skin-deep and is in fact a form of condescension: “I respect you; now don't 

bother me.” Accordingly, Fish sees liberalism (and liberals) as being condescending to those with 

strong beliefs. Strongly held faiths do not fare well in liberal states, and as Fish sees it this is not only 

the case in secularist Europe, as he also refers to examples of this approach in the U.S. where religion 

is of enduringly important concern for large segments of the population and is much more openly 

utilized in public and political discourse. In various cases the demands made by liberalism, in some 

eyes ‘modest’ demands to enable liberty for all, may be impossible to follow for those whose actions 
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are informed by their ‘thick identities’ and ‘moral compass’ and for whom exemptions to neutral rules 

may be necessary to guarantee freedom and equality.
167

  

 

Jürgen Habermas, with Western Europe in mind, has argued that we are transitioning from a secular to 

a “postsecular society” in which “secular citizens” have to award a previously denied respect for 

“religious citizens.” The latter should even be encouraged to draw from their religious convictions to 

offer criticism of established contemporary solutions.
168

  

But it is also argued that two characteristic developments of modern, Western society, namely 

functional differentiation and globalization, have produced a “religious identity crisis” linked to the 

pluralist condition: “[o]ngoing contact with members, groups, and duties of other religions not only 

puts one’s own religion’s claims to uniqueness, universality, and absoluteness at risk, but also raises 

questions about what religious truth and authority still mean in a religiously pluralistic context.”
169

  

Consequently, when it comes to workplace matters in the secular labour market of liberal states, 

Europe is facing a “test of faith” regarding questions of religion and belief and in some employment 

settings it does not take much to imagine individuals with strong faiths will not necessarily fare well. 

At least, there would appear to be some potential situations of friction and incompatibility that need to 

be addressed and managed. Both case law and social science studies point to the reality of coping 

mechanisms adopted by minorities on the ground. As said, this notion has affinity with the various 

strategies Albert Hirschman points to in his seminal Exit, Voice, and Loyalty: Responses to Decline in 

Firms, Organizations and States (1970).
170

 When an employee makes a request for an accommodation 

(dress code alteration, time off or flexible working for religious reasons,…) the question is whether 

allowing such accommodation would not impose an undue hardship on the business (U.S./Canada) or 

whether the restrictive measure (not providing accommodation) serves a legitimate goal and is 

necessary and proportionate to reach this goal (EU law/indirect discrimination). However, what lies 

behind this as a sociological reality is that there has already been a level of (self) negotiation of 

religious beliefs, practices and principles before the employee even raises this issue. In other words, a 

level of ‘accommodation’ has already taken place –namely, on the side of the (candidate) employee. 

Sometimes, the accommodation exercise leads to the decision not to pursue employment at all. After 
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all, perhaps the coping strategy which allows for the least undisturbed religious fervor may be pulling 

out of the workplace or even the labour market (since even as service provider certain limits will have 

to be accepted.) Therefore, the goal of any reasonable accommodation practice or standard should be 

to adequately balance the interests of employees (including potential ones, such as people currently 

unemployed) with those of employers, with society and the law playing a mediating role. Not 

engaging in such balancing exercise, and merely viewing the matter from the point of view of business 

discretion or business prerogatives, risks creating unintended counter-productive effects in society. 

With counter-productive effects I mean that it excludes minorities and those with perceived (too) thick 

identities from general labour opportunities, and pushes or keeps them in unemployment or out of the 

regular work cycle. This exercise can largely be realized through using existing legal mechanisms in 

Europe: freedom of thought, conscience and religion and the prohibition of discrimination on the basis 

of religion or belief as has been developed through a multilayered protective system with the Council 

of Europe, the European Union and the national states each having a role to play. However, in practice 

open norms are not necessarily applied in a manner that provides robust protection to often vulnerable 

employees from minorities. For this reason and others, informed by the case law produced in the three 

case studies, I argue in favor of adopting an explicit duty of reasonable accommodation for employers 

in Europe. As will be argued, there are tangible and more intangible reasons why reasonable 

accommodations, preferably using a generous ‘purposive standard’ rather than a ‘de minimis’ standard 

to assess employer’s showing of an ‘undue hardship’, would have an added value in the European, and 

in particular in the Belgian, context given the state of the case law.  

 

Thus, this research offers an illustration of how Western, liberal democracies handle the issue of 

religious diversity (often overlapping or linked with cultural and ethnic diversity) in the prima socio-

economic field of employment. How do Western, liberal democracies manage their dual commitments 

to human rights and non-discrimination? And do the protections on the ground, assessed though 

analyzing available case law and media reports on religious requests or conflicts in mainstream 

workplaces in the last two decades, reach the aspirations of the law? But where that general question 

may invoke issues of collective or associational freedoms and autonomy, this research focuses on the 

position of individuals, who may belong to a collective community and sharing a collective identity as 

well, in secular, mainstream liberal institutions that are workplaces. In the end, workers enter the 

workplace premises on their own, even if they may come in groups, e.g. in general decisions to hire 

and fire, promote, or accommodate are made on a individuals or small group basis. The claims of 

identity attach themselves often to “abstract social categories through which we define ourselves.”
171
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Religious identity is one such –core- aspect of identity
172

, that is, how we see ourselves, taking into 

account that how others see us plays a role in this process.  

As such, even if religion and religious identity clearly have a collective aspect, the research is about 

individuals, not about (minority) groups as such. Referencing the modes of integration offered by 

Modood,
173

 it may thus not be necessary strictly to declare allegiance to ‘multiculturalism’ (in the 

sense defined by Modood as having a focus on minority communities as groups)
174

 but can suffice 

with a robust protection of individual rights under an individualist-integration mode. This does not 

take away the collective dimension which remains as the context. Accommodation may seem to be 

about devout religionists, deeply religious people who aim to live according to their religious 

convictions and observe stringent religious practices and rules of behavior. This need not be the case. 

First, as said the coping mechanisms for those with the most thick identities may be to withdraw from 

society or the labour market; they do not seek ‘fair inclusion’ or equal opportunities to participate 

socio-economically, but want non-interference or ‘privatized diversity’.
175

 The most ‘fundamental’ 

religionists may thus not appear as claimants in the cases discussed: they may have long adopted an 

exit strategy (or never entered in the first place). Second, as Western society becomes more and more 

secularized or reduces religion to belief (in fact religion has at least three different aspects as belief, 

practices and belonging, according to sociology of religion) and religion is the strange duck in the 

pond, less and less religious eccentricity is required to stand out. Even ‘moderate’ observers may feel 

themselves drifted from the norm and require accommodation. And finally, atheists, agnostics and the 

‘nones’ are also concerned and may benefit (and indeed have benefited) from the protection of 

religion, conscience and belief, in particular in settings or industries where they form the minority. 
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1.1.4. Dual legal framework and evolving case law in Europe: the role of a comparative 

exercise 

 

Religion or belief has ascended the equality agenda in the last two decades. The EU’s adoption of the 

Employment Equality Directive in 2000 which prohibits discrimination on various grounds, including 

on the basis of religion or belief in the area of employment forms a highlight.
176

 At the same time, the 

‘first human right’, the fundamental right to freedom of religion or belief, has come under threat with 

open questioning of its relevance or validity in a secularized and multicultural context,
177

 even while 

Western governments have taken it upon themselves to proclaim this fundamental right abroad.
178

 In 

all of this, the link between religion and immigration, between Islam and (failed) integration is highly 

relevant. 

 

These developments are embedded in global and political incidents which in the past decades have 

repetitively placed religion, particularly Islam, headlined on the forefront of newspapers. This includes 

the Rushdie Affair, the 9/11 attacks in America, the bombings in Madrid and London, the Danish 

Cartoon affair and the assassinations of Pim Fortyn and Theo Van Gogh in the Netherlands, all 

contributing to the predominantly negative profile of Islam and in general religion in the European 

public sphere. Far-right movements
179

 in Europe have cashed in on these developments and their 

popularity has shifted mainstream centre positions on issues such as migration, integration and 

employment. Interestingly, the protective stance against discrimination or other unfair treatments on 

the basis of religious belief or affiliation can serve as a counterforce for the apprehension regarding the 
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role of religion in matters of safety, security and social cohesion.
180

 The popular ‘religion bashing’ by 

the far or extreme-right has propelled some academics to suggest, and policy makers to adopt, 

measures aiming to turn the societal tide and to (re)gain the trust of religious communities. 

Illustratively, the inclusion of Jörg Haider’s populist right-wing Freedom Party in Austria’s coalition 

government triggered the EU’s swift adoption of the Employment Equality Directive including the 

protected ground of religion or belief.
181

  

  

From a legal point of view, one can speak of a dual and multilevel framework of protection of religion 

and belief in the workplace, albeit with significant overlaps and interactions between the respective 

frameworks and levels.
182

 Religion in the workplace raises interconnected issues, which can thus be 

addressed and analyzed under two main legal frameworks. First, the human rights legal framework 

(not specific to or limited to the area of employment) which protects all human beings’ freedom of 

thought, conscience and religion and non-discriminatory treatment, and second, under a more recent -

and in Europe prominently growing- anti-discrimination law framework (building on the human rights 

non-discrimination principle, but here focused on employment and occupation) which prohibits 

different forms of disadvantaging and discrimination including based on the grounds of religion and 

belief. In Europe, these two frameworks largely correspond to the legal tools of the European 

Convention on Human Rights (ECHR) on the one hand and the EU Directive 2000/78 (Employment 

Equality Directive) as implemented in national legislation on the other hand. The meaning of these 

two frameworks and their effectiveness for the protection of religious interests and claims is 

concretised through its application by national as well as supranational courts, prominently the 
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Waddington and Bell, p. 610. 

182
 Indeed, there are clearly overlaps: while human rights is mainly under the purview of ECtHR; and non-

discrimination policy is predominantly the purview of the EU, the EU now also has adopted a Charter of 

Fundamental rights and in general is more active in fundamental rights protection. Conversely, the ECHR 

includes Article 14, which is an accessory non-discrimination provision (there is also a protocol which 

establishes a freestanding non-discrimination provision but its role has been limited considering the lack of 

wide-spread ratification); There is also interaction between the two supervisory courts (ECJ-ECtHR), sometimes 
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See Infra; Sarah Haverkort-Speekenbrink, European non-discrimination law : a comparison of EU law and the 
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Islamic headscarf issue (Sarah Haverkort-Speekenbrink ed, Intersentia 2012). 
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European Court of Human Rights (ECtHR) and the European Court of Justice (ECJ). Recent case law 

of the ECtHR in the January 2013 Eweida case
183

 illustrates aptly that the law (i.e. the ‘law in 

practice’) is in flux, as is the relation between the two legal frameworks. The question is not just which 

one is more effective and useful than the other, but rather how both frameworks interact and influence 

each other. The European-wide framework and decisions influence domestic jurisdictions, but because 

in many areas there is no hard Europe-wide rule or guidance, much difference and divergence is to be 

detected across the various EU Member States.  

 

This legal opportunity structure in European countries offers claimants options to frame disputes, on 

the one hand, under Article 9 (iuncto Article 14) of the European Convention on Human Rights and, 

on the other hand, under a steadily developed and EU-led anti-discrimination legislation (in particular 

EU Directive 2000/78, the Employment Equality Directive). Often claimants (or rather, their counsel) 

distinguish little between both bases –religious freedom and religious discrimination- making their 

case under a ‘convoluted’ strategy
184

 that largely equates freedom to anti-discrimination: a measure, 

dismissal, or warning directed towards the religious beliefs or practices of an employee is seen as a 

discriminatory measure, dismissal or warning. But there are tensions between the different 

frameworks, and these sometimes go unrecognized. Considering the similar legal frameworks in the 

various case study countries one may expect the same reasoning and outcomes in similar factual cases 

across the three countries. Yet, this is hardly the case, making the research a test case of comparative 

law technique.
185

 We need not search for ‘functional equivalents’ as a starting point in search for 

‘unification’ of law in the three European countries. The current project involves a different spin on 

the ‘ius commune’ project. Rather than showing that responses are the same despite differences in the 

law, it can serve to illustrate how seemingly unified frameworks give rise to widely divergent 

approaches, reasoning and outcomes.
186

 In search for an explanation, we must look beyond and outside 
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 ECtHR, Eweida and others v. the UK, App. nrs. 48420/10, 59842/10, 51671/10 and 36516/10, 15 January 
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 At the 2013 ICLARS conference in Richmond, VA, I was able to talk to Mark Hill who has been counsel in a 

number or religion or belief cases in the UK, including the Eweida case. I thank him for offering his perspectives 

from the legal practice area and providing insights into some of the decision making factors. See also his 
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Konrad Zweigert and Hein Kötz, An Introduction to comparative law (Konrad Zweigert, Hein Kötz and Tony 

Weir eds, 3rd rev. ed. edn, Oxford University Press 1998); Gunter Frankenberg, ‘Critical comparisons: re-

thinking comparative law’ 26 Harvard International Law Journal 411; Ralf Michaels, ‘The Functional Method of 

Comparative Law’ (Duke law school legal studies research paper series Research paper No87 November 2005); 
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American Journal of Comparative Law 713. 
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the law (or at least outside the laws under purview): social, cultural and political factors play a role in 

shaping responses to specific cases and implementing an approach that is more ‘pragmatic’
187

 or 

‘doctrinal’ at times.  

 

European Member States must take into account developments at supranational levels. At the relevant 

supranational levels, which includes the level of the Council of Europe and the European Union,
188

 

legal norms have also generated case law, which is to guide and partially shape the approaches in 

national Member States. In the case of the European Court of Human Rights, the case law is 

considerable, perhaps itself meriting an entire research of this scope, and remains in flux. On the other 

hand, fourteen years after the adoption of the Employment Equality Directive, the European Court of 

Justice has not issued any decision clarifying the meaning of the prohibition of discrimination or 

harassment on the basis of religion or belief. Yet, this does not mean there is no other relevant ECJ 

case law to be addressed at this time, nor that the prospect of such ECJ involvement does not raise 

particularly interesting considerations. Here, the goal is to inquire into the interaction between the 

European Courts (ECtHR and ECJ) and domestic courts when applying the dual and multilevel 

protection framework. 

 

The topic of religion in the workplace, whether linked to religious discrimination or religious liberty, 

is also much debated and contested in the court of public opinion. Taking the example of Belgium, 

‘the headscarf debate’ continues to be a recurring theme in political debates and consistently receives 

extensive coverage in the mainstream media.
189

 To some extent the full-face veil has taken up some of 

this attention in more recent years.
190

 But other religious diversity manifestations, such as the case of a 

Muslim civil servant who refused to shake hands with a female politician because his religious 

beliefs
191

 did not allow for physical contact with members of the opposite sex, have added to the 

challenges brought about by the increasing diversity, in particular the presence of a Muslim minority. 
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 Often the argument is made that English law (and by extension Anglo-American law) is essentially 

‘pragmatic’ in nature. See P.S. Atiyah, Pragmatism and Theory in English Law (Stevens & Sons 1987) for more 
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 E.g. http://www.minderhedenforum.be/gentschrapthoofddoekenverbod.htm; Ludo Abicht et al., ‘De burger is 

vrij, ook aan het loket’, De Standaard 3 May 2013.  
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 See Erica Howard, Law and the Wearing of Religious Symbols: European Bans on the Wearing of Religious 
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Saïla Ouald Chaib and Eva Brems, ‘Boerkaverbod [Burqa ban] ’ 244 Nieuw Juridisch Weekblad 398;Alessandro 

Ferrari and Sabrina Pastorelli, The Burqa Affair Across Europe. Between Public and Private Space (Ashgate 

2013) 
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however, in these particular case the approach in the media was very much inward and categorical. (see further) 

http://www.minderhedenforum.be/gentschrapthoofddoekenverbod.htm
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For many observers these incidents signal worrying developments and trends which the state must put 

a halt to. Arguments of secularism, the separation of church and state, neutrality, gender equality and 

women’s autonomy, and the rights of sexual minorities are produced, often cloaked in nostalgic 

reminiscence to the values of the Enlightenment and the struggle against the dominant Catholic 

Church in the past.
192

 Others point out the fallacy in the emotive, social and political-philosophical 

arguments, and challenge their understandings of concepts of neutrality, gender equality and the 

separation between church and State as anachronistic and oppose the de facto intolerance exhibited by 

self-proclaimed open-minded and progressive seculars.
193

 Sometimes participants on both sides in the 

debate also point to issues of poverty, social exclusion, marginalization and discrimination faced by 

minority groups, but advocate different policy responses to alleviate these social problems.  

This short reference to the broader social context, in which legal debates involving religion in the 

workplace remain embedded, serves to emphasize that a mere ‘hard law’/legal instruments focus in 

this research would be insufficient in an area where public discourse looms too large to be ignored. 

For one, workers and their advocates, as well as legislators and judges are not shielded but influenced 

by these debates. If they wish to avert a claim of being ‘out of this world’ [‘wereldvreemd’] they must 

to a certain extent recognize and engage with the public debates.
194

 However, the terms of the public 

debate and those in the legal arena may differ: for instance, the idea of tolerance may figure in public 

debates on the topic, while in the legal sphere religious tolerance has long been replaced by religious 

freedom. What’s more, as Labuschagne writes, negative tolerance cannot be considered adequate in 

employee-employer relations: “Negative tolerance amounts to indifference: as long as the 

unconcerned is not harmed..., everything is all right. It is an easy tolerance, to which all can eagerly 

pay lip-service.
195

 But such tolerance will not suffice when such an unconcerned is the employer of a 

member of such [non-Christian] religion.”
196

 The two arenas interact: the lack of advocacy on behalf 

of freedom of religion, as opposed to the freedom from religion, may be a testament to the 

unattractiveness of the religious freedom argument in the public sphere but also detracts from the 

argument when used in legal argumentation. Similarly, ‘neutrality’ may be discredited in some 

academic circles, but in public discourse it is alive and kicking. One way to transform the debate (and 
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 Dirk Verhofstadt, ‘Open letter: Waarom het hoofddoekenverbod gehandhaafd moet worden’ De Morgen . 
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Jurgen Slembrouck and et al., ‘Open brief: Aan het loket noch God noch partij’ De Standaard ;Ludo Abicht 
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 While this research will also aim to do just that, that is, to discuss and analyze the law in this areas but do so 
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transfer political debates to wider public ones) is to illustrate the counter-effective, exclusionary 

effects which result from policies refusing to go beyond measures which institute formal equality or 

which rely heavily on an unconvincing conception of neutrality. 

 

Cases and controversies in this area seem to be erupting more and more frequently. This may have to 

do with minorities gaining confidence and finding resources to advocate their interests, but may also 

have to do with the societal context in which their distinctness draws attention and is ‘discovered’ and 

faced more readily rather than ignored. In addition, it is also linked to legal opportunity structures, i.e. 

because of developments in the legal frameworks which allow for religious claims to be initiated. And 

while law in general, and case law in particular, perhaps only reveals a small sliver of reality or the 

proverbial tip of the iceberg, articulated and publicized (judicial) debates and decisions, in particular 

when they receive media attention as they generally do in the case of Muslims, have the potential to 

send out powerful signals and incentives out in society. In this way, the law affects social behaviors 

(which in turn affect the law in this area because individuals may or may not apply for certain jobs, 

because they file complaints or turn to legal forums when they feel they have been treated unfairly).
197

 

This justifies the discussion of relevant sociological and fieldwork research which sheds important 

light on the existence but also the non-existence of religious claims in the countries under review.
198

 

 

1.1.5. Religion and unemployment: coordination or disconnect between employment policy 

and social protection? 

 

Many religious minorities in Europe remain underrepresented in the mainstream workplace (in 

particular in well-paid and attractive employment) and overrepresented in the unemployment statistics. 

The vulnerable socio-economic position of ethnic minorities and migrants
199

 in Europe and in the 

general European labour market is well-known: the labour-market participation rate is much lower 

(and particularly low for women
200

) and the unemployment rate disproportionately high compared to 
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Human Relations 671. 
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countries like the UK do collect data on basis of (self-declared) religious affiliation.  
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 In 2007, autochthonous Belgian women made up 45,6% of the total autochthonous Belgian workforce, while 

Moroccan women made up 28,5% of the total Moroccan workforce in Belgium (For Turks: 29,5% and for 
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autochthonous Europeans.
201

 Differences in skills and education only explain one piece of the puzzle. 

For instance, even higher educated and schooled minorities in Belgium face higher unemployment 

than lesser educated autochthonous Belgians.
202

 

Employment participation of ethnic minority groups across Europe is also problematic in qualitative 

terms,
203

 with a disconcerting level of job and sector segregation and concentrations in sectors such as 

agriculture, cleaning and industries where the work is often more physically demanding. Also, the 

work is often carried out under unattractive and less protective employment regimes, with less job 

security and for lower salaries.
204

 

In comparison to recent attention to cases regarding religion or belief in employment,
205

 

unemployment has been largely overlooked despite the fact that there clearly is an interlinkage 

between employment policy and social protection in welfare states. This certainly goes for 

unemployment compensation/benefits, since those who are excluded from the workplace often require 
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a safety net and turn to the state for unemployment benefits.
206

 Indeed, religion can also play a role in 

the unemployment context, in particular in the adjudication of claims for state unemployment 

benefits.
207 

Even lower on the safety belt are social welfare benefits, for those who do not qualify for 

unemployment compensation/benefits: also there religion plays a role, but these cases will not be 

discussed in extenso.
208

 

The law has an important role in facilitating and supporting equal participation and a harmonious co-

existence in public and private workplaces.
209

 Decisions finding in favor of continued unemployment 

benefits for employees experiencing the limits of religious tolerance in the labour market must be 

placed against and interpreted in the light of available unemployment data that reveals a bleak picture 

on the socio-economic situation of men and especially women from the predominant Muslim countries 

of origin living in Europe.
210

  

Since there is no structural coordination in the area of religion or belief –i.e. different legal structures, 

different competent agencies and even different courts in some countries- one could start from a 

hypothesis that the law, in particular jurisprudential developments, risks sending out unintended 

signals in these two interconnected areas. For instance, lack of accommodation in the workplace may 

leave religiously practicing employees excluded and unemployed, but unable to assert their rights in 

court if no such accommodation is mandated. Turning to the safety net available to them 

(unemployment benefits/compensation), they may encounter either a generous system which does not 

penalize those who have been dismissed or resigned because they opted for the ‘exit’ option in cases 

of conflicts between their religious and workplace commitments. Or, they may be denied benefits, 

being left double rejected -once by the labour market (condoned by the state) and again by the state 
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unemployment service; thus by employment policy and by social protection. Either way, the situation 

seems undesirable: in the former case the safety net may compensate for some economic loss that the 

worker suffers because of exclusion in the labour market, but unemployment brings about many other 

harms- psychological, social, emotional, even physical- which the excluded individual is still left with. 

In the latter case there is talk of double penalization; here there may not be a discord between 

employment policy and social protection (both having adopted an assimilative stance) but the result is 

problematic and ultimately untenable. One could argue that it is in employment policy that 

accommodation should be mandated, to prevent exclusion from the labour market for vulnerable 

workers, so that the question of religion is rendered less prominent in the area of unemployment. In 

discussing and analysing unemployment benefits/compensation cases that have arisen in the case study 

countries, one question is whether there is a discord or discrepancy between this area and employment 

cases in the area of religious discrimination and accommodation. What signals are being sent out to 

employers faced with religiously distinct jobseekers/employees or those who have religiously 

motivated commitments, and how much ‘accommodation’ do state unemployment agencies allow for? 

While a reliable social safety net is crucial, its purpose cannot be to cement the exclusion of 

individuals from the labour market, in particular when more effective and appropriate mixes of policy 

responses are available to fight marginalisation and exclusion.
211

 Avoiding exclusion in the first place 

and preventing that people fall in the “unemployment trap” should be considered a far better response. 

Accommodation can play an important role, allowing a shift of burden from the unemployment social 

systems.  

 

For instance, the question has come up whether a jobseeker can be cut off of unemployment benefits 

where based on religious motives an otherwise acceptable job was rejected or certain far-reaching 

reservations for accepting employment were formulated by the jobseeker. When a jobseeker’s 

religiously mandated Sabbath
212

 or unconventional dress
213

 (headscarf, burqa
214

) considerably lowers 
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the success rate for finding a job or leads to employment termination, how should that affect 

entitlement to unemployment benefits?  

Various case law examples discussed in Part IV illustrate how religious employees, often belonging to 

minorities, struggle in reconciling work life with their religious commitments. Laws and judgments 

apply different legal mechanisms that govern inclusion in, and exclusion from, the workplace of 

employees and jobseekers belonging to religious or ideological communities.  

 

By focusing on responses to religious diversity and accommodation requests in two separate but 

interconnected contexts -individual labour relations and unemployment benefits disputes- this research 

adds to existing perspectives on human rights, anti-discrimination and labour law involving religion or 

belief issues. Including the role of religion in unemployment benefits cases in the analysis allows for 

juxtaposing the approach and messaging in the twin areas of employment and unemployment law, two 

interlinked but uncoordinated areas of law and social policy, allowing an assessment of whether there 

is a disconnect or discrepancy which causes unintended consequences that require addressing. 

Exclusion of religious or ideologically individuals from the labour market and the (non-) 

accommodation of religious beliefs and practices in the workplace has repercussions on the 

unemployment benefits sphere because of apparent linkages between the twin spheres. 

 

Unemployment benefits disputes can tell us a great deal about the market place, its demands and 

limitations when it comes to religious observant employees, even if private employers are not directly 

party to these disputes. We can expect problematic issues that come up in labour relations to be 

magnified in the unemployment context, so that we can look at the issues from a consequential 

perspective. For instance, a Muslim woman is not hired for several retail or teaching jobs due to her 

wearing a headscarf and requests state unemployment benefits instead: the judicial decision that 

reviews the unemployment agency’s actions could also discuss the reason the woman has remained 

unsuccessful in obtaining paid employment, whether she is to blame, taking into account participation 

barriers and her attempts to bridge them. Thus, factual situations could reveal a great deal about 

structural labour market barriers -one aspect of all of this is the cost to society- although the judicial 

court deciding the unemployment case itself will lack the possibility of direct intervention in the 

underlying employment situation. When an employer is at fault, he cannot be addressed directly, the 

court can only make sure the jobseeker –without fault- is not unduly penalized. Vice versa, the level of 

understanding or “accommodation” for religious identity in the state unemployment system will affect 
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the willingness of jobseekers to accept compromises on the labour market, producing a forced 

willingness to accept undesirable positions or looking at self-employment opportunities.
215

 

 

1.1.6. From existing legal techniques to new perspectives;from formal to substantive equality: 

reasonable accommodations for religious beliefs or practices in Europe 

 

Reasonable accommodations, a concept first introduced in the United States in the context of religious 

employment discrimination, is now firmly established as a right for persons with disabilities under 

both international and EU law. Indeed, albeit first developed in the context of religious employment 

discrimination in the U.S. and then extended in Canada, the concept has been most influential in the 

area of disability rights, triggering amongst others a European revolution in disability accommodations 

(starting in vanguard non-discrimination law countries like the UK and the Netherlands, and later 

being included in the Employment Equality Directive) and being included in the Convention on the 

Rights of Persons with Disabilities of 2006. In Europe, the question whether to extend a similar right 

for reasons of religion or belief has generated much debate and controversy. A number of scholars 

who support the protection against religious or belief discrimination have nonetheless spoken out 

against adopting an explicit duty, questioning the appropriateness and feasibility of strengthening 

religious rights in the European context with tensions between religious freedom and other values and 

rights (including non-discrimination of other vulnerable persons) hard to deny and (some forms of) 

religious expressions in the public sphere generating anxiety and restrictive legislation. In this debate, 

the concept is sometimes misinterpreted as an unrestricted right to workplace adaptations and a 

complete exemption from carrying any personal burden for one’s religious commitments. Yet, in light 

of the existing primary legal instruments aiming to protect and include employees from increasingly 

diverse religious backgrounds in the European workplace, the concept of reasonable accommodations 

may have its merits.  

This research examines existing legal instruments in Europe (human rights and non-discrimination 

law), in the practice of courts and equal treatment bodies, and compares them with legal mechanisms 

operating elsewhere, in the U.S. and Canada, which differ in the legal-technical sense and/or in the 

more symbolic realm. In particular, the research considers the potentials and prospects of the legal 

method of a right to ‘reasonable accommodations’ for religious beliefs and observances of employees. 

Also considered is the perspective offered by “deep equality” scholars in Canada, who argue for 

moving beyond accommodation. The U.S. and Canada may be considered apt comparators 

considering that Europe is at the relative start of thinking about the place of religion in the workplace. 

                                                           
215

 While in the US and in the UK, the self-employment rate of ethnic minorities has been higher than that of the 
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Reasonable accommodations are, as Sandra Fredman argues in the disability rights context, a 

“challenge to the existing anti-discrimination paradigm.”
216

 While “non-discrimination law is 

traditionally underpinned by the idea that the protected characteristic, such as race or gender, is rarely 

relevant to the employment decision…[and] the protected characteristic should therefore be ignored,” 

the idea behind reasonable accommodations is that “ignoring, by failing to accommodate, the 

characteristic can result in denying an individual equal employment opportunities.”
217

 Therefore: 

“Instead of requiring disabled people to conform to existing norms, the aim is to develop a concept of 

equality which requires adaptation and change.”
218

  

 

In this area, choices have to be made between (mere) formal equality
219

 and laws and policy initiatives 

that aim for a more audacious substantive equality. With positive action, reasonable accommodations 

may be “particularly well suited for the promotion of social inclusion.”
220

 

Wentholt,
221

 writing on the “elusive and complex concept of equality” draws the well-known 

distinction between a formal approach to equality and a more substantive perspective:  

“A formal approach is commonly understood as the right to treat like cases alike, whereas a substantive 

approach reaches further to include the second part which concerns the unalike treatment of cases 

because of their inherent unlikeness. A broad concept of equality encloses both the formal and the 

substantive component.”
222

 

 

Certainly, unalike treatment is possible under a formal approach but the pitfall is that “unequal 

treatment is formulated as an exception to the presumption of ‘sameness’, which is permitted only if 
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222
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this can be justified by objective means….The formal approach of equality allows some kind of 

preferential treatment but does not require it.”
223

  

“An employer who has no policy of affirmative action does not act in violation of the legal principle of 

equality. An employer who does have a policy of affirmative action does act in violation of the principle 

of equality if he does not stay within the limits of the law. This example briefly states the problem: the 

legal principle of equality allows preferential treatment but does not require it….That is not to say that 

the traditional approach has no value; no one could ignore, for example, the gaining of the right to 

vote….But, related to the fact that the formal concept of equality promotes difference as a disadvantage 

[emphasis added], it also leaves untouched a standard to which ‘the’ female character does not 

conform….Improving the labour position of women presupposes measures to improve the possibilities 

to combine working and family responsibilities. The same is true for a disabled person…Of course he 

has the right to be treated equal to an ‘able’ person….But [in the case of a blind student] if the lecturer 

uses visual material without taking measures for the blind student to understand what this material is 

showing, it is clear that such equal treatment is of no use in reaching ‘genuine’ equality in the sense of 

realizing the equal right to education.”
224

 

 

Affirmative action
225

 and reasonable accommodations can thus be placed in the substantive equality 

camp which “requires differences to be taken into account and to deal with them accordingly” but 

leaves many questions open.
226

 Importantly, a proper substantive approach has eye for effects of 

measures (or of the status quo) on the equality in practice of different groups.  

The issue of the underpinning notion of equality is not merely a theoretical one. A focus on equal or 

consistent treatment (under a formal equality) can have a vastly different outcome than under a 

substantive conception. For instance, requests by an employee seeking a dress code alteration or a 

work schedule amendment may be rejected by reference to formal equality, i.e. the employee is being 

treated identical to their colleagues. However, this is a needs-blind position without regard for the 

identity and starting position of groups and individuals. A more substantive notion or one that looks to 
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participation and inclusion as overarching goal allows for certain adjustments and acknowledges that a 

genuine equality calls for such accommodations in particular for workers who want to participate in 

work contexts that are largely organized without taking into account their religious or cultural 

practices. 

 

In his position as UN Special Rapporteur on the freedom of religion or belief, Heiner Bielefeldt writes 

that “Against a widespread misunderstanding, the purpose of reasonable accommodation is not to 

“privilege” members of religious minorities at the expense of the principle of equality. In fact, the 

opposite is true. What reasonable accommodation encourages is the implementation of substantive 

equality.”
227

 However, according to Wentholt, the concept of indirect discrimination –often placed in 

the substantive equality camp- “does not simply fit into the general distinction between formal and 

substantive equal treatment.”
228

 Either way, the challenge is to broaden the legal concept of equality to 

include a substantive approach in various areas of law.
229

 Equal opportunities is seen by many as a 

defendable middle ground, although Phillips argues its inadequacy and the risk that it becomes a mere 

tool for the justification for the status quo
230

 and defends the much more controversial ‘equality of 

outcome’.
231

 Debates on the ‘empty’ concept of equality
232

 and in particular equal opportunities
233

 

have also engaged many scholars in North-America. Arguably, the United States
234

 and also Canada 

have acknowledged the strength, potential and inevitability of diversity in the workplace much longer 
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and have developed instruments to deal with some of the issues.
235

 But even in those more ‘mature’ 

contexts, debates on formal and substantive equality to this day remain strong. 

  

The gloomy socio-economic realities of ethno-religious minorities, especially Muslims, in Europe was 

already noted. Certainly, adopting more progressive legal tools can be argued as essential to promote 

integration and participation in such context. Substantive equality can in this way promote 

inclusion.
236

 Yet, reasonable accommodations is first and foremost a response to instances of cultural 

inequalities, relevant also in the absence of socio-economic inequalities.
237

 While the two forms of 

inequality oftentimes coincide, with cultural minorities such as Muslims in Europe also being socio-

economically disadvantaged, there are exceptions, for instance in the case of some Jewish minority 

groups, some Asian-American groups or Sikh Americans who have achieved above average 

educational achievements or employment but still face cultural disadvantages (without which they 

may even exceed further).
238

 The fact that some minority groups may be thriving economically or 

professionally, therefore, does not take away the existence of cultural inequalities and obstacles and 

the feelings of otherness reflected on them which can be politically mobilized in vilification 

campaigns and even persecution as ultimately was done with Jews in Nazi-Germany.
239

 Also, for some 

less visible religious minorities, such as Jehovah’s Witnesses or Buddhists, the main issue may be the 

cultural inequalities at stake: addressing these in addition to socio-economic leverages is required if 

we are to tackle the various sources of unfairness, inequality and disadvantage that are experienced by 

different religious groups.  

 

Since few EU countries
240

 have adopted an explicit duty of reasonable accommodations for religion or 

belief, religious accommodation cases have been decided under other protective legal techniques 
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available: these include human rights law (the freedom of religion); equality law (direct and indirect 

discrimination; promotional equality duties
241

) and other norms (labour law, constitutional law).
242

 The 

availability, potentials and limits of various legal tools will be considered when discussing the role of 

reasonable accommodations in law and policy in a comparative context. In order to achieve real and 

substantive equal opportunity, (traditional) anti-discrimination laws alone cannot carry the whole load. 

Rather, other measures must aid in the search for a balance between equality and freedom. While 

various legal techniques are available in Belgium, the Netherlands and the United Kingdom to address 

religion and workplace disputes (such as the duty of good faith in executing contracts, conscientious 

objections, and positive action), the main frame is largely a “negative”
243

 and generalized one based on 

antidiscrimination schemes. This can be positioned opposite to the more “positive” and individualized 

reasonable accommodation framework in place in countries such as the United States and Canada.  

 

To address the concerns raised in this introduction, the prohibition of indirect discrimination under EU 

anti-discrimination law could potentially play a pivotal role. Indirect discrimination on the basis of, for 

instance, disability or religion or belief is the realization that seemingly neutral provisions, criterions 

or practices
244

 can put persons with a disability or of a particular religion or belief at a particular 

disadvantage compared with other persons without this characteristic (able-bodied; belonging to the 

majority religion, or having no religion in some contexts). Such indirect discrimination requires a 

group disadvantage, and is only accepted if it is objectively justified as being necessary and 

proportionate for a legitimate aim.
245

 A more direct and positive way of addressing the issue, and a 

natural extension of indirect discrimination, is to award employees the right to ask and receive 

reasonable accommodations when awarding such amendments or alterations to workplace rules and 
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practices do not amount to undue hardship/disproportionate burden
246

 on the employer. Such duty may 

be included in the frame of an anti-discrimination law, like in the U.S. with Title VII of the Civil 

Rights Act of 1964, whereby the denial of reasonable accommodation is considered a form of 

discrimination, but it is hardly necessary to force reasonable accommodations within the “dual 

framework” of anti-discrimination law.
247

  

Reasonable accommodations are, as Fredman argues in the disability rights context, a “challenge to 

the existing anti-discrimination paradigm.”
248

 While “non-discrimination law is traditionally 

underpinned by the idea that the protected characteristic, such as race or gender, is rarely relevant to 

the employment decision…[and] the protected characteristic should therefore be ignored,” the idea 

behind reasonable accommodations is that “ignoring, by failing to accommodate, the characteristic can 

result in denying an individual equal employment opportunities.”
249

 Since certain barriers effectively 

result in exclusion from the labour market or participation in social life, under the proposed remedy, 

“[i]nstead of requiring disabled people to conform to existing norms, the aim is to develop a concept 

of equality which requires adaptation and change.”
250

 When it comes to reasonable accommodations 

for religion or belief, various modes of counter argument can be utilized; these are founded on the 

argument of ‘freedom to resign’, formal equality, neutrality, and concerns regarding the application on 

the ground of a right to ‘privilege’. However, these arguments are often based on misunderstandings 

of the concept of reasonable accommodations or lack of sophistication regarding the form of equality 

that should be pursued.  

Turning to the human rights framework, even if the fundamental right to freedom of religion was not 

initially conceived with issues of workplace accommodations in mind in the first place, but rather with 

instances of religious persecution which affected all areas of life for Jews and other minorities in Nazi 

Germany in mind, the language of Article 9 ECHR is certainly broad enough to be interpreted as 

implying a duty of reasonable accommodations.
251

 The European Court (and the former Commission) 

of Human Rights, while having been given various opportunities, has until recently declined to go 

down that road,
252

 but the 2013 Eweida case
253

 brought about an important change of course, with 
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effects that could be transformative for countries with more restrictive or formalistic interpretations of 

freedom of religion in the work context. This certainly includes Belgium, where in workplace 

headscarf cases courts have at times merely paid lip service to the fundamental right to freedom of 

religion, in order to swipe it off the table summarily.
254

  

Debates on the limits of accommodations tend to centre around the issue of ‘cost’ (economic or 

otherwise): when does an accommodation amount to an undue hardship? When is it too expensive or 

disruptive for the employer to accommodate a (non)religious employee’s request? In this analysis, I 

wish to argue that considering the reality of employee/employer coping mechanisms as well as the 

(potential) disconnect between accommodation standards in the labour market and in social protection, 

the question needs to be redefined or take into account the considerable burden on minorities and non-

conformists and the social/welfare system. Instead of asking “How much can accommodations cost 

(i.e. to the employer)?/ When is it disproportionate for the distributive agent (employer) to carry the 

cost?” one can imagine a shift to considering “Who (employer/employee/co-workers/society/the state) 

should carry the burden?/ What is a fair distribution of the burden amongst different agents?” If this 

shift does not take place, the presumption is that all burden should be carried by the 

employee/jobseeker;
255

 the inadequacy of such assimilative approach is clear when looking at 

quantitative and qualitative data regarding labour market participation, wages, legal protection systems 

and unemployment, amongst others. 

Yet, the debate on the fine-tuning of the approach to reasonable accommodations, as well as the debate 

on the most appropriate standard for reasonable accommodations –de minimis as in the U.S. or a more 

substantive, purposive standard as in Canada, cannot conceal the more immediate issue of feasibility 

of adopting either a EU-wide rule under EU law or national laws.
256

 Indeed, while the European 

Commission has welcomed research on reasonable accommodations, it has emphasised its 

unfeasibility in what is perceived as a politically highly inopportune time for pushing forward 
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ambitious equality measures.
257

 Yet, the lack of political will or the backdrop of inopportune times for 

legal and social change amidst an enduring economic crisis should not bar discussions and 

elaborations on possible legal improvements in an area which shows urgency in light of Europe’s 

growing religious diversity and inequalities. One of the main challenges is for advocates to gather 

attention for the issue of religious diversity in the workplace and –through its urgency- argue for 

including this in the list of priorities.
258

  

Certain practical and jurisprudential approaches towards freedom of religion in the workplace 

arguably do not meet minimal standards, e.g. when religion is relegated to the private domain or it is 

held that an employee can always resign from a ‘voluntary position’ in case of conflicts between 

professional and religious commitments. Yet, beyond minimal standards there are various approaches 

which give adequate consideration to freedom of religion, also when this conflicts with other rights, 

freedoms and values. This is where the debate on the standard for reasonable accommodation comes 

in. 

 

On a national level, it would seem that the countries where adopting a right to reasonable 

accommodations in the (non-discrimination) law would make the most significant difference are 

exactly the countries where such development is least likely to occur. Out of the three case country 

studies, reasonable accommodations would arguably make the most difference to the current state of 

Belgian case law,
259

 yet in this national context it appears hardly feasible. Discussions frequently 

involve taking polarizing stances in the ‘headscarf debate’ and some of the actors whose role it may be 
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to advance the interest of vulnerable individuals and minorities, including religious minorities, such as 

trade unions and the Belgian CEOOR, adopt stances which are incompatible with such position.
260

 

 

While the concept of prohibition of indirect discrimination on the basis of religion or belief, in place in 

all EU member states, and reasonable accommodations, currently only in place for disability under the 

Employment Equality Directive, are interrelated and complementary, adopting a positive legal duty for 

European employers to accommodate their (diverse) employees would entail a marked mentality-

switch on the role and appreciation of religion in the workplace. But is it desirable to cement 

multicultural aspirations in the law (‘juridisering’) or are there too many counter-productive 

consequences associated with these techniques?
261

 And to what extent is this concern more pertinent 

when it comes to this specific instrument as opposed to the whole array of anti-discrimination law or 

human rights? Before proposing a new technique, we need to both assess the weaknesses of old ones 

and the added value, feasibility and practical impediments
262

 of the new ones
263

 that need to be 

tackled. By submitting case law of the European Court on Human Rights and three case studies 

(Belgium, the Netherlands, the UK) to a thorough comparative and contextual analysis, this research 

seeks to present tools such as non-discrimination and reasonable accommodation which balance the 

demands of the liberal principle of equality with a level of identity and “the right to difference” in the 

workplace. 

 

1.2. RESEARCH QUESTIONS 

 

SUMMARY: Central Question- Sub-issues 
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The research derives from a number of observations linked to broader challenges of religious diversity 

and multiculturalism in Europe. The central research question is focused on the following: 

  

To what extent (and through which legal mechanisms) are private sector employees’ religious beliefs 

and practices protected in the workplace in Belgium, the Netherlands and the UK? How do these case 

study countries compare -amongst each other and compared to the U.S. and Canada- when it comes to 

the treatment and protection of religiously distinct dress, conflicting religious time demands, job duties 

which conflict with religious beliefs or practices and other work-related challenges?  

 

Since the focus of the research also includes social protection, the following questions are 

consequently added: 

To what extent can (non)religious employees who are excluded (dismissed or resigned) from the 

labour market rely on a safety net under the social protection, as evidenced by court decisions in 

unemployment compensation/benefits disputes?  

Is there a disconnect/conflict in messaging between the protection offered to (non)religious employees 

in the area of employment law and in social protection (unemployment benefits/ compensation) (in the 

sense that the former limits accommodation whereas the latter takes religion or belief more extensively 

into account)? 

 

This analysis involves two main undertakings. On the one hand, the goal is principally descriptive and 

conceptual: it is to outline the developments and evolutions in the law up until mid- 2014 when it 

comes to the protection of religion or belief in the workplace, under discrimination law, under human 

rights law and under a reasonable accommodations framework, and to show possible shortcomings 

discovered through a comparative exercise. Indeed, viewpoints, perspective and developments can be 

reconstrued and reinterpreted by looking across borders to see what is happening in other 

(European/Western) countries. So, one aspect of the question is the role and guidance of the ECtHR 

and EU law in this area, interactions with developments at the domestic level which will reflect some 

county specificities or convergences and/or parallels between the various approaches. While this 

entails a predominantly legal analysis, the goal is –through inclusion of additional sources- to 

investigate ‘the meaning of the law’ in this area, which derives from a concern with “the actual 

functioning of the law and the symbiotic relationship between the law and the community that it 

serves.”
264
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The second goal is more argumentative and policy-oriented; in the simultaneous revealing of 

shortcomings and workable perspectives, I propose the specific legal-rights approach of reasonable 

accommodations as one way forward, not as replacing the current frameworks (including the 

prohibition of indirect discrimination) but as complementing and reinforcing existing protections.  

I believe the above discussion on the (impossibility of) ‘neutral’ representations in the law is also valid 

as regard to any academic research where normative conceptions and ideals play a role from the 

choice of topic to the mode of analysis, framing and even presentation of the cases and data.
265

 

Recognizing that the person of the researcher is hardly a tabula rasa absorbing and processing data in 

a straightforward fashion, it may yet be best not to start out with a well-defined normative or 

theoretical framework as this allows for more freedom to discover why certain approaches work and 

do not work. This does not take away a number of premises that I abided by, the first being a belief 

that law -even if a limited and blunt tool- can be a vehicle of social and economical progress for 

excluded individuals and minorities. As has been aptly stated, “[l]aw is not thrust upon us the way 

gravity is, but is instead an artificial construct.”
266

 Therefore, the law is inherently focused on what 

ought to be.
267

 My other belief –or ‘conviction’ which has grown in the process of conducting this 

research- is that legal protection in this area is necessary to come to workable and sustainable 

solutions, and that limiting protection from discrimination or protecting human rights for those who 

are assimilated/willing to assimilate is inadequate and unfair; instead of assimilation as a means of 

integrating newcomers or those perceived as foreign or different, the ideal should be integration by 

accommodation. The accommodation refers not only to the person who seeks to be included nor the 

host society or its people, but lies somewhere in the middle as integration remains a two-way 

process.
268

 Accommodations by the host society may be more visible and the subject of policies and 

laws, but the accommodations continuously taking place and which can be substantial on the side of 

the newcomers or minorities, i.e. the various coping mechanisms, is too often left out of the equation. 
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 A normative analysis usually means a “prescription of what ought to be the case. A ‘normative’ perspective 
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By emphasizing coping mechanisms and their linkage with laws, policies and other forms of 

messaging, I hope to contribute to a more balanced debate on the integration and accommodation of 

religious minorities in the secular West, building on work by many others who “have begun to focus 

on the problems that an assimilationist bias and, more concretely, that specific employment demands 

to assimilate raise for the equality ideal.”
269

 Thus, my position is neither assimilative nor culturally 

relativist, but holds the middle ground and in some sense can be considered quite ‘mainstream’ in 

relying on concepts of (substantive) equality and genuine freedom of religion or belief for the forum 

internum and externum, including in workplace settings. I do go against the separationalist stance that 

religion has (or should have) no room in the labour market or the related assimilationist approach to 

integration which sees it up to newcomers (or other minorities) to adopt the ways of the majority, at 

least in public. Proclaimed (European) commitments towards employment participation for all, equal 

opportunities and societal inclusion as expressed in various documents including ‘mission statement’ 

appeals certainly are not alien to such approach.
270

 The basic overarching principle of participation, as 

argued by Rawls with regard to public office,
271

 and to which I abide, can go as follows:  

“The principle of participation holds that all citizens are to have an equal access, at least in the formal 

sense, to public office….qualifications…are to be reasonably related to the tasks of office; presumably 

these restrictions are in the common interest and do not discriminate unfairly among persons or groups 

in the sense that they fall evenly on everyone in the normal course of life.”
272

  

 

Any limitation to participation thus needs to be justified, making the principle of participation the rule 

and exclusion the exception, which needs to be justified explicitly and in specific. Integration without 

assimilation as an ideal entails the inclusion into a society on equal footing without having to desert or 

downplay identity and belonging; it is the right to be proud of your identity.  

The capabilities theory of Nussbaum and Sen offers an additional, bottom-up, benchmark for assessing 

case law decisions: it favors criteria, standards, practices and solutions which allow stakeholders, here 

in particular (minority) employees, to fulfill their inherent ‘capabilities’, that is to realize their full 

potential.
273

 Obviously, from case law analysis one can hardly determine what are in fact a worker’s 

real capabilities, but it is quite clear from some decisions that the outcome is not productive because it 
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erects barriers for competent and motivated individuals to realize professional advancement, personal 

improvement and/or social mobility. In analyzing the current state of play, I consider what level of 

protection should be awarded to religious identity in the workplace in light of the need to increase 

socio-economic inclusion and consider what it takes to allow an employee/jobseeker to live according 

to his/her ‘capabilities’ and equal access to participation.  

 

In particular, through comparative analysis this research will evaluate:  

 (a) existing instruments used in Europe today;  

 (b) alternative ways of protecting religious identity in the workplace, as applied in the U.S. and 

Canada.  

 

As far as the (a) existing protection is concerned, the legal protection available under the ECHR as 

well as under the EU Employment Equality Directive will be considered in Part I, before moving on to 

the three European case studies in part II.
274

 In this part the question is: how do the legislature and the 

courts in Belgium, the Netherlands and the UK (more specifically: England)
275

 handle religious 

workplace disputes? Which issues have they (not) addressed and why (not)? To what extent is the 

specific need of the religious employee taken into account in any balancing exercise which is 

undertaken? How is religious and ideological identity “accommodated” or rejected in this socio-

economic sphere with the currently available legal mechanisms of constitutional, human rights and 

antidiscrimination law? How has the ECHR and the EU Employment Equality Directive 2000/78 as 

applied in the target countries, addressed the protection for religious employees working in secular 

(private mainstream and public) workplaces? Has this furthered the goal of inclusion and social 

equality or are there particular barriers?   

 

With regard to (b) alternative ways of protecting religious beliefs and practices in the private sector 

workplace: 

 What are the background, developments, perspectives and limitations of the concept of 

reasonable accommodation for religious beliefs or practices in the U.S. and in Canada? 

 Could a framework supported by the duty of reasonable accommodations supplement the 

human rights and anti-discrimination framework in the European context (where it is 
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currently in place only for persons with disabilities)? Which standards have been developed 

for assessing the reasonableness and the existence of ‘undue hardship’ and how do these 

compare, i.e. which standard would be preferable in the European context? 

 

1.3. RESEARCH METHOD 

 

SUMMARY: Comparative focus – Interdisciplinary insights: inclusion of social science research  

 

Comparative focus 

The challenge addressed in this proposed research is shared by many European states. Loenen and 

Goldschmidt assert that, at this time, since “a lot of European countries seem to wrestle with this issue 

[of religious pluralism and its limits] and are increasingly torn apart over it, more comparative legal 

work on how they deal with it is urgently needed.”
276

 Sensitive conflicts involving the role of religion 

in public life and multiculturalism will necessarily be culturally embedded into broader and evolving 

societal circumstances. The comparative analysis aims to reflect the relevant socio-political context. 

Legislative responses and judicial decision-making reflect strategies and choices best understood 

within the context of broader societal circumstances that are always in motion. For instance, minority 

policy in the Netherlands has known an important “shift away from policies of multiculturalism” 

following a number of public tensions and occurrences.
277

 In the UK, the ‘race prism’ is slowly but 

surely being supplemented, but not surplanted, with a social class perspective. And, in Belgium, the 

success of the Flemish nationalist party N-VA in the 2014 general elections may signify a further shift 

towards curtailing equality policies, one writing on the wall being the appointment of a staunch 

opponent of any equality legislation to be appointed to the board of the Interfederal Centre for Equal 

opportunities.
278

 Such wide-ranging developments may in the end be influential and even 

determinative for the course of the law and developments in this area.  

In the three European case study countries, Belgium, the Netherlands and the UK, divergent case law 

decisions, including some divergent interpretations of similar legal European concepts, reflect the role 
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of different legal cultures, historical developments and concerns, as well as policy and prevailing 

perceptions of religion in society, amongst others.
279

  

The case studies have been chosen because of a number of (practical and substantive) reasons.  

First, the recent occurrence of various heated debates and controversies before the domestic courts and 

in the public discourse justifies the focus on these cases. In Belgium, the Netherlands and the UK, 

(legal) cases have involved religious dress (prominently the headscarf worn by Muslim women), 

religious time (requests for time-off during holidays or prayer time) and other –miscellaneous- issues 

such as the refusal to shake hands with members of the opposite sex and requests for exemptions by 

marriage registrars to officiate over same-sex partnerships or marriage, and these have been discussed, 

debated and contested in public arenas making the material rich in substance. Thus, one reason for the 

selection of the three target countries was the existence of relevant and developing jurisprudence and 

important societal developments and public debates surrounding multiculturalism.
280

  

 

Second, there is a similar, even if not identical legal framework, in place in all three countries. Finally, 

the three selected countries are ‘visionary’ to some extent: the State and stakeholders such as equality 

bodies are actively engaged in developments in the areas of law and policy and are not merely passive 

addressees of supranational norms. What goes on on the ground is considered relevant and worthy of 

debate. Two of the three European case studies may even be called ‘vanguards’ in the area of anti-

discrimination and equality:
281

 in the case of the UK and the Netherlands anti-discrimination law 

developed before and was a driving force in the process leading to the adoption of EU law standards, 

so that these should be home to various good practices. The same can be expected from the examples 

of the United States and Canada: having embraced pluralism, these jurisdictions form apt frames of 

reference for comparing law, judicial reasoning and outcomes with the European case studies.  

The choice of Belgium and the Netherlands, two relatively closely related Western legal systems, 

should add particularly interesting insights.
282

 Besides sharing a geographical border, the Dutch 
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language
283

 and EU membership, both countries have comparable social security systems
284

 and 

alarmingly high unemployment rates for ethnic minorities.
285

 However, there are marked differences 

as well, for instance with regard to the acceptance of the Islamic headscarf in the private workplace.
286

 

There have been different dynamics when it comes to accommodating cultural, religious and ethnic 

minorities in the respective countries,
287

 and the Equality Bodies—the Belgian Centre for Equal 

Opportunities and Opposition to Racism (CEOOR) and the Dutch Equal Treatment Commission 

(ETC)—have different functions and competencies, playing different roles in the development of 

equality norms.
288

 This mix of basic commonalities and particularities would seem to allow for useful 

comparative lessons. 

 

This comparative research will place the responses in three Western democracies with commonalities 

and differences in context, identify common patterns as well as differences in judicial responses to 

religious diversity (e.g. religious symbols, religious dress and religious time). “Better practices” to 

include religious minorities in the mainstream workplace and solutions that fit in a normatively 

sustainable pluralist context could be identified (even if the implication of the focus on (legal) disputes 

is bound to yield a cautionary tale).  

 

With regard to religious accommodation of religious minorities a comparative analysis cannot 

overlook the experiences and developments in the United States and Canada.  

 

This certainly goes for instruments and concepts which in the area of religious discrimination have not 

yet been attempted in Europe, but also when it comes to theorizing and conducting empirical research 

on issues of discrimination, segregation and disadvantage. As has been noted by Connor: 
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“Having been a continent of emigration more than immigration, Western Europe has only begun to 

experience the religious pluralism that typifies countries like the United States, Canada, and Australia. 

Islam is not the only growing religious group to arrive on the European scene, but at least among the 

European popular media, it is the most prominent. With the Salman Rushdie, headscarf, and Danish 

cartoon affairs, not to mention the post-7/7/2005 world, some have described the religiosity of Muslim 

immigrants in relation to Europe’s tradition of secularization (Kastoryano 2007) as a ‘clash of 

civilizations’ (Huntington 1993). As Zolberg and Woon (1999) describe, Muslims have become the 

definitive outsider all so common in the discourse surrounding politics of immigration. Muslim identity is 

further complicated since, unlike the United States, religion is not a bridge but instead a barrier to 

incorporation within Europe (Foner and Alba 2008).”
289

 

 

Despite the significant difference is regarding religion as a bridge versus a barrier to inclusion, there 

are various similarity, at least in more international perspective between Europe and the U.S. As 

Berger, Davie and Fokas note with regard to the existence of ‘alternate modernities’: 

“The United States and Europe are the most important cases of Western modernity- to paraphrase 

Talcott Parsons, the ‘vanguard societies’ of modernity. The differences between them make clear that 

there is no single paradigm of modernity- a matter of great interest to non-Western societies on the path 

to modernization. … …it is of very great interest in the Muslim world or in India if one can show that 

modernity can come in both secular and religious versions.” 
290

 

 

 

Interdisciplinary insights: inclusion of social science research 

The reliance on case law and judicial decisions to trace ‘reality’ or at least ‘the meaning of the law’ 

can be criticized. After all, issues that come up in court proceedings present a ‘filtered’ version of the 

facts, narrated and argued according to the legal culture and following incentives internal to the 

system. Still, this approach has its merits. First allows for pinpointing ‘issues’ that come or do not 

come up in certain national contexts, which, in turn, allows for comparative lessons. Second, decisions 

include the legal reasoning of judges and point to the background and certain attitudes that enable the 

finding of certain solutions or compromises (or the lack thereof). But in order to fully appreciate 

certain struggles in which the law is engaged as well, the approach needs to be expanded: indeed,  

“often, turning to rights does not do justice to the law. Instead, we need to understand law’s 

specificities, as regulation, and decentre law, simultaneously. Then, any doctrinal response to conflicts 
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of religion and equality may be grounded in what is usually called a socio-legal analysis, and what I 

would call a reflexive understanding of the law.”
291

 

 

Yet, much can be gained in this area with close links to societal developments by including insights 

from social science, including social psychology, sociology of religion, work and law. Social sciences 

studies, numerical and qualitative data on the socio-economic position of ethnic and religious 

minorities and migrants will be studied and incorporated. One source in this regard is formed by the 

semi-structured interviews sociological teams conducted with religious leaders, trade unionists, 

politicians and individual employees in a number of European countries, including the Netherlands 

and the UK, within the framework of the now-concluded FP7 RELIGARE project.
292

 This valuable 

(new) data is analyzed and integrated throughout this research and various insights derive from it.  

 

Envisaging adjudication and reported case law as the tip of an iceberg is uncomplicated, but what lies 

beneath is less straigthforward. The following figure, taken from Griffith
293

 illustrates the frequencies 

of different sorts of uses of legal rules.  

 

Figure 1: frequencies and uses of a legal rule 
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The figure shows that the top two tiers, representing litigation and (reported) case law, are 

quantitatively certainly not the most significant part of the pyramid. Griffith, from the perspective of 

sociology of law, therefore critiques the “degree of political and scholarly attention altogether out of 

proportion to their direct social importance.”
294

 Certainly, if one is interested in the social working of 

legal measures (i.e. the difference law makes in concrete social situations), a broader perspective must 

be taken.
295

 Yet, qualitatively case law may be crucial if one regards that it makes a difference for the 

effect of rules at the lower, quantitatively more significant tiers (indeed, “most of the use of legal rules 

is by ordinary people outside of formal legal conflicts”
296

). For this reason, as far as possible, the legal 

developments and the case law developments are placed within larger political, social and cultural 

context. The concept of coping mechanism plays a crucial role here, and can be seen to connect the 

messages sent out by the case law (through the media since headscarf cases etc. are highly 

mediagenic).  

At the first tier, such coping mechanisms are part and parcel of the considerations individuals make 

based on all the information and resources available to them: A Muslim trainee who wants to wear a 

headscarf on the job may consider if she should apply for a opening at a clothing store. She may 

consider that recently a court held that employers may select, or rather exclude, staff based on their 

willingness to abide by ‘neutrality’ requisites. The woman in question may opt for a back-office 

opportunity instead, or if possible opt for self-employment. The same consideration also takes place at 

the level of which educational opportunities to pursue: when nurses with headscarves are facing 

difficulties getting hired, even if there is a general shortage of nurses and authorities are looking to 

attract nurses from abroad, they may reconsider their wish to pursue this career path. Moreover, 

sometimes women with headscarves find it impossible to obtain their diploma’s when internship 

positions do not accept trainees wearing a headscarf.
297

  

At the level of the second tier, understandings by employers will dominate bilateral interactions, e.g. at 

interviews and recruitments (e.g. whether they can legally adopt a ‘neutrality’ policy) and determine 
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law is not always an ex post resolution but in fact itself triggers certain developments on the ground (e.g. Belgian 

case law on religious symbols and the adoption of company neutrality policies). In addition, case law is not only 

calculated into coping mechanisms, but pursuing litigation itself forms a coping mechanism. 

296
 Griffiths, p. 321. 

297
 This is based on a case I looked into while interning at the Discrimination Unit at the Belgian Centre for 

Equal Opportunities in 2012. The Muslim woman in question who was on unemployment benefits was 

struggling to find available internships position, having already experienced various delays in obtaining her 

nurse diploma (incidentally, a ‘knelpuntberoep’ in the Belgian context-shortage of staff in this profession)  
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distribution of scarce resources by distributive agents such as employers.
298

 If employers believe they 

can refuse to hire workers for wearing religious symbols, they will feel entitled to ask the question 

(vice versa: when we see that many employers do ask the question whether an employee is willing to 

take off her headscarf on the job, this arguably implies that they feel they can rightfully deny a 

position because of the ‘unwillingness’ to take off a headscarf).  

The same dominating by the employer as distributive agent is true at the third tier level, where 

understandings of legal rules are used as a basis for everyday organizational decision-making (e.g. 

designing hiring and personnel handbooks, possibly adopting neutrality policies as a way to manage 

religious tensions,…)  

The fourth, intermediary tier involves the use by official institutions, including equality bodies such as 

the Belgian CEOOR, the former Dutch ETC (now Netherlands Institute for Human Rights; College 

voor de Rechten van de Mens) and the British EHRC. How they assess their (litigation) priorities and 

invest available resources, amongst the various equality strands or human rights issues, shapes case 

law and determines understandings of the law to a great extent in this area. In this way, the British 

EHRC intervening on the side of a sexual minority couple against owners of a small B&B
299

 (and 

opting to focus on research with regard to religion and belief issues instead of pursuing precedent 

discrimination or human rights cases
300

), will serve to position that institution in the area but also 

shape the law in the area. Thus, while somewhat distinguishable, the various tiers remain highly 

connected and influenced by each other: from the bottom-up, there need to be individual claimants, 

ordinary employees, who face difficulties because of their religious beliefs or practices and who have 

sufficient knowledge of the law and resources to bring the case to the attention of an equality body, a 

trade union or to a lawyer; the latter organisations which assess the chances for the case to be 

successful and give it priority over other pending matters; courts who interpret legal rules containing 

various open norms such as ‘equality’, legitimate aim, proportionality etc. taking into account 

supranational case law developments. 

 

The behaviors anti-discrimination law seeks to affect are unyielding for at least two main reasons: 

first, explicit discrimination only accounts for a small part of the problems faced by minorities. As is 

shown by the American Values Institute, discrimination only counts for 2% of actual disadvantaging 

decisions, the rest being made up by implicit bias and prejudice that is so deeply engrained that the 
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 For a discussion of employers as distributive agents, see Somek. 

299
 E.g., Court of Appeal (Civil Division), Bull & Bull v. Hall & Preddy, Case No: B2/2011/0313 AND 

B2/2011/0314, 10 February 2012; see also High Court of Justice (Chancery Division), Catholic Care (Diocese 

Of Leeds) v. The Charity Commission for England and Wales (The Equality and Human Rights Commission 

intervening), Case No: CH2009/APP/0409, [2010] EWHC 520 (Ch), 17 March 2010, and the position 

statement/amicus brief by the British EHRC in the Ladele case to the ECtHR.  

300
 See e.g. Woodhead; Donald; see also organizing of recent series of seminar to discuss RB matters (2013): 

http://www.equalityhumanrights.com/news/2012/august/commission-plans-religion-or-belief-seminars/ 

http://www.equalityhumanrights.com/news/2012/august/commission-plans-religion-or-belief-seminars/
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people involved deny its existence and react defensively.
301

 Second, whatever influence legal rules 

have on everyday social behavior depends on the mobilization of those rules by actors ‘on the shop 

floor’ of social life, which in turn depends on what they understand the rule to mean: “[a]nd that will 

usually not be very different from what they are already doing. Hence the oft-observed paradox that 

those rules are best known and obeyed that require the least departure from existing behavioral 

expectation.”
302

 Thus, the capacity of anti-discrimination law as transformational law to transcend 

society’s traditional inertia is limited, at least in the short-term. 

 

1.4. OUTLINE 

 

In this analysis, the focus is on one particular area of social life where ‘multiculturalism questions’ 

have grown prominent, namely employment and unemployment, and on the working of the main legal 

‘tools’ which moderate the existing religious diversity amongst the European (potential) workforce in 

this area (human rights –public law- and non-discrimination law –as part of labour law/private law). 

To gain insight in the practical implementation of two fundamental rights, the freedom of religion or 

belief and the right to equal treatment and non-discrimination, the developments in three case country 

studies (Belgium, the Netherlands and the UK) forms the main project of inquiry. However, the 

multilayered legal landscape in European countries must take into account supranational developments 

(ECHR and EU law). In addition, because the issues faced in Europe are mirrored in North America 

where the responses have been –at first sight- more generous towards the manifestation and 

accommodation of religious difference including in the workplace, the prominent tool of reasonable 

accommodation will be examined as a potential new ground of inspiration. The outline of the analysis 

is therefore as follows. 

 

Part I starts out with a number of overarching debates and topics, before focusing on protection for 

religious beliefs and practices of employees under the fundamental rights approach (freedom of 

thought, conscience and religion under Article 9 ECHR) and under EU non-discrimination law. 

Taking on a European and comparative perspective, this part discusses the legal frameworks in place 

under Article 9 of the European Convention on Human Rights (ECHR) and the protection against 
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 On implicit bias: see the implicit bias association test: http://www.youtube.com/watch?v=n5Q5FQfXZag (In 

a U.S. study, both white and black subjects felt more comfortable matching black people with ‘bad’ and white 

people with ‘good’, than vice versa. When faced with their preferences for their won race, white subjects felt 

embarrassed, black subjects who displayed a preference for black –finding it easier to match black faces with the 

‘good’ category- actually felt proud of this result). While this concerns race, there is also a implicit association 

test for religious bias, see Project Implicit at Harvard: https://implicit.harvard.edu/implicit/Study?tid=-1 (to test 

which, if any, religions one (strongly/automatically) associates with good/superb/best/wonderful/excellent 

qualities).  

302
 Griffiths, p. 318-319. 

http://www.youtube.com/watch?v=n5Q5FQfXZag
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discrimination on the basis of religion under the EU Employment Equality Directive (Part I). The 

European Court of Human Rights (ECtHR) has emphasized the ‘margin of appreciation’ of states 

when it comes to controversial issues such as religious manifestation and religious pluralism where no 

consensus can be found amongst the Council of Europe states.
303

 In addition, until the 2013 Eweida 

case, the ‘freedom to resign’ doctrine prevented adequate consideration for employees’ religious 

interests.
304

 

The 2000 Employment Equality Directive has provided EU Member States with a largely unified 

language, but interpretations under already differing national anti-discrimination legislation vary 

considerably. The European Court of Justice (ECJ) has not yet received an opportunity to decide on 

the scope and extent of protection against religious discrimination in the workplace fourteen years 

after the adoption of the prohibition of discrimination on the basis of religion or belief in EU law, but 

this may be a matter of time.
305

 

 

Considering the current relative lack of guidance from the ECtHR and the ECJ (albeit to different 

extent) means decisions on the proper limits or accommodations of employees’ religions are left up to 

national Member States and domestic courts. Part II starts out with a brief discussion and comparison 

of the socio-political background, general law and enforcement mechanisms, before moving to the 

topical discussion of relevant case law involving religious dress, religious time conflicts, and religious 

job duty and socialization/other occurring matters as they pertain to religious employees in the 

mainstream (private sector) workplace under the religious freedom and anti-discrimination legislative 

framework of the Netherlands, Belgium, and the UK. Muslims are often regarded as the prototypical 

religious minorities in Western Europe today, and to a large extent findings of case law bear this out 
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 ECtHR 10 November 2005, Leyla Sahin v. Turkey, App. No. 44774/98, par. 109 (“where questions 

concerning the relationship between states and religions are concerned, on which the opinion in democratic 

society may reasonably differ widely, the role of national decision-making body must be given special 

importance.”). 

304
 For example, in a number of cases where an employee’s work schedule conflicted with the observance of 

religious holidays or Sabbath, no interference was found with the right to manifest religious beliefs under Art 9.2 

of the ECHR, e.g. EComHR, 3 December 1996, Konttinen v. Finland, App. No. 2494/94; see S. Knights, 

“Approaches to Diversity in the Domestic Courts: Article 9 of the European Convention on Human Rights,” in 

Legal Practice and Cultural Diversity (R. Grillo et al., eds, Ashgate 2009), 290–93 (noting how this “clear line 

of authority” from Strasbourg has caused domestic courts to take on a restrictive approach); also see Saïla Ouald 

Chaib, 'Religious Accommodation in the Workplace: Improving the Legal Reasoning of the European Court of 

Human Rights’ in Katayoun Alidadi, Marie-Claire Foblets and Jogchum Vrielink (eds), A Test of Faith? 

Religious Diversity and Accommodation in the European Workplace (Ashgate 2012). 

305
 The CEOOR unsuccessfully attempted to have the Antwerp Labour Tribunal in the 2010 case discussed infra 

request a preliminary ruling from the ECJ regarding the Employment Equality Directive—namely whether an 

absolute ban on the wearing of religious symbols in the workplace would amount to direct or unjustifiable 

indirect discrimination on basis of religion; see also the chapter by Titia Loenen in this volume on the dilemmas 

the ECJ will face in this regard. [info from Maleiha Malik: German headscarf case would go up to the ECJ] ; see 

also Titia Loenen, 'Accommodation of Religion and Sex Equality in the Workplace under the EU Equality 

Directives: a Double Bind for the European Court of Justice’ in Katayoun Alidadi, Marie-Claire Foblets and 

Jogchum Vrielink (eds), A Test of Faith? Religious Diversity and Accommodation in the European Workplace 

(Ashgate 2012) 
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(while also calling for a more nuanced understanding): “religion and religious activity remain salient 

for immigrant Muslims in Western Europe despite any pressures of adaptation to generally lower 

levels of European religiosity.”
306

 But there are important variations of practice, in particular public 

forms of religious expressions such as religious attendance and prayer.
307

 Research has inquired into 

the effects of more or less welcoming host country contexts on religious divergence, and confirmed a 

hypothesis that “less welcoming contexts are associated with a greater departure from the mean levels 

of religious attendance and frequency of prayer found within the immigrant’s context of settlement. In 

fact, these lower levels of immigrant receptivity seem to correspond to a reactive effect where 

religious resilience actually deepens.”
308

 One could take messages sent out by case law in this area as 

forming part of the level of welcoming (i.e. accommodative) context: less welcoming contexts would 

be translated in less accommodative workplaces and jurisprudential interpretations while more 

welcoming contexts are associated with solutions which seek to advance substantive as opposed to 

merely formal equality and provide reasonable accommodations to minorities such as Muslims. With 

the former being associated with “a reactive form of immigrant (Muslim) religious behavior” and the 

latter with “immigrant (Muslim) religious outcomes,”
 309

 this would mean a resulting problematic 

polarization between demands and solutions in the least accommodative countries. An accommodative 

stance would seem to not only make sense to normative accommodationalists, or multiculturalists, but 

perhaps to secularist constituencies as well, as –ironically- those who wish to contain and restrain 

public manifestations of identity religions may want to refrain from assimilationist policies with 

counterproductive effects.  

 

Part III adds developments in the U.S. and Canada to the analytical equation. In both countries 

employers have legal duties to accommodate the religious beliefs, practices and observances of 

workers, albeit to different extents and applied with different levels of zeal.  

In this part, I look at the origins, perspectives and limitations of the concept of reasonable 

accommodations in the United States and its elaboration, extension and divergence in Canadian law.  

 

In the U.S., amongst the legal sources applying to religious conflicts in the workplace, are “the First 

Amendment, Title VII, the EEOC Guidelines, executive orders, federal personnel laws and regulations 
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Connor, p. 394. 

307
 “Throughout the analysis, it is interesting to note that the more private elements of religion (personal level of 

religiosity) were not as strongly associated with immigrant receptivity as were public forms (religious 

attendance, prayer).” See Connor, p. 394. However, the headscarf was not included in the sample, which makes 

the two hypothesis still possible: more receptive contexts lead to attenuated manifestations while non-welcoming 

contexts correlate with more ‘reactive’ uses of the headscarf. 

308
Connor, p. 394. The most receptive countries were: Scandinavia, Netherlands and UK, the least receptive were 

Germany and France. 

309
Connor, p. 394. 



 70 
 

relating to religious accommodation, the National Labor Relations Act, and the White House 

Guidelines on Religious Exercise and Expression.”
 310

 But the focus for religion in private sector
311

 

employment is undoubtedly Title VII of the Civil Rights Act of 1964, which in 1972 was amended to 

include a legal mandate on employers with 15 or more employees to accommodate the religious 

practices and observances of their employees.  

The contrast between the US and Canada is striking when one looks at the standard adopted for 

assessing whether a reasonable accommodation would constitute undue hardship. Because of the de 

minimis test adopted by the Supreme Court in the Hardison case,
312

 the duty to reasonably 

accommodate in the U.S. has been called ‘an empty shell’ and various proposals for amendments have 

been made.
313

 The more generous standard adopted by the Canadian Supreme Court, on the other 

hand, has been perceived by the Canadian/Quebec public as going overboard and extending too much 

of an accommodative hand to minorities. Various court decisions,
314

 albeit not necessarily in the area 

of employment, mandating extensive accommodations and exceptions to religious minorities or 

religious minority groups lead to a public outcry which in turn was the rationale for the so-called 

“Québécois reasonable accommodation controversy” and subsequent setting-up of the Bouchard-

Taylor Commission.
315

 Yet, there where some argue reasonable accommodations have gone too far, 

others argue for a much more transformative approach, under the heading of ‘deep equality’. I 

consider this perspective which argues for moving beyond the accommodations paradigm in Part III as 

well.   

 

Bringing part II and Part II together, the question whether to adopt in Europe a similar reasonable 

accommodations right for reasons of religion or belief as in North-America has generated much debate 

and controversy in a number of Member States. I highlight some of the ‘added value’ by contrasting a 
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 Michael Wolf, Bruce Friedman and Daniel Sutherland, Religion in the Workplace: A Comprehensive Guide to 

Legal Rights and Responsibilities (American Bar Association 1998) 

311
 In addition to Title VII which also applies to the public sector, civil servants are subject to the First 

Amendment and its restrictions prohibiting government from promoting or interfering with religion. 

312
 US Supreme Court, Trans World Airlines, Inc. v. Hardison, 432 U.S. 63 (1977). 

313
 Matthew P. Mooney, ‘Between a stone and a hard place: how the hajj can restore the spirit of reasonable 

accommodation to Title VII (Note)’ 62 Duke Law Journal 1029; Debbie N. Kaminer, ‘Title VII's failure to 

provide meaningful and consistent protection of religious employees: proposals for an amendment’ 21 Berkeley 

Journal of Employment and Labor Law 575; Sadia Aslam, ‘Hijab in the workplace: why Title VII does not 

adequate protect employees from discrimination on the basis of religious dress and appearance’ 80 UMKC Law 

Review 221. I, however, argue that the real standard for reasonable accommodations in the specific U.S. context 

lies more towards the ‘cost of litigation’ or other potential losses, and thus definitively exceeds the low de 

minimis standard. See Infra. 

314
 There was clearly a concentration in the developments: “55% of the cases noted over the past 22 years, i.e. 40 

cases out of 73, were brought to the public’s attention during the period March 2006 to June 2007 alone.” 

Bouchard and Taylor, p. 18.  

315
 Responding to the wide “public discontent concerning reasonable accommodation”, on February 8, 2007, 

Québec Premier Jean Charest announced the establishment of the Consultation Commission on Accommodation 

Practices Related to Cultural Differences. See Bouchard and Taylor, p. 17. 
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right to reasonable accommodations to the legal tools of human rights law (art. 9 ECHR) and EU non-

discrimination law, as interpreted in the case law of the European Court of Human Rights, the ECJ and 

a number of EU Member States, as well as opposed to ‘voluntary’ accommodation practices on the 

ground. The debate regarding the U.S. and Canada also allows for a closer consideration of the 

standard for reasonable accommodations. One could argue Europe should find a middle way between 

the “meaningless and inconsistent”
316

 de minimis standard for a duty of accommodation and one which 

will be acceptable to the larger public than the generous standard in Canada. In the end, this may be 

impossible: what appears generally acceptable to a largely secularized majority in Europe may not 

meet the substantive equality standard in the end. But this objection is not unique to reasonable 

accommodations, in fact the whole area of anti-discrimination law may be said to navigate 

uncomfortably between the general consensus amongst the majority and a wish for change towards a 

more socially justifiable society where religious and ethnic minorities can participate as equal citizens. 

There is clearly a divide between what is feasible (politically) and what can be recommended based on 

an analysis of the data. The normative clearly can (or even should) go beyond what is at the horizon 

today: therein lies the audacity of transformative law.  

 

Religion plays a role in every stage of the employment relationship, from access to the labor market, 

during the selection and hiring process, throughout an existing work relationship and in the context of 

a termination or dismissal.
317

 In addition, issues of religious dress and religious time also come up in 

the unemployment benefits context. Religious identity remains of importance to those excluded from 

gainful employment, and some of those turn to the state for economic support. Part IV draws the 

situation with regard to unemployment insurance/compensation in the case study countries in the 

comparison. In the cases discussed in the unemployment compensation area, the conflict is not 

between the worker and his or her employer but between ex-employees/jobseekers and the state 

unemployment agency (after the latter has decided to limit the unemployment benefits rights of the 

former). The discussion in this part, and any disconnect between two interrelated but uncoordinated 

areas of law and policy can be used to extend further arguments in favor of an adoption of reasonable 

accommodations in Europe, as a way to bridge the gap. Finally, a summary conclusion is drawn up, 

addressing again the argument for reinforcing the working of human rights and anti-discrimination 
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 Kaminer. 

317
 Perhaps unsurprisingly, litigation regarding dismissal is much more common than over non-hiring in the case 

studies, for an exception see: Bushra Noah case UK. Julie Suk makes a similar remark regarding the US: “Since 

Title VII was passed, allegations of discriminatory firing have been litigated far more frequently than allegations 

of discriminatory hiring.” Julie Suk, Discrimination at will, p. 80. “In their 1991 empirical study of employment 

discrimination litigation, Donohue and Siegelman showed that, since the early 1970s, firing cases under Title VII 

have overwhelmingly outnumbered hiring cases.” This may mean that “a reasonable employer is likely to fear a 

firing case more than a hiring case, producing a net disincentive to hire racial minorities,” Julie C. Suk, 

‘Discrimination at will: job security protections and equal employment opportunity in conflict’ 60 Stanford Law 

Review 73, p. 83.  
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law, amongst others through a mandate for reasonable accommodation of employees based on religion 

or belief.  
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PART I: Freedom of religion out of its comfort zone. Maneuvering 

Europe’s multi-layered legal framework and overarching debates on 

religious liberty and equality at work 

 

SUMMARY: 1.1. Introduction: dual legal framework and overarching matters  – 1.2. Human rights and 

freedom of religion in the European workplace under the ECHR – 1.3. The EU and religion/belief: the 

rapid rise of EU non-discrimination law and the limits of equality law  

1.1. INTRODUCTION: DUAL LEGAL FRAMEWORK AND 

TRANSVERSAL ISSUES 

 

SUMMARY: 1.1.1. Maneuvering the dual legal framework – 1.1.2. What is “religion” or “belief”? 

Definitions, sensitivities and stakes -– 1.1.3. Overlapping and intersectional identities, and the 

immutability of religion – 1.1.4. Secular models and Church-state relations in Europe encountering 

the challenges of religious diversity – 1.1.5. Law and limitations from the perspective of the ‘shop 

floor of social life’: the ‘social working’ of the law perspective  

1.1.1. Maneuvering the dual legal framework  

 

Judicial reasonings in case law decisions shed important light on the perceived limits of the right to 

work while enjoying full freedom of religion in liberal-democratic societies, and form an important 

element in the public debate on the role of religion in the public sphere and society as a whole. But 

judges must work with tools in existing legislation, which when it comes to religion and religious 

discrimination in the workplace has undergone major developments and is continuously developing.  

Currently, the protection of religious beliefs and practices in the European workplace falls under the 

dual legal framework of human rights and non-discrimination law.
318

 In addition to this duality of 

frameworks, there are different levels when it comes to protective systems (constituting a multilayered 

protection), with the focus in this analysis being on the supranational (ECHR/EU) and the 

domestic/national levels (case studies).
319

  

Claimants and their legal counsel can utilize one or more legal frameworks to argue their case and also 

have some choice with regard to legal forums to turn to.
320 

In the European context, the first 
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 In addition, there may be other relevant laws and provisions, such as a general duty to act in good faith/act as 

a good employer under general labour laws. However, considering the marginal role of these norms, particularly 

since the rise in prominence of human rights and especially non-discrimination law, these will not be discussed. 

See e.g. Waddington, ‘Chapter six: reasonable accommodation’, p. 755. 

319
 Other levels, in particular the international level, are also important but arguably have played less of a role 

than the ECHR and EU in this area and will therefore only briefly be discussed. 

320
 See, e.g., the discussion of why the Eweida case (and the related British cases) were taken to the ECtHR and 

not to the EU even when a main issue was the interpretation of group disadvantage required under the 

prohibition of indirect discrimination.  



 74 
 

framework has been the purview of the European Convention on Human Rights and the European 

Court in Strasbourg, while the EU has taken the lead in formulating non-discrimination standards 

under a series of Directives, in particular EU Directive 2000/78 pertaining to the area of employment, 

occupation and vocational training. While the European Convention was adopted in 1950, the history 

of EU equality law is more recent as Article 13 of the EC Treaty (now Article 17 EU Treaty) was 

inserted through the Treaty of Amsterdam amendment in 1997 and came into effect in 1999.
321

 Yet, 

the EU has triggered and supported a “new equality era”
322

, having quickly sped up and caught up on 

the protections provided by the ECHR, the latter laying largely dormant until more recently. In 

addition, the EU has adopted the Charter of Fundamental Rights, spurring some commentators to 

declare an era of fundamental rights in the EU.
323

 In any case, under both of these supranational 

frameworks there have been recent developments relevant to the issue at hand and these developments 

as well as the interaction between the two frameworks, which is complex and reciprocal,
324

 is the 

subject of this part. 

 

Arguments on the basis of the fundamental right to freedom of thought, conscience and religion and 

those on the basis of anti-discrimination standards may contradict in specific cases, such as when a 

religious-ethos employer argues (collective) freedom of religion to legitimize a level of hiring/firing 

discretion which disadvantages employees on the basis of, for instance, their (lack of) religion or 

sexual orientation. However, in most religion in the workplace cases, especially those concerning 

religious employees and secular workplaces, both modes of arguments often complement each 

other
325

, allowing a claimant to invoke and argue the protection against religious or belief-based 

discrimination under national anti-discrimination law as well as Article 9 (and 14) ECHR on the 

freedom of thought, conscience and religion. 

For instance, a saleswoman fired from a grocery store for donning a headscarf on the job can argue her 

dismissal was unlawful as it constituted, first, discrimination based on her religion (Islam) and, 

second, her fundamental human right to manifest her religion in practice and observance. The same 

goes for a factory worker who wishes to greet his or her superior of an opposite sex without having 
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 Allen, p. 38. The Amsterdam treaty was signed on 2 October 1997 by the high representatives, but it required 

ratification by all Member States before coming into effect. More particularly, it came into effect the first day of 

the second month following the last signatory states ratification, which happened on 1 May 1999. 
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 Helen Meenan (ed) Equality law in an enlarged European Union : understanding the article 13 directives 

(Cambridge university press 2007), preface, viii. 
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 Ibid; cfr. Herman Van Rompuy’s speech at the December 2012 RELIGARE conference, stating ‘fundamental 

rights are now our core business’. 

324
 Lucy Vickers, ‘Freedom of Religion and Belief, Article 9 and the EU Equality Directive: living together in 

perfect harmony?’, p. 1-25; noting that the workings of the two frameworks is sometimes complementary in their 

operation, sometimes in clear tension. 

325
Vickers, Religious freedom, religious discrimination, and the workplace; Vickers, ‘Freedom of Religion and 

Belief, Article 9 and the EU Equality Directive: living together in perfect harmony?’. 
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physical contact because of religious beliefs. That worker can complain that a dismissal due to the 

wish not to have such physical contact constitutes a violation of the human right to freedom of religion 

as it applies in the workplace as well as it constituted (direct or indirect) discrimination on the basis of 

her religion. In both cases, antagonists –those rejecting accommodation- may argue that the principle 

of gender equality is involved and that the behaviour singled out for judicial protection itself 

discriminates against members of the opposite sex.
326

 Thus, a conflict is construed between the 

(outdated) freedom of religion and the (progressive) principle of non-discrimination. However, this is 

arguably a misconstruction of both the principle of gender equality as well as a distortion of the 

religiously motivated conduct.
327

 

 

Despite this dual legal opportunity structure, the growing prominence of European non-discrimination 

law in the employment setting has meant that instances involving religious or ideological beliefs and 

practices in the workplace are mainly being framed and scrutinized under this framework,
 328

 which 

lends priority to ‘equality’ as opposed to other important values, interests and considerations. This is 

significant. While its role has been essential in revealing and fighting unjust situations, the non-

discrimination framework also has inherent weaknesses when viewed as facilitator between religious 

and other interests in the workplace. Its weakness relates to its absorption of a predominant market 

ethos of society, as well as its necessity to rely heavily on the (vicarious) responsibilities of employers 

as ‘distributive agents’.
329

 The role of human rights (art. 9 ECHR) has been much less prominent, 

almost nominal at times, and some would even argue Strasbourg had made it toothless with its line of 

jurisprudence in Article 9 ECHR cases. Recent developments may affect the respective importance of 

these two legal tools though. In its 2013 Eweida judgment,
330

 the ECtHR has triggered a re-evaluation 

of the role Article 9 can play in voluntary employment situations, or at least it has undertaken a first 

attempt at revitalizing of Article 9 in the context of religious employment accommodation claims. 

Article 9 ECHR was considered violated in the case of Nadia Eweida who was prohibited from visibly 
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 In the Belgian hand-shaking cases, the dominant construction has been that the request does not fall under 

freedom of religion ‘since the freedom of religion is obviously not absolute’ or that the equality between men 

and women cannot be compromised. See Danny Vileyn, ‘Standpunt BDW: Verboden?’ Brussel nieuws  

<http://www.brusselnieuws.be/nl/nieuws/standpunt-bdw-verboden> (commenting on an incident where a 

streetcleaner was disciplined (a week of salaries being withheld) because he refused to shake the hand of  

Viviane Teitelbaum, a liberal politician. Earlier a museum staff member was dismissed in Brussels for the same 

reason of refusing to shake the hand of a female, in addition to refusing to serve alcohol during receptions and to 

wear a uniform. In the latter case, even Jozef de Witte, the director of the Belgian CEOOR had said the dismissal 

was justified). X., ‘Stad ontslaat bekeerde moslim die vrouwen geen hand geeft’ Brussel nieuws  

<http://www.brusselsnieuws.be/nl/nieuws/stad-ontslaat-bekeerde-moslim-die-vrouwen-geen-hand-geeft> . 
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 See Infra for more elaborated discussion. 
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 See Somek. 
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2013. 
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wearing a modest cross on a necklace while at work as a check-in assistant for British Airways at 

Heathrow airport (at least during the months between her being reprimanded and the amendment of its 

dress code regulations).
331

 The European Court found that the balance made between the business 

interest of British Airways towards a certain image or brand, while legitimate, should not have been 

allowed to trump the fundamental right of an employee to manifest her religion by way of a discrete 

religious symbol which could have little impact on the employer’s image. In other words, contractual 

obligations cannot simply trump fundamental rights in general in the absence of special circumstances 

(such as safety and security requirements as in the sister case of Chaplin, infra). This may be seen as 

one fundamental principle, more than a ‘good practice’, in this area: contractual obligations cannot 

generally trump fundamental rights in the absence of compelling special circumstances.
332

 After all, 

one cannot sign away fundamental rights (even if these are not absolute) and in the employee-

employer context there may not be a real free choice to negotiate certain conditions and/or in case of 

an unsatisfactory result to turn to alternative employment opportunities. It should be born in mind that 

the confirmation of this core principle by a supranational court in this area is only of recent date and 

has the potential to transform how religious accommodation requests are to be handled in the 

workplace: older case law under the ECHR did not follow this principle, instead considering the 

‘freedom to resign’ or the ‘choice principle’ to be adequate and sufficient guarantee for the protection 

of employee’s freedom of religion in the workplace.
333

 This had been a cornerstone of the 

interpretation of Article 9 in the area of employment.
334

 The Strasbourg institutions have held that 

there is no interference with the manifestation of religion when an employee enters into a work 

relationship voluntarily by contract or accepts a position, thereby consenting to certain limits on his or 

her exercise of religion within that context. This jurisprudence has been criticized for its formalism.
335

 

After all, the protection of religion is rendered largely meaningless in contexts where in fact there 

might not be a real choice for the religious adherent to move on to another job of similar worth 

without considerable hardship. Also, even though Stedman involved a Christian employee, this 

approach tends to disadvantage employees who adhere to minority religions since their religious 

beliefs and practices are most likely not taken into account in the state labor law system or workplace 

                                                           
331

 In the same judgment, four cases were joined; the claims of three other Christians –Shirley Chaplin, Liliane 

Ladele, Gary McFarlane- who complained of limitations on their deeply-held religious beliefs and practices was 

however dismissed as it was considered that the measures fell within the State’s margin of appreciation. 

332
 Infra. 

333
 See Ouald Chaib, p. 38;Cumper, p. 208—noting that this “free to resign and find another job approach” was 

not the approach the ECtHR took in an employment dispute involving sexual orientation in ECtHR 27 

September 1999, Smith and Grady v. United Kingdom (1999), 29 EHRR 493 (under Article 8 of the ECHR). 

334
 Vickers, Religious freedom, religious discrimination, and the workplace, p. 87–88. 

335
 Vickers, Religious freedom, religious discrimination, and the workplace, p. 87; see the British case of Copsey 

v. WWB Devon Clays Ltd [2005] EWCA Civ 932, where all three judges of the Court of Appeals criticized the 

decisions in Ahmed v. UK, Konttinen v. Finland and Stedman v. UK, finding them to be logically unsatisfactory, 

excessively harsh and limiting of the right to religious freedom. 



 77 
 

organization. For instance, the predominant European working week with Sundays off is based on the 

Christian calendar which tends to disadvantage Muslim, Sikh and Jewish minorities with different 

days of rest. Similarly, it seems that it is mainly minorities’ religious dress that collides with “neutral” 

dress policies.
336

 

 

This has left remaining scars on the domestic protection provided to religious employees. Also, this 

principle cannot be considered uncontroversial by any means. Some regard the formulating of 

religious accommodation requests during the employment relationship, instead of at the time of the 

contract signing, as a sign of ‘bad faith’.
337

 However, this clearly is a coping strategy, one that is 

understandable and makes good sense from the perspective of an employee who fears (and has 

legitimate reasons to) negative consequences if they come out too soon (a consideration which is valid 

not only in the case of religious beliefs and practices, but also for disabilities, sexual orientation and 

other ‘invisible’/ ‘hideable’ traits). Much like couples on a first date, employees may choose not to 

bring up certain sensitive issues at the time the ice is not entirely broken and the relationship is still 

frail; in such budding relationship contexts the fear of the other party adopting an ‘avoidance strategy’ 

is very real, justifying a certain coping strategy of withholding information. Of course, it is also 

possible that the religious commitments or needs of employees change over time; the right to change 

religions (while being unacceptable in some religions) is a fundamental human right covered by 

international law. Certainly, a contractual agreed accommodation should play in the favour of an 

employee who has negotiated in advance certain accommodations with the employer (thereby 

accepting some risks), but the lack of specific accommodation in the employment contract itself 

should not be seen as determinative for the rights or good faith of the employee. Therefore, it should 

not be a requirement to divulge information about religion, beliefs or practices, including the need for 

accommodations. It should be an option -one which can be made more attractive by legally limiting 

the negative responses that employers are able to adopt in such case.  

 

                                                           
336

 There are exceptions though and requests for accommodations have also been presented by Christian 

employees as well. For two workplace crucifix cases: Court of Appeals Amsterdam 15 June 2010, BM7410, 

200.054.861/01 SKG and Eweida v. British Airways plc, 12 February 2010 (UK Court of Appeals). 

337
 During a training I provided to Brussels civil servants during an intensive diversity management course, a 

case study was discussed in class where a Muslim woman applies for a private sector position without her 

headscarf and is hired, but shortly after starting work wears a headscarf and asks to be allowed to do so. Many of 

the civil servants considered this to be a clear breach of contract (apart form a breach of the principle of 

neutrality had it been in the public service) and a sign of the woman’s ‘bad faith’. This person could not be 

trusted, they argued. One civil servant who had a disability which was not obvious on first sight though 

questioned this, sharing that she too had hidden her disability when applying because she had experienced all to 

often that it would otherwise lead to her not being hired. Only after she was hired as a civil servant, she gathered 

the courage to discuss accommodations with her boss. (‘Managing cultural and religious diversity in the private 

sector: case studies and good practices’, intensive diversity management training course for Brussels civil 

servants, “Diversiteitsmanagement/Gérer la Diversité”, Vorming in Gemeentelijke Management/Formation en 

Management Communal), 16 November 2012, De Panne, Belgium.) 
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While the legal instruments have been more readily adopted at EU level, jurisprudential developments 

have largely remained absent. More than a decade after the adoption of the Employment Equality 

Directive, the ECJ has not yet issued a decision interpreting the concept and content of the protection 

against religion or belief discrimination, although it has been said this is only a matter of time.
338

 But 

this has not prevented the ECJ from developing case law in the area of race/ethnicity-based 

discrimination and other areas most relevant to the interpretation and application of the parallel 

protection against religion or belief discrimination. 

  

Before we discuss the application of the two legal protective mechanisms -freedom of thought, 

conscience and religion and the prohibition against discrimination- in the secular workplace setting 

more in-depth, however, it makes sense to precede this with a number of overarching issues and 

debates which (potentially) concern both legal frameworks. These overarching issues are: 1. The 

definition of religion or belief; 2. Debates on the immutability of religion and religion as an aspect of 

identity which overlaps and intersects with other personal characteristics, including ethnicity and 

gender; 3. The variety of church-state regimes in which debates on religious diversity and 

accommodation is taking place and finally; 4. A discussion of the ‘social workings’ of the law 

perspective which guides this analysis with focus on case law and legal instruments but ultimate 

interest in what happens in the ‘shop floor of social life’. 

1.1.2. What is “religion” or “belief”? Definitions, sensitivities and stakes  

 

Certainly, the first topic that deserves discussion in a research on the role of religion and belief and its 

protection in the workplace is the question what ‘religion’ and ‘belief’ in fact is,
339

 or at least how it is 

and should be understood by courts deciding in such matters.
340

 Yet, this is bading in murky waters. 

Defining religion may be regarded as an attempt to ‘square the circle’,
341

 i.e. a largely futile exercise 

                                                           
338

 See Loenen, ‘Accommodation of Religion and Sex Equality in the Workplace under the EU Equality 

Directives: a Double Bind for the European Court of Justice’. 

339
 Donovan and Anderson note that social science, in particular anthropological, literature in this area “shares 

with the legal field a confusing array of positions.” In addition, anthropologists have a tendency to (over)stress 

behaviours: “Religions would have little need for legal protection if actions were not a part of its essence. 

Behaviours are its most salient feature to observers. The anthropologist who is an observer tends to emphasize 

behaviors and reduce religion down to rituals.” James M. Donovan, ‘God is as God does, Law, Anthropology 

and the Definition of 'Religion'’ 6 Seton Hall Constitutional Law Journal 23( 

340
 Donovan, ‘God is as God does, Law, Anthropology and the Definition of 'Religion'’(on Practical benefits of 

Anthropology to law, and noting that despite its seemingly relevance no decision by the US Supreme Court 

articulating what is or is not a religion has cited even one social scientist reference. In his Interpretation of 

Cultures, famed American anthropologist Clifford Geertz defined religion as “a system of symbols which acts to 

establish powerful, pervasive, and long-lasting moods and motivations…by formulating conceptions with such 

an aura of factuality that the moods and motivations seem uniquely realistic.” Clifford Geertz, The interpretation 

of Cultures, Basic Books, 1973, p. 90. (with a broad overlap and similarity towards his definition of culture) 

341
 See title of Pieter Vanden Heede’s PhD project at the university of Ghent (‘Squaring the Circle: Law, 

Religion, and Liberalism’).  
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towards something logically or intuitively impossible. A definition of religion in the law has been said 

to be impossible: “[religion] has not been defined in a substantial sense, and cannot be so defined in 

law”
342

; “the law does not know and cannot know what religion is in essence, which religious beliefs 

and observances are ‘orthodox’ and which are not, what is ‘heretic’ and what is not.”
343

  

It may also be undesirable for the state (or courts) to set the demarcations of religion; Spinner-halev 

argues “the power to define religion [is] a power a liberal state should resist.”
344

 Finally, the exercise 

of defining religion in the legal context cannot be considered a neutral exercise by any means; it is 

essentially a normative exercise with exclusionary or inclusionary functions or goals making it 

‘partisan in nature’.
345

 

Yet, there is an undeniable need for some workable understanding of what religion (and belief) is, 

including when discussing religion and workplace cases. Also, it may be possible to come up with 

definitions for religion “for particular purposes, … all definitions are limited and context-dependent. 

‘Religion’ is a contested term, in the sense that individuals and groups disagree over how and to whom 

it can be applied. There are often gains and losses associated with being defined as religious, 

depending on context.”  

Making issues yet more complicated, religion is often “mentioned in the same breath as belief”, 

including in legal instruments: Article 9 ECHR provides a right to ‘freedom of thought, conscience 

and religion’ and EU law prohibits discrimination based on religion ‘or belief’. In the case of non-

religious ‘belief’ the importance may be considered more tangible, even if ‘[t]here is no hard and fast 

boundary between ‘religion’ and ‘belief.’’
346

 This would serve to “rule out protection for any form of 

culture or personal philosophy but to include those which are important to identity and have a role in 

guiding life and informing choices.”
347

  

The belief concept assembles religion in various ways. Van der Ven refers to religion as “every belief 

that is of ultimate concern to an individual.”
348

 But belief too is an “orientating commitments which 

help give meaning and direction to life. [It also has] a social aspect, but can take more individual 

forms.” On the other hand, ‘belief’ covers “commitments which deny a dimension of existence beyond 

this world, and which may be actively opposed to religion.” Thus, secular humanism is a belief 

(system) and protected under both human rights and non-discrimination law.  

                                                           
342

 van der Ven, p. 242, referring to Carolyn Evans, Freedom of religion under the European Convention on 

Human Rights (Oxford University Press 2001), p. 51-66. 

343
 van der Ven, p. 242. 

344
 Spinner-halev, p. 565.  

345
 Durham Jr. and Scharffs, p. 42. 

346
 Woodhead, iii. 

347
 Woodhead, p. 11 

348
 van der Ven, p. 242, referring to N. Lerner, religion, secular beliefs and human rights, Brill, Leiden 2006, p. 

6. 
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One (straightforward) way of approaching this conundrum is through listing and categorizing, and for 

practical purposes this is a useful first step even if the list-approach is ultimately inadequate. For 

instance, there are various ways to classify religions, each drawing certain criticisms, and some 

arguing the term ‘religion’ should only be reserved for Abrahamic religions (Judaism-Christianity-

Islam).
349

 Besides the five main religions
 350

 of Christianity, Islam, Judaism, Buddhism and Hinduism, 

there are many smaller religions and a wide array of new religious movements, spiritualities and sects 

(Bahaism; Sikhism, Jainisms, Taoism, Neo-Paganism, New Age, Scientology; 7
th
 Day Adventists, 

Jehovah’s Witnesses, Mormons; Sufists, Wahhabists…), some of which are considered part of a 

‘mother’ or ‘root religion’, there are (various kinds of) parody religions (Pastafarianism, Smoker’s 

Church,…)
351

, there are atheists, humanists and agnostics and a growing group of ‘nones’
352

 who are 

believers but do not consider themselves religious. 

 

The five widely recognized world religions –Christianity, Islam, Judaism Hinduism, and Buddhism–

collectively account for some three-quarters of the world’s population. According to the CIA World 

Factbook,
353

 on a world scale the following percentages represents the population, showing that on a 

global scale Abrahamic, monotheistic religions remain the religion of the lion’s share of the global 

population: Christian 33.39% (of which Roman Catholic 16.85%, Protestant 6.15%, Orthodox 3.96%, 

Anglican 1.26%), Muslim 22.74%, Hindu 13.8%, Buddhist 6.77%, Sikh 0.35%, Jewish 0.22%, Baha'i 

0.11%, other religions 10.95%, non-religious 9.66%, atheists 2.01% (2010 est.). The Pew Forum gives 

comparable global data: 31,5% Christians, 23,2% Muslims, 16,3% unaffiliated, 15% Hindu’s, 7,1% 

Buddhists, 5,9% Folk religions,
354

 0,2% Jews, and 0,8% other religions
355

 (2010 numbers).
356

 

                                                           
349

 S.N. Balagangadhara, 'The Heathen in its Blindness...' Asia, the West & the Dynamic of Religion (Brill 1994) 

(arguing that Indian traditions are not ‘religions’ and critiquing the language with which is spoken about 

‘religions’ in India as problematically inflused with Western/Christian categories); see also Prakash Shah, 

“Asking about reasonable Accommodations”, International Journal of Discrimination and the Law, 2013.  

350
 The term ‘world religions’ originated with the Parliament of the World's Religions in Chicago, Illinois in 

1893. The term is highly criticized and some argue its use is ill-advised: see Stephen R. L. Clark. "World 

Religions and World Orders". Religious studies 26.1 (1990). 

351
 Jogchum Vrielink, ‘Religie tussen definitie en divinatie. Over de Rokerskerk, Satanistische Zusters en 

Onzichtbare Roze Eenhoorns’ 2013 NJW 190, p. 190-198. 

352
 On the ‘nones’ (those without religious affiliations), see: Mark Movsesian, Nones Across the Globe, 14 June 

2013, www.firstthings.com; Mark Movsesian, “Psychic Sophie and the Rise of the Nones”, paper presented at 

ICLARS conference 2013 in Virginia, USA. (“Surprisingly, perhaps, the Nones tend to be believers; very few of 

them say they are atheists or agnostics. They reject not belief but organized religion, and draw on a variety of 

traditions to create their own, a la carte, spiritualities.”) 

353
 See www.cia.gov. 

354
 Amongst others, African traditional religions, Chinese folk religions, Native American religions and 

Australian aboriginal religions.  

355
 This includes: Baha’i faith, Jainism, Shintoism, Sikhism, Taoism, Tenrikyo, Wicca and Zoroastrianism. 

356
 http://www.pewforum.org/2014/04/04/global-religious-diversity/  

http://www.firstthings.com/
http://www.cia.gov/


 81 
 

Religious diversity is a fact everywhere, with the most religiously diverse area being Asia-Pacific,
357

 

except that in Saudi Arabia and Mauritania there are officially only Muslims, while the whole 

population (all 48 inhabitants) of the Pitcairn Islands (an overseas territory of the UK off of New 

Zealand) belong to the Seventh-Day Adventist Church and the whole population of Vatican city (pop. 

839) belongs to the Roman Catholic Church. But apart from these exceptional cases, all other 

countries must admit to being religiously diverse to some extent. 

 

For the five countries -and the EU- involved in this research, the religious distribution is as follows: 

 

Table 1: population and religious diversity in the case study countries 

 

 Pop.  Religious composition Religious diversity 

index
358

 

Belgium Pop. 10,444,268 (July est. 

2013) 

Christian (mainly Roman 

Catholic) 64.2%, 

unaffiliated 29%,  

Muslim 5.9%, Jewish 

0.3%, Buddhist and folk 

religions each 0.2%, 

Hindu <0.1%.
359

 

5.7 (high) 

The Netherlands  Pop. 16,805,037 (est. July 

2013) 

Roman Catholic 30%, 

Protestant 20% (Dutch 

Reformed 11%, Calvinist 

6%, other Protestant 3%), 

unaffiliated 42%, Muslim 

6.4 (High) 

                                                           
357

 http://www.pewforum.org/2014/04/04/global-religious-diversity/ (with half of the most religiously diverse 

countries being in that region). See http://www.pewforum.org/files/2014/04/Religious-Diversity-appendix-1.pdf 

for the Religious Diversity Index ‘ranking’ 232 countries. 

358
 See http://www.pewforum.org/files/2014/04/Religious-Diversity-appendix-1.pdf. Very High religious 

diversity: scores 7.0 and higher; High: scores 5.3-6.9; Moderate: scores 3.1 to 5.2; Low: scores from 0 to 3.0 

(e.g. Vatican city: 0). 

359
 See http://features.pewforum.org/grl/population-percentage.php . “A 2007 report by the King Baudouin 

Foundation (KBF) gave the number of adherents of the government-recognized religious/philosophical 

communities as follows: Catholicism, 4.8 million; Islam, 400,000; Protestantism, 132,000; Orthodox, 70,000; 

Judaism, 50,000; Anglicanism, 10,800 (counted separately from Protestantism by the government); and 

organized secular humanism, 110,000. Smaller unrecognized religious groups, who do not receive funds from 

the state, include Jehovah's Witnesses with 23,701 baptized and 50,000 "churchgoers"; independent Protestant 

congregations, 10,000; Buddhists, 10,000; members of The Church of Jesus Christ of Latter-day Saints 

(Mormons), 4,000; Seventh-day Adventists, 2,000; Hindus, 5,000; Sikhs, 3,000; Hare Krishnas, 1,500; and the 

Church of Scientology, 200 to 300.” 

http://www.pewforum.org/2014/04/04/global-religious-diversity/
http://www.pewforum.org/files/2014/04/Religious-Diversity-appendix-1.pdf
http://www.pewforum.org/files/2014/04/Religious-Diversity-appendix-1.pdf
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5.8%, other 2.2%, 

(2006)
360

 

England and Wales 

(different numbers for 

Scotland and Northern 

Ireland) 

Pop. 63,395,574 (est. July 

2013) 

Christian (Anglican, 

Roman Catholic, 

Presbyterian, Methodist) 

59.3%, unaffiliated 

25.1%, Muslim 4.8%, 

Other 3.6%, not stated 

7.2%  (2011 census)
361

 

5.1 (Moderate) 

The European Union Pop. 509,365,627 (est. 

July 2013) 

Roman Catholic, Protestant, Orthodox, Muslim, 

Jewish 

The US Pop. 316,668,567 (est. 

july 2013) 

 

 

Christians 73% (incl. 

some 1/3 Catholics), 

other minority faiths 6%, 

unaffiliated/nones 19.6% 

(Pew Research Forum, 

est. 2012) 

4.1 (Moderate)
362

 

Canada Pop. 34,568,211 (est. 

2013)  

 

 

Roman Catholic 38.7%, 

Protestant and other 

Christian 28.6% (incl. 

United Church 6.1%, 

Anglican 5%, Baptist 

1.9%, Orthodox 1.7%), 

unaffiliated 23.9%, 

Muslim 3.2%, Hindu 

1.5%, Sikh 1.4%, 

Buddhist 1.1%, 

aboriginal spirituality 

0.2% (2011 census)
363

 

5.3 (High) 

                                                           
360

 As listed in the CIA World Factbook. The Pew Forum gives comparable percentages: 50,6% Christian, 42,1% 

unaffiliated, 6% Muslims. http://features.pewforum.org/grl/population-percentage.php. 

361
 http://www.ons.gov.uk/ons/rel/census/2011-census/key-statistics-for-local-authorities-in-england-and-

wales/rpt-religion.html. 

362
 The score is relatively low for th U.S. because Christianity accounts for a large chunk of the population 

(78%), with only the unaffiliated constituting 16% and all other groups combined less than 5% of all Americans. 

However, the Pew Forum recognizes that if one takes into account the diversity within Christianity in the U.S., 

the score would be substantially higher. http://www.pewforum.org/2014/04/04/global-religious-diversity/ This 

intra-Christianity diversity indeed is a very important characteristic of religion in the US, so that one could see 

this number underestimates religious diversity to an important extent. 

363
 http://www12.statcan.gc.ca/nhs-enm/2011/dp-pd/dt-td/Rp-

eng.cfm?LANG=E&APATH=3&DETAIL=0&DIM=0&FL=A&FREE=0&GC=0&GID=0&GK=0&GRP=0&PI

D=105399&PRID=0&PTYPE=105277&S=0&SHOWALL=0&SUB=0&Temporal=2013&THEME=95&VID=

http://features.pewforum.org/grl/population-percentage.php
http://www.ons.gov.uk/ons/rel/census/2011-census/key-statistics-for-local-authorities-in-england-and-wales/rpt-religion.html
http://www.ons.gov.uk/ons/rel/census/2011-census/key-statistics-for-local-authorities-in-england-and-wales/rpt-religion.html
http://www.pewforum.org/2014/04/04/global-religious-diversity/
http://www12.statcan.gc.ca/nhs-enm/2011/dp-pd/dt-td/Rp-eng.cfm?LANG=E&APATH=3&DETAIL=0&DIM=0&FL=A&FREE=0&GC=0&GID=0&GK=0&GRP=0&PID=105399&PRID=0&PTYPE=105277&S=0&SHOWALL=0&SUB=0&Temporal=2013&THEME=95&VID=0&VNAMEE=&VNAMEF
http://www12.statcan.gc.ca/nhs-enm/2011/dp-pd/dt-td/Rp-eng.cfm?LANG=E&APATH=3&DETAIL=0&DIM=0&FL=A&FREE=0&GC=0&GID=0&GK=0&GRP=0&PID=105399&PRID=0&PTYPE=105277&S=0&SHOWALL=0&SUB=0&Temporal=2013&THEME=95&VID=0&VNAMEE=&VNAMEF
http://www12.statcan.gc.ca/nhs-enm/2011/dp-pd/dt-td/Rp-eng.cfm?LANG=E&APATH=3&DETAIL=0&DIM=0&FL=A&FREE=0&GC=0&GID=0&GK=0&GRP=0&PID=105399&PRID=0&PTYPE=105277&S=0&SHOWALL=0&SUB=0&Temporal=2013&THEME=95&VID=0&VNAMEE=&VNAMEF
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All these numbers are estimates, except for the UK where in 2001 and 2011 the Census included a 

‘religion question’ and for Canada where information about religion is also collected every ten years 

(2001 and 2011 being the most recent).
364

 A general observation in both these religion-included census 

countries (and the U.S.) is that the Christian segment over the last decade has decreased, while the 

‘nones’ have risen substantially, and the religious minorities (Muslims, Hindu, Sikh, Buddhists, etc.) 

have also risen to a lesser extent. However, the median age of the religious minority population is 

often much lower than that of the Christian population so that these developments will very likely 

continue in that direction. Immigration only adds to these developments, for instance in Canada where 

prior to 1971, 2.9% of immigrants were affiliated with Muslim, Hindu, Sikh or Buddhist religions, 

compared to 33.0% of immigrants who came between 2001 and 2011 reporting affiliation to one of 

these minority religions.
365

 

 

 Census 2001 Census 2011 

England and Wales
366

 Christian:71.7%  

Unaffiliated: 14.8%  

Muslim 2.9% (i.e. 1.5 million) 

Other religions: 2.8% (incl. Hindu 1%, 

Sikh 0.6%, Buddhist 0.3% Jewish 0.5%, 

Other 0.3%) 

Not answered: 7,7% 

Christian: 59.3% 

Unaffiliated: 25.1%  

Muslim: 4.8% 

Other religions: 3.6% (Hindu 1.5%, 

Sikh 0.8%, Jewish 0.5%, Buddhist 

0.4%, other 0.4%)  

Not answered: 7.2%  

Canada Christian: 72% (80% in 1991)
367

 

-Roman Catholic: 43.2%,  

-United Church: 9.6%, Anglican: 6.9%, 

Baptist: 2.5%, Lutheran: 2%, generic 

Christian: 67.3%
368

 

-Roman Catholic 38.7%,  

-Protestant and other Christian: 28.6% 

(incl. United Church: 6.1%, Anglican: 

                                                                                                                                                                                     
0&VNAMEE=&VNAMEF=; http://www12.statcan.gc.ca/nhs-enm/2011/as-sa/99-010-x/99-010-x2011001-

eng.cfm#a6.  

364
 Other countries where the Census includes a religion question include: Australia, Austria, Bulgaria, and the 

Czech republic.  

365
 http://www.statcan.gc.ca/daily-quotidien/130508/dq130508b-eng.htm?HPA. 

366
 For the percentages in Scotland and Northern Ireland, see 

http://news.bbc.co.uk/2/shared/spl/hi/uk/03/census_2001/html/religion.stm. England is the home of most 

religious minorities such as Muslims, Sikhs and Hindu’s. In London the highest proportion of the nation's 

Muslims live (8.5%), with many Hindus (4.1%), Jews (2.1%) and Buddhists (0.8%). Scotland in 2001 had 65% 

Christians, 27.5% unaffiliated and 0.8% Muslims, 5.4% not stated; Northern Ireland: Catholic 40.2%, Protestant 

45.5%, Other 03.%, 13.8% not stated. Also 390.000 people identified their religion as being ‘Jedi Knight’ 

following an internet campaign. 

367
 http://www12.statcan.ca/english/census01/Products/Analytic/companion/rel/canada.cfm.  

368
 http://www.statcan.gc.ca/daily-quotidien/130508/dq130508b-eng.htm?HPA.  

http://www12.statcan.gc.ca/nhs-enm/2011/as-sa/99-010-x/99-010-x2011001-eng.cfm#a6
http://www12.statcan.gc.ca/nhs-enm/2011/as-sa/99-010-x/99-010-x2011001-eng.cfm#a6
http://www.statcan.gc.ca/daily-quotidien/130508/dq130508b-eng.htm?HPA
http://news.bbc.co.uk/2/shared/spl/hi/uk/03/census_2001/html/religion.stm
http://www12.statcan.ca/english/census01/Products/Analytic/companion/rel/canada.cfm
http://www.statcan.gc.ca/daily-quotidien/130508/dq130508b-eng.htm?HPA
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Protestant: 1.9% , other Christian: 2.6% 

Unaffiliated: 16.2% (12% in 1991) 

Muslim: 2% 

Hindu, Sikh or Buddhist: 2.9% 

Other and unspecified: 11.8% 

 

 

5%, Baptist: 1.9%, Orthodox: 1.7%) 

Unaffiliated: 23.9%  

Muslim: 3.2%  

Hindu: 1.5%  

Sikh: 1.4% 

Buddhist: 1.1% 

Jewish: 1% 

Aboriginal spirituality: 0.2%  

 

The demographics of religion have been evolving substantially since the late 19
th
 century in Europe, 

with Christianity experiencing an important decline at least as far as active religious life participation 

is concerned and secular humanism increasing in importance and impact. Today, some religions and 

sects are dwindling, while others are fastly growing in numbers.
369

 Some have been considered 

(potentially) dangerous or linked to terrorism at times or in certain contexts. What’s more, sometimes 

religion is used as pretext to push through political or personal claims, and all of this plays into the 

public perceptions on the role of religion in public life. 

 

It is a question whether a broad freedom of religion exercise requires a narrow definition (or at least 

understanding) of religion.
370

 The issue of demarcation and definition, while fascinating and 

important, need not stand in the way of (most) judicial practice in this area. In the adjudication of most 

recurring religion in the workplace claims, it is oftentimes not necessary to elaborate on whether there 

is indeed a ‘religion’ at stake, as that often is seen as obvious. For instance when a Muslim woman 

requests to wear a headscarf for religious reasons or a 7
th
 day Adventist does not want to work on 

Saturdays, the existence of a religion is effectively presumed, and the main issue focuses on a different 

level of inquiry, namely whether the claim falls within the current parameters for protection of 

religious freedom or discrimination in the workplace. 

 

Yet, definition (and the difficulty to agree on one) remains an important matter in the debate on the 

appropriateness of legal protection for religion (or belief). For some, the impossibility to define and 

encircle what is, and what is not, religion is one reason to reject any special treatment or protection for 

such obscure notion. “Religious freedom is considered a judicially weak right, because ‘religion’ is 

vague and susceptible to many interpretations,”
371

 writes van der Ven. Also, phenomena defined as or 

framed under ‘religion’ can often be seen as something different, e.g. as ‘culture’ or ‘ethnicity’; such 
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framing has real consequences (gains/losses).
372

 Sometimes courts have denied the status of religion, 

and excluded from protection, movements which they found to be dangerous. On the other hand, 

movements or groups found to be sympathetic have been found to be especially worthy of the 

protection. A good illustration is the US Supreme Court: In Reynolds
373

 , the first case in which the 

Supreme Court undertook an attempt to clarify religion, the criminalization of (Mormon) polygamy 

was upheld. In another polygamy case, the Late Corporation of Jesus Christ of Latter-day Saints v. 

United States
374

 the Supreme Court went even further depicting polygamy as abhorrent: such a 

‘barbarous act’ could not be religious in nature and the defendant could not appeal to the First 

amendment. Religion thus needed to be “enlightened”
375

, a substantive move towards content.
376

 On 

the other hand and in sheer contrast, in Yoder,
377

 the Amish were considered especially worthy of 

protection under the First Amendment as they were seen as a successful and self-sufficient segment of 

American society with a long history and an established organization.
378

 Defining is hardly a ‘neutral’ 

exercise. 

 

A basic distinction can be made between objective/substantive and (more) subjective/deferential 

approaches towards the issue in case law, each with some shortcomings and dangers.
379

 Under the 

latter, the focus is on the believer and his or her sincerity rather than on what is claimed to be believed 

per se. This has the advantage that the court can adopt a largely hands-off approach in this sensitive 

area, allowing the claimant to self-define.
380

 The risk is that religion becomes a free-for-all, and 
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anything may fit the box, with even “convictions which we do not want to protect under the freedom 

of religion or belief, such as Nazism or racism”
381

 able to claim protection. Therefore, even under a 

(more) subjective approach there must be limits. In the US, “[a]lthough courts generally defer to an 

individual's own declaration of religious principle, they have drawn the line in extreme cases, holding, 

for example, that a personal religious creed requiring an employee to eat cat food is not a religious 

practice.”
382

 

The risk of overprotection and unjustified special privileges however should also not be exaggerated 

since besides the need for there being a religion, other requirements have to be met before judicial 

protection is extended. Overall, there has been a legal trend to move towards a functional, rather than a 

substantive definition of religion.
383

Instead of looking to discover the content of religion, the angle is 

then what religion means to the individual.  

This is a shift that has taken place in the US, where since the 1960s “the Supreme Court had been 

inching away from an understanding of religion as having a specific content such as a belief in God, 

and toward one highlighting the unique psychology status for the individual of his ‘ultimate 

concern.’”
384

 The approach taken by the US Supreme Court was transformed from a substantive 

definition of religion as enlightened theism into the psychological criterion of sincere belief 

(Ballard=sincere belief) which eliminated the ‘enlightened’ requirement; and the element of theism 

was subsequently shed in the context of conscientious objector cases (Seeger
385

= nontheist belief 

protected under the 1940 Selective Training and Service Act exempting religious conscientious 

objectors from the draft).
386

 Under Seeger, the status of religion is seen “entirely a subjective 
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determination based upon the hierarchy of beliefs held by that particular person.”
387

 Later, in Yoder, 

the Supreme Court adopted a more stringent standard, emphasizing the organizational/institutional 

factor.
388

 

 

The ECtHR has also addressed the issue of definition of religion in a number of instances, generally 

requiring ‘a level of cogency and importance.’
389

 But again here, in order to be protected under Article 

9 ECHR additional hoops must be jumped before judicial protection is awarded, with the protection of 

Article 9 being qualified in two ways: 1. the Convention protects only religions and philosophies 

which are “worthy of respect in a ‘democratic society’ and are not incompatible with human 

dignity”
390

; 2. While the forum internum (religious belief and thought subject to that overriding 

qualification) is absolute under Article 9(1), the “manifestation” of one’s religion in “worship, 

teaching, practice and observance” is subject to the qualifications referred to in Article 9(2) and 

compelling state interests will override the right of a person to practice even if his or her religion is 

worthy of respect in a democratic society.  

 

Playing a practically more important role than the definition of religion in the practice of the European 

Court, including in the area of religion in the workplace, is also the distinction between conducts 

regarded as manifestation of a belief, which is protected under Article 9, and practice and conduct 

which is merely motivated by a religion or belief, which does not engage Article 9. The text of Article 

9 (1) protects the freedom “to manifest his religion or belief, in worship, teaching, practice and 

observance.” The most contentious or uncertain term, has been the term ‘practice’. This has been 

subject of jurisprudential developments, since Arrowsmith v. the United Kingdom.
391

 This case 

concerned a pacifist activist convicted for distributing leaflets encouraging UK troops to refuse to 

serve in Northern Ireland. The former European Commission on Human Rights held, at 71, that the 

notion of ‘practice’ in Article 9(1) did not cover ‘each act which is motivated and influenced by a 

religion or belief’: Ms. Arrowhead lost her case since her actions were not seen as to “actually express 
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the belief concerned…, even when they are motivated or influenced by it.”
392

 This test has been 

somewhat relaxed through later case law. The current position which does not go as far to require that 

an applicant acted in fulfillment of a duty mandated by the religion in question but rather asks that the 

act in question must be “intimately linked” to the religion or belief –a quite liberal standard under 

which wearing a cross was considered a manifestation of Christian belief- is articulated in the 

European Court's recent judgment in Eweida v. United Kingdom, at [82]:  

“Even where the belief in question attains the required level of cogency and importance, it cannot be 

said that every act which is in some way inspired, motivated or influenced by it constitutes a 

‘manifestation’ of the belief. Thus, for example, acts or omissions which do not directly express the 

belief concerned or which are only remotely connected to a precept of faith fall outside the protection of 

Article 9 paragraph 1 (see Skugar and Others v. Russia (dec.), no. 40010/04, 3 December 2009 and, for 

example, Arrowsmith v. the United Kingdom, Commission's report of 12 October 1978, Decisions and 

Reports 19, p. 5; C. v. the United Kingdom, Commission decision of 15 December 1983, DR 37, p. 142; 

Zaoui v. Switzerland (dec.), no. 41615/98, 18 January 2001). In order to count as a ‘manifestation’ 

within the meaning of Article 9, the act in question must be intimately linked to the religion or 

belief. An example would be an act of worship or devotion which forms part of the practice of a 

religion or belief in a generally recognised form. However, the manifestation of religion or belief is not 

limited to such acts; the existence of a sufficiently close and direct nexus between the act and the 

underlying belief must be determined on the facts of each case. In particular, there is no requirement on 

the applicant to establish that he or she acted in fulfilment of a duty mandated by the religion in 

question (see Cha'are Shalom Ve Tsedek v. France [GC], no. 27417/95, paragraphs 73-74, ECHR 2000-

VII; Leyla Sahin, cited above, paragraphs 78 and 105; Bayatyan, cited above, paragraph 111; Skugar, 

cited above; Pichon and Sajous v. France (dec.), no. 49853/99, Reports of Judgments and Decisions 

2001-X). (Emphasis added).” 

 

In the end, it can be agreed with Woodhead that  

“[r]eligion is a word analogous to ‘politics’ or ‘society’. It is not a ‘thing’ with uniform characteristics, 

but a collective term for a diverse range of beliefs, practices and institutions. By means of a range of 

different dimensions (including symbols, rituals, practices and forms of community), religions promise 

to bring people into relation with a dimension of life which is portrayed and perceived as more real, 

more powerful and more meaningful than everyday experience, and which provides a template for 

interpreting that experience and providing orientation within it. Although it is common to define 
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religion in terms of belief in a supernatural being, such a definition is narrow, and excludes many forms 

of religious commitment worldwide.”
393

  

 

Religion is also a multi-facetted concept: Gunn distinguishes three meanings of religion: one, religion 

as belief, second, religion as identity (group membership), and third, religion as a way of life.
394

 In its 

various meanings, it relates differently to associated concepts of culture or race and ethnicity. For 

instance, religion as identity would seem to lay close to ethnic or so-called racial identity (and thus, 

religious discrimination comes close to ethnic discrimination), while religion as belief is clearly a 

different dimension that is not covered as such under ethnicity (and ethnic discriminaton). Perhaps the 

most challenging aspect of religion from a legal protection point of view is religion as a collection of 

practices, a way of life, since there limitations can often be justified by other interests and rights.  

 

It is agreed that the courts should not be ‘playing theocrats’ attempting to assess the truthfulness of a 

religion and the correct interpretation of certain precepts. But also when it is recognized that a religion 

or belief is at stake it is best for courts to hold back in making their value-judgments about certain 

religions or practices clear. As an illustration, in a Belgian case, where the claimant was an Islamic 

woman who was allegedly unemployed because of various demands and presentations in accepting a 

job, including wearing a headscarf on the job, not having to come into contact with alcoholic drinks 

and a refusal to work with men as colleagues or customers, the court in a relatively short judgment 

could not help itself but to make the following comment before expressing concern that religion could 

be used as pretext in order to avoid employment offers or flee from the reality of the world of labour: 

“The court can accept that the complainant, as a strict observer of her faith, wants to respect the 

precepts as she reads them...The court however asks itself how she and her husband can continue to live 

in our Western society which is hardly organised so that these precepts can be applied in each instance 

of social life of our country –stores- public transportation etc....!”
395

  

 

Such comments, especially accompanied by an exclamation mark, may be directed at the claimant 

(and her husband) but also reflects on the religion at stake. Further, it is hardly crucial to the resolution 

of the case at hand but points to presuppositions and value-judgments of judges taking over and should 

arguably be avoided as it raises –at least- the appearance of partiality and prejudice towards minority 

religions. In contrast, the careful and respective mode of reasoning of the British courts can be given 
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as a good example.
396

 In this sense, the ECHR is relevant as well as under the Convention the state’s 

duty of ‘neutrality and impartiality’ prevents it from determining the validity or legitimacy of religious 

beliefs.
397

  

 

1.1.3. Overlapping and intersectional identities, and the immutability of religion 

 

Employees, like all people, are not uni-dimensional, and their identities are anything but homogenous 

and singular. We all have various identities which we may emphasize (or are emphasized for us) at 

some point or another because of internal or external factors. Religious identity, which “in itself is 

complex, quite apart from its interaction with economic, political, social, and cultural identities”
398

, 

often overlaps with other forms of identity, including ethnicity and culture, and other commitments, 

including political ones.
399

 In fact, the boundary between race and ethnicity, on the one hand, and 

religion and belief, on the other, is not always clear; and the delineation is particularly challenging to 

be drawn for some population groups,
400

 hence the popularity (and appropriateness) of the term ethno-

religious minorities. These identities derived from two sources of belonging and exclusion, ethnicity 

and religion, can thus overlap and also intersect with each other and others. “[F]or example, the 

identity of an older Hindu woman is a matter of religion, age, gender and ethnicity, but how these 

identities shape one another cannot be neatly separated into discrete components.”
401

 In the 

discrimination literature there has been a blooming field of ‘intersectionality’ focusing on instances 
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where people are discriminated against, disadvantaged or misunderstood because they fall ‘in between 

the cracks’ of the legal protective system which is set up with uni-dimensionality in mind. In a seminal 

article on this issue, Kimberlé Crenshaw highlighted the plight of African-American women, who 

were discriminated by their employer and their cases misunderstood and neglected by the legal system 

because their experiences, and their identities, did not match the ‘single-axis angle’ of American Civil 

Rights Law.
402

 Crenshaw saw feminism as being dominated by white women, and civil rights focused 

on the plight of Black men, but the issues facing African American women were sometimes more 

egregious, oftentimes more complex, always downplayed and misapprehended.
403

 Since the 1990s, 

studies in intersectionality have taken flight and the theory has been applied to other ‘intersectional 

categories’, such as members of ethnic minorities with disabilities, sexual minorities with disabilities, 

elderly homosexuals living in inner-cities or the elderly (or youth) with disabilities or member of 

ethno-religious minorities, and so on.
404

 The plight of Muslim women in Europe has also been seen as 

an incidence of intersectionality: the issues they face are specific to their intersectional identities as 

such, not as the sum of their various affiliations as women and as members of a religious or ethnic 

community.
405

  

Yet falling between the cracks of the legal system, or rather fitting in more than one place/legal 

criteria, may also provide opportunities if one is able to mobilize a range of legal opportunity 

structures. For instance, in the UK Sikhs have sought protection for their religious symbols and 

practices under the Race Relations Act 1976 before there was a legal protection against religious 

discrimination,
406

 while they later also did so under the 2003 and 2006 legislation on religious equality 

and the 2010 Equality Act.
407

 

Certainly both static as well as non-static conditions and features such as sex, sexual orientation, class, 

ethnic status, and geographic location intersects, overlap and are often intricately intertwined with 
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religion. For purposes of speaking about religious minorities in Europe, the overlap between ethnicity 

and religion may be quite apt and useful and merits further discussion. In the case of ‘ethno-religious 

minorities’ such as Muslims of North African or Middle Eastern descent, it may be difficult to single 

out the role of religion from the role of ethnicity in both positive (as a source of belonging and 

community) and negative sense (as reasons for discrimination on the labour market or marginalization 

in society). The overlap between religion and ethnicity may be real or rather perceived, for instance 

when a Moroccan or Turk living in Belgium is automatically presumed to be a Muslim based on his or 

her appearance. In contrast, a white Muslim or Seventh-Day Adventist may not run into this problem 

(but quite the opposite-he/she may have to actively assert this identity to draw attention to it).  

Religion may be an ‘invisible’ trait
408

 in some cases, but similar to language it is hardly undetectable. 

Since many members of religious minority communities are also ethnic minorities (and the two may 

be confused, equated or otherwise connected), they de facto are very visible minorities, making them 

easy targets in employment contexts. Only when people are not perceived as being part of a religion 

nor in any way act upon their beliefs can their religion stay ‘undetected’. Even then –thus in the case 

of the white/converted Muslim or Seventh-Day Adventist- once people assert or manifest their beliefs 

or (wish to) observe certain practices, one’s religion becomes ‘visible’. It is also then that the need for 

protection becomes more tangible. Thus, upon consideration, religion is hardly ‘invisible’, particularly 

for members of ethno-religious minorities in the West, and even for others the need for protection 

arises whenever that person’s religious affiliation is revealed (e.g. that person deserts a strategy to 

‘pass’
409

 as a member of the majority).  

Neither religious discrimination nor the need for religious accommodations is limited to ethno-

religious minorities per se: for some people the only otherness-factor indeed may be religion, i.e. the 

importance of this topic is not confined to devout practicing Muslims or other minority religions with 

different skintones and origins than the majority, white population in Europe. The protection of 

religion in the workplace also involves issues faced by white devout practitioners of various faiths 

including Christianity but also whenever people find themselves in the minority in given contexts (e.g. 

atheists/nones in highly religious contexts). Because of more established and advantaged positions, 

and because of the absence of other appearance-based disadvantages and obstacles, in fact such 

claimants may be able to raise issues which ethno-religious minorities do not get the chance to since 

coping mechanisms (like self-handicapping) linked to their particular situation and assessments 

prevent this. Thus, while perhaps not prototypical for the group facing discrimination in the 

workplace, employees whose main source of otherness is their religion, may actually advance the 
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interests of ethno-religious minorities because they may be less marginalized and in a better position 

to raise awareness of an issue which also affects those with less voice (or a less listening-willing 

audience). 

Another reason to explore the relation between religion and ethnicity/origin is that because labour-

market participation and unemployment data is rarely collected on basis of religious criteria, available 

data on ethnic minorities, migrants and foreign nationals (e.g. from ‘non-European countries’ or 

people with origins in Morocco and Turkey -the most common non-European countries of origin- in 

the Belgian statistics) must be used to get a sense of the situation of religious minorities. That in itself 

does not have to be a problem if origin and religion are strongly intertwined, even if the whole picture 

(including e.g. white converts to non-Christian religions) cannot be revealed that way.  

In the UK, where there is detailed Census information available both with regard to religion and 

ethnicity, overlaps can be detected and analyzed. The 2011 Census data shows that the most ethnically 

diverse religious group in England and Wales are Muslims, followed by Buddhists. Christians are 

predominantly white (over nine in ten), and 93% of people without religious affiliation come from a 

white background, making this the least ethnically diverse (nonreligious) group.
410

 

 

The concepts of ethnicity and religion are undeniable and closely linked.
411

 In Timishev v. Russia, the 

European Court of Human Rights stated that “ethnicity has its origin in the idea of societal groups 

marked by common nationality, tribal affiliation, religious faith, shared language, or cultural and 

traditional origins and background.”
412

 Considering the overlap with ethnicity and culture, some have 

questioned whether policies need to refer to religion at all, in other words perhaps policy measures 

related to religious identity are inappropriate or obsolete since ‘the same’ can be achieved through 

measures which make no reference to “one of the most undertheorized concepts in political theory.”
413

  

The reasons behind disproportionately low labour market participation and high unemployment rates 

of certain minority groups are complex and indeed there can be a debate on whether their backward 

labour position is (primarily) due to their appearance, ethnicity, their ‘newness’ or rather their 

religion,
414

 or yet other factors.
415

 The role in the workplace of religious identity as exemplified by 

dress, prayer and practices is one important aspect that deserves to be explored more deeply though 

even if addressing that issue will arguably on its own not transform the situation of excluded or 
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411
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marginalized ethno-religious minorities. The problems and the measures taken with regard to religion 

and belief though can be symptomatic of the larger approach towards inclusion, integration and 

accommodation of minority groups. Again, in the UK, the inclusion of questions on religious 

affiliation in census and labour-market data allows for cross-referencing ethnicity and religion. 

Relevant research there points to the clear existence of a “religion penalty” and in particular a 

“Muslim penalty” in both employment and earning: irrespective of ethnicity, Muslims seem to be 

disadvantaged in employment positions. For instance, Indian Muslims are worse off than Indian 

Hindus, Sikhs and Christians.
416

 This confirms that religion, here in particular Islam, can form a 

relevant factor in explaining the dire employment positions of minorities besides other (interrelated) 

factors such as education, language fluency, ethnicity, human capital, etc.
417

 However, it must be 

emphasized that “after controlling for religion, substantial ethnic labour market disadvantage is still 

apparent,”
418 

so that religious liberty, non-discrimination and accommodation cannot be considered a 

panacea for the socio-economic plight of ethno-religious minority groups such as Muslims. 

For many Muslim women, who are especially prone to becoming victims of multiple or intersectional 

discrimination,
419

 the search for employment appears layered with encounters of various forms of 

disadvantage and obstacles.
420

 Here, with already problematic labor market participation and 

unemployment rates,
421

 the accommodations with regard to religious dress could be of significant 

importance. Also for other groups where religiously distinct dress is a predominant obstacle to 

inclusion and participation, the issue of reasonable accommodation may go a long way towards the 

improvement of their plight.  

 

                                                           
416
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In Ethnic, Racial and Religious Inequalities. The Perils of Subjectivity, Macey and Carling consider 

the extent of religious discrimination and disadvantage on the ground and the need for legal protection. 

They start by noting the upsurge in interest for religion or belief in conjunction with equality in 

discourse, policy and law. Measuring this up with available data and research on the UK’s religious 

landscape and on inequalities/injustices faced by minority religious communities in Britain,
422

 they 

stress the occurrence of many evidence gaps:
423

  

“Our research has brought home to us an important problem in the sphere of ethnicity and 

religion….This is the extent of the discrepancy that exists between what is believed to be the case and 

what is actually the case about the social correlates of religious faith.”
424

  

 

They see this ‘reality-perception discrepancy’ not only when it comes to “incidental details of the 

broad picture, but to such key features as the real extent of religious observance and the incidence of 

injustice suffered by religious minorities.”
425

 In other words, because of the lack of data they don’t 

believe there is so much religious disadvantage and discrimination as people seem to believe. The 

subtitle The Perils of Subjectivity then refers to the dangers inherent to this finding, namely the fact 

that “policy can go awry” when it is poorly-fitted to the actual realities on the ground. Citing Miles,
426

 

they warn that ‘if the analysis is wrong, then it is likely that the political strategy will not achieve the 

intended objectives.’”
427

 On the basis of an array of data and research from UK and international 

sources,
428

 several ‘basic assumptions’ are subsequently scrutinized. These assumptions include “the 

belief that religion is currently enjoying a global resurgence, while the process of secularization is 

declining,” the idea that “discrimination and prejudice based on religion is so widespread in Western 

Europe that it is necessary to implement legal measures to protect against it,” and the suggestion that 

“religion is a central component of minority ethnic identity.” 

 

Macey and Carling see as the main policy implication of their thesis that “it is not obvious that 

measures that are related to religious identity per se will make the required difference, since it may be 

                                                           
422
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factors relating to gender, or race, or ethnicity (as distinct from religion) that are responsible for the 

religious inequalities observed. This implies that one might go a long way towards ameliorating 

religious inequalities with very little reference to religious identity.”
429

  

 

The same idea that measures should not refer to religious dimensions or identity and instead address 

inequalities on other grounds has also been proposed by Lord Lester of Herne Hill QC.
430

 The 

conclusion that “if the main target is the reduction of inequality, measures may be more effective that 

make no reference directly to religious identity”
431

 can, however, be disputed: if it is the case that 

religion is one of the relevant factors in the inequality of certain ethno-religious communities, it does 

not follow that this should be seen as entirely irrelevant for policy.  

Thus as a matter of principle, when we acknowledge religion is one element of the larger picture, there 

is reason why policy makers a priori must withhold from approaching the issue from that particular 

angle directly. This is justified in light that “[f]or many populations in the UK [and elsewhere], 

religion forms the core of their identities and can transcend or cut across ethnic identities. This is 

particularly striking among ethnic minority populations. Religion is therefore a vital characteristic to 

take account of in order to gain an understanding of people’s identities and circumstances.”
432

 While 

indeed inequalities often relate to hyphen-groups and measures related to other aspects of personal 

identity will be important and will have an effect in breaking down the stereotypes and biases that 

facilitate religious discrimination as well, it must be noted that there are religious discrimination cases 

where there is for instance no element of racial discrimination
433

 or gender discrimination (at least 

taken in isolation). These situations seem to call for a more head-on approach.  

 

A reason why a more direct approach with regard to the labour market discrimination in particular can 

be necessary is that improving educational achievements does not always lead to improved career 

                                                           
429
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prospects or socio-economic positioning, as exemplified by higher unemployment and lower pay 

amongst even well-educated members of some ethno-religious minorities.
434

 Here, the issue is not just 

discrimination but also unquestioned dominant standards in labour laws and the organisation of work 

life in general (e.g. Sunday laws, official holiday calendar), which by design accommodate the 

majority but is not aligned with the practices of religious minorities.
435

 When these issues are related 

to or even caused by the (legal) framework, they cannot be considered ‘beyond the powers’ of law and 

policy. 

 

However, all this does imply that effective policy must be multi-facetted and not only rely on 

recognizing religious identities or accommodating religious practices when the larger goal is to 

improve the socio-economic dynamic of the community. In fact, it can be argued that policy measures 

can sometimes be an effective lever to empower the vulnerable minority within a minority. Also, the 

complexities noted could justify evaluating the ‘success’ of policies in the long-term, and not 

expecting immediate results and changes before norms have had time to make their ways into the 

respective social fields or have been able to be absorbed internally by the community. 

 

With regard to Macey and Carling position, it remains a question whether their policy advice would 

even stand if evidence of such ‘widespread’ religious discrimination was satisfactorily offered, since 

they seek to “balance investigation of the harms that may be done to minority ethnic groups on the 

basis of religion with the question of the harms that both institutionalized religion and its cultural 

interpretations may inflict on others.”
436

 This is perhaps the most problematic core in their argument: 

the fact that (members of) a certain group treat other persons unfairly does not mean a blind eye must 

be turned when members of that same group are also victim of unfair treatments themselves. This 
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dichotomization of entire groups in (outright) ‘good’ and ‘bad’ reproduces suspect stereotypes about 

particular social groups and is unconvincing.  

 

While the evidence gaps in the area of religion and equality are many,
 437

 the conclusions drawn need 

not be those of Macey and Carling. Shortage of conclusive data and research do not point 

unequivocally to ‘a gap between perceptions and reality’, as they recognize this for another new strand 

of equality law: 

“Homosexuality is a relatively recent addition to legality and an even later one to the equalities 

legislation. This means that there is a serious shortage of statistics with respect to inequality or even 

violence and hate crime, and that such information as we have is likely to significantly underestimate 

the actuality of this.”
438

  

 

‘Evidence gaps’ are central for developing future research agendas, and a number of ‘pioneer studies’ 

the authors also refer to “which use sophisticated numerical techniques to isolate the religious 

dimensions of inequality.”
439 

Also, case law (which could satisfy the authors ‘thirst for hard 

evidence’
440

) can serve to establish the reality of some of the perceived concerns with instances and 

patterns of discrimination against religious minorities.
441

 Since religion will always be inherently 

entangled with factors of race, ethnicity, culture, and language, a balance must be struck between 
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isolating the religious element and gaining insight in the mechanisms of ‘hyphen-groups.’
442

 Macey 

and Carling recognize this when they stress ‘hyphen-groups’ as the adequate objects of social 

research, yet also insist on more clear methodological methods to separate out the influence and role 

of the religious factor.  

 

The fact that it remains difficult to separate religion and ethnicity in research terms strengthens and 

diminishes the value of their thesis at the same time, and this has policy-implications of its own. 

Members of ethno-religious communities might emphasize their ethnic, linguistic, religious or cultural 

affiliations at various times and for different purposes. The lines between what’s racial or ethnic and 

what’s religious are blurry, rendering the relationship between racial and religious discrimination 

complex and overlapping.
443

 Socio-economic disadvantage experienced by some minority religious 

groups may be due to race or ethnicity, religion, culture, otherness-traits or a combination of these. 

Macey and Carling are right to connect inequalities with ‘hyphen-groups of combined racial, ethnic 

and religious identity’ but go to great length to imply from this that problematic situations such as 

employment segregation or residential separation are not or only in very limited extent
444

 due to 

religious traits (or the perceptions of these) and even if they are, there are other basis for improving 

their situation besides going near the issue of religion. There remains an ambivalence in their analysis 

when they admit religion is a part of the bigger picture, even if religious inequalities would be 

“considerably less severe than is commonly believed”
445

 but then downplay the effectiveness and 

desirability of policy that does not shy away from addressing religion and belief issues head-on. This 

drive to consequently downplay the religious factor could also result in overemphasizing the ethnic 

factor or turning the table on the community and members themselves. Or, this justifies the sort of 

laissez-faire attitude that further appeases bias, prejudice and stereotyping, separates communities and 

weakens social cohesion, just the things equality law seeks to turn the tide on.  

 

The advocated stance appears to imply strengthening general measures that have a bearing on broader 

social class issues, such as investing in education,
446

 without focusing on intra-group differences in 

                                                           
442

Purdam and others, p. 157 “Focusing solely on religion, however, can also lead to over-simplification. As 

Modood has argued, religion is central to South Asian identities in the UK, yet at the same time, Pakistanis may 

emphasize their Pakistani heritage and/or their Punjabi or Northern Indian cultural identity and/or their British 

national and regional identity.” 

443
 European Union Agency for Fundamental Rights, Data in Focus Report 5: Multiple Discrimination, p.6 

notes: “For some groups, such as Muslims, it is difficult to distinguish between experiences of discriminatory 

treatment on the basis of their ethnicity/ immigrant background and/or their religion – as the two are closely 

intertwined as a reflection of cultural and personal identity.”). 

444
 Macey and Carling emphasize that religion is the “weakest of the specific social factors identified…as the 

reason for adverse employment experiences.” (p. 70). 

445
 Macey and Carling, p. 88. 

446
 Macey and Carling, p. 57. 



 100 
 

respect of religion. However, where it comes to the policy implications of their thesis, the proposals 

advanced in The Perils of Subjectivity remain underdeveloped: apart from a few relatively open-ended 

suggestions, they offer little in the form of an alternative. They are right to criticize some of the 

theoretical and practical effects of multiculturalism, but various criticisms of ‘multiculturalism,’ i.e. its 

vagueness and unguiding nature, also apply to the fuzzy notion of secularism and even 

accommodation
447

 they introduce.
448

  

 

One particular measure which refers to ethnicity, but is rarely advocated on the basis of minority 

religion status
449

 is positive action/affirmative action. Even if positive action (especially quota) on the 

basis of religion or belief may not be feasible, it can be expected that measures which bring more 

ethnic diversity in the workplace will affect the situation of religious minorities as well. Because of the 

ethnicity-religion overlap, measures such as positive action, or affirmative action, which aim to bring 

underrepresented ethnic groups in the workplace can be expected to increase the relevance of 

reasonable accommodation for religion or belief. Thus, religious protections and reasonable 

accommodations at times can be seen as complementary to other measures which seek to equalize 

opportunities for ethnic groups, while at other times the latter may be the main or sole avenue for 

protection and indirectly advance the plight of those excluded on the basis of their religion or belief. 

 

There is a discussion whether religion is or is not an ‘immutable’ characteristic. Certainly, it can be 

seen as a non-static characteristic, but not in the same sense as age which necessarily changes over 

time. People can change their beliefs and their practices, but need not; for many the question of which 

religion they will adhere to is essentially decided at birth. But undoubtable there is an element of 

choice present in the case of religion or belief which is much less strong in the case of sex or gender 

(which strictly seen can also be changed).
450
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 Macey and Carling, “There are (only) three ways in which differences of religion or belief can be handled: 

separation, assimilation or accommodation....This leaves accommodation (in some form) as the only viable 

alternative for the management of religious diversity.” (p. 157) This seems to run counter to the form of 

secularism they advocate, authors are in favor of “no recognition for anyone gives the same level of recognition 

to everyone…As this would be more “consistent with (thoroughgoing) secularism, which would not permit any 

display of religious symbols.” (p. 62) 

448
 For a defense of multiculturalism, and the stressing that this is a mode of integration and should not be 

associated with segregation and disunity, see Modood. 

449
 See however the specific example of Northern Ireland, for which there is a specific provision in the 

Employment Equality Directive. See Consid. 34; Article 15 of the Directive. For a discussion, see De Vos, 

Beyond Formal Equality. Positive Action under Directives 2000/43/EC and 2000/78/EC, p. 45. The public sector 

equality duty, including on the basis of religion or belief, in the UK could also be mentioned here: Lucy Vickers, 

‘Promoting equality or fostering resentment? The public sector equality duty and religion and belief’ 31 Legal 

Studies 135.  

450
 Whether ‘sexual orientation’ is in fact sexual preference, thus a lifestyle choice, or rather something one is 

born with is not absolved, although the utilization of the term ‘sexual orientation’ itself suggests a rejection of 

the lifestyle choice perspective. Even within the LGBT community, whether sexuality is a choice or not is a 

raging debate which heats up passions and turns people defensive. For instance, when Sex and the City actress 
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 In the end, “[l]ike all forms of identity, religious identity is marked by the dialectics of ascription and 

achievement.”
451

 As van der Ven explains: 

“It is often said that one is born into a particular religious community because one’s parents (and other 

relatives) belong to it…This would explain religious ascription in terms of religious kinship relations. In 

non-Western countries religious ascription cannot be underestimated, but even there phenomena are 

emerging that are typical of religious identity in Western countries: a decline in religious ascription and 

growing religious (or nonreligious) achievement at an increasingly early age. Religious choice can be 

differentiated into acceptance or rejection of one of more religious representations, rituals and/or forms 

of participation in a religious institution, including total rejection of the latter (‘believing without 

belonging’)…religious choice could create the impression that it is entirely an outcome of the 

individual…’s own intentions. That is by no means true. There are two dimensions to religious choice: 

one’s own intention, and structural factors. The latter are factors that surpass the individual or 

community and condition them by way of supra-cyclical economic, political, judicial, social, and 

cultural trends.” …there is no such thing as total intentionality or total causality, at least not in the 

human sciences”
452

  

 

The issue of immutability, often cast in more dichotomous terms, is not only relevant for conceptual-

theoretical reasons but is important for the application of the law and the extent of protection provided 

to religion both under non-discrimination law as well as under human rights. Somehow, the idea that 

one can change his or her religion, or at least that one can perfectly well ‘choose’ to forfeit certain 

practices such as wearing a headscarf or other religious dress or symbols, makes one less worthy of 

protection and insulation against assimilation demands. For instance, choice (and the lack of choice) is 

an often-heard argument used to distinguish the discrimination ground of disability from that of 

religion or belief, particularly in argueing against the extending of the concept of reasonable 

accommodation (from disability to religion or belief) in the European context.
453

 

1.1.4.  Secular models and Church-state relations in Europe encountering the challenges of 

religious diversity 

 

                                                                                                                                                                                     
Cynthia Nixon, who garnered attention because she divorced her husband to be with a woman, included the line 

“‘I’ve been straight and I’ve been gay, and gay is better’ in an empowerment speech to a gay audience, she notes 

“they tried to get me to change it, because they said it implies that homosexuality can be a choice. And for me, it 

is a choice. … A certain section of our community is very concerned that it not be seen as a choice, because if 

it’s a choice, then we could opt out.” Alex Witchel, ‘Life after 'Sex' (interview with Cynthia Nixon)’ New York 

Times  <http://www.nytimes.com/2012/01/22/magazine/cynthia-nixon-wit.html?pagewanted=all.> . 

451
 van der Ven, p. 55. A further question then is: “But is achieved identity a free choice based on personal 

intentionality, or is it conditioned by extraneous, structural factors?”  

452
 van der Ven, p. 58-60. 

453
Lisa Waddington, ‘Reasonable Accommodation. Time to Extent the Duty to Accommodate Beyond 

Disability?’ 36 NTM/NJCM-Bulletin 186; See also Alidadi, ‘Redelijke aanpassingen voor religieuze praktijken 

op de Belgische werkvloer: van "goodwill" naar afdwingbaar recht?’ (discussing arguments made by CEOOR 

for rejecting the adoption of a reasonable accommodation duty for Belgian employers in the law).  
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Besides the issue of defining religion or belief and the various overlaps and interactions with other 

personal characteristics, debates on neutrality, secularism and state-church relations figure regularly 

when it comes to deciding the appropriate place of religion or belief in the workplace.  

Separation between church and state is considered “an essential feature of present-day Western 

societies.”
454

 This presents a clear rapture from the idea of the ‘autonomous state’ where the monarch 

controlled religion and which religion his subjects would follow (‘Cuius region, eius religio’ in the 

Westphalia treaty).”  

 

Yet in Europe, the relationship between state and ‘churches’
455

 remains deeply embedded in national 

historical, cultural, political and societal environments and takes on various forms here and elsewhere. 

Amongst the 47 member states of the Council of Europe, there is a wide diversity of church-state 

regimes and arrangements.
456

 According to ECtHR case law, “In this sensitive area involving the 

establishment of relations between the religious communities and the State, the latter in theory enjoys 

a wide margin of appreciation.”
457

 Different scholars have come up with their own typology. For 

instance, Belgian law and religion scholar De Pooter distinguishes three basic systems, each based on 

a different principle: first, a system of reciprocal protection based on the principle of unity; second, a 

system of independence based on the principle of separation; and third, a system of agreements and 

treaties based on the principle of cooperation.
458

 Durham provides five ideal-typical models; on the 

one side, there is a theocracy, on the other, a strict separation between church and state, while the 

remaining three models range on the continuum between the extremes: an established church, 

cooperation between the state and religions (“stems from an explicitly recognized benevolence 
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and Islam are not seen as a Church, but it is sometimes argued the latter term should be interpreted broadly to 

cover these, and other religions, as well, See Patrick De Pooter, De rechtspositie van erkende erediensten en 

levensbeschouwingen in Staat en maatschappij (Larcier 2003), p. 4. Alternatively, one could refer to religion-

state relations, which arguably hides the historically embeddedness of this branch of law. 

456
 Within the RELIGARE project, the focus was on 10 countries, including Belgium, the Netherlands and the 

UK. The 10 represented both large and smaller countries; founding Members of the EU (or rather, its 

predecessors), more recent Member States and one Candidate country (Turkey); a variety of State-religion 

arrangements or models (constitutional models with a diversity of histories and approaches to religion ranging 

from the French laic model, via various ‘selective cooperation’ models without established church, to countries 

with established churches). More particularly, these include Denmark (strong presence of Lutheran 

Protestantism); France (traditionally Catholic/Secular with major Muslim immigration); Netherlands 

(traditionally pluralistic with a predominance of Reformed Christianity); England (traditionally Anglican with 

contemporary pluralism); Bulgaria (traditionally Orthodox with major minority of before ruling Muslims); 

Turkey (secular state with absolute majority of Muslims). 

457
 Cha’are Shalom Ve Tsedek v. France [GC], no. 27417/95, § 84, ECHR 2000-VII. See also Leyla Şahin v. 

Turkey [GC], no. 44774/98, § 109, ECHR 2005-XI (special importance of the role of the national decision-

making body) 

458
 De Pooter, p. 15-18. Many other categorizations are possible, for a brief discussion see De Pooter, FN 43. See 

also J. Temperman, ‘the neutral state: optional or necessary?’ 3 Religion and human rights 269 . 
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towards religions because of their importance for social cohesion and harmony. The state moreover 

provides funding for religion related activities… ”), accommodationist model (“inspired by benevolent 

neutrality towards religions…. State aid is confined to exemptions in areas such as tax 

exemptions…and accommodations in respect of the weekly value counter”); the final model is 

radically separationist (“the state refrains from offering the religions any support, even by way of 

accommodations are exceptions.… Religious education at public schools… is taboo. Religions are 

banished from the public domain and relegated to the public sphere as private associations… 

Sometimes separationism is marked by hostility towards religions…”).
459

 Various amalgamation and 

transitional forms of these ideal types exist in real life: “Thus the Netherlands and Belgium combined 

features of the third and the fourth model.”
460

 Which model obstruct or promote granted religious 

rights to minorities? “The answer is brief. The theocratic and separationist models do not allow for 

religious minority rights at all; the other three models do not have any fundamental objections to it.” 

(p. 239) 

In the Netherlands, Paul Cliteur, who argues that ‘the multicultural society is only possible in 

combination with laïcité’
461

 lists four possible positions in the relation between the state and 

religion.
462

 According to him, these are: 1. The atheist state, having as example the former soviet 

union, which ‘tries to uproot/exterminate religion’ (‘met wortel en tak de religie uit te roeien’). 2. The 

state which chooses one religion over others, having as prominent Western example Constantine the 

Great but also the principle of ‘Cuius region, eius religio’ which was common place after the 

Reformation.
463

 3. The model of ‘religious pluriformity’ or the ‘multicultural model/pluriformity’, 

whereby “the state not only allows religions on equal footing but also tries to make the religions 

visible in the public sphere.” In the Netherlands this is then rooted on the model of pillarization. 4. The 

                                                           
459

 W. Cole Durham Jr., 'Perspectives on Religious Liberty: a Comparative framework’ in John de Witte and J.D. 

van der Vyver (eds), Religious Human Rights in Global Perspective: Legal Perspectives (1996), see also van der 

Ven, p. 237-239, noting that “Apart from the theocratic model, the other four are marked by mutual 

nonintervention between church and states. This holds even in the case of an established church, not formally but 

(largely) in practice. It implies that the church refrains from exercising any direct influence over the state other 

than by way of public opinion in civil society, and the state refrains from exercising influence over the church, 

unless democracy, public safety, public order, health and morality, or the rights and freedoms of others are at 

issue.” 
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 van der Ven, p. 239. On the other hands “The history of France… is marked by interesting transitions.” 

Where in 1804 civil code the catholic church was this established but the positive societal function of religion 

was underscored, as well as equal treatment and financial support. In the 1905 Act there is no mention of the 

positive function of religions, religious freedom is accentuated as a private affair and all financial subsidies are 

terminated: “the French model does not conform to the fifth model, but combines elements of models four and 

five.”  

461
 Cliteur, p. 321. 

462
 Vermeulen, ‘Waarom de vrijheid van godsdienst in de Grondwet moet blijven’, p. 22, also proposes a 

typology: 1. The classical secular model (which is not ‘anti-religious’ but ‘non-religious’ but religion is rendered 

to the private sphere); 2. Model of pluralistic cooperation (recognizing that religion can play a public role; the 

state should reflect the pluralism of its constituents); 3. Established or privileged Church model. 

463
 Surprisingly, Cliteur does not provide as example various European countries with established churches or 

the particular example of secular Turkey, giving the impression that this is merely a historical option. 
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‘état laïque’. The latter form, which Cliteur strongly favors, “does not mix itself with religion. 

Religion is a private matter. It is allowed, but is not financially supported by the community and not 

made visible in parts of the public domain where the state claims to operate with neutrality (judiciary, 

police, army, official meetings).”
464

  

Cliteur restricts the relevance of laïcité, and the confining of religion, only in the public domain of 

(some) state operations. It is not clear if he sees private sector workplaces as public domain -arguably 

under these statements he does not since there ‘there is no state which would purport to be neutral’. He 

states: “religion has to stay invisible there where the state claims to be neutral (‘waar de staat optreedt 

met een pretentie van neutraliteit’). Cliteur does not go as far as to argue religion cannot be visible at 

all in the public domain. The street, after all, is also a ‘public domain’. And there one can -apart from 

safety prescriptions, think of the burqa ban- freely vent out one’s religion. (‘vrijelijk zijn religie 

uitventen’) What laïcité is against, is “the religious urge to manifestation” (“religieuze 

profileringsdwang”) in a situation where the state claims to be neutral, for instance where the state acts 

as an arbiter.”
465

  

So while it is not entirely clear whether a laïcité-admiring Cliteur would also ban any religious “urge 

to manifest” in private sector workplaces for reasons of neutrality and secularism, some fierce 

secularists would clearly go in that direction, advocating a law which would expand laïcité to the 

private sector, or at least certain sectors of it.
466

 This undue extension from ideals and notions from the 

public domain (which are controversial in their interpretation even there) to private sector workplaces 

is unconvincing but threatening to the adequate protection of religious liberty and non-discrimination 

of minorities. Debates on church-state thus often involve the state, the public domain. With regard to 

the private sector workplace -which may be partly in the public space- one may detect a tendency to 

transplant the debate from the state’s neutrality to the companies which employ staff. In Belgium, with 

private companies adopting ‘neutrality policies’ a debate is ongoing, with protagonists and some 

courts seeing the wish to carry forward a ‘neutral image’ parallel to the state as legitimate and 

appropriate for private companies.
467

 Yet the ‘iron logic’ of the separationist model (even in theory) is 

attractive enough to have serious cross-over effects into the private sphere. In particular: 

“In terms of this logic, the argument is sometimes adduced that nonreligious people (may) experience it 

as discrimination when religious people are granted rights that they are denied. This implies 

discrimination in favour of believers against nonbelievers….From this ‘iron logic’ the question ‘why 
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 Cliteur, p. 321-322. 

465
 Cliteur, p. 322. 

466
 For instance, Elisabeth Badinder following the French Baby-Loup involving a day care provider wanting to 

wear a headscarf on the job was critiqued for her statement in France that only Marine le Pen dares defending 

laïcité. Not much later, she went on to receive (together with her husband) an honorary doctorate from the 

Belgian university ULB in 2013. See belga, 20 September 2013, http://www.lalibre.be/culture/politique/robert-

et-elisabeth-badinter-faits-docteurs-honoris-causa-a-l-ulb-523ca31435703eef3a0256fc.  

467
 Infra. Interestingly this development towards ‘neutrality policies’ is taking place in a country where the state 

does recognize and even finance religious communities, and so where a strict church-state relationship is absent. 

http://www.lalibre.be/culture/politique/robert-et-elisabeth-badinter-faits-docteurs-honoris-causa-a-l-ulb-523ca31435703eef3a0256fc
http://www.lalibre.be/culture/politique/robert-et-elisabeth-badinter-faits-docteurs-honoris-causa-a-l-ulb-523ca31435703eef3a0256fc
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believers need special rights?’ was raised in a motion submitted to the Dutch Lower House in 2006. 

This held that if believers are granted religious rights then nonbelievers should be given nonreligious 

rights. Since the latter notion is absurd, it is argued, one has to refuse believers’ claim to religious rights 

as well. However, the notion that granting rights to religious minorities discriminates against 

nonreligious people is equally absurd, since the advantages for the former do not automatically entail 

disadvantages for the latter. Hence to my mind the objection is refutable.”
468

  

 

The more general question remains: what is the role of various ‘church-state’ regimes on the 

protection of religious freedom and protecting against religious discrimination on the ground in 

general and in the workplace in specific? As noted by Durham: 

“[T]he principle of the separation of church and state, so intrinsic to the democratic state, conditions 

attitudes towards religious representations, rituals, and institutions. It makes quite a difference whether 

the principle is interpreted from a cooperative, an accommodative, or laicist angle.”
469

  

 

Historically, the “mere existence in a country of an Established Church or of a State religion usually 

connoted severe discrimination –and sometimes even outright persecution- directed against 

dissenters,”
470

 which would certainly also be felt in the employment context.
471

 But this is no longer 

the case: established churches in some countries are today more “a historic relic than a threat to 

religious freedom.”
472

 What’s more, other ideologies besides a state religion –e.g. laïcité- may be 

considered more hostile to religious minority practices in the public sphere in more recent times. In 

these modern contexts, the issue mobilizing the relevant rights discussed here is the managing of 

religious diversity, involving more ‘lower level’ claims, such as the prohibitions of religious dress in 

educational, employment and public spaces rather than instances of outright religious persecution. 

However, these issues are hardly minor: “while freedom of religion or belief in Europe may not be in 

the same perilous state that it is in other parts of the world, even seemingly minor intrusions on 

freedom of religion or belief can cause great hardship and suffering to those whose freedom is 

restricted.”
473

 In addition, society has every interest in a fair and inclusive treatment of minorities, as 
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 van der Ven, p. 240. 

469
 van der Ven, p. 60; referring to Durham Jr., ‘Perspectives on Religious Liberty: a Comparative framework’. 

470
 Arcot Krishnaswami, Special Rapporteur of the Sub-Commission on Prevention of Discrimination and 

Protection of Minorities, Study of Discrimination in the Matter of Religious Rights and Practices (1960), p. 46-7 

(discussed in Evans, p. 81). 

471
 In particular regarding public sector employment, which explains the banning of ‘religious tests’ in liberal 

constitution for the exercise of public functions. E.g. US Constitution, Article VI, paragraph 3 (‘no religious test 

shall ever be required as a qualification to any office or public trust under the United States.’) 

472
 Krishnaswami, p. 46-7. Still, the fact of a State Church being in existence can be seen to put the principle of 

equal standing in the public sphere into jeopardy. Martha Craven Nussbaum, Liberty of conscience : in defense 

of America's tradition of religious equality (Martha Craven Nussbaum ed, Basic Books 2008).  

473
 Evans, p. 208. 
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“If religious vitality and tolerance are undermined, European democracy and pluralism will be weaker 

for it.”
474

  

 

Despite the ‘bewildering’ variety of church-state regimes,
475

 all Council of Europe states have in 

common that they are to uphold the protection of fundamental rights listed in the Convention 

including the freedom of thought, conscience and religion enshrined in Article 9 ECHR (even if a 

considerable ‘margin of appreciation’ is allowed under ECtHR case law in this area).
476

 Within the EU 

there are also different models. But again, all EU Member States are required to implement the 

Employment Equality Directive, including providing effective protection against religion or belief 

discrimination, and other primary and secondary EU instruments.
477

 

Focusing on the case study countries, it can be noted that Belgium and the Netherlands are home to 

‘selective cooperation’ models, not ‘états laïques’, while in England and Scotland there is formal 

establishment of, respectively, the Church of England and the Church of Scotland. 

 

Table 2: religion question and state-church model in European case study countries 

 

 Pop. (in million) Member State of EU 

or (its predecessors) 

since 

Census includes 

religion? 

State/religion model 

Belgium 10.7 1952 No Selective cooperation 

model with 6 

recognized 

religious/philosophical 

communities (which 

are financed by the 

state)478 
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 Evans, p. 208. 

475
 There is no explicit prohibition of establishment in the Convention or any other international human rights 

treaty, in contrast to the First Amendment to the U.S. Constitution. See Evans, p. 2. 

476
 In contrast, one can note that the U.S. model of protecting ‘free exercise’ is closely related to the ban on 

religious establishment. See First Amendment to the U.S. Constitution (Free exercise and Establishment Clause). 

477
 With regard to religious-ethos companies, art. 4 (2) provides that “Member States may maintain national 

legislation in force at the date of adoption of this Directive or provide for future legislation incorporating 

national practices existing at the date of adoption of this Directive,” but apart from this there is no margin 

provided because of legal or institutional specificities regarding the role of religion.  

478
 Roman Catholicism (recognized at the Belgian independence in 1831); Protestantism and Anglicanism 

(1831), Judaism (1831), Islam (1974), Orthodoxy(1985), and organized secular humanism (1981). The Hindu 

and Buddhist Churches have submitted applications amongst others. For an interesting case: the dance festival 

Laundry Day in 2012 also requested to be recognized as a religion, as part of that year’s theme of ‘spirituality 

and religion’, although their application was not motivated by a goal to obtain state financing. Gunter  Van 

Assche, ‘Laundry Day wil erkende religie worden’ De Morgen  

<http://www.demorgen.be/dm/nl/2590/Festivals/article/detail/1492038/2012/08/28/Laundry-Day-wil-erkende-

religie-worden.dhtml> .The festival organisation argued all conditions were met since they had sufficient 

http://europa.eu/about-eu/countries/member-countries/belgium/index_en.htm


 107 
 

The Netherlands 16.4 1952 No Selective cooperation, 

without financing for 

any religions 

The UK 61.7 1973 Yes (2001; 2011) Establishment: Church 

of England; Church of 

Scotland 

 

In France and the U.S. (but not in Turkey), the separation between state and church is more stern, 

although these two models differ considerably in their approach towards the presence of religion in the 

public space and there remains considerable engagement with religion on the ground and in the U.S. in 

the political sphere as well. Indeed, separation can be instituted to serve two contrasting purposes: 

either to allocate space for religion to blossom or to purging religion from certain spheres. The line of 

separation is also hardly straightforward. In fact, Jefferson’s illustration of the ‘wall of separation’ 

may very well have been a serpentine wall which proved to be a more stable architectural 

construction, as the garden walls he designed at the University of Virginia.
479

 Besides the existence of 

a line between state and church, the positioning of that line is equally, and perhaps even more, 

important: when the state takes over large segments of welfare, health and education, such as in France 

or other social welfare states, the purging of religion has farther-reaching effects than where the 

government remains limited and education, welfare and health are to large extents in the hands of civil 

society, including religious communities such as in the U.S.
480

  

 

Of the three case countries, none thus has laïcité officially written into its Constitution or founding 

documents. Belgium has a system of recognition and financing of the Roman Catholic church and 

minority religions and -as an unicum- organized secular humanism;
481

 the Netherlands abolished 

financing of religions but maintains forms of cooperation; the UK is home to two albeit ‘weakly’ 

established Churches, in England and in Scotland.
482

 Nonetheless, especially in French-speaking 

                                                                                                                                                                                     
adherents (60.000 attendees of the dance festival), was long-established in Belgium (since 1998) the organisation 

was sufficiently organized and represented a societal interest (maatschappelijk belang) considering the 15 years 

of reputation as a prime dance festival. 

479
 Prof. Cole Durham’s opening speech, Third ICLARS (International Consortium for Law and Religion 

Studies) conference Virginia, 21-23 August 2013; See 

http://www.iclrs.org/content/blurb/files/ICLARS%20Final%20Program%20(web%20version).pdf for an image 

of the serpentine garden walls at the University of Virginia. 

480
 Comment made by Prof. Matthias Storme, as respondent to presentation by Paul Cliteur at KU Leuven. Open 

seminarie by Prof. Paul Cliteur on ‘Soevereiniteit, vrijheid van meningsuiting en globalisering’, 18 April 2013, 

Law faculty KU Leuven. 

481
 De Pooter, p. 58-59.  

482
 There is no established church in Wales since the Welsh Church Act 1914 (formal disestablishment effected 

since 1920). 

http://europa.eu/about-eu/countries/member-countries/netherlands/index_en.htm
http://europa.eu/about-eu/countries/member-countries/unitedkingdom/index_en.htm
http://www.iclrs.org/content/blurb/files/ICLARS%20Final%20Program%20(web%20version).pdf
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Belgium, the term laïcité or laique is often invoked, having been drawn from the French context.
483

 

Also, in the Netherlands, there are protagonists of laïcité.
484

 

The various constitutional models of State-religion arrangements, reflecting a diversity of histories, 

have also evolved more recently to some extent because of different degrees of experience with 

religious diversity in society: Belgium’s system of recognized religions was early to recognize Islam 

as the new immigrant religion in 1974 and is unique in its recognition of secular humanism on par 

with five recognized religions
485

; the Netherlands is traditionally pluralistic (pillarized) with a 

predominance of Reformed Christianity; England is traditionally Anglican with contemporary 

pluralism called ‘super-diverse.
486

 

 

One can add the debates on the (fuzzy term) ‘secularism’ here. Political secularism, like democracy, 

has been called “central to modernity and therefore one of the dominant ideas of the twentieth 

century.”
487

 To be sure, the term “secularism” has multiple meanings, and is often used ‘sloppily’ 

without defining its purposed meaning. Veit Bader has identified some 12 different meanings of the 

term.
488

 Despite all variations when it comes to church-state systems, most countries can be considered 

as (politically) ‘secular’, meaning that the political and the religious constitute distinct spheres but 

with linkages.
489

 Modood defines secularism as “institutional arrangements such that religious 

authority and religious reasons for action and political authority and political reasons for action are 

distinguished; so, political authority does not rest on religious authority and the latter does not 

dominate political authority.”
490

 This understanding of secularism (nondomination of the political 

authority by religious authority) does not call for an absolute separation of religion and state, nor 
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 Where it is not enshrined in the Constitution but rather in a Law of 1905. See Franck Fregosi and Deniz 

Kosulu, ‘Religion and religious discrimination in the French workplace: Increasing tensions, heated debates, 

perceptions of labour unionists and pragmatic best practices’ 13 International Journal of Discrimination and the 

Law.(quoting labour union leaders in France as to their (mis)understandings of the 1905 Law) 

484
 Cliteur, p. 300-308 (seeking to clear up three ‘common misconceptions’, namely that laïcité is foreign to the 

Dutch culture, is hostile towards religion, is unable to generate a feeling of social cohesion.) 

485
 X., ‘België blootgelegd: de erkende erediensten’ De Standaard  

<http://www.standaard.be/extra/pdf/belgieblootgelegd/bb9/bb9pagina3.pdf> , p. 3 

486
 Steven Vertovec, ‘Super-diversity and its implications’ 30 Ethnic and Racial Studies 1024.  

487
 Tariq Modood, ‘Is There a Crisis of Secularism in Western Europe?’ 73 Sociology of Religion 130, p. 2. 

488
 Veit Bader, ‘Constitutionalizing secularism, alternative secularisms or liberal-democratic constitutionalism? 

A critical reading of some Turkish, ECtHR and Indian Supreme Court cases on ‘secularism’’ 6 Utrecht Law 

Review 8 (developing a taxonomy of twelve different meanings of 'secularism' based on a comparative study of 

Turkish and Indian Supreme Court cases, and arguing these are incompatible with each other and with the hard 

core of liberal-democratic constitutions. Bader proposes to abandon the concept and opt for ‘liberal-democratic 

constitutionalism’ instead.) 

489
 See Modood, ‘Is There a Crisis of Secularism in Western Europe?’, seeing political secularism as any 

institutional arrangement where ‘political authority does not rest on religious authority and the latter does not 

dominate political authority’. 

490
 Modood, ‘Is There a Crisis of Secularism in Western Europe?’, p.1. 
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hostility by the state towards religion. Arguably, all three Western European case country studies are 

politically ‘secular’ countries (despite the fact that this is not explicitly stated in their constitutions of 

Belgium and the Netherlands
491

), when the notion ‘secularism’ is used in this broad –‘minimal’ 

conception. In Cliteur’s typology, all forms except the ‘cuius region, eius religio’ form (second form) 

would be considered ‘secular’ (although Cliteur does not use the term and refers to laïcité as his 

preferred form also for the Netherlands).
492

  

Certain countries do have ‘secularism’ explicitly written in their Constitution, thus would offer 

interesting cases in this regard. In India, a non-Western case study that has drawn attention for its way 

of religious diversity management, secularism is written into the Constitution, but secularism there is 

“about symmetrical or even-handed treatment rather than a complete separation between the state and 

religion:  

“In the words of Amartya Sen, the ‘dominant approach’ to secularism in India has been ‘a basic 

symmetry of treatment’ of various religious communities rather than a ‘demand that the state must stay 

clear of any association with any religious matter whatsoever.’ Defining secularism as symmetrical 

treatment and equal respect means that the government may take an active role in promoting religious 

freedom, as long as this is done for all.”
493

 

 

Also in Turkey, the principle of laiklik is written in the Constitution. “Turkish laiklik, as French 

predominant laïcité, is not pluralist, inclusive or moderate and defenders of alternative secularisms 

might say it is a badly distorted (Kemalist) interpretation of a good principle.”
494

 Thus, in these two 

‘officially secular’ countries, the understanding of secularism and what happens in laws, policies, and 

on the ground is highly dissimilar. 

 

Bader describes secularism as a “‘very complex, polysemic and – as all our basic concepts – an 

essentially contested concept but also a ‘fuzzy’, chameleonic, highly misleading or ‘cacophonous’ 

concept.”
495

 He considers (but rejects) two alternative approaches towards the problematic status of 

secularism in constitutional theory: first, the endeavor proposed by András Sajó – a Judge at the 

European Court of Human Rights to develop a “‘more robust theory of constitutional secularism’ …to 
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 In fact very few liberal democracies have ‘secularism’ enshrined in their constitutions: A. Sajó, ‘Preliminaries 

to a concept of constitutional secularism’, 2008 International Journal of Constitutional Law, no. 6, p. 617. India 

is one of the countries where the term does figure in its constitution, but with a specific meaning of equi-distance 

to all religions. 

492
 SeeCliteur. 

493
 Laura Dudley Jenkins, ‘Diversity and the Constitution in India: What is religious freedom?’ 57 Drake L Rev 

913, p. 919. 

494
 Bader, ‘Constitutionalizing secularism, alternative secularisms or liberal-democratic constitutionalism? A 

critical reading of some Turkish, ECtHR and Indian Supreme Court cases on ‘secularism’’, p. 13. 
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 Bader, ‘Constitutionalizing secularism, alternative secularisms or liberal-democratic constitutionalism? A 

critical reading of some Turkish, ECtHR and Indian Supreme Court cases on ‘secularism’’, p. 9. 
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‘defend’ vulnerable constitutions against the threats of (‘strong’) religions.”
496

 Second, the position 

defended by a range of scholars who seek to “contextualize secularism also in normative theory and 

constitutional law by developing theories of alternative secularism(s): ‘inclusive’, ‘passive’, 

‘moderate’, ‘evolutionary’, ‘weak’, ‘tolerant’, ‘liberal’, ‘benevolent’ or ‘ameliorative’ secularism, 

laïcité plurielle, positive, de gestion, bien entendue in opposition to ‘exclusive’, ‘assertive’, 

‘aggressive’, ‘strong’, ‘intolerant’, ‘statist’, or ‘malevolent’ secularism.”
497

  

 

While Modood would adopt a very broad understanding of the terms and sees most states (and all 

liberal-democratic systems) as secular, Bader has argued the term should be abandoned altogether 

since various meanings are “incompatible with each other and with the hard core of liberal-democratic 

constitutions”
498

 unconvinced by the argument that the term merits keeping since ‘too many 

controversies have already been stated in these terms.’
499

 Bader proposes the rather radical route of 

jettisoning ‘secularism’ and putting our efforts in other projects and expressing ourselves in other 

jargon. “If we are able to discuss the substantive issues of state-religion relations with less fuzzy 

concepts we should do so instead of translating all and everything into the language of ‘secularism’. 

… fortunately, constitutions and constitutional jurisprudence provide for such concepts both in terms 

of rights or first-order principles and in terms of ‘underlying values’ or second-order principles. The 

absence of ‘secularism’ in most liberal-democratic constitutions demonstrates this clearly.”
500

 And he 

argues this is indeed possible, concluding that: 

“I am convinced that we are better able to economize our moral disagreements or to resolve the 

substantive constitutional, legal, jurisprudential and institutional issues and controversies by avoiding to 

restate them in terms of ‘secularism’ or ‘alternative secularisms’.”
501
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 Bader, ‘Constitutionalizing secularism, alternative secularisms or liberal-democratic constitutionalism? A 
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In the context of religious rights, Van der ven has also stressed the need that “interpretations of some 

political principles that dominate the current political debate ... be critically reflected upon: the 

individualistic interpretation of minority rights, the seperationist interpretation of the separation 

between church and state, the secularist interpretation of religious freedom, and the uniformistic 

interpretation of the state’s legal unity.”
502

 Indeed, if secularism is an intermediary goal and ultimately 

aims to ‘promote religious freedom’, then it is not clear why the debate cannot be phrased in terms of 

the final goal directly. Besides common sense, there is a compelling reason in that the concept of 

secularism (or better ‘the commitment to the separation of Church and State'), just as ‘neutrality’, has 

been used as a ‘guise’ for persecution of discrimination on the basis of religion or belief.
503 

 

Bader sees ‘basic rights’, such as freedom of thought, conscience and religion as ‘first-order 

principles’ (the values upon which it is based, such as personal autonomy and freedom would then be 

second-order principles). In other words, in cases and controversies involving religion in the 

workplace, we can engage in the debate without reference to the fuzzy concept of secularism, instead 

talking about what this ‘basic right’ should entail considering the values (sometimes contradicting) 

upon which it is based. The benefit is that liberal-democratic countries all share commitments towards 

human rights, including the freedom of thought, conscience and religion (e.g. Article 9 ECHR; 

constitutional law) and the principle of non-discrimination, and that a better comparison is possible 

then via the intermediary fuzzy concept of secularism (and neutrality). In fact, “the principle of 

constitutional secularism does not allow one to investigate, but rather it conceptually 

eliminates deep and serious tensions between ‘secularism’ and liberal-democratic 

constitutionalism (e.g. in Turkey).”
504

 In the end, 

“the really important substantive issue is not whether states and politics are ‘modern’ or ‘secular’, 

whatever that may mean, but rather whether they are liberal-democratic…”
505

 

 

Secularism may be retained as a useful concept if its use facilitates better realization of first-order 

principles, basic rights.
506

 So the question is how conceptions of secularism are conducive to these 

                                                           
502

 van der Ven, p. 261. It could be argued that, as opposed to the granting of religious minority rights, 

reasonable accommodations requires no fundamental rethinking of such deep-held presumption and remains a 

modest approach to address inequalities and unfairness related to religion and belief in Europe. But in fact, 

generating acceptance for the ‘moderate’ reasonable accommodation framework may just as well necessitate 

such exercise in today’s multicultural societies. 

503
 Emma McCarron, ‘Veiled racism: the manipulation of gender equality to oppress Muslim women’  

<http://www.enargywebzine.eu/spip.php?article254> (discussing the ‘persecution of Muslims under the guise of 

France’s commitment to the separation between Church and State’). 

504
 Bader, ‘Constitutionalizing secularism, alternative secularisms or liberal-democratic constitutionalism? A 

critical reading of some Turkish, ECtHR and Indian Supreme Court cases on ‘secularism’’, p. 10.  

505
 Bader, ‘Constitutionalizing secularism, alternative secularisms or liberal-democratic constitutionalism? A 

critical reading of some Turkish, ECtHR and Indian Supreme Court cases on ‘secularism’’, p. 10. (all italics in 

the original) 
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commitments in the changing societal context where new players and new issues have entered the 

picture. The proof of the pudding will be in the eating: are debates and interventions motivated by 

‘secular politics’ conducive to guarantee meaningful freedom of religion and equality in various 

domains of social life, or do they result in exactly the opposite? The answer no doubt lies somewhere 

in the middle, but it is a challenge to prevent arguments of secularism, strongly affiliated with the 

equally fluid idea of neutrality, from being misconstrued, misinterpreted and used as a guise to purge 

religion, and restrict freedom of religion of individuals and groups. Even in the case of public servants, 

the discussion of religious symbols and dress need not be framed in terms of secularism and neutrality, 

but rather in terms of freedom and non-discrimination –of both civil servants and of the public. In 

doing so, it can be made more clear that the reconciling of freedom of religion and the freedom from 

religion is a challenging task which can not be avoided by purging religion altogether from public 

offices.  

 

When it comes to private workplaces, the connection with secularism and neutrality is even more 

remote. Erasing the jargon here may be less radical than jettisoning it completely from political and 

philosophical debates. Pursuing these ‘ideals’ of secularism and neutrality should not be seen as 

legitimate aims, certainly if sometimes it is used disingenuously to exclude religious individuals (and 

the perceived conflicts these would carry with them) and often results in such exclusion despite good 

intentions. Conceptual de-cluttering, and refocusing on core values and commitments including 

fundamental human rights including non-discrimination and equality, can be a first step towards 

measures which allow solid protections and inclusion for individuals and groups who are too often 

forced to short-sell themselves and their talents.  

 

1.1.5.  Law and limitations from the perspective of the ‘shop floor of social life’: the ‘social 

working’ of the law perspective  

 

                                                                                                                                                                                     
506

 See e.g. Bader, ‘Constitutionalizing secularism, alternative secularisms or liberal-democratic 

constitutionalism? A critical reading of some Turkish, ECtHR and Indian Supreme Court cases on ‘secularism’’, 

p. 12 (“If ‘secularism’ is not a constitutional first-order principle, as is conceded by Sajó, it might be a second 

order principle we can appeal to as a guideline in balancing rights. We do not only regularly appeal to ‘public 

order’, ‘morals’ or to ‘proportionality’ (further defined by case law) but also to principles (my favorite ones in 

brackets) such as (embedded) ‘impartiality’, (relational) ‘neutrality’ or ‘fairness’ (as even-handedness in cultural 

matters), and it seems that we cannot do without at least some of such abstract principles. Yet we should do so 

very carefully because they are characterized by higher degrees of under-determinacy (wide margins of 

discretion for Justices) compared to constitutional rights and principles and we should also respect a principle of 

parsimony: keep their number as small as possible. My claim is that ‘secularism’ either only repeats, in an 

unclear way, things that are articulated much more clearly by the other principles just mentioned or introduces at 

this meta-level an enormous amount of ambiguity, fuzziness, even complete indeterminacy, and incompatibility. 

It cannot guide our weighing but distorts and undermines all reasonable balances. In short, it is certainly the 

wrong second-order principle, or so I want to show.”) 



 113 
 

The last overarching issue discussed in Part I -before turning to the treatment of religion in the 

workplace under the legal protective systems of the ECHR and the EU- is the ‘social workings’ of the 

law perspective. Eventhough this research is essentially a comparative legal analysis of the different 

mechanisms and layers of protection for religious and philosophical beliefs and practices of employees 

in the mainstream private workplace, it does acknowledge (and wishes to emphasize) that case law 

cannot reveal the entire picture although it may be indicative or symptomatic for larger developments 

taking place on the ground. And ultimately the interest should be in what goes on ‘in the shopfloor of 

social life’, i.e. what employees with religious or belief-based commitments are facing on an everyday 

basis in actual workplaces across Europe. If case law analysis can serve as a gateway to better 

understanding of those developments on the ground, it constitutes a significant source of insight which 

can be utilized when deciding which remedies to serve up and which measures to advocate in the hope 

that they can improve the opportunities, inclusion and socio-economic status of religious minorities.  

It will be argued below that both human rights and anti-discrimination law come with limitations in 

their practical implementation, but in fact some of the shortcomings and limitations may apply in case 

of any law seeking to make society more equal and fair by changing people’s behaviors towards 

others, especially when such behavior is often grounded in implicit bias or prejudice. Such limitations 

will not escape in the case of a legal duty of reasonable accommodations either.
507

 To an important 

extent, limitations are inherent to the following vision of what law is and how it operates in society. 

The vision I assume on the working of the law is not an instrumental one, but rather one which regards 

and takes into account the ‘social working of the law’, as elaborated by the discipline of sociology of 

law
508

 and in particular by John Griffiths,
509

 which looks into the effect of the written law on the books 

on the ‘shop floor of social life’. The theory stands in tension with the idea of transformative law (and 

thus can be used by those who argue we should not rock the boat and go too far off from the status 

quo), and in that respect presents a real challenge for the position advanced in this analysis pro 

reasonable accommodations. But I believe that arguments pro can also be advanced under this 

perspective of the workings of the law. What’s more, the reality of employee coping mechanisms, as 

illustrated in case law and social science research, either adopted individually or as a group to deal 

with certain realities in the workplace (and the importance of these and other workplace mechanisms) 

can be properly explained within the framework of this theory and this is a strong drawing point. One 

coping mechanism is to not make use of existing rights, for various reasons. While we can understand 

                                                           
507

 Although arguments could be drawn from the social workings of law theory that support the argument that a 

duty of reasonable accommodation, being more clearly and directly formulated, would have better social effects, 

Infra. 

508
 Within sociology of law, research into the effectiveness of legislation has been given most attention, i.e. it is a 

good source for debates and insights on the social, real-life, effects of legislation. See Griffiths, p. 313. 

509
 See generally: John Griffiths and Heleen Weyers (eds), De sociale werking van recht: een kennismaking met 

de rechstsociologie en rechtsantropologie (Ars Equi Libri 2005); John Griffiths, ‘The social working of legal 

rules’ 48 Journal of legal pluralism 1, p. 1-84. The ‘spiritual grandmother’ of the social working approach being 

legal anthropologist Sally Falk Moore, see Griffiths, ‘The social working of anti-discrimination law’, p. 316.  
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this at an individual level, it can be problematic on a more general level if people repeatedly and 

routinely decide personal and social conditions are not ripe or conducive to mobilizing rights, making 

the cleavage between what the law, even human rights, entitles people to and what people actually do 

with those rights too wide. 

Griffiths juxtaposes two paradigms under which the effectiveness of legislation is addressed: an old 

‘sterile’ one he calls ‘instrumentalism’ and a new, more promising understanding emerging under the 

‘social working’ approach. The instrumentalist approach, even if largely discredited in sociology of 

law, still looms large with lawyers, law students
510

 and the wider public: law is seen as  

“an instrument in the hands of a policy-maker: a command that those addressed are expected to obey, 

thereby bringing about a desired change. If they do not obey, the long arm of the law will force them to 

do so. In this way, the command not to discriminate, for example, produces non-discriminatory 

behavior, thereby promoting social equality.”
511

  

 

All the while, in reality the law is often not obeyed, or is not applied as the lawmakers intended it, and 

yet nothing is done about it: the people involved or the enforcing authorities let it ‘pass’, for instance, 

because of limitations in time and resources or because they fear even further negative effects brought 

about by enforcement or litigation. Griffiths argues the social workings approach, albeit also a 

theoretical approach, has practical value for legal scholars, legislators and policy-makers as it “calls 

attention to a number of points at which legislative intervention to change established patterns of 

social interaction can fail.”
512

 Law under the social working approach is seen from the shop floor of 

social life, thus from a bottom-up rather than a top-down perspective since it is argued that ultimately 

“[i]t is the specific features of the shop floor that largely determine the social effects of a legal rule.”
513

 

One should thus start from the concrete social situation in a local shop floor, in our case being various 

kinds of workplaces where religious employees work or would want to work (potentially any 

workplace). Case law in the area of religion and the workplace provides important insights in the 

actions of employees, but the picture is fragmented and more social science and fieldwork is necessary 

to shed more light,
514

 especially since large surveys such as the eurobarometer have proven the (self-

                                                           
510

 Incidentally, first year law students at the KU Leuven in the basic introduction to the law class (Bronnen en 

Beginselen) are taught that the law is a ‘command telling people how to behave or not to behave in certain 

situations or face the consequences’. Paul Van Orshoven, Inleiding tot de bronnen en de beginselen van het recht 

(Acco 2000).  
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 Griffiths, ‘The social working of anti-discrimination law’, p. 314. 
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 Griffiths, ‘The social working of anti-discrimination law’, p. 313. 
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 Griffiths, ‘The social working of anti-discrimination law’, p. 315-6. 

514
 E.g., Ghumman and Ryan, ‘Not welcome here: Discrimination towards women who wear the Muslim 

headscarf’. The authors state that field experiments such as theirs into the actual behaviours of employers 

towards hijabis are very rare. 
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admitted) lack of knowledge about the content of non-discrimination rights and what to do in case of 

perceived discrimination.
515

  

A legal rule reduced to its essence is, as Griffiths argues, merely “words on paper”. Accordingly, one 

can wonder “how is it possible that such a thing could influence behaviour that often takes place at a 

great remove, in both distance and time, from the legislative act?”
516

 A trivial but fundamental point is 

that for a rule to produce social effects, “people must actually use the rule.”
517

 Some rules do not 

produce such social effects since they are simply not used by those concerned. For instance, Article 

20, 5° of the Belgian Labour Agreements Act of 3 July 1978 (Arbeidsovereenkomstenwet) obliges an 

employer to allow the employee the ‘necessary time’ to fulfill his religious duties (as well as his civil 

duties),
518

 yet few employees (or trade unionists) know about this black letter rule.
519

 What’s more, the 

meaning of the rule (the employer duty) has been hollowed out through minimalistic interpretation.
520

 

Unsurprisingly, case law decisions, especially recent ones, applying the rule are highly rare. Non-

utilization of a rule on the books can be explained by a number of things, or otherwise said, a number 

of factors need to be met before a rule is applied in practice/creates social effect:  

“The actors concerned must know of the rule and understand its meaning. They must be aware of the 

relevant facts. They must have a sufficient motive for using the rule and must consider doing so feasible 

and appropriate under the circumstances. And they must not have overriding motives for not using it. … 

these simple preconditions for the transformation of words on paper into behaviour contemplated by the 

legislator are often very problematic.”
521

  

 

In the example of Article 20, 5° of the Belgian Labour Agreements Act, a number of things may be 

going on/missing: a lack of knowledge amongst employees and their organisations (trade unions) and 
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 See Justice. 

516
 Griffiths, ‘The social working of anti-discrimination law’, p. 315. 
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 Griffiths, ‘The social working of anti-discrimination law’, p. 315. 

518
 Art. 20, 5° of the Belgian Labour Agreements Act of 3 July 1978 (Arbeidsovereenkomstenwet) (‘De 

werkgever is verplicht:…5° de werknemer de nodige tijd te geven om zijn geloofsplichten, alsmede zijn 
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werknemer en werkgever (Maklu 2000), p. 84-85. (this leave is in principle non-remunerated) The legislator 

intended for this duty to not be limited to one specific religion or to public holidays (wettelijke feestdagen: 

Hand. Kamer, 1889-99, 28 March 1899, 966 ‘Cet amendement reconnaît à l’ouvrier le droit de remplir ses 

devoirs religieux les jours de fêtes de precept de son culte. » See De Pooter, p. 60.  
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 Interestingly, in the final report of the Belgian Roundtables on Interculturalism where an ambitious 

recommendation is made to the government for reforming the official holiday schedule, there is also no mention 

of this provision. See Marie-Claire Foblets and Christine Kulakowski, Final report Roundtables of 

Interculturalism (Rondetafels van de Interculturaliteit) (8 November 2010), (chapter on employment, p. 68). 
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that this provision does not entitle a teacher to a ‘separate holiday arrangement to fulfill individual religious 

duties.’ Labour Court of Appeals Antwerp, section Hasselt,18 April 1989, Limb. Rechtsl. 1989, 105. See also 

other case law in Daniël Cuypers, Catherine Meeusen and Mary Kempen, 'Culturele minderheden in het sociaal 

recht’ in Centrum Grondslagen van het recht-UFSIA (ed), Recht en verdraagzaamheid in de multiculturele 

samenleving (Maklu 1993), 256 (case law references in FN 95). 
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lawyers; social or workplace circumstances may make the lone well-informed employee unwilling to 

mobilize a little known rule before the employer or the court; the issue at stake (e.g. getting some 

unpaid time off for prayers) may not be perceived as important enough to jeopardize an employment 

relationship; there may be other less contentious ways to obtain time off to meet religious duties (e.g. 

by making use of free days), and so on. But another reason the rule is not applied may be that the 

courts have basically disregarded it, effectively rejecting the goal of the rule. Employees (or their 

counsel) with full knowledge about the legal situation at the shop floor level thus have “an overriding 

motive to not use” the legal rule, namely because their claim will very likely be turned down by a 

court (one could question whether certain hollowing interpretations by courts effectively erase the 

existence of a given rule
522

). In this way, decisions by courts, and the messaging such decisions 

provide, should be calculated in the actions of employees and their advocates. This means courts 

mediate in the process of employees grasping legal rules, their rights and duties, sometimes effectively 

altering the content of the rule and its effect on the ground.
523

 Thus even though “the process of 

interpretation [of the factual situation] is dominated by the actor's immediate social surroundings”
524

, 

judicial decisions can invalidate and redirect those interpretations.  

“Whether it be a workplace, a neighbourhood, a sport club, a hospital, an educational institution, or 

whatever, a local shop floor has a major influence on all of the conditions that must be met before a rule 

will be used. An actor, for example, must interpret both the factual and the legal information he or she 

possesses, and as we will see, the process of interpretation is dominated by the actor's immediate social 

surroundings. Local social fields have and enforce their own behavioral expectations and these may be 

quite different from those contained in legal rules: the rules of the shop floor may for example require 

behaviour that the law considers illegal – such as discrimination - or they may deem it improper to 

complain to outside authorities about local behaviour. Such shop-floor rules may, for an actor who is 

highly dependent on shop-floor relationships, be a strong motive for not invoking the law.”
525

  

 

When it comes to rules or concepts with a level of openness (‘open norms’) such as the prohibition of 

indirect discrimination, proportionality of a measure, legitimate aim, reasonableness, and so on, the 
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 The same debate could be discussed for the de minimis standard in the US, however there I would argue the 

interpretation of the US Supreme Court to give the duty to reasonably accommodate for religion in Hardison a 

limited reach still produces significant and useful effect, in part considering the legal professional situation 
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legislature has effectively referred the important task of setting parameters to the courts. Griffith 

expresses it as follows:  

“The legislator is often caught on the horns of a dilemma. Effective communication of legal information 

to the shop floor requires the use of rather general, socially well-understood concepts like 'equality' and 

'discrimination', but if the legal information the public receives makes use of such concepts, the social 

meaning of a legal rule will not be what the legislator intended but what ordinary people on the shop 

floor understand.”
526

 

 

Thus in the case of indirect discrimination, for instance, courts will have considerable leeway to 

deciding what is a legitimate aim and whether the restrictive measure at stake is necessary and 

appropriate (proportional to the legitimate goal), explaining the different interpretations by domestic 

courts across Europe. For instance, in Belgian employment disputes involving a Muslim headscarf 

courts have found for the employer who sought to institute a ‘neutrality policy’ implying that 

employees (all or front-office only) is prohibited from manifesting their religion though dress or other 

visible signs. Dismissals based on the ‘refusal’ to abide by legitimate and proportionate dress codes 

were thus considered justified.
527

 In contrast, in the Netherlands as well as in the UK the neutrality 

argument has been dismissed.
528

 Some cases have received generous media coverage, thus transmitting 

the messaging of the court to the wider public. In this way, courts aided by the media –as conduits- 

play instrumental roles in the transmission process
529

 that carries legal information from the law on the 

books to potential beneficiaries and actors on the shopfloor of social life; judicial decisions thus feed 

into how a rule is interpreted at the shop floor level, sometimes transforming or misforming its 

meaning.
530

 

 

The social workings perspective on the working of rules in the workplace shows affiliation with 

studies in ‘legal pluralism’
531

; this term connotes situations of co-existence of several legal systems or 
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 Griffiths, ‘The social working of anti-discrimination law’, p. 318. 
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 E.g. G4S case, infra.  
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 Not rarely is this transmission process in fact “a ‘transformation’ process in which the original legislative 

message gets distorted and truncated.” Griffiths, ‘The social working of anti-discrimination law’, p. 317. 
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 Griffiths distinguishes between ‘general effects’ and ‘specific effects’. The former is the effect of the rule at 

the shop floor in general, while the latter refers to cases of enforcement by the courts. However, in our specific 

cases, generous coverage of cases bridges both effects. 
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 While studies in ‘legal pluralism’ topics arose and blossomed in exotic locales abroad, the concept has also 

been applied more closer to home to depict the situation of minorities living in Europe: those minorities, 

especially if they hold on to rules and practices from their country or place of origin (caught under the notion of 

‘transnationalism’) need to find ways to reconcile possibly contrasting demands from different legal orders (at 

the most simple and basic level: the demands of Sharia law versus Western law on, e.g., marriage and divorce). 

See generally Journal for Legal Pluralism; Brian Tamanaha, ‘The folly of the 'social scientific' concept of legal 

pluralism’ 20 Journal of Law and Society 192 Christine Parker, ‘The pluralization of regulation.(Legal 

Pluralism, Privatization of Law and Multiculturalism)’ 9 Theoretical Inquiries in Law 349. 
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normative orders, something that is more the rule rather than the exception. It remains important to 

bear in mind the existence of various normative orders and to acknowledge that employment 

legislation is not inserted into a ‘vacuity’. When it comes to religious identity in the workplace, more 

than one competing normative system is relevant for employees: rules and expectations of the 

religious or cultural community, the practices and standards applicable in the specific workplace, and 

the official legal system (including human rights, non-discrimination, labour law). In this sense, the 

workplace can be seen as a “semi-autonomous social fields” (SASFs)
532

 where negotiations take place 

‘in the shadow of the law’ (and thus are not totally absorbed in official rules and standards). Semi-

autonomy
533

 refers to a setting that on the one hand “can generate rules and customs and symbols 

internally”, but on the other hand, “is also vulnerable to rules and decisions and other forces emanating 

from the larger world.” For this reason, “persons inside the social field can mobilize those outside 

forces, or threaten to do so, in their bargaining with each other.”
534

 

Griffith, like Falk Moore before him, laments the “lack of attention to the shop floor” which is 

commonplace when designing legal policy, even though that should ideally happen if legislators seek 

to adopt socially effective legal rules. Human rights was certainly not designed with situations 

regarding the workplace in mind, at least not primarily, but one could ask the question with regard to 

employment non-discrimination law including the Employment Equality Directive. Did the Directive 

in its design take into account the characteristics of ‘workplaces’ in an attempt to match the instrument 

to the intended actors and social situation?
535

 In practice that would seem very hard to do with such 

general rules directed towards a wide variety of workplaces (private and public, in various sectors of 

the economy, in male and female-dominated professions, in small, mid-size and large workplaces, in 

agricultural plants, manufacturing factories and in the service sector, etc.). A rule well-designed to 

mediate the conditions present in a particular workplace may be counter-productive in another, yet this 

is an inherent dilemma with a general, non –sector specific rule. However, to some extent this may be 

remedied by designing effective awareness campaigns and other soft measures to enforce non-

discrimination law with the characteristics of specific sectors or industries in mind. 
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 The term semi-autonomous social fields was coined by Sally Falk Moore in 1973. Moore applied the concept 

to (amongst others) the New York garment industry, thus taking a ‘sectoral approach’. Sally Falk Moore, ‘Law 

and Social Change: The Semi-Autonomous Social Field as an Appropriate Subject of Study’ 7 Law & Society 

Review 719; As Moore noted, “between the body politic and the individual, there are interposed various smaller 

organized social fields to which the individual ‘belongs.’” These social fields have “rule-making capacity, and 

the means to induce or coerce compliance.” 

533
 N.B. complete autonomy and total absence of autonomy are theoretically possible but very rare, if they exist 

at all. 

534
 Moore Moore, p. 729. 

535
 Griffiths himselfis brief on this point: “I have no reason to suppose the situation is different as far as 

antidiscrimination law is concerned.” Griffiths, ‘The social working of anti-discrimination law’, p. 316, 
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As said, the social working theory may be useful for legislative design purposes but it is also sobering; 

it not only points to requisites to increase effectiveness of legal rules (requiring clear unsophisticated 

language,
536

 stressing the importance of the transmission process, incentivizing compliance and 

mobilizing informal social control
537

) but it also shows the limits of the law, nuancing its 

transformative potentials on society:  

“The rules adopted cannot deviate very much from what is considered reasonable on the shop floor, or 

they will not secure the support of local social control”
538

 and “so long as the legislator does not march 

too far in advance of developments in social norms, legislation can help to articulate them, thus making 

the applicable norms clear and indisputable, at which point informal control can assume the task of 

enforcement.”
539

  

 

Similar to the social workings of the law perspective, Moore - already in 1973- noted that the role of 

the law should be nuanced since “[r]elationships long established in persisting semi-autonomous social 

fields are difficult to do away with instantly by legislative measures.”
540

 Again there is a warning 

against too audacious legal standards with unrealistic high hopes about changing people’s 

longstanding behaviours: 

“[I]nnovative legislation or other attempts to direct change often fail to achieve their intended 

purposes…frequently carry with them unplanned and unexpected consequences. …partly because new 

laws are thrust upon going social arrangements.”
541

  

 

In addition, with regard to the economic sphere in specific, Weber –even before Moore- noted that 

“the inclination to forego economic opportunity simply in order to act legally is obviously slight…” 

and “private interested parties …are in a position to distort the intended meaning of a legal norm to the 

point of turning it into its very opposite.”
542
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 Since “much of the public to whom anti-discrimination rules [and human rights] are addressed is diffuse, 

inexpert and not oriented toward this sort of thing: small businesses, individual home-owners and small 
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As such, audacious legislation (which human rights and non-discrimination law arguably amount to) 

may not appear warranted under the social workings perspective: a less perfect rule that ‘works’ is 

better than a perfect one that does not, the status quo can only be shifted with minor adjustments. This 

is in stark contrast to the instrumental approach, under which ‘the sky is the limit’ and society is 

infinitely moldable, making it an attractive perspective for ambitious legislators and social engineers. 

The social workings theory stands in tension with legal rules in areas such as human rights and anti-

discrimination law, where the social situation is far from the normative ideals of the law. What’s more, 

when the situations to be corrected are not only due to overt and explicit discrimination that 

disadvantage minorities, but rather are the result of implicit bias and stereotyping one could question 

the tenability of remedial legal tools.  

 

While law may be seen at most as a modest vehicle of social and economical progress for excluded 

minorities, other non-legal approaches which focus on workplace culture may be more called for 

under the social workings approach. For instance, the endeavor by Green to “identify… work culture 

as a source of discrimination in the modem workplace” and in particular specific “employment 

demands to assimilate”
543

 would fall under this. In the current analysis, however, the focus will remain 

on the law and ways to address the legal framework to (strategically) generate incentives for 

improvement of the position of those torn between conflicting religion or belief and professional 

duties. The main legislative alteration proposed is an explicit incorporation of a duty of reasonable 

accommodations complementing the current legal instruments available to employees.  

 

In the debate surrounding reasonable accommodation, and the question whether it makes good sense 

to adopt a legally enforceable explicit duty of reasonable accommodation for employers,
544

 this 

theoretical perspective necessitates a modest view of what such legal rule would do in practice, and 

what ‘general effects’ it may produce in everyday work settings apart from (or in addition to) the 

‘specific effects’ when the rule is enforced through the court system. But it also provides arguments in 

favor of a more straightforward and understandable rule (reasonable accommodation versus indirect 

discrimination) allowing employers and employees to frame their issues in a more positive fashion. 

Finally, it also guides some accompanying conditions to improve the general effects of such duty: 

improved transmission of knowledge of the rule to the shop floor (and in the language of the shop 

floor) and incentivizing compliance by promoting informal social control. The fact that 

accommodating for religious beliefs and practices in the workplace may diverge from the current 

social norm constitutes an apparent challenge for its application in practice and the effective 
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 Green (identifying work culture as a source of discrimination and proposing a non-legal-rights approach to 

trigger change in discriminatory work culture; noting that discrimination has both individual and organizational 

dimensions). 
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ameliorization of the situation of vulnerable employees, certainly when in a given context social 

support for such right is lacking and there is resistance against affording ‘special rights’ to religious 

employees (arguments of formal equality is sometimes mobilized when formulating such objections).  

Such resistance against the idea of a legally enforceable reasonable accommodation can, for instance, 

be detected amongst employer organizations, a number of trade unions in Belgium and many non-

religious workers (who do not want to be the fall guy).
545

 However, social science and fieldwork also 

indicate that accommodations are in fact taking place in practice for both individual employees and 

groups of workers.
546

 Thus, awarding accommodations for religion or belief, apart from any legally 

enforceable rule, may already be the standard in various workplaces. Where there is such pre-existing 

(customary) practice, effective application would appear to be unproblematic since “the oft-observed 

paradox [goes that] rules are best known and obeyed that require the least departure from existing 

behavioral expectations.”
547

 However, that will not be the case in other workplaces.  

In practice, a lot seems to depend on the power dynamics within a given workplace. A 2010 Belgian 

study on religious accommodations showed that employees are most successful in obtaining 

accommodations when they are able to pool their interests and advocate for themselves in group (i.e. 

when there are many Muslim employees, an employer is more inclined to consider and award 

accommodations than if there is a solidarity ‘white raven’), especially when the trade union stands on 

their side as well (often the two go hand in hand).
548

 In workplaces where Muslims make up a large 

proportion of the workforce, obviously the employer has more –economic- incentive for 

accommodation to keep social peace amongst staff and amongst staff and management.
549

 For 

instance, the canteen menu may be adjusted to take into account dietary restrictions or preferences, 

such as adding vegetarian, fish or halal meals.
550

 On the contrary, when it comes to religious time 

requests a workplace with a high proportion of practicing Muslims may face practical problems 

accommodating all employees and will often enter into negotiations to find an agreeable solution. 

These ‘collective accommodations’ are recurrent and positively viewed in many Belgian workplaces. 

                                                           
545

 See Adam and Rea and John de Wit (reaction to Roundtables) and other reactions to the modest proposal on 

studying reasonable accommodations made in the final report of the Belgian Roundtables discussed in Alidadi, 

‘Redelijke aanpassingen voor religieuze praktijken op de Belgische werkvloer: van "goodwill" naar afdwingbaar 

recht?’(This need not imply resistance against a particular instance of accommodation, which can be argued is 

not reasonable under given circumstances, but rather against the whole idea of accommodations to meet religious 

worker’s needs.) 
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Adam and Rea; Lamghari (in the case of STIB despite a company neutrality policy being in place).  
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 Griffiths, ‘The social working of anti-discrimination law’, p. 318. 
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MIVB), Infra. 

550
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Overall, some practices are considered more problematic than others; for instance, prayers are often 

accommodated or at least tolerated, while requests that (appear to) violate gender equality principles 

are less so. There is a negative connotation attached to the particular religious practices.
551

 As Adam 

and Rea note, it also sometimes comes down to one serendipitous factor: personality of the personnel 

representative making the decision. Employees who are well-valued and considered ‘deserving’ of 

accommodation may also more easily benefit, even without any legal duty on the part of the employer. 

Arguably that would still happen to some degree under a legal duty. Research on the working of the 

Americans with Disabilities Act (ADA) has shown that the perception of the disability origin (i.e. who 

caused the accident which lead to the person being wheel-chair bound? Drunk driving or being hit by a 

drunk driver?) makes a significant difference and “impermissibly
552

 influence[s] the granting of 

reasonable accommodations under the ADA” since participants granting more and costlier 

accommodations for employees whose disability was caused by some external factor than for those 

whose disability was caused by the employee's own behavior.
553

 Mitchell and Covera argue that  

“the attribution theory suggests that two individuals with identical disabilities and job descriptions 

working for the same company (or companies with the same financial standing) may receive different 

accommodations, if one of them has an externally caused disability whereas the other's disability is 

internally caused.”
554

  

 

But currently in Belgium, a change of boss can make a world of difference: a prior accommodation 

can be erased without much thought.
555

 Under a legal duty framework, the latter would arguably no 

longer be the case. Employees need some kind of “threshold” to pose the question of accommodation 

to superiors, when they are in group they may feel strengthened but if they stand alone or are in 

vulnerable employment they may reconsider speaking up and negotiating, but find other coping 

mechanisms. Instead of considering (as one interviewed Belgian employee did) “it depends on which 

boss I am dealing with-if he is understanding I will ask him, if it is another boss, he does not need to 
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 Jonlet, ‘Pratiques islamiques et monde du travail. Regards de musulmans en région liégeoise’, p. 27. 

552
Tara L. Mitchell and Margaret Bull Kovera, ‘The Effects of Attribution of Responsibility and Work History 

on Perceptions of Reasonable Accommodations’ 30 Law and Human Behavior 733, p. 733-748. (“The Equal 
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studies, participants granted more accommodations for employees whose disability was caused by some external 
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work history of a disabled worker: those with a better work history were granted more or better/more expensive 
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know (that I pray in the extra room)…” they may feel strengthened by the law in existence under 

which they are in principle entitled to raise such issues and under certain conditions to actual 

accommodation. Still, there will most likely not be a huge flow of claims,
556

 since many minority 

employees may still prefer to simply ‘fit in’.557 Fears of ‘floodgate’ requests and litigation is thus 

unjustified considering current coping mechanisms and will take the standards and practices in their 

immediate social surroundings in great consideration when interpreting a new rule.  

Depending on the work context, to institute an effective rule of reasonable accommodations and 

preventing it from staying ‘dead letter’, more or less efforts need to be put into making a rule socially 

acceptable (and leaving enforcement to informal social control). To some extent that may mean 

stepping up enforcement since –as noted above- court decisions send out messages about appropriate 

conduct- but more should be done in soft measures since enforcement without a level of social 

acceptance risks alienating actors, creating tensions or destroying relationships.
558

 Mnookin and 

Kornhauser (1979) speak of the law as “bargaining endowment; Damaska (1978) spoke of law as 

“bargaining chips” in negotiations, Moore states “[i]t is only insofar as law changes the relationships 

of people to each other,…that law effects social change.”
559

 

 

This way, a legally enforceable, and especially a legally enforced, duty of reasonable accommodation 

may still improve and equalize
560

 conditions for those employees who are not ‘lucky enough’ to work 

in a place with a large concentration of people with similar religious needs or who do not have a ‘nice 

boss’. Even in the study of Mitchell and Covera accommodations were awarded even to those whose 

                                                           
556

 With regard to requesting reasonable accommodations for disabilities, see David C. Baldridge and John F. 

Veiga, ‘Toward a Greater Understanding of the Willingness to Request an Accommodation: Can Requesters' 

Beliefs Disable the Americans with Disabilities Act?’ 26 The Academy of Management Review 85, p. 85-99. 
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disabilities were perceived as self-inflicted, because of the legal duty.
561

 The goals should be the 

increase the correction of an imbalance in power and resources in the employee-employer relationship 

and an effective protection for religious freedom/discrimination for religious and nonreligious 

employees in the workplace. By incentivizing employers, the law can result in broader general effects, 

improving the situation for ordinary employees in concrete cases –including when religious employees 

are in the minority and may not appear sympathetic.
562

  

 

In sum, under the social workings approach, social engineering is unrealistic/unfeasible but that does 

not mean that we cannot apply law (legislation/case law) as a ‘compass function’. After all, a too strict 

adherence to the current social customs and habits, including prejudices, would be detrimental to the 

development of the law and arguably for society. We would be stuck in the reason the US Supreme 

Court developed in Plessy v. Ferguson (1896)
563

 –justifying the legal situation of racial segregation in 

the South, by arguing that “racial segregation was a custom or tradition in the South”, “the law which 

followed custom was reasonable (while law that conflicted was unreasonable)” and “that the law was 

incapable of restructuring racial instincts.”
564

 Currently, there indeed are many good practices when it 

comes to reasonable accommodations on the ground and in the case law in Europe, whether it 

collective or individual, so that one could argue a duty of reasonable accommodations would in the 

European setting not require a fundamental “departure from existing behavioral expectations” or 

“marching too far in advance of developments in social norms”
565

, but rather the consolidation and 

encouragement of existing good practices in some cases and the gardening of these good practices in 

other cases.  

 

1.2. HUMAN RIGHTS AND RELIGION OR BELIEF IN THE WORKPLACE 

UNDER THE EUROPEAN CONVENTION ON HUMAN RIGHTS 

 

SUMMARY: I. HUMAN RIGHTS, FREEDOM OF RELIGION AND RELIGIOUS DIVERSITY – 1.2.1. 

Introduction: human rights, freedom of religion and religious diversity – 1.2.2. From toleration of 

religious minorities to religious freedom for all; freedom of religion as a universal or minority right? 

– 1.2.3. Religion and human rights: foundations of the first human right; early developments under 
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 After all, when religious workers are united, supported by strong unions, desired for their talents, or for other 

reasons their negotiation position is strong, they may have opportunities to negotiate opportune arrangements for 

themselves even in the absent of legally enforceable rules. 
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international law to horizontalisation – 1.2.4. Challenging freedom of religion as a human right; the 

legitimization of religious freedom amidst multicultural tensions and concerns – II. THE EUROPEAN 

CONVENTION ON HUMAN RIGHTS AND THE ECtHR – 1.2.5. Article 9 ECHR and religion or 

belief in the workplace: overview – 1.2.6. Facing the restraints of time: religious time claims before 

the ECtHR -- 1.2.7. Surrender of the clashing headscarves issue to national states: religious dress and 

grooming before the ECtHR – 1.2.8. Other religious practices in the employment context before the 

ECtHR – 1.2.9. Human rights in the workplace in flux: the Eweida case and its ramifications – 1.2.10. 

Clashing rights and religious accommodations – 1.2.11. Framing multicultural issues in terms of 

freedom of religion and human rights under the minimalism-maximalism telescope  

I. HUMAN RIGHTS, FREEDOM OF RELIGION AND RELIGIOUS DIVERSITY 

 

1.2.1. Introduction: human rights, freedom of religion and religious diversity 

 

The first supranational framework which will be analyzed in Part I with regard to religion or belief in 

the workplace is the human rights framework under international law and mainly under the highly 

influential regional instrument of human rights protection which is the ECHR.
566

  

Human rights have emerged as the moral language of our times, to a certain extent replacing the role 

of religion in earlier days. As one prominent legal technique to deal with the multiplicity of norms, 

values and practices in everyday life, including issues of religious diversity,
567

 much emphasis and 

reliance has come to be placed over the last three decades across Europe on the framework of human 

rights, both when it comes to longstanding struggles and new societal challenges. Specifically, a 
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 Carolyn Evans notes that the ECHR is considered to be the most effective treaty for the protection of Human 

Rights. Evans, p. 2. This is despite the fact that at times to treaty bodies have approached the protection of 
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567
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case application of the fundamental right to freedom of religion in national and European case law facilitates a 
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from playing by the human rights rules as long as they accept to mould, shape and limit their claims to fit 

dominant conceptions, which perhaps diverge from their own understandings, needs and aspirations.”) 
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variety of ‘multicultural issues’ are being argued and thus ‘framed’ in terms of human rights, in 

general, and the freedom of religion, in particular.
568

  

The fundamental right to freedom of thought, conscience or religion
569

 is a classic ‘first generation’
570

 

human right recognized and protected under international and supranational conventions and national 

constitutions and laws. Yet today it is also challenged as being redundant, irrelevant and even 

dangerous. This is despite the fact that protections of this right is of important value for vulnerable 

nomic minorities in particular who may have to refer to it to obtain freedoms and accommodations 

which are already legally mandated for the normative majority, such as days off on important religious 

holidays or the right to dress or behave according to their convictions. While the freedom of religion is 

not conceptually limited to religious minorities, in the European context it is highly minority-

relevant.
571

 In fact the perception that it is most relevant in the case a religious minority (Muslims) 

whose ethno-cultural identity also diverges from the white, dominant majority plays an important role 

in the debates on freedom of religion in Europe, in contrast to what is the case in the U.S. where 

denominational diversity is also a core feature of lived Christianity. Europe’s multicultural condition, 

closely linked to the issue of Islam in Europe, thus has given new vitality to the tool of human rights, 

in particular by shedding new light on the debate on the meaning and limits of fundamental rights such 

as the freedom of religion, the freedom of expression and the right to non-discriminatory treatment. 

The frequent mobilisation of the tool of human rights to address the new societal reality of Europe’s 

increasing religious heterogeneity will, in the long run, no doubt transform our understanding of the 

human rights system itself. In the more short term, the question is what type of diversity our current 

understandings and conceptions of human rights and, in particular, the freedom of religion allow for: a 

truly ‘deep diversity’
572

 where minorities or ‘nonconformists’ are allowed space to live out their lives 
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on their own terms according to own norms and aspirations, or rather a more limited diversity which 

restricts practices and ways of life that are considered beyond the acceptable confines surrounding 

dominant/majority-biased (even if implicit) Western standards. The discussion on a minimal versus 

maximal perspective as the ‘right’ scope of human rights protection is not alien to this issue.
573

  

 

This section starts with an analysis of the foundations of human rights and the freedom of religion or 

belief in international law in specific (1.2.2) and continues with debates on the evolution from 

religious tolerance to religious freedom and the questioning of religious freedom’s status as a 

(separate) human right in today’s multicultural context (whether it should be absorbed or not in the 

freedom of expression) (1.2.3.). Then the focus is shifted to the treatment of different types of 

religious accommodation cases before the ECtHR (religious time, dress, religious affiliation 

discrimination and other accommodation issues). After analysing recent ECHR case law regarding the 

protection and accommodation of religion or belief in the workplace under Article 9 (iuncto Article 

14), the question regarding the relationship between this case law and the concept of reasonable 

accommodations on the basis of religion or belief is discussed.  

 

1.2.2. From toleration of religious minorities to religious freedom for all; freedom of religion as 

a universal or minority right? 

 

Freedom of religion is often seen as ‘the first human right’, of which the historical developments can 

be traced “from oppression via passive tolerance to active tolerance, and, eventually, religious 

freedom.”
574

 It is generally accepted that since the pre-modern and early modern times, the focus in 

Western society has moved from religious tolerance to religious freedom.
575

 Yet the question remains:  

“Has the politics of tolerating other religious groups, and the concomitant striving for the religious 

superiority and power of one’s own faith, been totally superseded by respect for and recognition of all 

religious groups, including their right to unrestricted practice of their religion? Has asymmetrical 

tolerance made way for symmetrical religious freedom?”
576

  

 

                                                                                                                                                                                     
marks of a more ‘utilitarian’ approach. See Alidadi and Foblets, ‘Framing multicultural Challenges in Freedom 
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In a context where the status of freedom of religion as a separate human right is explicitly being 

attacked and enjoys dwindling support amongst the secularized general population, this question is 

certainly as relevant as ever. 

Yet the story goes that we have come a long way since premodern and early modern times in the West, 

where “at best there was religious tolerance,
577

 which meant that religious outsiders were tolerated so 

as to avoid a greater evil.”
578

 As noted earlier, an “ongoing process of horizontal diversification of 

functions”
579

 lead to distinct autonomous domains like the political, the economy, the law, and 

morality, with each their own codes and characteristics, breaking down the “Christian whole” of 

earlier days. “The religious freedom that succeeded religious tolerance correlated with this process of 

horizontal differentiation” and many groups and individuals freed themselves from the “Christian 

canopy”. Yet it would be wrong to proclaim religious freedom has entirely replaced the more limited 

toleration framework in “the broader cultural sphere” although the legal framework has unequivocally 

gotten rid of any remnants of the age of toleration in favor of freedom.
580

 For instance, liberals such as 

Locke and Milton still saw the religious relationship as “the core of conscience, for that was where the 

individual account to God – and to God alone- for her life. That was also why tolerance was not 

extended to Unitarians and atheists. They could not be trusted to keep their promises, on their 

contracts and pledged oaths, because they were considered to lack the moral, conscious core of 

religion.”
581

 This while since the start of modern human rights law, nonreligious thought, conscience 

and belief were put on par with religious thought, conscience and belief.
582

 Indeed, “Religious freedom 

is indicative of a more advanced civilization, in that it applies to everyone –believers, people of other 

faiths, and nonbelievers.” 
583

 But while perhaps the limitation as towards certain religions (at least 
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 John Locke and John Milton are associated with the development of tolerance in the early modern era. They 
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explicitly
584

) or towards non-believers would certainly appear to be anachronistic, one may question 

arguments and decisions which in essence limit the freedom of minority religion and their believers 

through various legal techniques and interpretations.
585

 

 

Distinguishing the freedom of religion from earlier toleration,
586

 is also the idea that it is a symmetrical 

right applicable and relevant to all (including those who do not believe in a God), rather than a right 

reserved for (religious) minorities. Indeed, there is nothing in the formulation of the freedom of 

religion, in international instruments or regional human rights such as in Article 9 ECHR, that would 

limit the freedom of religion only to (religious) minorities. In this sense, the Universal Declaration and 

the U.N. International Covenant on Civil and Political Rights (1966) signified a rupture from the route 

taken in the League of Nations (1919): 

“One issue in the debates on the League was whether religious freedom should be specified in the 

treaty, and whether it should include minority rights. Both questions were answered negatively because 

of their interrelationship. Religious freedom was considered an issue for minorities –the majority’s 

religion required no such safeguards- and granting this right along with others was seen as in current or 

risk of national and international conflict. Instead a system of separate treaties was instituted between 

Allies and a number of East European countries, including Poland with its large Jewish minority. 

However, the inconsistency and uneven application lead to mounting protests, and in 1934 Poland 

abandoned the system, precipitating its collapse.”
587

  

 

In contrast, two clear stances were opted for at the inception of the United Nations: first was to 

“replace the idea of a collective approach to religious freedom with an individual interpretation.”
588

 

Second was the rejection of minority rights in the Universal Declaration, “because human rights, as 
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 van der Ven, p. 229, See also Malcolm D. Evans, Religious liberty and international law in Europe 

(Cambridge University Press 1997), p. 83-171. 

588
 van der Ven, p. 229. (“In the Universal Declaration of Human Rights (1948) religious freedom is an 

individual right, like all human rights: individuals are entitled to practice their religion, either alone or in 

community with other individuals (art. 18).”) 
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mentioned already, are individual.”
589

 Thus, the focus on the individual rendered a debate on group 

minority rights obsolete and this avoided a potential divisive topic from setting off. In the conception 

of the ICCPR, minority rights are derivative of the individual right in various areas such as language, 

culture and religion.
590

 

But despite the textual clarity as to the existence of a universal right to freedom of religion, human 

rights remain predominantly relevant to minorities as “The majority can take care of itself, and does so 

in legislation, administration and jurisprudence.”
591

 As a conceptual symmetrical universal human 

right, freedom of religion holds particular minority-relevance.
592

 Historically though,  

“On closer and deeper scrutiny …we find that the reverse applies. Religious freedom was the freedom 

of minorities, evidenced by the following examples: … Peace of Augsburg (1555) and the Peace of 

Westphalia (1648); the Union of Utrecht (Unie van Utrecht 1589) and the Declaration of Independence 

(Plakkaat van Verlatinghe 1591), in which the Protestant Republic of the Netherlands succeeded from 

Catholic Spain but Catholics were granted religious freedom; the aforementioned Edict of Nantes 

(1598), which granted Protestant Huguenots freedom of religion in Catholic France; and lastly, the 

French Constitution of 1791, which granted religious freedom not only to Protestant but also to Jewish, 

Islamic, and Chinese minorities –in fact, to members of any sect. In short, religious freedom was not 

needed for the majority but for the minority group or minorities –something that the founding father of 

international law, Hugo Grotius, had always advocated. In the historical hermeneutic perspective, the 

religious freedom of every human being in the Universal Declaration of 1948 may be regarded as a 

generalisation, universalisation, and formalisation of religious freedom that started off as a minority 

right.”
593

  

                                                           
589

 van der Ven, p. 229, also also Evans, Religious liberty and international law in Europe, 177-183). (“the 

twofold individual approach did not come from nowhere. It has its preamble in the so-p. called radical 

Enlightenment with its doctrine of religious freedom, which Spinoza a grounded in individual freedom of 

conscience, thought, and expression. This provided the historical backdrop to the victory of liberalism over 

communautarism in the compilation of the Universal Declaration: the individual is centre stage, the community 

is derivative. van der Ven, p. 230, see J. Morsink, the universal declaration of human rights, 1999, 241-252. 

590
 van der Ven, p. 229-230, referring to P. Weller, the rights of minorities in Europe, Oxford university press, 

Oxford 2005, 77-96. The issue of minority rights really took off after the fall of the Berlin wall, after the collapse 

of the Soviet bloc and the various conflicts in the Balkans. Also in Western Europe, minority rights (an idea 

which sits uncomfortably with the idea of a nation-state) became an important public policy matter with the 

settlement of migrant communities, some from Muslim countries, which had been brought to address labour 

shortages after WWII starting the 1960s (initially the ‘myth of return’ did not necessitate long-term solutions for 

the integration of these minorities).  

591
 van der Ven, p. 7. 

592
 Also, the concept of minority rights is of later date than the protection of religious freedom. In seeing 

religious freedom as a universal right, van der Ven “discerns the weight carried by liberalism, which pushes 

communitarianism to the background.” (p. 244) 

593
 van der Ven, p. 244-245, references left out. Especially the Peace of Westphalia (1648) putting an end to the 

bloody religious wars of the 16th and 17th centuries was significant in this respect. “The treaty not only 

confirmed the stipulation the Peace of Augsburg (1555) that the choice of Catholicism or Lutheranism by the 

rulers of the various German principalities was binding for their subjects (cuius regio eius religio). The rule was 

extended by imposing a similar arrangement on the Reformed churches and of all European countries that were 

signatories to the peace. In addition, Christians living in states with their denomination was not that of the solver 

and would guarantee the right to practice their faith publicly appointed times. Thus the Peace of Westphalia not 
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A similar discussion can be had about the right to reasonable accommodations on the basis of religion 

or belief: is this a universal, symmetrical human right or rather one that is reserved for religious 

minorities? Similar to freedom of religion in the modern age, it should be seen as a general, 

asymetrical right which is at the disposal of any person who regards it necessary in his or her case. 

This may not take away from the fact that indeed it will be most relevant to religious minorities, most 

prominently Muslims across Europe. In some circumstances this may however not be the case: for 

instance, in a recent case in the UK a woman was fired by her employers after taking All Hallows’ Eve 

(Halloween) or ‘Feast of the Dead’ off to attend a Wiccan ceremony.
594

 Interestingly, her employers 

who allegedly ridiculed her way of life were of Sikh faith, so that it becomes clear that religious 

minorities are not only beneficiaries of legal tools (here, non-discrimination law) but also 

addressees.
595

 In that sense, freedom of religion and a right to reasonable accommodations for religion 

or belief (which can be sonsidered as inherent under a maximal interpretation of the former) share the 

universal but minority-relevant trait. However, unlike the broader human right which includes 

individual and collective aspects, religious accommodation should not be considered as a collective 

religious right: rather, it is a right of an individual to request accommodations when certain work rules 

or conditions make the exercise or observance of his or her religious commitment impossible or 

difficult. “[A] number of practical, conceptual and political problems surrounding the idea of granting 

minorities special rights” (issues such as the delineation of minorities, whether entities other than 

individuals possess rights at all and as to the risk of collective rights infringing the freedoms of 

minorities within minorities, e.g. women and children, LGBT, people with disabilities etc.) thus need 

not ‘paralyze’ the discussion surrounding reasonable accommodations, which fits very much within a 

liberal individual rights perspective. The fact that groups of employees may also ask for 

accommodations (in the case for the need for a prayer room or dietary requests may even be more 

feasible) does not render this a ‘collective right’. Collective rights also present certain dilemma’s 

related to the position of (vulnerable) minorities within minorities, such as women or children, while 

requests for reasonable accommodations – even those which can refer to or be explained by certain 

beliefs of practices that some may find objectionable- do not sustain or promote oppression of inter-

                                                                                                                                                                                     
only recognized religious (in effect Christian) pluralism, albeit still territorially limited, but also instituted 

religious freedom for minorities.” At p. 236. 

594
 Paul Bentley, ‘Witch sacked for taking Halloween off work to attend Wiccan ceremony wins £15,000 after 

claiming religious discrimination’ Daily Mail  <http://www.dailymail.co.uk/news/article-2523435/Witch-

sacked-taking-Halloween-work-attend-Wiccan-ceremony-wins-15-000-claiming-religious-

discrimination.html#ixzz2usWgN2Z>  (case of Karen Holland). 

595
 The shop employee “said she was subsequently ridiculed for her beliefs by brothers Tarloch and Gurnam 

Singh, 36 and 25, who own the Londis shop in Hemel Hempstead, Hertfordshire, where she was employed. They 

allegedly asked her if modern day witches could fly on broom sticks – something they deny they ever said.” The 

Pagan employee was awarded £15,000 but the employer had argued the dismissal was due to her stealing a 

magazine and a lottery ticket. Ibid. It is noted that the employee “wears jewelry representing Mother Earth” but 

it is not clear whether this was an issue in the case. 
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group minorities but only relate to an individual employee’s right to participation and inclusion. In 

particular, reasonable accommodations could be used to support minority women and other vulnerable 

‘minorities within minorities’ by generating improved inclusion in the mainstream society and indirect 

strengthening of their personal and group position within their own community through their improved 

socio-economic status.  

 

Besides using the jargon of freedom (which is dominant in the legal sphere) in more philosophical 

debate a more extensive taxonomy of concepts plays a role: 

“‘Tolerance’ is a start, albeit imperfect in view of its asymmetry, especially in relations between the 

majority and minorities. The former grants the latter permission, so to speak, to endorse certain 

principles and practices that it actually condemns the permits for the sake of social peace, while 

reserving the right to revoke that permission at a later stage
596

…. ‘Respect’ goes one step further, since 

the reprehensible notions and practices are allowed out of compassion with people belonging to these 

minorities and consideration of their human dignity. ‘Recognition’ goes even further, for it 

acknowledges not only their persons but also their beliefs and practices, realizing that these symbolise 

the minorities’ ethnic, linguistic, cultural and religious identity. Since not all expressions of this identity 

are evaluated positively by the majority (sometimes they are condemned outright, as in the case of 

genital mutilation), recognition could be a product of political negotiation and compromise.”
597

  

 

The concept of ‘recognition’ can play a role somewhat similar to what is advocated under 

genuine/meaningful freedom of religion. The difference may be that ‘recognition’ operates in the 

political sphere and has to be achieved through negotiation, making it tentative and always up for 

debate and revision. On the contrary it would seem that arguing that something is mandated under the 

freedom of religion (in the legal sphere) is arguing that it involves a minimum that is always legally 

required, not a compromise which is politically opportune at a given time: even if human rights law is 

in flux and what is understood under a given provision changes over time, the legal argument (e.g. 

duty of reasonable accommodations) is that the mandate is simply there -it needs no justifying 

negotiation process to establish its validity in principle. For instance, in the area of personal law, it has 

been said that granting religious minority rights “stems from an endeavour to transcend the politics of 

tolerance of minorities, even the politics of respect, and to treat them in terms of the politics of 

recognition. For such politics not to remain idealistic and intangible, a legal framework will have to be 

created.”
598

 

                                                           
596

 De Smedt, Goossens and Timmerman, p. 28: However, tolerance can “degenerate into indifference”. 

597
 See Charles Taylor, 'The politics of recognition’ in Charles Taylor and Amy Gutmann (eds), 

Multiculturalism: Examining the Politics of Recognition (Princeton university press 1994), p. 25-74; van der 

Ven, p. 227. 

598
 van der Ven, p. 261. 



 133 
 

Thus, first comes the negotiation and compromise process, followed by the legal solidification (which 

is thus not inherent to it) since “[t]o prevent this politics of recognition from remaining at the level of 

abstract idealism, one has to create economic, political, and social conditions for its realization.”
599

 

One can argue some solidifications have already taken place, e.g. in the provisions which establish 

freedom of religion as a human right, and negotiation, recognition etc. are redundant there, and it is 

possible to work from there, framing accommodations in terms of existing frameworks. But these 

frameworks are in themselves not uncontroversial. One overarching –but rarely addressed- question is 

whether, and to what extent, the population at large in the West still subscribes to the religious 

freedom.
600

 Even if the actual abolishing of the right may not be nascent,
601

 one can expect that 

dwindling public support will translate itself inevitably in a waning and weakening protection 

nonetheless.
602

 Human rights are not isolated from the spirit of the age, and the human right to 

freedom of religion seems to find itself in the eye of the storm:  

“Human rights are not interpreted in a ‘storm-free zone’ according to eternal, a-temporal rules. They are 

influenced by the spirit of the age, if only to prevent social unrest and turbulence. When the spirit of the 

age is secularized, so is religious freedom. Against this background, advocating religious minority rights 

resembles the pursuit of an illusory utopia. Separation between church and state –at any rate in the 

separationist model, whose adherents are not confined to radical separationists- is that used as a barrier 

to these rights, and religious freedom has narrowed it down to just one right alongside other human 

rights, if it is retained as a right at all.”
603

  

 

1.2.3. Religion and human rights: foundations of the first human right; early developments 

under international law to horizontalisation 

 

When writing about the freedom of thought, conscience and religion as a human right, it is only fitting 

to inquire into the relationship between religion and human rights.
604

 Johannes A. van der Ven gives 

this ample issue attention in his book Human Rights or Religious Rules?, noting contradictions, links 

and overlaps between religion and human rights, while at the same time warning that “in many 

                                                           
599

 van der Ven, p. 227. 

600
 See van der Ven, p. 11 et seq. (presenting results from empirical data amongs three groups of youths in the 

Netherlands).  

601
  “Freedom of thought, conscience and religion is one of the core freedoms found in international human rights 

instruments at both UN and European level.” 

602
 E.g. Vermeulen, ‘Waarom de vrijheid van godsdienst in de Grondwet moet blijven’, p. 17, speaks of a 

“dominant forces in the Dutch society that are of the opinion that religion as such is outdated and in a modern 

society should be relegated to and contained in the private sphere.” (my trans.)  

603
 van der Ven, p. 243. 

604
 Human rights are said to include three generations-the first generation of civil, political and judicial rights, the 

second of socio-economic and cultural rights, and the third generation of collective rights. “One qualification is 

that the three generations represent a descending order of enforceable judicial rights and an ascending order of 

non-enforceable moral appeals.” (van der Ven, p. 4). 
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publications of human rights religion not only gets a rough deal, but is often presented in a manner 

that almost fully identifies it with conservatism, even fundamentalism, or, worse still, terrorism.”
605

 

For van der Ven, the importance of the question remains patent: 

“The many problems facing society today often raise the question of where to find ideals, principles, 

values and norms to deal with them…What values and norms protect society against disintegration and 

ensure an inspiring context that people would like to belong to and from which they derive their 

identity?”
606

 

 

Two approaches come up as potential candidates as sources of such “ideals, principles, values and 

norms”: first, the human rights approach and, second, the religious morality approach. Van der Ven 

finds the choice between the two far from easy, since both have their merit and their weaknesses. 

There are objections against human rights, which “are said to be products of Western individualism, 

centering on self-concern and personal profit, with little regard for social relations or commitment to 

the community.”
607

 Further, the foundations of human rights remain disputed:
608

 “Currently, there is 

no adequate theory of human rights.”
609

 In fact, there may be no such thing as inalienable rights:  

“[T]here is no logical requirement that human rights exist. Since all rights are grants by society, human 

rights cover only those social grants of rights that are universal because some brute facts of social 

living, in any culture or time, are likewise universal. If there are any human rights, they exist as grants 

by society, not as the natural endownments of organisms. This has implications: there can be no such 

thing as inalienable rights. What society gives, it can take away.”
610

  

 

While the “well-established, lucid formulation of the dignity, freedom, and equality to which every 

person is born” is a merit of modern human rights movement starting from the Universal Declaration 

of Human Rights of 1948
611

, “human rights are by no means a new invention”:  

“the roots of these rights go much further back. One finds significant elements of them in all the major 

religions, from the Mesopotamian heritage…, the earliest Hindu and Buddhist texts, Confusion 

doctrine, Jewish Bible, the New Testament and the Qur’an…”
612
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 van der Ven, p. 5. Van der Ven has also given much attention to this issue in a number of other publications. 

See references included in the book. 

606
 van der Ven, p. 1-2. 

607
 van der Ven, p. 3. 

608
 Donovan and Anderson, Anthropology & Law. 

609
 Michael Freeman, ‘The Philosophical Foundations of Human Rights’ 16 Human Rights Quarterly 491. 

610
 Donovan and Anderson, Anthropology & Law, p. 162. (however, some rights “might be so fundamental to the 

healthy functioning of any human society that any such society would be unwise to eliminate such rights.”) 

611
 J. Morsink, the Universal Declaration of Human Rights: Origins, Drafting and Intent (University of 

Pennsylvania Press 1999). 

612
 van der Ven, p. 136; van der Ven describes the development of human rights starting from premodernity (the 

work of Thomas Van Aquino in the 13
th

 century and the British Magna Charta of 1215), to early modernity 
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Yet notably, in a conscious move, the link between religion and human rights was blurred early on in 

the development of international human rights law. When the commission headed by US first lady 

Eleanor Roosevelt was preparing what became the text of the Universal Declaration of Human Rights 

of 1948
613

 between 1945 and 1948, it decided to work out a text that, whilst open to any foundation, 

lacked any reference to religious or worldview-related foundations. The Universal Declaration follows 

the well-known ‘four freedoms’ structure (two freedoms of and two freedoms from) in American 

President Roosevelt’s 1941 historic State of the Union address to Congress, that is, the freedom of 

speech and of belief, and the freedom from fear and from want.
614

 Thus, the freedom of religion (as 

freedom of belief) was seen as a ‘freedom of’ by Roosevelt.  

More specifically, President Roosevelt formulated the second freedom thus: “the second is freedom of 

every person to worship God in his own way - everywhere in the world.”
615

 While the preamble to the 

Universal Declaration does not refer to ‘freedom to worship God’, reducing it to ‘freedom of belief’, 

later in the Declaration, freedom of religion is discussed in greater detail in a concretisation of this 

reduced interpretation:  

“Everyone has the right to freedom of thought, conscience and religion; this right includes freedom to 

change his religion or belief” (article 18). Here thought, conscience, and religion are put on par. In other 

words, the Article refers not merely to religious thought, conscience, and belief, but also to nonreligious 

thought, conscience and belief. Religious people may find this offensive, in that it seems to equate the 

significance and value of non religious police with those of religious ones. But why should it be 

offensive? After all, it is not equipped intrinsic value of religious and nonreligious views but merely 

declares them equal before the law. The sole aim was to keep the foundation of the Declaration open to 

any belief.”
616

  

 

                                                                                                                                                                                     
(Unie van Utrecht 1579) to modernity (with the U.S. Virginia Bill of Rights of 1776 and the United States Bill of 

Rights of 1789) to the Universal Declaration of Human Rights of 1948. 

613
 “After the adoption of the Universal Declaration, it was decided to abandon the initial plans to accompany it 

with a legally binding treaty. Instead the proclamation would be followed by two separate covenants, each to be 

signed and ratified separately [even though supposedly human rights are indivisible interdependence and 

interrelational]: One for civil, political, and judicial rights, the other for socio-economic rights. After intensive 

negotiations, these covenants were finally proclaimed nearly 20 years later, in 1966. [the U.S. only ratified 

international covenant on civil and political rights].” van der Ven, p. 150. 

614
 van der Ven, p. 147. (“The Declaration spells out the four freedoms in 30 articles, each dealing with one or 

more human rights, without any further classification, although they are frequently grouped into categories, also 

known as generations.”) 

615
 See http://www.archives.gov/exhibits/powers_of_persuasion/four_freedoms/four_freedoms.html (“At a time 

when Western Europe lay under Nazi domination, Roosevelt presented a vision in which the American ideals of 

individual liberties were extended throughout the world. Alerting Congress and the nation to the necessity of 

war, Roosevelt articulated the ideological aims of the conflict.”). 

616
 van der Ven, p. 163. 
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The Declaration is thus a ‘foundation-open’ (begründungsoffen) text,
617

 “unfettered by any religious or 

nonreligious convictions. The plurality of world views on a global scale permitted no other option.”  

“…even though the Declaration was compiled under predominantly Western influence, the notion that 

the values legally defined in the texts are superior to values elsewhere in the world is foreign to it. It 

was written, as stated in the preamble to both the United Nations Charter and the Declaration itself, in 

full awareness of the horrors of Auschwitz, and of the barbarous deeds that have outraged the 

conscience of humankind. It should rather be seen as the West’s warning to itself and the rest of the 

world’ not to repeat those crimes, but it said to devise a mechanism that helps to prevent them: human 

rights…”
618

  

 

The question as to the foundation of human rights remains relevant today. When working with the tool 

of human rights, there can be genuine concern that historic conceptions—grown out of and suitable for 

the then-existing conditions or understandings of law—have been internalised to such degree that their 

deep and continued influence on current presuppositions and interpretations of human rights goes 

largely unnoticed.
619

 The public/private divide thinking is no doubt a prime example.
620

 

A universal foundation appears impossible considering the manifest plurality of worldviews 

worldwide, but there are ‘particular foundations’; of which van der Ven lists: a Christian, an Islamic, 

and a nonreligious, philosophical foundation. The latter is centered around the key concept of ‘human 

dignity’. In this sense, ‘human dignity’-which appears in the very first sentence of the Preamble to the 

Declaration- is regarded as a key concept that could underlie a nonreligious philosophical foundation 

of human rights. Yet despite its central role in human rights documents and discourse, the very 

meaning of the term ‘human dignity’ is everything but clear.
621

 Also, one must bear in mind that 

religious morality has to a large extent influenced what human rights are today. Therefore, the 

common approach to focus on the secular aspect of human rights- thereby addressing issues related to 

law and religion from the perspective of the liberal state - can be seen as offering “only half of the 

picture.”
622

 

                                                           
617

 van der Ven, p. 161; This does not mean that the declaration is value-free though. E.g. with regard to the 

family, see p. 165. “The Declaration as a whole would likewise forego any religious reference, in contrast to the 

religiously performance of language that still graces the constitutions of some countries…” (at p. 277) The 

Vatican wanted to include a reference to natural law in the Declaration but even that was rejected as it risked 

affronting other religions or nonreligious worldviews.  

618
 van der Ven, p. 166; see also Michael Ignatieff (ed) American Exceptionalism and Human Rights (Princeton 

University Press 2005), p. 65. 
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 One such idea is that religion is mainly an issue of belief, another is that we can (easily) distinguish between 

religious beliefs and practices/manifestations. These conceptions are being challenged by non-Christian religions 

in Europe which emphasize practice and the place of religious commitments in everyday activities. 

620
 Silvio Ferrari and Sabrina Pastorelli (eds), Religion in Public Spaces (Ashgate 2012). 

621
 See C. McCrudden, ‘Human Dignity and judicial interpretation of human rights’ 19 the European journal of 

international law 655, p. 655-724. 
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 International conference “Religious Perspectives on the Public Sphere: Neutrality, Pluralism and the Secular” 

(RELIGARE), 12-15 December 2011, Israel. This conference aimed to address the questions that are 
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Despite issues regarding its foundation, the role and significance of human rights has undoubtedly 

grown considerably not in the least in the Western world, amongst others through ‘horizontalisation’ 

of rights
623

 [horizontal human rights protection through direct or indirect effect
624

]. Human rights were 

initially seen as necessary protections against the power of the state, which stands in a vertical 

relationship with citizens.
625

 Non-state actors were not aimed at as addressees.
 
However, through 

various techniques the application and relevance of these special rights was later expanded towards 

horizontal relations between private (non-state) actors, including between private employers and their 

employees: 

“While traditionally it has been understood that citizens require legal protection against state excesses, 

today it is being widely recognized that citizens also need protection against abuses of power by private 

bodies. In this globalised world, multinational corporations
626

 have emerged as powerful entities, whose 

annual turnover far exceeds the GDP of poor nations. Transnational corporate media houses have 

become massive storehouse of information, often possessing more information about individuals than 

what is contained in state files. There is an increasing dependence of individuals on nonstate bodies like 

banks, insurers among others and the power dimensions in these private relationships can impede a 

person’s ability to participate effectively and with dignity in the democratic processes. Moreover, in this 

era public-private partnerships for the delivery of services like housing, education and health, identified 

as a shift from government to governance are very common. This makes the traditional distinctions 

between state and non-state bodies problematic. In such a context human rights protection of citizens 

against such powerful entities becomes an imperative.”
627

 

 

                                                                                                                                                                                     
predominantly addressed by scholars from the liberal state perspective from the internal perspectives of different 

religious traditions. 

623
 Ruchira Goswami, ‘Human rights and the private sphere: a comparative analysis (book review)’ 2008 NUJS 

Law Review 185, p. 185.  

624
 Goswami, p. 186; “United States only proscribe state action and some indirect application while England with 

additional protection under Human Rights Act 1998 have some forms of indirect horizontal effects of rights. On 

the contrary in Ireland with its own distinctive history, private sphere protection is conceptualized as direct, 

horizontal effect of constitutional rights. In the historical and social context of decolonisation and a highly 

stratified social system, India and South Africa have developed a direct horizontal effect of human rights 

application in the private sphere.” 

625
 J. Krzeminska-Vamvaka, “Horizontal effect of fundamental rights and freedoms – much ado about nothing? 

German, Polish and EU theories compared after Viking Line,” (Jean Monnet Working Paper 2009), available at 

centers.law.nyu.edu. However, only state parties to the Convention can be brought before the ECtHR. 
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 The relevance of the topic at hand is certainly not limited to large multinationals. Employees with religious or 

belief commitments work or seek work in all forms and sizes of workplaces and it is there that accommodation 
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such large entities, sometimes involved in gross human rights violations. See Eva Brems and Pieter Vanden 
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Human rights may now also be directed towards non-state actors or the private sphere.
628

 This is of 

particular relevance to this research, which focuses on the protection of human rights in private sector 

employment.
629

 

At UN level, there is no separate international treaty devoted to the protection of freedom of religion 

and belief, but the first international legal instrument devoted fully to the freedom of religion is the 

Declaration on the Elimination of all Froms of Intolerance and Discrimination Based on Religion or 

Belief of 1981
630

. 

 

When it comes to the European Court of Human Rights, only states can be sued as applicants, but 

through the construction of positive obligations under the treaty rights (besides negative obligations-

protection against arbitrary interference by the state) actions by private parties such as employers can 

be brought against the state. This goes for Article 9 ECHR (see infra, Eweida case), but also for other 

human rights protections. For instance, in the case of Obst v. Germany,
631

 the applicant (European 

director of the Public Relations Department of the Mormon Church) argued his (faith-based) employer 

violated his right to respect for private life (Article 8 ECHR) by dismissing him for adultery in his 

private life, which was in breach of his employment contract provision requiring marital fidelity. The 

Court addressed the issue of applicability of Convention rights as towards non-state, private parties via 

the positive obligations of the State under the relevant treaty provisions:  

“40. In the present case, the Court first observes that the applicant has not complained of an action by 

the State but of a failure on its part to protect his private sphere against interference by his employer 

[the Mormon Church, which does not exercise public authority of any kind in Germany] …41. The 

Court further observes that, although the object of Article 8 is essentially that of protecting the 

individual against arbitrary interference by the public authorities, it does not merely compel the State 

to abstain from such interference: in addition to this primarily negative undertaking, there may be 

positive obligations inherent in an effective respect for private life. These obligations may involve the 

adoption of measures designed to secure respect for private life even in the sphere of the relations of 

individuals between themselves. The boundaries between the State’s positive and negative obligations 
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 Of course, countries can (and do) give protection to “civil and political rights in the private sphere through 

ordinary law like torts, contracts, property law etc. based on common law or civil law codes or statutory 

provisions.” Non-discrimination law or labour law is a good example here. Goswami, p. 187. 
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 UN Doc A/36/51 (1982). 
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 no. 425/03, 23 September 2010. See also Schüth case of the same date where the applicant (an organist and 
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under Article 8 do not lend themselves to precise definition, but the applicable principles are 

nonetheless similar.”
632

 

 

 While in general “by putting in place both a system of employment tribunals and a constitutional 

court having jurisdiction to review their decisions” the state “in theory complied with its positive 

obligations towards citizens in the area of employment law”, the European Court evaluates whether 

the conclusions drawn by the employment tribunals where applicant was able to bring the claim were 

not unreasonable.
633

 In the case of Obst, taking into account the important position he occupied in the 

Church justifying a heightened duty of loyalty and the need for the employment tribunal to strike a fair 

balance between various competing interests, the margin of appreciation of the State was not 

considered violated.
634

 Thus, the Court developed an extensive motivation assessing the positive duty 

of the State under Article 8 in the case of a private labour law dispute, and did not reject the case 

merely because there was, at first sight, no talk of a state action. Again, in contrast, in the Schüth case, 

taking into account the different facts of that case (and the lack of a prominent position within the 

Church employer), the Court came to the opposite conclusion, based on the following considerations: 

“[65]…the Court reiterates that it is in the first place for the national courts to interpret and apply 

domestic law …It would reiterate, however, that, whilst it is not the Court’s task to substitute its own 

opinion for that of the domestic courts, it must nonetheless ascertain whether the effects of the domestic 

court’s findings are compatible with the Convention … 

66. As regards the application to the applicant’s specific case of the criteria reiterated by the Federal 

Employment Tribunal, the Court cannot but note the brevity of the employment tribunals’ reasoning 

regarding the conclusions they had drawn from the applicant’s conduct (contrast Obst, cited above, § 

49). The Employment Appeal Tribunal had confined itself to explaining that the applicant’s functions as 

organist and choirmaster did not fall within the scope of Article 5 § 3 of the Basic Regulations, but were 

nonetheless so closely connected to the Catholic Church’s proclamatory mission that the parish church 

could not continue to employ this musician without losing all credibility and that it was barely 

conceivable for the general public that he and the Dean could carry on performing the liturgy together. 

... 

69. … the Employment Appeal Tribunal did not examine the question of the proximity between the 

applicant’s activity and the Church’s proclamatory mission, but appears to have reproduced the opinion 

of the employing Church on this point without further verification. … the Court considers that a more 

detailed examination was required when weighing the competing rights and interests at stake (see Obst, 

cited above, §§ 48-51), particularly as in this case the applicant’s individual right was weighed against a 
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 Obst v. Germany, para 40-41. 43. The main question which arises in the present case is thus whether the State 

was required, in the context of its positive obligations under Article 8, to uphold the applicant’s right to respect 

for his private life against his dismissal by the Mormon Church. 

633
 Obst v. Germany, para 45 and para 50 (in the case at hand it held that the conclusions drawn by the German 

employment tribunal, holding in favor of the employer the Mormon Church, was not unreasonable. 

634
 Obst v. Germany, para. 52.  
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collective right. …. only to a limited judicial scrutiny exercised by the relevant domestic employment 

tribunal without having regard to the nature of the post in question and without properly balancing the 

interests involved in accordance with the principle of proportionality. 

... 

[75.] Consequently, having regard to the particular circumstances of the case, the Court finds that the 

German authorities did not provide the applicant with the necessary protection and that there has, 

accordingly, been a violation of Article 8 of the Convention.”
635

 

 

Similarly, when the ECtHR is to decide in a religion in the secular workplace case, “[w]here… the 

acts complained of were carried out by private companies and were not therefore directly 

attributable to the respondent State, the Court must consider the issues in terms of the positive 

obligation on the State authorities to secure the rights under Article 9 to those within their 

jurisdiction.”636 The Court is essentially called upon to decide “In other words, to what extent 

should the Government impose a reasonable policy to accommodate different religious beliefs, 

convictions and practices in the workplace.”637 When the labour courts are considered to have 

gone through a thorough balancing of the various interests concerned, including giving due weight 

to the fundamental rights of the employee, the European Court will under the margin of 

appreciation defer to the domestic judgment.638 

 

1.2.4. Challenging freedom of religion as a human right; the legitimization of religious freedom 

amidst multicultural tensions and concerns 

 

Considering its established ‘grandfather status’ as well as the historical links between religious 

morality and human rights, it may come as a surprise that the importance and very status of the 

freedom of religion as a separate fundamental right, besides such ‘liberal freedoms’ of expression, 

association and non-discrimination, is no longer a given in Western societies. The severing of religion 

and human rights at the inception of the international law movement may have created fertile ground 

for debates on the relevance and desirability of this ‘illiberal human right’, but multicultural conditions 

in secularized societies and the fears this brings about in segments of society have certainly also 
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 Schüth v. Germany, no. 1620/03, ECHR 2010, 23 September 2010, para 65 et seq. (italics added; references 
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contributed. The issue and the heated debate revolves around the question whether it makes sense to 

preserve the separate status of freedom of religion besides and in addition to the other listed freedoms, 

in particular the freedom of expression and right to non-discrimination. A number of scholars, notably 

in every one of the case study countries, have argued that the right to freedom of religion as it now 

stands needs to be abolished and absorbed in the more ‘general’ freedom of expression.
 639

 Some are 

able to admit that would actually entail some loss, but see no good justification for the (continued) 

special treatment of religion.
640

  

This debate, which has been taking place in various countries, can be exemplified by the conversation 

between Paul de Beer and Ben Vermeulen in the Netherlands.
641

 De Beer argues that Article 6 of the 

Dutch Constitution on freedom of religion should be stricken out for different reasons. The first reason 

is that the State cannot but make a judgment on what constitutes true religion every time someone 

makes a claim on the basis of this right,
642

 and thus the state is unable to hold on to the separation 

between church and state. The second reason is that since religion is in fact a choice “like choosing 

between a Nokia or a Motorola mobile phone, or choosing between a vacation destination to the 

Canary Island or Thailand.”
643

 In this, De Beer assumes that when religion is a choice “no special 

treatment can reasonably be claimed.” (“En wie zijn/haar geloof wel als een vergelijkbare vrije keuze 

beschouwt, kan op grond daarvan redelijkerwijs ook geen speciale rechten claimen.” p. 4) –the special 
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 In Belgium: Patrick Loobuyck; in the Netherlands: Paul Cliteur; Paul de Beer; In the US, see Christopher L. 

Eisgruber and Lawrence G. Sager, Religious Freedom and the Constitution (Harvard University Press 2010) 
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 For instance, De Beer argues whether Islam really proscribes the wearing of a headscarf for women. He sees 

the state caught in an impossible bind: if the freedom to wear a headscarf is protected as a religious freedom for 
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protection is only warranted if religion is not a free choice, making it “to some extent comparable to 

sex or race”.  

He concludes that “[t]he paradox of freedom of religion is that it renders religion into an individual 

choice which is not any different from so many other choices and thus also does not justify any special 

treatment.”
644

  

There is however a consolation price: even when freedom of religion would be deleted from the 

constitution, this would not mean that religious practices would not receive any protection.
645

 After all, 

he considers, the choice as to mobile phones or vacation destination is also not explicitly taken up in 

the constitution, but is still free to us: the freedom of expression and association –still in the 

constitution- would provide sufficient protection to believers to hold convictions and to practice their 

religion accordingly.
646

 

In his manifest that the freedom of religion should be kept in the Dutch constitution, Ben Vermeulen 

calls De Beer’s ‘thought experiment’ of expunging the protections
647

 for freedom of religion a ‘flights 

of fancy’ –but a dangerous one. But despite the lack of feasibility from a legal-political viewpoint, De 

Beer also exaggerates problems associated with the freedom of religion, does not recognize the 

positive aspects and effects of religion and is wrong when he states other fundamental right –notably, 

of expression and association- can take on the functions of the freedom of religion.
648

 On the last issue, 

Vermeulen admits it may seem:  

“discriminatory when people on the basis of their religion or belief have certain rights others do not. 

…However, it appears to me that the religious or belief dimension of a practice or claim gives it a 

different qualification which can justify a difference in treatment. If for instance a person opts for 

ritually slaughtered meat from conviction is that of a different order than when someone chooses it 

because it tastes better.”
649
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Similar to Vermeulen, van der Ven points to a variety of reasons for the legitimization of the freedom 

of religion:  

“firstly, there are historical reasons, especially opposition to course of measures of inclusion and 

exclusion as advocated by Augustine and Thomas. It also opposes negative tolerance, which boils down 

to tolerating others in order to avoid a greater evil such as social unrest…. It ensures, judicially, the 

prevention of religious war and oppression of religious minorities. Along with the separation of church 

and state, it restricts on reasonable truth claims to uniqueness, absoluteness, and universality by 

religions, which may well be interwoven with political identity, power, and usurpation.”
650

 

 

Applying free speech jargon and concepts to religious beliefs and practices would also seem to be 

counterintuitive and forces, not in the least to the religious people involved, argues Vermeulen. From a 

legal point of view, the specific standards developed and the (somewhat different) limitation clauses of 

the respective human rights would also be an objection to encapsulating freedom of religion in the 

freedom of expression or association.
651

 Also, since religious affiliation or practices are in fact sources 

of discrimination, persecution and exclusion in the real world, it would be hard-fraught to eradicate 

religion or belief in non-discrimination provisions despite any issues of qualification. In the end, 

qualifying religion as ‘an opinion’-and a church solely as a ‘societal organisation’ shows a lack of 

understanding of the “specific dimension of religion.”
652

 To conclude, the proposal would not solve 

any problems which the multicultural societies faces, but instead create more tensions and 

polarization: “How will Muslims react for instance? Undoubtedly they would argue that the measure 

[crossing out the freedom of religion from the Dutch Constitution] affects them specifically and is 

directed at them. And would they be wrong arguing that?”
653

 

 

Van der Ven would concur that freedom of expression and association could not replace the 

protections of the freedom of religion entirely:  

“such a combination can hardly cover the full complexity and diversity of the religious phenomenon in 

its individual and collective, private and public forms, from silent meditation to rowdy pilgrimages, 

from reverent rituals to ecclesiastic punishments. The second reason is more fundamental. 

Philosophically and anthropologically, religion is a special domain of existential questions regarding 

meaning and purpose at critical events of individual and collective suffering, when it provides a 

transcendent horizon and offers consolation and prospect. The precariousness of religion, steeped as it is 

in vulnerable questions arising from the depths of human existence, calls for protection against state 

interference.”
654
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Others may not go as far as to ask that religious freedom should be stricken out of the constitution 

altogether as De Beer, but by specific proposals for measures do promote dilution of the protection for 

the freedom of religion. For instance, again in the Netherlands, the Dutch People’s Party for Freedom 

and Democracy (Volkspartij voor Vrijheid en Democratie-VVD) proposed that “in cases of collision 

between religious freedom and the prohibition of discrimination, the latter merits preference if the 

relevant interpersonal differences arise from factors beyond the persons control because they are of 

physical nature.”
655

 This means that gender and sexual orientation merit elevated protection above 

freedom of religion, in all circumstances, despite the specific factors in given cases. This rejection of a 

genuine balancing exercise when religion is at stake is a meaningful signal of the interpretation of 

human rights in our time. So there are two issues to address: first, the question of legitimacy of 

freedom of religion and second, making sure the freedom of religion is in practice not diluted so far 

that mere lip service is paid to its importance. The latter is a pressing issue in the debate on clashing 

fundamental rights where the freedom of religion often plays an important role. Certain approaches are 

unacceptable and unadvisable because they dilute to an unacceptable degree the fundamental right to 

freedom of religion and belief, lead to exclusion of already vulnerable groups, or do not duly consider 

the rights and interests of other minorities or individuals (including women/sexual minorities). This 

will be discussed further, in the frame of addressing the case law of the ECtHR related to religion or 

belief in the workplace. 

1.2.5. Freedom of atheists and non-believers 

 

Despite the fact that international instruments all protect both the freedom of religion as well as more 

broadly the freedom of thought and conscience, and cover manifestations of both religion as well as of 

(non-religious/atheist) convictions,
656

 the focus in the academic literature and case law has clearly 

been on religious freedom sensu strictu. Also, international case law had long time been centered 

around religious freedom/discrimination issues.
657

 Only starting 2000s did the ECtHR issue various 

important decisions related to the rights of non-believers,
658

 with the Lautsi case illustrating the 

particular timeliness and heightened relevance of the rights of atheists and non-believers in today’s 

Europe. This is despite the fact that much earlier on in its Article 9 case law, the ECtHR reiterated that 

the freedom of thought, conscience and religion is “in its religious dimension, one of the most vital 

elements that go to make up the identity of believers and their conception of life, but it is also a 
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precious asset for atheists, agnostics, skeptics and the unconcerned.”
659

 At the level of the European 

Court, the development of three concepts are particularly relevant for the rights of atheists or non-

believers: the concept of pluralism; the duty of neutrality of the state in religious matters; and the 

notion of negative freedom of religion. It must be noted that under the ECHR and its interpretation by 

the Court, an established church remains compatible with the guarantee of the freedom of religion and 

(non-religious) belief (unlike under the 1
st
 Amendment of the U.S. Constitution which contains a non-

establishment clause), and in a number of cases atheist applicants have complained about the 

institutional or –at least- symbolic links of a State with the historically dominant church.  

Ringelheim, in discussion the origin of the protection of atheism as belief under international law, 

notes that various human rights declarations adopted at the end of the 18
th
 century -including the U.S. 

First Amendment- only speak of the freedom of religion and not of conscience in general “as in the 

contemporary sense of protecting both religious and non-religious convictions.”
660

 The idea of 

freedom of conscience, separated from any religious foundations and rather based on moral capacities 

and reason, was only developed in the 19
th
 century in (French) political thought, with “the freedom of 

atheists and the indifferent becoming a major theme in their reflection.”
661

 This led to the French Act 

of 9 December 1905 related to the separation of Church and State declaring the ‘freedom of 

conscience’ more generally and the free exercise of religion as a particular instance of that.
662

 From 

then onward, in contemporary human rights instruments since the 20
th
 Century such as the Universal 

Declaration on Human Rights of 1948, freedom of religion is conceived as part of a broader freedom 

of conscience and thought.
663

 What also played an undeniable role in highlighting the need for 

protection of non-religious, and even anti-religious, beliefs and practices was the presence of the 

Soviet union at the table.  

As far as the content of the freedom of belief for atheists is concerned, one can refer to the traditional 

distinction between the forum internum and forum externum, which would also apply towards non-
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l’homme, Louvain-la-Neuve, 1964, p. 179-181. 
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religious beliefs and practices. The latter prohibits any interference with non-religious beliefs, while 

the latter protects the freedom of manifestation of non-religious beliefs. It has been questioned 

whether there can be such thing as ‘manifestation of non-religious beliefs,’ at least in the sense that it 

is not already covered under the freedom of expression; after all, “in contrast to religious beliefs, 

atheism, by definition, is not exteriorized by rituals, acts of worship or observances of precepts which 

are seen as emanating from a transcendent authority.”
664

 This would also explain why for instance the 

1981 African Charter on Human and People’s Rights (Banjul Charter; in article 8) protects “the 

freedom of conscience” (internal dimension) and the “profession and free exercise of religion” 

(external dimension); thus leaving out the freedom to manifest non-religious beliefs. The question is 

thus whether the freedom of belief of atheists has a positive dimension (besides what is covered under 

the freedom of expression), or rather that it is (mainly) a matter of negative dimension of non-

interference of this fundamental right (which, however, can require both non-interference and positive 

measures being taken by the State).
665

 Obviously the negative dimension includes the right not to be 

forced or pressured to adhere to certain (religious) beliefs or practices that one does not support; 

practices and policies which are more subtle but still put unacceptable pressure (‘the same intention or 

effect’) on the conscience of atheists are also covered under international law, including when access 

to employment is concerned: 

“Article 18.2 bars coercion that would impair the right to have or adopt a religion or belief, including 

the use of threat of physical force or penal sanctions to compel believers or non-believers to adhere to 

their religious beliefs and congregations, to recant their religion or belief or to convert. Policies or 

practices having the same intention or effect, such as, for example, those restricting access to education, 

medical care, employment or the rights guaranteed by article 25 and other provisions of the Covenant, 

are similarly inconsistent with article 18.2. The same protection is enjoyed by holders of all beliefs of a 

non-religious nature.”
666

  

This is significant in the employment context since ‘the use of threat of physical force or penal 

sanctions’ are (luckily) bound to be rather unlikely; what is more at stake are the ‘policies and 

practices having the same intention or effect’ which would cover more subtle excluding practices, for 

holders of both minority religious or non-religious beliefs. This would include ‘religious tests’ where 

certain public functions are reserved for members/adherents of the dominant or established church.  

The European Court (and the Commission before it) has not gone so far as to say that an established 

church inherently implies a violation of the negative dimension of the freedom of conscience for non-

believers and is thus unacceptable, as long as there are sufficient guarantees, for instance no-one is 

forced to become a member and as long as people can always leave the church, an established church 

is one of the ways of organizing church-state affairs which falls under the State’s margin of 
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appreciation.
667

 In the case of an established church, guaranteeing freedom of religion or belief and 

particularly non-discrimination on this ground - towards both minority believers
668

 and non-

believers
669

 - becomes imperative.
670

 There is sometimes no clear-cutline whether a requirement 

derived from the dominant state church on members of minority religions or on non-believers amounts 

to internal dimension of the freedom of religion or belief or rather whether it involves limits on the 

manifestation dimension: for instance in the Buscarini case, elected members of Parliament of San 

Marino refused to take a religious oath in order to be reinstated in their office. While the European 

Court found a violation of Article 9, it saw this as an issue related to manifestation rather than an issue 

related to non-interference in the internal dimension of the freedom of thought, conscience and 

religion, something which Evans and Ringelheim find peculiar.
671

 However, taking the approach of the 

court-that the freedom to manifest includes a negative aspect in the freedom not to be forced/pressured 

to manifest, is also a valuable right: not only for non-believers but for religious minorities as well. 

This does not mean that the State can force or pressure, or allow private parties to do so, people to 

restrain from manifesting their religious affiliations though: the negative dimension freedom of 

religion or belief in other words cannot be utilized to negate other people’s freedom to manifest their 

beliefs.  

  

Pressure to not manifest someone’s religion in the workplace in the three case study countries is much 

more pervasive than the pressure to manifest religious affiliation, at least when it comes to private 

‘secular’ workplaces (excluding faith-based employers). Religion is an eyesore to many employers, 

colleagues and clients, or so it would seem, and sometimes employers oblige because of practical or 

business reasons: to avoid potential conflicts with colleagues who are uncomfortable with (what they 

perceive) religious loudness in the workplace or not to lose/to win business from clients who have 

implied or made very explicit that they do not wish to have certain services provided by persons who 
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are visibly of a certain faith or who practice certain aspects of that faith (Islam/headscarf). When the 

wish is for employers or temp agencies to exclude adherents of a certain faith (‘we don’t want any 

Muslims or Jews’) the exclusion comes very close to ethnic discrimination/racism (e.g. Feryn); but 

when the issue is not the adherence to a certain religion necessarily but its manifestation in dress, 

prayer or diets, the exclusion e.g. under the cloak of neutrality amounts to pressure to manifest an 

aspect of religion. This is when the State should also step in to guarantee the positive freedom of 

religion is not deluded of meaning in the area of employment. Because religious manifestations are 

associated with aspects that are part of the ‘freedom of choice’ of people, restrictions are sometimes 

considered more justifiable than exclusions on the basis of religious affiliation. Yet, considering the 

aspect of manifestation is an inherent part of the freedom of conscience, restrictions should not denude 

the right of much of its meaning. 

II. THE EUROPEAN CONVENTION ON HUMAN RIGHTS AND THE ECtHR 

1.2.6. Article 9 ECHR and religion or belief in the workplace: overview 

 

Echoing the Universal Declaration of Human Rights (1948)
672

 and the International Covenant on Civil 

and Political Rights (1966),
673

 Article 9
674

 of the European Convention on Human Rights states: 

                                                           
672

 Article 18 UDHR: “Everyone has the right to freedom of thought, conscience and religion; this right includes 

freedom to change his religion or belief, and freedom, either alone or in community with others and in public or 

private, to manifest his religion or belief in teaching, practice, worship and observance.” 

673
 Article 18 ICCPR: 1. Everyone shall have the right to freedom of thought, conscience and religion. This right 

shall include freedom to have or to adopt a religion or belief of his choice, and freedom, either individually or in 

community with others and in public or private, to manifest his religion or belief in worship, observance, 

practice and teaching. CCPR General Comment 22 on Article 18, para. 4 elaborates on the meaning of worship, 

observance, practice and teaching (“The freedom to manifest religion or belief in worship, observance, practice 

and teaching encompasses a broad range of acts. The concept of worship extends to ritual and ceremonial acts 

giving direct expression to belief, as well as various practices integral to such acts, including the building of 

places of worship, the use of ritual formulae and objects, the display of symbols, and the observance of holidays 

and days of rest. The observance and practice of religion or belief may include not only ceremonial acts but also 

such customs as the observance of dietary regulations, the wearing of distinctive clothing or headcoverings, 

participation in rituals associated with certain stages of life, and the use of a particular language customarily 

spoken by a group. In addition, the practice and teaching of religion or belief includes acts integral to the conduct 

by religious groups of their basic affairs…”) 

2. No one shall be subject to coercion which would impair his freedom to have or to adopt a religion or belief of 

his choice.  

3. Freedom to manifest one's religion or beliefs may be subject only to such limitations as are prescribed by law 

and are necessary to protect public safety, order, health, or morals or the fundamental rights and freedoms of 

others.  

4. The States Parties to the present Covenant undertake to have respect for the liberty of parents and, when 

applicable, legal guardians to ensure the religious and moral education of their children in conformity with their 

own convictions.” See also CCPR General Comment 22: 30/07/93 on ICCPR Article 18 

General Comment No. 22: The right to freedom of thought, conscience and religion ( Art. 18) 

CCPR/C/21/Rev.1/Add.4.  
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“1.Everyone has the right to freedom of thought, conscience and religion; this right includes freedom to 

change his religion or belief and freedom, either alone or in community with others and in public or private, 

to manifest his religion or belief, in worship, teaching, practice and observance. 

2.Freedom to manifest one’s religion or beliefs shall be subject only to such limitations as are prescribed by 

law and are necessary in a democratic society in the interests of public safety, for the protection of public 

order, health or morals, or for the protection of the rights and freedoms of others.” 

 

Under Article 14 of the Convention, the prohibition of discrimination -including on the basis of 

religion- is limited to the areas of enjoyment of other rights provided by the Convention:  

“The enjoyment of the rights and freedoms set forth in this Convention shall be secured without 

discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, 

national or social origin, association with a national minority, property, birth or other status.”
675

 

 

Article 9 ECHR protects the freedom of thought, conscience and religion
676

 in its two aspects, the 

forum internum and the forum externum. The forum internum refers to the right to have inner thoughts 

and beliefs and as this is absolute, the state cannot intervene with it. The forum externum, on the other 

hand, refers to expressions
677

 or manifestations of inner religious convictions in public and private 

spheres. There is significance in this duality, which some have argued is a product of Christian 

theology, with the focus being on orthodoxy rather than orthopraxy.
678

 Further, Article 9 ECHR not 

only distinguishes between beliefs and practices/manifestations, but in its mainstream interpretation it 

                                                                                                                                                                                     
674

 Article 2 of Protocol No. 1 to the Convention protects the right of parents to ensure the education of their 

children in conformity with their own religious convictions, which can be considered a particular aspect of 

freedom of religion.  

675
 Protocol No. 12 to the Convention for the Protection of Human Rights and Fundamental Freedoms (ETS No. 

177), adopted on November 4, 2000, in contrast entails a freestanding discrimination provision. (“Article 1 – 

General prohibition of discrimination. 1 The enjoyment of any right set forth by law shall be secured without 

discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or 

social origin, association with a national minority, property, birth or other status. 2 No one shall be discriminated 

against by any public authority on any ground such as those mentioned in paragraph 1.”) The Protocol is in force 

in 17 Council of Europe countries, including the Netherlands (since 2005) but has not been ratified by Belgium 

or the UK. See 

http://conventions.coe.int/Treaty/Commun/ChercheSig.asp?NT=177&CM=1&DF=10/02/2010&CL=ENG. 

676
 Which has its roots in religious convictions rather than being the invention of the Enlightenment, see De 

Blois, p. 170-71. 

677
 In light of the general protection for freedom of expression in art.10 ECHR, Article 9 ECHR can be 

considered lex specialis; Malcolm Evans, ‘From Cartoons to Crucifixes: Current Controversies Concerning the 

Freedom of Religion and the Freedom of Expression before the European Court of Human Rights’ 26 Journal of 

Law and Religion 345, 368 (noting that religious manifestations as forms of expressions require additional 

protection to be meaningful). 

678
 Lucy Vickers, 'The relationship between religious diversity and secular models: an equality-based 

perspective’ in Marie-Claire Foblets and others (eds), Belief, Law and Politics What Future for a Secular 

Europe? (Ashgate 2014), p. 2 (‘Protestant Christianity in particular has a focus on the mind and its state of 

‘righteousness’ rather than on the body …put simply, Christianity is based less on religious practice and more on 

what the individual believes.’). Spinner-halev, p. 563 referring to Gavin Flood, An Introduction To Hinduism 

(1996) (“Hinduism is a religion centered around practice much more than belief and morality”,) 
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also prioritises the forum internum over the forum externum. In Kokkinakis v. Greece, the ECtHR, 

while emphasizing the holistic understanding of the freedom of religion or belief, implied this 

hierarchy by noting that “[w]hile religious freedom is primarily a matter of individual conscience, it 

also implies, inter alia, freedom to ‘manifest [one’s] religion’. Bearing witness in words and deeds is 

bound up with the existence of religious convictions.”
679

 This distinction and prioritisation, however, 

feels very unnatural and counter-intuitive to practitioners of certain minority religions that have now 

made their way into Europe - whether it be through migration or conversion- and which place much 

stronger emphasis on orthopraxy. As Vickers notes, “[i]n religious traditions with a focus on 

orthopraxy, codes of conduct related to attire, diet and prayer are more common and have much 

greater significance as ways to practice and observe the religion. In many cases it is these practices 

which then lead to conflict with the secular world.”
680

 For individuals adhering to certain religions, the 

observances and practices at stake are part and parcel of their belief system, identity and general way 

of life.  

Thus, while the protection for inner thoughts and beliefs is ‘absolute’ and no interference is 

accepted,
681

 acts of “worship, teaching, practice and observance” which can bring those beliefs to 

expression can be limited in accordance with Article 9(2) as far as they are “prescribed by law” and 

“necessary in a democratic society in the interest of public safety, for the protection of public order, 

health or morals, or for the protection of the rights and freedoms of others.”
 682

 ‘Necessary in a 

democratic society’ means that there must be a ‘pressing social need’
683

: “thus, the notion “necessary” 

does not have the flexibility of such expressions as ‘useful’ or ‘desirable.’”
684

 In the employment 

relations context, the ‘rights of others’ includes the right of employers, colleagues and customers who 

value the negative aspect of religious freedom, i.e. the right to be free from religion and to work or 

have services delivered in a “neutral” or non-religious setting.
685

 “Furthermore, it is not enough that 

                                                           
679

 See Kokkinakis v. Greece, Application no. 14307/88, 25 May 1993, para 31. See also Metropolitan Church of 

Bessarabia and Others, § 114 

680
 Vickers, ‘The relationship between religious diversity and secular models: an equality-based perspective’, p. 

2.  

681
 “No one can be subject to coercion which would impair his or her freedom to have or to adopt a religion or 

belief of his or her choice.” See Council of Europe, ‘Overview of the Court's case law on freedom of religion’ 

available at http://wwwechrcoeint/Documents/Research_report_religion_ENGpdf , p. 4. 

682
 Article 9.2 of the ECHR; Emmanuel Bribosia, Isabelle Chopin and Isabelle Rorive, Rapport de synthèse 

relatif aux signes d'appartenance religieuse dans quinze pays de l'Union européenne (2004), p. 24 (noting that 

while secularism is not included in this list it de facto sweeps in). 

683
 E.g. Kokkinakis v. Greece (no. 14307/88), 25.05.1993 (no such pressing social need to convict member of 

Jehovah’s Witness for proselytism). 

684
 See Europe p. 19, referring to Svyato-Mykhaylivska Parafiya v. Ukraine, no. 77703/01, 14 June, § 116. 

685
Vickers, Religious freedom, religious discrimination, and the workplace, p. 102. 
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there is a legitimate aim and a legal basis for the interference; the interference must be proportionate to 

the legitimate aim pursued.”
686

  

Accordingly, even apart from applications in particular cases, limitations to the enjoyment the freedom 

of religion (and (most) other human rights) are ingrained in the human rights system,
687

 the 

formulation of Article 9(2) ECHR itself being such that it offers potential justification for the 

limitation of religious liberties.
688

 “Article 9 of the Convention protects a person’s private sphere of 

conscience but not necessarily any public conduct inspired by that conscience.”
689

 In particular, 

limitations can be the effect of tensions or clashes between various (or the same) human rights 

(‘freedoms of others’), e.g. the right to equal treatment on the basis of gender, sexual orientation or 

religion/belief versus the freedom of religion, or freedom of religion of X (collective dimension) 

versus the freedom of religion of Y (individual).
690

 In such cases, where “the State is required to strike 

a balance between competing private and public interests or different Convention rights”, there is a 

wide margin of appreciation.
691

  

Considering the formulation of Article 9(2) ECHR, it should not come as a surprise that the human 

rights system does not provide a carte blanche for minority expressions and practices, which can come 

as no surprise considering that society must place limitations on actions of persons and groups –

whether religiously or otherwise motivated - to preserve social peace. However, the way in which 

individual and group experiences are being limited and conditioned in practice, and accepted as 

justified under Article 9, merits closer examination. Otherwise put, the fact that religious diversity is 

limited when it goes through the lens of human rights is not the issue; instead, it is the way in which 

that diversity is scrutinised and moulded that in our view should be of concern. 

                                                           
686

Pamela Slotte, '‘What Is a Man If He Has Words But Has No Deeds?’ Some Remarks on the European 

Convention of Human Rights’ in (2011) 

<http://dspace.library.uu.nl/bitstream/handle/1874/294496/c17.pdf?sequence=1> , p. 261-2. 

687
 Gedicks, F. M., ‘The Permissible Scope of Legal Limitations on the Freedom of Religion or Belief in the 

United States, Emory International Law Review, Vol. 19, pp. 1187-1275 (noting that the ‘permissible scope’ of 

‘legal limitations’ on freedom of religion is the European ‘syntax’, and ‘The American law of limitations on 

freedom of religion is not easily stated in this grammar, because freedom of religion in the United States is less a 

liberty right than an equality right’).  

688
 Art. 9(2) ECHR states that the freedom to manifest one's religion or beliefs is subject to limitations ‘as are 

prescribed by law and are necessary in a democratic society in the interests of public safety, for the protection of 

public order, health or morals, or the protection of the rights and freedoms of others’. 

689
Europe, p. 8. 

690
 Emmanuel Bribosia and Isabelle Rorive, In search of a balance between the right to equality and other 

fundamental rights (2010). 

691
 See Obst v. Germany (no. 425/03, 23 September 2010), para 42. 
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The ECtHR has developed its case law on freedom of religion throughout the years. In Moscow 

Branch of the Salvation Army v Russia, the Court stressed both the importance of the rights protected 

by Article 9 and the limits to the state’s right to interfere: 

“Article 9, the freedom of thought, conscience and religion is one of the foundations of a ‘democratic 

society’ within the meaning of the Convention. It is, in its religious dimension, one of the most vital 

elements that go to make up the identity of believers and their conception of life, but it is also a precious 

asset for atheists, agnostics, sceptics and the unconcerned. The pluralism indissociable from a 

democratic society, which has been dearly won over the centuries, depends on it.”
692

 

 

That freedom of religion or belief is one of the “foundations of a democratic society” and one of the 

“most vital elements that go to make up the identity of believers and their conception of life” has been 

‘talismatically’ repeated by the ECtHR.
693

 But the Court has also stressed that in diverse democratic 

societies restrictions on the freedom to manifest one’s religion or belief may be necessary to reconcile 

the interests of various groups and to guarantee respect for everyone’s beliefs.
694

 

Through the Court’s case law, freedom of religion was first indirectly and then more directly 

“elevated” to the level of a substantive right under the Convention.695 Yet perhaps bigger 

challenges still lie ahead since “[i]t is noteworthy that over the past ten years the number of cases 

examined by the Court under Article 9 has been constantly growing. This trend can largely be 

explained by the increasing role of religion and associated questions in the socio-political 

arena.”696
 

For a long time, the significance of Article 9, whether or not in combination with Article 14 ECHR 

(principle of non-discrimination with regard to Convention rights),
697

 remained debatable when it 

came to accommodation issues in the “voluntary setting” of the mainstream workplace. As noted in an 

important UK case concerning the regulation of religious dress (the jilbab) in public schools:  

                                                           
692

 Moscow Branch of the Salvation Army v Russia (2006) 44 EHRR 912, para. 57 (references omitted). The 

court explained its view of pluralism at para 61: “pluralism is also built on the genuine recognition of, and 

respect for, diversity and the dynamics of cultural traditions, ethnic and cultural identities, religious beliefs, 

artistic, literary and socio-economic ideas and concepts. The harmonious interaction of persons and groups with 

varied identities is essential for achieving social cohesion.” See also Kokkinakis v. Greece, 25 May 1993, § 31, 

Series A no. 260-A, and Buscarini and Others v. San Marino [GC], no. 24645/94, § 34, ECHR 1999-I. 

693
 ECtHR 25 May 1993, Kokkinakis v. Greece, App. No. 14307/88, par. 31. 

694
 ECtHR 25 May 1993, Kokkinakis v. Greece, App. No. 14307/88, par. 31 and ECtHR 10 November 2005, 

Leyla Sahin v. Turkey, App. No. 44774/98, par. 106. 

695
 Europe, p. 5. 

696
 Europe, p. 5. 

697
 Article 14 ECHR is broad since it contains an open-ended list of discrimination grounds, but its scope is 

limited since it only prohibits discrimination with respect to rights under the Convention. It states “The 

enjoyment of the rights and freedoms set forth in this Convention shall be secured without discrimination on any 

ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, 

association with a national minority, property, birth or other status.” 
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“The Strasbourg institutions have not been at all ready to find an interference with the right to manifest 

a religious belief in practice or observance where a person has voluntarily accepted an employment or 

role which does not accommodate that practice or observance.”
698

 

Certainly, in a number of cases the ECtHR found a violation of the right to religious liberty and/or 

discrimination in employment settings. In particular, in the pivotal Thlimmenos case against Greece,
699

 

the Court found a violation of Article 14 (non-discrimination) taken in conjunction with Article 9 

(freedom of religion). The applicant belonged to the Jehovah’s Witnesses and was refused 

appointment to a post of chartered accountant because of his criminal conviction for conscientiously 

objecting to military service at a time of general mobilization without possibility of conscientiously 

objecting to military service. The ECtHR considered that: 

“applicant was not appointed a chartered accountant.... He was thus treated differently from the other 

persons who had applied for that post... The Court considers that such difference of treatment does not 

generally come within the scope of Article 14 in so far as it relates to access to a particular profession, 

the right to freedom of profession not being guaranteed by the Convention. 

However, the applicant does not complain of the distinction that the rules governing access to the 

profession make between convicted persons and others. His complaint rather concerns the fact that in 

the application of the relevant law no distinction is made between persons convicted of offences 

committed exclusively because of their religious beliefs and persons convicted of other offence ... Seen 

in this perspective, the Court accepts that the ‘set of facts’ complained of by the applicant ... ‘falls 

within the ambit of a Convention provision.’”
700

 

In other words, it was the particular framing in an occupational setting (but not a traditional 

employment relationship) that was successful for applicant. Thlimmenos is sometimes credited with 

having introduced in the case law of the ECtHR the notion of “indirect discrimination”
701

 and even of 

reasonable accommodations by stressing a positive state duty under Article 9 ECHR. However, those 

terms were never utilized by the Court. The Greek government had argued that the law in question, 

excluding claimant from civil posts on account of his criminal conviction, was “neutral” and “served 

the public interest,” but the Court held that there can be circumstances which call for a differential 

treatment and this was one of those situations. Announcing the innovating element in the case, the 

Court explained:  

“The Court has so far considered that the right under Article 14 not to be discriminated against in the 

enjoyment of the rights guaranteed under the Convention is violated when States treat differently 

                                                           
698

 Lord Bingham’s comment in R (SB) v Governors of Denbigh High School [2006] UKHL 15, (2006) 23 

BHCR 276, Para 2, a case concerning a school’s regulation prohibiting female pupils to wear the jilbab. 

Interestingly in the Eweida decision the ECtHR considers (and re-evaluates) this statement explicitly. Infra. 

699
 Thlimmenos v Greece (34369/97) April 6, 2000. 

700
 Thlimmenos v Greece (34369/97) 6 April 2000, para. 41-42 (emphasis added). 

701
 See Henrard, p. 81. 
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persons in analogous situations without providing an objective and reasonable justification ... However, 

the Court considers that this is not the only facet of the prohibition of discrimination in Article 14. The 

right not to be discriminated against in the enjoyment of the rights guaranteed under the Convention is 

also violated when States without an objective and reasonable justification fail to treat differently 

persons whose situations are significantly different.”
702

 

Following Aristotle’s formulae, formal equality mandates equals to be treated equally, but also implies 

that a differential treatment is called for in case of there is no talk of equals/equal situations.
703

 The 

difficulty is knowing when the situation of persons is significantly different to justify or mandate 

differential treatment because in reality there are no absolute equals; not even twins are identical in 

every aspect. Thlimmenos offers one example were the religious motivation behind an action justifies 

differential treatment. In this sense, it comes very close to the concepts of indirect discrimination and 

reasonable accommodation
704

 which are associated with an substantive equality approach, but the 

formulation used agrees very well with a formal conception of equality as well (since the focus is on 

the treatment to be given by the State).
705

 After all, the second limb of the Aristotelian equality 

concept prohibits unlike cases from being treated similar, and the ‘group-based disaparate impact 

analysis’, which is the typical collorary of an indirect discrimination analysis played no role in 

Thlimmenos.
706

  

In either case, the Thlimmenos approach has not been extended to cases of religious accommodation in 

the workplace. This is not to say Article 9 was meaningless in the employment context: the Court has 

on occasion found a violation in straightforward religious (affiliation) discrimination cases. In 

Ivanova,
707

 the Court held that Article 9 was breached where a claimant was fired from her position as 

a swimming pool manager at a public school after refusing to resign or renounce her faith under 

pressure. Ivanova was a member of a Christian Evangelical Group known as “Word of Life”, which 

was refused legal recognition by the Bulgarian State and which—as the Court noted—was subject to a 

“policy of intolerance on the part of the authorities”. Here the Court saw that “at the heart of the 

                                                           
702

 Thlimmenos v Greece (34369/97) 6 April 2000, para 44. 

703
 In fact Aristotle is to have said that inequality arises “when either equals are awarded unequal shares or 

unequals equal shares.” 

704
 Waddington, ‘Chapter six: reasonable accommodation’, p. 747 (“the reasonable accommodation requirement 

of the law recognizes that, where people’s impairments or relevant characteristics result in them being differently 

situated regarding employment opportunities, identical treatment may be a source of discrimination, and 

different treatment may be required to eliminate. Recognition of this need for real, not merely formal equality is 

the bases of the obligation to make individualized adjustments to permit particular individuals to participate in 

particular employment-related activities.” ) 

705
 See also discussion of the Thlimmenos case Mark Bell, 'Chapter two: direct discrimination’ in Dagmar 

Schiek, Lisa Waddington and Mark Bell (eds), Cases, materials and text on national, supranational and 

international non-discrimination law (Hart Publishing 2007), p. 189-190. 

706
 Ibid, p. 190. It should be noted that the concept of indirect discrimination is developed in other ECtHR cases, 

in particular, ECtHR, D.H. and others v. Czeck Republic, App. No. 57235/00, 7 February 2006.  

707
 Ivanova v Bulgaria (52435/99) April 12, 2007. 
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applicant's case was whether her employment had been terminated solely … because of her religious 

beliefs.”
708

  

On the other hand, the Court (following the former Commission) rather easily dismisses religious 

accommodation cases, where requests involve time off to observe religious duties or holidays or the 

right to wear religious dress, even if those requests appear to be for very modest adaptations and the 

cost would be negligible at the most. Either no interference was found with Article 9, often with the 

filter of “freedom to resign” blocking successful claims, or when a case did pass the inadmissibility 

test, a broad margin of appreciation or a very meek justification test lead to the State’s deference in 

restricting religious manifestations.
709

  

1.2.7. Facing the restraints of time: religious time claims before the ECtHR 

 

 

The filter of “freedom to resign”
710

 blocking successful claims was repeatedly utilized in a line of 

older religious time cases, such as X v UK, Konttinen and Stedman.
711

 In each of these cases, the 

former European Commission on Human Rights held that the refusal by employers to alter employees’ 

working hours to accommodate religious practices did not interfere with Article 9. The employee’s 

were considered ‘free to resign’ and find an alternative post (e.g. work part-time) which would not 

conflict with their religious commitments. Thus, “[e]ven when it is claimed that restrictions conflict 

with religious observance, the European Commission has been unsympathetic towards applicants who 

have voluntarily accepted obligations that compromise their observance (Stedman v. United Kingdom), 

and has shown its reluctance to accept the applicant’s characterisation of such conflict (Valsamis v. 

Greece).”
712

 The protection for days of rest or holidays was insubstantial. What’s more the Strasbourg 

case law takes for granted that a calendar is based on the majority’s holidays, observing in X. v. 

United Kingdom that “in respect of the general question of religious and public holidays, …, that, in 
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 Ivanova v Bulgaria (52435/99) April 12, 2007, para.81. 

709
 See Knights, p. 283-298;Ouald Chaib, p. 33-58. On the basis of an extensive case law review of cases 
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requests for time off or alternative scheduling and requests involving religious dress codes, and notes the 
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710
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X v. Denmark (1976) and Knudson v. Norway (1985) where as long as the option of resigning exists, the 
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church guarantees their freedom of religion in case they oppose its teachings.’ (X. v. Denmark).)  
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 Ahmad v. United Kingdom (1982) 4 EHRR 126, Konttinen v. Finland, Application 24949/94, 3 December 

1996 and Stedman v. United Kingdom (1997) 23 EHRR CD 168. 

712
 Taylor, Freedom of religion : UN and European human rights law and practice, p. 281-282. In the last case 

(Valsamis v. Greece (1997) 24 EHRR 294, Appl. no. 21787/94), the case before the Commission concerned the 
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most countries, only the religious holidays of the majority of the population are celebrated as public 

holidays. Thus Protestant holidays are not always public holidays in Catholic countries and vice 

versa.”
713

 The fact that the holiday schedule coincides with the religion or cultural practices of the 

majority is not a problem necessarily,
714

 so long as certain accommodations are provided for 

minorities to observe their days of rest or religious holidays. Taylor notes the starkly different 

approach of the Canadian Supreme Court in O’Malley v. Simpson’s Sears
715

 which mandated 

reasonable accommodations for the Saturday Sabbath observed by the applicant.  

 

The former Commission’s decision in X v. UK
716

 is illustrative: a school teacher with the Inner London 

Education Authority (ILEA) of Islamic faith sought a (modest) time accommodation to attend 

collective prayers on Fridays at the local mosque. The Commission dismissed his claim (which was 

found to be inadmissible) based on the fact that the employer could rely on the terms of the contract 

the employee had signed and committed to. It also underlined the freedom of choice of the employee: 

he was free to resign if he found his teaching obligations conflicting with his religious duties.
717

 Thus, 

there was little sympathy for the dilemmas faced by the full-time teacher of Muslim faith in a context 

where work was organized to fit the needs and schedule of the majority. Indeed, the teacher had “of 

his own free will, accepted teaching obligations under his contract” but his choice was effectively 

between a rock and a hard place, either follow the regular work schedule which preventing him from 

fulfilling his religious duty or quit his job and face all the consequences. In a setting where “the 

Christian tradition has had an irreversible effect on the shaping of time and space”
718

, the range of 

options for a practicing adherent of a minority religion seems very limited, making the “freedom to 

resign” doctrine –amongst others- ignorant of the larger socio-economic consequences of such policy. 

Similarly, in Konttinen,
719

 the former Commission found the religious time accommodation claim 

manifestly ill-founded for reason of lack of interference with claimaints’ freedom of religion. The 

claim concerned a member of the Seventh-day Adventist Church who sought to have his work 
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 Eur. Comm’n H.R., X. v. UK, Appl. No. 8160/78 (1981), at 38.
 713

  

714
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718
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schedule altered so that he need not work on his Sabbath starting from sunset Friday afternoon (which 

would be the case at the most 5 Fridays per year). Again, the Commission noted the contractual 

commitment the employee was under:  

“[T]he applicant was not dismissed because of his religious convictions but for having refused to 

respect his working hours. This refusal, even if motivated by his religious convictions, cannot as such 

be considered protected by Article 9 … Nor has the applicant shown that he was pressured to change his 

religious views or prevented from manifesting his religion or belief…having found his working hours to 

conflict with his religious convictions, the applicant was free to relinquish his post. The Commission 

regards this as the ultimate guarantee of his right to freedom of religion…”
720

 

Again, in Stedman—this time involving a Christian who refused to sign a new employment agreement 

requiring regular work on Sundays—no interference with Article 9 was found, rendering the 

application manifestly ill-founded and inadmissable.  

This line of jurisprudence was –rightfully- criticized as too formalistic, with too little appreciation for 

the reconciliation of work and religious commitments.
721

 It in effect places contractual obligations on 

higher footing than religious freedom, despite the fundamental principle expressed above that 

contractual obligations cannot generally trump fundamental rights in the absence of compelling 

special circumstances.
722

 Direct pressure or force to change or desert one’s religion is considered a 

violation of the freedom of religion,
723

 but what is ignored are the various pressures to conform (which 

may or may not be as subtle) or forfeit religious practices in the workplace when employees object to a 

downgrading of their socio-economic situation. In these decisions it is not recognized that religious 

commitments place an employee in a situation that is significantly different than those without such 

commitment, thus mandating a differential treatment. Some academics expressed hope that Article 9 

case law emphasizing positive duties under Article 7 as accepted in areas other than employment
724

 

could be applied by the Court in the employment context once a suitable case came along. In a 2012 

case, the Court’s internal division over this matter became glaringly clear.
725

 Not much later, in 

Eweida and others v. UK, involving four Christian employees the Court revisited this question and 

indeed steered its case law in a more encouraging direction.  
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More recently, the ECtHR in Kosteski v. FYROM
726

 dismissed another religious time claim. However, 

here the case concerned a dismissal due to absence on a Muslim holiday (which was foreseen under 

the national law) by an employee who arguably did not practice Islam. Since he was regarded to have 

failed to prove that he practiced Islam, Article 9 was not considered infringed. More important, as 

indicative and revealing for the various stances within the European Court on the issue of 

reasonable accommodations for religion or belief in the workplace is the 2012 case of 

Francesco Sessa v. Italy.
727

 In Sessa (2012),
728

 a Jewish attorney representing a civil party in a large 

criminal case was faced with a hearing date set on one of the most important Jewish holidays (Yom 

Kippur). Even though he had a legislative basis
729

 (Law no. 101 of 1989 that recognized his right to 

absent himself during important Jewish holidays) to rely on for religious time accommodation and he 

had raised the issue before the initial hearing was even set (some four months in advance), his requests 

for adjournment were repeatedly refused by the Italian courts. The European Court found that Article 

9 had not been breached (there was no interference and, even if there was, it was proportionate on 

grounds of the protection of the rights and freedoms of others – and in particular the public’s right to 

the proper administration of justice – and the principle that cases be heard within a reasonable time), 

but what makes a closer look at this case worthwhile is the interesting dissenting opinion. The 

majority’s decision of inadmissibility referred to Kontinnen and Stedman as precedents, but the 

important dissent written by 3 judges—Tulkens
730

, Popović and Keller—explicitly argued for 

incorporating a reasonable accommodation duty in Article 9 (stressing that the ‘inconvenience’ that 

may have resulted was simply the price that must be paid in a multicultural society that values 

religious pluralism). 

According to the majority, there had been no interference with the claimant’s freedom of religion: he 

was not pressured or prevented from observing Yom Kippur. Also, his presence as representative of 

the civil party was not mandatory but only optional and—if he wished—he could have used the option 

to have a colleague replace him at the hearing. Further, “had there been an interference”, this should 

be considered justified on grounds of the protection of the rights and freedoms of others—and in 

particular the public's right to the proper administration of justice—and the principle that cases be 
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heard within a reasonable time. The dissenting judges rebut these arguments quite convincingly: in 

their view there clearly was an interference and, where several alternatives are imaginable to achieve 

the pursued legitimate aim, the proportionality test requires the authorities to resort to “the least 

restrictive means”. Reasonable accommodation, is seen as such means in the given circumstances: 

“[N]ous pensons que les conditions étaient réunies pour tenter d’arriver à un aménagement et un aménagement 

raisonnable —c’est-à-dire qui n’entraîne pas pour les autorités judiciaires une charge disproportionnée—de la 

situation. Avec quelques concessions, celui-ci aurait permis d’éviter une ingérence dans la liberté religieuse du 

requérant, sans pour autant compromettre la réalisation du but légitime que constitue de toute évidence la bonne 

administration de la justice.”
731

  

 

The three dissenting judges sensibly acknowledge that accommodation can impose a certain level of burden, 

here in the form of administrative inconvenience, but this is the price to pay for respecting freedom of religion in 

a multicultural society:  

“Certes, le report demandé de l’audience pouvait entraîner certains inconvénients administratifs, comme par 

exemple la nécessité de renouveler la notification de la date d’audience aux parties impliquées. Mais ceux-ci 

nous paraissent minimes et constituent peut-être le modique prix à payer pour le respect de la liberté de 

religion dans une société multiculturelle.”
732

 

 

Ouald Chaib, who called for this case to be referred to the Grand Chamber, approved of the stance 

taken in the dissent:  

“Indeed, the question at stake is how far we can go in a multicultural society in accommodating 

religious minorities. The majority, instead, focuses on how a member of a religious minority should 

adapt to a societal system based on the majority religion, thus placing the burden of accommodation 

entirely on the applicant. By not finding interference with the applicant’s freedom of religion and by not 

acknowledging that he is de facto treated differently compared to adherents of majority religions, the 

Court shows little understanding of religious minorities’ concerns.”
733

 

 

The ‘freedom to resign’ doctrine can be considered overruled following Eweida, even if the new 

approach –which takes the consent of the employer into account as one element in the balance 

between various interests– has not yet been applied in a religious time accommodation case. It will be 

interesting to see how cases similar to X. v UK or Stedman v. UK will be decided in the future. 

Perhaps, it would go a bit like the García Mateos case
734

 which involved a conflict between 
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professional and family life and the question of how a caretaker of a young child was to combine the 

two. Mrs García Mateos, a supermarket employee, asked for a reduction in her work time because she 

had to look after her son, who was then under six years old. The Court found a violation of the 

principle of non-discrimination on grounds of sex.
735

 

In the meanwhile, when it comes to religious time accommodation cases domestic courts are not 

prevented from adopting a more liberal/accommodating stance in this area, but some domestic courts – 

at least prior to Eweida overruling the ‘freedom to resign’ argument as definitive bar to such claims- 

demonstrated a lack of enthusiasm for going beyond the protection offered under the interpretation of 

the ECtHR in this area.
736

 This held the risk that minimum standard turned into a ‘race-to-the-

bottom.’
737

 

 

1.2.8. Surrender of the clashing headscarves issue to national states: religious dress before the 

ECtHR 

 

While it was the ‘freedom to resign’ objective which blocked successful claims in cases of religious 

time conflicts in the workplace, the wide ‘margin of appreciation’ awarded to the State restricting the 

freedom to manifest religion or belief, in worship, teaching, but particularly practice and observance 

has been the obstacle for applicants in religious dress employment cases. Concerns about gender 

equality have also played an important role in this type of cases, unlike in religious time cases (where 

men are often the applicant), with the Court having expressed a number of (highly critiqued) stances 

on the Islamic headscarf and the position of women in Islam.  

The issue of religious dress in private sector employment has not directly come before the ECtHR 

until the Eweida case.
738

 A number of relevant decisions, however, indicated that the ECtHR was 
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unlikely to afford strong protection under Article 9 of the ECHR, possibly in conjunction with Article 

14, to the right to manifest religious beliefs through a dress code in the private sector workplace. 

While dress can be an element of freedom of expression, it has generally received limited weight 

under the proportionality test and considered to be trumped by other rights.
739

 Dress has also been 

explicitly recognized as a way of manifesting religious beliefs.
740

 In past cases involving religious 

dress, the ‘rights of others’ limitation ground was found to be strengthened by the particular 

circumstances and the (former) employee’s interests have received limited attention.
741

 

Two important ECtHR decisions with regard to the headscarf in particular, both involving a public 

educational setting, can be mentioned. In both cases, the interference could be attributed directly to the 

State. The Court has not yet ruled a headscarf issue in favor of the applicant.
742

 First, in Dahlab v. 

Switzerland
743

 the European Court found the claims based on Article 9 and 14 ECHR made by a Swiss 

public school teacher, who had been dismissed for wearing a headscarf on the job, ‘manifestly ill-

founded’ and thus inadmissible. Taking into account the specific circumstances of the case, 

particularly the fact that the applicant’s pupils were at a ‘tender age’ between four and eight, the Court 

found that it “cannot be denied outright that the wearing of a headscarf might have some kind of 

proselytising effect.” It took this into account in its balancing between the freedom of a teacher to 

manifest her religion versus the need to protect pupils by preserving religious harmony, and concluded 

that the measure taken by the Geneva authorities (dismissal of the teacher because of her headscarf) 

was not unreasonable under the circumstance so that it did not exceed the margin of appreciation: the 

measure prohibiting the applicant from wearing a headscarf while teaching was thus considered 

“necessary in a democratic society”. The Court reiterated that States have a certain margin of 

appreciation in assessing the existence and extent of the need for interference with the freedom of 

religion as being ‘necessary in a democratic society.’ Second, the landmark case of Sahin v. Turkey
744
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concerned a ban on headscarves for university students at Turkish state universities. The applicant, 

Leyla Şahin came from a traditional Islam practicing family and saw it as her religious duty to wear a 

headscarf. She was at the time a medical student at Istanbul University, where she was not allowed to 

don the headscarf during class or during exam sessions.
745

 Here the European Court, in an oft critiqued 

decision, held that the ban on headscarves (the Constitutional Court had held this to be contrary to the 

Turkish Constitution) in Turkish public universities fell within the margin of appreciation of the 

secular Turkish state, the interference could be considered as “necessary in a democratic society” for 

the purpose of Article 9 (2) and that therefore there was no violation of Article 9 ECHR. Pitt, for 

instance, bridging this education case with the line of employment cases like Ahmad v. UK and 

Stedman v. UK argues that ‘in reality, if all higher education institutions in the country impose this 

rule, the ‘choice’ of complying, foregoing higher education or going abroad to study is not really 

meaningful, any more than it is meaningful for an employee to choose between a job on the 

employer’s terms and unemployment.”
746

 As the European Court did in the Dahlab case, here it also 

referred to the Islamic headscarf as ‘a powerful external symbol’ which by some was represented or 

perceived as a religious duty, so that the impact on those who did not want to wear a headscarf had to 

be considered.
747

 

The ECtHR has been criticized for endorsing the notion that the headscarf is a symbol of women’s 

inferiority and “hard to square with the principle of gender equality.”
748

 This sweeping generalization 

about the meaning of the headscarf is rightfully contested.
749

 There are complex and multidimensional 

reasons why Muslim women choose to wear or not to wear the headscarf.
750

 Available research shows 

that the headscarf is worn for various reasons, and for some young educated Muslim women in the 
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West it can be a source of empowerment to be able to show that they hold on to their Islamic 

identity.
751

 

Since there are so many different and varying veiling (and non-veiling) practices amongst Muslim 

women, the question often comes up whether the headscarf is a religious obligation under Islamic 

doctrine. The relevance of the answer has been disputed as the freedom to interpret one’s own doctrine 

is a core part of religious freedom.
752

 The ECtHR has stated that Article 9 of the ECHR “excludes any 

discretion on the part of the state to determine whether religious beliefs … are legitimate.”
753

 The 

assumption is that bona fide “religious” practices fall under Article 9.1 of the ECHR.
754

 Thus, the 

ECtHR gives deference to the subjective understanding of the person concerned,
755

 without however 

unquestioningly accepting an applicant’s characterization of an act as a manifestation.
756

 The practical 

importance of this generous stance seems limited when, under Article 9.2 of the ECHR, wide 

restrictions are possible on the manifestation of a religious belief or practice. 

 

On the other hand, in a religious case not involving the hijab, it was held that the criminal conviction 

of 127 members of the religious order known as Aczimendi tarikatÿ for wearing their distinctive 

religious clothing, reminiscent of the Prophet Mohammad’s dress, while touring the streets of Ankara 

following a religious ceremony and during a judicial proceeding violated Article 9 of the ECHR 

(Ahmet Arslan v. Turkey).
757

 The members of the religious order had been convicted under Turkish 

law for a breach of the law on the wearing of headgear and the wearing of religious garments in public 

other than for religious ceremonies. According to the ECtHR, the Turkish ruling was not based on 

legitimate aims of protection of public safety and protection of the rights and freedoms of others but 

solely upon a reference to legal provisions. While this case may have pointed to real limits in 

regulating and restricting dress practices, the criminal law and public sphere contexts of this case set it 

apart from any contractual employment relations context. After all, the European Court stressed that in 

contrast to other cases including Sahin v. Turkey, the case concerned criminal punishment for the 
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wearing of particular dress in public areas open to all (unlike public establishments, where religious 

neutrality might take precedence over the right to manifest one’s religion.)
758

 

It can also be noted that, more recently, the European Court also dismissed the claim of Shirley 

Chaplin, a public hospital nurse in the UK, to wear a cross-necklace while being at the job at the 

geriatric ward.
759

 The Court did not consider itself well-placed to double-guess the assessment of a 

health and safety risk made by the hospital and lower British courts, and found the balance made to be 

within the margin of appreciation awarded to States in Article 9 ECHR cases. Thus, in case of 

legitimately regarded aims, such as health and safety concerns, as well as in the case of conflicts 

between fundamental rights the margin of appreciation is bound to continue to play a (deferential) 

role, justifying potentially far-reaching limitations on religious dress in the employment context.  

 

1.2.9. Other religious practices in the employment context before the ECtHR 

  

Besides religious time conflicts and religious dress accommodation case, a range of other religious 

practices or beliefs can come up in the workplace setting. This includes issues such as prayer (space), 

dietary accommodations, religious objections
760

 to job duties or social customs/socialization standards 

(shaking hands controversies). Until now though, the European Court has largely been spared of such 

matters in the private employment context cases. In other contexts, namely the prison setting, the issue 

of religious diets has come up. In Jacóbski v. Poland, Article 9 was held violated because the prison 

had refused to provide “simple meat-free meals” to a Buddhist prisoner.
 761

  

Cases involving objections to certain job duties have come up across Europe (legal cases in general 

being hardly indicative of the array of issues which arise on the ground
762

), and thorough consideration 
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of may be very useful since domestic courts faced with such matters on a number of occasion have 

come up with very different approaches and decisions. For instance, the French Cassation Court
763

 in 

1998 held, in the case of a supermarket employee of Muslim faith who refused to handle pork and 

asked to be transferred from the butchery to another department, that religious convictions of workers 

are not protected by the employment contract absent any express contractual clause. Hence, the 

employer had done nothing more than to ask the employee to execute the tasks for which he was hired. 

In other words, the employer is free to ignore religious requests by employees without having to 

provide any justification, so that contractual obligations easily override the right to religious freedom. 

This ignores the reality of power asymmetries in the labour relations context: when employees have no 

legally enforceable right to reasonable accommodations, it makes no strategic sense to job seekers to 

request accommodations right off the bat (in fact even if such right were to exist, strategically it may 

be more advisable to hold off on making certain requests until things are more settled). In addition, 

religious commitments do not necessarily remain static over time. Employees can change religions, or 

alter their interpretation, commitments and practices in intensity. The rigid “contract standard” ignores 

this possibility. 

German courts have adopted a different approach, rejecting such formalistic standards. For instance, 

the Higher Labour Court of Hamm
764

 held that an employee “does not resign his constitutional right to 

religious freedom” by signing an employment contract which is in conflict with religious duties. In 

this case, it was held that an employee can be excused from work to pray, unless it would lead to 

business disruptions violating the employer’s constitutional right. This approach to conflicting rights 

under German Constitutional law, termed “praktischen Konkordanz” (practical concordance), aims to 

find a “compromise with minimal restrictions of both rights.”
765

 This may be a promising approach to 

reasonable accommodations involving clashing rights.
766

 

With regard to job duties employees may object to, it may be useful to consider the ECtHR case law 

with regard to the imposition by the State of certain practices associated with religion. The powers of 

the State to impose certain practices associated with a religion should be considered as very limited.  

However, very likely the considerations in these cases will not be considered unabridgedly applicable 

in the case an employee refuses to handle pork or alcohol because of religious objections. For instance, 

in Buscarini and Others [GC]
767

 the Court considered the case of a number of San Marino 
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parliamentarians who were required to swear an oath on the Bible before and in order to take up their 

duties. Here, the Court found a violation of Article 9 because requiring such oath was “tantamount to 

obliging them to swear allegiance to a particular religion. Likewise, in accordance with the principle 

of free choice, a person cannot be obliged to take part against their will in the activities of a religious 

community when they do not belong to that community.”
768

 Similarly, in Alexandridis v. Greece 

(2008)
769

 the freedom to not have to manifest religious beliefs under Article 9 was considered violated 

in the case of an Athens lawyer who saw himself obliged to reveal that he was not an Orthodox 

Christian to be exempt from a particular form of swearing oath as a precondition to practicing law. 

 

The issue of the imposition by the State of certain practices associated with religion has arisen in the 

school context,
770

 but it may also be relevant in the (public) workplace.  

Forcing people to divulge information about their religion or beliefs is also limited. In Dimitras and 

Others v. Greece,
771

 a violation of Article 9 was established because as witnesses in judicial 

proceedings, applicants had to disclose their religious convictions in order to avoid having to take an 

oath on the Bible.  

Cases where discrimination or restriction on freedom of religion or belief is justified merely on the 

basis of religious affiliation are rare.
772

 Generally such cases are difficult to prove as employers seem 

sophisticated enough to wrap bias in less straightforward terms.
773

 Such cases –belief or affiliation 

discrimination- may at times also coincide with ethnic or racial discrimination.
774

 

 

On the other hand, employees may have some rights to proselytize their religion in the workplace, as 

long as they do not cross certain boundaries. In Larissis and Others v. Greece (1998)
775

 three 

applicants - air force officers and followers of the Pentecostal Church- had been convicted in Greece 

for trying to converts a number of people, including airmen who were their subordinates while on 
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duty. While the ECtHR agreed the measures taken against the officers was justified for the attempts to 

convert subordinates since the state had a duty to protect the subsordinates from undue pressure
776

 

from senior staff, it did find a violation of Article 9 for the measures against the air officers because 

they had tried to convert civilians (who were not subject to similar pressures as the airmen considering 

the lack of authority over them). This involved a special (public) workplace setting (the army), but 

translated to the general secular workplace, there would seems to be thus quite some room to discuss 

at the very least matters of religion at the workplace without this justifiably leading to disciplinary 

matters by the employer.  

 

The desire to prevent tensions is also not a justification for depriving employees of their freedoms or 

their jobs. A particularly interesting case in this regard was Redfearn v. UK.
777

 The applicant in that 

case was a driver transporting disabled passengers from mainly Asian backgrounds who had been 

dismissed because he was a member of the British National Party (BNP).
778

 The European Court 

considered that the freedom of association (Article 11) of the employee had been violated by the 

dismissal.  

 

1.2.10. Human rights in the workplace in flux: the Eweida case and its ramifications  

 

Before Eweida, it was safe to say that “considering the ECtHR’s case law it seems highly unlikely that 

Article 9 of the ECHR would become a basis for introducing reasonable accommodations for religious 

dress in the private workplace”
779

 and to refer to the anti-discrimination framework as a more 

promising avenue.
 780

 In that case, the parameters set under Article 9 and/or Article 14 may be seen of 

considerable indirect use in determining the proper parameters for the protection against religious 
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discrimination since under the Employment Equality Directive, religious interests must be protected in 

the employment setting, and this must be interpreted to comply with the principles under the ECHR.
781

 

 

However, that changed after Eweida, necessitating new analyses and assessment of the relative 

strength of the respective two pillars of the supranational layer. Before this landmark religion in the 

workplace case, the European Court had started chipping away the ‘freedom to resign’ jurisprudence 

that resulted in too narrow protection for freedom of religion in the workplace. In Konstantin Markin, 

the ECtHR rejected the “free to resign” argument advanced by the Russian Government in the context 

of paid parental leave for military personnel, but here the Court pointed to the “unique nature of the 

armed forces and, consequently, the difficulty in directly transferring essentially military qualifications 

and experience to civilian life.”
782

  

Then, in 2013, the European Court found that Article 9 was violated in the case of Nadia Eweida.
783

 

Ms. Eweida’s case had made headlines across the UK and Europe before even coming before the 

ECtHR. She was prohibited from visibly wearing a rather modest cross on a necklace while at work as 

a check-in assistant for British Airways at Heathrow airport (at least she was banned from doing so 

during the months between her being reprimanded and BA’s eventual amendment of its dress code 

regulations to allow the visible wearing of such religious symbols).  

The European Court found that the balance made between the business interest of British Airways 

towards a certain image or brand, while legitimate, should not have overruled the fundamental right of 

an employee to manifest her religion by way of a discrete religious symbol which –it noted- could 

have little impact on the employer’s image. In other words, contractual obligations cannot simply 

trump fundamental rights in the absence of special circumstances (e.g. safety and security 

requirements as in the case of Chaplin, infra) and in general.  

At the same time, the claims of three other British Christians who complained of limitations on their 

deeply-held religious beliefs and practices were dismissed as it was considered that the restrictions in 

those cases fell within the UK’s margin of appreciation: in two of the cases a conflict between 
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Convention rights was presented (freedom of religion versus equal treatment irrespective of sexual 

orientation in the cases of Liliane Ladele and Gary McFarlane) justifying such deference to the State. 

 

A discussion of the Eweida case, together with the facts of the three less successful cases, is necessary 

as it will be argued that domestic courts following this decision may have to consider more seriously 

the employment claims of religious employees under the ECHR. This will in particular have an effect 

on the legitimacy of company ‘neutrality policies’ which are currently mushrooming on the ground 

having been accepted too readily in Belgian case law and which form formidable obstacles for Muslim 

women wearing a hijab and other visible religious minorities.
784

  

 

The facts were as follows. Nadia Eweida, a Coptic Christian, started working for British Airways (BA) 

in 1999 as a check-in assistant at London Heathrow airport and she remains active there up to today. 

In 2004, BA changed its staff uniform and a new detailed uniform code specified that religious 

accessories and dress should – if at all – be worn under the uniform. In cases where this is impossible 

(e.g. a headscarf or turban cannot be worn underneath the uniform), an approval would have to be 

obtained. Such approvals were, amongst others, routinely given to Muslim employees who wished to 

wear the headscarf (which had to be in the BA colours). Ms. Eweida initially did not wear a cross 

visibly while at work, but in 2006 she started to do so as a sign of her Christian faith. She was 

repeatedly asked to conceal her necklace, and she did so hesitantly at first. But then one day she 

refused and was sent home until she would be willing to abide by the uniform code. BA offered her a 

back-office position, which did not require the wearing of a uniform and would allow her to wear 

openly a cross, but this offer was rejected. 

At this time, the case reached the British and international press. Ms. Eweida argued BA’s policy was 

discriminatory: Muslim employees were allowed to wear a headscarf but she was unable to wear a 

discrete cross ‘the size of a five-cent penny.’ In the press, BA’s double standards were criticized,
785

 

which lead to amendment of the dress code and Ms. Eweida’s return to the workplace.
786

  

The dispute, however, persevered regarding the four and a half months prior to the amendment of the 

uniform code, during which Ms. Eweida remained at home without pay.
787

 Her attorneys presented 

claims on the basis of equality law – direct and, principally, indirect discrimination – and also argue a 

violation of Article 9 ECHR. Thus, they fully utilize the dual framework available to them. However, 

neither of the two arguments appears successful before the UK employment courts (tribunal and 
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appeal)
788

 or before the UK Court of Appeal.
789

 The wearing of a cross is seen by the Court of Appeal 

as applicant’s personal choice, not as a religious obligation. Thus, the Court finds the requirement of a 

group disadvantage is lacking and so there can be no indirect discrimination since that implies 

discrimination against a defined group, not only disadvantage to the claimant herself. (Here, a 

difference with a duty of reasonable accommodation can be noted since no group disadvantage is 

required under reasonable accommodation: the focus is on the individual case at hand, and the fact that 

a case would be unique to the claimant is no reason for objection to accommodate). The Court of 

Appeal further argues that the dress code, even if it were to be indirectly discriminating towards a 

certain religious group, was in fact justified since it pursued a legitimate aim (establishing a 

professional image) and the ban on religious symbols was proportionate to that aim.
790

  

When it came to Article 9 ECHR, much less attention was given to that argument. According to the 

Court of Appeal, Article 9 was of little assistance to Ms. Eweida’s case and, accordingly, no 

interference was found with this provision. The Court refers to a quote by Lord Bingham in House of 

Lords in R (SB) v Governors of Denbigh High School [2006] UKHL 15 which states: 

“The Strasbourg institutions have not been at all ready to find an interference with the right to manifest 

religious belief in practice or observance where a person has voluntarily accepted an employment or 

role which does not accommodate that practice or observance and there are other means open to the 

person to practise or observe his or her religion without undue hardship or inconvenience... In Stedman 

v United Kingdom (1997) 23 EHRR CD 168 it was fatal to the applicant’s Article 9 claim that she was 

free to resign rather than work on Sundays.” 

 

This refers clearly to the ‘freedom to resign’ doctrine as a bar to Ms. Eweida’s ECHR claim; since Ms. 

Eweida was also free to find alternative employment, without much undue hardship or inconvenience, 

she could not establish that there was an interference, let alone a violation, of her freedom of thought, 

conscience or religion under Article 9 ECHR. Indeed, this doctrine had been quite elaborately 

developed in the former European Commission on Human Right’s jurisprudence,
791

 and more recently, 

in April 2012, the European Court had referred to this line of decisions as precedent in Franscesco 

Sessa v. Italy.
792

 Many commentators had however critiqued the Court’s reasoning that the possibility 
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to find alternative employment would constitute adequate guarantee for the freedom of religion, 

referring to other areas of the Courts jurisprudence where it had rejected such reasoning.
793

  

 

Before the European Court, the UK government repeated this ‘freedom to resign’ defense. However, 

surprisingly no doubt to many, the Court moves to explicitly reject its traditional line of reasoning:  

“Given the importance in a democratic society of freedom of religion, the Court considers that, where 

an individual complains of a restriction on freedom of religion in the workplace, rather than holding 

that the possibility of changing job would negate any interference with the right, the better approach 

would be to weigh that possibility in the overall balance when considering whether or not the 

restriction was proportionate.”
794

  

 

The European Court then proceeds to examine whether the domestic courts found such “fair balance” 

in the matter at hand, thus whether “Ms Eweida’s right freely to manifest her religion was sufficiently 

secured within the domestic legal order and whether a fair balance was struck between her rights and 

those of others.”
795

 The Court does not consider it essential whether the State has “legal provisions 

specifically regulating the wearing of religious clothing and symbols in the workplace” as most 

member states in fact do not. 

In the end, Ms. Eweida, whose strategy to pursue her case in Strasbourg was criticized by some 

commentators, prevailed before the European Court which pointed to the importance of the altered 

approach to both the individual involved as to a diverse society as a whole: 

“the Court has reached the conclusion in the present case that a fair balance was not struck. On one side 

of the scales was Ms Eweida’s desire to manifest her religious belief. As previously noted, this is a 

fundamental right: because a healthy democratic society needs to tolerate and sustain pluralism and 

diversity; but also because of the value to an individual who has made religion a central tenet of his or 

her life to be able to communicate that belief to others. On the other side of the scales was the 

employer’s wish to project a certain corporate image. The Court considers that, while this aim was 

undoubtedly legitimate, the domestic courts accorded it too much weight. Ms Eweida’s cross was 

discrete and cannot have detracted from her professional appearance. There was no evidence that the 

wearing of other, previously authorised, items of religious clothing, such as turbans and hijabs, by 

other employees, had any negative impact on British Airways’ brand or image.”
796
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Thus, there is not merely an important interest of the employee involved, who no doubt carries much 

burden for his or her practice even despite some level of accommodation, but there is also a more 

overarching argument pointing to the need to ‘tolerate and sustain pluralism and diversity’ in its 

religious aspect in the workplace setting. While the European Court considers the aim of the employer 

to establish and reflect a certain corporate image, it considers that in light of the employee and societal 

interest, it received too much weight. Again, that employer interest, set out in the employment contract 

or other documents, cannot trump the fundamental interest of the employee to not have to discontinue 

to practice (part) his or her religion during workhours. Certainly, this should have repercussions on the 

legality of company neutrality policies, as those indeed aim to establish a ‘neutral image’, with the 

difference that the legitimacy of that aim at times can be questioned as being illegitimate.
797

  

 

The Eweida decision sheds new light on the quote above by Lord Bingham
798

; it is as if the European 

Court stands up to assert the Convention’s (new) relevance in this emerging area. From now on, the 

filtering of cases should be less severe and a thorough balance between interests should be performed 

wich seriously takes into account the freedom of religion or belief of employees, as well as the link 

between a ‘healthy democracy’ and (visible) pluralism and religious diversity also when it concerns 

contractual workplace matters in Europe. The decision no doubt has great importance for religious 

minorities such as Muslims and Sikhs in Europe, even if it did involve the cross, a symbol of Christian 

faith, and in fact the employer-BA-had in place a good practice in accommodating staff with 

headscarves and turbans. The decision also lays bare the weakness and obsoleteness of requiring 

‘group’ disadvantage, required under the concept of indirect discrimination in EU law. Indeed, “the 

exercise of trying to find a disadvantaged “group” should be unnecessary if what law is really seeking 

to do is fulfil[l] a basic principle that those with religious beliefs should be able to manifest them 

reasonably in the workplace.”
799

  

For the same reasons that it would benefit the societal pluralism goal and take into account the 

individual interest involved, it can be argued that religiously distinct employees cannot be sent back-

office, except perhaps in very rare circumstances since the back-office trend in essence conceals the 

existing diversity in society and stigmatizes visibly different groups and individuals.  

 

While Ms. Eweida prevailed before the ECtHR, the claims of three other Christian employees whose 

cases were joined and who also claimed violation of their freedom to experience or manifest their 
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religion in the workplace and enjoy a non-discriminatory treatment were rejected. The first, as the 

Eweida case involved a religious symbol while the last two cases involved religious objections against 

certain job duties. 

First, Shirley Chaplin, a nurse who worked in a public hospital and wished to wear a necklace with 

cross at work, lost her case: here, unlike in the Eweida case, where no health and safety issue was 

involved, the defense was presented here that wearing the necklace involved a safety and security risk 

(namely elder patients could grab and pull on it). The European Court did not consider itself well- 

placed to double-guess the safety and security assessment performed at a hospital and the domestic 

court level, and deferred to these judgments as being within the margin of appreciation. This means an 

employer who can demonstrate convincingly that the wearing of certain items involves a safety or 

security risk can also justify restrictions on religious symbols and dress. 

Second and third, the applications of two Christians who refused to perform certain job tasks because 

of their religious views and beliefs on marriage and homosexual relationships were also unsuccessful. 

Both Liliane Ladele, a marriage registrar, as well as Gary McFarlane, a relationship consultant, had 

argued for a level of accommodations for reasons of religion or belief under Article 9 (not having to 

perform same-sex partnerships and not having to provide psycho-sexual relationship therapy to 

homosexual couples), but the European Court held that the resolution of their cases (dismissal) again 

fell within the state’s margin of appreciation. When there is a conflict between Convention rights, in 

casu freedom of religion versus equal treatment irrespective of sexual orientation, such margin is 

awarded to States. Noteworthy, the Eweida decision was taken 5-2, with a dissenting opinion of judges 

Bratza and David Thór Björgvinsson. There was also a dissenting opinion of judges Vučinić en De 

Gaetano, arguing why in their view Article 9 (in particular the freedom of conscience) had in fact been 

violated in the case of Ms. Ladele. The Civil Partnership Act 2004 which had been adopted years after 

Ms. Ladele became a marriage registrar foresaw in accommodations for employees who were 

unwilling to officiate same-sex partnerships and such accommodations and switches between 

colleagues had taken place for some time before the conflict arose. According to the two dissenting 

judges, it was: 

“a combination of back-stabbing by her colleagues and the blinkered political correctness of the 

Borough of Islington (which clearly favoured “gay rights” over fundamental human rights) [which] 

eventually led to her dismissal.”
800

 

 

Further, in their view accommodation “could have been achieved without detriment to the overall 

services provided” but: 

“Instead of practising the tolerance and the “dignity for all” it preached, the Borough of Islington 

pursued the doctrinaire line, the road of obsessive political correctness. It effectively sought to force the 

applicant to act against her conscience or face the extreme penalty of dismissal – something which, 
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even assuming that the limitations of Article 9 § 2 apply to prescriptions of conscience, cannot be 

deemed necessary in a democratic society. Ms Ladele did not fail in her duty of discretion: she did not 

publicly express her beliefs to service users. Her beliefs had no impact on the content of her job, but 

only on its extent.” 

 

This dissenting opinion makes clear the possibility of reconciling reasonable accommodation for 

religious (civil servant) employees, who may conscientiously object to certain (new) job tasks, while 

pursuing a broad equality and inclusion agenda for other vulnerable groups such as sexual minorities if 

there is a will to do so. Such reconciliatory approach which leaves no losers by rejecting the trumping 

of certain concrete rights in the (abstract) name of general principles and commitments should be 

supported. Indeed, there should be balance made; when the inclusion of new groups can be achieved 

without the exclusion of other groups this is the preferable road to take. 

In general it can be stated that the Eweida decision requires that there be sufficient consideration for 

the employee’s fundamental right to freedom of religion; in no way will employees always win their 

cases since other interests are implicated and may justifiably prevail over the wish of a religious 

employee to wear a symbol of his or her faith or to have other forms of accommodation. But it cannot 

be the case that business or image interests prevail almost automatically and employees interests are 

only nominally acknowledged. In all of this the societal interest to protect and sustain pluralism and 

diversity plays a role.  

One can argue that a certain level of reasonable accommodation is now required under Article 9, even 

if the Court does not use this term explicitly or provide a clear standard to assess reasonableness. This 

effectively signifies the revitalization of freedom of religion or belief in the private (and public 

employment) context; while previously Article 9 played at most a subsidiary role, now it could come 

much more prominently to the fore in analyses. However, many questions remain: does the Eweida 

judgment hold true for all forms of religious practice (and not only religious symbols)? Are the 

standards different for private and public workplaces? How strict will the proportionality test be 

scrutinized/ what margin does there remain? What about all-encompassing company neutrality 

policies? Because these questions remain open (although arguments can be made based on the text and 

clarifications provided in the judgment, e.g. no inherent limitation to the cross or other religious dress 

cases), debates will no doubt continue. It may be years before a similar case comes to the European 

Court, signaling that the developments following the encouraging Eweida judgment regarding Article 

9 remain slow and that European guidance in this emerging area will remain marginal rather than 

comprehensive.  

However, what is most significant is that the European Court explicitly and sweepingly overruled its 

own ‘freedom to resign’ doctrine which in the past had lead to dismissal in the admissibility phase and 

avoidance of a genuine balancing of a claim on its merits (notably in religious time accommodation 

cases). Now that the possibility for an employee to find alternative employment no longer bars the 
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finding of an interference with a Convention right but rather forms a factor in the justification and 

proportionality assessment, an interference with a right can be more readily found and the Court can 

proceed to verifying whether a fair balance was made between the varying rights and interests 

(employee, employer, others, society as a whole). While the balancing in Eweida was specific to the 

facts of the case (the cross example), and the Court explicitly regards this as a ‘discrete’ symbol of 

faith, it also included the Islamic headscarf and the Sikh turban in its consideration and arguably the 

same goes for other symbols of religion or belief. 

Finally, the European Court may also have opened the door for the protection of more individualistic 

manifestations of religion. This may approximate employee rights under a duty of reasonable 

accommodation as opposed to indirect discrimination which requires group disadvantage and a 

showing that “persons”, other than the applicant, would be put at particular disadvantage by the 

measure in question. This is because the Court held that: 

“In order to count as a ‘manifestation’ within the meaning of Article 9, the act in question must be 

intimately linked to the religion or belief. An example would be an act of worship or devotion 

which forms part of the practice of a religion or belief in a generally recognised form. 

However, the manifestation of religion or belief is not limited to such acts; the existence of a 

sufficiently close and direct nexus between the act and the underlying belief must be 

determined on the facts of each case. In particular, there is no requirement on the applicant to 

establish that he or she acted in fulfilment of a duty mandated by the religion in question.”
801

  

 

In sum, the Eweida decision has important and potentially far-reaching consequences for (some) 

domestic courts, when they are called to resolve religious accommodation cases, whether involving 

religious symbols and dress, specific tasks which employees are not comfortable with because of their 

religious principles and beliefs, and arguably also religious time or other issues which may come up 

and would place an employee before a difficult Antigone-style dilemma. In particular, the 

consequence regarding the justifiability of company ‘neutrality policies’ – banning all religious, 

philosophical and political symbols in a given workplace in the interest of a ‘neutral image’ – and 

which have been treated quite deferential and approvingly by domestic Belgian courts can be 

highlighted.
802

  

 

1.2.11. Clashing rights and religious accommodations: calling for the wisdom of a Solomon? 

 

 

                                                           
801

 Consid. 82 (emphasis added). 

802
 In Part II, this argument will be made when discussing Belgian case law approving such company ‘neutrality 

policies’. 
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As already demonstrated in the Ladele and McFarlane discussed cases above, the issue of conflicts 

between (different or the same) fundamental rights is pertinent in various religion in the workplace 

cases (although by no means in all). Conflicts between fundamental rights is a more general issue in 

human rights law which raises core challenges for this area of law because, as Eva Brems notes: 

“[f]undamental rights normally function as ‘trumps’ ... in cases of a conflict between fundamental 

rights, the ‘trump’ aspect is no longer relevant, and any solution of the conflict risks being perceived as 

arbitrary.”
803 

 

 

Ladele, real or false antagonisms and the derogatory ‘misunderstanding’ of discrimination 

 

Such ‘clashing rights’ cases, especially with religion-based claims on one side, have emerged as a 

major theme in human rights and non-discrimination (case) law and literature.
804

 In particular, the 

example of marriage registrars refusing to officiate same-sex partnerships or marriages, seemingly 

standing in the way of marriage equality, and (ask to be exempted from this duty) has become 

characteristic of contemporary tensions and conflicting demands of freedom (of religion) and equality 

(for sexual minorities.) Requests to wear a headscarf by Muslim women have also been seen as 

violating gender equality, and thus raising the same freedom-equality dilemma.
805

 There are 

proponents of straightforward hierarchical approach, often placing religious freedom in the losing 

corner.
806

 But for many commentators ‘hard cases’ call for contextualized approaches, not ‘hard and 

fast’ rules on which right prevails.
807

 However, seeing hard cases as such is itself a construct, the result 

of a framing exercise.
808

 The gender equality argument has also been countered by focusing on 
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 Brems, Conflicts between fundamental rights, p. 2. 

804
 Brems, Conflicts between fundamental rights; Bielefeldt, ‘Misperceptions of Freedom of Religion or Belief’ 

(discussing three examples where freedom of religion has been pitted against: 1. freedom of expression, 2. 

gender equality, and 3. LGBT rights). 

805
 See, amongst others, discussion in Bielefeldt, ‘Misperceptions of Freedom of Religion or Belief’, p. 64, 

calling this an “artificial antagonism [which] clearly fails to appreciate women’s various realities, experiences, 

challenges, and wishes.” 

806
 E.g. Proposal VVD in the Netherlands to give priority to non-discrimination over freedom of religion when 

such clash arises, see Infra. 

807
 Bader, ‘Constitutionalizing secularism, alternative secularisms or liberal-democratic constitutionalism? A 

critical reading of some Turkish, ECtHR and Indian Supreme Court cases on ‘secularism’’, p. 11-12. (“Yet most 

moral and political philosophers still think that the only strategy to overcome relativism is to find context-

independent ‘lexical hierarchies’ of conflicting principle or one, deep, harmonizing foundational principle so 

that, eventually, there is just one right moral and legal solution/decision in all these hard cases….there is no and 

there cannot be a context-independent hierarchy and foundational strategies reproduce conflicts only on a deep 

‘meta level’. Yet we are not condemned to ‘anything goes’ or drowned in the abyss of relativism because we 

have, for the time being, good but revisable, contextual reasons and can find better or worse balances of 

conflicting rights and principles.”) See also Baer (‘We need to resist the temptation to reduce them to cases or 

clashes between a determinate set of rights. Rather, we need to understand the political agendas set, including the 

culturalization of religion and the othering of sex equality.”) 

808
 On framing of multicultural issues in terms of human rights, see M. L. P. Loenen, Wibo van Rossum and Jet 

Tigchelaar, ‘Human rights law as a site of struggle over multicultural conflicts. Comparative and 

multidisciplinary perspectives’ 6 Utrecht Law Review 1 and Wibo Van Rossum, ‘Introduction to Framing 
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minority women’s agency and empowerment as defined by themselves (rather than by those self-

perceived liberal-minded commentators determined to liberate them from their alleged oppression),
809

 

thereby turning these instances away from the ‘hard cases’ pile. Often, clashing rights cases can be 

‘unpacked’, by showing a false conflicts of interest, for instance between freedom to religion and 

freedom from religion
810

 or by showing that the other right in the equation (freedom of expression, a 

certain interpretation of gender equality or liberation or of neutrality) is being used as a cover to justify 

discrimination, exclusion, and racism in Europe.
811

 

Observing the rhetoric of conflicts of fundamental rights as affecting and diminishing the protection of 

freedom of thought, conscience and religion, Heiner Bielefeldt, UN Special Rapporteur on Freedom of 

Religion or Belief, has also warned for forfeiting aspects of the human right to freedom of religion or 

belief too easily by too readily accepting such clashing rights framing.
812

 Bielefeldt in particular warns 

against “turn[ing] concrete conflicts into abstract antagonisms between different human rights that 

thereby promotes the perception that they are moving in completely different directions.”
813

 

When ‘hard cases’ involve freedom of religion in tension with equality for sexual minorities, which 

Bielefeldt calls ‘perhaps the most difficult challenge to the indivisibility of human rights,’
814

 the issues 

remain contentious amongst opinion-makers. The popular discourse connects sexual heteronormativity 

and intolerance towards sexual minorities too often with religious minorities (Muslims), but this may 

be an instance of false ‘abstract antagonism’ considering the diversity of opinions and developments 

                                                                                                                                                                                     
Multicultural Issues in terms of Human Rights: Solution or Problem?’ 30 Netherlands Quarterly of Human 

Rights 382. For a discussion of framing (amongst others) religion in the workplace cases under human rights 

terms and freedom of religion, see Alidadi and Foblets, ‘Framing multicultural Challenges in Freedom of 

Religion Terms. Limitations of minimal human rights for managing religious diversity in Europe’.  

809
 McCarron, (“Concern for the rights of Muslim women has thus provided a veneer of respectability to 

Islamophobic discourses. Muslim women suffer from ...a complacent European belief that we have achieved and 

monopolised gender equality”). Also Bambi Ceuppens, ‘“De mijne is van de Filippijne”: Racisme en seksisme in 

het hoofddoekendebat’ 12 Samenleving en Politiek 

810
 See Baer (suggesting that in order to unpack these struggles “beyond a portrayal of them as mere clashes of 

rights”, we need to turn to “the tools of discourse analysis, in that it should uncover which rights are claimed by 

whom with which effect on whom.”). 

811
 ENAR, Shadow Report 2012-2013 on Racism and Discrimination in Employment in Europe (March 2013) 

(“with discourses of victimisation of whites in their own societies raising, racism becoming more assertive and 

politically more acceptable”).  

812
 Bielefeldt, ‘Misperceptions of Freedom of Religion or Belief’, p. 60 (‘should try to reconcile, to the 

maximum degree possible, all human rights issues at stake’); See also Ayelet Shachar, talk, entitled "Entangled: 

Gender, Religion, and Human Rights," November 29, 2012, lecture at the Mellon Sawyer Seminar, "Democratic 

Citizenship and the Recognition of Cultural Differences” at CUNY, see 

http://www.youtube.com/watch?v=alNDDhz9Rkw, calling this the ‘winner takes all-approach’ and challenging 

the idea that we can not overcome this at least in some cases. 

813
 Bielefeldt, ‘Misperceptions of Freedom of Religion or Belief’, p. 60 et sq (discussing three examples of: 

freedom of religion versus freedom of expression, versus gender equality, and versus LGBT rights). 

814
 Bielefeldt, ‘Misperceptions of Freedom of Religion or Belief’, p. 65. 

http://www.youtube.com/watch?v=alNDDhz9Rkw
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within various religious groups.
815

 Clearly intolerance towards and stigmatizing of LGBTQI persons is 

not limited to religious groups,
816

 although it would be hard to deny discrimination and stigmatization 

of sexual minority under certain religious interpretations,
817

 but is a remaining challenge in the 

mainstream society notwithstanding the ‘othering’ of intolerance against sexual minorities. Certainly, 

religious minorities must be both object and subject of tolerance, but it is important that new 

inclusions do not lead to new exclusions. In fact, some of the concerns with regard to the rights of 

LGBT people and the frames used to address those problems, e.g. the pressures of ‘covering’ and 

‘passing’ on LGBT persons and the negative psychological effects of being closeted, are highly 

relevant in the debates on the visibility of religious minorities in the European context.
818

  

 

With regard to the (real or perceived) antagonism of religious freedom versus sexual minority rights, 

the Ladele case
819

 (and similar cases) has particularly been prominently debated in the UK and by 

extension in Europe.
 820

 I will discuss this case here, because even if it involves a government sector 

employment situation, the same debate is bound to come back in a variety of private sector service 

situations. Indeed, once same-sex couples are married (or when they want to marry
821

), they may seek 

                                                           
815

 In the U.S., various Christian denominations have welcomed LGBT persons, with the Episcopalian Church 

(which has 77 million members) electing Eugene Robinson as the first openly gay non-celibate bishop in 2003. 

http://www.huffingtonpost.com/2010/11/06/eugene-robinson-first-gay-bishop-retires-_n_779987.html. 

(“Episcopalians solidified their support for same-sex relationships last year by authorizing bishops to bless same-

sex unions and by consecrating a lesbian, Assistant Bishop Mary Glasspool of Los Angeles.”)The RELIGARE 

sociological interviews with religious leaders also produced interesting results, e.g. showing that in the 

Netherlands a liberal Jewish synagogue and a progressive mosque (headed by a female imam) were considering 

officiating same-sex marriages in the short term.  

816
 E.g. the perilous state of LGBT rights in Russia, in the news extensively around the time of the 2014Winter 

Olympics in Sochi. E.g. Jeff  Sharlet, ‘Inside the Iron Closet: What it’s like to be Gay in Putin’s Russia’ GQ 

magazine  <http://www.gq.com/news-politics/big-issues/201402/being-gay-in-russia> . 

817
 The same can be said about the status of women; certainly various religions have been detrimental to 

women’s interests and equal status (e.g. reserving certain positions of authority for men), but this is no monopoly 

of religions by any means. What is more, women themselves have come up with various ways to deal with such 

matters, seeking improvement of their situation both within and outside of the religion. 

818
 Infra, Yoshino, ‘Covering’. 

819
 Islington LBC v Ladele [2009] EWCA Civ 1357. 

820
 See Kenneth Norrie, “Conscience and public service” (April 14, 2008) The Journal of the Law Society of 

Scotland, http://www.journalonline.co.uk/Magazine/53-4/1005151.aspx (noting that it was a conscious decision 

to not insert a “conscience clause” in the that the UK Civil Partnership Act 2004 for objecting registrars); Malik, 

“Religious Freedom in The 21st Century” (Westminster Faith Debates, 2012); Vickers, ‘Freedom of Religion 

and Belief, Article 9 and the EU Equality Directive: living together in perfect harmony?’. 

821
 E.g. the New Mexico gay wedding photography case: http://www.huffingtonpost.com/2014/04/07/supreme-

court-gay-wedding-photography_n_5104699.html. (noting other U.S. examples: “a Washington state florist and 

a Colorado cake artist who refused to do work for same-sex couples and a Kentucky T-shirt printer who declined 

to make shirts promoting a gay pride festival.”) 

http://www.huffingtonpost.com/2010/11/06/eugene-robinson-first-gay-bishop-retires-_n_779987.html
http://www.journalonline.co.uk/Magazine/53-4/1005151.aspx
http://www.huffingtonpost.com/2014/04/07/supreme-court-gay-wedding-photography_n_5104699.html
http://www.huffingtonpost.com/2014/04/07/supreme-court-gay-wedding-photography_n_5104699.html
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various private sector services priorly reserved for heterosexual couples, and service providers and/or 

their employees may seek to object to providing some services on the basis of religion or belief.
822

  

The debate surrounding the Ladele case plays out the conflict between religious claims and the right to 

non-discrimination of sexual minorities in a public context, and serves as a prototypical “clashing 

rights” case involving anachronistic religious beliefs versus new struggles for equal rights and 

recognition. For Maleiha Malik this case persuades that a right to reasonable accommodations would 

lead us too far.
823

 Yet, while Ladele’s claim would receive a fair consideration under a reasonable 

accommodation framework, the claimant would not necessarily be accommodated as the right to 

accommodations—under any standard—is not unrestricted: the outcome would depend on the factual 

circumstances surrounding the individual case. The question would turn on the issue of reasonableness 

and proportionality. For instance, if Ladele is the only registrar in a given jurisdiction, it is clear the 

accommodation would be unreasonable as some couples would not be able to access a service on the 

same basis as others. On the other hand, if Ladele is part of a large enough team of registrars, and her 

work can be scheduled as such that she does not have to officiate over same-sex partnerships but can 

respectfully leave that to her colleagues, it would be possible to allow her to carry on her job without 

compromising her deeply-held belief. Same-sex couples need not even be confronted with internal 

schedule arrangements which accommodate conscientiously objecting civil servants but harm no-

one.
824

 Also, adopting a duty of reasonable accommodations for religion or belief should not be seen 

as to affect the “strand equality” within non-discrimination law, i.e. it would not mean religious 

requests would come to systematically override equality norms.
825

 Again, that would depend on the 

circumstances and the approach taken towards dealing with instances of conflicting fundamental 

rights.
826

 

However, some may reject such ‘back office’ arrangement, basically on dignitary grounds: 

“Could Ms Ladele argue that Islington Council should find another registrar willing to perform the same 

sex civil ceremony? But there are problems with this approach even if a gay or lesbian couple, living in 

                                                           
822

 E.g. marriage counseling: McFarlane case (Infra); or various examples from the U.S. show that even at the 

time of the wedding, same-sex couples could be faced with recalcitrant service-providers such as wedding 

photographers and florist.  

823
Maleiha Malik, Religious Freedom in The 21st Century (Westminster Faith Debates) (2012), p. 3 

(“constitutional rights would be violated”). 

824
 Some would question the need that there should be some ‘back office’ arrangement, and would see it as 

important that it is openly recognized that people have a moral conscience that directs them and that it is a virtue 

in openly accommodating diversity in morality. E.g. Javier Martinez-Torron. 

825
 Also, a uniform treatment of the various protected characteristics is not mandated; a differentiated approach 

towards certain grounds, e.g. disability or religion or belief may be justified in light of relevant differences 

between protected characteristics making certain measures more effective than others to achieve the objectives 

of equality law. See Hepple, Preface, p.vii. 

826
 E.g. in German constitutional law “praktische Konkordanz” is the approach towards this issue; the ECtHR is 

said to follow a rather ad hoc approach.Olivier De Schutter and Françoise Tulkens, 'Rights in Conflict: The 

European Court of Human rights as a Pragmatic Institution’ in Eva Brems (ed), Conflicts between fundamental 

rights (Intersentia 2008), p.172. 
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Islington, seeking a same sex civil partnership, received exactly the same service. It would be a 

significant step backward ... we [need to] also use our ‘inner eyes’. Imagine how it would feel if you 

were that couple. How would you feel if a public official was not willing to offer you a key symbolic 

public service because you were gay or lesbian? ... Ultimately, allowing an exemption would also 

undermine the wider public culture of safeguarding our constitutional values, and especially equality 

and dignity for gays, lesbians and same sex couples.”
827

 

 

Malik argues that “[t]here should be no accommodation for the religious where the exemption is from 

a key constitutional or human right such as the right to equality.”
828

 First, one could imagine that even 

under a right to reasonable accommodations, accommodations which violate the non-discrimination 

principle are considered unreasonable. However, arguing that this should always be the case 

contravenes the classic approach towards clashing rights which dismisses the idea of “automatic 

trumps” and the existence of strict hierarchies between competing fundamental rights. But further, 

religious people will often dispute that what they are doing amounts to ‘discrimination’, the latter 

considered disparaging. As illustration, we can note the witness statement from Lord Carey of Clifton, 

the former Archbishop of Canterbury in the McFarlane case,
829

 who stated: 

“I wish to dispute that the manifestation of the Christian faith in relation to same sex unions is 

‘discriminatory’ and contrary to the legitimate objectives of a public body. Further, I wish to dispute that 

such religious views are equivalent to a person who is, genuinely, a homophobe and disreputable. …. 

The description of religious faith in relation to sexual ethics as ‘discriminatory’ is crude; and 

illuminates a lack of sensitivity to religious belief. The Christian message of ‘love’ does not demean or 

disparage any individual (regardless of sexual orientation); the desire of the Christian is to limit self 

destructive conduct by those of any sexual orientation and ensure the eternal future of an individual 

with the Lord.  

The field of sexual ethics and Christian (and other religious) teaching on this subject is a field of 

complex theology for debate by the Church and other religious institutions. The vast majority of the 

more than 2 billion Christians would support the views held by Ms Ladele. The descriptive word 
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 Malik, p. 3-4. See alsoMaleiha Malik, 'From conflict to cohesion’: competing interests in equality law and 

policy (2008), at p. 8. Particularly, considering the inclusion of a purpose clause in the Equality Act 2010 

providing human rights and constitutional foundations for equality law and policy important to deal with 

competing interests and conflicts of rights in equality law and policy. “This is because often the only way to 

resolve tensions or clear conflicts in some situations (e.g. between a cultural practice and gender equality) will be 

by treating human rights norms in the HRA as the non-negotiable floor of rights which bind all the relevant 

parties…This ‘steering’ function of a purpose clause has the potential to be effective at a number of different 

levels.” 

828
 Malik, Religious Freedom in The 21st Century (Westminster Faith Debates), p. 4; See also Chai R. Feldblum, 

“Moral Conflict and Liberty: Gay Rights and Religion” (2006), 72 Brooklyn Law Review 61 (discussed by 

Andrew Koppelman, ‘You can't hurry love: why antidiscrimination protections for gay people should have 

religious exemptions’ 72 Brooklyn Law Review 125); Norrie, “Conscience and public service” (April 14, 2008) 

The Journal of the Law Society of Scotland, http://www.journalonline.co.uk/Magazine/53-4/1005151.aspx 

(“where public duties are involved, there should be no place for invoking rights of conscience at the expense of 

those in civil partnerships”). 

829
 McFarlane v Relate Avon Limited [2010] EWCA Civ 880, [2010] IRLR 872. 

http://www.journalonline.co.uk/Magazine/53-4/1005151.aspx
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‘discriminatory’ is unbefitting and it is regrettable that senior members of the Judiciary feel able to 

make such disparaging comments.  

The comparison of a Christian, in effect, with a ‘bigot’ (i.e. a person with an irrational dislike to 

homosexuals) begs further questions. It is further evidence of a disparaging attitude to the Christian 

faith and its values.”
830

 

 

Thus, dignitary or disparaging sentiment –on the side of religious groups or on the side of sexual 

minorities- may be crippling feature of the debate at times. Luckily, this is not always the case, with 

members of the LGBT showing much understanding for the religious people who feel torn between 

the mandates of their conscience and contemporary state laws. For instance, Feldblum argues that “gay 

people – of all individuals – should recognize the injustice of forcing a person to disaggregate belief or 

identity from practice.”
831

 Alternatively, as Andrew Koppelman has argued, such antagonistic account 

amounts to “occluding one horn of the dilemma”; for indeed there are “similarities between the felt 

situation of both sides”
832

 that should not be dismissed. Further, it must also be noted that dismissing 

religious claims categorically through referencing to, often relatively recent and still largely 

unfulfilled, “core values of a society” (such as gender equality and sexual orientation equality), can 

also be a strategy of window dressing that is not only applied in “hard cases” but in softer, symbolic 

cases that present requests for modest and cost-free accommodations.
833

  

Referencing the ideal of political neutrality and the core question formulated by Rawls
834

, Koppelman 

finds the argument that “religious claims to exemption from antidiscrimination laws should almost 

always be rejected” unacceptable, at least in the American context: 

“[This] loses sight… of comparable intangible burdens felt by conservative Christians. A more 
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 McFarlane v Relate Avon Limited [2010] EWCA Civ 880, [2010] IRLR 872, para 18. In response Laws LJ 

called the observations ‘misplaced’: (“It is possible that Lord Carey’s mistaken suggestions arise from a 

misunderstanding on his part as to the meaning attributed by the law to the idea of discrimination… Acts or 

omissions may obviously have discriminatory effects and outcomes, as between one group or class of persons 

and another, whether their motivation is for good or ill;… the proposition that if conduct is accepted as 

discriminatory it therefore falls to be condemned as disreputable or bigoted is a non sequitur; but it is the premise 

of Lord Carey’s position.”) While from a legal point of view certainly discrimination may be said to lack this 

‘disreputable’ aura, in the general space the inherently negative connotation of discrimination cannot be denied. 

This is one argument in favor of framing such issues in terms of ‘reasonable accommodation’ rather than as 

(indirect) discrimination. 

831
 C.R. Feldblum, ‘Moral Conflict and Liberty. Gay Rights and Religion’ 72 Brooklyn Law Review 61, p. 103. 

832
 Koppelman, ‘You can't hurry love: why antidiscrimination protections for gay people should have religious 

exemptions’, p. 125.  

833
 It has been said that politicians who otherwise care little about gender equality refer to it as a reason for 

blocking modest religious accommodations.  

834
John Rawls, Political Liberalism (Columbia University Press 1993, rev. 1996), p.4 (reference in Koppelman, 

‘You can't hurry love: why antidiscrimination protections for gay people should have religious exemptions’, p. 

138-9): 

"How is it possible for there to exist over time a just and stable society of free and equal citizens, who 

remain profoundly divided by reasonable religious, philosophical, and moral doctrines?" 



 182 
 

precise account of the balance suggests that religious objectors should usually be accommodated … 

religious exemptions are a sensible way to address America's cultural division over the moral status of 

homosexuality.
835

 

 

It is an awful thing to force someone to act in contradiction to their conscience, even if one disagrees 

with the belief (or belief system) or finds it repugnant or anachronistic. In 1989, the late Belgian King 

Baudouin declared he would “rather abdicate than to sign into law an act legalizing abortions.”
836

 

Luckily for him, constitutionalists found a creative way to deal with the conscientious impasse, 

illustrating that where there is political will (and power), there is a way to accommodate beliefs and 

(in)actions motivated by those beliefs. Koppelman concludes that:  

“This is the kind of sanction that is likely to drive dissenters into the closet. And, as gay people know so 

well, the closet is not a healthy place to be….our conclusion should not be imposed on everyone else by 

the courts. Slower and more cumbersome processes are needed. You can't hurry love.”
837

 

 

Yet there are signs that such virtuous patience for organic and internal progress within religious 

groups is lacking in Europe. In the Netherlands (the first country to legalize same-sex marriage in 

2001), the Equal Treatment Commission reversed its line of jurisprudence in 2008 in the case of 

“weigerambtenaren” i.e. marriage officers who have religious objections against same sex-

marriages.
838

 And Ladele ultimately lost her case before the ECtHR.  

But in the end, the Ladele case may not have been much different from that of a Catholic doctor or 

nurse, working at a public hospital, objecting to abortion or other sensitive medical interventions,
839

 or 
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 Koppelman, ‘You can't hurry love: why antidiscrimination protections for gay people should have religious 

exemptions’, p. 126 (emphasis added). 

836
 Jos Bouveroux, ‘Een land zonder koning’ deredactiebe  

<http://www.deredactie.be/cm/vrtnieuws/binnenland/1.749701> (The King was held to be temporarily “in the 

impossibility to reign”, an option foreseen in the Constitution for times of war, and the government signed the 

bill into law. In a letter to the prime minister, the King had asked “Is it normal that I am the only Belgian citizen 

who is obliged to act against his conscience in such an important matter? Does the freedom of conscience count 

for all but the King?”) 

837
 Koppelman, ‘You can't hurry love: why antidiscrimination protections for gay people should have religious 

exemptions’, p. 146. 

838
 The first decision following this new policy, was ETC opinion nr. 2008-40, 15 April 2008 (Commission 

accepted as legitimate and proportionate a functional requirement set by the municipality that marriage officer 

must be willing to conclude marriages and partnerships between same sex couples, effectively excluding an 

Orthodox Protestant applicant. See Henk Post, Gelijkheid als nieuwe religie: een studie over het spanningsveld 

tussen godsdienstvrijheid en gelijkheid (Nijmegen: Wolf legal publishers, 2010).  

 
839

 In Italy: Article 9 of the Law no. 194 of 22 May 1978 regulating termination of pregnancy recognizes the 

right of personnel performing auxiliary activities who have declared their conscientious objection (CO) not to 

take part in the procedures and activities especially directed to terminate a pregnancy. Objectors shall 

nonetheless provide medical assistance before and after the operation. What exactly constitutes ‘medical 

assistance before and after the operation’ is hotly debated. The high percentage of objector personnel has led 

some hospitals to conclude ad hoc contracts to hire supplementary personnel, which include a provision 

prohibiting them to exercise their right to conscientious objections (CO) to termination of pregnancy. The law 

does not recognise the right to CO to termination of pregnancy to the tutelary judge in the proceedings to 
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indeed the late Belgian King Baudouin. Neither the doctors, nurses, King Baudouin, and Ms. Ladele, 

denied anyone personhood and dignity, they merely seek to live and act according to their own 

conscience. It may be said that these people just need to find other jobs, but that implies that certain 

people are effectively blocked from certain opportunities due to their conscience: this is hardly 

consistent with equal employment opportunities and the idea of an inclusive society that values 

people’s freedoms and rights. Again, there is something inherently wrong when inclusion and 

progression for some leads to exclusions in other areas or for other people. 

The warning that Brems formulated, the fact that outcomes in clashing rights cases can be seen as 

arbitrary since there is no set of rules determining a fast and hard hierarchy, is real with treatment of 

religious freedom claims in a religion-anxious context, with certain rights claimed as systematically 

overriding others. In the UK
840

 and in the Netherlands
841

 such fears have been much more prominently 

expressed by those advocating freedom for religious individuals than in the Belgium context, where at 

times such voices have a hard time penetrating the mainstream debate despite the fact that the Belgian 

case law may be the most restrictive towards religious beliefs and practices in the workplace.
842

  

 

From soft-boiled to hard-to-crack:a job for judges or legislators? 

 

According to Brems ‘clashing/conflicting rights’ situations are becoming “increasingly frequent”, 

mainly because of two reasons. First, the list of fundamental rights is continuously expanding, through 

adoption of new treaties but mainly through interpretation of existing provisions in existing treaties 

like the ECHR. Second, the inflation in clashing rights situations is also due to the horizontal effect of 

fundamental rights, i.e. the application of fundamental rights with respect to various non-state actors. 

                                                                                                                                                                                     
authorize a minor to terminate her pregnancy. Thanks to Rosella Bottoni for this information. The Netherlands: 

ETC nr. 2000-13, March 21, 2000b (concerning a Protestant nurse who had conscientious objections against 

assisting abortions. The Commission noted that [the hospital] deals with applicants who have conscientious 

objections on a regular basis.) In the UK, the Civil Partnership Act 2004 contains no explicit provision 

permitting registrars to refuse to officiate at civil partnership registrations: “The government resisted calls from 

certain groups for the inclusion of a so-called “conscience clause”, similar to that which permits health-care 

professionals to refuse to assist at terminations of pregnancy.” See Norrie, “Conscience and public service” 

(April 14, 2008) The Journal of the Law Society of Scotland, http://www.journalonline.co.uk/Magazine/53-

4/1005151.aspx. 

840
 E.g. Donald. 

841
 Henk Post, Gelijkheid als nieuwe religie : een studie over het spanningsveld tussen godsdienstvrijheid en 

gelijkheid (Wolf legal publishers 2010); Floris Vermeulen Floris   Vermeulen and Rabia  El Morabet Belhaj, 

‘Accommodating religious claims in the Dutch workplace: Unacknowledged Sabbaths, objecting marriage 

registrars and pressured faith-based organizations’ 13 International Journal of Discrimination and the Law 

113(albeit shows that it is more for collective religious/freedom of religious-ethos employers). 

842
 See regarding the burqa debate in Belgium: Serge Gutwirth and Paul De Hert, ‘Zwaaien met 'menselijke 

waardigheid'’, 2 June 2012, De Morgen (responding to attacks from notorious anti-religious philosophers 

Etienne Vermeersch and Dirk Verhofstadt on freedom to wear religious dress in the public spheres, but noting 

that ‘we too are humanists and secularists’). 

http://www.journalonline.co.uk/Magazine/53-4/1005151.aspx
http://www.journalonline.co.uk/Magazine/53-4/1005151.aspx
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“Both of these developments lead to an increased number of fundamental rights claims, resulting in an 

increasing number of cases of conflict between fundamental rights.”
843

 

In this clashing rights conflation context, Zucca and Bader, amongst others, have also called for 

distinguishing between “genuine conflicts” (Zucca; constitutional dilemmas; Bader: “hard cases”) 

from other, less challenging cases (Zucca: “sensu lato conflicts”; Bader: “softer or symbolic cases”).
844

  

 

Ladele may be seen as a hard(er) case, but many religious employment requests do not involve any 

real conflicts or harm anyone and require very little by way of “balancing” with other fundamental 

rights in practice: for instance, the requests of grocery store clerks to have time off during important 

minority religious holidays and the request of a Jehovah’s Witness to be excused from office birthday 

parties
845

 conflict with no competing fundamental rights.  

What constitutes a hard/soft case is not always clear-cut. First, the conflicts that are perceived in 

religious claims cases are sometimes more due to the way of framing things: “in some cases, the 

conflict between fundamental rights is not a necessary feature of the issue concerned, but rather results 

from a particular approach to that issue.”
846

 Further, “softer cases often turn to be hard in various 

liberal-democratic states.”
847

 But conversely, conflict between fundamental rights are “frequently not 

recognized as such.”
848

 

When a conflict of rights is a feature of a case (or is perceived as such), there is a risk one side of the 

scale will not be given adequate attention: this could be because the conflict situation is not recognized 

and named as such but also because of how a case is introduced in court.
849

  

“Although both human rights are equally fundamental and a priori carry equal weight, they did not 

come before the judge in an equal manner. The right that is invoked by the applicant receives most 

attention, because the question to be answered by the judge is whether or not that right was violated.”
850
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 Lorenzo Zucca, 'Conflicts of Fundamental Rights as Constitutional Dilemmas’ in Eva Brems (ed), Conflicts 
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 Brems, Conflicts between fundamental rights, p.4. 
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 Brems, Conflicts between fundamental rights, p.3. 
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For this reason, Brems argues legislators are better placed than judges to deal with conflicting human 

rights situations. However, clearly, legislators cannot foresee everything and there will always be 

cases in which it is up to a court to decide what the concrete outcome should be. In the case of 

reasonable accommodations, there is also a potential for conflicts between fundamental rights, and in 

particular there can be a tension between freedom of religion and the right to non-discrimination. In 

current case law, under human rights and non-discrimination, it is submitted that the freedom of 

religion certainly does not “trump” other human rights or even other values and interests,
851

 so this 

fear of freedom of religion or belief trampling other interests is unfounded. On the contrary, the rise of 

anti-discrimination law in various strands has affected how courts and equal treatment commissions 

address conflicts between rights, leading some religious groups “intensely concerned that equality law 

has become the primary vehicle by which [they are] marginalised.”
852

 Reasonable accommodations 

could be an antidote/counterbalance for this development under which non-discrimination now almost 

categorically “trumps” freedom claims, allowing for a more balanced, less categorically tilted 

approach towards either side of the equation. The framework foresees adequate attention for the 

religious claim made by an employee, but there is ample room under the reasonableness angle and/or 

the “disproportionate burden/undue hardship” test to appreciate competing fundamental rights 

interests, including the right to equal treatment for sexual or other minorities. While the legislator (or a 

regulator) by adopting such duty can signal the importance of religious freedom in a multicultural 

society (recognition function) and give certain guidance as to the desirability of individualized 

measures, deciding whether accommodations are reasonable and do not constitute disproportionate 

burden/undue hardship requires taking stock of fact-specific circumstances. In that sense, reasonable 

accommodation offers a framework which is ‘facilitative’ rather than necessarily outcome-

determining.
853

 That is the purview of the judiciary to review what goes on case-by-case on the 

ground. It is the flexibility of the tool in the hands of judges that allows for it to play a useful role in 

diverse situations involving a variety of beliefs and practices in diverse organizations (private 

sector/public sectors; small, medium, large companies,...) in the changing societal context (minorities 

climbing the corporate ladder; faith-based organizations adopting more inclusive hiring policies,...): 
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 On rights as “trumps” over other arguments (utility/general welfare), see Dworkin; James Fleming, “Taking 

Responsibilities As Well As Rights Seriously” (2010) 90 Boston University Law Review 839. 

852
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that flexibility, in the hands of the judiciary called upon to ‘balance’ claims in a non-arbitrary fashion 

with an eye for an individual analysis and a tailored individual solution, reviewing what went on 

between the employer and employee in case of an ensuing dispute, forms the core and strength of 

reasonable accommodations.  

But, as said, reasonable accommodations should not be conflated with the issue of clashing rights, as 

there are ample examples of religious accommodations which do not breach other persons’ human 

rights, and will be discussed in the next part. These include wearing religious dress and being given 

time-off to observe a day of Sabbath or a religiously significant holiday, two common religious 

accommodations, which rarely harm others rights or interests. To be sure, there can still be tensions 

between co-workers if one worker gets a day off or is excused from performing an annoying or heavy 

task, making co-workers jobs less enjoyable, but this situation can also occur in the case of disability 

accommodations
854

 or accommodations for caring duties. The challenge here is to challenge the 

understanding of these arrangements as going against (formal) equality, and seeing them as they are, 

namely measures which aim to bring about genuine (substantive) equality. Similarly, there can be 

tensions with collective negotiated rights; this is not a product of religious accommodations, but 

inherent to the idea of accommodations for individual employees. This is shown in the US cases of 

Barnett (disability accommodation) and Hardison (religious accommodation),
855

 where both claimants 

lost their case because the court saw their preferential treatment as violating the seniority rule under 

collective bargaining agreements since in the U.S., unlike in Canada and arguably under EU law, this 

is considered to impose more than a de minimis “undue hardship” on the employer.
 856

 Both in the 

cases of disability and religion or belief, there can be occasions in which the disability or 

religion/belief should be irrelevant (and the protection against discrimination is the appropriate tool) 

and occasions where the disability or religion/belief is highly relevant (and thus inappropriate to 

ignore) because it places the person before certain barriers because of his or her characteristic. In the 

latter case, where barriers may be brought about by the social or physical environment, reasonable 

accommodations are the appropriate tool. 

 

1.2.12. Framing multicultural issues in terms of freedom of religion and human rights under the 

minimalism-maximalism telescope  
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 For an example of a request for disability accommodation creating tensions in the workplace, see Irish labour 
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 US Supreme Court, U.S. Airways v. Barnett (5-4 ruling), 535 US 391 2001; US Supreme Court, Trans World 
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856
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The argument for obliterating the freedom of religion as a separate right from the domestic 

Constitution (and presumably to pull out of the European Convention at the same time) may be a 

‘flight of fancy’, explainable by the tensions and unease amongst some with an increasingly 

multicultural and multi-religious society where there is a renewed role for the freedom of religion to 

play. This is affected by (and in turn effects) the dynamics of framing multicultural issues in terms of 

human rights and freedom of religion. 

From the outset, one may observe that the dynamics of framing multicultural issues in terms of human 

rights, in general, and freedom of religion, in particular, are in many ways similar to other (non-

multicultural) issues
857

 which can turn legal. Therefore, insights derived from (empirical) litigation 

research
858

 and studies about access to justice
859

 will be of much relevance to the dynamics involved in 

framing the multicultural issues of today. Framing multicultural issues in terms of the right to freedom 

of religion implies three steps or decisions: (1) the decision to make a legal case and to bring it before 

a legal (State) forum (the so-called process of ‘naming, blaming, claiming’), (2) the decision to adopt 

the language of human rights, and (3) the decision to underline the religious element (as opposed to 

e.g. the cultural or gender aspects). All three steps can involve advocates or other actors going through 

implicit or almost mechanical processes or making more or less conscious or strategic decisions. 

Indeed, the decision to call upon the protection of religious freedom need not necessarily be taken 

consciously. It may also be part of a strategy of defence. One could say that opportunities, resources, 

and perspectives for (legal or other) success to a large extent determine if and how an issue 

experienced by an individual or group in everyday life turns into a legal conflict and is thus framed in 

some form of rights talk.
860

 Actors’ decisions, whether consciously or strategically motivated, will 

have consequences on the issue at hand but also on related matters and future developments. 

Minorities are not immune to framing claims in response to opportunities and incentives under State 

law, and thus will consider the advantages and disadvantages of formulating (multicultural) claims in 

one way or another. However, part of the challenge in addressing multicultural issues is to look 
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beyond the language of argumentation and into the realm of interests, values, and intentions of the 

various stakeholders. 

Human rights have been a staple of Western legal thinking for some time now. When the UN human 

rights treaties and the European Convention on Human Rights were adopted, the Holocaust and other 

religious persecutions were fresh in the world’s and the drafters’ minds. The Second World War and 

its atrocities stood at the cradle of modern human rights, as embodied in the legal instruments which 

still form the basis of our human rights analyses (such as the Universal Declaration of Human Rights, 

and -with regard to civil and political rights- the International Covenant on Civil and Political Rights 

and the European Convention on Human Rights). Europe and the world have since changed 

considerably: new challenges have been added, including the multicultural question as one of the 

newer challenges for Europe. The new religious landscape means that States now not only have to 

cope with the (already considerable) diversity within the majority population with regard to religious 

or philosophical beliefs, orientations, identities and practices (secular, atheist, and agnostic individuals 

and groups; those who do not consider religion central to their world view; and those with varying 

commitments to the dominant or minority strands of Christianity in the community), but also with the 

position of established minorities and newcomers who in certain urban settings present a ‘super-

diverse’
861

 range of (unfamiliar) religious cultures and traditions. The fact that Islam and other less 

familiar religious traditions are introduced in Europe through immigration complicates and charges the 

nature of the debate, in particular by entangling the debate on religious pluralism with that concerning 

assimilation, integration and citizenship.  

Today, religious persecution is rare in liberal-democratic European countries and religious freedom 

test cases centre predominantly around the issue of religious symbols in the public sphere.
862

 Some 

commentators argue that “human rights norms in the religion context are underpinned by the notion 

(and historical experiences) of persecution and, therefore, international instruments and courts should 

not be relied upon to address more ‘low level’ claims, such as the prohibitions of religious dress in 

schools, the workplace, and in the public square. Instead, perhaps anti-discrimination law should be 

used domestically for such claims.”
863

 This would mean the freedom of religion has played out its 

(limited) role, but developments in human rights arena’s contradict this position.
864
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For use of the term ‘super-diversity’, seeVertovec, p. 1024-1054. 
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In the period following the Second World War, the focus was clearly on the negative aspect of 

religious freedom, such as the right to non-interference by the State, while today issues of positive 

state obligations are more and more pertinent. The issue of religious freedom has grown in importance 

with regard to private relations between individuals or parties (horizontal relations), and not only when 

it concerns relations between the State and its inhabitants (vertical dimension of human rights). How 

much space
865

 is given to individuals and groups to live out their religious identity and practices 

depends in part on interpretations and limitations given by State and human rights courts to the human 

right to freedom of thought, conscience and religion. There is a debate on which parameters or the 

‘right’ scope of human rights protection (minimal versus maximal)
866

 is anything but purely 

theoretical; it has practical meaning. Understandings and interpretations of human rights in general 

and particular human rights such as the freedom of religion evolve over time, and can diverge from 

one area of social life to another. Thus, human rights both enable and limit diverse conceptions of life, 

according to widely divergent religious beliefs and practices and philosophical worldviews. And while 

human rights facilitate diversity, including in its religious component, case law shows that such 

religious diversity is limited in various ways. When considering certain limitations and shortcomings 

of the human rights system for managing and giving breathing room to Europe’s religious pluralism, 

one could argue, as will be illustrated below in a number of areas, for more progressive or ‘horizon’ 

conceptions of human rights. On the other hand, human rights can also be seen as an unconditional 

minimum threshold to which European States should strongly commit. Brems has noted the 

‘unsatisfactory consequences’ attached to the ‘centrality of the concept of human rights violations in 

human rights discourse’:
867

 

“The single borderline approach obscures the differences between good and excellent human rights 

records. Take two states’ national security programmes that do not violate human rights. There is a 

good chance that nevertheless one of the two offers a lot more protection to human rights than the other. 

In fact, there are not only degrees in human rights violations, but also in respect for and protection and 

fulfilment of human rights. The single borderline approach renders these invisible and therefore misses 

an opportunity to provide incentives for states to do more than the minimum for human rights. Best 

practices have no place in a violations approach. [...] in reality, there is a world of potential progress 

open to them beyond that borderline/bottom approach.”
868

 

 

Brems accordingly argues that human rights discourse should move beyond the minimalist ‘violations 

paradigm’, and she draws lessons from the alternative progressive realisation approach which is 

common place in the area of economic, social and cultural rights.  
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This debate on minimalism and maximalism in human rights law is highly relevant for the question of 

how much room for religious diversity the human rights regime can create: under a violations-focused 

approach more restrictions will be allowed on individuals’ beliefs and practices and room for religious 

diversity will be much more limited than under an approach where States aim for good practices and 

commit to ‘gradually realising these rights, their available resources determining the precise extent of 

their obligations’.
869

 The argument for more progressive or ‘horizon’ human rights mat certainly be 

compelling, but at least in the short run and under the current freedom of religion frame of 

understanding in a number of areas, it is also justified to look beyond the tool of human rights into 

other legal or policy solutions.
870

  

In practice it appears that the human right to freedom of religion does not necessarily work to enable 

the full religious experiences [belevingen] of individuals as they would like it if it was left to their 

interpretations and religious precepts. Instead, it accepts and thus allows for diversity only under 

certain limitations, thereby conditioning and at times even distorting these religious experiences based 

on interpretations that form, what some do not hesitate to call, the core of a (contentious) ‘Eurocentric 

approach’. Freedom of religion continues to derive its language and working categories from historical 

and dominant values. It therefore seems that ‘asymmetric tolerance’ has not been entirely superseded 

by ‘symmetrical religious freedom’. 

Yet, case law also shows that breakthroughs are possible, even if on a very prudent and ad hoc basis. 

For instance, there are instances where a reliance on Article 9 ECHR has challenged and exposed 

‘secular’ norms that upon review are seen to unjustifiably limit religious beliefs or practices. This has 

enabled a more full enjoyment of religious freedom for members of religious minorities. But there 

remain numerous instances where that is not the case. Often, the diversity that is promoted through 

this route is a conditional one—in particular, conditioned by (Western) commitments to (certain 

interpretations of) gender equality and anti-patriarchy. 

There can be good reasons to limit the span of religious practices in view of other important 

considerations such as other fundamental (human) rights, and, in some cases, social cohesion and 

security, which could receive priority depending on the circumstances. Indeed, the conditions imposed 

through human rights on religion and certain practices in particular need not necessarily be 

unjustifiable. 

However, one ought not to generalise and, instead, remain critical of his or her own standards of 

salvation. It is important to nuance the sometimes taken-for-granted ‘liberating’ effect of human rights 
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on (especially) minority groups. If the human right of freedom of religion serves only (or 

predominantly) its original/historical goals (such as fighting religious persecution and other gross 

violations on human dignity), it may be necessary to look for other tools to manage and to fine-tune 

the promotion of protection of religious freedom, and to prioritise forms of it that are more sensitive to 

and in line with the expectations of the persons involved.
871

 In other words, human rights remain the 

absolute minimum –and slowly developing- threshold, to which liberal democratic States should 

deeply commit, but upon which the more encompassing project of the management of religious 

diversity in the increasingly plural context of European societies should not and cannot solely depend.  

The regional European human rights system under its current interpretation by the European Court of 

Human Rights (ECtHR) can be said to form such minimum threshold intended to deal with cases of 

persecution or other grossly unacceptable state conduct. In its evolutive interpretation of a living 

instrument, the ECtHR -despite the margin of appreciation doctrine and other filters- takes on a 

compass function in the area of religion in the workplace.  

 

One can question whether EU law forms a second layer of protection. Under EU law, fundamental 

rights guaranteed under ECHR (and domestic constitutions) “constitute general principles of the 

Union's law.”
872

 But Article 52.3 of the EU Charter, on the scope and interpretation of rights and 

principles, goes further than that: “In so far as this Charter contains rights which correspond to rights 

guaranteed by the Convention for the Protection of Human Rights and Fundamental Freedoms, the 

meaning and scope of those rights shall be the same as those laid down by the said Convention. This 

provision shall not prevent Union law providing more extensive protection.”
873

 Thus, one may see the 

ECHR protections as the minimum, with EU fundamental rights protection being more extensive. But 

is this the case? When it comes to Article 9 ECHR protections it was expected that protections under 

the Charter would go further. For instance, Gwyneth Pitt writing in 2007 (thus before the Eweida 

judgment), argued that “[a]s many commentators regard the European Court of Human Rights as 

having taken an unduly narrow view of the protection offered by Article 9 in relation to claims by 
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employees
874

, if a similar approach is taken to the legal interpretation of the [Employment Equality] 

Directive, the Directive may be found to have a disappointingly limited impact.”
875

 One reason is that 

the role of the ECJ as a supranational court differs from that of the ECtHR. Also, the fact that EU 

Directives are binding as to the result achieved
876

 justifies a much more guided case law from the ECJ 

in the area of religious employment discrimination. Arguments based on the free movement of 

workers in the private sector, an important objective of the EU, could strengthen the case for clarity of 

guidance and require a level of uniformity across Member States.
877

 Finally, even if the issue is 

addressed through the angle of religious freedom, it is not excluded that the human rights protection 

offered under the EU Charter of Fundamental Rights exceeds that under the ECHR.
878

 Discussing the 

Sahin case and Dahlab case, Pitt thus argued that “this line of cases would need to be reconsidered 

when the issue arises under the Framework Employment Directive.”
879

 Thus hopes were high when it 

came to aspirations for the EED. The nature of the ‘second’ supranational layer forms the subject of 

the next section. 

 

1.3. THE EU AND RELIGION OR BELIEF IN THE WORKPLACE: FROM 

THE RAPID RISE OF EU NON-DISCRIMINATION LAW TO THE 

LIMITS OF MARKET-RATIONALISED EQUALITY LAW 

 

SUMMARY: I. THE EU, EU LAW AND NON-DISCRIMINATION – 1.3.1. The story of equality law as 

metaphor for the EU as institution – 1.3.2. EU founding treaties and core non-discrimination 

directives – 1.3.3. The Employment Equality Directive and religion or belief: convergence of 

terminology, divergence of understanding? – 1.3.4. Direct-indirect discrimination dichotomy and 

other EED discrimination provisions – 1.3.5. On ‘religion or belief’ discrimination under EU equality 

law – 1.3.6. Sanctions (or rather remedies): EU equality law’s Achilles’ heel – II. THE ECJ AND 

REASONABLE ACCOMMODATIONS – 1.3.7. The ECJ and religious accommodations in the 
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workplace – 1.3.8. Indirect discrimination and reasonable accommodations: different sides of the 

same coin? – 1.3.9. Beneficiaries of reasonable accommodations in the EU: from disability to religion 

or belief? – 1.3.10. Conclusion 

 

I. THE EU, EU LAW AND NON-DISCRIMINATION 

1.3.1. The story of equality law as metaphor for the EU as institution  

 

The second supranational protective framework which merits analysis in Part I with regard to religion 

or belief in the workplace is the non-discrimination framework developed under the auspices of the 

European Union (EU). This section aims to analyze the specific EU dimension of the topic at hand, 

focusing on the EU Employment Equality Directive and the role of the Court of Justice of the 

European Union (ECJ). The implementation of this EU non-discrimination Directive into national 

laws and regulations and its application by domestic courts in the case of the prohibition of religion or 

belief in employment is the subject of the following part (Part II), which focuses on the case studies of 

Belgium, the Netherlands and the UK. 

 

The EU (and its predecessors) have evolved from an economic union of 6 member states to a more 

complete socio-political union of 28
880

 European member states which holds the protection of 

fundamental rights to be amongst its ‘core business.’
881

 The development and expansion of EU non-

discrimination law itself can serve as an apt metaphor for the transformation of the EU as an 

economic, market-integration focused institution into a more comprehensive union which puts much 

emphasis on the protection of fundamental rights in its internal and external policies.
882

 From its 

‘humble origins’, EU non-discrimination or equality law has now become “jewel in the crown of the 

European Social Model and the darling subject of the ‘progressive’.” 
883
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Fundamental Rights established in 2007 “as an EU Agency with the specific task of providing independent, 

evidence-based advice on fundamental rights.” “FRA is the successor organisation to the former European 

Monitoring Centre on Racism and Xenophobia (EUMC), but was awarded a far broader mandate to provide 

evidence-based advice on a wide range of fundamental rights, in line with the EU Charter of Fundamental 

Rights.” See fra.europa.eu. Council Regulation (EC) No. 168/2007, establishing the European Union Agency for 

Fundamental Rights. 

882
 In the eyes of the Nobel Peace Prize Committee, this has been highly successful. In 2012, the EU received the 

Nobel peace Prize “for over six decades contributed to the advancement of peace and reconciliation, democracy 

and human rights in Europe.” http://www.nobelprize.org/nobel_prizes/peace/laureates/2012/eu-facts.html. 

883
Amy Ludlow, ‘Book review of Engineering Equality: An Essay on European Anti-discrimination Law (by 

Alexander Somek)’ 50 Journal of Common Market Studies 534. Somek’s complaint appears very comparable to 

http://www.nobelprize.org/nobel_prizes/peace/laureates/2012/eu-facts.html
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The humble background lies in Article 119 EC Treaty (article 141 EC as amended; now Article 157 

TFEU
884

) which mandates equal pay for equal work between men and women, a provision included at 

the behest of France in the original EC Treaty because of a fear that this domestic worker protection 

would add up to an competitive disadvantage in the new common market.
885

 Thus, for a reason much 

to do with economic strategy rather than for the “moral and social justifications which have since 

dominated academic discourse.”
 886

 Fast-forward some decades and we see that the EU starts to pursue 

an active human rights and democratization policy in its external policies as well, for instance since 

the 1990s inserting a ‘human rights clause’ in bilateral trade and co-operation agreements and through 

its European Initiative for Democracy and Human Rights (EIDHR, budget of € 1.104 million for 

2007-2013
887

) which seeks to promote human rights including equality in third countries.
888

 With its 

own human rights agenda, the EU thus is not only a ‘consumer’ or recipient of international law, it 

also contributes to its development in various ways.
889

 It is interesting to note that a progressive 

incorporation of human rights in the Treaties, the drafting and adoption of the Charters and the process 

to join the ECHR all are of recent date, with the first ‘hard law’ reference to human rights in a Treaty 

coming as late as 1992 with the Treaty of Maastricht [this is now –as amended- Article 6 TEU].
890

  

                                                                                                                                                                                     
Benn Michaels-what Somek apprehends about anti-discrimination, Walter Benn Michaels does to diversity. Ben 

Walter Michaels, The Trouble with Diversity: How We Learned to Love Identity and Ignore Inequality (Holt 

2007). Both their concern is the cheap trading/distraction by the  left of true or socio-economic (‘class’) equality 

for the sake of non-discrimination resp. diversity, and both attack anti-neoliberalism and the pervasive market 

thinking in all aspects of social life. 

884
 “1. Each Member State shall ensure that the principle of equal pay for male and female workers for equal 

work or work of equal value is applied.” 

885
 Meenan, ‘Introduction’, p. 11-12. By contrast, nationality discrimination has been prohibited throughout the 

entire Treaty scope (originally on the basis of article 7 EC Treaty) The inclusion of sex under Article 13 was 

necessary given the still limited, though expanded, scope of article 141 EC [equal pay principle].” (later article 

12 EC, now as Article 18) Meenan notes that despite the fact that Article 13 EC is closer in many respects to 

former Article 7 banning nationality discrimination considering the parallelism in scope, the sex discrimination 

acquis communautaire converged much more with the new Article 13 while nationality discrimination has 

remained somewhat of an apart issue, and ‘currently stalled as an equality and non-discrimination issue, by 

comparison.’ 

886
Ludlow. Somek’s complaint appears very comparable to Benn Michaels-what Somek apprehends about anti-

discrimination, Walter Benn Michaels does to diversity. Both their concern is the cheap trading/distraction by the 

left of true or socio-economic (‘class’) equality for the sake of non-discrimination resp. diversity. Both anti-

neoliberalism and the pervasive market thinking in all aspects of social life. 

887
 http://www.eidhr.eu/what-is-eidhr-/what-is-eidhr-?LANG=sl. 

888
 Christopher McCrudden and Haris Kountouros, 'Human Rights and European equality law ’ in Helen Meenan 

(ed), Equality law in an enlarged European Union : understanding the article 13 directives (Cambridge 

university press 2007), p. 83.  

889
 E.g. by actively participating in the drafting process of treaties, such as the UN Convention on the Rights of 

Persons with Disabilities. 

890
 Prior to that, “2. The Court of Justice has upheld the protection of fundamental rights by way of general 

principles of Community law, referring to common constitutional traditions and to international instruments, in 

particular the Convention. ECJ Opinion 2/94, 28 March 1996, Accession by the Community to the European 

Convention for the Protection of Human Rights and Fundamental Freedoms, p. I-5. 

http://www.eidhr.eu/what-is-eidhr-/what-is-eidhr-?LANG=sl
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The Charter of Fundamental Rights of the EU,
891

 solidifying the fundamental rights revolution in the 

EU,
892

 is a major development, both in practical and in symbolic terms contributing to the era of 

human rights in the EU. It draws on “the constitutional the constitutional traditions and international 

obligations common to the Member States, the European Convention for the Protection of Human 

Rights and Fundamental Freedoms, the Social Charters adopted by the Union and by the Council of 

Europe and the case-law of the Court of Justice of the European Union and of the European Court of 

Human Rights”
893

 and is to be applied by the ECJ
894

 and the courts in the member states. 

While its provisions “shall not extend in any way the competences of the Union as defined in the 

Treaties,”
895

 its relevance in making fundamental rights (and the commitments to those) more 

visible
896

 in the EU framework is undeniable. McCrudden and Kountouros argue the Charter is to be 

seen as a ‘work in progress’ rather than the apex of the achievement of human rights in the EU” since 

the ECJ (and EU law in general) is not confined by the instrument, but can also look at the ECHR and 

domestic constitutions of Member States as ‘general principles of community law’.897  

The Charter of 2000 divides human rights into six, as opposed to the original two, groups: dignity, 

freedoms, equality, solidarity, citizens’ rights, and justice.
898

 Article 10 of the Charter protects the 

freedom of thought, conscience and religion,
899

 equality before the law and non-discrimination 

including on the basis of religion or belief are protected under Articles 20 and 21
900

. However, the 

Charter is not meant to replace the ECHR as its scope of application is much more peculiar:  

                                                           
891

 The Charter was adopted on 7 December 2000 but was only made binding when the Lisbon Treaty entered 

into force in 2009. 

892
 The European Union Charter of Fundamental Rights is a “amplification of the 1948 declaration.” van der 

Ven, p. 150.  

893
 See preamble.  

894
 E.g. ECJ, Judgment in Joined Cases C-293/12 and C-594/12, Digital Rights Ireland and Seitlinger and 

Others, 8 April 2014 (ECJ invalidating the Data Retention Directive 2006/24/EC for violating fundamental 

rights under the Charter, right to respect for private life and right to the protection of personal data, 

http://curia.europa.eu/jcms/upload/docs/application/pdf/2014-04/cp140054en.pdf.) 

895
 See Article 6.1 TEU; Article 51.2 of the Charter. 

896
 See Preamble “it is necessary to strengthen the protection of fundamental rights in the light of changes in 

society, social progress and scientific and technological developments by making those rights more visible in a 

Charter.” (emphasis added) 

897
 McCrudden and Kountouros, ‘Human Rights and European equality law ’, p. 101, see p. 89 for the 

background of the recognition of the ECJ of member states constitutional non-discrimination law provisions as 

general principles of community law. 

898
 M. Haas, International Human Rights, A Comprehensive Introduction, Routledge, London 2008. 

899
 Article 10.1 of the Charter is similar to Article 9.1 of the ECHR. The limitation clause similar to Article 9.2 is 

included in Article 52.1 of the Charter (a general limitation clause) Article 10.2 recognizes “the right to 

conscientious objection is recognized, in accordance with the national laws governing the exercise of this right.” 

900
 The open-ended list diverges from article 14 ECHR, revealing its ‘modern’ status by including grounds such 

as genetic features, language, membership of a national minority, property, birth, disability, age and –

particularly- sexual orientation. 
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“The provisions of this Charter are addressed to the institutions, bodies, offices and agencies of the 

Union with due regard for the principle of subsidiarity and to the Member States only when they are 

implementing Union law.”
901 

 

When this is the case, the protection provided corresponds to or exceeds that under the ECHR.
902

 

Accession of EU to the ECHR is expressly foreseen in the Treaty [article 6.2 TEU] since in 1996 the 

ECJ issued an opinion that the EU did not have the competence to accede to the Convention.
903

 This 

may lead to improved protection of human rights in the EU, which is said to involve “an experiment in 

making human rights real in the market context.”
904

 In addition, the dynamic interplay and 

reinforcement of fundamental rights protection by two supranational courts could be expected to lead 

in the long run could work to a strengthening of fundamental rights protection across the EU. 

The advancement of the principle of equality is part of the EU ‘human rights revolution’ but has 

enough specificity to explain the spawning of an elaborate literature in its own right.
905

 Indeed, since 

the 1990s, EU anti-discrimination law in the area of employment and occupation has expanded 

exponentially in reach, depth and importance, meriting the label of ‘the most growing part of labour 

law.’
906

 De Vos, however, sketches this growth as “essentially a step-by-step organic development 

through an ever expanding array of case-law and secondary legislation without an overarching 

conceptual framework.”
907

 Meenan similarly describes it as “unpredictable, lacking in uniformity, 

sometimes timid and at other times daring.”
908

 In particular, it cannot be blankly stated which 

approach to equality – formal equality, substantive, equality of opportunities, equality of outcomes – 

EU law adopts 
909

 as the approach depends on the specific terrain of EU equality law,
910

 the focus here 

                                                           
901

 Article 51.1 of the Charter. 

902
 Article 52.3 and Article 53 of the Charter. As far as the relationship of the Charter’s provision towards the 

constitutional protection is concerned, the situation is more vague: Charter rights shall be ‘interpreted in 

harmony with those traditions.’ Article 52.4 of the Charter. 

903
 ECJ Opinion 2/94, 28 March 1996, Accession by the Community to the European Convention for the 

Protection of Human Rights and Fundamental Freedoms. For latest background and the latest developments 

related to the foreseen accession of the EU to the ECHR, see http://hub.coe.int/web/coe-portal/european-union 

904
 McCrudden and Kountouros, ‘Human Rights and European equality law ’, p.116.  

905
 Equality and non-discrimination form an (indivisible) part of human, but the latter includes other values 

besides equality. Tensions can arise between advancing equality and the protection of other rights and freedoms, 

including the freedom of religion. In assessing such tensions and conflicts, the indivisibility and lack of inherent 

antagonism of different human rights including non-discrimination should be born in mind. 

906
 De Vos, Beyond Formal Equality. Positive Action under Directives 2000/43/EC and 2000/78/EC, infra. 

907
 De Vos, Beyond Formal Equality. Positive Action under Directives 2000/43/EC and 2000/78/EC, p. 10. 

908
Meenan, ‘Introduction’, p. 11. 

909
 De Vos, Beyond Formal Equality. Positive Action under Directives 2000/43/EC and 2000/78/EC, p. 10. 

910
 E.g., Article 141. 4 EC (now article 157.4 TFEU) is drafted in substantive law terms with reference to the aim 

of ‘ensuring full equality in practice between men and women in working life’. See also Daniela Caruso: ‘the 

uncertain boundaries of equality in the EU’, p. 22-24 (The EU has adhered to a “traditional version of the 

equality paradigm, based on individual rights and identity-neutral justice”). 
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being on religion or belief. The various conceptions of ‘equality’ were addressed above in the 

introduction. While a formal approach focuses on treating like cases alike, a substantive equality 

approach incorporates an additional aspect which concerns the differential treatment of cases where a 

relevant difference justifies such.
911

 “In a substantive approach differential treatment is not seen as an 

exception to the concept of discrimination as under formal equal treatment (where thus such 

differential treatment is allowed under certain circumstances) which requires justification; it is seen 

“as a component of the principle of equality that forces the establishment of equality as a result.”
912

 

Thus differential treatment is required under a substantive approach when called for in the 

circumstances. De Vos notes that the “primary emphasis of EC equality law lies on formal equality”, 

but that it is apt to say that the EU equality approach differs from area to area. 
913

  

Political events at EU level and at the member state level have at times triggered the advancement of 

the anti-discrimination law agenda,
914

 and the current economic crisis and its aftermath can be seen as 

an obstacle to further advancement. With this development, new EU mandated equalities legislation 

has come to supplement constitutional norms and human rights instruments (such as Article 9 of the 

European Convention of Human Rights) and general labour law rules which have been used to 

adjudicate disputes concerning religion in the workplace. Yet, some have argued that despite these 

advancements, many areas of EU non-discrimination law remain rooted in, and at the same time 

limited by, its economic market-orientation.
915

 Indeed, the ‘business case for equality’ remains highly 

relevant as a convincing discourse in the EU, in particular in the midst of an economic crisis and its 

aftermath.
916

 The development of equality as an ‘autonomous principle’ of human rights (i.e. human 

right that is of value independent of economic or social benefits it may have) remains a challenge: 

“In the European Community, rights to equality (in respect of pay between men and women) and non-

discrimination (in respect of nationality) were originally conceived as legal instruments to ensure the 

establishment and proper functioning of the common market. [Later] existing rights, such as the right to 

equal pay, were bing remodeled on the basis of both economic and social considerations ….the right to 

                                                           
911

 Wentholt, p. 53.  

912
 De Vos, Beyond Formal Equality. Positive Action under Directives 2000/43/EC and 2000/78/EC, p. 60. 

913
 De Vos, Beyond Formal Equality. Positive Action under Directives 2000/43/EC and 2000/78/EC, p. 10. 

914
 E.g. the prospect of enlargement ‘provided the backdrop, and even to some extent the raison d’être, for the 

adoption of the [Article 13/19] measures’. McCrudden and Kountouros, ‘Human Rights and European equality 

law ’, p. 95, quoting in part Ellis, 2002. 

915
 Charlotte O'Brien, ‘Equality's false summits: new varieties of disability discrimination, "excessive" equal 

treatment and economically constricted horizons’ 36 European Law Review 26; Somek. 

916
 In 2012 , I had the pleasure of being invited to present on the topic of religion or belief discrimination at the 

bi-annual EU Equality Summit, organized by the Cyprus Presidency of the European Union. The title of this 

Summit was ‘Equality for growth’ and much debate centered around the ‘business case’ for equality in relation 

to the human rights based approach. (22-23 November 2012, Nicosia, Cyprus).  
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equal treatment was gradually emancipated from the need to be formally legitimated by economic 

justifications.”
917

  

 

McCrudden and Kountouros in 2007 warned against a turning back of this (still incomplete) 

advancement towards an autonomous equality principle,
918

 seeing equality as object in itself instead of 

as a proxy to promote other –economic/efficiency- objectives,  

The ECJ had recorded the organic shifts in the goal of this principle - from market integration to 

human rights- in key cases over the years, starting with Defrenne v. Sabena in 1978,
919

 saying the 

equal pay provision in the Treaty having a “double aim, which is at once economic and social” and 

recognizing early on the right not to be discriminated against on grounds of sex as a fundamental 

personal human right and a general principle of European law.
920

 But arguably equality had not yet 

reached a completely autonomous status in the EU, with the limitation of the Employment Equality 

Directive to employment and occupation indicating such for the grounds of age, religion or belief, 

sexual orientation, disability.
921

 The Article 13 directives have three identifiable goals listed from the 

outset, and in no stated order: economic, social and (fundamental) human rights.
922

 More recently, a 

turning back to the economic roots, never a far-by peril when the letting-go of the economic 

justification seems unthinkable, has in fact to some extent taken place as well,
923

 despite the fact that 

some commentators have argued that “the human rights rationale of the Employment Directive [was] a 

dominant rationale of that instrument” and that “these the principles are no longer are merely related to 

market integration”, a position Meenan supported in 2007 as being in parallel with the development of 

human rights in EC law.
924

  

 

At the same time non-discrimination law has been peaking, there has been a noticeable decline in 

social policies, with much of the burden of carrying solidarity put on the principle of equality and 

equal opportunities. Somek, offering a leftist critique of non-discrimination law, has argued that non-

                                                           
917

 McCrudden and Kountouros, ‘Human Rights and European equality law ’, p. 112. References omitted. 

918
 McCrudden and Kountouros, ‘Human Rights and European equality law ’, p. 112-3. (“So, for example, in the 

context of the Lisbon Strategy [now succeeded by: Europe 2020], it is important not to lose track of the social 

value of equality and to guard against an overreliance on the economic benefits that anti-discrimination policies 

entail. It would be unfortunate if the development of equality in this context were made conditional upon it 

having an economic value.”) See also More, “The principle of Equal Treatment: From Market Unifier to 

Fundamental Right?”, p. 547.  

919
 ECJ, Defrenne v. Sabena [1978] ECR 1364. 

920
 Meenan, ‘Introduction’, p. 11-12. 

921
 Lisa Waddington, The Expanding Role of the Equality Principle in European Union Law (2003/4), p. 29.  

922
 EED, recitals 1, 4, 6, 7, 8, 9 and 11. 

923
 See O'Brien. See also the holding back of the Horizontal Anti-discrimination Directive, which goes beyond 

employment and occupation. 

924
 Meenan, ‘Introduction’. 
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discrimination law alone cannot and should not carry all the burden, and that the visibility of equality 

law should not stand in the way of other measures in the area of social policy.
925

 The difference lying 

in the fact that non-discrimination law can be seen as a ‘neo-liberal’ mechanism, which fully operates 

within and embraces the market paradigm while having some redistributive goals, while social policies 

aiming at decommodification go further in trying to lessen the ‘relentless grasp of the market’ on 

individual’s lives. Neo-liberals then can support anti-discrimination law because it corrects some 

market failures such as irrational prejudice and exclusion and reinstates market rationality and 

efficiency. Yet, there are also limitation within equality law itself despite its many utilities in fighting 

stereotypes and disadvantage, which is said to be ‘normatively deficient’. In particular, it “tries to 

accomplish redistributive objectives by deontological means. Deontology focuses on agents, their 

responsibilities, their failures, and intentions.”
926

 And “‘[r]ather than stating what it takes to realize 

equality, anti-discrimination norms merely exclude single acts or cumulative practices that impact 

unequally on members of different groups.”
927

 Yet, Somek recognizes, and I agree, that non-

discrimination law is not merely about redistribution. “In its application it spills over into the pursuit 

of decommodification.”
928

 In particular, more expansive interpretations have the potential to approach 

such decommodification by rejecting the idea of the employee as an impersonal, standardized ideal-

type mold which is deprived and derived of particularity and individuality; under reasonable 

accommodations much emphasis goes to the context which can disadvantage certain people but also to 

the particular individual making a request. He/she is not just a member of the labor force, bartering 

his/her time for a salary, but an individual with human dignity who deserves respect and 

accommodation for his/her individuality including when it comes to the workplace. By making the 

workplace more ‘humane’, non-discrimination law does has the potential to outreach automatic market 

thinking which renders labor as just another commodity and the workers as a seller of his/her skills, 

abilities and time. 

 

1.3.2. EU founding treaties and core non-discrimination directives  

 

                                                           
925

 The focus of this section and analysis, however, remains on equality law. For a discussion of the 

shortcomings of this approach, see Somek, Chapters 7 and 8. 

926
 Somek, p. 93. With employers and other gatekeepers as important ‘distributive agents’. 

927
 Somek, p. 141. 

928
 Somek, p. 136. A commodity being ‘that which is produced in order to be sold on a market….Labour …is a 

fictitious commodity…not produced for sale but for entirely different reasons, nor can this activity be detached 

from the rest of life, be stored or mobilized.” at p. 94 FN6, with references to Polanyi. See also Sujit Choudhry, 

‘Distribution vs. Recognition: The Case of Anti-Discrimination Laws’ 9 George Mason Law Review 145; Iris 

Marion Young, Justice and the politics of difference (Iris Marion Young ed, Princeton university press 1990) 
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The EU is founded on two main treaties: the Treaty on European Union and the Treaty on the 

Functioning of the European Union, with each having the same legal value.
929

 A number of Treaty 

Provisions state the importance of fundamental rights in the EU and are relevant when it comes to 

non-discrimination, including on the ground of religion or belief. 

 

In the Treaty on European Union (TEU)
930

:  

Article 2  

The Union is founded on the values of respect for human dignity, freedom, democracy, equality, the 

rule of law and respect for human rights, including the rights of persons belonging to minorities. These 

values are common to the Member States in a society in which pluralism, non-discrimination, tolerance, 

justice, solidarity and equality between women and men prevail. 

Article 6 

…2. The Union shall accede to the European Convention for the Protection of Human Rights and 

Fundamental Freedoms. Such accession shall not affect the Union's competences as defined in the 

Treaties.  

3. Fundamental rights, as guaranteed by the European Convention for the Protection of Human Rights 

and Fundamental Freedoms and as they result from the constitutional traditions common to the Member 

States, shall constitute general principles of the Union's law. 

In the Treaty on the Functioning of the European Union (TFEU)
931

: 

Article 9 TFEU 

In defining and implementing its policies and activities, the Union shall take into account requirements 

linked to the promotion of a high level of employment, the guarantee of adequate social protection, the 

fight against social exclusion, and a high level of education, training and protection of human health.  

Article 10 TFEU 

In defining and implementing its policies and activities, the Union shall aim to combat discrimination 

based on sex, racial or ethnic origin, religion or belief, disability, age or sexual orientation. 

Article 17 TFEU 

1. The Union respects and does not prejudice the status under national law of churches and religious 

associations or communities in the Member States.  

2. The Union equally respects the status under national law of philosophical and non-confessional 

organisations.  

3. Recognising their identity and their specific contribution, the Union shall maintain an open, 

transparent and regular dialogue with these churches and organisations. 

                                                           
929

 See art. 1 TEU and art. 1.2. TFEU. 

930
 As consolidated after the Lisbon Treaty of 2007; in effect since 2009. The draft Treaty establishing a 

constitution for Europe (2004) with aims similar to the Lisbon Treaty was never ratified. 

931
 As consolidated after the Lisbon Treaty of 2007; in effect since 2009. The articles in the TFEU are taken from 

the TEC (which explains that the current article 19 TFEU is ex-article 13 TEC). 
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Article 19 TFEU (ex Article 13 TEC)  

1. Without prejudice to the other provisions of the Treaties and within the limits of the powers conferred 

by them upon the Union, the Council, acting unanimously in accordance with a special legislative 

procedure and after obtaining the consent of the European Parliament, may take appropriate action to 

combat discrimination based on sex, racial or ethnic origin, religion or belief, disability, age or sexual 

orientation.  

2. By way of derogation from paragraph 1, the European Parliament and the Council, acting in 

accordance with the ordinary legislative procedure, may adopt the basic principles of Union incentive 

measures, excluding any harmonisation of the laws and regulations of the Member States, to support 

action taken by the Member States in order to contribute to the achievement of the objectives referred to 

in paragraph 1. 

 

The remarkable expansion of EU non-discrimination law started from just two grounds (sex and 

nationality) under the EC Treaty (1957) to seven following the Amsterdam Treaty’s incorporation of 

then-article 13 EC Treaty (now article 19 TFEU).
932

 Three directives have been adopted on the basis 

of article 13 EC Treaty/ Article 19 TFEU: the Racial Equality Directive 2000/43/EC and the 

Employment Equality Directive 2000/78/EC,
933

 and the Equal Treatment Directive between men and 

women in access to and supply of goods and services 2004/113/EC.
934

 Since the adoption of these 

directives, the EU has itself considerably expanded (accession of ten new member states in 2004; two 

new ones (Bulgaria and Romania) in 2007; one new member state (Croatia) in 2013, with more 

enlargement to come), making the article 19.1 TFEU of “ Council, acting unanimously in accordance 

with a special legislative procedure and after obtaining the consent of the European Parliament” ever 

more difficult to achieve. In fact, one of the important impetuses for pushing through the Article 13/19 

Directives was the knowledge of the impending enlargement movement in 2004.
935

 Following 

enlargement and in the aftermath of a financial and economic crisis, further developments have been 

stalled.
 936

  

                                                           
932

 Article 13 was adopted in 1997, and entered into force in 1999. The seven grounds are sex, nationality, racial 

or ethnic origin, age, religion or belief, sexual orientation, and disability. Meenan, ‘Introduction’,  p. 10, notes 

that “an important context within which the Article 13 Directives were adopted and continue to operate’ the 

existing rich body of sex and nationality discrimination law. It is well-known that these fields have contributed 

to the development of the Article 13 Directives.” 

933
 EU Directive 2000/87/EC; also called the Framework Directive. For stylistic reasons I will sometimes 

abbreviate it as EED. 

934
 See Meenan, ‘Introduction’. 

935
 Meenan, ‘Introduction’, p. 4, referring to Mark Bell, “Article 13 EC: The European Commission’s Anti-

Discrimination Proposals,” (2000), 29 ILJ 79, p. 84. 

936
 The ‘Horizontal Directive’ proposed by the European Commission (COM (2008) 425, Brussels, July 2, 

2008) that aims to extend the scope of anti-discrimination to fields beyond the labour market is still pending 

but arguably lost much momentum. Following calls by the European Parliament and various civil society 

actors for the expansion of EU law protecting against discrimination, and after an elaborate consultation 

process the European Commission submitted a Proposal for a Council Directive on implementing equal 

treatment between persons irrespective of religion or belief, disability, age or sexual orientation on 2 June 

2008. Explanatory memorandum COM(2008) 426 final, p. 3. [Proposal for a Council Directive on 
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Prior to the adoption of these non-discrimination Directives, the state-of-play in Europe was quite 

different. The Directives meant the “significantly raising the level of protection throughout the EU, 

where most Member States had originally developed a patchy and ineffective legal framework.”
937

 

“Only a number of countries had autonomously developed specific anti-discrimination legislation (e.g. 

the 1994 Equal Treatment Act in the Netherlands, the 1998 Employment Equality Act in Ireland, and 

the race Relations Act 1976 in the United Kingdom).”
938

  

When it came to the ground of religion or belief, constitutional non-discrimination provisions, besides 

international law, often did provide a ‘first layer of protection’ against discrimination, particularly in 

the absence ot other legislation, but “[c]onstitutional provisions are generally either not directly 

applicable or they have a vertical effect only in litigation against the State….In the absence of 

horizontal direct effect of constitutional provisions, the principles set out in the constitution need to be 

given concrete expression in provisions of criminal, civil and administrative law.”
939

 Before the 2000 

Directive, this was very scattered in Europe, with e.g. in Belgium criminal provisions being in place 

and providing sanctions against racist discrimination. Most Member States had constitutional 

provisions in place (e.g. religion or belief included in general anti-discrimination clause), and some 

had civil laws but overall protection in various areas such as housing, healthcare and education was 

‘patchy’.
940

  

 

With EU anti-discrimination law having come a long way, it various legacies and limitations 

reminiscent of its origins, both as far as concepts, techniques and foundations concerned, remain clear. 

These include the focus on socio-economic or ‘material’ discrimination, formal equality or the 

individual justice model. With regard to the ground of religion or belief, a strand which EU anti-

discrimination law has embraced in its protective mechanisms, there are particular limitations: the 

adherence to formal equality in particular plays a role, as does the non-inclusion of a right to 

                                                                                                                                                                                     
implementing equal treatment between persons irrespective of religion or belief, disability, age or sexual 

orientation and explanatory memorandum] COM (2008) 426 2.7.2008: http://eur-

lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2008:0426:FIN:EN:PDF; see also Commission of the 

European Communities, Commission Staff Working Document accompanying the Proposal for a Council 

Directive on implementing equal treatment between persons irrespective of religion or belief, disability, age or 

sexual orientation, SEC (2180) 2008 2.7.2008: http://register.consilium.europa.eu/pdf/en/08/st11/st11531-

ad01.en08.pdf. Keeping the political reality in mind, the proposed ‘horizontal directive’ may not – at least in 

the foreseeable future – be adopted. 

937
 Chopin and Uyen Do, p. 16; see also Isabelle Chopin, “The Starting Line Group: A Harmonised Approach to 

Fight Racism and to promote Equal Treatment”, European Journal of Migration and Law 1, 1999, 111-129. 

Although the Eu competency in the area of anti-discrimination was ‘debatable’ before then, the EU did introduce 

a number of noteworthy initiatives (e.g. European Council Resolutions on the fight against racism and 

xenophobia of 29 May 1990).   

938
Chopin and Uyen Do, p. 16. In addition, all member states were bound by article 14 ECHR, but in fact by 

2000 only Cyprus had ratified Protocol 12 to the ECHR. 

939
 Chopin and Uyen Do, p. 18-19. 

940
 Chopin and Uyen Do, p. 21. 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2008:0426:FIN:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2008:0426:FIN:EN:PDF
http://register.consilium.europa.eu/pdf/en/08/st11/st11531-ad01.en08.pdf
http://register.consilium.europa.eu/pdf/en/08/st11/st11531-ad01.en08.pdf


 203 
 

reasonable accommodations for reasons of religion or belief. The lack of case law from the ECJ has 

only exacerbated the situation, allowing a hollowing out of protection against discrimination on the 

basis of religion or belief in some EU member states’ jurisprudence. 

Apart from anti-discrimination laws and policy, the competence of the EU is limited with 

regard to religion and belief in society; this is seen under the subsidiarity principle as being 

under the purview of the member states which are home to wildly diverse institutional 

arrangements between state and church/religions and sensitive issues on the ground. Further, 

while the EU does engage in dialogue with churches and religious communities
941

 and while 

undeniably there is a Christian legacy
942

 (which for instances complicates the candidacy of 

Turkey), this is consciously downplayed, in contrast to the U.S.  

Also in many other ways, there is a lack of ‘mainstreaming’ religious non-discrimination at the EU 

level. This goes for high level instruments to general labour tools. For instance, the EU 2020 

strategy,
943

 the long term strategy of the EU in the context of a prolonged economic and financial 

crisis, sets a number of targets with the aim of establishing a strong and sustainable economy with 

ample employment opportunity. One of the goals under the strategy is to create a high-employment 

economy. In particular, by 2020, the employment rate of the population aged 20–64 should increase 

from the current 69% to at least 75%. It speaks for itself that this goal is hard to achieve without 

focusing on issues such as integration and workplace discrimination
944

 faced by the immigrant and 

religious minority workforce. Yet it is noteworthy that the word “discrimination” appears only once in 

the Commission document, under Flagship Initiative: “European Platform against Poverty” (fifth 

poverty target). There is no talk of specific forms of discrimination, and how the fight against 

discrimination is linked to the desire for a high employment economy. Another example is the 

updating of the Working Time Directive, where one would expect the issue of a weekly day of rest as 

Sunday to collide with the needs of some minority non-Christian religions. Here the EU hides behind 

the subsidiarity shield by refusing to take up the issue (or even the acknowledgment of the issue) in the 

                                                           
941

 See Article 17 TFEU. The BEPA (Bureau of European Policy Advisors) is in charge of Article 17 and uses 

the dialogue as a bridge to get opinions of communities on various issues such as poverty, the environment, 

agriculture,... The way this dialogue has been conducted has been subject to critique from secularist corner, e.g. 

by MEP Sophie In ‘t Veld, see ‘Religion has many privileges in European dialogue, says NSS’, 

http://www.secularism.org.uk/religion-has-many-privileges-in.html. See also C. Joppke, 'Religion in the 

European Union: Comments on the RELIGARE Project’ in Marie-Claire Foblets and others (eds), Belief, Law 

and Politics What Future for a Secular Europe? (Ashgate 2014). 

942
 This goes so far as the architecture of the EU institution buildings, e.g. with the Berlaymont building in 

Brussels having a cruciform architecture much like a church. 

943
 European Commission, Communication from the Commission, Europe 2020. A strategy for smart, sustainable 

and inclusive growth, COM(2010) 2020, Brussels, 3 March 2010. This replaces the Lisbon Strategy that covered 

the period 2000–2010; Member States are to translate the EU 2020 strategy into national targets. 

944
 On the other hand, high employment is considered as an important reason to prohibit discrimination, see 

consideration 11 of the Employment Equality Directive. 
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Directive.
945

 At the same time, in the area of external policies, the EU has adopted the EU guidelines 

on the promotion and protection freedom of religion and belief in its Human Rights foreign policy, 

signaling that this forms a priority for the Union.
946

 

All this has not halted the growing interest in the protections offered on grounds of religion or belief at 

EU level,
 947

 particularly under the EU anti-discrimination law approach, to which an abundance of 

publications, from academics, official institutions and NGO’s bear witness.
948

  

 

Non-discrimination law is at an important juncture and must respond to a variety of situations. We 

have not seen even a fraction of the challenges which lie ahead in general, and in the area of religion 

or belief discrimination in particular, the latter in part because of covering and other coping 

mechanisms as responses to implicit or explicit assimilation demands. 

To the oft-pondered question of “where will EU equality law go from here?”, Meenan referred to the 

replacement of the hierarchy of equality strands by intersectionality as argument to improve 

protections across equality strands:  

“the hierarchy argument on its own may not be the most effective platform on which to argue for a 

levelling up of protection or a dismantling of (negative) differences in treatment. There is also an 

inherent uncertainty in the idea that where one ground leads the way, others may yet follow. In any 

event, some commentators argue that differences between the equality grounds may require and justify 

                                                           
945

 See infra. 

946
 See EU Guidelines on the promotion and protection of freedom of religion or belief adopted in 2013 by the 

EU Council; Pasquale Annicchino, ‘The New Guidelines on Freedom of Religion and LGBTI Rights in the 

External Action of the European Union’ 6 European Human Rights Law Review 624. 

947
 Another development is the set-up of ENORB (European Network on Religion or Belief), which has 

organized a number of events and conferences so far, see http://www.enorb.eu/ (e.g. conference ‘Fair treatment 

for all: Religion & Belief, Law and Equalities in Europe’, European Parliament, 19 March 2013, Brussels, 

Belgium). The RELIGARE project investigated religious diversity and secularism in Europe and Turkey, this 

EU FP7 dealt with an issue of great interest (and relevance) to the EU (various DGs) but where direct 

competency is limited. 

948
 Examples from official bodies or NGO’s include: Equinet (the European network of equality bodies), 

‘Equality Law in Practice: A Question of Faith – Religion and Belief in Europe’ (2011), 

http://www.equineteurope.org/Equality-Law-in-Practice-Religion; European Network of Legal Experts, 

European Anti-Discrimination Law Review no. 12 (2011), 

http://ec.europa.eu/justice/discrimination/files/antidiscrimination_law_review_12_en.pdf (reviewing ten years 

of case law on discrimination on the ground of religion or belief and other grounds); European Network Against 

Racism (ENAR), ‘Reasonable accommodation of cultural diversity in the workplace’ (2012), 

http://cms.horus.be/files/99935/MediaArchive/publications/3rd%20Adhoc_report_FINAL.pdf. (reasonable 

accommodation is defined as “an adjustment made in a system to accommodate or make fair the same system for 

an individual, based on a proven need”; I was invited to give a presentation on reasonable accommodations for 

religion or belief and was asked to review this report); AmnestyInternational, Choice and Prejudice. 

Discrimination against Muslims in Europe (2012). In addition, the ENAR shadow reports on racism and 

discrimination in employment in Europe focus also on religion or belief discrimination even though the primary 

focus is on racial and ethnic discrimination. The ENAR shadow report on Belgium argues in favour of adopting 

a duty of reasonable accommodation and for amending the public holiday schedule, see Radouane Bouhlal, 

Rapport Altenatif d'ENAR. Le Racisme et les pratiques discriminatoires associées dans le secteur de l’emploi en 

Belgique (2013), p. 3 and p. 30. 

http://www.equineteurope.org/Equality-Law-in-Practice-Religion
http://ec.europa.eu/justice/discrimination/files/antidiscrimination_law_review_12_en.pdf
http://cms.horus.be/files/99935/MediaArchive/publications/3rd%20Adhoc_report_FINAL.pdf
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specific responses.
949

 To date however, it can be said that a ground-specific approach has taken the 

individual grounds and the Article 13 [19] family as a whole only so far. Indeed, a sectoral approach 

goes against legislative and institutional developments in some EU Member States [with regard to the 

equality bodies].”
950

  

 

Instead, according to Meenan “approaches based on inter-sectionality and human rights should come 

to supplant the hierarchy argument as a means of moving towards a level playing field for all 

grounds.”
951

 Within the EU “the idea of intersectional grounds of discrimination...is far from new.” In 

particular, “[c]ase law long prior to the incorporation of Article 13 EC [19 TFEU] demonstrated that 

age limits could trigger sex discrimination.”
952

 Further, she saw it as being “time to adopt a more 

expanded approach to anti-discrimination law”, with article 21 of the Charter and “its non-exhaustive 

formulation”
953

 as being of particular importance.
954

 In discussing the application of the Employment 

Equality Directive, as well as the halting of the Horizontal Anti-discrimination Directive –which 

merely pays lip service to the reality of intersectional discrimination- it should become clear that 

Meenan’s aspirations for EU law are still far from being realized. 

 

1.3.3. The Employment Equality Directive and religion or belief: convergence of terminology, 

divergence of understanding? 

 

This section discusses the most important features of the Employment Equality Directive of 2000
955

 

which lays down a general framework for combating discrimination, including on the ground of 

religion or belief, in employment, occupation and vocational training.
956

 The Directive requires all EU 

Member States to implement its provisions in their domestic laws to protect all in their territory 

against various forms of employment and occupation discrimination. The recitals place the stated aims 

of the Directive, adopted on the basis of Article 13 EC Treaty (now Article 19 TFEU) in three 

                                                           
949

 Including Mark Bell and Lisa Waddington, ‘Reflecting on inequalities in European equality law’ 28 European 

law review 349. 

950
 Meenan, ‘Introduction’, p. 4-5.  

951
 Meenan, ‘Introduction’, p. 5. 

952
 Meenan, ‘Introduction’, p. 5. E.g. ECJ, Marshall v. Southampton Area Health Authority, case 152/84 [1986] 

ECR 723. 

953
 “Any discrimination based on any ground such as sex, race, colour, ethnic or social origin, genetic features, 

language, religion or belief, political or any other opinion, membership of a national minority, property, birth, 

disability, age or sexual orientation shall be prohibited.”(Article 21 Charter). 

954
 Meenan, ‘Introduction’, p. 5. 

955
 Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal treatment in 

employment and occupation, Official Journal L 303 , 02/12/2000 P. 0016 – 0022. 

956
 the "principle of equal treatment" shall mean that there shall be no direct or indirect discrimination 

whatsoever on any of the grounds referred to in Article 1. 
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different camps: fundamental rights (recitals 1, 4, 5, 6), economic justifications (recitals 7, 11, 17, 37) 

and social integration/inclusion (recitals 8, 9, 27) without elaborating on the relations between these 

different goals, or stating any particular hierarchy.
957

 The issue of overarching justification for EU 

equality law can be significant in the application and interpretation of the specific protections 

provided, since for instance the economic efficiency argument would seem to limit the extent of 

discrimination protection and accommodations much more than in a fundamental rights or social 

inclusion discourse mode.
958

 

 

The implementation of the non-discrimination Directives has not been unproblematic, but by 2014 this 

chapter seems closed off.
959

 It is a noteworthy fact though that infringement proceedings due to non-

conformity
960

 were initiated by the European Commission against 25 member states, most between 

2005 and 2007.
961

 According to the European Commission, “the novelty of the two Directives at the 

time” explains the multiple problems with transposition.
962

 With regard to religion or belief in the 

EED, the main implementation issue concerned the derogation in article 4 (2) of the EED for 

                                                           
957

 Some commentators have argued that have argued that “the human rights rationale of the Employment 

Directive [was] a dominant rationale,” see Meenan, ‘Introduction’. 

958
 Recital 17, restating the ‘merit principle’ in employment arguably limits the fundamental rights/social 

inclusion aims, not limited to the case of persons with disability. For revealing this merit principle as a myth, see 

Young, p. 200 et seq (‘The Myth of merit’). 

959
See Press release European Commission “Equality: EU rules to tackle discrimination now in place in all 28 

EU Member States”-  IP/14/27,  17/01/2014;European Commission, Joint Report on the application of Council 

Directive 2000/43/EC of 29 June 2000 implementing the principle of equal treatment between persons 

irrespective of racial or ethnic origin (‘Racial Equality Directive’) and of Council Directive 2000/78/EC of 27 

November 2000 establishing a general framework for equal treatment in employment and occupation 

(‘Employment Equality Directive’) from the Commission to the European Parliament and the Council, Brussels, 

17.1.2014, COM(2014) 2 final (17 January 2014). (Under Article 25 of the Treaty on the Functioning of the 

European Union (TFEU), the Commission reports every three years on the application of the Treaty’s provisions 

on ‘Non-discrimination and citizenship of the Union’; the format of a joint report was chosen in part because 

most Member States have transposed the two Directives in a single national act.) 

960
 Under Article 258 TFEU (ex- Article 226 TEC) the European Commission can launch infringement 

proceedings against Member States which are considered to have failed Treaty obligations, by incorrect or not 

transposing directives. 

961
 Commission, Joint Report on the application of Council Directive 2000/43/EC of 29 June 2000 implementing 

the principle of equal treatment between persons irrespective of racial or ethnic origin (‘Racial Equality 

Directive’) and of Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for 

equal treatment in employment and occupation (‘Employment Equality Directive’) from the Commission to the 

European Parliament and the Council, Brussels, 17.1.2014, COM(2014) 2 final, p. 3. In one case infringement 

proceedings led to a decision by the ECJ finding a breach of the obligation to properly implement Directive 

2000/78//EC (in relation to reasonable accommodation for disabled persons in employment) ECJ, Case C-

312/11, Commission v. Italy, judgment of 4 July 2013. 

962
Commission, Joint Report on the application of Council Directive 2000/43/EC of 29 June 2000 implementing 

the principle of equal treatment between persons irrespective of racial or ethnic origin (‘Racial Equality 

Directive’) and of Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for 

equal treatment in employment and occupation (‘Employment Equality Directive’) from the Commission to the 

European Parliament and the Council, Brussels, 17.1.2014, COM(2014) 2 final, p. 3 (“Typical problems 

concerned the definitions of direct and indirect discrimination, harassment, victimisation, legal standing of 

interested organisations, limitations to the scope and too extensive interpretation of the derogations which are 

permitted under the Directives. Almost all these ‘first generation’ infringement cases have now been closed…”)  
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religious-ethos companies which appeared as a problem for six member states six (Germany, Ireland, 

Netherlands, Slovenia, Finland and United Kingdom
963

): “this derogation… has to be interpreted 

narrowly since it concerns an exception.”
964

 Additional challenges with regard to this religious-ethos 

exemptions include its complexity,
965

 and the fact that “Implementation comes at a time when an 

increasing number of states are allowing same-sex couples to marry or to register for partnerships and 

to benefit from the same benefits as married couples.”
966

 The closure of the implementation check 

phase will hopefully make way for closer scrutiny of the actual application of the non-discrimination 

norms across the EU. The European Commission considers now that the implementation phase is 

concluded, that “further efforts are needed to apply them in practice.... Key challenges include a lack 

of public awareness of rights and underreporting of discrimination cases.”
967

 

 

Amongst the different protected grounds of discrimination included in the Employment Equality 

Directive –age, sexual orientation and religion or belief- there is considerable ‘strand hierarchy’, even 

if not to the extent there is compared with sex, racial/ethnic origin, which are covered by other 

Directives. For instance, a duty of reasonable accommodations only applies with regard to disability 

(Article 5 EED) and differences of treatment directly based on the ground of age are subject to an open 

justification system (Article 6 EED; ‘objectively and reasonably justified by a legitimate aim’) rather 

than the more restrictive closed justification of ‘genuine and determining occupational requirement’ 

which applies for the other EED grounds. This hierarchy, or better the differing levels of protection, 

are to be found both in the text and provisions of the directive as well as in the practice of domestic 

courts, with some grounds receiving better and more generous protection than others. In particular, it 

has been said that there is an inconsistency in application and some have wondered why “cases 

brought under religious equality law have, to date, a lower success rate than cases brought under the 

other equality ‘strands.’”
968

  

Further, even though the Employment Equality Directive has arguably introduced a common 

terminology and framework, it does not seem to have produced uniformity or even convergence across 

                                                           
963

 For a discussion, including the issues in the UK and the Netherlands, see Chopin and Uyen Do, p. 32.  

964
 Commission, Joint Report on the application of Council Directive 2000/43/EC of 29 June 2000 implementing 

the principle of equal treatment between persons irrespective of racial or ethnic origin (‘Racial Equality 

Directive’) and of Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for 

equal treatment in employment and occupation (‘Employment Equality Directive’) from the Commission to the 

European Parliament and the Council, Brussels, 17.1.2014, COM(2014) 2 final, p. 15. 

965
 Chopin and Uyen Do, p. 39. 

966
 Chopin and Uyen Do, p. 87. 

967
 Ibid. (Press release European Commission “Equality: EU rules to tackle discrimination now in place in all 28 

EU Member States”- IP/14/27, 17/01/2014). Significantly, in its 2014 report the Commission also takes some 

experiences in applying anti-discrimination law into account (report in 2008 on EU Directive 2000/78 having 

been at a time most countries had just implemented the directives and lacked the experience with application on 

the ground). 

968
 (UK) Woodhead, supra. 
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European member states.
969

 An analysis of the case studies in the next part will illustrate such as well. 

The different treatment of the basic headscarf conflict scenario in the various jurisdictions illustrates 

that a common framework does not ensure harmonization of protection throughout the EU.
970 

One of 

the reasons for the lack of genuine harmonization and convergence has been the limited role of the 

ECJ with regard to the interpretation of the EED,
971

 undeniable when it comes to the strand of religion 

or belief with 14 years after the adoption of the EED no decision having been adopted regarding this 

ground specifically. 

 

Before analysis the features of the Directive most relevant for the protection of religion or belief in the 

workplace, it should be noted that a range of positions exist when it comes to the role of non-

discrimination (on the basis of religion or belief) and that the Directive has made some of the choices 

clear while still leaving others open. The range of positions can be posited as follows:  

o First, some argue that the state should abstain from imposing restrictions on personal 

freedom, in other words that there should be a ‘freedom to discriminate’ including 

when it comes to labour market decisions;
972

  

o Second, some would argue in favor of anti-discrimination norms, but see it as 

unjustified to extend protection to the ground of religion or belief;
973

 or unjustified to 

extend it to the ground of belief;
974

 The placing of religion or belief on par with 

traditional grounds of race, ethnicity and gender or the still emerging but more 

sympathetic ground of disability, is then seen as unwarranted, counter-productive, or 

just wrong;
975

 

                                                           
969

 E.g. Alidadi, ‘Muslim Women Made Redundant: Unintended Signals in Belgian and Dutch Case Law on 

Religious Dress in Private Sector Employment and Unemployment’. 

970
 McGoldrick; See also K. Alidadi, Discussion Paper. Religious Dress in the Workplace (in Belgium, Bulgaria, 

Denmark, France, Germany, Italy, the Netherlands, Spain, Turkey, the United Kingdom), June 2010 (29 pp.). 

971
 See Waddington, The Expanding Role of the Equality Principle in European Union Law, p. 22. (contrasting 

this limited role to the ECJ’s role with regard to the development of EU sex discrimination). 

972
 Matthias Edward Storme, ‘De fundamenteelste vrijheid: de vrijheid om te discrimineren’ 25 Teksten, 

kommentaren en studies 3; Richard A. Epstein, ‘Standing firm, on forbidden grounds. (Title VII Symposium: A 

Critique of Epstein's Forbidden Grounds)’ 31 San Diego Law Review 1 Richard A. Epstein, Forbidden 

Grounds: the Case Against Employment Discrimination Laws (Harvard University Press 1992).  

973
 McColgan (arguing it is “a mistake to protect religion and/or belief in like manner to grounds such as sex, 

race, sexual orientation and disability,” and warning for “the potential for conflict inherent” when treating 

religion similar to the other named characteristics on the equality agenda); See Macey and Carling ( while not 

being entirely clear whether they reject legal protection against religion or belief discrimination, the authors do 

challenge the ‘suggestion’ that “discrimination and prejudice based on religion is so widespread in Western 

Europe that it is necessary to implement legal measures to protect against it”)  

974
 Pitt. 

975
 Another position is that “religious freedom should be scrapped from the Constitution altogether because it is 

said to be redundant. Prohibition of discrimination, it is argued, covers everything that religious people deem 

important…Thus many religious court cases affecting minorities should not fall under religious freedom, but can 
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o Third, one could argue religion or belief discrimination should be banned, without this 

having to mean employers have a duty to reasonably accommodate 

religious/philosophical needs;
976

 

o Fourth, others accept and/or advocate anti-discrimination, including on the basis of 

religion or belief, and argue that these imply a duty of reasonable accommodations;
977

 

o Fifth are those who would see effective anti-discrimination in the area of religion or 

belief as requiring some level of reasonable accommodations, even if they see it 

obsolete to make this explicit in the law;
978

  

o Finally, one could argue on legal as well as fairness ground that complementary to 

discrimination norms, a duty of reasonable accommodations in the case of religion or 

belief is to be made explicit.
979

  

 

While involving a theoretically engaging debate, the first position should be considered dismissed by 

choices made in EU law, in particular the adoption of the Directive which protects against 

discrimination.
980

 Libertarians such as Richard Epstein in the U.S. would like to see private sector anti-

discrimination law retracted because of its alleged market-distorting effects, arguing that the market 

itself will dissolve itself of the most egregious forms of discrimination.
981

 On the other hand, leftists 

                                                                                                                                                                                     
be decided satisfactorily in their favour in terms of the prohibition of discrimination.” See van der Ven, p. 241-2, 

referring toTaylor, Freedom of religion : UN and European human rights law and practice, p. 197.  

976
 See Belgian case law approach, making this stance explicit. Infra. A play on this position is accepting 

negative non-discrimination norms but not any positive duties regarding religion or belief: Lester and Uccellari. 

977
 Christine Jolls, ‘Antidiscrimination and Accommodation’ 115 Harvard Law Review 642. See also the 

Canadian approach to anti-discrimination law, Infra. 

978
 Lucy Vickers, 'The relationship between religious diversity and secular models: an equality based 

perspective’ in M. C. Foblets and others (eds), RELIGARE collective volume (Ashgate forthcoming (2014)); 

Stein(feasibility of adopting new protective provisions being an important reason to dismiss an explicit 

approach). 

979
 Bader, Secularism or democracy? Associational governance of religious diversity; Bouhlal; Alidadi, 

‘Reasonable Accommodations for Religion and Belief: Adding Value to Article 9 ECHR and the European 

Union's Anti-Discrimination Approach to Employment?’; the position that seeks to extend positive action on the 

basis of religion or belief is rare, as ethnic origin or other factors are considered a more relevant connecting 

factor for positive actions. 

980
 Yet this does not mean that the protection against discrimination are shared unanimously by the general 

public: in Flanders, in one survey, one out of four respondents saw as acceptable if employers discriminate based 

on the origin of the candidate: Belga, ‘Kwart Vlamingen vindt dat werkgever mag discrimineren’ De Standaard  

(citing the equal opportunities report conducted at the Universities of Antwerp and Hasselt). 

981
 Epstein, ‘Standing firm, on forbidden grounds. (Title VII Symposium: A Critique of Epstein's Forbidden 

Grounds)’(“antidiscrimination laws which prohibit employer discrimination on the grounds of race, creed, sex, 

age, handicap, or indeed anything else, should be removed from the statute books insofar as they apply to private 

employers in competitive markets…. Antidiscrimination laws which prohibit employer discrimination on the 

grounds of race, creed, sex, age, handicap, or indeed anything else, should be removed from the statute books 

insofar as they apply to private employers in competitive markets.”) 
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approach the EU for using non-discrimination law (despite its utility) as a sort of ‘neo-liberal friendly 

social legislation.’
982

  

“Since the 1980s it has been suggested that the EU uses non-discrimination law and policy as its own 

brand of social policy, because a policy only aiming at equal treatment of individuals fits better a 

market-oriented conception of social policy. At the same time, EU non-discrimination law has been 

criticized as overly market oriented.”
983

 

 

This is despite the fact that when it comes to uplifting those disadvantaged and left behind in 

society, status equality legislation is not a “cure-all” and “represents only one form of 

response to socio-economic disadvantage.”
984

 While it does have redistributive aims and, in 

the best cases, redistributive effects, that is not its main focus.  

The second position also would seem to be superseded by legislative adoption of the Directive, which 

includes ‘religion or belief’ as one prohibited ground of discrimination. The debate on the ‘merits’ of 

this particular ground are, however, a constant in debates on the existing level of protection as well as 

the (further) extension of protection, by way of imposing positive duties on public authorities or 

private organisations in relation to religion or belief,
985

 or by way of mandating reasonable 

accommodations for religion or belief.
986

 Also, the argument that “[u]nlike the other characteristics 

which are protected under … anti-discrimination legislation, religion is not an essential, immutable 

element of the individual’s birthright and identity”
987

 would seem to have some influence on debates 

on the actual application of existing legal protections against discrimination, in particular by seeing 

religious practices as ‘choice’ and accordingly placing the burden for such choices with the choosing 

individual. Even those who support robust protection against religion and belief discrimination, 

including a mandate of reasonable accommodations, need not argue for a uniform treatment of the 

various protected characteristics. For instance, Hepple: he deems a differentiated approach towards the 

religion or belief strand justified in light of relevant differences.
988
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 Infra. 

987
 Id. (p.3) (emphasis added). 

988
 For this position with regard to the debate in the Netherlands on a consolidating equal treatment act, see 

H.M.T. Holtmaat & G.T. Terpstra, “Leve de pluriformiteit bij de discriminatiebestrijding; Een kritiek op het 

ideaal van een uniforme aanpak van de verschillende discriminatiegronden,” NTM/NJCM-Bulletin (Nederlands 

Tijdschrift voor de Mensenrechten, themanummer discriminatie en gelijke behandeling), Vol. 36, No. 2, pp. 159-

173, 2011. 
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Finally, the (potential) tensions between protection against religion or belief discrimination and other 

human rights or social policy aims, much more pronounced than in the case of disability (although 

similar tensions arise there as well), would add to the hesitant support for protection against this form 

of discrimination.  

On the issue of the strength and mode of protection, the final four positions remain highly relevant and 

the arguments underlying these respective positions (with there being considerable overlap between 

some subtly different positions) can influence the extent of protection awarded in practice.  

 

1.3.4. Direct-indirect discrimination dichotomy and other EED discrimination provisions 

 

The Directive prohibits direct and indirect discrimination as well as harassment and instruction to 

discriminate on the basis of religion or belief, as well as on grounds of disability, age and sexual 

orientation
989

 in employment and occupation.
990

 These concepts are defined in the legal instrument 

itself.
991

 “Direct discrimination” occurs when one person is treated less favorably than another on the 

basis of one of the protected characteristics, while “indirect discrimination” means “an apparently 

neutral provision, criterion or practice” which places persons because of such a protected characteristic 

at a particular disadvantage compared with other persons.
992

 Differences in treatment directly based on 

religion or belief cannot be justified unless the conditions for a “genuine and determining occupational 

requirement” are met, and provided that “the objective is legitimate and the requirement is 

proportionate.”
993

 When the link to religion or belief under a difference of treatment is indirect, 

however, there is an open justification regime, i.e. the apparently neutral ‘provision, criterion or 

                                                           
989

 Article 1 of the Employment Equality Directive. Art.19 TFEU (ex-art.13 EC) provides the legal basis for 

taking “appropriate action” to combat discrimination based on “sex, racial or ethnic origin, religion or belief, 

disability, age or sexual orientation.” Introduced by the Treaty of Amsterdam, it put an end to the long debate 

about the EU’s competence on antidiscrimination matters.” 

990
 A new proposed EU Equality Directive 2008 will extend the area of protection against religious 

discrimination beyond employment and vocational training into social protection, social advantages, education, 

and the access to and supply of goods and services available to the public, including housing. (Proposal for a 

Council Directive on implementing the principle of equal treatment between persons irrespective of religion or 

belief, disability, age or sexual orientation, COM (2008) 426 final. In a number of EU states, the scope of 

application of the protection against religious discrimination is already aligned with the areas where racial or 

ethnic discrimination is prohibited. 

991
 E.g. unlike Article 14 ECHR which merely speaks about ‘discrimination’ without making the meaning more 

specific: this is then the task of the judiciary. 

992
 Article 2.2 (a) and (b) of the Employment Equality Directive. 

993
 Article 4.1 of the Employment Equality Directive: a difference in treatment based on religion or belief may be 

justifiable under the Directive; Article 4.2 refers to the particular regime for so-called religious ethos companies. 
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practice’ can be justified by showing that ‘there is a legitimate goal and the means of achieving this 

goal are appropriate and necessary’.
994

 

 

The concept of direct discrimination was included in the original EC Treaty in respect to the 

forerunner grounds of sex and nationality. It is under Article 2 (a) of the EED defined as “where one 

person is treated less favourably than another person”. However, EU law has long recognized that 

treating differently situated persons in the same way may also constitute discrimination.
995

 

Despite being a ‘relative straightforward legal concept’, the application of direct discrimination and its 

proof raises various challenges, such as the presence of causation, the (ir)relevance of a motive and 

whether there is a need for a comparator.
996

 In the national member state case law, the latter issue of 

discrimination comparator is handled differently, with e.g. such “emphasis om identifying an 

appropriate comparator [being the ] strongest in the UK.”
997

 

One of the mainstays of EU equality law is the dichotomy of direct-indirect discrimination.
998

 The 

Supreme Court of Canada, which has rejected such ‘bifurcated’ approach has critiqued the distinction 

between direct and indirect discrimination as being very malleable, ‘indeed ‘chimerical.’”
999

 Because 

of this “an adjudicator may unconsciously tend to classify the impugned standard in a way that fits the 

remedy he or she is contemplating…so that form triumphs over substance.”
1000

 But in addition, setting 

boundaries as such may be unrealistic and improve the chances of savvy employers if they play their 

cards well, thus incentivizing ‘creative’ ways to create exclusionary effects: 

                                                           
994

 Article 2.2 (b) (i) of the Employment Equality Directive. 

995
 Meenan, ‘Introduction’, p. 21: ECJ, Case C-279/93, Finanzamt Köln-Altstadt .v Schumacker [1995] ECR I-

225 (“discrimination can arise only arise through the application of different rules to comparable situations or the 

application of the same rule to different situations.” Para 30.) 

996
 Bell, ‘Chapter two: direct discrimination’, p. 185; with regard to the comparator question, some 

commentators have argued direct discrimination claims are impossible to deal with without going over the issue 

of a comparator, while others argue discrimination “does not, as a social practice, depend on comparisons –rather 

members of particular groups are discriminated against because of characteristics society has ascribed to those 

groups” or that in “some situations …direct discrimination is self-evident without the need for a comparator. 

Ibid, p. 206, referring to, respectively, Wintemute, Bamforth, and Izzy.  

997
 Bell, ‘Chapter two: direct discrimination’, p. 208 (discussing who the appropriate comparator to a man who is 

undergoing gender reassignment: a man who is not undergoing such procedure, or rather a woman who is also 

undergoing gender reassignment?) In the case of religion discrimination, one can imagine the question on the 

relevant comparator being between a secular employee or rather an employee of the same religion but which 

does not practice to the same extent as the employee allegedly discriminated. 

998
 Sandra Fredman, Comparative study of anti-discrimination and equality laws of the US, Canada, South 

Africa and India (2012), p. 80 (“EU law has preferred a relatively rigid distinction between direct and indirect 

discrimination… At a statutory level, the Canadian Supreme Court has expressly rejected such a distinction, 

preferring a single test for justification which is sensitive to the severity of the impact, the availability of 

alternatives, the possibility of accommodation, and the burden on the respondent.”) 

999
 Canada Supreme Court, British Columbia (Public Service Employee Relations Commission) v. BCGSEU, 

[1999] 3 S.C.R. 3., at para 28. 

1000
 Canada Supreme Court, British Columbia (Public Service Employee Relations Commission) v. BCGSEU, 

[1999] 3 S.C.R. 3., at para 28.  
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“a modern employer with a discriminatory intention would rarely frame the rule in directly 

discriminatory terms when the same effect -- or an even broader effect -- could be easily realized by 

couching it in neutral language … this more subtle type of discrimination, which rises in the aggregate 

to the level of systemic discrimination, is now much more prevalent than the cruder brand of openly 

direct discrimination … The bifurcated analysis gives employers with a discriminatory intention and the 

forethought to draft the rule in neutral language an undeserved cloak of legitimacy.”
1001

 

 

Bell has also pondered the ‘ongoing relevance and utility of direct discrimination within more mature 

systems of anti-discrimination law’: 

“If direct discrimination is equated with the most overt forms of discrimination, then these can be 

expected to dimish in frequency as the law becomes more established. Providing that the sanctions for 

breach of the law are reasonably effective, most employers…will seek to conceal discriminatory actions 

in order to protect themselves against litigation.”
1002

 

 

The challenge of equality law as it expands is also how to affectively deal with subtler and more 

entrenched forms of discrimination, disadvantage and stereotyping and situations that do not fit in 

easily with the current anti-discrimination law framework.
1003

 The question is thus not only who the 

law should protect, and in which areas of social life, but also how it should best do so, not only by 

improvement of ‘lawyer’s law’ which is of little relevance to the victims of discrimination and 

disadvantage” in fact “is capable of delivering substantive and transformative equality” on the 

ground.
1004

 

 

The changing face of modern discrimination and equality law’s struggle to keep up with that fact, is 

also addressed by Hepple in the EU and UK context, who saw the fact that “[d]iscrimination and 

exclusion had become more complex and covert than they were when the first anti-

discrimination laws were enacted,” as one reason necessitating equality reform in the UK with 

a greater emphasis on measures seeking to change institutional culture.
1005

 

                                                           
1001

 Canada Supreme Court, British Columbia (Public Service Employee Relations Commission) v. BCGSEU, 

[1999] 3 S.C.R. 3., at para 29. 

1002
 Bell, ‘Chapter two: direct discrimination’, p. 186. 

1003
 This includes instances of intersectional and multiple discrimination: see the landmark piece by Kimberlé 

Crenshaw, “Demarginalizing the Intersection of Race and Sex: A Black Feminist Critique of Antidiscrimination 

Doctrine, Feminist Theory, and Antiracist Politics,” 1989 U. Chi. Legal F. 139; (self-reported) discriminations 

based on multiple grounds are on a rise, as documented by the United Nations International Labour Organization 

(ILO) Global Report on Equality at Work 2011: The Continuing Challenge, available at 

www.ilo.org/wcmsp5/groups/public/@ed_norm/@relconf/documents/meetingdocument/wcms_154779.pdf. 

1004
 Hepple, p. 174. 

1005
 Hepple, p. 36. (At the time that the Race Relations Act 1965 was adopted, there was a “persistent belief or 

prejudice that race is a biological or genetic tract that can be used to explain differences between people.” Now, 

with “biological racism” on the decline, “discrimination and harassment are more often based in perceived 
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Under a bifurcated approach a ‘cloak of legitimacy’ arises because, even if direct discrimination does 

not equal intentional discrimination, there remains “a holdover sense that direct discrimination is more 

loathsome, morally more repugnant, because the perpetrator intends to discriminate or has 

discriminated knowingly. By contrast, adverse effect discrimination is viewed as ‘innocent’, 

unwitting, accidental, and consequently not morally repugnant.”
1006

 This (unintentional) effect of the 

dichotomy risks to defeat the purposes of equality law by legitimizing systemic discrimination.  

  

Despite some of these concerns expressed by the Canadian Supreme Court being universal,
1007

 the 

dichotomy remains a staple of EU equality law. In fact, Meenan calls the development of the concept 

of indirect discrimination “arguably the first major milestone in European anti-discrimination law.” In 

contrast to Wentholt who withholds judgment on the relationship between indirect discrimination and 

substantive equality, “[m]any notable commentators now view indirect discrimination as an important 

tool for dismantling systemic discrimination and credit it with attempting to achieve substantial 

equality.”
1008

 

The concept of indirect discrimination was developed through ECJ case law in the 1960s and 1970s 

with regard to two forerunner grounds of discrimination under EU law. In Defrenne v. Sabena II the 

ECJ distinguished between ‘direct and overt discrimination’ and ‘indirect and disguised 

discrimination’, the distinction which was maintain for a few years only.
1009

 For “the real birth of 

indirect sex discrimination”, Meenan refers to Jenkins v. Kingsgate (Clothing Productions) Ltd. [1981] 

ECR 911, while Bilka-Kaufhaus [1986] is credited with setting out the test for justifying indirect sex 

discrimination. These conditions are the existence of a ‘real need on the part of the undertaking’, being 

‘appropriate’ and being ‘necessary’ to achieve the set-out objectives. (para. 36 Bilka case) “The 

language of objective justification for indirect discrimination in the Article 13 Directives (and 

                                                                                                                                                                                     
differences in culture, religion and language. This has made it difficult to disentangle race from other related 

reasons for hostility and unfair treatment.”) 

1006
 Day and Brodsky, p. 457. 

1007
 In the Canadian case, different remedies applied to direct or indirect discrimination (the first would be 

stricken out, while the latter would remain and the court would look at whether accommodation would be 

possible), and the Supreme Court found this particularly troubling. Ibid, para 30. In contrast, under EU equality 

law the remedies are set at the national level; they can be different, but often the same sanctions apply 

irrespective of the kind of discrimination established (although one can be justified more easily than the other, 

with the adjudicator having important leeway to ‘choose’ the mode of analysis). 

1008
 Meenan, ‘Introduction’, p.18, referring to Craig and De Būrca, EU Law Text, p. 85 the2; Ellis, EU 

antidiscrimination law, p. 188. This (over)reliance on indirect discrimination under EU law may have 

(unintended) consequences of other mechanism which also aim to promote substantive equality and social 

inclusion, such as positive action and reasonable accommodations. See discussion of the crowding-out effect of 

indirect discrimination, Infra.  

1009
 The ECJ later acknowledged that direct discrimination can also be disguised. Case 69/80, Worringham v. 

Lloyds Bank Ltd. 
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objective justification of direct age discrimination under Article 6 Employment Directive) differs only 

in that a ‘real need’ has been supplanted by a ‘legitimate aim.’”
1010

  

 

In 2014, the European Commission recognized the difficulties surrounding this concept in both the 

implementation as well as in the application case, saying “The concept of indirect discrimination is 

complex and many Member States had initial difficulties in transposing it correctly. It is now 

enshrined in law, but its application in practice remains a challenge. To illustrate the problem, some 

Member States44 report that concerns have been expressed about the lack of clarity or lack of 

understanding of the concept of indirect discrimination in national courts. Other Member States45 

point out that they do not yet have any case-law providing interpretation of indirect 

discrimination.”
1011

  

 

A concept with roots in sex discrimination law, harassment, as aform of discrimination,
 1012

 under 

Article 2 (3) of the EED is defined as “unwanted conduct related to any of the grounds referred to in 

Article 1 takes place with the purpose or effect of violating the dignity of a person and of creating an 

intimidating, hostile, degrading, humiliating or offensive environment.”
1013

 Some leeway is provided 

to member states in the definition of this concept and in practice there is textual divergence across 

member states, some requiring a violation of dignity and a certain environment, while under other 

national anti-discrimination codes either of the two elements –violation of human dignity and the 

existence of the negative environment- can constitute harassment.
1014

 For instance, Pitt notes that “[i]n 
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Meenan, ‘Introduction’, p. 19. 

1011
 Commission, Joint Report on the application of Council Directive 2000/43/EC of 29 June 2000 

implementing the principle of equal treatment between persons irrespective of racial or ethnic origin (‘Racial 

Equality Directive’) and of Council Directive 2000/78/EC of 27 November 2000 establishing a general 

framework for equal treatment in employment and occupation (‘Employment Equality Directive’) from the 

Commission to the European Parliament and the Council, Brussels, 17.1.2014, COM(2014) 2 final, p. 8. 

1012
 See generally Aileen McColgan, 'Chapter four: harassment’ in Dagmar Schiek, Lisa Waddington and Mark 

Bell (eds), Cases, materials and text on national, supranational and international non-discrimination law (Hart 

Publishing 2007), p. 477 et seq.  

1013
 See article 2 (3) of the EED (emphasis added); however, “the concept of harassment may be defined in 

accordance with the national laws and practice of the Member States.” 

1014
 Under Article 4. 10° of the Belgian Anti-discrimination Law, harassment (‘intimidatie’) is ‘ongewenst 

gedrag dat met een van de beschermde criteria verband houdt, en tot doel of gevolg heeft dat de waardigheid van 

de persoon wordt aangetast en een bedreigende, vijandige, beledigende, vernederende of kwetsende omgeving 

wordt gecreëerd’; Under Article 1.a. 2. Of the Dutch Equal Treatment Act harassment (‘ intimidatie’) refers to 

‘gedrag dat met de hoedanigheden of gedragingen, bedoeld in artikel 1, eerste lid, onderdeel b, verband houdt en 

dat tot doel of gevolg heeft dat de waardigheid van de persoon wordt aangetast en dat een bedreigende, 

vijandige, beledigende, vernederende of kwetsende omgeving wordt gecreëerd.’ But sexual harassment 

(‘seksuele intimidatie’) is ‘enige vorm van verbaal, non-verbaal of fysiek gedrag met een seksuele connotatie dat 

als doel of gevolg heeft dat de waardigheid van de persoon wordt aangetast, in het bijzonder wanneer een 

bedreigende, vijandige, beledigende, vernederende of kwetsende omgeving wordt gecreëerd.’ In contrast, under 

the UK Equality Act harassment occurs when a person engages in unwanted conduct related to a relevant 

protected characteristic, and the conduct has the purpose or effect of (i) violating B's dignity, or (ii)creating an 

intimidating, hostile, degrading, humiliating or offensive environment for B.” One could argue that creating such 
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English law of sex and race discrimination, influenced by the US, harassment has traditionally been 

held to occur either when the conduct has the purpose or effect of violating the recipient’s dignity or 

where a hostile environment is created, and it is hoped that a similar test will be applied in relation to 

harassment on grounds of religion or belief.”
1015

 

The EED does not give additional guidance on how to determine whether conduct is such as to violate 

a person’s dignity or to create a negative environment.
1016

 There is also not much experience under EU 

law when it comes to assessing religious harassment in the workplace,
1017

 but this concept offers 

interesting perspectives for addressing organisational aspects of discrimination,
1018

 mediating the 

proper scope of religion in the workplace and avoiding abuses despite considerable diffulties with 

regard to its understanding and interpretation in the case of religious harassment.
1019

 This includes the 

chilling effect on free speech of other workers: “...people may feel inhibited from saying something if 

they fear that a person may perceive it is a violation of their dignity or is creating an offensive 

environment.”
1020

 One could expect, however, that the more the right to free speech is seen to justify 

‘the right to offend religious minorities’ in society,
1021

 the more real danger is that of this antagonistic 

‘critical’ attitude being taken too far in the workplace, and together with the vulnerable position of 

religious minorities in the workplace and underreporting the fact of negative environment going 

unaddressed and unquestioned being a more urgent issue than the chilling effect on free speech which 

is hardly absolute in the workplace.
1022

 This is one area where the real challenges which arise at the 

                                                                                                                                                                                     
undesirable work environment violates employee’s dignity, but such interpretation would run counter to the 

textual strategy in listing both circumstances under harassment. 

1015
 Pitt, p. 220. Italics in original. 

1016
 Chopin and Uyen Do, p. 8. 

1017
Vickers, Religion and Belief Discrimination in Employment-the EU law, p. 15-16; Joanna Łopatowska, 

‘Discrimination based on religion or belief in the EU legal framework’ 

http://wwwdeltapublicacionescom/derechoyreligion/gestor/archivos/07_10_32_200pdf, p. 79-80 (“The lack of 

relevant definitions does not seem too problematic when looking at harassment based on sexual orientation, as 

many parallels can be drawn with harassment based on sex. In case of harassment based on religion or belief 

situation becomes more complicated as no case law exists…. more complex consideration refers to the fact that 

in population there is a general illiteracy as regards religions and beliefs”) 

1018
 Green(uncovering the discriminatory potential of work culture and specific employment demands to 

assimilate). 

1019
Vickers, Religion and Belief Discrimination in Employment-the EU law, p. 16 (speaking of “particular 

problems with regard to religious harassment, as not only are the terms religion and belief undefined, but there 

may a relative lack of shared understanding of the likely effects of certain behaviour on religious people. 

Members of the same religion will not all agree on what might cause offence….. too subjective a test of offence 

could have a chilling effect on freedom of speech”); Łopatowska, p. 80 (“using the same rules for religious 

harassment and other grounds of harassment might be problematic. Unless harassment provisions are very 

carefully drafted they can punish or inhibit the free expression of opinion.”) 

1020
 Łopatowska, p. 80.  

1021
 E.g. in the case of the Netherlands: see Netherlands ENAR Shadow report, p. 3 (“the freedoms of thought 

and speech have increasingly been interpreted as the freedom to insult.”) 

1022
 See Netherlands ENAR shadow report, p. 26 regarding racial/ethnic hostile workplaces (“Recipients of these 

remarks may also fail to recognize their racist content. Also, managers and supervisors frequently fail to 
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shop floor, and towards which religious minorities employees must adopt various coping strategies in 

the workplace, for have gone unaddressed in the case law.
1023

  

Harassment does not require a less favourable treatment in comparison with other workers, there are 

no foreseen justification once harassment is established, and an employer stands to be responsible not 

only for his own conduct but also for the conduct of co-workers and customers.
1024

 There is a recurring 

question whether offense should be subjectively or objectively grounded, but with the lack of case law 

this issue remains rather theoretical: in practice, ethno-religious employees, even when they feel they 

are justified to feel offended, often seem to choose to carry on or dismiss the issue in favour of a 

highly reconciliatory and accepting strategy.
1025

 It could be argued that in some cases a workplace 

becomes a negative environment for employees of particular religions (or any religious/non-religious 

employees) –for instance in the case of constant and repeated derogatory comments and critique of 

one’s religion, or obviously in case of physical abuses, but another common use of the concept would 

seem to be in imposing some limitations on the behaviours of religious employees themselves. In 

particular, “The concept of harassment raises interesting possibilities for the collision of rights.”
1026

 

Both as presenting such conflicts (“once religious harassment is prohibited at work, there is an 

inevitable interference with individual freedom of speech; members of staff are not free to speak to 

colleagues as they might otherwise wish, where that speech would cause offence or create a hostile 

environment.”
1027

) as well as solving some problems of limits. Especially when it comes to religious 

promotion and proselytism in the workplace, it could be used to determine when the threshold is 

                                                                                                                                                                                     
recognize or acknowledge the discriminatory aspects of employees’ remarks. Such expressions are often brushed 

off as a joke, not to be taken seriously. In this way, employees from ethnic minorities need to accept often 

extremely inappropriate and even racist ‘jokes’. In these situations, the responsibility to ‘choose not to be 

offended’ is with the minority. …the discriminatory nature of these remarks is, due to lack of evidence, 

extremely difficult to prove…. complaints they receive in this regard can often not be followed up for this 

reason.”) 

1023
 See Netherlands ENAR shadow report, p. 26 (“While there is no statistical evidence, interviewees reported 

that most minorities at times will experience negative references about their –visible- ethnic or religious 

background or affiliation in the workplace. Minorities are often perceived as ‘ambassador’ of their religion or 

ethnicity, and thus are rebuked for actions of another individual of that ethnic or religious community… true for 

Jewish people who are sometimes held accountable for the situation in Israel”) With regard to comments made 

towards Jewish employees in the Belgian workplace, see Tzadik, p. 237. 

1024
 Łopatowska, p. 79; Chopin and Uyen Do, p. 66 (“Another area left open by the Directives is the 

responsibility of the employer for acts of harassment by other workers or by third parties such as customers. In 

many states, employers can be held liable for the actions of their workers to varying degrees. Some Member 

States have chosen to place a specific duty on employers to take action to prevent and redress harassment in the 

workplace…In Belgium, further to the dismissal of a trade union representative charged with harassment in 

November 2010, the Belgian association of employers called for the development of a general code of practice 

on harassment with trade unions.”) 

1025
 Netherlands ENAR shadow report, p. 26. 

1026
 Pitt, p. 220. 

1027
Vickers, Religion and Belief Discrimination in Employment-the EU law, p. 40. 
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crossed by the religious employee and when and in which contexts proselytism, as part of the freedom 

to manifest religion,
1028

 becomes ‘improper’.
1029

  

 

Under ECHR law, “it may well be the case that attempts by a manager to influence the religion or 

belief of his or her subordinates could be regarded as harassment on the grounds of religion or belief 

through interfering with the employees’ own beliefs.”
1030

 In some cases attempts to convert co-

employees may also be seen as offensive by some, but the mere discussing of religious topics should 

not fall within such threshold [this also falls under the freedom of expression of Article 10 ECHR]. 

Still, “an employer might end up in the unenviable position of either trying to justify a ban on 

discussing certain kinds of ‘sensitive’ subjects in the workplace, which could potentially be indirect 

discrimination on the basis of religion or belief, or else facing claims of harassment from harassed 

employees on grounds of a hostile environment.”
1031

  

 

Instruction to discriminate persons based on religion or belief also constitutes discrimination (Article 

2.4 is the only provision in the EED dedicated to this concept), and similar to the case of racial/ethnic 

instruction to discriminate, may be highly relevant in case of religion or belief. For instance, in the 

case of employers seeking employees through interim/employment agencies the issue comes up. 

However, also here the experience under EU law remains limited. The same goes for victimisation 

(Article 11), which “aims to protect employees against dismissal or other adverse treatment by the 

employer as a reaction to a complaint within the undertaking or to any legal proceedings aimed at 

enforcing compliance with the principle of equal treatment.”
1032

 

Under article 7 (1) EED, positive action with regard to religion or belief (giving advantages to 

adherents of particular religions or belief in order to prevent disadvantage or to compensate for past 

disadvantage) is possible (as religion or belief is one “of the grounds referred to in Article 1”), but “no 

Member State has indicated any intention to legislate along these lines in relation to religion or 

                                                           
1028

 Under ECHR law, there is some experience with such questions: see Kokkinakis v. Greece.  

1029
 Similarly under ECHR law: see e.g. partially, in Larissis v. Greece that had been the case: “what in the 

civilian world would be seen as an innocuous exchange of ideas which the recipient is free to accept or reject, 

may within the confines of military life, be viewed as a form of harassment or the application of undue pressure 

in abuse of power.” ).  

1030
 Pitt, p. 221. Referring to Larissis v. Greece. (despite the fact that ordinary employment relations are less 

confining than the military, which formed the context for this case) 

1031
 Pitt, p. 221. 

1032
 Victimisation on the basis of religion or belief and on the basis of ethnicity (or other grounds) can overlap, 

e.g. when the employee complained of both forms of discrimination. See Katayoun Alidadi, ‘Represailleontslag 

na discriminatieklacht: tussen naakte en met redenen omklede klacht in, en het schild van rechtsmisbruik. (Noot 

onder Arbeidsrechtbank Brussel 16 december 2010)’ 2011 Tijdschrift voor Vreemdelingenrecht 111. 



 219 
 

belief.”
1033

 Also in the European Commission’s 2014 joint report on the EED and the RED
1034

 such is 

not discussed, whereby this is rendered largely a non-issue.  

 

Disability is the only ground for which the EED verbatim introduced a duty of reasonable 

accommodation in employment and occupation settings (Article 5): 

“In order to guarantee compliance with the principle of equal treatment in relation to persons with 

disabilities, reasonable accommodation shall be provided. This means that employers shall take 

appropriate measures, where needed in a particular case, to enable a person with a disability to have 

access to, participate in, or advance in employment, or to undergo training, unless such measures would 

impose a disproportionate burden on the employer. This burden shall not be disproportionate when it is 

sufficiently remedied by measures existing within the framework of the disability policy of the Member 

State concerned.” (Article 5 -Reasonable accommodation for disabled persons) 

 

“To determine whether the measures in question give rise to a disproportionate burden, account should 

be taken in particular of the financial and other costs entailed, the scale and financial resources of the 

organisation or undertaking and the possibility of obtaining public funding or any other assistance.” 

(recital 21) 

 

This provision has been criticized for its “poor drafting” as “the defence for failing to make a 

reasonable accommodation (disproportionate burden) is included within the definition of the 

obligation to make such an accommodation.”
1035

 Thus, it merges what should be a two-stage test.
1036

 

Also, because of the focus on “the financial cost of the accommodation as the primary factor in 

determining whether a ‘disproportionate burden’ exists,” it disregards that “the potential benefits that 

could accrue to employers from adapting their workplace is to facilitate the employment of disabled 

people.”
1037

 The EED considers this duty to play “an important role in combating discrimination on 

                                                           
1033

 Pitt,. P.223, referring to Country reports on implementation of ADL 2004-2005. With the notable exception 

of the situation in Northern Ireland, see Article 15 EED regarding police and teachers. See also Chopin and Uyen 

Do, p. 91, only referring to the UK with the positive duty to promote/give due regard to equality objectives, 

including when it concerns religion or belief. “most positive actions relate to disability in the various member 

states, and a handful for race and ethnicity or Roma.” 

1034
 Brussels, 17.1.2014, COM(2014) 2 final. 

1035
 Waddington, ‘Chapter six: reasonable accommodation’, p.665-6; Article 5 EU Directive: […] (a) the 

employer must take “appropriate measures”; (b) unless this would result in a disproportionate burden. p.666: “It 

is submitted that this reflects poor drafting, as the defence for failing to make a reasonable accommodation 

(disproportionate burden) is included within the definition of the obligation to make such accommodation.”  

1036
 Ibid.  

1037
 Waddington, ‘Chapter six: reasonable accommodation’, p.725 referring to “Katie Wells… In the US, the 

functional equivalent of “disproportionate burden” is “undue hardship”. The latter term also fails to recognize 

potential benefits and externalities of accommodations for parties other than the particular worker, and -as the 

divergent standards in the US and Canada illustrate- is vague enough to allow for more or less generous 

standards. It seems that terminology is embedded in the legal culture and is not constitutive for developments of 

a standard in the practice of courts or employers. 
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grounds of disability.” (recital 16) Importantly, the EED in recital 17 seems to acknowledge that 

thanks to accommodations persons with disabilities could be turned into employees competent and 

capable to perform essential functions of a post (even if the rest of the formulation keeps in check 

what Young has called the ‘myth of merit’ in personnel decision making: “This Directive does not 

require the recruitment, promotion, maintenance in employment or training of an individual who is not 

competent, capable and available to perform the essential functions of the post concerned or to 

undergo the relevant training”) Otherwise formulated: lack of accommodations can cause disabled 

persons to be regarded as incompetent or incapable of essentially performing a job.The relationship 

between indirect discrimination and reasonable accommodations on the basis of disability is not 

elaborated on in the EED, and both forms of discrimination seem to exist in parallel for this ground. 

Some commentators have argued that the duty of reasonable accommodations as framed in the EED, 

where a burden would become disproportionate because of cost considerations, in fact constitutes a 

limitation or attenuation of the right to a treatment free of indirect disability discrimination. This 

understanding would mean that disability is in fact less protected than the other EED grounds where 

indirect discrimination is not limited by cost considerations.
 1038

 

 

1.3.5. On ‘religion or belief’ discrimination under EU equality law 

 

Various taxonomies of the protected EU discrimination grounds can be proposed: first, the 

‘hierarchical approach’ with the best protected ground on top (race equality, then sex discrimination, 

with religion or belief down the line); then a taxonomy based on the nature of the protected ground 

(grounds related to ascribed differences, actual and unalterable biological differences, differences as 

immutable or rather as the product of choice
1039

) Interestingly, in her discussion of this issue, Dagmar 

Schiek places both religion/belief as well as sexual orientation on the bottom of her list, as these are 

considered to be a result of personal choice. Pitt critiques the allocation of the ground of sexual 

orientation under the choice category since many people would argue their sexuality is not due to a 

lifestyle choice and “the same is arguably true of religious adherence.”
1040

 Also, Schiek places age and 

disability under the category of actual biological differences, while Pitt remarks that lifestyle choice, 

such as smoking, can affect disability as well as someone’s perceived age.
1041

 Instead, Pitt argues that 

religion or belief –in its three meanings of belief, identity, and way of life, is a ground which “cuts 
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 Dagmar Schiek, ‘A new framework on equal treatment of persons in EC law?’ 8 European Law Journal 290, 

p. 309-312. Discussed in Pitt, p. 224-225. 
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across [the three] categories.” For instance, Muslims as perceived ‘others’ in Europe are sometimes 

discriminated because of their group identity, and irrespective of their actual beliefs. They are then 

discriminated based on an “associated socially constructed difference” rather than because of 

something of their choice.  

Religion or belief is unique compared with the other grounds protected by Article 13 since it is the 

only one which also appears as a positive freedom under the ECHR.
1042

 Religion or belief is unique for 

yet another reason amongst the various other discrimination grounds: “Anti-discrimination provisions 

for the other protected grounds express a consensus about particular values of equality and the 

irrelevance of certain characteristics which are relatively straightforward to understand and 

uncontroversial... However, a blanket protection for religion or belief potentially protection for the 

holders of completely abhorrent, or irrational, or bigoted beliefs, including those which would 

certainly to accord equal rights to others if they were to prevail.”
1043

  

 

When it comes to measuring discrimination, including on the basis of religion or belief, the EU has 

made important efforts also in collecting EU-wide data which allows for better comparisons than 

national data.
1044

 For instance, the EU-MIDIS survey of migrants and minorities or the eurobarometer 

which collects data from the general adult population. The Special eurobarometer 393 related to 

Discrimination in the EU published in November 2012, intended to “provide insight into the evolution 

of perceptions, attitudes, knowledge and awareness of discrimination in the European Union,”
1045

 

show that in the EU discrimination on the basis of ethnic origin (56%), disability (46%) and sexual 

orientation (46%) are the most widely perceived. Discrimination on the basis of religion or belief is 

considered widespread by 39% of Europeans, but a majority 56% consider this form of discrimination 

to be ‘rare or non-existent.’
1046

 While these are considerable levels of perceived discrimination, the 

relative lower position of religion or belief discrimination may be due to a number of factors. First, 
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 ‘Religion’ is also listed under Article 14 ECHR’s open-ended non-discrimination list, as are: sex, race, 
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difference of treatment between the applicant and M.’s mother which was based on the applicant’s sexual 

orientation, a concept which is undoubtedly covered by Article 14 of the Convention. The Court reiterates in that 

connection that the list set out in that provision is illustrative and not exhaustive...”) 

1043
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there is an overlap between ethnic minority origin and religious minority status, and respondents may 

characterize what they perceive or experience as due to either one of these factors at times. A better 

way to assess the perception of religion or belief discrimination may be by asking what factors are 

perceived to put job applicants ‘at a disadvantage’.
1047

 Here, oft heard answers included the 

candidate’s ‘look’ (manner of dress: 45%) and the expression of religious belief (for example wearing 

visible religious symbols: 37). Indeed, this may indicate that when asked about the level of 

discrimination perception people limit religion or belief discrimination to (the perception of) religion 

or belief affiliation discrimination (which comes close to ethnic origin discrimination). Discrimination 

because of religious practices or dress is then not necessarily understood to be ‘discrimination’ 

although it is acknowledged that this places applicants ‘at a disadvantage’; negative treatment because 

of accommodation request for time off to observe minority holidays or dismissals because of refusal to 

shake hands with members of the opposite sex very likely would also not be considered. Finally, 

instead of blank refusal to hire candidates because of their ethnic origin and colour, more subtle forms 

of discrimination may occur in the case of religion or belief with employees (or job candidates) 

adopting coping mechanisms such as ‘covering’ or ‘passing’ in response to pressures to conform.
1048

  

 

The Employment Equality Directive merely refers to ‘religion or belief’, without defining it (similar to 

other international instruments, including the ECHR). Also, “[n]o Member State has attempted to 

provide a comprehensive definition of ‘religion or belief’ within anti-discrimination legislation.”
1049

 In 

the UK, there is some guidance to the terms ‘religion or belief’ in the anti-discrimination legislation. 

Under the 2010 UK Equality Act, section 10, “Religion means any religion and a reference to religion 

includes a reference to a lack of religion” and “Belief means any religious or philosophical belief and 

a reference to belief includes a reference to a lack of belief.”
1050

 Under the Employment Equality 

(Religion or Belief) Regulations 2003, the Explanatory Notes required “a certain level of cogency, 

seriousness, cohesion and importance, provided that the beliefs are worthy of respect in a democratic 

society and are not incompatible with human dignity.” Pitt noted that ‘[c]uriously, the guidance given 

to the UK legislation by the Advisory, Conciliation and Arbitration Service (Acas) was different in a 

way that “may be unduly restrictive, reflecting a Western Christian, Ethnocentricity and discriminating 
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against newer religions.”
1051

 Now, Acas guidance prescribes “For the purposes of the Equality Act 

2010 a religion must have a clear structure and belief system,” but then turns to the Equality Act 

guidance that it summarises. 

 

There is also no distinction as to the different aspects of religion or belief in social life, there where 

sociologist of law include at least three meanings of religion: one, religion as belief, second, religion 

as identity (group membership), and third, religion as a way of life.
1052

 Some of the meanings bear a 

striking overlap to race/ethnicity, and thus could be captured under de notion ‘ethnicity-plus’. But this 

is certainly not the case for all the aspects of religion, justifying its separate adoption as a protected 

ground. 

Taking the different meanings of religion into account, Pitt asks whether the same level of protection 

should be awarded in all cases where religion -irrespective of whether belief, group identity or way of 

life- is concerned. She argues that in fact a uniform level of protection is not justified, favoring instead 

a system where “religion as ascribed characteristic” (the identity component) would be absorbed under 

the notion of race and ethnic origin. Other aspects of religion –belief and way of life manifestations- 

should then stay at the current lower level of protection since they are the “product of free choice.”
1053

  

This argument, however, disregards that the various meanings of religion overlap and are closely 

intertwined: identity is not only something ascribed to an individual or group by others, it is a social 

construction which is to some extent influenced by an individual’s beliefs and certainly by outward 

manifestations of those beliefs. People engage in religious manifestations to feel closer/connected to 

their group identity and –vice versa- the feeling of identity can influence way of life including dress 

and observance of religious time commitments. I would argue that religion may be like ethnicity is its 

aspect of belonging, but not in its performative component (the component of practice) nor in its 

belief-aspect, so that aiming to include religion in a larger notion of ethnicity fails to include all the 

relevant aspects but dilutes religion to belonging merely. Thus, if the aim is to protect religion and 

belief in the various facets, it should not be forced in an ‘ethnicity-plus’ approach. Either way though, 

the textual argument would point to the the holistic notion of ‘religion or belief’ when it comes to legal 

protection against discrimination. Certainly, in case of better protection for ethnic/race discrimination, 

there remains a role for framing in the hands of the victims and their lawyers. 

Another question regarding definition is whether the same definitional tests can be used across 

different legal contexts, e.g. human rights and non-discrimination law, asylum law, charity and tax 

                                                           
1051

 Pitt, p. 211 (according to Acas, courts would take into account “factors such as collective worship, a clear 
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law, etc. Indeed, “different contexts may quite properly entail different factors being given different 

weight. ...when what is at issue is whether or not an organisation should receive financial privileges or 

whether members of a sect alleged to engage in harmful practices should be allowed to enter a 

country, it may be appropriate to focus on the formal structure....In the case of someone seeking 

exemption from military service, the person’s sincerity, as measured in part by the coherence of is 

beliefs and the consistency of his behaviour can properly be regarded as the most important 

factors.”
1054

 For our purposes the main focus is human rights and non-discrimination law. Here, Pitt 

argues “It is also at least arguable that different considerations apply to a positive freedom compared 

with a negative protection from adverse treatment.” Thus, different definitional tests or approaches 

may be appropriate when considering different sorts of claims Pitt argues despite that fact that this 

could heighten the complexity of religion or belief protection even further. In contrast, Hepple and 

Choudhury favour a liberal approach to the definition of religion or belief on the grounds that “anti-

discrimination legislation is aimed at protecting individuals from arbitrary treatment on the basis of 

beliefs which they are believed to hold (whether rightly or wrongly) –thus the validity of the belief 

itself should not be a major issue.”
1055

  

 

There is another reason that some argue the definitional test under human rights cannot be adopted 

when it comes to anti-discrimination law. The ‘overlap confusion’ is one important discussion when it 

comes to the relation between Article 9 –which makes a difference between the forum internum and 

the forum externum- and anti-discrimination law –which protects against discrimination on the ground 

of religion or belief without specifying if this is only (religious) belief or also manifestations. On the 

one hand, the ECHR institutions are said to be quite generous with accepting the existence of a 

religion worthy of protection under the treaty.
1056

 However, this may be due to the approach of the 

Commission (until 1998) and the Court to “move straight to a consideration of whether or not the 

respondent country has a defence under Article 9 (2) without first examining closely whether the 

religion or belief qualifies as such....under the terms of the Directive this approach would not be 
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possible and it will be necessary for courts to decide as a prior issue whether or not a particular belief 

qualifies as a protected ‘religion or belief’”
1057

 Evans similarly addresses this generous definitional-

restrictive coverage strategy as follows:  

“the Commission and Court have moved from a very liberal definition of ‘religion or belief’ to a very 

restrictive view of what freedom of religion and belief entail. …they have in fact developed a 

conservative conception of these notions that belies the expansive approach taken at the definitional 

stage.”
1058

  

 

On the other hand, under EU equality law the protection of ‘religion or belief’ does not address the 

forum internum-forum externum distinction. It may be stated, that in the more common case of 

indirect religion or belief discrimination, there will be an opportunity to justify restrictions under an 

open objective justification test, and that that phase may dominate the judicial reasoning in 

discrimination cases, similar as the considerations with regard to Article 9 (2) dominate cases framed 

under freedom of religion or belief. In the case of direct discrimination, however, some questions 

arise: if one is discriminated for holding certain beliefs (forum internum) a justification of genuine 

occupational requirement would seem to provide less protection than article 9 (1) ECHR, but in case 

of direct discrimination for certain manifestations of religion or belief (e.g. dress) the same closed 

justification regime seems much more restrictive than under Article 9 (2) where restrictions on the 

forum externum can be justified under an open justification regime.  

“It is of some importance, because if manifestation is not included in the concept, then discrimination 

on grounds of the worker’s manifestation of his or her religion or belief would be actionable only if it 

constitutes indirect discrimination or harassment.”
1059

 Pitt notes the examples of dress codes and 

religious time observances. In the case of a Sikh job applicant who wears a turban and was rejected for 

this reason, this may make all the difference: it could be considered direct discrimination, or it could 

be seen as indirect discrimination leading the court to consider objective justification. For Pitt, “[o]ne 

reason for preferring the indirect discrimination approach is that it gives greater discretion to the 

adjudicator to weigh the competing interests of the employer and the worker.” But this approach is 

diluting the protection against religion and belief discrimination unduly, and rendering direct 

discrimination meaningless. In fact, the argument could not be too far from advocating that all 

discrimination cases should have open justification (e.g. such as the system in Canada). 

Pitt notes that “[t]his is something that will have to await decision by the ECJ.” But the matter seems 

too important to let linger until that day arrives. On this, I do not agree with Pitt who reasons as 

follows, and therefore unduly restricts the reach of anti-discrimination law (particularly, rendering 

almost meaningless the protection against direct religious discrimination). Pitt reasons as follows: 
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“Unlike ECHR Article 9, the Directive makes no overt reference to manifestations of religion or belief. 

It could be argued that ‘on the grounds of religion or belief’ must include manifesting that belief at least 

to some extent, but given that ECHR Article 9 specifically differentiates between having a belief and 

manifesting it, there may be doubt as to whether such an argument would be successful.”
1060

  

 

Instead, Pitt reduces the protection against religious discrimination to its belief (forum internum) 

component, making it an ‘ethnicity-plus’ ground. It can however be argued that what was to be 

protected was not just people’s inner beliefs, but people’s practices and way of life (as well) when it 

could relate to the workplace. Also, if you look at the 2010 Equality Act, under the Explanatory Notes 

Section 10 on Religion or Belief, it states that “This section defines the protected characteristic of 

religion or religious or philosophical belief, which is stated to include for this purpose a lack of 

religion or belief. It is a broad definition in line with the freedom of thought, conscience and religion 

guaranteed by Article 9 of the European Convention on Human Rights. The main limitation for the 

purposes of Article 9 is that the religion must have a clear structure and belief system. Denominations 

or sects within a religion can be considered to be a religion or belief, such as Protestants and Catholics 

within Christianity.” Thus, manifestations would seem to fall under ‘religion’ under the UK 

guidelines. 

In fact, in the Netherlands when it comes to dress codes (what Pitt would consider under indirect 

discrimination) some cases are considered under the direct discrimination angle, others under the 

indirect discrimination angle, depending on the way the employer framed his restrictive policy: was an 

applicant rejected for wearing a headscarf or because she was considered to not be able to respect the 

dress code. The distinguishing factor is not whether a manifestation or merely a belief is at stake (the 

two are effectively intertwined, and it is difficult to see how discrimination on the basis of non-

manifested inner beliefs would lead to discrimination but in the very rare case), but rather the framing 

of the employer. This may not be an ideal way to approaching the matter either in all respects, but at 

least it would make the most crude cases of dress code or religious time discrimination not fall under a 

broad judicial discretion (creating more legal certainty on the ground). This would also stay true to the 

definition of indirect discrimination which requires ‘an apparently neutral provision, criterion or 

practice’ of which there may be no talk in the case of direct attacks on dress code or other religious 

practices.  

However, it must be stated that Pitt sees the objective justification test under indirect discrimination as 

a relative strict one: “The stipulation that the employer should have to show that the practice having an 

adverse effect is objectively justified as an appropriate and necessary means of achieving a legitimate 

aim suggests that a fairly high standard of objective justification will be required. This further implies 

that national courts and the ECJ should not follow Convention case law in this particular context. 
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[referring to Ahmed v. UK and Stedman v. UK].”
1061

 Pitt however considers “[i]t is inconceivable that 

the same approach could be taken under the [Employment Equality] Directive.”
 1062

 So, she sees that 

despite a more restrictive definitional stage under the EED, the protection provided under EU equality 

law would nonetheless exceed that under the ECHR. Pitt –with the UK situation in mind but 

discussing the situation under the EED in general-: “The limitations of the protection against indirect 

discrimination should not be overlooked. When an employer, for example, imposes a dress code or 

uniform requirement which conflicts with a Muslim woman’s desire to wear a headscarf or to keep her 

legs covered, there will no doubt be a prima facie case of indirect discrimination, and in practice, it is 

hard imagine situations where this could be justified by an employer today.”
1063

 Pitt clearly is not 

familiar with Belgian case law on the matter, discussed infra, under the Employment Equality 

Directive. 

This case law shows that there is no guarantee that courts will adhere to such suggested high standard 

for justification while being additionally restrictive in the definitional stage, but rather giving 

important leeway to employers to adopt the policies they see fit in their workplaces including when it 

comes to religiously distinct dress such as the headscarf.  

 

The EED lists ‘belief’ on par with ‘religion’, and often this seems to go largely unnoticed. However, 

Pitt explicitly considered whether ‘belief’ merits being placed on par with ‘religion’ under EU non-

discrimination law. It can be noted that in the initial proposals to include religion as a protected ground 

in amendments of the EC Treaty in the early 1990s, ‘belief’ was not mentioned alongside religion.
1064

  

“It may be felt that earlier EU communications on the subject referred to ‘religion’ only as a sort of 

shorthand, and that it would always have been intended that non-religious beliefs would receive similar 

protection. However, it is submitted that the focus on religion (only) in the discussion leading up to 

Article 13 is actually indicative of the fact that it was the problem of discrimination against members of 

particular religious groups in many areas of social life, including employment, which was seen by the 

EU as the major issue to be addressed, rather than the problem which could be conceptualised as one of 

employers discriminating against people on grounds of their personal belief systems.”
1065

 

 

“It seems likely, not least from the absence of recorded discussion, that the inclusion of ‘belief’ in [the 

final version of Article 13 of the EC Treaty and the Framework Employment Directive] was in order 
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to make it clear that non-religious beliefs, such as atheism, were covered as well as religious 

beliefs...This formulation also has the advantage of making European Union equality law congruent 

with European and international human rights law.”
1066

  

Either way, “it seems highly likely that a worker seeking protection under the Directive for non-

religious beliefs will have to demonstrate some sort of belief system, rather than just a strong belief on 

one or two issues.”
1067

 

 

1.3.6. Sanctions (or rather remedies): EU equality law’s Achilles’ heel 

 

The Directive provisions constitute minimum standards,
1068

 and many domestic legislatures have gone 

beyond the requirements of the Directive, e.g. by including more protected grounds or otherwise (by 

setting up equality bodies for grounds other than race and sex despite this not being required under the 

EED).
1069

 This sort of divergence need, however, not stand in the way of harmonization of the core of 

the EED’s protections against age, sexual orientation, disability and religion or belief discrimination. 

In some aspects though, the EED opens the door to differing ways of applying these protections.  

Domestic provisions concerning sanctions
1070

 are most divergent since the Directive in Article 17 

merely states that “Member states shall…take all measures necessary to ensure” application, laying 

down sanctions which must be ‘effective, proportionate and dissuasive’ and ‘may comprise the 

payment of compensation to the victim.’
1071

 There is considerable divergence regarding remedies 

across the member states. McCrudden and Kountouros see as good practices the provision that attach 

nullity or voidability to discriminatory dismissals and (binding or not) opinions issued by specialised 

equality bodies (as existing under Dutch law).
1072

 Providing such considerable scope to Member States 
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comes, however, with the risk of jeopardizing the whole EU anti-discrimination project considering 

that remedies for discrimination are only available under national law and are to be claimed in national 

courts. 

Remedies can be distinguished depending on the type of law (e.g. civil, criminal, or administrative 

remedies), their punitive or non-punitive character, their orientation as backward- or forward-looking 

(the latter meaning remedies seeking to adjust future behavior) as well as the level at which they are 

intended to operate (individual/micro or group/macro level): “Depending on such features, the 

remedies offered by a particular legal order will reflect different theories of remedies (e.g. remedial, 

compensatory, punitive and preventative justice) and also different concepts of equality (e.g. an 

individual justice model, a group justice model or a model based on equality as participation).”
1073

  

 

The concept of be ‘effective, proportionate and dissuasive’ was developed by the ECJ in the frame of 

gender discrimination cases.
1074

 The following discussions regarding enforcement issues are generally 

relevant, including with regard to religion or belief discrimination: (a) the nature of remedies (judicial, 

administrative, conciliatory, criminal), (b) damages and other sanctions, (c) collective redress, (d) 

burden of proof and effective remedies, (e) legal standing to sue, (f) equality bodies, (e) issues related 

generally to -obstacles to- access to justice, lack of awareness.  

 

(a) 

The Commission considers that member states are “to ensure that judicial procedures for the 

enforcement of obligations under these Directives, possibly preceded by an administrative pre-

litigation procedure, are available.”
1075

 Indeed, in any case a judicial remedy must be provided under 

the Equality Directives, while other procedures such as administrative and reconciliation can increase 

the effective level of access to justice.
1076

 In fact, “it can be argued that the requirement of 
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effectiveness may call for a combination of judicial and other types of remedies.”
1077

 Criminal 

measures, though not in isolation, are considered necessary to facilitate full implementation of the 

Racial Equality Directive, with the UN Convention on Race Discrimination calling also for criminal 

sanctions, and “it can certainly be argued more generally that particularly serious forms of 

discrimination, on whatever ground, must be punished through criminal measures in order for the 

remedy yo be effective, dissuasive and proportionate.” Yet, such criminal focus may be 

counterproductive in case of many forms of discrimination,
1078

 and the existence of discrimination by 

the way need not depend on fault on the side of the discriminator making criminal procedures 

inapt.
1079

 

 

Chopin and Uyen Do, comparing the remedies in the ten-27 member states and 3 candidate member 

states under the anti-discrimination directives, however, note that  

“a comprehensive enforcement approach is very broad indeed. This approach addresses not only 

procedural aspects and the substance of remedies (relief and redress for the victims of discrimination) 

but also broader issues such as victimization, compliance, mainstreaming and positive action, as well as 

other innovative measures such as corrective taxation.”
1080

  

 

They offer an important critique in that: “no single enforcement system appears to be truly all-

encompassing. Essentially, they are all mostly based on an individualistic and remedial -rather than a 

preventative- approach.”
1081

  

This is despite that fact that, drawing from various member states’ domestic anti-discrimination laws, 

a myriad of remedies exist. These include: compensation awards, reinstatement and re-engagement of 

dismissed employees, orders requiring employers to take specific courses of action (such as the 

creation of an equal opportunity policy, reviewing recruitment procedures, and equality training for 

staff), empowering the equality body to issue sanctions in cases where discrimination is found, 

administrative fines (not awarded to victim as compensation but go to the state budget, e.g. in 

Bulgaria), administrative penalties such as publication of the decision, suspension of licenses…  

In addition, under Article 16 EED, member states are required to abolish existing discriminatory laws, 

regulations and administrative provisions as well as to make sure discriminatory provisions “in 

contracts or collective agreements, internal rules of undertakings or rules governing the independent 
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occupations and professions and workers' and employers' organisations are, or may be, declared null 

and void or are amended. in contrary to the principle of equal treatment are abolished.” 

 

(b) 

Chopin and Uyen Do argue that sanctions in a number of Member States can hardly be seen as 

effective and dissuasive, citing the example of France where judges remain conservative when 

awarding damages to victims. Punitive damages are rare in the Member States.
1082

 But there are issues 

with the level of compensations in general, as Chopin and Uyen Do note: 

“On initial examination, with the potential exception of the United Kingdom, these figures seem 

relatively low. This, coupled with the length of time it can take to get a decision ….throws doubt on the 

effectiveness of remedies and even whether they in actual fact make good the loss. Their dissuasiveness 

is also questionable, in particular with regard to the issue of whether such sums will deter larger 

employers. Spanish legislation provides criteria based on company turnover to determine the level of 

penalty in some cases. This approach presents an interesting option.”
1083

 

 

Christa Tobler and others have considered the question whether statutory upper limits on 

compensation are in line with the EPD requirement
1084

 Such statutory limits to damages exist under 

Belgian non-discrimination law (e.g. six months salary in Belgium in some cases) while there are no 

such limits in the Netherlands and the UK. Tobler (amongst others) has argued that “Under EC law, 

there can be no doubt that upper limits on compensation for discrimination are not acceptable either in 

the context of either the Race or Employment Framework Directives. Even though, to date, explicit 

case law and legislation on this issue concerns sex discrimination, there is no conceivable convincing 

reason why a different approach should apply in relation to other types of discrimination. Rather, the 

Court’s reasoning in the sex equality cases indicates that its findings are based on general, rather than 

sex discrimination-specific, considerations.”
 1085

 The reason is that compensation must be adequate 

meaning it must “enable the loss and damages actually sustained as a result of the discriminatory 

dismissal to be made good in full,” thus linked to the issue of proportionality. 

Thus, there is a convincing case that the Belgian situation is in violation of the requirement to lay 

down ‘effective, proportionate and dissuasive’ sanctions since such upper limits may stand in the way 

of full compensation, and without this having been addressed by the European Commission’s 
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infringement proceedings. The fact that besides or instead of compensation, reinstatement is not 

foreseen under Belgian law (meaning the model of equality as participation is not enforced) 

exacerbates this problem.  

 

(c) 

On the issue of collective redress, the options seem to have largely gone untapped in case of 

discrimination cases. Group action is traditionally divided into collective lawsuits (identified claimants 

and multiple claims) and so-called class actions (claims on behalf of an undefined group of claimants), 

the latter being common in the U.S., including in employment cases, but very rare in the EU despite 

some debates and protagonists. In Belgium and the Netherlands collective lawsuits are possible under 

general civil procedure, and in Belgium also in consumer protection law, but nothing specific is 

foreseen in discrimination cases. The EU has looked in to a common EU approach to collective 

redress,
1086

 recognizing the need for group action when a large number of people are affected by the 

same breach and individual actions fall short of achieving effective redress.
1087

  

 

(d)  

Recital 31 and Article 10 address the important enforcement issue of burden of proof, specifying the 

standard to assess the existence of discrimination, in particular since a too high a burden negates the 

potential of effectively remedying of discrimination. In civil or administrative procedures, once the 

alleged discrimination victim establishes “facts from which it may be presumed that there has been 

direct or indirect discrimination, it shall be for the respondent to prove that there has been no breach of 

the principle of equal treatment,”
1088

 for instance by offering alternative explanations. This standard 

was first developed under gender legislation. 
1089

 

 

(e)  

There may be various circumstances where the individual victim is not willing or able to step forward. 

In such cases, it is important that organisations with a certain interest to fight discrimination have legal 

standing to sue either on behalf of the victim(s) or in their own name. Article 9. 2. “Member States 

shall ensure that associations, organisations or other legal entities which have, in accordance with the 

criteria laid down by their national law, a legitimate interest in ensuring that the provisions of this 
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Directive are complied with, may engage, either on behalf or in support of the complainant, with his or 

her approval, in any judicial and/or administrative procedure provided for the enforcement of 

obligations under this Directive.” One possibility is to give equality bodies this competency, but 

NGO’s and trade unions are also potential candidates for this. 

 

(f) 

Article 13 of the Racial Equality Directive directs member states to set up “bodies for the promotion 

of equal treatment” (in short: equality bodies) on the grounds of racial or ethnic origin. Such equality 

bodies can be part of national human rights institutions or commissions,
1090

 and should have certain 

basic competencies (constituting the core content of the duty to fight discrimination and promote 

equality) such as (1) receiving complaints from victims of discrimination and offering them 

independent assistance, (2) conducting independent research concerning discrimination, (3) publishing 

independent reports and making recommendations on any issue relating to such discrimination.
1091

 

There is a similar duty for sex and gender discrimination.
1092

 Besides the requirement of 

‘independence’ in organisation and in operation, much remains up to the member states. In contrast, 

there is no such duty included in the Employment Equality Directive, thus no requirement under EU 

law for member states to set up equality bodies competent for the grounds of age, disability, sexual 

orientation and religion or belief. However, many member states, being convinced of the role these 

bodies can play in contributing to the effective enforcement of the right to equal treatment, have 

broadened the ambit of these bodies to all the protected grounds covered by EU equality law. Indeed, 

all three case study countries have done so. Further, across Europe there is a movement towards 

having a single body competent to fight discrimination and promote equality on the various protected 

grounds and often also human rights (UK and the Netherlands).
1093

  

In the Netherlands, the Netherlands Institute for Human Rights in 2012 took over the non-

discrimination competencies from its predecessor, the former Equal Treatment Commission (ETC) 

which include the fight against religion and belief discrimination as well as a number of other grounds. 

In the UK, the relevant equality body competent for religion or belief discrimination is the Equality 

and Human Rights Commission (EHRC) and in Belgium, the Centre for Equal Opportunities and 
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Opposition Against Racism (CEOOR) has recently been transformed into the ‘Interfederal Centre for 

Equal opportunities’ and a ‘Federal Centre of Migration.’
1094

 The Dutch ETC and the Belgian CEOOR 

already were set up before the adoption of the EED, while in the UK an equality body was 

subsequently set up. There remain considerable differences in the competencies, reach, advocacy and 

effectiveness of these respective national equality bodies. Arguably, the experience in the Netherlands 

had formed an inspiration for both EU law and for other member states. From the three, only the 

Belgian CEOOR has no competency to adopt decisions as to the existence of discrimination, the other 

two are quasi-judicial bodies who can issue (non-binding) opinions in case of various forms of 

discrimination.
1095

 In her PhD research regarding enforcement of the RED, Ambrus argued for giving 

the Belgian Centre the competency to adopt decisions such as the Dutch ETC, since the practice of 

quasi-judicial equality bodies has been generally considered effective in the fight against 

discrimination.
 1096

 She also argued that the independence of the Dutch ETC was guaranteed the best, 

even leading the Commission to refuse to intervene in legal suits so that it would not be seen as a 

partial institution, an approach which Ambrus regards as unfortunate since it could play an important 

role in guaranteeing more substantive equality though utilizing its expertise and authority in this way 

as well.
 1097

 Legal competencies may limit certain types of actions, but within the mandate equality 

bodies have large leeway at times and strategy and ideology play into how they actually go about 

trying to fulfill their mandate. The process of appointing, and the persons in fact appointed, as 

Commissioners or as Directors or Board members of the equality body can make a big difference in 

the day to day operations. Budget cuts, which the British EHRC was subject to, are an obvious 

hindrance to achieving such objectives.  

 

(g)  

Besides these legal enforcement issues, there are other factors which play a role in the effective 

application of EU equality law and can form subtle or formidable obstacles in accessing justice. For 

instance, short time limits for bringing actions can create obstacles (article 9.3),
1098

 as can cost 

consideration and lengthy procedures. Griffiths offers a rather groom but perhaps realistic picture:  

“…mobilization of legal institutions’ by victims of discrimination is unlikely to occur very frequently 

(in relation to the number of relevant incidents) and when mobilization does take place, the litigation 

cards are rather stacked against the victim. In short, the individual rights strategy, depending as it does 
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on mobilization of law by individual victims, is unlikely to be a very effective instrument for combating 

discrimination.”
1099

  

 

One of the main issues remains basic awareness of the non-discrimination protections and basic 

willingness to bring complaints or suits forward.
1100

 The underreporting of discrimination cases is one 

of the worries of the European Commission, which points to it in its 2014 Joint report on the EED and 

the RED: 

“All available information confirms low levels of reporting incidents of discrimination. This concerns 

both initial reporting, for instance to an equality body or the police, and pursuing a case through court 

proceedings. Recent data show that across all ethnic and migrant groups surveyed, 82 % of those who 

were discriminated against did not report their experience33. The commonest reasons given were the 

belief that nothing would happen as a result of reporting, lack of knowledge on how and to whom to 

complain, and negative experiences due to inconvenience, bureaucracy or length of the process.”
1101

  

 

This is the main reason that despite “some concerns expressed prior to adoption of the Directives, 

there has clearly been no substantial increase in court proceedings concerning discrimination. The 

number of cases reported is generally low and estimated to represent only a small percentage of actual 

discrimination cases throughout the EU.”
1102

 

 

In conclusion, one can state that “the incorporation of Article 13 EC and the adoption of its Directives, 

while enormously important in themselves, are merely the beginning of the modern era in EU anti-

discrimination and equality law.”
1103

 While an encouraging first signal may have been the fact that 

many member states went beyond the minimum mandates of the equality directives, e.g. in broadening 

the scope of application beyond employment or occupation, including additional protected grounds, 

and appointing equality bodies also competent for the grounds under the EED, the main challenge of 

today remains the effective application of the anti-discrimination provisions. The shortcomings 

regarding enforcement form a primary barrier towards such enterprise, and render the transformative 
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goal of equality law largely an illusion under given circumstances. The undeniably enormous 

discrepancy between discrimination experienced on the ground (or recorded in surveys) and case law 

in equality cases is one sign of the shortcomings of equality law in practice. The lack of guidance and 

momentum created through the ECJ’s role can be seen as another explaining factor.  

 

II. THE ECJ AND REASONABLE ACCOMMODATIONS 

 

1.3.7. The ECJ and religious accommodations in the workplace  

 

In contrast to its invaluable rule in expanding the principle of non-discrimination earlier on in relation 

to sex,
 1104

 the role of the ECJ in the development of article 13 anti-discrimination Directives has been 

limited: “the courts case law is not the driving force behind the recognition of equality and non-

discrimination in EU law, this shall be played by article 13 EC and the directives themselves.”
1105

 This 

does not take away the fact that the existing rich body of sex and nationality discrimination law form 

“an important context within which the Article 13 Directives where adopted and continue to 

operate.’
1106

 

When it comes to cases and issues arisen under the EED, most ECJ case law has concerned 

discrimination on grounds of age.
1107

 When it comes to discrimination on the grounds of sexual 

orientation, disability and racial or ethnic origin, ECJ case law, to say the least, is “less developed” 

since less cases have been referred to it for a preliminary ruling.
1108

 Fourteen years after the adoption 

of the EED, the ECJ has yet to issue a decision related to religion or belief discrimination. In the cases 

related to the other grounds under the EED, some of them highly relevant for religion or belief issues 
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as well, the ECJ has dealt with questions including discrimination by declaration (Feryn
1109

), the 

definition of disability and the extent of the duty to accommodate for disability (Chacón Navas;
1110

; 

HK Danmark (Ring and Skouboe Werge)
 1111

; Coleman
1112

) and the exclusion of same-sex partners 

from employment benefits (Frédéric Hay
1113

).  

  

While even at domestic levels litigation has been modest, “there has been a gradual increase in case 

law arising since the adoption of the Directives related to dress codes and religious symbols, thus 

indicating that manifestation of religious belief through dress or symbols is one of the key issues in the 

practical implementation of the Directives.”
1114

 

 

In fact when it comes to religious dress restrictions by employers, the ECJ’s guidance would be highly 

desirable in creating more harmonization/ more unified approach in addressing a number of questions 

that have arisen in the practice of the national courts and lead to divergence.
 1115

 These, for instance, 

include the meaning of the term ‘religion or belief’, in which circumstances dress restrictions should 
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be considered direct or rather indirect discrimination, what level of strictness is to be used for the 

proportionality test under the prohibition of indirect discrimination (in particular whether the least 

restrictive means is to be chosen, approaching a duty of reasonable accommodations for employers to 

offer reasonable adjustments), and the justifiability of company neutrality policies.
1116

 However, as the 

European Commission has noted,
1117

 religion or belief discrimination cases are not being referred to 

the ECJ for preliminary rulings. There seem to be various barriers in referring such case to the ECJ. 

The Belgian CEOOR has on a number of occasions attempted to have a Belgian labour court pose a 

series of prejudicial questions to the ECJ, but the courts have found this to be unnecessary in order to 

resolve the case at hand:
1118

 local courts can thus form a barrier which prevents pan-European 

questions that implicate different interpretations of Directives to reach the ECJ.
1119

 Another factor is 

that attorneys have preferred the strategy of framing a case as a religious freedom/discrimination claim 

to bring it before the ECtHR.
1120

 

A Belgian case which did make it to the ECJ is the seminal Feryn case,
1121

 involved discrimination on 

the basis of race or ethnicity but with considerable importance for religion or belief discrimination as 

well. NV Firma Feryn was a Belgian company specialising in the sale and installation of doors which 

had vacancies for employees to install garage doors in customers' houses. The CEO during an 

interview with a national Flemish newspaper (De Standaard, titled “Customers don't want 

Moroccans”)
1122

 explained why these vacancies were not being filled since he would not recruit 

persons of Moroccan origin. He confirmed on Belgian national television that he was needed to take 

into account his customers' –discriminatory- attitudes: people who wanted such security doors 
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installed did not want to have Moroccans being able to look into their houses. According to the 

Belgian CEOOR, the company had discriminated against a group based on their ethnicity even if there 

was no specific victim; by stating as such Moroccans would not be hired, it was sure this group would 

not apply for the open posts. The ECJ, responding to a number of prejudicial questions from the 

Belgian court agreed, thereby confirming the concept of ‘discrimination by declaration’ under 

Directive 2000/43. The ECJ thus accepted that employers can directly discriminate by declaration and 

held that (real or implied) discriminatory preferences of customers are no justification for 

discriminating (future) employees.  

 

Religious dress: direct discrimination versus indirect discrimination, and the duty to accommodate 

 

Workplace dress code conflicts can arise in a multitude of ways. It could be that a company has a dress 

code policy—perhaps prescribing a uniform—that is challenged by a job applicant or an employee 

because it contradicts some form of religious dress. It could also be that no such code is in place, and 

an applicant is rejected (or an employee is dismissed) for ostentatiously wearing a religious dress or 

head covering, with the employer possibly coming up with post facto arguments related to, for 

instance, safety concerns or image. 

Considering the different justification regimes, a central question will be whether the rejection of an 

applicant or the dismissal of an employee because of wearing religious dress or symbols should be 

considered as direct religious discrimination or rather as indirect discrimination on the ground of 

religion.
1123

 According to the Dutch Equal Treatment Commission (ETC), the Dutch Equality Body 

that issues non-binding opinions in concrete disputes and requests for opinions, there is a direct 

discrimination
1124

 on the basis of religion when the employer directly refers to the headscarf.
1125

 

However, when the prohibition is based on a broader dress code it concerns an indirect discrimination, 

which can be justified.
1126

 

A similar distinction is proposed by Bribosia et al.: in the potential case of a department store 

prohibiting the wearing of head covering by all personnel, it is probably the indirect discrimination 
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regime (with the possibility of justification) that is applicable. After all, there is a seemingly neutral 

provision that applies to all staff but results in a particular disadvantage for adherents of certain 

religions such as Islam (women), Orthodox Jewish religion (men) and Sikhism (both men and 

women). It would be up to the employer to show a legitimate pursued aim and the fact that the 

measure (the dress code) is reasonable and necessary (proportionate). Such a legitimate aim could 

certainly be health and safety,
1127

 but the issue is more controversial when it is the desire to create a 

religion-free space or to hold on to a “neutral” image without any particular specific need thereto (e.g. 

a book store selling a wide variety of books). In contrast, when there is no such dress code policy and 

an applicant is refused a position (or an employee is dismissed) because of wearing a headscarf, turban 

or kippa, that person would be a victim of direct discrimination according to Bribosia et al.
1128

 

However, even in the latter scenario courts have found a pre-existing “practice,” or “unwritten 

company dress code.”
1129

 

For justification under either form of discrimination, the court is called upon to assess whether the 

restriction on an individual’s religious freedom, e.g. through a company dress code, is proportionate to 

this aim. This proportionality exercise in search for a proper balance between conflicting rights will 

thus determine the scope of the protection for religious “non-conformist dress,” and consequently the 

look of tomorrow’s workforce. The proportionality tool’s “multi-purposeness” is at the same time its 

biggest limitation. On the one hand, the proportionality concept is poly-interpretable in that it allows 

for the taking into account of various factors that could be seen as relevant in particular contexts (and 

are thus not established a priori). This does not mean that “anything goes” and that any kind of 

argument can be taken into account: clearly certain arguments can be considered unreasonable or 

simply not to the point. Nonetheless, on the other hand, the resulting factual and cultural specificity of 

the balancing method does not promote the development of clear precedent and legal certainty in the 

non-discrimination area on a national level, let alone on a European scale. This is one reason that ECJ 

guidance would be highly useful. 

Some 200 national employment cases collected within the framework of the RELIGARE project from 

9 European Member State countries also show the divergent approaches within Member States when it 

comes to the meaning of ‘indirect discrimination’ on the basis of religion or belief (and to what extent 

                                                           
1127

 However, health and safety concerns should not be able to automatically trump other concerns. When it 

comes to disability accommodations, for instance, restaurant health and safety standards have not barred 

accommodations for blind persons who would be allowed to bring in their seeing eye dog unlike other 

customers. There, health and safety is taken into account, but it does not trump accommodations for people with 

disabilities. See Roche v. Alabaster, Equality Tribunal Ireland (seeing eye dog) 1 august 2002 [and other cases 

(Jogchum Vrielink and Annelies D’Espallier)] 

1128
 Supra, note 32. 

1129
 As was held by the Antwerp Labour Tribunal on 27 April 2010, discussed infra. The unwritten rule was 

considered “confirmed by the behavior of the ex-employee who for years did not wear a headscarf on the job” 

and whose dismissal after expressing the wish to start wearing a headscarf (thus because of a disregard of an 

instruction to dress neutrally) was considered justified. 
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the prohibition of discrimination requires employers to offer reasonable adjustments).
1130

 In Dutch 

cases, the efforts of employers to look for alternative solutions to keep the employee on the job are 

evaluated. For instance, when the job application of a Muslim woman was refused by a call center 

because the employer was of the opinion that the sound transition over the headset would be of lesser 

quality when worn over a headscarf (thus lowering the quality of the communication between phone 

operator and customers), a (cost-free) alternative that would satisfy both employer and employee was 

available. Namely, the headset could be worn under the headscarf (ETC nr. 2006-215), 27 October 

2006). In contrast, in a employment dispute between a private employer and a saleswomen who sought 

to wear a headscarf on the job, a Belgian judge found it pointless to look into whether the parties 

considered a possible transfer to a ‘back office position’ since ‘there exists no duty of reasonable 

accommodation.’ (Labour Court of Appeal (4th ch.) nr. 48.695, 15 January 2008) The Belgian 

approach not only leads to the channeling of the religious employee to the unemployment line, but 

also fails to recognize that offering an existing employee some accommodation can also be in the 

employer’s advantage (e.g. someone familiar with and already trained in the company can remain a 

valued employee in an alternative position within the firm). 

 

This is also where the link with European human rights protection comes in. In the assessment of the 

proportionality of exceptions to the non-discrimination principle, limitations that have been accepted 

in the scope of the duty to respect the freedom of religion can be considered.
1131

 The role the ECJ will 

play in the enforcement and harmonization of the Employment Equality Directive is not entirely clear. 

While the ECJ to a large extent follows the jurisprudence of the ECtHR in interpreting human 

rights,
1132

 and for that reason a ruling by the ECJ might seem unlikely to hold a ban on headscarves or 

other religious dress in the workplace to be contrary to EU law, it must be noted that the role of the 

ECJ as a supranational court differs from that of the ECtHR. The fact that EU Directives are binding 

as to the result achieved
1133

 would seem to justify a much more strict case law from the ECJ in the area 

of religious employment discrimination. Arguments based on the free movement of workers in the 

                                                           
1130

 These cases are collected in an online case law database, available at http://religare-database.eu/. They were 

analyzed in Katayoun Alidadi, Religious Freedom and Equality at Work in 9 EU Countries and Turkey: The 

Right to Difference and Autonomy under Pressure, RELIGARE, February 2013, 177 pp. (unpublished, on file 

with author).  

1131
 Vickers, Religion and Belief Discrimination in Employment-the EU law, p. 39. 

1132
 See, for example, ECJ 22 October 2002, Roquette Frères, C-94/00, 29. 

1133
 Article 288, par. 3 of the Treaty on the Functioning of the European Union (“A directive shall be binding, as 

to the result to be achieved, upon each Member State to which it is addressed, but shall leave to the national 

authorities the choice of form and methods.”). 

http://religare-database.eu/
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private sector, an important objective of the EU, could strengthen the case for clarity of guidance and 

require a level of uniformity across Member States.
1134

  

 

Reconciling work and religious time under EU equality law: drawing on the Vivien Prais case  

 

Regarding the issue of religious time accommodations there is an older ECJ case, not under the EED 

and regarding education, which the Court may draw upon were it presented with such case in the 

future. Indeed, the 1976 Vivien Prais
1135

 judgment of the ECJ is relevant in this respect. This case 

concerned a British national of Jewish faith who had signed up for the open competition for 

recruitment of a linguistic expert at the EU. When she was notified of the test date (16 May 1975), she 

promptly notified the Council that that day was the first day of Shavuot (Pentecost) during which she 

could not travel of write, so that she was unable to sit for the examination that day, and she asked for 

an alternative day. The Council refused to set another day for her and since other people were notified 

refused to change the test date. Prais’ complaint was dismissed by the Council. Before the ECJ, Prais 

argued that the setting of the date on a religiously significant date violated Article 27 of the Staff 

Regulations which prohibited discrimination on the basis of race, creed or sex and on the basis of 

Article 9 and 14 of the ECHR. She, however, did not prevail in her claim because the ECJ held that 

the appointing authority had no duty to set a date which avoids conflicting with a religious holiday of 

which it had not been notified in advance (that is, before setting an exam date), although the ECJ did 

state it “is desirable that an appointing authority informs itself in a general way’ of dates which may be 

unsuitable for religious reasons.”
1136

 Since Prais had ‘only’ notified the Council about the conflict after 

the test date had been set, it was within the Council’s discretion to award her an alternative date 

(which it never did). 
1137

 Indeed, when designing rules, the aim should be to include as many interests 

as possible and choose avenues that accommodate all, or at least restrict and disadvantage vulnerable 

minority groups as little as possible. There will be occasions where it is possible to choose concrete 

ways to avoid having to deal with reasonable accommodations ex post if the (foreseeable) interests 

have been taken into account when setting up the initiative.  

                                                           
1134

 See consideration 11 of the Employment Equality Directive; art 45 (ex-39) of the Treaty on the Functioning 

of the EU (not applicable on employment in the public service) and Article 15.2 of the EU Charter of 

Fundamental Rights of the European Union. 

1135
 ECJ, Vivien Prais v Council of the European Communities C- 130/75 [1976] E.C.R. 1589. 

1136
 It can be noted that in another context, European elections, the EU does take into account the religious 

calendar, albeit of the majority population in Europe. The European Parliament elections of 2014 were initially 

planned for 5- 8 June, but MEPs voted to have the date be moved to 22-25 May, in part seeking to avoid that it 

would fall in the Pentecost weekend (50 days after Easter) which could lead to lower voter turnout. See 

http://www.hln.be/hln/nl/957/Binnenland/article/detail/1637141/2013/05/21/Europa-bekrachtigt-25-mei-als-

Belgische-verkiezingsdatum.dhtml. (another reason being that this would give more time for the election of the 

new president of the European Commission in July)  

1137
 In this 1976 case, there is some debate whether Article 9/14 ECHR apply to the access to public service and 

actions of the EU, and even the applicant is not convinced of the applicability but tries to argue around it. 

http://www.hln.be/hln/nl/957/Binnenland/article/detail/1637141/2013/05/21/Europa-bekrachtigt-25-mei-als-Belgische-verkiezingsdatum.dhtml
http://www.hln.be/hln/nl/957/Binnenland/article/detail/1637141/2013/05/21/Europa-bekrachtigt-25-mei-als-Belgische-verkiezingsdatum.dhtml
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However, the holding of Vivien Prais clearly indicates that while the ECJ may regard some level of 

religious time accommodation as desirable (a ‘good practice’), it would likely not go so far as 

considering it a legal duty under EU law for an employer to accommodate the religious needs of its 

employees. The recent ECJ decision, HK Danmark (Ring and Skouboe Werge)
 
,
1138

 which holds that a 

reduction in working time can be an apt reasonable accommodation for persons with disabilities as 

long as there is no disproportionate burden would not seem to have much influence on the ECJ’s 

prospects to consider the same in case of religion or belief considering that there is no explicit duty of 

reasonable accommodations for religion or belief under the EED. The Court’s decision in Coleman,
1139

 

a British disability case, would add strength to this argument that there is good indication that the ECJ 

will strictly guard this right as benefiting only individuals with disability. The case involved the 

question whether the caregiver (in this case the mother) of a disabled child was also protected from 

discrimination and harassment on the basis of disability when she was treated less favorably at work 

by reason of close association with (having to care for) a disabled person. The ECJ held that the 

principle of equal treatment enshrined in the Employment Equality Directive should not be interpreted 

strictly, so that a caretaker is covered by the provisions on direct and indirect discrimination and 

harassment. However, it denied a right to reasonable accommodations under the Directive to the 

caretaker:  

“[I]t must be noted in that regard that the provisions … relate specifically to disabled persons either 

because they are provisions concerning positive discrimination measures in favour of disabled persons 

themselves or because they are specific measures which would be rendered meaningless or could prove 

to be disproportionate if they were not limited to disabled persons only. Thus, as recitals 16 and 20 in the 

preamble to Directive 2000/78 indicate, the measures in question are intended to accommodate the needs 

of disabled people at the workplace and to adapt the workplace to their disability. Such measures are 

therefore designed specifically to facilitate and promote the integration of disabled people into the 

working environment and, for that reason, can only relate to disabled people and to the obligations 

incumbent on their employers and, where appropriate, on the Member States with regard to disabled 

people.”
1140

 

 

Thus, in Coleman, an instrumental case when it concerns the concept of discrimination by association, 

the ECJ may have forecast a conservative line of jurisprudence when it comes to reasonable 

accommodations. Somek, who finds the reservation of reasonable accommodations to one category 

undefendable, argues that the Coleman decision shows that the protection from discrimination for the 

                                                           
1138

 ECJ, Joined cases C-335/11 & C-337/11, HK Danmark v. Dansk almennyttigt Boligselskab, 11 April 2013, 

http://curia.europa.eu/juris/document/document.jsf?text=&docid=136161&pageIndex=0&doclang=EN&mode=r

eq&dir=&occ=first&part=1&cid=304756. 

1139
 ECJ, S. Coleman v Attridge Law (C-303/06) 17 July 2008. 

1140
 ECJ, S. Coleman v Attridge Law (C-303/06) 17 July 2008, para. 42 (emphasis added). In para. 43, the Court 

however saw this as not preventing a more encompassing approach when it comes to the principle of equal 

treatment enshrined in the EED. 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2008:223:0006:0007:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2008:223:0006:0007:EN:PDF
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caretaker without an accompanying right to accommodation is “nugatory.”
1141

 O’Brien discusses the 

Coleman case and other ECJ cases as instances which “reveal the inherent conceptual and practical 

constraints that the market-based origins of European Union anti-discrimination law place upon the 

European Union's equality agenda.” While O’Brien critiques the ECJ for rejecting substantive equality 

measures which could counter labour market exclusions –such as “persisting tolerance of forms of 

indirect discrimination, and reluctance to describe a ‘right’ to differential treatment”
1142

- for reasons 

that they would be economically irrational, she does not dismiss such approach off-hand but argued a 

broader, alternative approach to economic rationality which would facilitate substantive equality 

becoming set firmer in EU equality law. Offering such alternative answer, she writes: 

“The anti-substantive equality framework could undermine the impact of future Union legislation, 

creating labour market exclusion…. It is suggested that we are not faced with as stark a choice as these 

different equality models would suggest, between a human rights based individualism, or an 

economically rooted utilitarianism in which equal treatment is a superficial factor. It is possible to 

conceive of equal treatment as part of the greater good in itself. In other words, utilitarian economics 

may well be legitimate, but we must be prepared to ask “what utility?” and to confront short-sighted 

“economic rationality”, and to recognise that the protection of minorities is a concern for the majority to 

avoid creating sub-citizenship.”
1143

 

 

In sum, with regard to the duty of reasonable accommodation, this is good indication that the ECJ 

would see an employer accommodation mandate to be a step beyond protection against (indirect), 

strictly guard this right as benefiting only individuals with disability and refuse to extend it to other 

grounds besides disability. Following Pitt, the ECJ may consider that even if the boundaries between 

the two concepts are far from clear: “the express inclusion of reasonable accommodations for 

disability implies that it was not intended to be covered by the general concept of indirect 

discrimination in the Directive.”
1144

 

When it comes to conflicts with religious time, EU legislation In the area of working time could 

actually also offer a way out. The current Working Time Directive (the third) does not include any 

provisions related to religious needs of some employees, but this is currently under revision.
1145

 While 

the goal of working time used to relate to health and safety, more recently with the debate changing 

                                                           
1141

 Somek, p.182. 

1142
 O'Brien, p. 30 “Measures that promote the “sameness” of treatment are less controversial and perceived as 

more economically viable.”/ “Sameness is politically far less challenging, as it accords with an approach of 

“minimum interventionism”, suggesting a politics of individualism and state passivity, and ultimately serving, … 

to reinforce the status quo and ‘protect dominant interests’.”  

1143
 O'Brien, p. 30. 

1144
 Pitt, p. 220. 

1145
 http://ec.europa.eu/social/main.jsp?catId=706&langId=en&intPageId=205.  

http://ec.europa.eu/social/main.jsp?catId=706&langId=en&intPageId=205
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other objectives have come to include: improving productivity, enhancing competitiveness, supporting 

work-life balance, and confronting the growing 

diversity of preferences and working patterns.
1146

 Some religious accommodation issues relate to 

health and safety, for instance the needs of employees fasting for religious reasons, and other issues 

relate broadly to work-life balance and diversity, so that religious accommodation seems fit for 

inclusion and regulation in the Working Time Directive.  

The European Commission, however, has indicated a lack of enthusiasm for handling this potentially 

sensitive matter:  

“The question of whether weekly rest should normally be taken on a Sunday, rather than on another day 

of the week, is very complex, raising issues about the effect on health and safety and work-life balance, 

as well as issues of a social, religious and educational nature. However, it does not necessarily follow 

that this is an appropriate matter for legislation at EU level: in view of the other issues which arise, the 

principle of subsidiarity appears applicable.”
1147

 

 

1.3.8. Indirect discrimination and reasonable accommodations: different sides of the same 

coin? 

 

The question whether the Employment Equality Directive as implemented and applied by the member 

states has lead to more inclusion and/or better accommodation for religious diversity in the 

employment setting and what the potential –complementary- role of reasonable accommodations can 

be is front and center in this analysis. This regards the question of the added value of reasonable 

accommodations for religion or belief in addition to anti-discrimination norms and human rights 

norms, in particular Article 9 of the ECHR as currently interpreted by the ECtHR. Following the next 

Part, involving an analysis of three case studies and their experiences with the dual legal framework, 

this assessment will be made up. This assessment will then be carried one step further following the 

taking into account of the experiences in the US and Canada. However, even from a more conceptual 

point of view, one can address the added value issue as concentrated on the relationship reasonable 

accommodations-indirect discrimination. Particularly, the notion of indirect discrimination appears 

promising in addressing structural inequalities that form de facto barriers for religious employees, 

similar to a duty to make reasonable accommodation, even if much will depend on the justification 

and proportionality test applied.
1148

On the other hand, with positive action, reasonable 

                                                           
1146

 Communication from the Commission to the European Parliament, the Council, the European Economic and 

Social Committee, and the Committee of the Regions, Reviewing the Working Time Directive, Brussels, 

24.3.2010, COM(2010) 106 final, p. 5. 

1147
 Communication from the Commission to The European Parliament, The Council, The European Economic 

and Social Committee and the Committee of the Regions, Reviewing the Working Time Directive, Brussels, 

21.12.2010, COM(2010) 801 final, p. 11.  

1148
 Vickers, Religion and Belief Discrimination in Employment-the EU law, p. 4. 
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accommodations may be “particularly well suited for the promotion of social inclusion.”
1149

 Since 

certain barriers effectively result in labour market exclusion, there is a need to “develop a concept of 

equality which requires adaptation and change,”
1150

 instead of conformist pressure and expectations 

being placed (solely) on the vulnerable employee involved. Both concepts seem to be able to play a 

role towards facilitating such equality standard which challenges the existing formal anti-

discrimination model where ‘sameness of treatment’ is less controversial and justifiable under a 

economic rationality model.
1151

 Instead of considering irrelevant a certain personal characteristics, 

reasonable accommodations raises the awareness that “ignoring, by failing to accommodate, the 

characteristic can result in denying an individual equal employment opportunities.”
1152

 

 

But what are some of these differences? Do these two affiliated concepts form different sides of the 

same coin? Which interpretation of the concept of indirect discrimination could confront structural 

inequalities in the access to employment, best contributing to the aim of optimal participation in the 

workforce? What are the limitations of this concept, and where could reasonable accommodations 

come in? And, finally, what are some of the caveats which can be anticipated in the case of reasonable 

accommodations being applied at the shop floor of the workplace? 

 

Under the Employment Equality Directive, the right to reasonable accommodations in the workplace 

only explicitly applies for disabled people, and thus not on the basis of religion or belief.
1153

 Article 5 

of the Employment Equality Directive, containing the obligations for employers to reasonably 

accommodate “disabled persons”, states that:  

“[E]mployers shall take appropriate measures, where needed in a particular case, to enable a person 

with a disability to have access to, participate in, or advance in employment, or to undergo training, 

unless such measures would impose a disproportionate burden on the employer.”
1154

 

 

On the other hand, the prohibition of indirect discrimination is one of the cornerstones of EU non-

discrimination law and applies across the different discrimination grounds including religion or belief. 

This concept was developed through the jurisprudence of the ECJ since the 1960s in the area of sex 

discrimination and has been essential in tackling structural barriers as well as more covert practices 

                                                           
1149

 See Fredman, Age as an Equality Issue, p. 63.  

1150
 Fredman, ‘Disability Equality: A Challenge to the Existing Anti-Discrimination Paradigm?’, p.203. 

1151
 See O'Brien. 

1152
 Waddington, ‘Chapter six: reasonable accommodation’, p. 632. 

1153
 Article 5 EED. 

1154
 Article 5 EED (emphasis added). For the critique on its drafting see above. 
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and norms that limit or disadvantage some.
1155

 “Indirect discrimination” refers to “an apparently 

neutral provision, criterion or practice” which places persons because of certain protected 

characteristic at a particular disadvantage compared with other persons.
1156

 A claim for indirect 

discrimination entails assessing two elements: the existence of a detrimental effect and the objective 

justification for a measure.
1157

 

The concepts of reasonable accommodations and indirect discrimination are related, and may even be 

seen as functional equivalents, but there are differences.
1158

 On the one hand, the concept of indirect 

discrimination could be regarded as more encompassing and implying a much higher burden/duty on 

employers in comparison with a duty to reasonably accommodate.
1159

 When a measure or situation is 

considered to disadvantage a certain group by its very design, it should be corrected so it does not hurt 

potential and future employees. A simple accommodation for a current/individual employee would not 

seem to suffice.
1160

 Also, if there is talk of discrimination, economic cost arguments seem unlikely to 

succeed under the justification test: 

“[T]he defence to a failure to provide reasonable accommodation is that it would result in a 

disproportionate burden, which explicitly allows for factors such as cost to be considered. The defense 

to a complaint of indirect discrimination is that the challenged measure was objectively justified, and 

issues of cost are less likely to be regarded as meeting this test.”
1161

 

 

In this sense, depending on the standard adopted for assessing reasonable accommodations, indirect 

discrimination could be considered a stronger tool for employees.
1162

 What’s more, reasonable 
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 Dagmar Schiek, 'Chapter three: Indirect discrimination’ in Dagmar Schiek, Lisa Waddington and Mark Bell 

(eds), Cases, materials and text on national, supranational and international non-discrimination law (Hart 

Publishing 2007), p. 323 et seq.  

1156
 Differences in treatment directly based on religion or belief cannot be justified unless the conditions for a 

“genuine occupational requirement” are met, and provided that “the objective is legitimate and the requirement 
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means of achieving this goal are appropriate and necessary. 

1157
 Schiek, ‘Chapter three: Indirect discrimination’, p. 372 

1158
 On the relation between the two concepts, See Vickers, Religion and Belief Discrimination in Employment-

the EU law; Kristin Henrard, 'De Verhouding tussen de concepten redelijke aanpassing, indirect discriminatie en 
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p. 257-295.  
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 De Vos, ‘De bouwstenen van het discriminatierecht in de arbeidsverhoudingen’, p. 81 (arguing that 
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the ground of disability but also in a general conceptual way) 
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 De Vos, ‘De bouwstenen van het discriminatierecht in de arbeidsverhoudingen’, p. 81. 

1161
 Waddington, ‘Chapter six: reasonable accommodation’, p. 644. 
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 For the U.S.: Roberto Corrada, “The Supreme Court and title VII”, Liberty Magazine January / February 

2003, http://www.libertymagazine.org/index.php?id=1273 (describing a case involving an air traffic controller 

(Don Reed) winning $ 2.25 million verdict in a Denver district court: “but he won because the jury found 

disparate treatment, that Reed's employer had treated him differently because of his religion … If Reed had been 
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accommodations could also be seen as limiting a duty not to indirectly discriminate if the employer 

can use it as a shield to show he met his obligations under anti-discrimination law.
1163

  

On the other hand, indirect—as well as direct—discrimination requires a group disadvantage and 

going through a comparison exercise, since the claimant must show that a requirement would put 

persons of a particular religion or belief at a particular disadvantage compared with others. Thus, 

although a successful claim of indirect discrimination does not require an actual comparator (a 

hypothetical comparator is accepted), a group disadvantage is still required. Because of this legal-

technical group disadvantage requirement, certain claims have been blocked from receiving 

appropriate consideration under the equality framework. In contrast, assessing a claim for reasonable 

accommodations requires no such showing of group disadvantage, since the concept aims for tailored 

measures that meet individual needs and situations. This is significant because: 

“[D]isadvantage is not necessarily experienced by all or most members of a particular group, but is … 

experienced on the individual level depending on both individual and environmental factors. Such 

individual forms of disadvantage can only rarely be revealed by making of group comparison, which is 

characteristic for both direct and indirect discrimination standards. Reasonable accommodation 

discrimination therefore requires a different approach to do justice to the particularities of an individual 

in a given situation.”
1164

  

 

In its individual-personalizing effect, the reasonable accommodations approach can be said to form an 

antidote to generalization about ‘The Muslims’, ‘the Hindu” or indeed the ‘standard/ideal employee, 

thus having decommodification effect aimed at under social policies generally. Instead of generalizing, 

the concept of reasonable accommodations forces the employer to engage into an interactive dialogue 

with his or her employees and see the person and the particular needs, struggles and potentials. Also, 

the fact that accommodations do not require group disadvantage implies that it is a symmetrical 

instrument that is not only aimed at empowering minorities but also benefits members of the majority 

in certain circumstances. This is illustrated by the four Christian cases in the UK. The Eweida case
1165

 

illustrates how the group disadvantage requirement
1166

 under the prohibition of indirect discrimination 

                                                                                                                                                                                     
left to argue only that his employer refused a reasonable accommodation, Reed might not have prevailed.”) In 

the US, “disparate impact” is the most frequently term, instead of indirect discrimination. 

1163
 Day and Brodsky (criticizing the Canadian reasonable accommodations jurisprudence in this regard). 
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can be paralyzing for (true or alleged) “sole believers”, notwithstanding that it could be argued the 

Court of Appeal erred
1167

 in qualifying the request to visibly wear a crucifix as an idiosyncratic wish 

of the employee. The UK Court of Appeal dismissed Eweida’s claim of indirect discrimination, 

although it was shown that Muslim women were allowed to wear a headscarf and Sikh men could 

wear turbans on the job. In fact, unlike in an earlier workplace religious symbol case,
1168

 the Court 

never reached the justification stage of indirect discrimination. 

A second reason, besides the group requirement, why ‘the same coin’ idea fails even at the conceptual 

level is due to the formulation of indirect discrimination which is intended to tackle discriminatory 

‘provisions, criterions or practices.’ In this sense, Pitt, who sees indirect discrimination protection as 

imposing considerable limitations on employers, nonetheless states “it would be stretching the 

meaning of ‘provision, criterion or practice’
1169

 too far to include in it a one-off decision” such as 

refusing an employee a day off to celebrate a religious holiday or observe a religious obligation.
1170

 

This is for Pitt also a difference with reasonable accommodations, where such one-off decisions could 

be scrutinized under. “If this view is correct, it does demonstrate an unfortunate gap in protection for 

workers, contrasting unfavourably with the position in the US and some Canadian provinces where 

employers are under a duty to reasonably accommodate the religious needs of their employees.”
1171

 

Pitt sees reasonable accommodations thus as a step further than indirect discrimination, and opposes 

protection under indirect discrimination to approximate what is required under reasonable 

accommodations, even if those boundaries are far from clear: “the express inclusion of reasonable 

accommodations for disability implies that it was not intended to be covered by the general concept of 

indirect discrimination in the Directive.”
1172
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1167
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1168
 Azmi v Kirklees Metropolitan Borough Council [2007] ICR 1154. 
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1170
 Pitt, p. 219 (“what if an employer is asked by a single employee for time off for a day of religious obligation 

and refuses, simply because the employee’s absence would cause a mind inconvenience to the business? It could 

be argued that the employer’s decision is a ‘provision’ or could be extrapolated as a ‘practice’ of not allowing 

leave where this would cause mild inconvenience and would thus constitute prima facie indirect discrimination. 

However, the alternative and, it is submitted, better view is that it would eb stretching the meaning of ‘provision, 

criterion or practice’ too far….”) 

1171
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1172
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A subtle yet important difference between discrimination and accommodation lies in the more 

intuitive nature of accommodation versus the more complex legal concept of indirect discrimination. 

As any lecturer on discrimination law can attest, the concept of indirect discrimination can be quite 

difficult to grasp, even for legally trained persons. Schiek raises the pertinent question: “[w]hy would 

a legislator introduce a concept as complicated as indirect discrimination?”
1173

 As reasons, she refers 

to the need to “prevent circumvention of specific prohibitions to discriminate,”
1174

 as well as the 

“social engineering rationale” of aiding “the attainment of the wider goals of discrimination law in 

social reality,” referring to the aim of discrimination law to change socio-economic reality.  

The “complicatedness” and “indirectness”, in short the opacity, of indirect discrimination no doubt 

detracts from its meaning in everyday life. Considering the complexity of the notion of indirect 

discrimination, there is a need to, on a continuous basis, demystify the importance of (and the idea 

behind) indirect discrimination, e.g. through information campaigns or other resources directed at 

employers and employees.
1175

 In contrast, the language and framing of issues in terms of 

accommodations is much more intuitive and straightforward,
1176

 even if applying the various elements 

(reasonable, disproportionate/hardship) raises particular legal issues. “Directness” of the language of 

reasonable accommodations refers to the fact that the specific goal is to advance solutions in terms of 

accommodations that meet individual needs in a given context. More “indirect” provisions appear less 

reliable at securing this type of thinking.  

Griffith, whose social working approach strongly nuances the effect of anti-discrimination law, 

nonetheless points toward certain “regulatory strategies that offer some hope of substantially 

influencing behaviour on the shop floor.” Under the so-called ‘individual rights’ approach, he argues 

that despite the fact that many victims would opt out of pursuing claims in court because of various 

serious obstacles they will face or expect to face on their way, a number of arrangements can improve 

the effectiveness of anti-discrimination in practice: 

“Rules creating individual legal rights (e.g. to equal or preferential treatment) should be designed 

primarily with their general effects in mind, that is, their influence on behaviour in cases in which 

official institutions are not mobilized. To be effective in social life, such rules must be used by actors in 

their everyday interactions without the intervention of legal officials since, as we have seen, official 

implementation is rare. Use on the shop floor depends on a number of factors which we have examined 
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above, only some of which lend themselves to legislative manipulation. At a minimum the rules must be 

known to the relevant non-official actors. This means they must be clear and simple, even if this 

involves a considerable sacrifice of regulatory refinement. Equal pay rules that depend on highly 

sophisticated functional classifications, for example, whatever their moral virtue, are unlikely to be used 

on the shop floor.”
1177

  

 

Thus, the reasonable accommodations route seems to achieve in a more direct and –therefore- more 

effective fashion what indirect discrimination indirectly aims to achieve by way of a legal fiction. In 

this respect, language, as an important element pleading in favour of reasonable accommodations, 

cannot be overseen. Language is a key element in debates on discrimination and equality: foreigner, 

outsider, stranger, alien, minority, etc. are all terms that can be used to denote certain groups. Some 

terms have (acquired) more stigmatizing connotations than others.
1178

 Language is also key in law and 

its application. From the perspective of sociology of law, when the addressees of a legal rule (mainly 

employees and employers under the current EU non-discrimination law; a much larger target group 

under the proposed horizontal directive) do not understand a rule, that rule is bound to be ineffective 

in practice.  

In addition, the “reasonableness rhetoric” resonates better in a conciliation mode of resolution than in 

the conflict-based discrimination framework and could produce better results in practice by avoiding 

the litigation route.
1179

 Being approached for failing to reasonably accommodate
1180

or discriminating 

against an employee may mean the same thing in legal parlance but will be perceived differently by an 

employer. The first may trigger a far less defensive response that conserves space for negotiation.
1181

 It 

is arguable that a discrimination allegation could have a more disparaging effect on the employment 
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relations as it carries an undeniably pejorative implication. As noted by Marie-Claire Foblets, “labels 

… exert extraordinary influence”
1182

and this applies to the qualification of ‘discrimination’ as well. 

Once a legal claim has been presented though, this subtle difference in connotations can be considered 

absolved, but while negotiations are pending it may be significant to the course of events. The fact that 

the reasonable accommodations terminology allows a potential conflict situation to be framed in 

positive language makes it a potentially powerful instrument for employees. One effect may be that 

this could potentially redress the tricky problem of “self-excluding” behaviour on the part of 

employees, who anticipate and avoid conflicts by strongly limiting their own options.
1183

 For Somek:  

“[R]ecognizing the role of accommodation marks a shift from the distributive towards the 

decommodifying dimension of anti-discrimination law.… Anti-discrimination law protects, where 

inequality arises, the most fundamental interest of people to stay who they are within society, even if 

that society is strongly inclined to force them into self-denial or send them away.”
1184

 

 

Recognizing reasonable accommodations signals that employees too can “stay who they are”, and that 

they are not “forced into self-denial” when there is no compelling reason justifying such restrictions.  

When it comes to religion or belief, as a consequence, unlike the US and Canada where the issue of 

religious dress in the workplace can be viewed under a reasonable accommodation framework and 

jargon,
1185

 the shared European parlance speaks in terms of (direct and indirect) discrimination. The 

concepts “reasonable accommodation” and “indirect discrimination” are clearly related. In fact, there 

may be a good argument that the right to reasonable accommodation could in some cases be derived 

from the prohibition of indirect discrimination based on religion or belief.
1186

 It has even been argued 

that the latter goes beyond the duty to reasonably accommodate employee requests.
1187

 (In addition, 

the freedom of religion, possible in conjunction with the prohibition of discrimination, can also 
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provide a basis for such duty.
1188

) Still, the lack of a clear legal basis for religious accommodation in 

Europe has important consequences for Muslim women in the workplace. First, the “reasonableness 

rhetoric”—which is currently not available in Europe—can be expected to resonate better in a 

conciliation mode of resolution than in the conflict-based discrimination framework. Indeed, a US 

employer can be approached for failing to reasonably accommodate
1189

 an employee, while the 

European employer is responsible for discriminating against an employee on the basis of his or her 

religion.
1190

 Second, as indirect discrimination is an abstract concept—developed through the case law 

of the ECJ in the area of gender equality—it obtains its practical meaning only in concrete 

contexts.
1191

 Much will thus depend on particular judicial decisions whether the “full potential scope 

of the protection”—i.e. whether it includes a de facto duty to reasonably accommodate requests based 

on religion or belief—is realized in a particular jurisdiction. This is not to say that the duty to 

reasonably accommodate requires no case-by-case interpretation—the ample US case law on this issue 

makes this clear.
1192

  

 

1.3.9. Beneficiaries of reasonable accommodations in the EU: from disability to religion or 

belief?  

 

Noted non-discrimination and disabilities scholar Waddington has argued that extending the duty of 

reasonable accommodations to religion or belief in the EU context has important drawbacks. Although 

she finds the Canadian “unified approach” under which a duty of reasonable accommodation is linked 

to every discrimination ground appealing, she dismisses it for legal-technical reasons related to the 
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particular structure of EU anti-discrimination law.
1193

 She also rejects the adoption of a specific 

reasonable accommodation duty for religion or belief —such as under the U.S. Civil Rights Act of 

1964 —because in her view:  

“[S]lightly different accommodation duties can create confusion and misunderstanding, and arguably 

this is not to be encouraged, particularly given the complexity of the existing disabilities-related 

reasonable accommodations duty.”
1194

  

 

By way of consolation, she argues that the prohibition to indirectly discriminate, if interpreted 

“dynamically”, as is arguably done in the Netherlands, can signify a de facto accommodation duty for 

religion or belief.
1195

 With regard to disability, Waddington regards this subdued approach as 

insufficient “given the very individualised nature of some of the accommodations required by people 

with disabilities,” unlike “situations where a measure is likely to lead to disadvantage for a group of 

people who share a characteristic protected by non-discrimination law.”
1196

 Waddington’s analysis 

shows that the comparison of disability with religion or belief risks being reduced in an emphatic tug-

of-war: the vulnerable minority group which can produce most empathy deserves priority (or rather, 

exclusivity). Yet, there is no need for such prioritization that ignores or rejects other legitimate 

concerns. 

The issue of whether an explicit duty of reasonable accommodation for religion or belief would have 

added value—as compared to the existing legal protections —appears a much more productive route. 

Waddington here points to the individual nature of many disability accommodations, noting this as a 

difference with religious accommodations which are seen as more group-based.
1197

 This is not entirely 

correct. There are many examples of measures that would benefit a group of people with a certain 

form of disability and, conversely, there are examples where individualized accommodations are 

necessary to allow religious individuals to reconcile work and faith commitments. Building a ramp for 

a stair or foreseeing a room for prayer or meditation is likely to benefit more than one worker; on the 

other hand, alterations to job tasks and change in work schedules can be very individually-motivated 

and can be requested by both individuals with disabilities as well as workers who are followers of 
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minority religions or belief systems. What’s more, the individualisation and “mix and match”/“fusion” 

trend in the religious landscape is likely to call for increasingly individualized solutions, fitting better 

within the case-by-case approach of reasonable accommodations than the group-centered analysis 

under indirect discrimination.  

Waddington refers to a “dynamic interpretation” of the concept of indirect discrimination which could 

approach the same results as under reasonable accommodations, making an explicit duty obsolete. 

This argument, taken at face value, could just as well be made with regard to disability. Yet repealing 

of the reasonable accommodation duty would be seen as a huge step back for disability rights. This 

shows that it clearly does have positive, recognition meaning. In the areas where there is currently no 

explicit right to reasonable accommodations, it is true that such “dynamism” in anti-discrimination law 

is a possibility which must be utilized to its fullest. There are several good illustrations in both the 

Netherlands
1198

, the UK and Germany
1199

, but this dynamic approach is no guarantee under the current 

anti-discrimination framework in Europe. In a number of EU Member States such as Belgium and 

France, judges show resistance when asked to depart from formal egalitarianism and they may 

explicitly reject “special favours” for religion. There are indications, as discussed above, that the 

ECJ’s case law in the matter will stay firmly rooted in economic efficiency and textual specifications 

of the EED, which would fail to harmonize case law in this area or –even worse- lead to diminished 

protection in the more ambitious member states. What’s more, the dynamic/full potential-utilization 

advocacy approach should not stand in the way of debates on the strengthening of the legal 

framework; surely there is no crowding-out effect in that sense: the two strategies can be combined 

quite easily.  

 

Overall, the right to reasonable accommodation on the basis of disability contained in art. 5 

Employment Equality Directive has generated a modest amount of case law. Three Member States, the 

UK, Ireland and Sweden, have more experience with disability accommodation as their domestic law 

included such a duty before the adoption of the Employment Equality Directive.
1200

 

For purposes of assessing the added value and challenges of a similar right on the basis of religion or 

belief, disability accommodation cases can be very useful, particularly when they concern the notion 

of reasonable and the hardship standard. Discussions involving modes and types of accommodations 

can also be interesting: while clearly some forms of physical alterations, such as building a stair ramp, 

would not apply, other forms of accommodations, such as reassigning tasks or rescheduling working 

hours or days, are similar in religious accommodation cases. Thus, certain work related adaptations, in 
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particular those that do not involve “hard” costs, are just the same in the case of a religion or belief 

and disability.
1201

 

For instance, in 2002 an Irish labour court
1202 

looked into the claim of an employee with cerebral palsy 

whose employer had denied requested accommodations. The employee found the task of sorting 

internal mail that she had to carry out on a rotational basis difficult as a result of her disability, and she 

requested a reassignment of that task to other employees. The court, judging this case under the 

“nominal cost”
1203 

standard under the then-applicable Irish Employment Equality Act 1998, held that 

the employer had not done what was expected under this low standard. The Court showed concern for 

the situation of the employee and saw the employer as failing to provide what constituted a “costless” 

accommodation:  

“[d]ue to her understandable complaints concerning her inability to carry out the internal postal duties, 

tensions arose between her and the other colleagues in the team which management did not address. 

This situation could have been defused at no cost [considering]… all staff carrying out the duties on a 

rotational basis.”
1204

 

 

Clearly, there is an extra burden on colleagues (to the extent that the internal mail sorting is a 

generally acknowledged ‘annoying’ task) but presumably the Irish court accepts this as a negligible 

price to pay for an inclusive solution, much like the dissenting judges in Sessa were willing to accept a 

level of burden to accommodate religious diversity in a multicultural society. While the issue of cost 

will play a role in the debate on reasonable accommodations, as it arguably does in most if not all 

policy debates, its particularity to reasonable accommodations duties should not be overestimated. 

Non-discrimination law in general also carries a cost-ticket for employers
1205

, as does the application 

of human rights law for States and private parties: 
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“[The] prohibition on discrimination based on customer or co-worker attitudes or upon correct employer 

beliefs about a particular group impose financial costs on employers, much as do accommodation 

requirements.”
1206

 

 

Applying the “costless” argument to religious accommodations, it can be said that a Muslim grocery 

store employee who requests not to have to handle products concerning alcohol or pork can also be 

accommodated with very little burden (cost or harm to anyone). Stocking the alcoholic beverages isle 

can be reassigned to colleagues, and customers can be directed to use avoid the “No Alcohol” check-

out isle (through signs similar to “cash only”, “express check-out”, or “register closed”) if they know 

their purchases include alcohol. It is justified to make this observation with regard to minimum 

standards. When it comes to more ambitious/elevated standards of undue hardship, things may be 

different: 

“Where legal systems do establish an accommodation requirements to benefit individuals other than 

people with disabilities, evidence suggests that the standard required is frequently lower than that 

required for disability-related accommodations, meaning that it is far easier to justify a failure to make 

an accommodation.”
1207

 

 

Yet, in religious accommodation as well, the Canada Supreme Court has “approached the issue of 

accommodation in a more purposive manner, attempting to provide equal access to the workforce to 

people who would otherwise encounter serious barriers to entry.”
1208

  

1.3.10. Conclusion 

 

The diverging meaning of the concept of indirect discrimination in the case law practice of the 

Member States is an important consideration in light of the objective of effective freedom of 

movement of workers within the EU, a fundamental objective of the EU Treaty. Considering this 

divergence, introducing a legal duty at the EU level would have the advantage of levelling the playing 

field across the EU labour markets, e.g. creating more uniformity in the legal practices of the Member 

States,
1209

 which would aid the free movement of workers. This is not to say that a reasonable 

accommodation duty will guarantee a uniform approach in all Member States, as it arguably has also 

not done in the case of disability
1210

, but it is bound to discredit and brush away some extreme limiting 
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approaches which are incompatible with the idea and purpose behind reasonable accommodations. 

Further consistency in approaches can be promoted, e.g., by adopting clear guidelines on possible 

types of accommodations, the standard to be used in assessing the “reasonability” and the 

burden/hardship test, and by various “soft law” measures.
1211

  

Despite its promising beginnings, the achievements brought about in practice through the concept of 

indirect discrimination have been called disappointing.
1212

 While there is the potential to unmask taken 

for granted rules that in effect are structurally disadvantaging to some, indirect discrimination can 

“never bring about the changes required to eliminate structural discrimination, but only allows 

individuals to challenge the results of such practices in limited circumstances.”
1213

 Schiek argues: 

“any disappointment is due to overburdening the prohibition of indirect discrimination with the 

expectation of achieving all the substantive aims of discrimination law and policy at large, although 

indirect discrimination is only a small part of equality law and policy in their entirety…. indirect 

discrimination law is linked to substantive equality, while not providing for measures to achieve this 

aim.… Indirect discrimination law is restricted to a prohibition to exploit existing inequalities and to 

stabilize further or even increase them. Positive duties to combat structural disadvantage remain with 

public institutions or such social institutions that are under specific responsibility.”
1214

  

 

The same risk of disappointment exists in case too much hope is placed on reasonable 

accommodations. This will be discussed further. Here it suffices to say that the ability of law, as a 

blunt tool, to bring about transformative changes to the level of the shop floor, meaning effective 

changes for actors on a daily basis, is not boundless. As far as feasibility is concerned, from a 

conceptual perspective four factors play against the adoption of reasonable accommodations in the 

EU. First, there is in the EU context there may be a crowding-out effect of indirect discrimination. 

Because of the reliance on indirect discrimination, the prospects for a viable reasonable 

accommodation duty are limited. Second, as is the case for positive action,
1215

 it may be that the 

existence of protection of indirect discrimination points to ‘enough’ equality,
1216

 making more 

reasonable accommodation unnecessary or obsolete. In this sense, reasonable accommodation shares 

some of the critiques directed towards positive action, in particular it may also be susceptible to an 

                                                           
1211

 The term proportionality is probably more appropriate in the European context, as opposed to “undue 

hardship” in the US context. On guidance: In the US the Equal Employment Opportunity Commission (EEOC) 

issues compliance manuals and guidelines. In the UK there is also experience with such tools (British Equality 

and Human Rights Commission and Acas). 

1212
 Schiek, ‘Chapter three: Indirect discrimination’, p.332-3. 

1213
 Schiek, ‘Chapter three: Indirect discrimination’, p. 332-3. 

1214
 Schiek, ‘Chapter three: Indirect discrimination’, p. 332-3. 

1215
 See , Meenan, ‘Introduction’, p.23-24 noting that as long as indirect discrimination is considered as the 

principal tool for achieving substantive equality, positive action will have an ‘image problem’. 

1216
 See O'Brien, (arguing the EU formal equality model aims not at more complete –‘excessive’ substantive 

equality but adopts a ‘good enough’ equality to be sufficient). 
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accusation of disadvantage or discrimination against others.
1217

 Third, the lack of case law, in 

particular at the level of the ECJ means that there is limited experience with and knowledge of what 

the actual application of EU rules on discrimination on the basis of religion or belief can do for 

religious minorities. In such circumstances, the European Commission is less likely to propose a 

change in the Directive even if unanimous support would be feasible, instead opting to let the current 

protections ‘run their course’ first. It can also be noted that until now, the energy of the European 

Commission with regard to non-discrimination Directives has mainly gone into securing full 

implementation of the directives (as well as awareness raising and skills training for judges and legal 

professionals through the PROGRESS Program); the application check phase has just embarked.
1218

 

Finally, there are changed political (substantial enlargement) and economic circumstances in the EU 

compared to when the anti-discrimination directives were adopted, yet the requirement of unanimity 

remains the same. In the context of the economic crisis and its aftermath, the search for a narrative that 

finds affiliation with the concerns of the day is imperative even though there remains the danger that 

an economic rationality or ‘business case for equality’ argumentation detracts from the basic rights-

based approach which offers real perspective for a relevant substantive equality (which sometimes 

requires same/similar treatment but sometimes calls for differential treatment) .  

 

The question is whether whether a right to reasonable accommodation is already included or implied 

in the prohibition of (indirect) discrimination on the basis of religion or belief. The debate on this 

question is ongoing amongst legal scholars and policy-makers Some commentators, such as Lisa 

Waddington, Lucy Vickers and Andreas Stein, argue that if interpreted broadly or extensively 

(Waddington: ‘dynamically’) the prohibition of indirect discrimination already includes (or at least 

should include)
1219

 a right to reasonable accommodation of deeply-held beliefs and religious practices, 

making explicitation obsolete. Others argue this is not the case and that adopting an explicit duty of 

reasonable accommodations -such as in the case of disability- would have important consequences for 

the current state of affairs,
1220

 and see this as either desirable or not.  

 

                                                           
1217

  Meenan, ‘Introduction’, p. 14, on the other hand the critique of privileging group rights over individual 

rights should not be applicable in the case of reasonable accommodations. 

1218
 See Commission, Joint Report on the application of Council Directive 2000/43/EC of 29 June 2000 

implementing the principle of equal treatment between persons irrespective of racial or ethnic origin (‘Racial 

Equality Directive’) and of Council Directive 2000/78/EC of 27 November 2000 establishing a general 

framework for equal treatment in employment and occupation (‘Employment Equality Directive’) from the 

Commission to the European Parliament and the Council, Brussels, 17.1.2014, COM(2014) 2 final, with all 

infringement proceedings now being closed off. 

1219
 Both Vickers and Stein seem to argue for integrating a duty to accommodate within the prohibition of 

indirect discrimination, see Vickers, ‘The relationship between religious diversity and secular models: an 

equality-based perspective’; Stein Stein.  

1220
 E.g. Pitt. 
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Despite these debates accepting the idea of reasonable accommodations entails a mentality switch with 

regard to the role of religion in the workplace and in the lives of employees and for that –intangible 

reason of its recognition effect- can have important effect on the shopfloor level. We therefore want to 

argue that, even in the more immediate timeframe, it is also justified to look beyond the existing legal 

frameworks in Europe into the transformative potentials of explicitly legally mandated religious 

workplace accommodations. In the US, soon after the adoption of the 1964 Civil Rights Act, the Equal 

Employment Opportunities Commission (EEOC) interpreted the prohibition of religious 

discrimination under that Act to imply a duty of reasonable accommodations on the employer. In 1972 

such duty was explicitly included in the Civil Rights Act, after the EEOC’s position was dismissed in 

a number of court cases. Now, under Title VII of the Civil Rights Act an employer has the legal duty 

to reasonably accommodate the practices, observances or beliefs of his or her workers unless doing so 

would amount to an undue hardship.
1221

 Not just in this case, but more generally it can be said that the 

federal and state legislatures in the US have been protagonists of broad religious liberty, often in 

response to the restrictive protections and holdings of the US Supreme Court. While under current 

circumstances this description does not fit the situation in the EU, and the judicial avenue in some 

cases can offer better perspectives than pursuing the democratic, legislative route, the added value 

debate remains an important one to be had since in addition to its main focus on reasonable 

accommodations, it also offers perspectives to hash out some of the features, potentials and 

shortcomings of anti-discrimination law and human rights. 

In addition to the non-discrimination law framework, the previous section illustrated that the human 

rights framework, particularly the ‘living instrument of the ECHR’ holds potential for requiring 

private employers to take the religious needs of their employees seriously into account, and taking 

positive steps to realize the effective exercise of the fundamental right of freedom of religion or belief 

in private employment contexts. Despite the remarkable coming of age of EU equality law and the 

recent developments at the level of the ECtHR, notably with the Eweida judgment which calls for a 

thorough balancing between rights and interests (including that of the religious employee), it can be 

argued that the supranational guidance to member states such as Belgium, the Netherlands and the UK 

in this area remain limited. On the vexed question of the proper limits of the fundamental right to 

freedom of religion and right to non-discrimination as it arises in religious workplace accommodation 

cases in Europe, it seems the domestic courts hold much leeway. This is because of the lack or dearth 

of cases addressing the various issues that have come up at the domestic level (or could come up if 

certain barriers were removed) But it also is inherent to the open justification systems under EU law 

and Article 9 ECHR which allows for (widely) divergent decisions/outcomes in very similar cases, 
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 The concept of undue hardship has been interpreted by the U.S. Supreme Court as a de minimis standard, see 

Trans World Airlines, Inc. v. Hardison, 432 U.S. 63 (1977). In contrast, the Canadian Supreme Court, taking a 

more purposive approach aimed at removing entry barriers to the employment market, has adopted a more 

demanding standard, see Central Okanagan School District No. 23 v. Renaud, [1992] 2 S.C.R. 970 
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within the same legal system but particularly across different member states with divergent legal 

cultures, mentalities, histories and (church-religion) arrangements. In the absence of particular 

domestic legislation on issues such as religious time or refusal to shake hands, it is up to the judiciary 

to decide outcomes. And in the absence of such case law clarifications of the meaning of rights, due to 

passing or covering coping mechanisms, it is up to the shop floor to adopt responses, in light of 

political/societal ambivalences towards religion, religious diversity and integration, often reflecting 

very local sensitivities bordering on intolerance towards minority religions and their ‘strange 

practices’. The domestic experiences form the subject of the next Part, which focuses on the case 

studies of Belgium, the Netherlands and the UK as it regards the topics of religious dress, religious 

time and a number of other accommodation issues in the private sector workplace. 
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PART II: Protection of religion or belief in the Belgian, Dutch and English 

private workplace. Between assimilation demands and reasonable 

accommodations 

 
SUMMARY: 1.1. Introduction: religion and minority adaptation patterns – 1.2. Three European case 

studies: societal context and legal backgrounds– 1.3. Approaches towards the (non) accommodation 

of religious dress in the workplace in Belgium, the Netherlands and Britain – 1.4. Conflicting time 

demands: taking turns for religion and work in Belgium, the Netherlands and Britain - 1.5. Affilliation 

discrimination and miscellaneous religious accommodation issues in the case study countries – 1.6. 

Religion and neutrality vying for attention: field study of the brussels intercommunal transport 

company illustrating the myriad of issues in a Belgian workplace – 1.7. Lessons from the case study 

analysis and overarching debates  

 

1.1. INTRODUCTION: RELIGION AND MINORITY ADAPTATION 

PATTERNS  

 

In an article entitled ‘Covering’, Kenji Yoshino
1222

 explores the relationship between assimilation and 

discrimination through the lens of ‘covering demands’, in particular as it relates to sexual minorities. 

The term ‘covering’ is borrowed from Erving Goffman who used it to describe “how individuals with 

known stigmatized traits mute them to make themselves more socially acceptable.”
 1223

 Yoshino argues 

an assimilation strategy may be an effect of or an evasion from discrimination, and gays (the group he 

is mainly concerned about) “may be more attuned to the discriminatory aspects of assimilation 

because they are capable of assimilating in more ways than racial minorities or women.” Yoshino sees 

three ways in which gays (but also other outsider groups) can assimilate, responding to ‘three demands 

of assimilation’: first, by conversion (in this case they change their identity), second, by ‘passing’ (in 

this case they retain their identity but mask it), and third, by ‘covering’ (in this case they retain their 

identity but do not draw -too much- attention to it).  

One can see passing and covering as constituting a demand or as a strategy to deal with certain societal 

or group pressures. The same responses identified –which are in essence ‘coping mechanisms’- 

arguably apply in the case of religious minorities facing both overt discrimination and more subtle 
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 Yoshino, ‘Covering’; See also Kenji Yoshino, Covering: The Hidden Assault on Our Civil Rights (Random 

House 2006); Yoshino, ‘The Myth of the Mainstream.(Law teachers)(Column)’, p. 2 

1223
 It is the demand of toning down that what makes others uncomfortable.Goffman. 
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assimilation demands in society.
1224

 In the case of various outsider groups, Yoshino also notes the shift 

in emphasis from conversion through passing toward covering:
1225

  

“We are seeing a generational shift in the way Americans discriminate. It used to be that individuals 

were excluded from the workplace or civic life solely on the basis of race, sex, orientation, religion, or 

disability. Now individuals need not be straight white male able-bodied Protestants. They need only act 

like straight white male able-bodied Protestants. That, of course, is progress. But it is not equality.”
1226 

 

The same evolution Yoshino sketches for the position of gay people in mainstream society can figure 

as a descriptive model for religious minorities: real conversion demands on religious minorities will be 

rare in liberal-democratic societies, but ‘passing’ and especially ‘covering’ constitute apt ways to 

describe various coping strategies adopted by religious employees in the workplace and other settings 

following explicit or implicit demands for conformity with acceptable dominant standards. In fact, the 

demand of covering shows many parallels with what Stanley Fish means when he says that in liberal 

democracies, religion is to ‘be worn lightly.’
1227

  

 

Yoshino’s concern and core argument is that covering demands that target traits or behaviors 

constitutive of identity are not benign, but in fact tantamount to conversion demands. Indeed, enforced 

covering is perhaps the contemporary form of discrimination.
1228

 Therefore, gay people will only be 

genuinely equal when society stops conditioning their inclusion on assimilation to ‘straight norms’. 

This leads to calls for gays to resist covering demands and ‘standardized molds’ as being empowering 

                                                           
1224

 Yoshino recognizes this as he mentions covering demands on other outsider groups: “women are told to 

‘play like men’ at work and to make their child-care responsibilities invisible; gay people are told to be ‘straight 

acting’ and not to ‘flaunt’; Jews are told not to be ‘too Jewish’; Muslims, especially after September 11, are told 

to drop their veils and their Arabic; the disabled are told to hide the paraphernalia they use to manage their 

disabilities.” See also Tobias Jones, “secular fundamentalists are the new totalitarians,” The Guardian, 6 January 

2007 (“Militant secularists … are taking their revenge on us believers for refusing to stay in the closet”) 

1225
 Yoshino not only sees these three ways of fitting in at the individual level, but also at the collective level 

regarding the LGBT community as a whole, with the mid 20
th

 century attempts at conversion of gays e.g. 

through psychoanalysis and electroshock therapy not being uncommon and the 1993 "Don't ask, don't tell" 

policy being an example of a passing demand. Nowadays, Yoshino notes “In many sectors of American society, 

gay people can be openly gay but still experience pressure to ‘tone down’ their sexual orientation. The current 

resistance to same-sex marriage can be seen as such a demand.” At the individual level, he describes his own 

journey “In the first phase, I wanted to change my sexual orientation. That was a desire to convert. Long after I 

had accepted my sexual orientation, I still tried to mask my identity to others. That was a desire to pass. Finally, 

after I had generally come out of the closet, I still made an effort to keep my orientation from looming large. 

That was a desire to ‘cover’.” 

1226
 Yoshino, ‘The Myth of the Mainstream.(Law teachers)(Column)’. 

1227
 Fish, ‘Our Faith in Letting It All Hang Out (op-ed)’. See also Tobias Jones, “secular fundamentalists are the 

new totalitarians” The Guardian, 6 January 2007 (“Until recently many hid their religion in the closet. They 

conceded that it was something private. Until a few years ago religion was similar to soft drugs: a blind eye was 

turned to private use but woe betide you if you were caught dealing.”) 

1228
 The term ‘status performativity’ is used to argue that protecting certain identities may require protecting 

some practices or characteristics which are constitutive for those identities. 
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for the LGBT movement.
1229

 In practice, for instance in the Netherlands, certain initiatives launched in 

that respect to support LGBT’s ‘coming out’ in the workplace thereby would be considered 

empowering since they aim to counter passing or covering demands and/or strategies.
1230

  

This analysis regarding LGBT’s –detecting symptomatic developments and formulating a response in 

light of the search for genuine equality- is insightful to address the situation of Muslims or other 

religious employees who are searching for their place in Europe and also face pressures to conform to 

the normative majority. In this sense, religious minorities can be inspired by and even borrow some 

slogans from the LGBT movement which has been largely successful in Western Europe. In their case 

also, one could argue, ‘coming out’ and ‘refusing to cover’
1231

 should be encouraged, not in the least 

because recognition and accommodation of an important part of their identity which is often cause for 

stigmatization and stereotyping can also increase their workplace motivation, productivity, and overall 

well-being.
1232

 In the end, conformity demands seek to hide the ugly face of discrimination, but do so 

unconvincingly as they lead to exclusion. If society really accepts people, it should allow them in 

principle to ‘come out’ and be themselves, however that is defined by the individuals and groups 

concerned. However, it appears that anti-discrimination law is too blunt a tool to protect sufficiently 

against covering demands: in the case of LGBT’s this is explained by Yoshino with two reasons. First, 

because the idea under anti-discrimination law is to protect people from being disadvantaged by traits 

which they cannot change and, second, because “[m]any covering demands occur at such an intimate 

and daily level that they are not susceptible to legal correction.”
1233

 The very same assessment would 

seem to hold for religious minorities in Europe. 
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 He asks “Why do we push human beings into a standardized mold, he asks, when we ought to value diversity 

and self-expression?” see Ann Althouse, “The Conformist (review of Covering), 22 January 2006, New York 

Times. 

1230
 E.g. In the Netherlands, with the workplace ‘coming out days’ (poster with photos of staff who are LGBT) in 

many companies seeking to make LGBT’s more visible in the workplace and to foster role models. See Paul 

Overdijk (Post NL executive), Cyprus Equality Summit presentation on LGBT networks and ‘workplace pride’, 

2013, www.workplacepride.com (referring to research that showed closeted LGBT people are more often ill, 

have lower levels of productivity than those who are ‘out’ in the workplace, with IBM calling this ‘the cost of 

thinking twice’) 

1231
 Which, in the case of Muslim women could mean refusing to unveil. 

1232
 Point made by Lamghari, in showing that Muslim drivers were highly motivated when they felt they were 
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the two holds risks for escalation. Both gays and religious minorities, some of which consider homosexuality a 

sin or worse, have an interest in refusing to be pushed in a standardized mold, to have to ‘stay closeted’ when at 

work or continuously having to ‘tone down’ an aspect of their identity which is so central to them. Yet, both 

outsider groups can at times feel uncomfortable with the amplification of the others’ identity and beliefs. This, 

then should be taken as to mean there are many legitimate claims and no easy answers. Also, it should serve to 

show that those who argue for recognion should not only see themselves as recipients of such but also extend it 

to others, the difficulty being that this risk constituting another call for passing or covering. 

1233
 Yoshino, ‘The Myth of the Mainstream.(Law teachers)(Column)’ 
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In response to conformist pressures, including the simple fact that one may not get hired if an 

undesirable aspect of identity is openly shown in the workplace, religious employees will seek to 

‘pass’ as non-distinct members of the workforce. They then seek to ‘fit in’, to ‘be accepted’, to avoid 

hurtful and confrontational comments or unpleasant situations and so on. For some though passing is 

more challenging or not an option, in which case the non-conformity can carry a hefty cost. But 

passing or covering also entails costs. Muslim women wearing headscarves are visible and identifiable 

as ‘Muslim women’ and can face various negative consequences of stereotyping and stigmatization in 

everyday settings, ranging from exclusion from and disadvantaging in the workplace, to being stared 

at in stores, to more hostile treatment and even aggression and violence on the street. They may face 

hurtful comments and verbal or physical abuse for the mere fact that they are Muslim women (who 

wear a headscarf); which means their identity is penalized. But giving up on these practices also 

involves –personal and communal- losses: such costs may be less pronounced than in the case of what 

one could call ‘complete passing’, for instance the historical example of fair-skinned persons passing 

as white persons in pre and post-civil rights era U.S.
1234

 Historian Allyson Hobbs has explored stories 

of such black people ‘passing’ as whites between the 18
th
 and mid-20

th
 century America in ‘A Chosen 

Exile’: Black People Passing In White America (2014),
1235

 noting that while much talk regards the 

‘gains’ for these people, loss – ‘Loss of self. Loss of family. Loss of community’- is equally part of 

their story.
1236

 

On the other hand, for veiled women who work in the mainstream workplace, the ability to wearing a 

headscarf on the job may be a motivation or reason to tone down other aspects of their religious 

identity. In this sense, respect for religious identity does not stop at the right to wear religiously 

distinct dress since other concessions may have to be made in return. Accommodation in one area may 

very well lead to more relaxed, less reactive approaches on related issues, but this need not be the 

case: accommodation in one area can affect how employers and employees consider their positions 

and define their options. Different people will in the end respond in different ways to workplace 

demands and pressures: for instance, Lamghari notes that in the case of the MIVB in Brussels, a letter 

stressing the neutrality of the company without consulting workers led to the Muslim employees’ 

reactive behaviors of growing a beard and shortening the uniform pants.
1237

 As the opposite of 

‘wearing their religion lightly’ in the workplace, these workers opted to go ‘as far as possible’ under 

the given circumstances, raising existing tensions between drivers and management. Other people 

choose the ‘exit’ route. While there may be differences between the dynamics of coercive/explicit 
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 E.g. the 1934 film ‘Imitation of Life’ concerns the story of a black woman (trying to) live her life as a white 
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One can consider this type of ‘passing’ to basically amount to conversion. 

1236
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2014, NPR.org. 
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assimilation demands and more subtle/implicit assimilation expectations, either or the combination of 

both can lead to self-selection and (partial) self-exclusion, ranging from self-imposed limits on 

employment opportunities to pulling out of the labour market altogether. Seemingly benign non-

accommodation then results in exclusion through the mediation of ‘choice’. On the other hand, 

creativity may also be a strategy, not of covering or passing itself, but of concealing the act of passing 

and covering to stay true to one’s principles while reconciling conflicting demands. For instance, case 

law demonstrates how some Muslim women seeking to wear headscarves but not allowed to do so in 

the workplace find rather peculiar ways to adhere to their religious commitments while responding to 

realities on the ground. A German public school teacher tried to combine professional duties with 

religious beliefs by covering her hair and ears with a cap instead of a headscarf. This cap was not a 

religious symbol, she argued (while it was aimed at ‘covering up’ in accordance with her interpretation 

of Islamic tenants), yet the German court saw in it attempts to circumvent a ban on the headscarf. It 

even found that the cap ‘in this case’ was a symbolic object which contains a religious expression 

which violated the neutrality of the State, the right to parental education and the children’s religious 

freedom.
1238

 Even more strikingly, a Turkish school teacher attempted to reconcile conflicting duties 

by wearing a wig over her headscarf. However, the Turkish court reprimanded her –surely creative 

and seemingly desperate- attempts.
1239

 

 

View the issue of coping mechanisms from a more macro-level, one can observe different approaches 

facilitated or promoted under certain religions or dominant strands.  

One may question why certain religions such as Hinduism and Buddhism are largely absent from the 

employment law cases discussed. Sociological interviews conducted in the frame of RELIGARE can 

shed some light on this situation, by indicating that some faith groups have a level of adaptability 

towards the mainstream/dominant society or reflect non-litigious conflict-resolution preferences 

except in the most exceptional circumstances. Passing or covering may then not be merely a reactive 

strategy to conformist demands, but indeed one that is rooted in the religious tradition as such. This 

includes the case of Buddhists in the Netherlands and in France
1240

 and Hindu’s in the UK (versus 

Sikhs). The president of the largest Buddhist organization in the Netherlands (and chief Buddhist 

preacher at the Ministry of Justice and Dutch Prisons), Dharmachari Varamitra, stated the following: 

“Buddhism has never been dogmatic. Buddhists always adapt to the situation. […] A beautiful 

quotation of the Buddha reads, ‘As the ocean tastes like salt, my doctrine tastes like liberation’. So no 

restrictions but space and liberation. Then you shouldn’t try to come up with all kinds of dogmas of 

course, because that doesn’t leave any room for liberation. That is also the vulnerability of Buddhism. 
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 German Federal Labour Court decision of 20 August 2009 (See final WP4 report RELIGARE). 

1239
 The Turkish case of Kevser Sönmez (See final WP4 report RELIGARE). 

1240
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of six Buddhists of Asian origin) and yet there are no legal cases reported in the RELIGARE database. 
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[...] Buddhism fits into Dutch society. That’s also why Buddhism is growing so much. Secularisation is 

taking place. I actually prefer not to call it secularisation but rather a sort of deinstitutionalisation, 

because people are still religious or at least they are feeling religious. People cannot find what they are 

looking for in the old institutions and the old institutions aren’t capable of adapting themselves to what 

people want nowadays, and that is why so many people are attracted to Buddhism. It is also a good 

thing that Buddhism doesn’t have any history in the Netherlands. So people still have to figure out what 

works and what doesn’t, and how they are going to deal with possible issues.”
1241

 

 

Similarly, the following quote from a Hindu representative in the UK illustrates the ‘integrative 

approach’ of British Hindu’s on the issue of dress codes:  

“Hindus generally integrate very well in societies where they are not the majority. They do not normally 

ask for special favours, such as the right to wear certain dress. There are always exceptions as, within 

any community, you will have highly traditional, orthodox members who will make a big issue out of 

some minor issue. There will be issues like this arising from time to time but you must recognize that 

the whole community is not like that. Fortunately, Hindus coming at loggerheads at work due to the 

demanding of religious rights has been very rare, historically speaking. Once you start going down the 

route of providing religious exemptions in the workplace, there is no limit to it. There are such vast 

numbers of religions around that if they were all accommodated; the law will be so complicated and 

cumbersome. I would rather say that it is better to play along with the majority and keep the orthodox 

communities under control. Fortunately the youth are progressive so these problems will cease to exist 

in the future.”
1242

 

 

Based on this self-reflecting integrative approach, the Hindu representative argues accommodations 

for minorities in general should be limited. In contrast, for other religious groups, and especially under 

more orthodox interpretations, the situation may be different. It often makes a difference whether 

religions require specific activities or rather the abstinence of certain activities because of religious 

reasons.
1243

 One orthodox Jewish respondent, Ruben Vis in the Netherlands, explained the Jewish 

situation: 
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“I refer to Judaism, as a do-religion. The more you do, the better a believer you are and the better a Jew 

you are. So you really have to do certain things and abstain from other things. It is more about this than 

about meditating or about thinking about what is right. You really have to do all kinds of things, all 

kinds of acts. Judaism exists of 613 dos and don’ts, and together they form a complex aggregate of 

rights and wrongs, and these dos and don’ts vary from you shall not murder, you shall give money to 

the poor and other fundamental, generally accepted rules to rules that are only applicable to Jews. Non-

Jewish people probably wouldn’t understand what it’s all about. Well, in order to follow those second 

kind of rules [you sometimes need to be inventive and go above and beyond].”
1244

  

 

Islam is seen by various Muslim representatives in the Netherlands as a ‘flexible religion which allows 

for negotiating agreeable solutions in the workplace’, but this reflects a view under which adopting 

unilateral ‘coping mechanism’ are also promoted:  

“as a Muslim you really would like to pray, but at the same time Islam isn’t a religion that complicates 

everything. It can also make things easier. ... as a Muslim you need to say your prayers, so at least try to 

see if there is any possibility to pray and if there isn’t, then there just isn’t. […] you shouldn’t say, ‘I 

have to pray at 1 o’clock and at 3 o’clock’. No, you have to be prepared to do the 1 o’clock prayer at for 

example two-thirty. I mean, Muslims should also be flexible in these things. ... You’re there to work, 

and you can say your prayers in five or ten minutes. If you’re gone for 45 minutes, then I, as an Islamic 

employer, would also say, ‘Get out of here’. ... you just have to take your responsibility. You cannot 

abuse these kinds of arrangements. But stand up for your rights, absolutely.”
1245

  

 

But the clear trend amongst minority respondents is that it is a fact of life that not all wishes can be 

accommodated in the end, despite all efforts, reflecting a level of appeasement which goes with the 

status of minority. A Muslim respondent states that “ultimately we have to abide by the Dutch laws. 

And that is possible. You can only practice the ‘pure Islam’ when the circumstances are suitable for 

that. We currently live in a society where that is not the case. But we feel that the Dutch laws, that 

have been adopted in a democratic way, are also our laws, and we can change that process. So in 

certain cases you just have to adjust even if that hurts a lot.”
1246

 And a liberal Jewish respondent gave 

an anecdotal example of lack of accommodation, proceeded to justify it to conclude with ‘it’s not that 

bad’: 

“My wife served on the city council of Amsterdam, and once there was an important meeting on Yom 

Kippur or another important Jewish holiday, so she protested against it but of course it couldn’t be 

rescheduled, so she didn’t attend the meeting. That is unfortunate, and everyone then thinks this is not 

how it should have been, but to be honest, they didn’t lose any sleep over it. I don’t think it’s a good 

                                                           
1244

 RELIGARE, Dutch sociological report, p. 11. 

1245
 RELIGARE, Dutch sociological report, p. 31-32. 

1246
 RELIGARE, Dutch sociological report, p. 12-13. 
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thing and I’m not trying to justify it, but that’s kind of the price you have to pay for being different. The 

price of being a minority, actually. 

You cannot expect from the majority to take everything and everyone into consideration, you shouldn’t 

get upset about it. It can of course be annoying, but in general it actually isn’t dealt with that badly. It 

really isn’t that bad.”
1247

 

 

The fact that atheists, humanists and the unconcerned are clearly underrepresented in employment 

requests (and would thus not seem to ‘benefit’ from a right to reasonable accommodations) has not 

escaped the attention of secular respondents interviewed in the frame of RELIGARE. The –

understandable- concern is that in the course of attention for religious accommodations, the non-

religious are left with ‘the short end of the stick’. That reason, together with misunderstanding about 

what a legal reasonable accommodation duty would entail, explains arguments against legislating 

reasonable accommodations. E.g. in the UK, a pro generally pro-accommodations secular respondent 

said “It cannot be the case that people without a religious conviction are always the fall guy and 

always have to come to work. Then a Jew could choose Saturday, a Christian Sunday and a Muslim 

Friday.” Similarly, humanist advocate David Pollock said:  

“Our concern is with people who aren’t religious or have other religious views and are not making any 

demands, should not get the short end of the stick. If all Christians, for example, turned around and said 

‘none of us are going to work on Sunday’ and so they get their weekends to spend with their families 

and so on and it’s the non-religious, or the Muslims, who work on Sundays and don’t get rest on the 

weekends. If Muslims demand to get three months off to go to hajj or something etc; there comes a 

limit to what reasonable accommodation can cover. Attempts to turn a restroom into a prayer room and 

freeze out any other use of it - one would want to stop short of that. If Muslims want to go and pray two 

or three times during the working day, and that in itself can be accommodated, then, okay, let them do it 

in the restroom and do whatever they want in the room during the while, but at lunchtime it should be 

free and available to everyone and let everyone not feel inhibited.”
1248

 

 

Thus there are some responses which explain on the side of employees what coping mechanisms are 

adopted and to what extent covering and passing is promoted through internal justifications. But 

religious minorities respond, sometimes react, to what goes on in society. Capturing the circular 

dynamic is challenging. Together, such perspectives on coping mechanisms –both individual and 

collective- provide context for the persistence or lack of various kinds of legal cases arising in practice 

in the case study countries. As said, such legal claims, ultimately to be regarded as the tip of the 

iceberg, have been raised with respect to religious dress, religious time, objections to work duties and 

a variety of other matters, which will be discussed below.  

 

                                                           
1247

 RELIGARE, Dutch sociological report, p. 38. 

1248
 RELIGARE, UK sociological report, p. 6. 
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With regard to religious dress and grooming, the hijab or the Islamic headscarf –unsurprisingly- takes 

center stage. Other dress and grooming practices (Sikh turban; Jewish kippah; Christian cross, 

beards…) have also posed problems. The courts in the case study countries have taken different 

approaches to these conflicts, using particular arguments to come to results reflecting more or less 

discretion for employees and more or less mandated accommodation for workers. Noticeably, most 

cases relate to front-office workers (e.g. cashiers, bus drivers, and also –in the public sector- teachers); 

which points to the fact that the visibility of distinctly religious dress is regarded as problematic by 

private sector employers and/or their customers. The case law, combined with other sources 

(sociological reports), confirms a pattern whereby religiously distinct workers are routed to the back-

office, a problematic tendency that may be symptomatic of a European discomfort with the existence 

or visibility of heterogeneity. But in some circumstances, neutrality or image-based arguments have 

been mobilized for back-office workers such as cleaning staff, in response to the (discriminatory) 

wishes of the service users. With arguments for the restriction of religious dress often directly or 

indirectly referring to customers’ bias and wishes, one can consider employers to be in a non-enviable 

position. As gatekeepers or ‘distributive agents’,
1249

 employers may argue their entrepreneurial 

discretion in matters of dress and staff appearance but ultimately need to respond to ‘realities on the 

ground’ with biased customers –even if not form a great/the greatest portion- often being unequivocal 

and vocal. With the rise of right-wing parties, and a biased vote being considered a legitimate vote
1250

 

grocery store customers feel vindicated to complain about a saleswoman’s headscarf, to ask for a 

doctor who is not ‘visibly a Muslim’, or assign a temp agency to find workers who are ‘one of our 

own’. The unease of the white, native populations with immigration, Islam and ‘multiculturalism’ is 

recorded in the rise of the right-wing and the shifting of the centre to the right, but it also has 

exclusionary effects in the labour markets. Right-wing politicians who question racism and 

discrimination as being a relevant factor or raise their shoulders when asked for the causes of the 

undeniable socio-economic disadvantaged positions of ethno-cultural minorities should look in their 

own midst for part of the answer.
1251

  

Religious dress conflicts are thus clearly a charged topic, and attempt will be made to place the 

domestic case law in its appropriate socio-political context, without being exhaustive in this regard. 

On the other hand, one may consider that religious time conflicts carry less emotional connotation. 

The second accommodation topic discussed are the various professional- religious time conflicts 

raised by Muslims, (and to lesser extent) Jews, Seventh-day Adventists and other Christians mostly. A 

                                                           
1249

 Somek. 

1250
 E.g. in the case of Vlaams Belang, see text by Jan  Blommaert, ‘Vaarwel Vlaams Belang? De verkozenen 

zijn weg, hun ideeën niet’ Knack  <http://www.knack.be/nieuws/belgie/vaarwel-vlaams-belang-de-verkozenen-

zijn-weg-hun-ideeen-niet/article-opinion-145809.html> ; Infra. 

1251
 E.g. Interview with N-VA politician Liesbeth Homans J. De Ceulaer and W. Pauli, ‘Liesbeth Homans: 

‘Jammer dat men te pas en te onpas over racise spreekt' ’ Knackbe . 
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third ‘knapsack’ category may be assigned as ‘miscellaneous accommodation requests’ related to 

objections to hard job duties (e.g., handling pork/alcohol) or softer socialization-related practices (e.g. 

shaking hands). The level of emotional charge these carry differs from the practices discussed and the 

country surveyed. Most of these miscellaneous accommodations relate to Muslims, whose 

assertiveness is sometimes considered cause for concern. Yet, the issues that have arisen in case law 

only represent a small batch of actual cases on the ground. In the case of shaking hands, for instance, 

there has not been a legal case in Belgium, but a number of controversies have been reported. If the 

mode of reporting on such controversies and opinions published in newspapers are any indication, the 

workers involved are strategically wise not to bring their claim in legal form. Such accommodation 

issues may be assign of our time where countries are seeking appropriate ways to manage cultural and 

religious diversity, but religious people have for much longer time raised conflict issues in secular 

societies. In the case of Christians, ‘old’ accommodation requests have oftentimes already led to 

legislation or more established solutions,
1252

 e.g. conscientious objections to abortion/euthanasia while 

newer ones, e.g. refusing marriage registrars, are still to be worked out. 

 

In what follows, I seek to provide a background on the three European country studies of Belgium, the 

Netherlands and the UK, with particular focus on the appropriate context for the analysis of the case 

law, including the realities of religious and ethno-cultural diversity; the socio-economic data 

dimension which points to problematic employment participation of Muslims and other religious 

minorities; and (as intro to the case law discussions) the legal dimension with regard to non-

discrimination law.
1253

 However, complete parallelism was impossible as each case study revealed its 

own dominant discourse or preoccupation when one reviews the issue addressed here more from a 

more broad societal perspective. In Belgium, the leading story is one of ‘neutrality discourse –at 

times- gone wild’ and correlated with this is the domination of Flemish nationalism as the defining 

feature of the country’s future in various aspects: determining the relations with ethno-religious 

minorities in Flanders and determining the shape of the country’s political future as a whole. The 

                                                           
1252

 These can be accommodations or special protections. E.g. In the UK, blasphemy is a crime but only where 

the Christian faith is insulted; attacking this under article 9 and 14 ECHR proved not successful in ECommHR, 

Choudhury v. UK, App. No. 17439/90, 12 HRLJ 172 (1991) (applicant had sought criminal prosecution against 

Salman Rushdie as author of the book ‘Satanic Verses’ and his publisher for blasphemy against Islam but the 

application was dismissed on the basis that the offence of blasphemy only related to Christianity under British 

law); More specifically, the Commission declared the application to be inadmissible since: “The question in the 

present case is therefore whether the freedom of Article 9 (Art. 9) of the Convention may extend to guarantee a 

right to bring any specific form of proceedings against those who, by authorship or publication, offend the 

sensitivities of an individual or of a group of individuals. The Commission finds no indication in the present case 

of a link between freedom from interference with the freedoms of Article 9 para. 1 (Art. 9-1) of the Convention 

and the applicant's complaints. Accordingly, this part of the application must be declared incompatible ratione 

materiae with the provisions of the Convention within the meaning of Article 27 para. 2 (Art. 27-2).” 

1253
 http://www.oapen.org/search?identifier=448184 (Rinus Penninx's heuristic model makes, within integration 

research, a similar distinction between three relevant dimensions: the socio-economic, the ethno-cultural and the 

legal-political aspects). 

http://www.oapen.org/search?identifier=448184
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persistence and reach of discrimination, but the ineffectiveness of the law’s/lack of application, in the 

Belgian context is illustrated by the various temp agency affairs. The leading story in the unitary 

Netherlands, on the other hand, focuses much less on nationalism, except that under an increasingly 

anti-multiculturalist rhetoric there are arguments that ‘respect for the dominant Dutch culture’ needs to 

be emancipated and demands on minorities need to include adherence to Dutch standards. The retreat 

from multiculturalism, with the shift in citizenship conception towards a more thick conception while 

still reminiscent of the more typical liberal, accommodative approach, together with the acceptance 

and promotion of confrontational interpretations of the freedom of speech (as the Netherlands ‘first 

freedom’
1254

) are core elements of the leading story in the Netherlands. These policy shifts and 

hardening political and societal discourses have had undeniable effects in various areas of life, 

legitimizing exclusion and discrimination of Muslims and other ‘foreigners.’ With the rise of right-

wing parties such as the Vlaams Blok/Belang and N-VA in Belgium, and Lijst Pim Fortyn and Geert 

Wilders’ PVV in the Netherlands, the political centre has been shifted to the right over time, making 

naming and blaming non-assimilationers a more urgent concern than seeking to find solutions for 

diversity in society. In the UK, the right has remained much more isolated, but the shift and retreat 

from multiculturalism has also been proclaimed. The leading story in the UK is thus of a different 

nature, and involves a generally progressive (minority) race policy in a post-colonial post-empire state 

which by utilizing the prism of race/ethnic minority relations has triggered an ethnification of the 

oppressed working class. Indeed, the issue of class struggles plays a much more prominent role in the 

UK, a much more unequal society –as indicated by the table below- where opportunities are rigged in 

the favor of the (often white) rich middle and upper classes. 

 

  

 Income inequality 

(2012, wiki)  

Income inequality 

UN R/P 10%
1255

 

Human development 

index (2012) 

Belgium Gini: 26.3 (low) 8.2 0.897 (very high; 17th) 

The Netherlands Gini: 25.8 (low: 111th) 9.2 0.921 (very high: 4th) 

The UK Gini: 32.8 (medium: 

33rd) 
13.8 0.875 (very high: 26th) 

The US Gini: 36.9 (medium: 

39th) 

15.9 0.937 (very high; 3rd) 

Canada  Gini: 32.1 (medium: 

103rd) 

9.4 0.911 (very high: 11th) 

 

 

Economic and demographic data in 2010, in absolute values 

                                                           
1254

 Netherlands Institute for Human Rights, Onderzoek Mensenrechten, 2013, 

http://www.mensenrechten.nl/publicaties/detail/18971. Research on human rights in the Netherlands revealed the 

freedom of expression is the most known human rights in the Netherlands. 46% of respondents were able to 

name this human right; however, 30% of the Dutch were unable to name any human right.  

1255
 I.e. the ratio of the average income of the richest 10% to the poorest 10%. 

http://www.mensenrechten.nl/publicaties/detail/18971
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country Population  Total annual state 

public 

expenditure (incl. 

federated entities) 

GDP per capita Average gross 

annual salary 

Belgium 10.839.905 240.693.600.000 32.400 € 39.165 € 

Netherlands 16.655.799 301.236.000.000 35.414 € 50.900 € 

UK-England and 

Wales 

55.200.000 569.089.000.000 21.547 € 31.728 € 

UK-Northern 

Ireland 

1.799.392 18.898.000.000 18.155 € 26.895 € 

UK-Scotland 5.222.100 (na) 22.632 € 28.915 € 

 

Source: CEPEJ (European Commission for the Efficiency of Justice) evaluation report 2012 

(information on 2010 provided by countries), Table 1.1., p. 12, 

http://www.coe.int/t/dghl/cooperation/cepej/evaluation/2012/Rapport_en.pdf (na: not available) 

 

1.2. THREE EUROPEAN CASE STUDIES: SOCIETAL CONTEXT AND 

LEGAL BACKGROUNDS 

 

The European Union consists of mainly Christian Member States.
1256

 Of the case study countries, 

Belgium is predominantly Catholic, the UK is predominantly Protestant while there are roughly equal 

numbers of Catholics and Protestants in the Netherlands. It is said that here “[w]ith the important 

exception of Northern Ireland, differences between Catholics and Protestants no longer give rise to 

significant tensions and discrimination in the employment field.”
1257

 

In all three case study countries, after Christians and the none-affiliated, the largest religious 

minorities are Muslims. Most Muslims in Europe have a migration-background and –despite their 

internal diversity which oftentimes is substantial- are also ethnically distinct as compared to the 

majority people in the country of settlement. The background of Muslims and other ethno-religious 

minorities differs somewhat across various EU member states, reflecting post-colonization migration 

flows, guest-worker programs following WWII and family reunification movements, and refugee 

flows. As a result of these various movements, the largest non-EU minority ethno-religious groups 

within Belgium are of Moroccan, Turkish and Congolese origin. In the Netherlands, people of 

Moroccan, Turkish, Antillean and Surinamer origin form the main minority groups, which are also the 

                                                           
1256

 The potential accession of Turkey, with a predominantly Muslim population, would be a significant 

deviation in this regard. Some have argued Turkey (recognized as a candidate in 1999, after applying for 

membership since 1987) should not be admitted to the EU in part because it is a predominantly Muslim country 

(albeit in a secular state). E.g. http://www.debatingeurope.eu/focus/infobox-arguments-for-and-against-turkeys-

eu-membership/#.Uy-_6dFOUdU (“As an overwhelmingly Muslim nation, Turkey’s cultural traditions are 

fundamentally different from that of Christian Europe.”) 

1257
 Pitt, p. 203. 

http://www.coe.int/t/dghl/cooperation/cepej/evaluation/2012/Rapport_en.pdf
http://www.debatingeurope.eu/focus/infobox-arguments-for-and-against-turkeys-eu-membership/#.Uy-_6dFOUdU
http://www.debatingeurope.eu/focus/infobox-arguments-for-and-against-turkeys-eu-membership/#.Uy-_6dFOUdU
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subjects of Dutch minority and integration policies, with Indonesians (mainly descendants of Indo’s) 

also being numerous but being considered largely ‘assimilated’ in Dutch culture and society since their 

arrival starting post WWII and thus not the subject of integration policies. The largest Muslim groups 

in both Belgium and the Netherlands are thus formed by Moroccan and Turkish first, second and 

further generations, while ethnic diversity is a more prominent feature comparatively in the 

Netherlands, where Antillians, Surinamers and Molukkers add colour to the mix. In contrast, in the 

UK, Muslims come predominantly from Indian, Pakistani or Bangladeshi backgrounds, and Muslims 

from North Africa and Turkey form much smaller groups. The UK is also home to considerable 

numbers of Hindu’s and Sikhs. Changes in the religious mark-up of Europe – ‘a continent of 

emigration more than immigration’
1258

- means challenges which resemble those with which 

immigration countries like the United States, Canada, and Australia have been faced with are now 

present in Europe:  

“Islam is not the only growing religious group to arrive on the European scene, but at least among the 

European popular media, it is the most prominent. With the Salman Rushdie, headscarf, and Danish 

cartoon affairs, not to mention the post-7/7/2005 world, some have described the religiosity of Muslim 

immigrants in relation to Europe’s tradition of secularization (Kastoryano 2007) as a ‘clash of 

civilizations’ (Huntington 1993). As Zolberg and Woon (1999) describe, Muslims have become the 

definitive outsider all so common in the discourse surrounding politics of immigration. Muslim identity 

is further complicated since, unlike the United States, religion is not a bridge but instead a barrier to 

incorporation within Europe (Foner and Alba 2008).”
1259

 

 

In the context of a Belgian workplace field research which will be discussed more elaborately below, 

Lamghari notes that amongst various company managers there was a tendency to conflate 

‘ethnoreligious diversity’ with the dichotomy Muslim- non-Muslim,
1260

 which aptly characterizes the 

Belgian context to a much stronger extent than in the case studies of the Netherlands and the UK. 

With regard to Muslims, it cannot be ignored that political discourse across Europe has grown more 

and more fierce, spreading stereotypes and instilling fear and concern in the majority population, 

which surveys have found has grown less comfortable with the presence of these quintessential 

‘others’ over the years. Fear of and discomfort with Muslims
1261

 was clearly present before 2001, with 

the Vlaams Blok obtaining its best election result in Flanders in November 1991 with a strong anti-

                                                           
1258

Connor, p. 380. For the Netherlands, see Pieter Lakeman, Binnen zonder kloppen, Nederlandse 

immigratiepolitiek en de economische gevolgen, 1999, referred to in Blok, p. 250. (in 1950 Queen Juliana held 

in her Queen’s speech that ‘the Netherlands was full, partially overfull’ and half a million young Dutch workers 

were encouraged to emigrate to Australia and New Zealand; this led to shortages in labour in the second half of 

the 1950s, when foreign guestworkers had to be recruited.)   

1259
 Connor, p. 380. 

1260
 Lamghari, p.101. 

1261
 See Zan Strabac and Ola Listhung, “Anti-Muslim prejudice in Europe: a multilevel analysis of survey data 

from 30 countries”, Social Science Research 37, 2008, p. 268–86. 
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Muslim program.
1262

 Visible signs of difference in religious dress, in a context where socio-economic 

positions are highly unequal, have been “seen to illustrate ‘unwillingness by Muslims to integrate’ or 

an intention to ‘impose values at odds with European identity’. … issues such as forced marriage, 

perceived as a Muslim practice, have similarly been cited to corroborate these ideas.”
1263

  

In both Belgium and the Netherlands, the rise of political parties promoting an anti-immigrant and 

anti-Muslim agenda must be noted, as this is certainly a factor in responses to and in debates 

surrounding religious accommodations. In the Belgian 2004 regional elections, the Vlaams Belang 

received almost 25%, meaning that one in four Flemish voters have given their vote to an extreme 

right-wing political party unequivocally hostile towards immigrants and Muslims. “For Flemish 

voters, a vote for the Blok is already seen as a legitimate option.”
1264

 In the Dutch 2012 general 

elections, the PVV of Geert Wilders received 15.45% of the votes, becoming the third largest party 

after the VVD (liberals) and PvdA (socialists), making anti-immigration/anti-Islam parties hardly a 

fringe phenomenon but rather forming an additional ‘pillar party’. This socio-political development, 

reinforced by persistent stereotypical portrayal of immigrants and Muslims in the media has been 

leading to increased ‘lived hostility’ which can hardly be conducive to the will of minorities to 

integrate in such societies. Yet, the dominant political reaction to this situation, reflecting a certain 

lack of patience despite considerable improvements and success stories, has been to emphasize the 

obligations of minorities to integrate and to give up aspects of identity which are seen as obstacling a 

more complete national unity. Otherness is seen as threatening unity and solidarity. This may be both a 

cause and consequence of the success of the right-wing, forming a vicious circle. Voters who feel 

threatened will be more likely to vote for anti-immigration parties. Even if such parties do not gain 

executive power,
1265

 it is undeniable that they move the party programs of the mainstream parties 

                                                           
1262

 In its very beginning, the Vlaams Blok was mainly anti-Semitic (and it still supports amnesty for wartime 

Nazi collaborators) , but it changed its discourse to target immigrants and Muslims. In the 1991 elections (‘Black 

Sunday’) the majority parties suffered defeat, and the Vlaams Blok received 6.6% of the votes increasing its 

seats in the Belgian Chamber of representatives from 2 to 12. After the Vlaams Blok (the three associations 

affiliated with the party) was condemned for inciting racial hatred in 2004 by the Cour de Cassation, which led 

to the Vlaams Belang being set up as its successor and distancing itself from some of the most extreme earlier 

positions. In the 2004 regional elections, the Vlaams Belang was the largest party having received 24.2% of the 

votes; in the 2007 general elections it obtained 12% of the votes, its highest percentage yet. With the success of 

the N-VA the popularity of the Vlaams Belang is now dwindling, although the party has succeeded in pulling the 

political centre in Flanders to the right. Jan Erk, “From Vlaams Blok to Vlaams Belang: The Belgian Far-Right 

Renames Itself,” West European Politics, Vol. 28, No. 3, 493 – 502, May 2005.  

1263
 AmnestyInternational, p. 12 (noting that political parties and the public sometimes throw problematic 

practices which violate human rights, such as forced marriages, in the same pile as issues which are covered 

under freedom of religion, including the right to wear religious dress).  

1264
 Jan Erk, “From Vlaams Blok to Vlaams Belang: The Belgian Far-Right Renames Itself,” West European 

Politics, Vol. 28, No. 3, 493 – 502, May 2005, referring to De Winter, Lieven (2004). Interview in Le Soir, 9 

November, 4. 

1265
 E.g. the cordon sanitaire in Belgium, a 1992 agreement between the mainstream political parties to not make 

any executive coalitions with the Vlaams Blok/Belang. See Jan Erk, p. 4 (every party has critics who do not 

support the cordon sanitaire, especially following its re-branding into the Vlaams Belang in 2004). In the 
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further and further to the right, thus (re)shaping political options for all voters.
1266

 The causes that lead 

to the white majority vocally expressing feelings of being ‘threatened in their own country’ may be 

real and needs addressing, but ‘solutions’ channelling fears and hostilities towards minorities carry 

real consequences for groups which are scapegoated in society, in the media and in the political arena.  

 

 

1.2.1. Belgium: between progressivism and conservatism. Ethno-religious diversity drenched 

in a tub of socio-political sub-state nationalism. ‘L’affaire de temp agencies’: illustrating 

pervasiveness of discrimination against ethnic-cultural minorities 

 

“Vous songez à venir travailler en Belgique? Vous avez peut-être déjà pris la 

‘grande décision’ ? Nous, Belges, sommes heureux que vous veniez apporter 

vos forces et votre intelligence….Nous vous le répétons: les travailleurs 

méditerranéens sont les bienvenus en Belgique.”1267
 

Belgium has longstanding experience with various forms of diversity. Its experience with ideological 

forms of diversity explains the pillarized structure of society which was once dominant and today is 

tempered but still reminiscent in various institutional arrangements including the separation lines in 

political parties, trade unions, newspapers, mutualities and so on. Linguistic (and cultural) diversity 

has been the trigger for extensive efforts being pumped in processes of a bipolar and centrifugal 

federalization,
1268

 which may one day lead to a confederal model. Arguably though, Belgium has 

engaged far more reluctantly with the ethnic, cultural and religious diversity which is largely the result 

of migration starting the end of WWII, and in particular since 1964. The year 2014 marked the 

occasion of ‘50 years migration’ (since the agreements were signed with Turkey and morocco to bring 

over guestworkers in 1964), and this was celebrated/commemorated in Belgium with numerous 

debates, events, and wide attention for the stories, achievements and challenges of the many ‘children 

of migration’. Yet this also cam e in a time where the most popular party in Flanders, the N-VA 

minimizes and to some extent legitimizes racism and discrimination by stressing the importance of the 

Dutch language and linking disparate impacts in employment and education consistently to the lack of 

                                                                                                                                                                                     
Netherlands, the PVV of Geert Wilders after the 2010 elections provided support for the liberal-conservative 

coalition’s small majority in parliament.  

1266
 Jan Erk, “From Vlaams Blok to Vlaams Belang: The Belgian Far-Right Renames Itself,” West European 

Politics, Vol. 28, No. 3, 493 – 502, May 2005 (“Vlaams Blok has also managed to pull the political centre 

towards the right in Flanders. Mainstream Flemish parties have felt the necessity to incorporate aspects of the 

far-right agenda.” Various stances which were once ‘uncompromising Vlaams Blok’ positions were 

subsequently endorsed by the mainstream parties) 

1267
 Institutut belge d’Information et de Documentation, ‘Vivre et travailler en Belgique », 1965, p. 3. Excerpt 

from brochure distributed in Morocco, Tunesia and Algeria in 1963 by the Belgian Ministry of Employment. See 

Lamghari, p. 35-6.  

1268
 See generally, Marleen Brans, Lieven De Winter and Wilfried Swenden (eds), The politics of Belgium : 

institutions and policy under bipolar and centrifugal federalism, Oxon : Routledge, 2009; John Fitzmaurice, The 

politics of Belgium : a unique federalism, London : Hurst, 1996. 
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language abilities of minorities (even in response to question why highly educated ethnic minorities 

are facing worse employment prospects
1269

). Many argued there was little to celebrate, the Flemish 

Migration-and Intergrationmonitor in 2013 showed that almost half of the Flemish interviewees (45%) 

preferred living in a neighbourhood with only native Belgians, while 38% prefers a neighbourhood 

where Belgians are in the clear majority.
1270

 Also, 47% of the respondents agreed with a statement that 

migrants came to Belgium to (ab)use (‘profiteren’) the social security system, and 40% considered 

Islam as a threat towards the Belgian culture and habits (but half of the respondents considered the 

cultural diversity to be an enrichment for society). Since over half of the respondents (51%) had never 

been in touch with ethnic-cultural minorities in their neighbourhood, this also implied a level of 

parallel communities and little contact amongst the various communities.
1271

 

Despite the fact that Belgium is considered an ‘artificial state’-in the words of a eurosceptic MEP 

insulting the Belgian President of the European Council ‘pretty much a non-country’
1272

- (substate) 

nationalism is a strong feature of the political model reflecting on approaches towards issues such as 

immigration, ethnic-cultural minority integration and religious accommodations. It is, however, much 

stronger on the Flemish, where the surge of sub-state nationalism is an important feature in explaining 

the model of competing loyalties model with state and religion (especially Islam) being placed in 

conflict.  

 

Religious diversity in Belgium 

The Belgian Constitution of 1831 can be considered traditionally liberal. Amongst others, it 

guarantees the freedom for religion
1273

 (freedom of worship-‘vrijheid van eredienst’)
1274

, protects 
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 E.g. the alderman for diversity/OCMW chairwoman in the city of Antwerp Liesbeth Homans (N-VA), and 

since July 2014 the Flemish Minister for Local Government, Poverty Reduction, Housing, Civic Integration, 

Equal Opportunities, Cities and Social Economy, in an interview with Knack responded she had no idea why 

highly educated ethnic minorities have a much harder time to get a job offer: ‘I don’t know, you have to ask the 

people involved’ but she found it ‘a pity that racism is always dragged in the debate’ and ‘refusing to go along 

with the story that all Flemis are racists’, before turning the tables to say she thought it was equally disturbing to 

her that girls with short dresses are being scolded for ‘whore’. See De Ceulaer and Pauli, . 

1270
 Flemish Migration and Integrationmonitor 2013, discussed in A. De Boeck, ‘Bijna helft Vlamingen houdt 

niet van migranten’ De Morgen . Roughly the same attitudes were measured for men and women, but younger 

and higher educated people tended to have a better attitude than more older people and lower-educated. 

1271
 Flemish Migration and Integrationmonitor 2013, discussed in De Boeck, .; see discussion also in Rachida 

Lamrabet, ‘‘(Opinion) Who puts an end to the long Flemish grieving process?’ De Morgen .  

1272
 X., ‘Ukip's Nigel Farage tells Van Rompuy: You have the charisma of a damp rag’ the Guardian . 

1273
 De Pooter, p. 51, notes that the legal literature often speaks of the ‘vrijheid van eredienst’ (freedom of 

worship) where it fact the ‘godsdienstvrijheid’(freedom of religion) is meant, worship being only one component 

of religious practice. (Article 19: La liberté des cultes, celle de leur exercice public, ainsi que la liberté de 

manifester ses opinions en toute matière, sont garanties, sauf la répression des délits commis à l'occasion de 

l'usage de ces libertés.). 

1274
 So the Belgian Consitution does not explicitly protect the freedom of conscience or thought (the forum 

internum); according to Senelle, R., Commentaar op de Belgische Grondwet, Brussels: Ministerie Buitenlandse 

Zaken, 1974, p. 36, the founding fathers had the religious wars in mind and wanted to mention the freedom of 

worship, in the sense of manifestation of religion, even before addressing the freedom of conscience which is 
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religious worship from (state)
 1275

 interference
1276

 as well as the negative aspect of the freedom of 

religion,
1277

 and declares the equality under the law and before the law.
1278

 The largest organized 

religions are recognized in Belgium: Catholicism (Act of 18 Germinal X), Protestantism, Anglicanism 

and Judaism (Act of 4 March 1870), Islam (Act of 19 July 1974) and Orthodoxy (Act of 17 April 

1985). Humanism is also recognized on par with the religions and receives similar benefits because of 

this (comparatively seeing, unique) status. Buddhists and Hindus, amongst others, have also submitted 

files to request recognition. Despite its clear Christian heritage, Belgium has in the past objected to 

any reference to Europe’s Christian heritage in the defunct Constitutional Treaty.
1279

  

 

When it comes to the religious composition of the Belgian population, exact numbers are hard to come 

by. The Census does not record religious affiliation so that various methods can be used to obtain 

‘guestimates’. The dominant majority is clearly of Roman-Catholic conviction, Belgium’s traditional 

religion, although a great number of people are secularized and do not practice in traditional form. 

Churches, fixtures of Belgium’s landscape and architecture, are notorious for ‘running empty’.
1280

 In 

Flanders in 1976, 36% attended weekly church services, but by 1998 this was 13% and in 2009 that 

had come down to only 5.4%; so that “if the trend continues, by 2016 churches will be empty on 

Sundays.”
1281

 However, Belgians do refer back to Christian traditions at important junctures in their 

                                                                                                                                                                                     
broader. The idea was, however, that the law and legal protection are irrelevant to ‘internal religious life’ as long 

as it is not manifested: the right to conscience was considered ‘too evident’ to merit mention in the Constitution, 

and the Cour de Cassation has held the right to conscience is silently included/implied in the protection for 

freedom or religion. De Pooter, p. 52. Similarly, the freedom to have an opinion, is not expressly protected in the 

Constitution, but its expression is (in art. 19). 

1275
 Article 21 : “De Staat heeft niet het recht zich te bemoeien met de benoeming of de installatie der bedienaren 

van enige eredienst of hun te verbieden briefwisseling te houden met hun overheid en de akten van deze 

overheid openbaar te maken…” 

1276
 Religion is also protected with criminal law sanctions, since certain crimes against religious [representatives] 

or religious objects carry penalties. See articles 142-146 Penal Code De Pooter, p. 95-97: Already in the 19
th

 

Century, some authors had argued that these provisions were in violation of the Belgian Constitution, more 

specifically violated the separation between Church and State since they provided special protection to religions, 

but this remained a minority. De Pooter states that, e.g., Article 144 Penal Code does not protect the sacred 

nature of a religious object but that its purpose is to protect the hurting of religious feelings/sentiments, thus the 

freedom of religion is being protected.  

1277
 Article 20 : “Niemand kan worden gedwongen op enigerlei wijze deel te nemen aan handelingen en aan 

plechtigheden van een eredienst of de rustdagen ervan te onderhouden.” 

1278
 Article 10… De Belgen zijn gelijk voor de wet/ Les Belges sont égaux devant la loi… ; Article. 11 Het genot 

van de rechten en vrijheden aan de Belgen toegekend moet zonder discriminatie verzekerd worden/ La 

jouissance des droits et libertés reconnus aux Belges doit être assurée sans discrimination…. ; for the difference 

between ‘gelijkheid voor de wet-gelijkheid in de wet’ see Handboek Discriminatierecht, p. 2. 

1279
 François Foret and Virginie Riva, Religion between Nation and Europe: The French and Belgian ‘No’ to the 

Christian Heritage of Europe, West European Politics, 2010, Vol.33(4), p.791-809. France also objected, yet its 

objection was grounded in an all-encompassing concept of laïcité.  

1280
Pieter Lesaffer, ‘Kerken lopen zeer geleidelijk helemaal leeg’ De Standaard . 

1281
 Lesaffer, ‘Kerken lopen zeer geleidelijk helemaal leeg’. (“Jaar na jaar neemt het zondagse kerkbezoek af. 

Als deze evolutie doorzet, zit er in 2016 niemand meer in de mis.”) 
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lives: from a first communion to marriage, baptism and death.
1282

 Catholicism is said to be the religion 

of 57% of the population, while Protestants (1.7%) and Orthodox Christians (0.3%) constitute but very 

small numbers. Islam is the second largest religion, with 6% of the population adhering to this 

migration-religion (3.9% in Flanders, 4% in Wallonia, 25.5% in Brussels).
1283

 Amongst the ‘Muslims’ 

too there are also important differences in religiosity.
1284

 With more than 600.000 Muslims, this group 

is already ten times as populous than the Jewish minority before the Second World War.
1285

 There are 

also distinct communities of Jews, notably in Antwerp and in Brussels. Other religions, such as 

Sikhism, Hinduism, Jainism and Buddhism, are also present but constitute small –growing- portions. 

This leaves still large numbers of non-religious people: one small scale survey (based on 500 

respondents) saw this group as constituting 31%.
1286

 Some Belgians have largely negative, even 

condescending views about religion and religionists. In a survey conducted by Ipsos Mori in 2001, 

47% of Belgians who had a religion considered it to be important in their lives, compared to 85% in 

the U.S., 63% in Canada and 52% in Great Britain.
1287

 In the same survey when asked whether 

respondents agree with the statement ‘does religion provide the common values and ethical 

foundations that diverse societies need to thrive in the 21
st
 century?’ only 21% of Belgians agreed 

(only the Swedes scored lower with 19%, while Americans agreed 65%, Canadians 35% and in Great 

Britain 29%).
1288

 

 

Belgium: socio-economic situation of ethnic minorities as a proxy for assessing the situation of 

Muslims and other predominantly non-white religious minorities 

 

                                                           
1282

 Lesaffer, ‘Kerken lopen zeer geleidelijk helemaal leeg’. 

1283
 http://www.npdata.be/BuG/100/ (‘In België wonen 628.751 moslims’) Calculation by sociologist Jan 

Hertogen. Methodology based on percentages of Muslims in the country of origin. This, however, may result in 

over- or underevaluation. 

1284
 See Derya Gungor, Fenella Fleischmann and Karen Phalet, ‘Religious identification, beliefs, and practices 

among Turkish Belgian and Moroccan Belgian muslims: intergenerational continuity and acculturative change’ 

42 Journal of Cross-Cultural Psychology 1356, p. 1356-1374 (Using the cross-cultural TIES (“The Integration of 

the European Second Generation”) surveys among adult community samples of Turkish and Moroccan Belgian 

Muslims in two cities (Ns = 500 and 481) and arguing that ‘religious life of the second generation is part of a 

continued orientation toward the heritage culture in acculturating families and communities.’) 

1285
 http://www.npdata.be/BuG/100/. 

1286
 http://www.fgi-

tbff.org/sites/default/files/elfinder/FGIImages/Research/fromresearchtopolicy/ipsos_mori_briefing_pack.pdf 

(Ipsos Global @dvisor survey, views on globalization and faith, in 23 countries, July 2011) 

1287
 http://www.fgi-

tbff.org/sites/default/files/elfinder/FGIImages/Research/fromresearchtopolicy/ipsos_mori_briefing_pack.pdf 

(12,374 respondents across 24 countries, April 2011) 

1288
 http://www.fgi-

tbff.org/sites/default/files/elfinder/FGIImages/Research/fromresearchtopolicy/ipsos_mori_briefing_pack.pdf. 

(Basd on. 500 - 1000 residents aged 16 – 64 in 23 countries). 

http://www.fgi-tbff.org/sites/default/files/elfinder/FGIImages/Research/fromresearchtopolicy/ipsos_mori_briefing_pack.pdf
http://www.fgi-tbff.org/sites/default/files/elfinder/FGIImages/Research/fromresearchtopolicy/ipsos_mori_briefing_pack.pdf
http://www.fgi-tbff.org/sites/default/files/elfinder/FGIImages/Research/fromresearchtopolicy/ipsos_mori_briefing_pack.pdf
http://www.fgi-tbff.org/sites/default/files/elfinder/FGIImages/Research/fromresearchtopolicy/ipsos_mori_briefing_pack.pdf
http://www.fgi-tbff.org/sites/default/files/elfinder/FGIImages/Research/fromresearchtopolicy/ipsos_mori_briefing_pack.pdf
http://www.fgi-tbff.org/sites/default/files/elfinder/FGIImages/Research/fromresearchtopolicy/ipsos_mori_briefing_pack.pdf
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Immigration has without doubt been the main generator for increasing ethno-religious diversity. 

Guestworker programs were set up after WWII
1289

 to recruit workers for the mines and other industries 

essential in the rebuilding of the country, first from the Mediterranean and starting the sixties from 

Turkey and North African countries like Morocco, Tunisia and Algeria, of which the quote above 

bears witness. Mainly low-skilled workers from the lower socio-economic class and culturally 

conservative rural areas were attracted. Viewing these workers as ‘guests’ who would return when the 

job was done proved an illusion; it has been described as “an intended fling which produced 

children.”
1290

 And a mere decade later with an officially declared immigration stop, the situation of 

these workers and their families would deteriorate. The socio-economic situation of current ethno-

religious minorities bears witness to this migration origin.  

In Belgium, Islam is generally associated with migration.
1291

 The term ‘allochtoon’ to designate a 

person with a migration background from a non-European country is now criticized and deserted
1292

 in 

favor of ‘ethnocultural minority’ or other terms which do not (yet) carry the same pejorative 

connotation. ‘Allochtoon’ was initially adopted in the Netherlands as alternative for ‘immigrant’ and 

later institutionalized in Flanders.
1293

  

 

                                                           
1289

 In the interbellum, Belgium had also attracted foreign workers to work in the mines, but on a much smaller 

scale. 50 jaar migratie: “Een kort bedoelde relatie die kinderen heeft gebaard”, debat KULeuven 30 April 2014. 

http://nieuws.kuleuven.be/node/13411 (summary Albert Martens presentation). 

1290
 See Albert Martens, ‘50 jaar migratie: “Een kort bedoelde relatie die kinderen heeft gebaard” (debat 

KULeuven)’  <http://nieuws.kuleuven.be/node/13411> . 

1291
 Lamghari, p. 8. 

1292
 E.g. In 2012 the Flemish newspaper De Morgen announced it would no longer use the term ‘allochtoon’ as it 

was stigmatizing, without wanting to replace the term with some other ‘containerterm’: Wouter Verschelden, 

“Waarom wij, De Morgen, 'allochtoon' niet meer gebruiken,” De Morgen, 20 September 2012. The federal 

minister of equal opportunities, Joëlle Milquet, supported this initiative (with many other politicians jumping on 

the same bandwagon and declaring they have already stopped using the term) and send the written and 

audiovisual media a letter asking to follow the example of De Morgen to no longer utilize the term in their 

reporting, see Martin Buxant, Kristof Windels “Regering: ‘Gebruik 'allochtoon' niet meer’”, De Morgen, 21 

September 2012. This set in motion a whole movement and cities such as Antwerp and Ghent also announced 

that they would stop using the term: X., “'Allochtoon' al langer geschrapt in verschillende Vlaamse steden,” De 

Morgen, 14 February 2013 (other cities had already done so before De Morgen’s public declaration). 

1293
 Lamghari, p. 36; See article 2, 1° of the Flemish Decree of 28 April 1998 concerning the Flemish policy 

towards etnocultural minorities, which defines allochtones as “persons who have a legal residence in Belgium, 

irrespective of whether they hold the Belgian nationality, and meet the following conditions: a) at least one of the 

parents or grandparents is born outside of Belgium; [and] b) they find themselves in disadvantaged position 

because of their etnic origin or weak socio-economic situation.” In article 2, 4°, ethnocultural minorities are 

defined as the collective of allochtones, refugees, ‘woonwagenbewoners’ and non-included groups of foreigners 

who do not have a legal residency in Belgium and request housing or assistance because of a situation of need. 

The stated goal of the Flemish policy towards etnocultural minorities (those who remain legally on 

Flemish/Brussels territory) is integration, that is “the process that leads to full and proportionate (volwaardig en 

evenredige) participation of allochtones, refugees and ‘woonwagenbewoners’. See article 2, 14 ° and article 3, 1° 

of the Flemish Decree. This minority policy is an ‘inclusive policy’ which means it is realized through the 

general policy via general measures as well as specific actions and accommodations. 

http://nieuws.kuleuven.be/node/13411
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Today, ethnic minorities are concentrated in Belgium’s urban areas:
1294

 while some 20 % of Belgian 

residents in 2010 were of foreign origin (‘allochtoon’ in the cited KU Leuven research referred to 

those whose ancestors until three generations ago originated outside of Belgium, even if they hold the 

Belgian nationality), and research predicts this will become 30% in 2020, large cities already have 

higher proportions of people from foreign origin (allochtoon): Antwerp (39.7 %), Mechelen (27.3%), 

Leuven and Gent (26.3 %). In the Brussels region, 7 out of 10 residents are foreign or have foreigners 

in their ancestral line (going back three generation). In a few Brussels communes, ‘native Belgians’ 

(autochtonen) are almost nowhere to be found (Sint-Joost-ten-Node has 96,2% residents that are 

foreigners or of foreign origin; Sint-Gillis has 91.7 %). The small province of Limburg (smallest 

Flemish province) holds most allochtones, as a legacy of the post-World War II migration waves 

guestworkers from Italy, Greece, Turkey and Morocco have become rooted in former mining cities 

such as Genk, Beringen en Heusden-Zolder.  

 

Today, the employment rates of ethnic minorities are lower than those of the general population in 

most European countries, and Belgium –often tailgating the European rankings- is hardly an 

exception. The factors of disadvantage are various. As the 2012 Amnesty International report ‘Choice 

and Prejudice’ -which looked into the situation of Muslims in a number of European countries 

including Belgium- argued:  

“Ethnic and religious minorities are at a disadvantage in European labour markets due to a wide range 

of factors such as lower educational attainments and language skills, but, as illustrated by the cases cited 

below in this report, discrimination in the workplace is also a contributing factor.”
1295

  

 

Employment and socio-economic data disaggregated by religion is not collected, but information is 

available on the basis of nationality, national origin and migration background, which can be of 

assistance in assessing at least the situation of Muslims as the largest religious and ethnic minority. 

And while disparate numbers do not prove discrimination as such, in some circumstances and 

corroborated with other evidence, they are strongly indicative of the relevance of this factor in 

explaining lower employment and pay attainments and heightened levels and risk of poverty. 

Significantly, the first report of the Belgian ‘Socio-economic Monitoring’ was presented in September 

2013.
1296

 Besides analyzing employment positions on the basis of nationality and country of birth, it 

                                                           
1294

 Research cited in X., “Meer en meer allochtonen in België”, Het Belang van Limburg, 14 May 2010, 

http://www.hbvl.be/nieuws/binnenland/aid928168/meer-en-meer-allochtonen-in-belgie.aspx 

1295
AmnestyInternational, p. 31. 

1296
 This ‘measuring instrument’ is a collaboration between the CEOOR and the Belgian Federal Public Service 

Employment, Labour and Social Dialogue and had been in development since 2006. See CEOOR, ‘Mijn origine, 

mijn loon’ een hypothese bevestigd, 3 September 2013,  http://www.diversiteit.be/%E2%80%98mijn-origine-

mijn-loon%E2%80%99-een-hypothese-bevestigd. The extensive report (335 pages) is not based on surveys, but 

rather on –exhaustive- government data from various sources, and is available at www.diversite.be (hereafter 

http://www.hbvl.be/krantenkoppen/zoeken/antwerpen.aspx?q=en_BA6nTp1SUUl-vprblCuYuA==&g=antwerpen
http://www.hbvl.be/krantenkoppen/zoeken/leuven.aspx?q=en_L!HBNgI6!QQ=&g=leuven
http://www.hbvl.be/krantenkoppen/zoeken/gent.aspx?q=en_960m!ohWX4E=&g=gent
http://www.diversiteit.be/%E2%80%98mijn-origine-mijn-loon%E2%80%99-een-hypothese-bevestigd
http://www.diversiteit.be/%E2%80%98mijn-origine-mijn-loon%E2%80%99-een-hypothese-bevestigd
http://www.diversite.be/
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also takes –for the first time- into account the origin of workers (Belgian, European, non-European; 

based on the country of origin of a person’s (grand)parents). The report confirmed a number of long-

held hypotheses about the situation of ethnic minorities in the Belgian workplace.
 1297

 First, it showed 

the disturbing high level of ethno-stratification on the Belgian labour market: it is undeniable that 

ethnic minorities are over- or underrepresented in certain sectors, at a greater risk to becoming 

unemployed, and are generally at a disadvantage regarding pay, employment status and conditions. 

The structural barriers minorities face relate to both structural elements in the labour market as well as 

direct and indirect employment discrimination.
1298

 It had been noted that companies are more and 

more set up as organisations with a ‘hard core’ of employees with around it ‘circles of temporary and 

temp agency contracts.’
1299

 Based on the results of the ‘socio-economic monitoring’, the CEOOR 

recommended adopting, or stepping up, diversity policies and positive action programs in order to 

improve the proportionate participation of minorities in the labour market. Also following the 

publication of the report, the issue of ‘smart target numbers’ (‘streefcijfers’)
1300

 was extensively 

debated, with a proposal being submitted in Parliament
1301

 and the issue being taken up in various 

political party programs ahead of the 2014 general elections. In fact, target numbers albeit non-

binding, are already in place at the Flemish government level (but the global aim of 4 percent 

                                                                                                                                                                                     
‘Socio-economische Monitoring 2013’) Arbeid en Sociaal Overleg FOD Werkgelegenheid and Centrum voor 

Gelijkheid van Kansen en voor Racismebestrijding, Socio-Economische Monitoring (2013) 

1297
 E.g. the ethnostratification was already noted in 1991 by Martens and Denolf. Inégalité sociale sur le marché 

de l’emploi: le déterminant ethnique, A. Martens en L. Denolf, Critique Régionale nr. 18, cited in FOD 

Werkgelegenheid and Racismebestrijding, p. 8. 

1298
 Voorstel van resolutie betreffende het invoeren van een streefcijfer voor werknemers van buitenlandse 

origine. Ingediend door mevrouw Nahima Lanjri en de heer Stefaan Vercamer, 5 February 2014, DOC 53 

3338/001, Toelichting, p. 4, http://www.lachambre.be/FLWB/PDF/53/3338/53K3338001.pdf. (referring to a 

study showing 7 out of 10 employers prefers not to hire ethnic minority employees, and to various undercover 

investigations proving that temp agencies and other employment mediators have little problems with executing 

their clients discriminatory directions). See also European Commission against Racism and Intolerance (ECRI), 

Fourth Report on Belgium, 26 May 2009 (expressing concern that “persons belonging to ethnic, national or 

religious minorities – especially those with North African or Arabic names – face serious discriminatory 

practices that prevent or limit their equal access to employment.”) 

1299
 Albert Martens, see http://2regios1uitdaging2regions1defi.blogspot.com/2011/08/interview-2-albert-martens-

kul-over.html (referring to construction companies in Brussels). 

1300
 The goal is to have binding numbers which are differentiated according to the industry ( hence the ‘smart’ 

part), the term quota is carefully avoided by protagonists. See Voorstel van resolutie betreffende het invoeren 

van een streefcijfer voor werknemers van buitenlandse origine. Ingediend door mevrouw Nahima Lanjri en de 

heer Stefaan Vercamer, 5 February 2014, DOC 53 3338/001, Toelichting, p. 13. What is advocated instead of 

straightforward quota (of which the proposal lists various disadvantages) is “diversity and non-discrimination 

personnel and recruitment policies of which the result is measurable based on target numbers.”  

1301
 Voorstel van resolutie betreffende het invoeren van een streefcijfer voor werknemers van buitenlandse 

origine. Ingediend door mevrouw Nahima Lanjri en de heer Stefaan Vercamer, 5 February 2014, DOC 53 

3338/001, Toelichting, p. 13. 

http://www.lachambre.be/FLWB/PDF/53/3338/53K3338001.pdf
http://2regios1uitdaging2regions1defi.blogspot.com/2011/08/interview-2-albert-martens-kul-over.html
http://2regios1uitdaging2regions1defi.blogspot.com/2011/08/interview-2-albert-martens-kul-over.html


 283 
 

allochtone Flemish civil servants by 2015 seems hardly within sight
1302

) but similar measures are 

advocated at federal and private industry levels.  

There are various indications that discrimination plays a major role in the problematic socio-economic 

situation of ethnic minorities in Belgium, although lack of language skills and poor training are also 

factors. For one, even ethnic minorities with diploma’s and good language skills remain at a 

disadvantage. The Socio-economic monitoring observes: 

“Even if for years this situation was denied under the pretext that migrants (whether or not holding the 

Belgian nationality) do not possess the necessary qualifications and competencies, the occurrence of 

discrimination became clear when we started attending to the practices on the labour market.”
1303

  

 

Yet despite large agreements amongst academics, NGO’s and government that discrimination counts 

for a large part, amongst politicians, the general public and employer (organisation) the idea of lack of 

competencies, and also the ‘problematic attitudes and lack of motivation’ amongst ethnic minorities is 

seen as explaining a situation which they hold in their own hand; this shift then justifies blaming the 

victims of discrimination for their fate and a reason to reject any binding positive measures to improve 

the situation. Also the idea that migrants/minorities are only out to take advantage of ‘our social 

security’
1304

 plays into this: they do not want to work, just take advantage of the welfare state.
1305

 Such 

ideas hurt minorities, who may be less likely to obtain good jobs, but they may also hurt those who are 

employed, as casual mistreatment and stereotyping is rendered justified. 

 

According the 2013 Socio-economic Monitoring report, of a total of 6.2 million individuals aged 18-

60 years in Belgium 60.2% are of ‘Belgian origin’, i.e. hold the Belgian nationality, and were born as 

Belgian from Belgian parents.
1306

 25.3% are of foreign origin, i.e. either do not hold Belgian 

                                                           
1302

 In 2010, the percentage was 2.7%, in 2011 the number was 2.8% (Sociaal-Economische Raad van 

Vlaanderen (SERV)), see Belga, 'Vlaamse overheid haalt streefcijfer allochtone personeelsleden niet', 30 

November 2012. (noting that the target for Flemish civil servants with a disability was decreased from 4.5% to 

3% by 2015, a number that appears still too ambitious as in 2011 only 1.2% of Flemish civil servants had 

disabilities) 

1303
 FOD Werkgelegenheid and Racismebestrijding, p. 7 (referring to tests with anonymous cvs and practice 

tests). 

1304
 E.g. Metro, 7 October 2013, p. 4, ‘Vlaanderen steunt ons veel te weinig’ (interview Vincent Van 

Quickenborne, liberal politician, mayor of Kortrijk) [commenting on the Navid Sharifi case, a Young Afghan 

who was deported to Afghanistan in October 2013 in the midst of a large public debate since he was perfectly 

integrated, lived with his Belgian girlfriend, and worked as a plumber (he had entered Belgium as a minor) “Als 

werk en integratie de enige asielcriteria worden, staan hier morgen tienduizenden mensen aan te schuiven om te 

werken. En velen van hen zullen slechts enkele dagen werken, om daarna van een uitkering te leven. Er zijn 

meer criteria nodig.” The comment is insulting and presumptuous towards the immigrant community since it sets 

the ‘expectation’ that no migrant really wants to work to improve his position, but rather would opt to live off of 

benefits if given any choice.  

1305
 However, in the end minorities may be stuck in a catch-22: if they do find good employment and move up 

the ladder, the feelings of jealousy and resentments replace stigmatization and complaints of laziness. 

1306
 FOD Werkgelegenheid and Racismebestrijding, p. 17. 
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nationality, born with another nationality, or one of their parents is born with a foreign nationality 

(about half of these are from the EU-14 countries; Maghreb countries count for 16%, 7.8% candidate-

MS, 6.8% other African countries (besides Maghreb), 6.6% EU-12, 6.2% Asia, 5.3% other European 

country, 1.7% South or Central-America, 0.8% North-America, 0.1% Oceania).
 1307

 The origins of 

14.5% could not be deciphered from official data.  

The active population (i.e. those employed or unemployed but available for and willing to work
1308

) in 

Belgium of entire 18-60 year old population consists of 72%; however, the Belgians of Belgian origin 

have the highest activity degree: 83% for the men - 67% for the women. This is followed by those 

with EU origins, and then non-EU origin (e.g. Maghreb: 70% for the men-45% for the women; 

Candidate EU: 70% for the men-43% for the women; North-African: 40% for the men-31% for the 

women, see p. 55 graphic). For Maghreb and EU-Candidate countries (including the most populous 

Moroccan and Turkish minority populations in Belgium) the activity degree is below 60%.
1309

 Thus, 

there is already a considerable gap in the number for active population, with a 20% difference of 

ethnic minorities who are unavailable for work.  

The employment participation rate (i.e. people in gainful employment or self-employed/helping) for 

all 18-60 year old is 66%. For Belgians of Belgian origin, it is 72%, while for all categories of those 

with non-EU origin it is below 50% (Maghreb: 42.9%; Candidate-EU: 43.3%; other Africans: 39.7%). 

These are undeniable gaps even if this in part relates to the training level (low-skilled workers amount 

for 49.4% of the non-EUers, but only 25.7% of those with Belgian nationality)
1310

  

There are various categories of unemployed (e.g. those with full benefits, those with waiting benefits 

etc.). The average unemployment degree in Belgium for the year surveyed was 8.4%
1311

; for Belgians 

that is 5.9%, and 8% for EU, but persons from the Maghreb the number it is a whopping 25.9% and 

for Candidate-EU: 23.9%. (p. 180-181). These unemployment rates are the highest for these two 

groups than for any other group (e.g. even ‘other Africans’ (like Congolese) do better with 18% 

unemployment). The unemployment rate in fact is highest for women from these two groups: women 

from the Maghreb: 29.7%; from the candidate-MS: 31.4%. However in the age group 55-60 year old 

men (of all origins), 30% are unemployed.  

 

                                                           
1307

 Immigration from Morocco and Turkey since the 1960s accounts for the Mahreb and candidate-MS number; 

the presence of sub-Saharan Africans in Belgium, notably Congolese, which is explained by the colonial past, 

account for the African countries origin. (there are important regional differences, with the highest number of 
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Besides these quantative gaps, there are various qualitative differences amongst the Belgians and non-

EUers who do work: for instance, in the Brussels region, Belgians of Belgian origin were 

predominantly employed under a white-collar workers status which is known to be much more 

beneficial as far as pay and work security and conditions (Belgians of Belgian origin: 57.2% bediende-

18.1% arbeider, 16.4% civil servant-8.3 % other) while Candidate-EU (mainly Turkey captured under 

this heading) were mainly laborers (65.4% arbeider, 15.6% bediende, 1.6% civil servant; 17.4% other 

status). In fact while 16.4% of Belgians of Belgian origin is civil servant, for all other categories that 

number is below 4%.
1312

 

Also, when it comes to temp agency jobs, where in 2008 per trimester almost 100,000 people were at 

work, only 2% of Belgians or Belgian origin are employed through this channel (even if this still ends 

up being the largest number), while for candidate-EU and Maghreb that is almost 8%, and for other 

Africans that is almost 10% (and 12% for men in this category). Often temp agency jobs are 

considered ‘starter jobs’, but this conception seems to hold true only for Belgians of Belgian origin.
1313

  

 

Before the 2013 Socio-Monitoring report, there were a number of other government document laying 

out the socio-economic position of ethnic minorities in similar terms. Regarding the Flemish region, 

there was a 2012 report by the VDAB,
1314

 which can serve to confirm the findings in the 2013 Socio-

Monitoring report (e.g. gender gap amongst allochtones, lower participation and much higher 

unemployment). In the Flemish region, the allochtone population is concentrated in a number of major 

cities such as Antwerp, Ghent, Brussels and in the province of Limburg (reminiscent of the mine 

industries being based in that region), while in some areas of West-Flanders less than 1% of the 

population is of non-Belgian or non-EU origin.
1315

  

It is important to note that even compared to other European countries, the Belgian position appears 

particularly striking, and especially with Wallonia taking the very lowest position in the EU count. Of 

the 20-65 year olds in Belgium with non-EU nationalities, only 40.4% were employed in Belgium in 
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 FOD Werkgelegenheid and Racismebestrijding, p. 111.This obviously relates to legal barriers to entry to the 

civil service, where statutory positions often require a Belgian or EU nationality. 

1313
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2010 (only 32.8% in Wallonia), compared to the European average of 58.5%.
1316

 The Netherlands 

score better with around 55% and the UK with around 65% of non-EU residents employed. Besides 

the origin gap, the nationality gap (gap between natives and those with non-EU nationalities) is also 

towering high in Belgium, even in European perspective, being almost three times as high than the 

European average (in 2010: the nationality gap was 28.5%-EU average was 10.5%). In Belgium, there 

was a considerable improvement in the employment percentages of non-EU workers between 2001 

and 2008 but after the crisis improvements came largely undone.
1317

 Again, the qualitative gaps are 

also prominent: when it comes to pay gaps the situation in Belgium for allochtone workers is often 

amongst the worst few countries compared to the EU situation.
1318

 It can come to no surprise that, after 

Greece, allochtones were found to be most at risk of poverty or social exclusion in Belgium.
1319

 

 

While often a backlog starts in the educational system,
1320

 even highly educated allochtones have 

difficulties finding a job and are less often employed than native Belgians (67.3% versus 87.6%). In 

fact the employment gap is larger for highly educated allochtones compared to highly educated native 

Belgians (20.3%) than for low educated where the gap is 11% (53.7% for native Belgians versus 

42.7% of allochtones). This is despite the fact that highly educated allochtones have better chances on 

the labour market (69.3%) than their low educated (42.7%) or middle educated allochtones (62.6%). 

Yet the proportion of low educated native Belgians is much smaller. The backward position of 

allochtones is made worse at the stage of entry of the labour market, 
1321

 and various institutional 

factors such as the lack of a (useful) social network to rely on to obtain a job provide part of the 

explanation. In the case of low educated and poorly paid workers, at some times benefits and 

(minimum) wages may be so close to each other that it makes little financial difference to work.
1322

  

However, from the side of the employers as gatekeepers, there are undeniable soft and hard 

discrimination issues. The soft discrimination is what the VDAB refers to as apparently innocuous 

‘koudwatervrees’, that is the fear to get your feet wet in the cold water, because employers are 

‘unfamiliar with the work ethic of allochtones.’
1323

 The hard discrimination includes, according to the 
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VDAB, both subtle or indirect forms of discrimination such as language requirements, dress codes or 

recruitment practices which advantage native Belgians, but also ‘open discrimination’ of which there 

have been various examples in Belgium.
1324

 Despite all this, there is relatively high social acceptance 

of discrimination against minorities. In one survey, one out of four Flemish respondents saw as 

acceptable if employers discriminate based on the origin of the candidate.
1325

 

In 2010, in Flanders allochtones were five times more unemployed than native Belgians (24.7% versus 

4.7%), and in Wallonia a whopping 38.7% of non-EU nationals were unemployed in 2010. Again, in 

the EU context these are extremely dramatic results, closing off the rankings at the very bottom of the 

list.
1326

 In Flanders, almost one out of four unemployed jobseekers is allochtone, and half of those are 

of Moroccan or Turkish origin, but the prospects for work are not as good as for native Belgians since 

after one year of unemployment 44.2% of allochtones finds work as opposed to 58.1% of native 

Belgians. This, however, does not mean that it involves durable work: as noted above many 

allochtones turn to temp agencies.
1327

 The allochtones were particularly hard hit by the economic 

crisis; while between 2007-2011 unemployment amongst native Belgians actually decreased by 1.1%, 

the unemployment amongst allochtones increased by a huge 33.7% (partially this is because of the 

industries allochtones tend to work in are very sensitive to economic demand or they work under a less 

stable status so that they are ‘first out’).
1328

  

 

Temp agencies as barometers of the persistence and acceptance of employment discrimination 

 

Despite statistical indications of widespread and structural discrimination in the Belgian labour market 

and surveys which reflect negative opinions of the majority towards ethnocultural minorities in 

Belgium, there appears to be relatively little in the form of hard case law holding employers 

accountable and awarding compensation to victims. One may hypothesize that the lack of litigation 

fits in the Belgian context where litigation is seen as inappropriate and is a little used strategy to deal 

with problems or conflicts. However, in comparative perspective, Belgians appear to be frequent 

litigators. Indeed, the 2012 evaluation report from the CEPEJ (European Commission for the 

Efficiency of Justice) showed that in 2010 in Belgium 6,338 incoming litigious civil and commercial 

cases per 100,000 were filed in first instance courts. This number was the second highest in all of the 
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Council of Europe states for which the data was collected (42 of the 47; the number was only higher in 

the Russian federation 9,551 per 100,000 inhabitants.). For the UK, it involved 527 cases per 100,000 

inhabitants, France 2,758 cases per 100,000 inhabitants, for Netherlands the number was unavailable. 

The high Belgian number may have to do with many low stake small claims court cases but still is 

indicative of a certain Belgian attitude.
1329

  

Perhaps then, there are different mechanisms at work in the case of ethno-religious minorities facing 

discrimination in employment. As an issue of access to justice, social and legal incentive structures 

and assessments of one’s chances to succeed in a claim are set against the expected outcome. In 

Belgium, the assessment may mean one expects a small win (low payout, dedicating time, costs and 

efforts) in the unlikely case of success. The persistence and widespread nature of discrimination in the 

Belgian employment context, combined with lack of mechanisms which lead to perpetrators being 

held responsible, can perhaps best be illustrated by the various temp agency affairs.
1330

 As significant 

instances of discrimination, they did not relate to religious discrimination as such but had and have 

important impact on religious minorities, in particular Muslims. In fact, the 2012 Amnesty 

International report ‘Choice and Prejudice’ notes that a large temporary employment agency with a 

special unit to record requests from clients that could be at odds with anti-discrimination legislation 

told it that “in one third of such requests, clients expressed a refusal to hire Muslims in general.”
1331

 

 

As said above, ethnic minorities more frequently than native Belgians make use of the services of 

temp agencies to find (temporary) jobs; temporary employment agencies have an important job 

mediating between employers and short-term employees. With many of the employees who turn to the 

often uncertain contract work offered through these agencies being vulnerable workers, including 

ethnocultural minorities, developments in this area are particularly relevant. What’s more, this sector 

has become a barometer for assessing the actual inclusiveness of the Belgian labour market, indicating 

high levels of discrimination, bias and stereotyping in a context of impunity for even overt requests 

and acts of discrimination. Repeated incidents have revealed the reality of widespread discrimination 

in the Belgian (temp agency) labour market towards minorities, for whom the sort of temporary 

arrangements offered through employment agencies are often not the first choice but the only choice 
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remaining. The affaires also have shown the tardiness and lack of political and legal response towards 

discriminating employers and temp agencies, rooted in a social acceptance of discrimination against 

minorities, the pretextual (illusory) argument of sector volunteerism/ ‘self-regulation’, and the status 

of ‘paper tiger’ associated with the anti-discrimination law. 

In September 2010, a TV documentary (‘Volt’ –‘Undercover in het Interim-bureau’) of the public 

broadcasting channel VRT using hidden camera’s showed that six out of eight temp agencies had no 

scruples following openly discriminatory requests made by employers to not refer to them any 

allochtone candidates.
1332

 It lead to new debates on the need to tackle employment discrimination and 

the reconsider the role of temp agencies. However, this incident was hardly isolated and the same issue 

has reappeared from time to time. In 2001, the so-called ‘Adecco affaire’ surfaced after a 

whistleblower came forward revealing disturbing practices within this large temp agency: in its 

internal information systems Adecco held on to separate lists for native Belgians and foreigners or 

those with immigration backgrounds (‘allochtones’), with the former being coded ‘BBB’ (‘Blanc Blue 

Belge’, which refers to ‘pure-bred’ Belgian cows). This system allowed Addecco to follow up on 

employer requests for BBB’s only; more than a hundred businesses were involved in making such 

requests. Additionally embarrassing was that some of the businesses making the requests for ‘pure-

bred Belgian’ employers were those with diversity charters or mission statements praising the 

importance of diversity and non-discrimination in the workplace, showing that much of this diversity 

rhetoric remained at the level of window-dressing. Despite clear evidence of discrimination, no legal 

action was pursued until eight years later, in 2009, when a collaboration between the trade union 

ABVV, two NGO’s KifKif and SOS Racism (a French organisation) initiated a legal procedure 

against Adecco, just before the statute of limitation was to run out. On 30 June 2009 the Brussels court 

of First Instance (i.e., the raadkamer) rejected the claim(and refused to refer the case to Brussels 

correctional court due to a procedural error to do with the language used in the procedure. But in 2007 

a civil case was also initiated and, on 31 May 2011, Adecco was in the end held accountable for ethnic 

employment discrimination by the Brussels court of first instance, a case brought by the trade union 

ABVV/FGTB, French NGO SOS Racisme and Belgian media-watching NGO Kifkif, and ordered to 

pay 25.000 euros to SOS Racisme and a symbolic euro to KifKif and ABVV/FGTB. For Kifkif, the 

judgment meant a  

“small but important win in the fight against structural racism. New cases of racism in the employment 

sector continued to be revealed. With this judgment the court is sending a strong signal out to the temp 

agencies. But the battle is not over yet.”
 1333
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In contrast, no actions were in the end take against the more than hundreds of employers who had 

given the discriminatory instructions in the first place. 

In the meanwhile, in 2007 KifKif filed a complaint against Deutsche Bank in Belgium after it surfaced 

that another temp agency, Mailprofs, had sent out an email clarifying that Deutsche bank did not want 

to have any ‘exotic candidates’ proposed for any position with the company. Again a number of 

whistleblowers came forward and confirmed that this was a structural problem in the temp agency 

sector since other agencies had also succumbed to client requests to discriminate. Following this 

affaire, the representative organisation of the sector, Federgon, in collaboration with the Minister of 

Employment Affairs, came forward with voluntary measures to fight discrimination in the sector. In 

2007 and 2008 the Flemish Social Inspection reported a number of temp agencies for discrimination, 

but not much happened after that.  

Then following the 2010 ‘Volt’ documentary which revealed the issues in the sector were far from 

resolved, KifKif argued that it was long time overdue to take concrete measures, seeing legal field 

tests (praktijktests) and a ‘black list’ which excluded companies who make discriminatory requests to 

temp agencies from any such services as essential. Ico Maly of KifKif argued  

“Zero tolerance is due here! Even if it was to take the pressure off the temp agencies from the enormous 

commercial pressure they are under.”
1334

  

 

Maly also argued that the approach which relies on self-regulation by the sector clearly is not working, 

yet the government and the Centre for Equal Opportunity want to rely on such non-invasive 

‘collaborative’ approach. In the meanwhile, as KifKif warns 

“That trust in the sector is nice, but it is also naieve. The sector has been calling out for 15 years, after 

each mediatised case of discrimination, that it will start controlling itself and take measures. 

Unfortunately the same happened with the banks. They also saw themselves as best placed to self-

regulate, with the bank crisis as the result.”
1335

 

 

In the 2010 Volt documentary a woman was sent out to various temp agencies asking if they could 

select personnel for her and her boyfriend’s restaurant business but that her friend preferred not to 

work with people of foreign origin (a question she told them she was ashamed to ask, but they had had 

bad experiences in the past). What happened was that most temp agency consulents (six out of the 

eight) agreed to select on that basis (e.g. we can do that, ‘the client is the king’), despite the fact that 

there was a sector-wide diversity charter in place and this clearly constitutes instruction to discriminate 

on the part of the employer and discrimination by the temp agency. When asked how they would do 

the selecting or how they would exclude ‘those candidates’, one consulent said that it is very easy for 

them to say the employee does not have the necessary competencies and simply not refer them to the 
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employer. Another consultant said they can say there are already too many candidates. And when 

asked whether this was an uncommon question or whether they get this often, various consulents said 

it does not surprise them, that some companies require them to only refer Belgians and with others that 

is what they do because they know otherwise they would not proceed in the next selection process 

anyway. One consulent said some companies want to keep a ‘good mix’ since if they have too many 

people of foreign origin and they all ask for time off in july, they have to shut the factory down. None 

of the temp agencies told the social inspection that they received a discriminatory request, although 

that is what should have been done if they were to follow the stated industry practices. 

In defense to the situation revealed through the Volt documentary, the representative of Federgon, 

Herwig Muyldermans, said  

“the difficult thing about this situation is that discrimination is embedded into society in the first place, 

and in the labour market in general in second place, and that we [referring to the temp agency sector] 

are merely one switch in the larger chain. The main responsability lies with the companies.”
1336

  

 

Jozef de Witte, the director of the Centre of Equal Opportunities subsequently responded that  

“Since auto-regulation appears not to be working adequately, the Centre advocates a four level policy: 

the sector itself, the social inspection, justice and politics have to urgently take action… it is time that 

the temp agency sector itself starts controlling what is going on in the sector, adopts a clause in every 

temp agency agreement that discrimination is prohibited, excludes companies which formulate 

discriminatory requests and issues heavy penalties to those agencies which continue to taint the sector. 

The social inspection must make it a priority to exercise control on temp agencies, as justice and 

politicians who should no longer ignore [door de vingers zien] manifest infringements and have to issue 

judicial and administrative sanctions, to employers [opdrachtgevers] as well as the temp agencies who 

succumb. Politicians have to come clear: who-ever does not play by the rules must be given a sanction. 

The Centre is willing to provide advice and assistance, but will not hesitate to initiate new Legal cases 

against those who do not respect the law. Who-ever does not want to hear, must feel. [‘Wie niet horen 

wil, moet voelen’].”
 1337

  

 

These are thus principled words, but there are no indications such course has in fact been taken since 

the latest affaire. In the end, the temp agency discrimination pattern shows that discriminatory wishes, 

instructions and practices in the Belgian context are not isolated incidences, but rather embedded in an 

accepting environment (which utilizes strategies and arguments that ‘blame the victims’ such as 

referring to problems with the work ethic or attitudes of foreign origin workers). The individual justice 

model that anti-discrimination law offers appears mal-suited to this reality of widespread structural 

discrimination. What’s more, one of the arguments which has been derailed and is used to exclude 
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religious minorities, namely the argument of ‘neutrality’, has received a favorable reception in the 

Belgian case law. The fact that neutrality is hardly neutral but encapsulates systematic discrimination, 

stigmatization and marginalization with an (false) aura of legitimacy becomes clear if one places the 

exclusive interpretations under which it is advocated in the context of ongoing harsh systematic 

discrimination against ethnic-cultural minorities in Belgium. 

While the illustration of explicit ethnic discrimination in the temp agency sector has become hard to 

deny or accept, the issue of religious dress is more complex. The Amnesty International report which 

described how one temp agency’s experience with discriminatory requests against Muslims (and saw 

this as ‘stem[ming] from a lack of awareness on diversity and non-discrimination’) saw the issue of 

religious dress as being different: 

“But the agency viewed restrictions on the display of religious symbols for its staff members as 

legitimate, and also considered that an employer, when recruiting, was entitled to inquire whether a 

candidate would be willing to remove the headscarf in the workplace. According to the agency Belgian 

society is not comfortable with women wearing the headscarf and it will take time to get used to it.”
1338

  

 

The 2012 Amnesty International report has pointed out discrimination in employment on the basis of 

religion in Belgium based on fieldwork, in particular the discrimination of Muslim women for as little 

as wearing a hijab or otherwise expressing their religious belief. The Council of Europe has also 

drawn attention to the fact that sometimes religion is used as a pretext to cover up discrimination on 

other grounds (ECRI 2012). On the ground, there are many experiences of both hard and soft 

discrimination/racism. For instance, the widespread perception that foreigners are low-skilled leads to 

anecdotes as the following:  

“Four years later, with a postgraduate degree from a Belgian university, I went to an employment office 

to register for work. Without asking for my qualifications, the lady at the counter smiled brightly and 

offered me a job on the spot. ‘We need cleaners, you can start today.’ Her smile slipped when I assured 

her that I needed a cleaner more than she did. ‘If you do find one, please send them to me,’ I told her. 

(Chika Unigwe, a Nigerian university grad)”
1339

 

 

 

The role of Flemish nationalism and the derailment of neutrality 

While neutrality discourse in the Flemish case is closely connected to Flemish nationalism, on the 

French-speaking side the concept of laïcité and the French approach towards religion in society forms 
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the predominant frame of reference.
1340

 With differing rhetoric and ideological routes being taken on 

each side of the language border, the basic stance adopted appears strikingly similar: i.e. towards 

restricting ‘ostentatious’ religious dress in various social areas including education and the workplace. 

Focusing on the Flemish side, a number of recent incidents and debates show how the concept of 

neutrality, in its exclusive and exclusionary interpretation, has been derailed. Indeed, neutrality can be 

seen as a condition for certain freedoms and inclusions, but can just as well be utilized (consciously or 

not) as an instrument of exclusion, one that is rather effective because it provides an aura of 

legitimacy. This indeterminacy and instrumentality of neutrality is connected with its inherent non-

neutral nature. I agree with Nussbaum and others that genuine neutrality is a fallacy, but that its use (if 

any) is to guarantee certain freedoms including the freedom of religion for all. The difference in 

perspective may be irreconcilable: neutrality proponents hold strong convictions and regard calls for 

‘active pluralism’ as ‘fashionable forms of value-relativism’.
1341

 

More in general, one could note that ethnocratic nationalism sits very uncomfortable with the 

accommodation of minorities in general and religious minorities in specific. On a conceptual level, 

even the existence of minorities can be seen as disruptive to the unity and identity of the nation:  

“In the myth of the nation-state, there are and can be no minorities. The ethnic and cultural entity -the 

nation- coincides with the geo-political entity.”
1342

  

 

In Flanders, it has been said that the ethnocratic identity visions are no longer limited to the Flemish 

nationalists; as a consequence of electoral requisites all Flemish parties are stressing their ‘Flemish 

identity’, apparent when the role of the Dutch language in integration –related areas is being 

argued.
1343

 In the case of Islam, the primary religion when it comes to religious accommodation in 

Europe, things are even more complicated and the thought seems to be ‘Why should we accommodate 

Islamic practices when this religion is seen as a as threat for the European civilization and a threat for 

democracy and secularism?’ 

                                                           
1340

 Interestingly, at times Flemish nationalists also attempt to bolster their stance by reference to the French 

concept of laïcité. [See website Bert Anciaux on neutrality proposal Zuhal Demir for parlementarians: 

http://bertanciaux.be/nieuwe-vlaamse-arrogantie/]. 

1341
 Jurgen Slembrouck, ‘Actief pluralisme als heilsleer - Reactie Jurgen Slembrouck op column van Fikry El 

Azzouzi’ KifKifbe  < http://www.kifkif.be/actua/actief-pluralisme-als-heilsleer-reactie-jurgen-slembrouck-op-

column-van-fikry-el-azzouzi >  (“Voor El Azzouzi is het actief pluralisme echter een heilsleer. Een heilsleer die 

geen tolerantie vraagt maar oplegt. Dit actief pluralisme eist dat men de levensbeschouwelijke overtuigingen van 

anderen zonder meer aanvaardt en verbiedt dat men ze kritisch bevraagt. Het actief pluralisme van El Azzouzi is 

dan ook een modieuze vorm van waarderelativisme die het vrije denken in de kiem smoort en zo de goede 

werking van een open samenleving in het hart treft.”) 

1342
 van der Ven, p. 228. (‘“if minorities still existed notwithstanding this ideology, the rights applicable to 

nationals were not extended to them. They represented an exception, stipulated in the traditional minority treaties 

before and after World War I, which focused on assimilation. Minorities were regarded the second class citizens, 

and their linguistic, cultural, and religious rights were trampled underfoot…” Ibid, p. 229). 

1343
 Blommaert, . (‘Etnocratische identiteitsvisies zijn al lang niet meer beperkt tot de Flaminganten. Men kan dit 

alweer vaststellen aan de consensus die er heerst wanneer het over de kennis van het Nederlands in allerhande 

maatschappelijke domeinen handelt.’) 



 294 
 

First, the tensions between a ethnocultural conception of nationalism and the negative approach 

towards ethnic, but particularly cultural and religious minorities can be noted.
1344

 Unlike the sort of 

patriotism in the U.S. where being a ‘proud American’ is based more on ideological and value-driven 

elements, Flemish nationalism carries with itself an undeniable connotation of linguistic, cultural and 

ethnic unity. It is a more substantial rather than a mere procedural unity which is envisioned. Flemish 

nationalism has not only consequences for the Belgian state project, but also for ethnocultural 

minorities within Flanders. In this sense, the fate of the (existence of the) Belgian state is tied together 

with that of ethnocultural minorities in Flanders. 

Since the 1970s Flemish nationalism has risen, initially with as its main goal the emancipation of 

initially oppressed Flemish-speakers in a French-dominated country but having as its incidental effect 

the marginalization of ethnocultural minorities, groups formed through the processes of immigration 

from non-Western countries and thus highly susceptible and vulnerable as late-coming scapegoats who 

seek to take advantage of the welfare state. In recent years, this Flemish nationalism has become 

infused with right-wing ideology,
1345

 with the N-VA having taken over the position of the Vlaams 

Belang to important extent. For right-wing nationalistic voters, the more legitimately democratic N-

VA holds various advantages over a party whose ideology has lead to a displacement of the centre to 

the right but never had any chance of gaining any government participation (its effect being largely 

indirect through effecting the general public and political discourses). One important difference 

between the Vlaams Belang and the N-VA is that ethnocultural minorities to the N-VA are 

‘assimilable’ while the Vlaams Belang edges on seeing all non-Western migrants as ‘nonassimilable’ 

for whom the solution is to be encouraged, possibly forced to ‘return home’.  

In the 2014 Belgian elections, the N-VA –a Flemish nationalist party which had not been set up 15 

years ago (but is rooted in the long history of Flemish nationalism after WWII)– received a 

monumental 32% of the votes.
1346

 No Flemish party had approaches the 30% mark for 30 years (the 

Christian-democrats in 1985 had obtained a similar 32% score). However, since the traditional parties 

did not lose terrain, it was argued that the N-VA was particularly successful in pouching the voters of 

the extreme-right wing Vlaams Belang which had simultaneously suffered a great defeat (and also saw 

many of its politicians migrating to the N-VA).
1347

 During the period 1991-2006, the Vlaams 

Blok/Belang was the largest Flemish party, with the cordon sanitaire preventing it to gain executive 

powers. The 2014 elections made again clear that on Flemish side, in politics there is a sub-state 
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nationalist division line and (in subsidiary order) an ideological line (liberals-christian-democrats-

socialists, and green party) while on the Wallonian side the political division line is ideological, with 

(sub)nationalism playing little role. With the defeat of the extreme-right, however, comes the 

realisation that their ideas and framing of issues have been largely adopted or absorbed by other 

mainstream parties, not by only the N-VA. Indeed, as Blommaert wrote following the election results, 

the cordon sanitaire never prevented the transition of right-wing ideas and the adoption of the ‘right 

questions’ together with the presuppositions such questions were based on.
1348

 Extreme-right’s 

presence thus has had a lasting effect on Flemish politics and society.
1349

 

 

In contrast, the U.S., as already apparent from its name, cannot have the prelude to be a nation-state. 

Rather, what holds the country together is, according to Nussbaum, the adherence to certain American 

values, which include the freedom of religion. This set-up makes for a -in theory at least- much less 

problematic situation towards the presence and accommodation of ethnocultural minorities -they are 

not forced or encouraged to assimilate, but rather to adopt the common value. In practice though 

assimilation, certainly after some generations, may be the best description for the transformation of 

certain groups. The appeal of the U.S. can be large for new immigrants, who sometimes even the first 

generation switch to speaking English with their children, in an attempt to avoid disadvantage in 

schools, thus giving up an important element of otherness. While some minority groups resist 

American assimilation longer, e.g. preserving the culture and language of the homeland, in the end 

Americanization appears unavoidable.  

 

Yagcioglu notes that “Since their emergence, nation-states have generally had tense and conflict-

ridden relations with the ethnocultural minorities under their jurisdiction,” but this tension has gained 

visibility and prominence in the last two decades due to various global developments. Gurr has 

identified 233 ethnocultural groups in conflict with more than 100 nation-states.
1350

 One of the issues 

researched by social scientists interested in minorities in the nation-state is “Why do nation-states tend 

to regard minorities as a problem and how do they try to ‘solve’ this problem? And why do they 
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usually resort to oppressive measures?”
1351

 However, the focus is often on highly extreme forms of 

state –sponsored violence against minorities in the form of genocide, mass deportations and the like, 

when “Nation-states usually adopt more ‘benign’ measures (ranging from assimilation and integration 

to segregation) to deal with their minorities.” Yagcioglu argues more ‘benign’ forms of oppression 

also deserve attention, and there are more than enough examples of “this phenomenon [which] is so 

general and so pervasive.”
1352

  

Social scientists point to the existence of various pressures to conform in both large and small groups 

because of a need for cohesion.  

“Any group, in order to survive as a distinct entity, has to maintain a certain level of internal cohesion. 

The norms of the group, therefore, strongly encourage conformity and discourage deviance.”
1353

 

 

While there are incentives for individuals to conform and give up part of their distinctiveness (e.g. 

their need for security and meaning through group membership) what happens to nonconformists is 

often not pretty: “they are scolded, punished or ostracized.” Now, nations in fact are very large human 

groups, called “Imagined Communities”
1354

 since the members can never feasibly meet all other 

members despite the fact of an idea of “national togetherness”. 

 

Historically, the rise of the nation-state is tied up with processes of modernity, of which conditions 

“demanded standardization, uniformity, and homogeneity.”
1355

 Measures that were adopted in this 

context still define our lives today:  

“duties within countries were abolished, transportation systems were improved, highway and railroad 

systems were built to bring remote and isolated regions into easy contact with markets and metropolitan 

centers … national currencies and uniform units of measurement were adopted, mail services became 

systematic, buildings, streets and roads were given numbers, detailed censuses started to be conducted; 

small regional economies were transformed into interdependent parts of a larger, presumably more 

efficient, single 'national' economic system... Moreover, citizens of the newly-formed nation- states 

were forced to speak the same language; they were even encouraged to speak the standard dialect of that 

language with the 'correct' accent. And basically through the education-system and mass media, both 

either state-run or state-controlled, the ruling nationalist elites launched a social engineering project to 

metamorphose the heterogeneous populations of their countries into a unified community having the 

same historical symbols, deriving from the same ancestors…” 
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At this time, an important paradox presented itself “the dominant nationalist ideology claimed that 

within the national boundaries there was one integral, undivided nation, while at the same time the 

governments were trying to do away with diversity in order to establish homogeneity (the process of 

‘nation-building’).”
1356

 In their quest to turn the myth of homogeneity, different paths were taken 

towards the ‘problem’ of ethnocultural minorities. The approach had to do with the basis distinction 

between minorities which were considered 'integrable,' or 'assimilable' or those viewed as 'non-

integrable, that is 'unassimilable'. The former were encouraged or forced to assimilate, the latter were 

treated more cruelly from being subjected to segregation to oppression, ejection, ethnic cleansing or 

genocide. Often, the defining of minorities as ‘assimilable’ or not could change depending on the 

circumstances which change over time. One major change of the era of democracy and human rights 

after WWII was that subsequent ot the shock and horror of the Nazi regime’s genocide of Jews and 

other groups, “it became significantly more difficult for the nation-state governments to implement 

violent and brutal policies of oppression against minorities.”
1357

 Various evolutions of the protection of 

minorities (UN Convention) dovetail with this statement. This does not mean violations have not 

occurred since the end of WWII; they certainly have, but the difference is that “governments that 

violate human rights or minority rights feel the need and the pressure to present excuses; and if they 

are not persuasive, they often have to face sanctions.” 

On the other hand, the era of human rights did not erase the noted dilemma for nation-builders in 

liberal-democratic states (since the need to establish of maintain national cohesion is still felt): what to 

do with “ethnocultural and religious groups [who] are asserting the distinctiveness of their identities 

and they are trying to separate themselves from the larger national units” while taking into account 

basic principles of democracy and human rights? Dealing with some groups may be easier, in the 

sense that less far-reaching measures can be relatively satisfactorily, than in the case of other groups 

which in the end may wish to separate and be self-governed. The issue of recognition or 

accommodation for the religious minorities in this research notably does not involve claims of self-

actualization in the form of consociation, self-governance or separation, but more modest claims. 

Following the early proponents of the principle of ‘recognition of differences’, Yagcioglu argues 

governments “would have to abandon all their policies of assimilation, even those that are not 

coercive.” Ruling out the option of assimilation state policy, Yagcioglu is in favor of ‘accommodation 

without assimilation’.
1358

 

Noteworthy, and rightfully, Yagcioglu calls this the “progressive-conservative option,” with “its goal 

is both the improvement of the social, economic, and political condition of minorities and the 
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preservation of their culture with their values, their communal structure, and their traditions (to the 

extent they do not contradict with the basic human rights).” Yet it is also framework that emphasizes 

integration since minorities are to “recognize the need to develop certain skills (for instance, to 

become bilingual) that would enable them to peacefully interact and cooperate with the majority.” 

Should the government seek to adopt such progressive-conservative policy, it need to accommodate 

the needs of minorities as well as facilitate the preservation of their identity and culture, which is a far 

cry from encouraging assimilation and unabridged absorption in the national cohesion project. 

 

In the Belgian context, there is considerable immigrant integration policy divergence and sub-state 

nationalism may explain the “different interventionism regarding the cultural dimension of the 

integration process” after devolution in the different parts of the country.
1359

  

 

Paradoxically connected to this sub-state nationalism in Flanders is the concept of neutrality. 

Minorities have called out the disingenuity of using the concept of neutrality to confirm the hegemony 

of a leitkultur.
1360

 Yet neutrality is such a core issue in the Belgian context, playing a front-row role in 

debates on public education (whether or not public teachers and pupils may wear religious symbols) 

and civil servants (‘het loket’: the issue of the ban on religious, political or philosophical symbols for 

civil servants). It even played a substantial role in the 2014 elections, with the N-VA announcing a 

year ahead of the elections neutrality as its platform.
1361

 This stance, supported with the argument that 

‘the flip-flopping needs to stop’
1362

, was precipitated by a controversy after leading nationalist N-VA 

politician Bart De Wever had said rainbow T-shirts were inappropriate behind the city counter and 

developments in Ghent lead to the end of the ban for front-office city employees to wear religious 

symbols thanks to votes by the incumbent socialists and the green party.  

 

The derailment of neutrality was, amongst others, apparent in the following incidents/debates: 

 Politicians banned from wearing religious symbols. 
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In 2011, the N-VA has presented a proposal to ban parliamentarians and their staff to wear visible 

signs of religion, with the remarkable argument being that politicians are to remain neutral as 

mandated by the separation of church and state.
1363

 Tow years later, a peculiar incident occurred when 

Nihad Taouil, a Muslim politician elected on the city council of the city of Boom was banned under an 

ethics code from wearing her headscarf.
1364

 The N-VA mayor argued the city council had to remain 

‘neutral’ and that what applied to the city employees should also apply to the city council members. 

The undefendable nature of the ethics code (which was never said to be legally enforceable) was even 

recognized by the N-VA party president De Wever before it was quickly overturned. The episode at 

least made clear that politicians (for now at least) in Belgium can wear religious dress while in 

function. 

 Calling for an ‘absolute separation of church and state’ 

A bill (proposal of law) submitted by six senators in the Belgian Senate in 2009 called for an ‘absolute 

separation of church and state’.
1365

 The proposal sought to discard all religious symbols from public 

places, including banning all civil servants, whether or not they come into contact with customers, 

from wearing religious symbols. In fact, the proposal would not stop there, it would ban crosses at the 

entrance of cemeteries and prohibit politicians from attending religious ceremonies in their official 

capacity (with the annual Te Deum in mind). The Council of State gave a negative advice based on 

legal reasons, and quickly the political parties distanced themselves from the bill.
1366

 The debate ‘died 

a silent death’ and merely left some embarrassment scars for its supporters. 

 Exclusionary neutrality in the diversity and integration sector
1367

 

Prisma vzw, a diversity and integration centre in Mechelen in 2014 adopted a number of restrictions 

for its staff, including a ban on any language other than Dutch, and a ban on employees from making 

use of their contractual breaks to pray (particularly to prevent two Muslim workers who had for over 

ten years used the basement to pray). A number of Muslim and other civil society organisations in 

response terminated their collaboration agreements with Prisma vzw but the latter argued its policies 

were in pursuance of ‘peaceful co-existence of all recognized religions’ and the principle of the 

separation of church and state. Thus, it limited fundamental rights in light of abstract democratic 
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principles, interpreted in ways to suit its need (instead of seeing democratic principles as ways to 

guarantee fundamental rights).
1368

  

 

Receptiveness to otherness: Belgian’s stability cravings  

The Dutch and Flemish are, much as is said about the British and the Americans, peoples separated by 

a common language.
1369

In a number of books, Eppink –a ‘Nederbelg’
1370

- notes the striking 

differences between Belgium and the Netherlands, which despite the (partially) shared language and 

approximation, remain ‘worlds apart’.
1371

 The language proximity creates an ‘optical illusion’ as there 

are numerous differences, amongst others, in political culture and social interactions. From a political 

point of view, Eppink notes that centralist Holland regards ‘Belgian situations’ as standing for 

intransparancy and uncertainty.
1372

 From a social point of view, he calls Flemings reserved and 

careful:  

“they do not say what they think and often do not think what they say. They remain in a safe and 

mysterious cover, in their personal circles, impenetrable for foreigners/strangers. They do not open up 

easily …Many Flemings behave as if they have something to hide, as if they want a place to hide 

themselves away from others. They are hard to read…The Fleming is not outspoken, is awaiting and 

risk-avoiding.”
1373

  

 

The overall negative attitudes of Belgians towards immigrants and Muslims was noted above: 

newspapers headlined “almost half of Flemish do not like migrants” following the release of the 

results of the Flemish migration-and integrationmonitor.
1374

 Moreover, even the experiences of 

white/European expats point to a level of reservedness which makes Belgians less than hospitable 

hosts. In an online piece which gathered some interest, surprise and sparked debate and a host of 
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defensive reactions, expat Paolo Campo pinpointed ‘three reasons you don’t have many Belgian 

friends’: first, Belgians always appear already fully-booked, second, they are extremely detached to 

their comfort-zones and often stick with the same childhood friends their whole lives, and third, 

Belgians are so hard to read.
1375

 She also noted the lack of curiosity and expressed interest in 

foreigners.
1376

 Campo’s goal in writing the piece was to find strategies around these issues to befriend 

(a few, at least) Belgians at last,
1377

 but while expats, foreign university students and allochtones 

recognized many of the observations as being particular on point, defensive reactions from Belgians 

were not far away. Campo observed that:  

“Belgians poses an interesting contrast between a very progressive society, (for example, Belgium was 

second country in the world to legalize gay marriage) versus a populace that craves stability. Maybe 

Belgium’s history has something to do with this. After all, this territory, we know as Belgium, has been 

invaded / occupied by so many throughout history, it’s no wonder its people crave the comforts of 

sameness.”
1378

 

 

This craving of stability and familiarity, together with suspicious of anything strange or differerent and 

the tight-knittedness amongst Belgians, even if stereotypical, may go some way in explaining the 

difficulties minorities have in integrating in mainstream Belgian society. “The warm, cozy Fleming 

the Northern neighbors can talk about so lyrically after a good meal and a few Duvels on an Antwerp 

Terrace in the end is very rare,” wrote another ‘Nederbelg’ Hans Muys, a Dutch journalist who has 

been living in Belgium for over 30 years. To him, Flemish are relentless in avoiding the uncertain and 

suffer from a mentality whereby ‘all that is different is seen as a danger’.
1379

 In the end, part of this 

closed-off attitude may be explained by the so-called peach/coconut model which is used in social 

psychology and intercultural communication, with Belgians -like Germans and unlike Americans- 

being ‘coconuts’ in their everyday communications with others.
1380

 In conclusion, it is not hard to see 
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that this coconutty attitude, corroborated with other less benign indicators, may be perceived as 

inhospitability and hostility towards foreigners. It also explains the lack of interactions between the 

Flemish and migrants or minorities, confirmed by the Flemish Migration- and Integrationmonitor.
1381

 

With the dominant perspective in the media and politics that living together requires a shared 

language, culture, tradition, habits, the idea of the foreigner is problematic.”
1382

 The closed-offness of 

Belgians was also noted by a Belgian reporter living and reporting from the U.S., Tom Vandyck, 

following a number of embarrassing incidents surrounding the first visit of U.S. President Obama to 

Belgium in 2014.
1383

 The two incidents involving lack of sensitivity towards racial issues, if not 

blatant displays of racism, were the picturing of the President and the First Lady as monkeys in the 

progressive left-wing De Morgen newspaper
1384

 and the offering of a (almost) lifesize ‘speculoos’ 

cookie with certain personal features of the president being caricatured.
1385

 The New York Times 

captured the course of events as “Belgium atones for racist Obama caricatures with racist giant 

cookie”.
1386

 Vandyck argues  

“racism is so normalized in Belgium that we fail to see it. Instead of waiving the whole situation off – 

‘those dumb Americans do not get us’- it would be best that we engaged in a serious 

introspection…”
1387

  

 

Vandyck’s following observations merit a full citation: 

                                                                                                                                                                                     
know. But after a little friendly interaction with a peach, you may suddenly get to the hard shell of the pit where 
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“De speculaas toont Obama met een dikke neus en dikke lippen - het belegen karikatuurbeeld van een zwarte. 

Feit is: Obama hééft helemaal geen dikke neus en dikke lippen. Hij heeft wel flaporen, maar die heeft de 

speculaas dan weer niet. Het toont maar aan hoe zelfs de machtigste zwarte man ter wereld in onze geesten leeft. 

Obama is een neger, punt uit. De mens achter het stereotype zien we niet.” 

1386
 Joe Coscarelli, ‘Belgium atones for racist Obama caricatures with racist giant cookie’ New York Magazine  

<http://nymag.com/daily/intelligencer/2014/03/belgium-obama-racist-caricature-cookie.html> . The article 

gathered many defensive comments from Belgians, arguing the author had misunderstood the situation. 

1387
 Vandyck, . 
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“Are we Belgians racist? Not each and everyone of course. But racism is increasing to worrying extent. 

You only see this well when you return to Belgium after some time abroad.  

Put together a few Belgian expats and quickly the conversation will turn on how the open racism 

everywhere struck them during vacations in their own country. In the store, on the bus, in the café, there 

is always someone complaining about the foreigners. And no, no-one says anything about it. It has 

become normal.  

Are these innocent talks? Not really. Many small things amount to something larger [Veel kleintjes 

maken een grote.] Research after research shows Belgium in pole-position when it comes to racial 

discrimination. Allochtones are often unemployed, are unhealthier, have worse housing, are lower 

educated and so on. 

The name for this is structual racism, it is real, and it has tangible negative consequences for the 

functioning of society and that is not merely because we are creating a grumbling underclass of 

minorities. Highly educated allochtones are leaving Belgium, because they can get jobs in countries 

where they are seen for their worth. By excluding them, we are organizing our own ‘brain drain’.  

Further: the constant undercurrent of gore racial dredging is also not conductive to the mental health of 

the autochtones. When you are constantly in the midst of that, you fail to see that it is not normal for 

people to talk about eachother in that way.” 

 

Vandyck refers to the ‘opposite political correctness’ in Belgium: “If you dare to say something good 

about allochtones or critique racistsm you are called out immediately. You are a political correct 

ivory-tower inhabitor and are irrelevant.” In part at least, this is the legacy of the extreme-ring, and 

constitutes the real ‘success’ of the Vlaams Blok/Belang despite the party’s more recent 

marginalization from the political sphere.
1388

 Jan Blommaert following the 2014 general elections 

noted that  

“We remain a country where leading politicians can express themselves disdainfully about racism, 

where discrimination on the labour market and the housing market is bemoaned at most, and in which 

the ethnocratic identity-ideal appeals to very important segments of the electorate.”
1389

 

 

                                                           
1388

 The link between extreme-right (Vlaams Belang) discourse in Flanders, the apathy amongst other politicians 

and the media towards ‘racist tinted’ speech and actual acts of racism was also argued by Peter Verlinden, a tv 

journalist whose wife is black and who woke up one morning seeing the word ‘neger’ clad in white chalk on his 

house in a small Flemish village;Peter Verlinden, ‘'Negers!' staat op onze gevel’ De redactiebe ;Astrid Snoeys, 

‘‘Negers’ op gevel Peter Verlinden: ‘Politici geven racistische onderstroom vrij spel’’ HLNbe ; noteworthy there 

was no outrage or large debate in Flanders/Belgium after Vlaams Belang leader Filip De Winter in his 2014 

election speech said the problem of our society is not the graying but the ‘browning’ of the population (‘Het 

probleem is niet de vergrijzing maar de verbruining!’), in contrast to the outrage following Geert Wilders 

election speech in the Netherlands. Verlinden received little support for his stance; leading N-VA politicians 

responded that their lack of response to Vlaams Belang racist outburst were ‘strategic’ and denied that their party 

had in fact taken on a large portion of the Vlaams Belang voters.Siegfried Bracke, ‘‘Hoe reageren op uitlatingen 

Dewinter? Niet’’ De Standaard ; Liesbeth Homans, ‘Beste Peter Verlinden’ De Standaard (“Het feit dat de N-

VA en andere partijen tijdens de campagne niet zijn ingegaan op racistische provocaties als ‘verbruining’, mag 

u als een strategische keuze beschouwen. Allerminst als een stilzwijgende goedkeuring.”).  

1389
 Blommaert,  
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While the ‘ape cartoon’ and the ‘caricature cookie’ affaires of 2014 reminded people in the U.S. of 

slavery and segregation, the same associations seemed to be missing in Belgium because –as Unigwe 

noted- there is a lack of engagement and non-processing of the colonial history. What happened in 

Congo, happened ‘far from out bed’, while slavery and its aftermath is hard to deny in the U.S. The 

latter has not worked out by any means all the issues associated with its legacy. With a history of 

diversity so much more recent, it would be strange to say Belgium has already figured it all out.
1390

 

Yet surprisingly, in its statement –hardly worth the term ‘apology’- responding to the controversy 

following its publishing of the ‘ape cartoon’, De Morgen tried to explain its decision to go ahead with 

the cartoon in following terms, pinpointing the issue of racism as being more relevant in the U.S. and 

the Netherlands than in an apparently insulate Belgium (which would explain the ‘calm reactions’ 

within the country and the braod indignation expressed abroad):  

“The error in thinking we made this time again, was the conviction that racism is generally not accepted 

and so we can safety laugh with it. It may be meant as an absurd joke to portrait a black president as an 

ape, but one forgets too easily that, namely in the U.S., the scandalous equation between blacks and 

apes regularly surfaces. And then it is not meant as a joke. It only makes it very understandable that 

some feel offended by the attempt of satire in this paper. 

Laughing with racism, so it appear again, is a thin line. It is not about freedom of expression, but about 

good taste. Exactly on the moment that Dutch politicians Geert Wilders indulged in serious racial 

provocations, the theme has become sensitive again amongst us. That explains partially why the failed 

Obama-joke provoked so many intense reactions from the Netherlands.”
1391

  

 

The outsider perspective offered by Vandyck and the insider conviction expressed by De Morgen 

could not be further apart. Strikingly, De Morgen describes the ‘ape joke’ as ‘laughing with racism’, 

something one can apparently safely do in ‘post-racial Belgium’. Geert Wilders is noted as a 

poisonous element in the Netherlands, but no such mention is made of domestic political parties or 

politicians who pull the public debate in an anti-immigrant and anti-minority framework. The ‘serious 

introspection’ Vandyck called for may be long overdo, but the internal perspective clearly gives 

people tunnelvision. The damage done will be hard to undo. 

 

1.2.2. The Netherlands: from pillarization and tolerance to failed multiculturalism and 

expressive freedom to insult minorities 

 

Introduction: the shift towards a thicker conception of citizenship (inburgering) 

Traditionally known for its tolerance and liberal social laws and policies, the Netherlands more 

recently has tightened its firm on immigration and integration policy and established more strict 

                                                           
1390

 . 

1391
 Eeckhout, ‘Is De Morgen racistisch?’. 
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standards for newcomers. Arguably, the ‘ground rules’ of minority policy and law in the Netherlands 

have undergone substantial change with a stronger emphasis on civic commitment and citizenship, 

accompanying the striving for unity and social cohesion triggered by a number of stressful national 

occurrences.
1392

 In various areas of Dutch policy affecting minorities, ranging from immigration, 

naturalization, integration, and also education and religion, a ‘thicker’ conception of citizenship is now 

promoted.
1393

 Jonkers sees the ‘new design of concept citizenship’ as marking a “‘turning point’ to a 

more assimilationist policy.”
1394

 For instance, no longer is it assumed that granting formal legal 

citizenship will induce citizens to integrate and adopt fundamental Dutch values, thus making 

nationals truly citizens. Rather, the order of the quid pro quo is reversed: first the immigrant must 

integrate, only then will he or she receive Dutch citizenship. This shift also explains stricter 

immigration, naturalization and integration policies and limitations on the expression of religious 

belief. The term ‘inburgering’
1395

 plays a key role in this, with the danger not being imaginative that 

the micromanaging of the integration/assimilation process together with the close and continuous 

measurement of participation in Dutch activities and culture holds the risk of continuously being 

scapegoated as “not yet completely integrated.”
1396

 

The background to this (and motivation for adopting such policies) is the basic idea that 

‘multiculturalism has failed’, a conviction which is amplified by the repeated verbal attacks on Islam 

and Muslims and a growing political crassness and insensitivity towards immigrants, Muslims and 

‘allochtones’ (a term coined in the Netherlands to connote those who were not originally from the 

Netherlands-the autochtones). The idea that multiculturalism had failed and a new more thicker 

conception of citizenship has to replace the laissez-faire which lead to parallel societies was hard to 

deny by 2000 in the Netherlands.
1397

 A decade later, German chancellor Angela Merkel would 

pronounce that the German ‘multikulti’-project has failed
1398

; followed by then-French president 

Nicolas Sarkozy and British prime minister David Cameron going down the same route.
1399

 Here, 

                                                           
1392

 See Vermeulen, ‘On Freedom, Equality and Citizenship. Changing Fundamentals of Dutch Minority Policy 

and Law (Immigration, Integration, Education and Religion)’, p. 45, 47. examples of such occurrences are the 

murders of Pim Fortuyn and Theo van Gogh, noted below. See also Hagendoorn 2007. 

1393
 See Vermeulen, ‘On Freedom, Equality and Citizenship. Changing Fundamentals of Dutch Minority Policy 

and Law (Immigration, Integration, Education and Religion)’, p. 47–143. 

1394
Petra Jonkers, 'Rise and Decline of Employment Equity Legislation in the Netherlands’ in Roger Blanpain 

(ed), Diversity, Equality, Integration: Beyond the Law: a comparative perspective (2008) p. 295.  

1395
 Jonkers translates this as ‘settling down as a civilian,’ but this hardly conveys the idea adequately. The 

process of ‘inburgering’ is being micromanaged, with allochtones stimulated to volunteer in ‘white’ 

organisations, to take up cycling,…  

1396
 Jonkers, p. 295. 

1397
 See Paul Scheffer, ‘Het multiculturele drama’ NRC Handelsblad (29 January 2000). 

1398
 In October 2010; http://www.bbc.com/news/world-europe-11559451 (saying ‘the so-called "multikulti" 

concept - where people would "live side-by-side" happily - did not work’) 

1399
 in February 2011; http://www.euractiv.com/culture/merkel-cameron-multiculturalism-news-501945 ("shared 

national identity" is to replace "the doctrine of state multiculturalism".) 

http://www.bbc.com/news/world-europe-11559451
http://www.euractiv.com/culture/merkel-cameron-multiculturalism-news-501945


 306 
 

(normative) ‘multiculturalism’ is being understood –rather simplisticly- as segregating, parallel 

communities lacking any social cohesion, making it easy to attack the ‘strawman’ by instead stressing 

the need for national unity and the need for minorities to integrate.  

Thus, the Netherlands, where an important “shift away from policies of multiculturalism” following a 

number of public tensions and occurrences
1400

 can be detected, in a way paved the way for the 

European-wide apparent consensus and developments in this direction. The issue remains on the 

forefront in the Netherlands, with the need for a ‘participation society’ and the reform of the welfare 

state initially conceived in the 2
nd

 half of the 20
th
 Century forming the main theme in Koning Willem-

Alexander first King’s speech in September 2013 and politicians like Geert Wilders increasing 

polarization in society.  

The traditional pluralist accommodative stance towards minorities in Dutch society, policy and law 

was rooted in the historically engrained organization of Dutch society into so-called ‘pillars’, calling 

this ‘pillarisation’ (verzuiling), “the typical Dutch
1401

 (and Belgian)
1402

 arrangement of multicultural 

accommodation.”
1403

  

As Vermeulen writes, “[f]or quite a while the Netherlands were proud to call themselves a 

multicultural society.”
1404

 The “abrupt shift in public attitudes” towards multiculturalism was triggered 

by a number of important events in the Netherlands’ not so distant past. One of these was the political 

rise of the charismatic and flamboyant politician Pim Fortuyn who coined the phrase ‘Nederland is vol 

                                                           
1400

 Vermeulen, ‘On Freedom, Equality and Citizenship. Changing Fundamentals of Dutch Minority Policy and 

Law (Immigration, Integration, Education and Religion)’; The murders of Pim Fortuyn and Theo Van Gogh can 

be noted as the most marking and shocking recent events in the struggles of the Dutch multicultural society. 

1401
 One example of a lasting legacy of the pillarization in the Netherlands in the area of sports is the division of 

the Hoofdklasse league in a Saturday and a Sunday section. The Saturday-clubs were basically Protestant clubs, 

since Protestants were not allowed to play on Sunday. In contrast, the Sunday-clubs were for Catholic and the 

working class, since those players had to work on Saturday and played on Sundays.  

1402
 Pillarisation was also pervasive in Belgian society, with different ideologies having their own social 

institutions (e.g. socialist, liberal, catholic pillars with their own ‘mutualities’, cooperatives, labor unions, 

newspapers, etc. more or less connected with the political parties) and while a de-pillarization has also taken 

place in Belgium, there are still clear remains (unions, political parties, newspapers, mutualities). See Christians: 

822-23, on the pillarisation of Belgian society. 

1403
 (Arend Lijphart, The politics of accommodation : pluralism and democracy in the Netherlands (Arend 

Lijphart ed, 2nd ed. edn, University of California press 1968); see alsoR. Van den Boer, 'Een Open Doekje voor 

de Commissie Gelijke Behandeling?’ in Rikki Holtmaat (ed), Gelijkheid en (andere) Grondrechten (Kluwer 

2004), arguing that equal treatment has strong roots in the Dutch culture of ‘verzuiling’ and in the Dutch way of 

dealing with religious and other minorities). Pillarization itself was based on the idea of ‘sphere sovereignty’and 

the importance of associational autonomy as argued by Abraham Kuyper, the leader of the orthodox Protestants 

(and the founder of the Free University of Amsterdam) in the 19
th

 century. See Floris Vermeulen and Rabia El 

Morabet  Belhaj, ‘Accommodating religious claims in the Dutch workplace: Unacknowledged Sabbaths, 

objecting marriage registrars and pressured faith-based organizations’ 13 International Journal of Discrimination 

and the Law 113.  

1404
 Vermeulen, ‘On Freedom, Equality and Citizenship. Changing Fundamentals of Dutch Minority Policy and 

Law (Immigration, Integration, Education and Religion)’, p. 84. 
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(the Netherlands is full).’
1405

 His murder, days before the May 2002 elections, by a radical left-wing 

Dutch activist shocked the Netherlands and reignited a lively public debate on the limits of 

accommodation and multiculturalism in that country.
1406

 In 2000 a famous newspaper article dubbing 

Dutch society a “multicultural drama”
1407

 had led to widespread public debates calling for the 

recognition of the lack of cultural and economic integration of continuing waves of new migrants into 

the Netherlands. Scheffer compared the Dutch efforts and strategy in the 19
th
 century fighting class 

divisions and social inequality (which he calls ‘energetic’ leading to a largely ‘successful’ integration) 

to the easiness (and blind trust that it will all turn out fine) with regard to the socio-economic 

backwardness of ethnic minorities in the Netherlands. His focus was on ‘allochtones’ from Turkey, 

Morocco, Suriname and the Antilles, ‘not those from America or Sweden’, who form the half of the 

population of the four biggest Dutch cities. He connects the fact of formation socio-economic 

underclass with cultural-religious practices which hold these groups back from ‘emancipation’ and 

critiques the government policy which allowed minorities to ‘retain their identity’ including the 

accommodation of religious identity as being an obstacle to emancipation. Scheffer warned for the 

‘huge problems of adjustment that the super-fast demographic changes’ will bring about (health 

(particularly mental health since so many people come from wars of disasters), education, 

jurisprudence, housing and the labour market.) He argued that the same mechanism like appeasement 

and negotiation which lead to a peaceful conciliation of the religious groups in the Netherlands in the 

past will not be successful in the case of the integration of ethnic minorities, nor will the pillarization 

model which vested much trust in the respective elites of each pillar (since those pillars were under 

one roof, including one language, a shared history and a generally accepted constitution-while that 

cultural coherence is lacking in the case of the ethnic minorities). One reason is the role of Islam, 

which as Scheffer argues has largely been stayed bereft of modernization ‘so that a comparison with 

Christian modernization is out of place’. The separation of church and state is not accepted under 

Islam and apostasy is severely punished, for instance (class of cultures thus being inherent). There are 

also dangers associated with the feelings of resentment which many minority youth have developed 

towards the Netherlands (a state which has misrecognized and maltreated their parents), with such 

‘victims’ turning into criminals and threatening social peace in urban areas such as in Amsterdam 

                                                           
1405

 The late Dutch politician Hans Janmaat was convicted in 1995 for discrimination and incitement to ethnic 

cleansing for using slogans such as ‘vol=vol’ (full is full), and ‘Eigen Volk Eerst’ (Own People First)’. Such 

statements have now been popularized amongst certain segments and would arguably no longer lead to 

convictions. 

1406
 It should be noted that Pim Fortuyn was assasinated by Volkert van der Graaf, a Dutch environmental and 

animal-rights activist who said his motive to murder Fortuyn was to stop the exploitation of Muslims and 

immigrants as "scapegoats" and Fortuyn’s targeting "the weak members of society" in seeking political power. 

This is a significant difference with the murder of Theo Van Gogh by a radical Islamist. 

1407
 Scheffer,  See also Paul Scheffer, ‘Het multiculturele drama: een repliek’ NRC Handelsblad (29 January 

2000), addressing many responses and critiques following the initial article. (‘some critics having confused my 

discourse for inclusion with a discourse for exclusion’) 
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where there is a fear for Moroccans. Integration is thus not a matter of time, which –like a cat falling 

from a building- is expected to ultimately land on its feet just fine. Scheffer argues it is time to make a 

change: in particular by deserting the ‘cosmopolitan illusion’ and starting to emphasize the national 

identity: 

“too little do we talk about what keeps our society together. We say too little about our 

boundaries/limits, do not cherish the relationship to our own past and treat the [Dutch] language 

nonchalantly…..Let’s start by taking the Dutch language, culture and history more seriously.”  

 

In a sweeping move he ‘nuances’ the two-way nature of integration –since in the end the ‘open 

society’ must be defended- as well as the notion of tolerance –tolerance towards feedom of conscience 

is to be protected. Referring to Islam, he argues that “[i]n the public space there is not to be a place for 

ideologies which want to displace the separation of church and state or the equal rights of men and 

women. Religious symbols like the headscarf belong in the private sphere and not in a public function 

as a police officer.”
1408

  

One can note the remarkeable shift Scheffer undertakes in his famous article: from a concern for the 

problematic socio-economic position of ethnic minorities to advocating restrictions on religious dress 

and patronizing the ‘right to one’s own identity’ claimed by minorities in the Netherlands. The 

expressed concern for the backward position of minorities is seen as a problem for the state and the 

dominant population, in terms of cost,
1409

 instead of the huge cost in well-being and capabilities for the 

minorities themselves; if that were the focus (even somewhat) the solution surely would not be in 

measures which dimish their opportunities, institutionalize conformist pressures and send out 

messages of less-worthiness. It seems that Scheffer’s background analysis of the problematic situation 

of ethnic minorities in the Netherlands, which raises good points, leads to policy advises which fail to 

appreciate the real stakes for those minorities themselves; instead they are instrumentalized towards 

the eradication of ideological stress factors such as the headscarf which form an eyesore for the 

leading political class and the normative majority. But this shows that the problem is not the headscarf, 

rather it is the reactions and presumptions on the side of those in whom it apparently raises concern, 

fear, annoyance and sometimes hatred or worse. Scheffer’s analysis includes a reductionist tendency 

which is unwarranted yet revealing. While only half of Dutch allochtones are from Muslim countries, 

                                                           
1408

 In Scheffer, ‘Het multiculturele drama: een repliek’, Scheffer notes that his brief but bold statements on 

Islam were highly critiqued, many saying he equates islam with fundamentalism. His reply is anything but denial 

of this (he states that thre is secularization and a potential for a liberal tradition being developed).  

1409
 As an illustration of this, Scheffer notes that immigration can have positive aspects, noting the hugenotes and 

the Jews “which were good for us”(daar hebben we wel bij gevaren). He also cites, after noting the risk of 

poverty amongst minorities, a sociologist as saying that the presence of allochtones, ‘evolutionary speaking, has 

set the clock back on Dutch history half a century or longer’. The problem is thus that Scheffers proposals, and 

many like him, are argued from the position of the majority or the state, which makes them disingenuious when 

addressing situations which hurt –in the first- place ethnic minorities themselves. In fact in light of that intention, 

the naming of the problem becomes highly stigmatizing and blaming instead of forming part of a solution-

oriented analysis.  
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and there being considerable secularization amongst even that group, the finger is pointed to Islam as 

the main reason for the problematic position of various ethnic minority groups, including non-

Muslims. Others have directed the main critique towards Scheffer that the proclaiming of the ‘failure 

of integration’ does not recognize the many successes of the second generation: Scheffer later 

recognized this,
1410

 and admitted that the outright rejection of the idea of ‘integration with keeping of 

identity’ can lead to undue pressures to assimilate.  

 

Scheffer’s piece published in 2000 sparked intense debate in the Netherlands, including in the House 

of Representatives (Tweede Kamer).
1411

 Subsequently, in 2003 the Commission Blok, a temporary 

parliamentary named after its chairman Stef Blok (VVD), was instituted to research thirty years of 

Dutch integration policy and produce recommendations on how to better address the issue in the 

future. The perception was that Dutch integration policies until then had largely been a failure.
1412

 In 

its extensive but highly criticized
1413

 report entitled Bruggen Bouwen (Building Bridges) of 2003-

2004, the Commission Blok argued that integration had largely been a success mainly thanks to the 

efforts of minorities themselves.
1414

 Yet it became overly clear that Dutch multiculturalism showed 

various gaps, facilitating or even promoting a high degree of geographic segregation,
1415

 including the 

existence of ‘black’ and ‘white’ schools side-by-side even in mixed neighborhoods. Vermeulen writes 

that: 
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 Scheffer, ‘Het multiculturele drama: een repliek’. The existence of many success stories was also recognized 

in government document, e.g. CBS (Statistics Netherlands), Religie aan het begin van de 21ste Eeuw (2009). 

1411
 Scheffer also called for a parliamentary commission to look into Dutch immigration and integration policy---

which happened some years later with the Commissie Blok. The Commission heard him out extensively and he 

is cited in the report numerous times. 

1412
 “De hoofdprobleemstelling van dit parlementaire onderzoek luidt:Welk integratiebeleid kende Nederland in 

de afgelopen dertig jaar; en is het beleid samenhangend, consistent en succesvol geweest?”  

1413
 Michiel Kruijt, ‘Commissie Blok krijgt achteraf toch nog enige lof’ Volkskrantnl  (the general consensus had 

been that the report was ‘too weak’(‘te slap’) and needed to forumate more sharp recommendations; however, 

the report appeared to have been an important resource. Following the report, all political parties agreed on the 

need to make ‘inburgeringscourses’ mandatory and a number of parties agreed to slow family reunification by 

having (prospective) spouses take such courses when still abroad.  

1414
 Blok (Tijdelijke Commissie Onderzoek Integratiebeleid, Onderzoek Integratiebeleid, Tweede Kamer der 

Staten-Generaal, vergaderjaar 2003–2004, 28 689, nrs. 8–9). The Blok Commission concluded that the current 

segregation was to a large extent caused by Dutch government policy, or the lack of it. The new immigrants, in 

contrast to migrants from Dutch-India, Suriname and Antilles, were not assisted in their search for housing and 

were either housed by their employers or sought 

the cheapest alternatives available to them. The attempts of certain communes and housing corporations to 

disperse immigrants was frowned upon by the national government, which stressed ‘individual choice’. Then a 

number of judicial decisions rejected any attempts at more general dispersal as discriminatory. Blok, p. 352. 

1415
 (Bovens and Trappenburg 2004: p. 174-75, arguing that a too strictly applied antidiscrimination policy had 

promoted segregation of minorities through the formation of ‘black’ schools and neighborhoods)The 

Netherlands have a comparatively significant level of geographic segregation between so-called ‘allochtones’ 

(non-European immigrants) and the native white Dutch population, called ‘autochtones’, both in housing and in 

education. A large proportion of ethnic minorities live in one of the four large Dutch cities, often in a 

neighborhood with many other (ethnically varied) minorities.  
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“[a] pervasive feeling of gloom, an atmosphere of depression and distrust have developed. In part this 

can be explained by the economic recession of 2002-2004. But it also has to do with certain incidents 

that have given rise to the idea that all schemes and policies to integrate minorities and immigrants have 

failed, that multiculturalism is bad for social cohesion and that there is a so-called ‘Muslim 

problem.’’
1416

  

 

That feeling was amplified when a Dutch-Moroccan Muslim extremist violently killed Dutch 

filmmaker-provocateur Theo Van Gogh in the streets of Amsterdam in 2004. The murder was 

motivated by Van Gogh’s production of a film entitled Submission which showed an actress, playing 

four mistreated Muslim women, with Quranic verses stamped on her naked body. The screenplay was 

written by Dutch-Somali politician and staunch Islam critic Ayaan Hirsi Ali, who received threaths 

and was forced into hiding (and later moved to the U.S.). Between the formation of new governments, 

successive Dutch cabinets redesigned policies on cultural and religious diversity, dropping the 

severely discredited multiculturalist policy in favour of an approach emphasizing the acceptance and 

internalization of ‘Dutch values’ and requiring effective integration results from migrant minorities. 

Vermeulen argues that certain newly introduced policies do not pass the test of liberal democratic 

principles and calls for “pragmatic and more relaxed” initiatives that instead will promote the socio-

economic participation of migrant communities. The shortcomings of policies and need to re-focus on 

the socio-economic factors are not new.
1417

 In 1989 the Dutch Scientific Council for Government 

Policy already called for more attention to this aspect of integration.
1418

 Since 2007 newcomers have 

been required to meet stricter conditions of ability in the Dutch language and knowledge of Dutch 

culture. “[O]nce one of Europe’s most immigrant-friendly countries”
1419

 has tightened its immigration 

and integration law and policies. One major stepping stone was the Wet Inburgering in 2006,
1420
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 Vermeulen, ‘On Freedom, Equality and Citizenship. Changing Fundamentals of Dutch Minority Policy and 

Law (Immigration, Integration, Education and Religion)’, p. 85. 

1417
 Christian Joppke, ‘Beyond national models: Civic integration policies for immigrants in Western Europe’ 30 

West European Politics 1. 

1418
 Netherlands Scientific Council For Government Policy 1990, referred to in Duyvendak and Scholten 2009. 

1419
 X., ‘Holland's New Greeting for Immigrants: 'If it Ain't Dutch, It Ain't Much’  

<http://www.spiegel.de/international/holland-s-new-greeting-for-immigrants-if-it-ain-t-dutch-it-ain-t-much-a-

397021.html> . 

1420
 Wet Inburgering of 30 November 2006 (‘law on Integration’) came into effect on 1 January 2007 and was 

drafted by Rita Verdonk. Before then integration was not compulsory. There is still no duty for people from EU 

countries, EEA countries, Switzerland and Turkey (the latter because of court rulings based on the existence of 

an association treaty between the EU and Turkey) or their families, or people above 65 and some other 

categories. “Wet inburgering in het buitenland” (Integration law for immigrants to the Netherlands abroad) also 

requires certain prospective immigrants to pass (an easier) test at the Dutch embassy before obtaining a visa for 

and entering the Netherlands. Human Rights Watch has called this overseas test, together with other conditions 

like the income requirement, discriminatory and violating the right to family life: HRW, ‘The Netherlands: 

Discrimination in the name of Integration’ http://wwwhrworg/en/node/82373/section/9 . 

1420
 http://www.nu.nl/binnenland/2590715/inburgering-niet-verplicht-turken.html 
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written by the then Minister of Integration and Immigration Rita Verdonck,
1421

 which made the 

passing of a language fluency test and familiarity of Dutch values and culture obligatory for 

newcomers.
1422

 Under the new arrangement which started in January 2013, it is up to the immigrant to 

arrange and pay for the inburgering courses (searching for such courses and paying for it).
1423

 Many 

other proposals and ideas, such as only allowing Dutch to be spoken in the streets and a burqa ban (as 

one of the first European countries to consider such) have also been circulated.
1424

 In the area of 

immigration, since 2001 the flow of immigrants into the country has been halved.
1425

In the area of 

religion, the focus has somewhat shifted from accommodation of religion in the public sphere to 

attention for intolerance and discrimination by Muslims and other religious minorities, with debates on 

the face-covering veil
1426

 and refusal to shake hands with members of the opposite sex, the attitude of 

                                                           
1421

 One notable incident occurred in 2004 when a Syrian Imam in Tilburg refused to shake Minister Verdonk’s 

hand, an incident which was again repeated in 2006 in Zoetermeer. See Jan Kooistra, ‘Opnieuw weigert imam 

hand Verdonk’ Elsevier <http://www.elsevier.nl/Nederland/nieuws/2006/4/Opnieuw-weigert-imam-hand-

Verdonk-ELSEVIER075350W/> . Rita Verdonk was expelled from her party the VVD in 2007 after critical 

comments about the party at a dinner in Utrecht. Party leader Mark Rutte said its was the ‘last drop’ and that 

Verdonk’s comments had damaged the party enough: “VVD zet Verdonk uit fractie”, 13 September 2007, 

http://nos.nl/artikel/64395-vvd-zet-verdonk-uit-fractie.html. Verdonk subsequently started her own party but left 

politics in 2011. 

1422
 http://www.inburgeren.nl/inburgeraar/klantenservice/oefenen_met_examens/oefenen_met_examens.asp. 

Some example of the test on knowledge of Dutch society are online: “they often involve what a family in the 

Netherlands does.” The government website on ‘inburgering’: 

http://www.rijksoverheid.nl/onderwerpen/inburgering-en-integratie, states that the Netherlands has a ‘tough but 

just integration policy’ with an obligation on immigrants to learn the language and ‘get to know the Dutch 

society.’ “this allows them to adjust quicker and find a job. It is up to the newcomer to arrange his/her own 

inburgering. The government makes sure there are possibilities to do that. For instance, by sufficient 

inburgeringscourses.’ New immigrants are to take an exam within 3 years (a fine can be imposed if one fails and 

the residency permit for indefinite duration (except in case of a refugee) can be refused in that case. One has to 

retake the test in case of a fail, until one succeeds) which tests their knowledge of Dutch but also Dutch values. 

In lieu of this exam, an immigrant can also take the state exam for Dutch as a second language or follow a 

vocational training. One needs not take any courses to take the test. Once a person has passed the exam, he or 

she receives a inburgeringsdiploma and is ingeburgerd. (“Als u alle examens heeft gehaald, krijgt u het 

inburgeringsdiploma en bent u ingeburgerd.”) First, the test taker is shown a video introducing a family and their 

friends, in the following tests then these individuals are placed in a number of situations (conversations, going to 

the local community house, doing volunteerwork etc.) and a number of questions are asked as to what the best 

response would be. The knowledge of the Dutch language needs to be quite extensive st times to understand the 

various nuances. Arguably some situations are a bit ambiguous; e.g. in one situation a volunteer of foreign origin 

in a retirement home is given a ‘negative comment’ by an elderly resident. The question is what she should do: 

file a complaint with the director, get upset and not give the elderly woman a coffee, or remain calm and say she 

does not like that. (1 and 3 seem both acceptable). 

1423
 Law effective 1 January 2013: cost of the exams together is 250 euros. See 

http://www.inburgeren.nl/nw/inburgeraar/examen/Kosten.asp (Kennis Nederlandse Samenleving kost € 40; 

Spreekvaardigheid kost € 60; Luistervaardigheid kost € 50; Leesvaardigheid kost € 50; Schrijfvaardigheid kost € 

50) The courses are provided by various educational institutions and range in cost (one school Mondo NT2-Privé 

charges 45-65 euros an hour). One can take the tests in 5 cities: Amsterdam, Eindhoven, Rotterdam, Rijswijk 

and Zwolle, making the whole process quite a burden for many. One can obtain government loans to complete 

the trajectory and obtain the diploma, but must pay it back within a certain period. 

1424
 X., ‘Holland's New Greeting for Immigrants: 'If it Ain't Dutch, It Ain't Much’ . 

1425
 X., ‘Holland's New Greeting for Immigrants: 'If it Ain't Dutch, It Ain't Much’.  

1426
 In 2011 the Dutch government announced that a burqa ban would be in place as of January 2013, but this did 

not take place in the end (unlike Belgium and France). 
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Moroccan youth towards homosexuals, restricting religious ritual slaughtering, and so on. Instead of 

underlining the equality of all, including on the basis of religion, more attention is attracted in the 

public debate to combatting (perceived) discriminatory behavior of minorities on the basis of their 

religion and emphasizing what are seen as typical Dutch liberal stances of social matters. This 

frequently comes down to a presentation of the (perceived) irreconciatory nature of Islam with 

democratic (Western/Dutch) values, and the need to restrict rather than encourage the manifestation of 

religious dress and practices. In 2011, the Dutch government announced that it will abandon its 

multiculturalist policy which it saw as enabling parallel society in the Netherlands, again making more 

stringent demands on immigrants and in particular Muslims and shifting to an emphasis of ‘Dutch 

values’ which all residents should accept and live by. At the same time it tightened demands to learn 

the language and the values, the then Dutch government (new center-right government of 

Conservatives (VVD) and Christian Democrats (CDA), with parliamentary support from the anti-

Islam Freedom Party (PVV)) argued ‘integration’ was the task of the immigrants and not the state and 

thus cut certain subsidies.
1427

 

Nevertheless, according to Vermeulen, “Dutch legal order is friendly towards soft versions of legal 

pluralism.”
1428

 Penninx similarly, while noting the shift towards “communitarian values in relation to 

immigrant integration demanding a greater extent of adaptation to Dutch norms and values,” and even 

“a turn towards ‘assimilationism” as argued by some commentators argues that “Policy practice, 

however, changes less quickly and less pervasively than the discourse may do. The consequence is 

that the Netherlands has a mixed model in which still many elements of the initial EM-policy are 

present, that has changed partly its aims and focus, but most significantly has changed its discourse 

and tone.”
1429

 

 

Ethnic and Religious Diversity in the Netherlands 

Both with regard to ethnic diversity as well as religious diversity there are differences to be noted with 

what is the case in Belgium. The four most important allochtone population groups, constituting the 

addressees of Dutch minority policies, are persons from or with origins in Suriname, the Netherlands 

Antilles, Turkey and Morocco.
1430

 As far as Dutch religious diversity is involved, the discussion 

should start with the division lines within Christianity. Protestantism is a much more significant force 

in Dutch society than it has been in Catholic-dominated Belgian society. At the same time, the 

Netherlands is perhaps an even more secular society, going by the perceptage of non-affilliated. A 
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 Soeren Kern, ‘The Netherlands to Abandon Multiculturalism’ Gatestone Institute  

<http://www.gatestoneinstitute.org/2219/netherlands-abandons-multiculturalism> .  

1428
 Vermeulen, ‘On Freedom, Equality and Citizenship. Changing Fundamentals of Dutch Minority Policy and 

Law (Immigration, Integration, Education and Religion)’, p. 122. 

1429
 Rinus Penninx, After the Fortuyn and Van Gogh Murders: Is the Dutch Integration Model in Disarray? (9 

June 2005). 

1430
Netherlands), p. 10; CBS (Statistics Netherlands), Jaarrapport Integratie 2012 (2012), p. 9. 
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2009 report by the CBS- Statistics Netherlands- titled ‘Religion at the start of the 21st Century’ found 

that in 2008, 58% of the Dutch population belonged to a religious or philosophical group (29% 

Roman-Catholic; 9% Dutch Reformed Church; 4% Reformed: 6% Protestant Church; 4% Muslim; 6% 

says he/she belongs to another religion or philosophical group) while 42% is said to be not affiliated 

with any church/religion (‘onkerkelijken’).
1431

 This very high proportion of ‘nones’ had only increased 

by 2% in the Netherlands in the last 15 years. Further, amongst believers practicing by worship was 

decreasing substantially, with only 20% of those belonging to a religious denomination attending 

church service or some other religious gathering at least once a month in 2008. 

It is clear the religious diversity in the Netherlands has undergone a massive transformation, even 

apart from the advent of Islam in the country. In 1860 the Netherlands was an integrally Christian 

country with six out of ten being Protestant and the remainder four out of ten Roman-Catholic. In 1899 

there were only 2% non-affilliated (’onkerkelijk’), in 1930 that number had grown to 14% and this 

trend continued from the sixties onwards with the percentage of the nones doubling between 1960 and 

1990. Non-affilliated persons formed 18% in 1960, 38% in 1990 and 40% in 1993 and 42% in 

2008.
1432

  

Depillarization (itself triggered by developments such as increased individualization) starting 1960s 

had huge effect on the rise of the nones in the Netherlands.
1433

 Nowhere in the world, secularization 

has lead to more formal de-churching (‘formele onkerkelijkheid’) as in the Netherlands. This also 

meant that church membership became a very conscious choice, and members were very actively 

involved in church activities.
1434

 The latter, however, is now changing; the number of unaffiliated are 

relatively stabile, but religious worship (‘kerksheid’-measured by attending services at least once a 

month) is declining, and most notably amongst Catholics and Muslims.
1435

 24 % of Muslims are said 

to visit a mosque at least every week, though this appears to be mainly a male affair (men attend 34%, 

women a mere 14%).
1436

 

After Christianity, Islam in now the Netherlands’ second religion. The presence of the first Muslims in 

the Netherlands goes back to 1879. In 1889 the Census recorded the presence of 49 ‘Mahomedanen’, 

mostly from Dutch-India and living in The Hague.
1437

 Until the Second World War, they remained 
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 Netherlands), Religie aan het begin van de 21ste Eeuw, http://www.cbs.nl/nl-NL/menu/themas/vrije-tijd-

cultuur/publicaties/publicaties/archief/2009/2009-e16-pub.htm, p. 3. 

1432
 Netherlands), Religie aan het begin van de 21ste Eeuw, http://www.cbs.nl/nl-NL/menu/themas/vrije-tijd-

cultuur/publicaties/publicaties/archief/2009/2009-e16-pub.htm, p. 7. 

1433
 Netherlands), Religie aan het begin van de 21ste Eeuw, p. 14-16 for discussion of various institutional and 

social factors that contributed to the rise of those unaffiliated to any church or religion (even if they remained 

believers) and ow churches lost the grip on many of their members). 

1434
Netherlands), Religie aan het begin van de 21ste Eeuw, see p. 27. 

1435
 Netherlands), Religie aan het begin van de 21ste Eeuw, p. 23. 

1436
 Netherlands), Religie aan het begin van de 21ste Eeuw, p. 38. 

1437
 Netherlands), Religie aan het begin van de 21ste Eeuw, p. 16. 
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modest in numbers (a few hundred), but starting the fifties their numbers increase due to immigration 

from Indonesia. Starting the 1960s several tens of thousands guestworkers came from Turkey and 

Morocco, later followed by their families through family reunification schemes. Muslims from 

Suriname and other countries joined these groups later. In 2008, there were some 825.000 Muslims 

living in the Netherlands, making up 5% of the population.
1438

 The two largest groups of Muslims are 

Moroccans (296.000) and Turkish (285.000).
1439

 Some 95% of Muslims in the Netherlands are of non-

Western origin; at the same time Muslims constitute some 45% of all non-Western allochtones in the 

Netherlands.
1440

 Amongst Surinamers, there is considerable religious diversity, with Christians, 

Hindus, Muslims and one-third unaffiliated; amonst Antillians, two-third are Christian and the 

remained is unaffiliated.
1441

 The overlap between ethnicity/origin and religion of the main minority 

groups and the majority population in the Netherlands, looking different from the Belgian situation, 

and can be displayed as such: 

 

Ethnic Group  Religious affilliation 

Moroccans Predominantly Muslim 

Turks Predominantly Muslim 

Surinamers Christians, Hindu’s and Muslims and one-third 

unaffiliated 

Antillians Predominantly Christian or unaffilliated 

Native Dutch (and Indo’s/Dutch-Indonesians) Predominantly Christian or unaffilliated  

 

 

The position of religious minorities and socio-economic disadvantage  

Religious affiliation has huge effect on all sorts of socio-demographic behaviours in Dutch society, as 

shown by CBS reports. Some of these indicators can be explained by differences in composition (age, 

gender) and education but this is often only a partial explanation for the differences observed. For 

instance, the nones are much more likely to live together (samenleven) with their partners without 
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 Netherlands), Religie aan het begin van de 21ste Eeuw, p. 16, p. 35. see p. 35-36 for the evolution in 

calculation models--- in Nederland zo’n 433 duizend islamitische mannen wonen en 392 duizend islamitische 
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40 jaar. (p. 37) 

1439
 Netherlands), Religie aan het begin van de 21ste Eeuw, p. 38. Onder de autochtonen zijn maar weinig 

islamieten, te weten 13 duizend. Voor een deel zijn dit waarschijnlijk de ‘derde generatie allochtonen’. Dit zijn 
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Muslim. (Dagevos, Schellingerhout en Vervoort, 2007) Ibid, p. 117. 

1440
 Netherlands), Religie aan het begin van de 21ste Eeuw, p. 39. 
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 Netherlands), Religie aan het begin van de 21ste Eeuw, p. 117. 
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getting married, and more likely to get divorced if they do marry.
1442

 Also, they have less children than 

those religiously affiliated or women remain childless and their aspirations for family size are also 

different, with particular gaps between non-affiliated and Muslims.
1443

 Religious affiliation is also 

correlated with other factors and behaviours such as health, lifestyle, income, political opinion and 

participation.
1444

 The position of Muslims is striking, as they distinguish themselves from the rest of 

society by a low societal participation and a number of distinctive ideas (‘afwijkende 

denkbeelden’).
1445

 Also, the CBS report shows how religious affilliation and income/labour 

participation is correlated. Amongst the various religious groups, there are relatively small differences, 

except for the position of Muslims: their income lies substantially lower than that of all other groups 

(i.e. almost 1/3 lower).
1446

 And while the labour participation for men of various religions/non-

religious lies around 80% (is highest for members of the Reformed church), for Muslims it is at its 

lowest (lower than 60%). The labour participation for women shows even bigger differences: for all 

groups the percentage lies between 55-60% (is highest for the nones) but for Muslim women the 

participation is a mere 34%.
1447

 The following table, showing the aggregate average income and the 

Gini-coefficient according to the different (non) religious affiliation, illustrates this: 

 

Table 3: Average income according to religion in the Netherlands  

Religious denomination Aggregate average income for 

four years 

Gini-coefficient (income 

inequality) 

Protestantse Kerk in Nederland 94.400 0.23 

Nones 92.200 0.22 

Roman Catholics 88.200 0.22 

Reformed 88.200 0.21 

Dutch reformed  87.400 0.23 
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 Netherlands), Religie aan het begin van de 21ste Eeuw, p. 28. 

1443
 Netherlands), Religie aan het begin van de 21ste Eeuw, p. 31. (p. 31; ‘Onder islamieten komt kinderloosheid 
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1444
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1445
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1446
 Netherlands), Religie aan het begin van de 21ste Eeuw, p. 141. See also table at p. 71/72: income highest for 

protestants, then nones, then Catholics, and other (non Islam) religions; but differences are less significant; 

however, Muslims have much lower incomes in comparison, almost 1/3 less income. 

1447
 Netherlands), Religie aan het begin van de 21ste Eeuw, p. 70 (table); regarding average hours there are no 

significant differences according to religion (men: 40 h; women: 28 h).  
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Other religions 84.400 0.24 

Islam 61.300 0.18 

 

Source: Adapted from table CBS, p. 72, Table 8.1 (Kerkelijke gezindte en inkomen, 2004/2006) 

 

From a social cohesion point of view, religious diversity presents challenges. Robert Putnam famously 

distinguished between bonding and bridging; with both forms of social capital being important from 

the perspective of social cohesion.
1448

 On the one hand, in the Netherlands the rise of the nones may 

raise concerns that absence of belonging to religious groups leads to a decrease in bonding social 

capital, for instance because nones are less likely to engage in volunteerwork. On the other hand, the 

diversity of religious groups (with the role of Muslims being so distinct) makes the bridging exercise 

all the more crucial for the inter-group social cohesion in society. It remains a question whether 

religious belonging (i.e. higher bonding social capital) is correlated with less or more bridging as 

between different groups (i.e. outreach and connections to non-members or members of other groups). 

Research in the Netherlands has shown that those who actively practice their religion are in fact more 

oriented towards their own groups in their free time than those who are nominally religious or non-

religious. Also, when minorities are religious and less oriented on the Netherlands, they in fact come 

less into contact with the native population. Amongst those with Moroccan and Turkish roots, those 

who practice tend to identify more with the country of origin and/or to be homesick and have less 

contact with the native Dutch population.
1449

 As a result, the bridging that does take place is often 

between the non-affilliated and non-religious or nominally-religious minorities.
1450

 “Accordingly, 

religion bonds mainly people within one’s own group, but not outside of it.”
1451

  

 

When it comes to the socio-economic and socio-cultural position of the main non-Western minorities 

in the Netherlands, i.e. persons with Turkish, Moroccan, Surinamer and Netherlands Antillean origins, 

annual ‘Integration’ reports issued by CBS-Statistics Netherlands offer a wealth of information.
1452
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1452
 Netherlands), Jaarrapport Integratie 2012 . The 2012 report also discussed the situation of four non-Western 
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van Tubergen, Immigrant Integration: A Cross-national Study, 2006 (phd 2005 utrecht) (analyzing immigrants 
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Those reports show the following important features. In 2012 non-western minorities constituted 1.9 

million people in the Netherlands (together with 1.6 million Western minorities, which means 3.5 

million people in the Netherlands are considered ‘allochtone’, i.e. of foreign/non-Dutch origin).
1453

 

Despite some critique, the use of the term ‘allochtone’ is still prevalent in official documents and in 

public debate in the Netherlands. Terminology has shifted over the years to address the same groups: 

The Commissie Blok report noted that in the 1970s migrants were called ‘guestworkers’, in the 1980s 

they became ‘ethnic minorities’ and starting the 1990s they became ‘allochtones’.
1454

 The official 

definition/content of the term allochtone was adapted in 2000.
1455

 Under the new definition, a person is 

considered ‘allochtone’ when at least one parent was born abroad.
1456

 This yielded a population of 2.7 

million alloctones, or 17% of the population, in 1999. A distinction is also made between allochtones 

from Western countries as opposed to from non-Western countries. Western countries are taken to 

mean all European countries, except Turkey, North-America, Oceanie, Japan and Indonesia. Non-

Western countries are Turkey, African, Latin-American and Asian (except Japan and Indonesia) 

countries. The reason behind such distinction is not merely geographical; in fact it is motivated by the 

different socio-economic and cultural position of the two respective groups. Thus, one could argue the 

way the groups are constituted is set up to show a difference in socio-economic positioning (it is a 

self-fulfilling in the sense that the considered problematic situations are grouped together: e.g. Turkey 

placed in non-western camp, while Japan and Indonesia are placed in the Western camp.) A value-

judgment precedes this: “when a group in socio-economic or cultural respect strongly resembles the 

Dutch population, it is counted under the Western countries.” In the case of Dutch-Indonesians, a large 

and sweeping cultural assimilation preceded such situation.
1457
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‘Integration’ is defined by CBS-Statistics Netherlands as ‘a process of increasing participation and 

acquisition of position in society, having as its goal a full-fledged participation to that society.”
1458

 

This has diverse aspects including labour market participation but also involves education, health, 

housing, political participation, organisation and community life. 

Besides the differences in religious affiliation and practice, there are other striking differences 

between, on the one hand, the two predominantly Muslim minority groups (Moroccans and Turkish) 

and, on the other hand, the two predominantly non-Muslim minority groups (Surinamers and 

Antillians) in the Netherlands. Moroccan and Turkish households, similar to native Dutch households, 

often consist of couples, married or not, with or without children while Surinamers and Antillians are 

often singles. The latter more often have a relationship with the native Dutch than Moroccans and 

Turkish, who are known for selecting their spouses from their countries of origin. Turkish and 

Moroccan minorities also live more segregated from the native Dutch and often limp behind in 

educational achievements.
1459

 The labour participation amongst Moroccans of the first generation is 

the lowest, but amongst the second generation aged 25-45 years old there is hardly any labour 

participation difference as between the four minority groups, and the youth unemployment is similarly 

high for all groups as well. While the second generation is less dependant on social security payments 

(unemployment, disability and assistance payments) than the first generation, reliance on assistance 

payments is highest amongst Moroccans and reliance on disability allowance is highest amongst 

Turkish minorities in the Netherlands. Integration-wise, the Antillian minority is considered to be most 

advanced (both socio-economically as well as socio-culturally).
1460

 And despite the shorter timespan 

they have been in the country, the non-Western refugee groups researched by CBS (that is, Afghan, 

Iraqi, Iranian, Somali) are more oriented towards Dutch society than the Moroccan and Turkish 

minority groups, for instance having more contacts with native Dutch, feeling less home-sickness and 

identifying more often as Dutch. It is said that “they tend to appreciate the Netherlands more than the 

four largest non-Western minority groups and their social trust is larger.”
1461

 Perhaps in part this 

relates to them being spread-out more across the country than the main minority groups, who are 

mainly concentrated in the largest cities. 

 

Similar to Belgium, the socio-economic position and prospects of Muslims is clearly inferior 

compared to the autochtone population, although the differences are somewhat less pronounced in the 

Netherlands. For instance, unemployment amongst young non-Western allochtones is three times 

higher than the native Dutch. Generally, in all skill and education ranges, unemployment amongst 
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non-Western allochtones is 2 to 3 times that of native Dutch workers.
1462

 Besides the income 

differences and quantitative labour participation differences noted above, here too there are quantative 

diffences with non-Western allochtones working more often under flexible labour contracts (25% as 

opposed to 14% amongst the native Dutch) or under temp agency contracts
1463

 This explains why in 

economic bad times, non-Western allochtones lose their jobs first. For instance, to take the example of 

youth unemployment starting 2008: in 2011 youth unemployment amongst native Dutch youngsters 

decreased from 10% to 8%, while amongst non-Western allochtones it remained at 23%.
1464

 Non-

Western allochtones were also less likely than native Dutch to be independent entrepreneurs (one in 15 

as opposed to one in ten).
1465

 

Jonkers notes that the high unemployment of ethnic minorities “was for a long time mainly regarded 

as a socio-economic problem and less as a denial of individual rights to fair treatment on the labour 

market.”
1466

 Considering gaps in skill-levels and educational achievements, some would point to these 

elements in explaining labour market gaps or unemployment differences. One may think that the fact 

that unemployment levels of ethnic minorities educated in universities being at least twice as high as 

opposed to Dutch graduates would discredit to some extent this presumtion,
1467

 but still, “the idea that 

numbers of participation of ethnic minorities might give insight in hidden barricades is still hard to 

accept, although even higher educated ethnic minorities are clearly underrepresented.”
1468

 

 

Amongst Dutch employers, there is a similar ‘natural hesitation’ to hiring ethnic minorities as was 

noted in Belgium (the ‘koudwatervrees’ noted by the VDAB). Employers tend to have a more negative 

image when it comes to ethnic minorities and are less willing to give them a chance.
1469

 The image is 

worse for Moroccans and Antillians, and somewhat better for Surinamers and Turks.
1470

 However, it is 

encouraging that employers who have experience with ethnic minority workers more often have a 

positive image on their labour performance.
1471

 According to one survey, a quarter of Dutch 

employees said they would not hire ethnic minorities or only do so if there are no allochtones 

available, with the reasons cited often being lack of skills, but also cultural and integration difficulties 
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(‘cultuur- of inpassingsproblemen’).
1472

 Even if such perceptions are unfounded, they do carry real 

consequences for minorities applying for jobs. Besides prejudice and bias, cultural differences also 

influence minorities’ chances also through the recruitment process: while recruiters argue they only 

select on the basis of merits, they are leaded by culturally determined expectations of appropriate 

behavior. For instance in the Dutch case, recruiters have interpreted the ‘reservednes’ 

(terughoudendheid) of ethnic minority applicants as a lack of motivation, leading to a rejection.
1473

 

  

Rinus Penninx argues that “all in all one has to say that EM-policies for the labour market have been 

weak and ineffective, simply because of the lack of powerful instruments.”
1474

 This has to do with the 

limited influence of the government on the labour market since the 1960s with there not being any 

“real instruments to steer the distribution of scarce jobs.” Three instruments were used by the 

government as far as ethnic diversity policy in the 1980s and 1990s. First, a voluntary agreement 

between employers and workers’ unions to strive for more jobs for immigrants; “it turned out to be 

symbolic paperwork only.” Second, the Wet SAMEN (wet bevordering evenredige arbeidsdeelname 

allochtonen, wet stimulering arbeidsdeelname minderheden): “a soft law inspired by the Canadian 

Employment Equity Act, that obliged employers to report on the ethnic composition of their work 

force and stimulated to make plans for more balanced recruitment. It turned out to be a symbolic law 

and implementation has been erratic.”
1475

 In 2004 this law was discontinued; “emotional motives 

against the obligation to register ethnic minorities influenced the implementation” and the law had 

received a bad rap in the media.
1476

 The government evaluation was that the act had hardly changed 

the personnel practices Gov not sure if this was stigmatizing and no longer wanted to burden 

employers.
1477

 Finally, in the period 1986 – 1993 the government used an affirmative action plan for 

national and local governmental employers, which was “effective in the sense that the percentage of 

government employees of immigrant background rose significantly in that period.”
1478

 However, “The 

interesting thing is that the high unemployment of immigrants in the 1980s and early 1990s was solved 

to a great extent by the market itself: the continuous booming of the Dutch economy, particularly in 

                                                           
1472

 Blok, p. 236 (referring to Kruisbergen en Veld (2002)). 

1473
 Blok, p. 237, (referring to Dagevos en Beljaarts 1996; Dagevos en Rodenburg 1998). 

1474
 Penninx. 

1475
 Penninx. 

1476
 Jonkers, p. 275-298. 

1477
 Jonkers, p. 275-298. Employment equity legislation was in force in the N for less than 10 years-Wet 

Bevordering evenredige arbeidsdeelname allochtonen (WBEAA) 1994; Its successor 1998 Wet Stimulering 

Arbeidsdeelname Minderheden (Wet SAMEN). (expired in 2002 extended until 2004 and then not prolonged, 

faded out.) New name, designated as a temporary act. Goal was to streamline procedures and reduce 

administrative burden on employers. The media no longer criticized. More reports submitted. But not accepted 

that discrimination needed to be combated, agencies just stressed that it was in the benefit of the employers to 

hire more ethnic minorities.) 

1478
 Penninx. 



 321 
 

the second half of the 1990s, led to a sharp decrease of general and immigrant unemployment and 

even to clear labour shortages in certain sectors at the turn of the century (SCP 2001b). It was the 

market that brought down the unemployment rate of immigrants of between 30-40 % to below 10 % in 

2001.”
1479

 Obviously, the economic crisis since 2008 has turned this situation around entirely. 

 

Freedom of expression as the freedom to insult minorities/Muslims 

In 2013 the Advisory Committee on the Framework Convention for the Protection of National 

Minorities expressed concern about certain developments with regard to the treatment of ethnic 

minorities
1480

 in the Netherlands, saying: 

“Although the Netherlands has a long tradition of tolerance and openness to other cultures, expressions 

of racism and intolerance continue to be reported, including in political discourse. The different groups 

in society seem often to live a parallel existence alongside one another, but without significant 

interaction with each other. Efforts have to be made to encourage a spirit of tolerance and intercultural 

dialogue in society and to prevent discrimination and stigmatisation towards all groups, including 

through the promotion of human rights education.”
1481

  

 

The Committee also expressed concern for the “parallel co-existence [which is] particularly evident in 

urban areas and schools where it appears that there exists a situation of ‘de facto segregation’ based on 

socio-economic grounds, despite the important efforts made by the authorities to improve the 

situation.”
1482

  

Indeed, periodically news stories surface illustrating the hostile treatment given to minorities in 

various areas of social life. For instance, a case in point are the instances where entire neighborhoods 

clit together to bully and chase away minorities who dare to move into certain ‘white’ areas.
1483

 

According to official numbers in the period 2009-2011 almost 500 people were bullied out of their 
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house, with 60% of the cases involving racially motivated bullying and assaults.
1484

 An other 

illustration is the employers coming out about their conscious decisions not to hire non-Dutch staff for 

certain positions.
1485

  

 

The Advisory Committee linked such developments on the ground to the tone in larger political and 

public discourse, expressing concern to the Dutch government that: 

“the frequency of expressions of hostility towards immigrants in political and public debate has 

increased in the last few years, in particular due to anti-Muslim and anti-immigration discourse used by 

some politicians. The Advisory Committee is seriously concerned by intolerant statements and 

proposals such as the hotline for reporting on Polish workers set up by a political party. The Advisory 

Committee emphasises that negative discourse targeting specific groups on the basis of their ethnic 

origin or religion should be firmly and unambiguously condemned by political actors. The Advisory 

Committee is also concerned about the fact that the principle of respect for freedom of expression is 

often used to justify the lack of sanctions of hate speech and by the apparent lack of appropriate 

reactions by the majority population, the media and the political leaders, who fail to condemn these 

hostile attitudes firmly enough.”
1486

 

 

In response to these concerns, the Dutch government defended itself in the following terms: 

“The Cabinet would point out that one of the key facets within Dutch integration policy is reciprocity. 

Dutch integration policy focuses on adequately furnishing migrants with full participation. It is essential 

in that regard that migrants have an understanding of the basic principles and fundamental values of 

Dutch society and that they learn the language. This requires a dual commitment on the part of both 

migrants and the host society. That commitment is larger for migrants: it may be expected of 

newcomers that they embrace the values and rules that apply here and make them their own. It may be 

expected of established Dutch citizens that they accommodate migrants and accept them as equals. The 

Cabinet is laboring for standard policy aimed at education, employment opportunities and healthcare to 

reach all citizens in Dutch society in adequate measure, regardless of their country of origin, religion or 

philosophy of life. Migrants are responsible for making the effort that will enable them to share and 

participate as full citizens in Dutch society.”
1487
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In its discourse, one can note that the term ‘integration’ takes on a meaning very close to assimilation 

and the ‘blame’ or blunt of the burden is placed on the minority groups themselves.
1488

 

 

With regard to the concerns about the harshening of the political and public discourse towards 

immigrants and minorities and the recommendation to ‘censure and impose sanctions on all 

expressions of intolerance in political or public debate’, the Dutch government responded:  

 “Everyone in the Netherlands enjoys the same freedoms and everyone must be treated equally. This 

also applies to freedom of speech. Anyone in the Netherlands may say or write what he or she wishes 

within the confines of the law, even if others should disagree with it.”
1489

 

 

“The Cabinet acknowledges the impression that the debate in the Netherlands about immigration and 

integration is sometimes conducted in fierce fashion. Heated debate is unavoidable in a constitutional 

democracy characterized by great diversity among its people, customs and personal convictions. 

Equally, that debate is essential, because it contributes towards clarification of problems and bringing 

about solutions. The Netherlands is a constitutional democracy with clear rules. However, this is not to 

say that everyone keeps to the rules. Discrimination – whatever its shape or form – is unacceptable and 

is countered rigorously. In relation to statements made by political parties, the Cabinet wishes to 

emphasize that the freedom of speech is a prerequisite for a properly functioning democracy. 

Nevertheless, racist statements are unlawful. Evaluating whether a criminal offence has been committed 

is reserved for an independent court.”
1490

  

 

This should make clear that the Dutch government perceives the situation, the stakes and the concerns 

very different from the Advisory Committee and for that reason will approach the issue fundamentally 

different from what was recommended by this international treaty organ.  

 

1.2.3. The UK: principally and pragmatically accommodating ethno-religious diversity  

 

Constituting one of the last European countries still home to established churches,
1491

 the UK’s 

approach towards religious minorities and expressions of faith in the public sphere has been seen as 
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highly accommodative and pragmatic.
1492

 For these reasons alone, it merits close attention, but the 

discussion of the UK case will make clear that the UK approach towards religious accommodation in 

employment can form a source of emulation if one is to adopt the ‘progressive-conservative’ option in 

Belgium, even if the social, political and economic context is quite distinct.  

In the UK, as in many other European countries, “the traces of Christendom are still very evident: in 

the calendar, festivals and public holidays, street names, the Sunday rest day, the presence of churches 

and cathedrals, the parish system, ‘Christian names’, widespread cultural values, and so on.”
1493

 

Despite the Christian heritage and the established church, the UK is “now pluralistic and largely 

secular”: “One of the paradoxes of our lives is that we live in a society which has at one and the same 

time become both increasingly secular but also increasingly diverse in religious affiliation.”
1494

 

Woodhead notes that “[s]ecularist sentiment is present in the UK, but must be distinguished from a 

much more widespread ‘secularity’ which is not necessarily hostile to religion.”
1495

 Indeed, while 

‘militant’ secularists have an undeniable presence in the UK, they may be fighting an uphill battle 

against public opinion and are also frequently called out on it.
1496

 It has been suggested that  

“close church-state relations have led to more accommodating outcomes for minority, immigrant 

religious communities in Britain than is the case in secular political regimes like France.”
1497

 

 

It may be seen as somewhat paradoxical that historic links to one religion (Christianity) are conducive 

to religious equality approaches, but this is indeed the empirically based argument: against the 

background of religion having an incontrovertible place in the public sphere, the general base line 

towards religious accommodations can be seen as one of benevolence, including when it comes to 

minority religions since: 

“Religion – whatever the particular believer’s faith – is no doubt something to be encouraged but it is 

not the business of government or of the secular courts, though the courts will, of course, pay every 

respect and give great weight to the individual’s religious principles. Article 9 of the European 

Convention, after all, demands no less. The starting point of the common law is thus respect for an 
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individual’s religious principles coupled with an essentially neutral view of religious beliefs and 

benevolent tolerance of cultural and religious diversity.”
1498

 

 

What also plays a role is the existence of effective advocacy on behalf of minority religions, in 

particular Islam (E.g. Muslim Council of Britain; Islamic Human Rights Commission) who can issue 

effective public statements in critical times
1499

 or are able to offer the Muslim point of view in 

controversial cases.
1500

 These factors are then able to counterbalance the fact that the Christian legacy 

lives on in Britain, even if the influence of the Church of England may be diminishing.
1501

 What’s 

more, considering the established position of Christianity, resentment towards religion is sometimes 

more strikingly channeled primarily as anti-Christian sentiment in the UK context. When it comes to 

religious accommodation in the workplace, it is illustrative that the dominant theme is not the 

accommodation of minority practices, especially ‘run of the mill’ issues such as the headscarf, but 

rather the idea that there has been excessive litigation ‘symptomatic of failure’ by overly-assertive 

Christians.
1502

 Indeed, a 2012 report commissioned by the EHRC on issues of religion or belief under 

equality law and human rights (amongst others in the area of employment) points, on the one hand, to 

“a high degree of acceptance of what might be termed ‘routine’ accommodations of religion or belief 

[i.e. matters of dress and flexibility over working patterns], in stark contrast to approaches elsewhere in 

Europe.”
1503

  

 

But the same report, on the other hand, sees as a more sensitive issue what it calls the Christian 

‘marginalization narrative’ with “some strands of Christian opinion [being] intensely concerned that 

equality law has become the primary vehicle by which Christianity is being marginalized and 

penalized in modern Britain.”
1504

 Cases such as Eweida, Ladele and McFarlane fall within this bundle 

                                                           
1498

 UK case of Eunice & Owen Johns v. Derby City Council, High Court of Justice, 28 February 2011, 

consideration 41. Also referring to Lord Hope of Craighead DPSC in R (E) v Governing Body of JFS and 

another (United Synagogue and others intervening) [2009] UKSC 15, [2010] 2 AC 728, para [157]: “religion is 

something to be encouraged but it is not the business of government.” 

1499
 E.g. issuing a statement following the 7 July 2005 London bombings, distancing the Muslim community in 

Britain from such terrorist actions. 

1500
 E.g. BBC news, ‘Muslim Pc refused to shake hands’ BBC news  

<http://news.bbc.co.uk/2/hi/uk_news/england/london/6284347.stm>  (putting the refusal of a Muslim police 

officer to shake hands with the chief of the police into perspective), Infra  

1501
 Berger, Davie and Fokas, Religious America, Secular Europe? A Theme and Variations, p. 13 minimizes the 

role of the Church of England/establishment in the UK “In England, there continues to be the legal establishment 

of the Anglican Church, but this has less and less influence in the lives of most English people….there is, in fact, 

a religious market with many options.” 

1502
 Donald, p. xiii.   

1503
 Donald, xi. 

1504
 Donald, xii. (Donald does not believe in this account: “Participants who think that Christianity is being 

marginalized appear to view specific legal cases as the principal evidence for this claim. However, since legal 

cases may be unrepresentative of common experience, it is not possible to interpret whether they do, in fact, 

indicate a trend towards anti-Christian discrimination.”) The socio-economic position of Christians remains 



 326 
 

of issues and they involve the majority religion; these have arguably received more attention and 

critique than Muslim dress accommodations which have become somewhat of a trademark attesting 

the British accommodationist approach.  

The UK has been a useful hook to compare more restrictive approaches in Europe. It has been said 

that the (venerable) accommodationist approach is not due to more democratic institutions, but due to 

other factors. Grace Davie, for instance, compares Britain with France in “an exercise that provokes 

some interesting questions, among them the tensions between democracy and tolerance”:  

“France, for example, is markedly more democratic than Britain on almost all institutional or 

constitutional measures. Britain is very different. On a strict measure of democracy, Britain fares less 

well than France—with no written constitution,
1505

 a monarchy, a half-reformed and so far unelected 

House of Lords, and an established church. More positively, Britain has a more developed tradition of 

accommodating group identities (including religious identities) within the framework of British society, 

a feature that owes a good deal to the relatively greater degree of religious pluralism that has existed in 

Britain for centuries rather than decades. Hence a markedly different policy towards newcomers: the 

goal becomes the accommodation of difference rather than its eradication. Rather more provocative, 

however, are the conclusions that emerge if you look carefully at who, precisely, in British society is 

advocating religious as opposed to ethnic toleration. Very frequently it turns out to be those in society 

who do not depend on an electoral mandate: the royal family, significant spokespersons in the House of 

Lords (where other faith communities are well represented by appointment, not by election), and 

prominent members of the established Church. The latter, in fact, become the protectors of “faith” in 

general rather than the protectors of specifically English expressions of Christianity.”
1506

 

 

Representatives from some religious minority which are well-established in Britain would agree, 

lamenting the lack of tolerance they receive outside of Britain. Departing from the understanding that 

members of the Sikh community have gained in the UK, Tinci Singh from UN-affiliated NGO 

UNITED SIKHS notes the contrasts with the situation in various other EU countries, like France and 

Belgium where Sikh children cannot attend public school while wearing their religious dress (In 

Flanders, the crackdowns on Muslim dress have had the ‘side-effect’ of affecting Sikhs as well). She 
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argues that “some current interpretations of secularism are threatening Sikhs in their exercise of their 

religion in the public space.”
1507

 

 

In the UK, official government policy has been to reject assimilationist policies following Labour 

Home Secretary Roy Jenkins who in 1966 argued for ‘multiculturalism’ as ‘meaning no longer “a 

flattening process of uniformity, but cultural diversity, coupled with equal opportunity in an 

atmosphere of mutual tolerance”. Jenkins’ approach stood in stark contrast with that of Enoch Powell, 

the then shadow Cabinet Minister for the Conservative Party (who was subsequently dismissed from 

this position due to the tone and content of his infamous speech) and former cabinet minister. Enoch 

Powell is prominently remembered for his 20 April 1968 ‘Rivers of Blood’ speech given following the 

introduction and debate on the 1968 Race Relations Act.
1508

 Jenkins’ way “then, was to be the way to 

build a better Britain: encouraging all her citizens to recognize that in a culturally diverse society, 

social harmony, justice, and equality are best achieved by allowing for, and indeed safeguarding 

cultural differences, whilst encouraging a generic appreciation for such differences as collectively 

enhancing the rich tapestry of the modern landscape amongst the wider society.”
1509

 However, 

paralleling political developments in Belgium and the Netherlands in some respects, it is said that in 

the UK too Powell’s speech, which already gathered much support at the time despite ending his 

political career, today has become ‘dangerously mainstream.”
1510

 Thus, some argue that “it seems that 

attempting to nurture diversity in Britain has just led to the entrenchment of division. It is a truism 

that, however hard we might wish it were otherwise, people inevitably tend to congregate with others 

who share a similar outlook on life and always have done.”
1511

 The perceived failure of multiculturalist 

policies in the UK is seen as a factor in the rise of homegrown British terrorism.
1512

 Racial tensions 

have also lead to some volatile events and the UK has notably been home to various riots and civil 
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disorder: in the summer of 1981, in 1985 and 2001 and again in 2011.
1513

 “[T]he same potent brew of 

factors…have led to the UK riots - racial tension, high unemployment, widening income gap between 

rich and poor, worsening economy, hopelessness among youth.”
1514

 This has been noted as a 

difference with the U.S. Ghosh asked why the U.S., where such situation exists even in its more 

amplified form has been relatively free of such riots in the recent past even if back in the 1960s riots 

were ‘as American as apple pie’ (i.e. the past 20 years, with the April 1992 L.A. riots following the 

Rodney King affair being the last such large-scale incident). He argues that the answer for a large part 

lies in the possibility of social mobility, or rather the perception that American society allows for 

social mobility to those who work hard enough. This potential to ‘transcend the socioeconomic class’ 

in which you are born thanks to your own efforts is seen to ‘quell some of the discontent that 

inequalities in wealth in the U.S. might otherwise foment.”
1515

 

With accommodationist approaches being common-place in most of the issues under analysis here, 

including religious dress, the debates which have stirred controversy in the UK in the past have 

involved much further-reaching issues such as the introduction of Shari’a law in Britain (noted speech 

by the Archbishop of Canterbury)
1516

, issues which in Belgium would hardly be considered worthy of 

consideration or discussion. 

 

Yet, it can be held that in the UK, missing the political right-wing popularity which has been a staple 

of Dutch and Belgian (Flemish) politics for some time, the discourse is generally more inclusive and 

positive towards ethnic minorities; the establishment background explains the mainstream inclusive 

approach towards religion and the contribution of faith groups to society. For instance, the statements 

made by Lady Sayeeda Warsi, herself a prominent Muslim (the first Muslim woman to serve in the 

cabinet) and the Tory party chairman has called for Europe to be “more confident and comfortable in 

its Christianity”, may indicate the spirit of the debate in the UK. In September 2010, on the eve of 

Pope Benedict XVI visiting England and Scotland, Lady Warsi critiqued the Labour government of 

viewing religion as “essentially a rather quaint relic of our pre-industrial history. They were also too 

suspicious of faith's potential for contributing to society – behind every faith-based charity, they 

sensed the whiff of conversion and exclusivity. And because of these prejudices they didn't create 

policies to unleash the positive power of faith in our society.”
1517

 The promise being that under the 

‘Big Society idea’, things would change and churches, faith groups and charities would have greater 

                                                           
1513

Palash R.  Ghosh, ‘London Riots 2011: Why Don’t Such Things Happen in America?’ International Business 

Times  <http://www.ibtimes.com/articles/195723/20110810/uk-riots-london-income-inequality-us-police.htm> .  

1514
 Ghosh,  

1515
 Ghosh,  

1516
 See Prakash Shah, 'Transforming to accommodate? Reflections on the Shari’a debate in Britain’ in Ralph 

Grillo and others (eds), Legal Practice and Cultural Diversity (Ashgate 2009); see also Maleiha Malik, Minority 

Legal Orders in the UK. Minorities, Pluralism and the Law (April 2012). 

1517
X., ‘Baroness Warsi urges church community role’ BBCcom. 

http://en.wikipedia.org/wiki/Pope_Benedict_XVI
http://en.wikipedia.org/wiki/List_of_journeys_of_Pope_Benedict_XVI
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opportunities to get involved in local communities.
1518

 Again, in February 2012, this time as a cabinet 

minister in David Cameron’s cabinet, she warned that “Britain is under threat from a rising tide of 

militant secularization….[which] at its core and in its instincts it is deeply intolerant.”
1519

 In contrast 

most allochtone Belgian politicians conveniently shy away from religion in society debates, choosing 

to focus on non-migrant/minority-specific matters.
1520

  

 

Ethno-religious diversity and minority disadvantage in the UK
1521

 

 

As a legacy of its colonial heydays and various migrations flows since World War II, the UK is home 

to a highly diversified ethnic and religious population. Grace Davie describes Britain as “a country 

where ethnicity and religion crisscross each other in a bewildering variety of ways (only Sikhs and 

Jews claim ethno-religious identities).”
1522

 With the Census measuring both ethnic and religious 

affiliation, defined data is available on various pluralistic features of the UK society. Such data is also 

available on the extent of ‘ethnic penalty’ and ‘religious penalty’ in the labour market. In England and 

Wales, the focus of this part, there is significant variations among ethno-religious minorities when it 

comes to these penalties, with gaps being considerably larger for certain groups such as Muslims.
1523

 

When it comes to non-discrimination and equality policy and legislation, developments in the UK 

should spark special interest. The renewed interest in religion is particularly striking in Britain, with its 

visibly growing Muslim and other diverse religious minority communities.
1524

 The diverse religious 

communities there enter a social-class structured British society which is characterized by high rigidity 

and resistance to social mobility.
1525

 

                                                           
1518

X., ‘Baroness Warsi urges church community role’. 

1519
 Patrick Wintour, ‘'Militant secularisation' taking hold of British society, says Lady Warsi’ The Guardian  

<http://www.theguardian.com/world/2012/feb/13/militant-secularisation-christianity-lady-warsi?intcmp=239> . 

1520
 Meyrem Almaci, Ik heb een politiek engagement en de kleur die ik heb, maakt daarbij niet uit (5 October 

2013)(“Het beeld van velen over allochtone politici is dat zij niet bezig zijn met de (eigen) gemeenschap” [The 

image many have of allochtone politicians is that they are not too much concerned with the (own) community.]) 

1521
 This section in part draws on my review essay in the International Journal of Discrimination and the Law, 

reviewing two books: two 2011 published books reviewed make important contributions to this debate with 

regard to the British scene: Hepple and Macey and Carling. See Katayoun Alidadi, ‘Through the door, up the 

stairs: Religion and its sins striding up the equality ladder’ 11 International Journal of Discrimination and the 

Law 201.  

1522
 Davie, ‘Is Europe an exceptional case?’, p. 30. 

1523
 R. Johnston and others, ‘Ethno-religious categories and measuring occupational attainment in relation to 

education in England and Wales: a multilevel analysis’ 42 Environment and Planning A 578. 

1524
 Purdam and others, p. 148, noting that “[t]he UK has one of the most religiously diverse populations in the 

European Union both in terms of diversity within Christianity and between different world religions.” 

1525
 The gap between rich and poor in Britain (and the US) said to be greater than in almost all rich nations. 

Amelia Gentleman and Hélène Mulholland, “Unequal Britain: richest 10% are now 100 times better off than the 

poorest”, The Guardian, 27 January 2010, at www.guardian.co.uk/society/2010/jan/27/unequal-britain-report 

(report itself available at http://sticerd.lse.ac.uk/case/_new/publications/NEP.asp). The so-called Hills report, ‘An 
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Since the introduction of the religion question in 2001
1526

 there is detailed information on the religious 

affiliations of the British population. Based in the 2011 Census, there are 33.2 million
1527

 Christians 

consisting of almost 60%
1528

 of the population, making Christianity the most populous religion in 

England and Wales. However, the numbers have decreased in the last decade, since 2001, and 

Christians are most prominent amongst the oldest age groups so that their proportion is likely to 

decrease over time.
1529

 This number for Christians “represents people that have a Christian background 

as well as those who would regard themselves as practicing Christians.”
1530

 The number of active 

practitioners is however much lower: “church attendance has more than halved since the 1970s to 6.3 

% on a typical Sunday in 2005, and only a minority of people claim that religion is ‘very important’ in 

their lives.”
1531

 The second largest group is made out of those who listed no religion: almost 14.1 

million people. The third largest group, 4 million people, did not state any religion (one may consider 

they objected to the question or had another reason to leave the voluntary question unanswered). The 

most populous religious minority group in the UK is Muslim (2.7 million constituting 4.8% of the 

population), a number which has increased since 2001. There are smaller groups of Hindu’s 

(>800.000), Sikhs (>400.000), Jewish (>260.000), Buddhists (>240.000), and ‘other religions’ not 

included in the previous mentioned (e.g. New Age, Scientology, Bahai’s…) (>240.000).  

 

                                                                                                                                                                                     
Anatomy of Economic Inequality in the UK’, shows that the household wealth of the top 10% of the population 

stands at £853,000 and more – over 100 times higher than the wealth of the poorest 10%, which is £8,800 or 

below (a sum including cars and other possessions). 

1526
 In 1991, a question on ethnicity was introduced in the UK Census (thus data on ethnicity is now are available 

for 1991, 2001 and 2011). The question on religion, which is filled in voluntary, was introduced in the next 

British Census of 2001 (thus data on religion being available for 2001 and 2011; however, Northern Ireland had 

been collecting religion data in their censuses priorly). See Joy Dobbs, Hazel Green and Linda Zealey (eds), 

Office for National Statistics (ONS) Focus on Ethnicity and Religion (Palgrave MacMillan 2006). There is a 

significant variation in the religion question in England and Wales, in Scotland, and in Northern Ireland, 

respectively. In England and Wales, the question is “What is your religion?”and no distinction is made between 

practice, belief or background, thus people who do not practice in any meaningful sense but feel that their 

identity is still tied with a certain religion, e.g. because they were baptized or their parents are of a certain faith, 

also make up part of the ‘religious population’. Tick-boxes were provided for six of the main world religions, a 

box for any nonspecified. In Scotland, there are two questions: “What religion, religious denomination or body 

do you belong to?”and “What religion, religious denomination or body were you brought up in?”Another 

difference is that the Christian group is divided into Church of Scotland, Catholic and Other Christian. In 

Northern Ireland, where the distinction between Catholics and Protestants plays a significant role for years, the 

questioning is even more detailed.  

1527
 These numbers are rounded; the table shows the exact numbers collected. 

1528
 59,3% to be exact.  

1529
 According to a report of the Office for National Statistics (2006 edition, p. 8-9) 2004 data on weekly Church 

attendance or Church membership estimated fewer than 5 million practicing Christians in the UK, a number 

significantly lower than the percentage of self-declared Christians in the Census. See Dobbs, Green and Zealey, 

p. 8-9. 

1530
 See Dobbs, Green and Zealey,  p. 9. 

1531
 Woodhead, p. 5-6. 
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The Census religion question was first included in 2001, and comparisons between 2001 and 2011 

already show some interesting and striking developments that have taken place in the passing decade. 

Particularly, the percentage of Christians, while still being the largest segment of the population, has 

declined from 71.7 % in 2001 to 59.3 % in 2011 (i.e. -12.4 percentage points). At the same time, the 

number of atheists, secularist and those reporting ‘no religion’ increased almost in parallel from 14.8 

% in 2001 to 25.1 % in 2011 (i.e. +10.3 percentage point). Also, the number of Muslims increased 

substantially, from 3 % in 2001 to 4.8 % in 2011, with potential for stabilization and/or growth since 

this concerns a young group (88% of Muslims being are under the age of 50 and nearly half of 

Muslims being under the age of 25). Thus, the make-up of religious diversity at the national level is 

changing rapidly in the UK.  

 

Furthermore, these global numbers should not mislead one to think religion and religious diversity is 

‘proportionately distributed across the country’. This is hardly the case, since there is clearly a 

regional concentration and segregation also based on religious affiliation. The presence of 4.8 % 

Muslims in England and Wales, for instance, should not hide the fact that –unsurprisingly- London is 

the most diverse region with high numbers of Muslims, Buddhists, Hindu’s and Jews. In the local 

authority of Tower Hamlets, 34.5% of people are Muslim.
1532

 

 

Table 4: UK 2011 Census data on religion in England and Wales 

Religion  Christian Buddhist Hindu Jewish Muslim Sikh Other 

religion 

No 

religion 

Religion 

not stated 

All age
1533

 

categories 

(56,075,912) 

33,243,175 247,743 816,633 263,346 2,706,066 423,158 240,530 14,097,229 4,038,032 

Source: UK National Office for Statistics 

 

Table 5: Religion England and Wales, 2001 and 2011 compared (in thousands/%) 

Religion 2001 2011 Change 

Christian             37,338           71.7% 33,243 59.3% -4,095 -12.4 % 

No religion               7,709           14.8% 14,097 25.1% +6,388 +10.3% 

Muslim 1,547 3.0% 2,706 4.8% +1,159 +1.8 % 

Hindu 552 1.1% 817 1.5%         + 264 +0.4% 

Sikh 329 0.6% 423 0.8% +94 + 0.2 % 

Jewish 260 0.5% 263 0.5% +3 0.0 

Buddhist 144 0.3% 248 0.4% +103 +0.1% 

                                                           
1532

 Similarly, there are Christian and ‘atheist enclaves’(42.5 % reporting ‘no religion’ in Norwich). For local 

authorities with the highest proportions of main minority religious groups in the UK according to the 2011 

Census, see http://www.ons.gov.uk/ons/rel/census/2011-census/key-statistics-for-local-authorities-in-england-

and-wales/rpt-religion.html#tab-Differences-in-religious-affiliation-across-local-authorities (Table 1). 

1533
 The census lists 20 age categories, from age 0-4 to age 85 and over. While the break-down according to age 

is insightful (e.g. shows that Christians are the older group; Muslims are the youngest), the approach to include 

children from birth in the religion statistics can be criticized.   

http://www.ons.gov.uk/ons/rel/census/2011-census/key-statistics-for-local-authorities-in-england-and-wales/rpt-religion.html#tab-Differences-in-religious-affiliation-across-local-authorities
http://www.ons.gov.uk/ons/rel/census/2011-census/key-statistics-for-local-authorities-in-england-and-wales/rpt-religion.html#tab-Differences-in-religious-affiliation-across-local-authorities
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Other 

religion 
151 0.3% 241 0.4% +90 +0.1% 

Religion 

not stated 
4,011 7.7% 4,038 7.2% +27 -0.5% 

Source: UK National Office for Statistics 

 

Quite detailed data on the employment and labour market participation of ethnic and religious groups 

in combination in the UK is also available,
1534

 drawing from the 1991 (ethnicity)
1535

 and 2001 

(ethnicity and religion) Censuses. It does, however, not yet take into account the data from the 2011 

Census and thus does not take into account the effects of the economic downturn which further 

worsened the situation of minorities vulnerable on the labour market. Some key features are discussed 

here. In general, “many ethnic and religious minorities tended to do less well in the labour market than 

the majority White British and Christian population, although some ethnic and religious groups were 

exceptions to this pattern.” It confirms earlier studies that “members of ethnic and religious minority 

groups were more likely to be outside the labour market, and those within it had greater risk of 

unemployment, even when they were born in the UK and had equivalent age and educational 

characteristics to the White British or Christian populations.”
1536

  

 

Similar to what is the case with regard to native Belgian and native Dutch in their respective home 

countries, the White British (followed by Other White, White Irish and Indian men) have the ‘home 

advantage’ with the highest employment rates and the lowest unemployment rates and low economic 

inactivity rates. In contrast, employment rates are particularly low for Bangladeshi, Pakistani and 

Black African groups and among men from the ‘Other Black’ group. Across different religious groups, 

Muslims have the lowest employment rates, particularly among women, a pattern that was consistent 

among Muslims of different ethnic groups. In particular, Bangladeshi and Pakistani women had 

markedly lower employment rates than those of other ethnic groups; their economic inactivity rates
1537

 

                                                           
1534

 See Bradford and Forsyth, p. 111-158. See also discussed in Vickers, Religious freedom, religious 

discrimination, and the workplace, p. 5 (She also discusses differences in educational attainment which 

obviously influence employment situation of minorities, but not fully explain the differences in employment and 

unemployment rates between the various ethnic and religious groups. 

1535
 The ethnic categories used in the 1991 census were: White, Black-Caribbean, Black-African, Black-Other, 

Indian, Pakistani, Bangladeshi, Chinese, Another ethnic group. In 2001, these categories were elaborated: 16 

listed groups in England and Wales; 14 listed groups in Scotland; 11 listed groups in Northern Ireland, see Ibid, 

p. 6 for a list for the various ethnic categories used in the different parts of the UK.  

1536
 Bradford and Forsyth, p.112. 

1537
 Economic activity rates were twice lower for those women who had dependent children, so this may point to 

a cultural difference with preference for stay-at home mothers (or lack of access to quality, reliable childcare 

options). 
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are also more than double those of other ethnic groups (economic inactivity is lowest amongst Black 

Caribbean women, followed by White Irish and White British women.)
1538

 

Christians have the highest male employment rates (77 %), followed by the Jewish, Hindu and Sikh 

groups and those with no religion (all over 70 %).
1539

 Male employment was lowest among Muslims 

(56 %), and also relatively low among Buddhists (66 %). From amongst different religious groups, 

Muslims (33 %) -followed by Buddhists- have the highest economic inactivity rates. Men with no 

religion had the lowest economic inactivity rate (17 %), and rates of less than 20 % also occurred in 

the Christian and Jewish groups.  

 

However, there are some variation among Muslims by ethnic group, with Indian Muslim men having 

higher employment rates than Muslim men of other ethnic groups, and White British Muslim women 

having the highest female employment rate among Muslims.
1540

 Thus despite the existence of a 

‘religion/Muslim penalty’, there is a cumulative effect associated with ethnic minority status (positive 

in case of white/Hindu). 

 

When it comes to unemployment, data for 2001 showed rates of many ethnic minority groups as being 

more than double those of the White British group – and this was almost four times higher in the case 

of the Other Black ethnic group. Again, amongst women, Pakistanis and Bangladeshis -along with 

those from the Other Black, Black African and Mixed ethnic groups- had some of the highest female 

unemployment rates, with White Irish and White British women had the lowest female unemployment 

rates of any ethnic group, a pattern which is consistent with expectations. 

Here too, unemployment rates were highest among Muslims (12 %) compared to all other religious 

groups including Indian Sikhs, Hindus and Christians, even within the same ethnic group (for 

example, Black African Muslims’ unemployment rates were double those of Black African Christians) 

even if amongst Muslims again variation depending on the ethnic group were detectable (Black 

African Muslims of both sexes had the highest unemployment rates of any Muslims, almost three 

times the rate of Indian Muslims, who had the lowest.). Jewish men also had the lowest unemployment 

rate (4 %), followed by Christian and Hindu men (5 %).
1541

 This points to the cumulative effect of both 

a religion penalty for Muslims and an ethnic penalty for some visible minority groups. 

 

The employment position of Indian Muslim men is a case in point, illustrating the cumulation of 

ethnicity and religion and the existence of a religion penalty:  

                                                           
1538

 Bradford and Forsyth, p. 113. 

1539
 Bradford and Forsyth, p.115. Figure 5.3 overleaf. 

1540
 Bradford and Forsyth, p. 113. 

1541
 Bradford and Forsyth, p. 115-116. 
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“Although Indian Muslim men had the lowest employment rates of Indians of any religion in England 

and Wales, they had had the highest employment rates of Muslims from any ethnic group, 65 % (Figure 

5.10). Employment rates among Muslim men from other ethnic groups were often considerably lower, 

with the lowest rate among Black African Muslims (45 %). Among Muslim women the pattern was 

different; those from the White British and Indian groups had the highest employment rates (41 % and 

35 %). Those from the Bangladeshi group had the lowest employment rate (20 %), while around a 

quarter of Pakistani and Black African Muslim women were employed (24 % and 25 %).”
1542

  

 

Another element in the proving of the statistical evidence of a religion penalty for minority religions in 

general and a weighty one for Muslims in particular is the following:  

“Looking at Muslims from the White British group, although employment rates were higher than those 

of Muslims from most ethnic minority groups, White British Muslims still had considerably lower 

employment rates than White British people from other religious groups. White British Muslim men 

had an employment rate of 59 %, compared with higher rates among Buddhists (71 %), Christians, Jews 

and those with no religion (78 % in each group). Similarly, White British Muslim women had a lower 

employment rate (41 %) than Buddhists, Jews, Christians and those with no religion (between 66 % and 

70 %).”
1543

  

 

While this data may not itself directly prove disadvantage and discrimination in the treatment of 

religious minorities, especially Muslims, in the UK workplace, but as Vickers notes “the uneven 

distribution of religious groups across employment sectors at the very least is not suggestive of 

employment being discrimination-free.”
1544

 Besides discrimination as such, minorities are also 

disadvantaged in their search for gainful employment in other ways, including not being able to rely 

on a network or being referenced by an existing employee. Indeed, a large proportion of jobs is filled 

via references from existing employees and for those with limited (useful) connections and resources 

this obviously plays out counter-productively.  

Data concerning people with higher levels of qualifications are particularly interesting, since they 

discredit the hypothesis that differences are due to language differences or educational achievement 

differences. Generally educational qualifications improve people’s employment position, increasing 

their employment rates and lowering chances of unemployment. However, “[r]esearch has suggested 

that a degree or equivalent qualification conferred less advantage to people from ethnic minorities in 

avoiding unemployment. This is also apparent in the 2001 Census results, where degree-qualified 

people from most ethnic minorities had higher unemployment rates than White British people with the 

same level of qualification.”
1545

 Also, 

                                                           
1542

 Bradford and Forsyth, p. 121. 

1543
 Bradford and Forsyth, p. 121. 

1544
Vickers, Religious freedom, religious discrimination, and the workplace, p. 5. 

1545
 Bradford and Forsyth, p. 139. (Table 5.35). 
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“The effect of educational qualifications on unemployment rates also varied across the different 

religious groups. Among working age men with degrees or equivalent, Muslims had the highest 

unemployment rate (11 per cent), while Christians and Jews had the lowest (3 per cent in each case) 

(Table 5.37 on previous page). Similar rates occurred among working age women, 11 per cent among 

Muslims and 2 per cent among Christians. Among degree-qualified young people aged 16–24, Muslims 

and Buddhists had particularly high unemployment rates (around 18 per cent among men and around 15 

per cent among women), around three times the rate of their Christian and Jewish counterparts and 

those with no religion.”
1546

  

 

Data shows that even if degree-qualified Muslim women of all ethnic groups had substantially higher 

economic activity rates than those with no qualifications, economic activity rates still vary by ethnic 

and religious group even among those with same or similar levels of qualification.
1547

 Thus, as can be 

said for the case of Belgium and the Netherlands, higher education improves the employment 

prospects of ethno-religious minorities including Muslims as compared to those without such 

qualifications
1548

 but it hardly closes the gap with the native population. Such gap is undeniably 

present in all three case study countries even if it is most pronounced in Belgium.  

The occupational position of those employed also varied by ethnic and religious group.
1549

 

Interestingly, on this qualitative level, of those who were employed a number of ethnic and religious 

minorities were better represented at the managerial and professional levels (e.g. company directors or 

doctors and teachers) than White British people (this was the case for Other White, White Irish and 

Indian men and White Irish, Other White and Black Caribbean women). This may have to do with 

processes of (self-)selection considering that the activity and employment amongst some ethnic 

minorities is low, leaving those with high achievement in the group left in the employed categories. 

Yet, this points to important examples of ‘success stories’ being present rather widely in the British 

case. Other ethnic and religious minority groups were, however, more heavily concentrated in routine 

and semi-routine occupations such as catering or retail, where pay is lower, there is less job security 

and less career opportunities.
1550

  

 

                                                           
1546

 Bradford and Forsyth, p.142. 

1547
 Bradford and Forsyth, p. 214. 

1548
 “The 2001 Census data showed the well-established pattern of highest unemployment rates among people 

with no qualifications (11 % for men and 7 % for women), and lowest rates among those with a degree or 

equivalent (4 % for men and 3 % for women).” 

1549
 Ibid, p. 143. Data for 2001, based on the National Statistics Socio-economic Classification (NS-SEC) 

(Chapter 2 Appendix). (“NS-SEC measures the structure of socio-economic positions in society.26 In this 

chapter the NSSEC classes are divided into three groups: managerial and professional occupations; intermediate, 

lower supervisory and technical occupations and small employers; and semi-routine and routine occupations.”) 

1550
 Bradford and Forsyth, p. 143. 
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Similar to what is the case in Belgium and the Netherlands, minorities in fact are generally less 

frequently self-employed than the white native populations. This is despite the suggestion in research 

that this is one way to evade the discrimination and prejudice of employers (and co-workers).
1551

 In the 

UK, certain ethnic groups –traditionally associated with opening grocery shops or other small 

businesses- did have higher levels of self-employment: Chinese and Pakistani men had higher self-

employment rates (29 % and 26 %) than White British men (17 %) and different Black groups. (12 % 

in the Black African group and 10 % in the Other Black group).
1552

 Self-employment rates among 

White British women (7 %) was generally higher than those of ethnic minority women, except for 

Chinese and Other White women (18 % and 11 % respectively).
1553

  

 

From (race-based) identity politics to the politics of class? Accommodation in an unequal society 

 

Race-based approach  

Despite the fact that legal protection against discrimination has been extended to the ground of 

religion or belief, under impulse of the EU in 2003, the focus on racial groups –an approach which 

leaves Muslims as a group out of the picture – remains characteristic of the British approach and is 

still apparent in various areas. This is for instance the case under the FCNM.  

The Framework Convention for the Protection of National Minorities, a treaty adopted in 1995 within 

the framework of the Council of Europe aimed at protecting ‘national minorities’, is symptomatic 

towards the framing of the issue of minorities in Europe. 39 out of 47 Council of Europe member 

countries have ratified the treaty, with noteworthy France and Turkey not having signed the treaty 

since they are reluctant to recognize ethnic diversity and to see citizens as anything but citizens, as 

members of national minorities. Belgium and a number of other states have signed but not ratified the 

treaty. It remains somewhat of a ‘soft treaty’ with many phrases including softer obligations for states 

‘as far as possible’ and it has been said the provisions add little to existing international treaties. Under 

the enforcement of the treaty, however, member states are to submit periodic reports,
1554

 and these 

reports contain a wealth of information on the minority situation in the member states including 

exchanges between the Advisory Committee and the government that sometimes reveal striking 

differences in approach (such as in the Dutch case, supra). Also, the treaty itself does not define 

‘national minority’, member countries have set out the definition as they regard it in their particular 
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 Bradford and Forsyth, p. 144. 

1552
 Ibid, p. 144. (Figure 5.41). 

1553
 Bradford and Forsyth, p. 144. The lowest rate of self-employment (3 %) was registered for Black Caribbean 

women. 

1554
 Article 25 of the Framework Convention binds the member states to submit a report to the Council of Europe 

containing "full information on the legislative and other measures taken to give effect to the principles set out in 

this framework Convention" (Council of Europe, 1994, p. 7). 
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case. For instance, the Netherlands considers the Frisians to be a national minority under the terms of 

the Convention,
1555

 and the UK ratified the Convention on the understanding that it would be applied 

with reference to ‘racial groups’ within the meaning of Section 3(1) of the Race Relations Act 1976. 

According to established UK case law, Jews and Sikhs were considered to be a ‘racial group’, but 

Muslims considering their diverse ethnic backgrounds in the UK are not. (the gap in legal protection 

beign largely closed through extention of the protection against religion or belief discrimination under 

EU impulse in 2003) This is an issue that the FCNM advisory committee in 2011 took up again with 

the UK government, saying: 

“The Advisory Committee is informed ...of the continued claims of representatives of Muslim 

communities to benefit from the protection of the Framework Convention. They underline that many of 

them identify primarily as members of the Muslim community rather than affiliating with a particular 

ethnic group or background, such as Pakistani, Bengladeshi or Somali and, as such, would like to have 

their distinct identity and culture as Muslims protected under the Framework Convention, in line with 

the principle of self- identification. The interlocutors of the Advisory Committee regretted that they 

were not able to engage in a dialogue with the authorities on this issue. They feel that the recognition of 

Jews and Sikhs as minorities protected under the Framework Convention paves the way for other 

groups identified by a common religious and cultural background also to benefit from the protection of 

the Framework Convention.  

The Advisory Committee reiterates its view that, although the scope of application defined by the 

authorities of the United Kingdom is wide, the continued over-reliance on the “racial group” criterion 

may result in a priori exclusions from the scope of application of the Framework Convention of groups 

that have legitimate claims. Therefore, it finds that the authorities should seek to engage in dialogue 

with persons identifying with groups currently not covered by the Framework Convention to evaluate 

their claims, bearing in mind the right to free self- identification guaranteed by Article 3.1 of the 

Framework Convention.”
1556

 

 

The UK government, however, defended its race-based approach by arguing that “many Muslims in 

the UK are also members of ethnic minorities and so come within the scope of the Framework 

Convention in the UK. The Government is determined to tackle Islamophobia and stamp out 

extremism and racism wherever it occurs.”
1557

 Thus, it defended its racial group-appraoch towards the 

definition of national minorities.
1558

 

                                                           
1555

 http://www.coe.int/t/dghl/monitoring/minorities/3_FCNMdocs/PDF_2nd_Com_TheNetherlands_en.pdf 

(“When approving the bill for the ratification of this convention, the government and parliament agreed that the 

Framework Convention would apply only to Frisians in the Netherlands.”) However, the Advisory Committee 

still includes considerations and recommendations more in general and regarding other minorities, Infra. 

1556
  http://www.coe.int/t/dghl/monitoring/minorities/3_FCNMdocs/PDF_3rd_OP_UK_en.pdf (Advisory 

Committee on the Framework Convention for the Protection of National Minorities, Third Opinion on the United 

Kingdom adopted on 30 June 2011, p. 9-10. 

1557
 See Comments of the Government of the United Kingdom on the third Opinion of the Advisory Committee 

on the Implementation of the Framework Convention for the Protection of National Minorities by the United 
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The issue of class in British society 

As important as the issue of multiculturalism and ethno-religious diversity in the UK may be, it may 

be facing competition, in a way that it does not in Belgium or the Netherlands, by another issue, 

namely the issue of class which is a significant feature of the UK system and society up to today. 

Following ‘three decades of Thatcherism’ Britain - which in 1979 was ‘one of the most equal western 

societies’- is now one of the most unequal in Europe as shown by the Gini coefficient and other 

measures.
1559

  

It may be interesting to take particular notice of a book which aptly (and timely) captured the debate in 

the UK with a most provocative title: Chavs.
1560

 In it, journalist Owen Jones argues that ‘class is back 

with a vengeance’ after a period of all-encompassing middle-classness (under the motto ‘we’re all 

middle class now’).
1561

 The issue of class has regained attention and is a current hot topic in the UK. In 

the aftermath of Thatcherism, class became a ‘taboo concept’ with “concerns were understood solely 

through the prism of race.”
1562

 It may be argued that in some ways, in the UK it is more comfortable to 

speak about cultural and religious differences, and also to be more generous about accommodations to 

ethno-cultural minorities, as a subliminal way to avoid or circumvent more fundamental debates on 

class in a system which is plagued by social rigidity and hard-felt injustices when it comes to the 

division of wealth, opportunity and prospects in general. Now, class is back on the agenda though.  

The dominance of the ‘multiculturalism prism’
1563

 (seeing inequality and the battle for more equal 

opportunities as almost exclusively connected to race and ethnicity) had real consequences for class- 

struggles and indirectly affects most ethnic minorities who often are socio-economically more 

vulnerable. As Jones aptly notes: 

                                                                                                                                                                                     
Kingdom, received on 4 January 2012, 

http://www.coe.int/t/dghl/monitoring/minorities/3_FCNMdocs/PDF_3rd_Com_UK_en.pdf. 

1558
 It can be noted that there is a campaign to have the Cornish people recognized as a national minority as well. 

1559
 Owen Jones, Chavs. The demonization of the working class (Verso 2012), xxiii. In parallel with the growing 

inequality, certain social problems such as teenage pregnancy have grown substantially. 

1560
 The central term itself merits some discussion as many non-English natives will not be familiar with the 

term. Chavs is a derogatory term used to stereotype, discredit and ridicule the lifestyle of people at the bottom of 

the class ladder, often (perceived to be) on social benefits. “The term is almost always an insult imposed on 

individuals against their consent, but its exact meaning changes depending on who is wielding it, and the context 

in which it is used….[but] the term is undeniably used in a classist fashion.” (Jones, p. x) The term first appeared 

in the Collins English Dictionary in 2005 as “a young working-class person who dresses in casual sports 

clothing” but it “now encompasses any negative trait associated with working-class people-violence, laziness, 

teenage pregnancies, racism, drunkenness, and the rest” even if the popular myth sees it as an acronym for 

‘Council Housed and Violent’. Arguably the Dutch language offers no real synonym for this pejorative epithet 

(‘Tokkie’ in the Netherlands and ‘marginaal’ in Flanders being close terms), which on its own is revealing. 

1561
 Jones, p. vii. 

1562
 Jones, p. 8. 

1563
 Jones, p. 101-102. 
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“We are rightly encouraged to embrace and celebrate ethnic minority identity, not least as a 

counterweight to continued entrenched racism. But a racialized ‘white’ working class is not seen as 

having a place in this classless multiculturalism….The interests of working-class ethnic people end up 

being ignored too, because the focus is on building up the ethnic minority middle class by ensuring 

diversity within the leading professions.”
1564

  

 

However, class issues are –undeniably- again part of the popular culture in the UK. Recently, for 

instance, a documentary aired on Channel 4 called ‘Benefits Street’, which offers glimpses in the oft-

sad and groom lives of the ‘troubled’ residents of a Birmingham street where 90% was said to be on 

some sort of benefits.
1565

 This ‘class and identity’ theme is largely absent from Belgian and Dutch 

popular culture, at least to the extent in which it appears prominently problematic in the UK (which is 

obviously not to say class is inexistent in Belgium or the Netherlands). This is particularly important 

with regard to the issue of unemployment: 

“Extreme examples of ‘benefit fraudsters’ are hunted down with relish by the tabloids, and are passed 

off, not as isolated examples, but as representative of an endemic and far bigger problem. The 

‘scrounger’ has become the public face of the unemployed in Britain.”
1566

  

 

Viewing the situation from this alternative division line –or at least taking this issue into account- then 

could mount to a more nuanced analysis. Indeed, the UK is a very divided country with income and 

wealth differences far exceeding those in Belgium and the Netherlands where social policies are (still) 

more generous even if debate on their limitations erupts periodically. While Belgium and the 

Netherlands have social-democrats and green parties to support more social policies and the interests 

of the lower working classes, in the UK it has been said that both the Conservative party and the New 

Labour Party are fighting to protect the interests of the wealthy against those of the poor, disregarding 

and distancing themselves from segments of the society and the social problems they face. Guardian 

economics editor Larry Elliot argued Labour lost the 2010 elections, after three terms in office, 

because of a “growing contempt for the working class” and the dismissing of working-class identity as 

being worthy:
1567

  

                                                           
1564

 Jones, p. 102. 

1565
 “Benefits street’ attracted much scepticism and was largely discredited as being ‘poverty porn’ but had its 

defenders: Deborah Orr, “Benefits Street has caused controversy, but let's hope it has a worthwhile legacy”, The 

Guardian, 24 January 2014. 

1566
 Jones, p. xi; Jones notes that this welfare fraud in fact represents less than 1 % of total welfare spending, and 

up to 60 times less than tax avoidance at the other end of the economic spectrum.” (p. xi) See also: Simon 

Jenkins, “The truth is we are all living on Benefits Street”, The Guardian, 21 January 2014 (noting the variety of 

ways in which the rich and corporations too benefits from subsidies, allowances, deductions etc.; referring to 

Mark Zepezauer and Arthur Naiman in their book Take the Rich Off Welfare (1996) that “wealthfare costs the 

American taxpayer some three and a half times the cost of welfare for the poor”.) 

1567
 Cited at Jones, p. 86 (“that’s a really big part of what’s changed in Britain the last 30 years”) 

http://www.theguardian.com/profile/simonjenkins
http://www.theguardian.com/profile/simonjenkins
http://www.guardian.co.uk/theguardian
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“In contrast [to Old Labour], New Labour’s philosophy is not rooted in improving the lot of the 

working class; it is about escaping the working class.”
1568

 

 

At most, according to Jones
1569

 and his cited sources, new Labour favoured those who were 

‘aspirational working class’ which meant ‘embracing individualism and selfishness’, which came in 

place of a sense of community and solidarity/fraternal values. In contrast, non-aspirational working 

class people had no place in New Labour, and were ignored since they also lacked belonging to the 

Tory/Conservative party; they as a class were seen as less likely to vote at all.
1570

  

“Working-class voters were taken for granted as the ‘core vote’ who had nowhere else to go, allowing 

New Labour politicians to tailor their policies to privileged voters.”
1571

  

 

With New Labour turning away from them and the elite in charge of politics
1572

 and key areas of 

British economy, the working class lacked an advocate in Parliament, government and the various 

institutions of the state, explaining (the lack of) certain social policies. 

 

The focus on identity politics may be paradigmatic today in the UK, but this must seen in light of 

gradual developments. Owen notes the ‘retreat from the politics of class’ within the UK Labour Party 

and within the ‘whole of the left’:  

“There has been a shift away from class politics towards identity politics over last thirty years. Identity 

politics… [including] fighting for the emancipation of women, gays and ethnic minorities…. Today, 

progressive intellectuals are far more interested in issues of identity.”
1573

  

 

                                                           
1568

 Jones, p. 88-89 (“New Labour was very open about this project. For example, Gordon Brown fought the 

2010 general elections on creating ‘a bigger middle class than ever before.’”) See also BBC News, “Gordon 

Brown targets middle class voters in speech,” 16 January 2010 (Labour not pursuing a ‘core vote’ strategy for 

the 2010 elections, but rather trying to appeal to ‘non-traditional Labour voters.’ Brown is quoted as saying “A 

fair society is one where everyone who works hard and plays by the rules has a chance to fulfil their dreams 

whether that's owning a bigger house, taking a holiday abroad, buying a new car or starting a small business.” 

Also, he announced that ‘social mobility’ would be New Labour’s theme for the 2010 elections and 

Parliamentary term.). 

1569
Jones. 

1570
 Jones, p. 90. 

1571
 Jones, p. 100. 

1572
 Patrick Wintour, “John Major 'shocked' at privately educated elite's hold on power. Former PM blames 

'collapse in social mobility' on Labour and says government should do more to help pensioners”, 

theguardian.com, 11 November 2013, available at http://www.theguardian.com/politics/2013/nov/11/john-

major-shocked-elite-social-mobility. Major is quoted by saying, in a speech, that: "In every single sphere of 

British influence, the upper echelons of power in 2013 are held overwhelmingly by the privately educated or the 

affluent middle class. To me from my background, I find that truly shocking," blaming this on Labour’s 

"collapse in social mobility" and failings of the educational system.  

1573
 Jones, p. 256. 

http://www.theguardian.com/politics/2013/nov/11/john-major-shocked-elite-social-mobility
http://www.theguardian.com/politics/2013/nov/11/john-major-shocked-elite-social-mobility
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While such identity-based struggles are crucial for the emancipation of the groups involved, there is a 

risk that they promote merely middle-class values and limit the improvement for the ‘creamy layer’ of 

the constituents (e.g. ‘feminist’ issues of increasing the participation of women in company boards; 

this has a crowding out effect on issues facing working class women or minority women). 

Surely, ethnic and religious differences do coincide often with lower social class, but in the case of 

ethno-cultural minorities the obstacle of unequal opportunities is still more readily acknowledged. In 

the UK, while ethnic minorities are also represented in the lowest classes on welfare, they are spared 

from being the ‘model image’ of the so-called ‘chav’
1574

. As if to say that the white disadvantaged 

chav only has him or herself to blame for his or her pitiful situation (even when much of the staunch 

social laws and policies since Margaret Thatcher are to blame for the current imbalance and 

polarization in wealth and opportunity, according to Jones and many others). Thus it remains 

important to bear in mind that while the UK may appear more generous with accommodations for 

religious minorities such as Muslims and Sikhs, especially with regard to the issue of religiously 

distinct dress, the underbelly of the society hides a much more foundational problem with socio-

economic inequalities and glass ceilings which also affects ethnic-religious minorities. Indeed, ethno-

religious minorities can hardly escape the social class system in the UK; the stigmatization of those 

least fortunate in society (and their portrayal as lazy and ‘on the take’) cannot but negatively affect the 

potential for more social equality and deeper social progressive change beyond (in the end, limited) 

reasonable accommodations.  

Perhaps then, one might hypothesize it is easier to be generous with relatively cheap cultural-religious 

accommodations when, in a grossly socio-economically unequal society, social mobility is severely 

limited for the lower classes due to structural and institutional organisations, starting with educational 

opportunities. The question is whether general social measures which aim to attack social inequality 

for all (not just for ethnic minorities) can entirely displace and make obsolete reasonable 

accommodations for particular reasons: I would argue it does not. In other words, reasonable 

accommodations in the workplace for religious reasons (or other: e.g. disability) are complementary to 

deeper socio-economic measures which target the ever-increasing social and economic inequality in 

our modern societies, as in the end they aim to tackle a different issue, even if the two are interrrelated.  

What Jones calls the ‘the demonization of the working class’ did not happen spontaneously. Rather, it 

“is the legacy of a concerted effort to shape public attitudes, which began under Thatcher, continued 

with New Labour and has gained further momentum under the coalition.”
1575

  

                                                           
1574

 ‘Chav-bashing’ is perversely justified as defence of ethnic minority people/chav bashing has become 

national entertainment (e.g. in the figure of Vicky Pollard in the show ‘Little Britain’). 

1575
 Jones, xii. Jones reveals the Thatcherite policies and laws which were in a way the cause of the start of the 

problem: “the vacuum left by the massive disappearance in industrial work was often not filled properly, leaving 

entire communities bereft of secure, well-regarded work… Call centers and supermarkets do not form the basis 

of communities in the same way that the mine, factory, or dock did.” Ibid, xiv.  
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As illustration for the latter, Jones cites David Cameron as saying in 2008, in Glasgow East –a place 

where unemployment is twice the national average and half of the children live in poverty- that  

“[w]e talk about people being at risk of poverty, or social exclusion: it’s as if these things –obesity, 

alcohol abuse, drug addiction- are purely external events, like a plague, or bad weather. Of course, 

circumstances-where you were born, your neighborhood, your school and the choices your parents 

make- have a huge impact. But social problems are often the consequence of the choices people 

make.”
1576

  

 

This is reminiscent of the ideology introduced under Thatcher (and quite commonplace in the US) 

namely that “less fortunate people had only themselves to blame.” “What made David Cameron 

speech all the more remarkable is his own ultra-privileged background.
1577

  

Under a new liberalist-paradigm inspired ideology issues facing the lower class such as poverty and 

unemployment were no longer to be seen to be social problems, but as consequence of individual 

(moral) failings. As the myth of the ‘American dream’ (and the notion that people are to ‘pull 

themselves up by their bootstraps’) conveys: if you only work hard enough, you will make it. 

Conversely, society need not support those who are lazy, unmotivated or seek to take advantage of 

others hard work and efforts. In an unequal society the conviction that poverty and unemployment are 

due to individual’s own faults and that they are perfectly able to help themselves if only they sought to 

leads to the justification of inequality as rational: inequality then “is simply an expression of different 

talent and ability.”
1578

 A main political consequences then relates to the justification for social policies 

and the idea of the welfare state.
1579

  

However, ‘within a society rigged in favour of the middle class’
1580

 this cannot constitute a neutral cry 

of (more) genuine meritocracy
1581

: instead, it “ends up becoming a rubber stamp for existing 

inequalities-re-branding them as deserved.”
1582

 Also the social mobility ‘exit’
1583

 is disingenuous and 

                                                           
1576

 Jones, p. 73-74. 

1577
 ‘My father was a stockbroker, my grandfather was a stockbroker, my great-grandfather was a stockbroker’ 

he said at a gathering in the City; “At the precocious age of eleven he travelled by Concorde to the US with four 

classmates to celebrate the birthday of Peter Getty, the grandson of oil billionaire John Paul Getty….” (p.75 et 

seq for more on Cameron and his wife’s ‘ultra-privileged’ upbringing). Jones also laments the privileged 

background of journalists and media pundits in the UK, who are out of touch with the working class and assist in 

the stereotyping and stigmatizing of the disadvantaged and poor. 

1578
 Jones, xiii. “Working-class identity itself was under fire.” (p. 48; since “in a new, supposedly upwardly 

mobile Britain, everyone would aspire to climb the ladder and all those who did not would be responsible for 

their own failure.” And “Old working-class values, like solidarity, were replaced by dog-eat-dog 

individualism.”(p.71) 

1579
 Jones, xiii. “such attitudes have political consequences… If you think poverty and unemployment are 

personal failings rather than social problems, then why have a welfare state at all?” 

1580
 Jones, p. 96-97. 

1581
 Jones quotes one of his interviewees as saying ‘To have a genuine meritocracy, we’d have to abolish 

inherited wealth, we’d have to abolish private schools.’ Jones, p. 96. 

1582
  Jones, p. 97. 
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even a ‘red herring.’
1584

 One reason is the enormous inter-generational transfers and the social and 

cultural capital that well-placed children are endowed with as opposed to those from disadvantaged 

backgrounds:  

“Being born into a prosperous middle-class family typically endows you with a safety net for life. If you 

are not naturally very bright, you are still likely to go far and, at the very least, will never experience 

poverty as an adult. A good education compounded by your parents’ ‘cultural capital’, financial support 

and networks will always see you through. If you are a bright child born into a working class family, 

you do not have any of these things. The odds are that you will not be better off than your parents.”
1585

 

 

Another reason is that remuneration for jobs is anything but ‘rational’ if that were to mean people are 

paid for their work the value it has to society. In 2009, the economic think tank New Economics 

Foundation (NEF) published a report which set out to shatter some myths about pay and value by 

comparing the social value of different occupations. It found that some low-paid and low-status jobs 

make huge contributions to society as opposed to some higher regarded and well-paid jobs.
1586

 The 

report looked at the value of work, meaning the social, environmental and economic contribution to 

society, thus looking beyond how much different professions are actually paid. It found that those jobs 

that are paid more do not necessarily have higher value to society, a finding which resonates in the 

wake of the financial crisis starting 2008. It compared six jobs (three are low paid – a hospital cleaner, 

a recycling plant worker and a childcare worker –and three are highly paid – a City banker, an 

advertising executive and a tax accountant) using the principles and valuation techniques of Social 

Return on Investment analysis to quantify the social, environmental and economic value. It found that: 

“The least well paid jobs are often those that are among the most socially valuable – jobs that keep our 

communities and families together. The market does not reward this kind of work well, and such jobs 

are consequently undervalued or overlooked.”
1587

  

 

Instead, some of the most highly paid benefit us least, pointing to “a massive flaw in the system.”
1588

 

The report also took issue with the perception of social mobility in a highly unequal Britain as a result 

of pay divergences: 

                                                                                                                                                                                     
1583

 It underlines the notion that being working class is something to get away from.” … “social mobility can 

mean offering an escape route from poverty, rather than attempting to abolish poverty.” (Jones, p. 97) 

1584
 It may be a ‘red herring’ since it replaces/obscures the debate on equality of conditions/improving conditions 

for all. Jones, p. 97. 

1585
 Jones, p.182. Jones argues therefore that “Britain’s class system is like an invisible prison.” Ibid, p. 182. 

1586
 New Economics Foundation (NEF), “a Bit Rich”, report 2009, 

http://www.neweconomics.org/publications/entry/a-bit-rich. 

1587
 E.g. hospital cleaners for every £1 they are paid, over £10 in social value is generated; tax accountants’ For a 

salary of between £75,000 and £200,000 tax accountants destroy £47 of value for every pound in value they 

generate. 

1588
 New Economics Foundation (NEF), “a Bit Rich”, report 2009, 

http://www.neweconomics.org/publications/entry/a-bit-rich. 
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“The level of income inequality in the UK means that high earners can protect their position and that of 

their children by buying education, assets and advantage. The ladder that might offer a way up for those 

on low incomes is effectively kicked away. The only way to improve equality of opportunity and 

outcome is to shorten the ladder in the first place.”
1589

  

 

Finally, social mobility cannot be the answer for all in an ‘hourglass economy’:  

“if everyone could become middle class, who would man the supermarket checkouts, empty the bins 

and answer the phones in call centers?”
1590

  

 

Yet, the idea pervails that “there are plenty of jobs if only people could be bothered to drag themselves 

down to the Jobcentre” even when “evidence shows that most unemployed people desperately want to 

work: they can’t find any. At the end of 2011, the Daily Telegraph reported that they were twenty-

three job seekers in the UK chasing every job vacancy.”
1591

 Surprisingly, the financial and economic 

crisis did not correct such views but instead lead to a hardening of the discourse towards the 

unemployed or poor and increased polarization between social classes:  

“With nearly 2.7 million people out of work, over half of those surveyed believe that unemployment 

benefits were too high and were deterring people from getting a job. Of course, few would have known 

from reading newspapers or watching TV that the jobseekers allowance was worth just £67.50 –and 

even less for those under the age of twenty-six.”
1592

  

 

In the UK, the lower class is even scapegoated by comparison to migrants and minority communities, 

the latter pointed to as illustration that elevating oneself and taking advantage of opportunities is 

possible if only they willing to work harder (and not ruin their chances by behaviours which are seen 

problematic when associated with the lower class such as drinking and teenage pregnancy).
1593

 What’s 

more, the voices of the ‘lower class’, and underclass, according to Jones, are being ‘demonized’ 

through a series of episodes in the UK. However, the understandable frustrations of the lower class are 

often ‘misdirected’ and vented towards the ‘convenient scapegoat’ that is the immigration society, 

instead to tackling the much more crucial and status-quo threathening issues:  

                                                           
1589

 New Economics Foundation (NEF), “a Bit Rich”, report 2009, 

http://www.neweconomics.org/publications/entry/a-bit-rich; see also Rutger Bregman,“Waarom vuilnismannen 

meer verdienen dan bankiers,” 29 October 2014, https://decorrespondent.nl/1949/Waarom-vuilnismannen-meer-

verdienen-dan-bankiers/148439948492-10a340c4 (contrasting the effects of a strike by garbage collection 

workers in New York in 1968 with a strike by Irish bankers in 1970, and noting that work that is difficult does 

not necessarily create value but may only displace or even destroy value). 

1590
 Jones, p. 250. 

1591
 Jones, xii. 

1592
 Jones, xiii. 

1593
 “it has been increasingly fashionable among politicians and the media to contrast the hard-working 

immigrant to the layabout Brit.” (Jones, p. 240) when a number of eastern European countries joined the 

European Union 2004, Britain allowed their workers to immediately enter and freely seek work…. before the 

two-year gap. Only Ireland followed suit… 

http://www.neweconomics.org/publications/entry/a-bit-rich
https://decorrespondent.nl/1949/Waarom-vuilnismannen-meer-verdienen-dan-bankiers/148439948492-10a340c4
https://decorrespondent.nl/1949/Waarom-vuilnismannen-meer-verdienen-dan-bankiers/148439948492-10a340c4
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“It is not surprising that so many working-class people felt alienated from Labour. They felt it was no 

longer fighting on their side. Some succumbed to apathy -but not all. Deprived of narrative to explain 

what was happening to their lives, some began to grope for other logics. It was not the wealthy victors 

of Thatcher’s class war who found themselves on the sharp end. The frustrations and anger of millions 

of working-class people were channeled into a backlash against immigrants.”
1594

  

 

In this sense, Enoch Powell’s infamous anti-immigration ‘Rivers of Blood’ speech from 1968, 

including the central story told of the unfortunate plight of an elderly British woman who as one of the 

last whites on her old street is bullied by minorities, is symptomatic.
 1595

  

Consequently, the lower class is often seen as intolerant, and the right-wing populism of the British 

National Party is also often linked to the lower class.
1596

 Conversely, Jones argues  

“[i]ndeed, working class communities and workplaces are more likely to be ethnically diverse in their 

middle-class counterparts. Problems faced by working-class people who are white - like the housing 

crisis, the lack of good jobs, poor rights at work, declining living standards, safe communities-are to do 

with class, not race. These are problems chaired by working-class people of all ethnic backgrounds.”
1597

  

 

Jones does see a role for identity politics and the fight against racism under the spectrum of compound 

discrimination/disadvantage since “working-class people from ethnic minority background suffer from 

other forms of oppression and exploitation. …Although it is important to address issues common to all 

working-class people, it would be wrong to ignore the extra oppression suffered by minority 

groups.”
1598

 Thus, the two issues need to be seen as complementary: in particular from the perspective 

of socio-economically vulnerable ethno-religious minorities the intersections between 

ethnicity/cultural diversity and class need to be taken into account. Thus the issue is not so much (lack 

of) social mobility, certainly that is also important, but it is socio-economic inequality and the 

lot/living standards of the lower classes which makes up for a rigged society where those who are able 

defend their social and economic status. While ‘success stories’ involving ethnic minorities may be 

                                                           
1594

 Jones, p. 220. Also: ‘the idea that all social problems are caused by outsiders, immigrants, has gained a 

foothold’ –“at a time of growing insecurity about jobs and wages, immigration has provided a convenient 

scapegoat as well as an excuse to dodge questions that are far more relevant-but far more threatening to the 

status quo.” Ibid, p. 245. 

1595
 See also stories as the following which increase polarization between disadvantaged classes of people: X., 

“The British workers denied jobs 'because they can't speak Polish'”, London Evening Standard, 18 June 2007, 

http://www.standard.co.uk/news/the-british-workers-denied-jobs-because-they-cant-speak-polish-6591473.html 

1596
  “In reality, the working class is far more ethnically mixed than the rest of the population.” Jones, p. 243 “If 

you are working class, you are far more likely to rub shoulders with people from different backgrounds than 

those in elite professions or the corporate world…. It cannot be said that the privileged elite is always a bastion 

of tolerance. Middle-class or upper-class racism can often been more pernicious, while lacking the same 

economic drivers.” 

1597
 Jones, xv. 

1598
 Jones, xv. E.g. “A majority of British Bangladeshis and Pakistanis, for example, live in poverty, while black 

people are far more likely to be stopped by police.” 
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inspiring to many, they cannot become a justification for souring inequality in society. This means a 

complex dynamic between ethno-religious/multicultural issues and working class, both in discourses, 

policies and on the ground, is a distinguishing feature of the British case study. 

 

1.2.4. Legal framework in Belgium, the Netherlands and the UK: anti-discrimination law 

coming of age 

 

Returning to the legal framework, two schemes are particularly relevant when it comes to the 

protection against religion or belief discrimination in the workplace: human rights (e.g. Article 9 

ECHR) and anti-discrimination law. Different judicial decisions base their analysis to varying extents 

on one of these and sometimes both of these frameworks, often without much explanation as to why. 

Prior to the discussion of the case law, this section focuses on the coming of age of domestic anti-

discrimination law in the three European case country studies, both before and after the adoption of 

the EU Employment Equality Directive. When it comes to the ECHR, its protection could directly be 

invoked before Belgian and Dutch courts. This was not the case in the UK, a dualist country as far as 

the application of international law is concerned, until the Human Rights Act 1998 (HRA) 

incorporated the ECHR into domestic law.
 1599

 Before the adoption of the Human Rights Act 1998 

(HRA) claimants in the UK could not invoke ECHR rights in domestic courts.
 1600

 

The coming of age of the Belgian Federal Anti-Discrimination Legislation  

 

At the time of the adoption of the EU Employment Equality Directive, Belgian law did not provide 

any legal protection against religious discrimination,
1601

 although there was an anti-racism act
1602

 as 

                                                           
1599

 See R. Sandberg, ‘Laws and Religion: Unravelling McFarlane v Relate Avon Limited’ 12 Eccles law j 361, 

p. 361-370 (The Labour Government (1997–2010) created a large number of new laws affecting religion, 

including the incorporation of Article 9 of the European Convention on Human Rights into domestic law) Other 

changes introduced in this period included the Constitutional Reform Act 2005 which amended the structure of 

the House of Lords, separating its judicial and legislative functions. The Supreme Court was established by Part 

3 of the Constitutional Reform Act 2005 and started work on 1 October 2009, assumed the judicial functions of 

the House of Lords (the 12 ‘Law Lords’). 

1600
 From a political point of view, commitment to human rights and European Court of Human Rights in general 

remains very conditional with threats expressed in 2014 to leave the ECHR, see: Alan Travis, “Conservatives 

promise to scrap Human Rights Act after next election” (Theresa May tells conference that party is prepared to 

withdraw from European Convention 'if that is what it takes to fix law'), The Guardian, Monday 30 September 

2013. (“May's explicit statement followed David Cameron's hint on Sunday that the Tories were openly 

considering the "nuclear option" of withdrawing from the ECHR, despite warnings from the attorney general, 

Dominic Grieve, and others, of the damage to Britain's international standing. May also used her conference 

speech to confirm that illegal migrants, criminal foreign nationals and others facing deportation will have their 

rights to appeal severely restricted.”) 

1601
 See Bell and Waddington, ‘Reflecting on inequalities in European equality law’. 

1602
 Wet tot bestraffing van bepaalde door racisme of xenophobie ingegeven daden [Law on the Punishment of 

Certain Acts inspired by Racism or Xenophobia] of July 30, 1981, Belgisch Staatsblad [B.S.] Official Gazette of 

Belgium, August 8, 1981, 9928 (as amended in 2007, 2003, 1994 and 1993). 
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well as a collective labour agreement
1603

 which prohibited discrimination amongst others on the basis 

‘personal characteristics’, including religion or belief, in recruitment and selection procedures.  

Belgium
1604

 first implemented the Equal Employment Directive in 2003. After the annulment of key 

provisions of the 2003 act by the then- Cour d’Arbitrage (since 2007, called the Constitutional Court), 

the Belgian Parliament had to start over. The Law of 10 May 2007 aimed at Fighting Certain Forms of 

Discrimination –the “(Belgian) Anti-Discrimination Law”- was then adopted, which forms the current 

framework for legal protection against religious discrimination in the Belgian workplace.  

 

Back in 2000, debates were however already in full swing in the Belgian legislature, with the adoption 

of an anti-discrimination law being delayed in anticipation of the EU Directives in this field.
1605

 The 

2003 Anti-Discrimination Law needed to observe the EU Directive, but also sought to go beyond the 

protection level of the European directive in combating discrimination.
1606

 The original texts were thus 

partially amended, resulting in legislation which some commentators believe was confusing.
1607

 It has 

been said that in understanding Belgian equality legislation the electoral success of extreme right is a 

major element, just as the Austrian election of Jörg Haider’s FPÖ played a crucial role in the adoption 

of EU Equality Directives.
1608

 Even though the aim was to eradicate all forms of discrimination, the 

criterions of language and political conviction were excluded under the law in an attempt to prevent 

extreme right from (ab)using the law to spread racist speech.
1609

 

This strategy backfired. The resulting Anti-Discrimination Law of 25 February 2003 was soon 

challenged in front of the Belgian Cour d’Arbitrage by different groups,
1610

 arguing, among others, 

                                                           
1603

 Art. 2bis of the Collectieve Arbeidsovereenkomst Nr. 38 van de Nationale Arbeidsraad betreffende de 

Werving en Selectie Van Werknemers [Collective Labor Agreement of the National Labor Council on the 

Recruitment and Selection of Employees] of December 6, 1983 (as amended), Belgisch Staatsblad [B.S.] 

Official Gazette of Belgium, July 28, 1984, 10735. 

1604
 For our purposes here, we will focus on federal legislation, even though the Regions are competent for some 

employment related matters and have the responsibility to implement the Employment Equality Directive within 

their competency and jurisdiction.  For an overview of anti-discrimination legislation adopted by the Walloon, 

Brussels, and Flemish regions and Francophone, Flemish, and German- speaking communities, see Overview of 

the belgian antidiscrimination legislation, Centre For Equal Opportunities And Opposition To Racism, 

http://www.diversiteit.be/?action=onderdeel&onderdeel=189&titel=Overzicht++van+de+antidiscriminatie+wetg

eving&setLanguage=3 (last visited March 10, 2011).  In addition, there are collective labor agreements that 

include anti-discrimination provisions, e.g., Collective Bargaining Agreement nr. 38. 

1605
 Dajo De Prins, Stefan Sottiaux and Jogchum Vrielink, Handboek discriminatierecht (Mechelen : Kluwer 

2005). 

1606
 De Prins, Sottiaux and Vrielink, p. 443. 

1607
 De Prins, Sottiaux and Vrielink, p. 448-9. 

1608
 Bruno Blanpain, 'Equality in Belgium: A Story about Diversity’ in Roger Blanpain (ed), Diversity, Equality 

and Integration Beyond the Law A Comparative study (Vanden Broele 2008), p. 138. 

1609
 Blanpain, p. 139. 

1610
 The petitioners included the far right Vlaams Belang party and a Professor of law. Storme betwist 

antidiscriminatiewet bij Grondwettelijk Hof [Storme disputes Anti-Discrimination Law in Constitutional Court],  

Gazet van Antwerpen, 3 December 2007, http://www.gva.be/dekrant/experts/johndewit/storme-betwist-

antidiscriminatiewet-bij-grondwettelijk-hof.aspx.  
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that the Law violated the freedom of speech, freedom of association and the principle of equality.
1611

 

The provisions were argued to be too vague and unclear to apply, which was highly problematic since 

criminal sanctions were provided for.
1612

 The Cour d’Arbitrage agreed with some of the arguments and 

consequently annulled various provisions in 2004.
1613

 As a consequence of the annulment of several 

provisions of the law, the Anti-Discrimination Law became “an open Statute with different means of 

enforcement that became theoretically applicable to every differentiation, that could not be objectively 

and reasonably justified.”
1614

 Thus, the annulment of a large number of provisions made the law 

largely unworkable. Meanwhile, the Law’s application had de facto been on hold pending the case and 

the resulting legal uncertainty.
1615

 Therefore, the Belgian legislature started afresh, adopting a new 

Anti-Discrimination Law in 2007 to take into account concerns raised by the Cour d’Arbitrage and the 

petitioners. The 2007 Law was also challenged on various grounds,
1616

 but this time the Constitutional 

Court confirmed its legality, with some minor exceptions calling for revisions.
1617

 

 

The Anti-Discrimination Law of 2007 prohibits the same four types of discriminatory acts as the EU 

Employment Equality Directive. But the “protected characteristics” are much broader than in the 

Employment Equality Directive, with notably 12 protected grounds being covered. Besides religion or 

belief, the Law covers: sex; claimed race; colour; national origin; national or ethnic descent; sexual 

orientation; civil status; birth; wealth; age; current or future state of health; disability; and physical 

characteristics. In the scope of application as well, it is clear how Belgium went beyond the minima 

set by the EU. In addition to the different employment setting, religious discrimination is actionable if 

it takes place in the access to publicly available goods and services, health care, social security, and 

access to and participation in social, cultural or political activities accessible to members of the 

                                                           
1611

 Marc De Vos, New Anti-discrimination Law Under Fire, European Industrial Relations Observatory On-line 

(EIROnline) (Jan. 08, 2003),  http://www.eurofound.europa.eu/eiro/2003/07/feature/be0307303f.htm  

1612
 Id.  

1613
 Belgian Cour d’arbitrage (Constitutional Court), decision no. 157/2004, 6 October 2004, available at 

http://www.const-court.be; De Prins et al. supra note 331, at 445. 

1614
 Blanpain, p. 139. 

1615
 Blanpain, p. 140. 

1616
 Storme betwist antidiscriminatiewet bij Grondwettelijk Hof [Storme Denies Anti-Discrimination Law in 

Constitutional Court],Gazet van Antwerpen, (3 December 2007), 

http://www.gva.be/dekrant/experts/johndewit/storme-betwist-antidiscriminatiewet-bij-grondwettelijk-hof.aspx; 

Press Release, Citizens Fight New Belgian Anti-Discrimination Laws Before the Constitutional Court, L. & Just. 

Blog (2 December 2007), http://lawjustice.blogspot.com/2007_12_01_archive.html.  

1617
 See generally Marc De Vos, 'Positive Action and EC Discrimination Law: Concepts and Acquis’ in Roger 

Blanpain (ed), Diversity, equality and integration: beyond the law : a comparative study (Vanden Broel 2008). 
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public.
1618

 Certain provisions of the Law, however, only apply in the employment setting. The Law 

does not apply in purely private settings. 

The Law also provides that another Belgian law can make distinctions between individuals on the 

basis of listed protected characteristics, without there being a question of a prohibited 

discrimination.
1619

 In that case, the Constitution and international norms do apply. It should be noted 

that Belgian labor law provides regulations with regard to the use of the country's national languages 

in employment, as well as the duration of working time, the timing of holidays, etc., which could be 

regarded as, at least, indirectly discriminatory towards certain religious minority employees and 

Muslims in particular.
1620

 

Two issues that frequently come up in the European context are accommodations for religious dress 

and time-off on minority religious holidays and for prayer-time.
1621

 Considering the different 

justification regimes of direct and indirect discrimination, a central question is whether the rejection or 

dismissal of an employee based on wearing religious dress or symbols should be considered as direct 

religious discrimination or rather indirect discrimination on the ground of religion.
1622

 Under the Anti-

Discrimination Law, a direct difference in treatment based on religion in employment relations can 

only be a justified if the characteristic in question constitutes “an essential and decisive occupational 

requirement” because of the nature of an occupational activity or the conditions of its performance.
1623

 

In contrast, the discriminatory impact of a facially neutral norm or practice can be justified by showing 

that the restriction on religion is proportionate in light of a legitimately pursued aim (open 

jusitification regime).
1624

 

Because of the dearth of Belgian case-law in this area,
1625

 the answer is not entirely clear, but the 

available case law points to a restrictive approach, at least with regard to religious Muslim dress 

                                                           
1618

 Wet ter Bestrijding van Bepaalde Vormen van Discriminatie [Act Against Certain Forms of Discrimination] 

of May 10, 2007, Belgisch Staatsblad [B.S.] [Official Gazette of Belgium], May 30, 2007, 2d ed., 29016, 

www.staatsblad.be, at art. 5, § 1 [hereinafter, Anti-Discrimination Law]. 

1619
 Id. 

1620
 Anti-Discrimination Law, art. 8. 

1621
 Vickers, Religious freedom, religious discrimination, and the workplace, at p. 198-200. In Belgium, these 

cases are rarely litigated. See generally Adam and Rea[Cultural Diverstity in the workplace. Practices of 

reasonable accommodation in Belgium], Inst. For Eur. Study (September  2010), http://www.ies.be/files/Studie-

Culturele-diversiteit-op-de-werkvloer-NL-TOUT.pdf; for a discussion of this study and its meaning for the 

reasonable accommodation debate in Belgium, see Katayoun Alidadi, ‘Studie over redelijke aanpassingen voor 

religie op Belgische werkvloer’ 2011 De Juristenkrant 6, at p.  6-7. 

1622
 Bribosia, Chopin and Rorive, Rapport de synthèse relatif aux signes d'appartenance religieuse dans quinze 

pays de l'Union européenne, p. 13 

1623
 Anti-Discrimination Law, Article 8, § 1. 

1624
 Anti-Discrimination Law, Article 9. 

1625
 “Only a handful of discrimination matters have been pleaded before the Labour Courts and victims have not 

been very successful in obtaining damages.”  Blanpain, supra note 334, at 152.  For an interesting discussion 

between European and American labor law specialists on why case law is lacking in the discrimination context 

in Europe, as compared to America, see Diversity, equality and integration, supra note 357, at 407-409. 

http://www.ies.be/files/Studie-Culturele-diversiteit-op-de-werkvloer-NL-TOUT.pdf
http://www.ies.be/files/Studie-Culturele-diversiteit-op-de-werkvloer-NL-TOUT.pdf
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(Muslim headscarf), where commercial interests are seen to trump employee’s interest in religious 

manifestation in the workplace.
1626

 In these cases, direct discrimination on the basis of religion is 

swiftly rejected, and under the indirect discrimination justification test, the difference in treatment is 

considered proportionate to the stated legitimate goals the company is pursuing (e.g. a neutrality 

policy). The situation is much more clear in the Netherlands, where according to the Dutch Equal 

Treatment Commission (“ETC”)
1627

 -the Dutch Equality Body which issues non-binding opinions in 

concrete disputes and following requests for opinions- there is a direct discrimination
1628

 on the basis 

of religion when the employer directly refers to the headscarf
1629

 or other particular attire, while it 

concerns an indirect discrimination when the prohibition is based on a broader dress code.
1630

  

 

Dutch equal treatment Act: progressive approach and stubborn terminological peculiarity  

 

Equality law in the Netherlands is of particular relevance, starting with Article 1 of the Dutch 

Constitution to the vanguardist and still innovative 1994 General Equal Treatment Act (GETA).
1631

  

 

In the Netherlands, Article 1 of the Constitution (Equal treatment) states that “All persons in the 

Netherlands shall be treated equally in equal circumstances. Discrimination on the grounds of religion, 

belief, political opinion, race, or sex or any other grounds whatsoever shall not be permitted.” This 

provision is however not applicable in horizontal relations, between private parties, but only as 

                                                           
1626

 See Katayoun Alidadi, ‘Werkgever kan hoofddoek verbieden op basis van ongeschreven regels’ 2010 De 

Juristenkrant 1 [Employer can prohibit headscarf based on unwritten rules] (commenting on the unpublished 

decision of 27 April 2010 by the Antwerp Labour Tribunal). The decision was appealed to the Antwerp Labour 

Appeal Court and confirmed, unsurprisingly based on the appeals court’s summary judgment hearing.  See 

Labour Court of Appeals Antwerp, 15 January 2008, S.R.K. 2009, nr. 2, 93-97; Labour Tribunal Charleroi, 26 

October 1992, Chr. D. S., 1993, 84-85; See Alidadi, ‘Muslim Women Made Redundant: Unintended Signals in 

Belgian and Dutch Case Law on Religious Dress in Private Sector Employment and Unemployment’. 

1627
 For a discussion of these opinions, see Eva Brems, 'Nieuwe Discriminatiegronden in de Wet Bestrijding 

Discriminatie’ in Marc De Vos and Eva Brems (eds), De Wet Bestrijding Discriminatie in de praktijk (Intersentia 

2004), p. 56-58. The decisions of the Dutch Equal Treatment Commission are generally voluntarily followed by 

the parties, and in the rare cases that parties do to the court, the opinions have generally been upheld. 

1628
 In the Netherlands, the term “difference in treatment” is distinct from “discrimination” (prohibited difference 

in treatment), while in the case law of the European Court of Justice the two terms are used interchangeably, as 

is done in this paper. 

1629
 Dutch Equal Treatment Commission (ETC) opinion 1995-31(cleaning staff); ETC nr. 1999-103 (intern in a 

school); ETC nr. 1999-18 (intern in a  school); ETC nr. 1997-14; all opinions by the ETC are available on their 

website, but are in Dutch only; see www.cgb.nl 

1630
 ETC nr. 2001-53 (clerk); ETC nr. 1996-85 (packaging); ETC nr. 1996-16 (doctor’s assistant); ETC nr. 2002-

125; ETC nr. 2002-123. 

1631
 For the background on adoption of 1993/4 Equal Treatment Act in the Netherlands, see p. 233 et seq. 

Commissie Blok, Bruggen Bouwen report: the act was on the political agenda since the early 80s, with 1983 

revision of the Constitution placing the non-discrimination principle in Article 1; in 1992 a general declaration 

signed against racial discrimination by presidents of 60 organisations, showing that there was consensus about 

the need to fight discrimination on a political level despite disagreements on culture, the role of native language 

in education etc. 

http://www.cgb.nl/
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between the State and its citizens/inhabitants (vertical relationship). It is the Equal Treatment Act of 

1994 (Algemene Wet Gelijke Behandeling) which bans discrimination on the basis of religion and 

other grounds as amongst private parties, including between employer and employee (art. 5).  

 

Similar to the UK before the adoption of the 2010 Equality though, the Netherlands has fragmented 

non-discrimination laws.
1632

 While there have been plans to unify the various relevant laws in a ‘solely 

technical exercise’, this has not been followed through.
1633

 However, religion or belief employment 

discrimination is covered under the GETA and the failed unification would not have made much 

difference in this area (at least with regard to the non-faith based workplace, some changes were 

foreseen in the case of religious-ethos employers). 

 

The GETA protects against discrimination on the basis of religion or belief, (godsdienst, 

levensovertuiging), political conviction, race, sex, nationality, ‘hetero- or homosexual orientation’ or 

civil status; age and disability discrimination are covered under separate laws.
1634

 The GETA applies, 

amongst others, in the areas of both private and public employment (Article 5) and occupation (article 

6: het vrije beroep), regarding membership in employer organisations, trade unions or professional 

organisations (Article 6a), and the provision of goods and services (article 7). The extensive 

exclusions adopted for church organisations (article 3) and religious schools (article 5.2) have been a 

bone of contention in the implementation dialogue with the European Commission.
1635

 

As far as direct and indirect distinction are concerned, the definitions given are now essentially 

parallel to those in the EED for direct and indirect discrimination. For instance, article 1.1. c. describes 

indirect distinction as “an apparently neutral provision, criterion or practice which particularly affects 

persons with a certain religion, belief…as compared to other persons.” Such indirect distinction is not 

                                                           
1632

 Besides the General Equal Treatment Act, there are separate laws prohibiting sex discrimination, disability 

and chronic illness and age. 

1633
 Chopin and Uyen Do, p. 33. (In 2011 Dutch government was working on a new general equal treatment act 

which would combine 4 distinct laws (the general ETA, the Equal treatment for men and women in employment 

act, the disability discrimination act, the age discrimination act) “with no changes in scope of content foreseen.”) 

1634
 It can be noted that the Dutch Penal Code punishes several forms of discrimination including discrimination 

perpetrated by employers on the ground of religion or belief. (137c, 137d, 137e, 137f, 137g, 429 quater of the 

Dutch Penal Code. Article 429quater, para1, of the Dutch Penal Code reads: “Whoever discriminates against 

persons because of their race, religion, way of life, gender or their hetero- or homosexual orientation while 

exercising a public duty, profession or business will be punished with maximum two months’ detention or a 

Category Three fine”. Three cases were prosecuted under this article in 2010.) According to the Amnesty 

International report 2012 ‘Choice and Prejudice’, 7% of the cases prosecuted in 2010 were relating to 

discrimination on the ground of religion or belief, with all these cases involving discrimination against Muslims. 

However, discriminatory offences committed by employers are rarely prosecuted. See AmnestyInternational, p. 

52-53.   

1635
 Cfr. debate on ‘enkele feitenconstructie’. 
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prohibited “when that distinction is objectively justified by a legitimate aim and the means to achieve 

that aim are appropriate and necessary (Article 2.1).
1636

 

 

All the grounds covered under the GETA are derived from Article 1 of the Dutch Constitution, apart 

from the grounds ‘hetero- or homosexual orientation’ (which covers bisexuals, but not transgender 

people) and civil status, which are said to be connected with the protection against sex discrimination. 

With regard to the grounds religion, belief and political conviction, the legislator intent was not only to 

address discrimination on the basis of affiliation, but also expressions such as “the practical 

application [of a religion] and observing its prohibitions and prescriptions.”
1637

 The ground ‘race’ 

should also be interpreted broadly, meaning that ‘groups of foreigners, guestworkers, South-

Molukkers, Turks, etc.’ fall under the concept race under the GETA.
1638

 

This GETA predates the EED by 6 years, meaning that the Netherlands had experience with 

application of discrimination law –including with the workings of an equality commission- before it 

needed to implement the EED provisions. What’s more, experiences in the Netherlands served as 

inspiration for the development of EU non-discrimination law. Perhaps for this reason there was no 

felt need to amend the GETA to more closely resemble the EED provisions to the letter. In particular, 

in contrast to the Dutch Constitution and some relevant Criminal Code provisions, the GETA contains 

a novelty in that it avoids the term ‘discrimination’, but rather refers to ‘distinction’ (‘onderscheid’) 

throughout. Instead of a prohibition of discrimination, there is a prohibition to make unjustified 

distinctions (‘verbod om onderscheid te maken’). The reason argued for this terminological peculiarity 

is that: 

“[d]iscrimination in Dutch law has a highly pejorative connotation…strongly linked up with the idea of 

disadvantage [and the ‘group justice’ idea] the notion of discrimination is not a neutral notion…In 

strong contrast, the notion distinction is a neutral notion. It does not attach importance to the question, 

whether the individual applicant belongs to an ‘advantaged’ or ‘disadvantaged’ group in society.”
1639

 

 

While making distinctions may be acceptable in various circumstances, it is thus unjustified 

distinctions that the law prohibits. Against this, one can argue that anti-discrimination law in the end, 

even if direct and indirect discrimination do not require prejudicial intent, remains a highly normative 

area of law and is hardly ‘neutral’ no matter which term is used for the actions which it seeks to 
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 Compare article 2.2. b. (i). 

1637
 Klaartje Wentholt, 'het verbod onderscheid te maken’ in I.P.; Groenendijk Asscher-Vonk, C.A. (ed), Gelijke 

Behandeling: regels en realiteit (Sdu Uitgevers 1999), p. 94; Kamerstukken II 1991/1992, 22014, nr. 5, p. 39. 

(‘de praktische toepassing en het onderhouden van geboden en geschriften’). 

1638
 Wentholt, ‘het verbod onderscheid te maken’, p. 94. 

1639
 M. Gijzen, Report on measures to combat discrimination: Directive 2000/43/EC and 2000/78/EC. Country 

report Netherlands, European Commission 2005, p. 13-14. The Dutch disability discrimination act and age 

discrimination act also utilize the concept of distinction.  
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address. On the other hand, it is true that ‘discrimination’ carries with it pejorative meaning, but 

considering the acts it seeks to cover are undesired perhaps that is unavoidable. Also, over time any 

alternative term used could be seen as a proxy and take on similar social meanings. Starting the time 

member states had to implement the EED, there have been debates in the Netherlands on the potential 

need to abandon the distinctive approach and to opt for the same discrimination language that the 

Directive, and other member states, have adopted. The Dutch Council of State favored the converging 

strategy, but the government backed -by the Equal Treatment Commission- did not follow this 

advice.
1640

 The European Commission in 2008 raised this issue in a reasoned opinion
1641

, but while the 

definition of direct and indirect distinction were brought in line with the EED in 2011, the only 

difference stayed that the GETA utilizes the term ‘distinction’ instead of ‘discrimination.’
1642

 As it 

stands, distinction is still the term used under the GETA. As said, the so-called ‘Integration Act’ which 

aimed at bringing under a unified legal framework the various pieces of equal treatment 

legislations,
1643

 including the GETA, has not be followed through.
1644

 While this was to be a purely 

‘technical integration’ and was not meant to harmonize the level of protection provided in the case of 

different grounds, commentators had argued it in fact did make some changes in the content of the 

law, calling the idea of a ‘mere technical harmonization’ an ‘illusion’.
1645

 As it currently stands 

though, the Dutch terminological peculiarity has not stood in the way of effective application of the 

GETA on the ground, and the European Commissions’ efforts to address this issue can serve to 

illustrate that the concern of the Commission has been –so far- on the textual aspect of implementation 

                                                           
1640

 M. Gijzen, Report on measures to combat discrimination: Directive 2000/43/EC and 2000/78/EC. Country 

report Netherlands, European Commission 2005, p. 14. (‘In the Commission’s view, the term discrimination 

would wrongly give the impression that the alleged discriminator had the intention to discriminate and cause 

disadvantage….a perpetrator’s intention to discriminate is not a material ingredient for the successfulness of a 

complaint.” Other arguments have been that no problems have arisen in practice with the term distinction, that 

the term is broader than discrimination under the EED and thus acceptable as it provides more legal protection. 

1641
 Reasoned opinion nr. 2006/2444, Brussels, 31 January 2008; infringement procedure of 18 December 2006, 

infringement No. 2006/2444;  see Gerards and Zoontjes, ‘Inleiding-algemene ontwikkelingen in het 

gelijkebehandelingsrecht’, in Gelijke behandeling: oordelen en commentaar 2008 (Gerards and Zoontjes eds), p. 

5. The European Commission raises 4 issues with regard to the incorrect implementation of the EED in the 

Netherlands: 1. The definitions of direct and indirect distinction; 2. Exception provided for employment relations 

in the private sphere; 3. exception for churches; 4. Exceptions for religious-ethos employers.  

1642
 http://www.non-discrimination.net/content/media/NL-52-Flash%20Report%20NL%202011-

14%20Amendment%20Equal%20Treatment%20Laws.pdf (‘It is proposed that this wording will be changed in 

the (long awaited) “Integration Act”, in which all existing equal treatment laws will be integrated into one new 

law.’) 

1643
 Besides the ETA (general equal treatment act), the following acts would be included in the Integration Act: 

Act on Equal Treatment between men and women; Act on equal treatment on the basis of disability or chronic 

illness; Act equal treatment  on the basis of age in employment; articles 7:646 and 7:647 of the Civil Code.  

1644
 On this initiative, see S. Goudsmit, ‘Naar een integratie van de gelijke behandelingswetten: een eerste 

oriëntatie,’ NJCM-Bulletin 2011, afl. 2, p. 133-143.  

1645
 Forder, ‘Inleiding in de bundel en bespreking van enkele algemene ontwikkelingen in het gelijke 

behandelingsrecht,’ in Gelijke behandeling: oordelen en commentaar 2010 (Folder, ed), p. 21. 

http://www.non-discrimination.net/content/media/NL-52-Flash%20Report%20NL%202011-14%20Amendment%20Equal%20Treatment%20Laws.pdf
http://www.non-discrimination.net/content/media/NL-52-Flash%20Report%20NL%202011-14%20Amendment%20Equal%20Treatment%20Laws.pdf
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of the EED in the member states rather than the effective application of the EED in case law or on the 

ground.  

 

 

From fragmented pieces of legislation to a unified framework: equality law in the UK 

 

In the area of (religious) equality law and policy, Britain and Northern Ireland have also taken on 

somewhat of a vanguard position in Europe.
1646

 Besides experiences in the Netherlands, those in the 

UK –in turn inspired by the U.S.- have also served as useful bases in the development of EU 

discrimination law. 

The legislative overhaul which was the UK Equality Act 2010
1647

 now forms the new ‘unified and 

simplified’ legal framework protecting against various forms of discrimination in the UK. The Act 

consolidated, harmonized and extended the previous ‘patchwork’ of strand-dispersed anti-

discrimination laws in place in England, Scotland and Wales in the area of employment as well as 

private and public services. It had a long and extensive coming-of age,
1648

 replaced a number of earlier 

generation primary and secondary equality legislation,
1649

 including the Employment Equality 

(Religion or Belief) Regulations 2003.
1650

  

                                                           
1646

 See R.S. Dhami, J. Squires and T. Modood, Developing positive action policies : learning from the 

experiences of Europe and North America (2006). In anticipation of the new UK equality act, Maleiha Malik 

noted that the new framework may have influence “internationally and throughout the European Union.” See 

Maleiha Malik, “‘From conflict to cohesion’: competing interests in equality law and policy,” paper written for 

the Equality and Diversity Forum, 2008, at p. 8. For instance, the Dutch are also revising and streamlining their 

Equal Treatment Act. NTM/NJCM-Bulletin (Nederlands Tijdschrift voor de Mensenrechten), Vol. 36, No. 2, 

2011.  

1647
 The Equality Act 2010 can be consulted on www.legislation.gov.uk (hereafter “Equality Act” or “single 

Act”). It is said that “the government’s Explanatory Notes on the Act are so clear and comprehensive that they 

serve themselves as a practical guide on the policy and contents of the Act.” See Hepple, Foreword, vi. 

1648
 The introduction of a single Equality Bill was pledged by the Labour Party in its 2005 general elections 

manifesto. The publication of the Equalities Review and the Discrimination Law Review, followed by an 

extensive consultation process with some 4000 responses were submitted. (Hepple, p. 4-5) The Bill was 

presented in April 2009 by Harriet Harman MP. 

1649
 See Schedule 27 ‘Repeals and revocations’; The Equality Act 2010 has replaced: the Equal Pay Act 1970, 

Sex Discrimination Act 1975, Race Relations Act 1976, Disability Discrimination Act 1995, Employment 

Equality (Religion or Belief) Regulations 2003, Employment Equality (Sexual Orientation) Regulations 2003 

and the Employment Equality (Age) Regulations 2006. It became law in October 2010 although some of its 

provisions, notably the public sector equality duty and positive action provisions, were made operative on 6 

April 2011. Some of its most progressive provisions, most notably the socio-economic duty, will be scrapped by 

the Coalition Government. The provisions of the act are being brought into force at different times (known as 

commencement dates) ‘to ensure people and organisations affected by the new laws have plenty of time to 

prepare.’ 

1650
 This was part of the so-called ‘salami-slicing’ approach, which delayed the process of adopting a unified act. 

(Hepple, p. 4) The strategy to adopt secondary legislation under the European Communities Act avoided 

controversial amendments and debates at that time, but “the result was to make the law even more complex and 

inconsistent than before, with three new sets of regulations on religion or belief, sexual orientation and age.”  
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Equality law history in the UK has been one of ‘bits and pieces’.
1651

 Various pragmatic and piecemeal 

government measures which over the years resulted in a ‘patchwork’ were in dire need of 

consolidation and harmonization, as Hepple writes: 

“The history of equality legislation in Britain, too, is the story of struggles inside and outside Parliament 

against those who are prejudiced or fearful of ‘outsiders’, powerful business and political interests who 

have to be persuaded that equality can improve economic and social performance, and intellectual 

supporters of deregulated markets who seek to rationalize elitism, exclusion, prejudice, greed and social 

pessimism….The victories were always partial and resulted in fragmented, patchy and inconsistent 

legislation, creating a history of bits and pieces.”
1652

  

 

The evolution in equality law started with the adoption of the Race Relations Act 1968 as “the 

response of a Labour Government to campaigns against the then widespread overt discrimination 

against recent immigrants from the Caribbean and the Indian sub-continent”.
1653

 While the first laws 

were motivated by a desire to make formal equality a reality, later generations of laws sough to enable 

more substantive equality.  

 

The Equality Act 2010 embodies the fifth generation of equality laws in Britain, characterized by 

proactive measures such as the equality duty aimed at ‘transformative equality’
1654

: it involves 

“[a] shift of focus from negative duties not to discriminate, harass or victimize, to positive duties to 

advance equality, justify the re-invention of this branch of law as equality law, of which discrimination 

law is an essential but not exclusive part.”
1655

  

 

The 2010 Act brought about a number of changes with regard to the protected ground of religion or 

belief. This was thus was not a purely technical exercise as was argued in the Dutch attempts towards 

harmonization of equality laws. When the Coalition Government subsequently announced a number of 

provisions will be scrapped from the Equality Act, it had important effect on the innovative socio-

economic duty which would also address the situation of religious minorities but not on protections for 

religion or belief directly.
1656

 Under the Act, a three-pronged public sector equality duty now applies 

                                                           
1651

 Hepple, p. 7-12 (‘A History of Bits and Pieces’). 

1652
 Hepple, p. 173-4, footnotes in original text omitted. 

1653
 Hepple, p. 7. 

1654
 “While substantive equality affords opportunities to people who have in the past been disproportionately 

excluded, without disturbing the underlying social framework that denies them genuine choice and generates 

inequitable outcomes, transformative equality is aimed at the dismantling of systemic inequalities and the 

eradication of poverty and disadvantage.” (p. 22, emphasis in original text) 

1655
 Hepple  p. 1, emphasis in original text. 

1656
 The first clause of Section one of the 2010 Eq,uality Act states: “An authority to which this section applies 

must, when making decisions of a strategic nature about how to exercise its functions, have due regard to the 

desirability of exercising them in a way that is designed to reduce the inequalities of outcome which result from 

socio-economic disadvantage.” (emphasis added) This provision, labeled by some as ‘socialism in one clause’, 
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across the board to the various protected grounds.
1657

 As a more controversial ground in the equality 

scale, religion here benefitted from advocacy for the uniformisation of equality law.
1658

 The call to 

replace a patchwork of strand-separated legislation often also implies the leveling up of protection of 

newer or less established statuses towards the level of consensus-grounds such as race and gender.  

 

In Equality: the new legal framework (2011), Hepple offered balanced assessments on the dynamics 

leading to the Act: arguments and positions on various sides of the debate are offered, often as a way 

of explaining the resulting compromises made. While the Act should seen as a starting point for more 

equality,
1659

 Hepple’s assessment does sometimes read as a triumph note:  

“[n]ot all the aspirations of human rights and equality organisations, who were the main political force 

behind the reforms, were realized, but the unity which they achieved in working for the Act will provide 

a springboard for future progress.”
1660

  

 

It is clear that it was feeling of advocates was that the Act represents a milestone in UK anti-

discrimination law. One of the reasons this was felt had to do with the perceived ‘shift away from or 

within the politics of separate identities,’ in other words the departure from identity politics. The 

question, however, remains whether the UK Equality Act 2010 was in fact revolutionary already at 

this conceptual level. Indeed, when it comes to uplifting those disadvantaged and left behind in 

society, status equality legislation is not a “cure-all” and “represents only one form of response to 

socio-economic disadvantage.”
1661

 While it does have redistributive aims and, in the best cases, 

redistributive effects, that is not its main focus. On the other hand, status equality legislation, always 

implies an element of recognition and thus cannot be reduced to socio-economic dimensions. 

                                                                                                                                                                                     
has not been made operative and the Government is looking to repeal it. See Theresa May’s (Home Secretary 

and Minister for Women and Equality) equality strategy speech of 17 November 2010, outlining ‘a radical new 

approach to equalities’ in which ‘political correctness and social engineering’ are rejected. The speech in part 

reads: “Just look at the socio-economic duty. In reality, it would have been just another bureaucratic box to be 

ticked. It would have meant more time filling in forms and less time focusing on policies that will make a real 

difference to people’s life chances...Instead of trying to engineer equal outcomes for all, the Government will, in 

line with its commitment to fairness, seek to create a level playing field where everyone has equal access to 

opportunity.” 

1657 
See for a good overview of the debates: Vickers, ‘Promoting equality or fostering resentment? The public 

sector equality duty and religion and belief’, p. 156.  

1658
 There is some debate on the issue of uniform/undifferentiated protection accros various strands. Hepple, for 

instance, deems a differentiated approach towards the religion or belief strand justified in light of relevant 

differences. For this position with regard to the debate in the Netherlands on a consolidating equal treatment act, 

see H.M.T. Holtmaat & G.T. Terpstra, “Leve de pluriformiteit bij de discriminatiebestrijding; Een kritiek op het 

ideaal van een uniforme aanpak van de verschillende discriminatiegronden,” NTM/NJCM-Bulletin (Nederlands 

Tijdschrift voor de Mensenrechten, themanummer discriminatie en gelijke behandeling), Vol. 36, No. 2, pp. 159-

173, 2011. 

1659
 Hepple concludes with “This is not the end of the struggle for equality, but it is a new beginning.” (p. 186). 

1660
 Hepple, preface, vii. 

1661
 Hepple, p. 185. 
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Without a doubt, the politics of separate identities has played a significant role in the development of 

civil rights law, which parallels concurrent societal forces, grassroots and other social movements. As 

Hepple observes,  

“[t]he campaigns have focused on racial discrimination in the 1960s, sex discrimination in the 1970s, 

disability discrimination in the 1980s and 1990s, and age, sexual orientation, and religion or belief in 

the 2000s.”
1662

  

Hepple also sees this latest generation Act as marked by a significant shift from single identities 

politics to “a regime based on a unitary human rights perspective.”
1663

 Also, a single Act which gives 

equality a higher status as a universal principle would lead to efficiency, be beneficial to employers 

and other users who want clear information, and the best way to absorb new equality strands.
1664

  

 

The way Hepple views equality law - “as a means of changing entrenched attitudes, behavior and 

institutions in order to secure the fundamental human right to equality”
1665

 explains how he describes 

the significance of the single Act. On a number of occasions Hepple argues that the single Act marks 

“a significant shift away from the politics and law of single identities towards the politics and law of 

fundamental human rights.”
1666

  

 

It can, however, be questioned if in fact the Equality Act 2010 shifts the focus away from dynamic 

identity politics or instead it can be seen as continuing and solidifying the strand-by-strand approach. 

For one, the Act left out any purpose clause that could have confirmed the link with fundamental 

rights
1667 

or “encouraged the integration of human rights and discrimination law analysis”. Rather, as it 

stands it “ignore[s] the critical ways in which … the HRA [Human Rights Act] and domestic 

discrimination law are related.”
1668 

The reasons given against the inclusion of a purpose clause
1669

 

                                                           
1662

 Hepple, p. 173. 

1663
  Hepple,  p. 10, infra. 

1664
 Hepple,  p. 10, infra. 

1665
 Hepple, preface, emphasis added. 

1666
 E.g. Hepple, p.1, emphasis added. 

1667
 See Malik, supra note, p. 8-10 who argued for the inclusion of such purpose clause to link equality with 

human rights. Rather, she notes, the government decided to treat “the Equality Act as a project that is distinct 

from the constitutional and human rights framework” because it felt the law could otherwise not be set out in 

“clear and unambiguous terms”: “A purpose clause would undermine that aim because there would be an 

inevitable tension between a general statement of purpose and specific provisions in the Bill.” Malik rightfully 

finds this odd considering the fact that the EHRC is competent for both equality and human rights (albeit with 

differing enforcement powers)   

1668
 Malik, supra note, p. 9 

1669
 See Malik, supra note, p. 8-9 
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seem to contradict the shift to a human rights approach, away from the separate identities paradigm in 

discrimination and now also equality law.  

 

Further, the Act restricts its protection to the nine protected status characteristics already covered by 

earlier equality legislation – that is, age, disability, gender reassignment, race, religion or belief, sex, 

sexual orientation, marriage and civil partnership, and pregnancy and maternity.
1670

 This is in contrast 

to the open-ended list under article 14 of the ECHR.
1671

 The current approach under the unified 

framework in the UK remains ‘strand’ by ‘strand’. Thus, while “[a] unitary human rights perspective 

demands that all forms of status discrimination be outlawed…. the Act simply brings together under 

one statute the nine characteristics covered in earlier legislation.”
1672

  

 

Additionally, the Coalition Government’s decision to scrap the socio-economic duty
1673

 further 

confirms that at least in practice the Act will not depart from existing identity politics. This is 

significant since the public sector duty in respect of the socio-economic disadvantage is the only part 

of the Act not concerned with status inequality.
1674

 At the very end, Hepple acknowledges the 

described shift is merely aspirational: 

“A theme of this book has been that the Equality Act marks a significant shift from the politics and law 

of single identities to the politics and law of equality as a fundamental human right. This ideal has not 

yet been fully achieved, as we have seen from a detailed analysis of the exceptions and exclusions, and 

                                                           
1670

 The Equality Act covers nine characteristics that are featured in earlier legislation, with possibility to add 

‘caste’ to the list (see Equality Act Section 9 (5)). On p. 28, Hepple offers a comparative schedule that shows 

there are at least eight other characteristics covered by EU law or the ECHR or UNDHR that fall outside the 

scope of the Equality Act. 

1671
 Hepple sees the advantage of such open-ended list as under the ECHR, writing “there are several advantages 

to a generalized approach. …(amongst others) it allows courts and tribunals to develop equality law in response 

to changing social mores….In the future, there is bound to be pressure to add characteristics such as social 

origin, genetic features and language.” 

1672
 Hepple, p. 176. 

1673
 Supra note 1656. This duty, the first Clause of Section one of the single Act reads:  

An authority to which this section applies must, when making decisions of a strategic nature about how 

to exercise its functions, have due regard to the desirability of exercising them in a way that is designed 

to reduce the inequalities of outcome which result from socio-economic disadvantage. 

The Conservative Opposition objected to this provision being included because “the remedies and powers to 

prevent discrimination are quite different from solutions to socio-economic disadvantage.’”. Hepple,  p. 141 et 

seq., points to the weaknesses of this duty, i.e. its virtually unenforceability, vagueness and unclarity, as well as 

to possible conflicts with the public sector duty regarding status inequalities: “Would a local education authority 

that concentrated resources on White British pupils in order to comply with the new duty be in breach of its duty 

to advance equality of opportunity for minority ethnic groups?” (p. 143). For praise for this piece of 

‘extraordinary radicalist’ legislation as a ‘simple, fundamental and profound’ measure, see Polly Thoynbee, 

“Harman's law is Labour's biggest idea for 11 years. A public-sector duty to close the gap between rich and poor 

will tackle the class divide in a way that no other policy has,” The Guardian, 13 January 2009: “This single legal 

duty will stand as the main frame from which all other equality legislation flows. Race, gender and disability 

injustices are all subsets of the one great inequality - class. It trumps them all.” 

1674
 Hepple, p.17. 
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from the limitations of the EHRC’s enforcement powers in respect to human rights violations…[Still 

t]he Equality Act symbolizes the growing ascendancy of human rights values in our politics.”
1675

 

 

What is more important than this conceptual discussion, however, is the question whether, all this 

involves “simply an improvement in ‘lawyer’s law’-which is of little relevance to the victims of 

discrimination and disadvantage” or rather “is capable of delivering substantive and transformative 

equality” on the ground.
1676

 After all, in the lives of those affected, interpretations and practices of the 

law mean much more than the wording of official documents. A solely legal assessment of legislation 

could arguably not deliver even a most dissatisfactory answer regarding effects on the ‘shop floor of 

social life.’
1677

 Whether the Act will mean an improvement in practice depends, according to Hepple, 

on the approaches taken by practitioners and judges. In the UK, these legal professionals have luckily 

been favorable and receptive and shown “sympathy for the objectives of equality legislation.”
1678

 The 

legislation has also resulted in ‘an abundance of case law’
1679

 in some areas, giving body to the 

investigation of this question. 

Equality (and human rights) bodies in comparative perspective 

 

Equality bodies
1680

 play a crucial role in the enforcement and normalization of non-discrimination law 

and human rights law. Their role is apparent from the case law discussions, but it is useful to discuss 

more generally here the equality bodies which exist in all three European case study: the former entre 

for Equal Opportunities and Opposition to Racism (CEOOR; now the Interfederal Centre for Equal 

Opportunities) in Belgium, the former Equal Treatment Commission (ETC; now Netherlands Institute 

for Human Rights; College voor de Rechten van de Mens
1681

) in the Netherlands and the Equality and 

Human Rights Commission (EHRC) in Great Britain, with the latter two having more general 

                                                           
1675

 Hepple, p. 185 

1676
 Hepple, p. 174 

1677
 A term used by Griffiths, see Griffiths, ‘The social working of anti-discrimination law’, pp. 313-330. 

1678
 Hepple, p. 178. 

1679
Sandberg, ‘Laws and Religion: Unravelling McFarlane v Relate Avon Limited’, p. 361-370. 

1680
 Equality bodies, set up in the EU since the 1970s, have a wide range of possible structures and functions. 

Their general goal is to make anti-discrimination laws more effective, but how they work towards that purpose 

differs from state to state. There are single-issue equality bodies that focus on one issue, e.g. race or gender. Both 

the ETC and the CEOOR are multiple-issue equality bodies. There are only EU requirements to establish 

equality bodies for race and gender under Article 13 Racial Equality Directive (2000/43/EC), Article 8a of the 

Gender Employment Directive (2004/113/EC), Article 12 of the Gender Goods and Services Directive 

(2004/113/EC) and Article 20 (2) of the Recast Gender Employment Directive. See Moon, p. 871–955. 

1681
 The Netherlands Institute for Human Rights began its operation on 1 October 2012, absorbing the staff and 

activities of the ETC and becoming the Dutch human rights institute according to the Paris Principles. Its 

emphasis is now on improving human rights in general in the Netherlands, and not merely on equal treatment 

although the 2013 numbers show that remains the core activity. 
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mandates regarding human rights. Notably, all three institutions
1682

 have more recently gone through 

some institutional changes: 

 In March 2014
1683

 the Belgian (federal) Centre for Equal Opportunities and Opposition to 

Racism
1684

 was transformed into two Centres: the Interfederal Centre for Equal Opportunities 

and a Federal Centre of Migration. 

 The Dutch Equal Treatment Commission
1685

 formally no longer exists as it was transformed in 

2012 into a National Human Rights Institution (NHRIs) under the Paris Principles
1686

 under 

the name ‘the Netherlands Institute for Human Rights/ College voor de Rechten van de 

Mens’.
1687

 The latter still issues opinions but focuses on broader human rights advocacy (incl. 

equal treatment). 

 The British Equality and Human Rights Commission, a single equalities and human rights 

body for Great Britain, was formed under the Equality Act 2006 (started October 2007) from a 

number of separate commissions (the Commission for Racial Equality; the Disability Rights 

Commission; the Equal Opportunities Commission). Besides its activities in the area of 

equality and non-discrimination on all covered grounds, it also works towards compliance 

with the Human Rights Act 1998 and was accredited as an ‘A status’ NHRI by the UN (i.e. it 

complies with the Paris Principles).
1688

 

                                                           
1682

 Which may be considered ‘old/established’ since they existed prior to the adoption of the EU Directives. 

Chopin and Uyen Do note that prior to 2000, a number of specialised bodies were in existence in Europe, citing 

the examples of Belgium (the Centre for Equal Opportunities), Finland, Ireland, the Netherlands (the Equal 

Treatment Commission), Sweden and the UK (The Commission for Racial Equality in GB and the Northern 

Ireland Equality Commission in NI). Chopin and Uyen Do, p. 24. 

1683
 Since 1 January 2014 the Flemish Meldpunten Discriminatie are part of the Interfederal Centre. 

1684
 The Centre was created by an Act of 15 February 1993 as an independent body promoting equal opportunites 

and combating discrimination on the basis of race, colour, descent, origin or nationality. It is linked to the 

departmental office of the Prime Minister but is considered independent in its operations with a ‘pluralistic’ co-

opted board of directors. In 2003 the competency of the Centre was expanded to deal with all protected grounds 

(including religion or belief) at the federal level, except language and gender. 

1685
 The ETC was established pursuant to the GETA and charged with supervising compliance with equal 

treatment legislation. Besides its non binding opinions, the ETC also has the competency to issue advisory 

opinions to the government and to examine the ETA-conformity of acts of public authorities or private 

institutions (school boards of religious schools, for instance) in equal treatment cases. 

1686
 See UN General Assembly resolution 48/134 endorsing the Paris Principles; General Assembly resolution 

A/RES/66/169 on national institutions for the promotion and protection of human rights. 

1687
 R. Fernhout and R. Wever, ‘College voor de rechten van de mens. Van gelijke behandeling naar 

mensenrechten,’ in Gelijke behandeling: oordelen en commentaar 2010 (Forder, ed), p. 335-356. (the name First 

considered was ‘College voor de rechten van de mens en gelijke behandeling’) The authors critique the chosen 

name since it does not allow for easy recognition of the equal treatment mandate. The name recognition that the 

Commissie gelijke behandeling had built up has been forfeited in favor of a name which –to outsiders- does not 

make clear it still treats discrimination complaints. There is a risk that now equal treatment must take a backseat. 

To what extent the focus will remain on equal treatment, or instead the focus is moved to other human rights is 

up to the College itself, which has been given considerable leeway.  Ibid, p. 352, 356. 

1688
 See http://www.ohchr.org/en/countries/nhri/pages/nhrimain.aspx . As of January 2014, there were 70 NHRIs 

accredited with A Status . The Belgian CEOOR holds a ‘Status B’ meaning it is not fully in compliance with the 
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All three national equality/human rights bodies are now competent for fighting discrimination on the 

ground of religion or belief in the workplace, and have done/are doing so in different ways. The 

Belgian CEOOR by taking a number of cases to courts, the Dutch ETC by developing extensive quasi-

case law regarding religious dress accommodations and other routine discrimination/accommodation 

issues and the British EHRC by issuing guidances,
1689

 intervening in cases and holding consultations 

with actors. All three institutions have also commissioned extensive sociological and/or legal research 

in this area, sometimes focusing their actions in this area to facilitating such research (notably the 

EHRC). What they also share in general regarding their work but regarding religion and belief issues 

even more importantly is –sometimes harsh- critique on their actions, going so far as calls for their 

abolition. For some these institutions go too far seeking to protect victims or address social situations, 

while for others they do far too little and remain ineffective.  

For instance, the British Equality and Human Rights Commission, which intervened in the procedure 

before the European Court of Human Rights in the Eweida/Chaplin and Ladele/McFarlane cases in 

September 2011,
1690

 was criticized for speaking out—in a press release—in favour of a duty of 

reasonable accommodation for religious employees.
1691

 The Commission then quickly pulled back 

from its earlier stated position, choosing to focus on research, mediation of workshops and other less 

controversial activities.
1692

 In September 2014, the EHRC launched a ‘major call for evidence’ to gain 

better understanding of the negative and positive experiences individuals and organizations had on the 

ground with issues of religion or belief in the workplace and in other social areas. This forms part of a 

                                                                                                                                                                                     
Paris Principles, the Dutch ETC is also listed on the UN website to still hold ‘Status B’ (most likely to change at 

next review period). 

1689
 E.g. to assist employers to understand their rights and obligations under the Equality Act, the EHRC 

published a Statutory Code of Practice (the “EHRC Code”) and non-statutory guidance. While these do not 

impose legal obligations and are not authorative statements of the law, tribunals and courts must take relevant 

sections of the EHRC Code into account when deciding discrimination claims brought by employees. 

 

1690
 See the written submission by the British Equality and Human Rights Commission to the ECtHR, September 

2011: http://www.equalityhumanrights.com/news/2011/september/commission-submits-intervention-on-

religious-discrimination-in-the-wo/ (The Commission submitted that the decisions in Eweida/Chaplin should be 

reversed, while Ladele/McFarlane should stand.) 

1691
 Commission proposes ‘reasonable accommodation’ for religion or belief, 11 July 2011, 

http://www.equalityhumanrights.com/news/2011/july/commission-proposes-reasonable-accommodation-for-

religion-or-belief-is-needed/. In this press release, the Legal Director was quoted as saying “The idea of making 

reasonable adjustments to accommodate a person’s needs has served disability discrimination law well for 

decades. It seems reasonable that a similar concept could be adopted to allow someone to manifest their religious 

beliefs." The criticism lead to the set up of an “informal public consultation exercise” between 16 August 2011 

and 5 September 2011 which revealed the lack on unanimity amongst the stakeholders: 

http://www.equalityhumanrights.com/legal-and-policy/human-rights-legal-powers/legal-intervention-on-

religion-or-belief-rights-2011/.  

1692
 For critique expressed on the British EHRC, see Donald, xiii. (‘A number of interviewees were critical of 

what they knew of the EHRC’s track record on religion or belief….Strong criticism came from Christian 

participants who objected to the Commission’s intervention in particular cases concerning religion or belief and 

sexual orientation.”)  

http://www.equalityhumanrights.com/news/2011/september/commission-submits-intervention-on-religious-discrimination-in-the-wo/
http://www.equalityhumanrights.com/news/2011/september/commission-submits-intervention-on-religious-discrimination-in-the-wo/
http://www.equalityhumanrights.com/news/2011/july/commission-proposes-reasonable-accommodation-for-religion-or-belief-is-needed/
http://www.equalityhumanrights.com/news/2011/july/commission-proposes-reasonable-accommodation-for-religion-or-belief-is-needed/
http://www.equalityhumanrights.com/legal-and-policy/human-rights-legal-powers/legal-intervention-on-religion-or-belief-rights-2011/
http://www.equalityhumanrights.com/legal-and-policy/human-rights-legal-powers/legal-intervention-on-religion-or-belief-rights-2011/
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three-year programme “to strengthen understanding of religion or belief in public life, improve 

knowledge about what happens in practice and ensure that the laws that protect everyone’s right to be 

treated with fairness, dignity and respect are effective.” 
1693

 In this call, the ECHR notes that “Despite 

a number of high profile legal cases involving the manifestation of religion or belief, very little is 

known about how frequently these issues occur in practice.”
1694

 While the usefulness of this exercise 

cannot be denied, indeed it can figure as inspiration in other countries and for a European-wide 

exercise, one may critique the ECHR’s approach –surely influenced by cost considerations- to solely 

focus on such non-litigious activities. After all, the lack of data on the general workings of a law on 

the ground (general effects) should not stand in the way of working towards effective applications of 

the law in specific cases.  

The Belgian CEOOR, which for many has not gone far enough in fighting discrimination in a visible 

way, by preferring to keep incidences under lock and focusing on mediation, ‘constructive dialogue 

and when possible an extrajudicial solution’
1695

, is also criticized –from different corners- when it 

sporadically does take controversial religion in the workplace cases to court.
1696

 Finally, in the case of 

the Dutch ETC a number of (‘overly progressive’) opinions issued regarding distinction on the basis of 

religion or belief were followed by calls (by academics and politicians, for instance) to abolish the 

Commission altogether.
1697

 Besides these important actors, other organisations and institutions also 

play important roles, sometimes having more leeway and facing less critique. These include a number 

of NGO’s and other government services. For the UK, for instance, the role of Acas –a non-

departmental body in the UK with 30 years experience devoted to preventing and resolving 

employment disputes in general, including the issue of diversity and equality
1698

- can be noted.
1699
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 http://www.equalityhumanrights.com/commission-calls-evidence-religion-or-belief-issues; see also Kathryn 

Clapp and Rachel Farr, “EHRC call for evidence on religion and belief issues”, 17 September 2014. 

1694
 http://www.equalityhumanrights.com/commission-calls-evidence-religion-or-belief-issues 

1695
 See website “Is er volgens het Centrum mogelijk sprake van discriminatie, dan wordt in de eerste plaats 

gestreefd naar een constructieve dialoog en indien mogelijk een buitengerechtelijke oplossing. In de rubriek 

'Onderhandelde oplossingen' van onze website vindt u de meest recente succesverhalen. Ze gaan over de 

huurmarkt, de vrijetijdssector en de arbeidsmarkt.” 

1696
 E.g. Compare De Prins critique with ‘complaints’ received by the CEOOR following its instigation of 

litigation in the HEMA case. 

1697
 see Bas Benneker, ‘Commissie gelijke behandeling is links bolwerk’ Elsevier ;X., ‘Verdonk : Schaf 

Commissue Gelijke Behandeling af’ Elseviernl ; X., ‘VVD en PVV: Hef Commissie gelijke behandeling af’ 

Elsevier . 

1698
 Acas, a non-departmental body in the UK largely funded by the Department for Business, Innovation and 

Skills (BIS), was founded in 1975 and thus has 30 years experience. It handles 1000 cases a year, but most 

probably reaches many more employers and employees with their advice and other tools (e.g. online, 

trainings...). Diversity and Equality is merely one aspect of what it does. It focuses on education (prevention), 

mediation and reconciliation. 

1699
 Aims of Acas, which stands close to employers, in the area of diversity and equality are: “ensure that all 

employees are aware of laws making it unlawful to discriminate against people on grounds of age, disability, 

sex, gender reassignment, marriage, pregnancy, race, religion or belief, and sexual orientation; recognise that 



 363 
 

Considering their respective roles in the developments regarding religion or belief in the workplace, it 

may be interesting to provide some more background on the CEOOR and the ETC. 

When it comes to the CEOOR in Belgium, a somewhat ambiguous message in relation to the protected 

ground of religion or belief under Anti-discrimination law has been sent out. This started already at the 

stage of the preparatory works for the 2003 Anti-Discrimination Act, where being consulted the 

CEOOR advised against the adoption of this ground under the new Act, and has continued in the 

general acceptance of the legitimacy of ‘neutrality policies’ and the stance against adopting a legally 

enforceable duty of reasonable accommodations.
1700

  

 

Nonetheless, discrimination on the basis of belief, which has been within the CEOOR’s competency 

since 2003 takes up an important place in its activities. The CEOOR, set up in 1993, celebrated its 20
th
 

anniversary in 2013. In its latest report,
1701

 the CEOOR notes that in 2012 it received 3,713 

‘notifications’ (‘meldingen’, since the term ‘complaint’ is being carefully avoided) regarding 

discrimination, hate speech or hate crimes, half of which through its website. Some cases appear in the 

media, before there is any notification to the CEOOR, and sometimes the CEOOR contacts the victim 

or perpetrator on its own initiative. These notifications were reduced to 1,404 cases (‘dossiers’; 

meaning the CEOOR is competent and provides some sort of advice or assistance) and in 14 

discrimination cases the CEOOR pursued a legal suit. Most notifications regard race/ethnicity (1,576 

notifications; 37.5%)
1702

, while notifications related to religion or belief come in second (18.4% of all 

the cases opened) and have been on the rise (718 notifications and 265 cases in 2012, 55 of which 

concerned employment
1703

).
1704

 Notifications regarding disability (660), sexual orientation (223) age 

                                                                                                                                                                                     
workforces and working patterns are changing and becoming more diverse; be aware that enabling employees to 

balance their working life with their private life can increase their levels of engagement and loyalty.” 

1700
 I have discussed CEOOR’s stance on reasonable accommodations for religion or belief more extensively in: 

Alidadi, ‘Redelijke aanpassingen voor religieuze praktijken op de Belgische werkvloer: van "goodwill" naar 

afdwingbaar recht?’. The CEOOR provided three arguments against adopting a legally enforceable duty of 

reasonable accommodations for religion or belief: 1. Under EU law reasonable accommodations are reserved for 

the benefit of persons with disabilities and the situation of religious minorities is different/non-comparable from 

the former (since religion is a ‘choice’ and disability is not); 2. There is already protection against discrimination 

on the basis of religion or belief under the Antidiscrimination law, making reasonable accommodations obsolete; 

3. Legally enforcing accommodations is counter-productive and can have perverted effects. I tackle these 

respective arguments in the book chapter, incorporating arguments derived from a 2010 empirical research 

commissioned by the CEOOR on reasonable accommodations for religion or belief (Adam and Rea). 

1701
 Centrum voor gelijkheid van kansen en voor racismebestrijding, “Het Centrum in 2013. Jaarverslag 

algemene werking 2013, CEOOR April 2014. 

1702
 CEOOR is not competent for the ground gender, the Instituut voor de Gelijkheid van Vrouwen en Mannen is. 

For critique on this institutional separateness of gender equality issues, see Popelier Patricia and Jogchum 

Vrielink, ‘Alle mensen zijn gelijk, maar sommige mensen zijn meer gelijk dan anderen. Over mannen, vrouwen, 

paritaire democratie en geslachtsdiscriminatie’ 10 Tijdschrift voor Bestuurswetenschappen en Publiekrecht 682. 

1703
 In 2012: 265 dossiers concerned religion or belief (55 regarding employment; 17 regarding goods and 

services; 120 regarding media; 24 regarding education; 17 regarding society; 13 regarding police/justice; 19 

others) Ibid, p. 71. In 2011 there were 198 dossiers regarding religion or belief and in 2010 there were 188 

dossiers. 
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(186) come in after. Thus, religion or belief is a crucial area of expertise and activity for the CEOOR, 

just going by numerical data since it comes second to race/ethnicity cases. This is striking, and can be 

contrasted to the Netherlands and the U.S., where EEOC’s case load regarding religion or belief is on 

the rise but hardly makes second place.
1705

 In 8 out of 10 cases, the dossiers revolve around Muslims, 

with other religions playing a marginal role in the number of dossiers (6 regarding Catholics; 5 

regarding secularists/humanists; 3 regarding Jews
1706

; 7 regarding Jehovah’s Witnesses).
1707

 

The opening of a dossier does not mean there is an instance of discrimination; it just means the 

CEOOR is competent and will provide some advice or assistance. In case CEOOR finds there has 

potentially been discrimination, it aims for “a constructive dialogue and if possible a extrajudicial 

solution.”
1708

 Filing a lawsuit is seen as a very exceptional ultimum remedium, which requires the 

consent of the board of directors. Criteria to assess the need for judicial proceedings are the societal 

importance of the issue, the severeness of the facts and the unwillingness of the perpetrator to enter 

into a dialogue. In addition, “if the victim desires personal damages, it must be represented by his/her 

own lawyer.”
1709

 In the end, only 5 lawsuits were filed in 2012 (that is, out of 1,404 dossiers opened 

that year), and none regarded religion or belief in that year. In the past, the CEOOR has taken up only 

a handful of religion in employment cases to the Belgian courts, but these have received wide 

attention.  

While certainly in some cases, (confidential) dialogue may be the best way forward, for instance if the 

victim favors confidentiality, it is hard to imagine that such would be the case in all 55 dossiers 

regarding discrimination on the basis of religion in the workplace (mainly Islam)
1710

; for this reason 

the CEOOR has been criticized as to render the anti-discrimination law a dead letter (‘a paper tiger’) 

with regard to this ground, choosing to keep incidences underground rather than making clear 

                                                                                                                                                                                     
1704

 Centrum voor gelijkheid van kansen en voor racismebestrijding, Jaarverslag 2012. Discriminatie en 

Diversiteit. Focus leeftijd: beschermings- of uitsluitingscriterium,” May 2013, p. 66. The rise is even apart from 

the fact that in 2011, CEOOR received 609 notifications regarding Sharia4Belgium alone, which fall under 

religion or belief. In 2012 there were only 69 notifications regarding Sharia4Belgium. 

1705
 Infra, Part III ; The EEOC numbers show racial discrimination and sex discrimination complaints are the 

most frequent. Age and disability cases are also more common than religion complaints, which in 2013 

constituted only 4% of all complaints. 

1706
 However, a variety of notifications relating to anti-Semitism (88 in number) were included under 

race/ethnicity. 

1707
 Ibid, p. 72, p. 74. 

1708
 Centrum voor gelijkheid van kansen en voor racismebestrijding, Jaarverslag 2012. Discriminatie en 

Diversiteit. Focus leeftijd: beschermings- of uitsluitingscriterium,” May 2013, p. 70. On its website, the CEOOR 

lists various examples of such ‘success-stories’ where with its help the parties were able to come to a mutually 

agreeable solution.    

1709
 Ibid, p. 70. 

1710
 The CEOOR notes that in more than a hundred instancess it opined the case involved Islamophobia. Again, it 

is striking that none were considered apt to take up before the courts. 
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precedents out of cases.
1711

 In particular, with regard to ‘neutrality policies’ this should be a serious 

concern considering that even:  

“the Centre ascertained that there us a proliferation (‘wildgroei’) of regulations which require a ‘neutral 

appearance’ or prohibit head coverings. The arguments are rarely convincing and frequently companies 

are moved by the negative attitude of customers. Noteworthy –and worrying-is the rise in dossiers 

where women with headscarves have problems accessing goods, services or activities (e.g. health and 

well-being services).”
1712

 

 

This proliferation is also confirmed in the Amnesty report:  

“Muslim individuals, civil society organizations as well as the Centre for Equal Opportunities told 

Amnesty International that private companies – including temporary employment agencies, cleaning 

companies and call-centres – as well as public employers or privately-run institutions receiving public 

funds enforced restrictions on the wearing of religious and cultural symbols and dress.”
1713

  

 

Following critiques from Belgian anti-racism or minority NGOs (e.g. Kifkif, Minderhedenforum
1714

) 

that the Centre for Equal Opportunities is doing little on the actual enforcement and litigation 

department, De Prins has argued that the competence -and the connected funds- related to this should 

be transferred to organizations of ethno-cultural minorities instead (het middenveld).
 1715

 De Prins 

argues that the Centre does not combat discrimination but it appeases it, and that it generally lacks the 

“combative stance”. The latter, De Prins argues, should not be surprising considering it is a 

governmental body with a ‘pluralistic’ (meaning representing different political ideologies from all 

language communities) board of directors, unwilling to jeopardize the existing social peace by taking 

clear stances.
1716

 De Prins admits that the CEOOR in the past has certainly tackled discriminatory 

expressions (uitingen),
1717

 but says it has not done so satisfactorily when it comes to discriminatory 

actions (handelingen). De Prins characterizes the essence of the Centre’s approach as follows:  

                                                           
1711

 E.g. Dajo de Prins, “Haal discriminatiebestrijding weg bij het Centrum”, 2014, SamPol. 

1712
 Ibid, p. 76. 

1713
 AmnestyInternational, p. 34 (“The restrictions on wearing religious and cultural symbols and dress in the 

public sector are 

presented as being in compliance with the principle of neutrality. However, this principle is enshrined in the 

Belgian Constitution only in relation to education, in no way does it require civil servants and public officials to 

refrain from showing signs of religious affiliation in their appearance.”) 

1714
 DgS, “België krijgt goed rapport over racismebestrijding van Raad van Europa,” 25 February 2014, 

www.standaard.be/cnt/dmf20140225_003. 

1715
 Dajo de Prins, “Haal discriminatiebestrijding weg bij het Centrum”, 2014, SamPol. 

1716
 Dajo de Prins, “Haal discriminatiebestrijding weg bij het Centrum”, 2014, SamPol, p. 28. 

1717
 Esp. late 1990s and first part of 2000s; noteworthy in the case concerning the Vlaams Blok. 
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“to prohibit indecent expressions and keeping them underground [as in the case with the extreme-right 

party Vlaams Blok] and to keep indecent actions from surfacing by engaging in personal conversation. 

The Centre appeases discrimination, it does not fight it.” 

 

Because of various factors, e.g. the cost and complexity of discrimination cases on the one hand, and 

the position, network and resources of the Centre on the other hand, the Centre “today has the quasi-

monopoly of the judicial enforcement of the legal prohibitions of discrimination on the basis of 

……religion or belief…”
1718

 De Prins argues that of the 4,226 complaints the Centre received in 2012, 

only 5 were brought to the courts (and in three of the cases, involving instances of homophobic 

violence and Sharia4Belgium the Centre played a subsidiary role as the public prosecutor was bringing 

those cases anyways); in all other cases the Centre believed there was no discrimination or mediated 

an agreed-upon solution with parties (although the last one only in 46 cases). This is surprising, and 

De Prins asks: 

“Why is a law which was meant to legally arm victims and intimidate potential perpetrators being 

applied so little? Going by the surveys which measure the discriminatory attitudes of Belgians and 

Flemish, it is not due to the lack of discrimination. Also the number of complaints argue against a rosy 

outlook.”
1719

 

 

Centre shows a ‘lack of initiative, creativity and guts’, argues De Prins.
1720

 The Centre’s motto of 

‘priority towards debate and dialogue’ under the 2012 annual report explains much; the Centre aims 

for extrajudicial solutions and only chooses the legal route “in the most serious or clear cases, when 

dialogue appears impossible or the case has important societal significance.” Clearly, the Centre does 

not have the monopoly on enforcement, and other organisation are also able to take discrimination 

matters to court. However, linking funds up to that competency forms the crux of De Prins’ argument. 

While De Prins’ critique is general, i.e. applies to all the discrimination grounds, it has particular 

significance in case of religion or belief, and he offers various examples related to religious 

discrimination cases. 

De Prins agrees that in some situations legal action may be disruptive, but in his view changing 

behaviours is exactly what the legislator (Belgian, Flemish, European) wanted: the idea being to give 

victims of discrimination the tools to address instances of discrimination in important areas of life, and 

‘forcing’ developments towards a more tolerant society by making sure those in charge of access to 

work, housing, entertainment do not throw obstacles in the face of those with particular traits: 

                                                           
1718

 Dajo de Prins, “Haal discriminatiebestrijding weg bij het Centrum”, 2014, SamPol, p. 29. 

1719
 Dajo De Prins, p. 30. 

1720
 Dajo De Prins, p. 30. 
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“By dealing with 99 percent of all discrimination complaints in agreement and in silence, the 

prohibition of discrimination remains unknown and especially unfeared. Victims of discrimination hold 

little illusion that their complaints will lead to lawsuits. Employers know they have little to fear.”
1721

  

 

While in the text, the Belgian and Flemish discrimination codes appeared strict, in practice they 

seemed to have been rendered into ‘paper tigers’.
1722

 De Prins notes the approach of conservative and 

right-wing commentators “when the laws were being adopted, they screamed murder and fire. The end 

of freedom and democracy. Now that they see how little effect the laws have in practice, they don’t 

make a hitch.”
1723

  

But as said for some the CEOOR already goes too far as it is. Regarding the HEMA-case, the CEOOR 

notes in its 2012 annual report on discrimination and diversity that, the year after it filed the lawsuit, it 

received 25 notifications by persons who objected to the CEOOR suing HEMA:  

“Going by the reactions it appeared that religious expressions in the workplace remain a controversial 

topic. Many notifiers (melders) considered that wearing religious symbols belongs in the private sphere 

and argued for the principle of neutrality; a few considered that the headscarf was a symbol of 

oppression of women.”
1724

  

 

In the end, the Belgian problem of lack of case law has a variety of reasons, the -overly- cautious 

approach of the Centre being one, but the failure of other NGO’s to take on more legal cases as well. 

The lack of coherent action is particularly debilitating in a fight which seems to be not against 

particular employers but rather a pervasive approach on the whole labour market, thus a sort of ‘David 

versus Goliath’ battle. 

 

While religion and belief cases constitute numerically the second most important ground before the 

CEOOR, such cases form a smaller percentage of the cases before the Dutch ETC. In 2010, 6% of 

ETC opinions was related to religion or belief (21% related to disability, 16% regarding gender and 

14% regarding race). Similar to the CEOOR situation, the religion cases primarily involve Muslims, 

and frequently Muslim women when the issue is religious dress. Over the years, the ETC has issued a 

large number of opinions regarding Muslim women’s right to wear a headscarf in the workplace, 

adopting a strict requirement of proportionality which oftentimes favors the Muslim employee. The 

issue of refusal to shake hands has also figured prominently in its opinions and attracted much media 

                                                           
1721

 Dajo De Prins, p. 30. 

1722
 DgS, « België krijgt goed rapport over racismebestrijding van Raad van Europa,” 25 February 2014, 

www.standaard.be/cnt/dmf20140225_003 (citing Naïma Charkaoui, director of the minderhedenforum, as saying 

that it does not suffice to ‘write pretty laws’ and that the anti-discrimination laws are ‘often paper tigers’ 

(papieren tijgers) while what really counts is what goes on on the ground.) 

1723
 Dajo De Prins, p. 41. 

1724
 Centrum voor gelijkheid van kansen en voor racismebestrijding, Jaarverslag 2012. Discriminatie en 

Diversiteit. Focus leeftijd: beschermings- of uitsluitingscriterium,” May 2013, p. 67-68. 
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and academic attention/critique.
1725

 While the main issue for Muslim women appears to be bans on the 

headscarf, for men the issues are more diverse: including the right to wear a beard, pray at work, 

refusal to shake hands with members of the opposite sex. In 2011, the ETC received 1,317 ‘questions’ 

from the public regarding equal treatment, mostly over the phone, with the top 3 grounds being 

gender, age and disability. Not all these calls lead to requests for a (non-binding) opinion, but some do 

(sometimes the question is very general on discrimination law or the person can be helped with a 

reference to previous CGB opinions adopted in comparable situations). Questions on religion 

discrimination amount to 7% of all questions in 2009 (120), 2010 (108) and 2011 (90).
1726

 This 

decrease in number of questions, however, corresponds to the general decrease in questions to the 

ETC in the period 2009-2011 (2009: 1827; 2010: 1636; 2011: 1317).
1727

 However, at the same time 

there was an increase in requests for opinions related to religion or belief discrimination (most 

submitted by Muslims): 28 in 2009, 30 in 2010, and 50 in 2010 (7% - in 5
th
 position).

1728
 Disability, 

age and gender (often pregnancy-related) were the most frequent grounds, with race/ethnicity related 

requests for opinion coming in 4
th
.
 
Not all requests for an opinion lead to an actual opinion: in 2011, 

31% did, 35% were ‘manifestly unfounded’ (an umbrella term which can mean the ETC lack 

competency, the case involves a ‘unilateral government actions’, the requesting party has little or no 

interest in a case), and of the other cases 4 were successfully mediated and 35 withdrawn after 

settlement/51 withdrawn without settlement (e.g. because they discover they will have to contribute 

actively to the process, or have to inform the employer of the complaint).
1729

 In the end, 6 opinions 

were issued in 2009 (5%) related to religion or belief discrimination, most involving Muslims, 13 in 

2010 (6%) and 17 in 2011 (8%).
1730

 

In 2013, there was a substantial increase in the numbers and the College received 2,581 questions of 

which 2006 revolved around equal treatment (575 on human rights), from which 22% concerned the 

protected ground of sex/gender, 17% disability and 12% on age. In 2013, there were 498 requests for 

                                                           
1725

 Even if these have only been a few, the AI report notes that it has really settled in people’s minds and that 

Muslims are now frequently explicitly questioned about their willingness to shake hands with all. 

AmnestyInternational, p. 51. 

1726
 Equal treatment Commission, Annual report 2011, p. 10-11. 

1727
 It must be noted that municipal anti-discrimination bureaus also receive complaints and questions and 

support victims of discrimination at the local level (received 401 complaints in 2010 on the ground of religion, 

representing 6.6%) Marcel Coenders, Klachten en meldingen over discriminatie in 2010: Landelijk overzicht van 

klachten en meldingen geregistreerd door gemeentelijke antidiscriminatievoorzieningen, Universiteit Utrecht, 

November 2011, p. 7. 

1728
 Equal treatment Commission, Annual report 2011, p. 14. 

1729
 Equal treatment Commission, Annual report 2011, p. 17-19. 

1730
 Equal treatment Commission, Annual report 2011, p. 25. In a little over half of the opinions, the ETC found 

an unlawful discrimination. Ibid, p. 29. 
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an opinion, a majority (56% involving employment) with 20% regarding sex/gender, 18% regarding 

race/ethnicity, 18% regarding disability. (all in equal treatment cases).
1731

  

Also important to note is that the ETC pursues an ‘intensive follow-up policy’, to ensure actual 

compliance with its opinions or recommendations (even if these are not binding). The ETC follows up 

with the parties to see if any individual (e.g. compensation, apologies, entering into an employment 

relationship…) or structural (policy adjustments, changing recruitment policies,…) measures were in 

fact taken. These can then lead to ‘follow-up opinions’.
1732

 In case no such measures are taken the 

aggrieved party can go to court, with the ETC opinion in hand, which does not mean the court will 

follow the ETC opinion. In a number of notably cases, the Dutch courts have not followed the ETC 

opinion in cases regarding religion or belief.
1733

  

 

1.3. APPROACHES TOWARDS THE (NON) ACCOMMODATION OF RELIGIOUS 

DRESS IN THE WORKPLACE IN BELGIUM, THE NETHERLANDS AND BRITAIN 

 

1.3.1. Introduction 

 

This section analyses key domestic cases in order to illustrate the approach taken ineach of the three 

European case law countries towards religious dress in the workplace. As we go through the analysis, 

and in addition to the factual cases and their outcome, we seek to address the following overarching 

questions in particular: 

 Under which legal framework is the claim assessed? 

 If the case is assessed under human rights (Article 9 ECHR): which meaning is this 

fundamental right given in the context of a voluntary employment relationship? How is the 

balancing exercise (weighing of the different interests at stake) conducted? 

 If the case is assessed under anti-discrimination law: is the analysis under direct 

distinction/discrimination or rather under an open-ended indirect discrimination (and how 

strict/ deferential is the justification and proportionality assessment)? What are some 

differences and parallels in the approaches taken, the arguments found compelling or rather 

rejected? 

 Does the case reveal conflicts with other fundamental rights (hard case v. soft case) and if so, 

how are the interests and rights at stake balanced?  

                                                           
1731

 See Netherlands Institute for Human Rights, annual report 2013, p. 12; no mention of number of religion 

cases. 

1732
 Equal treatment Commission, Annual report 2011, p. 30-33. 

1733
 E.g. in the hand shaking case involving Mohamed Enait, see Infra. 
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 To what extent would an explicit duty of reasonable accommodations, under either a de 

minimis standard or under a more aspirational inclusion-oriented ideal, alter the analysis or 

outcome in the case? (i.e. difference reasonable accommodations would make) 

 Which sociological realities on the ground do the cases (‘tip of the iceberg’) reveal regarding 

religious employees in private sector employment? 

 

It is clear that cases involving the hijab remain predominant in the area. It has been said that the 

“gradual increase in case law arising since the adoption of the Directives related to dress codes and 

religious symbols …indicate[s] that manifestation of religious belief through dress or symbols is one 

of the key issues in the practical implementation of the Directives.”
1734

 It may also be that, even if 

sporadically Sikh men or other claimants bring religious dress claims to the fore, this is a particularly 

(Muslim) female- relevant area of the law. According to the 2012 Amnesty international report, which 

will be discussed in more detail below: 

“the nature of the complaints indicated women and men experience discrimination on the ground of 

religion differently. Cases involving Muslim men referred predominantly to accommodation of 

religious needs in the workplace, such as praying times or flexible working hours during Ramadan, the 

Islamic month of fasting. Most of the complaints introduced by women involved the wearing of 

religious and cultural symbols or dress.”
1735

 

 

Considering the pervasiveness of religious headscarf cases, it will be useful to understand better why 

Muslim women (choose to) wear a headscarf in the first place. Such probing is not entended to 

question or patronize, but derives from a genuine curiosity as to the situation of Muslim women as a 

vulnerable minority in Europe. In some sense, such inquiry can also corroborate with overarching 

consideration on the ‘meaning of the hijab’: “Is the hijab a laudable expression of Quranic humbleness 

and piety? A symbol of male-enforced female inferiority? An icon of Muslim conservatism and 

aggression? A guard against the sexual objectification of women's bodies?”
1736

  

Despite the fact that it should suffice when such is motivated by religious commitments, debates 

sometimes do center around this issue and perspectives can be determinative. For instance, when the 

hijab is regarded as a sign of women’s oppression and these women are in dire need of ‘liberation’ in 

the West, restrictions or bans are considered justified. But when the headscarf is considered as part of 

a woman’s agency and need not have a (negative) connotation besides modesty, such practice can 

much more easily be brought within the scope of personal freedoms and rights.  

                                                           
1734

 Chopin and Uyen Do, p. 39 (noting that such cases have been recorded in Belgium, Denmark, France, 

germany, Greece, Italy, the Netherlands, Sweden and the United Kingdom.) 

1735
 AmnestyInternational, p. 33-34. 

1736
 http://www.oregonlive.com/opinion/index.ssf/2009/08/seeing_beyond_the_hijab.html. 
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It seems an accepted boutade that there may be a myriad reasons why a women wears a headscarf (‘as 

much as the multitudinous styles and colors in which the garment comes’
1737

). This is even a 

consensus amongst liberal anti-accommodationists who base their rejection on their conviction that the 

Quran does not mandate the headscarf and thus there is no religious duty involved.
1738

  

In relation to the headscarf and other aspects of modest religious dress, every woman goes through her 

own journey, so it seems. A London-based blogger who writes under the name ‘happy Muslim 

mama’
1739

 provides different –refreshing- reasons why she puts on a headscarf, noting the various 

‘benefits’ it confers on her, including saving time in not having to hide bad hair days,
1740

 the 

fashion/elegance-aspect of dressing modestly (with the abaya and shayla combo style
1741

), being taken 

seriously in professional settings, ‘the peace that comes with knowing you are obeying Allah (SWT) 

and in a small way living the way that you are supposed to’, and being ‘a visible part of this Ummah 

and the local Muslim community.’ Interestingly, in her eyes, the hijab’s visibility gives her a role 

model function in society: 

“When my every action is interpreted not as Umm Salihah’s action, but that of a Muslimah, you have 

the opportunity to represent your community and faith in the best light possible. When you hold a door, 

smile, give up your seat, it is a Muslim woman doing those things. I have heard a French convert say 

that the thing that attracted her to Islam was the absolute gentleness she saw in Muslim women. There 

are times when you don’t feel like being on your best behaviour – when you want to lose your temper at 

the shop assistant, the bus driver or a colleague, or you are very close to using bad language or one-

                                                           
1737

 http://www.oregonlive.com/opinion/index.ssf/2009/08/seeing_beyond_the_hijab.html. 

1738
 E.g. Paul de Beer, De paradox van de godsdienstvrijheid, In: H.M.A.E. van Ooijen, L.F. Egmond, Q.A.M. 

Eijkman, F. Olujic en O.P.G. Vos (red.), Godsdienstvrijheid: afschaffen of beschermen?, Leiden: Stichting 

NJCM-Boekerij, 2008, p.2, speaks of a ‘duizenddingendoekje’. Based on this multitude of reasons, De Beer 

rejects the idea that wearing a headscarf can constitute a religious duty (“Nu zou dit nog geen probleem zijn als 

het evident was dat een bepaald kledingstuk een religieuze uiting is, maar in de praktijk is dit allerminst zo. Veel 

moslima’s vinden het helemaal niet nodig om een hoofddoekje te dragen, dus men kan moeilijk volhouden dat 

de islam het dragen van een hoofddoekje zonder meer voorschrijft. Op grond waarvan moet men dan vaststellen 

dat het daadwerkelijk om een religieus voorschrift gaat?”). In Belgium, Etienne Vermeersch has adopted the 

contradictory stance which De Beer acknowledged Bart Tromp adopting in 2006 during a lecture in Antwerp (on 

the one hand arguing that neutrality/laïcité justifies a ban on headscarves while on the other hand the argument 

of freedom of religion being ‘irrelevant because the headscarf has nothing to do with religion as it is not a 

religious duty’) Vermeersch makes the same contradictory case saying neutrality prohibits Muslims from 

wearing religious symbols in public service, yet the headscarf has nothing to do with religion since the majority 

of Muslim women do not wear a headscarf, see debate with Samira Azabar on youtube). However, it can be 

argued that liberalism or neutrality if they have any meaning would block such invasive interrogations by 

‘unconcerned men’ into the motives of women, in particular if those women bring legal claims. Having multiple 

reasons for wearing a headscarf in a certain (Western) setting does not negate the religious connotation, which 

suffices for the provision of legal protection under human rights or non-discrimination law. 

1739
 http://www.happymuslimah.com/2008/04/positive-hijab.html. 

1740
 “Mainly this [benefits] has been the amount of time I save in the morning from not having to fix my hair. I 

have suffered bad hair days from age 11 to about 19 when I started wearing hijab, so the world and me have been 

saved from any more of these. Unfortunately my family still have to witness these (especially first thing in the 

morning).” 

1741
 See ‘Top 10 Hijab styles: Abaya and shayla’ at  http://www.examiner.com/article/top-10-hijab-styles-abaya-

and-shayla. 

http://www.happymuslimah.com/2008/04/positive-hijab.html
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upmanship. Whenever I feel like this, I remind myself I am wearing my hijab and if I behave badly, the 

next Muslimah to come along will automatically be seen in the same light – rude, grumpy or mean. If 

on the other hand I rise above it and be gracious or respond with kindness, people will assume that 

Muslim women really are as elegant as their dress.” 

 

Quite an opposite story comes from Rachida Aziz, a successful Belgian-Moroccan clothing designer, 

who unlike her sister wears a headscarf:  

“Ask a woman why she feels her body should be covered. Often the answer will be that she wishes to 

pull herself away from a society where a woman is reduced to her appearance. She wants to show 

herself as an individual. I started to wear a headscarf when I stopped going to school, around 16. For me 

it was an expression of my identity. Very quickly I was confronted with a society which did not want to 

accept me and wanted to impose upon me its idea of how a Western woman should look. That is also 

patriarchy. I started to hold on to my headscarf frenetically. Then it becomes a form of resistance, then 

it is no longer a choice.”
1742

  

 

In the same interview a number of other reasons are revealed by the Aziz siters: some girls wear a 

headscarf as a form of protection against a hostile world, ‘a kind of ‘leave me alone.’”
1743

 Another 

explanation, related to self-handicapping, is that wearing a headscarf allows girls and women to 

redirect societal hostility towards a chosen element of appearance, as opposed to receiving negative 

reactions because of their name or color: “You can’t change your name or origin. It is much more 

painful, I think, to be rejected for how you were born than for something you choose.”
1744

  

The different meanings behind the headscarf has also engaged numerous scholars in the last few 

decades, who have dedicated entire books or volumes to the issue.
1745

 El Guindi’s key argument in 

Veil: Modesty, Privacy And Resistance (1999) was that “veiling is not a restriction, but a socially 
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 Sofie Vanlommel, “Vrouwen met hoofddoek pikken dat ze minder rechten hebben” (interview met Touria 

and Rachida Aziz), De Morgen 8 March 2013, p. 11. (own translation) On 8 March 2013, in light of international 

women’s day the newspaper De Morgen did a special on Rachida and Touria Aziz, two Belgian-Moroccan 

sisters living in Brussels and considered both successful themselves and advocates for their community. One is a 

clothing designer, the other works with troubled youth, both are Muslims but only Rachida chose to wear a 

headscarf. 
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 Sofie Vanlommel, “Vrouwen met hoofddoek pikken dat ze minder rechten hebben” (interview met Touria 

and Rachida Aziz), De Morgen 8 March 2013, p. 11. Touria notes it is a societal problem that many Muslim girls 

quit school because they are not allowed to wear a headscarf. She notes that the youth she works with “from 

vulnerable neighborhoods and families, are so often confronted with injustice that they set themselves off from 

that society.  After a  while, they think it all makes little difference.” 

1744
 (Rachida Aziz) Sofie Vanlommel, “Vrouwen met hoofddoek pikken dat ze minder rechten hebben” 

(interview met Touria and Rachida Aziz), De Morgen 8 March 2013, p. 11.       

1745
 E.g. Joppke, Veil: Mirror of Identity; El Guindi; McGoldrick. Considerable attention has been directed at the 

hijab or Islamic headscarf in the public school context,  where there is a strong subtext of state neutrality 

concerns as well as potential pressure exerted by religious symbols on children and families.  In the employment 

area, the religious dress of public school teachers and other civil servants has somewhat overshadowed debates 

surrounding the situation in the private sector. More recently much attention has been paid to face-covering veils 

(burqas and niqabs) in the public services and the public sphere, infra. 
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embedded form of dress that communicates and creates many things-from sanctity to social status and 

power, from community identity to political resistance.”
1746

 Yet debunking reductionist stereotypes of 

veiling and of veiled women are hardly out of this world. The idea that the Muslim veil is a sign of 

oppression, inferiority of women or intolerance within Islam prevails in some circles and with it 

debates on the conflict between liberalism and multiculturalism and between gender equality/feminism 

and religious accommodations/multiculturalism.
1747

 Taking stock of the debates where feminists such 

as Susan Okin (1999) have argued the limits to be set on multiculturalism from the perspective of 

gender equality, Baumeister argues that any such one-sided argumentation will not do considering the 

complexity involved: 

“Although established cultural and religious practices are frequently at odds with a liberal conception of 

gender equality, many women strongly identify with the traditional way of life of their community. To 

simply dismiss such women as victims of their culture would be to underestimate the complexity of 

cultural practices and the difficulties inherent in cross-cultural judgements. For many minority women 

their cultural heritage is not just a symbol of oppression, but also a source of value and meaning; of 

empowerment and resistance. For instance, while practices such as veiling may represent a symbol of 

female subservience, some Muslim women have argued that veiling can constitute an empowering 

practice creating a space for women within the public domain free from the pressures of sexuality, 

whereas others have come to regard it as an important symbol in their struggle against anti-colonialism 

(Honig 1999; Carens 2000). Indeed, rather than reject their cultural heritage, many indigenous feminist 

movements reside within their cultural traditions. The aim of such movements is not to ‘liberate’ 

women from their cultural heritage, but to promote greater gender equality through the reform and re-

interpretation of group norms and practices…..Rather than insist that women’s rights must trump 

cultural rights, this complex interaction between conceptions of gender equality and cultural norms 

points towards the need to empower women within their own cultural traditions.”
1748

 

 

Broadening the scope of critique-mongers beyond feminists, Anne Norton remarks how “the Muslim 

Question produces strange bedfellows” in the West: 

“The Muslim Question reveals similar strategies of diversion and occlusion at work in critiques of 

Islam, Muslims and Arabs on issues of sex, gender and sexuality: above all, on the place of women in 

the social order. The Muslim Question produces strange bedfellows. A plethora of Western philosophers 

and theorists, from all corners of the academy, from the old left to neo-conservatives, Zizek to 

Ratzinger, have joined in an uneasy alliance to condemn Muslims for the oppression of women. Okin, 

Nussbaum, and Elshtain, among many others, argue that the hijab and niqab, female circumcision, 

polygamy and arranged marriage present special, perhaps insurmountable, challenges to the human 
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rights of women in Muslim cultures (see Okin 1999). It is worth noting that for both Zizek and Okin, 

the case of Islam precludes – or rather decisively indicts – multiculturalism.”
1749

 

 

Arguments based on conceptions of gender equality, even if genuine,
1750

 then can work either way: to 

broaden the scope of choice for Muslim women or rather to force them in a more uniform mold, or 

differently formulated: to ‘liberate’ them of their cultural traditionalist confines and allow them to 

become truly emancipated (or rather, defer to paternalistic, male-dominated mandates of behavior). No 

doubt, it would appear to be a peculiar strategy to aid emancipation by imposing limits and pressures, 

and one with little precedent;
1751

 arguably changes which are made from within Muslim communities 

would seem more effective in improving the position of women in Islam (whether or not the issue is 

connected with modesty of dress).
1752

  

Because of the divergence in meaning and motivation, some women indeed may be more willing to 

abide by prevailing standards by taking off their headscarf in the workplace to ‘pass’ or ‘cover’, even 

if the pressure to do so is always seen as a negative, choice-limiting, circumstance. Under the 

normative framework of the capabilities approach, developed by Amartya Sen and Martha Nussbaum, 

human well-being is assessed and institutional arrangements evaluated based on the effects on 

“people's capabilities to function, that is, their real freedoms (their capabilities) to be and to do what 

they value being and doing (their functionings).”
1753

 Under this perspective, opening up of choices and 

possibilities leads to more well-being, unless that is one is considered to lack the basic capability to 

deal with such choices, in other words when one has no or is denied agency. Limiting choices for 

Muslim women or other religious minorities cannot be seen as improving their well-being (and the 

well-being of society) unless one denies them agency. Importantly, capabilities are also considered 

irreducible so that trade-offs for freedom are generally unjustified (‘‘a nation cannot satisfy the need 
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 Which need not always be the case: Emma McCarron, “Veiled racism: the manipulation of gender equality 

to oppress Muslim women”, 20 November 2012,  http://www.enargywebzine.eu/spip.php?article254 (discussing 

the ‘persecution of Muslims under the guise of France’s commitment to the separation between Church and 

State’). See also Norton, p. 69-70. (“Affirmations of the equality of women are diverted into supports for a 

system that renders Arabs and Muslims abject; and in this transformation women are rendered abject as well. In 

this way, the discourse concerning the subjection of women by Muslims is made the justification for the abuse of 

Muslims, and of western women.”)  

1751
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for one capability by giving people a large amount of another, or even by giving them some money’). 

In case of violations, “people have a claim against government if their constitution protects religious 

freedom and that freedom has been violated-even though they may be comfortable, well-fed, and 

secure with respect to every other capability that matters.”
1754

 The mantra of the capabilities approach 

being ‘poverty is lack of choices’ would mean extreme deprivation of religious minorities takes place 

by imposing limits (both social, legal or by way of accepting the whim of employers under the 

argument of entrepreneurial discretion or deference to the market/customers) on dress and other 

practices, even if socio-economically they are prosperous.  

Finally, the argument of gender equality being utilized by Westerners to chastise foreign, Islamic 

culture is also deceiving since it holds the risk of ‘othering’ gender inequality:
1755

  

“Attention to the plight of women in the Muslim world turns the gaze of feminists and other potential 

critics away from the continuing oppression of women in the West. Western women are told how very 

fortunate they are. They are enlisted, with Western men, in the old project of ‘saving brown women 

from brown men’ and in so doing they learn to look upon Western models of sex and sexuality as 

liberating, universally valid, and exempt from critique. They are turned away from projects of resistance 

at home and enlisted in projects of imperial domination. Discourses of human rights become the 

justification for military adventures and imperial rule.”
1756

 

 

Muslim women have no way of escaping a catch-22 like situation:  

“The price of speech for a Muslim woman in the West may become the disavowal of Islam. Speech in 

defense of Islam is read as the speech of subjection. The wearing of the hijab or speech in defense of 

polygamy is read as the product of coercion or delusion. No woman, in her right mind could defend 

these, we are told, thus any woman who does must be deluded or compelled against her will.”
1757

 

 

Across Europe, employers, policy-makers and courts are more and more being confronted with 

conflicts between private employers and religious employees wishing to sport ‘non-conformist’ dress 

and head coverings in the workplace. Conflicts between workers and European employers seeking 

‘neutral’ looking staff have at times escalated and found their way into courts. The responses have a 

profound effect on Muslim women’s lives and prospects. Taking count of the many pitfalls and 

dangers this debate presents, our focus here will be the right to participation and inclusion of minority 

women in the workplace.  

While wearing a headscarf or modesty in dress is may be regarded by many Muslim women as a 

significant and even determining aspect of their personal identity and integrity, but the importance of 

                                                           
1754

 Vogt , p. 36. 

1755
 Baer. 

1756
 Norton, p. 69. 

1757
 Norton, p. 69. 



 376 
 

employment should also not be understated for many women: it is often much more than a simple 

means of subsistence, touching on self-worth, self-confidence and identity as well. The fact that these 

cases will not go away is confirmed by the fact they often involve young Muslim women seeking to 

wear a headscarf while pursuing a job position or internship. And while case law perhaps only reveals 

a small sliver or the very tip of the iceberg, articulated and publicized judicial decisions, in particular 

when they receive media attention, have the potential to send out powerful signals and incentives. 

In the end, as constitutional law expert and former German Constitutional Court Justice Ernst-

Wolfgang Böckenförde once noted: “Every headscarf-wearing Muslim …who works independently 

and responsibly in her profession disproves through her very existence the cliché of a woman 

oppressed by Islam.”
1758

   

 

1.3.2. Religious dress in the employment context in Belgium: restrictive messaging through 

case law enforcing restraining practices on the ground 

 

 

Despite the overall rarity of case law on religious discrimination and accommodations in Belgium, a 

number of judicial decisions, all involving the Muslim headscarf, show a penchant for accepting dress 

restrictions which limit religious manifestations in the workplace as well as employment opportunities 

for Muslim women and other religiously visible employees. Such restrictions are considered legitimate 

under both human rights and anti-discrimination law based on arguments of company neutrality, 

customer preferences or corporate image, in particular when the job involves a front-office position 

and the written ‘rules’ against wearing religious dress and even unwritten ‘practices’ are seen as non-

arbitrary. In particular, company ‘neutrality policies’ - which have mushroomed in the private sector 

as a spill-over effect of development regarding the public sector
1759

- have been accepted as justifying 
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any indirect discrimination towards religious minorities. Such policies are generally inserted in 

company policies or company ‘regulations’ and –despite the fact that routinely their main goal is to 

ban headscarves worn by employees- by a priori prohibiting ‘any religious, philosophical or political 

expressions’ in the workplace, without linking such felt need for neutrality to any particular job 

function or work circumstances. Often there is a (clear) link between the adoption of such neutrality 

policies and discriminatory (real or perceived) customer preferences and/or a strategy of conflict 

avoidance (e.g. Hema case, infra) but in the case law reasoning this association has been left out, thus 

leaving out consequences of the Feryn reasoning in the area of religion or belief discrimination. The 

consequences of the Eweida decision also not yet been acknowledged in the Belgian case, but that is 

because the most important Belgian cases precede it. It is thus not excluded that the Eweida holding or 

elements of its reasoning will in time penetrate and influence Belgian jurisprudence once another 

headscarf case is taken on (by the CEOOR). If fully acknowledged, Eweida should lead to important 

changes of course in Belgian case law on religious accommodations including religious dress.  

 

Judicial decisions regarding religious dress, all involving Muslim women’s headscarf on the job, have 

generally been subject to wide media circulations and thus lead to extensive public messaging in 

Belgium, with the message often being that freedom of religion/non-discrimination law does not trump 

other consideration and may be of little help to assist Muslim women in their attempts to participate in 

the mainstream workplace. This means that the special effects of the anti-discrimination law (when it 

is being judicially enforced) likely have had effect on the shop floor of social life, leading to self-

handicapping behaviour (not applying for front-office jobs, imposing oneself certain educational 

choices,...) and shaping the general (non)effects of the anti-discrimination law in this area.
1760

 

 

Hema and the normalized intolerance towards headscarves 

 

In March 2011, the mainstream Belgian media reported extensively on the so-called Hema case.
1761

 

Hema, the Dutch shopping street retailer, had dismissed of a Muslim saleswoman (20 year old Joyce 

Van Op den bosch, a Belgian convert to Islam) from one of its Belgian branches for wearing a 

headscarf on the job. The decision not to extend the woman’s temporary contract was motivated by 

several complaints given by customers who were unhappy or upset about seeing a saleswoman 

wearing a headscarf; the woman had since the start worked front-office with a headscarf and was even 

given a headscarf in the colors of the company (this headscarf came from the Netherlands, where this 
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formed an accommodative practice at Hema branches). Following the dismissal and in the midst of 

close media scrutiny, Hema adopted an explicit ban on religious, ideological and political symbols. 

Also, when the case made headlines in Belgium, HEMA issued a rather peculiar press statement 

explaining that they saw themselves required to conform to “local customs and preferences” and the 

fact that it was “apparently” not customary to wear a headscarf at work in Belgium had triggered their 

decision to adopt a neutrality policy banning all religious symbols in the future. HEMA offered the 

dismissed employee a back-office position, but she rejected this because she enjoyed the contact with 

customers and did not see why she and her headscarf needed to be hidden from customer purview.  

 

Interestingly, Hema has incorporated the headscarf in the work uniform for its staff in the Netherlands 

and referred to ‘local customs in Belgium’ not accepting the headscarf in front-office positions in an 

attempt to justify its decision to both let go of the employee in question as well as to disqualify other 

candidates with headscarves from being employed in its Belgian branches in the future. The case was 

pursued in court, with the employee supported by the Belgian Centre for Equal Opportunity, and lead 

to the judgment of the Tongeren Labour Tribunal of 2 January 2013.
1762

 While this judgment was in 

the employee’s favor, with 6 months’ pay being awarded as penalty under the Anti-discrimination Act 

of 2007, its reasoning was problematic and meant the case can hardly be considered as a triumph in 

the struggle for equal opportunities for Muslim women and other visible religious minorities. On the 

contrary, a patent defeat for the cause –i.e. the freedom to wear religious dress in the workplace- was 

buried behind the specific (financial) win for the employee. The Labour Tribunal found there had been 

direct discrimination in the case at hand (and there was no talk of justification via a genuine and 

determining occupational requirement) because at the time of the dismissal Hema had no clear 

uniform policy banning religious dress. But the Tribunal also held that the subsequent neutrality policy 

adopted by HEMA was legitimate and would block any similar claims from being successful in the 

future, indeed would prevent any Muslim women from being employed at Hema in Belgium in a 

front-office position again.  

Interestingly, the Labour Tribunal found inspiration in the decisions of the Dutch ETC, distinguishing 

between two situations: one, religious dress accommodation cases where the employer had no 

preexisting dress policy at the time it dismisses an employee and, two, where there was such policy to 

start with. In the first case the analysis would involve assessing whether there was direct 

discrimination, which could only be justified in the case of a genuine occupational requirement. In the 

case of the saleswoman at HEMA, the Labour Tribunal could not possibly regard the non-wearing of a 

headscarf as such a genuine occupational requirement (it did state, obita dicta, that such could be 

considered “at most desirable or appropriate”). In contrast, if there had been such neutrality policy in 

place, a dismissal or refusal to hire someone because of religious dress would have to be assessed 
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under an indirect discrimination analysis. This implies that the measure can then more easily be 

justified, so long as a legitimate objective is pursued in a suitable and appropriate manner. And 

regarding these, the Tribunal held that such neutrality policies generally meet the test and thus can 

justify indirect distinctions. However, this is somewhat a cherry-picking approach in respect of ETC 

jurisprudence which does distinguish between situations where headscarf dismissals are to be analyzed 

under direct discrimination, with more limited justification possibilities (and situations such as the 

Hema case where the dismissal was by way of direct reference to the headscarf falling under this leg), 

and those to be analyzed under indirect discrimination, where the ETC then proceeds to consider if 

there is a legitimate aim which is necessary and proportionate to the (restrictive) measures. The latter, 

however, is when the dismissal or rejection of the candidate is based on a neutral reason, which does 

not refer to the headscarf or other religious dress directly or even as pretext, not when a pre-existing 

private sector neutrality policy would be in place. The ETC would consider neutrality policies which 

refer to religious symbols as direct discrimination, which will in the main fail the test set under the 

anti-discrimination law framework.  

However, the Labour Tribunal considered the matter would be much different in case the employer at 

the time of the dismissal had an unambiguous neutrality policy in place; in that case there could be a 

claim of indirect discrimination in which case an objective justification would be held to exist by the 

Tribunal. The foreshadowing effectively was messaged not just to Hema, but also to the general the 

labour market which received the confirmation, through the media, that pre-emptive wide-spread 

restrictions on religious dress founded on (a particular understanding of) the concept of neutrality 

would receive the judicial stamp of approval. This was all the more striking since Hema’s neutrality 

policy had been clearly adopted in response to discriminatory customer responses. In the face of such 

judicial backing for company neutrality policy, any job applicant too is put on notice of his or her 

weak position when it comes to religious requests and the fact of imminent and legitimated exclusion 

from a very wide array of employment opportunities. Also by this, the spill-over effect, the emulation 

of the same construction which has been utilized in the public sector/sphere by private profit-oriented 

companies not serving a public role but having a (local) customer base to please, is institutionalized 

and judicially approved. Arguably, the far-reaching effects of the endorsement of ‘neutrality’ policies 

means a significant blow to the fundamental rights of employees in the workplace, as 

contractual/unilateral policies (as long as adopted a priori to give employees a heads-up that they 

would have to pass/cover as condition to gain employment) are set to trump fundamental employee 

rights without much ado. As said, the decision was the more surprising since the link between 

discriminatory customer preferences and ex post neutrality was so palpable and flagrant in the case at 

hand.
1763
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The Centre for Equal Opportunities and Opposition against Racism, which had voluntarily intervened 

in the Hema case, had asked the Labour Tribunal to refer a number of prejudicial questions to the 

European Court of Justice, but the Tribunal –and this was later confirmed by the Labour Court of 

Appeal- found that to be unnecessary to resolve the case at hand and refused to do so. 

While the Tribunal explicitly addressed the claims under the anti-discrimination framework 9of which 

the distinction direct-indirect discrimination was key), it devoted only minimal attention to Article 9 

arguments. It stated formulaically that “on the basis of Article 9.2 ECHR and the jurisprudence of the 

European Court of Human Rights, the Belgian employer can prohibit the wearing of a headscarf 

during work hours by way of a neutrality policy.” There was no concern in the judgment that HEMA 

was using the (real or supposed) bias of its customers to exclude vulnerable employees (cfr. Feryn), or 

that the fundamental rights of people were sacrificed in light of the majority’s sentiments (cfr. 

Eweida). 

 

G4S: company neutrality ‘practice’ justifies headscarf ban 

 

The Hema case can be considered a follow-up to another Belgian headscarf case which the Belgian 

Centre for Equal Opportunities pursued unsuccessfully
1764

 before the Antwerp Labour Tribunal and 

Labour Court of Appeal of Antwerp. The so-called G4S case was lost at the appeals level in 2011, the 

same year the Hema controversy erupted.
1765

 

In this case, the employer was G4S Security Systems, a large multinational company that offers 

reception and security services, operating, among other places, in Antwerp. The company had 

dismissed a female Muslim employee who had been working as an outsourced receptionist in different 

customer locations for three years. The receptionist had worked without a headscarf but one day 

informed her boss that, for religious reasons, she wanted to wear a headscarf in the workplace from 

then on. As a valued staff member, she was on good grounds up until that day, and the fact that she 
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wore a headscarf outside of work hours, taking it off when starting her shift, had not been an issue. 

She was informed that a headscarf would not be tolerated since it violated the “strict neutrality” the 

company strived for “both internally within the company and externally towards customers.”  

During a period of absence due to the women’s illness, which may not have been unconnected to the 

conflict, the conflict escalated and the competent company council (ondernemingsraad, which consists 

of representatives of the employees as well as of the employer) adopted a new uniform policy, 

explicitly banning all staff from wearing “visible symbols of their political, philosophical or religious 

convictions and/or any ritual connected thereto” in the workplace. The employer also instituted a 

uniform policy for its receptionists. 

Subsequent mediation attempts with the CEOOR and the liberal labor union intervening on behalf of 

the employee failed as the parties held on tight to their opposite stances, without any accommodation 

options being pursued. The Muslim woman was eventually fired, with a three-month severance 

payment. The new uniform policy for receptionists entered into effect the next day. 

The woman, supported by the CEOOR which considered this an important test case, took the case to 

court.
1766

 On the merits, the Antwerp Labour Tribunal, for the purposes of deciding the claims of 

direct and indirect religious discrimination, considered the meaning of the term “religion or belief” 

under the Belgian Anti-discrimination Act. As said, the Employment Equality Directive does not 

define these terms and most Member States have not done so in their national legislation. So the 

Tribunal held it can be debated whether “religion or belief” refers only to the forum internum or also 

entails manifestations of religion or belief by wearing religious dress and symbols—the latter being 

the position in the Netherlands (relying on the preparatory works for the ETA) and the UK. The 

CEOOR argued that an absolute ban imposed by a private employer on manifesting any religious 

convictions in the workplace amounted to a direct discrimination that could not be justified.
1767

 The 

employer, on the other hand, argued that wearing a headscarf did not fall under the freedom of religion 

as it was not proven that it was obligatory under Islamic precepts. The Tribunal held that the freedom 

to wear a headscarf, even if a disputed precept of the Islamic religion, falls under the freedom of 

religion protected under Article 9 of the ECHR as the employee—who has the right to form her own 

opinion—genuinely considered it her religious duty. However, the Tribunal reiterated that under 

Article 9 ECHR manifestations of religion are subject to restrictions. 

According to the Tribunal, and confirmed by the Labour Court of Appeal, under the Belgian Anti-

discrimination Act, however, the “wearing out” of religious symbols does not fall within the protected 

                                                           
1766

 The summary proceedings had been unsuccessful, as the claim was dismissed by the Tribunal and confirmed 

by the Labour Court of Appeals because of procedural reasons (lack of standing), i.e. no risk of repetition of the 

alleged discrimination (Labour Court of Appeals Antwerp, 15 January 2008, Sociaalrechtelijke kronieken 2009, 

nr. 2, 93–97). 

1767
 The CEOOR requested a preliminary ruling from the ECJ, but the Tribunal did not follow that request, 

arguing the case did not involve “an absolute ban” on manifestations. The Labour Court of Appeals similarly 

refused to refer questions to the ECJ. 



 382 
 

criterion “religion or belief.” This limits the notion ‘religion or belief’ under the Belgian anti-

discrimination law to only forum internum part of religious freedom. Headscarf conflicts thus can 

only to be regarded under indirect discrimination with and open, more lenient possibility of 

justification (legitimate aim and necessary/proportional restriction of freedom of religion).  

After all, it was reasoned, accepting that different treatments based on religious manifestations could 

amount to direct discrimination would negate the possibility of restrictions.
1768

 Therefore, since the 

employee was not fired because she was an adherent of Islam—the employer had known for years she 

was of the Islamic faith and had no problem with it—but because she had explicitly refused to abide 

by an “instruction to dress neutrally,” there was no direct discrimination on the basis of “religion or 

belief.” This is a problematic stance. By limiting ‘religion or belief’ to the fact of belonging/adhering 

to a religion or belief, and excluding practices that indicate/manifest that religious belonging, the 

protection against (direct) discrimination is considerably deflated.  

The direct discrimination claim also failed since such claim requires showing that “comparable 

employees” were treated differently. Here, the policy applied (formally) to all employees. Even though 

it was shown that other receptionists were in fact not wearing the uniform on the job after the uniform 

code was instituted, those employees were not considered “comparable”: surprisingly, believers (the 

employee) and non-believers (the other receptionists) could not be compared when it comes to 

treatment for wearing religious symbols, according to the Tribunal: a difference was noted that the 

other receptionists’ failure to abide by the uniform rule was one-time only and they were reprimanded, 

while the employee had expressed her principled position on various occasions. 

Perhaps unsurprisingly, the employee’s indirect discrimination claim failed as well. The ban of visible 

convictional symbols was considered proportionate with the legitimate aim of creating “a neutral and 

discrete image towards customers” and to “guarantee a peaceful and tolerant co-existence within the 

company,” which according to the Tribunal can only be done through showcasing neutrality. The 

Tribunal considered that G4S is a “multicultural enterprise” that hires people of all faiths and 11% of 

its employees are Muslims. The Tribunal rejected the assertion of the CEOOR and the employee that 

the neutrality policy gives in to the discriminatory preferences of customers
1769

 who stand unfavorably 

against Muslim women with headscarves. On the contrary, it noted that the “neutrality aims to respect 

everyone’s identity and convictions.” 

In addition, the Antwerp Tribunal did not accept that the restrictive dress code policy was merely 

adopted by the company council (ondernemingsraad) to respond to this particular incident 

notwithstanding several red flags, but it found that an “unwritten rule” (an ‘unwritten neutrality 
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policy’) was already in place (and this on the disputable basis of the company’s diversity policy and 

requirement for employees to be tolerant and not discriminate amongst co-workers). This unwritten 

rule was even considered ‘validated’ by the employee’s previously abiding conduct (this in contrast to 

the Hema case where the employee’s prior wearing of the headscarf on the job thus rebuffed any such 

rule’s existence). Paradoxically it may seem, when an employer consistently refuses to hire visibly 

religious employees, it may actually gain a benefit in religious discrimination litigation by being able 

to argue an ‘unwritten’ neutrality policy. Consistent or ‘non-arbitrary exclusion’ of some applicants 

would thus seem to pay off in litigation risk sense (contra Hema). 

The link with discriminatory customer preferences was less pronounced in the G4S case but it was sort 

of an elephant in the room, since the receptionist was being outsourced and it had been the company 

she physically worked at that objected to the headscarf, thus even if the the neutrality policy at G4S 

had different reasons, customer preferences against religious symbols certainly played a role. 

 

The holding in this Belgian judgment can be contrasted with the Dutch approach where, for one, 

protection against religious discrimination unequivocally includes protection for manifestations 

though religiously mandated dress.
1770

 Under the Antwerp Tribunal’s interpretation, the Anti-

discrimination Act’s protective scope is considerably pushed back, becoming irrelevant for many 

fundamental religious practice aspects such as wearing religious dress, which have been shown to 

constitute a core testing ground for the EED.
1771

 Employer decisions, even if they are directly based on 

religious dress (in which case it would involve direct discrimination in the Netherlands), must thus be 

evaluated as an indirect discrimination with the broader possibility of open-ended justification. 

Further, there is no reference to anything resembling a duty of reasonable accommodation under the 

protection against religious discrimination or consideration for the religious interest of the employee in 

the workplace. The underlying position seems to be that religion is “a thing of the mind” and does not 

belong in the workplace, plain and simple, in contrast to the appreciation of “pluriformity” as an 

element of equal treatment under the opinions of the ETC and Dutch courts.
 

 

The Club case in Brussels: headscarves, books and shoes 

 

These were not the first decision where a Belgian employer’s attempts to outlaw religious symbols 

from a private workplace was validated. On 15 January 2008, the Labour Court of Appeals of 
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 Supra: ETC 1995-31, 7 August 1995; see also infra, District Court ’s-Gravenhage, 20 August 2007, X. v. het 

college van burgemeester en wethouders van X., case nr. AWB 06-4333 (LJN: BC3697) (the term “religion” 

under the Dutch Equal Treatment act needs to be understood broadly). 

1771
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kan hoofddoek verbieden op basis van ongeschreven regels’ [Employer can ban headscarves based on unwritten 

rules], p. 2. 
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Brussels
1772

 held that “the freedom to express one’s religion is not absolute and can be limited when 

the religious practice is of a nature to disturb the order.” A well-known large bookstore chain, Club., 

had discharged a long-term female employee who upon her first day after returning from an extensive 

(six-year) leave wanted to wear a headscarf while shelving and selling books. The employee was fired 

without compensation or notice, for grave misconduct (motif grave). She launched judicial 

proceedings and lost her case before the Labour Tribunal of Brussels (Tribunal du travail) on 21 

March 2006. On appeal, the Labour Court of Appeal (Cour du travail) confirmed.  

The Appeal Court based its ruling on several grounds. First, it held that the freedom of religion was 

not at stake in the case because the company had reprimanded its employee not for belonging to the 

Islamic faith but her coming to work while wearing an ostentatious religious symbol in spite of ‘clear 

guidelines’ within the company according to which workers should not only wear a uniform with the 

logo of the company but should also refrain from wearing any symbols or clothes likely to undermine 

the corporate image (described as the “open, available, sober, family-based and neutral” image of 

Club). Thus, the concept of ‘religion or belief’, here under human rights framework, was again seen 

very narrow as limited to the forum internum. Second, the freedom to manifest one’s religion is not 

absolute: restrictions are allowed where the religious practices are “likely to lead to chaos”. In the 

present case, the Labour Appeal Court considered that the company could justify the firing on 

objective consideration linked to its corporate image. Third, there is no discrimination as the company 

policy applies to all workers without any distinction (i.e. the formally equal application).  

Thus, the Brussels Court of Appeals found the bookstore’s workplace neutrality policy prohibiting 

non-neutral clothing, including headscarves, for “front-office personnel” to be based on objective 

criteria related to the company’s “open, available, sober, family-oriented, and neutral” image. And 

since the policy applied to all personnel, it was held not discriminatory as far as the Court of Appeals 

was concerned. What’s more, the employee was chastised for her “clear and open violation of this 

written company policy” by wearing a headscarf even following an earlier “warning” on the phone 

that it would not be tolerated. This was considered to be “an aggravating factor” adding to the “grave 

fault” because the employee in violation of the company policy had failed to get in touch with the 

employer ten days before the return date to make the practical arrangements. This behavior of the 

“insubordinate” employee caused a breakdown of trust and thus justified the immediate termination of 

the employment contract without notice or severance payment, according to the Court of Appeals. The 

Muslim employee had, after her dismissal, stated she would have welcomed another position which 

did not involve customer contacts but the company did not look into that option. The Court stated 

explicitly that the company had no duty to do so. 
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Again this is in contrast to the Dutch and UK case law, as we will discuss, where the efforts of 

employers to look for alternative solutions are evaluated and where a rejecting of any such options 

often turns out to be penalized in subsequent claims. Therefore, even though the legal frameworks are 

comparable in the case country studies and no explicit duty of reasonable accommodation exists for 

religion or belief under the Belgian Anti-discrimination Act, the Dutch Equal Treatment Act or the UK 

Equal Treatment Act 2010, the concrete applications in the practice of courts and thus the special 

effects of the legislation differ considerably. Through public messaging, the general effects are also 

consolidated. The Belgian judge (Club case) explicitly holds that as there is no duty of reasonable 

accommodation on the basis of religious beliefs or practices, there was no need for the employer to 

consider or offer a transfer to a “back office position” within the company. This will be different in the 

Netherlands and the UK. Also, under the U.S. reasonable accommodation framework, even if it were 

to be accepted that allowing the employee to wear a headscarf while working in a general bookstore 

would amount to “undue hardship,” quod non, a lateral transfer option should be considered if certain 

conditions are met, e.g. if there are openings available that meet the employee’s profile.
1773

 In contrast, 

the Belgian judicial approach, by refusing to “burden” the employer, effectively channels the religious 

employee to the unemployment agency. Nonetheless  

But nevertheless there have also been Belgian cases more sympathetic to the religious practicing 

employee, so that the ‘Belgian restrictive approach’ requires some nuancing. In an older case, decided 

before the first anti-Discrimination Act of 2003 entered into force, the Labour Tribunal of Charleroi 

(1992)
1774

 found the immediate discharge for “grave reasons” of a shoe saleswoman who for religious 

reasons wore “long and wide robes and skirts” to be abusive. The employer had argued the employee’s 

dress did not fit in with the “commercial lifestyle of the city.” The Tribunal however considered that 

parties had not determined in advance any particular style of clothing that salespersons were to wear 

on the job, so that the woman was free to follow her personal taste and wear clothes that were 

comfortable for carrying out her work. The employer was found to have fired her out of a mere 

subjective fear that her appearance would hurt his business even though there were no indications of 

actual financial loss, and no customer had ever complained. The Tribunal did not discuss what would 

be the outcome in case of customer complaints or financial repercussion.  

 

When it comes to accommodating the religious dress of Muslim women in the private workplace, 

Belgian, Dutch and UK decisions are diverging. For this reason it could be argued that introducing an 

explicit duty of reasonable accommodation for reasons of religion in Europe would signify a general 
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“leveling up” of protection in certain ‘restrictive jurisdictions’ like Belgium, and a more effective 

convergence in the interpretation of the shared legal framework across Member States. After all, while 

neither case study countries have currently adopted such explicit legal duty for employers in their 

legislation,
1775

 it can be argued that the ETC and Dutch courts are utilizing the potential of the concept 

of indirect discrimination to guarantee a similar level of protection for Muslim women wishing to 

adhere to their religious dress practices in the workplace as under a reasonable accommodation 

framework. This is not the case in Belgium, where an explicit adoption of reasonable accommodations 

could lead to more effective protection for religious manifestations in the workplace. A recent 

empirical study on the de facto practices of religious and cultural accommodations in Belgian 

companies concluded that the current case-by-case and employer discretionary method of dealing with 

claims for religious and cultural accommodations leads to legal insecurity, unequal treatment and 

arbitrariness.
1776

 The study also reveals that labor unions do not always have an incentive to support 

religious claims (which sometimes contradict other union goals),
1777

 in particular if there was no group 

of employees behind the request. But introducing a legal duty of reasonable accommodation for 

religious observance and practice in Belgium remains highly contested.
1778

 

 

Under the Belgian approach, which results in much more restrictive employment opportunities for 

religious minorities than in the Netherlands or the UK, argued commercial interests of employers
1779
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generally trump those of the employee to dress in accordance with her religious beliefs and practices. 

The balancing between the interests of employee and employer is not always explicit in the judicial 

decision, but the basic assessment on the relative values of conflicting interests seems to form the 

backdrop of the judgment. Unlike in the Netherlands where effective “pluriformity” is emphasized and 

the UK where even a judge of the highest court can sit wearing religious dress, an exclusive and 

excluding interpretation of the neutrality principle has found its way into private sector settings in 

Belgium, with courts accepting that “neutral workplaces” which in effect exclude religious minorities 

seek to guarantee tolerance, diversity and peaceful coexistence. 

Of course, neutrality need not be interpreted in the exclusive fashion that it has been in all these cases: 

an inclusive understanding would yield very different results (and render the debate on employment 

opportunities somewhat pointless). Interpretations are not set in stone and always subject to debate. As 

Pierre Legrand has stated:  

“an interpretation is the outcome of an unequal distribution of social and cultural power within a society 

as a whole and within an interpretative community in particular (judges vis-à-vis professors, and so 

forth) and operates, through repeated articulations, to eliminate or marginalize alternatives. Ultimately, 

what interpretation prevails amongst the array of competing interpretations –and what interpretation 

endows the rule with a relative fixity of meaning – is a function of epistemic conventions produced as a 

result of power struggles that are themselves non-epistemic (which means that the other interpretations 

on offer would also have promoted understanding of the rule if they had been adopted, albeit not in the 

same way.”
1780

 

 

One way of addressing the topic thus may be to challenge the understanding of neutrality as 

necessitating bans on religious dress (thus the exclusive interpretation). Such debates are taking place 

with regard to the public space and sphere (civil servants, public school teachers and pupils) but it is 

not said the same should be the case in the private sector. Unlike the public sector, the private sector 

need not stay neutral, and this comes with considerable (entrepreneurial) freedoms. Private sector 

employers do need to respect human rights and cannot discriminate against people amongst others for 

reasons of their religion or belief. In this sense, they need to abide by and even pursue anti-

discrimination policies, not neutrality policies. In what follows, I want to argue first that from a legal 

point of view the judicial legitimating of private sector neutrality policies (clauses banning religious, 

philosophical (and often also political) is flawed. I discuss the compatibility of such policies –readily 

accepted under Belgian case law- under both anti-discrimination law and human rights law, drawing 

on the Feryn (ECJ) and Eweida (ECHR) cases discussed in Part I. Second, drawing on a 2012 

Amnesty International report, I want to discuss the broader human rights and social consequences of 

the denial of equal participation rights for Muslim women. I do this before proceeding to the 
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discussion of Dutch and UK cases as the issue has been much more satisfactorily dealt with in the case 

law, in other words where the special effects have been more adequate. 

 

Legal assessment of private neutrality policies: bias hidden in plain sight  

 

On the ground, neutrality policies are mushrooming in the private sector in Belgium because 

businesses are inclined towards an –understandable- conflict-avoidance strategy, which means purging 

religion in a context where it is unpopular and marginalized. What’s more, Labour courts have played 

into this development by lending legitimacy to this trend, with the judicial seal of approval de facto 

promoting broad and a priori restrictions on employment opportunities for Muslim women and other 

visible religious minorities. In this sense, the law –instead of combating- fortifies societal pressures on 

minorities to conform via passing and covering or to face far-reaching exclusion (limited employment 

opportunities and segregation). For Muslims and religious minorities in an already problematic 

Belgian labour market situation this constitutes an additional and hardly trivial barrier to participation. 

 

However, the legal legitimating of such policies is flawed and must be reversed. Despite recent 

judicial defeats, the CEOOR and other NGO’s should push for a reconsideration through the judicial 

system.
1781

 A number of arguments can be offered in support of this push for rectification of existing 

Belgian jurisprudence in this area.  

 

First, under anti-discrimination law neutrality policies cannot be considered justified, rather they 

should be framed as declaratory discriminations, a form of direct discrimination. In the absence of 

special circumstances justifying it (e.g. health and safety concerns), general bans on religious dress in 

so-called ‘neutrality policies’ -unduly and disproportionately restricting freedom to manifest religion- 

should not be accepted. Belgian jurisprudence is too willing to accept neutrality under an exclusive 

understanding as being possible, good, necessary and proportionate. This is even more the case where 

the link between discriminatory preferences and neutrality is either open and palpable (e.g. Hema) or 

more concealed/cloaked but still present (G4S case). Seeing neutrality policies as effective forms of 

declaratory discrimination statements, and thus direct discrimination on the basis of religion or belief, 

means only genuine and determining occupational requirements can offer justification. Since this can 

only be done on a case-by-case bases, such general policies would thus unubiquitously fail the test 

even if in particular cases restrictions could be seen as justified. In the Feryn case
1782

 which came 

before the ECJ there was direct discrimination under the terms of the Racial Equality Directive which 
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involved discrimination on the basis of race or ethnicity. The ECJ accepted that employers can directly 

discriminate by declaration. NV Firma Feryn was a Belgian company specialising in the sale and 

installation of doors which had vacancies for employees to install garage doors in customers' houses. 

The CEO during an interview with a national Flemish newspaper (De Standaard, titled “Customers 

don't want Moroccans”)
1783

 explained these vacancies were not being filled because he would not 

recruit persons of Moroccan origin. He confirmed on Belgian national television that he needed to take 

into account his customers’ preferences and attitudes: people who wanted the security doors his 

company installed did not want to have Moroccans –seen as potential intruders- being able to have 

access to their houses. The CEOOR argued that even if there was no specific victim, the company had 

discriminated against a group based on their ethnicity; by stating as such Moroccans would not be 

hired, it was sure this group would not apply for the open posts at the company. The ECJ, responding 

to a number of prejudicial questions referred by the Brussels Labour Court of Appeals, agreed, thereby 

confirming the concept of ‘discrimination by declaration’ under Directive 2000/43 and confirming that 

(real of implied) discriminatory preferences of customers are no justification for discriminating 

(future) employees.  

There is no reason the same cannot be argued with regard to the declaration that a company will not 

hire any persons who wear religious symbols such as the headscarf; the only difference is that this is 

being declared by reference to the notion of neutrality, under an aura of –unwarranted- legitimacy. The 

exclusion of a group, protected under anti-discrimination law, is no less the case. This is even more so 

when the ‘neutrality’ tool forms a sheer cloak for intolerant (under)currents in Belgian society. 

Effective anti-discrimination law in such circumstances can only be unsettling in both its special and 

general effects and to do so it must challenge such normalized instances of intolerance and discomfort 

with the presence of religious expressions. Indeed, “fundamental rights ultimately exist to protect 

minorities, unpopular minorities in particular, against the tyranny of the majority.”
1784

  

 

Arguments can be taken from Belgian cases in other areas of anti-discrimination law for this stance as 

well. In a 2013 decision, the Labour Tribunal in Bruges
1785

 held that the rejection of a job applicant 

because of his physical or genetic characteristic (ground covered under the Anti-discrimination law of 

2007) or his alleged disability was unjustified. The case concerned an employee who had a condition 

known as congenital syndactyly, where some of his fingers were fused together. The employer had 

hired him as a temp agency in a computer business and was intent on offering him a permanent 

employment contract. But because some customers and co-workers saw the employee’s hands as 
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‘unpresentable’ the employer had retracted its offer (which had appeared from a conversation between 

the employee’s parents and the owner). The Labour Tribunal in Bruges did not accept this reason, 

finding a case of direct discrimination based on physical or genetic characteristic and disability. The 

court also referred to the Feryn case, expanding that decision to the protected ground of disability, 

saying that an employer cannot justify direct discrimination to meet (discriminatory) preferences of 

either customers or co-workers.
1786

 The need to have ‘presentable hands’ (not having congenital 

syndactyly) was also not considered to be a genuine and determining occupational requirement 

justifying direct discrimination (closed justification regime in case of disability) and such argument or 

policy also would not be in pursuance of a legitimate aim, a first step in being able to lead to a 

justification under an open-justification regime (such regime being applicable in the case of 

direct/indirect physical or genetic characteristic under the Anti-discrimination Act). The Tribunal held 

clearly that 

“[e]xcluding a person with congenital syndactyly does not correspond with any objective nor legitimate 

aim. The employer cannot justify direct discrimination on the basis of a physical or genetic 

characteristic and/or disability to meet the wishes of other employees and/or the wishes of its 

clientele.”
1787

  

 

Consequently, the employee was awarded a lump sum of six months pay. The case also sends out a 

message against intolerant third party (co-workers and customers) attitudes and bolstering 

employment opportunities for the disabled employee. The employer -as distributive agent deciding 

over the distribution of scarce goods (jobs)- in a sense mediates between these parties and has certain 

fairness responsibilities expressed in non-discrimination law.  

 

Another Belgian Labour Tribunal case, this time decided in Leuven, shows that employers choosing 

the ‘way out’ (‘vlucht vooruit heeft gekozen’) as an avoidance strategy in anticipation of difficult 

situations (and potential needs of accommodation and flexibility) is not a justified reason under anti-

discrimination law. The case involved an employee dismissed after eight years on the job when he 

informed the employer (operating a fitness centre) that his newborn daughter had a serious and rare 

genetic disorder which would result in health complications and/or a disability;
1788

 the day after he had 

informed the employer he was called in for a personal conversation and subsequently was given a six 

month dismissal notice, since apparently the employer feared that his family situation would soon lead 
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to a lack of motivation on the job. The employee’s dismissal form (‘C4’) listed as reason for his 

dismissal that ‘he no longer met the required employee profile’. The Labour Tribunal confirmed that 

the Anti-discrimination law included protection against associative discrimination so that the 

employee’s disadvantaged treatment based on his daughter’s disability fell under the law.
1789

 

Considering the motive for the dismissal to be established by a number of circumstances, including the 

timing of the decision right after conveying the news, and the employer’s inability to provide 

alternative reasons, the court held for the employee, who was awarded 6 months pay under the Anti-

discrimination act (amounting to over 18,000 euro). Employers should pursue non-discrimination 

policies and create an atmosphere of tolerance and respect instead of preemptively limiting employee 

rights (and excluding employees because of the strength of their convictions) based on stereotypical 

presumptions of the disruptive and conflict-ridden presence of certain people in the workplace. Even 

when tensions do arise in the workplace, this is no reason for exclusion of certain people, but rather a 

reason to step up on diversity and anti-harassment initiatives. Conflict/tension avoidance essentially 

reinforces assimilation, and in a sense is universal: the same avoidance strategy was used in the US 

when racial tensions were high in so-called ‘whites-only policies’. Here the exclusion is towards 

religious people or at least those with strong confessions: those are excluded unless they succumb to 

the pressure to assimilate. Even for those who pass the mark and get hired, it offers little good news in 

case tensions do arise in the end as the employer may be unwilling to address the concerns head-on but 

again look for an easy exit option.  

 

Second, the human rights framework too can bolster arguments against judicially legitimating 

neutrality policies, in particular in the form of ramifications of the Eweida decision (2013) of the 

ECtHR.  

First of all, company neutrality policies cannot be considered to automatically trump Article 9 ECHR 

fundamental rights of employees any longer. There has to be an effective and genuine balancing of the 

various rights and interests at stake, including the fundamental right of the employee to express his or 

her religious beliefs and practices which must be given adequate weight in the exercise. It must be 

recognized that restrictive dress policies imply real restrictions on the employee’s rights and critically 

impact the opportunities of (visible) minorities in the employment market. This does not mean 

restrictions on dress are not longer allowed in the workplace in any circumstance: a ban was, for 

instance, accepted (but not mandated) in the Chaplin case because of safety and security 

considerations. But in Eweida, the corporate image concerns of British Airways (even if legitimate) 

proved insufficient to warrant overstepping employee rights to manifest their freedom of religion in 

the workplace. It is clear that after Eweida, where the European Court closely links pluralism, 
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democracy, and the protection of religious freedom together, a more effective consideration of 

employee rights under Article 9 is due. What’s more, while in Eweida the ECHR considered the 

corporate image argument of BA as legitimate, this need not be the case with a neutrality which is 

motivated to meet discriminatory customer preferences. 

 

Two additional arguments can bolster the anti-discrimination and human rights based arguments 

against the acceptance of neutrality policies in the private sector. 

The third argument is a textual one which makes the parallel with the exception provided under Article 

4(2) of the EED to the religious-ethos companies. Under the EED the provision which allows 

religious-ethos companies to select staff on the basis of religion or belief is an exception to the general 

rule protecting against religion or belief discrimination and must thus be interpreted (very) narrowly. 

A general requirement that all employees should be part of a certain church or of a certain faith is 

regarded as a clear violation of the limited exemption provided for FBO. Instead, whether a certain 

faith requirement is allowable depends on the job function in particular.
1790

 Thus, the so-called organic 

approach (where the FBO requires adherence or practice from all of its staff) has been discredited in 

favor of a functional approach (the requirement has to be justified in light of the context and job 

function in particular). This ‘functional approach’ minimizes the exclusionary effects of FBO hiring 

policies while allowing for an organizational autonomy of key posts. One can argue that what is 

required of FBO (i.e. under the functional approach towards setting religious requirements) must also -

at the very- least form a limitation for ‘neutrality’-focused businesses. In other words, a general policy 

applying to all staff (organic approach) is unaccepted; only for staff where there is a ‘specific need’ 

considering the context and job functions and following a case-by-case analysis restrictions could be 

justified. If not, this would mean that private commercial companies -‘secular organizations’- are 

allowed more leeway than FBOs, by being allowed to require all their staff to abide by non-religious 

standards while FBOs can only make requirements when the context or the job function justifies such. 

Drawing a parallel between general ‘neutrality policies’ and religious requirements under Article 4 (2) 

EED would mean that phrased generally both are to be regarded as illegitimate a priori exclusions and 

restrictions should be decided on a case-by-case basis (job function; actual conflicts or incidents) 

rather than set by general statements.  

 

Finally, there is the issue of spill-over effect from the public to the private sector. It must be stated 

that the legitimacy of such policies even with regard to the public sector is up for debate.
1791

 He 

                                                           
1790

 See Stox, Discriminatie en Identiteit. Identiteitsgebonden Werkgevers in het Belgisch en Europees 

Arbeidsrecht;Vickers, Religious freedom, religious discrimination, and the workplace; Foblets and Alidadi, ‘The 

RELIGARE Report: religion in the context of the European Union: engaging the interplay between religious 

diversity and secular models’. 

1791
 E.g. van Ooijendistinguishes 6 arguments offered in support of dress restrictions in the Netherlands and also 

offers compelling counter-arguments for each one. See p. 260 (the 6 ‘points of contention’ being: equal 
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Belgian situation is not unambiguous with regard to the public sector.
1792

 But even in countries where 

the situation of public servants has been clear with formal bans, it does not mean the same approach 

can easily be accepted in the area of private employment. Thus in France, it is established that public 

civil servants, without exception, need to respect the principle of laïcité, and in the interpretation of the 

Council of State, this implies withholding from showing religious affiliation through distinct dress or 

symbols in either back-office or front-office functions.
 1793

 The debate more recent has concerned the 

extension of religious symbols bans to the private sector. On 19 March 2013 the French Cour de 

cassation essentially dismissed the application of the laïcité doctrine to the private sector.
1794

 

Therefore, even in France, the extent to which the concept of laïcité –interpreted to require a formal 

ban on all public servants to manifest their religious affiliation through symbols or dress- can apply to 

and the extend in which employment opportunities of religiously distinct employees in the private 

sector is limited. The Belgian approach –under the concept of neutrality - essentially goes further than 

the French laïcité inspired approach when it comes to private sector employment.  

 

One can question the relevance of arguments based on (political) secularism, routinely used to justify 

restrictions on religious expressions, in the context of this research, which focuses on private sector 

employment. After all, secularism relates to the relationship between religions and the state and -

unless one overstretches the sphere of the political to cover all social life- has little to do with the 

situation of employees in the private sector
1795

 workplace. Therefore I argue the drawing on neutrality 

                                                                                                                                                                                     
treatment of the public official, personification of the state, public official’s bias, risk of proselytism, image of 

the state, separation of church and state). 

1792
 There has been (and still is) an elaborate and heated debate in Belgium concerning the headscarf (and other 

religious symbols) worn by teachers and students in public schools organized at Community level. Besides these 

public school teacher cases, a number of localities (Ghent (now reversed); Antwerp) have adopted explicit dress 

regulations banning religious, political and ideological symbols for their front-office staff, but there are no legal 

cases to be reported. See article Katayoun Alidadi, 'Approches comparatives du débat sur la ‘neutralité’: la 

liberté de culte des enseignants des écoles publiques et des fonctionnaires à travers l’Europe de porter des 

vêtements religieux ’ in D. Cabiaux and others (eds), Neutralité et faits religieux Quelles interactions dans les 

services publics? (Academia-L’Harmattan 2014). 

1793
 In France, the principle of laïcité applies to civil servants but also to agents, who have “only” a fix termed 

contract – of public law – with the State or local public authorities. The French Law No 83/634 of 13 July 1983 

Act on the rights and duties of civil servants is relevant here, and the Council of State has clearly set out what 

this and other legal provisions mean for public servants in a 2000 ruling (CE, Avis, Mlle M., 3 May 2000, n° 

217077; Avis rendus par le Conseil d'Etat sur des questions de droit posées par un tribunal administratif ou une 

cour administrative d'appel). This advice of the Council of State, addressing three questions, has become a 

reference in this matter. See final WP4 report [p. ] for a discussion of this Council of State decision. 

1794
 On this date, the French Cour de cassation issued two decisions. In the Baby Loup case it held that the 

internal regulations of the day care centre which prohibited staff from wearing the hijab and other religious 

symbols was not justified; in a second case involving social services organisation, however, the decision came 

out in favor of the employer. The Court thus refused the exclusion of women wearing a hijab in the first case, but 

it legitimated it in the second. See 

http://www.courdecassation.fr/jurisprudence_2/chambre_sociale_576/arrets_n_25761.html. 

1795
 In the case of public employment, one can argue (some of) the civil servants ‘represent’ the state and must 

remain neutral. Secularism –‘the separation of church and state’- would then lead to these neutrality mandate.  

This is a misleading argument because in none of the three case study country is there a separation of church and 
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and secularism arguments when issues of religion in the labour market are discussed adds little to the 

debate and often is confusing. Obviously, in a general way the relations between a state-religion 

regime will affect various social areas and societal developments (and vice versa) as messages are 

continuously sent out, exchanged and reframed. But this does not mean that a spill-over effect is to be 

considered natural or acceptable. But one may ask if it is good for the government to adopt a neutrality 

policy, an employer may consider, how can it be wrong for a private company to do so as well? The 

problem is that the spill-over effect to the private sector only exacerbates the problem of exclusion by 

transferring a misguided policy to even greater segments of the labour market, here without any clear 

link to basic rights or underlying state principles and values. 

 

Amnesty International report pointing to Belgium’s failure to protect Muslim women from 

discrimination in the workplace  

 

In a 2012 report titled ‘Choice and Prejudice. Discrimination against Muslims in Europe’, Amnesty 

International takes on the issue of religious dress restrictions in employment, education and in the 

public sphere in Belgium, the Netherlands, France and a number of other European countries.
1796

 

Seeing dress restrictions that have mushroomed in these European countries as a symptom of 

increased intolerance towards Muslims and Islamic culture in particular, this symptomatic NGO report 

argues that various forms of discrimination against Muslims in Europe ‘blights their individual 

prospects, opportunities, and self-esteem and can result in isolation, exclusion and stigmatization.”
1797

 

Based on field research in the listed countries, the harmful effects of restrictive legislation and 

practices on women’s employment participation are noted:  

“Some women interviewed during this research said they felt discouraged from seeking employment 

and thus decided either to stay at home or work in sectors where wearing religious and cultural symbols 

or dress was perceived to be less problematic. Such legislation and policies are detrimental to women’s 

equality and autonomy.”
1798

 

 

                                                                                                                                                                                     
state and a dangerous one since a concept of which the goal is protection of freedom of religion and non-

discrimination is subverted into legitimations for violating exactly those fundamental rights and freedoms. 

1796
 AmnestyInternational, 123 pp., available at http://www.amnesty.eu/content/assets/REPORT.pdf. “These 

countries were chosen on the basis of relevant trends observed, previous work undertaken by Amnesty 

International on issues covered by this report, such as prohibitions on full-face veils, and the potential positive 

impact that campaigning and advocacy work could bring.” p. 7-8 (emphasis added). The report emphasized that 

it only addresses one area of discrimination against Muslims, and also the fact that the same kind of 

discrimination on the basis of religion or belief is taking place against other religious groups, such as Sikhs and 

Jews, in Europe. 

1797
 AmnestyInternational, p. 4. 

1798
 AmnestyInternational, p. 5. 
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The report illustrates the various ways in which “Muslims, and especially Muslim women, can be 

discriminated against in access to employment and at work simply because they wear specific forms of 

dress.” And addressing the issue of neutrality policies, it describes the problematic trend:  

“Some employers in countries including Belgium, France, the Netherlands and Switzerland have been 

introducing internal regulations or have implemented informal policies prohibiting the wearing of 

religious and cultural symbols and dress with the aim of enforcing a concept of neutrality, promoting a 

specific corporate image or pleasing their clients.”
1799

  

 

It is clear that Amnesty considers religious dress conflicts to be ‘soft cases’ which unlike ‘hard cases’ 

do not involve any conflict between fundamental rights. In particular, it does not consider the 

headscarf as contrary to gender equality, but instead adopts an approach which seeks to maximize 

women’s freedom of choice, agency and inclusion. Referring to gender inequality or oppression within 

minority religions to justify restrictions in mainstream society for women from those minorities, 

accordingly, is a misguided attempt “to address discrimination within a community is itself 

discriminatory,” and it: 

“compounds and reinforces the idea that discrimination can be legitimate. Moreover, such a prohibition 

negates the right to freedom of expression of those women who choose to wear religious and cultural 

symbols and dress. In addition any such general prohibition risks being counter-productive, as it may 

result in women being more confined to their homes and unable to exercise their rights including the 

rights to work and to education. As these restrictions often have a disproportionate effect on women and 

girls, they are also indirectly discriminatory on the ground of gender.”
1800

 

 

In the past, Amnesty had also raised concerns about the restrictions on religious dress as one important 

way in which Muslims in Europe experience prejudice and discrimination on the basis of their religion 

in Europe. It has argued that  

“The state has the obligation to safeguard a woman’s freedom of choice, not restrict it. …It is wrong for 

women in Saudi Arabia or Iran to be compelled to put on the veil. It is equally wrong for women or 

girls in Turkey or France to be forbidden by law to wear the headscarf. And it is foolish of western 

leaders to claim that a piece of clothing is a major barrier to social harmony.”
1801

 

 

 The 2012 report focuses on three common reasons for restricting employment opportunities, namely 

neutrality policies, promoting a specific corporate image and following clients discriminatory wishes 

and demands. The pervasiveness of these arguments cannot take away their discriminatory nature, as 

Amnesty rightfully argues. Rather the problematic situation on the ground must be adequately 

addressed by the states involved by adopting anti-discrimination legislation including on the basis of 
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 AmnestyInternational, p. 5. 

1800
 AmnestyInternational, p. 25. 

1801
 Amnesty International, Annual report 2007. 
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religion or belief, following those norms in the public sector and by effectively applying those norms 

in the private sector: 

“Amnesty International maintains that differences of treatment implemented by private, and in some 

cases public, employers against Muslims wearing religious and cultural symbols and dress with the 

purpose of promoting a specific corporate image, pleasing clients, or enforcing a concept of neutrality, 

amount to discrimination on the grounds of religion or belief. Therefore, states and European 

institutions should ensure that laws combating discrimination in employment are effectively 

implemented in a way which is consistent with human rights standards.”
1802

 

 

The report also connects these development on the ground to broader macro-developments at the level 

of political discourse and the media’s portrayal of Muslims and their culture and religion in Europe: 

“if they portray Islam as a system of values which denies gender equality or a violent ideology, they 

help foster a climate of hostility and suspicion against people perceived as Muslim which can lead to 

discrimination. For instance, when a private employer does not hire a Muslim woman who wears 

specific forms of dress on the grounds that her dress would not be acceptable to colleagues or 

clients.”
1803

 

“The term neutrality likewise can have different meanings depending on the specific historical and 

political context where it is used. It could refer, for example, to the state adopting an impartial stance 

towards all political, religious and philosophical beliefs. In some countries the term could refer to the 

duty of civil servants and public officials to be impartial towards users of public services. In France, for 

instance, the neutrality of public servants directly stemming from secularism implies a prohibition on 

them wearing any form of religious and cultural symbols and dress. In Belgium the debate is on whether 

the neutrality of civil servants applies only to how they exercise their functions (for example, avoiding 

treating users differently) or also to their appearance (refraining from wearing any religious, political or 

philosophical symbols).”
1804

 

 

Restrictions on religious dress must thus be placed within the context of Muslim women’s experiences 

of hostility and prejudice: “Stereotypical perceptions of headscarves and the position of women in 

Muslim families impact negatively on women who choose to wear symbols or forms of dress 

perceived as Muslim. Some of the women Amnesty International met highlighted the negative climate 

they have been experiencing on some occasions simply because they chose to wear the headscarf.”
1805

 

In some cases, Muslim women with headscarves are called names or given unpleasant remarks when 
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 AmnestyInternational, p. 6. 

1803
 AmnestyInternational, p. 5. 

1804
 AmnestyInternational, p. 9. 

1805
 AmnestyInternational,  p. 13 
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they walk down the street (e.g. asked if ‘they like to play the slave’), threatened, shouted at or spat 

at.
1806

 This is treatment some endure on a daily basis in Europe. 

On employment, the Amnesty report rejects ‘organic approaches’ in case of dress restrictions; in case 

of direct discrimination based on religious dress and the need to establish genuine and determining 

occupational requirements the report argues: 

“Restrictions imposed by employers on the wearing of religious and cultural symbols and dress in the 

workplace could violate the right to non-discrimination on the ground of religion or belief if such 

restrictions were not based on an objective and reasonable justification, with the aim of satisfying a 

genuine and determining occupational requirement. In particular, restrictions aimed at complying with 

the wishes of clients or colleagues or at promoting a specific corporate image, examples of which are 

given in this report, cannot be seen as determining occupational requirements because they are based on 

very general principles that could apply to any occupation. On the contrary, a determining occupational 

requirement is something which is strictly necessary to accomplish the specific tasks required by a 

given employment position.”
1807

 

 

The Amnesty report discusses the issue of neutrality policies in the private sector, questioning the 

legitimacy of such policies. It notes that neutrality has travelled from state affairs to the domain of 

issues regarding public servant duties over to private sector employment. This finds support in the 

report of the UN Special Rapporteur who wrote on the concept of neutrality has a positive significance 

and involves a duty on the state  

“to be fair to the members of different religions or beliefs, on the basis of equality, and to refrain from 

any discriminatory treatment. State neutrality in this sense can be understood as a normative principle 

deriving from the obligation of a non-discriminatory implementation of freedom of religion or 

belief.”
1808

 

 

Religious dress restrictions may be legitimate and proportionate for certain state officials, “such as law 

enforcement agents, public prosecutors, or judges, exercising potentially coercive powers of the 

                                                           
1806

 With regard to the full-face veil, it was shown in France that people threatened and even used verbal and 

even physical violence against fully-veiled women, feeling legitimized by the existence of the 2011 anti-burqa 

law: Kristina Chew, “France Bans Niqab, Violence Against Muslim Women Rises,” 21 September 2011, 

www.care2.com. (“Women report that strangers have tried to pull their veils off, bus drivers have refused to let 

them board and shop owners have sought to bar them from entering stores. Some have been physically assaulted, 

mostly by middle-aged or older people, even in front of their children…some people to think they now have 

license to censure Muslim women. But under the law, only the French police can confront a woman in niqab.”) 

1807
 AmnestyInternational, p. 21. Recital 23 of the EU Directive 2000/78 notes that “In very limited 

circumstances, a difference of treatment may be justified where a characteristic related to religion or belief …. 

constitutes a genuine and determining occupational requirement, when the objective is legitimate and the 

requirement is proportionate. Such circumstances should be included in the information provided by the Member 

States to the Commission.” 

1808
 Interim Report of the Special Rapporteur on Freedom of religion or belief to the General Assembly, 18 July 

2011, A/66/156, para 50. 
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state.”
1809

 However, this is only one avenue a state may choose to take. The alternative is to 

acknowledge “a multiethnic and diverse society …[and] to cherish and reflect its diversity in the dress 

of its agents.”
1810

 

Mushrooming of such practices in the private sector risk to reverse “the relationship between right and 

restriction and between norm and exception.”
1811

 This is hardly an acceptable situation regarding any 

fundamental rights, as it hollows out protections substantially. In the end, legitimacy and 

proportionality must be assessed on a case-by-case basis, with “necessity of any such restriction 

should be assessed on the basis of facts rather than on assumptions or prejudices.”
1812

 This implies that 

general bans cannot satisfy this test as they do not fall within such case-by-case approach. There is 

also an inherent concern of over-reach if specific restrictions (which may be justified) are addressed 

through general a priori religious dress restrictions since the latter carry a message with much broader 

effect, similar to what was found in the Feryn case with an explicit declaration that the employer will 

not hire anyone from an ethnic minority background.  

It is up to states to take protective measures so that women are no longer “pressured or coerced by 

third parties to dress in certain ways” in particular when “social, cultural or religious norms 

prescribing dress codes are a reflection of discrimination against women.”
1813

 Thus, the state needs to 

bolster its efforts to protect minorities against passing and covering demands.  

 

With regard to Belgium, Amnesty’s fieldwork research illustrates the realities on the ground when it 

comes to Muslim women wearing the headscarf. One woman recalled: “The boss does not want to see 

headscarves in her medical laboratory. If you remove it you can sign the employment contract, if you 

keep it you will not get this job.”
1814

 The woman quoted held a biomedical degree and had applied to 

different medical labs for a job. At first, she was told that her headscarf could not be worn for safety 

reasons; and her proposal to wear a surgical cover instead was rejected. After completing a 6-month 

internship at another lab, she was refused employment but instead offered ‘support’ based on the 

(mistaken) idea that someone was pressuring her to wear the headscarf. The woman filed complaint 

with the CEOOR, but here she was directed to go back and collect more evidence if she wanted to go 

forward with her case. Unsurprisingly, she did not follow up: “she felt discouraged and she had the 
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 AmnestyInternational, p. 22. Referring to Council of Europe Commissioner for Human Rights, “Human 
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impression that no positive outcome could have been achieved.” This is despite the fact that she had 

been discriminated repeatedly on the basis of her religion, as manifested by wearing a headscarf, 

without there being any legitimating (objective and reasonable justifications missing; the safety 

argument had been a pretext (and in any case a less restrictive solution was available and even 

suggested by her) and she had been refused a position because of the headscarf which her boss refused 

to believe she freely chose to wear.  

In another case, it seems the colleagues of a Muslim woman with a headscarf were taking over and 

dictating what the employer should do in her case. The woman had brought to a successful end a one-

year internship at a private charity (publicly funded) providing services in a soc-economically 

disadvantaged part of Brussels.
1815

 When she applied for an open vacancy, she was warned by her boss 

‘do not expect too much, you know that some of your colleagues do not like you.’ These colleagues 

set up meetings to discuss whether hiring a women with a headscarf was appropriate, and they argued 

it would violate the neutrality of the organisation and be perceived as advantaging Muslims. In 

refusing to hire her unless she took off her headscarf, her boss referred to the ‘decision taken’ by the 

woman’s colleagues. This woman also contacted the CEOOR (and another civil society organisation), 

but again nothing came of it (she received no feedback). Cases like these are common,
1816

 yet they 

often remain unacknowledged and unaddressed. This does not take away that they have important 

direct and diffusing shadow effects which discourage, hurt and anger Muslim women and their 

communities. One can question why CEOOR takes so little real action in such cases: is due to their 

pervasiveness or/and rather perceived benign nature? Is the CEOOR simply too reluctant to address 

the matter, fearing critique in such ‘controversial’ issue? The answer no doubt is a mix of these 

explanations, as well as the fact that within the CEOOR there is no consensus on how to address 

religion or belief, especially headscarf, cases. 

 

In addition to the three reasons (partially overlapping) for restricting employees’ religious dress 

(sometimes only with regard to front-office employees) –i.e. promoting a corporate image, arguments 

of neutrality, and acting pursuing to actual or expected negative customer reactions- one can add a 

fourth, namely negative colleague reactions. It is clear that negative reactions from customers or 

colleagues should be reasons for employers as gatekeepers to take remedial counter-acting action, 
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 AmnestyInternational, p. 35. 

1816
 See also F. Brion & U. Manço, “Exclusion and the job market. An empirical approach to Muslim women’s 

situation in Belgium”, Muslim Voices, 1998, p.18–19.Adam and Rea, p. 80–92. AmnestyInternational, p. 36 

notes another case of a woman who applied to over 40 travel agencies for an internship and was turned down 

when mentioning her headscarf. She was told to her face ‘we cannot hire you for front-office positions, we do 

not want to lose clients.’ The VDAB told her that she would have a very difficult time finding a front-office 

position if she refused to take off her headscarf in the workplace.  
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however challenging, and not form legitimization of exclusion.
1817

 With regard to the corporate image, 

this may be a legitimate reason to institute a dress policy, but this should allow for reasonable 

accommodations, or in terms of the Eweida judgment: the interests of the employee should be 

seriously considered and weighted against that of the employer (and the interest of society, which may 

be in having a representatively diverse workforce). The argument of neutrality in the private sector 

would seem to be rarely justified; by definition it does not involve public servants for which there may 

be a debate on the meaning of neutrality, but private economic activity. Also, when the reason for a 

neutrality policy is in fact the perspective or reality of negative customer or colleague reactions, this 

means there is no legitimate aim in the avoidance policy. Yet all of this illustrates that something may 

be at issue when the role and liability of distributive agents/gatekeepers is so emphasized under anti-

discrimination law, since they (at times) are fighting against the odds and can be seen as to ‘abide’ by 

the negative attitudes of others. Thus there may be strong external factors ‘forcing’ employers to take, 

or not to take, certain decisions, making the idea of ‘employer discretion’ hardly fit to describe the 

situation. When negative attitudes and stereotyping is so widespread, and undeniably affects the labour 

market, but much beyond that, one can question if the tool of anti-discrimination law, which relies on 

tackling individual instances of discrimination which it sees as the problematic exception under an 

individual justice model, is apt to take on such Goliath-sized challenge. In Dutch, one would says 

‘dweilen met de kraan open’ (trying to mop the floor without turning off the faucet). Or rather, 

whether something much more widespread in the direction of truth and reconciliation commission 

method, at least by way of complementing, is called for.   

Amnesty concluded in its 2012 report that, even though Belgium has extensive legislation banning 

various forms of discrimination including employment discrimination on the basis of religion or belief, 

the obstacle is with the effective implementation:  

“In particular, Belgium fails to exercise due diligence to prevent discrimination on the ground of 

religion or belief by private actors in the area of employment, which, … affects primarily … Muslim 

women.”
1818

  

 

It is, however, doubtful that the Belgian government will address this situation with principled 

measures. The lack of political will to address ethnic and religious discrimination has been noted by a 

variety of public figures, many of them minorities themselves who feel their voices are being ignored 

in the debate. Rachida Aziz captured the general mood of malaise and tiredness of struggle amongst 

minority advocates in Belgium when she summarized some intense months of public debate on racism 
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 The issue may arise with regard to other ground as well; customers may not like people with disabilities 
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and the results of the 2014 May elections prior to her opinion titled ‘I no longer believe in it’ being 

published in the newspaper.
1819

 In her piece she says  

“We should not make ourselves any illusions. Racism is so embedded in our society that we will not get 

out of this in the next decades. The fact that politicians observe from the sidelines
1820

 shows that the will 

to seriously tackle discrimination is simply not there.”  

 

Aziz also notes the lack of any developments following “the stern rapports of Amnesty International,” 

noting this has ‘good reasons’ in the Belgian context:  

“A famous politician once said: ‘I know what to do to solve the climate problem, but I do not know how 

to get elected afterwards.” It is the same with racism. In Flanders you get a record number of 

preference votes if you repeat at each interview that racism is relative or if you act all tough against 

some Afghan teenagers who are trying to build a life in Belgium.”
1821

 

 

She notes one undeniable effect of this ‘lack of belief and hope’ in Belgium as being the fact that 

many young, talented people part of the ethnic minority -‘often those who are most ambitious’- leave 

Belgium, which further deteriorates the situation. By not addressing economic exclusion, but also 

social and cultural factors, Belgium is said to be organizing ‘its own brain drain’ in this sense.
1822

 

Not much after Aziz’s opinion, in a double interview with Lebanese-Belgian political activist and 

public figure Dyab Abou JahJah and ideologist and education expert of the N-VA Peter De Roover –

N-VA being Flanders’ largest political party and part of the Flemish government-, the latter argued 

‘society is not changeable’ and said not to be in favor of government measures to fight ‘racist 

tendencies in society’ since such measures can be counter-productive.
1823

 He called out the political 

left for seeing themselves as ‘social engineers’ and argued against quota for ethnic minorities.
1824

 The 
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same attitude towards religious accommodations, or even a more anti-attitude than in the case of quota 

aimed at increasing the participation of ethnic minorities, can be expected since in the case of ethnic 

discrimination the situation has become hard to deny while in the case of religious discrimination and 

lack of accommodations arguments, some with an aura of legitimacy such as formal equal treatment 

and neutrality, can be mobilized. Going by the ideology of Flanders’ most popular political party, it 

would be naïve to think that the situation sketched above will be addressed in the coming years. 

 

Multipartiality of Belgian Labour courts playing in religious minorities’ disfavor? 

Case law consists of decisions take by judges, who despite all guarantees of professionalism, 

independence and objectivity also have their own stand views, opinions, convictions and life 

experiences. To fully understand this factor, one needs a carefully designed sociological research. 

However, it is possible to inquire whether the institutional set-up of the Belgian Labour Tribunals and 

Labour Courts of Appeal has particular effects on issues of religious discrimination, freedom and 

accommodation. These courts are constituted by one professional judge and two lay judges, in a way 

importing employee and trade union cultures and ideologies into the legal system.
1825

 Belgium hardly 

stands alone in this composition as mixed tribunals are a fixture of many jurisdictions.
1826

 Various 

systems can be used to organize lay participation in the legal system including democratically elected 

lay judges or appointed through representative organisations, seating alone or joining professional 

judges, full or part-time, and so on. When called to judge employment contract disputes, a labour 

tribunal chamber is constituted as such: one professional judge, one lay judge representing the 

employer-perspective (affiliated with an employer organisation) and one lay judge representing the 

employee-perspective.
1827

 When the case involves a dispute between an employee and the government, 

for instance in social security cases, there are also three judges: one professional, one representing the 

employee-perspective and still one lay judge representing the employer-perspective.
1828

 The latter is 

striking since there is no employer involved directly in the dispute.
1829

 Based on a sociolegal study in 

the Antwerp Labour Tribunal, Franssen et al. argue that overall lay judges play a minor role 

considering they do not prepare cases and rarely challenge the decision de facto made independently 

                                                           
1825

 G. Franssen and others (eds), De Arbeidsgerechten en hun lekenrechters. Een rechtssociologisch onderzoek 

in het rechtsgebied Antwerpen (Intersentia 2005), 196 p. 

1826
 See Ivkovic, ‘An Inside view; Professional judges’ and lay judges’ support for mixed tribunals,”’ 25 Law & 

Policy, 

1827
 Art. 578, 1,2,en 7 Ger. W. 

1828
 Art. 578, 4, 5, 6, 580 en 583 Ger W. 

1829
Franssen and others, p. 25; see also Herman Lenaerts (1968, Sociaal Procesrecht, E. Story-Scientia, 105-106. 

(‘paritaire samenstelling arbeidsrechtbanken en hoven laat zich dus niet verantwoorden in sociaal 

zekerheidsgeschillen.’). 
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by the professional judge; in this sense their function is largely tokenistic or symbolic.
1830

 Also, in case 

there is an advice by the labour auditor (arbeidsauditoraat), this is almost always adopted. An 

advantage often associated with the participation of lay judges in the justice system is that they would 

be more open and consider diverse perspectives and would also be more independent. Franssen et al 

challenge this idea: lay labour judges in Belgium are certainly susceptible to ideological influences 

considering their appointment though an interest group (trade unions or employer organisations) where 

they are often also professionally active:  

“this background they carry with themselves to the labour tribunal is hardly conducive to impartial 

judicial decisionmaking. However…the paritary composition of the chamber is neutralizing, so that 

there is a multi-partiality (multipartijdigheid).”
1831

  

 

While this may be the case in the stereotypical employee-employer dispute, in certain types of dispute 

both employee lay judges and employer lay judge may choose ideological sides against the employee 

in question. The risk is not imaginary in religious accommodation cases, where trade unionists are 

often just as, if not more, susceptible to neutrality or formal equality argumentation. In such cases, it 

may well be that the applicant has no ally in either lay judge, but instead that the court is merely set up 

with two additional skeptical reviewers. Thus, there may constitute an institutional obstacle to the 

impartial review of religious accommodation cases inherent to the judicial set-up of labour tribunals 

and labour appeal courts. 

 

 

1.3.3. The accommodation of religious dress in employment in the Netherlands: illustrating the 

divergent general and specific effects of anti-discrimination laws 

 

When it comes to the Dutch legal approach toward religious freedom, discrimination and 

accommodation in the workplace, a two-level analysis is called for: not only judicial decisions are 

relevant but also the quasi-judicial ‘opinions’ issued by the ETC (now College voor de Rechten van de 

Mens).
1832

 Indeed, the question whether female Muslim employees are allowed to wear an Islamic 

headscarf or other religiously motivated dress on the job has come up frequently before the ETC as 

                                                           
1830

 Franssen and others, p. 186 (“Verschillende bevindingen uit het empirisch onderzoek wijzen erop dat de 

lekenrechters een geringe rol spelen op het vlak van sociale controle van de magistratuur…. De gezagsgetrouwe 

aanpak van de lekenrechter leent zich minder tot het uitoefen van controle of toezicht op de 

beroepsmagistraten.”). 

1831
 Franssen and others, p. 186 (own translation). 

1832
 Since 2012 the ETC formally no longer exists but is part of the Netherlands Institute for Human Rights 

(College voor de Rechten van de Mens) which still issues opinions but focuses on broader human rights 

(including equal treatment). I refer to ‘ETC’ still since most of the cases precede the establishment of the 

College, which shifted its focus away from the quasi-judicial function of the ETC. 
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well as before the Dutch courts.
1833

 While the ETC focuses its analysis solely on non-discrimination 

law, Dutch courts at times also include in their reasoning the human rights dimension of the dispute 

involved. 

 

The ETC and religious dress accommodations 

 

Although ETC opinions are not legally binding, there is a high degree of compliance by the parties 

involved
1834

 and, if the case is consequently pursued in court, the -well-reasoned- opinions 

interpretations of the ETC are generally also taken into account by the courts, which will not mean that 

they are necessarily followed by the courts.
1835

 Considering the quite extensive repertoire of the ETC –

reason why its successor now often refers parties to existing opinions rather than issuing new ones- we 

can only discuss some, notably those that characterize the general approach.  

 

As said, the Belgian CEOOR, does not have similar quasi-judicial competencies, and mainly provides 

legal assistance to individual victims and claimants.
1836

 While the CEOOR has focused its advocacy 

and resources on a limited number of legal cases under the Belgian Anti-discrimination Acts,
1837

 and 

Belgian courts have not always sided with its arguments, the ETC has accumulated a considerable 

body of quasi-case law in this area. 

                                                           
1833

 Or other aspects of the Muslim mandate to dress modestly (e.g. not showing calves in teacher’s summer 

uniform (Belgium, infra) or elbows in hospital outfit (the Netherlands, infra)). 

1834
J.  Goldschmidt, ‘“Implementation of Equality Law. A Task for Specialists or for Human Rights Experts? 

Experiences and Developments in the Supervision of Equality Law in the Netherlands’ 13 MJ 323 , p. 325–27 

(between 2001 and the first half of 2004 the compliance with opinions of the ETC went up from 60% to 84%; 

the compliance rates are attributed, among other things, to the way in which ETC hearings are handled). 

1835
 In Supreme Court of the Netherlands, 13 November 1987, St. Bavo v. Gielen, NJ 1986/698, the Dutch 

Supreme Court (Hoge Raad) held that considerable weight must be given to a ruling and the recommendations of 

the Commission for Equal Treatment of Men and Women (one of the predecessors of the ETC) and sound 

reasons must be given to depart from these. The government did not follow the advice of the ETC to strengthen 

the authority of the opinions by amending the Equal Treatment Act to specify that courts must state the grounds 

for departing from its opinion; see ETC, Het verschil gemaakt. Evaluatie AWGB en werkzaamheden CGB 1999–

2004, 95, available on the ETC website (between 2000 and 2004, 43 cases that the ETC had decided on came 

before courts: in 81% the opinion was given weight while in 61% the opinion was followed. Only in five cases 

did the court depart from the opinion without stating any grounds). 

1836
 The ETC does not assist victims in pursuing their cases in court as this would conflict with the core task of 

considering complaints of unequal treatment in its quasi-judicial role; assistance is provided by local anti-

discrimination agencies. 

1837
 Wet van 10 mei 2007 ter bestrijding van bepaalde vormen van discriminatie, Belgian Official Journal 30 

May 2007 (hereafter “Belgian Anti-discrimination Act”). The precursor was the Anti-Discrimination Act of 25 

February 2003 (Wet ter bestrijding van discriminatie en tot wijziging van de wet van 15 februari 1993 tot 

oprichting van een Centrum voor gelijkheid van kansen en voor racismebestrijding), Belgian Official Journal 17 

March 2003. 
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Partly as a result of the different equality enforcement setup, there are clearly more decisions (judicial 

and quasi-judicial) in the Netherlands on the situation religious minorities in the workplace.
1838

 The 

Dutch courts and the ETC have on a number of occasions addressed the wearing of headscarves in 

public places, schools and places of employment.
1839

 

 

When it comes to religious dress, as exemplified by the Muslim headscarf, ETC decisions have been 

unequivocally open-minded and progressive; in this area there seems to have been widespread 

consensus amongst the commissioners, as opposed to some other more controversial religious 

practices disputes (marriage registrars; shaking hands) where the ETC’s stance has changed over time.  

The ETC considered its very first case involving an employer-imposed ban on wearing headscarves on 

the job in 1995.
1840

 A Muslim woman was prohibited from wearing a headscarf while doing cleaning 

work in different locations. The ETC held that the right to freedom of religion includes the right to 

manifest one’s beliefs, referring to Parliamentary documents related to the Dutch Equal Treatment 

Act, and found that the employer had discriminated on the basis of religion.
1841

 Thus, early on the ETC 

found that the Dutch non-discrimination act protects the forum externum.
1842

 

Also, according to established ETC jurisprudence, it is not required that the protected ground, here 

religious manifestation through dress, be the only or determining reason for the different treatment in 

question. It suffices that the protected criterion plays at least a role in the decision or different 

treatment.
1843

 In 2001, the ETC considered a case where a Muslim female trainee who applied to a 

bailiff’s office was refused a position after she unambiguously insisted during the interview on 

wearing a headscarf on the job.
1844

 Based on the circumstances of the interview, the ETC did not 

accept the employer’s assertion that the wearing of a headscarf and the applicant’s expressed religious 

beliefs in no way played a role in the decision to reject the traineeship application. 

                                                           
1838

 Although some decisions have been controversial: Rita Verdonk, the then Dutch Minister of Integration, 

called for the abolishment of the ETC in November 2006 following an issued opinion that a school cannot 

require a female Muslim teacher to shake hands with men. A 2007 bill proposed in the Dutch Parliament to this 

effect did not pass.X., ‘VVD en PVV: Hef Commissie gelijke behandeling af’. 

1839
 For a list of ETC opinions involving the headscarf in various settings, see the site of Stichting Ontsluiert, a 

Dutch organization that aims to improve the participation and emancipation of veiled women in the Netherlands 

through dialogue with the government, employers and other stakeholders, http://www.ontsluiert.nl. To illustrate 

the ETC’s stance, I will limit myself to a number of opinions, in particular those that can be considered 

“precedent opinions,” i.e. illustrative for the approach taken. 

1840
 ETC nr. 1995-31, 7 August 1995. 

1841
 Infra. 

1842 
In contrast, Labour Tribunal Antwerp, 27 April 2010, case nr. AR/06/397639/A, infra. 

1843
 Discrimination based purely on the wearing of a headscarf is extremely difficult to prove. For example, a 

rejection following a job interview could be attributed to more general ethnic discrimination rather than the 

headscarf specifically, even though this may seem to be the case to the job applicant. 

1844
 ETC nr. 2001-79, 6 August 2001. 
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As discussed, Belgian judges are not wary of ‘neutrality’ or customer preference arguments being used 

by private companies. In comparison, in the rare
1845

 occasions that “religious neutrality” arguments 

were raised, they have not been readily accepted by the ETC. Even in the case of a court clerk, the 

ETC regarded the neutrality argument as insufficient justification to prohibit the wearing of a 

headscarf.
1846

 It argued that even though the goal of independence and impartiality of the judiciary is 

itself a legitimate goal, the means of achieving that goal were disproportionate considering the role of 

the court clerk.
1847 

 

In its analysis, the ETC engages extensively with the anti-discrimination framework in place in the 

Netherlands. It has worked out the difference between direct and indirect forms of discrimination 

(distinction; ‘onderscheid’), which depends on the total set of circumstances in a particular case. In 

order to decide whether it should assess the actions of an employer under direct or indirect distinction 

framework, the ETC inquires whether the employer referred to the employee’s religion when it 

prohibited her headscarf (or other religious dress): “In case the [employer] directly referred to the 

religion of the [employee], there is talk of direct distinction on the basis of religion.”
1848

 Such direct 

distinction can only be justified by proving a genuine and determining occupational requirements, 

while indirect distinctions can more easily be justified under an open-justification system.  

When employers refer to religion specifically and a priori in a workplace dress regulation, the case is 

considered one of direct distinction.
1849

 A 2010 case concerned a private foundation operating care and 

nursing centers with some 1400 staff members (90% of them female, less than 1% allochtoon). The 

organization had adopted a ban on ‘religious, political or philosophical dress, including headcovers’ in 

its dress regulations (“Het is niet toegestaan religieus, politiek of levensbeschouwelijk getinte uitingen 

te dragen tijdens het werk, zoals hoofdbedekking, buttons, ed.”) A staff member of the foundation had 

contacted a local anti-discrimination bureau to ask whether the provision was in fact in keeping with 

anti-discrimination legislation; after the foundation was contacted and informed that its dress 

regulation was discriminatory it replied that it was going to stick by it. The ETC’s opinion focused on 

                                                           
1845

 Van den Boer, p. 158–59; see also ETC advice of 12 August 2004 to Meldpunt Discriminatie Amsterdam, p. 

14. 

1846
 ETC nr. 2001-53, 22 June 2001; this was a controversial decision. Dutch minister Korthals declared that it 

would not follow this (non-binding) opinion and the judiciary should refrain from expressing religious, political 

or other opinions. See M. Kuijer, “Vrouwe Justitia: blinddoek of hoofddoek? Noot onder Commissie gelijke 

behandeling 22 juni 2001, oordeel 2001-53,” 26 NJCM-Bulletin 890 (2003), 890–902. 

1847
 The neutrality argument has also failed in other settings: ETC nr. 1996-59: the bank could not rely on its 

“religious neutrality” to stop one of its associates who was a Jehovah’s Witness from proselytizing in the area 

where the bank was situated and most of its clientele lived. The ETC held that the bank does not make clear what 

neutrality stands for, and suggests that neutrality could also be achieved through a pluriform composition of its 

staff. 

1848
 “Ingeval verweerster rechtstreeks heeft verwezen naar de godsdienst van verzoekster, is sprake van direct 

onderscheid op grond van godsdienst.” (ETC nr. 2008-144, 3 December 2008, para. 3.9) 

1849
 ETC nr. 2010-94, 28 June 2010. Contra Belgian Hema case, supra. 
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the issue of the ban on ‘religious headcovers’. Although no specific job applicant or employee was 

involved, the ETC noted that ‘because of this regulation, staff members who wear a headscarf because 

of religious reasons are not welcome to work for the foundation’ (para. 3.5) and that in the past a temp 

cleaning-lady –employed by another company which worked on its site- was rejected because she 

wore a headscarf as the foundation did not allow staff members of other companies to do so on its 

premises.
1850

 The only exception was that staff in the central kitchen, who had no contact with clients, 

were allowed to wear headscarves, and thus were not rejected for this reason. 

To justify the restriction on religious, political and philosophical dress, the foundation referred to the 

idea of neutrality, linking this up to the need for a ‘healing environment’ which was ‘familiar, safe, 

friendly and recognizable’ for elderly patients ‘many demented and disoriented, who still live in the 

past and often come from rural areas’. The image given of the elderly residents was hardly empathetic; 

in the past one resident had refused to be assisted by an Afghani women, and there had been negative 

comments about a staff member wearing a chain of Bhagwan. The foundation argued 

“it can hardly be expected of demented, disoriented, elderly clients that they adjust themselves to –for 

them-foreign, non-recognizable circumstances. Staff must adapt to these clients. These vulnerable 

clients are entitled to that.”  

 

Also, the provision had been adopted after careful consideration by the management team and with 

agreement of the employees council. The foundation argued it did not discriminate and offered 

opportunities to advance for allochtone women and integrate in society, but they needed to do so under 

the same conditions, accepting and respecting amongst others the dress code.  

A first step for the ETC was to assess whether the facts called for an assessment under direct or 

indirect distinction. Based on its established case law, it held that the case presented itself as one of 

direct distinction: 

“Respondent has adopted a provision in its dress regulation that it is not allowed to wear religious, 

political or philosophical tinted expressions, like a headscarf and buttons. This provision refers directly 

to religion. Considering the wording of the dress code, according to which wearing ‘religious’ 

expressions, like the headscarf, are explicitly banned, the Commission assesses that respondent makes a 

direct distinction on the basis of religion….. The fact that respondent does not exclude employees with 

non-visible religious expressions does not alter this.”
1851

 

 

Thus, the ETC finds that the ‘neutrality provision’ at hand was not even ‘apparently neutral’ so as to 

call for an assessment under the indirect distinction framework. It found the provision itself 

discriminatory, not just its effects on certain groups. Under the direct distinction framework, there are 

                                                           
1850

 A separate opinion addresses this case: ETC nr. 2010-95 (direct distinction made based on the religion of the  

candidate). 

1851
 Consideration 3.10 (own translation).  
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only limited legal exceptions, and the ETC notes ‘none of these are argued or appear here’. The issue 

of potential genuine occupational requirement is not even discussed. It may have been that the 

foundation was taken by surprise by the assessment of direct distinction, but even if it had considered 

this the argument that for every staff member it constitutes a genuine occupational requirement to not 

wear religious, political and philosophical dress would be unconvincing. 

Further, the ETC rejects the argument made by the foundation that the clause reflects their clients’ 

wishes, noting that: 

“The Commissie understands respondent’s efforts to prioritize the interests of its client, of which many 

are disoriented and elderly. For this reason, respondent wishes to provide these clients a recognizable 

surrounding. Based on what respondent has declared at the hearing, the Commission understands that 

respondent aims to hide the marks of identity (identiteitskenmerken) of its staff so as to prevent 

problems of prejudice and presuppositions of the clients. The aim of equality legislation is precisely to 

fight and eradicate such prejudice and presumptions towards certain people and/or certain groups, in 

particular when such presuppositions have negative effects for certain groups.
1852

 

 

The ETC regards no one, including elderly ‘disoriented’ nursing home dwellers, exempt from the 

collective aims of equality legislation.  

For comparison objectives, this ETC opinion shows that, unlike what is the case in Belgium, neutrality 

policies are unacceptable: they constitute direct religious discrimination, since they refer directly to 

and seek to directly restrict religious dress and exclude those who seek to wear them in the workplace. 

It is not merely their effect on certain groups which is problematic but rather their very being. One can 

support this analysis: such general a priori exclusions arguably do more harm that individual refusals 

to hire someone because of religious dress. The latter can still be justified for occupational reasons or 

safety or security concerns, while general clauses –in their generality- cannot. ETC’s message is to 

discourage Dutch companies to adopt such ‘losing’ provisions in the first place which pre-empt any 

religiously distinct employees from even applying, in particular if there are motivated by the ‘clients’ 

wishes’. This is one area where Dutch case law (ETC) and Belgian courts, responding to largely the 

same societal developments on the grounds under similar legal frameworks, have adopted a divergent 

approach. The Belgian case law validates the exclusion on the ground, while the ETC’s aim is to fight 

and reverse developments it sees as rooted in prejudice and presuppositions.  

It can be noted that the Belgian and Dutch approaches towards neutrality as an argument to restrict 

religious dress in the public sector, including public education, also differs markedly. While public 

school teachers in Belgium (except those who instruct religion) cannot wear religious dress for 

neutrality reasons, in the Netherlands public school teachers are allowed to wear a headscarf on the 
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 Consideration 3.12 (own translation). 
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job.
1853

 The ETC has held that the principle of the neutrality of public education does not entail its 

prohibition, on the condition that the teacher does not express her own religious views in the lessons. 

For instance in a 1999 case, the ETC considered the case of a Muslim trainee (‘stagiaire’) not accepted 

in a public primary school for reasons of her headscarf.
1854

 The school principal saw the wearing a 

headscarf -although not explicitly prohibited by law- as being in contradiction with the principle of 

neutrality, a principle that should be upheld by a public school. The ETC decided that the fact that a 

Muslim trainee is wearing a headscarf does not exclude that she has an attitude that is in conformity 

with the principles of a public school. In the Netherlands, only in certain limited functions, civil 

servants can be restricted from wearing religious symbols.
1855

 In certain limited functions, civil 

servants are restricted from wearing religious symbols in the Netherlands. The use of visible religious 

signs is prohibited for judges and uniformed public servants (for instance in the police force
1856

 or in 

the military) while an important liberal line applies as far as dress codes is applied to other civil 

servants in the Netherlands. In an opinion which was subsequently not later followed by the Dutch 

court, the ETC held in 2011 that a Muslim woman could not be rejected for a position as deputy clerk 

of a court (‘buitengriffier’) because of her headscarf.
1857

 The interpretation and application of the dress 

regulations harm those persons that wear headscarves for religious reasons. The dress requirements 

lead to indirect differential treatment on religious grounds. The motive for the dress code (the 

independence and the impartiality of the judiciary) is legitimate and non-discriminatory in itself. 

                                                           
1853

 See more elaborate discussion in Alidadi, ‘Approches comparatives du débat sur la ‘neutralité’: la liberté de 

culte des enseignants des écoles publiques et des fonctionnaires à travers l’Europe de porter des vêtements 

religieux ’. It must be said that the ETC accepts non-public Dutch schools to place dress restrictions on pupils 

and teachers as long as the policy is necessary in the light of the school’s religious identity and is applied 

consistently. Previously, the ETC had approved the policy of a Catholic school prohibiting pupils from wearing a 

headscarf or other non-Catholic symbols because it ran counter to their religious convictions, but it later held that 

a Catholic school for continued education cannot prohibit students from wearing headscarves. It formally 

distinguished the latter situation in that the policy was not grounded on the religious ethos of the school but 

rather on the motivation that “caps and hats are not allowed either.” This issue regarding religious-ethos 

employers is a domain where the ETC seems to be struggling with its commitment to offer “a space for 

pluriformity and individualism as an element of the right to equal treatment.” See ETC, Het verschil gemaakt. 

Evaluatie AWGB en werkzaamheden CGB 1999–2004, 17, available on the ETC website. 

1854
 ETC nr. 1999-103, 22 December 1999. 

1855
van Ooijen, for a critique of some of these arguments used to justify these restrictions in the public sector.  

1856
 On religious dress and the police force, see ETC nr. 2008-123, 23 October 2008 (no objective justification 

for religious dress restriction if position has no contacts with the public, but requirement to be in police uniform 

while fulfilling duties being in contact with the public (“loketwerkzaamheden”) considered legitimate and 

proportionate.   See also Advisory Report 2007, nr. 08 ‘Pluriform Uniform?’ (the ETC accepts that the aims 

(neutrality, representability) and the means to attain them (life-style neutrality of police uniforms), but asks the 

Minister to offer strong arguments, underpinning the necessity of the measure.  It draws attention to the dress 

regulations of the London Metropolitan Police -‘Protect and Respect: everybody benefits’ - include the 

introduction of special alternative dress elements for members of the police force with religious dress obligations 

(for instance Sikhs) as  part of the diversity policies. Under a 2011 code of conduct (‘Code of conduct - life style 

neutrality’), police officers have to demonstrate, in their contacts with the public, authority, neutrality and 

security, not manifesting their belief or religion, their political views, sexual orientation, membership of a 

particular society or any other form of ‘lifestyle‘ 

1857
 ETC nr. 2001-53, 22 June 2001. 
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However, the exclusion of all Muslim applicants wearing a headscarf is, in the opinion of the ETC, too 

drastic (that is, was disproportionate). The ETC holds the opinion that, given the fact that it only 

concerns the function of deputy clerk, the requirement is not necessary to achieve the objective. 

Similarly, when it comes to potentially sensitive position of staff and interviewers working for the 

Dutch Immigration and Naturalization Service (Immigratie en Naturalisatie Dienst; IND), the ETC 

rejected an outright general ban on headscarves as being disproportionate since alternatives were not 

tested.
1858

 A Muslim woman wearing a headscarf for religious reasons, applies for a job as “hoor- en 

beslis-medewerker” for the IND (Immigratie en Naturalisatie Dienst, the Dutch Immigration and 

Naturalisation Office) but is rejected because – in the IND’s opinion – she lacked the flexibility to take 

off her head scarf when in contact with asylum seekers. The ETC qualified the decision not to hire the 

Muslim woman for this reason as indirect discrimination on religious grounds. The IND’s aim -to 

offer asylum seekers maximum room to give their version of their personal history in a neutral 

environment, free from elements that could create even an appearance of prejudice- is in the opinion 

of the ETC weighty and not discriminatory. However, the means to achieve that aim (the expectation 

that IND staff in direct contact with clients refrain from all visible manifestations of religion or belief) 

is considered disproportionate: the application of alternatives (as suggested by the applicant) were not 

tested so that the refusal is again seen as an unlawful discrimination on the ground of religion. Thus, it 

is clear that the Dutch ETC even in sensitive public functions looks carefully to the objective and the 

necessity of the restriction on religious dress to meet those objectives; it does not allow for general 

bans that are ‘generally’ tailored towards broadly-defined principles of neutrality or secularism. 

 

Clients discriminatory demands appears to be a constant player in private sector workplace cases and 

was also at issue in one of the first headscarf cases before the ETC in 1995, concerning a cleaning 

company which asked staff to take off headscarves to meet the needs of its own customers and had 

fired a Muslim woman of Turkish origin for her headscarf.
1859

 In that case the arguments of the 

employing cleaning company were set out extensively in the opinion, as follows:  

“We as a company are guests on our contractors’s/customer’s premises. We are repeatedly asked 

whether we employ foreign laborers. The answer is yes. Then we are also asked whether foreign women 

can wear a headscarf, and we reply that some do. And we hear that some do not appreciate that. We ask 

them to put this on paper but they are not willing, it is too risky. So we ask our staff to take off their 

headscarf. If they do not, we don’t fire them though, there may be some cowboy stories but that is not 
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 ETC nr. 2007-195, 6 November 2007. In April 2012 the ETC published an Advisory Opinion on the dress 

code of the Immigration and naturalization Service (IND)-‘Neutraliteit, gezag en zichtbare geloofsuitingen bij de 

IND’ [Neutrality, authority, and visible religious manifestation in the IND] (The ETC recommends determining 

for each function and in each case whether there is good reason to restrict the wearing of religious expressions. 

However, banning face- covering clothing does not constitute discrimination considering the importance of 

communication between employees and clients is so great that it outweighs the freedom of employees to wear 

religious expressions.) 

1859
 ETC nr. 1995-31, 7 August 1995. 
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true.’ …. ‘We base ourselves on the clients, if we didn’t we would not be a good company. But it does 

not go so far that we take the wishes of the clients into account out of fear of not getting some 

assignment. But at the reception the coffee ladies have to wear clean work clothes, a clean skirt and 

clean shoes. You cannot work there as a woman with a headscarf, or a turban or in a kaftan. A police 

officer does not wear another headgear besides a police cap….we have to sometimes go ahead/respect 

the wishes of customers regarding the headscarf. A customer will never terminate a contract because we 

disregarded such wish. They will always say price was determining, even if you hear a half year later 

that that was not the issue. Customers can easily end the contract and find another company.”
1860

 

 

The ETC hardly stands alone in rejecting as justification for discrimination any arguments based on 

clients’ discriminatory wishes/demands. In a medical disciplinary hearing
1861

 it was held that a Muslim 

female doctor in training who refused to take off her headscarf after a patient had expressed ‘principal 

objections against a doctor who presented herself as a Muslim’ was not to blame. The patient filing the 

complaint against the doctor in training had argued that a doctor needed to be neutral and was not 

being so by wearing a headscarf. The disciplinary college dismissed this complaint by holding that the 

medical actions of the doctor were not affected in any way by the mere fact that she donned a 

headscarf. Vermeulen and Overbeeke support this conclusion, noting that the profession of a doctor is 

not subject a function-requirement of wearing a uniform, such as judges, army staff, patrolling police-

officers, and that there were also no indications of safety or other concerns which would have made 

the wearing of a headscarf problematic. They consider that “presumably an employer [e.g. a hospital] 

which took measures against the [doctor in training] would be acting in violation of the ETA.”   

Indeed, a similar case came before the ETC in 2011, illustrating that prejudicial patient demands are a 

reality on the ground in the Netherlands, which in the ETC’s opinion has to be addressed through 

equality law. A woman applying for the position of a dental assistant was refused the position because 

she did not want to take off her headscarf on the job.
1862

 The HR representative had asked her as such 

during the job interview after letting her know religious expressions were banned in the workplace. 

When she said no, she was told she would not be considered for the job and the interview was 

discontinued. The employer was adamant that there was no talk of discrimination; the applicant had 

been refused because of a ‘neutrality protocol’ which was in use in the clinic which banned any 

religious, philosophical or political opinions being expressed in the workplace. This protocol was 

adopted after a patient had refused to be assisted by a staff member with a headscarf, and persisted 

after the patient was being told that the staff member with a headscarf was just as capable as any other. 

The incident had deteriorated with the staff member feeling threatened by the patient. The employer 
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said it wanted to avoid situations like this in the future and prioritized the interest of and care to 

patients. The employer argued ‘The more neutral the staff is, the less aggression is ignited amongst 

patients.” Also, it had a Muslim women amongst its staff who did not wear a headscarf, and allowed 

her to ‘participate in/observe Ramadan in the workplace’ (‘Deze werknemer mag tijdens werktijd aan 

de Ramadan doen’).
1863

 This showed that the HR representative was convinced that the clinic was 

allowed to exclude applicants for reason of their religious dress. The case revealed that the clinic had 

adopted dress regulations which banned religious dress. This concerned a straightforward direct 

distinction claim, according to the ETC: ‘the fact that the underlying motivation of employer, that is 

the appearance of neutrality, are set out in neutral terms and in the eyes of the employer refer to an 

indirect distinction, do not change [the fact that in the ETC’s opinion it concerns direct distinction], 

considering the specifications/declarations of the employer (in the job interview and in the dress 

regulation) do refer directly to religion.”
1864

 In case of direct distinctions, the ETC does not proceed 

with a proportionality review or take into account the aim of the employer, here the wish for a neutral 

appearance. Since no legal exceptions were argued or appeared in the case, there was thus violation of 

the equal treatment act. The ETC feels it needs to address the discriminatory patient incident with the 

following consideration: 

“the Commission takes note of the employer’s wish to hide as far as possible her staff’s personal 

chracteristics, so that problems of prejudice and stereotyping by patients are prevented. …the equal 

treatment legislation is precisely designed to fight and ban these prejudices and stereotypes agains 

certain individuals and/or certain groups, in particular where these have negative effects for certain 

groups. The Commission [referring to ETC advice nr. 2007-10to the Royal Dutch Society Promoting 

Medicine (Koninklijke Nederlandsche Maatschappij tot bevordering der Geneeskunst; KNMG] notes 

that from the perspective of equal treatment it is crucial that a patient cannot demand a health care 

provider with certain characteristics. …. An employer…is required to guarantee its staff a work 

environment free of discrimination. In so far as a patient makes a distinction towards health care 

professionals part of the staff, there may be a violation of equal treatment law if the employer does not 

protect the latter against such distinction.”
1865

 

 

This line of jurisprudence should certainly be regarded a good (and required) practice under EU anti-

discrimination law (which does not explicitly provide this). Customer complaints about religious dress 

of employees should not be seen as a justification for dismissal or other negative treatment. The 

employer should protect his staff against harassment and discriminatory behavior, and disregard 

discriminatory beliefs, bias and intolerance. Employers are important ‘distributive agents’ which can 

make a tangible difference in society fighting this sort of problematic opinions. 
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Also when it assesses cases under indirect discrimination, the ETC carries through a rather strict 

scrutiny on the employer’s decisions, which ends up often in the favor of the employee wishing to don 

religious dress. For instance, an early ETC case involved a hotel employee of Sikh religion in 

Amsterdam who after his baptism in India during a vacation came to work donning the five K’s –kesh 

(uncut hair worn in turban and beard), kangha (comb), kirpan (dagger), kara (bracelet), kachha 

(underpants). This violated the hotel dress code, and the employer was particularly concerned about 

safety once the employee had informed him about the kirpan. The employer submitted a request for a 

dismissal permit
1866

 with the subdistrict judge (cantonal judge; kantonrechter) to be able to terminate 

the employment contract. Discussing various elements of the case, and also clarifying its approach to 

determine the framework which is ‘dependent on the particular circumstances of the case’ –direct or 

indirect distinction, the ETC came to the conclusion that the indirect distinction made based on a 

neutral dress code did not pass the subsidiarity and proportionality test. 

In one 2008 case,
1867

 a Muslim woman wearing a headscarf was refused an internship position with an 

optician store because the employer argued the fact that his business catered to a fashion and brand-

concious clientele justified a certain dress code so that staff would appear similarly fashionable. For 

the ETC this also presented an example of indirect discrimination, since the policy which also 

prohibited wearing of headscarves placed Muslim women at a particular disadvantage. It held the 

restriction on wearing a headscarf was not necessary and proportionate since wearing headscarf was 

not contradictory with appearing fashionable. In ETC nr. 2010-96 the ETC also rejected the argument 

of a hospital which had asked a trainee to tie her headscarf behind her head because this would give a 

more ‘open appearance’ to clients. Thus, the headscarf can be both fashionable and does not signal a 

‘closed attitude’. In this sense, the ETC in its opinions fights stereotypes often associated with Muslim 

women and their headdress. 

In a 2011 case, the religious dress involved a hospital staff member (doctor’s assistant) of Islamic faith 

who wanted to wear a skirt or long dress in addition to the uniform jacket (instead of uniform jacket 

and pants).
1868

  

A woman had worked since 2006 as a physician assistant at the policlinic the Emma Children's 

Hospital, part of the Amsterdam Academic Medical Center (AMC). The AMC offers physician 

assistants work wear in the form of white pants and jackets with an AMC logo. The work wear is 

cleaned on a daily basis by the AMC. Since 2011 the physician assistant would like to wear a long 

dress or skirt along with the jacket of the uniforms, due to her Muslim faith. She at least no longer 

wants to wear pants because that would conflict with her religious prescripts. The AMC will not add a 
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skirt or dress to the work wear assortment. Nor would the AMC allow the physician assistant to wear 

her own long white skirt. According to the AMC, a long skirt or dress would be less hygienic than 

pants and therefore does not contribute to the prevention of hospital infections. Furthermore, a long 

skirt or dress would affect the visibility and uniform appearance of the staff and extending the 

assortment of work wear would be logistics disproportionately burdensome.  

The ETC sought advice from an expert of the Foundation on Infection Prevention. This foundation 

makes national guidelines on infection prevention in healthcare. The hospitals in the Netherlands use 

these guidelines as a basis for their own policies on infection prevention.  

In the ETC’s Opinion, the AMC made a prohibited distinction on the basis of religion towards the 

physician assistant by not offering any (long) skirt or dress as part of the work wear, or at least the 

possibility of wearing a white dress or skirt that can be cleaned industrially by the AMC. Wearing a 

long skirt or dress by a Muslim woman can be an expression of her faith. That the AMC adopts only 

trousers in the work wear particularly affects women that do not want to wear pants but only a dress or 

skirt because of their faith. Therewith the AMC makes indirect distinction on grounds of religion. 

Such is only allowed if there is a good reason for it: an objective justification.  

 

The three presented arguments, hygiene; recognition and uniformity of appearance of staff; and 

logistics regarding uniforms (which were in principle cleaned by the employed) were not found to 

objectively justify the distinction made (on the hygiene issue an advice from a infection prevention 

specialist was considered). They did constitute legitimate aims, which were not discriminatory, but the 

means to achieve those aims failed to meet (strict) requirements of subsidiarity and proportionality. 

Regarding the argument that a long skirt would be less hygienic than trousers, the Commission agrees 

with the opinion of the expert. Following from the expert opinion of the Foundation for Infection 

Prevention control and hygiene in relation to infection are no objections to wearing a long skirt in the 

role of physician assistant. Furthermore, the Commission finds that there is no evidence that a long 

white skirt with the jacket with the company logo would affect the visibility and the uniform 

appearance of the staff. As far as logistics is at issue, it is important that the AMC provides separate 

clothing to employees with special sizes and pregnant employees. Providing a long skirt, or at least 

allowing a long skirt and its industrial washing, would not constitute an unacceptable burden for the 

AMC since for staff with special sizes or pregnant staff members such accommodation was provided 

for so that it would not have been an unreasonable burden for the employer to provide the complainant 

a skirt (or allow her to buy one in a medical store) and wash this industrially. Noorlander, however, 

argued in this case the ETC too quickly looked the justifications and did not fully take into account the 

employer’s professional- organizational autonomy.
1869
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While such cases often come out in the favor of employees, such is not always the case. Self-exclusion 

by applicants for one appears a bad strategy if one is then to subsequently challenge perceived 

discriminatory policies. In a 2008 case, a woman resigned from her position in a clothing store after 

she decided she wanted to wear a headscarf, but knowing that such was not welcomed in the store.
1870

 

The ETC found for the employer in this case since the woman had not actually posed the question 

directly to the employer and thus had voluntarily resigned and failed to prove an unjustifiable 

distinction.  

 

 

The ETC approach under these indirect discrimination cases at times essentially approximates a 

reasonable accommodation duty. In a 2008 case, a company producing glas- and metalamalgamations 

prohibited any headdress including a headscarf worn for religious reasons citing justified safety 

risks.
1871

 Such prohibition was written down in the employee manual of the company (‘In het kader 

van veiligheid is het dragen van petjes, hoofddoeken e.d. niet toegestaan.’) The company had an equal 

opportunity policy and 40-60% of its 80-110 employees were of foreign origin. A woman was referred 

by a temp agency but was refused to be placed in the pool of available short-term employees because 

she had said that for religious reasons she would not take off her headscarf when asked by the manager 

of the company. Unlike ‘neutrality clauses’ (which constitute direct discrimination), this case was 

assessed under the indirect distinction framework since the employer had refused the woman’s 

application because of safety concerns; thus, there had been no direct reference to the woman’s 

religion. The ETC found the security argument to be valid (legitimate aim), since employees work 

with machines and assembly lines which hold a risk that long hair or a headscarf can get stuck in it. 

For that reason long hair had to be tied up and headdress was banned. Nevertheless, the ETC found the 

‘measure’ -the rejection of the applicant- not to be necessary as such. The woman had offered to work 

with a bonnet instead of the headscarf, and also offered to take off her ‘upper headscarf’ and only 

leave on a snug-fitting ‘underheadscarf’. These proposals were rejected citing safety concerns. The 

ETC thought this to be ‘curious’ since employees with long hair were allowed to use hairpins and 

hairelastics which can also come unfastened. Considering the employer did not look into any of these 

alternatives and also indicated it would be unwilling to consider theses, the indirect distinction was 

held to be not justified. The ETC proceeded to give a recommendation to the company to look into 

potential ways to reconcile the wearing of a headscarf for religious reasons by employees and meeting 

the safety concerns and, if needed, to amend the employee manual accordingly.  
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Another case is perhaps even more telling. In a 2006 call center case, on the other hand, involved an 

indirect difference in treatment. A Muslim woman with a headscarf was refused a job with a call 

center,
1872

 as the company was of the opinion that the sound transmission over the headset would be of 

lesser quality when worn over a headscarf, thus lowering the quality of the communication between 

phone operator and customers. The ETC did not consider the indirect difference in treatment to be 

justified as there was an alternative available that would satisfy both employer and employee, namely 

allowing the headset to be worn under the headscarf.
1873

 In this case, the understanding of the notion 

of indirect discrimination comes very close to the related concept of reasonable accommodation for 

reasons of religion and belief, as there was a reasonable (obvious and cost-free) compromise that 

should have been considered to allow both parties’ interests to be met. This approach requires some 

initiative and creativity from the employer, taking into account the employee’s interests, and differs 

from an approach accepted by Belgian courts whereby any duty on the employer to take affirmative 

steps when a request is made is rejected. 

 

Alternatively, an unyielding attitude by employees is also not accepted. In a 2011 case, the ETC found 

no violation by employment mediation agency towards a Muslim woman who refused to alter the way 

she wore her (wide) headscarf to meet safety and hygiene requirements in the cleaning industry (by 

terminating the mediation); in particular, the woman refused to tuck her loose parts of her headscarf in 

her wide shirt because this would reveal her body’s contours.
1874

 Significantly, the agency had tried to 

find alternatives and only terminated the contract when nothing could be worked out. This approach is 

part and parcel of what one would expect under reasonable accommodations, and the ETC carries it 

through summarily within the indirect discrimination framework. 

 

Vermeulen and Overbeeke call dress and grooming an ‘insatiable source of conflict’ in the 

Netherlands,
1875

 which would explain why -as illustration- in 2010 the ETC issued 17 opinions 

regarding the ground of religion or belief, 15 of which concerned Muslim dress code and 10 concerned 

the hijab. They note no conclusions can be drawn from the annual fluctuations in this regard, but it can 

be said that in the Netherlands the wearing of a headscarf -on the ground- is still not ‘normalized’, 

whether it be in the area of employment, education or sports.
1876
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While cases concerning Islam certainly have dominated the jurisprudence of the ETC, there have also 

been issues regarding other religious movements before the ETC. In this sense, ETC opinions show a 

more diverse range of religious issues than Belgian case law. In a case concerning an adherent of 

Wicca,
1877

 a man was refused in a homeless shelter because he wore a hat or cap and argued this was 

based on his Wicca beliefs. The homeless shelter provided in its house rules that headgear was banned 

unless this was based on a religious prescription. The question was whether the shelter had 

discriminated based on religion or belief by refusing service to the Wicca adherent who wanted to 

wear a hat or cap. A first step involved assessing whether a religion or belief was at stake; in the 

ETC’s assessment there was a ‘belief’ at stake but not a religion
1878

 since no higher being is being 

placed central. The applicant had argued that ‘wearing a hat or cap’ fell under his own interpretation of 

the Wicca prescription that ‘one can do as one pleases’. The ETC, however, did not consider that the 

‘mere personal’ interpretation of Wicca was protected, and found that the wish to wear a hat or cap 

was not a communical expression of Wicca. Therefore, the ETC did not consider the homeless helter 

had made a distinction on the basis of religion or belief. 

 

 

Dutch courts and the accommodation of religious dress 

 

Turning to the decisions of the Dutch court, the same ‘active pluralist’ approach can be detected in the 

area of religious dress in the private sector workplace, especially with regard to the Muslim headscarf. 

In a well-known case involving a Christian tram conductor who wanted to wear a cross on a necklace 

at work, the dress code restriction, however, was upheld. For various reasons, this ‘GVB’ case can be 

considered an outlier, and perhaps a misguided one. 

 

Back in 1986, a lower Amsterdam court
1879

 held that, in the light of the “cosmopolitan” character of 

the city, employing a Sikh hotel worker who wore a turban and had grown a beard would not harm the 

hotel’s goodwill even if that goodwill was based on the hotel’s “Old Dutch” image. The hotel was not 

allowed to terminate the employment contract because the employee’s change in physical appearance 

was not considered to amount to the required change in circumstances. More than a decade later, the 

ETC similarly held that a hotel was not allowed to dismiss a Sikh employee working as a cleaner 
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because of the wearing of a a turban, a ceremonial dagger, a bracelet and a beard on the job.
1880

 This 

was then subsequently confirmed by the president of the court of Haarlem.
1881

  

 

In the case before a Dutch Court in 2009
1882

 a Muslim nurse refuses to wear the hospital uniform for 

religious reasons because the sleeves did not cover her arms. The dress code (short sleeves) was 

prescribed for hygienic reasons in the dialysis-ward, where the nurse will be working.  

The nurse offers to wear sleeves that leave 15 centimeters of her arms non covered (proposal not 

accepted by the hospital) but parties did not reach an agreement and the employment contract was 

terminated under the grant of compensation to the nurse. 

The court had to decide on the employers request for termination of labour contract. 

To what extent may a hospital through a dress code (i.e. wearing short sleeves) infringe the 

constitutional right of a Muslim nurse to dress according to her religious beliefs (i.e. wearing long 

sleeves or three-quarter sleeves)? The Court finds that the dress code was adopted on valid grounds 

and for good reason -in any case with regard to the dialysis department- and that employee cannot 

require that the hospital provides scientific evidence for the fact that wearing three-quarter sleeves 

entails greater risks of infection than wearing short sleeves. The aim is to minimize that risk as far as 

possible. The judge therefore finds the infringement through the dress code on the constitutional right 

of employee to act in accordance with her religious prescripts necessary, proportionate and justified, 

especially since the hospital had examined alternative solutions and based its decision on external 

advice. 

 

Reasonable efforts on behalf of the employer are routinely recognized by Dutch courts: for instance, 

by the ’s-Hertogenbosch court
1883

 in 2009 in a non-headscarf Muslim religious dress conflict in a 

hospital. The case involved the length of arm sleeves to be worn under a hospital uniform. The 

procedure was initiated by the hospital requesting dissolution of the employment contract of a female 

Muslim nurse who had been an employee for seven years. The question was framed as follows: to 

what extent can a hospital dress policy restrict the right of a Muslim nurse to dress according to her 
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faith? The nurse had sought to cover her arms, including her underarms, as she considered it a 

religious mandate under her Islamic faith to cover arms as much as possible. She was working in the 

dialysis department where short sleeves were required under hospital directives for hygiene reasons, 

namely to prevent infections. The health inspection service confirmed this to be a professional 

standard. 

Several alternatives (such as wearing a gown during patient contacts) had proven unsatisfactory for 

both parties and the nurse objected to being transferred to another department where long sleeves 

could be worn. The court sided with the hospital that the policy pursued legitimate aims, namely to 

limit risks of infection as much as possible.
1884

 The restriction on the freedom of religion was also 

considered necessary, proportionate and justified, especially since several alternatives or 

accommodations were tried out beforehand.
1885

 This case would most probably have been decided the 

same if there had been an explicit legal duty to accommodate for religious practices under Dutch law. 

In the US, when an employer faces undue hardship in accommodating an employee but has another 

job opening, an “accommodation by transfer” is often appropriate. In the Shelton case,
1886

 a nurse who 

for religious reasons refused to assist in abortions in the labor and delivery unit was offered a transfer 

to another hospital unit. The hospital was found to have met its duty to reasonably accommodate the 

nurse even though she preferred to stay in the same unit and trade shifts with colleagues. Considering 

this reasonable accommodation test effectively being incorporated within the indirect discrimination 

framework, thus it could be argued that under the Dutch interpretation of the anti-discrimination 

framework, adopting an explicit reasonable accommodation duty would have neglectable practical 

consequences –at least as far as specific effects of the legislation is involved.
1887

 When it comes to the 

general effects of anti-discrimination law, it may well enforce the legitimacy of accommodation 

requests and help normalize the provision of religious accommodations.  

 

As said, the GVB case, where both in first instance and in appeal the employee lost, can be considered 

somewhat of an outlier. This case concerned a tram conductor in Amsterdam
1888

 who was fired for 

wearing a cross-necklace, because that contradicted with the uniform code adopted by a recently 
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privatized transportation company in Amsterdam (Gemeentelijke Vervoersbedrijf; GVB).
1889

 The 

company argued the dress code was adopted in 2008 (one year after privatization) to display a more 

uniform and professional image and there was a ban on wearing visible neck chains over the uniform 

irrespective of whether it concerns religious symbols or not, which was also motivated by safety 

concerns. Staff could wear a bracelet or ring with a chain, just not an necklace. The tram conductor 

was a Coptic Christian, of Egyptian origin, with Dutch nationality who had been working at the 

company for 11 years with his golden cross visible before this incident arose (1998-2008), and sought 

to continue to wear this gold necklace with a cross of about 5 cm (relatively large, comp Eweida’s 5 

cent size cross necklace). Subsequent to the new uniform dress code being instituted, the tram 

conductor was asked to stop wearing it, was warned of the consequences and then suspending for not 

wearing the necklace under his uniform. Tram conductor took initiative to go to court (but not to the 

ETC) to get a declaratory judgment, since he did not regard to complete ban on visible necklaces and 

brooches to be necessary or proportionate to the aim of the uniform dress code, that is recognition, 

professional and clean appearance; he argued that there was a distinction to to the extent that the GVB 

did accommodate headscarves, even providing these to staff, something he as a Coptic Christian had a 

hard time with. He wanted to wear his chain above his uniform, not under it and the idea that the chain 

would be unprofessional looking he regarded as offensive. The Amsterdam Court as well as the Court 

of Appeal (Gerechtshof) dismissed the tramconductors claim. The measure was assessed under 

indirect discrimination. But the ban was seen as not unreasonable in light of the reasons provided by 

the employer and the limitation on the right to manifest religious beliefs, by visibly wearing a cross, 

could be considered to be necessary and proportionate to the legitimate purposes pursued by the 

company, namely safety, to reflect a professional image but notably not neutrality. Even in this case, 

the ‘accommodations’ provided by the employer were discussed: the company had paid for 

consultations with psychologist and offered to have bracelet or ring made for the employee. There can 

be some debate if these can be considered effective as reasonable accommodation (as it does not take 

away the conflict between work rules and the religious practice), but it is positive that at least the court 

addresses the issue of alternatives. On the headscarf/double standard argument, the Court of Appeal in 

Amsterdam held that the headscarf was integrated in the uniform and -unlike the necklace with cross- 

‘did not disturb the business look’: 

“Similarly to the subdistrict judge (kantonrechter), the Court of Appeal is of the opinion that this 

argument cannot be accepted. Wearing a chain with a cross over the uniform disturbs, as the GVB has 

argued, the business-like, uniform and professional character of company dress. For the headscarf, 
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which is incorporated within the uniform with the colors of the uniform and GVB-logo, this is not the 

case.”
1890

  

 

The GVB case is reminiscent of the British Eweida case; besides the fact that both concern the cross as 

religious symbol, the employers involved allowed Muslim women to wear a headscarf but did not 

allow the claimants to wear visibly a cross; the employees both complained about this double standard, 

but to no avail. Unlike ther British courts in Eweida though, the Dutch courts saw GVB’s measure as 

disadvantaging a group of Christians applicant belongs to who seek to visibly wear a cross. 

 

The GVB case was not presented to the ETC. Groen argues that the ETC would have assessed the 

proportionality different in this case, unlike the Amsterdam court which too easily overlooked the fact 

that for 11 years (two of which after the GVB became privatized) the tram conductor wore his cross 

necklace without problems.
1891

 Taking this element fully in account may have required the court to 

reconsider the necessity to ban visible necklaces in light of the stated aim of professional or 

representative appearance. If there had been no complaints in all that time, how can the restriction be 

considered necessary to achieve the aim? The court according to Groen too easily accepted the 

argument that wearing jewelry over uniforms violates a professional appearance, while the ETC (e.g. 

in ETC 2010-10 and 2005-162) has opinioned that dress limitations cannot be justified by reference to 

presumed, unfounded feelings or thoughts of customers. Groen further considers the labour law 

concept of ‘good employership’ (goed werkgeverschap) which would arguably have required the 

employer to provide some transition arrangement for long-term employees or some specific 

motivation in case it did not do this. Groen regards the argument that the headscarf unlike the cross 

cannot be worn underneath the uniform and for that reason the comparability argument fails or that the 

headscarf (in company colors and with logo) does not conflict with the appearance of professionalism 

to be peculiar.
1892

  

“Certainly, it may be that the employer decided to accommodate the headscarf in the uniform, but the 

question is what the reason was; as long as we do not know that, the situation of the [tram conductor] is 

not essentially any different than a moslima who wants to wear a headscarf: both for religious reasons 

want to wear a religious symbol which is visible to all. The fact that the moslima is being facilitated by 

the GVB and the [tram conductor] is not, appears as unreasonable to me, unless there is a good 

justification.”
1893

  

 

                                                           
1890

 Court of Appeal (Gerechtshof) Amsterdam 15 June 2010 (LJN: BM7410), para 3.16. 

1891
 See Note by L.C. Groen, ‘de kruistocht van de trambestuurder’, Annotaties bij Oordelen 2010, p. 447. 

1892
 Groen, p. 448. 

1893
 Groen, p. 448. 
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One such reason, which Groen would find acceptable, is that the headscarf is seen as an obligation 

while many Christians would not consider it an obligation to wear a cross and it would be 

unreasonable to require the employer to take into account such ‘facultative’ expressions of faith in 

advance. The framework under which the case was considered was the anti-discrimination framework; 

neither of the two courts analyzed the case under human rights (article 6 Dutch Constitution and 

Article 9 ECHR). 

 

Conclusion 

 

In the Netherlands, both at the level of the ETC and the Dutch courts, the prevailing penchant is 

towards accommodating religious symbols and dress in the workplace. The ETC examines the 

difference in treatment under company dress codes or decisions in a methodical way for its objective 

and reasonable justification and its proportionality with the restriction on an employee’s religious 

freedom. Protection against religious discrimination under the Dutch Equal Treatment Act includes 

protection for manifestations through religiously mandated dress.
1894

 Not surprising for an institution 

set up to promote diversity and enforce equality legislation, the ETC leaves considerable room for 

religious expressions by (mainly) minorities in the workplace. Headscarf bans are only accepted on 

narrow grounds, such as security considerations or inconsistency with an official government uniform. 

 

Concluding, once can argue the ETC’s line of reasoning in religious discrimination cases involving 

dress, particularly the most common case involving the headscarf worn by Muslim women, is highly 

accommodative and marks an ‘active pluralist approach’. The ETC’s collection of opinions, however, 

also reveals that this normative, aspirational tolerance towards this mark of otherness is not well-

established in the Netherlands: while more accepted than in Belgium, the wearing of a headscarf in the 

Netherlands is hardly ‘normalized’ in the area of employment.
1895

 Thus, in contrast to the case in 

Belgian case law, where the situation on the ground –the status quo- is legitimized, the Dutch case 

study reveals an institutional mechanism which uses anti-discrimination law to fight exclusions on the 

ground by –repeatedly- rejecting oft-heard arguments to justify discrimination and exclusion. 

The deep divide between the normative and the factual - between Dutch normative policy and what 

goes on non the ground- was also apparent from the Bruggen Bouwen report (2003-2004). With regard 

to the headscarf and other religious dress expressions, the Commission considered these to fall within 

each person’s personal choice and responsibility:  

                                                           
1894

 Infra, ETC nr. 1995-31, 7 August 1995. 

1895
 One can note the ETC has held in its opinions related to education that public school teachers are allowed to 

wear a headscarf on the job. The principle of the neutrality of public education does not entail its prohibition, on 

the condition that the teacher does not express her own religious views in the lessons. See e.g. ETC nr. 1999-

103, 22 December 1999. 
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“Solely when there are functional reasons (functionele gronden) a derogation to this basic principle is 

acceptable. Discrimination on this ground is obviously prohibited.”
1896

  

 

All the while, one of the persons whose testimony served as background for the report –described as 

‘Mr. Issaouti, 30 years old, Dutch Muslim citizen’- is quoted as saying: 

“ as a youngster I held on to the romantic image that in civilized countries of the Western World one 

respects other citizens, irrespective of race, religion or conviction. Well, a Young-adult, I now see a 

very different image of that same civilized Dutch society. My mother has been living in the Netherlands 

since 1973. When she walks the street, she is spit at and regularly scolded for terrorist. O yes, she wears 

a headscarf….You are made clear that perhaps you hold Dutch citizenship, but because you wear a 

headscarf, because you go to the mosque on Fridays, because your kids attend an Islamic school, you 

are retarded (achterlijk) and not really part of the Dutch society. 

…You fear that when you scrape away the fake-golden paintcover of your o so perfect dominant Dutch 

culture, you will find a rusty layer. A rusty layer of intolerance, a rusty layer of selfishness and a rusty 

layer of decay, narrow-mindedness and hypocrisy …you can’t bully away my identity.”
1897

  

 

While this may be a harsh critique of the ‘underbelly’ of Dutch society, it vividly illustrate the 

frustration felt by some minorities (interestingly, showing how the bullying of women has equally 

harmful shadow effects on the men in their lives, here a mother and a son) with what they seen on the 

ground. 

 

While the issue of religious dress in the private workplace in Dutch debate is perhaps considered 

largely settled,
1898

 it seems hardly so on the ground.  

With regard to religious dress, in 2009 the ETC noted two developments which were going in different 

directions. First, an encouraging development seemed to be that many companies had started to 

include a headscarf as part of the dress or work gear, e.g. in the company colors. Examples in the 

Netherlands are Hema and Ikea. On the other hand though, arguments of ‘representability’, image and 

also neutrality were being mobilized to restrict religious dress, particularly in front-office positions.
1899

 

If anything, the constant flow of requests for opinion to the ETC indicated that dress restrictions were 
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 Blok, p. 545 (part on recommendations). 

1897
 Blok, p. 95. 

1898
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fourth and fifth Dutch report on The implementation of the International Covenant on Economic, Social and 

Cultural Rights: the headscarf and access to the labour market”, November 2009, p. 8. 
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common practice in various workplaces, and that employers had negative attitudes towards 

headscarves. However, the strong signals the ETC sent out, by –unanimously- finding in favor of the 

employee and allowing much space for religious dress in the workplace under a strict understanding of 

the requirement of objective justification sets the Dutch case apart from the Belgian one, where 

Muslim women’s complaints are often denied –including by the CEOOR- and when pursued in Court 

have hardly been unequivocally successful. The Amnesty report discussed took into account the ETC 

and other support mechanisms which are available to victims of religious discrimination in the 

Netherlands, but instead does advise the Dutch government to take further efforts to make sure 

restrictions on dress remain confined to exceptional cases where necessity and proportionality are 

demonstrated, for instance through awareness-raising campaigns since the amongst ethno-religious 

groups awareness about anti-discrimination protections has been shown to be very low.
1900

 The Dutch 

government is, however, unlikely to step up such efforts, considering its political positioning and its 

statements since 2011, e.g. that “It is primarily up to citizens of this country to free themselves from 

discrimination and prejudices… countering discrimination is a civic duty.”
1901

 In the end, the tone 

towards the situation in the Netherlands seems much less harsh than regarding the Belgian situation, 

thanks to the institutional efforts of the ETC amongst others. And significantly, in 2013 the successor 

of the ETC, the Netherlands Institute for Human Rights, started a modest online awareness-raising 

campaign, perhaps as follow-up to the Amnesty report, entitled “At work you can wear a headscarf” 

(‘Op het werk mag je een hoofddoek dragen’), calling this a ‘firm statement which seeks to elicit 

reactions’.
1902

 

 

Saharso and Lettinga
1903

 regard the accommodative approach as fitting in the Dutch tradition of 

pillarization: “the legacy of pillarization makes religious identity claims highly legitimate in the 

Netherlands.”
1904

 Arguing that framing and regulating of veiling reflect national traditions of 

citizenship, they see the Dutch case that the relatively large presence of Muslim(a)s in the public 
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 AmnestyInternational, p. 109. There is also a recommendation to amend the Equal treatment Act to bring it 
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 AmnestyInternational, p. 56, referring to Minister of Security and Justice and the Interior and Kingdom 

Relations, Policy letter on anti-discrimination, 7 July 2011, p. 3. (Tweede Kamer, vergaderjaar 2010-2011, 30 

950 nr. 34.). 
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 Sawitri Saharso and Doutje Lettinga, “Contentious Citizenship: Policies and Debates on the Veil in the 

Netherlands,” Social Politics, 2008, Vol.15(4), pp.455-480. 
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somewhat moulded and broadened in a general ‘multicultural policy’ but it is mostly rooted in a group-centered 

approach to diversity. 
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debate and public opinion is also conducive to an accommodative approach. Even so, Saharso and 

Lettinga, looking at veil debates between 1999 and 2006, have noted two shifts in the Dutch debate. 

First, a shift from the neutrality frame (e.g. the veil being discussed in terms of state neutrality) 

towards gender equality frames resonating louder. Under the latter frame, the veil is associated with 

concerns about social cohesion, integration, and the moral limits of public behavior. Second, they see 

the Dutch multicultural citizenship tradition being ‘under pressure’ and always contingent on “power 

relations between political parties and political events on a national and international level”. Giving 

pillarization such prominent explanative weight would make of the Belgian case somewhat of a 

paradox, since there too there is a legacy of pillarization. However, in Belgium pillarization (arguably 

today having even more traces than in the Netherlands) is rarely employed as argument towards more 

accommodation for ethnic minorities. And in Belgium too, there is a large presence of Muslims in 

society, but these are largely negatively portrayed in the media.  

 

1.3.4. Accommodating religiously distinct dress in the British workplace: progressive cases law 

guiding a more normalized tolerance on the ground 

 

 

Unsurprising for a country which is often praised for its pragmatic and accommodationist stance 

regarding minorities and where even judges,
1905

 police officers
1906

 and public teachers are free to wear 

religious dress on the job, the UK’s case law provides considerable space and legal protection for 

Muslim women and other religious minorities to live out and express their faith in the workplace. 

Where restrictions have been accepted, it has been on the basis of health and safety (scope of which is 

interpreted very broadly), not on the basis of ideological notions of neutrality. However, the issues 

have been more controversial with regard to symbols of the Christian faith, with the Eweida and 

Chaplin cases making it up to the ECtHR and shining some light on the British approach to the 

accommodation of religious dress, an anchor position often juxtaposed with the French way of 

managing religious diversity. 
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 In 2003, Rabinder Singh QC became the first high court judge to sit with a turban (as well as the youngest 

person to sit as a high court judge) Clare Dyer, “High court judge will be first to wear turban,” The Guardian, 23 
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requirements, or the overall standards as set out in the Standard Operating procedures.”   

http://www.judiciary.gov.uk/Resources/JCO/Documents/Training/2009_etbb_3_religon.pdf


 426 
 

It can be said that UK law and practice does not strongly distinguish between private and public sector 

employment, in particular when it comes to religious dress.
1907

 There is no general legislation on 

religious dress in employment settings, but some (piece-meal) dress accommodations are poured in 

legislative form, such as in the case of exemptions for Sikh dress codes for motorcyclists and building 

site workers
1908

 which is relevant as it allows Sikhs to be employed in an number of jobs such as goods 

delivery and construction.  

One can expect some level spill-over effect from the public to the private sector, which in the UK 

would mean that (in comparative perspective) generous and pragmatic accommodations to meet 

religious and cultural needs of public servants, even in sensitive positions as the police force, affects 

what private employers are willing to consider. Perhaps there is also a, which can account for part of 

the generally accommodative stance on the ground, which has appeared from sociological 

interviews.
1909

 

 

Religious dress cases in the UK 

 

Legal challenges to workplace dress requirements or prohibitions have arisen with greater frequency 

in public sector employment and in educational contexts where uniforms are often required, but they 

are by no means absent in private employment contexts. Claims can now be brought under the 2010 

Equality Act, implementing Council Directive 2000/78/EC, as well as under human rights law (the 

Human Rights Act 1998, allowing British courts to rule on issue of compliance with Strasbourg 

jurisprudence). Thus, the same dual legal framework can be utilized in the UK when formulating 

claims with regard to religious interests in the workplace. In practice, most cases involve a much more 

extended analysis under the anti-discrimination framework than under the human rights frame.  

In relation to labour law in general, Davies notes that “At least in labour law, the HRA has not had a 

major impact because it has not been accompanied by the development of a human rights culture….it 

may take some time to transform the HRA from an underused statute into a major part of the United 

Kingdom’s constitutional fabric.”
1910

 One reason for this under-utilization of this instrument is the 

                                                           
1907
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historic dynamics between individual rights and collective action strategies. English law historically 

saw trade unions and collective bargaining as the mechanism for the protection of workers. Individual 

legal rights were added starting the 1970s, with the Industrial Relations Act of 1971 (unfair dismissal 

protection; now consolidated in the Employment Protection (Consolidation) Act 1978), Equal Pay Act 

1970, Sex Discrimination Act, Race Relations Act 1968 and 1976. “Those academics who continued 

to favor collectivism regarded this legislation as creating a ‘floor of rights’ on which collective 

bargaining could build.”
1911

  

In the 1980s, individual rights were used to undermine the trade union movement so that “it is not 

surprising that many English labour lawyers regarded the HRA with suspicion” when it was adopted 

in 1998. “They feared it would entrench English law’s individualist approach and make collective 

reforms unattainable.”
1912

 However, this may not be true for basic protection against discrimination 

and unfair dismissal, but rather when it comes to “individual rights in trade union law in 

particular.”
1913

 (‘negative’ rights to refuse to join a union, to participate in strikes and other actions). 

 

In the area of religious dress accommodations, the Eweida et al. affairs before the ECtHR may help 

trigger the heightened use of the Human Rights Act 1998 in the future, allows British courts to rule on 

issue of compliance with Strasbourg jurisprudence. These cases are dealt with by the Employment 

Tribunal (ET, in employment related cases, formerly industrial tribunal) and the Employment Appeals 

Tribunals (EAT), but can go as high up as the Court of Appeal and the House of Lords/Supreme 

Court.  

The Equality Act 2010 superseded previously applicable legislation notably the Race Relations Act 

1976 and Equality Act 2006, and some secondary legislation. Before the 2003 Regulation prohibiting 

discrimination on the basis of religion or belief, religious dress and grooming claims were framed 

under the Race Relations Act as racial discrimination. This was successful for groups such as Jews and 

Sikhs where religion and race largely overlap. In other cases, e.g. Muslims and Rastafarians, this 

strategy was unsuccessful since race and religion do not necessarily overlap in the same way. In 

Crown Suppliers (Property Services Agency) v Dawkins,
1914

 a Rastafarian who wore his hair in 

dreadlocks was refused employment as a van driver by a government agency when he indicated that he 

was unwilling to cut his hair. He complained of unlawful direct and indirect discrimination on the 

ground of his race, contrary to the provisions of the provisions of section 1(1)(a) and (b) of the Race 

Relations Act 1976. An Industrial Tribunal upheld his complaint, considering that Rastafarians were 
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an ethnic group as stated in the leading House of Lords case of Mandla v. Dowell Lee.
1915

 The 

Employment Appeal Tribunal, by a majority, allowed an appeal by the government agency and the 

applicant’s appeal to the Court of Appeal was dismissed. The Court of Appeal considered that there 

was nothing to distinguish Rastafarians from the rest of the Afro-Caribbean community so as to render 

them as a separate group defined by reference to their ethnic origins. Further, a 60-year history was 

not sufficient to amount to a ‘long shared history’, one of the essential criteria set out by the House of 

Lords in the case of Mandla v. Dowell Lee.  

 

Notably, classic private workplace headscarf cases have been raised in rather unclassic (unexpected) 

settings. For instance, in Noah v. Desrosiers t/a Wedge (2008)
1916

 a Muslim girl who habitually wore a 

headscarf on the basis of her religious beliefs was denied a job in a hairdressing salon. The owner of 

the hair salon argued it was necessary for stylists to display their own haircuts when at work in order 

to promote the salon’s business and that wearing a headscarf was not compatible with that 

requirement. This argument thus basically came down to a occupational requirement. The 

Employment Tribunal considered this under the Employment Equality (Religion or Belief) 

Regulations 2003, in particular the provisions regarding indirect discrimination (having an open 

justification regime). While the Tribunal considered the hair salon’s argued motivation to be a 

legitimate aim, it held that this was achieved in a disproportionate way. The requirement for stylists to 

show off their haircuts was not a core requirement of the job and it would be up to the salon owner to 

carry out an actual assessment to show that her stylists not showcasing their own hairstyles would pose 

an actual risk to the business. Considering the arguments did not raise to such level, the job applicant 

was successful in her indirect discrimination claim against the hair salon. 

 

In a widely reported case related to education,
1917

 Azmi v. Kirklees Metropolitan Borough Council,
1918

 

Mrs. Azmi, a bilingual teaching assistant of Islamic faith working at a Church of England school, was 

dismissed for refusing to remove her full-faced veil/niqab whilst teaching in the presence of male 

teachers. The Employment Tribunal dismissed her claims of direct and indirect discrimination 

under regulation 3(1)(a) and (b) of the Employment Equality (Religion or Belief) Regulations 2003 

(applying Council Directive 2000/78/EC) and that decision was upheld on appeal by the 
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Employment Appeal Tribunal.1919
 The requirement to show one’s face was motivated by the aim to 

provide effective education to the already vulnerable, disadvantaged children at the school, one 

considered very legitimate by the courts. Importantly, the evidence presented proved that the children 

needed to be able to see Mrs. Azmi’s face in order to communicate well with her since obscuring the 

face and mouth impeded effective teacher-pupil communication. Thus, the requirement was 

necessary. Asking Mrs. Azmi to remove her face veil whilst teaching was also held to be a 

proportionate means of achieving that aim. In particular, Mrs. Azmi was only required to remove her 

veil when teaching the children but was free to wear it at all other times. While the Azmi case did not 

involve a typical private setting and the typical minority dress in such cases (the hijab), or precisely 

because of these two elements, it can be considered as revealing as to the general effects of equality 

law in Britain. For one, even the full-faced veil was initially accepted at a school associated with the 

majority Christian faith, even if it was later prohibited (however, only for part of the employees job 

functions) as part of a ‘no face veil when teaching rule’. One could consider that a fortiori at least the 

same tolerance (and most likely more) would be given for a much less extreme form of dress (the 

hijab, the Sikh turban, the Jewish kippah…) in private sector settings. 

 

 

Other interesting (but lesser known) cases have been reported in local newspapers.
1920

 In a little known 

(unpublished) case from 2010,
1921

 a bakery in the English town of Grimsby was found to have 

discriminated against a headscarf-wearing Muslim woman on religious grounds. The woman had 

agreed she would remove her headscarf at work for hygiene reasons and eager to do so at the induction 

day at the bakery, but was then turned down. An Employment Tribunal in Hull she found she had 

suffered religious discrimination since there was no other reason for her not being invited back to the 

induction day.  

 

The diversity of religious issues, related to a variety of religions besides Islam, characterizes the 

British (and Dutch) situation much more than Belgium, where religious dress legal disputes have 

focused on one aspect of the practice of Islam in Europe namely the headscarf. As noted in the 

introduction, what essentially were religious accommodation cases have been a feature of the UK 

social relations reality for some time, at least since 1969 when a ban on turbans and beards was 
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retracted by the UK Wolverhampton's Transport Committee following a heated conflict with several 

of its Sikh conductors and drivers, in which Sohan Singh Jolly, a Sikh group leader had even 

“threatened to burn himself to death in protest.”
1922

 After resolution, the matter was laid to rest and 

was never introduced in court. While luckily not all cases get so heated, legal cases involving religious 

dress and other issues have undeniably become more frequent in recent years. This may be in part 

because of the growing religious diversity and assertiveness amongst religious minorities in Europe 

but also because of developments in the legal frameworks available to claimants.  

 

Grooming standards and religious discrimination in the UK 

 

Grooming issues have also been handled by the UK courts. Historically, employers were given some 

leeway to restrict employee facial hair when such was motivated by hygienic reasons (e.g. in the food 

industry). In a number of Employment Appeal Tribunal cases from the late 70s and early 80s rejecting 

claims by Sikh employees (or prospective Sikh employees) in the food industry who did not want to 

shave their beards.
1923

 In Singh v Rowntree Mackintosh [1979] IRLR 199, [1979] ICR 554, EAT (a 

Scottish case) and Panesar v Nestle [1980] IRLR 64, CA –which were both decided within a few years 

of the Race Relations Act 1976
1924

- the Employment Appeal Tribunal and Court of Appeal 

respectively gave more deference to the employers’ justifications for facial hair restrictions based on 

health and safety requirements in the food industry. Considering the substantial upgrades in legal 

protections for religious convictions and practices, and perhaps also evolved social acceptance 

standards in the British workplace, it has been argued that “the court’s reasoning in such cases is 

unlikely to be followed today given the development over the last thirty years of protection against 

discrimination on the grounds of religion or belief.”
1925

 However, in a 2007 case,
1926

 the dismissal of a 

Rastafarian driver for wearing dreadlocks was not seen as discrimination contrary to the Employment 

Equality (Religion or Belief) Regulations. Taking the general required standard of tidiness for all 

drivers as a ‘criterion or practice’ under scrutiny, it was held that a requirement of tidy hair is a 

proportionate means to achieving the aim of a presentable appearance to customers and clients. 
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In a more recent (unreported) Employment Tribunal case, from 2011
1927

 the discrimination and 

harassment claim of Hannah Adewole, a midwife who objected to wearing scrub trousers based on a 

biblical command in that women should not wear men's clothing sought to wear scrub dresses while 

working in the operating theatre, was rejected. Though it was recognized that the policy put her at a 

disadvantage in comparison with, for example, Muslim midwives who had no such religious objection 

to wearing scrub trousers (and who were allowed to wear hijabs over their uniforms), the Barking, 

Havering and Redbridge University Hospitals NHS Trust’s dress code in light of the legitimate aim of 

preventing infection in operating quarters was considered justifiable as a proportionate means.  

 

The case of Nadia Eweida has already figured prominently in this analysis.
1928

 The devout Christian 

British Airways employee nearly lost her job for refusing to remove a cross on necklace she wore 

above her uniform at London’s Heathrow airport. The Court of Appeal famously ruled that she could 

not succeed in her claim of indirect discrimination because she could not prove the measures had 

resulted in a group disadvantage (as she was seemingly the only one who made an issue out of 

wearing a cross)( and, if she could, it would have been proportionate), but the ECtHR following a 

human rights analysis under Article 9 ECHR effectively reversed in her favor. In Chaplin
1929

 health 

and safety considerations were considered legitimate aims in a hospital setting and the restrictions on 

wearing a cross-necklace –a risk if an elderly patient pulled or held on to it- was a necessary and 

proportionate means of achieving such.  

 

Similar to the existence of cases, the non existence of case law may also reveal elements of what goes 

on on the ground. One can imagine that because of the more progressive mentalities on the ground, 

certain claims are simply not being raised since there is non-problematic accommodation for religious 

dress in practice. In this sense, widespread general effects of legislation (e.g. where legislation codifies 

or only validates what already was the case before its adoption) may preclude the need for specific 

applications of anti-discrimination law. To its extreme, one could imagine a law perfectly clear, 

understood, accepted and complied with by the relevant actors would lead to no disputes or litigation 

at all. However, most likely a place where anti-discrimination law is ‘obsolete’ to that extent does not 

exist today. 

 

1.3.5. Comparison/ Conclusion 
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http://www.law.cf.ac.uk/clr/networks/lrsncd11.html. 

1928
 Eweida v British Airways plc [2010] EWCA Civ 80, [2010] I.C.R. 890. 

1929
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In the absence of guidance from the ECtHR and the ECJ, the issue of religious dress in the private 

workplace thus remains—for the time being at least—in the hands of the national states and 

judiciaries. National courts across Europe are dealing differently with the growing visibility of 

religious pluralism and especially Islam in the workplace.  

In the absence of general legislation in this area, the general and broader principles of religious 

freedom and non-discrimination on the basis of religion or belief are the essential guidelines whenever 

religious dress practices clash with private company dress codes. The challenge faced by national 

courts—called upon to interpret and apply general human rights principles and protection against 

religious discrimination—is to find a “subtle balance” between the religious interests of the individual 

employee and other conflicting values, freedoms and rights.
1930

 An array of issues must be balanced to 

determine the proportionality of restrictions, an exercise which calls for an in concreto assessment of 

the case. 

 

Needless to say, this assessment is embedded within particular legal cultures, including various 

models of Church–State relationships and political/societal ambivalences towards religion, religious 

diversity and integration. It may be that considering the background, a uniform response is not 

warranted or desirable in countries so diversified in respect to historic contexts, religious composition, 

integration patterns and policies. However, in the area of employment, the issue of the [legal 

protection for] wearing of religious signs in the European Union has been called “particularly 

heterogeneous and confused.”
1931

 

 

While with regard to religious dress, legal controversies in Belgium have centered around the 

headscarf, in the Netherlands and Britain both the religions involved and the dress/grooming issues 

involved in legal cases are more diverse.  

 

Even though the Employment Equality Directive has arguably introduced a convergence in 

terminology and framework, it has not produced uniformity as far as the level of protection in the 

workplace for religious manifestations by employees. The different results achieved in Belgium, the 

Netherlands and Britain in comparable headscarf–employment conflict scenarios illustrate that the 

shared discrimination framework does not necessarily ensure harmonization of protection throughout 

the EU. Where in the Netherlands the concept of indirect discrimination has allowed the ETC and 

Dutch Courts to insist on a level of accommodation for religious dress as though there had been an 
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pays de l'Union européenne, p. 24. 



 433 
 

explicit legal duty to accommodate (the explorative approach) , Belgian case law is far from doing the 

same. Belgian courts have held in quite unequivocal terms that the concept does not entail any duty for 

employers to offer employees (e.g. who request to wear religious dress in violation of expectations or 

policies) any form of accommodation, including offering an alternative position with the company 

where that would be possible.
1932

 The Belgian Centre for Equal Opportunities and Opposition to 

Racism has argued against adopting a reasonable accommodation duty, instead seeking to rely entirely 

on voluntary concessions by employers.
1933

  

Thus, with no explicit duty of reasonable accommodation under either the Belgian Anti-

Discrimination Act, the Dutch General Equal Treatment Act 1994 and the Equality Act 2010, the 

situation “on the ground” is considerably different in these European countries. In Dutch cases,
1934 

the 

efforts of employers to look for solutions to keep the employee on the job are considered central and 

alternative avenues are even proposed by the ETC. For instance, when a Muslim woman was denied a 

job at a call centre because the employer was of the opinion that the sound transmission over the 

headset would be of lesser quality when worn over a headscarf (thus lowering the quality of the 

communication between phone operator and customers), the ETC proposed a (cost-free) alternative 

that would satisfy both employer and employee but which they had overseen themselves. Namely, the 

headset could be worn under the headscarf.
1935 

In Britain, similarly, such efforts on behalf of 

employers are considered mandated under the prohibition of indirect discrimination. 

In Belgium, by contrast, in an employment dispute between a private employer and a saleswomen who 

sought to wear a headscarf on the job in a large bookstore, the court found it pointless to look into 

whether the parties considered a possible transfer to a “back office position” since “there exists no 

duty of reasonable accommodation.”
1936

 The Antwerp Labour Court of Appeal referred to this decision 

for its position that the employer, a large multinational outsourcing receptionist and security services, 

need not offer the receptionist fired for seeking to don a headscarf on the job an alternative back office 

position with the company.
1937
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Thus, while certain national decisions hold that the right to non-discriminatory treatment (and thus 

free of indirect discrimination) in the workplace implies a willingness and effort by the employer to 

provide a level of accommodation for the religious beliefs and practices of his employees, other 

decisions reject such approach altogether, irrespective of the burdensomeness of the standard of 

reasonable or disproportionate. The Dutch and British approaches are preferable both from an equal 

rights perspective as well as from an economic efficiency line of argument. The Belgian approach fails 

to recognize that offering an existing employee some accommodation can also be to the employer’s 

advantage (e.g. someone familiar with and already trained in the company can remain a valued 

employee in an alternative position within the firm).  

Further, in contrast to the Netherlands and Britain where arguments based on neutrality are rarely 

accepted when advanced by private sector employers, Belgian courts have readily taken sides with 

employers who stand behind an exclusive interpretation of this mystifying concept in eradicating any 

‘pluriformity,’ ironically sometimes in the name of ‘tolerance’ towards diversity. The mushrooming of 

company neutrality policies, supported by broad social intolerance and judicially embraced, is having 

considerable harmful exclusionary effects on religious minority groups. Neither in its understanding 

nor in its effects, neutrality can be considered neutral or value-free. In the area of religious dress, it has 

thus become urgent to mobilize the full protective potential of existing laws to desist the exclusionary 

effects on Muslim women wearing a headscarf.  

From a EU-wide perspective, this divergent case law -based on similar factual situations and legal 

frameworks as to the accommodation of religious dress in the workplace- has a number of 

consequences for EU law – since it nuances the harmonizing effects of EU law- and the EU project as 

a whole –since the freedom of movement of Muslim women within the EU is inhibited. 

 

1.4. CONFLICTING TIME DEMANDS: MAKING TIME FOR RELIGION 

AND WORK IN BELGIUM, THE NETHERLANDS AND BRITAIN 

 

1.4.1. Introduction 

 

Despite the secularization of large segments of the European population, “[i]t is nonetheless the case 

that many aspects of social and cultural life are rooted in Christianity.”
1938

 This notably includes the 

organisation of time in society, and in particular “the rhythm of working life”: 

“Thus, Sunday is a non-working day for the majority of workers in all the Member States and most 

public holidays coincide with major mainstream Christian festivals. To turn that statement around, a 

Christian worker is unlikely, most of the time, to find that the demands of normal work schedules 

conflict with the requirements of religious observance in any European Union country. The same is not 
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true for other religions, whose holy day may fall on Friday or Saturday and whose major religious 

festivals are not recognised in national calendars.”
1939

  

 

In European countries, besides Sunday being the day of rest, public holidays are a mix of religious and 

other significant days without explicit religious connotation, with the religious holidays following the 

schedule of the majority religion and even dominant strand of Christianity. In Belgium there are 

twelve official public holidays.
1940

 The non-religious days are New Year’s day, Labour day, National 

Holiday, Armistice Day; the religious holidays are: Easter, Easter Monday, Ascension, Pentecost, 

Pentecost Monday, Assumption of Mary, All Saints, and Christmas.
1941

 Generally, the lack of 

recognizing minority religion’s holidays may be stated to have a social effect in that it causes low 

awareness of the existence and times of non-Christian holidays. Public holidays in the Netherlands are 

also a mix of religious and non-religious days (Easter, Easter Monday; Ascension Day; Pentecost, 

Pentecost Monday; Christmas; and boxing day; New Year’s Day; King’s Day (formerly Queen’s day); 

Liberation Day (once every 5 years)) 

Public holidays in the UK, other than bank holidays declared by Royal proclamation, vary every year 

(New Year's Day, Good Friday, Easter Monday, Spring Bank Holiday, Summer Bank Holiday, 

Christmas Day, Boxing Day). 

 

Further, even the public holiday systems in France and Turkey, known for their strong secularism, 

reflects the majority religions in those countries. These holidays schedules can entail a significant 

inconvenience and disadvantage for minority religious groups who wish to observe their minority 

religious holidays. This is an area of social regulation that clearly lacks any ‘neutrality’. Despite the 

formally non-discriminatory character of legislation, public time schedules do disadvantage minority 

groups considerably, who must adapt to the dominant schedule or find alternative employment which 

may not be as easy to find, in particular in certain sectors as education. 

 

As a result, indeed, one can expect employees belonging to a religious minority, whose needs may 

conflict with the dominant working life rhythm, to face important (and perhaps repeated) challenges 

when they seek participate in the mainstream workplace while staying committed to their religious 
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convictions and practices. This is while the right to ‘observe days of rest and to celebrate holidays and 

ceremonies in accordance with the precepts of one's religion or belief’ is a recognized aspect of the 

fundamental right to freedom of religion.
1942

 Depending on the nature (from irreconcilable to merely 

inconvenience) and the recurring nature of these conflicting time demands, employees in reality face 

more or less difficulties integrating and participating in the mainstream workplace.  

One may thus think accommodations are more generously granted to minority employees, but this is 

not always the case. Commissions set up to offer recommendations on how to manage 

multiculturalism such as the Staci Commission in France and the Roundtables for Interculturality
1943

 in 

Belgium have made proposals to ‘pluralise the holiday schedules’, so as to create more systematic 

ways to accommodate minorities, but these suggestions were met with much objections and even 

hostility and have not been followed up on.
1944

  

 

 

But with changes in working time standards, with labour market ‘flexibilisation’
1945

 as key word, time 

demands pressures affect all staff including the (non)religious majority and similar accommodation 

issues for reasons of religion or belief could also be arise for any employee, not merely religious 

minorities in a country. This observation is born out by various religious time cases in Europe as well 

as in the U.S. and Canada involving Christians (even those of the majority denomination).
1946
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In the Netherlands and in the UK
1947

 a number of cases have revolved around practicing Christians 

who objected on religious grounds to working on Sundays, which has generally been the established or 

customary rest day across Europe. In fact, it may be that white majority workers are able to raise such 

claims since they are generally in a better employment position. When people find themselves in more 

tentative employment situations, they can rarely afford to raise such issues. 

 

Besides religious dress accommodation, requests for time off –e.g. on or before religious holidays, 

weekly Sabbath, prayer time- are the most common single issue in the case law, as born out in 

sociological studies,
1948

 and there also less common/recurring time-related situations such as the issue 

of bereavement period after the death of a close family member.
1949

 

 

Religious time accommodations may not raise the same type of fundamental rights conflicts as is at 

times argued with regard to religious symbols and issues touching upon the relations between men and 

women, such as refusal to shake hands. Often an employee asks to be excused from work to observe 

religious duties (e.g. religious holidays) elsewhere, away from the workplace. It is however also 

possible that employees request time and a place to pray in or near the workplace, in which case 

religious time coincides with ones regarding facilities (but this need not if there is general break time 

which can be taken up for prayer). Still, resistance to ‘special arrangements’ can and does occur, often 

based on arguments rooted in a formal concept of equality. Objections to any ‘special’ exemptions or 

arrangements are certainly understandable too in light of the fact that religious time requests can 

coincide with and enter into competition with other time accommodation demands from co-workers.  

Indeed, religious time conflicts should be considered as one particular instance of the challenge all 

people face in reconciling work with other commitments. Across the world, workers and their families 

struggle to reconcile working life with family life (including caring for children or elderly dependants) 

or other aspects of social life and personal commitment. Religion is amongst those extra-professional 

aspects, which can falls together but also conflict with family life and/or social engagements at times.  

 

While the issue of ‘special requests’ for time off for religion or belief reasons can occur, it must be 

noted that similar to all workers, the religious employee can often make use of general, non-specific 

rights or company options to accommodate him/herself (e.g. taking up vacation time, unpaid leave 
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etc.). In the case of religious time accommodation, working time protection is being tied up to a 

substantive civil-political fundamental right. 

Certainly, religious employees also benefit from general working time rights protections for 

employees under labour law or collective agreements (e.g. in the shape of specific daily and weekly 

hour limits, days off, vacation days,…), so that the basic coping mechanism may be to utilize non-

specific right to accommodate one’s religious schedule and needs without resorting to specific 

requests or dispute resolution mechanisms including litigation. This observation –particularly relevant 

in jurisdictions with high levels of general labour law protections- should in part account for 

nonavailability of case law, despite the recurrence of the issue on the ground.
1950

 At times though, 

when this is unavailable or insufficient
1951

 the employee turns to specific accommodations under 

labour law, non-discrimination law and/or human rights.  

 

Many protections of working time apply to all workers and in all circumstances, and in that sense are 

universal to all human needs. This makes all workers are beneficiaries of working time protections. 

There are considerable variations worldwide. These protections are arguably much stronger in Europe 

than in the U.S., where the only overtime rule is considered the time-and-a-half after 40 hours rule 

(that moreover only applies to some workers).
1952

 The EU has adopted important working time 

protections (the UK, where average weekly workhours at the highest in Europe, at having opted out of 

these) and these will also benefit religious workers quite directly. This means that under a more 

protective system, religious time accommodation requests may not come up as frequent as under a 

liberal working time regime which gives employers all discretion and flexibility. In the latter case, 

religious employees may be perceived to have special rights that the general working force does not 

and that may create tensions. Generous arrangements for all employees may make additional religious 

time accommodations suspect. Yet that does not mean that an elevated level of protection can prevent 

any such friction, as the organization of time, including at work, is one area where majoritarian 

standards and needs are most taken into account. (even with support from ILO
1953

). Despite 

intersections with working time protection under traditional labour law, including ILO Conventions, 

when it comes to accommodations for religion or belief human rights law is the more targeted 

instrument to address specific instances where workers may feel restraints and conflicts with working 

life but cannot find sufficient or adequate- solutions through the general labour protections to adapt 
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 See ILO C.106 article 6. 
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work schedules to religious needs. So one can debate in which system there is more need for specific 

religious accommodations: under a less protective working time regime requests from religious 

workers may come up more frequently, but this may have to do with the general lack of protections for 

all workers. On the other hand, in a relative high protective system, such as in Europe, religious time 

accommodations may point to the inadequacy, from the point of view of religious minorities, of the 

general majoritarian-oriented labour law protections.  

Besides these legal instruments, obviously it can also be a voluntary, and sometimes strategic, move 

adopted by employers to attract certain kinds of workers by creating a family-friendly or 

accommodating workplace and law and policy can stimulate or make these less attractive these as 

well.  

 

Overtime is one case in point. Being required to work overtime can be disruptive for parents and those 

with childcare duties, but the impact “is not confined to workers with family responsibility. It can 

restrict the involvement of all workers in any social, community or educational activity that needs to 

be planned in advance.”
1954

 Overtime can also become a problem for employees with religious 

commitment, and this shows that they too benefit from overtime regulations and protections, and thus 

have all interest in a ‘floor of rights’. The less general protection, the more likely that religious time 

accommodation requests will appear necessary to be able to observe religious days of rest, religious 

holidays or festivals or to attend religious services. Religious workers may have an interest in a 

particular technique of time regulation: for instance, a right to refuse overtime hours
1955

 for religion or 

belief reasons will be of more use than criteria and maxima for overtime or wage premia. (although it 

cannot be excluded that religious workers, in some circumstances, may choose to work overtime in 

case there is a wage premium involved). 

 

As demands based on labour market flexibility rise and labour law fails to keep up protections for all 

employees though, the relevance of specific protections may increase. Discussing recurring themes in 

debate on the modernization of labour law, McCann notes the current shortcomings: 

“The failure of labour law to protect these workers persists, and is even intensifying as responses to the 

pressures of globalization embrace a paradigm of flexibility that valorizes unhealthy and antisocial 

hours.”
1956 
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Since the regulation of working time has traditionally been the subject of labour law (indicated by the 

first ILO Convention in 1919), and the reconciliation of work and private life is again at the 

forefront of labour law today, it is advisable to start with labour law perspectives. What does 

general labour law bring to the fore to protect the rights of those with particular needs based on 

religion or belief? How do labour protections protect and accommodate all workers in general, or 

specific categories of workers? Does labour law leave holes which necessitate additional protection 

when it comes to religious employees? And, since different protection systems add to the equation for 

this particular group, how do labour law standards (whether seen as human rights, non-discrimination 

law or as separate) interact with human rights and non-discrimination law which can be considered as 

more specific tools to assist religious workers in particular? 

 

The relevance of trade unions is magnified with regard to the topic working time since time 

negotiations have traditionally figured prominently amongst union efforts, utilizing collective 

bargaining as the mechanism on behalf of the collectivity of workers. Working time protections –

including under international labour law- are largely a result of these efforts. But “[a]s majoritarian 

organisations, trade unions were not always good at protecting workers in minority groups.”
1957

 The 

union’s collectivist strategy can at times conflict with the individual rights approach.  

 

1.4.2. Making time for the worker: (international) labour law, human rights and non-

discrimination law  

 

Working time protections have been “central to labour law since its inception.”
1958

 Measures that 

allow individual workers to adapt work schedules in line with their diverse needs are a recurring theme 

in debate on the modernization of labour law. McCann speaks of a newly prominent theme in working 

time regulation, the notion that individual workers should be entitled to ‘a degree of choice over their 

working hours’ and this topic certainly falls into that. 

 

(International) labour law sets the framework in which any negotiation for working time 

accommodations takes place. Importantly though, there is no lucid line between labour law, human 

rights and non-discrimination and there are many intersections.
1959

 Some labour laws may be regarded 

as part and parcel of what human rights are about (‘labour rights as human rights’ as an approach 

strengthened since the Declaration of Philadelphia of 1944) and particular working time regulations 
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can be considered a component of non-discrimination law (which itself can be seen as falling under 

human rights) since they address the situation of certain vulnerable employees which tend to be 

disadvantaged in the workplace, for instance protections for part-time or fixed-term employees which 

are most relevant for women in the workplace. 

The prominent example showing that -besides working time regimes- human rights and non-

discrimination law have in fact for some time been “a source of rights for individual workers to 

influence the scheduling of their working hours”
1960

 is sex discrimination law, interpreted to allow 

mothers to adjust working schedules so they can reconcile their jobs with caring duties, such as in the 

leading UK sex discrimination case of London Underground Ltd v Edwards (1997).
1961

 In that case, a 

long-time female train driver of the London Underground was faced with an overhaul of the rostering 

system, with some shifts being extended and staff cuts. This created considerable difficulties for her as 

a single parent. Recognizing difficulties for workers in Ms. Edwards’ position, the employer 

considered introducing a separate schedule for single parent which would allow them to work only 

‘social hours’ (called the ‘single parent link’), but this was shot down by the trade unions who 

preferred the provision of crèches instead and –as the Court of Appeal would say later- the employer 

succumbed to the predominantly male workforce. Ms. Edwards saw herself forced to resign and sued 

her employer for (indirect) sex discrimination under the Sex Discrimination Act 1975. Both the 

Employment Appeal Tribunal as the Court of Appeal found in Ms. Edwards’ favour because the 

proportion of female train operators who could comply with new rostering arrangements was 

‘considerably smaller’ than the proportion of male train operators (calculating 95,2% of the female 

operators (20 out of 21), as opposed to 100% of the 2,023 male operators; so interestingly Ms. 

Edwards’ personal inability to comply was sufficient to prove a disparate impact on women, namely 

that a ‘considerable smaller’ proportion of women could comply
1962

.  

The Court of Appeal held that employers can adapt work schedules but need to be attentive to 

potential hardships caused for its staff. Court of Appeal clearly would have wanted to see a time 

accommodation and found the employer’s approach towards Ms. Edwards undefendable, stating  

“the more clear it is that the employers unreasonably failed to show flexibility in their employment 

practices, the more willing the tribunal should be to make a finding of unlawful discrimination.”  

 

                                                           
1960

 McCann, p. 521. 

1961
 London Underground Ltd v Edwards (No 2) [1997] IRLR 157. 

1962
 The Court of Appeal held that “It is not appropriate to lay down a rule of thumb defining what amounts to a 

proportion which is ‘considerably smaller’ for the purposes of determining the potentially discriminatory nature 

of a requirement or condition. … an area of flexibility (or margin of appreciation) is necessarily applicable to 

whether a particular percentage is to be regarded as substantially smaller in any given case.” In this case, one 

woman being affected (the complainant) was considered sufficient. However, there were corroborating 

conditions, including the fact that no man was apparently inconveniences despite the strength in numbers and the 

sociological fact that women are more often single parents. 
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Interestingly, the new rostering scheme by London Underground could have also created problems for 

Christian workers since under the new system, Sunday had become part of the working week. At the 

time of the case (in 1992, when Ms. Edwards resigned) however no prohibition of indirect religious 

discrimination was applicable in the UK, so that the fundamental right to religious liberty would have 

been the only framework for religious employees to turn to. However, under the then-case law of the 

Strasbourg organs the freedom to resign would have been considered sufficient to guarantee that a 

worker can practice his or her religion. Thus, had Ms. Edwards objected to the Sunday as workday or 

to the shift based on religious reasons, she would most likely not have prevailed. But even today, it is 

not crystal clear that a religious Ms. Edwards would in fact prevail in court, even though the legal 

instruments and case law have considerably advanced in her favor since. 

 

Further, it has been said that Work Time Directives form ‘an interesting part of the EU anti-

discrimination story’: 

“The adoption of the Part-Time Work Directive and Fixed-Term Work Directive … in the late 1990s 

are also an interesting part of the EU anti-discrimination story….But unlike the Article 13 Directives, 

they are related to the characteristics of the work rather than the personal characteristic of the 

employee…”
1963

  

 

McCann makes the bridge from sex discrimination laws to religious freedom, noting that  

“[l]ess often recognized [than sex discrimination cases] in the labour law literature, however, are the 

intersections between working time measures on individual choice and human rights laws that protect 

freedom of religion or prohibit discrimination on religious grounds. In a number of jurisdictions, 

workers have resorted to these human rights measures, with varying degrees of success, to argue that 

they are entitled to time-off to take part in religious services or to ensure that their weekly rest or leave 

periods coincide with the holy days recognized by their religious traditions.”
1964

  

 

The approach in the known precedents under Article 9 ECHR of Ahmad v. the UK; Kontinnen v. 

Finland and Stedman v. UK can be contrasted to the Canadian cases of O’Malley v. Simpsons-Sears 

and Alberta Dairy Pool, the latter under anti-discrimination laws (called –somewhat confusingly- 

Human Rights Codes in the provinces of Canada). 

 

International human rights treaties as well as various ILO Conventions include provisions aimed to 

have States honor certain protection with regard to working time, and sometimes specifically 

regarding religious time.
1965

 These provisions relate to paid holidays, maximum daily and weekly 

                                                           
1963

 Meenan, ‘Introduction’, p. 35. 

1964
 McCann,, p. 522; referring to the known precedents under Article 9 ECHR of Ahmad v. the UK; Kontinnen v. 

Finland and Stedman v. UK.  

1965
 For an overview see McCann, p. 510 et seq. 
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hours of work, weekly days of rest and annual holidays, and often frame the issue as one of fairness 

and just work condictions. Article 24 of the UDHR states in general that: 

“Everyone has the right to rest and leisure, including reasonable limitations of working hours and 

periodic holidays with pay.”  

 

The International Covenant on Economic, Social and Cultural Rights (ICESCR), in Article 7 (d) adds 

a right to paid public holidays as part of ‘just and favorable conditions of work’: 

“The States Parties to the present Covenant recognize the right of everyone to the enjoyment of just and 

favourable conditions of work which ensure, in particular:…. (d) Rest, leisure and reasonable limitation 

of working hours and periodic holidays with pay, as well as remuneration for public holidays.” 

 

On religious time, Article 6 (h) of the Declaration on the Elimination of all Forms of Intolerance and 

Discrimination Based on Religion or Belief of 1981 states: 

“… the right to freedom of thought, conscience, religion or belief shall include, inter alia, the following 

freedoms:… (h) To observe days of rest and to celebrate holidays and ceremonies in accordance with 

the precepts of one's religion or belief.” 

 

Also, ILO Convention C106 Weekly Rest (Commerce and Offices) Convention of 1957
1966

 in Article 

6 on the weekly day of rest states that:
1967

  

“3. The weekly rest period shall, wherever possible, coincide with the day of the week established as a 

day of rest by the traditions or customs of the country or district.’  

‘4. The traditions and customs of religious minorities shall, as far as possible, be respected.” 

 

At the regional and EU levels, the European Social Charter (as revised in 1996, art. 2) and the Charter 

of Fundamental Rights of the EU (article 31 (2)) are relevant. Article 2 of the European Social Charter 

(the right to just conditions of work) calls for state parties to -in part- undertake: 

“1 to provide for reasonable daily and weekly working hours, the working week to be 

progressively reduced to the extent that the increase of productivity and other relevant factors permit; 

 2 to provide for public holidays with pay; 

 3 to provide for a minimum of four weeks’ annual holiday with pay; 

4 to eliminate risks in inherently dangerous or unhealthy occupations, and where it has not yet 

been possible to eliminate or reduce sufficiently these risks, to provide for either a reduction of working 

hours or additional paid holidays for workers engaged in such occupations;  

5 to ensure a weekly rest period which shall, as far as possible, coincide with the day recognised 

by tradition or custom in the country or region concerned as a day of rest…” 

                                                           
1966

 Ratified by: BG, DK, FR, IT, SP. 

1967
 For other relevant ILO working time Conventions: http://www.ilo.org/global/standards/subjects-covered-by-

international-labour-standards/working-time/lang--en/index.htm. These include, i.a., the Hours of Work 

(Industry) Convention nr. 1 (1919); Weekly rest (Industry) Convention nr. 14  of 1921; Forty Hour Week 

Convention nr. 47 of 1935. 

http://www.ilo.org/global/standards/subjects-covered-by-international-labour-standards/working-time/lang--en/index.htm
http://www.ilo.org/global/standards/subjects-covered-by-international-labour-standards/working-time/lang--en/index.htm
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Article 31 of the Charter of Fundamental Rights of the EU (fair and just working conditions) 

1. Every worker has the right to working conditions which respect his or her health, safety and dignity. 

2. Every worker has the right to limitation of maximum working hours, to daily and weekly rest periods 

and to an annual period of paid leave. 

 

Regarding the relationship labour rights-human rights, it can be added that many ILO Conventions on 

working time
1968

 preceded the post-WWII human rights revolution and it is said that their aim was to 

defend the domestic rights of workers against destructive international competition rather than a 

“human right that protects a universal feature of what it means to be a human being”.
1969

 These 

workers rights thus precede human rights (although there is discussion whether now ILO protections 

fall under human rights
1970

; since the overall goal of the ILO is social justice (see Preamble), generally 

protections can be framed within the human rights culture; this can only be considered). 

And interestingly, social rights derived from ILO working time Conventions were not considered to be 

‘fundamental’, as part of the ‘core’ set of standards designated in the 1998 ILO Declaration on 

Fundamental Principles and Rights at Work (the four fundamental principles cover: protection from 

discrimination in employment and occupation, freedom of association and collective bargaining, 

elimination of forced labour and abolition of child labour), with the unintended consequence that 

social rights regarding working time would be seen as ‘peripheral’.
1971

 The ILO Committee of Experts 

on the Application of Conventions and Recommendations has, however, objected to this, by 

confirming that working time regulations are fully within the human rights perspective, referring to 

both the UDHR and the ICESCR.
1972

 ILO Conventions on working time are, however, still not the 

most popular going by their rate of ratification (e.g. the Forty-Hour Week Convention nr. 47 of 1935 

has been ratified by merely 15 countries), but it cannot be excluded that despite lack of ratification 

they have been highly influential in many domestic systems.
1973

 For instance, Belgium, the 

                                                           
1968

 E.g. Hours of Work (Industry) Convention nr. 1 (1919); Weekly rest (Industry) Convention nr. 14  of 1921; 

Forty Hour Week Convention nr. 47 of 1935. 

1969
 Patrick Macklem, The Right to Bargain Collectively in International Law: Workers' Right, Human Right, 

International Right? (2004). 

1970
 see McCann,, p. 511-514 who argues “ILO standards on working time can be viewed as concrete expressions 

of the broader prescriptions of human rights documents, embodying the spirit of these instruments and advancing 

their goals by translating them into more specific entitlements.” at p. 514); Virginia Mantouvalou, “Are Labour 

Rights Human Rights?” UCL Institute for Human Rights Working Paper Series, 2012 European Labour Law 

Journal 

1971
 McCann, p. 515;Philip Alston and James Heenan, ‘Shrinking the International Labor Code: An Unintended 

Consequence of the 1998 ILO Declaration on Fundamental Principles and Rights at Work?’ 36 New York 

University Journal of International Law and Politics, 221. 

1972
 ILO Committee of Experts on the Application of Conventions and Recommendations, Hours of Work: From 

Fixed to Flexible?, report 2005, para 318 et seq. 

1973
 McCann, p. 516, noting a trend since the 1960s in reduction of weekly hour limits, has conducted a review of 

102 countries and found most countries have weekly hours limits of 40 or less hours which is ‘perhaps surprising 
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Netherlands and the UK have not ratified the Forty-Hour Week Convention nr. 47, but Belgium and 

the Netherlands do have weekly working hours limits that go even beyond this Convention. Indeed, 

there seems to be “a broad international consensus in favour of the limit found in the least-ratified 

standard, the 40-hour week.”
1974

 

 

With regard to the three European case study countries, more binding are the EU rules on working 

time which are currently under purview by the European Commission. These have shied away from 

the issue of religious time though. The current EU working time Directive 2003/88/EC,
1975

 which has 

as stated aim to “meet the needs of employers and workers in the 21
st
 century, while securing effective 

protection of worker’s health and safety” has (minimum standard) provisions on daily rest, breaks, 

weekly rest, maximum weekly working time (max. 48 hours, derogations allowed for e.g. religious 

leaders), annual leave/holidays and aspects of night work, shift work and patterns of work but is silent 

on the issue of religious time, observances and days of rest, despite the fact that no doubt religious 

diversity adds to the challenges of workers in the 21
st
 Century.  

 

At least since 2010
1976

 Working Time Directive 2003/88/EC has been under reviewed by the European 

Commission, in consultation with the EU level social partners and a detailed impact assessment. The 

2010 Commission Communication on Reviewing the Directive reveals some of the considerations to 

not address the sensitive issue of religious time at EU level: 

“The question of whether weekly rest should normally be taken on a Sunday, rather than on another day 

of the week, is very complex, raising issues about the effect on health and safety and work-life balance, 

as well as issues of a social, religious and educational nature. However, it does not necessarily follow 

that this is an appropriate matter for legislation at EU level: in view of the other issues which arise, the 

principle of subsidiarity appears applicable.”
1977

 

 

However, considering the issue has been neglected at national member state levels, the failure to 

address the issue of religious diversity in the framework of a new Working Time Directive can be 

                                                                                                                                                                                     
when compared to the ratification rates of international standards.’ McCann and Messenger, Working Time 

Around the World, 2007 

1974
 McCann,p. 516. 

1975
 Working Time Directive (2003/88/EC). The Directive also sets out special rules for working time in a small 

range of sectors: doctors in training, offshore workers, sea fishing workers, workers in urban passenger 

transport... (There are separate directives on working time for certain workers in specific transport sectors). The 

Directive has two forerunners. 

1976
 In December 2010, the Commission issued a second-stage consultation paper asking social partners for their 

views on changes to be made to the Directive. Communication COM (2010) 801: Reviewing the Working Time 

Directive (second-phase consultation) of the social partners at European level, Brussels, 21.12.2010. 

1977
 Communication COM (2010) 801: Reviewing the Working Time Directive (second-phase consultation) of 

the social partners at European level, Brussels, 21 December 2010, p. 11. 
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considered inopportune. Certainly, recognizing the ramifications of religious pluralism in the EU 

would call for a more thorough consideration of the topic of religious time accommodations. 

Today, there is considerable challenge for labour law in Europe and across the world to protect 

workers in the area of working time, and allowing religious employees to find a balance is but one part 

of the issue. If labour law shies away, then human rights and non-discrimination may become 

indispensable to address these challenges. At a time where labour law is “in crisis, bereft of function 

and lacking any coherence as to its core values or identity,”
1978

 human rights may indeed be a welcome 

tool to advance and reinforce the goals and ambitions of labour law in particular improving working 

conditions.  

 

1.4.3. Handling work-religion time conflicts in Belgium, the Netherlands and Britain: keeping 

up with the times?  

 

Case law in Belgium regarding religious time  

 

The issue of religious time obligations is already included in Article 20 of the Belgian Constitution, on 

the negative freedom of religion, which states:  

“No one can be obliged to contribute in any way whatsoever to the acts and ceremonies of a religion or 

to observe its days of rest.”
1979

 

 

It has been held that the Sunday rest regulations do not violate this provision or Article 9 and 10 of the 

ECHR.
1980

  

 

More specifically regarding the workplace, Article 20, 5° of the Belgian Labour Agreements Act of 3 

July 1978 (Arbeidsovereenkomstenwet) obliges an employer to allow the employee the ‘necessary 

time’ to meet his religious commitments (as well as his civil duties).
1981

 Parliamentary debates reveal 

                                                           
1978

 KD Ewing, 'foreword’ in Colin   Fenwick and Tonia Novitz (eds), Human Rights at Work: Perspectives on 

Law and Regulation (Hart Publishing 2010), xiv. 

1979
 Article 20 Belgian Constitution (« Nul ne peut être contraint de concourir d'une manière quelconque aux 

actes et aux cérémonies d'un culte, ni d'en observer les jours de repos. ») 

1980
 The Court of Bergen on 9 December 1994, J.T.T. 1995 (the Belgian Sunday rest regulation has the physical 

and mental well-being of employees in mind and does not violate the Constitution or ECHR since it does not 

force employees to abide by religious traditions connected to Christian traditions nor force upon them any form 

of religious belief.) 

1981
 Art. 20, 5° of the Belgian Labour Agreements Act of 3 July 1978 (Arbeidsovereenkomstenwet)  (‘De 

werkgever is verplicht:…5° de werknemer de nodige tijd te geven om zijn geloofsplichten, alsmede zijn 

burgerlijke verplichtingen die uit de wet voortvloeien te vervullen; See Marc Claes, De plichten van de 

werknemer en werkgever (Antwerpen: Maklu, 2000), p. 84-85. (noting that this duty is not limited to one 

specific religion or to public holidays (wettelijke feestdagen) and in principle are non-remunerated); Patrick De 

Pooter, De rechtspositie van erkende erediensten en levensbeschouwingen in Staat en maatschappij, (Gent: 

Larcier, 2003), p. 60. Courts have interpreted this obligation rather lightly and essentially made it a dead letter: 
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that the law sought to give protection to all religions, since the legislator intended for this duty to not 

be limited to one specific religion (e.g. not only those officially recognized by the State) or to public 

holidays (wettelijke feestdagen).
1982

 But the protection was not absolute as it could result in a 

disturbance for the company.
1983

 Also, this leave is in principle non-remunerated. 

This protective provision has been part of Belgian law since a Law of 10 March 1900 but has given 

rise to little case law.
1984

 Case law decisions, especially recent ones, applying the rule are hard to find. 

Few employees (or trade unionists) know about this black letter rule, of which the meaning has been 

hollowed out through minimalistic interpretation.
1985

  

 

For instance, the Labour Court of Appeal of Antwerp in 1989
1986

 held that Article 16 en 20, 5° of the 

Labour Agreements Act do not require that a teacher is offered a ‘distinct holiday schedule’ to 

exercise his individual religious duties: a teacher who had converted to the [worldly Church of God] 

was absent from work for several days on several occasions and was dismissed. He relied on Article 

20, 5° to argue his dismissal had constituted an abuse of power. The Court, however, held that 

religious obligations cannot lead to a complete derangement of the school program and that the 

individual religious freedom is limited by the school’s freedom of organization.  

 

A review of more recent cases shows that generally employment termination disputes related to 

working time which are taken to the Belgian employment courts are rare. In 2014, one case did make 

it all the way to the Cour de Cassation.
 1987

 The case involved a dismissal of a long-time labourer 

(arbeider) under a contract of indefinite duration who was dismissed by his employer who cited 

‘repeated absences’ over the course of over 10 years employment. The employee sued the employer 

for abusive dismissal (i.e. one which is manifestly unreasonable)
1988

 and after initially losing in first 

instance, he won his case before the Court of Appeal of Mons and the Cour de Cassation. The case 

                                                                                                                                                                                     
for instance holding that this provision does not entitle a teacher to a ‘separate holiday arrangement to fulfill 

individual religious duties.’ denying (Labour Court of Appeals Antwerp, section Hasselt, 18 April 1989, Limb. 

Rechtsl. 1989, 105).  

1982
 Hand. Kamer, 1889-99, 28 March 1899, 966   

1983
 Ann. Parl., Senate, 1898-1899, p. 230. 

1984
 E.g. Roger Blanpain, Principes de droit du travail (La Charte 1984), p. 116. 

1985
 Courts have interpreted this obligation rather lightly and essentially made it a dead letter: for instance 

holding that this provision does not entitle a teacher to a ‘separate holiday arrangement to fulfill individual 

religious duties.’ Labour Court of Appeals Antwerp, section Hasselt, 18 April 1989, Limb. Rechtsl. 1989, 105. 

See also other case law in Cuypers, Meeusen and Kempen, 256 (case law references in FN 95). 

1986
 Labour Court of Appeals Antwerp, section Hasselt, 18 April 1989, Limb. Rechtsl. 1989, 105 

1987
 Cass. 3 February 2014, AR S.12.0077.F, http://jure.juridat.just.fgov.be/pdfapp/download_blob?idpdf=F-

20140203-2.   

1988
 Under article 63 of the Law of 3 July 1978 an abusive dismissal (licenciement abusive/willekeurig ontslag) is 

one which is motivated by reasons unrelated to the conduct and ability of the employee or the company’s needs.  
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(even under the marginal review by the court) reveals most likely the absence reason was used as a 

pretext for (trying to) dismiss the employee whose job had become largely obsolete without paying 

him a due termination payment. The employer referred to various (justified) absences over the course 

of the employment period, most absences had been for medical reasons and a large number of them 

following a workplace accident. According to the employer these absences had harmed the company 

since co-workers had to fill in for the employee. However, this argument was not convincing since it 

was shown that the employees position had become largely obsolete since the machine he worked at 

had become of little use and it was about to be scrapped. Thus, not much harm could have occurred 

because of the absences. The Cour de Cassation held that employers who dismiss employees for 

repeated absences (not related to religion) carry the burden of proof that the absences in fact lead to 

disturbances of the business organisation:  

“Il appartient donc à l’employeur de prouver la perturbation ou la désorganisation [pour le licenciement 

abusive].”  

 

Since this was not the case, the employee was considered arbitrarily dismissed and was awarded 

damages in the amount of six months pay. Thus even justified absences which genuinely harm the 

company and the objective business objection can be proven can lead to a justified immediate 

dismissal when certain conditions are met. However, considering the risks of losing a case over this 

issue, with the general rule being termination with notice or payment, employers can be expected to 

stay side of caution and follow the general rules for dismissals of employees who have a contract of 

indefinite duration.  

The question is now whether absences for reasons of religion can be considered justified, so that they 

are treated the same as medical absences in the case above. The decision of the Labour Court of 

Appeal of Antwerp in 1989 referred to above as well as case law from the unemployment context 

indicate that this is the case (job seekers are entitled to refuse job offers (or resign existing positions) 

when they face irreconcilable demands) but the limits are the harmful effects on the company.  

 

With regard to employment termination disputes, there is no specific case law on point. A number of 

Belgian cases relate to disputes concerning unemployment benefits, where jobseekers refuse jobs 

because it would interfere with their religious duties including religious time commitments. When 

their application for unemployment benefits is refused for reason that they refused a suitable job offer 

and thus are voluntarily unemployed, the issue of religious time conflicts is discussed. Since these 

cases relate to the unemployment area, they are discussed in Part IV.
1989

 Some of these cases involve 

                                                           
1989

 Infra, e.g. Labour Court of Appeals Ghent, section Bruges, 24 December 1998 (Jehovah’s Witnesses faith 

refuses a job as a salesperson in a bakery which may entail weekend work is considered ‘unavailable for the 

labour market” and excluded from benefits); Labour Court of Appeals Bergen/Mons, 8 November 1985 (job 

which made the observing of Saturday worship by a 7th day Adventist impossible not considered a ‘suitable 

job’). 
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workers who were dismissed from their job and whose benefits were then cut; such cases show that 

religious time conflicts can lead to ending employment relations but that employees rarely challenge 

their dismissal on this ground in court; they instead do litigate with the state unemployment service.  

A case from 1974
1990

 involved an employee refused to participate in an exhibition abroad for 8 days, 

saying he had to attend for 3 days at the regional assembly of Jehovah’s Witnesses. The court found 

that the employee was terminated for a fair reason and was to be considered voluntarily unemployed 

(and thus could be cut from benefits) since the objection was not based on attending a church service 

but rather the participation in a regional assembly during which religious activities would be 

discussed. Such an event, the court considered, is different from the practice of religion which is 

protected under the Constitution.  

When jobseekers make –justified- objections to certain job offers, the job in question is not to be 

considered a ‘suitable job’ so that the jobseeker cannot be penalized for refusing. But blanc refusals 

are problematic and a jobseeker can be sanctioned for not inquiring into the job specifics as well as 

possible accommodations.
1991

 It is not entirely clear to what extent religious time requests should be 

accommodated, or stated differently, that objective business reasons must be provided for refusing 

religious time requests. One could certainly argue it would be contradictory to see employers as 

having no duty whatsoever to agree on certain accommodations even in the absence of any explicit 

religious accommodation duty. Otherwise job seekers 1employee should not be sanctioned for not 

requesting accommodations when the employer can refuse to requests or can outright refuse 

accommodations without having to point to e.g. factors that the enterprise will be harmed). 

 

To explain the lack of case law in this area, we can make some predictions on what goes on on the 

ground. As the 2014 case indicated, cases build over years and most likely an isolated or a few 

repeated incidences would not lead to a dismissal (except with notice/payment). Also the employee 

may not consider it a fight worth fighting to take his or her employer to court over one or a few 

absences. This appears different when unemployment benefits are cut: then employees do go to court 

over their safety net against a less personable counterparty. 

 

Case law in the Netherlands regarding religious time 

 

Working time in the Dutch workplace is covered by the Arbeidstijdenwet of 19 December 1995 

(Working-time Act), which aims to protect the health, safety and well-being of employees while 

allowing a ‘healthy combination of work, private life and caring responsabilities.”
1992

 Article 5: 6 of 

                                                           
1990

 Labour Court Liège, 4 January 1974. 

1991
 Labour Court of Appeals Ghent, section Bruges, 24 December 1998. 

1992
 http://www.arbeidstijdenwet.nl/ 
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the Act prohibits Sunday work and mandates the employer to organize the work so that employees 

need not work on Sundays, unless the nature of the work requires it (e.g. hospitals, restaurants and fire 

service) and the employee has agreed to work on Sundays.
1993

 When company circumstances render 

Sunday work necessary and the employer has the works council approval Sunday work is also 

possible, as long as the employees involved give their consent for Sunday work.
1994

 The employee 

need not refuse for religious reasons. Thus, employees can never be forced to work on Sundays. A 

number of judgments relate to this strict Sunday rest provision as well as the days of rest of minority 

religions.  

 

In addition, the Supreme Court of the Netherlands (Hoge Raad) in 1984
1995

 -in a case that first applied 

the fundamental right to freedom or religion and non-discrimination to a private dispute- held that an 

employer may not refuse a timely request for time off to celebrate an important religious holiday, 

unless the company would be seriously damaged by the absence of the employee on that day. Thus, 

timely and genuine religious time requests can only be refused if they would seriously hamper the 

running of affairs in the workplace. In the case at hand a Muslim employee had asked in advance for a 

day off because he wanted to celebrate the Islamic Sugar feast (Eid al Fitr). The Court, which held 

there was a difference between ‘generally recognized Christian holidays’ and religious holidays of 

other faiths,
1996

 nonetheless recognized thereby the individual and societal interests in observing 

religiously significant days. This decision drew attention to the issue of religious time 

accommodations for religious minorities and triggered provisions regarding Ramadan and other 

minority religions to be included in Dutch collective labour agreements. 

 

Thus, in the Netherlands Sunday rest is guaranteed and an employee cannot be dismissed for refusing 

to work on Sundays,
1997

 even if the nature of the work justifies Sunday work.
1998

 Also, the principle 

that a timely request for a day off to celebrate a religious minority holiday can only be denied if it 

                                                           
1993

 Article 5:6. 1. Working Time Act. This right to free Sundays has been enshrined in Dutch law since 1907. 

SeeW. A. Zondag, Religie in de arbeidsverhouding. Over religieuze werkgevers en religieuze werknemers 

(Uitgeverij Paris bv 2011), p. 9 et seq. 

1994
 Article 5:6. 2. Working Time Act. 

1995
 Supreme Court of the Netherlands, 30 March 1984, Inan/de Venhorst, NJ 1985, 350. 

1996
 “Bij [algemeen erkende christelijke feestdagen] gaat het immers om feestdagen die door de Nederlandse 

samenleving zijn aanvaard als dagen waarop niet gewerkt behoeft te worden ongeacht het geloof van de 

werknemer. Ook al hebben deze feestdagen hun oorsprong in het christelijke geloof, zij zijn tot algemeen 

aanvaarde vrije dagen geworden, die als zodanig gelden voor allen die aan de Nederlandse samenleving 

deelnemen, van welk geloof en van welke nationaliteit zij ook zijn. Om deze reden kunnen de volgens andere 

godsdiensten geldende feestdagen niet met de algemeen erkende christelijke feestdagen op een lijn worden 

gesteld.” See discussion and critique in Zondag, p. 15. 

1997
 District Court, subdistrict judge Gouda of 12 December 1996, Prg 1997/4697; District Court Rotterdam, 6 

February 2006, JAR 2006/7.  

1998
 District Court Assen 1 July 2002, JAR 2002/189 (Stichting De Thuiszorg Incare) 
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would result in serious damage to the company has been long-established, leading to an overarching 

employee-favorable body of case law.
1999

 A salesman whose request for time off during the Sabbath 

was rejected and then failed to show up on a Saturday he was scheduled to work should not have been 

summarily dismissed.
2000

  

 

The Commissie Blok in its 2003 report also recognized the importance of accommodations in working 

time as improving employment options of minorities, and recommended that the time restrictions on 

the opening of shops is relaxed in the case of ethnic minorities: 

“Expanding of the shopping hours will have a positive effect on the integration of ethnic minorities. 

This expansion would accommodate the shopping patterns of a large segment of the customers of ethnic 

entrepreneurs (Ramadan, Sabbath, longer opening hours in the country of origin).”
2001

  

 

Religious time issues including Sabbath requests have figured more prominently in the employment 

case law before Dutch courts, but also before the low-threshold ETC and its successor since 2012.  

The ETC has previously held that the Sabbath of religious employees, including Jews and Seventh-day 

Adventists, need to be protected.
2002

 Soon after its establishment in 2012, the Netherlands Institute for 

Human Rights College confirmed this approach in three opinions involving a Jewish trainee applicant 

being refused an internship at a security company because he was unavailable for work on Saturdays 

while the company required a 24/7 availability from its security staff. 
2003

 The complaint was filed by a 

woman and her son who were Orthodox Jews and abided by the Saturday Sabbath (from sundown 

Friday to Sundown Saturday they did not work nor use electricity or transportation). The son wanted 

to sign up for an educational program of 1 to 2 years that would lead to a diploma for airport security. 

In order to obtain the diploma, a stage/internship had to be completed with an airline security firm for 

twenty weeks full-time (40h/week) All four companies offering such internship had a requisite that 

interns be available 24/7. The son was not allowed to enroll in the program since he would not be able 

to meet the availability requirement. The Institute held that the Sabbath, in this case avoiding labour 

on a certain day, can be considered a direct expression of religious conviction, so that it falls under the 

                                                           
1999

 Contra District Court’s-Gravenhage 19 January 2000, «JAR» 2000/97 (request rejected of an employee who 

sough to either start later or have the late Sunday shift or take leave so that he can participate in church service 

twice on Sunday). 

2000
 District Court, subdistrict judge Haarlem, 2 July 2004, JAR 2004/176. 

2001
 Blok, p. 7-8. See also p. 240. 

2002
 http://www.nik.nl/2012/12/opnieuw-luidt-het-oordeel-wettelijk-beschermd-recht-op-sjabbat-

rust/#sthash.fwdI1q2d.dpuf 

2003
 Netherlands Institute for Human Rights, 19 November 2012, nr. 2012-175; nr. 2012-176 and nr. 2012-177 

(Jewish applicant-security company). Three different opinions were issued concerning the same case (against 

different respondents). See Rikki Holtmaat (ed), Gelijke Behandeling 2012: Kronieken en Annotaties, p. 211 et 

seq. 

http://www.nik.nl/2012/12/opnieuw-luidt-het-oordeel-wettelijk-beschermd-recht-op-sjabbat-rust/#sthash.fwdI1q2d.dpuf
http://www.nik.nl/2012/12/opnieuw-luidt-het-oordeel-wettelijk-beschermd-recht-op-sjabbat-rust/#sthash.fwdI1q2d.dpuf
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protection of the GETA. Balancing the parties interests, the College found that of the Jewish applicant 

to be more weighty in the circumstances and an exception had to be made for him: 

“Considering [religion] concerns a ground protected under equality legislation, [the security company] 

can be expected to make some additional efforts to allow the boy to complete a mandatory internship. 

Such efforts have not been shown. The interest of the boy weighs more than that of the company. He is 

an intern who ahs to fulfill a mandatory internship for his program and is dependent on a limited 

number of internship companies. It concerns a short internship, the company takes on a small number of 

interns compared to a large number of regular employees and only schedules in one intern per shift. 

Therefore the co-workers will not be taxed and the company can assure complete coverage over the 

airport. The fear that the company will also have to make exceptions for other employees is unfounded 

considering this involves an intern.” 

 

The former ETC also performed a rather detailed assessment to see if a religious time demand was 

justified or a time off request was justifiably refused. Illustratve for its reasoning in such religious time 

accommodation case, was the following. A devout Christian who was refused as lockkeeper because 

he would not be available for work on Sundays.
2004

 He claimed this treatment amounted to indirect 

discrimination on grounds of religion. The ETC considered the requirement to be available for work 

on all days of the week to have a disparate impact on workers such as complainant who, for religious 

reasons, do not wish to work on their Sabbath day. This amounts to indirect discrimination on grounds 

of religion, unless the employer can put forward an objective justification. To be objectively justified 

the treatment has to pursue a legitimate aim and the means employed have to be appropriate and 

necessary to achieve it. In many if not most cases the objective justification test will turn on the 

‘necessary’ element. 

The employer had not been able to provide a convincing argument why the accommodation of a single 

lockkeeper who does not wish to work on Sundays would give rise to problems in servicing the locks 

in the district concerned. Though this judgment leaves room for a different outcome in other cases, 

depending on the actual possibilities for the employer to accommodate the wishes of an employee 

without running into problems, the message is clear: a worker has a presumptive right to be 

accommodated in his wish to respect his Sabbath. An employer who cannot put forward compelling 

reasons for not accommodating this wish discriminates on the grounds of religion.  

While the demand that workers be available for both early and late shifts constitutes indirect 

distinction, in certain situations (and for a limited amount of time) it can be justified.
2005

 A Muslim 

man was refused by a temp agency for an assignment of three weeks as a warehouse employee 

because he would not be completely available on Fridays, since he wanted to visit the mosque then. 

                                                           
2004

 ETC, nr. 2006-147.  

2005
 ETC nr. 2010-101. The two shifts were Monday to Fridays from 5.30 am to 2.00 pm and from 2 pm to 10.30 

pm. 
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(he had asked whether he could leave early or start later on Friday once every two weeks) He also 

prayed five times a day but the two times that would fall during one of the two shifts, he would be able 

to utilize break time for that; this was not a problem and the employer had even said there was a space 

reserved on site for praying (and the employer also adjusted breaks for Muslim employees during 

Ramadan). However, the employer had states the availability was a ‘set demand’ (harde eis) and the 

temp agency had proceeded to reject the Muslim man. The ETC analysed this as an instance of 

indirect distinction; there was no direct reference to the man’s religion but the availability requirement 

did put people who wanted to visit a mosque at a particular disadvantage. The ETC considered that 

there was a legitimate aim at stake and that the requirement was necessary and proportional. The 

hiring of 30 temp agency workers was for a special project which had to be completed in a restricted 

time frame of three weeks, during which presence from beginning to end of one of the shifts was 

necessary in order to transfer tasks at that time. It was ‘plan-technical’ impossible to take individual 

requests into account, in contrast to the period after that where employer had indicated he would be 

willing to accommodate time requests. Since there were not reasonable alternatives to achieve the 

work which was set out in a short period, the ETC saw the set availability requirement as both 

necessary and proportional. The man had later argued that had he known this requirement of complete 

availability was only for three weeks, and most probably not for the time after, he would have been 

willing to forfeit the Friday mosque visits for that limited time period. The ETC, however, said it was 

up to the person asking for accommodation to clarify the scope of the request, and not up to the 

employer or temp agency to look into this for every individual candidate. One can question, however, 

if a better outcome would have been possible: certainly, if more information was given at the time the 

man required into potential time adjustments, it could have been explained that it may be possible in 

the future but that for the first three weeks no such accommodation would be possible. As far as 

accommodation dialogue is concerned, one would hope there is some back and forth as far as 

information sharing is concerned, and it is not entirely up to the candidate to formulate requests 

entirely irrespective from knowing the legitimate needs of the employer.  

The reason for requesting time off should however be based on religion or belief. In a 2010 case that 

was not at hand.
2006

 The applicant had refused to work on Second Easter day not because of religious 

reasons but because he ‘was of the opinion that Second Easter day should be a free day one gets to 

spend with family’. (he was to start that day at 22.00 pm, but only showed up two hours later and his 

employer suspended him) The ETC stated that for a ‘belief’ to be covered, there needed to be 

‘somewhat coherent system of ideas, related to fundamental convictions about human existence.’  

 

                                                           
2006

 ETC nr. 2010-160 (no ‘belief’ at stake). 
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On 2 February 2012,
2007

 before its absorption into the Netherlands Institute for Human Rights College, 

the ETC confirmed the implicit reasonable accommodations duty in the case of time off requests. The 

case involved a saleswomen of a travel company who sought to have Sundays off to observe her 

religious duties.
2008

 The Commission held that the employer discriminated on the basis of religion by 

refusing to offer her a subsequent employment contract because she refused on religious grounds to 

work on Sundays under a new scheduling system. Even if there were good reasons for requiring staff 

to work on Sundays (namely to meet client demands in the travel industry), the employer had some 

150 employees and only wanted to be open eight Sundays a year to better serve clients. In these 

circumstances, the request of a single staff member to be exempt from work on Sundays could easily 

be met.  

 

Thus, in the Netherlands Sunday rest enjoys a very high level of protection so that employees only 

work on Sundays if they agree to do so. This protection, which applies to all employees and not just 

practicing Christians can still be seen to advantage the majority over religious minorities whose days 

of rest is Saturday (Seventh-day Adventist; Jews). The case law is also clear that other religious time 

accommodations should be granted as long it is not disruptive to the organization or business 

(seriously damaged by the absence of the employee on that day), thus providing an elevated –though 

not equal- level of protection for religious minorities. Dutch employers are required to find ways to 

allow for a flexibility to benefit employees who either prefer to have Sundays free (for whatever 

reason) or to have particular religious holidays off for religious reasons. In conclusion, Dutch law 

provides very generous –though not equal- protection for the majority and the minority when it comes 

to religious time requests. Sunday protection is somewhat of an ‘absolute’ protection, a variant of 

which in the U.S. was stricken down by the U.S. Supreme Court in the case of Thornton v. Caldor 

(1985) since it was considered to unduly advantage religion contrary to the Non-Establishment Clause 

of the First Amendment.
2009

 In addition, in the Netherlands the elevated protection is coupled with the 

ETC/Institute organism as well as the Dutch dismissal permission system (ontslagtoestemming) where 

the permission of the Minister of Social Affairs and Employment -via the regional labor office ‘UWV 

WERKbedrijf’- is to be obtained before a contract for an indefinite period can be terminated (at least 

for certain categories of workers).
2010

 Therefore, the rules are bound to be applied rather meticulously 

on the ground (since such permit would be denied if it is motivated by a refusal to work mon Sundays 

                                                           
2007

 Thus, four opinions were issued in 2012 on religious time (but three involved the same matter regarding the 

security company internship): ETC 2 February 2012, nr. 2012-24 (travelcompany- Christian woman refusing 

Sunday service); ETC 19 November 2012, nr. 2012-175; ETC 19 November 2012, nr. 2012-176 and ETC 19 

November 2012, nr. 2012-177 (Jewish applicant-security company). 

2008
 Dutch ETC opinion nr. 2012-24, 2 February 2012. 

2009
 Infra. 

2010
 Infra; A dismissal which is not preceded by a request and award of such permission is voidable. See Article 6 

of the Decree on labor Relations of 1945. 
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or on other religiously significant days and considering the option to go to the Insitute for a supportive 

opinion).  

 

Case law in Britain regarding religious time 

 

Within the EU, Britain stands apart since it “negotiated an opt-out from the European Working Time 

Directive that caps the working week at 48 weeks.”
2011

 Average working hours in the UK are also high 

compared to other EU countries (they are only higher in Romania and Bulgaria).
2012

  

Where in the Netherlands Sunday rest are exceptionally protected for all employees, in the UK the 

Employment Rights Act 1996 gives only ‘shop and betting workers’ the right to irrespective of 

religion refuse to work on Sunday.
2013

 Other employees have no particular enforceable rights to refuse 

Sunday work,
2014

 notwithstanding some ramifications of human rights and non-discrimination law 

which will be discussed further. When it comes to any requests for time or days off for religious 

reasons, the issue is one that is currently addressed under the indirect discrimination framework with a 

more lenient justification test than in the case of religious dress. Priorly, the ECHR framework offered 

perhaps even less effective protection. The reticent level of employee time protection in the UK can be 

considered to fit in the liberal economic system than the church-state regime with an established 

Church. This is already clear since the ECHR law in this area for a long time was considered 

controlled by a number of cases from the UK,
2015

 where rather modest accommodations were denied 

and where the ECtHR refused to extend protection under Article 9 ECHR under the ten-controlling 

freedom to resign doctrine.  

 

Religious time conflicts have involved both Christians as well as religious minorities (Muslims, Jews) 

in the UK. Perhaps the most known recent religious time case in the UK is Copsey v. WWB Devon 

                                                           
2011

 Jones, p. 160. 

2012
 Jones, p. 160. 

2013
 Employment Rights Act 1996, Part IV (‘Sunday Working for shop and betting workers’), 36-43. These 

workers are covered unless they were specifically hired to work only on Sundays. 

2014
 See also Sunday Trading Act 1994 and the Christmas Day (Trading) Act 2004 (restrictions on opening hours 

of ‘large shops’ i.e. floor area exceeding 280 square meters which may only be open on Sundays for no more 

than 6 continuous hours between 10.00 and 18.00, and must be closed on Easter Sunday. There is an exception 

on  Sunday trading restrictions for Jews (and no other religious group) previously under the Shops Act 1950, 

section 53, and now under the Sunday Trading Act 1994, Schedule 1, section 2(2)(b) iuncto Schedule 2, Part II 

(‘Shops occupied by persons observing the Jewish Sabbath’).  

2015
 Ahmed v. UK: Muslim school teacher seeking time off to attend Friday prayers at local mosque; Stedman v. 

UK: Christian travel agent refusing to put in a Sunday shift. 
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Clays Ltd (2005).
2016

 The case, called a “bellwether for future developments”
2017

 in the area of 

religious time conflicts, concerned a Christian shop worker who did not want to work on Sundays.  

Following an increase in work demand, the employer had introduced a shift change, from a traditional 

Monday to Friday schedule to a seven-day schedule. This created problems for Mr. Copsey, a 

practicing Christian who objected to working on Sundays which then lead to his constructive 

dismissal. Copsey was not a discrimination case since Council Directive 2000/78/EC had not been 

implemented under the UK Employment Equality (Religion or Belief) Regulations 2003 in the 

relevant time frame. The Court of Appeals reviewed the case under the law on unfair dismissals, and 

Article 9 and 14 of the ECHR. Under the human rights framework, the Court of Appeals –with three 

Lord Justices issuing their own reasoning- held that there was no unfair dismissal requirement to work 

on Sundays was not in violation of Article 9 ECHR, accepting the argument that Mr. Copsey was not 

dismissed because of his religious beliefs, but rather because he had refused to agree on new 

employment terms and conditions. Lord Justice Mummery explicitly referred to the freedom to resign 

argument used by the ECtHR. There was also no unfair dismissal also considered justified due to the 

economic needs of his employer and a formal equality argumentation (having similar working 

conditions for all employees). It was, however, also relevant that the employer had had consulted 

widely and had tried to find alternatives for Mr. Copsey. 

 

The Court of Appeals did leave explicitly open whether the issue would be different under the 

forthcoming non-discrimination regulation implemting the EED. The case outcome is unfortunate as it 

fails to consider the religious needs of employees but perhaps unsurprising so considering that cases 

such as Ahmed v. UK and Stedman v. UK were controlling at the time. It was argued that the outcome 

should be different under the test for indirect discrimination which applies to the ground of religion or 

belief since 2006. For instance, Pitt saw the situation different under equality laws, since the objective 

justification test under indirect discrimination would be a relative strict one:  

“The stipulation that the employer should have to show that the practice having an adverse effect is 

objectively justified as an appropriate and necessary means of achieving a legitimate aim suggests that a 

fairly high standard of objective justification will be required. This further implies that national courts 

and the ECJ should not follow Convention case law in this particular context. [referring to Ahmed v. UK 

and Stedman v. UK].”
2018

  

                                                           
2016

 Copsey v. WWB Devon Clays Ltd [2005] EWCA Civ 932; [2005] IRLR 811.  Mr. Copsey was represented 

by Paul Diamond, a controversial religious rights barrister who has been involved in various significant cases 

including Eweida and McFarlane. See http://www.pauldiamond.com/cases/. 

“We have referred to the extravagant rhetoric Mr Diamond has used before us. Similar rhetoric was deployed by 

Mr Diamond before Laws LJ in McFarlane v Relate Avon Limited [2010] EWCA Civ 880, [2010] IRLR 872. 

2017
 McCann, p. 525. “As this case suggests, rights to influence working hours may becomes an increasingly 

visible element of the regulatory landscape in countries in which they represent one of the few available defenses 

against being required to work on a customary rest day.” 

2018
 Pitt, p. 217. 
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She noted that the British Court of Appeal followed the ECtHR line of cases related to religious time 

in the workplace “considering the impact of the Human Rights Act 1998 on the law of unfair 

dismissal”, but that “[i]t is inconceivable that the same approach could be taken under the 

[Employment Equality] Directive.”
 2019

 This has arguably not happened though: better protection has 

not flown from the improved legal anti-discrimination framework. 

 

However, one could argue that now under the human rights framework protection must be stepped up: 

the situation today should be different under the Article 9 ECHR framework considering that the 

ECtHR rejected the freedom to resign doctrine as well as the requirement that a practice constitute a 

core requirement of a faith in Eweida et al v. the UK (January 2013). 

 

In December 2013, in a case which received wide media coverage in the UK, the Court of Appeals 

rejected the indirect discrimination claim of Celestina Mba, a practicing Christian Baptist employed by 

the south London borough of Merton.
2020

 Ms. Mba, a children’s care home worker she provided respite 

care for children with severe learning difficulties in the home run by the London Borough of Merton 

Council
.2021

 When Ms. Mba had taken up her position in 2007 the manager initially agreed to exempt 

her from any Sunday duty, but she was later pressured to take up Sunday shifts or face disciplinary 

actions. She offered to take up night-shifts and Saturdays but to no avail. The dispute over Sunday 

work lead to Ms. Mba resigning from her job and suing the Council for religious discrimination as 

reason for her constructive dismissal. Her claim was rejected by the London south Employment 

Tribunal, which referred to her contractual obligation to work on Sundays, and failed to see Sunday 

observance (refusal to work on Sundays) as a core component of the Christian faith. Her complaint 

that Muslim workers were treated more favorably and given time off for Friday prayers was 

unsuccessful as well.
2022

 The case was decided under the UK Employment Equality (Religion or 

Belief) Regulations 2003. This ET decision was essentially confirmed by the Employment Appeal 

Tribunal although it was said that part of the ET decision were ‘inelegant in its phraseology’. Ms. 

Mba, supported by the Christian Legal Centre, then appealed to the Court of Appeals. She objected to 

the arguments that the Merton Council had for two years made efforts to accommodate her, despite her 

                                                           
2019

 Pitt, p. 217. 

2020
 Mba v. Mayor and Burgesses of the London Borough of Merton, [2013] EWCA Civ 1562. Thus this is a 

public sector case, but its holding would not change on the mere fact that the employer is private since little 

difference is made between public and private sector when it comes to protection against religious 

discrimination. 

2021
 Owen Bowcott, “Christian care worker who did not want to work on Sundays loses legal fight,” The 

Guardian, 5 December 2013, http://www.theguardian.com/law/2013/dec/05/christian-care-worker-sundays-legal-

fight.  

2022
 http://www.bbc.co.uk/news/uk-england-london-17143627; http://www.cm-murray.com/2012/02/23/sunday-

working-%E2%80%93-a-day-of-rest/  

http://www.bbc.co.uk/news/uk-england-london-17143627
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contractual commitment towards weekend work, that she was able to attend Sunday worship, and that 

the Sunday observance was not a core component of the Christian faith even if it was deeply held.
2023

 

She argued that she had a verbal agreement with her employer that she would not be scheduled on 

Sundays but that management change led to her being given Sunday shifts despite her offer to take 

unpopular shifts and work anti-socials.  

The Court of Appeals confirmed the outcome of the ET and EAT decisions, even if it did found 

certain legal errors in the reasoning. Significantly under the then applicable framework at least the 

Court of Appeals held, contrary to the Employment Tribunal, that Sunday observance should be 

considered ‘a core component of the Christian faith’
2024

, making the case apparently victorious for 

both parties: “Although the court of appeal rejected the claim by Celestina Mba, 59, against Merton 

council, its acceptance that was greeted as a significant legal advance by Christian activists. Mba, who 

wore a wristband declaring ‘Not ashamed of the Gospels’ – described it as a victory.”
2025

 However, the 

employer had adequately shown the –indirectly discriminating- measure was necessary and 

proportionate towards a legitimate aim of having sufficient employees to fill its work rotas.
2026

 There 

was no other viable or practicable way of running a children’s care home effectively. The fact that Ms. 

Mba’s job description included a specific provision requiring her to undertake duties over weekends 

certainly bolstered this. 

Thus, an employer can adopt a provision, criterion or practice to require a Christian employee to work 

on Sundays when there is a legitimate aim pursued. While in the Mba case there was a prior 

contractual consent and this can be considered to strengthen an employer’s case, this does not seem to 

be strictly necessary. In the end, the outcome lingers on a balancing exercise where the discriminatory 

impact on the employee must be weighed against the reasonable needs of the employer’s business. 

The Court gave consideration to the interplay between the human rights and non-discrimination law 

framework in the case in particular whether the justification hurdle should be less onerous because 

only a relatively small group would be affected. Elias LJ and Vos LJ both found that the issue whether 

the belief was widely shared (thus affecting a large group of people) may be relevant to the question of 

justification under the aspect of proportionality. However how widely held a belief might be or 

                                                           
2023

 According to Elias LJ, these objections raised by Mrs Mba were ‘essentially makeweight considerations in 

the justification analysis of the Employment Tribunal’. 

2024
 This may be considered largely a dated debate, since under Eweida there is no need for a protected religious 

practice to be a ‘core’ element of one’s faith. 

2025
 Owen Bowcott, “Christian care worker who did not want to work on Sundays loses legal fight,” The 

Guardian, 5 December 2013, http://www.theguardian.com/law/2013/dec/05/christian-care-worker-sundays-legal-

fight. 

2026
 Elizabeth Slattery and Ed Bowyer, “Court of Appeal confirms contractual requirement to work on some 

Sundays was justified,” 9 December 2013, www.lexology.com (“the employer’s aim in seeking to ensure that all 

full-time staff worked on Sundays in rotation was legitimate, and was objectively justified.  The employer cited a 

number of reasons for its policy, including the need to provide a mix of male and females, and staff of varying 

seniority, on shifts; cost; and fairness between employees.”) 

http://www.judiciary.gov.uk/Resources/JCO/Documents/Judgments/mba-v-lb-of-merton.pdf
https://owa.groupware.kuleuven.be/owa/redir.aspx?C=eMWcj1iVWEWf-JtmLNjZyWRvkAp9y9AIen_SK4zCKpvskwrvjmraxDM__U03isBZ4t7pZm1txbs.&URL=http%3a%2f%2fwww.lexology.com%2f83%2fauthor%2fElizabeth_Slattery%2f
https://owa.groupware.kuleuven.be/owa/redir.aspx?C=eMWcj1iVWEWf-JtmLNjZyWRvkAp9y9AIen_SK4zCKpvskwrvjmraxDM__U03isBZ4t7pZm1txbs.&URL=http%3a%2f%2fwww.lexology.com%2f83%2fauthor%2fEd_Bowyer%2f
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whether it is a core belief must be irrelevant for the purposes of determining proportionality since 

Article 9 does not require any test of group disadvantage and concentrates only on the religious 

freedom of the individual and domestic legislation like the anti-discrimination laws must be 

interpreted in a way which is compatible with Convention rights under section 3 of the Human Rights 

Act. 

Following the announcement of the outcome, the counsel for Ms. Mba (Andrea Minichiello Williams 

of the Christian Legal Centre) told journalists that  

“We believe if the court of appeal had been prepared to consider the facts according to the correct test, 

Celestina would have won. The onus should be on the employer to reasonably accommodate their 

employee….However, this judgment is a big step forward for proper treatment of Christians and is an 

important victory. At last the courts are beginning to demonstrate greater understanding of what it 

means to be a Christian. Many Christians will now be able to argue their employer must respect their 

rights of sabbath worship.”
2027

 

 

On the other hand, the president of the National Secular Society (Terry Sanderson) was quoted as 

saying:  

“Mrs Mba winning would have potentially brought chaos to the workplace with those of all religions 

having their day off too. Religious requests should only be accommodated at work where it is 

practicable and fair to all. Employers should be able to refuse accommodation where it would impede 

efficiency and indeed, viability of their business or result in discrimination against other workers, for 

example on weekend working or holidays.”
2028

  

 

The secularist response ignores the fundamental rights implications of religious time requests and puts 

the issue of business necessity first, but under economically viability circumstances in fact it becomes 

a pro accommodation stance (no fundamental rejections of the notion can be detected): the reticence 

(or suspicion) regarding the concept reasonable accommodations seems to mainly derive from a 

disbelief that all that is required are in fact reasonable accommodations, which are fair to all. If 

reasonable accommodations are explained as not absolute (which they are not) but as practical and 

fair, the disagreement in the UK between protagonists and ‘antagonists’ may largely dissolve.  

 

                                                           
2027

 Owen Bowcott, “Christian care worker who did not want to work on Sundays loses legal fight,” The 

Guardian, 5 December 2013, http://www.theguardian.com/law/2013/dec/05/christian-care-worker-sundays-legal-

fight. 

2028
 (emphasis added) Owen Bowcott, “Christian care worker who did not want to work on Sundays loses legal 

fight,” The Guardian, 5 December 2013, http://www.theguardian.com/law/2013/dec/05/christian-care-worker-

sundays-legal-fight. 

http://www.theguardian.com/law/2013/dec/05/christian-care-worker-sundays-legal-fight
http://www.theguardian.com/law/2013/dec/05/christian-care-worker-sundays-legal-fight
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Similar claims to Ms. Mba’s have been brought before the ET and EAT under the Employment 

Equality (Religion or Belief) Regulations 2003 (currently under the unified Equality Act 2010),
2029

 

reflecting an overall employer-deferential justification test when rejecting religious time requests or 

dismissing employees who persistently object based on religious motives, as long as there is a 

compelling business interest and certain efforts towards accommodations were made. These attempts 

at finding alternative solutions serve to show the proportionality of the measure, in that no other, more 

proportionate/less adverse, way could be found. 

 

Cherfi v. G4S Security Services Ltd (2011)
2030

 concerned Mr. Cherfi, a Muslim security guard, who 

was refused permission to leave work premises on Friday lunchtimes to attend a nearby mosque. His 

employer, G4S Security Services Ltd, argued business necessity for the refusal, since their customer 

contract required there to be a certain number of security guards on site during operating hours. Mr. 

Cherfi argued that this requirement put practicing Muslims at a disadvantage and amounted to indirect 

discrimination. However, the Employment Tribunal and the Employment Appeal Tribunal accepted 

the argument of the employer that the requirement was necessary and proportionate to a legitimate aim 

which lied in the operational need of the business. The employer’s proportionality argument was 

bolstered since it showed it was impossible to find a replacer for Mr. Cherfi during the Friday prayer 

break he requested and it had made reasonable efforts to find an alternative including offered an 

alternative shift schedule which would allow Mr. Cherfi to be home on Fridays (reducing working 

hours or trading Fridays for weekends) as well as the offer to use a prayer room on site, which Mr. 

Cherfi rejected. With these various factors thrown into the balancing exercise, the employer prevailed 

in his justification defense.
2031

 In cases where the employer prevailed, often the case revolves around 

showing that (sometimes substantial) efforts to find alternatives to make both parties happy. When this 

is not done, the measure cannot be considered proportionate under the circumstances. The nature of 

the work and the contractual commitments, showing a compelling business need as legitimate aim 

pursued, also shift the favor to the employer. This was the case in James v. MSC Cruises Ltd 
2032

 

where the Employment Tribunal accepted that requiring occasional Saturday work, included in the 

                                                           
2029

Cherfi v. G4S Security Services Ltd, [2011] UKEAT/0379/10 (24 May 2011); Thompson v. Luke Delaney 

George Stobbart Ltd [2011] NIFET 00007 11FET (15 December 2011); Edge v. Visual Security Services Ltd. 

[2006] ET/1301365/06; Estorninho v. Zoran Jokic t/a Zorans Delicatessen [2006] ET/2600981/06; James v MSC 

Cruises Ltd (ET case 2203173/05); Williams-Drabble v. Pathway Care Solutions Ltd. [2005] ET/2601718/04; 

Mayuuf v. Governing Body of Bishop Challoner Catholic Collegiate School & Anor [2005] ET Case no. 

3202398/04; Fugler v. Macmillan London Hair Studios, ET case 2205090/04. For case descriptions, background 

and links, see website of Cardiff University’s centre for Law and Religion, at 

http://www.law.cf.ac.uk/clr/networks/lrsncd11.html. 

2030
 Cherfi v G4S Security Services Ltd, [2011] UKEAT/0379/10/DM (24 May 2011). 

2031
 See also Mayuuf v. Governing Body of Bishop Challoner Catholic Collegiate School & Anor [2005] ET Case 

no. 3202398/04 (refusal to allow a Muslim time off for Friday prayer was justified –not indirectly 

discriminating- considering the school’s teaching schedule demands) 

2032
 James v MSC Cruises Ltd  (ET case 2203173/05). 
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contract, did put Seventh-day Adventists at a disadvantage but this could be justified considering the 

business need of providing customers’ service (selling cruise holidays) and the efforts to find 

alternatives.  

 

In contrast, the employer in Thompson v. Luke Delaney (2011)
2033

 was unable to show why it was not 

impossible to have other employees cover a Sunday shift from 12.00 noon to 4.00 pm so as to allow a 

Jehovah’s Witness to attend worship services at that time. Thus, the claim of indirect religious 

discrimination was upheld by the Employment Tribunal. The same failure to make efforts towards 

viable alternative solutions was the reason the Employment Tribunal found for the employee in Edge 

v. Visual Security Services Ltd. (2006).
2034

 The case involved a Christian employee who objected to 

Sunday work. While this was flagged at the job interview and formed no problem at the original work 

site, the problem arose after transfer to another company site where Sunday work was required. The 

employer could point to little efforts to find a solution apart from the fact that this would be ‘simply 

too much trouble’ and thus lost the indirect discrimination justification defense (lacking 

proportionality element).
2035

 The same was found in Fugler v. Macmillan London Hair Studios, where 

the lack of efforts to allow a Jewish employee to take up Yom Kippur which fell on a Saturday –the 

busiest day- meant the employee prevailed in the indirect discrimination claim. In these cases, the 

employee was considered to suffer (indirect) discrimination because of their religious beliefs and 

practices. 

 

These cases show that religious time requests, brought by Christians as well as Muslims and other 

religious minorities, are assessed under the indirect discrimination claim, accepting the particular 

disadvantage that time demands may face on members of these groups. The issue then revolves around 

proportionality, as part of the justification defense put forward by the employer. While the existence of 

a legitimate aim is routinely accepted, when no efforts whatsoever were made towards accommodation 

(even if those were unfavorable in some way to the employee and rejected) proportionality becomes a 

trembling block for employers. However, employers prevail when such efforts towards viable 

alternatives can be demonstrated and can bolster their case by adding the requirement to the 

employment contract since British courts still have a tendency to give primacy to contractually agreed 
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 Thompson v. Luke Delaney George Stobbart Ltd [2011] NIFET 00007 11FET (15 December 2011). 
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 Edge v. Visual Security Services Ltd. [2006] ET/1301365/06. 
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 Estorninho v. Zoran Jokic t/a Zorans Delicatessen [2006] ET/2600981/06 concerned a similar case with a 
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Care Solutions Ltd. [2005] ET/2601718/04 (Practicing Christian objected to a permanent -and non-negotiable- 

work rota requiring occasional Sunday shifts after having informed the company of her faith commitments when 

hired, won unfair dismissal /indirect discrimination claim) 
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commitments.
2036

 Employees, on the other hand, have stronger cases when they raise the objections to 

work on certain days early on, and do not sign employment contracts which say otherwise, when 

different schedules are introduced later on.
2037

 Indeed, the British cases reflect a tendency to see 

evaluated cases as matters of contract and to accept arguments calling for a flexible workforce and 

labour market. This understanding of religious time requests as a contractual issue which is mandated 

by the need for an increasing flexible workforce somewhat misses the point of addressing the issue 

under fundamental rights/non-discrimination legislation though. 

In contrast, the approach advocated by the Equality and Human Rights Commission in a Statutory 

Code of Practice (the “EHRC Code”) and non-statutory guidance –a non binding
2038

 document aimed 

to “help employers understand their rights and obligations under the [Equality] Act” – is a more 

generous one based on the idea that employers are to be flexible towards their staff’s needs: 

“if a Muslim employee requests to use their annual holiday entitlement for the purposes of celebrating 

Eid, the EHRC Code suggests that the employer accommodates that request where it is reasonable for 

the employee to be absent during that period. Employers who do not risk claims of direct and indirect 

discrimination. …to defend the indirect discrimination claim, the employer needs to (a) have a 

legitimate aim; (b) be able to show that their refusal to grant the holiday is a proportionate means of 

achieving that aim. For example, it may be able to argue that ensuring the smooth operation of the 

business is a legitimate aim which would be impacted by the employee taking holiday to celebrate Eid. 

However, it would also need to go on to show that there was no other, more proportionate, way in 

which that aim could be achieved, for example, by arranging for other employees to cover the 

work.”
2039

 

 

With regard to the Ramadan: 

“Although we are not aware of any cases in the UK regarding alleged discrimination against a 

Muslim employee observing Ramadan, the EHRC Code gives a specific example of what an 

employer should do in respect of religions that require extended periods of fasting. Unsurprisingly, 

employers are encouraged to support their employees through a fasting period has published.”
2040
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 E.g. Mba case; James v MSC Cruises Ltd  (ET case 2203173/05). 
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In general, the EHRC code advises employers to make some efforts and try to be flexible in order to 

accommodate a request made on religious grounds when it is practically possible. From the case law it 

appears that the pragmatic, flexible approach is indeed a recurrent one amongst British employers. 

 

Accordingly, the Employers Forum on belief (EFB) advises its members as follows: 

“Provided that the working pattern is clearly required for sound business reasons (such as efficiency, 

customer demand, coverage etc.) employers should have little difficulty in showing that this is a 

legitimate aim. It is however equally important to be able to demonstrate that other potential solutions 

were properly considered and that the working hours were not just unilaterally imposed, especially if an 

employee has previously expressed concerns based on a religious belief.”
2041

 

 

Similar to what was the case under cases involving religious dress and grooming, British courts have 

incorporated a de facto duty of reasonable accommodations under the existing anti-discrimination 

legal provisions so that employers who see it would be ‘simply too much trouble’ stand to lose indirect 

discrimination claims brought by religious employees adversely affected by particular working time 

demands. One difference is that time demands are still reviewed as a contractual matter, there where 

employers would not be considered justified to restrict religious dress under even clear contractual 

provisions (e.g. a neutrality provision). The latter is more characteristic to the recognition that 

religious dress raises human rights concerns, which cannot be abrogated through contractual 

stipulations. Religious time requests arguably are not considered as such, but more as a practical 

matter where compelling business interest –provided no viable alternatives could be found- are 

routinely upheld. This is so cases involving both Christians and religious minorities in Britain since 

only some employees (shop and betting workers) are protected from having to perform Sunday work. 

With the leniency towards employers being larger than in the cases of religious dress and grooming, 

the British case study still reveals adequate level of protection for religious employees who seek to 

observe certain days of rest or who want religiously significant holidays off. In addition, it seems that 

on the ground many employers make sometimes substantial effort to accommodate. A test of 

reasonable accommodation -obliging employers to consider ways of accommodation prior to 

disciplinary action or dismissal- would largely confirm the existing situation, while adding support and 

clarity to the existing framework and in that sense form be a useful addition to British law.  

 

1.4.4. Conclusion 

 

The “evolving concern within working time law that individual workers should be able to influence 

their working time arrangements” has lead to time accommodation schemes like parental leave 
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schemes which allow adjustment or reduction of hours over a certain period.
2042

 These are said to 

“mirror those offered under freedom of religion and discrimination laws, to the extent that both require 

adjustment in working hours.” In each case though, there are limits to the right of employees to have 

their schedules adjusted. In working time laws or regulations employers can refuse based on a number 

of grounds. For instance in the Dutch case –“the most strongly worded” of such laws- only ‘serious 

business reasons’ (zwaarwegende bedrijfs- of dienstbelangen) allow employers to refuse working time 

adjustment requests.
2043

 Under indirect discrimination, working time demands which disadvantage 

certain groups of employees can be justified by showing that the requirement is a necessary and 

proportionate means towards a legitimate business need. In an explicit reasonable accommodation 

jurisdiction, such as the U.S. and Canada, the limit to reasonable accommodations is ‘undue hardship’ 

on the employer’s business. 

There are differences though between such modern working time accommodation laws and religious 

accommodations under human rights or non-discrimination law: 

“The working time laws are more direct, however, in that their primary purpose is to enable employees 

to alter their schedules. They thereby sidestep any question of whether such accommodation is required, 

which can arise under religious rights and has been highlighted by the failure to have working hours 

adjustments recognized under the ECHR….When this initial hurdle is overcome, however, a number of 

similarities emerge between claims for hours adjustments that are framed as religious rights and those 

brought under working time laws.”
2044

 

 

Another difference is the application scope: while it entails a generous accommodation regime, the 

Dutch Act on Work Hour Adaptations (Wet aanpassing arbeidsduur; WAA) only applies to employers 

who have 10 or more employees
2045

 and only once and employee has worked with a given employer 

for at least one year. Also, the employee needs to request the change in hours 4 months in advance, 

and there are limits as to how many time an employee requests changes in working time. Under the 

reasonable accommodations framework (under Title VII of the U.S. Civil Rights Act) the mandate of 

religious (time) accommodations is not applicable to very small employers but there are no conditions 
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 McCann, p. 522-23. Notably these arrangements are quite generous in Scandinavian countries, with Sweden 

allowing parents to opt to work part-time until their children are eight years old. In the UK since 2003 parents 

can ask for reduced hours and for working from home. Employment Rights Act 1996 pt. VIIIA. But some 
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as far as length of existing employment relations or the timeframe within which to request 

accommodations. In Canada no such limits were set on the size of the employer so every employer has 

a religious accommodation duty under the federal and provincial Human Rights Codes, although the 

size of the employer and other circumstances such as whether the employee asks for adjustment well 

in advance or very last minute will figure in when deciding whether or not here is an undue 

hardship.
2046

 Under EU non-discrimination law many questions remain, and if the Eweida case in 

principle would be extended to religious time accommodations, then many of these conditions will 

have to be specified, e.g. the size of the employer and when an employee requests accommodation will 

probably figure in to some extent but not form an absolute barrier. Thus there are considerable 

differences between specific religious accommodation rights, where they exist, and statutory working 

time arrangements which give all or some categories of employees adjustment rights. The former are 

aimed at a specific instance of working time conflicts, while the latter, even if they may be useful in 

some cases for religious employees as well, entail conditions which make it less attractive in the 

specific case of religious time accommodations. (e.g. when requesting time off during an annual 

religious holiday it does not make sense to ask for a long-term change in schedule month ahead of 

time). 

 

After discussing various merits of both frameworks (labour law and human rights/non-discrimination) 

and analyzing the interactions and respective merits of general labour law in the area of working time, 

on the one hand, and human rights that seek to protect specific workers such as in the case of religious 

employees, on the other hand, McCann finds “a substantial degree of overlap between the fields of 

human rights and labour law in the regulation of working hours” but for him the balance tips generally 

in the favour of labour law as long as it can engage “more strongly with its human rights dimension”.  

“The case of working time also reinforces the insight that rights that are not designated as fundamental 

or situated in human rights regimes can be the most effective….significance of domestic labour 

laws….as the primary enforcement mechanism for many human rights…have sustained, so far, a 

widespread floor of working hour measures in the face of profound and intensifying pressures to 

abandon them. …even where both regimes offer avenues of recourse, it is often labour law, rather than 

human rights law, that embodies the most sophisticated mechanism for protecting workers’ 

interest…rights to adapt working hours, which appear to hold more promise for individuals who are 

unable to observe the practices of their religion than the rights to freedom of religion or against religious 

discrimination, the directness and specificity of labour law rights being their virtues.”
2047
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Still, general working time laws will always leave some needs of some employees unmet, which 

explains their relevance besides and above labour law protections. Recognizing some strengths of 

human rights techniques, which can be extended to labour laws, McCann warns for an approach under 

which human rights would entirely displace equally compelling accounts of the role of working time 

laws, including those that stress their contribution to constructing economies that generate quality 

jobs.  

“working time law is not immune to the concern that the integration of human rights discourses into 

labour law could threaten to undermine the latter’s collective values and institutions. The emerging 

individual rights with respect to working time and scheduling can be seen as informed by one element 

of human rights discourse, the conviction that individuals, as autonomous beings, are entitled to 

exercise choice in shaping their lives…These laws are of value where ‘collective’ protections applicable 

in the same way to all workers, such as limits on overtime work or communal weekly rest days, do not 

adequately respond to individual needs. …[but caution is needed] to prevent individual rights from 

becoming accepted as a primary defence against long hours.”
2048

 

 

However, in response to McCann, it can be argued that it can be clearly be of benefit to “harness…the 

rhetoric force of human rights discourse to working time protections working time law”
2049

 since the 

human rights tradition provides a compelling narrative, particularly when asserting the fundamentality 

of working time standards in the face of calls for dismantlement in light of increased globalization and 

flexibility demands, an avenue that is not offered by discourses preoccupied with instrumental goals.  

 

As said, religious employees also benefit from working time restrictions (overtime, daily and weekly 

hour limits) and will certainly also at times take advantage of the general working time 

accommodations (flexi-time, going part-time), as every single worker has an interest in generally 

decent working hours. But that alone may not meet their religious needs necessarily. Partially that may 

have to do with procedural requirements such as requesting time 4 months in advance, which McCann 

perhaps underestimates the burdens that the form in case of religious accommodations, but also 

because the aims of those accommodations are different and more tailored. Laws aimed to meet the 

modern needs of the collective of workers often have other situations in mind than that of many 

religious minorities, being triggered by other social developments such as the needs of single working 

parents. For instance, religious employees may not seek to work less or part-time to meet their 

religious needs (the loss of salary may be considered a penalty due to their religious beliefs, e.g. 

Ahmad v. UK) but may opt for one-off, occasional or repeated shift changes in the cases of a conflict 

with a religious holiday, a day of Sabbath or to have time to pray on or off-site. By arguing that the 
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general working time accommodation are sufficient, no service is done to those whose needs require 

more tailored instruments to meet their interests. 

 

When it concerns the regulation and accommodation of religious time, it is time for a change in 

Europe, with the first step being the recognition that this particular issue raises genuine fundamental 

rights and non-discrimination issues for many religious employees in European workplaces. 

Considering this issue transcends the workplace and involves education, state institutions, etc., this 

recognition could be best reflected in an updated holiday schedule which balances the dominance and 

legacy of majority religious/cultural traditions with the recognition of religious diversity. This would 

have as bonus the strengthening of the rights of employees belonging to minority religions to hassle-

free observance of religious duties and reconciliation with work life. Recognizing religious minority 

days also has a recognition and awareness-raising effect. While alterations to the public holidays 

schedule is one way to advance these goals, there are also other –more modest- ways, for instance by 

adopting generous accommodations for civil servants and, as a way of informing stakeholders such as 

employers, drafting up the dates of the most important religious holidays of most common minority 

religions (e.g. on an annual basis, in circular letters of other government information methods).
2050

 

In subsequent instance, and in addition to general labour laws, employers should be willing to award 

time accommodation for employees based on religious needs when possible. Considering the human 

rights implications, a heightened scrutiny is justified when it comes to religiously motivated time-off 

requests. To defend denials for time off during religious holidays/for religious reasons, more 

compelling reasons should be required than in case of refusal of other days or time off. The fact that 

employers efforts are validated in the Dutch and British case law is a good step towards that direction. 

In various cases involving religious time conflicts, a de facto effort of reasonable accommodation 

must be dispensed with by employers to escape claims of indirect discrimination. One way of further 

strengthening and clarifying the position of employees (also in the countries without such ‘good 

practices’) is to foresee in a EU-wide right to request leave to observe religious duties/on religious 

holidays under a general reasonable accommodation mandate for reason of religion or belief.  

With regard to religious tie, objections to accommodation often relate to formal equal treatment. 

However, the organization of time in Europe adheres to a dominant, strongly religiously-inspired 

calendar, with only few instances of structural accommodation for minority groups. In this context, 

arguing for formal treatment under a non-neutral standard (in the sense of inspired by a dominant 

religious tradition which it privileges) is obviously problematic and not defendable. RELIGARE 

sociological data showed that representatives of religious majorities do not necessarily turn a blind eye 

to what they also describe as unfair situations. Alternatively, religious minority representatives are not 
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always in positions to raise the questions in an effective way. The presence of more publicly assertive 

minorities has rendered the societal time organization more visible. Smaller established minorities 

have their own –more subtle- ways of negotiating their position in society without referring to legal 

equality standards.
2051

 The question however becomes whether in a situation that is revealed as such, it 

is justified to advocate for moving beyond these pragmatic solutions (where the cost is solely carried 

by the minorities). In this area it may be appropriate to recommend more structural legislative 

protection, either in the form of institutionalized accommodation or changes to the existing national 

frameworks (above and in addition to reasonable accommodations).  

 

1.5. AFFILLIATION DISCRIMINATION AND MISCELLANEOUS 

RELIGIOUS ACCOMMODATION ISSUES IN THE CASE STUDY 

COUNTRIES 

 

1.5.1. Introduction  

 

Issues related to religious dress, grooming and time conflicts are the most recurrent topics that arise in 

the mainstream workplace. These issues are predominantly addressed under human rights law and/or 

non-discrimination law. These two frameworks are hardly specific to issues of dress and time, but 

rather the open-ended formulated provisions must respond to a variety of situations which can arise. 

The same applies to a general duty of reasonable accommodations, which unlike some specific rights 

for employees like working time protections, is not limited to a particular employment issue. Issues of 

dress or time coincide with other matters in a particular situations, unsurprising perhaps considering 

that practicing religionists will seek to live out their faith in the workplace in various interrelated or 

disconnected ways. For instance, an orthodox Jewish man may raise the issue of religious dress 

(wanting to wear a yarmulke on the job) but may also want to observe the Saturday Sabbath without 

using technological aids, refuse to eat non-kosher canteen food or to utilize canteen utensils, and 

refuse to have physical contact with members of the opposite sex. A Muslim woman wearing a 

headscarf or a bearded Muslim man may similar objections to shaking hands with members of the 

opposite sex, refuse to come into contact with alcohol or pork and request prayer space. A devout 

Christian may want to make his or her faith visible by wearing a cross and by observing Sunday as a 

day of rest rather than work.
2052

 Seventh-day Adventists may also object to eating pork, other unclean-

regarded foods and to smoking while Rastafarians may object to pork but not to all smoking, 
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Buddhists may object to any meat products,
2053

 and members of the Church of Jesus Christ of Latter-

day Saints may object to (some) hot and caffeinated drinks.
2054

 Other taboo food, drink or social 

behaviours may conflict with general work conditions or the demands of modern Western life, adding 

to issues of religiously distinct dress and grooming and conflicts between religious time and 

professional commitments. These may lead to problems with job duties (touching, handling, selling 

the product) but will also reflect on more social aspect of the workplace (sharing lunch in the canteen, 

socializing at a work party). While a number of cases have raised such multiple issues, these seem to 

be in the minority. The ‘single issue case’ still is paradigmatic for this area. We have not seen all the 

challenges yet in this area, partially because of covering and other coping mechanisms as responses to 

implicit or explicit assimilation demands. his may also explain why multiple issue cases are relatively 

rare: an abdurate practicioner who risks not fitting in at all in a modern workplace may find alterantive 

employment or pull out of the workplace, and despite all issues being important to a religious person it 

may be that he or she decides to ‘pick her fight’ focusing on what matters most.  

When it comes to such ‘miscelleneous issues’ (i.e. issues apart from the already discussed religious 

dress/grooming and time conflicts) cases that have occurred in several European countries can be 

placed in a number of categories. Such cases have addressed (1) requests for exemptions or alterations 

of particular job duties as well as (2) work circumstances, including socializing customs and the use 

certain (often already existing) facilities or space, typically for prayer or meditation.  

 

In the broad European perspective of the RELIGARE project, the Netherlands has the widest 

‘repertoire’ of miscellaneous accommodation cases, both relating to ‘multicultural’ requests (relating 

to new immigrant minority groups) as well as ‘traditional’ accommodation issues (notably 

conscientious objections by Christians, e.g. medical staff asking exemption on euthanasia/abortion 

procedures). Certainly this is in part due to the low-threshold and low-cost status of the ETC,
2055

 which 

receives cases that would not be taken to courts. The following list summarizes various legal issues 

arising in the case study countries as well as in other European countries part of the RELIGARE 

research: 

 

 Marriage registrars refusing to officiate over same-sex marriages or same-sex partnerships 

(the Netherlands, the UK) (1) 

 Objections by medical professionals as to activities and job duties that contradict their 

religious-ethical principles, i.e. related to abortion (Italy: medical staff and tutelary judges) or 

euthanasia or both (Netherlands) (1) 
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 requests to be exempt from handling or serving products containing alcohol (the Netherlands, 

Germany), pork (Belgium, France) or both (Spain) (1) 

 Objections to partaking in animal experimentations (Italy) (1) 

 Refusal to participate in certain war-related activities (France) (1) 

 Police officer’s objections to participating in a religious procession (Spain) (1)  

 Refusal to lie because of religious principles (France) (1) 

 Refusal of Jewish worker to participate in a project in the Middle East (France) (1) 

 Employees refusing to shake hands with members of the opposite sex (cases the Netherlands, 

incidences in the UK and Belgium) (2) 

 Objections to be in contact with members of the opposite sex in the workplace (Belgium; The 

Netherlands) (2) 

 Refusal to take orders from female superiors (Italy) (2) 

 Requests not to have to eat during lunch time during Ramadan (Denmark) (2) 

 Refusal to attend birthday celebrations (Denmark) (2)
2056

 

 Refusal to undergo medical exams (France)/ objections by medical professionals to get 

vaccinated  

 (Requests to use certain facilities or space for prayer or meditation) (2) 

 Dietary considerations (2) 

Despite its range, this list no doubt still cannot reflect all possible issues raised on the ground. Indeed, 

an exhaustive, definitive list may be impossible to draft; workplace field studies (e.g. by Lamghari, see 

infra) and other evidence are useful to detect rare and emerging issues on the ground.
2057

 For instance, 

despite there being no cases with regard to objections of female nurses to wash male patients this is a 

real challenge in at least the Netherlands
2058

 and in Belgium
2059

 and most probably in other countries as 
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well. There was also no case law on requests for prayer facilities, this arose in the Netherlands only 

with regard to education, not employment sphere; and we know that the issue has arisen in Belgium 

and in the UK in practice. The issue of ablution practices and facilities is closely connected to that of 

prayer facilities, and is equally absent from current case law. Finally, we collected no case law 

regarding dietary needs while for many employees requests for workplace canteen food to take into 

account religious diets (kosher/halal food) may improve well-being considerably.
2060

 These various 

issues ‘staying under the legal radar’ is due to coping mechanisms on the ground.  

 

A complete discussion on the topic of religion or belief must however add two more topics: that of 

religious affiliation discrimination, which cannot be considered part of the miscellaneous issues 

category, and the issue of religious harassment and negative workplaces, which relates to social and 

gender relations in the workplace but considering the legal specificities merits a separate discussion. 

After these two topics, we will address the miscellaneous issues related to religion and belief in the 

workplace. 

 

1.5.2. Religious affiliation discrimination: the thin heart of the matter? 

 

Religion is an invisible trait, but one which in the case of various religious minorities coincides with 

the more visible characteristic of ethnicity. In addition, there are various ways to find out a persons 

religion or belief, even apart from the manifestation through particular practices and observances. 

Despite the fact that one may think spontaneously of a person being refused a job for being a Muslim, 

Jew or some other religion, such cases are extremely rare in the case law of European countries. The 

area of employment law where the issue of religious affiliation (and often a level of practice) is central 

though is the hiring discretion of faith-based organisations or religious-ethos companies. In that area, 

this topic is recurrent.
2061

 However, with regard to the mainstream (i.e. not at religious ethos company) 
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2059
 Based on my conversation with a director of a large elderly care facility in Belgium, during a training on 

how to manage diversity for civil servants. 

2060
 E.g. RELIGARE sociological research indicated that in Turkey there are pressures and inconveniences for 

non-believers/practitioners who wish to eat/drink during the day during Ramadan in some workplaces. Tuğba 

Tanyeri-Erdemir, Muharrem  Erdem and Theresa  Weitzhofer-Yurtışık, Challenges of Religious Accommodation 

in Family-law, Labour-law and Legal Regulation of Public Space and Public Funding. Turkish Socio-Legal 

Research Report RELIGARE project (2012). 

2061
 See Article 4.2 EED; Stox, ‘Religious-Ethos Employers and Other Expressive Employers under European 

and Belgian Employment Law’; Various ETC and Dutch court cases concern the issue of religious affiliation 

within religious-ethos companies. E.g. ETC nr. 2012-126, 24 july 2012 (Catholic employee rejected from a 

protestant school, no violation of the GETA found); ETC nr. 2012-156, 28 September 2012 (employee without 

religion refused at Christian care organisation, no violation of the GETA found); ETC nr. 1999-16, 8 February 

1999 (religion requirement for a timberman/furniture maker regarded disproportionate, violation of GETA 
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workplace such straightforward cases are rare. The same religious requirements which may be 

standard and accepted for religious-ethos companies would constitute straightforward cases of direct 

discrimination on the basis of religion. It is clear that job seekers should not be rejected for and 

employees may not be disadvantaged because of their religious affiliation or identity in the strict 

sense. Even under a very minimalistic protective regime, discrimination on the basis of religious 

affiliation would still be covered. For instance, teh argument that one is free to resign if workplace 

tasks and conditions contradict one’s religion is mute with regard to sole religious affiliation. This 

explains why under the old Article 9 ECHR jurisprudence, religious affiliation discrimination cases 

such as Ivanova,
2062

 the ECtHR found a violation of Article 9. The European Court held that “at the 

heart of the applicant's case was whether her employment had been terminated solely … because of 

her religious beliefs.”
2063

  

 

Similarly, if the concept of religion under non-discrimination law is regarded as excluding the right to 

wear religiously distinct dress or to manifest religion in an outward way, direct discrimination would 

still be found in case an employer rejects, dismisses or refuses promotion to a person based on his or 

her religion or mere belief. In this sense, both human rights law as well as non-discrimination law 

protect against such blatant forms of direct discrimination. Yet in the body of case law this type of 

discrimination is hardly paradigmatic, rather it is exceptional that a case is so clear. This observation 

may be considered positive or may hide a more ugly underbelly, indicating that more ‘sophisticated’ 

discrimination has replaced more blatant discrimination.
2064

  

 

However, blatant instances of discrimination are sometimes defended as business necessity –showing 

that at times a person’s religious affiliation is all that is needed to trigger disadvantage.  

The ETC has handled at least one such incident. In a 2010 case,
2065

 a member of a very small new 

Christian religious movement – the ‘Orde der Transformanten’ of which at a time there was a criminal 

                                                                                                                                                                                     
found); District Court, subdistrict judge Groningen 18 October 2012, LJN: BY4910, 

http://rechtennieuws.nl/38676/ontslag-vanwege-opzeggen-lidmaatschap-kerk-door-werkneemster-kennelijk-

onredelijk.html (dismissal of education and administrative assistant because she gave up her membership in the 

Reformed Church had legitimate aim but was disproportionate considering her age and length of employment) 

2062
 ECtHR, Ivanova v. Bulgaria, App. Nr. 52435/99, 12 April 2007. The claimant was a member of a Christian 

Evangelical Group known as “Word of Life” and was fired from her position as a swimming pool manager at a 

public school after refusing to resign or renounce her faith under pressure.  

2063
 ECtHR, Ivanova v. Bulgaria, App. Nr. 52435/99, 12 April 2007, para.81. 

2064
 The Canadian Supreme Court used such considerations to abolish the distinctions between direct and indirect 

forms of discrimination in the Meriorin case of 1999. British Columbia (Public Service Employee Relations 

Commission) v. BCGSEU, [1999] 3 SCR 3 (case on a fitness test for firefighters) 

2065
 ETC nr. 2010-188. 

https://owa.groupware.kuleuven.be/owa/redir.aspx?C=pd31Pm6_0keaMHZyKwzKg_tq8SAF1M8IAzswLBqMZsKcwZIvTeDGOPXmMsw8Js_L2Hqb5vHr7q8.&URL=http%3a%2f%2fzoeken.rechtspraak.nl%2fdetailpage.aspx%3fljn%3dBY4910
https://owa.groupware.kuleuven.be/owa/redir.aspx?C=pd31Pm6_0keaMHZyKwzKg_tq8SAF1M8IAzswLBqMZsKcwZIvTeDGOPXmMsw8Js_L2Hqb5vHr7q8.&URL=http%3a%2f%2frechtennieuws.nl%2f38676%2fontslag-vanwege-opzeggen-lidmaatschap-kerk-door-werkneemster-kennelijk-onredelijk.html
https://owa.groupware.kuleuven.be/owa/redir.aspx?C=pd31Pm6_0keaMHZyKwzKg_tq8SAF1M8IAzswLBqMZsKcwZIvTeDGOPXmMsw8Js_L2Hqb5vHr7q8.&URL=http%3a%2f%2frechtennieuws.nl%2f38676%2fontslag-vanwege-opzeggen-lidmaatschap-kerk-door-werkneemster-kennelijk-onredelijk.html
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investigation into the acts of two other members
 2066

- worked as a legal-administrative assistant for a 

city but her contract was not renewed. There were various indications that she was disadvantaged and 

her contract was not renewed because of her affiliation with the ‘Orde der Transformanten’: first, she 

had been given a temporary contract instead of a fixed contract, and during evaluations she was 

informed her contract may not be renewed; reference was made to her eating habits and her ringtone. 

The city argued that the woman was let go because of spending cuts, and later added the argument of 

problems with her functioning in the team. The ETC did not find this convincing since the spending 

cuts were announced only subsequently to the case and there were no indications of the employee’s 

bad functioning. In any case, if spending cuts were the reason, the ETC wondered why the employer 

had waited to inform the woman of this until the time of the ETC hearing. Thus, the employer was 

unable to carry the shifted burden of proof and convince the ETC that the woman’s religious affiliation 

was not a reason for its negative employment decision towards her and the ETC found direct 

discrimination in the matter.  

 

Considering the close ties between religious affiliation discrimination and ethnic/racial discrimination, 

the Feryn case
2067

 may be seen as on point. The legal battle was iniatited by the CEOOR following 

explicit statements in the press made by the CEO of a company installing garage doors that he would 

not hire any Moroccan employees since his customers did not want a Moroccan entering their home 

and handling their security installation. Replace the word ‘Moroccan’ with ‘Muslim’, which is not 

even a far fetch in the Belgian context, and you get religious affiliation discrimination, an incidence of 

direct discrimination. In the Netherlands, a recent –bizar- incident amounted to the same issue. In 

2014, the owner of a small cleaning company (Wesley de Laat of ‘Budget Cleaning Brabant’) had 

published a job notice in a local paper
2068

 hoping to recruit ‘Dutch’ employees. This attracted much 

attention, indignation and even death threats. The owner appeared on the well-known tv-talkshow 

Pauw & Witteman, where he defended that he operates a “ducth company with Dutch employees’ and 

that his own ‘market research amongst 10,000 households’ indicated 80% of households preferred 

Dutch cleaners coming to their house over allochtone cleaners. Citing ‘customer needs’ in the 

particular market in Brabant (as opposed to Rotterdam where the ‘mentality is clearly different’) for a 

hiring practice which he failed to see as discriminatory at all (and saying he was no supporter of Geert 

                                                           
2066

 This movement was the set up in 2003 in Hoeven, Noord-Brabant which according to Wikipedia has a mere 

100 people members, most of them nudists living in a commune. It can be noted that the Netherlands does not 

have a sect-watchdog organisation. 

2067
 ECJ, Centrum voor gelijkheid van kansen en voor racismebestrijding v. Firma Feryn NV, Case C-54/07, 10 

July 2008. 

2068
 It concerned an ad in a local paper of a soccer association (advertentie in het ledenblad van de plaatselijke 

voetbalvereniging RKC Waalwijk). See 

http://www.joop.nl/leven/detail/artikel/26333_spectaculaire_stijging_aantal_meldingen_discriminatie/ 

http://www.joop.nl/leven/detail/artikel/26333_spectaculaire_stijging_aantal_meldingen_discriminatie/
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Wilders); he bragged that his business approach was highly successful -a ‘hole in the market’- and he 

was able to hire 9 employees. 

When faced with a question whether it is just that two friends from the same neighborhood and 

supporters of the same soccer team, one ‘Piet’, one ‘Khaled’ could see the opening and apply and one 

would not be considered, the director replied that ‘the advantage to such clear job positing is that 

Khaled or Ahmed often would not apply for the job in the first place.’ Instead he stated it was 

hypocrite that some companies say ‘you don’t fit in the company profile’ and give people hope and 

makes them waste time and expenses just to be rejected in the end. The incident would seem to show 

that due to customer wishes there are economic incentives to persisting in discriminatory practices. 

However, a week later the owner ‘came clean’ announcing that it all had been a ‘publicity stunt’ –

inspired by the European week against discrimination- to put the focus on the topic discrimination in 

the workplace and to show that the media ‘just copy everything’ without doing their research on a 

story.
2069

 De Laat also said he had written the death thearts he alledgedly received, and which were 

shown in the tv show Pauw & Witteman, himself. While few found his explanation credible, De Laat 

certainly succeeded in attracting attention, not just to the issue he said he denounce but mainly to 

himself: 

“What started a a flyer text, subsequently was picked up by the Volkskrant, became an oil stain, a media 

hype. With De Laat as ultimate center of attention” 
2070

 

 

The narrow instances of direct discrimination on basis of religious affiliation serve to show that if the 

limits of human rights and non-discrimination protection is limited to this type of religion or belief 

discrimination alone, the scope, meaning and significance is rendered extremely narrow. 

 

1.5.3. Negative work environment and harassment; proselytising in the workplace 

 

Anti-discrimination law protects against various kinds of discrimination, including harassment. Article 

2.3 EED states:  

“Harassment shall be deemed to be a form of discrimination within the meaning of paragraph 1, when 

unwanted conduct related to any of the grounds referred to in Article 1 takes place with the purpose or 

                                                           
2069

 E.g. he claimed they could have just checked he had only 2 employees, not 9. His market research was 

imaginary ‘ what do I care what people think’ he declared in an interview when ‘coming clean’. Ton Lankreijer, 

‘Discriminerende’ Wesley de Laat misleidde Pauw & Witteman, 13 April 2014, 

http://cult.thepostonline.nl/2014/04/13/wesley-de-laat-misleidt-pauw-en-witteman/ ; Eigenaar 'alleen-Hollanders' 

schoonmaakbedrijf over zijn 'nep-actie'. Discriminerende advertentie was 'publiciteitsstunt' , 15 April 2014, 

http://www.joop.nl/media/detail/browse/1/artikel/26442_eigenaar_schoonmaakbedrijf_over_zijn_nep_actie/. 

2070
 Ton Lankreijer, ‘Discriminerende’ Wesley de Laat misleidde Pauw & Witteman, 13 April 2014, 

http://cult.thepostonline.nl/2014/04/13/wesley-de-laat-misleidt-pauw-en-witteman/ (“Wat begon als een 

flyertekst, vervolgens bij het discriminatiemeldpunt RADAR terechtkwam en werd opgepikt door de Volkskrant, 

werd een olievlek, een mediahype. Met De Laat als ultiem middelpunt van de belangstelling.”) 

http://cult.thepostonline.nl/2014/04/13/wesley-de-laat-misleidt-pauw-en-witteman/
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effect of violating the dignity of a person and of creating an intimidating, hostile, degrading, humiliating 

or offensive environment. In this context, the concept of harassment may be defined in accordance with 

the national laws and practice of the Member States.” 

 

The core of harassment, including when it comes to religious harassment is a negative work 

environment (intimidating, hostile, degrading, humiliating or offensive) which violates an employee’s 

dignity. For further elements, the EED defers to Member States. Reports and social science research 

indicate that many religious employees are made to feel uncomfortable when negative comments are 

directed towards their religion, but often choose to let things slide or address it with their boss without 

turning to courts.
2071

 Bullying and hostilities may come from co-workers or customers, but it is the 

employer who would be held liable if he fails to act appropriately towards such situation. Overall, 

religious harassment cases are rare. One case before the ETC, involving employment discrimination 

complaint of a Hindu women, shows that various forms of harassment can overlap. In 2011,
2072

 a 

Hindu woman argued she was being discriminated/harassed/bullied by her colleagues based on race, 

disability, gender and religion, by getting various derogatory comments in an IT recruitment company 

where she was the sole woman and the only employee of non-Dutch origin (Surinamer) of Hindu 

religion. The tensions lead to her calling in sick and having health issues, which upon her return only 

made the situation worse as they lead to insinuations and more harassment. The ETC found 

harassment based on race an gender to exist, but not on the basis of disability and religion since the 

witness reports produced did not speak of those forms of comments or discrimination, since the 

employer had failed to adequately address the issues raised by the woman. 

The ETC also found the harassment of a Muslim employee to exist when following the September 11 

events, a direct supervisor of the employee had said to him ‘you are all the same’ but the employer had 

failed to investigate the matter.
2073

  

Employees can thus be victims of a negative work environment because of their religion. However, 

conversely religious employees at time can be seen to contribute to such negative environment place 

when their behaviour crosses the acceptable limits of proselytism in the workplace. In the Netherlands, 

there are two case involving workers discussing/advocating one’s faith on the job. One 1997 case 

involved a Christian hospital employee being dismissed following warnings that he should not shared 

his Christian religious beliefs with the patients (handing out booklets and leaflets, singing hymns, 

speaking with patients, warning them against specific treatments as yoga and acupuncture).
2074

 A 1999 

case involved a physiotherapist
 
of Christian faith who expressed her faith at work, inter alia by 

                                                           
2071

 E.g Tzadik notes several Jewish women receiving negative comments about Judaism and Israel, particularly  

when there are incidents in the region. 

2072
 ETC nr. 2011-33. 

2073
 ETC nr. 2004-08, 29 January 2004. 

2074
 ETC nr. 1997-148, 23 November 1997. 
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discussing her faith with patients.
2075

 The employer prohibited applicant from discussing her faith any 

longer with patients, former patients and colleagues, and also transferred her to another branch. The 

employee argued the gag order constituted direct discrimination on grounds of religion, but the ETC 

saw it otherwise since not the employee’s religious belief as such was the decisive reason for the 

measures, but the complaints of patients about the way the applicant propagated her belief. The ETC 

reviewed the case under indirect discrimination on grounds of religion, because the prohibition affect 

those who propagate their belief in the same manner as the employee are affected. However, the ETC 

finds the indirect distinction, based on the facts and circumstances, however objectively justified. 

Workplace proselytizing cases have also arisen in Britain, but notably not in Belgium. In a public 

sector case, Chondol v. Liverpool City Council (2009),
2076

 the city council was not found to have 

unfairly dismissed a social worker who had promoted his religious beliefs to service users by 

proselytising service users and, in one case, by providing a Bible. The employer had objected to him 

inappropriately promoting his religion to service users and not to his religion per se. And in an 

interesting case against a local YMCA, Monaghan v. Leicester Young Men’s Christian Association 

(2004),
2077

 it was not considered direct discrimination contrary to the Employment Equality (Religion 

or Belief) Regulations 2003 to instruct a an employee of a multiracial, multi-religious organisation 

(even one with a Christian ethos) that he should not attempt to convert clients to Christianity. Going 

by these examples, there is very limited space for employees to proselytise in the European workplace. 

 

1.5.4. Objections to job duties grounded on religion or belief 

 

Religiously or philosophically motivated objections to certain job duties, together to objections to 

broader work customs and expectations, form the main types of ‘miscellaneous issues’ of religious 

accommodations. Such objections may relate to traditional religious groups/minorities in a country or 

to more newly immigrated minorities. Particularly with regard to the former (‘conscientious 

objections’), sometimes specific accommodative legislation has been adopted. For instance, the 1967 

British Abortion Act provides an exemption for health personnel who hold conscientious objections 

from carrying out or assisting in abortions. There is widespread support for such ‘traditional’ 

accommodation: the European Values Study (1999)
2078

 tested public opinion across Europe on the 

question ‘If a nurse were asked to help perform a legal abortion, she should be allowed to refuse on 

religious grounds’, 60% of respondents either agreed or strongly agreed with the statement. In the UK, 

this figure was almost 70%. Other ‘traditional’ conscientious objections related to the workplace 
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 ETC nr. 1999-19, 11 February 1999. 

2076
 Chondol v. Liverpool City Council [2009] UKEAT/0298/08 (11 February 2009). 

2077
 Monaghan v. Leicester Young Men’s Christian Association [2004] Employment Tribunal Case no. 

1901839/2004 (26 November 2004). 

2078
 The European Values Study 2008, however, no longer included this question. 
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include objections by medical professionals to activities related to euthanasia. Often the two coincide. 

For instance, in a 2000 case before the ETC, a woman who was a member of the Reformed 

Congregations (an Orthodox Protestant Church with members mainly in the Netherlands) interviewed 

with a hospital for a training/employment agreement.
2079

 She had indicated on her written application 

that she was a conscientious objector and because of her religious convictions refused to participate in 

abortions or euthanasia as well as other activities related to abortion or euthanasia. During the 

interview, this was elaborately discussed and she was presented with various situations and asked if 

she would object. She said that she would not want to partake in part of the general care of a woman 

who was about to or just had an abortion at the hospital (the issue of euthanasia was not discussed as 

much), for instance she would not want to shave the women prior to the procedure or want to transport 

her away from the operation room, but would be fine once she was back in the post-op room. She was 

subsequently refused for the position, even though the hospital considered her highly competent. 

During a phone conversation, she was told the reason for the refusal was that she was ‘insufficiently 

flexible’ due to refusal to partake in in general caring activities for all patients. (another reason was 

that she already had a position in another hospital, even though she would have to be at the hospital 

she applied at). The woman argued that the refusal amounted to an unjustified distinction on the basis 

of her religious convictions. At the ETC hearing it appeared the only disagreement was due to the fact 

she had indicated she did not want to pick up a woman who had had an abortion from the operation 

room. The hospital had no issue with the conscientious objections to activities directly related to 

euthanasia and abortion (in fact 10-20% of its staff were conscientious objectors) and she would not 

have been asked to partake in any such activities (including shaving a women prior to an abortion). 

Interestingly, the woman at the hearing said she had considered the issue more closely and would have 

no objections to transporting a woman from the operation room as that would not relate to the abortion 

itself but constitute part of general care. (to which the employer had replied in that case there would be 

no objections to hiring her). The ETC, however, found that the hospital was justified to take her 

refusal of post-abortion care into account. The ETC failed to see a prohibited distinction: the hospital 

had an arrangement for conscientious objectors, to which the applicant could appeal, when such tasks 

would be assigned to her. The main issue concerned the issue of post-abortion care, mainly the issue 

of transportation from the operation room. There, the ETC failed to see a direct link with the religious 

convictions of the woman, so that it did not have the protection under GETA. However, it did sense 

this position on the connection between objections and religious or philosophical beliefs would be 

sensitive so a recommendation was directed to the hospital, which dealt with conscientious objections 

on a regular basis. The ETC advised the hospital to draft and deliver to applicants prior to job 

interviews a guide clearly stating what is expected of nurses who have conscientious objections so that 
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 ETC nr. 2000-13, 21 March 2000. 
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they are informed and can consider their positions in advance.
2080

 But it considered that the hospital in 

the case at hand was justified to doubt the willingness of applicant to commit to caring for all patients. 

 

Besides such long-standing conscientious objector cases, increasing equality rights of LGBT people 

(in the form of anti-discrimination laws, same-sex partnerships or marriage
2081

) movement has created 

new areas of conflict for religious workers. These issues have been most prominent in the public 

sector, with cases such as Ladele in the UK and the ‘weigerambtenaren’
2082

 in the Netherlands. The 

ECtHR has held that it falls within State’s margin of appreciation to not exempt conscientiously 

objecting marriage registrars from having to perform same-sex partnerships/marriages.
2083

 But LGBT 

advances can also raise issues in the private sector, when e.g. people have religiously-motivated 

objections to providing certain services to same-sex couples.  

The issue concerning marriage registrars raising conscientious objections against concluding same-sex 

partnerships/marriages (the so-called ‘weigerambtenaren’) has also been an important discussion point 

in Dutch society. The number of marriage officers with (religion based) conscientious objections is 

limited (they exist in less than 50 municipalities), but the political discussion made this phenomenon 

an important touchstone for equal treatment policies concerning sexual orientation in a country which 

stands at the forefront when it comes to LGBT rights success.  

Since 2008
2084

 the ETC changed its case law concerning marriage officers who have religious 

objections against same sex-marriages, allowing non-discrimination of sexual minorities to trump 

religious freedom of objecting civil servants. Before, the ETC saw the lack of accommodation of 

objecting marriage registrars as indirect discrimination as inquired into potential alternatives which 

fall short of excluding or dismissing the objecting registrar. Since 2008 though, the ETC considers it 

objectively justified and proportionate (‘as there are allegedly no other less discriminating means 

available”) to exclude marriage registrars who raise conscientious objections to conclude marriages 

and partnerships between same sex couples. Vermeulen notes that the chairman of the commission in 

the 2008 decision referred to the 2002 case’s decision as “a pragmatic one in which the CGB just 
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 ETC nr. 2000-13, 21 March 2000, see § 4.6. 

2081
 In 2000, the Netherlands became the first country to legalize same-sex marriages; Belgium as the second 

country followed suit in 2003 (statutory cohabitation was possible since 2000) while in the England, Wales and 

Scotland (but not Northern Ireland) this option became reality in 2014.  

2082
 See ETC nr. 2002-25 as the first such ‘weigerambtenaar’ case (finding unjustified –disproportionate- indirect 

distinction and calling for respecting the conscientious objection of a public marriage registrar against same-sex 

marriages). In ETC nr. 2008-40, the ETC changed its stance: the legitimate goals pursued by the city justified the 

far-reaching restrictive measures against conscientiously objecting registrars. The ETC –Castermans as the 

commission chair- advised municipalities to adopt a rule against hiring or accommodating objecting registrars in 

light of the goal to protect gay couples against discrimination by state representatives.  

2083
 ECtHR, Eweida and others v. the UK, App. Nrs. 48420/10, 59842/10, 51671/10 and 36516/10, 15 January 

2013.  

2084
 Compare ETC nr. 2008-40(no indirect distinction)  with ETC nr. 2002-25 (indirect distinction because less 

right-limiting alternatives were available). 
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looked at the availability of alternatives rather than take a balance of basic interests,”
2085

 but it 

becomes arbitrary to abscond the general indirect discrimination approach which looks at the 

availability of alternatives for a strong ideological stance, particularly striking in an instance where 

state neutrality is considered a crucial goal. The ETC’s change of heart was explained in an Advisory 

Opinion Trouwen? geen bezwaar! (Marriage? No objection!), the first decision following this new 

policy is ETC nr. 2008-40, 15 April 2008 (concerning a member of an orthodox Protestant church 

excluded from the post of extraordinary marriage officer because of his religiously motivated 

conscientious objections). Ben Vermeulen and Adriaan Overbeeke critiqued the ETC’s 2008 

reasoning,
2086

 disagreeing that the 2002 decision was made on purely pragmatic grounds. “Seeing 

whether alternatives are feasible is not only a pragmatic decision, but also includes striking a balance 

between different interests and rights.”
2087

 Vermeulen and Overbeeke also note that while the ETC 

attempted to bolster its argument with human rights argument, this fails. Neither the ‘the right to 

marriage’ enshrined in Article 12 of the ECHR nor the equality standards laid down in the ECHR and 

ICCPR, Vermeulen and Overbeeke note, pertain to same-sex marriages and while States recognizing 

same-sex marriages are obliged to ensure everyone can get married in the municipality where they 

live, but that does not necessarily imply that all marriage registrars in the municipality should be ready 

and willing to perform such marriages. Indeed, in prompt marriages are rare-usually some scheduling 

takes place, allowing for the pragmatic avoidance of confrontational situations. And rarely would so 

many registrars object as to render the situation of accommodation untenable. Finally, Vermeulen en 

Overbeeke poke a hole through the ETC’s final argument based on EU Directive 2000/78/EG, since 

this directive only contains a prohibition of discrimination on grounds of sexual preference in 

employment cases, and does not touch the issue of same-sex marriage. In the end, the ETC’s stance is 

based on moral grounds,
2088

 and on a shaky legal argumentation. In contrast, Oldenhuis argues that in 

(particular public) employment, a level of ‘toning down’ [dempen] is justified and expected; for him 

that implies that “a civil servant should officiate gay marriages, even if he personally due to his 

religion has objections. His ‘core business’ after all is the officiating marriages; like a notary is to 

register an act transferring immobile property.”
2089

 The obstruction of reasonable accommodations by 
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 See Vermeulen and Belhaj, ‘Accommodating religious claims in the Dutch workplace: Unacknowledged 

Sabbaths, objecting marriage registrars and pressured faith-based organizations’. See also, CGB Oordelenbundel 

2007, p. 126. 

2086
 CGB Oordelenbundel 2008, p. 95 et seq. 

2087
 See also Vermeulen and Belhaj, ‘Accommodating religious claims in the Dutch workplace: Unacknowledged 

Sabbaths, objecting marriage registrars and pressured faith-based organizations’. 

2088
 The same was said by Flora Lagerwerf, a former CGB member and a former senator for the Dutch Christian 

Democratic party (CDA) “The commission expressed its own moral opinion by saying that the behaviour of the 

civil servant was hardly justifiable. Well, I don’t think you should ever do that, your own opinion is not relevant 

at all.” See Vermeulen and Belhaj, ‘Accommodating religious claims in the Dutch workplace: Unacknowledged 

Sabbaths, objecting marriage registrars and pressured faith-based organizations’.  

2089
 Oldenhuis, p. 9. Vice versa, Oldehis argues that a non-believing member of an organisation also attend 

religious services if that is generally required of members. Ibid. p. 10. 
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conscientiously objecting civil servants in the name of sexual orientation equality, and the automatic 

trumping of one fundamental right for a negligible gain towards another right, is bound to have effect 

on the private sector handling of similar conflicts. 

 

Regarding the private sector labour market such issues have often focused on business owners refusing 

such services (e.g. bridal cake business, B&B operators). In this sense, McFarlane v Relate Avon 

Limited,
2090

 where it was an employee who raised objections to certain job duties (providing 

relationship counselling to same-sex couples) can be seen as a forebode to future developments.
2091

 

Sandberg argues that McFarlane is an illustration of the tension between ‘new religion law’ in the UK 

and older religion-related laws on the books. The former is facilitative and applies equally to all 

religions and non-religious beliefs-‘seeking to protect religious freedom mainly as an individual right 

which needs to be balanced against other rights’- while older laws on the books or abrogated 

protect(ed) Christianity in the UK while providing some toleration for minority faiths, but with a 

characteristic ‘lightness of touch’.
2092

 Indeed, the idea behind much ‘new religion laws’, including the 

Human Rights Act 1998 which incorporated Article 9 ECHR into British domestic law and the 

prohibition of religious discrimination under subsequent instruments, is not to protect religion per se 

but facilitate the free exercise by individuals in different areas of social life. In this sense, this 

development is not to be mourned, on the contrary. However, the risk is that the ‘mechanical’ 

balancing exercise being performed does not fully acknowledge the place that religious convictions 

take on in the life of an employee, since such convictions are merely one part of the equation. The 

result in McFarlane, the twin case to the equally unsuccessful Ladele case
2093

, can attest to this: the 
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 McFarlane v Relate Avon Limited, [2010] EWCA Civ 880; [2010] IRLR 872; 29 BHRC 249. 

2091
 See Sandberg, ‘Laws and Religion: Unravelling McFarlane v Relate Avon Limited’, p. 361-370. (noting that 

the ‘Blair and Brown years’ (1997–2010 with the Labour Government in power) produced a large number of 

‘new religion laws’ which subsequently resulted in an ‘abundance of case law’.) 

2092
Sandberg, ‘Laws and Religion: Unravelling McFarlane v Relate Avon Limited’, p..361. 

2093
 Islington LBC v Ladele [2009] EWCA Civ 1357 (a registrar of marriages and deaths refused to register 

same-sex civil partnerships because of her Christian beliefs. Having been subjected to a disciplinary measure, an 

Employment Tribunal found that she had been discriminated against, directly and indirectly, on the ground of 

her religion contrary to regulation 3(1)(a) and (b) of the Employment Equality (Religion or Belief) Regulations 

2003. The Employment Appeal Tribunal allowed the appeal by the local authority and reversed on the grounds 

that: the claimant was working for a public authority and employed in a public capacity requiring performance of 

a purely secular task, and her refusal to carry it out involved discriminating against homosexuals in the course of 

her work. She had to perform the civil partnership duties that she had contractually agreed to carry out; although 

the local authority's requirement for all registrars to perform civil partnership undoubtedly put persons with the 

claimant's belief at a particular disadvantage, the requirement was part of the local authority's overarching 

commitment to the promotion of equality and diversity and that was a proportionate means of achieving the 

legitimate aim of promoting the rights of the homosexual community, for the purposes of regulation 3(1)(b)(iii) 

of the 2003 Regulations; Article 9(1) of the Convention for the Protection of Human Rights and Fundamental 

Freedoms (ECHR) is qualified by Article 9(2) where a limitation was prescribed by law for the protection of the 

rights and freedoms of others and Ms. Ladele’s religious views relating to marriage should not be permitted to 

override the local authority's concern to ensure that its registrars accorded equal respect for the homosexual 

community. Ladele lost her case before the European Court on 15 January 2013.) 
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Employment Appeal Tribunal held that Gary McFarlane, a relationship counsellor who was dismissed 

for refusing because of his Christian beliefs to counsel same-sex couples on sexual matters, did not 

suffer discrimination under the then-applicable Employment Equality (Religion or Belief) Regulations 

2003 nor was there a violation of Article 9 ECHR. The twin cases of Ladele/McFarlane show that 

there is no accommodation obligation on the employer (whether it is the state or a private company) in 

the UK to take into account the religious beliefs of the person concerned with the aim to find an 

alternative solution, task or department for the employee to work without having his or her right to 

freedom of religion infringed. It is not the outcome an sich but the apparent irrelevance of alternative 

solutions. 

 

As it has been suggested for other specific contexts (religious dressing in private and public sector, 

working times and religious duties), a reasonable accommodation' provision may address the 

balancing made between the rights of employees on the one hand and the rights of employers and 

other parties on the other. A proposal made in a press release in [2010] by the Commission for 

Equality and Human Rights was to give more emphasis to ‘reasonable accommodation’. The 

Commission argued that “[j]udges have interpreted the law too narrowly in religion or belief 

discrimination claims” and that “courts have set the bar too high for someone to prove that they have 

been discriminated against because of their religion or belief”. However, it should be noted that the 

proposal stirred controversy as the cases referred to by the Commission in its proposition also included 

instances of discrimination on the ground of sexual orientation by (Christian) public sector employees. 

The Commission took up the Ladele case as example. The proposal by the Commission was dropped 

as it manifested in the eyes of many the risk that an obligation to accommodate religious beliefs may 

jeopardize the rights and status of other disadvantaged groups, i.e. LGBT, prejudicing the ultimate 

goal of the Equality Act. 

 

Mr. McFarlane’s dismissal relied on the new Equal Opportunity and Professional Ethics policy 

adopted by his employer, Relate (a charity which provided various types to counselling, mediation and 

training services). However, it was noteworthy that Mr. McFarlane was not unwilling to providing 

counselling to same-sex couples, he only raised conscientious objection when it concerned the 

discussion of sexual matters. Rather than trying to find ways to reconcile the employee’s convictions 

with the quality provision of its services, the employer decided to put him on the stand. After 4 years 

on the job, Mr. McFarlane was asked to sign a declaration that he agreed to counsel in same-sex 

through psycho-sexual therapy in accordance with the Equal Opportunity policy, and went through a 

disciplinary hearing where he confirmed he would provide such services. However, when some 

months later he told his supervisor that he would have difficulties if asked to do so (i.e. the issue had 

not arisen in practice in that time) that lead to his dismissal. His claim for discrimination and 
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harassment was rejected by both the Employment Tribunal
2094

 and the Employment Appeal Tribunal. 

The latter referred to the now well-known paragraph by Lord Bingham in the House of Lords decision 

in R (Begum) v Denbigh High School, that paraphrased the ECtHR freedom to resign 

argumentation.
2095

 Indeed, under that argumentation, nothing stopped Mr. McFarlane from resigning 

and finding alternative work where he would not have to counsel on same-sex sexual matters. In that 

sense, not a real balancing was done at the level of the domestic courts. An appeal was made to the 

Court of Appeal, but this was refused.
2096

 The application was supported by a witness statement from 

Lord Carey of Clifton, the former Archbishop of Canterbury, who rejected the idea that Christian 

teaching on same-sex unions were discriminatory or homophobic and instead expressed concern that: 

“It is, of course, but a short step from the dismissal of a sincere Christian from employment to a 

‘religious bar’ to any employment by Christians. If Christian views on sexual ethics can be 

described as ‘discriminatory’, such views cannot be ‘worthy of respect in a democratic society’. An 

employer could dismiss a Christian, refuse to employ a Christian and actively undermine Christian 

beliefs. I believe that further Judicial decisions are likely to end up at this point and this why I 

believe it is necessary to intervene now”.
2097

 

 

Such balancing was done subsequently at the level of the ECtHR (Eweida et al v. The UK), since the 

Court deserted its former freedom to resign doctrine, but a very deferential test applied considering the 

‘fundamental rights conflict’ situation at hand lead to a rejection of the claim. The ECtHR decision 

however does not mandate a non-accommodation, in contrast, since Eweida et al v. The UK deserted 

the freedom to resign doctrine and calls for a balancing exercise which gives due weight to the rights 

and interests of the religious employee, one could argue that a more careful analysis in cases such as 

McFarlane requires that at times the conscientious objection be honoured. In addition, under indirect 

discrimination, a provision, practice or standard is only proportional if there are no other less 

discriminating means available. This, however, would imply that one does not reject the search for 

such solutions which fall short of wholly excluding employees who raise conscientious objections 

(which often are available) on the basis of ideological and one-sided ‘dignity’ considerations. 

Accommodating conscientious objectors in the private sector –similar to the public sector
2098

- without 
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 The claim of wrongful dismissal was, however, accepted on procedural grounds. 

2095
 “The Strasbourg institutions have not been at all ready to find an interference with the right to manifest 

religious belief in practice or observance where a person has voluntarily accepted an employment or role which 

does not accommodate that practice or observance and there are other means open to the person to observe his or 

her religion without undue hardship or inconvenience.” 

2096
 McFarlane v Relate Avon Ltd [2010] EWCA Civ 880; the application was refused in the judgment of 29 

April 2010. 

2097
 McFarlane v Relate Avon Ltd [2010] EWCA Civ 880. Also discussed in the UK case of Eunice & Owen 

Johns v. Derby City Council, High Court of Justice, 28 February 2011, consideration 50. 

2098
 Concerning the weigerambtenaar situation in the Netherlands, during RELIGARE sociological interviews, 

the president of the orthodox Protestant labour union argued for pragmatic accommodation, saying: 
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actually disadvantaging, discriminating or violating the dignity of other vulnerable groups is often 

possible, and under the test for proportionality should be mandated considering it forms a much less 

far-reaching solution than excluding the religious objector. From a public policy viewpoint the latter- 

under the motto ‘you can’t hurry love’
2099

- can also be advisable. 

 

Besides ‘traditional’ and more ‘modern’ conscientious objection cases such as McFarlane, there are 

now also a number of situations in which people belonging to minority faith raise objections towards 

particular job duties. Such ‘multicultural’ objection cases typically involve objections to working with 

pork and/or alcohol, for instance a Muslim shop worker who refuses to stock shelves with bottles of 

alcohol.
2100

 

                                                                                                                                                                                     
“The government has implemented a law [same sex marriage], and that government should just make 

sure that that law is put into practice. Look for example at the case in Amsterdam, where there are 478 

civil servants of whom two have said that they do not want to marry same-sex couples, and look at the 

fuss that is made about it. That’s really a fuss about nothing. So the government isn’t discriminating at 

all, and these two people aren’t discriminating either because they do not say anything about these 

people, they just say that they believe marriage is only meant for a man and a woman, according to 

Biblical standards. That’s all that they are trying to say. So they are not saying anything about these 

people, they are not discriminating, and besides all that, in practice these people [the homosexuals] 

aren’t being discriminated against at all, because they will just go to the counter and ask whether they 

can get married and then they will just set a time and a date and the civil servant behind the counter will 

put that in the schedule. And when one of the civil servants says, ‘I’m sorry, but I do not want to 

consecrate this marriage, these people will not even know that this happened. They are not being 

discriminated against.”  

On the other hand, the district mayor of New West in Amsterdam and member of the Labour Party said:  

“In New West, you are free to believe what you want, but you are also free to not believe at all. If you 

are one of the civil servants in New West who refuses to marry homosexuals, then you have probably 

chosen the wrong profession. That freedom also means that if you make a choice to work somewhere, 

and if you know that there are also homosexual customers, and that it is a neutral services provider, 

without any selectivity, that still means that you have the freedom to be who you want to be and to live 

in the way you want to live. Nonetheless, it is not the community that has to take you into consideration. 

If you want a job, and you know in advance that you will have to deal with all kinds of people with 

different kinds of religions, or if you want to wear a burka, then you just shouldn’t apply for certain 

positions.”  

See Vermeulen, Challenges of Religious Accommodation in Family-law, Labour-law and Legal Regulation of 

Public Space and Public Funding. Dutch Socio-Legal Research Report RELIGARE project. 

2099
 Koppelman, ‘You can't hurry love: why antidiscrimination protections for gay people should have religious 

exemptions’. 

2100
 Federal Labour Court of 24 February 2011, n. 2 AZR 636/09. On 24 February 2011, a German Federal 

Labour Court held that in case an employee objects to a specific task because of religious reasons, the employer 

is to consider alternative tasks (e.g. transfer to the fresh food department) to give him and if practicable obliged 

to offer these. Only when no ‘realistic alternative’ appears available can the employee be dismissed. This comes 

down to mandating some reasonable accommodations. X., “Controversial Court Ruling: Muslim Shelf Stockers 

Can Refuse to Handle Alcohol”, 25 February 2011, Spiegel Online, at 

http://www.spiegel.de/international/germany/controversial-court-ruling-muslim-shelf-stockers-can-refuse-to-

handle-alcohol-a-747697.html. (“The case has already raised eyebrows in Germany. Media commentators have 

pointed out that the Koran only forbids drinking alcohol, not touching bottles. A front-page editorial in the 

Friday edition of the Frankfurter Allgemeine Zeitung, Germany's leading conservative newspaper, criticized the 

fact that the man had apparently only discovered his religious leanings in 2008; he had previously worked in the 

supermarket's alcoholic drinks section without complaint.”) 

http://www.spiegel.de/international/germany/controversial-court-ruling-muslim-shelf-stockers-can-refuse-to-handle-alcohol-a-747697.html
http://www.spiegel.de/international/germany/controversial-court-ruling-muslim-shelf-stockers-can-refuse-to-handle-alcohol-a-747697.html


 484 
 

There is even an (old) Belgian case on this issue, although it does relate to the unemployment sphere. 

The 1974 case before the Brussels Labour Tribunal.
2101

 A Muslim man had refused a job at a butchery 

since it involved working with pork. The Tribunal did not consider his subsequent penalization by the 

State Unemployment Office, to suspend his unemployment benefits, to be justified. Considering the 

job task, the position with the butcher could not be considered a ‘suitable job’ and the man had 

legitimate religious objections to refuse the job offer. 

 

The ETC has considered cases where the issue is objections by Muslim medical professional to serve 

alcohol to residents. In a 2000 case,
2102

 a female Muslim student (not wearing a headscarf
2103

) studying 

for a nursing position was working as an intern at a care center. She ended her internship because she 

was asked to pour alcoholic beverages for the residents (she had indicated at the interview that because 

of her religion she could not wash male patients, serve residents pork or alcohol, but later she realized 

only the serving of alcohol raised conflicts with her religious convictions). She also claimed the 

educational institution provided her insufficient support in resolving the issue, instead making some 

denigrating comments towards her
2104

 and trying to channel her into another area of study and 

profession. Before the ETC, she complained that this constituted a prohibited distinction on grounds of 

her religion. The ETC found there to have been an unjustified direct distinction in the case. 

Emphasizing that the concept of religion or belief as discrimination characteristic under GETA is 

broad and does not merely include holding and declaring such but also the right in principle to practice 

according to one’s religion, the ETC held that the refusal to serve alcohol because of one’s Islamic 

beliefs constituted such direct expression of faith (‘rechtstreekse uitdrukking geven aan de 

godsdienstige overtuiging’) protected under the GETA
2105

: even if there are differences in opinion and 

practice with these religious precepts on the use and offering of alcohol, it was a generally known fact 

that the use of alcohol is prohibited in Islam. It also appeared that the religious convictions of the 

applicant for not serving alcohol to residents have partly been the reason for the care center to require 

her to perform all nursing activities, so the care center in fact went out of its way to confront the 

student instead of finding ways to accommodate her religious objections to serving alcohol. This 

amounted to direct distinction since the treatment was motivated by her faith. The ETC noted that the 
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 Labour Tribunal Brussels, 5 December 1974, J.T.T. 1986, p. 293. 

2102
 ETC nr. 2000-75, 29 November 2000. 

2103
 Various comments were made asking her why she was persevering on the issue of serving alcohol when she 

was not wearing a headscarf.  

2104
 She argued the internship coordinator had asked her ‘would you get a heart attack if you had to serve 

alcohol?’ ‘is your religion then more important than your studies?’ and she was told to stop making a fuss since 

no-one would hire her if once she graduated. It was asked why whe was taking such stances, since she was not 

wearing a headscarf. Some of these comments were denied by the relevant persons, sot the ETC was unable to 

draw up a conclusion on this issue. para 3.6. 

2105
 Para 4.4. 
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pouring of alcohol appears to be merely ‘incidental’ so that it would most probably not lead to 

substantial difficulties to take into account such issue. Since none of the exceptions to direct 

distinction applied, the care center and educational organisation were considered to have violated the 

GETA.  

 

In the UK there have been a number of private sector cases involving refusals to handle ‘unclean’ 

products, which have created a divide amongst British grocery store policies on the ground. In Ahmed 

v. Tesco Stores Ltd (2008),
2106

 a Muslim warehouse worker wanted to be exempted from handling 

alcohol and argued the requirement to handle alcohol amounted to indirect discrimination.
2107

 The 

employment Tribunal, however, found for the employer (Tesco) since it considered a legitimate aim to 

exist (interestingly, the supplying of alcohol to customers) and the requirement that the employee 

handle alcohol was necessary and proportionate to that aim. When the employee had raised the 

grievance, he was heard and the process was duly handled within a reasonable timeframe even if the 

end result did not satisfy the employee. Much weight was also given to the fact that the employee was 

made aware of the requirement and job duty during his recruitment interview. Similar to religious time 

requests, the British employment tribunal thus relied on a contractual argument, there were 

recognizing the human rights implications would not give determinative weight to the existence of 

such contractual stipulation. Yet it sends the message to employers that it is best to make such issues 

explicit from the start, at least as far as they can anticipate such issues from arising. The ‘Tesco 

approach’, however, seemed to be one part of the reality on the ground. In 2013 it was reported that 

another major British retailer, Marks & Spencer’s, had the opposite policy of accommodating its 

Muslim and other religious minority employees, by allowing them to ‘politely decline to serve 

customers [buying alcohol or pork] for religious reasons.”
2108

 A representative from M&S, however, 

stated that their policy is rather “to work closely with our member of staff to place them in a suitable 

role, such as in our clothing department or bakery,” so as to avoid the issue of customers being 

offended
2109

 which prompted scrutiny over its policy in the first place.
2110

 It appeared that other 

grocery store chains could be placed in two camps: 
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 Ahmed v Tesco Stores Limited and others, 24 1301492/08.  

2107
 Claims of direct discrimination and harassment were also raised, but summarily dismissed. 

2108
Sophie Jane Evans, ‘M&S tells Muslim staff they CAN refuse to serve customers buying alcohol or pork’ 

Daily Mail . 

2109
 To attenuate this concern, a notice could be put up saying “This desk does not handle pork/alcoholic 

beverages/...” in the same sense as some cash registers do not accept cash or credit, but willingness to engage in 

creative ways to reconcile various interests (considered legitimate) is a prerequisite. 

 

2110
 Luke  Salkeld, ‘M&S faces boycott as it lets Muslim staff refuse to sell alcohol or pork’ DailyMail .  
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“Sainsbury's guidelines state there is no reason why staff who do not drink alcohol or eat pork for 

religious reasons cannot handle them. Tesco said it made no sense to put staff on a till if they refused to 

touch certain items for religious reasons. 

 

Asda said it would not deploy any Muslims on tills who objected to handling alcohol, while Morrisons, 

which is based in Bradford where there is a large Muslim community, said it would 'respect anyone's 

wishes not to handle products for religious or cultural reasons'.”
2111

 

 

From a market economy perspective, both the formal equality as well as the accommodative stance 

have their pitfalls in the British context. Under the latter policy backlash from the majority of the 

customer can be expected as they sometimes would have to wait to pay for certain items at different 

register,
2112

 while under the former minorities –which have arguably more voice in public debate in the 

UK than elsewhere in Europe- will object. 

 

The Dutch ETC handled a (public sector) case with a very interesting spin in 2008 which can be 

considered as falling under this section. In a 2008 case, the ETC held that an educational institution 

and a city had discriminated against a Muslim woman who had applied to teach Dutch as a second 

language by rejecting her for the position because she had indicated she refused to encourage the 

coursetakers -long term unemployed who have another language than Dutch as their main language- to 

dress ‘neutrally, or less ostentatiously religious’ to have better employment chances.
2113

 The ETC saw 

the refusal to declare something which the applicant saw as contrary to her religion as a religious 

expression covered under the ETA. The educational institution, which had refused in followance of the 

city, and the city was found to have made an indirect distinction which was not objectively justified 

since it failed to show the necessity of the measure. Also, one could imagine the advise to coursetakers 

given by a teacher who herself does not abide by that advice would come across very credible. 

 

An issue which lies somewhere between an objection to a job task (e.g. stacking or serving alcohol) 

and an objection to work related circumstance, standards or expectations (e.g. shaking hands, taking 

directions from a female supervisor) concerns religiously motivated objections against 

immunizations.
2114

 The ETC has on various occasions held that an employer discriminates indirectly 
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 Salkeld, .  
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 Cfr. {Salkeld, 22 December 2013 #962 (One shopper had posted on the M&S Facebook page: “I shan 't be 

shopping in M&S any more. The quintessentially British retailer bows down to Muslim beliefs. And in turn 

alienates the majority of Christian and non-religious customers. Outrageous.”)  

2113
 ETC nr. 2008-91 and 2008-92. 

2114
 The modern anti-vaccination movement is in fact quite diverse: people have objections against vaccinations 

(for their children) for health concern reasons or environmentalism, but also because of distrust of the 

pharmaceutical companies, capitalism or the government. Vaccination is said to be as much about social issues 

as it is medical. See EulaBiss, On Immunity: an Inoculation, 2014, Graywolf Press. 



 487 
 

on grounds of religion when he adopts a vaccination-requirement as appointment policy.
2115

 In a 2005 

case, involving a member of the Reformed Congregations in the area of health care, the same outcome 

was reached.
2116

 In the case, a woman had applied for a job as a trainee nurse at the hospital, but was 

rejected because she did not want to be vaccinated against Hepatitis B on grounds of conscientious 

objections, a requirement that the hospital had for (student) nurses. The ETC saw the hospital’s aim 

with the vaccination requirement, namely to protect workers and patients from infection with the 

hepatitis B virus to be a legitimate one but saw sufficient alternatives which do not indirectly 

discriminate on grounds of religion, so the means of excluding those employees who do not wish to be 

vaccinated was not considered necessarily to achieve that goal. What’s more, there is no legal basis for 

a vaccination obligation for hospitals, unlike in the case of the military which has a compulsory 

vaccination program for the military but even there it is provided that a military staff member may 

apply to the competent Minister explaining his conscientious objections.
2117

  

 

In the area of ‘miscellaneous accommodations, we have seen a wide variety of issues such as workers 

refusing to perform certain job functions (register same-sex partnerships; handle alcohol or pork), 

refusing to adhere to dominant socializing customs (e.g. shaking hands with people of the opposite 

sex). Often these include quite modest claims, and there is no talk of ‘hard cases’ where religious 

freedom is seen to conflict with gender equality, equal treatment of sexual minorities, etc. Only in a 

small minority such conflict can be constructed, but even the cases there point to the availability of 

(creative) solutions to evade such hard conflict.  

 

1.5.5. Let’s shake on it? Social and gender relations in the workplace towards re-defining the 

parameters of politeness 

 

Apart from objections to actual job duties, which may raise functional/performative issues, there have 

been a number of cases where religious (or non religious) employees object or are uncomfortable with 

workplace standards, circumstances and expectations which do not strictly relate to the particular job. 

Often these relate to local ways of socializing and could be considered trivial (especially since they do 

not affect the actual performance of the job) were it not that they are argued to raise fundamental 

issues, e.g. challenge the equality between men and women. The line between the two at times is 

burred though, as considerations related to functionality are also used to assess whether work 

circumstances (and restrictions on the freedom of religion) are justified or not. An interesting issue, 

which has not been raised in the country studies but rather in Denmark concerned the request of a 
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 ETC nr. 2005-31, 1 March 2005. 

2117
 Act Immunization of the Military, 7 August 1953. 
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Jehovah’s Witness to be excused from an office birthday parties, shows this.
2118

 One could expect that 

attending a work party is not part of job duties so that people should always be excused; this may not 

make them popular in the workplace but certainly it would not affect their evaluations, their prospects, 

their pay etc. But during such parties work-related or work-relevant issues may be discussed, some 

brainstorming may be going on, information and ideas could be exchanged, and all this could take 

place during actual worktime. So the ‘anti-social’ person is not only excluded from social contacts, but 

is sometimes also cut off from other workplace aspects including at times work tasks that get 

distributed during such events. Accommodation would then not only require the person be exempt, but 

for instance also affect ways work gets distributed. From amongst the various issues discussed in this 

miscellaneous section, the issue of shaking hands with members of the opposite sex –another example 

of the blurred lines- has raised tensions the most. The controversy is not so much due to the act itself, 

but due to the connotation the principal refusal/wish conjures up. Indeed, there are good –medical, 

public health- reasons to not shake hands with any person, and at times that can be made policy in 

some workplaces (e.g. hospitals). But when the idea is directed by minority individuals towards 

members of the opposite sex, emotions have been raised high, making the refusal of shaking hands 

issue after religious dress perhaps the most discussed religious accommodation issue in recent times. 

The debate has triggered more wide considerations of the position of women in Islam (even if this is 

hardly only an issue under Islam), what constitute ‘respectful’ ways of greeting, and how far 

newcomers much integrate showing this by acceptance and following of the host country’s customary 

ways of social relations. Even when a religious objector -as it is routinely proposed as alternative 

solution- proposes to treat all persons the same (not shake hands with anyone) the reactions remain the 

same, again indicating it is not about the (non) act, or even the motivation but a combination of the 

former and the person and religious identity (i.e. Islam) of the objector. Controversy has been most 

amplified in the Netherlands, and to some extent in Belgium, while the issue has been the subject of a 

considerable more relaxed laissez-faire attitude in the UK.  

 

Indeed, the topic of shaking hands has been present in Dutch case law and in political debate for some 

years now. This debate sparked with a 2004 incident involving Minister Rita Verdonk, who was then 

the Dutch Minister of Integration, and became known for her staunch stances towards multiculturalism 

and minorities. On the occasion of a meeting between Muslim religious leaders, one of the Muslim 

leaders refused to shake her hand which took her (and many others) by surprise.
2119

 With that as a 

front-page introduction for the general Dutch audience to one aspect of Islamic gender relations, the 

developments took a flight. The then mayor of Amsterdam Job Cohen conversely argued in 2008 that 
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 Denmark: Eastern High Court of 3 January 2008, OE2008.B-821-07. 

2119
 The accompanying picture shows the Minister holding out her hand while the imam holds his hand on his 

heart (sometimes with subtitle saying ‘with all due respect, I cannot shake a woman’s hand.’)  This would not be 

the only time an imam refuses to shake the Ministers hand, see {Kooistra, 26 April 2006 #966}. 
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civil servants such as Muslim street coaches are free to not shake hands with members of the opposite 

sex as long as they do their jobs well. Cohen argued shaking hands constitutes merely a social custom 

(not a legal requirement) and was not to cause offense to women, in fact the refusal being motivated 

by respect instead of a disregard for women.
2120

 Both instances, involving the public sector, divided 

opinion makers and the Dutch public. In 2006, following two ETC opinions concerning shaking 

hands
2121

 Verdonk and others called for the abolishment of the ETC.
2122

 Others did not support his call, 

but did call for disregarding ETC opinions on shaking hands.
2123

 

The ETC has on various occasions dealt with the issue of refusal to shake hands with members of the 

opposite sex, unsatisfactorily for many case respondents (mainly public sector employers like schools 

and cities) and segments of the Dutch public opinion so it seems who see this as an incidence of 

fundamental rights conflicts, and the struggles are apparent in both the change of jurisprudence within 

the Commission as well as the divergence between the ETC and Dutch courts with regard to the 

justification test under indirect distinction. Even if most cases regard the public sector, the core of the 

analysis and balancing
2124

 would apply in private sector cases. A number of cases and controversies 

will be discussed to highlight the difference in approach (and level of acceptance of diversity) between 

the ETC and the Dutch courts. These cases also show the limits of the law, in particular non-

discrimination law which allows for very different reasonings and results depending on the (implicit) 

moral stamp used by the arbitrator.  

 

First, a fluctuation in the quasi-jurisprudence of the ETC can be noted, and an inconsistency with the 

ETC position on the accommodation marriage registrars situation discussed above.
2125

  

In a 2002, the ETC found that a Rotterdam high school had not discriminated by dismissing a Muslim 

employee working at the reprography centre for refusing to shake hands with women.
2126

 The school 

argued that not shaking hands ran counter to mainstream Dutch norms and values, was offensive and 
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under the GETA, but the justification balancing under indirect distinction remains the same. 

2125
 See Vermeulen and Belhaj, ‘Accommodating religious claims in the Dutch workplace: Unacknowledged 

Sabbaths, objecting marriage registrars and pressured faith-based organizations’. 

2126
See Vermeulen and Belhaj, ‘Accommodating religious claims in the Dutch workplace: Unacknowledged 

Sabbaths, objecting marriage registrars and pressured faith-based organizations’. 

http://www.discriminatiezaken.nl/doc/Factsheet%20handen%20schudden.pdf
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discriminatory.
2127

 The ETC held that the practice of not shaking hands with members of the opposite 

sex is a legitimate expression of a religious belief and, even if not followed by the majority of 

Muslims in the Netherlands, falls under the protection provided under the GETA, a stance it would 

repeat in every subsequent case. Also, the demand that all employees should (be willing to) shake 

hands can have discriminatory effect on a group because of their religion (e.g. orthodox Muslims). The 

outcome, however, depends on the justification test for indirect distinction. In the 2002, the school was 

found to have a consistent policy explicitly pursuing gender equality and refusal to shake hands, even 

if not motivated by a disregard to women is still perceived as insult by some, which justifies the 

requirement and the dismissal.  

In 2006 though, the ETC argued that respectful greeting need not necessarily involve handshaking, a 

simple consideration making the proportionality test tilt the outcome to other way. If there are 

alternative ways to accommodate a civil servant/ employee (e.g. not shaking hands with any person, or 

greeting respectfully in other ways not involving physical contact). In 2008, 2010 and 2011, the ETC 

held on to this position, resulting in its decisions that schools should ‘accommodate’ by allowing 

orthodox Muslims to greet people in ways other than handshaking. Ben Vermeulen finds it unclear 

why the ETC changed its stance on this matter.
2128

 Much depends on the perspective towards the 

refusal to shake hands, with the employee (teacher), the colleagues and employer, and students and 

parents, each having different, conflicting understandings. Vermeulen does not consider the ETC 

justifies sufficiently why it now gives the first perspective priority over the others. For the same reason 

the reconsideration of the gender equality argument and the dismissal of the ‘preparing allochtone 

students for the labour market’ is noted. Some cases have involved women refusing shaking hands, 

seeing physical contact as amounting to sexual intimidation, so that using the gender equality 

argument there is problematic. When it comes to ‘preparing students for the labour market’ argument 

though, this argument is even more peculiar: the school dismisses an allochtone teacher based on an 

(at least) indirect discriminating standard (even if justified), justifying this by reference to the fact that 

their allochtone students are bound to face discrimination and are even more vulnerable on the labour 

market if they refuse to abide by the same indirectly discriminatory norm as the teacher. Thus the 

justification of the discrimination towards the teacher-allochtone role model is justified by reference to 

widespread discrimination on the labour market for allochtone students.  

This quote by the school principal in the 2006 Utrecht school case argued in the media uses this 

argument in seemingly unproblematic way. Prior to asking the ETC for an opinion on the matter, the 

principal of the Utrecht school involved in the 2006 ETC opinion, Bart Engbers, defended the decision 
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 Such ‘discrimination’ if taken place in the private sphere is not prohibited or actionable; a person is free to 

reject anothers hand. In the workplace there is the issue of harassment but here the liability lies equally with the 

employer. 
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 B.P. Vermeulen, '2006-220 Handenschudden op school?’ in Commissie Gelijke Behandeling (ed), Gelijke 

behandeling: oordelen en commentaar 2006 (Wolf Legal Publishers 2007), p. 367. 
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to fire a female economics instructor following her email announcement that she would no longer 

shake hands with men going forward as such: 

“If she does not want to shake hands at home, fine. But in a public school everyone is welcome. 

Discussion is fine, but religious and also political demonstrations (vlagvertoon) are to be left home. 

[also the teacher has a role function] We prepare our boys and girsl for the labour market. We know 

how brittle the situation for allochtone youths. Then it is good that they can shake hands at a job 

interview. We think that is important.”
2129

 

 

The quote also shows the Dutch approach towards freedom, i.e. focusing on freedom of expression 

(‘discussion is always open’), and religion, i.e. the deferral of religion to the private sphere, despite the 

fact that religion is not merely a private belief and for the Muslim minority involved the act of shaking 

hands relates specifically to the ‘public sphere’. (The same can be said for the headscarf: the argument 

that a woman ‘is free to wear it in the house’ makes no sense since the practice to display modesty is 

only relevant in the public sphere, when strange men are present.) Also, it is doubtful whether shaking 

hands will improve the brittle situation of allochtone youths much as long as more widespread 

discrimination is not addressed. The decision to fire the allochtone teacher (disputing the claim that 

‘all are welcome’ at the school) can be seen to legitimize discrimination under a formal equal 

approach and reject substantive equality including for the pupils of the school.  

 

Following the 2006 request for an opinion, asked by the Utrecht school (Vader Rijn College) and the 

female Muslim economics instructor together, the ETC found for the employer was making an 

unjustified indirect distinction based on religion in the context of employment. The chronology of the 

case is particularly relevant. After her return from summer holidays on the first day of school, the 

female Muslim economics instructor at a public high school (where the majority of the 700 students 

were of minority origin of Turkish and Moroccan descent) informed via email her colleagues to ‘give 

a heads up’ that going forward she would not shake hands with male colleagues because of religious 

objections. (she also wrote this was a personal and well-considered decision and she was making use 

of her rights, and that her colleagues should not feel personally offended and that she hoped this would 

not affect their relationship) She had worked at the school the year prior. This set in motion a train of 

events which eventually lead to her dismissal by an employer which appeared particulary agitated that 

the instructor had not come to it first but instead had directly contacted colleagues via email.  

The day after the email was sent out, the female lecturer was called in the principal’s office and an 

extended process of suspensions started and finally lead to a termination of the agreement based on the 

existence of ‘serious reasons’ (‘redenen van gewichtige aard’) (email was sent out 26 august 2006-the 

employment agreement was terminated starting 1 February 2007) The employer was willing to offer 

generous financial compensation, but the lecturer argued no such ‘serious reasons’ were present 
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considering the indirect distinction being made by the employer. Officially, the school board’s 

dismissal dismissal was not due to religious reasons; rather ‘the behavior’ (sending the email and 

announcing that one refuses to shake hands with member of the opposite sex) was in breach with the 

school’s Code of conduct concerning intimidation, discrimination and violence. The ETC,
2130

 

however, considered the working conditions that the instructor shake hands with members of the 

opposite sex constitutes indirect distinction and the ETC dismissed the two justification reasons 

provided by the school. The ETC first acknowledged the importance of respectful greeting in the 

school setting, but did not consider a uniform way of greeting derived from the dominant culture to be 

the only way to achieve such. Second, the school argued it had to prepare for the labour market pupils 

of which many were of minority origin who already have fallen back and will face discrimination 

when looking for a job or internship. Therefore, it is particulary important, the school argued, that they 

learn the customary Dutch ways so they know how to handle job interviews and the like. Teachers and 

instructors are given an important role function in that regard. The ETC considered this a legitimate 

goal to pursue (even though it stated that the Netherlands is a diverse country and various sectors have 

their own customs as well) but again failed to see the necessity of imposing a uniform mode of 

greeting on teachers and staff. The teacher was prepared to greet men with a friendly nod, and this 

suffised. The case lead to much public debate and further litigation, with many dismissing the ETC for 

its overly lenient approach.
2131

 The public debate was one of the reasons that the school did not want 

the teacher returned, although for a very large extent the attention to the issue was triggered because of 

the school’s public announcing and handling of the matter. The school, disagreeing with the ETC, took 

the case to the district court and on appeal to the Central Appeals Tribunal (Centrale Raad van 

Beroep; which handles public sector employment disputes on appeal). The District Court of Utrecht on 

31 August 2007
2132

 decided that the conflict between the teacher and the school board was in itself 

sufficient reason for dismissal, but did not give a ruling on the issue of (religious) discrimination. 

What seemed to play a bigger role in the case besides the request itself, was the alleged ‘breach in 

trust’ that her sending of an email without consulting the employer was said to have brought about, in 

particular the extensive media attention for the case and the intense debate at school. The employer 

argued if the lecturer was to return, this would cause much disturbance and unrest. (however, this was 

partly due to the way it handled the issue itself)  

Before the Court, the lecturer argued the employer gave no reasons why it failed to follow the ETC 

opinion; the fact of the media-attention was mainly due to its handling of the case and it was clear she 

was suspended because of actions which were motivated by her religious beliefs (she considered 

shaking hands with adult men under her religion as sexual harassment). In a remarkable move, the 

                                                           
2130

 ETC nr. 2006-220, 7 November 2006. 
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 E.g. http://nieuws-uitgelicht.infonu.nl/mens-en-samenleving/36539-handen-schudden-weigerende-moslim-

docente-terecht-ontslagen.html (‘Het advies van de commissie is duidelijk een schrijftafeladvies’). 
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 District Court of Utrecht, 31 August 2007(LJN: BB2648). 
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Court states “In the opinion of the court, in the named circumstances, the freedom of religion nor any 

other legal norm is at stake. Further, so far as the applicant refers to the opinion of the ETC, the 

question the ETC addressed- briefly assess whether the employer had acted in violation of the equal 

treatment act- is different from the test the court is to execute, namely whether there were acceptable 

grounds for the [suspensions/termination].”
2133

 This is strange indeed, since if the employer had 

discriminated, there would be no ‘serious ground’ to suspend and terminate the employees contract. 

Therefore, a ‘no discrimination’ finding would have to proceed any assessment of ‘serious ground’ for 

the termination. The court focuses on ‘the way the lecturer had informed the organisation of her 

decision, whereby she had placed them before a situation which could no longer be reversed (voor 

voldongen feiten plaatsen). It also notes that the employer had offered in lieu of suspension that the 

lecturer take on other duties within the organisation, which she had rejected. However, if there had 

been discrimination indeed, again it is not clear how this would be acceptable either. It would only be 

considered reasonable as far as accommodation to give an employee another job duty/position if it 

were not possible in the first place to accommodate the employee in the current position (her as 

lecturer). Thus, the issue of the shaking hands is avoided and the ETC opinion is de facto ignored 

through a move that must have left the employee flabbergasted; she proceeded to an appeal on this 

ground. 

The issue ‘elephant in the room’ was addressed in the appeal, but the decision came out in the favor of 

the school. The Central Appeals Tribunal on 7 May 2009 confirmed in appeal as justified indirect 

distinction on the basis of religion: indirect distinction was made but it was necessary and proportional 

to the legitimate aim, which was for the school to adhere to a norm of greeting ‘which prevents 

segregation and promotes clarity in a multicultural school community that uniformity ….is placed 

above diversity.’
2134

 This provided the ‘serious reason’ required for a dismissal. Many would not agree 

that in a multicultural setting uniformity (here in greeting norms) above diversity and a level of 

accommodation is such strong a legitimate aim, but the Central Appeals Tribunal saw the greeting 

custom as essentially connected with the function of a civil servant as the lecturer in the public school 

was. The Central Appeals Tribunal considered the case under the equal treatment act and merely stated 

that the argument based on religious freedom of Article 6 Constitution is as it were absorbed into the 

former, so that the result of the analysis would be the same under either framework. Here, again it 

would still merit considering the human rights framework separately, especially considering the 

freedom of religion is not merely protected under the constitution but also under treaty provisions. The 

validity of the ‘absorption’ argument must be rejected however; the prohibition of 

distinction/discrimination is certainly not equivalent to the freedom of religion and merits attention in 

its own right.  
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The Central Appeals Tribunal found the dismissal to have been for due cause since the indirect 

distinction was objectively justified.
2135

 In its considerations, it struck the balance between the various 

interests involved very differently than the ETC:  

“The refusal to shake hands and the reason the [female teacher] provides for that –she considers shaking 

hands with adult men from her religious convictions as sexual intimidation –can be seen by other as 

confrontational and unpleasant ['confronterend en onaangenaam’] and put pressure on mutual relations. 

In the situation of [female teacher] this is not only the case with male colleagues and students, towards 

whom she functions as a role model- but also externally, towards parents and third parties involved with 

the school. In relation to these last groups, the teacher is in first place the representative of the school 

and in that sense the greeting rule relates directly to her functioning as a civil servant. In the given 

circumstances, the Tribunal is of the opinion that the interest of the school to prevent segregation and 

promote clarity in a multicultural school community by prioritizing, as it did, uniformity over diversity 

weighs heavier so that the uniformity in way of greeting is appropriate and necessary.” 

 

While the ‘cultural relativist’ approach of the ETC has been critiqued, one could also critically assess 

the ‘cultural dominance’ reasoning which lead to the opposite outcome. First, this concerns a job-

related issue in the social sphere, not a direct job function. Second, the argument is that in a 

multicultural context it is justified, and perhaps even more, to impose uniformity ‘to prevent 

segregation and promote clarity’. The issue of shaking hands is thus associated with a risk of 

segregation, there were the dismissal of the Muslim teacher and exclusion of other applicants will 

hardly improve integration and participation of minorities (also in the role model position) at the 

school. Further, the unifying stroke approach is considered best fitted to a multicultural setting which 

–thus being considered problematic- calls for an increased ‘clarity’ of social expectations. This clearly 

does not fit in the aspirational ‘pluriformity’ approach. The argument related to third parties is a case 

in point, but relates to the issue whose perspective is given priority: the stated intentions of the female 

teacher (which clearly were not discriminatory) or potential insult taken by third parties including 

parents? Taking the subjective approach clearly can be problematic but considering the lack of better 

alternatives is often preferred in anti-discrimination law. Taken the perspective of third parties is even 

more dangerous and comes close to the justification of bias and prejudice. Indeed, there is nothing 

wrong with taking cases as an opportunity to shatter preconceptions about minority groups and their 

practices. Also, allowing such ‘confrontation’ to occur at times gives the application of employment 

anti-discrimination law a broader appeal and effect in social life. What happens as a result of the 

justification of imposing one type of greeting, the one the dominant majority is accustomed to, in a 

context with many ‘others’ is the subjugation of fundamental rights of religious freedom, legitimate 

interests in mutual respect, and potentially even bodily integrity, to the potential ‘inconvenience and 
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unpleasant’ feeling of some. This is hardly appropriate under a human rights paradigmatic reasoning. 

The idea of the ‘neutral’ employee-neutral being one which follows the dominant say of those in 

power- is thus considered the more relevant and necessary where it stands to affect most minority 

people, i.e. in ‘multicultural settings’. Conversely it would mean that where there are few ‘others’ such 

‘clarity’ is not necessary, raising the idea of a threat which needs to be erased at least superficially in 

case of an influx of minorities. Finally, it –wrongly- talks of ‘uniformity’ in greeting when such is 

hardly the case- as if men and women greet in the same way, people from different provinces,… and 

as if physical contact or not is the only relevant criteria to assess and distinguish ways of greeting. 

Avoiding unpleasant encounters has little to do with imposing specific social rules on employees: 

certainly a handshake does not render a situation more pleasant when other factors are not present. In 

the U.S., apart from certain situations such as a job interview, people rarely shake hands or kiss on the 

cheek, yet social encounters are much more ‘pleasant’ than across many European countries with an 

omnipresent handshake or even nonchalant peck on the cheek. A kiss on the cheek (at least between 

members of the opposite sex) is customary, and this moves the social gesture arguably more in the 

area of sexual intimidation than a ‘mere handshake’. One can question what happens if a woman, for 

religious reasons, is uncomfortable with such close mode of greeting which only applies when she 

encounters a man: it can be questioned whether the same ‘uniform’ way of greeting in that case be 

considered necessary as well. 

 

Second, the case involved Mohamed Faizel Ali Enait, an ‘orthodox Muslim’ of Surinamer origin, who 

applied as customer manager (‘clientmanager’) position with the social service of the city of 

Rotterdam in 2005. Enait, an abdurate believer who does not shy away from public controversy,
 2136

 

won his case before the ETC but found himself on the losing end all throughout his legal battle with 

the city of Rotterdam (District Court and appeal).
2137

  

While his rejection for that position was primarily motivated by his refusal to shake (eligible) 

women’s hand because of his religious beliefs, the issue of religious dress played an albeit more minor 

role. Mr. Enait attended the job interview with a long beard, coordinated head cover and djellaba. 

While the ETC found in his favor (ETC nr. 2006-202), namely that the city of Rotterdam had made 

direct distinction based on his religious dress as well as an unjustifiable indirect distinction by failing 

to consider alternative ways of greeting which could be equally respectful, it did have problems with 

the distinction Mr. Enait made between men and women. Consequently, Mr. Enait adapted his stance, 

greeting both men and women without physical contact, an argument which failed before the courts 

however. The ETC held that the city should look into alternative ways to greet people respectfully, and 
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advised not to shake anyone’s hand which would make the situation equal.
2138

 The argument that the 

city aimed at being neutral and the measure was necessary and proportionate to meet that aim 

prevailed before the court of first instance (District Court Rotterdam 6 August 2008),
2139

 and again 

before the Court of Appeal in The Hague. 

The Court in Rotterdam in 2008 held that the city of Rotterdam did not make an unjustified distinction 

in 2006 against Mr. Enait as applicant for the position of clientmanager with its social services 

because he refused to shake the hands of women, and dismissed his claim for damages of 9,000 

euros.
2140

 In the legal proceedings the dress issue was left out since the city of Rotterdam had shown it 

was no obstacle to his hiring. 

The facts of the case were uncontested: the HR (P&O: personnel and organisation) representative, a 

woman, whose hand he had refused to shake citing religious reasons had indicated that if he were 

willing to shake hands with women, he would have been hired, citing the need for staff to act in 

accordance with ‘generally accepted social etiquette’. (letter of rejection to Enait, 13 March 2006) The 

letter of rejection further argued that this was in part due to safety concerns so as to prevent aggression 

on behalf of the clientele and the wish to prevent conflict situations. The justification centered around 

the city’s wish not to make a distinction based on gender, it was argued this was a legitimate aim and 

the measure taken was necessary and proportionate towards that aim (an argument the Court accepts). 

The Court considered that, on the one hand, shaking people’s hands in the Netherlands is a generally 

acceptable form of greeting; ‘the refusal to shake a hand can be seen as impolite or offensive, 

especially if the refusal is motivated by the fact that the other person is of the different sex.” (para 

5.2.2.). On the other hand, it considered the job function at hand: the position of clientmanager 

required meeting and discussing with client, both men and women, of different religions (though most 

would be Muslim) not only in the office but also in their homes. The court considered that ‘for a 

substantial part of these clients at least, shaking hands will be considered an appropriate and polite 

way of greeting’. The court did not take into account the proposal made by Enait (following ETC) 

after the rejection for the job position to not shake hands with either men or women. ‘The city could 

choose to prescribe that client managers, or a certain client manager, like the applicant, would shake 

no-one’s hand. In this way, the inequality between men and women would also be prevented. 

However, if the city were to take a measure like this, this would mean she would no longer be willing 

to adopt a greeting and politeness form which is generally accepted in the Netherlands.” (para 5.2.3.) 

For this reason it held the rejection of Enait was also necessary and proportionate to the wish not to 

make distinctions between men and women. The reasoning is however hardly convincing. From a 
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cultural non-dominance perspective, one could question the importance of sticking with the dominant 

form of greeting even if it leads to exclusion of an apparently otherwise competent employee for the 

job because of his/her religion. Also, by leaving out the discussion about alternative and respectful 

ways of greeting, the court disregards an essential elements of the case, which –arguably- under a 

reasonable accommodation framework would have to be considered. This may be a point of difference 

between the court’s analysis under indirect distinction under the general equal treatment act and a 

reasonable accommodation framework (the ETC had essentially joined the two together). More 

fundamentally, one can ponder whether the need not to make distinctions between men and women is 

even of such paramount importance; it certainly is if the distinction is offensive to women but that is 

not the idea behind the practice of not shaking hands with marriageable women in Islam nor the 

applicants intention- on the contrary it is because of a certain reverence and respect towards women, 

and as long as applicant would have been an effective employee such should have been determinative. 

A final word can be said concerning the legal framework the Rotterdam court applied: it assessed the 

case under the general equal treatment act, and in particular the prohibition of indirect discrimination. 

A violation with the he human rights framework, article 9 ECHR and Article 18 ICCPR and article 6 

Dutch Constitution was also argued but the court seems to dismiss this claim (considering analysis 

under this separate framework obsolete after dismissing the anti-discrimination claim); the court in a 

sweeping statement considers that ‘the agwgb by adopting a ban on discrimination aims to implement 

the freedom of religion as referred to in named (treaty)provisions. The awgb provides a specific 

arrangement for –in this case- distinctions on the ground of religion regarding treatment in case of 

filling a vacancy or appointment of a civil servant. The named (treaty) provisions fo not offer 

applicant any further protection beyond the awgb.” (para. 5.3) Thus, in the courts’ assessment the anti-

discrimination framework usurped the human rights protections entirely, making separate analysis 

obsolete. This would mean Article 9 ECHR, the freedom of religion, has no other meaning that the 

prohibition of discrimination in the context of employment/civil service appointments, which certainly 

must be considered a curious position. Even if the court regarded the freedom of religion not to 

provide applicant any more protection in this case –because e.g. the legitimate aim of not (giving 

appearance of) discriminating against women also applies as an objective justification under the 

human rights framework, it could have discussed that framework and its justification in a few 

paragraphs.   

 

The Court of Appeal of The Hague on 10 April 2012
2141

 held that the City of Rotterdam was justified 

in rejecting him for the position of a city service ‘klantmanager’ for his religiously motivated refused 

to shake hands with women. The Court of Appeal (2011 and 2012) had to consider the new argument 
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made by the city that the refusal to shake hands cannot be considered a protected expression of a belief 

under the equal treatment act or Article 9 ECHR, and it rejects this argument; refusal to shake hands is 

an expression of a religious belief which is protected under the general equal treatment act. In this 

case, the Court of Appeal considers that the applicant is an ‘orthodox Muslim’, recognizable as such 

by his dress and grooming, and that the refusal to shake hands can be derived from his religious 

beliefs. Also the argument of the city that Islam does not strictly prescribe this behavior did not 

convince the Court of Appeal considering a judicial organ has to hold back (terughoudend) 

whenconsidering the religious motives behind certain acts. “In the case the appellant has made it 

sufficiently clear that in certain orthodox interpretations of Islam the shaking of hands with women of 

marriageable age is considered ‘impure’ [thus not the women are impure, but the act of unaffiliated 

men and women having physical contact] and that he follows such interpretation. The court sees no 

reason to appraise the religious importance for the appellant as so minor that it would need to be 

placed outside the scope of the awgb and the ECHR.” (para 4.) The Court of Appeal as well considers 

a case of indirect distinction based on religion, and assesses whether the restriction was necessary and 

appropriate, this time though in light of the suggestion of appellant to avoid shaking hands with any 

clients on the job and to greet all respectfully. The appellant/Enait also referred to the situation in the 

city of Amsterdam, where the then mayor of Amsterdam Job Cohen had said (in 2008) that social 

services staff members were able to refuse shaking hands with women (responding to a question from 

a politician who was surprised to hear that
2142

). The Court of Appeal also considers that the city needs 

to show a level of neutrality towards all citizens irrespective of gender, the client manager being seen 

as the representative of the city who should accommodate the clients by greeting them in ‘a way which 

cannot be regarded as lack of respect and offending.’ While the Court of Appeal was willing to accept 

–or at least not find in either way- that one can respectfully greet another without shaking hands when 

one takes the initiative, it regarded the possibility as being real that in fact the client would take the 

initiative and the clientmanager is required to reject a hand which has been extended-in that case many 

would regard this as hurtful and offensive, which would harm the relationship between the social 

services users and the city. “Also, refusal of an extended hand of a female user/client is unacceptable, 

since that refusal can be felt as a denial of equality between men and women, and thus as extra hurtful. 

Such experience is made worse if the background to the refusal is the religious conviction that shaking 

the hands of women is ‘impure; Not shaking the hands of male clients/users does not attenuate this 

concern.” (para 15.) In the end, even in a traditional tolerant Netherlands such accommodation was 

considered to be a bridge too far. However, it is important that the courts looked into the specific job 

function at hand (with a government service) and the situations the employee would reasonable 

frequently be placed in. It is not said on the basis of these decisions that refusal to shake hands would 

not be accepted for any position. 
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A factor which weighed in the decision was that the position in question involved an externally 

oriented position’ which entailed extensive contact with outside benefits recipients with the man 

representing the city. The Court saw shaking hands as a ‘communal way of dealing with eachother’ 

(gemeenschappelijke omgangsvorm) and the city’s wish to adhere to such standard in a multicultural 

society in contacts with customers was substantial. The applicant announced he would pursue his case 

before the European Court. He subsequently obtained his law degree and came in the public debate 

again in 2008 when he refused to stand up for a judge for religious reasons citing Muslim 

‘fundamental egalitarianism.’
2143

 

 

Other hand-shaking cases lead to ETC opinions in 2011
2144

 and 2012.
2145

 In the 2012 case a Muslim 

man applied for the position of parking controller (parkeerwachter) at a company that is responsible 

for the parking policy in the municipality of Amsterdam. He too refuses to shake hands with members 

of the other sex on grounds of his religion, which was the reason he was rejected for the position. The 

company namely expects of all its parking controllers to treat each other and the citizens on an equal, 

respectful manner. An important aspect thereof for the company is to shake hands. The ETC finds that 

the company has rejected the man because he refused to shake hands with people of the opposite sex. 

This is qualified as indirect discrimination on the basis of religion. The man, a Muslim, is in fact 

particularly affected by this requirement because of his beliefs. Only if the company provides an 

objective justification for the distinction, does this distinction not fall under the prohibition. The ETC 

considers that in this case the indirect discrimination is not prohibited. For the ETC it is important that 

the function of parking controller is largely set in the public space. The contact with citizens arises 

spontaneously and cannot be arranged in advance. The contacts are short and mostly not repeated. In 

addition, the work of a parking controller can evoke negative emotions with citizens. The nature of the 

work ensures that it is not clear in advance whether there is an acceptable alternative, in which the 

citizen is treated equally and respectfully in the same manner. The ETC therefore concludes under 

these circumstances that the company has not made a prohibited distinction on grounds of religion 

towards the man, by refusing him the function of parking controller. 

 

Thus, the ETC finds the requirement of shaking hands justified when the job circumstances almost 

render it a job function rather than a social work environment standard. In the case of teachers, such 
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occasions (contacts with parents) would occur sporadically but in the case of a parking controller it 

may be daily. The context is thus key; the criterion of ‘genuine and occupational requirement’ leads to 

inspiration for the indirect discrimination test showing and overlapping of considerations made within 

the frame of the two tests (indirect distinction justification test and a direct distinction justification of 

genuine and determining occupational requirements). There where one could argue a school can 

subsequent to the refusal of one teacher to shake hands try to educate the school community (students, 

other teachers and third parties) about different cultural practices and tolerance, it may be practically 

much more difficult to do if the community is an entire city. Certainly awareness-raising campaigns 

can be advisable as well and may address this to some extent, but the balancing act is nonetheless 

affected in such public situation. it is also noteworthy that despite all the debate, there are little 

indications of actual confrontational situations occurring in the workplace; indeed, the reason 

employees come out and announce they will not shake hands with members of the opposite sex is to 

connect this to their religious beliefs and to avoid such unpleasant situations.
2146

  

 

In 2013 a further handshaking matter came before the Dutch Court in the frame of the request for a 

dismissal permit.
2147

 The case concerned a youth worker whom the employer sought to dismiss 

because he refused to shake hands with women. His contractual status benefiting protection, the 

employer was required to submit a request to be able to dissolve the agreement; two grounds ‘urgent 

reasons’ and ‘change in circumstances’ were cited. In the meanwhile the employee had been 

suspended. The Muslim youth worker was employed for a term of three years in the frame of a ‘youth 

action team’ in which young people working in team try to improve the living conditions in their 

communities. Other community organisations were involved as well, and it was one of these which 

contacted the employer with a letter expressing concern about the youth workers in questions. In 

particular in this way the employer was informed that the youth workers ‘for principal reasons refuses 

to shake the hands of women. He always states such explicitly, that he does not shake women’s hand 

and also prefers not to talk to them.’ The letter also stated other female staff members felt 

uncomfortable around the youth worker for this reason (even if they had not addressed the issue with 

him directly), and that in the opinion of the collaborating community organisation he is not a good role 

model for the youth he works for. The letter even went so far to say ‘we have a strong suspicion that 

he has a radicalizing influence on the youths.’ To prove a ‘change of circumstances’ to justify 

dissolution of the contract, the employer described the importance of the position (bridge-builder who 

is a role model and representative of the employer) and the evolution in the behaviour and outlook of 

the employee (donning a ‘Muslimbeard’ and wearing a kaftan upon his return from vacation, 
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om vervelende situaties te voorkomen.’) 
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complaints he refused to shake hands.) The core issue remained the refusal to shake hands (the court 

noted the beard and kaftan would hardly be a reason for dismissal and there was no indication of 

radicalization or refusal to talk to women), with the question being whether this formed sufficient 

ground for the employer to terminate the employment agreement. The employee had argue he had 

refused to do so from the very start of the employment, but the court found the employer was unaware 

until well into the agreement. Referring to Court of Appeal The Hague 10 April 2012,
2148

 the court 

starts out by confirming that the refusal to shake hands can be an expression of religious faith. Then, 

assessing the case under the freedom of religion, the court holds that fundamental rights are not 

absolute and may be restricted in case of objective justification. It is noteworthy that the court does not 

consider the equal treatment act and the prohibition of (indirect) distinction, but rather proceeds solely 

under the generic ‘freedom of religion’ (godsdienstvrijheid), without referring to a particular provision 

or instrument. In the case at hand, the court considered such justification to exist. One the one hand, it 

noted that: “shaking hands is in the Netherlands a common, generally accepted (not religiously 

connotative) form of greeting. …it is true that a different form of greeting can also be respectful, but 

not accepting a (extended) hand –even if the reasons why are explained, as the employee says he does- 

can be considered hurtful and offending, more so in case a distinction is made based on sex.” On the 

other hand, the court considered the specific job and the employee’s duties at hand, being a bridge-

builder, a role model, an intermediary, and a collaborative partner all meant that regular contacts with 

various actors were required. In such context, it could not be denied that there was not a ‘great risk’ he 

would insult people and therefore damage the relationship between his employer and the different 

community partners. Finding such objective justification to limit the freedom of religion need, 

however, not constitute an ‘urgent reason’ or a ‘change in circumstances’ which would justify the 

dissolution of a protected contract. Also the fact that the freedom of religion may be justifiably limited 

need not mean it has to be , that is there is an urgent reason for it to be limited. There may be 

indications that elements of the execution of the contract would be problematic, but these are still 

based on suspicion, not on hard proof. Other cases show how difficult it is not employers to dismiss 

such protected employees, and that often employees must be given more chances to improve their 

performance, so that the apparent easiness for an employer to dismiss on the sole reason of refusal to 

shake hands in the Netherlands may be seen as striking. 

In the frame of the sociological interviews conducted in the frame of RELIGARE, the issue of shaking 

hands was widely discussed. Some respondents argued civil servants should have the right to refuse to 

officiate at same-sex marriages because colleagues could do the job instead, but should not be allowed 

to refuse to shake hands with the opposite sex. Others argued that civil servants should not be allowed 

to refuse to officiate at same-sex marriages since it was a job function, while shaking hands is only a 

social custom for which there are alternatives. Yet other respondents answered in the positive or in the 
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negative for both issues. Based on these sociological interviews, including with some religious leaders 

and ETC commissioners in the Netherlands, Vermeulen concludes that various arguments including 

the neutrality argument are utilized in contradictory ways to come to different results. Also “there 

lacks consensus as to when this is applicable. In addition, opinions can change within a relatively short 

period of time.”
2149

 However, the GETA discourse was firmly rooted and that was one constant. 

(partially b/c familiarity of respondents with the legal frame) 

 

From a ‘middle ground’ perspective (acknowledging that what constitutes the ‘middle ground’ 

obviously depends on what one considers the extremes in a debate) I would argue that, apart from 

particular circumstances and jobs, shaking hands is a work conditions that is not core to most jobs. It is 

an incidental job expectation in most situations, one which would hardly be considered important in 

any other context when religion and Islam is not concerned. People should be allowed some leeway, 

on the basis of their religion or some other ways (as they do, without being noticed) on how to greet 

others, as long as it is in a respectful way. One could redefine ‘refusal to shake hands’ as alternative 

ways of greeting, without physical contact, but with respect. In that sense, the parameters of politeness 

should be redefined to allow for more inclusive practices. The fact that other people could be 

‘insulted’ or confronted should be irrelevant except where such indicates an ignorance or 

unwillingness to consider alternative explanations. The willingness to discuss such matters could also 

allow for a development of simple etiquette to prevent awkward situations. The same way that women 

who want to avoid a kiss on the cheeks from a man have learned to preemptively bring out their hands 

for a handshake instead, when men or women do not want to shake hands they can place their hands 

on their heart, and the other party can take a cue for that. A disregard for the reasons indicated by the 

person in question, in particular a woman who sees shaking hands with strange men as sexual 

harassment, is particularly problematic. When a female politician shook the hand of the new Belgian 

prime-Minister instead of kissing on the cheeks, she was hardly critized for that choice (although it 

was unclear if there was any ‘choice’ involved and if so on whose part).
2150

 When one does not shake 

hands for medical/public health reasons, the same may apply yet one quickly sets one over the issue. 

The same goes for Asians in business contexts, who also do not shake hands: Western businesspeople 

have long recognized that there are alternative ways of greeting and that not everyone needs to adapt 

to the handskake template. The fact that the religious reasons behind it bother some people more 

points to a specific targeting of religion –and especially Islam- thus being part and parcel of direct 

discrimination (indeed, if one could refuse to shake hands for medical reasons but not for religious 
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reasons one could argue direct discrimination). This points to the controversial status of religion in 

dominantly secular countries. Practically, it is also easy to prevent such confrontations or ‘insults’ to 

others. In contrast, some other demands go too far and besides raising principal objections also are not 

practicable in the modern workplace. For instance, a demand from an employee to not be in the same 

room with male or females is much more difficult in most circumstances. (there again though such 

requests made on other grounds than religion seem much less confrontational in practice). 

Distinctions between how people treat men and women in greeting are also a staple of Western 

society. In that sense, we see little difference between Mr. Enait making a distinction by shaking hands 

with men but greeting women otherwise, as Prime-Minister Charles Michel who during the 

inauguration on October 2014 shook hands with the male Ministers on his government while he gave 

the female Ministers a kiss on the cheek. In fact, the latter even made a distinction between the female 

Ministers by kissing three and shaking hands with the four female member of the government, Elke 

Sleurs, who later explained she is not inclined to kiss on the cheeks persons she knows not so well. 

And in the same sense that it is her choice to prefer a handshake over a kiss on the cheeks, a women 

with a different comfort level can politely defer by greeting without physical contact. It is in the end, 

we argue not the distinction made between forms of greeting, but the interpretation of these gestures. 

The question then is whether Mr. Enait’s refusal to shake hands with women, or rather to have 

physical contact with unfamiliar women, amount a disregard for women? Or does the fact that Mr. 

Michel greets men not with a kiss on the cheeks say something about his stance towards women vs. 

men? This seems to core question to be addressed, even if anti-discrimination law does not in principle 

care about motive, so it cannot be merely the motive of the person involved, rather it seems that the 

majority’s opinions and interpretations are substituted for that of the minority. Now, under Islam such 

gesture is not a disregard but rather a form of respect for women. 

There where the issue is hardly ‘resolved’ in the Netherlands, two polar opposite responses can be 

found in the other two case studies. In Belgium, the responses indicate a rather unanimous rejection of 

such culturally strange practices, thereby not merely prioritizing but effectively allowing the 

perspective of the dominant majority to monopolize the debate. The Belgian approach does not differ 

from the Dutch approach in the justification of indirect discrimination (the area where the Dutch 

controversy is situated), but rather in the prior issue of coverage of the issue under the freedom of 

religion (which in the Netherlands elicits least debate in light of the broad definition of religion under 

the GETA). Many Belgian commentators fail to see an issue of freedom of religion or religious 

discrimination if an employee and a fortiori a civil servant is dismissed for refusing to shake hands 

with women (or men). In contrast to Belgium, in the UK the approach has been much more tolerating.  

 

There are no cases in Belgium with regard to the issue of refusal to shake hands at work. However, 

this is clearly not due because the issue does not arise, it does as is indicated by reports and some 

media controversies. Rather, the lack of legal pursuance may find an explanation in the treatment of 
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such issues in the media and public opinion, which would seem to indicate a non-existent chance to 

win such case for an employee who refuses to shake hands. 

Interestingly, a more far-reaching gender issue –the refusals to work with members of the opposite 

sex- was at stake in a 1989 case before the Labour Tribunal Verviers.
2151

 In this unemployment case, 

filed by a Muslim woman who had refused employment because it involved contact with men and was 

cut short of unemployment benefits for this reasons, a Muslim woman was only willing to work with a 

veil and in a department where only women were employed and working. This refusal was not 

considered legitimate by the State unemployment services as well as the Labour Trinunal. The woman 

was considered to have made herself ‘unavailable’ for the entire labour market and thus not entitled to 

unemployment benefits. The tribunal also held that the consequences (ineligibility for unemployment 

benefits) can work retroactively when it appears from the declarations that the unavailability has 

existed since the beginning of the unemployment. 

 

In 2013, an incident occurred where a street weeper in Elsene, Brussels, refused to shake the hand of 

the city’s alderwoman for public cleanliness (Schepen van Openbare Reinheid), liberal politician 

Viviane Teitelbaum.
2152

 He was disciplined by having one week of salary withheld, and was warned 

that ‘next time the penalty would be harsher’. The case received minor media –and one-sided- 

attention. Reporting on this issue, local city paper reporter/editor Danny Vileyn’s piece reads like a 

condemnation of the man and ‘his like’ of which Brussels is to have too many. He asks ‘how many 

people who place themselves outside of our community can we afford/tolerate?’. His position is 

resolute and uncompromising: 

“Refusing to shake hands with a fellow citizen because that person is of the female sex goes against 

everything our society stands for, or should stand for. That the streetcleaner referred to religious reasons 

is absolutely irrelevant, even if the man apologized with his hand on his heart.”  

 

Vileyn finds it ‘not understandable that the man ‘persists in his anger’ [volhardt in de boosheid] since 

he risks to lose his job in case of ‘repeated infringements’: “in addition, he risks landing in societal 

marginality. How many people placing themselves in marginality can we afford?”
2153

 

The reporting on the issue already reflects the strongly biased stance, with little effort to understand 

the street weeper’s perspective but rather dismissing him as misogynist and stupid for the 

‘infringements’. The man’s perspective is not offered, but in advance rejected as ‘absolutely 

irrelevant’, and so is the penalty –‘a light penalty but based on the principle of proportionality the city 

council did not want to go further’- which arguably could cause hardship for the man involved and his 

family. Instead, the focus is on how many of these ‘strange cases’ we can afford in our society. 
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Religion is seen as obstacle to participation in society. While certainly this reporting need not reflect 

the stance of the majority, the lack of alternative reporting and absence of the defense of the man by 

any minority organisation remain problematic. 

The author notes that this is not the first time the issue has come up, nor will it be the last. In April 

2013, a Brussels city museum employee was dismissed after he had refused to share the hand of a 

female politician.
2154

 The man was a convert to Islam working at the Museum of Brussels where 

socialist politician Karine Lalieux was attending a party. It was said the refusal to shake hands was the 

‘last drop’ after the man had also refused to wear a uniform, to carry around trays with alcoholic 

drinks and in addition he was said to have tried to convert co-workers. He was said to have indicated 

he would not give mouth-to-mouth to women in urgent situation. (it is a question whether this was a 

likely situation for the job in question) The vote to dismiss the employee had been almost unanimous: 

43 of the 49 council members had voted for, two voted against and 4 did not vote. The fact that Jozef 

de Witte, the director of the Belgian CEOOR, stated that the dismissal was justified is much 

revealing.
2155

 Unlike in the Netherlands, there was no outcry and unlike in the UK, minority 

organisations did not defend or try to explain the actions of the museum employee. Under the Belgian 

approach, the dominant construction has been that a refusal to shake hands is insulting to women, and 

does not fall under freedom of religion ‘since the freedom of religion is obviously not absolute’.
2156

 

This position requires no understanding for the reasoning behind such refusal nor any balancing of 

actions against the person involved.  

 

It may thus appear that prejudicially refusing to shake hands is a particularly sensitive matter calling 

for direct action, particularly in public functions (and even if the ‘victims’ are not third parties but 

rather co-workers or superiors). However, when the (male) minority is the victim of such practices it 

seems the resolute condemning stance is missing. It was reported for instance that various police offers 

in Antwerp refused to shake hands with the rare allochtone officer on the corps. This behavior was 

accompanied by other unwelcoming and bullying behavior displaying racist sentiment.
2157
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When seven allochtone Antwerp police offers –anonymously- talked about their experiences, they all 

stated that that some white Belgian officers refused to shake their hands or go on patrol with them.
2158

 

Yet, even when these officers come forward with complaints, these issues are minimized and ignored. 

Thus, the same behavior –arguably much more problematic as revealing a certain feeling of 

superiority and hostility- was not problematized in this context. While another (clear) wrong need not 

make another right, it sheds light on the interpretation of a foreign practice as ‘wrong’ in the first 

place. And in addition, it point to a patent case of double standards. This points to the fact that it is not 

the greeting by other ways than physical contact that is at stake, but rather the interpretation of not-

shaking hands which is done according to ‘Western frames.’ Indeed, refusing to shake hands with 

particular people carries a particular connotation in the West which the practice of not shaking hands 

or engaging in other physical contact with members of the opposite sex does not.  

 

Similar to Belgium, there has not been a hand-shaking case in the UK, but the issue has figured in the 

news, reflecting -on the surface at least- a vastly different approach.
2159

 In 2007 a female Muslim 

police officer refused the hand of Commissioner Sir Ian Blair, the head of the Metropolitan police, at a 

passing out ceremony in South West London for newly qualified recruits marking the end of an 18-

week recruit training course. The Muslim woman –wearing a hijab -was standing in the line-up of 200 

recruits. The behavior was questioned by Scotland Yard and Sir Ian but “Muslim groups defended the 

police officer, saying her beliefs would not affect how she carried out her job and called for greater 

understanding of different cultures.” On Islamic leader (Massoud Shadjareh, chairman of the London-

based Islamic Human Rights Commission) argued: “I don't think shaking hands is something that 

makes or breaks a relationship. I don't think in any sort of job that is something that becomes an 

obstacle to one performing one's duties.” Muslim leaders also reassured people that in case of urgency, 

e.g. a man has been shot, the officer would have no problems helping immediately: “If she has to 

resuscitate that dying person, Muslim law will then change and allow her all sorts of physical contact 

because a life is at risk and life is so precious.”  

A police spokeswoman confirmed: “The officer maintains that she puts the requirements of being a 

police officer above her personal beliefs and only exercises the latter when she has choice to do so.” It 

was also said that "Sir Ian was informed on his arrival of the officer's request. This has never happened 

before and he was bloody furious. But he agreed to go along with it so as not to cause a scene. He 
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went out and shook the hand of every single new recruit apart from her. It was very obvious and very 

embarrassing.” However, taking distance from this initial sentiment, it seemed the concern turned on 

the real matter at hand: 

“There was a great deal of discussion about it afterwards. People were asking how the hell is she going 

to make an arrest if she refuses to touch men.” 

 

But the incident reportedly lead to top-level discussions at Scotland Yard, which stated that the woman 

would be fired if she failed to fulfill her duties. But this was because “her attitude towards men might 

impede her ability to detain offenders.” An inquiry was launched to see whether the woman’s “strict 

religious beliefs prevent her performing as an effective police officer.”  

In contrast, concern of gender equality in Islam was not raised. Rather the worry was the other way 

around, it was about ‘political correctness’ towards minorities: “senior commanders are worried that 

dismissing her would deepen the atmosphere of mistrust between the police and the Muslim 

community.” Indeed, despite some measures to recruit more minorities including ethnic minority 

women, including allowed Muslim WPCs to wear an adaptation of the hijab since 2001, the numbers 

of Muslim and Muslim women in particular are very low: 300 Muslims and 20 Muslim women in a 

police corps of 35,000. 

While discussions on the shaking hands are rare, in 2014 there was another minor but peculiar 

incident. Shneur Odze, an Orthodox Jewish politician running for Member of European Parliament on 

the list of the Eurosceptic ring-wing UKIP (UK Independence Party
2160

) refused to shake hands with 

women.
 2161

 He has told party members his Orthodox Judaism forbids him from physical contact with 

women other than his wife. It was reported that while some party activists were offended since the 

stance “threatens to alienate half the electorate”, “senior officials have rebuked these activists as ‘rude’ 

and ‘wrong’ for refusing to respect Odze's beliefs.”
 2162

 

 

1.5.6. Religious prayer and dietary considerations in the workplace 

 

The issue of religious prayer in the workplace is connected to both religious time as well as facilities, 

and is one which oftentimes involves groups of employees rather than a singular one. It is an issue 

which has been raised only sporadically in litigation, most likely since it is handled pragmatically on 

the ground either in negotiation with the employer or under the radar as an example of employee 
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coping mechanism. In contexts where a chapel or other facility is already at hand, oftentimes minority 

religious employees are able to use those facilities. In the UK, the EHRC Code calls for employers to 

be flexible and to accommodated where possible requests for a suitable place to pray.
 2163

 In 2013, a 

group of employees won a case against Tesco supermarkets before the employment tribunal. After two 

years of Muslim workers lobbying for a prayer room at the Tesco distribution centre in Crick, 

Northamptonshire, Tesco managers allowed workers access to a security office. However, they 

restricted the access in 2012, keeping it locked when not in use. The Employment Tribunal found a 

case of indirect discrimination against Tesco.
2164

 

 

In the Netherlands, the issue of prayer space was one aspect of an employer’s request for a dismissal 

permit (which was refused by the court).
2165

 The employer had instituted proceedings to be able to lay 

off the employee who had been employed at the company for 16,5 years, citing negative evaluations 

due to repeated tardiness, loss of motivation, bad customer service, problematic attitude towards 

colleagues (unwillingness to clean shared space and especially toilets saying ‘there are enough 

women’ for that) etc. However, all these arguments in the end were rejected (e.g. there was no 

tardiness when the employee failed to show up at work ‘at least 15 minutes’ before the start of his 

shift). The employer also reprimanded the employee for praying during work hours and in the visible 

presence of customers, but it was found (collaborated by witnesses) that he only did so during 

legitimate break time and had created a warehouse space, in between curtains, where customers had no 

access. With regard to the prayer issue, the court stated: ‘Even if strictly taken it cannot be stated that 

–in the current state of affairs- an employer is obliged to provide a space to the employee to pray in 

case there is no such suitable space within the business, ‘good employership’ does imply that when 

such space is available or can be created without particular burden or cost, the employer should not 

prohibit employee to make use of it.” (para 4.10) In the case at hand, the long-term employee had 

essentially found a way to accommodate his own praying without any explicit demands, convinced 

that he was doing it during his own breaks and not bothering anyone in a warehouse space. The 

employer in fact had no problem with the fact of prayer in the workplace, but there had been 

misunderstandings regarding the modalities. A more explicit reasonable accommodations dialogue no 

doubt could have been helpful to both parties in this regard. Apart from the prayer issue though, this 

case illustrates the extensiveness of argumentation and action which is required of employers in the 

Netherlands to be able to dismiss protected employees, even in case of a breakdown of the relationship 

or malfunctioning of the employee. This protection goes much beyond what anti-discrimination law 

has to offer in such cases. However, because they do not have the benefit of working under such 
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beneficial protective contracts (or are refused such employment in the first place), many religious 

employees find themselves obliged to turn to anti-discrimination law for protection. 

 

In Belgium, a 1994 case before the Labour Tribunal of Nivelles touched on the use of prayer facility, 

discouraging employees from ‘practicing their religion in the workplace.’
2166

 The Labour Tribunal 

held that an employer may regulate (and even prohibit) a religious practice if it is internal, during 

working hours or on certain company premises. Dismissal after warning was not unreasonable since it 

was up to the Muslim workers to practice during breaks and not in reserved anti-contamination rooms. 

While it is true that the practice of a religion outside the company has no connection “with the conduct 

of the worker or the operational requirements of the enterprise”, it is otherwise when the worker 

practices his religion within the company.  

 

The issue of prayer facilities has come up on the ground. We were able to look into a case which 

CEOOR lists an example of a ‘success-story’ of negotiated agreement on its website. (under the 

heading ‘bidden op het werk’, as well as in the annual reports 2012 and 2011 discrimination and 

diversity. It concerned an Asian multinational with a branch in Belgium where there were tensions 

between a number of Muslim employees (temp workers) and Belgian workers (under a more secure 

contract, and with the support of the union). The request of the Muslim employees to have praying 

room was not supported by the union, and the CEOOR story goes that to helped bring parties to a 

solution by having a ‘silent space’ meant for ‘praying in silence, meditate, rest or read something’. 

However, such ‘success’ came after years of negotiation and in the meanwhile the Muslim workers 

had been pestered significantly (forced to go pray in their cars) and ultimately laid off. The main 

reason that their demand was not entirely dismissed was because the management did not support calls 

for a neutrality policy (the unions did). It is thus surprising that CEOOR lists this as a success case, 

considering the length of time it took to come to a ‘mutually agreeable solution’ and the sacrifices that 

were made in the process. More than illustrating that such cases can be negotiated, it shows the 

rigidity and the inequality which is held in place by unions and their core backing. In the end, it is 

clear that the only way the union agreed is because the space was not designated as a praying space, 

but rather as a general leisure room, and in fact praying had to be done ‘in silence’. This means that 

harassment and interference by disgruntled colleagues in the future is not even excluded , even if in 

the ‘success story’ it is described that ‘the dynamic between laborers has been improved since’.  

 

What has been said for prayer facilities applies to large extent to the issue of dietary considerations in 

the workplace, with issues being handled on the ground pragmatically and rarely amounting to case 
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law. In the British case of Khan v Direct Line Insurance plc
2167

 the question was whether incentivizing 

sales staff with alcoholic drinks amounted to discrimination of Muslim employees who do not drink 

alcohol on account of their religious beliefs. The employment tribunal held that it did not. Having an 

incentive system to encourage sales was found to be a legitimate aim and giving alcoholic drinks was 

an appropriate way to do so. However, the company had in practice replaced the alcohol with gift 

vouchers where an employee did not want the alcoholic drinks.  

 

In March 2013, a small outrage arose when traces of pork were found in the sandwiches served in the 

company canteen of the MIVB-STIB, the Brussels Intercommunal Transport Company.
2168

 The 

company had ordered an investigation to see whether any horsemeat had found its way to the food in 

its canteen, but instead found pork gelatin in various sandwich spreads (including tuna salad and 

chicken salad). Something which usually would not have been a cause for concern was in fact 

alarming for the many Muslim employees who consciously opted for such sandwiches.
2169

 The 

company immediately decided to (temporarily) stop selling these products in its canteen. The union 

CSC, member of the confederation of the Christian trade unions, was said to be ‘outraged and 

requested compensation for the staff.”
2170

 The support of the trade union for staff in this matter no 

doubt relates to the fact that many Muslims work at the STIB-MIVB. This dovetails with the 

sociological research findings of Adam and Rea that groups of religious employees are more easily 

supported by the trade unions than when the (accommodation) issue involves a few or a single ‘out of 

place’ religious employee.  

 

1.5.7. Conclusion: Use and Overuse of the Legal System; Access to Justice issues and the Non-

Availability of Case Law 

 

On the one hand, it has become commonplace to state that multicultural tensions are more and more 

finding their way into (European) courts. For instance, in a number of European countries issues 

regarding Muslim religious dress (in particular the headscarf and now also the niqab/burqa) in various 

social settings (schools, workplaces, airport terminals, on official ID pictures) have taken a ‘legal 

turn’, often being framed in the language of the fundamental right to religious freedom in official legal 
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 Khan v. Direct Line Insurance plc, 25 ET/1400026/05/-26 432. 

2168
 X., ‘MIVB zoekt paard en vindt varken in eigen sandwiches,” [MIVB searches for horse and finds pork in its 

own sandwiches]’ Brussel Nieuws  <http://www.brusselnieuws.be/nl/nieuws/mivb-zoekt-paard-en-vindt-varken-

eigen-sandwiches. > . 
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 The food was thus also not kosher but it was not reported whether there were any Jewish employees. 

2170
 The request for compensation was in the online comments section attacked as being out of place. Some 

comments also minimized the issue, or argued that it is up to people to inform themselves about what is in the 

food they consume. See X., ‘MIVB zoekt paard en vindt varken in eigen sandwiches,” [MIVB searches for horse 

and finds pork in its own sandwiches]’.  
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forums (so in this context, besides the juridification
2171

 [juridisering] of multicultural conflicts, at the 

same time the ‘religionisation’ of tensions and conflicts has also become more prominent). Yet, the 

increasing use of various legal forums is seen by some critics as problematic, since it is perceived as 

the sign of a lack of integration or of the ‘demand strategy’ that minority groups are supposedly using: 

the call for a non-legal approach of ‘concerted adjustments’ in the Canadian context
2172

 can be 

understood as a counter-reaction to a perceived overzealous use of the court system for issues of a 

multicultural nature.
2173

 On the other hand, Chopin and Uyen Do note “the still relative low volume of 

case law on discrimination in most countries may well point towards barriers to justice, real and 

perceived.”
2174

 The rarity or absence of case law is not only an effect of coping mechanisms and 

pressures. It also has effects on its own, creating a vicious circle since “the infrequency of litigation 

may itself be a deterrent to victims of discrimination as the impression may prevail that success is 

improbable. The more that cases are reported in the media, the more knowledgeable victims will 

become about their rights and options for upholding these rights.”
2175

 

Why cases do not reach the courts is a very interesting question on its own. The question of why that 

is the case is equally interesting as why issues do come up with a certain frequency in other contexts 

or countries. The problematisation of the absence of judicial decisions is based on the—perhaps 

contestable—idea that tensions must be present and are dealt with in some shape or form by one or 

various actors. In the case of Bulgaria, sociological interviews performed within RELIGARE offered 

an interesting glance into the existence of tensions but point to the non-bridgeable distance from and 

subsequent disuse of the official legal system. The history of communism and the general repression 

of religion from public domains may well explain why religious ‘multicultural’ conflicts do not reach 

the courts, as can the lack of trust in legal institutions, the geographical concentration of an established 

Muslim minority in certain areas of the country (leading to less intergroup interactions and a low level 

of ‘mixed conflicts’), the unfamiliarity with (religious) anti-discrimination laws amongst even some 

institutional actors (such as labour union leaders!) and so on.
2176
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On juridification, see G. Teubner, The Juridification of Social Spheres (de Gruyter 1987), p. 446 (in the 

preface, referred to as ‘a disquieting modern trend in several national cultures’). 

2172
 See the so-called Bouchard-Taylor report (Quebec, Canada): Bouchard and Taylor (2008), available at: 

www.accommodements.qc.ca. 

2173
 Obviously, the fact that multicultural issues find their way into courts does not necessarily point to ‘abuse’. 

First, there are also signs that many other techniques of resolution (or even plainly ‘lumping it’, ‘avoidance’ or 

‘exit’) are at play. On these concepts, see Griffiths, ‘The social working of anti-discrimination law’, pp. 313-330. 

Second, this could be seen as a natural development in the context of a changing society that is searching for 

solutions, and allows for the identification of problematic issues. On the other hand, this does not mean adequate 

access to justice is now achieved. 

2174
 Chopin and Uyen Do, p. 97. 

2175
  Chopin and Uyen Do, p. 101 (noting ‘a tendency for the media to report on high-profile cases involving 

racial or ethnic and religious discrimination rather than age or disability cases.’) 

2176
 Chopin and Uyen Do, p. 101. 
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Hence, the absence of litigation is part of the dynamics operating in a specific context. Paradoxically, 

we might consider that the existence of some (legal
2177

) conflicts arising, for instance, in the labour 

market contexts (most likely to be ‘mixed’ conflicts, at least when it concerns the mainstream labour 

market) are a good or reassuring sign, because they point to a minimum level of integration and 

opportunities in the labour market. The same, perhaps, could be said of the tendency to bring 

multicultural (even internal) issues before official forums, and frame them in the language of human 

rights. After all, this tendency implies the adoption or at least utilisation of the human rights system as 

a frame of analysis and evaluation, which points to a level of integration.  

 

1.6. RELIGION AND NEUTRALITY VYING FOR ATTENTION: FIELD 

STUDY OF THE BRUSSELS INTERCOMMUNAL TRANSPORT 

COMPANY ILLUSTRATING THE MYRIAD OF ISSUES IN A 

BELGIAN WORKPLACE  

 

1.6.1. Introduction  

 

The previous sections discussed different types of religious accommodation issues (dress, time, social 

relations etc.) which have come up in different workplaces in the three country cases. It may now be 

interesting to zoom in and look more closely at one particular example of a workplace, to understand 

how various issues come up and interact in the same workplace setting where employees and 

employers find coping mechanisms, sometimes in response to one another or other parties or events. 

In 2012, Younous Lamghari – a researcher connected with the ULB and working on multiculturalism 

and Islam in Belgium- published the results of an interesting field research done amongst the Muslim 

employees of the MIVB-STIB, the Brussels Intercommunal Transport Company, as well as HR staff 

and trade unionists of this large Brussels transportation company (‘Lamghari study’
2178

). In this section 

we will draw extensively from this study, while adding and integrating our own insights from the case 

law and other material analysis. With numerous Muslims amongst the MIVB-STIB staff, 

predominantly men from North-Africa (Morocco) which Lamghari refers to as ‘Arab-Muslims’
2179

, 

                                                           
2177

 While the existence of some legal cases (especially if they are supported/funded by institutional or interest 

groups) does not necessarily mean that there is a high degree of access to justice, the lack of legal cases can point 

to a problem with regard to access to justice (courts or other forums). 

2178
 Lamghari (Younous Lamghari, L'Islam en entreprise: La diversité culturelle en question, Editions 

L'Harmattan, 2012, 146 pp.) All translations from this work are my own. See also Younous Lamghari, 'La 

neutralité à la STIB’ in D. Cabiaux and others (eds), Neutralité et faits religieux Quelles interactions dans les 

services publics? (Academia-L’Harmattan 2014). 

2179
 These ‘Arabo-Muslims’ are in fact not necessarily Arabian (or even Muslim in some cases). Rather 

Lamghari uses the term as shorthand for workers from Morroccan backgrounds (this is the most populous 

group), as well as Turkish, Berber, Albanian and Subsaharian African backgrounds. Presumably most of these 

http://www.google.be/search?hl=nl&tbo=p&tbm=bks&q=inauthor:%22Younous+Lamghari%22
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various (but hardly all) issues discussed in the topical section have been raised in addition to various 

issues which have never made it to Belgian court (nor -at times- to any other European courts). Thus, 

considering this field research in one particular workplace setting reveals many interesting insights, 

including on issues which have not been raised in the case law but are a reality on the ground, such as 

prayer space, halal food, beards and ‘pantacours’, it merits closer attention in this section.  

 

Interestingly, by the time of Lamghari’s field research, the STIB-MIVB had adopted a company 

‘neutrality policy’ prohibiting religious, philosophical and political symbols, expressions and actitivies 

(except for trade union activities) in the workplace. This had been as a response to occuring workplace 

issues (some of which were not well-understood) as well as a principled approach seeking to prevent 

certain issues to arise in the future. The principle of neutrality served as argument against and to 

condemn any sort of spiritual expressions at work. As a reaction to the continuing religiosity of some 

employees, one manager argued 

“we decided at STIB to take on as general principle the principle of neutrality: meaning against any 

kind of religion, we refuse ostentatious symbols.”
2180

 

 

The neutrality policy, interpreted according to its exclusive meaning, was inscribed in the ethical 

charter which enumerates the values all employees are to conform to (the five values being: 

responsibility and engagement, enthusiasm, openness of spirit, transparency and team spirit; under 

‘openness of spirit’ is inscribed a tolerant attitude and opposing any discrimination).
2181

 The 

company’s diversity policy -instigated by the public authorities (Brussels region)- addressed sex, 

language, culture, age, but not religion per se.
 2182

 

Lamghari describes how the news on neutrality was received by various respondents. When a letter 

was sent from management to employees reminding them of the ‘principle of neutrality’, it was not 

well-received, as one unionist recalls:  

“the guys [referring to Arab-Muslim employees] ignored the letter: they prayed in the changing rooms 

and at the busstops. For them it concerned a right, they did not see they were doing anything wrong 

                                                                                                                                                                                     
workers hold the Belgian nationality. See Lamghari, L'Islam en entreprise: La diversité culturelle en question, p. 

93. 

2180
 Lamghari, L'Islam en entreprise: La diversité culturelle en question, p. 52, emphasis added. 

2181
 Lamghari, L'Islam en entreprise: La diversité culturelle en question, p. 32-33 

2182
 The STIB-MIVB had appointed a diversity manager since 2007. Lamghari, see p. 32 et seq. However, this 

diversity policy was according to some actors not considered priority at the top level and is only considered 

upclose in case of conflicts, which explains why the ‘equality label’ (given by the federal minister of 

employment and equal opportunities) has not awarded to the company. Lamghari, L'Islam en entreprise: La 

diversité culturelle en question, p. 43, 45. 
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(‘we are not stealing’)…What’s more, they started doing the opposite: grow out their beards, cut their 

pants short, etc.”
2183

  

 

The letter was said to be ineffective and to even have ‘counterproductive’ effect on a group of Muslim 

employees. Generally, Lamghari argues that despite its formal ‘neutrality policy’ in practice it seems 

impossible to establish this on the ground.
2184

 He calls Islamic practices at the company ‘a reality 

which is negotiated in a difficult territory’.
2185

 Yet one tangible result of this policy was that it 

effectively excluded many Muslim women from being employed by the company,
2186

 but allowed 

Muslim men to be amongst its staff, thus clearly having a disparate impact on the basis of gender in 

this particular setting. Some male Muslim employees also wore religiously motivated dress (shortened 

pants referred to as ‘pantacours’) or donned beards for religious reasons,
2187

 but the religious 

connotation of such being less obvious it did not face the same level of scrutiny as the headscarf which 

remained largely absent from the field study. Other issues, for instance regarding prayer rooms and 

religious time requests, were also handled less prohibitively than ostentatious religious symbols. For 

instance, praying practices were ‘tolerated’ as long as it did not disturb other workers despite the 

neutrality policy. The shortened pants of some Muslim men (the ‘pantacours’) were subject to an 

intermediate level of scrutiny, with an ambiguous message being sent out. 

 

1.6.2. Praying in the Belgian workplace-the case of STIB-MIVB 

 

The issue of prayer space is one that has not arisen in Belgian case law. At STIB-MIVB it is “delicate 

and the subject of non-official negotiation and ingenious/creative accommodation.”
2188

 Praying is not 

allowed in the company vehicles (metro, tram, bus) and also in the recreation halls, although the latter 

appeared less clear. Many Muslim employees favored the principle that one is not to pray on the job 

and the request for prayer space was not a ‘official demand’ made by the unions. Although the 

proportion of union representation amongst ‘allochtones’ is strong, the unions have refused to make 
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  Lamghari, L'Islam en entreprise: La diversité culturelle en question, p. 49. Another unionist (syndicaliste) 

confirmed, saying: ‘Je trouve qu’ils ont été un peu loin avec cette absence de signes religieux. On a eu cette 

letter, les gens d’exploitation l’ont mal vécu ici, les gens s’en foutaient…ils ont même commencé à faire 

l’inverse: couper les pantalons, etc…. 

2184
 Lamghari, L'Islam en entreprise: La diversité culturelle en question, p. 12. 

2185
 Lamghari, L'Islam en entreprise: La diversité culturelle en question, p. 47. 

2186
 While the policy towards headscarves could account for a part why there are so few minority women 

amongst its staff, the nature of the jobs involved in a transportation company (e.g. drivers, conductors)  certainly 

the highly male  staff basis.  

2187
 Lamghari, L'Islam en entreprise: La diversité culturelle en question, p. 65 et seq. 

2188
 Lamghari, L'Islam en entreprise: La diversité culturelle en question, p. 48. 
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this an official demand arguing they oppose any ‘communautarism’.
2189

 A number of ‘bearded 

Muslims’ seemed to have left the company over this issue though. In reality, however, because of the 

flexibility and the space available in various premises, prayers do take place and in fact employees 

‘have a large choice of spaces where to pray.’
2190

 Those who engage in the religious practice note 

various places where they can do so, arguing that no one protests since there is a ‘mutual respect.’
2191

 

Some Muslim drivers admit praying in their vehicles during their work break when at certain final 

stops (feeling they have every right to do so when it is their break time), but some union 

representatives vehemently deny this to happen.
2192

 The sending out of the ‘neutrality policy letter’ 

also sparked some employees to –more demonstrably- pray on company premises.
2193

 

 

In some locations non-Muslims had complained about the praying on site by Muslims because of 

difficulties accessing their locker spaces (in the case of a small changing room location which was 

later renovated and enlarged), but these people were summarily regarded to be ‘racist’.
2194

  

The official company position (‘le discours’) –bolstered by the neutrality policy- is the prohibition of 

praying in the workplace. In arguing for the official position, STIB managers argue that Muslims can 

without problems abstain from praying at work or ‘do their prayers in their head’
2195

, referring to their 

own Muslim friends who explained them such, or that drivers can pray during their breaks but not on 

STIB premises. The substitution of the opinion of managers for what Islam does or does not require of 

Muslims in the workplace is problematic: in the end, it is not up to the managers or the company to 

decide what religious practices are proper for employees to pursue (the question of reasonableness of 

accommodation of these being separate) or to substitute the ‘mild’ Muslim norm for the entire Muslim 

staff basis. One representative of the company argued “I’ve informed myself and was told that in the 

Islamic religion if there is no possibility to pray during work hours one may make this up in other 

ways.”
2196

 Notwithstanding the stance, “in reality on the ground there is a pragmatism in closing eyes 

…for such practices”.
2197

 Lamghari calls the result an ambiguous situation where the various actors 
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 Lamghari, L'Islam en entreprise: La diversité culturelle en question, p. 50. 
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 Some managers thus argue that drivers can say their prayers ‘in their heads’ and can even do so while driving 

without the need to turn in the direction of Mecca, while others oppose such practice citing that customers 

complain that drivers pray while driving. Lamghari, L'Islam en entreprise: La diversité culturelle en question, p. 
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hold on tight to their positions but where the different sides seem to have found a ‘non-negotiated 

accommodation’:  

“on the one hand, the allochtone employees do not make of the prayer issue an official demand (‘une 

revendication explicite’), which does not change the reality on the ground; on the other hand, the STIB 

direction proclaims a rule but closes its eyes to its application on the ground. This accommodation 

guarantees a social peace at the STIB and a certain well-being at work for Arab-Muslim workers.”
2198

  

 

At least one STIB manager admits this ‘closing eyes’ approach freely, stating it is a bit like an 

employee who smokes during breaks. Any complaints from Belgian workers about this practice 

receive limited attention, in fact such workers and their complaints are almost automatically 

discredited as they are categorized as ‘extremists’ (right-wing) themselves and subject to little 

empathy. On the other hand, employees who do pray show a strengthened motivation towards their 

work, seeing it as their right to pray during breaks but arguing strongly against praying during work 

hours since this in their eyes amounts to stealing (time), with one Muslim employee stating he was 

‘not about to cheat to pray’.
2199

  

 

1.6.3. Halal foods (and alcohol) at MIVB-STIB 

 

The issue of halal foods, also absent from case law, appeared much less loaded and problematic on the 

field at the MIVB-STIB, compared to other issues like religious dress and prayer. But it illustrates how 

reasonable accommodations are not negotiated because of various strategies on the side of employees 

(adopting ‘avoidance strategies’ when they consider something not to be a deal breaker), on the side of 

the trade unions (which fails to represent the interests of a large section of the workforce and does not 

see the demand for halal foods to fit within their formal perception of equality), and on the side of the 

employer. All in all, it is a case of missed opportunities. Also, the self-accommodating or non-

negotiation by the (and on behalf of) Arab-Muslim employees later backfired. In March 2013 –thus 

subsequent to Lamghari’s field research- it was reported in the news that following an outbreak 

concerning horsemeat, MIVB-STIB had looked into the products sold at the canteen to see if any 

horsemeat was present and stumbled on pork gelatin in various sandwich spreads, including chicken 

and tuna spread, which had been considered the ‘safe option’ by many Muslim employees. This 

revelation sparked some controversy, and the unions argued on behalf of the Muslim employees to 

correct the situation, but there was no discussion of integrating a halal option in the canteens.
2200
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It must be stated that the Muslim employees in the Lamghari study generally saw little problems with 

the company canteen situation. Employees can always bring one’s own food from home and there are 

nonalcoholic drinks for sale at the canteen. Or, employees can opt for a substituted (‘soup, cold salad, 

meal with fish or vegetarian’) or a sandwich with cheese and fish. One worker proclaiming it was not 

a ‘principle matter’ and one worker who has been there 30 years saying there are always alternatives 

to order (fries, sandwiches).
2201

 Still, there remained an undeniable desire amongst the Arab-Muslim 

workers to be able to eat hot meals in the canteen. While not a dealbreaker, one could agree at least 

having the option to choose a warm meal would have made their work day more enjoyable and 

increased their well-being. In fact in some canteen locations where a high percentage of Muslims 

worked, it was known that only the white workers took the hot meals, even if also here no official 

demand was made of the issue. Thus, what happened predominantly was self-accommodation as 

coping strategy which saw making official demands as misplaced (Lamghari calls this an ‘avoidance 

strategy’ on the part of the workers). Clearly, the group of Muslim workers –strong enough in 

numbers- would have been able to make the request for halal meals, at least a number of times a week. 

But for various reasons this did not happen. One reason had to do with the role (or lack thereof) of the 

two main unions: one union representative knew that there were many in favor of halal meals but this 

has not been formulated at the union level officially, even if “it is true that it had been requested, they 

would have been able to get it.”
2202

 Another unionist however offered more insight: it appears that the 

‘latent question’ had in fact been discussed in the committee dealing with canteen matters, with halal 

meals having been offered during ‘multicultural week’
2203

 following employee requests. Also, when 

the canteen management was outsourced to a company which they knew also caters to other 

businesses with various religious needs (Jews, Muslims), there was an attempt but the halal option was 

in the end deserted because of the price difference and because the company management was not 

against it. It can be noted that halal meals would have been very popular at the STIB, at some sites 

likely more popular than the non-halal options (which often contained pork), since at certain locale’s 

Muslim drivers were in the majority. Since the catering was outsourced this could have made a 

difference in the cost-benefit equation, and even made sense business-wise. Thus, the ‘latent’ demand 

for halal means never made it to the status of ‘official union demand’, not only because it appeared not 

a ‘principle matter’ for most of those involved (who had gotten used to accommodating themselves in 

this matter) but mainly because the union neglected the interests of a large section of the workforce. 
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Within the union, the issue seemed to create some tensions and a divide between allochtoon and white 

unionists, but the argument of (formal) equality in combination with an avoidance strategy won out. 

The equality argument (‘we can’t treat workers different from each other’) is perplexing, however, 

since it was accompanied by (confused) concerns that ‘white workers would then have to eat halal’. 

Apparently equal treatment was de facto equated to the status quo. Much work is to be done with 

union representatives in hashing out the real consequences of purely formal equality discourse for 

minority workers (here, in fact in the numerical majority
2204

) and the lessons, advantages and needs of 

a ‘politics of difference’ in workplace prioritization and negotiation strategies. An additional argument 

used to reject the halal option is reminiscent of the headscarf debate: the concern that because of the 

halal option some Muslim workers would be socially pressured to eat halal even if they do not care 

about it was raised by some as one obstacle thinking. Again, this is remarkable since social pressure 

from within the minority group is considered more problematic than actual (physical) barriers to 

choice imposed by the dominant group. Surely any social pressure to conform would exist whether or 

not the halal option is offered. Certainly, it may be that some Muslims do not feel comfortable eating 

pork in the company of other Muslims who are observant in this regard; however, not much changes in 

such social pressure when halal meals are offered: the non-observant Muslim then has his options 

broadened as well. Interestingly, this weakness/division in the labour unions themselves was according 

to a management member (who argued the option was not precluded in the future) one reason to 

oppose the halal option. Thus, the unions ambivalence is not left unnoticed by the employer -in fact it 

damages the interests of the Muslim workers. For this reason, religious accommodations have a 

benefit: they can be requested by one employee, or by a group, without the need to obtain union 

support in advance. In fact, the union cannot discriminate either or add opposition when the 

accommodation is not unreasonable to ask for. To some sense, unions may perceive this as a threat to 

their position, but it is not a union’s ‘monopoly’ to bring up issues and demands with the employer 

and this case shows that in practice unions are not advocating the interests of minority employees in an 

adequate manner so that individual rights are not only a good idea but make up a real need. Also, this 

does not need to diminish the role of unions-how they play out their role in religious accommodation 

matters is up to them-it can be a very positive role, but then a formal equality, neutralist stance must 

be put in perspective. Unions need to understand the demands of diverse societies and workforces and 

the fact that accommodations and the politics of difference fits in a discourse of (substantial) equality. 

Their understanding of equality requires updating if their role is to stay relevant. Lamghari states “the 

harmonization (getting on one line) of the union positions is a prerequisite before the idea of halal 
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meals is to gain ground”
2205

 but that presumes the collective way is the only way forward. This need 

not be the case, since the discussion can be triggered by any individual demand under the right to 

reasonable accommodations.  

 

Lamghari describes certain social realities on the ground which have not been raised in the case law, 

namely the physical separation in the company canteen along ethnicity –as well as linguistic lines with 

Flemish and Walloon employees concerting amongst themselves. These are relevant for the issue of 

religious accommodation and inclusion but also can figure as a microcosm of larger society. 

Recognizing these realities presents opportunities, e.g. to promote exchanges (as part of a ‘diversity 

management’) since various groups do not always approach each other spontaneously or positively 

even in a ‘mixed workplace’. 

 

1.6.4. Relations between the different sexes: Shaking hands at the MIVB-STIB 

 

When asked to identify challenges of managing ‘diversity’ in the company (not limited to religious 

diversity by any means) some supervisors at MIVB-STIB spontaneously reported concern about the 

rapport of certain allochtone workers towards women. In general the issues revolved around some men 

wanting to ‘keep a certain distance from women’, including not wanting to shaking hands with 

members of the opposite sex. Notably, this issue is as of yet absent from Belgian case law, although 

the issue has been reported on various occasions. Lamghari notes “if there is one issue that illustrates 

the misunderstanding, the bias in interpretation, the rigidity and lack of communication, it is the 

relation between allochtoon workers and women.”
2206

 For instance, various autochtoon supervisors 

suspect the allochtoon drivers to have little regard for women. They also note ‘what is more natural 

than shaking a colleagues hand in Belgium?’. All the while, certain Muslim workers consider this 

usage/practice as contrary to their religious tenets. They argue ‘we say hello, we just don’t shake 

hands, and we don’t kiss [on the cheeks].’ Some workers stress the need to explain the reason behind 

their not wanting to shake hands and see this as leading to little problems.
2207

 Yet it seems that much 

larger issues are raised in the minds of some because of this perceived ‘fundamentalist’ stance: a 

female HR manager questions whether any of the ‘barbus’ would even accept that she spoke to them? 

It is also questioned whether at some work stations a female driver could even gain acceptance 

amongst a large allochtone group. Some supervisors consider the fact of refusing to shake hands with 

members of the opposite sex (irrespective of the sex of the nonconformist) as a sign of an 

(unacceptable) unwillingness to adapt to the host culture, which should not be tolerated at the 
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company.
2208

 Thus, some believe that “working at the STIB must be conditioned on this particular 

cultural adaptation; refusing to succumb is intolerable and the STIB cannot afford to accept such 

attitude.”
2209

 But other opinions were also formulated. Some supervisors saw the practice as 

problematic but acceptable it under the terms of cultural diversity
2210

, while a minority did not regard 

the refusal to shake hands with members of the opposite sex as problematic in the first place. This is 

the case with some Flemish, Lamghari notes, who point to different customary practices amongst 

Flemish and Walloon workers, failing to see a ‘uniquely Belgian cultural practice, but a regional 

particularism’ in this regard.
2211

 Yet others see the practice itself not as problematic (‘the British also 

do not shake hands’) but what the (perceived) meaning behind it, that is having little regard for 

women, as the problem. Lamghari notes the prevailing, value-driven perceptions, attaching certain 

meanings to others’ ‘strange’ practices (without there necessarily being any reason to). Workers who 

are not comfortable shaking hands with members of the opposite sex are subject to various 

presumptions, speculations and negative associations: they see women as ‘impure’, they look down on 

non-veiled female workers, etc. The fear resulting from this practice amongst certain other workers 

and supervisors is firmly rooted in various misconceptions, being associated with denigration, 

machismo, bad men-female relations, insubordination towards female supervisors, etc.
2212

 However, a 

constant appears to be that despite how the practice of shaking hands is perceived, there is a strict line 

that is drawn when the authority of a female supervisor were to be disregarded. The problem of not 

accepting a female driver in certain work stations with a high percentage of ‘fundamentalist’ 

allochtone drivers (e.g. in Coudenberg station) is related and has occurred in the past, triggering a 

number of women to (rather quickly) ask to be transferred to another work stations. Since one of the 

diversity objectives at the STIB is to increase the number of female drivers, this situation risks 

becoming conflictuous and polarizing. For the company diversity manager, this appeared the biggest 

challenges: while he did not necessarily see a problem with the shaking hands issue, there was a 

concern that this attitude would carry over to general work relations with female drivers. 

The challenge is thus that the issue of shaking hands, which in isolation can be justified as a 

reasonable accommodation, is in practice thus convoluted and associated with behaviors and attitudes 

which affect other minorities and co-workers. Clearly, the rejection of women’s presence or authority 
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should not be accepted, and cannot be the subject of ‘accommodation’ since accommodations are to be 

in line with substantive equality and inclusion. However, the explicit accommodating of the Muslim 

drivers in other areas (prayer, dress…) should not be rejected by reference to the ‘intolerance’ of the 

religious employees themselves; in fact, it may build much goodwill and grounds to discuss with the 

‘radical’ group integration efforts towards other minorities (here, women). One can view this as an 

instance of conflict of rights, but looking at the objectives of accommodations and the requirement of 

reasonableness can also lead to the conclusion that exclusion of women from certain occupations or 

positions cannot be considered an acceptable consequence of the attitudes of religious workers. On the 

other hand, it is a different thing if the sentiments of female drivers not being comfortable with a 

‘Muslim bastion’ has nothing to do with the male drivers behaviors but rather with their own 

(mis)perceptions or preferences. Some explanations offered by the STIB diversity manager (a woman 

herself) for the difficulty to recruit female drivers points to that direction.
2213

 The line between the two, 

however, may be fuzzy at times. 

 

 

1.6.5. Bearded at the STIB-MIVB: the case of the infamous ‘barbus’ 

 

Because of the heightened visibility of Islam in the Belgian public space, the issue of Muslim men 

wearing a beard has become somewhat of an issue in its own right. This despite the fact that 

secularists would have no problem with bearded men in general.
2214

 Since the beard could not be seen 

as a religious symbol, the diversity manager is cited as noting, it is difficult to regulate the issue of the 

beard, which also formed the explanation as to why it is ‘tolerated’.
2215

 Muslims were hardly the only 

ones donning beards as Lamghari notes that various (white) unionists also donned a beard, but without 

succumbing to the same associated negative assumptions. At MIVB-STIB the wearing of a beard by 

Arab-Muslim employees is associated with ‘a rigorous practice of Islam.’ A group referred to as ‘the 

bearded’ –‘les barbus’- are seen as a distinct social group, by management and by the larger group of 

allochtone workers, being easily identifiable as such. They are thought to ‘isolate themselves’, forming 

a minority within a minority, as not satisfied “with merely a puritan attitude, but exhibit a sort of 

outspoken and offensive proselytism”, and sometimes as intolerant towards women and homosexuals 

(‘preselytizing their misogyny’). Some of these perceptions are backed up with anecdotes from their 
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co-workers, such as an allochtone worker protesting the intense social pressure coming from members 

of this group.
2216

  

Here the same assumptions and stigmatizations as ‘fundamentalists’ associated with the ‘barbus’ who 

are also identifiable because of the shortened uniform pants. Thus, typically a barbu is considered to 

share, besides a ‘Muslim-looking’ beard, shortened pants, refusal to shake hands or to look people in 

the eyes, and stand negative towards female drivers or refuse to accept female supervisors. In reality 

though this is hardly a uniform group and not all the attributes are shared amongst various ‘barbus’. 

Going by the tone of some cited anecdotal references, it was clear that the -easily identifiable- group 

of bearded Muslim men (‘barbus’) was being extensively targeted with negative attitudes and 

intensely stigmatized and isolated. As a result, any man of Maghrebian descent who wears a beard is 

automatically seen to be a rigorous practitioners, an ‘Islamist’, and some do not hesitate to go further 

and appoint the label of extremist and even potential terrorist.
2217

 Yet some respondents reject these 

associations forcefully, noting the honesty, generosity and work ethics of (some) barbus. For instance, 

one union representative is quoted as saying: 

“Honestly, it is with these guys that one has the least problems when it comes to productivity, honesty 

and customer service….these are guys with principles: they are really ill if they say they are, they have 

principles in life, are honest with themselves and with others.”
2218

  

 

In this case, the company’s diversity achievements (attracting large numbers of allochtone workers, 

albeit in lower positions) hide an ugly and potentially explosive reality on the ground, which arguably 

cannot be detonated with a neutrality policy. This should show that diversity policies must go far 

beyond quotas, since at the heart of the matter lie the relations between individuals from various 

groups on an everyday basis. A number-wise inclusive company may well be a very stigmatizing and 

hostile workplace. 

 

1.6.6. L’affaire des ‘pantacourts’  

 

The issue of Islamic dress code for Muslim Men, particularly Islamic men wearing shortened pants 

(until above the ankles), is again not one that has arisen in the case law, so it is intriguing how it 
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receives such ample attention in the MIVB-STIB context and in the Lamghari study.
2219

 At the 

company this dress particularity went hand in hand with the issue of the beard. The group of ‘barbus’ 

was identifiable not just on the account of their facial hair, but also because they wore their trousers 

rather short, most-probably having had them trimmed. Lamghari notes that the neo-Salafist strand of 

Islam directing men not to wear long pants (in French: pantalons).
2220

 For some Muslim workers the 

emphasis on a ‘stigmatised dress practice’ may have come as a ‘identitarian reaction’ to the announced 

company neutrality policy.
2221

 

Interestingly, unlike the wearing of a beard, the pantacourt had been considered at management level 

and even officially regulated: the diversity manager argued that ‘no accommodation is made for 

pantacourts’ since it is considered as a religious symbol and banned as such by the company neutrality 

policy.
2222

 Despite the official management position, many colleagues said that before ‘l’ affaire des 

pantacourts’ they had no idea it was a religious symbol and still do not consider it as such. While 

management cites (formal) equality ‘it’s the same for every worker’ as the reason for banning the 

wearing of pantacourts, the group of ‘barbus’ and some unionists see the stance as discriminatory. At 

the time of the field research there was no uniform and thus it was argued that some workers came in 

with jeans and jackets or some Belgians came in with similar dress, and nothing was said about that. 

Lamghari notes that this way of dress would have been overlooked were it not that through 

circumstances it became to be framed as a religious practice which was associated with a number of 

problematic associations.  

 

1.6.7. Observing the fast during Ramadan at STIB-MIVB 

 

Every year during the month of Ramadan, the MIVB- STIB gets flooded with time off requests and 

faces notably higher absenteeism, often backed with medical certificates.
2223

 Because this is known the 

preparations start well ahead of time, and there are some tensions. One allochtone supervisor notes he 

received comments from white workers that he advantaged his ‘own group’ by granting their time off 
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requests, but one way to bring the two sides together was to ask allochtones to take up shifts of white 

employees during Christmas and New Year’s in order to create some goodwill amongst staff. 

During Ramadan the social pressures on non-observing and less-observing Muslims also heats up, and 

non-observant Muslims feel like they have to ‘go into hiding’ and try not to attract attention from their 

Ramadan-observing colleagues. Eating or smoking during this month is viewed very negatively. One 

unionist recalls a Muslim calling an Italian non-Muslim out for eating in front of him, and notes many 

start to eat or smoke in hiding instead.
2224

 

1.6.8. Hijab at STIB-MIVB 

 

The official STIB policy prohibits the headscarf, something the diversity manager calls a ‘conscious 

and clear choice’ on the part of management following a reflection on the matter: the ‘radical’ position 

against any form of reasonable accommodation is –unsurprisingly- justified by reference to the 

neutrality policy. Interestingly, the issue of the headscarf is said to be ‘not a main challenge’ at the 

MIVB-STIB when it comes to diversity management, and was even minimized by the union as 

irrelevant since “at present there are few Arab-Muslim female conductors, and the few who are 

employed do not wear a headscarf.”
2225

 However, the issue in fact had arisen at least on two occasions: 

in one case a female tram conductor had been prohibited to wear any headdress (a cap to go with her 

uniform was also not allowed); in another case the issue concerned a cleaning company staff worker 

who cleaned at a metro station (at first the headscarf was banned, but then it was accepted after the 

station supervisor had changed his opinion following an outcry of solidarity amongst the conductors 

and retracted his initial demand to the cleaning company to have the employee remove her headscarf.) 

Arguably, the ‘neutrality policy’ stands in between the diversity policy towards hiring more –Muslim- 

women, although other factors weigh in as well, including the pervasive association of the company as 

a male bastion.  

 

What’s more, in a company as the STIB, operating in an urban super-diverse environment and seeking 

to include more women amongst its personnel base, the neutrality policy –which in some ways is 

perceived to ‘protect women’ from undue pressures and attitudes by Muslim employees- forms a 

direct obstacle to the inclusion of a potentially very relevant group of job applicants. Also the ‘clear 

policy’ concerns all workers -front-office as well as back-office- again based on a constrained 

interpretation of equality as the same treatment for all. The aura of justifiability and reasonableness 

that formal equal treatment is regarded to give a (clearly) ideological stance is perplexing from a more 

complex understanding of equality and from an inclusive objective. STIB management in fact took on 

the no accommodation-policy knowing full-well that a whole category of applicants is thereby 
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excluded, and as one direction member noted “I do not receive such requests. Now I know that there 

are those who do not apply for this reason exactly….”
2226

 This is despite the fact that women with 

headscarf and Muslims make very extensive use of the STIB network in Brussels, and the image of the 

veiled woman is hard to ignore in any STIB station: thus the policy creates a divide between the STIB 

and a significant part of its customers, paradoxically on the basis of a need to remain neutral fot its 

customers (public transportation users). Arguments to legitimize all this are in addition to neutrality in 

conjunction with the formal equal treatment standard, the idea that by this policy the potential social 

pressure is removed on Muslim women who do not wish to veil themselves (called a ‘feminist 

struggle’ by the female diversity manager).
2227

  

Perhaps because the shortage of women in the company and in the unions, unionists explained there 

has not really been much debate on the headscarf issue within their organisations. One unionist, 

however, called the company out for excluding Muslim women from its applicant base, arguing that 

the STIB does not accept diversity sufficiently, meaning the ‘expression of different dress codes’: 

“Diversity means accepting the other as he is. That’s the problem I have with this company. At this 

problem they are trying to impose a certain dress, preventing some young people form wearing a bit 

worn jeans and things like that, and they dare talking about diversity.”
2228

  

 

 

1.6.9. Neutrality policy at MIVB-STIB and reasonable accommodations 

 

In the view of MIVB-STIB management, the modus vivendi at the company should be governed by 

the principle of neutrality, which is considered justified in a public service company.
2229

 In a letter sent 

to employees, management wrote that  

“a member of personnel is to respect the principle of neutrality…which means… A member of 

personnel is to present a neutral and respectful attitude during the execution of the employment 

contract. During work, the member of personnel does not put on display his religious, political or 

philosophical preferences through his dress or by his conduct. He does not engage in religious, political 
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or philosophical activities at the workplace, notwithstanding any trade union activities and opinions in 

the framework of existing laws and conventions.”
2230

 

 

This neutrality, formulated as a duty for all personnel, was also inscribed in the ethics charter. 

Lamghari cites a MIVB-STIB HR manager as saying ‘neutrality is being as grey as possible’.
2231

 A 

union representative said the letter was badly drafted and not well-understood by employees since 

many workers came to him with questions. Where it was understood, it apparently lead to some 

backlash since it triggered some employees to react by intensifying religious convictions and practices 

in the workplace, from praying in locker rooms or bus stops, growing out beards, shortening pants… 

Notably, the headscarf was absent primarily considering the rarity of ethnic minority women amongst 

the staff. Far from being a ‘neutral neutrality’ (interpreted in the exclusive conception), the policy at 

STIB is, Lamghari argues, a normative response towards the heightened visibility and perception of 

religiosity in the workplace:  

“the STIB launches a strong symbol towards its staff and outside observers. The responses of those in 

charge of HR show that the main addressees of this symbol are the Muslim workers, with ‘ostentatious 

symbols’ being associated with ‘allochtone’ workers.”
2232

 

 

Indeed, the neutrality stance in question derives from a particular frame of reference which is rooted in 

certain liberal –but hardly neutral- values. In the end the adoption of such policy, and the particular 

interpretation of ‘neutrality’, is a choice on behalf of management, not a sequitur based on the type of 

company or the services provided to the public.  

Nonetheless, Lamghari –a social scientist- is under the impression that while this is undesirable from 

the point of view of an appropriate diversity management perspective it remains perfectly ‘legal’ and 

impervious to legal argumentation. The goal of our analysis is in part to puncture this presumption of 

legality which surrounds neutrality policies in Belgium. As argued above, not only is such overbearing 

‘neutrality stance’ a highly normative choice, and a bad one in light of its exclusionary and 

stigmatizing messaging and effect, it also goes against legal standards under existing standards of 

human rights and non-discrimination laws. The mandate of reasonable accommodations would serve 

to clarify this further, being framed in a language that could penetrate the shop floor better than the 

more complex indirect discrimination frame, but the adoption of such duty is hardly a requisite to 

address the situations created by the mushrooming of company neutrality policies. The idea of the 

‘neutral employee’ –Lamghari calls this the ‘grey employee’ - is a dangerous one as it enables 
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employers to reject all those who fail to meet certain dominant standards and it not in line with the 

goals of human rights, non-discrimination, and international labour law (with its anthem of ‘labour is 

not a commodity’). Indeed, labour cannot be a commodity since each worker is inseparable from 

his/her identity, including personality traits, convictions and practices related to religion. Denying this 

is to demand all to be(come) ‘grey employees’; and setting this standard ultimately amounts to 

denying the personhood of each worker to an unacceptable and unnecessary degree.  

 

Instead of engaging in the debate of which neutrality is to be preferred –inclusive or exclusive, 

“Quelle neutralité? À la francaise ou à l’anglaise?” 
2233

 and thus allowing the debate to be framed in 

those terms, as Lamghari does, one should desert the concept and opt for the more direct goals it 

ultimately aims to achieve, which is the effective protection for all (including atheists, agnostics and 

the unconcerned) of the freedom of thought, conscience and religion and non-discrimination based on 

religion or belief. Indeed, the formulations, conceptions and interpretations of neutrality (not a goal on 

its own) seem to form a formidable obstacle in the management of diversity rather than a way forward. 

Despite the wish for all to be ‘grey’ (synonym for the color of the majority) at work under the 

neutrality policy, the reality of various colors at STIB was shown to tenaciously persist and in the end 

hard to reject.  

 

The MIVB-STIB company neutrality policy involves a denial of reasonable accommodations for 

religious symbols at STIB. This is not seen as affecting in any way the company’s duty not to 

discrimination, directly or indirectly. Academic
2234

 and policy
2235

 arguments that defend the 

sufficiency of a ‘dynamic’ understanding of the ban on indirect religion or belief discrimination ignore 

this reality on the ground. A duty of reasonable accommodations cannot be ignored in the same way as 

the current ban on (indirect) discrimination. It is noteworthy that Lamghari, a non-lawyer, in his book-

length discussion of MIVB-STIB fails to recognize various instances where the indirect discrimination 

frame would be extremely on point. For instance, at one point he critiques the ban on headscarves for 

having an exclusionary effect based on ‘religious belonging’,
2236

 potentially amounting to a 

‘legal/justified discrimination’ saying “cette mesure est synonyme d’exclusion basée sur 

l’appartenance religieuse et constitue, de ce fait, une sorte de discrimination legale.”
2237

 It seems that 

in the same way as equality is equated to equal treatment despite any (relevant) differences, the 

concept of discrimination on the ground is also encapsulated as meaning direct discrimination on the 
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basis of religious affiliation. At least the inherent conflict would be recognized more easily, by this 

social scientist and perhaps even on the ground, considering the proximity of terminology under 

reasonable accommodations. With reasonable accommodations are mandated, it will be hard to deny 

that refusing to allow Muslims to wear a headscarf or pray on the job raises no such matter. 

 

From the point of view of EU non-discrimination law though, the described neutrality policy, as 

interpreted by STIB management, in addition to forming the antipode to the idea of granting 

reasonable accommodations for religion or belief, further goes beyond what is allowed in the case of 

faith-based/religious-ethos employers. Thus, even if the same deferential hiring and firing discretion as 

for religious ethos companies is allowed for all employers based on neutrality under Article 4. 2. EED 

(neutrality as employer ideology), quod non, the extent of this exemption exceeds what is allowed 

even there: an organic approach to the exemption (requiring a certain religious conviction of all staff) 

would not be accepted. At most a functional approach to Article 4.2. EED could be allowed, where the 

restriction on the general rule against religion or belief discrimination has to be justified in light of 

“the nature of these activities or of the context in which they are carried out.” However, Article 4.2. is 

to be interpreted restrictively and offer little support for allowing neutrality ideology-adhering 

companies (potentially limitless in its scope) to make use of the same exemptions as religious-ethos 

employers as it concerns “the case of occupational activities within churches and other public or 

private organisations the ethos of which is based on religion or belief.” Granted, a company could 

argue that its neutrality policy is a ‘belief’ but then it must also show that it pervades its company 

ethos. Were this to be accepted (and were the company to make this claim to begin with), ironically, 

the extent of the policy would in fact not be allowed to reach as far as the current practices of banning 

all employees from exhibiting any religious or philosophical symbols. 

 

Lamghari’s study sought to clarify the role of ‘lived Islam’ in the context of work. A specific angle is 

introduced by looking at the role of one specific religion, Islam,
2238

 and one particular example, STIB-

MIVB as an example of a national company with considerable cultural diversity.
2239

 Looking at how 
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diversité culturelle en question, p. 33-35. 
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different actors perceive and deal with the same situation entailed considering “various strategies of 

actors to achieve a certain social peace (management) and for others to achieve a positive self-image 

and an improvement of the quality of life at work.”
2240

 Even amongst the group of ‘Arab-Muslim 

workers’, Lamghari notes important heterogeneity when it comes to identity positioning, acculturation 

strategies and general approach towards the reality of working in a Belgian company.
2241

 This 

heterogeneity calls for a flexible approach which takes into account particular needs on the ground. 

Interestingly, various employees explained that what motivated them to work for the STIB-MIVB was 

that they had the freedom to practice their religion or ‘at least they were not bothered in their 

practices.’
2242

 However, some members of the management as well as Arab-Muslim employees 

pointed the finger at the group of ‘barbus’ (the bearded ones) seeing them as creating tensions and 

incomprehension because of their practices. This group of bearded Muslim drivers and conductors is 

of particular interest in this study. They are criticized by management under two reasonings, first, for 

failing to take into account the principle of neutrality in the employee ethics code and, second, for 

diverting from the norm which other more moderate Arab-Muslim employees adopt at the STIB. But 

the ‘barbus’ are also recognized for their honesty, dedication and work ethics. 

 

Lamghari describes the different approaches amongst the wider allochtone group in terms of five 

‘ideal-types’ namely: the ‘cultural conservative’, the ‘integrated’, the ‘assimilated’, the ‘hybrid’, the 

‘religious conservative’, each exhibiting particular coping strategies or –following John Berry- 

acculturation orientations.
2243

 However, by inserting themselves in the –secular- labour market all of 

the categories including the workers with religious conservative orientation display a level of 

pragmatism. 

The diversity in workplace coping strategies amongst Muslim workers in Belgium was also described 

aptly by Jonlet (2010),
2244

 who did field research amongst Muslim workers in a number of workplaces 

in the city of Liège in Wallonia. When it came to the approach of the various respondents regarding 

the potential work-religion dilemma, Jonlet distinguished various approaches (translated from original 

French). First, that of ‘separation’ which meant a refusal to let religion affect worklife. Second, and as 

polar opposite, the approach of ‘obligation’ where a worker refused to see their work restricting their 

religious commitments. Third, the ‘unthinkable’ as an employee who could not perceive being able to 

practice their religion in the workplace. Fourth, the ‘negotiation’ approach where a Muslim worker 

considered certain aspects could be subject of a dialogue. And finally, the ‘evident’ approach where 
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Muslim workers not only saw accommodations as desirable but as evident/expected. Different 

approaches could be taken by the same employee with regard to different issues: e.g. one could 

consider it ‘unthinkable’ to pray at work, yet request and negotiate time off during Ramadan. On an 

abstract level, and without taking into account the dynamics of change, of the various approaches, at 

least the ‘separation’ and the ‘unthinkable’ approaches (or the issue which are considered as such) 

would most likely not take advantage of a right to reasonable accommodations.   

 

The MIVB-STIB example, according to Lamghari, proves that despite the official anti-

accommodation stance in the interest of ‘social peace’ in the workplace, certain religious practices are 

nonetheless accepted or tolerated and this appeasement may be a reason for religious minority 

employees not to make any official claims regarding prayer, halal canteen food, shaking hands etc.
2245

 

But this subdued, informal (non) negotiation model clearly has its limits, and arguably is not 

satisfactory to either management or many workers, some of whom refuse to accept the official 

neutrality stance and react by amplifying to the extent possible their religious commitments as lived in 

the workplace. While a group of barbus remains employed at this company, it is clear that their 

situation is far from an ‘inclusion as participation’ ideal. The relations between this –highly 

stigmatized- group and management at time risks threatening social peace (in the eyes of management 

at least). This may not always be justified, since various unionists state that management fails to 

recognize and appreciate the seriousness and discipline this group brings on board. Also some of these 

‘bearded men’, proud to work at the company, seemed to be living somewhat in a bubble thinking (or 

at least proclaiming) there were little problems on the field regarding their religious practices: “[I am] 

proud to work at STIB, here nobody questions you about the beard, nor about religion.”
2246

 Many 

‘barbus’ are in fact well appreciated and regarded on the ground, take considerable pride in their work 

and are said to follow the rules ‘scrupulously’ (and even ‘a bit too much’), characteristics which 

generally make an employee attractive for many companies. Yet because of the stigmatization, making 

any form of promotion seemed out of reach, thus forming a formidable barrier to true equal 

opportunities and social mobility possibilities. Because of perceived hostility from the higher company 

echelons, some of the ‘bearded men’ did not feel they could even hold ambitions to advance and leave 

their social group.
2247

 Arguably, a duty of reasonable accommodations could change the power 

dynamics, bringing out the various interests and (conflicting) positions more strongly and forging 

another modus vivendi through more open communication channels and dialogue.
2248
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1.7. LESSONS FROM THE CASE STUDY ANALYSIS AND 

OVERARCHING DEBATES 

 

1.7.1. General: the law, its application and its limits  

 

This part has focused on topical discussion of religious accommodation issues recurring in the 

modern, mainstream workplace, including religious dress, religious time conflicts and a range of 

miscellaneous issues. It also considered in-depth  a field research example showing how various issues 

come together in one particular workplace (Lamghari field fstudy of the MIVB-STIB workplace). 

 

The cases collected together provide a wealth of information on which issues arise in practice (and 

lead to litigation) as well as how courts, judges and equality bodies in Europe deal with legal conflicts 

involving religious claims under the current frameworks. Various examples illustrate how religious 

employees, often belonging to minorities with limited employment prospects, struggle in reconciling 

work life with their religious commitments. Sociological reports similarly provide insights into the 

salience of issues in particular national or local contexts and illustrate individual and collective 

‘coping mechanisms’. The most basic coping mechanism seems to be adaptation/assimilation, 

meaning accepting but also taking for granted various ‘common sense’ limitations with regard to 

workplace participation of minorities by the minority representatives themselves. Litigation is the 

exception, and in certain circumstances signifies a ‘loss of face’ in the community or counter-

productively ‘kicking up fuss’ in society.
2249

 Yet pressures to conform and to assimilate in effect leads 

to exclusion and marginalization in the area of employment. Considering the centrality of this area of 

social life for individuals and families, its effects are much broader and alter the life prospects of entire 

groups. 

 

Not all accommodation issues reach legal fora, but for those which do this analysis, based on 

comparative legal research in three European countries with comparable high-quality human rights 

and anti-discrimination laws shows the widely divergent situations on the ground in EU Member 

States when it comes to tolerating, accepting or accommodating for religious dress, holidays or other 

practices of religiously observant employees. There are differences at the sociological level and at the 

legal level although the two cannot be so neatly separated. As a measure of the progressiveness of 
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as legitimate conversation partners by management. 
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interpretations and the potential to include and free religious minorities from passing or covering 

pressures, the extent of requirement of reasonable accommodations, reflecting a move towards 

substantive equality for religious minorities in the area of employment relations, can be utilized. In the 

Netherlands and in the UK, regarding some issues it has de facto been required that employers show 

flexibility and the will to accommodate religious beliefs and practices of their workers under the 

prohibition of (indirect) discrimination, but this is clearly not the case in Belgium.  

One general consideration that applies to almost every decision whether or not to enter a claim, not 

just in multicultural matters, is that usually also ‘political’ consideration are guiding actors: an overly 

zealous ‘rights talk’ can be counter-productive for parties, as it might foster resentment against a 

‘claim making group’. Besides this more political consideration, the expected legal success will be 

important as well: the fact that presenting a claim in terms of religious identity (freedom-

discrimination) from a strictly legal point of view is possible, does not mean it is always, strategically 

speaking, the wise thing to do. Here, the question is whether the interpretations usually given and 

common parameters defined by courts with regard to the human right to freedom of religion (such as 

in Article 9 ECHR) ultimately justify the use of this human right for argument’s purposes. Often there 

will still be a legal basis for invoking one’s freedom of religion but in certain situations/forums this 

particular argument may nonetheless be seen as detracting from the overall strength of an applicant’s 

case.  

In Belgium the tendency to dilute the concept of ‘religion or belief’, already apparent in case law 

involving the hijab, was noted. Under both anti-discrimination law (G4S) and human rights framework 

(Club) protection is seen as limited to the forum internum. Case law has approved restrictive policies 

towards religious dress, especially when coated in ‘indistinct’ formally equality and neutrality 

language. Providing a judicial rubber stamp of approval for restrictive, exclusionary practices and 

developments in the labour market which disqualify large pools of minority job applicants like Muslim 

women wearing a headscarf has been flagged by Amnesty International and others. But considering 

the political context this is unlikely to be addressed in the short-term in Beligum.
2250

 What’s more, 

regressing on current anti-discrimination protections may be imaginable.
2251

   

In the Netherlands, the approach towards religious dress before the ETC has been consistent towards 

accommodation. This is in contrast to other issues with which the ETC has struggled and more directly 

clashed with the Dutch courts (e.g. shaking hands, refusing marriage registrars). The situation at a 

legal level seems thus venerable, were it not that the recurrence of the issue shows that on the ground 

the aspirational ETC opinions present challenges for stakeholders. It seems the substantial notions of 
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equality promoted at the discourse level have not realized better inclusion on the ground (yet). In the 

UK, the approach towards to hijab practices and other visible symbols of faith appear more 

accommodating on the ground and case law lends its full support to this stance. Instead, the issues 

have been more challenging for symbols of the majority religion, sparking argurments of double 

standards. The comparative consideration of the issue of dress codes illustrates that the proper limits of 

religious freedom and non-discrimination in the workplace are not well-established in Europe, but that 

reasonings and decisions are influenced by highly normative, ideological debates and positioning. 

At the supranational level, the EU law and ECHR law frameworks both remain relevant. While EU 

law was considered the most appropriate framework for religious dress issues, and arguably still is, the 

ECJ has not decided any religion or belief discrimination cases. The ECJ has thus not set the scope 

and extent of protection against religious discrimination in the workplace, i.e. whether it implies a 

level of accommodation,
2252

 although there are indications that the ECJ will strictly guard this right as 

benefiting only individuals with disability. In this supranational void, the ECtHR has resuscitated 

Article 9 ECHR in Eweida v. the UK (2013), the full implications of which would create a small 

revolution in the law of many member states such as Belgium. Indeed, the ECtHR has created 

momentum to turn the positive duties under Article 9 into a de facto reasonable accommodations duty, 

but  whether and when this happens depends on a variety of factors and is likely influenced by critique 

of judicial activism expressed regarding other areas of the Court’s juriprudence. In any event, by 

encapsulating the issue to the supranational level, there where before it relegated to the domestic/local 

level under the freedom to resign doctrine, the ECtHR’s Eweida decision implies a upgrading of the 

human right: what is worth protecting on a ‘uniform’ level is thus ‘fundamental’ enough to mandate 

shared, minimum standards. 

 

One can question whether the law –in particular anti-discrimination law- has been ‘successful’ in this 

area, meaning whether it has resorted in positive effects? In addressing this question, it is useful to use 

the distinction, made by Griffith, between general and specific social effects of legislation. The first 

refers to general effects in society, without there needing to be any official or judicial actions taken. 

Specific social effects, in contrast, refer to effects of legislation in conflict situations where official or 

judicial actors become involved, in other words when equal treatment commissions or courts decide 

on specific claims of discrimination. 

Now, the first of these effects -which Griffiths rightfully sees as the most important one- is difficult to 

assess conclusively. Surely anti-discrimination legislation has had effects on society in the three case 

study countries, but to what extent are any observed developments due to laws or rather relate to other 

developments in society (which may have been the driving force of the laws also)? The effects of anti-
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discrimination law may also have been as to make discrimination more concealed and indirect, 

necessitating a more complex legal approach.
2253

 With regard to specific social effects, however, case 

law provides some of the answers. The law itself enables the framing of religious-based claims and 

defines its effectiveness and success, allowing stakeholders, such as human rights organisations, 

equality bodies and representatives of religious groups, to make use of these legal frames (and/or the 

advocate for amendments). 

On the basis of the case law analysis, and irrespective from the general social effects which are harder 

to assess, the specific effect of anti-discrimination law have been more tangible in the Netherlands 

than in Belgium. 

The same can be said in the UK: the law prohibiting discrimination on the basis of religion or belief 

has in fact made a difference (as in filled a gap and addressed a need) as compared to the earlier legal 

situation. In fact, a change in the formal legal framework substantially altered prospects for success in 

the legal arena for some religious groups. Under the UK Race Relations Act 1976, there was talk of a 

‘legal anomaly’ because Muslims (and Christians or other religious groups which have a diverse 

ethnic background) were not covered by the Act.
2254

 To fall under the protection, Muslims had to 

argue they were an ethnicity, which was not successful, but neither was the framing in terms of 

religious identity. In Mandla v. Dowell Lee
2255

, the House of Lords saw religion as one element for 

identifying an ethnic group, and found the Sikh community to constitute such distinct racial/ethnic 

group protected under the Race Relations Act 1976. Jews were also protected under the Race 

Relations Act as well, but Muslims (who range from a large variety of ethnic backgrounds) still were 

not. 

Since then, the legal equality framework in the UK was extended to cover the ground of religion or 

belief: the Employment Equality (Religion or Belief) Regulations 2003 first implemented the EU 

Equality Framework Directive by banning religious discrimination in the work setting. Subsequently, 

the Equality Act 2006 expanded the scope of application of the prohibition of religious discrimination, 

and the 2010 Equality Act, which is now in force and has repealed an array of prior provisions, 

includes a harmonised public sector equality duty, including on the basis of religion. Under the current 

legal framework in the UK, legal options have opened up for ethno-religious groups as there is no 

longer a need to argue in terms of ethnicity (alone). 

Thus, the importance of the EU Employment Equality Directive,
2256

 prohibiting discrimination on the 

basis of religion or belief under EU law, is clear. The European network of legal experts in the non-
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discrimination field has noted a ‘gradual increase in case law arising since the adoption of the 

Directives stemming from controversy over requirements on dress codes and religious symbols, thus 

indicating that manifestation of religious belief through dress or symbols is one of the key issues in the 

practical implementation of the Directives’.
2257

 The same is noted by the EU Fundamental Rights 

Agency, namely that ‘[c]ase law has continued to develop in the Member States, in particular around 

the issue of displaying religious and cultural symbols on clothing in the workplace’.
2258

 

Still, in some circumstances protection can also be claimed on the basis of other grounds, in particular 

because the protected ground of religion or belief has the potential to overlap with the protected 

ground of racial, ethnic origin or gender. This leads to the interesting question of what in a concrete 

case determines/influences the choice to pursue a claim (mainly/only) on the basis of religion.
2259

  

 

In the Netherlands, the added value of anti-discrimination legislation, and the ETC, compared to the 

general labour law notions of ‘good employership’ (goed werkgeverschap) has been substantial for 

religious minorities, in particular Muslims. In Belgian cases, though, in particular when it comes to 

indirect discrimination claims, such is not (yet) the case. On the contrary, though unclarity is not an 

ideal situation, the legal framework has given rise to developments that in fact more definitely and 

clearly justify the exclusion of distinctly religious people (Muslim women with headscarves and 

others) and those who are considered not to adhere to the expectation of keeping their beliefs and 

practices private. Having considered neutrality policies are justified under the current legal framework, 

thus as necessary and appropriate to pursue a legitimate aim, employers are sent the message that a 

priori exclusion is the way to go. Where priorly there may have been ambiguity, now employers’ 

assertive and preemptive exercise of ‘freedom’ to exclude certain people has come in its place. In this 
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sense the anti-discrimination law in its application, and its specific social effects, has perhaps 

deteriorated the employment situation for religious minorities in Belgium. While positive/meaningful 

specific social effects need not always have positive specific effects (although one can assume mostly 

they will) because the shop floor may decide to ignore the new rules or find ways to circumvent it, the 

opposite may be the case: with problematic specific social effects come counter-productive general 

social effects. The repeated headscarf cases before the ETC, while leading to clarifications in case law 

and positive specific social effects, also show that employers in the Netherlands are struggling with the 

presence of religious dress and other manifestations in the workplace. Various empirical, academic 

and NGO reports indicate the problematic situation on the ground for religious minorities, especially 

Muslims, in Belgium and in the Netherlands.
2260

 The case law here has failed to send unequivocally 

positive signals out, rather the opposite. So the situation on the ground may be as bad in Belgium as in 

the Netherlands, in the latter at least the case law is sending out useful messages, empowering 

minorities to participate in the workplace despite their religious distinctness. In the UK, the headscarf 

is embedded in the visibility of less conflicting religious symbols/dress such as the turban because 

Sikhs play a more prominent role in the UK than in Belgium and the Netherlands. The highest judicial 

court has a judge who wears a turban. From this top-down position, a message is being sent down the 

chain of employment situations (judiciary-police-civil servants-private sector), in a way quite in 

contrast to Belgium where the spill-over effect operates in the opposite direction (neutrality in the 

public service/public schools promoting and making legitimate neutrality policies in the private 

sector), so that the dynamic is much more positive. Restrictions in the UK focus more to health and 

safety concerns. (cfr. ‘health and safety gone mad in the UK’ according to Lucy Vickers). 

Developments or positioning which are symbolic at first view (a judge wearing a turban) have quite 

instrumental effects in practice. In the UK, the pragmatism and experience with racial and religious 

minorities in a context where class is more and more challenging the multiculturalism-angle of 

dissecting society also plays a role. Compared to the inequality and class divisions in the UK, the issue 

of religious diversity may in comparison appear somewhat of a ‘Cinderella issue’, allowing the elite to 

score points with its demonstrated tolerance, at least if an ulterior motive is to be provided.  

 

One reason for the lack of sufficient general effects may be that the concept of indirect discrimination 

under which many religion or belief issies are assessed is complex and knowledge of this legal concept 

is lacking on the shop floor, whereby it is either misapplied or it remains dead letter. 

In 1999, Woldringh and others conducted a sociolegal research on the effects of equal treatment law in 

the Netherlands (the 1994 Equal Treatment Act but equality law goes back to e.g. 1975 act equality 

men-women: same concepts in sex discrimination law). They contacted 1,309 employers (both public 

and private, large and small) and talked to the HR managers. One question was meant to test the 
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familiarity with the concepts of direct and indirect discrimination (‘distinction’ in the Dutch 

jargon).
2261

 While the familiarity with equal treatment law in general was broad, when asked about the 

difference between direct and indirect distinction, 90% of the respondents had never heard of this. The 

small group which indicated knowledge was then asked about the difference. Only a few were able to 

correctly state the difference; many respondents thought that direct distinction refers to ‘clear and 

visible discrimination’ while indirect distinction refers to concealed discrimination or discrimination 

via some backdoor.
2262

 Woldringh and others note that knowledge in this area had not improved since 

1994, when another researcher
2263

 looked into the same issue. 

 

1.7.2. Reasonable Accommodations for Religion and Belief: Adding Value to Article 9 ECHR 

and the EU’s Anti-Discrimination Approach to Employment? 

 

 

This leads to the question whether the legal framework is adequate to address (legitimate) challenges 

faced in an increasingly heterogeneous Europe. 
2264

 Parekh has written that: 

“A culturally homogeneous society whose members share and mechanically follow an identical body of 

beliefs and practices is today no more than an anthropological fiction.”
2265

 

 

Under EU law, an enforceable right to reasonable accommodations is reserved for people with 

disabilities in the area of employment and occupation.
2266

 The UN Convention on the Rights of 

Persons with Disabilities (2006) also makes extensive use of the concept, bringing the denial of 

reasonable accommodations under the definition of discrimination on the basis of disability
2267

 and 
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extending the right beyond the area of the labour market.
2268

 To achieve full inclusion of persons with 

disabilities, effective individualized measures or supportive adaptations of the social environment are 

crucial and much-needed.
2269

 Yet the concept of reasonable accommodations, calling for such 

measures and adaptations, is not inherently linked to the characteristic of disability. In fact, the duty to 

"reasonably accommodate" employees unless doing so would place an "undue hardship" on the 

employer was first introduced under Title VII of the Civil Rights Act in 1972 in the context of 

religious employment discrimination in the United States
2270

 before being transplanted to the 1990 

Americans with Disabilities Act,
2271

 which is said to have “brought the issue of reasonable 

accommodations for individuals with disabilities to the attention of policy-makers and disability 

activists on a global scale.”
2272

 While in the U.S. reasonable accommodations can be claimed on the 

basis of disability and religion, in Canada the right to accommodations is transversal, i.e. linked to all 

characteristics under non-discrimination law, and can relate to religion, disability, gender and race, 

amongst others.
2273

 In Europe, few explicit reasonable accommodation duties extending beyond 

disability have been adopted,
2274

 but various countries do have specific legislation and measures in 
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included in the Civil Rights Act obliging employer and trade unions to reasonably accommodate the practices, 

observances or beliefs of workers unless doing so amount to an undue hardship. 42 USCA s.2000 (e)(j); Dewey v 

Reynolds Metal Co. 429 F.2d 324 (6th Cir. 1970) (equally divided court), see Bribosia, Ringelheim and Rorive, 

‘Aménager la diversité : le droit de l'égalité face à la pluralité religieuse’. 

2271
 The duty of reasonable accommodations for disability was first included in the US Rehabilitation Act (1973), 

the predecessor of the ADA. Americans with Disabilities Act 1990 42 USC s.12101 et seq. In order to establish a 

prima facie case for reasonable accommodations under the ADA, a plaintiff must show that: (1) the individual is 

disabled within the meaning of the Act; (2) she is otherwise qualified for the position, with or without reasonable 

accommodation; (3) her employer knew or had reason to know about her disability; (4) she requested an 

accommodation; and (5) the employer failed to provide the necessary accommodation. Johnson v Cleveland City 

Sch. Dist. 443 Fed. Appx. 974, 982-83 (6th Cir. 2011). 

2272
 Waddington, ‘Chapter six: reasonable accommodation’, p. 630-31.  

2273
 See Day and Brodsky; Waddington, ‘Reasonable Accommodation. Time to Extent the Duty to 

Accommodate Beyond Disability?’, p. 191 on the “unitary approach” in Canada, where the de minimis standard 

applicable in the U.S. has also been rejected in favour of a more generous, purposive approach. Central 

Okanagan School District No. 23 v. Renaud , 2 S.C.R. 970 (Canada Supreme Court 1992). 

2274
 E.g. article 5.4. Flemish Decree on Proportionate Participation on the Labour Market of 8 May 2002, 

applicable in the area of Flemish education and employment mediation, contains a general duty of reasonable 

accommodations for various “risk groups” (kansengroepen). This provision has not been tested in practice with 

regard to religious minorities. Also under art.13(2) of the Bulgarian the Protection against Discrimination Act, 

employers should provide employees time off to meet religious commitments or days off on their religious 

holidays. Under art.173 of the Bulgarian Labour Code employees with religion other than the Eastern Orthodox 

Christianity have a right to use their annual leave when their denomination has a holiday or take up unpaid leave 

“but not more than the number of days for the Eastern Orthodox Christian holidays”. Thanks to Maya Kosseva 

for this information. 

http://en.wikisource.org/w/index.php?title=Americans_with_Disabilities_Act&action=edit&redlink=1
http://en.wikisource.org/w/index.php?title=42_U.S.C._%C2%A7_12101&action=edit&redlink=1
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place which—without using the term explicitly—de facto amount to particular instances of 

(reasonable) accommodations for certain (religious) groups in employment and beyond.
2275

  

In the European context, the concept of reasonable accommodations risks being “usurped” by 

disability advocates, who see reasonable accommodations for religious beliefs and practices as “icing 

on the cake” while regarding accommodations for disability “necessary for the social survival” of 

individuals with disabilities.
2276

 This may in part be due to the single-axis structure
2277

 of anti-

discrimination law and policy, which encourages competition between advocates of various vulnerable 

groups who defend the rights of one minority in ways that can hurt other groups’ interests in achieving 

social justice.
2278

 However, reasonable accommodations can be very useful for religious employees, 

pregnant or breastfeeding women, and persons with caring duties, to name just a few. Exclusion 

mechanisms at play are often times very similar to the situation of individuals with disabilities, and not 

less problematic from an equality perspective. Because the notion of “outsider” is multi-facetted, 

inclusion measures can only be effective if they address this complex reality. It is submitted that in 

light of the often problematic socio-economic status of ethno-religious communities (e.g. low 

participation rates, high unemployment, occupational segregation) across Europe, it is justified to look 

to law and policy practices and instruments that work towards a more substantive notion of equality 

for individuals belonging to these various vulnerable groups as well. We focus here on one such 

group, namely religious employees, often belonging to minority religions or denominations,
2279

 

working or seeking opportunities in secular/non-religious workplaces.
2280

 Case law shows that 

religious employees face various challenges in their attempt to reconcile competing religious and 

professional demands, and that when solutions fall short, it is often attributed to their own failure to 

                                                           
2275

 See the Law allowing the Jewish minority in Italy time off on important Jewish religious holidays in 

Francesco Sessa v Italy (28790/08) April 3, 2012. In the UK, s.11 of the Employment Act 1989 exempts turban-

wearing Sikhs from having to wear safety helmets on a construction site. An instance of accommodation on the 

basis of gender is the right for new mothers to take (un)paid breastfeeding breaks on the job. There are also 

examples outside of employment. In many countries there are exemptions to animal slaughtering laws to 

accommodate Muslim and Jews; Again in the UK, Sikhs are exempt from the requirement to wear motorcycle 

helmets under s.2A of the Motor-Cycle Crash Helmets (Religious Exemption) Act 1976. 

11
Jozef Huys, ‘Het niet voorzien van redelijke aanpassingen voor de persoon met een handicap is een vorm van 

discriminatie’ 91 Tijdschrift voor Sociaal Recht 391, p. 391.  

2277
 See the landmark Article by Crenshaw. 

2278
 European Commission, Green Paper on Equality and Non-discrimination in an Enlarged EU COM(2004) 

379 final (2004), p. 17 (“some organizations that have a tradition of working with particular target groups have 

found the transition to this [integrated approach to the five grounds of discrimination] challenging.”) Clearly, 

there are overlaps between the various grounds giving rise to cross-cutting loyalties which the law fails to 

adequately address e.g. individuals with disabilities can have deeply-held beliefs; sexual minorities can belong to 

ethno-religious minorities, a woman can be Muslim, have the Belgian nationality, Moroccan roots, and mother 

of disabled children…. 

2279
 While the arguments apply mutatis mutandis to belief as well, case law examples involving non-religious 

belief in employment are quite rare. One example is: Nicholson v Grainger [2010] PLC KEAT/0219/09 

(environmental convictions accepted as “belief”). 

2280
 Thus, the focus here is not on religious-ethos employers. For this topic, see Stox, ‘Religious-Ethos 

Employers and Other Expressive Employers under European and Belgian Employment Law’, p.151-178.  

http://www.sikhiwiki.org/index.php/Turban
http://www.sikhiwiki.org/index.php/Sikh
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adapt to the labour market and to society at large. Hardships faced today by a sizable disadvantaged or 

excluded group has perverted effects on the European economy and on the society of today and 

tomorrow.
2281

  

 

To be sure, this issue has already generated considerable debate in Europe.
2282

 Some leading voices 

have argued that adopting an explicit duty of reasonable accommodation for religious or philosophical 

beliefs and practices of (prospective) employees would hold little added value and even be confusing 

and counter-productive, considering the existing prohibition of direct and indirect discrimination under 

EU law.
2283

 For some scholars who take the concerns of religious minorities to heart, the fact that 

claims of religious employees have the potential to conflict with other democratic values and (human) 

rights (“clashing rights”) has been the decisive reason for rejecting a right to reasonable 

accommodations for religion or belief.
2284

 Yet voices in favour of reasonable accommodations—either 

for reasons of religion or belief
2285

 or extending to all discrimination grounds
2286

—have also been 

                                                           
2281

 Tariq Modood, ‘Muslims and the Politics of Difference’ 74 The Political Quarterly 100, p. 100: “[I]t is clear 

that the estimated 15 million people in the EU who subjectively or objectively are Muslim, whatever additional 

identities they may have, form the single largest group of those who are the source of public anxieties.” For 

various accounts of Jewish women who adopt various coping strategies in the face of difficulties and hostilities 

in the workplace in Belgium, see Tzadik. 

2282
  Vickers, Religion and Belief Discrimination in Employment-the EU law, p. 19-20; For Belgium: Foblets and 

Kulakowski, Final report Roundtables of Interculturalism (Rondetafels van de Interculturaliteit),  p. 18-19: this 

Committee was set up by the Belgian government to offer advice on various multicultural challenges: because of 

disagreements within the committee it was unable to offer a recommendation with regard to the issue of 

reasonable accommodations for religion or belief in the workplace (except that the issue merits further research). 

The Belgian Centre for Equal Opportunities has argued against adopting a reasonable accommodation duty, 

instead seeking to rely entirely on voluntary concessions by employers.Alidadi, ‘Studie over redelijke 

aanpassingen voor religie op Belgische werkvloer’. On the topic of reasonable accommodations in general: see 

Lisa Waddington and Aart Hendriks, ‘The Expanding Concept of Employment Discrimination in Europe: From 

Direct and Indirect Discrimination to Reasonable Accommodation Discrimination’ 18 International Journal of 

Comparative Labour Law And Industrial Relations 403; Pierre Bosset and Marie-Claire Foblets, 

“Accommodating diversity in Quebec and Europe: Different legal concepts, similar results?” in Institutional 

Accommodation and the Citizen: Legal and Political Interaction in a Pluralist Society, Trends in Social 

Cohesion, No.21 (Strasbourg: Council of Europe Publishing, 2009), pp. 37-65. 

2283
 See Waddington, ‘Reasonable Accommodation. Time to Extent the Duty to Accommodate Beyond 

Disability?’(discussed below); McColgan has argues that in light of the potential clashing rights perspective 

“inherent in the prohibition of discrimination on grounds of religion or belief with the regulation of 

discrimination on other grounds”, it is “a mistake to protect religion and/or belief in like manner to grounds such 

as sex, race, sexual orientation and disability.”McColgan, ‘Class wars? Religion and (in)equality in the 

workplace’. See alsoLester and Uccellari, p. 570 (arguing against a duty to promote equality of opportunity on 

the basis of religion or belief (which was in the end adopted in the UK) because of both practical implementation 

difficulties and legitimacy of the religious criterion).  

2284
 See Malik, Religious Freedom in The 21st Century (Westminster Faith Debates) (focusing on the Ladele 

case). 

2285
 Bader, Secularism or democracy? Associational governance of religious diversity; Bader, from a morally 

minimalist position, argues “for as much accommodation as is compatible with the standards of moral 

minimalism” (p.129). This would allow considerable space for accommodations, in particular in the employment 

context as “only some ethno-religious practices of non-liberal minorities conflict with the core of minimal 

morality, or of minimal liberal-democratic morality. The broad variety of practices, which do not involve such 

conflicts (even if they require considerable accommodation) should be easier to resolve…this why I speak of 
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expressed. For instance, Bader has argued for accommodations from a moral minimalistic position 

while Somek sees reasonable accommodations as a remedy for the “normative deficiency” of EU anti-

discrimination law. Following a legal comparative approach focused on European and national case 

law, I formulate arguments pro reasonable accommodations against the backdrop of the current 

European and national approaches towards freedom of religion and non-discrimination. Indeed, the 

current frameworks show various holes and cracks. Only recently some of these have been addressed 

in the case law of the European Court of Humna rights. Until the Eweida case, under Article 9 ECHR 

pre-justification stage filtering mechanisms prevented moderate and legitimate requests from receiving 

a genuine (let alone appropriate) consideration: the European Court of Human Rights accommodation 

cases involving Article 9 frequently often did not even pass the admissibility stage; if they did the 

margin of appreciation forms an additional barrier, effectively accommodating State parties non-

accommodating standards. The law in this regard is in flux. EU anti-discrimination law, while 

promoting huge progress in the area of equal rights, besides not addressing shortcomings of the human 

rights frame has limitations of its own, for instance with the group requirement and comparing 

exercise under indirect discrimination claims. A reasonable accommodation duty can offer a useful 

complementary perspective to remedy—in a legal-technical sense—some of these concerns. But the 

merit and appeal of reasonable accommodations goes beyond the law; it introduces a much-needed 

new positive paradigm in the existing European vocabulary.
2287

 For this last reason, the added value of 

a reasonable accommodation duty is not dependent on the standard adopted for assessing 

disproportionate burden/undue hardship, i.e. even a de minimis standard would have an added value, 

even if this is not the most desirable development.
2288

 

Indeed, reasonable accommodations do not only address socio-economic and distributive justice 

concerns, but also provide—or at least have the effect of providing—a certain “recognition”
2289

 that is 

significant in Western Europe’s multicultural context. In this context, holding on to formal equality 

will not suffice to address raising concerns of inequality and exclusion.
2290

 By stressing the legitimacy 

of differential treatment on the basis of religion or belief, reasonable accommodations challenge the 

                                                                                                                                                                                     
softer cases.” (p. 153); For the UK: Heppleand Vickers for a more cautious position:Vickers, Religion and Belief 

Discrimination in Employment-the EU law, p. 20. 

2286
 Somek, p. 183-4 (“accommodation concerns all protected groups equally. … It is difficult to imagine some 

justification [for limiting it to individuals with disabilities] conceded.… The broad sweep of accommodation 

comes to encompass potentially all impediments to participation in markets that unduly compromise the integrity 

of one’s life.”) 

2287
 See Somek, p.185, shift in terms of a “decommodifying” shift in EU non-discrimination law.  

2288
  Waddington, ‘Chapter six: reasonable accommodation’, p. 638, see Irish Labour Court of 23 January 2002 

allowing a meaningful accommodation on the basis of a low standard of “nominal cost” under the Irish 

Employment Equality Act 1998.  

2289
 Taylor, ‘The politics of recognition’, p. 25-73. 

2290
 EU Fundamental Rights Agency, Data in Focus Report 2: Muslims (FRA, 2009), 

http://fra.europa.eu/fraWebsite/eu-midis/eumidis_muslims_en.htm. (providing data on how Muslims across 14 

Member States experience discrimination and victimization). 

http://fra.europa.eu/fraWebsite/eu-midis/eumidis_muslims_en.htm
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classic non-discrimination mantra requiring equal treatment of people despite differences in 

characteristics. But in the symbolic/political domain, formal equality amounts to non-recognition
2291

 

and thus what is called for in light of the need for recognition is exactly a level of “politics of 

difference”. As Modood argues: 

“The challenge of creating equality between historically privileged and disadvantaged groups within a 

citizenry is unlikely to be achieved by acting as if group identities no longer exist. In relation to color-

racism, such pretense is called the pursuit of colorblind policies … full civic equality will require not 

just policies treating all citizens as individuals but additionally, policies, institutions, and discourses 

which “recognize” (Taylor 1994) that certain group identities are victims of negative treatment … So 

the best approach is a politics of respect which turns these negative identities into positively valued ones 

and to remake our sense of common citizenship and nationality to include them.”
2292

  

 

This is a non-tangible effect—arguably a benefit—of reasonable accommodations. Allowing space 

“for the articulation and legitimacy (and illegitimacy) of dealing with certain kinds of claims in ways 

that are deemed acceptable and satisfactory”
2293

 may well be one of the main changes that an explicit 

and legally enforceable reasonable accommodations framework in Europe would bring about.  

Accordingly, one must highlight both “tangible” benefits of reasonable accommodation, in the sense 

of legal-technical shortcomings under human rights and indirect discrimination (which could lead to 

more appropriate outcomes in particular cases), as well as more “intangible” reasons that relate to the 

appropriateness of the language and framing to address the situation and claims of religious 

individuals in secular workplaces (even if such does not necessarily lead to different outcomes). 

Indeed, framing claims of religious employees in terms of requests for reasonable accommodations 

has the potential to move the debate away from and beyond the dominant and pejorative 

“discrimination talk”, which is likely to trigger defensive reactions from “perpetrators”. The fact that 

“words matter” in the search for equality must be acknowledged: this is clear to People First disability 

advocates, having discussions whether the people-first terminology (“individual with disability”) is 

preferable over terms that fit better in the social model (“disabled person” recognizes better that a 

disability may be due to external societal factors).
2294

 In the same way that words describing people 

                                                           
2291

 Beaman, ‘Deep Equality: Moving Beyond Tolerance and Accommodation’ (“Similarity can and should shift, 

depending on the parties involved. If it doesn’t, it can too easily lapse into sameness, or disrespect for 

difference.”). 

2292
 Modood, ‘Is There a Crisis of Secularism in Western Europe?’, p. 136, summarizing his “understanding of 

political multiculturalism based on the ideas of political theorists such as Charles Taylor, Bhikhu Parekh, Iris 

Young, and Will Kymlicka.” 

2293
 Ibid.  

2294
 http://www.disabilityisnatural.com/explore/pfl. 
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can help alter attitudes about those people, words that describe how those people’s situation in society 

should be addressed can effectuate a useful change in paradigmatic treatment.
2295

  

 

Research has to engage with the ‘role of the law’ to fully capture the meaning of a duty of reasonable 

accommodations. The law is not an instrument of social engineering in the sense that its working is 

imperfect, delayed and fragmented. This non-absolutist reach and power of the law does not render it 

any less necessary and important though. Human rights and non-discrimination norms may not 

eradicate at once and for all everywhere they apply incidents of human rights violations and 

discrimination, but they provide have an important moral authority. Arguably in the case of the most 

basic laws such legitimacy, prima facie but nonetheless an inherent legitimacy, is also extended when 

its exercise depends on the utilizing by a request from a private party (e.g. reasonable 

accommodations, where its exercise depends on its triggering by a employee request; but also in other 

contexts). Imagine your landlord calling and saying ‘as you may know the law gives landlords a right 

to visit and inspect the premises once a year; I’d like to make use of that right and come see the place. 

Does this week Friday suit you?” In that case the landlord (the presumably more powerful party) is not 

creating conflict by utilizing the law, but diverting any possible inference to instigation or out of need 

bad faith: in fact, the fact that such a right exists means that it is legitimate for various reasons for any 

landlord to visit the premises (once a year in this case). Arguably if there was no such right, you may 

still agree to have the landlord visit but you may raise some eyebrows as to the need for such a visit. 

Here it is also important that the law sets some basic parameters: e.g. a visit per year and not every 

week, for instance, so besides legitimating it also provides a (reasonable) framework. This 

consideration can be translated to the reasonable accommodation debate, and transposed to the 

employer-employee relations context. Such legitimizing by the law of potentially sensitive requests 

(and proving a framework by setting some basic parameters) is then the more important if that 

individual is in a vulnerable position (as opposed to a landlord who may have more resources and 

wealth than a tenant), e.g. as member of a religious minority, a newcomers, or when religion in general 

is viewed with suspicion and fear in a given (European) society. 

 

 

                                                           
2295

 Recently, illustrating the importance of language used in reporting and public discourse with regard to ethno-

religious minorities, the Belgian newspaper De Morgen decided to ban the use of the term “allochtoon” in its 

reporting commonly used to describe residents of foreign origin for reasons that this term is stigmatizing and 

excluding.Wouter Verschelden, ‘Waarom wij, De Morgen, 'allochtoon' niet meer gebruiken (opinion)’ De 

Morgen  <http://www.demorgen.be/dm/nl/2462/Standpunt/article/detail/1503948/2012/09/20/Waarom-wij-De-

Morgen-allochtoon-niet-meer-gebruiken.dhtml> . For a critique (because no better alternatives are available and 

utilizing categories are required to be able to show discrimination is reality and equal opportunities is not) Dirk 

Jacobs, ‘Waarom ik 'allochtoon' voorlopig blijf gebruiken (opinion)’ De Morgen  

<http://www.demorgen.be/dm/nl/2461/Opinie/article/detail/1505091/2012/09/22/Dirk-Jacobs-Waarom-ik-

allochtoon-voorlopig-blijf-gebruiken.dhtml> . 
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1.7.3. Voluntary accommodations on the ground: making legally enshrined rights obsolete? 

 

In practice, it is not only the law that can provide workable solutions. The focus on ‘cases’ in this 

analysis is not meant to distort the basic picture, which also includes many pragmatic and workable 

solutions found on the ground. These solutions may in part be the reason why some issues do not 

come up (as frequently) in the case law of certain countries. ‘Trouble-less cases’ or ‘non-cases’ in this 

field are a potentially rich source of illustrations showing that arrangements need not be (explicitly) 

grounded in legal talk to meet parties’ interests. For instance, a kindergarten may foresee kosher food 

for children and staff or a workplace (or prison) canteen can serve halal dishes or a fish dish on 

Fridays to meet the request of Italian Catholics who make up a large portion of the workforce.
2296

 A 

hospital may arrange working hours such that nurses and doctors who conscientiously object to 

assisting in abortions or other medically sensitive procedures need not work during the times or at the 

departments where these procedures are scheduled.
2297

 Even a registrar’s office may make up a 

schedule accommodating a registrar who has conscientious objections officiating over same-sex 

partnerships or marriages.
2298

 These examples can be considered as pragmatic (often bottom-up) tools 

to manage religious diversity in a given organization and as vectors to ward off tensions before they 

escalate into conflicts. While it is difficult to gain insight in their operation on the ground (apart from 

some examples reported in the media) the non-(legal) conflict mode in which they are to be situated 

can be expected to offer many examples of “good practices”. 

Even in the absence of a rule that obliges employers to accommodate employees, both private and 

public sector employers may in practice decide to award various accommodations to their staff, 

including on the basis of religion or belief. They may do this for a variety of reasons, including 

economic efficiency, image concerns, moral reasons, and understanding of good faith standards or 

existing laws. In the case of some employers, such accommodations may fit in within an inclusive or 

equal opportunities employment policy. This means there is experience on the ground with making 

every day adjustments for the benefit of workers and labour relations, even in countries and in areas 

where no explicit reasonable accommodation duties have been enacted.
2299
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 Example provided in study by Adam and Rea. 

2297
 Dutch ETC opinion nr. 2000-13, 21 March 2000. 

2298
 Infra, discussion of the UK Ladele case.  

2299
 E.g. for Belgium: Adam and Rea (Research commissioned by the Centre for Equal Opportunities and 

Opposition against Racism (Brussels, September 2010)).  
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These practices can be referred to as ‘concerted adjustments’ as coined by the Canadian Bouchard-

Taylor Commission that was appointed to look into the ‘accommodation crisis’ in Quebec.
2300

 Besides 

reasonable accommodations as a (implied) right, one must also take stock of these practices in the 

reasonable accommodations debate.  

Yet, one must bear in mind that these solutions too are embedded in the law (often being negotiated ‘in 

the shadow of the law’) and remain fragile as they often depend on the goodwill of stakeholders and 

can alter as conditions change. Some ‘anchoring’ of good practices in the law is thus justified.  

A 2010 Belgian sociological study on de facto practices of religious accommodations, which sought to 

document as many instances as possible of such negotiated reasonable accommodations for religious 

reasons in a number of Belgian private and public sectors, concluded that such adjustments are being 

awarded on a case-by-case basis by various Belgian public and private employers. Assessing the 

situation on the ground, the authors argue that the employers’ discretionary way of dealing with 

requests “leads to arbitrariness, unequal treatment of employees within the same organisation and legal 

uncertainty.”
2301

 In particular, the study found that employers are more inclined to consider 

accommodation requests made by groups of employees (who often can rely on the support of the 

labour union as well), and less likely to respond to requests made by individual workers. Also, while 

reasons to reject (or allow) accommodation requests are frequently “market-related”, there are a 

variety of ideological reasons listed as well, including the wish to have a “neutral” or “secular” 

workplace and the position that religion has no business in the workplace.  

One worrying observation made in the study was that particular religious requests, such as the request 

to wear a headscarf on the job or to make use of an available space for prayer during break times, can 

trigger restrictive responses even if it does not actually impede or disturb the running of the business, 

but because of the “uncomfortable situation” it creates. Restrictive measures include adopting a formal 

rule in the company regulations, which effectively block potential similar requests in the future, giving 

them an a priori illegitimate character. These ‘solutions’ impede current employees to reconcile faith 

and profession but they also discourage religiously observant individuals from applying for jobs. 

Many employees and co-workers in Belgium are uncomfortable with the idea of having to confront 

religion in the workplace (e.g. seeing colleagues pray in the dressing rooms can be disturbing or even 

“shocking” to some) and seek to avoid tensions and conflicts. Also, the idea that allowing 

accommodations for reasons of religion or belief means that employees would be ‘privileged’ is 

persistent. The discomfort experienced by employer, fellow employees and labour union members, is 

                                                           
2300

 See Bouchard and Taylor (chaired by the sociologist Gérard Bouchard and the philosopher Charles Taylor) 

2301
 Adam and Rea, p. 134. The authors also point to what they see as a positive consequence of the lack of legal 

enshrining of a right to reasonable accommodations: namely, that a number of conflicts were resolved without 

the need to refer to legal routes. Their argument that a legally enforceable duty would have a counter-active 

effect on such conflicts is, however, speculative and unconvincing. 
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to an extent caused by the unfamiliarity with “strange” practices or by the perceived lack of (legal) 

guidance to deal with such issues, and the easiest response is to wipe “the problem” off the table by a 

priori delegitimizing the visibility of faith in the workplace. In some cases, there could be conflicts 

between individual interests and more collective employee interests, for instance when it comes to 

seeking individual exemptions of standard break times rights (which have been long struggled for by 

unions), which will create tensions.
2302

 This can point to a need for positive counter-balancing 

measures to adequately protect certain religious employees from being disadvantaged or targeted.  

While lessons can be learned from studying incidents of bottom-up and pragmatic good practices, one 

should still bear in mind that seemingly voluntary adjustments remain fragile as they ultimately 

depend on the goodwill of stakeholders.
2303

 Fostering good will is commendable, and there may be 

various ‘soft law’ ways of encouraging such practices in companies, but it is no substitute for ‘hard’ 

legal remedies. Several cases illustrate that initially agreed accommodations can be retracted. In 

principle, nothing prevents a change of heart and reversal of a voluntary accommodation, even at the 

whim of the accommodating party. This is a crucial difference compared with legally enforceable 

rights: even if the entitlement to accommodations is not absolute and offers much leeway in practice, 

the legal enforceability of reasonable accommodations means remedies are available in case 

accommodations requests are ignored, downright rejected or suddenly retracted.  

The introduction of reasonable accommodations does not mean that pragmatic, voluntary 

accommodations would become moot, meaningless or ineffective. Rather, the negotiation between 

parties (often one “weaker” than the other) will then be transformed and placed “in the shadow of the 

law.”
2304

 In case of a rejected request or later change of heart, legal recourse will be available to the 

employee and a court will assess if granting accommodations would be reasonable and proportionate 

under the circumstances. Another advantage to confirming the rights to reasonable accommodation on 

the basis of religion or belief is that it would add legitimacy to employee requests, which can be useful 

for employers wanting to avoid tensions between employees in the workplace. In one Belgian 

company, management sought to accommodate a number of Muslim employees by opening up an 

available conference room for prayer so that employees would not have to pray in the presence of 

other workers (as that had lead to tensions). The labour union objected to this accommodation. In its 

view, it would “privilege” certain religious employees (Muslims with low seniority) and it insisted that 

any space would have to be opened up to every employee in the company. Here, a duty to reasonably 
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 Adam and Rea, p. 134 

2303
 European Network Against Racism, Reasonable Accommodations and Cultural Diversity in the Workplace. 

Report of the Third Equal@Work Meeting (2012), p.7 

2304
 This term is borrowed from Marc Galanter (“Justice in Many Rooms: Courts, Private Ordering, and 

Indigenous Law” (1981) 19 J. Pluralism and Unofficial L. 1, 25) and R. Mnookin (Robert Mnookin and Lewis 

Kornhauser, “Bargaining in the Shadow of the Law: The Case of Divorce” (1979) 88 Yale Law Journal 950, 

amongst others.  
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accommodate enshrined in the law would have allowed management to point to its legal obligations as 

support for its will to accommodate.
2305

  

The law could thus be seen to offer certain impulses to both employer and employee to negotiate 

accommodations, in the same way as protections against non-execution of a contract operate: the 

availability of legal action stimulates parties to negotiate in case of a problem. In addition, an explicit 

duty, in particular if complemented by clear guidelines, including examples on the most common 

“good practices” , would also be in the advantage of employers, who in the current perceived legal 

vacuum are unsure how to deal with accommodation requests and sometimes seek assistance from 

unions, religious leaders or other experts.
2306

  

 

The next part will look into the cases of the U.S. and Canada, but some contrast can be noted between 

the Anglo-Saxon and the continental European approach to work, accommodations and minorities. In 

the U.S. and the UK the idea is that ‘work is the best welfare’ (Tony Blair) and people need to be 

included. This comes with a limited labour protection, low minimum wages and minor safety net, 

reflecting in more labour inclusion but also higher wage disparity and the creation of the ‘working 

poor’. Still in the ideology of inclusion, religion or belief needs to be accommodated. In contrast, in 

Continental Europe, labour protection is strong and elevated but this mainly protects ‘insiders’ while 

in fact creating exclusion of outsiders. High protection is meant to avoid the problem of socially 

unacceptably regarded wage disparity as in the U.S., but it pushes some groups into unemployment 

and exclusion (sometimes with, sometimes without safety net). ‘Higher standards’ in the workplace 

also justify stricter requirements when it comes to work, and overall less religious accommodations. 

Thus, there are pitfalls in either system. In the former, religious minorities are disadvantages because 

of their socio-economic status, while in the latter their religion –seen as an obstacle to participation- is 

one reason for exclusion or under-participation. The ideal would be to combine the best of both 

worlds, to have an adequate general labour employment protection, generous religious 

accommodations to promote inclusion but also a decent safety net for those who inevitably will fall 

out at times. Such solution would arguably be in line with the theory of justice
2307 advocated by Iris 
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 Case file reviewed by author at the Belgian centre for equal opportunity during an internship in May 2012. A 

duty of reasonable accommodations in the US and Canada also applies to trade unions, and this is certainly 

recommendable if a reasonable accommodation duty were to be adopted in Europe. 

2306
 Racism, p.4. 

2307
 Even if Young herself would objects to the use of the term; see  Young, p. 3-4: “Although I discuss and 

argue about justice, I do not construct a theory of justice. A theory of justice typically derives fundamental 

principles of justice that apply to all or most societies, whatever their concrete configuration and social relations, 

from a few general premises about the nature of human beings, the nature of societies, and the nature of reason… 

fails in one of two ways… A theory of justice that claims universality, comprehensiveness, and necessity 

implicitly conflates moral reflection with scientific knowledge.” Young’s discourse on justice, however, is based 

on listening to the specific claims made by social groups who see themselves as dominated or oppressed in 

society. 
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Marion Young wrote her seminal ‘Justice and the Politics of Difference’(1990), which even today 

remains relevant as it is to our topic.
2308

 Young significantly grounded her arguments on justice on 

“the fact of heterogeneity in society rather than on illusion of or hope for homogeneity.”
2309

  

 

For Young, justice consists of “the social and institutional conditions necessary for achieving both 

nondomination and nonoppression, where the latter means the achievement of human flourishing, for 

all members of society.”
2310

 She thereby rejected the ‘distributive paradigm’ in political philosophical 

theories of justice including Rawls’ which focuses on the allocation of material goods. Young did 

regard distribution as important, but argues to capture the whole perspective of justice one needs to 

regard nondistributive aspects as well, and people should not only be seen as ‘possessors and 

consumers’ but also as actors who have an interest in developing and exercising their capabilities). 

Instead, the discourse of justice needs to focus on nondomination and nonoppression.
2311

  

This is particularly relevant in the intersection of employment participation and unemployment 

benefits. Monetary benefits allow the unemployed to provide themselves and their families the 

material goods they need and to have a relative comfortable living level, but this does not take away 

from their claim to be included and not marginalized in society. If anything, such claims are even 

more important, and are not about distribution-they are about justice. Young sought a situation where 

it is possible for people to be part of social groups and enjoy social differentiation, without having to 

suffer exclusions. In emphasizing the role of social groups, she rejected the atomic individualism of 

liberalism but she also rejects a communatarism where the homogenized nation subsumes the 

individual. Instead, she conceives a situation of a community of communities. In the end, she wanted 

people –all people- to be able to flourish as social beings: “where social group differences exist and 

some groups are privileged while others are oppressed, social justice requires explicitly 

                                                           
2308

 Young. The starting point of Young’s inquiry were the various ‘new left emancipatory social movements’  in 

the 1960s and 1970s in the U.S. (and elsewhere) –of which she lists feminism, Black liberation, American Indian 

movements, gay and lesbian liberation. She notes that these movements, who often adopt a ‘politics of 

difference’ find little affinity in modern political philosophy (of which the inquiry is focused on justice) and she 

pinpoints some of the reasons why. See p. 40 “My starting point is reflection on the conditions of the groups said 

by these movements to be oppressed: among others women, Blacks, Chicanos, Puerto Ricans and other Spanish-

speaking Americans, American Indians, Jews, lesbians, gay men, Arabs, Asians, old people, working-class 

people, and the physically and mentally disabled….Obviously the above-named groups are not oppressed to the 

same extent or in the same ways. In the most general sense, all oppressed people suffer some inhibition of their 

ability to develop and exercise their capacities and express their needs, thoughts, and feelings.” “These 

movements all claim in varying ways that American society contains deep institutional injustices. But they find 

little kinship with contemporary philosophical theories of justice.” (p. 7) The situation of Muslims and other 

religious minorities in the West was not under purview in her book; had she written her book two decades later 

no doubt the fate of religious minorities would have figured much more prominently in her work. Despite this, 

the general teachings of the book are highly relevant and applicable to the topic at hand. 

2309
 Young, Foreword by Danielle Allen. 

2310
 Young, Foreword by Danielle Allen. 

2311
 Young, p. 12. Young shows oppression in its five faces: exploitation, marginalization, powerlessness, 

cultural imperialism and violence. Young instead focuses on the contribution and effects on justice of three 

elements: decision-making processes, division of labor and culture. 
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acknowledging and attending to those group differences in order to undermine oppression.”
2312

 Young 

did not discuss the topic of reasonable accommodations for religion or belief 
2313

 but in the case of 

affirmative action she wrote in support of these programs “not on grounds of compensation of past 

discrimination, but as important means for undermining oppression, especially oppression that results 

from unconscious versions and stereotyping and from the assertion that the point of view of the 

privileged is neutral.”
2314

 

                                                           
2312

 Young, p. 3. 

2313
 She paid overall very little attention to religious groups as oppressed social groups, only mentioning this 

possibility in the abstract by including ‘religious group’ in a list a number of times e.g. on p. 43 and p. 40 in the 

particular examples of ‘Jews” and ‘Arabs’. 

2314
 Young, p. 12. 
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PART III: North American experiences with religious liberty and equality 

claims in employment: legal rights to reasonable accommodation as a 

source of emulation for Europe?  
 

SUMMARY: The U.S. 1.1. Introduction and objectives for comparison Europe-U.S., Canada – 1.2. 

America as a religious nation and other differences with Western Europe – 1.3. On the legal 

framework in the U.S.: The Constitution, Title VII legislation and developments towards substantive 

equality – 1.4. The EEOC and trends in workplace religious discrimination cases – 1.5.The 

accommodation of religiously distinct dress, religious time conflicts and other beliefs/practices in the 

U.S. – Canada 1.6. Canada: ethno-religious diversity and multiculturalism as official state policy – 

1.7. On the legal framework in Canada: Charter protection and Human Rights Acts; progressive legal 

protection with perceptions of overgenerous accommodation leading to resentment  – 1.8. From 

generous Supreme Court jurisprudence on reasonable accommodations to public critique and 

resentment – 1.9. The limitations of the reasonable accommodations: settling on “rule and exception” 

approach versus pursuing “deep equality”– 1.10. From formal to substantive equality: also a 

challenge for labour unions – 1.11. Conclusion  

 

1.1. INTRODUCTION AND OBJECTIVES FOR COMPARISON EUROPE-

U.S., CANADA 

 

Western European countries such as Belgium, the Netherlands and the UK regarded themselves 

traditionally as countries of emigration rather than ones drawing substantial immigration. Since the 

end of WWII this situation has changed, with various immigration waves leading to increasing 

heterogeneity in the population including in religious affiliation and practices which have diversified 

and proliferated in the public space. This situation, having hardly lost its ‘newness’ status, repeatedly 

elicits social tensions, concerns, fear and negative reactions, in particular with regard to the situation 

of Islam in society. In contrast, there is no denying the U.S. and Canada have traditionally been 

countries of emigration, even if their project for many decades has been to restrict immigration to 

certain ethnic groups and to exclude others. Considering this background as a starting point, the North-

American experiences with ethnic and religious diversity is one of longer-standing; and it has been 

fertile ground for adopting laws and policies as response to certain societal challenges such as the 

struggles for more freedom and equality including in employment situations. In both countries, in 

addition to constitutional human/civil rights protection –which generally requires state action and thus 

is limited to the employment situations where the state acts as employer- this includes civil 

rights/human rights legislation as well as affirmative action/employment equity programs – which are 

also relevant for the private sector employment. Particularly important with regard to the treatment of 
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religion in the workplace has been the duty to reasonably accommodate
2315

 religious employees 

(whether they belong to a denominational minority or not), in the U.S. a legislatively enshrined duty 

since 1972 under the 1964 Civil Rights Act
2316

 and in Canada progressively developed starting the 

1980s through a jurisprudential route. A comparative analysis of the experiences with the (legal) 

management of religious diversity in these North-American countries therefore promises fruitful 

insights to gauge the availability of alternative perspectives in Europe.
2317

  

Indeed, comparative law in the area of equality law has been said to be particularly important 

considering the “increasing cross-pollination across different jurisdictions” but it holds also 

challenges, related to concepts, different histories, social and legal contexts and language.
2318

 

North America may form one source of emulation for Europe which is at the relative start of thinking 

about the place of religion in the workplace since the United States and Canada have acknowledged 

the importance, potential and inevitability of diversity in the workplace much longer and have 

developed solutions and instruments to deal with some of the issues,
2319

 reflecting the “important 

recognition that equality means more than treating likes alike.”
2320

  

 

To be sure, when it comes to accommodation, there are also substantial differences between the U.S. 

and Canada, including when it comes to religious diversity and the development of this tool as 

protective mechanism for religious employees. Hashing out these differences allows for closer 

scrutiny concerning the standard of reasonable accommodations, and one of the objectives of this Part 

is to zoom in on that specific debate in the U.S. and Canada and draw inspiration for Europe. Indeed, 

any formal adoption of a legal duty of reasonable accommodations leaves open the question on the 

                                                           
2315

 As concepts working towards more substantive understandings of equality, Fredman lists a number of legal 

concepts/instruments: “disparate impact, indirect discrimination, systemic discrimination, and unfair 

discrimination. Courts in some jurisdictions have also developed a conception of reasonable accommodation….” 

Fredman, Comparative study of anti-discrimination and equality laws of the US, Canada, South Africa and 

India, p. 50. 

2316
 In the U.S., Title VII of the Civil Rights Act of 1964 (42 US Code Chapter 21) prohibits employers from 

discriminating against individuals because of their religion in hiring, firing, and other terms and conditions of 

employment. Title VII also requires employers to reasonably accommodate the religious beliefs, observance and 

practices of an employee or prospective employee, unless to do so would create an undue hardship upon the 

employer. 

2317
 See e.g. Susan Bisom-Rapp, 'Diversity, Equality and Integration: a Workplace Perspective from the U.S.’ in 

Roger Blanpain (ed), Diversity, Equality and Integration Beyond the Law A Comparative study (Vanden Broele 

2008) noting that ‘path-breaking employment discrimination under impulse of a vibrant civil rights movement’ 

adopted some 40 years ago makes the U.S. an interesting ‘laboratory’ for other countries.  

2318
 Fredman, Comparative study of anti-discrimination and equality laws of the US, Canada, South Africa and 

India, p. 5. 

2319
 “Some legal specialists considered that more explicit attention should be given, as in many North American 

cases, to attempting to secure a ‘reasonable accommodation’ on matters of religion, belief and conscience when 

there is a clash of rights.” Woodhead, p. 22. 

2320
 Fredman, Comparative study of anti-discrimination and equality laws of the US, Canada, South Africa and 

India, p. 50. 
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standard for such duty. Generally the limits of this duty are paraphrased in the qualification of 

‘reasonableness’ as well as through additional specification that accommodations need not be provided 

when they amount to an undue hardship or a disproportionate burden (or yet under another limitation 

jargon) on the person or entity providing accommodations and/or other persons. The differences 

between strict(er) standard and more deferential ones can be substantial in their legal application, that 

is in their specific effects. The U.S. and Canada thus represent different legal models in this respect: a 

de minimis highly market-deferential approach where the ‘burden’ of the conflict between the 

religious beliefs and practices are laid predominantly on the employee versus a more ambitious, 

integrative approach where this burden is dispersed more purposefully amongst the employee and the 

labour market as part of the normative majority society. The U.S. Supreme Court
2321

 has adopted a 

(legal) standard that is highly deferential to employers, least interventionist and disruptive for market 

mechanisms;
2322

 the de minimis standard for undue hardship in this sense reconciles the existence of a 

duty of reasonable accommodations with a neo-liberalist market model. In general, the story in the 

U.S. is one of “Congress Giveth and the Supreme Court Taketh Away”
2323

 (both under the civil rights 

act as well as under constitutional protection) which has lead to a non-lineal, but somewhat cyclical 

movement towards substantial equality and religious liberty (again, in the legal sphere).
2324

  

However, the general effects of the law, i.e. the actual application on the ground, is not entirely 

determined by the stated legal standard either in the legal text or in the case law. The fact that the legal 

standard sets the bar rather low and appears little demanding (anything ‘more than a de minimus cost’ 

would constitute an ‘undue hardship’ that the employer need not bear) should not take way from the 

fact that in practice the application on the shop floor of the American workplace, through various 

incentives, can exceeds this (substantially). In other words, my argument is that there is a tangible 

divergence between the (legal) standard as far as special (enforcement) effects of the civil rights 

legislation is concerned and the everyday general effects (shop floor level), and there are a variety of 

reasons for this which relate to the U.S. context in particular. On the other hand, the Canadian story is 

one of quite progressively working towards more substantial equality, human rights protection and 

increasing religious liberty, with reasonable accommodations being “an increasingly important aspect 

                                                           
2321

 The Supreme Court of the U.S. stands as the apex of the United States federal court system. Its head is the 

Chief Justice of the United States (from 1789 until 1866 known as the Chief Justice of the Supreme Court); the 

other eight are the Associate Justices of the Supreme Court of the United States. Since 2005, the Chief Justice of 

the United States is John G. Roberts, Jr.  

2322
 One could thus argue that the U.S. de minimis model is attractive for EU law considering its least disruptive 

nature in the context of a liberal economic model (allowing a model which stays close (and true) to its origins as 

an economically integrated union); but the issue presents a moment of truth for an EU which has declared the 

importance of respecting and promoting broader human rights aspirations in a advanced union. 

2323
 Huma T. Yunus, ‘Employment Law: Congress Giveth and the Supreme Court Taketh Away: Title VII’s 

Prohibition of Religious Discrimination in the Workplace’ 57 Oklahoma Law Review 657. 

2324
 See Fredman, Comparative study of anti-discrimination and equality laws of the US, Canada, South Africa 

and India, p. 50 “the US Supreme Court, itself the pioneer of substantive conceptions of equality [see disparate 

impact/Griggs v. Duke Power case as illustration], has adopted an increasingly restrictive approach”.  
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of substantive equality.”
2325

 Here, public (and some political) backlash has formed the side-story 

seeking to halt perceived overambitious legal protections. The Canadian Supreme Court
2326

 set the 

course by rejecting the de minimis standard in favor of the more ‘purposive approach’ which 

acknowledges the Canadian aspiration of multiculturalism and the importance of integration (and 

social cohesion) of individuals in society, particularly those whose plan of life (Rawls) or conception 

of the good diverges more or less from the normative majority.  

1.2. AMERICA AS A RELIGIOUS NATION AND OTHER DIFFERENCES 

WITH WESTERN EUROPE   

1.2.1. Comparison with Europe: America as a modern, religious nation 

 

In Religious America, Secular Europe?, reputed sociologists of religion Berger, Davie and Fokas note 

that it “has become something of a cliché to state that the United States is a religious society, Europe a 

secular one….the reality to which it refers is seen to be more complicated. But it also becomes clear 

that the cliché does indeed mirror reality.”
2327

 

Contrasted with Western Europe, the picture in the U.S. differs sharply when behavioral and opinion 

indicators of religiosity are taken into account. This U.S. picture is ‘more robustly religious’ even 

there is no talk of a uniform bloc when it comes to religious belief and practices across the vast 

country.
2328

  

“The United States has long been and continues to be the most religious of the modern industrial, or 

post-industrial nations, at least as judged by the conventional indicators of churchgoing and belief in 

God. Religious involvement remains quite high; there has been no drastic change in religious attendance 

                                                           
2325

 Fredman, Comparative study of anti-discrimination and equality laws of the US, Canada, South Africa and 

India, p. 55. 

2326
 See Renaud case (infra); The Supreme Court of Canada, the apex of the judicial pyramid in Canada, is also 

composed of nine judges: the Chief Justice of Canada and eight Puisne Justices (associate justice). In 2000, 

Justice Beverly McLachlin was appointed as chief justice. The Canadian Supreme Court generally hears appeals 

from the provincial courts of last resort (the provincial or territorial courts of appeal), and the Federal Court of 

Appeal. 

2327
 Berger, Davie and Fokas, Religious America, Secular Europe? A Theme and Variations, p. 9. 

2328
 Berger, Davie and Fokas, Religious America, Secular Europe? A Theme and Variations, p. 12. “The center 

and south of the country are more religious than the two coasts. And, at least since the middle of the twentieth 

century (things were differently earlier…), there has been an American intelligentsia much more secular than the 

rest of the population. This intelligentsia forms a cultural elite, with considerable power in education, the media, 

and the law. In terms of religion, India and Sweden can serve to mark the antipodes of religiousness and 

secularity. The American situation can be described as a large population of ‘Indians’ sat upon by a cultural elite 

of ‘Swedes’.” See also Geoffrey Stone, “Life in the Most Religious States,” 14 June 2014, Huffington Post, 

http://www.huffingtonpost.com/geoffrey-r-stone/life-in-the-most-religiou_b_5494776.html; the ten most 

religious states in America are, in order: Mississippi, Utah, Alabama, Louisiana, Arkansas, South Carolina, 

Tennessee, North Carolina, Georgia and Oklahoma. By various criteria, Stone illustrates these states are not the 

best off and life in these states does not resemble an idealized ‘City upon a Hill’ image.  

http://www.huffingtonpost.com/geoffrey-r-stone/life-in-the-most-religiou_b_5494776.html
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or belief in God over the past several decades, as the surveys all point out. Religion remains a public 

presence.”
2329

 

 

Berger, Davie and Fokas challenge the notion of ‘American exceptionalism’ when it comes to the role 

of religion in society. They say that “America is indeed ‘exceptional,’ but with regard to religion it is 

very much like the rest of the world - namely, very religious. The exception is Europe… Most of the 

world today is characterized by an explosion of passionate religious movements …”
2330

 They link this 

to another misunderstanding, namely that sees the decline of religion inherently linked with 

modernity, which fitted in the (now-discredited) ‘secularization theory’: 

“The theory fails spectacularly in explaining the difference between the United States and Europe. It is 

hard to argue that, say, Belgium is more modern than the United States. Indeed, one could say that 

secularization theory was an extrapolation of the European situations to the rest of the world-an 

understandable but finally invalid generalization. It was helped along by the fact that theories are the 

product of intellectuals, who mainly talk to each other and who, like everyone else, tend to see the 

world from their own point of view.”
2331

 

 

Religious minorities in the U.S. –i.e., those not belonging to the Judeo-Christian traditions- are 

situated different from the mainstream not because they believe, practice and identify with a religious 

tradition, but because they do so differently than the majority; conversely this means they share the 

commitment to faith with the majority of Americans nonetheless. The religious minorities in Western 

Europe fall out of place not just because they are different in substance, e.g. ethnic, language, …, but 

also because they have a commitment to faith and practice in a context that is at best unconcerned and 

indifferent, and at worst suspicious and hostile, when it comes to issues of faith. For instance, it is 

significant that Harvard religious diversity scholar Diana Eck calls on Americans to show interest in 

their ‘new neighbors’ who may be Buddhist, Muslim or Hindu, “both as citizens and as people of 

faith.”
2332

 

It has been said that the very “roots of America’s struggle for independence from Britain are to be 

found in the Great Awakening, the religious revival of the eighteenth Century.”
2333

 And religious 

diversity in the U.S. has been apparent in the plethora of (non)denominationalism within Christianity, 
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 Clark Wade Roof, ‘Religious Kaleidoscope: American Religion in the 1990s’ 183 Temenos 183, p. 183-193. 

2330
 Berger, Davie and Fokas, Religious America, Secular Europe? A Theme and Variations, p. 9-10 (“to be 

precise, Western and Central Europe; the Orthodox East is a different story. And ‘America’ here refers to the 

United States; English-speaking Canada, as one might expect, is about half-way between the United States and 

Britain in terms of religion, while rapidly secularizing Quebec looks like a curious extension of Europe.”) 

2331
Berger, Davie and Fokas, Religious America, Secular Europe? A Theme and Variations, p. 9-10. 

2332
 Eck, A New Religious America: How a "Christian Country" Has Become the World's Most Religiously 

Diverse Nation, p. 6. (emphasis added) Similarly she notes the various interfaith efforts following 9/11 as 

symbols of hope in the American approach towards Muslims. 

2333
 See Neuhaus, p. 10. 
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which in part is because the country has been a fertile breeding ground for new religious movements 

as well in addition to those having been imported. More recently, a ‘new pluralism’ has added to the 

American ‘religious kaleidoscope’.
2334

 

This should not take away from the fact that America is by and large still a religious, Protestant, 

country, where at times non-Christians and the non-religious can feel left out: Indeed, “America may 

characterize itself as a religious nation but, if so, it has a white Anglo-Saxon Protestant, stiff-upper-lip 

heritage.”
2335

 

 

 In response to concerns expressed by some about a perceived “decline of ‘the Protestant civil religion 

that has undergirded our common life for so long (One Nation Under God?),” Fish writes:  

“That might come as a surprise to the millions of TV viewers who watched the memorial service held in 

Newtown, Conn., a little more than a week ago. Despite a few gestures in the direction of Catholics and 

religious minorities (and no gestures at all in the direction of non-believing atheists and agnostics), the 

tenor of the service was deeply Protestant, as were the remarks of President Obama (that famous 

Muslim!) who seemed more preacher than chief executive as he repeatedly struck biblical chords and 

ended by recalling Jesus’s call to send the little children to him. The memorial service was not the only 

occasion marked by the unapologetic invocation of religious sayings and symbols. For a few days at 

least, God and Christ were major media personalities, and the outpouring of ritual piety seemed to 

confirm Brian Leiter’s identification of “existential consolation” as one of the chief characteristics of 

religion.”
2336

 

 

The presumption that everyone has a religion can lead to situations, which can be –sometimes 

painfully- uncomfortable for atheists to say the least. A striking illustration was the following. 

Following the onset of an Oklahoma tornado in 2013, CNN correspondent Wolf Blitzer interviewed a 

mother holding her child in the midst of the rumbles. Standing together before the wreckage, he asked 

her (repeatedly) if she indeed thanked God she’s still alive. She bravely responded with a somewhat 

hesitant smile “I’m actually an atheist … but I don’t blame anyone for thanking the Lord.”
2337

 The 

Washington Post commentator strikingly described the awkwardness of the situation in the U.S. 

context in these terms:  

“It’s beyond the awkwardness of a swatted-down high five. It’s the theological equivalent of hitting on 

the one woman at the bar who turns out to be asexual. It’s a knife when you were betting on its being 
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Roof, p. 183-193. 

2335
 Ibid; Barbara Ettorre, ‘Religion in the workplace: Implications for managers’ 85 Management Review 15 

Ettorre
2336

 Stanley Fish, “Religious Exemptions and the Liberal State: A Christmas Column”, 24 December 

2012, http://opinionator.blogs.nytimes.com/2012/12/24/religious-exemptions-and-the-liberal-state-a-christmas-

column/ 

2337
 Alexandra Petri, ‘Wolf Blitzer’s awkward atheist encounter’ Washington Post  

<http://www.washingtonpost.com/blogs/compost/wp/2013/05/24/wolf-blitzers-awkward-atheist-encounter/> . 

http://opinionator.blogs.nytimes.com/2012/12/24/religious-exemptions-and-the-liberal-state-a-christmas-column/
http://opinionator.blogs.nytimes.com/2012/12/24/religious-exemptions-and-the-liberal-state-a-christmas-column/


 556 
 

one of ten thousand spoons. It’s reaching into the drawer for scissors and pulling out the left-handed 

pair.”
2338

  

 

Indeed, even seasoned journalist Blitzer’s question showed that he failed to consider that the woman 

interviewed potentially would not have a prevalent religious mindset in approaching the emotional and 

physically devastating encounter with nature she had just experiences. The odds were against it, yet it 

strikingly illustrated the strength of unquestioned presumptions (‘a strongly embedded assumption 

with reason’) in a ‘Nation under God’ where language, symbols and culture is drenched in religious 

reference frameworks.     

“Just for a second we got to see how awkward it would be to be unable to sneeze without strangers 

yelling “Bless you!” It’s one nation Under God. It’s “God Bless America.” It’s Pray For The Victims 

Of…. You can’t be standing near wreckage without people insisting that you thank some supreme 

being. It’s such a strongly embedded assumption with reason — almost 80 percent of America is 

nothing to shake a stick at. But you only notice how often we presume the one time it doesn’t work.”
2339

 

 

The article elicited numerous online comments, with one person innocuously commenting: “What 

a wonderful, brave woman declaring her lack of religious faith. Sadly some of her neighbors will now 

shun her, and others will try to convert her.” In the same vein, and illustrating the contrast with Europe 

nicely, for members of the U.S. marine corps the ‘lack of spiritual faith’ is considered as an element of 

instability.
2340

    

Presumptions on the relationship between morality and religiosity are therefore very different in the 

U.S. compared with highly secularized West-European contexts, in the former feeding into a disbelief 

of and intolerance of non-believers who are curiously regarded and questioned: ‘where does their 

morality derive from if not from religion?’ and ‘if your moral choices are not determined, at least 

influenced, by your faith, then (how) are you then a moral person at all?’ Ettorre writes that “Religion 

is most certainly a factor in shaping values and ethics, professionals agree.” She notes a business 

consultant as saying "If someone has religious beliefs, chances are they are a good worker," seeing this 

as making sense “when you think about it considering ‘explicit in most of the great religions is the 

sanctity of work.’”
2341

 In contrast in places like Belgium, religious commitments –especially if visible 
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 Alexandra Petri, ‘Wolf Blitzer’s awkward atheist encounter’ Washington Post  

http://www.washingtonpost.com/blogs/compost/wp/2013/05/24/wolf-blitzers-awkward-atheist-encounter/. 

2339
 Alexandra Petri, ‘Wolf Blitzer’s awkward atheist encounter’ Washington Post  

<http://www.washingtonpost.com/blogs/compost/wp/2013/05/24/wolf-blitzers-awkward-atheist-encounter/>; 

(“Once you notice it, you can’t un-see it. It’s not just those fish on people’s bumper stickers. It’s everywhere. 

TGIF. You can’t even be passive-aggressive and Southern without letting “Oh, bless your heart” work its way 

into the picture. “God Made a Farmer.” 711? Oh, thank Heaven. It’s so embedded.”) 

2340
 Blake Page, ‘The United States Marine Corps Officially Declares 'Lack of Spiritual Faith' as a Sign of 

Instability’ Huff Post . 
2341

 Ibid; Ettorre, Citing Laurie Beth Jones, a business consultant and author of Jesus, CEO and The Path: 

Creating Your Mission Statement for Work and for Life (Hyperion, 1995 and 1996). 

http://www.washingtonpost.com/blogs/compost/wp/2013/05/24/wolf-blitzers-awkward-atheist-encounter/
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through dress or other practices- are regarded with suspicion, with the prevalent questioning of the 

tolerance of Muslims and others who are resisting assimilation and seeking accommodation (‘you are 

asking us to tolerate you, but are you tolerant yourself?’).
2342

 

 

The talk of God is also a staple of the American English language such that it can claim an undeniable 

space in everyday public discourse, often unconsciously. In this sense again, the U.S. and the 

European case studies are very different.   

In such ‘faithful’ context, it is clear that protection for the non-religious, including reasonable 

accommodations –as also borne out by the case law discussed further- becomes a crucial aspect 

for the realization of freedom and non-discrimination in the workplace. 

 

This does not mean that incidences of religious intolerance are hard to encounter in the U.S. Yet, these 

are frequently dismissed as ‘marginal issues’ at best, making the step from being a religious nation to 

the idea of inclusivity and respect for religious freedom as inherent and natural. Amongst American 

scholars and commentators there is considerable pride in the robustness of religious freedom 

protection in particular for minorities in the U.S., which is contrasted with the situation elsewhere in 

the world, including in Europe. For instance, Martha Nussbaum sees the ‘dominant European 

tradition’ as one where religious minorities even if they are not persecuted, are nonetheless ‘expected 

to assimilate and conform’, which makes her advise European nations to ‘study and consider adopting 

the subtly different American conception [which prominently includes accommodation].’
2343

 More 

directly, she has stated ‘in the religion area I think it would be all to the good if Europe learned at least 

some lessons from the U.S. tradition.’
2344

  

                                                           
2342

 As illustration, see classic debate surrounding an opinion piece in Belgium on the headscarf. Safâa Achnak, 

“Aan al wie denkt mij te moeten bevrijden van mijn hoofddoek: mijn hijab belemmert mijn vrijheid niet, dat 

doen jullie”, Knack.be, 4 September 2014, http://www.knack.be/nieuws/belgie/aan-al-wie-denkt-mij-te-moeten-

bevrijden-van-mijn-hoofddoek-mijn-hijab-belemmert-mijn-vrijheid-niet-dat-doen-jullie/article-opinion-

275515.html. Achnak, a 22-year old psychology student defends her right to wear a headscarf, arguing the scarf 

is not limiting her freedom but instead the people who seek to ‘free’ her are limiting her. She also questions the 

Western concept of women’s liberation which ends up focusing in on women’s bodies rather than their 

capacities and intellect. In response various comments question her own tolerance, e.g. towards Jewish people, 

those who have abandoned Islam, etc. Other critiques are that she (presumed to be an immigrant) needs to adjust 

to the (wishes of the) majority ‘in a democracy’ (just as some commentators said they needed to do when in a 

Muslim country). 

2343
 Nussbaum, Liberty of conscience : in defense of America's tradition of religious equality, p. 25. 

2344
 Nussbaum, Liberty of conscience : in defense of America's tradition of religious equality, p. 25. See also 

Articles published by members of the USCIRF, e.g. Mary Ann Glendon, 'Western Europe versus religious 

freedom',  20 December 2012 arguing in unequivocal terms that religious liberty is under threat in Western 

Europe which is in ‘the Age of conformity'. The USCIRF is the U.S. Commission on International Religious 

Freedom, created by the International Religious freedom Act of 1998; based on the situation regarding religious 

freedom and equality, some countries are put on a ‘watch list’ and more closely monitored. 

http://www.uscirf.gov/countries-and-issues/uscirf-watch-list The existence of such organisation shows the 

importance of religious freedom for Americans both internally as well as in their foreign policy. Canada, and 

more recently the EU, have somewhat followed in the U.S. footsteps including the promotion of religious 

freedom in their foreign policy. 

http://www.knack.be/nieuws/belgie/aan-al-wie-denkt-mij-te-moeten-bevrijden-van-mijn-hoofddoek-mijn-hijab-belemmert-mijn-vrijheid-niet-dat-doen-jullie/article-opinion-275515.html
http://www.knack.be/nieuws/belgie/aan-al-wie-denkt-mij-te-moeten-bevrijden-van-mijn-hoofddoek-mijn-hijab-belemmert-mijn-vrijheid-niet-dat-doen-jullie/article-opinion-275515.html
http://www.knack.be/nieuws/belgie/aan-al-wie-denkt-mij-te-moeten-bevrijden-van-mijn-hoofddoek-mijn-hijab-belemmert-mijn-vrijheid-niet-dat-doen-jullie/article-opinion-275515.html
http://www.uscirf.gov/countries-and-issues/uscirf-watch-list
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Stanley Fish, another notable thinker in the area of religion in American society notes “the assertion, 

found everywhere in American cultural life, that differences are to be celebrated and embraced “ 

calling this the American “obsession with tolerance at all costs.”
2345

 

In the last chapter of her Liberty of Conscience (2008), Nussbaum treats five contemporary 

controversies ‘which stand out as focal points of public controversy’. For her, in the American context, 

these are: the pledge of allegiance, evolution, imagination, gay marriage and fear of Muslims.
2346

 With 

regard to the last controversy, she turns to the European situation, saying:  

“in much of the world people are currently in a state of panic over Muslim immigration and the alleged 

threat posed by observant Muslims and its traditional ways of life. To the great credit of the United 

States and its tradition of respect for visible expressions of difference, there has not been a widespread 

outbreak of anti-Muslim feeling here, and public leaders have strongly discouraged any facile equation 

between terrorism and Islam. In Europe, by contrast, an atmosphere of suspicion and fear has led to 

much intolerance and disrespect, and leading politicians are voicing a demand for imposed 

homogeneity.”
2347

  

 

First, there is the linkage between Islam and terrorism which she sees as being constructed differently 

in Europe. In the U.S. she notes  

“Most people seem to grasp the distinction between terrorists, who are criminals, and peaceful Muslims, 

and they do not, on the whole, suspect someone of being a terrorist simply because of being a Muslim –

perhaps not nearly as much as they suspect someone of being a criminal because of being African-

American.”
2348

  

 

Second, there is the clear contrast when it comes to the issue of distinctly Muslim dress: “there has 

been no massive public outcry against U.S. citizens, residents, and visitors who are Muslims; no 

public demand that they renounce their distinctive articles of dress; and no claim that their visible 

difference from others, should they refuse to dress ‘like everyone else,’ means that they are somewhat 

threatening or disloyal.”
2349

 The lack of widespread First Amendment litigation over the religious 

                                                           
2345

 Fish, ‘Marrying out of the Faith’(commenting on Naomi Schaefer Riley’s new book, “’Til Faith Do Us Part: 

How Interfaith Marriage Is Transforming America.” “According to Riley’s research — in 2010 she 

commissioned a large interfaith marriage survey — the interfaith marriage rate in the United States is 42 

percent.”) In this piece, Fish actually argues that religious differences  ‘touch  on something deep and 

immovable’ (as opposed the racial differences) and are underestimated in interfaith marriages.   

2346
 Nussbaum, Liberty of conscience : in defense of America's tradition of religious equality, p. 306 et seq. 

2347
 Nussbaum, Liberty of conscience : in defense of America's tradition of religious equality, p. 308. 

2348
 Nussbaum, Liberty of conscience : in defense of America's tradition of religious equality, p. 346. 

2349
 Nussbaum, Liberty of conscience : in defense of America's tradition of religious equality, p. 346. This is 

“despite some highly regrettable individual instances of assault against peaceful Muslims, and despite the 

undoubted existence of religion-based profiling in airports and other places of surveillance.” 
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rights of Muslims in America shows “the basic sanity of the U.S. situation concerning Muslim dress 

and other visible signs of Muslim difference.”
2350

  

Nussbaum sees three basic reasons for the difference between the U.S. and Europe when it comes to 

the treatment of visible signs of religious difference, prominent in the case of Muslim immigrants. 

First, this is primarily to be linked to the American history, experience and tradition in dealing with 

religious difference.  

“Our tradition has wisely seen that coercive assimilation involves a threat to conscience. By now we 

have deeply internalized this idea, so that it would seem to most Americans weird and tyrannical to tell 

someone that they can’t dress in a different way, or observe other commandments of their religion-in 

the absence of a compelling state interest.”
2351

  

  

On the other hand, the European approach has historically consisted in seeking “ethnic and stylistic 

homogeneity in the public square, and has viewed any divergence from the dominant style as 

threatening. Any group that does not seem ready to fit in looks subversive. This role was played by the 

Jews in the eighteenth century and is played by Muslims today. Like Jews, Muslims are not ready to 

give up their traditional religious attire simply because the majority think it weird. Some choose to 

assimilate, but others do not.”
2352

 Nussbaum, who herself converted to Judaism, bridges the 

contemporary treatment of Muslims with that of Jews in 18
th
 Century Europe, noting “a very common 

attitude” as being 

“they could have civil rights only if they would dress like everyone else and eat like everyone else and 

marry like everyone else. Conspicuous signs of their separateness –the yarmulke, the observance of 

dietary laws, separation in marriage- seemed like signs that the Jews did not want to be full citizens of 

the polity, and full and equal citizenship was understood to mean giving up those marks of difference, 

which, of course, didn’t mean living in a neutral way; it meant living in a Protestant (or, depending on 

                                                           
2350

 Nussbaum, Liberty of conscience : in defense of America's tradition of religious equality, p. 347, obviously 

there have been exception, of which Nussbaum notes one: a case of Florida woman who wanted to have her 

driver’s license picture while her face was covered but calls this and isolated and truly difficult case. On the 

other hand, one can note the lower success rate of Free Exercise cases brought by Muslims as show by Sisk et al 

Gregory C. Sisk and Michael Heise, ‘Muslims and religious liberty in the era of 9/11: empirical evidence from 

the federal courts’ 98 Iowa Law Review 248, infra. In her preface Diana Eck to A New Religious America: How 

a “Christian Country” Has Become the World’s Most Religiously Diverse Nation, 1997 (2002 Paperback), lists 

the many incidents of backlash and hate crimes against Muslims and Sikhs or anyone who looked ‘different’ 

after 9/11 which were part of a “larger nationwide wave of xenophobia.” But these were outweighed by 

responses of support, outreach and benevolence, she states. 

2351
 Nussbaum, Liberty of conscience : in defense of America's tradition of religious equality, p. 348. (“One 

reason was surely that the Americans had experienced the European way and didn’t like it.”) Nussbaum, here 

takes issue with the French ban on conspicuous religious dress in public schools, saying the law would surely not 

pass constitutional muster in the U.S. “The French ban on the headscarf and the yarmulke in the public schools 

would surely not survive a First Amendment challenge, even under the current post-Smith regime. The policy 

not only imposes a ‘substantial burden’ on people’s religious free exercise, it is also not even neutral, burdening 

Jews and Muslims in ways that Christians are not burdened.” Ibid, p. 351. 

2352
 Nussbaum, Liberty of conscience : in defense of America's tradition of religious equality, p. 348. 
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the locale, Catholic) way. This was anti-Semitism –less violent and more polite than the anti-Semitism 

of the twentieth century, but anti-Semitism all the same.”
2353

  

 

Second, she argues there is no real majority religion in the U.S. One can certainly disagree with this 

argument. On the other hand, one can add to it the fact that Islam in the U.S. is amongst others 

associated with the African-American struggle for equality and/or emancipation,
2354

 which add to 

already existing heterogeneity within the religion, and makes it somewhat different from a mere 

immigrant religion as it is in Europe.
2355

 A third reason Nussbaum refers to relates to the nature of 

nationalism in Europe:  

“European nationalism has typically relied on ideas of blood, soil, and belonging to defined nationhood, 

whereas America’s self-conception as nation has, like India’s, been political: a set of democratic 

commitments, not a single ethnic style, is what holds us together.”
2356

  

 

This inclusive patriotism then forms the glue holding together Americans of different backgrounds, 

ethnicities and religions, who need not give up prior identities to become American, in contrast to the 

European nationalism variant which seeks to forge exclusive loyalty to the new context (whether it be 

a country, or in the Flemish context, to the regional language and customs where immigrants are 

‘hosted’) Despite a seemingly contrast between the American tradition of accommodation and the 

European emphasis on assimilation, loyalty and singular identities linked to the new country of 

reception, it must be stated that the same anxieties do at times spark up in the American context as 

well (and vice versa there are movements for a more inclusive Europe), so that the situation is 

arguably not as black and white as Nussbaum portrays it. 

Also, despite a general favorable approach to people’s religious convictions and practices and the 

presence of religion in the public sphere in what is by and large still a religious nation, Neuhaus notes 

that “the role of religion and the democratization of public values have been problematised from the 

beginning of the American experiment.”
2357

 This started already with the debates on the first 

Amendment. More recently, issues with religious connotation or raising religiously motivated 

concerns, for instance in the context of the mandatory health care provisions in the U.S., have created 

polarized public debates. Adding a complicated layer, is the fact that cross-national intelligentsia is 

highly secularized and in some of the core public policy issues diverges in stance from the general 

public in the U.S., for instance surrounding the issue involving prayer in public schools and the 

legalizing of abortion as a constitutional right. Here, there has been polarization between activists who 

                                                           
2353

 Nussbaum, Liberty of conscience : in defense of America's tradition of religious equality, p. 348. 

2354
 Infra. 

2355
 Jane I.  Smith, Islam in America (Columbia University Press 1999). 

2356
 Nussbaum, Liberty of conscience : in defense of America's tradition of religious equality, p. 348. 

2357
 Neuhaus, p. 99. 
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make up vocal respective constituencies of the two major political parties, the ‘progressive’ Democrats 

(‘the American left’) and the conservative Republicans (the ‘American right’).
2358

 The optical 

polarization regarding issues where moral stances differ based on religiously motivated arguments (or 

the rejection of those by secular activists) may have been blown out of proportion since “[m]ost 

Americans are somewhat in the middle on the cultural issues being fought over by the activists, 

professing what Nancy Ammerman, an American sociologist, has called ‘golden-rule Christianity’-a 

somewhat vague and broadly tolerant form of religion.”
2359

 

Sketching the contours of what she sees as ‘the great American tradition’, Nussbaum draws on the 

work of Roger Williams (1603-1683),
2360

 a former Puritan leader who founded the colony of Rhode 

Island in the 17
th
 century and whose prolific writings on ‘the persecuted conscience’ influenced John 

Locke’s work (1683) and that of others.
2361

 But Williams’ views were hardly standard for his time, in 

fact he was light years ahead of his time. For instance, his important works (e.g. The Bloody Tenant of 

Persecution, 1644) recognized the rights of religious minorities in the U.S., including the Indian 

American tribes, at roughly the same time when the Treaty of Westphalia (1648) in Europe concluded 

the bloody religion wars with the principle of cuius region, eius religio.
2362

   

Religious liberty indeed lies at the core of America’s national identity,
2363

 with the story of the Pilgrim 

fathers’ coming over on the Mayflower seeking of religious freedom in the U.S. forming a central 

theme of its history and culture.
2364

 But this story of tolerance and freedom in the U.S. has known 

many blotches, from very early on
2365

.  

                                                           
2358

 It has been said that because of ethical issues, people from the lower or lower middle class vote republican 

even if on other fronts (e.g. the economy, the welfare state,…) a Republican vote can be seen as not in line with 

their interests. See Jonathan Haidt, “Why working-class people vote conservative,” 5 June 2012, The Guardian, 

http://www.theguardian.com/society/2012/jun/05/why-working-class-people-vote-conservative. (‘politics at the 

national level is more like religion than it is like shopping. It's more about a moral vision that unifies a nation 

and calls it to greatness than it is about self-interest or specific policies’) 

2359
 Berger, Davie and Fokas, Religious America, Secular Europe? A Theme and Variations, p. 12. 

2360
 Roger Williams himself became was one of the victims of the Puritan fervor, in that he was expelled from 

Massachusetts in 1636. http://www.loc.gov/exhibits/religion/rel01-2.html#obj019.  

2361
 see Nussbaum, Liberty of conscience : in defense of America's tradition of religious equality, p. 34 et seq. 

2362
 “the American tradition…We should not focus only on the eighteenth-century arguments of the framers, 

ignoring this prior, and distinctively American, tradition, quintessentially embodied in Williams’s The Bloody 

Tenent of Persecution (1644). [which he wrote while on a trip in England]” P.36.  

2363
 E.g. Eck, A New Religious America: How a "Christian Country" Has Become the World's Most Religiously 

Diverse Nation, p. 6 “the promise of religious freedom [is] so basic to the very idea and image of America.” 

2364
 The story of the ‘Pilgrims’ (a term later given to a group of separationists from the Church of England) who 

established in 1620 a successful English colony in Plymouth, Massachusetts, (the second successful English 

settlement after the founding of Jamestown, Virginia in 1607) after coming over on the Mayflower ship remains 

a central narrative in the history and culture of the U.S. The Pilgrims had fled persecution in England and lived 

in Leiden where they were tolerated, but they feared losing their cultural identity in a too libertine regarded 

Netherlands where they feared eventual cultural assimilation and extinction, and embarked on the American 

adventure after making arrangements with English investors. 

2365
 However, the provinces of Rhode Island, Pennsylvania (named after Quaker leader William Penn (1644-

1718)) and Maryland took progressive measures for the time to separate themselves from the (European) stance 

http://www.theguardian.com/society/2012/jun/05/why-working-class-people-vote-conservative
http://www.loc.gov/exhibits/religion/rel01-2.html#obj019
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Even if the Puritans and other religious minorities fled Europe for (fear of) persecution, they soon 

established or lend support to regimes which effectively advantaged themselves and persecuted 

(new/other) minorities);
2366

 indeed Nussbaum admits that “the Puritan settlers’ campaign to make 

themselves secure by denigrating and depriving the ‘pagans’ was a bad early sign of other 

persecutions to come.”
2367

 In its history America figures both as a religious refuge as well as a site for 

religious intolerance and persecution. 

 

Equality within the religious liberty tradition in the U.S. 

Yet the core of the ‘great American tradition of religious liberty’ relates to an equality which is 

hospitable rather than hostile to religion per se, which also explains the type of non-establishment as a 

fixture of the American approach to religion-state affairs,
2368

 with Nussbaum asserting that “[o]ur 

tradition has always been a minority-respecting and minority-protecting one, in theory at least, if not 

always in fact.”
2369

  

For instance, James Madison -regarded as the principal architect of the U.S. Constitution and U.S. Bill 

of Rights (‘the Father of the Constitution and of the Bill of Rights’)- opposed religious establishment 

not so much “by distain for religion or a desire to demote it to a lesser place in human life”, but rather 

–as a ‘devout and curious believer’- because of equality concerns since “establishments, however 

benign, create ranks and orders of citizens, defining the status of some as unequal to that of others.”
2370

  

Indeed, and in addition to seeking to advance religious equality,
2371

 Madison was a proponent of 

robust religious freedom, as van der Ven notes, and in 1776 Madison publicly (and successfully) 

                                                                                                                                                                                     
for religious uniformity in society and opened their doors to religious minorities. While Roman Catholics were 

welcomed in Maryland, arriving in 1634 on two ships, the Ark and the Dove, their fate changed after the 

Glorious Revolution of 1689 in England: the Church of England was also established in the colony and 

according to applicable English penal laws Catholics did not have the right to vote, hold office or worship freely. 

This only changed with the American Revolution. http://www.loc.gov/exhibits/religion/rel01-2.html. 

2366
 The Puritans may have been persecuted in Europe (they sought to purify the church of England from remains 

of Catholicism), but supported the “Old World theory” that emphasized that any given society should have 

religious uniformity. Once in a position of dominance and control in New England, they in turn started to 

persecute Quakers (or Religious Society of Friends) and other dissenters themselves. See 

http://www.loc.gov/exhibits/religion/rel01-2.html. (“Although the Quakers may have resembled the Puritans in 

some religious beliefs and practices, they differed with them over the necessity of compelling religious 

uniformity in society.”) A number of Quakers who returned after being banished received the death penalty. 

2367
 Nussbaum, Liberty of conscience : in defense of America's tradition of religious equality, p. 37.  

2368
 Despite the First Amendments non-establishment clause (for the federal level), however, various states in 

fact had established churches at the time to constitution was adopted, a situation which only progressively 

changed afterwards. Thus, even establishment was not necessarily and inherently un-American historically 

speaking. 

2369
 Nussbaum, Liberty of conscience : in defense of America's tradition of religious equality, p. 271. 

2370
 Nussbaum, Liberty of conscience : in defense of America's tradition of religious equality, p. 75. 

2371
 At the same time he objected to the term ‘toleration’ in the draft Declaration of Rights of Virginia, he also 

objected to the absence of the language of equality in the draft. van der Ven, p.  90. 

http://www.loc.gov/exhibits/religion/rel01-2.html
http://www.loc.gov/exhibits/religion/rel01-2.html
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objected to the word ‘toleration’ in the draft Declaration of Rights of Virginia drawn up by George 

Mason seeing this term as “too grudging, suggesting legislative grace rather than entitlement.”
2372

 

Religious freedom is regarded as the ‘first freedom’ and core to the American constitutional tradition 

of protecting minorities. However, this tradition:  

“has known many backslidings, when confronted with people whom the majority found more 

threatening than minorities with whom they had already learned to live. Perhaps the high-water mark of 

fearful religious discrimination was the period between 1850 and 1945, when our country received 

floods of immigrants from many nations. Their ethnic and religious traditions inspired anxiety: were our 

American traditions about to be subverted by aliens with different and possible antidemocratic, values? 

America was also spawning homegrown sects that seemed weird and potentially subversive.”
2373

  

 

The parallels between this ‘high-water mark’ in the U.S. and the current situation regarding the 

reception of Muslims in Europe has not escaped some commentators. Connor sees the situation in 

Europe as “remarkably similar to America’s reception of European Catholics (e.g. Irish, Italian) in the 

late nineteenth and early twentieth centuries. Not only was the American response racial and nativist, 

but there was also deliberate discourse surrounding the threat of Catholicism as deteriorating the 

Protestant hegemony in the United States.”
2374

 It was during this time that various U.S. states, such as 

Oregon,
2375

 Pennsylvania and Nebraska
2376

, adopted laws banning public school teachers from wearing 

religious clothing (having in mind priest collars and nun habits), laws which in 2009 –to many 

people’s surprise- were discovered as being still on the books.
2377

  

 

Connor puts the case of Muslims in Western Europe in a comparative, historical perspective. Like the 

Muslims in Europe today, Irish and Italian Catholics were once considered the immigrant ‘other’ in 

the U.S., and interestingly the issue of religious dress figured prominently in those debates as well. But 

                                                           
2372

 Also, “Toleration suggested hierarchy, as if it were by the blessing of the majority that the minority was not 

persecuted. That idea was going out, and the idea of human equality was coming in, with Madison in the 

vanguard.” See van der Ven, p. 90. 

2373
 Nussbaum, Liberty of conscience : in defense of America's tradition of religious equality, p. 176 (giving as 

examples of the religious minorities which produced anxiety: Mormon’s, Jehovah’s Witnesses, Roman 

Catholics.) 

2374
 Connor, p. 378. 

2375
 Allegedly, Oregon originally adopted the measure in the 1920s during an era of anti-Catholic sentiment, at 

the urging of the notoriously anti-Catholic Ku Klux Klan. See 

http://www.oregonlive.com/opinion/index.ssf/2009/08/seeing_beyond_the_hijab.html. 

2376
 In Nebraska in the 1980s a Sikh convert who wanted to don the turban in the classroom had lost a case 

against the 1920s law. Human Rights without frontiers International, Newsletter ‘Religious Intolerance and 

Discrimination,” 4 September 2009. 

2377
 Human Rights without frontiers International, Newsletter ‘Religious Intolerance and Discrimination,” 4 

September 2009. 
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there are important differences and this may largely relate to the question whether religion is seen as a 

‘bridge’ or rather a ‘barrier’ to immigrant integration.
2378

  

“The major distinction between this historical narrative in the United States and current conditions with 

immigrant Muslims in Western Europe is the cultural objection Muslims seem to have to the secular, 

European society, coupled with the states’ aim to prescribe and regulate immigrant adaptation rather 

than maintaining a more laissez-faire position for religious behavior.”
2379

 

 

As said, Martha Nussbaum adopts a very positive, aspirational perspective on the ‘American 

approach’ to freedom of religion in Liberty of Conscience. In Defense of America’s Tradition of 

Religious Equality (2008), one which she argues is all about giving everyone equal liberty to find 

meaning in life.  

“This is a country that respects people’s committed search for a way of life according to their 

consciences. This is also a country that has long understood that liberty of conscience is worth nothing 

if it is not equal liberty. Liberty of conscience is not equal, however, if government announces a 

religious orthodoxy, saying at this, and of that, is a religious view that the fines of us as a nation. Even if 

such orthodoxy is not course we can post, it is a statement that creates an in- group and an out-group…. 

The dominant American political tradition repudiates this style of thinking, so common in the world’s 

history.”
2380

  

 

The perspective she offers is meant first of all to counter the loud calls from evangelicals in the U.S. 

for emphasizing the religious –Protestant- identity (“a push to institutionalize Christian evangelical 

fundamentalism and its near relatives as our state religion.”)
2381

 Nussbaum argues these calls create in-

groups and out-groups of second class citizens. But –second- it also serves as a basis to critique 

developments in Europe. It may seem unfair to critique some European developments and stances 

based on aspirational U.S. ideals, especially ideals which -Nussbaum admits- are often trampled and 

disregarded. 

Also front and center to the America approach more broadly is the idea that the ‘naked public square’ 

is an impossibility, and this despite the non-establishment rhetoric. The most eloquent advocate for 

this argument, Richard John Neuhaus, wrote his ‘The Naked Public Square” in 1986, at a time when 

                                                           
2378

 Foner and Alba (2008) refer to the historical use of religion as a ‘bridge’ to immigrant incorporation in the 

United States as opposed to Europe, where as a secular place, religion is not necessarily seen as conducive to 

immigrant integration within the mainstream. Foner and Alba 

2379
 Connor, p. 394-395. 

2380
 Nussbaum, p. 2. However, a number of American practices or laws could also be critiqued based on this 

ideal template: e.g. the reference to God in the Pledge of Allegiance, on coins and bills, and various practices in 

the public political realm. Nussbaum also addresses those, also the tone there is less combative. Clearly, she has 

a preference for the American approach “When I contemplate these [French, Dutch, Italian] cases, I feel 

considerable pride in the U.S. tradition, which seems to me to have struck basically the right balance between the 

need for neutral institutions and the need of people of faith.” p. 14. 

2381
  Nussbaum, p. 5. “the story this book will tell is one in which religious fairness faces threats from both the 

‘right’ and the ‘left’, from arrogant secularism as well as from aggressively insular forms of Christianity.” P. 10 
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the ‘Godless’ Soviet regime was the antipode religious America could easily contrast itself to.
2382

 In 

this book, which still resonates in the U.S. almost thirty years later, a naked public square stands for 

“the exclusion of particularist religious and moral belief from public discourse.”
2383

 In the naked 

public square –which America is to avoid to prevent becoming like Russia, China or Europe – one 

cannot talk about God and every person who dares carrying his religion or worldview out of the 

private sphere and into the mainstream is seen as intolerant. Yet, the naked square is an impossibility 

since “the public square will not and cannot remain naked. If it is not clothed with the ‘meanings’ 

borne by religion, new ‘meanings’ will be imposed by virtue of the ambitions of the modern state.”
2384

 

Or otherwise stated: “When recognizable religion is excluded, the vacuum will be filed by ersatz 

religion, by religion bootlegged into public space under other names.”
2385

 Neuhaus notes that history 

shows too many examples of evil is done in the name of religion such as in the case of the religion 

wars in 17
th
 century Europe “and the memory to that devastation was a major factor in shaping the 

secularist doctrines of the eighteenth-century Enlightenment.” However, he argues [t]he case can be 

made that the great social and political devastations of our century have been perpetrated by regimes 

of militant secularism, notably those of Hitler, Stalin, and Mao. That is true, and it suggests that the 

naked square is a dangerous place.”
2386

 Thus, one could argue that equality between religions cannot 

be found in the exclusion of religions from the public space but rather in forms of accommodation 

towards all religions. 

With religious equality front and center in the American approach to religious liberty, it is not 

surprising that in the context of the Religion Clauses (the Free Exercise Clause and the Non-

Establishment Clause of the First Amendment to the U.S. Constitution) Nussbaum argues that 

‘equality is the glue that holds the two clauses together.’
2387

 This is despite the fact that the word 

‘equal’ (ultimately) does not explicitly figure in the clauses, the reason for this being:  

“the phrase ‘prohibiting the equal free exercise of religion’ would (a) be very odd, and (b) be much too 

weak, since Congress is not only debarred from partiality in restricting free exercise (restricting it 

unequally), it is debarred from all sorts and kinds of restrictions on free exercise….the text debars 

Congress from evenhanded restrictions of liberty as well as unfair ones, so the word ‘equal’ could not 

occur before the words ‘free exercise’.”
2388

  

 

                                                           
2382

 Neuhaus.  

2383
 Neuhaus, p. 89. 

2384
 Neuhaus, p. ix. 

2385
 Neuhaus, p. 80 “A literal example of the consistently denuded public square is, of course, Red Square in 

Moscow. Because it is in the nature of public squares not to remain naked, there is the sacred shrine of Lenin’s 

tomb…” Ibid, p. 88-89. 

2386
 Neuhaus, p. 8.   

2387
 Nussbaum, Liberty of conscience : in defense of America's tradition of religious equality, p. 104. 

2388
 Nussbaum, Liberty of conscience : in defense of America's tradition of religious equality, p. 104. 
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In light of the prominence of equality within the protection for religious freedom, the importance of 

the idea of accommodations can be appreciated since: 

“A (duly limited) right of accommodation/exemption seems necessary to make sense of the very idea of 

liberty of conscience, and, in particular, of equal religious liberty. …religious liberty involve[s] at least 

some individual rights of conscience against generally applicable laws.”
2389

  

 

Nussbaum defends this idea in the face of the common argument against exemptions to neutral laws, 

namely that for fairness reasons it is enough that “we have laws that are truly neutral, not targeting 

religion as such, or a particular religion,” an argument associated with John Locke as well Associate 

Justice Antonin Scalia as in the notable contemporary proponent of this strand of argument. Against 

this, she poses that we need to “acknowledge that laws passed by the majority can create unequal and 

asymmetrical burdens for minorities…”
2390

 and that “the understanding of [formal] equality used by 

the early anti-accommodationists is harsh and in a sense superficial, underrating or denying the 

damage done to conscience by majority laws that place asymmetrical burdens on minorities.”
2391

  

 

1.2.2. Religious kaleidoscope in the U.S.: the new pluralism and the rise of the nones    

 

Religion in America is between transition and continuity. America has always seen itself as a religious 

nation,
2392

 but more recently there have been developments which may mark a new era coming into 

play and changing the image of a Judeo-Christian nation into one resembling a “religious 

kaleidoscope.” Therefore, “[p]erhaps it is best to think of religious change in the United States neither 

as religious revival nor as secular decline but as somewhat like a religious kaleidoscope - as always 

changing in its forms.”
2393

 Contemporary religious change in the U.S. relates in part to the ‘new 

pluralism’ as well as more recently since the 1990s to the notable rise of the so-called ‘nones.’
2394

 

 

The new religious pluralism 

At mid-century, it was said that “[t]he outstanding feature of the religious situation in America today 

is the pervasiveness of religious identification along the tripartite scheme of Protestant, Catholic, 

                                                           
2389

 Nussbaum, Liberty of conscience : in defense of America's tradition of religious equality, p. 124.  

2390
 Nussbaum, Liberty of conscience : in defense of America's tradition of religious equality, p. 128. 

2391
 Nussbaum, Liberty of conscience : in defense of America's tradition of religious equality, p. 130. 

2392
 See e.g. Eck, A New Religious America: How a "Christian Country" Has Become the World's Most 

Religiously Diverse Nation, p.3. 

2393
 Roof, p. 183-193. 

2394
 For Roof, there are four major trends that are reshaping the religious landscape: the new pluralism, the new 

voluntarism, the new organizational structures, and the new spirituality. In the 1990s, the rise of the nones was 

not significant.  
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Jew.”
2395

 The U.S. was essentially a "Protestant-Catholic-Jewish" country. But starting the 1990s this 

no longer rang true: 

“This new pluralism is more global and brings traditions once thought of as alien right into American 

neighborhoods. Eastern mystical religious influence is a case in point. Twenty years ago the arrival of 

Transcendental Meditation, Hare Krishnas, and other mystical cults made news. Now such movements 

are no longer newsworthy. Another example is the growing Muslim presence in the United States: if 

present trends continue, there will likely be as many Muslims as Jews in this country by the end of the 

first decade of next century.”
2396

  

 

This new pluralism has formed the focal feature of Diana Eck, a Professor of Comparative Religion at 

Harvard Divinity School and founding Director of Harvard’s Pluralism Project.
2397

 Eck sees the U.S. 

as a Christian Country which has turned in to ‘the World’s most religiously diverse nation’ (no doubt a 

claim some may dispute, see infra) 

New waves of immigration lie at the root of the new pluralism, in particular in the form of the 1965 

Immigration and Nationality Act, which followed a year after (and came in the same spirit as) the 

Civil Rights Act of 1964.
2398

 This Act eliminated the quotas linking immigration to national origins. 

The immigration gate was much more restrictive under the Johnson-Reed Act of 1924: 

“since 1924 an extremely restrictive quota system had virtually cut off all immigration. Entry from Asia 

has always been extremely limited, beginning with the 1882 Chinese Exclusion Act. The scope of Asian 

exclusion expanded decade after decade to exclude Japanese, Koreans, and other “Asians” as well.” 
2399

   

 

In 1923, in United States v. Bhagat Singh Thind, the U.S. Supreme Court unanimously held that an 

Indian Sikh man was ineligible for naturalization.
2400

 With Asian-born immigrants unable to become 

citizens, the 1924 immigration law then barred from immigration anyone ineligible for citizenship, 

which meant all Asians.  

Post-1965 immigration constituencies look considerably different: Of the more than 15 million new 

immigrants who came to the U.S. in the three decades from 1960 to 1990, more than a third were 

                                                           
2395

 Will Herberg 1960, p. 56, referred to by Roof. 

2396
 Roof, p. 183-193. 

2397
 Eck, A New Religious America: How a "Christian Country" Has Become the World's Most Religiously 

Diverse Nation.  

2398
 One could thus argue the racial equality struggle within the U.S. paved the way for the new religious 

pluralism. 

2399
 Eck, A New Religious America: How a "Christian Country" Has Become the World's Most Religiously 

Diverse Nation, p. 6.  

2400
 Bhagat Singh Thind an Indian Sikh man who had served in World War I and sought to be naturalized under 

the Naturalization Act of 1906 which allowed white persons and persons of African descent to naturalize only; 

he argued that Indians were ‘white’ (and did not challenge the racial restrictions). The Supreme Court, drawing 

on a 1790 statute, unanimously declared Asians to be outside the range of ‘free white men’ who could become 

citizens/naturalized though. United States v. Bhagat Singh Thind, 261 U.S. 204 (1923). 

http://en.wikipedia.org/wiki/Case_citation
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Asian.”
2401

 Contrast this with the period 1880-1924, which brought over 20 million immigrants from 

Europe, but only 650,000 from Asia, 475,000 from Mexico, and 50,000 from Australasia.
2402

  

Nussbaum similarly refers to ‘an era of unprecedented religious diversity in America,’ noting that the 

two most rapidly growing religions in the us are Hinduism and Buddhism.
2403

 Even for a country with 

experience of how to manage religious diversity, the new ‘super diversity’ or ‘new pluralism’ (terms 

Nussbaum does not utilize) carries heightened challenges:  

“[p]ropositions that might have seemed the common ground of all the religions (the singleness of God, 

the concern of God for human beings, the very existence of a deity) are now newly divisive-not simply 

dividing religious people from atheists and agnostics, but defining monotheists from religious 

polytheists, and theists from members of non-theistic religions (Buddhism, Taoism, Confucianism, and 

in some interpretations Unitarian/ Universalism). Fairness is a tall order among so much diversity, and 

sensitive thought about apparently unproblematic statement is that we needed.”
2404

 

 

Adding to the magnitude and complexity of immigration is a new kind of dynamic, which can be seen 

as ‘transnationalism’, where “Many of the migrants who come to the United States today maintain 

strong ties with their homelands…They manage to live both here and there in all the ways that modern 

communications and telecommunications have made possible….identities become increasingly 

multilocal.”
2405

  

Subsequently, Eck sees the unprecedented religious diversity in the U.S. as the great challenge of the 

twenty-first century, as a shift from race to religion as the social issue of our times, saying:  

“Many Americans remain unaware of the profound change taking place at every level of our society, 

from local school boards to Congress, and in small-town Nebraska as well as New York City. How 

Americans of all faiths and beliefs can engage with one another to shape a positive pluralism is one of 

the essential questions – perhaps the most important question – facing American society. While race has 

been the dominant American social issue in the past century, religious diversity in our civil and 

neighborly lives is emerging, mostly unseen, as the great challenge of the twenty-first century.”
2406

 

 

The rise of the nones, and other developments regarding religious diversity 

                                                           
2401

 Eck, A New Religious America: How a "Christian Country" Has Become the World's Most Religiously 

Diverse Nation, p. 28. 

2402
 Eck, A New Religious America: How a "Christian Country" Has Become the World's Most Religiously 

Diverse Nation, p. 28. 

2403
 Nussbaum, Liberty of conscience : in defense of America's tradition of religious equality, p. 5. 

2404
 Nussbaum, Liberty of conscience : in defense of America's tradition of religious equality, p. 5. 

2405
 Eck, A New Religious America: How a "Christian Country" Has Become the World's Most Religiously 

Diverse Nation, p. 5.  

2406
 Eck, A New Religious America: How a "Christian Country" Has Become the World's Most Religiously 

Diverse Nation.  
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Data concerning religious affiliation can help illustrate some of the trends and contrasts discussed. The 

U.S. census does not ask questions about religion, but there are two reputable sources tracking 

religious diversity:
2407

 the NSRI/ARIS (National Survey of Religious Identification/American 

Religious Identification Survey ) conducted by CUNY and data from the Pew Research Forum.
2408

 

 

Table 6: Data on religious affiliation in the U.S. 

Data on religious affiliation in the U.S. 

NRSI 1990/ARIS 2001/
2409

ARIS 2008 Data from telephone interviews in 48 continental U.S. 

States (thus excluding Hawaii and Alaska) 

 

-The ‘pioneering’
2410

 1990 National Survey of 

Religious Identification (NSRI): 113,723 persons 

interviewed 

-ARIS 2001: 50,281 American residential households 

in 48 continental U.S. States.  

-ARIS 2008: 54,461 respondents in 48 continental 

U.S. States.  

 

Pew Research Forum Data from telephone interviews 

 

-in 2012: representative sample of 2,973 adults
2411

 

 

 

The American Religious Identification Survey (ARIS) 2008 collects data from separate telephone 

survey of small numbers of adults selected at random in the continental U.S.A (48 states).
2412

 

Respondents are asked to describe themselves in terms of religion with an open-ended question, and 

interviewers do not prompt or offer a suggested list of potential answers so that the focus is on the 

subjective, self-describing identification by respondents.
2413

  

 

                                                           
2407

 See discussion of the relative strength/ weaknesses in Nussbaum, Liberty of conscience : in defense of 

America's tradition of religious equality, p. 268-9. 

2408
 There are also other sources, e.g. a survey at adherents.com. 

2409
 The 1990 and 2001 studies were fully analyzed and reported in two books: Barry A. Kosmin and Seymour P. 

Lachman, One Nation under God: Religion in Contemporary American Society, New York, Harmony Press, 

1993; Barry A. Kosmin and Ariela Keysar, Religion in a Free Market: Religious and Non-Religious Americans, 

Ithaca, N.Y., Paramount Market Publishing, 2006. 

2410
 The 1990 National Survey of Religious Identification (NSRI) is said to be the most extensive survey of 

religious identification in the latter half of 20
th

 century America. 

2411
 http://www.pewforum.org/2012/10/09/nones-on-the-rise/ (‘a nationwide survey by the Pew Research Center, 

conducted June 28-July 9, 2012, using both landlines and cell phones, among a representative sample of 2,973 

adults’) 

2412
 Nussbaum critiques this source of religious diversity data, in part because –rightfully so- it is based on a very 

small sample and in only 48 of 50 states (when in fact Hawaii and Alaska which ‘do not count’ this way are 

home to large numbers of non-Christians) that is then extrapolated to the entire U.S. adult population. 

2413
 see table at https://www.census.gov/compendia/statab/2012/tables/12s0075.pdf. 

https://www.census.gov/compendia/statab/2012/tables/12s0075.pdf
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Table 7: Self-described religious Identification of Adult U.S. Population in 1990, 2001, and 2008 

 

Religious group 1990 (1,000)  2001
2414

 (1,000) 2008 (1,000)  

Adult population total 

 

175,440 207,983 228,182 

Christian total
2415

 151,225 159,514 173,402 

e.g. Catholic  46,004 (26.2%) 50,873 (24.5%) 57,199 (25.1%) 

e.g. Baptist 33,964 33,820 36,148 

e.g. Presbyterian 4,985 5,596 4,723 

e.g. Jehovah’s Witnesses 1,381 1,331 1,914 

e.g. Seventh-Day Adventist 668 724 938 

e.g. Mormon/Latter-day Saints 2,487 2,697 3,158 

Other religions total 

 

5,853 (3.3%) 7,740 (3.7%) 8,796 (3.9%) 

Jewish 3,137 2,837 2,680 

Muslim 527 1,104 1,349 

Buddhist 404 1,082 1,189 

Unitarian/Universalist
2416

 502 629 586 

Hindu 227 766 582 

Native American 47 103 186 

Sikh 13 57 78 

Wiccan 8 134 342 

Pagan n/a 140 340 

Spiritualist n/a 116 426 

Other unclassified 991 774 1,030 

No religion specified total 
(atheist/agnostic/humanist/no 

religion) 

 

14, 331 (8.2%) 29,481 (14.1%) 34,169 (15%) 

Refused to answer question 

 

4,031 (2.3%) 11,246 (5.4%) 11,815 (5.2%) 

 

Source: NSRI/ARIS
 2417

 

                                                           
2414

 http://www.gc.cuny.edu/CUNY_GC/media/CUNY-Graduate-Center/PDF/ARIS/ARIS-PDF-version.pdf 

2415
 Not all denominations of Protestantism are listed in this table, for the full table see 

https://www.census.gov/compendia/statab/2012/tables/12s0075.pdf (Baptist, Methodist/Wesleyan, Lutheran, 

Presbyterian, Pentecostal/charismatic, Episcopalian/Anglican, Mormon/Latter-day saints, Churches of Christ, 

Jehovah’s Witness, Seventh-Day Adventist, Assemblies of God, Holiness/Holy, Congregational/United Church 

of Christ, Church of the Nazarene, Church of God, Orthodox (Eastern), Evangelical/Born Again, Mennonite, 

Christian Science, Church of the Brethren, Disciples of Christ, Reformed/Dutch Reform, Apostolic. New 

Apostolic, Quaker, Full Gospel, Christian Reform, Foursquare Gospel, Independent Christian Church, 

denominational or protestant no denomination provided in answer)   

2416
 Unitarian Universalists have their historic roots in Protestantism but welcoming all people, e.g. those who 

identify with Atheism and Agnosticism, Buddhism, Christianity, Humanism, Judaism, Earth-Centered 

Traditions, Hinduism, Islam, and more… 

https://www.census.gov/compendia/statab/2012/tables/12s0075.pdf
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According to the American Religious Identification Survey (ARIS) of 2008, 76% of the American 

adult population was Christian (with Catholics 25% as the largest subgroup), minority faiths (e.g. 

Judaism, Islam, Buddhism, Hinduism) make up 4% and 15% was unaffiliated (and the remainder was 

unwilling to answer or left out an answer for some other reason). Under the second source (Pew 

Research Forum), the numbers are comparable: Christians amount for 76.5%, 13.2% was nonreligious, 

1.3% Jewish, 0.5% Muslim and 0.5% Hindu, amongst others.
 
According to the Pew Research Forum, 

Christians constituted 73% of the population in 2012 (down from 78% in 2007), other faiths 

constituted 6% in 2012 (up from 4% in 2007) while the unaffiliated/nones have grown to 19.6% in 

2012 while they constituted 15.3% in 2007, just 5 years before. 

This data can serve to highlight a number of observations and developments regarding religious 

diversity in the U.S. For instance, it is clear that the second religion to Christianity is Judaism, not 

Islam as it is in most European countries, with numbers here still being very modest in comparison to 

the Christian group. The percentage of Muslims thus is around 0,5%, indeed a very modest percentage 

compared to many European countries where Muslims often constitute around 5%, but the proportion 

is growing at a much steeper rate than Judaism. Buddhists roughly have the same number as Muslims 

in the U.S. and their numbers are growing just as steeply as Muslims. Also in the U.S. Islam is not 

seen as only an immigration-religion, since a large proportion of Muslims are (converted) African 

Americans. Instead, the diversity within Christianity is a crucial feature of American religious 

diversity. The data also shows considerable fluctuations amongst the variety of Christian/Protestant 

denomination (and the number of people supplying no denomination beyond ‘protestant’) as well as 

the fact that minority religions, e.g. Islam, Buddhism and Sikhism (but notably not Judaism), are 

growing. Nussbaum notes that Buddhism and Hinduism have grown rapidly since these numbers 

through immigration and a combination of immigration and conversion, respectively, while 

Christianity shows a small decline and Judaism a more marked decline. But the most significant 

feature in the highly religious context is the rise of the ‘nones’, i.e. the number of Americans who do 

not identify with a particular religion or belief (including humanism or atheism). The latter have risen 

from 8,2% in 1990 to 15% in 2008, thus almost doubling over 18 years.
 
Nones constitute one-fifth of 

the U.S. public and a third of adults under 30, the highest percentages ever recorded in the Pew 

Research Forum polls.
 2418 

One may think the rise of the nones signifies the U.S. is also heading towards secularization, but this 

need not be the case. Despite one in five Americans being religiously unaffiliated, “barely 2 percent of 

                                                                                                                                                                                     
2417

 See full table at https://www.census.gov/compendia/statab/2012/tables/12s0075.pdf ; this data is not 

collected by the U.S. Bureau of the Census, rather it is derived from the CUNY studies (NSRI 1990/ARIS 2001 

and ARIS 2008). (‘The Bureau itself is constitutionally precluded from such an inquiry into religion, and so has 

incorporated NSRI/ARIS findings into its official publication the Statistical Abstract of the United States since 

2003.” http://b27.cc.trincoll.edu/weblogs/AmericanReligionSurvey-ARIS/reports/ARIS_Report_2008.pdf, p. 3) 

2418
 See also http://www.pewforum.org/2012/10/09/nones-on-the-rise/ (‘a nationwide survey by the Pew 

Research Center, conducted June 28-July 9, 2012, using both landlines and cell phones, among a representative 

sample of 2,973 adults’) 

https://www.census.gov/compendia/statab/2012/tables/12s0075.pdf
http://b27.cc.trincoll.edu/weblogs/AmericanReligionSurvey-ARIS/reports/ARIS_Report_2008.pdf
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Americans identify as atheists.”
2419

 Many of those who do not identify with any strand of religion may 

still be ‘believers’ (two/thirds according to a Pew Research center poll conducted in 2012
2420

) in the 

sense that they believe in a God and hold certain moral stances which are rooted in the religion they 

were brought up in. What separates them from those under the Christian column may not be their 

beliefs, but their identification and their worship/practice.  

“In the last five years alone, the unaffiliated have increased from just over 15% to just under 20% of all 

U.S. adults. Their ranks now include more than 13 million self-described atheists and agnostics (nearly 

6% of the U.S. public), as well as nearly 33 million people who say they have no particular religious 

affiliation (14%).”
2421

  

 

So two-thirds of this growing group say they believe in God, but they are less religious as a whole 

taken by church attendance and the role religion plays in their lives. These nones are ‘non-seekers’, 

expressing no volition to find a ‘right Church/religion’ for them, but thinking “religious organizations 

are much concerned with money and power.” “The challenge to Christianity in the U.S. does not come 

from other religions but rather from a rejection of all forms of organized religion.”
2422

 The rise in 

numbers points to a ‘generational replacement’ (the gradual supplanting of older generations by newer 

ones). People in their thirties are three times more likely to be unaffiliated than people aged 65 and 

older, implying that their percentages will only be rising in the coming years.
2423

  

Diana Eck has called U.S. the most religiously diverse nation on earth.
2424

 But “[o]ften lost amidst the 

mesmerizing tapestry of faith groups that comprise the American population is also a vast and growing 

population of those without faith. They adhere to no creed nor choose to affiliate with any religious 

community.”
2425

 While all these numbers are estimates, based on a random survey of a limited number 

of U.S. adults, the rise of the nones may be derived from the data as the most significant development 

of the last few years in the U.S. religious diversity scene, overshadowing the (much more modest) 

                                                           
2419

 Petri, . 

2420
 See also http://www.pewforum.org/2012/10/09/nones-on-the-rise/ (‘a nationwide survey by the Pew 

Research Center, conducted June 28-July 9, 2012, using both landlines and cell phones, among a representative 

sample of 2,973 adults’) 

2421
 http://www.pewforum.org/2012/10/09/nones-on-the-rise/ 

2422
 http://b27.cc.trincoll.edu/weblogs/AmericanReligionSurvey-ARIS/reports/ARIS_Report_2008.pdf, p. 1. 

2423
 As far as their role in the American electorate, the Pew research study notes that “In the 2008 presidential 

election, they voted as heavily for Barack Obama as white evangelical Protestants did for John McCain. More 

than six-in-ten religiously unaffiliated registered voters are Democrats (39%) or lean toward the Democratic 

Party (24%). They are about twice as likely to describe themselves as political liberals than as conservatives, and 

solid majorities support legal abortion (72%) and same-sex marriage (73%).” See 

http://www.pewforum.org/2012/10/09/nones-on-the-rise/ 

2424
Eck, A New Religious America: How a "Christian Country" Has Become the World's Most Religiously 

Diverse Nation. 

2425
 http://www.gc.cuny.edu/CUNY_GC/media/CUNY-Graduate-Center/PDF/ARIS/ARIS-PDF-version.pdf, p. 

5. 

http://b27.cc.trincoll.edu/weblogs/AmericanReligionSurvey-ARIS/reports/ARIS_Report_2008.pdf
http://www.gc.cuny.edu/CUNY_GC/media/CUNY-Graduate-Center/PDF/ARIS/ARIS-PDF-version.pdf
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growth of immigration-derived or ‘foreign’ (i.e. non-Christian) religions.
2426

 The 2001 CUNY study 

regards this as a pattern in the U.S. ‘consistent with similar secularizing trend in other Western, 

democratic societies.”
2427

 But arguably differences remain with Western European countries including 

Belgium and the Netherlands. According to a 2012 Pew Research Forum study, religion is a ‘very 

important’ part of the life for 58% of the U.S. general public, ‘somewhat important’ for 22% and ‘not 

at all’ for 18%.
2428

 According to the 2008 American Religious Identification Survey (ARIS),
2429

 for 

9% of Americans religion was the most important thing in their lives (compared to 45% who said 

family was and 17% said money and career).  

 

In comparative context under the Pew religious diversity index, the U.S. is regarded to have a 

‘moderate’ level of religious diversity, ranking 68
th
 among a total of 232 countries and territories (but 

the study notes the U.S. would register as considerably more diverse if subgroups within Christianity 

were counted.) Christians still constitute a sizable majority of the 2010 U.S. population (78%). Of the 

seven other major religious groups, only the religiously unaffiliated claim a substantial share of the 

U.S. population (16%). All other religious groups combined account for about 5% of Americans.
2430

 

 

As discussed above, there are marked differences in the position of Islam as well as the treatment of 

Muslims in the U.S.  

The size and picture, or indeed color, of Islam in the U.S. differs from that in Europe. As said, the U.S. 

remains home to a small minority of Muslims, proportionally much lower than in many European 

countries where Islam forms the second religion in a highly secularized context. Also, where Muslims 

in Europe are often immigrants or offspring of immigrants from North-Africa or the Middle East, 

Islam in the U.S. is not merely an immigrant religion (although this does comprise the largest group of 

Muslim Americans); but indeed is also an important feature of segments of the African-American 

community where the religion was and is still seen to be an emancipating force.  

                                                           
2426

 Immigration from Latin America mainly contributes to Catholicism and Protestantism, see p. 8, CUNY study 

2001. 

2427
 p. 6. 

2428
 http://www.pewforum.org/2012/10/09/nones-on-the-rise/ For the group of unaffiliated/the nones: 14% stated 

religion was very important, 19% somewhat important and 65% said not all important. 

2429
 ARIS 2001 and ARIS 2008 followed and replicated the methodology used b y the ‘pioneering’ 1990 

National Survey of Religious Identification (NSRI) carried out at the 

Graduate Center of the City University of New York (113,723 persons interviewed) including the same 

unprompted, open-ended key question “What is your religion, if any?” See 

http://www.gc.cuny.edu/CUNY_GC/media/CUNY-Graduate-Center/PDF/ARIS/ARIS-PDF-version.pdf, p. 6. 

E.g. ARIS 2001 is based on a telephone survey of 50,281 American residential households in 48 continental U.S. 

States. http://b27.cc.trincoll.edu/weblogs/AmericanReligionSurvey-ARIS/reports/ARIS_Report_2008.pdf ARIS 

2008 is based on 54,461 respondents. 

2430
 http://www.pewforum.org/2014/04/04/global-religious-diversity/. 

http://www.pewforum.org/2012/10/09/nones-on-the-rise/
http://www.gc.cuny.edu/CUNY_GC/media/CUNY-Graduate-Center/PDF/ARIS/ARIS-PDF-version.pdf
http://b27.cc.trincoll.edu/weblogs/AmericanReligionSurvey-ARIS/reports/ARIS_Report_2008.pdf
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“voluntary immigration was only one of the ways in which Muslims arrives on the shores of ‘the 

promised land’ . Others came against their will, finding America as land not of promise but of bondage. 

These were the Muslims brought in the slave trade of colonial and post-colonial America. It is now a 

well-established fact that a significant number of black Africans brought to North America during the 

antebellum slave trade were Muslim…Some have even postulated that as many as 20 percent of African 

slaves were Muslim, but that estimate is probably high.”
2431

 

 

Black Muslim refer to the Islamic heritage of the ancestors of today’s African-Americans, who were 

brought to America as slaves. Thus, they see Islam as an important source of (original) identity away 

from the names, identities and Christian religion forced upon them by the white slave owners.
2432

  

“For many African American Muslims today, the presence of these Muslims in early American history, 

and their achievements both before being taken into slavery and while in bondage, have added a great 

deal to the sense of pride in being Muslim and of sharing in the long struggle for freedom that has 

characterized the black experience in America from its earliest days.”
2433

 

 

It is estimated some 40% of the current Muslim community in the U.S. is African-American, although 

Smith notes this is hard to verify:
2434

  

“That number includes followers of Imam W.D. Mohammed, members of other Sunni organizations, 

and those who belong to heterodox groups that adhere to some interpretation of Islam, such as Louis 

Farrakhan’s Nation of Islam or the Ansar Allah. The picture of American Islam is greatly complicated 

by the many sectarian movements that want to identify themselves as “Muslim,” an identification often 

seriously challenged by other Muslims.”
2435

 

 

Indeed, in the public imagery Islam in the U.S. is still associated amongst others with public figures 

such as famed athletes Mohammad Ali (Cassius Clay)
2436

, Kareem Abdul-Jabbar (Ferdinand Lewis 
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 Smith, Islam in America, p. 76. Some examples are Prince Ayub Ibn Suleyman Diallo, Bilali Mahomet, and 

Kunta Kinte of Senegambia, the last being documented in the popular novel/tv series ‘Roots’. 

2432
 Smith, Islam in America, p. 77, noting that only few Muslim slaves were able to continue practice Islam 

under slavery, often in secrecy. Some faced harsh punishment for daring to practice/pray publicly. 

2433
 Smith, Islam in America, p. 77. Smith quotes a recent convert as saying “This was the culture which was 

stripped from us, along with the language and religion. Most critically, the religion of Islam was taken from us 

through slavery.”  

2434
 Smith, Islam in America, p. xiii. 

2435
 Smith, Islam in America, p. xiii. The case of the Nation of Islam is a case in point, with some obvious 

conflicts between traditional Islamic teachings and the doctrines promoted by Elijah Mohammed in the ‘racist 

American context’. “Islam also prides itself on the recognition fostered since the days of Prophet Muhammad 

that all people and all races are equal before God. The NOI teaching that whites are descendant from the devil 

obviously contradicts this essential Muslim egalitarianism. An elaborate NOI mythology supports the 

identification of whites as evil and blacks as the chosen people of Allah….This affirmation of the strength and 

goodness of blackness and the weakness and moral degeneration of whiteness was a powerful message for 

blacks who had been weaned in the culture of white supremacy.” See Smith, Islam in America, p. 83 et seq. 

2436
 Smith, Islam in America, p. 193-194. (In 1967 Ali refused to serve in the Vietnam War because he said to be 

a minister of Islam, which lead to the suspension of this boxing license)  
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Alcindor, which he saw as his slave name) 
2437

 and important civil rights figure Malcolm X. (also; El 

Hajj Malik El Shabazz).
2438

 In the figure of Malcolm X., the civil rights struggle in the 1950s and 

1960s became infused with Islam as emancipating power. 

In 2001, an estimated 4,000 Muslims were serving in the U.S. army, most of them African-Americans, 

others Arab-American, Asian-American and also white converts. Muslim duty chaplains in the army 

are also of recent date; in 1993 there were none amongst the 3,150 chaplains, in 2011 there were 9.
2439

  

 

In any case, it is clear that there is great heterogeneity within “American Islam” and in particular the 

important differences between the level and modes of practice between the various Muslim American 

groups: for instance, where in the Nation of Islam, Islam is seen as an assertive emancipator force 

countering the white supremacy, many immigrant Muslim communities consider themselves mainly 

Muslim by heritage or cultural affiliation rather than being strict practitioners/observant of the various 

practices including mosque-attending. 

 

1.2.3. Other relevant U.S.-Europe differences regarding employment policies and social welfare 

 

Considering this research brings together two topics from different spheres –religion, on the one hand, 

and employment, on the other hand – besides the differences in the area of religion, differences related 

to labour and social protection merit a discussion as well since general employment protections can 

affect considerably how religious employees are treated in the workplace.  

Indeed, the vastly different labour system in the U.S. and in Continental Western Europe is relevant to 

this topic, despite the focus of this research remaining on one form of legal protection for employees, 

namely protection against discrimination and freedom of religion. 

The infamous ‘American exceptionalism’ to international law explains that references to international 

human rights instruments are far and few in U.S. law, including in the area of labour law.
2440

 ILO 

standards, OECD guidelines or the ICCPR are largely dormant in the U.S. domestic legal system. 

Also, the U.S. has ratified only a modest number of ILO’s 186 conventions (14) and only 2 of the 8 

core conventions (in particular, ILO Convention nr. 111 on non-discrimination has not been ratified). 

What is the case with international law, is largely also the case with human rights law in employment 

contexts: “Most lawyers, legislators and judges in the United States ignore international law and look 

                                                           
2437

 Smith, Islam in America, p. 197-198.  

2438
 Smith, Islam in America, p. 85-89. 

2439
Corey Kilgannon, ‘Muslims in Gray’ New York Times  

<http://www.nytimes.com/2001/11/25/nyregion/muslims-in-gray.html> . 

2440
 See Compa, who writes that this exceptionalism “is deeply rooted in American legal discourse and culture.” 

See generally M. Ignattief (ed), American Exceptionalism and Human rights, Princeton 2005. (In the 

introduction, the editor identifies three main types of exceptionalism: exemptionalism, double standards, and 

legal isolationism). 
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instead to the U.S. Constitution for fundamental rights. But even in this national context, ideas of 

fundamental rights for workers are often lacking.”
2441

  

American exceptionalism is apparent in different areas of labour law such as working time 

regulations,
2442

 where -as Compa writes- the U.S. approach stands alone:  

“The universal term used by workers in the United States for overtime pay is ‘time-and-a-half’. Time-

and-a-half after 40 hours is the only substantive overtime requirement under US labour law [the Fair 

Labor Standards Act (FLSA) of 1938]. The United States is practically unique in the world in not 

having any legislated limits on overtime work (except in specialised occupations like airline pilots and 

long-distance truck drivers)….Employers can terminate workers who refuse overtime in any amount- 

incidental, reasonable, excessive or intolerable. Only workers with a collective bargaining agreement 

can limit of condition overtime demands.”
2443

 

 

But the at-will system of employment in the U.S., the default rule for most employment positions 

which is highly deferential to employers and fits in a neo-liberal market model, is perhaps the most 

crucial feature of U.S. employment law in comparative context. With regard to (formal) job protection, 

the U.S. and the Netherlands may be polar opposites. Most employees in the U.S. are engaged in at-

will employment, meaning that they can be dismissed on the spot for any or no reason besides the 

employer’s whim. Of course, there are limitations, most notably in civil rights protection, so that 

dismissals cannot be discriminatory.
2444

 But besides this, there are few limitations to the employer’s 

freedom to dismiss whomever and whenever he wants. Being employed at-will under state-level 

common law doctrine for employees “means that employers can dismiss them at any time for any 

reason not prohibited by law, such as anti-discrimination statutes….workers not covered by collective 

bargaining agreements do not have the protection of a ‘just cause’ standard for discipline or dismissal, 

because at-will is the default rule in the American employment law system.”
2445

 The considerable 

                                                           
2441

 Compa, p. 298. 

2442
 For an overview of overtime regulations in the US: M. Linder, Moments are the elements of profit: overtime 

and the deregulation of working hours under the Fair Labor Standards Act, 2000 Fanpiqua press.  

2443
 Compa, p. 312. 

2444
 and also, indirectly, the unemployment insurance arrangement can be a disincentive to easily dismiss 

employees since in case the employee files for and receives unemployment, the employer could face higher 

taxes. Explaining the disincentive to lay off workers through the unemployment insurance system, see p. 16-17 

Upjohn paper (“The tax rates levied on the base are experience rated at the level of the employer, meaning that 

each employer’s tax rate depends on the extent to which that employer has laid off workers who have received 

UI benefits (USDOL 2012, chapter 2). Experience rating was one of the hallmarks of the UI law in 1935, and it 

remains a unique feature of the U.S. system. It was originally touted as a way to distribute the cost of UI 

equitably among employers and to discourage employers from laying off workers (Blaustein 1993). To 

implement experience rating, the same administrative records used to determine a claimant’s monetary eligibility 

are used to identify the claimant’s base period employer and to “charge” the benefits paid to each former 

employee back to the “responsible” employer.) Besides these legal reasons, there are obviously important non-

legal reasons to treat staff fairly. 

2445
 Compa, p. 295-296; also J.  Stieber, ‘Protection against unfair dismissal: a comparative view’ 3 Comparative 

Labor Law Journal 229.  
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room for employer discretion in dismissal decisions in the U.S. can be contrasted to the Netherlands 

where there is an elaborate system of protection against dismissals in case of permanent labour 

contracts which is procedurally as well as substantively demanding for employers.
2446

 Article 6 of the 

Dutch Decree on Labor Relations of 1945 provides that the permission of the Minister of Social 

Affairs and Employment must be obtained before an employment relationship may be ended. This is 

the regime of dismissal permits (Ontslagtoestemming via UWV; ontslagvergunning).
2447

 Such 

dismissal permit is not required for certain –limited- categories of employees and in some situations, 

such as in case of mutual agreement to terminate the contract, when a temporary contract comes to an 

end (thus temporary contracts via an employment agency are not subject to the demanding dismissal 

permit procedure), during the initial trial period (proeftijd),
2448

 and when an employee is justifiably 

dismissed for urgent reasons with immediate effect (terecht gegeven ontslag op staande voet; 

summary termination).
2449

 An employee can ask for the annulment of his or her dismissal within 6 

months in case no permit was obtained by the employer and the employer can also (to be on the safe 

side) request a ‘permit for as far as legally required’ ('ontslagvergunning voor zover rechtens vereist'). 

However, in general cases such permit is required and a standard procedure must be followed. There 

are two grounds for obtaining a dismissal permit from the UVW and the employer must make a choice 

between the two; first, for (business) economic reasons (‘bedrijfseconomische redenen’), for instance 

in case of a reorganization, closing down or relocation; and second, for grounds related to the person 

(‘persoonsgelegen gronden’), such as inadequate functioning on the job, faulty or neglectful behavior, 

breach of trust between the parties, and interestingly also in case of a conscientious objection to 

certain job tasks. In making the assessment, the UVW is also to take into account Equal Treatment 

legislation, even if the employee can also raise the question before the ETC/College.
2450

 In case the 

permit is issued, the employer can go ahead (and has at most 8 weeks time) and dismiss the employee, 

                                                           
2446

 The employee has the legal right to end the contract without a procedure but he must respect the legal and 

agreed period, which is usually a minimum of one month's notice. Both employer and employee have the right to 

go to court and ask for the dissolution of the permanent labour contract. 

2447
 Buitengewoon Besluit Arbeidsverhoudingen 1945 (Decree on labor Relations of 1945), article 6 contains the 

general duty for employers to obtain such permit from the UVW prior to dismissing an employee; Article 9 

states that a dismissal without such prior permit is annullable within 6 months. For a general explanation of the 

system, see  

https://www.werk.nl/werk_nl/werknemer/meer_weten/ontslag/ontslagprocedureviacwi/ontslagtoestemmingcwi. 

The other option is to have the employment contract dissolved before the kantorrechter; there are proposals to 

alter the system of dissolution before the subdistrict judge (kantonrechter) somewhat, starting 1 July 2015: see 

http://www.ploum.nl/doc/het-nieuwe-ontslagrecht:-ontbinding. 

2448
 See article 6.2.b Buitengewoon Besluit Arbeidsverhoudingen 1945. 

2449
 See article 6.2.a Buitengewoon Besluit Arbeidsverhoudingen 1945. 

2450
 

https://www.werk.nl/werk_nl/werknemer/meer_weten/ontslag/ontslagprocedureviacwi/nieteensmeteenbeslissing

vancwi#d509498e28 (‘ongelijke behandeling: “UWV moet bij ontslagaanvragen ongelijke behandeling 

voorkomen. Is er volgens u wel sprake van ongelijke behandeling, dan kunt u dit voorleggen aan het College 

voor de Rechten van de Mens. Het College kan daarover een uitspraak doen.”) 

https://www.werk.nl/werk_nl/werknemer/meer_weten/ontslag/ontslagprocedureviacwi/ontslagtoestemmingcwi
https://www.werk.nl/werk_nl/werknemer/meer_weten/ontslag/ontslagprocedureviacwi/nieteensmeteenbeslissingvancwi#d509498e28
https://www.werk.nl/werk_nl/werknemer/meer_weten/ontslag/ontslagprocedureviacwi/nieteensmeteenbeslissingvancwi#d509498e28
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giving him or her the applicable period of notice.
2451

 In case the permit is denied (which the UVW 

regularly does), the employer cannot appeal the decision
2452

; it can however in case the situation 

changes try the procedure again or go to a subdistrict judge (kantonrechter) to obtain a dissolution 

(ontbinding) which is granted in case of weighty/important reasons (‘gewichtige reden’), usually 

immediately without a notice period.
2453

 

At-will employment as default rule makes the United States stand rather solitary “among 

industrialized nations ….not providing statutory protection against unfair dismissal for all 

employees,”
2454

 thus forming a clear instance of ‘American exceptionalism’ in the area of employment 

protection. Aggravating the situation for many workers is the fact that union protection is in a dire 

state in the U.S. Union density was already low but has decreased further with 12.4% of wage and 

salary earners being unionized in 2008, compared with 35% in 1950s and 20% in the 1980s. Fierce 

employer resistance goes out against trade unions, and many millions of ‘at-will’ employees are 

unrepresented.
2455

 What’s more, some categories of workers can be prevented from forming trade 

unions and bargaining collectively (Compa lists amongst others agricultural workers and employees of 

religious organisations, anyone labeled as ‘manager’ or ‘supervisor’, etc.).
2456

   

Using OECD and other data,
2457

 Alesina et al. illustrate that in terms of labor regulation and 

protection, the U.S. “scores lower (often much lower) than the European average.” Even if there 

remains considerable variations within Europe, the U.S. and (continental) Europe appear to be the two 

polar extremes, with other OECD countries such as Japan, Canada, Australia, New Zealand finding 

themselves somewhere in the middle. According to an index compiled by OECD on various labor 

market policies protecting workers in the workplace (with the minimum score being zero and the 

                                                           
2451

 The period of notice is often mentioned in the employment contract or CAO; otherwise it is 1 month 

(employment less than 5 years), 2 months (5 to 10 years employment); 3 months (between 10 and 15 years); 4 

months (15 years or more). 

2452
 See article 6.10 Buitengewoon Besluit Arbeidsverhoudingen 1945 (“Tegen beslissingen van het 

Uitvoeringsinstituut werknemersverzekeringen inzake het verlenen van toestemming op grond van het eerste lid 

staat geen beroep open bij het College van Beroep voor het Bedrijfsleven.”). When the permit is issued, the 

employee cannot appeal that decision either though. 

2453
 There is also no appeal possible in case of denial of such dissolution, but a new proposal would seek to 

change that. http://www.ploum.nl/doc/het-nieuwe-ontslagrecht:-ontbinding.  

2454
Stieber. 

2455
 See Compa, p. 295. 

2456
 There have been proposals to improve the legal situation of unions in the U.S., for instance through the 

Employee Free Choice Act proposed in 2009, but this has not been adopted. Epstein, an advocate for minimal 

legal regulation/libertarian, argued vehemently against it in his book The Case Against the Employee Free 

Choice Act, http://www.americanprogressaction.org/issues/labor/news/2009/03/11/5814/the-employee-free-

choice-act-101/ 

2457
 Alberto Alesina, Edward  Gleaser and Bruce Sacerdote, Why doesn't the U.S. have a European-style welfare 

system? (NBER Working Paper Series, 2001) Table 2.6 referring various measures of employment protection 

indices and regulations, as assembled by Nickell and Layard (1999) and Nickell (1997). 

http://www.ploum.nl/doc/het-nieuwe-ontslagrecht:-ontbinding


 579 
 

maximum being 10) the U.S. received a score of zero.
2458

 For instance, with regard to employment 

protection (with a score of 20 refers to the strictest protection.) the U.S. gets the much-saying score of 

zero; also regarding annual leave and unemployment compensation, the U.S. score points to the lowest 

level of workers’ protection.
2459

 

 

Perhaps because of this situation, reliance on discrimination protection in the U.S. becomes even more 

crucial since it remains as the legal instrument employees can draw claims from. Indeed, the midst of 

unbridled employer discretion in hiring and firing employees at-will or indeed at whim, the existence 

of anti-discrimination safety can appeal only that much more to certain employees.
2460

  

The relationship between discrimination law and labour law is generally different in an at-will system 

compared with a system where there is substantial alternative ‘baseline’ employment protection: “for-

cause employment is the background norm that shapes other aspects of workplace regulation.” In the 

latter it is argued that “the norm against discrimination [is seen] as a natural extension of a general 

package of employee-rights protections …[and] The norm against discrimination fits comfortably with 

the … many limits on employer discretion, which function to protect the rights of employees to job 

security and liberty in the workplace.”
2461

  

Under this perspective, in Belgium and the Netherlands, non-discrimination law and human rights in 

the workplace may thus be seen as a natural extension of the various other forms of job security, while 

in the U.S. the at-will employment rule makes of the Civil Rights protections a considerable exception. 

Even if on an abstract level the ‘extension argument’ may seem appealing, one can argue that in 

practice the U.S. system is much more versed in employment discrimination litigation. In part this 

relates to the years of experience with such protections, but it may also be because other more general 

baseline employment protections are missing. Suk sees another difference in effect which puts the 

U.S. system in a better light. Suk argues that in systems with higher employment protection “although 

the law prohibits discrimination in hiring as well as disciplining and termination, the focus is on the 

protection of incumbent employees, rather than potential employees.”
2462

 The latter observation can be 

linked to the position of vulnerable minority workers versus more established workers in Belgium and 

the Netherlands. 

                                                           
2458

 Alesina, Gleaser and Sacerdote, Column 1 (OECD index labor protection). 

2459
 Alesina, Gleaser and Sacerdote 

2460
 Suk notes that “In the early days of Title VII, some American labor and civil rights scholars believed or 

hoped that Title VII would be extended to encompass general job security protections for all workers … But to 

the dismay of many critics of employment at will, no universal ban on arbitrary discharge has emerged.” Suk, p. 

79-80. For a defense of the American at-will rule, see also: Susan L. Catler, ‘The Case against Proposals to 

Eliminate the Employment at Will Rule’ 5 Berkeley J Emp & Lab L 471 

2461
 Suk, p. 85(discussing the French labor law example, contrasting it to the U.S. at-will universe; the same 

argument applies for Belgian and Dutch labour law). 

2462
 Suk, p. 85. 
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Scholars have argued that a high degree of protection against dismissal may not always be in the best 

interest of minority employees, an argument sometimes tagged on to economic efficiency 

arguments.
2463

 First, there are economic incentives in play: under an at-will system, employers need 

not worry that conjunctional or organizational changes will render the employee obsolete, and since 

they can easily dismiss staff, the argument is that they may be more willing to hire workers in the first 

place.
2464

 Second, employment protection, including the Dutch protection in case of termination of 

contracts of employment (signed for indefinite periods) is not universal and is protectionist –at least in 

effect if not in ideology- since it advantages more established (white) workers who benefit from the 

protections. Indeed, in the Dutch case the various exceptions apply disproportionately to minority 

workers, who oftentimes are engaged in temporary (interim) or fixed-term contracts. In fact, when 

employers are ‘unfamiliar with the work ethic’ of minority workers and hesitant to hire them,
2465

 in a 

system with advanced termination protection they may be inclined against hiring minorities or only 

offering temporary or fixed-term contracts. This is a complex discussion, since one cannot deny that a 

floor of rights through general labour law protection will be in the benefit of most, if not all, workers. 

It may not be a smart trade-off for minority worker advocates to push for more leveled employment 

protections for all workers by bringing ‘general’ standards down, but certainly the discriminatory 

effects of ‘general’ employment standards should not remain unacknowledged and can be used as an 

effective lever to advance specific protections for those left out from general protections. 

 

Besides differences in labour law, the U.S. is home to a vastly different social welfare model
2466

 

compared to the European social model (which itself knows various distinctions see infra Part IV 

distinguishing the Nordic model, the Continental model, the Anglo-Saxon model and the 

Mediterranean model). While unemployment benefits do exist in the U.S.,
2467

 benefits are not only 

seen as preventing and alleviating the distress and hardship caused by unemployment but as important 
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 Suk, p. 73 et seq. 

2464
 “‘Just cause’ means that you can't fire someone for arbitrary reasons--you can't fire someone simply because 

you personally find him annoying, awkward, or humorless. This will heighten the employer's mechanisms for 

avoiding a bad hiring choice. … Forcing employers into a lifelong commitment with anyone they hire makes the 

initial hiring decision more and more like choosing a marriage partner or adoptive family member.” Suk, p. 99. 

2465
 E.g. in Belgium, Studiedienst, VDAB talks of  ‘koudwatervrees’ [fear of getting their feet wet] amongst 

employers, and in the Netherlands, Blok, supra. 

2466
 Redistributive policies include not only labour market policies, but also welfare policies. See Alesina, 

Gleaser and Sacerdote 

2467
 For an elaboration, see W.E. Upjohn Institute for Employment Research; researching the causes and 

consequences of unemployment, see  http://www.upjohninst.org/;Stephen A. Woodbury, Unemployment 

Insurance (Upjohn Institute Working Paper 14-208, 2014), 45 pp. Unemployment insurance is unique among 

American social programs: each of the 50 states (plus the District of Columbia, Puerto Rico, and the Virgin 

Islands) finances and administers its own program, but does so under federal guidelines and oversight. 

Accordingly, UI differs from other social insurance programs like Social Security, which is national, and 

Workers’ Compensation, which has individual state programs with no federal involvement. There are marked 

differences among the states in program eligibility, benefit generosity, and program solvency. 

http://www.upjohninst.org/
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disincentives to work.
2468

 This has resulted in an underdeveloped unemployment insurance system 

with many requirements which disqualifies
2469

 large segments of American workers from relatively 

meager benefits,
2470

 which in most U.S. states only last up to 26 weeks.
2471

  

The expansion of this unemployment insurance system is unlikely to occur in the near future at the 

state level,
2472

 but at the federal level policy has stepped in at times of recession increasing the 

duration up to 99 weeks.
2473

 In fact, since the mid 1990s, U.S. social policy has increased the 

expectation that earnings will be the main source of income for non-elderly adults and their 

dependents, even when their earnings capacity is limited.”
2474

 

Harvard economist Alesina and his colleagues
2475

 have argued the main reason for this 

underdevelopment of the unemployment insurance system and the ‘major reason for the absence of an 

American welfare state’ lies in ‘America’s troubled race relations,’ particularly racial disparities in 

unemployment. The perception of blacks (vivid in the image of the so-called ‘welfare queen’) being an 

important barrier to political initiatives to expand the system.
2476

  

                                                           
2468

 Woodbury, p. 32 “the basic idea of optimal UI is straightforward. UI yields benefits to recipients in the form 

of consumption-smoothing, which depend in turn on a worker’s degree of risk aversion (Gruber 1997), but UI 

also entails social costs because it creates disincentives to work (for a review of empirical estimates, see Decker 

1997). 

2469
 “because of eligibility requirements for a sustained ‘attachment’ to the labour force, fewer than half of 

employed workers actually receive weekly unemployment benefits.” (Compa, p. 313) See also Upjohn Institute: 

“One consequence of UI eligibility rules is that most unemployed individuals do not receive benefits. New labor 

force entrants and re-entrants typically have insufficient earnings to qualify, the conditions under which many 

workers leave employment disqualify them, and others are not able, available, and seeking reemployment 

(ACUC 1996, chapter 4; Wandner and Stengle 1997). The percentage of unemployed individuals who received 

UI benefits—the UI recipiency rate—was about 35 percent averaged over 2009–2011. 

2470
 In 2012, the maximum weekly benefit was below $300 in six states (Alabama, Arizona, Florida, Louisiana, 

Mississippi, and Tennessee). It was above $500 in six others (Connecticut, Hawaii, Massachusetts, New Jersey, 

North Carolina, and Rhode Island). Woodbury. 

2471
 In eleven “uniform duration” states (Illinois and New York alone among the ten largest), all eligible 

claimants may receive up to 26 weeks of benefits. In all other states, potential benefit duration varies with base 

period earnings. Woodbury. 

2472
 Woodbury, “In short, a distaste for payroll taxes and concerns about the work disincentives associated with 

UI—the unemployment created by UI, as Feldstein (1976) called it—seem to dominate at the state level.” It is 

also unlikely that a nation-wide system would replace the state system: “However troubled the existing federal-

state UI system may be, both financially and administratively, it seems likely to continue intact.” 

2473
 “Federal UI policy, in contrast, has moved toward funding longer benefit durations in recessions 

(culminating in the 99-week durations under EUC08) and encouraging looser eligibility requirements (through 

the UI Modernization incentives). Recent reductions in regular state benefit durations in some states can be seen 

partly as a response to Congress’s willingness to step in and finance emergency extended benefits whenever the 

labor market is weak.” 

2474
 Woodbury, p.  24. (“Congress made this expectation clear by greatly expanding the Earned Income Tax 

Credit effective 1994 and replacing Aid to Families with Dependent Children with Temporary Assistance for 

Needy Families effective 1997 (Decker, Gustafson, and Levine 2001).) 

2475
 Alesina, Gleaser and Sacerdote. See also Alberto Alesina and George-Marios Angeletos, ‘Fairness and 

Redistribution’ 95 The American Economic Review 960 

2476
 Alesina, Gleaser and Sacerdote, Why doesn't the U.S. have a European-style welfare system? ‘Within the 

US, race is the single most important predictor of support for welfare.’ 
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“Racial fragmentation in the US and the disproportionate representation of minorities among the poor 

has clearly played a major role in stopping rich-poor redistribution within the US, and, indeed, across 

the world racial cleavages seem to serve as a barrier to redistribution. This history of American 

redistribution makes it quite clear that hostility to welfare comes in part from the fact that welfare 

spending in the US goes disproportionately to minorities. Also Americans dislike redistribution because 

they feel that people on welfare are lazy. Europeans feel that people on welfare are unfortunate. Apart 

from the fact that in the US there is indeed a higher connection between effort and earnings than 

Europe, we don't know what explains these differences in beliefs.”
2477

 

 

Also when it comes to redistributive policies in general (both labor policies as well as welfare) Alesina 

et al. mark the contrasts with Europe: 

“European governments redistribute income amongst their citizens on a much larger scale redistributive 

polices than does the United States government. European social programs are more generous and reach 

a larger share of citizens. European tax systems are more progressive. Europe has more intrusive 

regulations that are often meant to protect the poor.” 

 

This translates in different patterns in social spending
2478

: “In all categories, except health, the US 

spends less than the European average. There are particularly large differences in family allowances 

and unemployment compensation and other labor market programs. According to this classification, 

social spending in the US was about 16 percent of GDP in 1995. The European average was 25 

percent.”
2479

 

 

This is linked to the institutional (political and judicial) features of the American system, which lacks 

proportional representation (which in Europe brought into power socialist parties) and has a strong 

court system which has at times rejected redistributive legislation,
2480

 but also ideological factors in 
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 Alesina, Gleaser and Sacerdote, Why doesn't the U.S. have a European-style welfare system?. 

2478
 Redistributive polices need not affect the state budget though, e.g. minimum wage legislation clearly has a 

redistributive effect while not directly affecting direct government spending: “In continental Europe the 

minimum wage is between 50 and 60 per cent of average wage (between 40 and 50 in the UK), while in the U.S. 

it is between 30 and 40 percent. Note, in particular, the very high level of the minimum wage in France.” 

Alesina, Gleaser and Sacerdote, Why doesn't the U.S. have a European-style welfare system?. 

2479
 Alesina et al. referring to OECD breakdown of social spending, Table 2.2 for 1995. On the other hand, 

“Americans engage in more private provision of welfare (i.e. charity) than Europeans. As private citizens, 

Americans appear to give more of their time and their money to the poor than do Europeans.” Alesina, Gleaser 

and Sacerdote, Why doesn't the U.S. have a European-style welfare system?. 

2480
 Alesina, Gleaser and Sacerdote, Why doesn't the U.S. have a European-style welfare system?. (“America 

does not have proportional representation, which played an important role in facilitating the growth of socialist 

parties in many European countries. America has strong courts that have routinely rejected popular attempts at 

redistribution, such as the income tax or labor regulation.”) Considering the higher private charity in the U.S. 

Alesina et al argue that this “suggest[s] that greater European welfare provision does not come from a greater 

innate endowment of altruism in Europe.” 
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the U.S.
2481

 For instance, the prevailing perception is still that the U.S. is ‘the land of opportunities’ 

and offers anyone willing to work hard enough opportunities to improve his/her socio-economic 

position. This is despite there being no empirical evidence for the idea that there is in fact more 

upward social mobility in the U.S. than elsewhere.
2482

 However, “Americans believe that there is more 

upward mobility in their country” and this is enough to make them averse to redistribution.
2483

  

 

Alesina et al conclude that “Americans redistribute less than Europeans because (1) the majority 

believes that redistribution favors racial minorities, (2) Americans believe that they live in an open and 

fair society and that if someone is poor it is their own fault, and (3) the political system is geared 

towards preventing redistribution. In fact the political system is likely to be endogenous to these basic 

American beliefs.”
2484

 These factors explains to some extent the high income inequality in the U.S. as 

compared to continental Europe, which as shown by Wilkinson and Pickett in the Spirit Level is linked 

a wide range of social harms affecting both poor and rich in society,
2485

 some of which connected to 

but others far exceeding the topic of this research.  

 

1.3. ON THE LEGAL FRAMEWORK IN THE U.S.: THE CONSTITUTION, 

TITLE VII LEGISLATION AND DEVELOPMENTS TOWARDS 

SUBSTANTIVE EQUALITY  

 

An important difference between the European countries, on the one hand, and the U.S. and Canada, 

on the other hand, lies in the relevant legal framework(s).
2486

 In Europe, as discussed in Part II, a dual 

framework is in place with religion or belief in the private sector workplace being protected under 

both (international and constitutional) human rights/fundamental rights law and (national/European) 

anti-discrimination law. 

                                                           
2481

Alesina, Gleaser and Sacerdote, Why doesn't the U.S. have a European-style welfare system?. “Americans 

generally think that income comes from effort, and that welfare recipients are not pulling their weight. This 

opinion may itself be the outcome of racial factors.” 

2482
 Alesina, Gleaser and Sacerdote, Why doesn't the U.S. have a European-style welfare system?. “The question 

of whether the perception of more mobility in the US is correct or mistaken awaits further research.” 

2483
 Alesina, Gleaser and Sacerdote, Why doesn't the U.S. have a European-style welfare system? (emphasis 

added). 

2484
 Alesina, Gleaser and Sacerdote, Why doesn't the U.S. have a European-style welfare system?. 

2485
 Richard Wilkinson and Kate Pickett, The Spirit Level: Why Greater Equality Makes Societies Stronger 

(Bloomsbury Press 2011). 

2486
 See William W. Van Alstyne, ‘Religion in the Workplace: a Report on the Layers of Relevant Law in the 

United States’ 30 Comparative Labor Law & Policy Journal 627. 
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The U.S. situation is different.
2487

 First, with regard to the role of international human rights in the area 

of employment protection against discrimination in the U.S., ‘American exceptionalism’ is 

pervasive.
2488

 Whereas in Europe fundamental rights derived from the ECHR have penetrated national 

legal systems making them relevant in the area of private sector employment as well (even in the UK, 

where under the dualist system a separate Human Rights Act 1998 was required), in the U.S. there is a 

rejection of the (international) human rights discourse and instruments in various areas. Surely, this is 

not an isolated approach with regard to the topic of this research. Julie Mertus in the context of LGBT 

advocacy strategies also notes that in the U.S., “policymakers, the general public, and even many 

social change advocates still view human rights as something that applies not at home, but in some 

distant land.”
2489

  

 

When discussing American exceptionalism above, we noted American lawyers, legislators and judges 

tend to “ignore international law and look instead to the US Constitution for fundamental rights.”
2490

 

However, since U.S. Constitutional law protections apply to the government only (requiring the 

existence of ‘governmental/state action’)
2491

 this source of law is applicable when the government is 

the employer or takes or fails to take some actions such as awarding or denying unemployment 

benefits. But Constitutional law protections do not apply to private employment situations.
2492

 In the 

latter case, which is the focus of this research, the private employer must abide by statutory standards, 

in particular the Civil Rights Act. Therefore, this section will first briefly discuss the constitutional 

framework in the U.S., in particular the Religion Clauses, in order to then focus on the Civil Rights 

Act and in particular the duty to reasonably accommodate religious practices and observations which 

                                                           
2487

 With regard to Canada, see Infra. It can be noted that the ‘human rights acts’ are in fact non-

discrimination/equality laws, and should not be seen to refer to the same concept of fundamental rights as for 

instance the ECHR in the European case studies. 

2488
 See Ignatieff. This lack of relevance of international human rights standards relates to religious 

discrimination, but also to other areas of discrimination e.g. regarding sexual orientation law (which is not 

covered under the Civil Rights Act).  

2489
 Julie  Mertus, ‘The Rejection of Human Rights Framings: The Case of LGBT Advocacy in the US’ 29 

Human Rights Quarterly 1036, p. 1050. 

2490
 Compa, p. 297 (“But even in this national context, ideas of fundamental rights for workers are often 

lacking.” Ibid, p. 298). 

2491
 See Fredman, Comparative study of anti-discrimination and equality laws of the US, Canada, South Africa 

and India, p. 50 (“Human rights at constitutional level are generally considered to bind only the State. It is then 

the responsibility of the State to produce legislation which binds private individuals. This is true for the 

constitutional guarantees in the USA, Canada, and India.”) In Shelley v. Kraemer, 334 US 1 (1948), the U.S. 

Supreme Court (at 13) held that since 1883 ‘the principle has become firmly embedded in our constitutional law 

that the action inhibited by the first section of the Fourteenth Amendment is only such action as may fairly be 

said to be that of the States. That Amendment erects no shield against merely private conduct, however 

discriminatory or wrongful.’ 

2492
 See generally, Van Alstyne. See also Thomas D. Brierton, ‘An unjustified hostility toward religion in the 

workplace’ 34 Catholic Lawyer 289: “As the free exercise clause attempts to protect individual religious beliefs 

and practices from governmental infringement, so reasonable accommodation protects the religious liberties of 

the employee from infringement by the employer.” 
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applies to both public and private employers. While the Constitution does not apply in case of private 

sector employment and in various ways constitutional doctrine remains rooted in the particularity of 

the U.S. federal system,
2493

 a discussion of the overarching framework serves to provide context for 

the debate on civil rights protection, revealing to a large extent the same dynamic in the respective 

relationship between the U.S. Congress/the legislature and the U.S. Supreme Court/the judiciary. Both 

in the case of the Religion Clauses as well as in the case of the Civil Rights Act’s mandate of 

reasonable accommodations, this political-institutional dynamic in the U.S. which can be aptly 

summarized as “the Congress Giveth and the Supreme Court Taketh Away.”
2494

 

1.3.1. Constitutional protection and the Religion Clauses in the U.S. 

 

Significant for what is still by and large a ‘religious nation’, the U.S. constitution makes no reference 

to a supreme being; “not even the vague and general reference to a Creator that Jefferson thought 

acceptable in the Declaration of Independence”.
2495

  

Article VI of the Constitution states that “no religious test shall ever be required as qualification to any 

office or public trust under the United States.” This clause is said to be “included by our country's 

founders with the unmistakable intent of preventing any body of the United States government from 

levying legal authority as a tool of tyranny by the religious majority.”
2496

 

The protection of religion (and notably not of ‘belief’) is guaranteed in the First Amendment of the 

Bill of Rights
2497

 attached to the U.S. Constitution. The opening sentence of the First Amendment 

states 

“Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise 

thereof.”  

 

This Amendment contains both Religion Clauses, namely the so-called ‘Establishment Clause’ and 

‘Free Exercise Clause’. 

Steven Smith has argued that the Religion clauses were “purely jurisdictional in nature”, meaning that 

the Founding Fathers merely “meant to place authority over questions of religion with the states, and 

                                                           
2493

 E.g. debates on how far the Court might be willing to go in implementing judicial safeguards against federal 

encroachments on state sovereignty. This makes it less directly relevant (in contrast to its civil rights act which 

has inspired other nations) for unitary states such as the U.K. and the Netherlands as well as Belgium, home to a 

very different type of federalism. 

2494
 Yunus. 

2495
 Nussbaum, Liberty of conscience : in defense of America's tradition of religious equality, p. 3. 

2496
Page, . 

2497
 van der Ven, p. 3 notes that “the groups that were a major influence on the foundational documents of 

America, such as the Virginia Bill of Rights of 1776 and the United States Bill of Rights of 1789, included 

English dissenters, especially puritans, Congregationalists, Baptists, Anabaptists, Moravians and Methodists. On 

the other hand, the most fervor champions of religious freedom were people who had to a greater or lesser extent 

shaken off the power of religion.”  
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nothing more”, which would make the quest for the ‘orginal meaning’ futile and fruitless.
2498

 Still, 

much debate has revolved around these respective provisions, which seem to stand in apparent 

tension
2499

 to one another: “judicial deference to all legislation that purports to facilitate the free 

exercise of religion would completely vitiate the Establishment Clause. Any statute pertaining to 

religion can be viewed as an ‘accommodation’ of free exercise rights.”
2500

 Therefore, much of 

constitutional law doctrine in this area relates to the relationship between the two clauses and how they 

play out in particular situations. Under the Establishment Clause, on the one hand, government cannot 

promote or advantage a certain religion or religion per se over and against another religion or non-

religion; government can also not advance non-religion or be hostile to religion as a whole,
2501

 so that 

one could argue “the issue of religion is essentially to be ignored.”
 2502

 On the other hand, under the 

Free Exercise Clause, great deference is to be paid to religion so that it can be protected from the 

noxious effects of government action: religions should be especially isolated so that their interests can 

be protected.
2503

 “The freedom of religion and a prohibition against setting up any religion as the 

national orthodoxy are the first two protections for citizens’ rights mentioned in that all –important 

amendment.”
2504

 The Establishment Clause relates to the separation of the church and state, the Free 

Exercise Clause to freedom of worship, teaching, practice and observance, but the tensions lies therein 

that the one prohibits favoring or disadvantaging of religion or non-religion, while the other implies or 

mandates certain privileges for religion. Under this frame, “religion [is] to be ignored or protected as 

the situation warrants.”
2505

  

There are various interpretations on the relation between the two religion clauses.
2506

 A first sees the 

Establishment Clause as being subordinate to the Free Exercise Clause, in that the absence of state 

intervention makes religion flourish via market forces and competition between religions -a notion 

already defended by Adam Smith. A second interpretation is that the Free Exercise clause seeks to 

compensate for the ‘no establishment’ mandate. This justifies the many accommodations for the 

                                                           
2498

 Smith, Foreordained Failure: The Quest for a Constitutional Principle of Religious Freedom 

2499
 Sometimes both clauses point to the same direction though, see U.S. Supreme Court, Hosanna-Tabor 

Evangelical Lutheran Church and School v. Equal Employment Opportunity Commission (EEOC), 565 U.S. _ 

(2012): “these two Clauses “often exert conflicting pressures,” Cutter v. Wilkinson, 544 U.S. 709, 719, 125 S.Ct. 

2113, 161 L.Ed.2d 1020 (2005), and that there can be “internal tension ... between the Establishment Clause and 

the Free Exercise Clause,” Tilton v. Richardson, 403 U.S. 672, 677, 91 S.Ct. 2091, 29 L.Ed.2d 790 (1971) 

(plurality opinion). Not so here. Both Religion Clauses bar the government from interfering with the decision of 

a religious group to fire one of its ministers.” 

2500
 Wallace v. Jaffree, supra, 472 U.S. 38 (1985), at 82, 105 S.Ct., at 2503. 

2501
 Epperson v. Arkansas, 393 U.S. 97, 104. 

2502
 Donovan and Anderson, Anthropology & Law, p. 125. 

2503
 Donovan and Anderson, Anthropology & Law. 

2504
 Nussbaum, Liberty of conscience : in defense of America's tradition of religious equality, p. 3. 

2505
 Donovan and Anderson, Anthropology & Law. 

2506
 For a discussion, see van der Ven, p. 243-244. 
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benefit of religious freedom offered by the state.
2507

 A third, the one propounded by Eisgruber and 

Sager, links religious freedom with minority rights
2508

 seeing the two religious clauses as serving the 

same purpose; non-establishment protects religious minorities against a dominant religion while the 

free exercise guarantee grants the same accommodation to all religions alike. The objective of the 

religious clauses is thus to protect minority rights.
2509

 

Nussbaum sees equality as the ‘glue which holds together’ the clauses, but considers the Free Exercise 

Clause of much greater value.
2510

 The concept of separation of church and state, which is a fixture of 

U.S. First Amendment (non-establishment) law, she regards as having -at most- a derivative
2511

 value: 

“The idea that there should be a ‘separation of church and state’ is mentioned a lot, but I argue that it 

should be seen as posterior to the ideas of equality and liberty. The prominence of the bare idea of 

separation in current debate is a source of confusion, since separation, when not further interpreted 

through other concepts, may suggest the idea of marginalizing religion or pushing it to the periphery of 

people’s lives.”
2512

  

 

Referring to the darkest pages in American history when it comes to the treatment of religious 

minorities –namely the treatment of Mormons, Jehovah’s Witnesses and Roman Catholics between 

1850 and 1945- Nussbaum argues that in this past the  

“call for a ‘separation of church and state’ has not always been the decent equality-protective slogan 

that people who respect equality might like it to be. It actually gained currency as part of an anti-

Catholic political movement…This historical understanding helps us untangle the strands of our current 

                                                           
2507

Abner S. Greene, 'The incommensurability of Religion’ in Stephen M. Feldman (ed), Law and Religion: A 

critical Anthology (New York University Press 2000), p. 226-244. 

2508
 On the historical relationship between religious freedom and minority rights (under international law), see 

van der Ven, p. 243-244. (“In the negotiations about the treaty of the League of Nations, the two concepts were 

linked and for that reason did not feature in the text of the treaty. The Universal Declaration (1948) incorporated 

religious freedom as an individual right and the UN International Covenant on Civil and Political Rights (1966) 

did the same in the case of minority rights.”) 

2509
 Christopher L.  Eisgruber and Lawrence G. Sager, 'Equal Regard’ in Stephen M. Feldman (ed), Law and 

Religion: A critical Anthology (New York University Press 2000), p. 200-225. 

2510
 For a discussion of the question why religion is special, and why to allow/mandate accommodations for 

religious reasons over weighty secular reasons, see discussion in Nussbaum, p. 164 -167. 

2511
 “Separation is good, when it is good, because the fusion of church and state in question offends against other 

constitutional values, above all liberty and equality. The ‘endorsement test’ makes good sense of all this, 

elaborating the foundational commitment to equality in the form of an applicable analytical framework.” 

Nussbaum, p. 265-266. (emphasis added);  

2512
 Nussbaum, Liberty of conscience : in defense of America's tradition of religious equality, p. 20-21. “insofar 

as ‘separation of church and state’ is a good idea, it is good because of the way it supports equal respect, 

preventing the public realm from establishing a religious doctrine that denigrates or marginalizes some group of 

citizens. Nobody really believes in separation taken literally across the board. The modern state is ubiquitous in 

people’s lives, and if we really tried to separate church from state all the way, this would lead to a situation of 

profound unfairness... So, we can’t use the bare idea of separation to guide us: we need other our guiding ideas 

to tell us how far and when separation is a good thing.” Ibid, p. 11. Nussbaum does recognize that there are other 

‘plausible arguments’ in favor of separation –insulation of church affairs from politics and vice versa- but argues 

first and foremost separation is all about equality. 
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debate, as we try to keep our eyes on the really good values-equality and equal liberty. We need to ask 

very carefully to what extent ‘separation’ protects these values, and to what extent it might on occasion 

even undermine them.”
2513

  

 

Nussbaum, as well as others,
2514

 have thus contested the idea that the goal of the Establishment Clause 

seeks to radically banish religion from the public domain or “to purify the public square of all 

reference to religion, in effect establishing secularism as the theory of government.”
2515

  

While the discussion on separation –including the image of the ‘wall of separation’- is omnipresent 

regarding non-establishment, when it comes to free exercise mandate for the government, the main 

question is how far accommodation should go.  

The law in this area has changed markedly over the last decade in the jurisprudence of the U.S. 

Supreme Court
2516

 and has been called ‘murky’ and ‘messy’.
2517

 Notably, accommodation in the 

context of unemployment benefits (and the question whether general and neutral law burden religion 

to the extent that accommodation is required/allowed to ensure that such laws do not become 

oppressive to religious freedom)
2518

 has stood at the forefront of some of the most important Supreme 

Court cases such as Sherbert v. Verner (1963) and Employment Division, Department of Human 

Resources v. Smith (1990). In Smith, a decision which was subject to great criticism,
2519

 the Supreme 

Court famously pulled back the scope of the religious freedom guarantee, holding that the state does 

not have to show a compelling interest if religion is only incidentally affected by a neutral, generally 

applicable law. In response to Smith, Congress - attempting to reverse the case holding- passed the 

Religious Freedom Restoration Act 1993 (RFRA) which restored the compelling interest test in all 

cases where free exercise of religion is substantially burdened.
2520

 Then, the Supreme Court declared 

the RFRA unconstitutional as applied to the states in City of Boerne v. Flores (1997), seeing the 

RFRA as a ‘considerable intrusion into the States’ traditional prerogatives and general authority to 

                                                           
2513

 Nussbaum, Liberty of conscience : in defense of America's tradition of religious equality, p. 178. 

2514
 E.g. Neuhaus; Greene, ‘The incommensurability of Religion’, p. 226-244 (Separation between church and 

state does not entail radical banishment of religion from the public domain) 

2515
 Nussbaum, Liberty of conscience : in defense of America's tradition of religious equality, p. 265-266. 

2516
 See discussion in Evans, Freedom of religion under the European Convention on Human Rights, p. 188; 

Donovan and Anderson, Anthropology & Law, p. 100 et seq.  

2517
 Nussbaum, Liberty of conscience : in defense of America's tradition of religious equality, p. 174 “we should 

all admire the seriousness, and the subtlety, of our tradition’s wrestling with the fundamental issue, Antigone’s 

issue: how to respect the individual conscience when it seems to be butt up against the rule of law.” See also her 

Chapter 4: ‘the struggle over accommodation’. 

2518
 There are two general ways to deal with the problem of the potential (over)burdening of religious freedom by 

general and neutral laws, one is to allow for exemptions and the second is to require that laws are drafted in a 

manner that is least restrictive of religious freedom. See Evans, Freedom of religion under the European 

Convention on Human Rights, p. 189 et seq. 

2519
 Michael McConnell, ‘Free Exercise and the Smith case’ 57 U Chi L Rev 1109. 

2520
 (act prohibited burdening a person’s religious freedom by a rule of general applicability unless the 

government could show an ‘compelling state interest’ and that the regulation was the ‘least restrictive means’.) 
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regulate for the health and welfare of its citizens’; subsequently, the federal government itself decided 

to voluntarily adhere to the RFRA standards
2521

 and various states have adopted state RFRAs.
2522

 As 

said, and as is illustrated by the main reason for finding the RFRA unconstitutional, the dynamic 

related to federalism in the U.S. provides the background to some of the case law developments (e.g. 

the intrusion in state prerogatives argument). In addition, Evans notes that some of the concerns in the 

U.S. of ‘accommodating’ religious practices in relation to general laws stem from the mandate to 

ensure the constitutional separation of the Church and State, which is (generally) not a significant 

issue in the European context.
2523

  

Case law regarding the Religion Clauses is too numerous as well as too complex to deal with 

exhaustively in the frame of this analysis. While some cases clearly fall under one of the Religion 

clauses, the complexity (‘muddiness’) of some lies exactly in the question whether the government 

action involved is to be seen an accommodation of the exercise of religion, or rather as a government 

endorsement of religion.
2524

 Some of the landmark cases and important developments
2525

 can be noted 

though: 

 

 Reynolds v. US (1878)
2526

: this case concerned the prosecution of an early Mormon, George 

Reynolds, under the anti-polygamy Morrill Act of 1862; the Supreme Court made a rigid 

distinction between protected religious beliefs and unprotected religious acts (laws against 

polygamy were only interfered with practices of Mormons…);  

                                                           
2521

 Wolf, Friedman and Sutherland. 

2522
 As far as the ceremonial use of peyote (the specific religious practice involved in Smith) was concerned: at 

the time of Smith some other states had legalized its sacramental use. In 1994, peyote was legalized on a federal 

level when used in ceremonies (as an exception to the Controlled Substance Act).  

2523
 Evans, Freedom of religion under the European Convention on Human Rights, p. 189. However, in the 

European context in the frame of Article 9, there remain other policy issues related to the potential dangers of 

allowing individuals to resist general laws. See also James M. Donovan & H. Edwin Anderson, III, 

Anthropology & Law, (Berghahn Books, 2003), p. 32 saying “why laws are passed makes a difference, at least 

within the U.S. constitutional framework. At the minimum, it is not permitted to enact laws whose sole or 

primary purpose is to advance sectarian causes.” 

2524
 E.g. Estate of Thornton v. Caldor, Inc. (1985), infra, where a religious time accommodation (the right to 

refuse work on one’s day of Sabbath) is held to violate the Establishment clause. See also Wallace v. Jaffree, 472 

U.S. 38 (1985). 

2525
 Discussion based amongst others on Donovan and Anderson, Anthropology & Law, p. 100 et seq; see also 

Nussbaum, Liberty of conscience : in defense of America's tradition of religious equality and Evans, Freedom of 

religion under the European Convention on Human Rights. 

2526
 Reynolds v. US, 98 U.S. 145 (1878): the case was cited with great approval by the Supreme Court in the 

Smith case of 1990 for the general constitutional principle that while the First Amendment guarantees absolute 

freedom of beliefs, actions whether religiously motivated or not, fall within the purview of governmental 

regulation notwithstanding the guarantees of the free exercise (or application of this principle to turn aside 

claims to a constitutional privilege to practice religiously motivated plural marriages). Reynolds and Smith are 

said to “effectively repeal the Free Exercise Clause by saying that no religious actions have any constitutionally 

required protections. Since speech and belief are already protected by the Free Speech Clause, this removes any 

substantial meaning of the Free Exercise Clause”, see footnote 78 p. 69, see Edwin Firmage, Religion & the 

Law: the Mormon Experience in the Nineteenth Century, 12 Cordozo Law Review 765, 772-774 (1991) 
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 United States v. Ballard (1944):
2527

 this case held that in applying the Free Exercise Clause, 

courts may not inquire into the truth, validity, or reasonableness of a claimant's religious 

beliefs;  

 U.S. v. Seeger (1965) and Welsh v. United States (1970):
2528

 these cases show that “the zone 

of accommodation extends beyond religion. But it is religion that provides the paradigm for 

that zone.”
2529

 The Vietnam-era Seeger decision related to the extension of the existing 

conscientious-objector status (formerly reserved for theists) to the claims of Daniel Seeger, a 

pacifist, on principled, secular moral grounds. The Court broadened the conscientious objector 

section of the draft law to include “sincere and meaningful belief which occupies in the life of 

its possessor a place parallel to that filled by God of those admittedly qualifying for the 

exemption.” In Welsh, the statute’s reach was further broadened to include explicitly secular 

beliefs that “play the role of a religion and function as a religion in life.”  

 Sherbert v. Verner (1963):
2530

 the case -‘a landmark opinion by Justice Brennan that still 

shapes legal analysis today’
2531

- concerned the claim for unemployment benefits of a Seventh-

day Adventist
2532

 who had for over 30 years worked in the textile mill sector in South 

Carolina. In 1959, economic restraint lead all mills to adopt a six-day workweek. Mrs. Adell 

Sherbert refused to work on Saturday for religious reasons and was fired from her job (and 

unable to find other mill work which would allow the Saturdays off since all mills had adopted 

the same schedule). She was denied unemployment benefits because she had refused other 

jobs (according to the state constituting other ‘suitable work’). The Supreme Court adopted 

the strict scrutiny standard
2533

/ ‘compelling interest’ balancing test when a person’s free 

                                                           
2527

 United States v. Ballard, 322 U.S. 78, 87, 64 S.Ct. 882, 886, 88 L.Ed. 1148 (1944); See also Callahan v. 

Woods, 658 F.2d 679, 687 (CA9 1981) (“If judicial inquiry into the truth of one's religious beliefs would violate 

the free exercise clause, an inquiry into one's reasons for adopting those beliefs is similarly intrusive. So long as 

one's faith is religiously based at the time it is asserted, it should not matter, for constitutional purposes, whether 

that faith derived from revelation, study, upbringing, gradual evolution, or some source that appears entirely 

incomprehensible”) 

2528
 U.S. v. Seeger, 380 U.S. 163 (1965) and Welsh v. United States, 398 U.S. 333 (1970). 

2529
 Donovan and Anderson, Anthropology & Law. 

2530
 Sherbert v. Verner, 374 U.S. 398 (1963). 

2531
 Nussbaum, Liberty of conscience : in defense of America's tradition of religious equality, p. 136. 

2532
 On the Seventh day Adventist Church,see Nussbaum, p. 135 et seq. (‘a homegrown American religious 

movement started by William Miller (1782-1849)… which after the ‘Great Disappointment’ (i.e. the fact that the 

prediction of their leader that the world would end and the Second Coming of Jesus failing to realize) they 

formally organized the Church in 1863. Some facts about the SDA Church are: the Church is now present in 

over 150 countries with over 13 million adherents; they are strict about diet and health, anti-smoking and anti-

alcohol; they adopt an egalitarian ethos; they were persecuted by the Nazi’s in WWII. 

2533
 U.S. constitutional law generally knows three different levels of scrutiny levels: rational basis; intermediate 

scrutiny and; strict scrutiny, which are particularly important under the equal protection clause but also under 

other clauses. Under the later, most strict test, the government is to pass a very difficult hurdle (making a win for 

the appellee more likely), while under the rational basis standard the government can generally meet the standard 

quite easily.   
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exercise of religion is burdened: a substantial burden on free exercise is only acceptable if the 

state can show a compelling interest.
2534

 The Sherbert case left open a number of questions,
2535

 

even if it was received positively:
2536

 “it was a major achievement, suggesting a test that 

shaped legal reasoning for decades and that still seems wise today. Subsequent developments 

show that the Sherbert approach currently has the overwhelming support of the American 

people.”
2537

 

In particular, the Supreme Court held that the State had imposed a burden upon Mrs. 

Sherbert’s free exercise rights which had not been justified by a compelling state interest; the 

denial of unemployment benefits by the state meant Mrs. Sherbert was “force[d]... to choose 

between following the precepts of her religion and forfeiting benefits, on the one hand, and 

abandoning one of the precepts of her religion in order to accept work, on the other hand. 

Governmental imposition of such a choice puts the same kind of burden upon the free exercise 

of religion as would a fine imposed ... for her Saturday worship.”
2538

  

 Lemon v. Kurtzman (1971):
2539

 the case is famous for the three-part test it included which 

says that to pass constitutional muster a statute must have a secular legislative purpose, cannot 

foster excessive entanglement of government with religion, and its ‘primary effect’ must not 

be to either advance or inhibit religion (the Lemon case standard). 

                                                           
2534

 This requires the answering of different questions: 1. Does the government conduct impose a substantial 

burden on a person’s free exercise? 2. If yes: can the state point to a ‘compelling state interest’ to justify that 

burden on –de facto often- a member of a religious minority? (this has to be an ‘unusually weighty interest’) 3. 

The law has to be narrowly tailored to achieve the compelling state interest, i.e. adopt the least burdensome way 

possible. See Nussbaum, p. 137-138. In some sense, the Sherbert test is not unlike the two-part Article 9 (2) 

ECHR test e.g. Nussbaum, p. 170 notes “the southern slaveholder’s search for meaning (invoking God, as 

Lincoln noted, to defend the institution of slavery) will pass the first part of the test, and the state should not get 

involved in saying that a given religion is evil or racist. However, claims based on such religious beliefs will be 

defeated at the next stage, by considerations of harm to others and by a whole host of compelling state interests.” 

Under Article 9 ECHR as well, the European Court can consider that a claim falls under Article 9.1. but the 

limitation clause of Article 9.2 would bar the claim in light of other compelling reasons such as morals, health, 

and the rights of others. 

2535
 E.g. what is a ‘compelling state interest’? 

2536
 Nussbaum sees the Sherbert case as somewhat an easier case, since the unequal /discriminatory burden on 

the applicant could be show with the majority not having been put in the position of Mrs. Sherbert. “Burdens on 

Sabbath observance look clearly discriminatory, since Mrs. Sherbert’s neighbors could observe their sacred day 

without penalty. Similarly, penalties for peyote use look discriminatory, since alcohol has always been protected 

in sacramental contexts, even during Prohibition. But there are other cases of putative accommodation –

exemptions from the draft, religiously grounded educational dispensations –where the idea of discrimination 

does not apply so neatly, and yet one may judge that, at a more general level, there is unfairness in being 

prevented from abiding by the dictates of one’s conscience when others are not so burdened.” Nussbaum, Liberty 

of conscience : in defense of America's tradition of religious equality, p. 138. 

2537
 Nussbaum, Liberty of conscience : in defense of America's tradition of religious equality, p. 139. 

2538
 374 U.S., at 404, 83 S.Ct. at 1794. 

2539
 Lemon v. Kurtzman, 403 U.S. 602 (1971). 



 592 
 

 Wisconsin v. Yoder (1972):
2540

 this case involved the Amish community
2541

 in the U.S. which 

appealed a conviction for violating Wisconsin’s compulsory school-attendance laws. The 

Amish accepted compulsory education for their children through the 8
th
 grade, but felt that 

after that -in the impressionable teen years- education in American public schools would be 

detrimental to their children’s moral and religious upbringing. The Supreme Court found a 

substantial burden and lack of compelling state interest (applying the Sherbert regime, which 

was clarified further), mandating accommodation to the Amish under the Free Exercise clause. 

2542
 

 Thomas v. Review Board of the Indiana Employment Security Div. (1981); Hobbie v. 

Unemployment Appeals Commission of Florida (1987); Frazee v. Illinois Dept. of 

Employment Security (1989):
2543

 In Thomas, a Jehovah’s Witness in Indiana refused to work 

in an ornaments factory and asked to be dismissed; he won unemployment compensation since 

the State's denial of unemployment benefits had unlawfully burdened his right to free exercise 

of religion
2544

; in Hobbie, a Florida Seventh-day Adventist adherent refused work on Saturday 

and won her claim for unemployment insurance;
2545

 in Frazee, a Christian man in Illinois 

refused work on Sundays based on religious objections and won unemployment compensation 

even though he was not a member of an established organized church or sect (which was the 

reason his claim had been dismissed). So in all these cases, the Supreme Court applied the 

Sherbert regime and held that claimants exclusion from benefits violated the Free Exercise 

Clause of the First Amendment, as applied to the States through the Fourteenth Amendment, 

because they were forced to forfeit unemployment benefits for choosing the observance of 

                                                           
2540

 Wisconsin v. Yoder, 406 U.S. 205 (1972); Donovan and Anderson, p. 100 et seq. discuss at length the role of 

the anthropologist as an expert witness in the frame of this case. Expert testimony by anthropologist John 

Hostetler who stated that “compulsory high school attendance could not only result in great psychological harm 

to Amish children, because of the conflicts it would produce, but…ultimately lead to the destruction of the Old 

Order Amish church community as it exists in the United States today.” (Id. at 212) were instrumental in the 

Court’s finding in favor of the Amish exemption.  

2541
 The Supreme Court assigns pride of place to the Amish for having a long history and established 

organization. See quote in Yoder at 215 about Amish being a successful and self-sufficient segment of American 

society. 

2542
 Nussbaum regards the Yoder case as an “important deepening and extension” of the Sherbert case. In 

applauding the Sherbert framework, she says it ‘produced a climate of heightened sympathy to religious 

interests’ where even if claims (by lower courts) were rejected, “there was some length of discussion to 

understand the claim and the religious needs/burdens.” Nussbaum, Liberty of conscience : in defense of 

America's tradition of religious equality,  p. 147. 

2543
 Thomas v. Review Board of the Indiana Employment Security Div., 450 U.S. 707 (1981); Hobbie v. 

Unemployment Appeals Commission of Florida, 480 U.S. 136 (1987); Frazee v. Illinois Dept. of Employment 

Security, 489 U.S. 829 (1989). 

2544
 The Court held that “Not only is it apparent that appellant's declared ineligibility for benefits derives solely 

from the practice of religion, but the pressure upon [the employee] to forego that practice is unmistakable.” 

Thomas, at 717, 101 S.Ct., at 1431 (quoting Sherbert, supra, 374 U.S., at 404, 83 S.Ct., at 1794). 

2545
 The plaintiff/appellant, Hobbie, had not sought relief pursuant to Title VII of the Civil Rights Act of 1964. 

42 U.S.C. § 2000e et seq. in this action. 
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their religious beliefs in the face of conflicting employment demands. It is said that the 

Sherbert test did not produce similar accommodative outcome outside the area of 

unemployment, where courts failed to find either a substantive burden or did consider a 

compelling state interest to be established.
 2546 

 U.S. v. Lee (1982):
2547

 in establishing the limits of free exercise of religious conscience by 

employers, the Supreme Court held that there existed a compelling state interest that justified 

an Amish employer having to pay social security tax for his employees.  

 Bob Jones University v. US (1983):
2548

 a religious/evangelical university which prohibited 

interracial dating and marriage on religious grounds was stripped of its tax exempt status-this 

was considered a burden on its free exercise but it was outweighed by the compelling state 

interest in eradicating racial discrimination in education.  

 Estate of Thornton v. Caldor, Inc. (1985):
2549

 the case concerned a Connecticut state statute 

which provided employees with a right not to work on their chosen Sabbath (the statute stated 

in particular that “[n]o person who states that a particular day of the week is observed as his 

Sabbath may be required by his employer to work on such day. An employee's refusal to work 

on his Sabbath shall not constitute grounds for his dismissal.”) The Supreme Court held that 

this statute which gave employees “an absolute and unqualified right” that applied “no matter 

what burden or inconvenience this imposes on the employer or fellow workers” violated the 

Establishment Clause of the First Amendment as it imposed significant burdens on non-

beneficiaries- employers and other employees. The Court concluded that “[t]his unyielding 

weighting in favor of Sabbath observers over all other interests contravenes a fundamental 

purpose of the Religion Clauses.”
2550

 

 Wallace v. Jaffree (1985):
2551

 an Alabama law allowed public school teachers to set aside one 

minute at the start of each day for a moment of ‘meditation or voluntary prayer.’ Ishmael 

Jaffree was a Muslim American whose children attended public school in Mobile County, 

Alabama and objected to the practice based on the First Amendment arguments (as applied to 

the states through the 14
th
 Amendment). The Supreme Court, in a majority opinion, sided with 

                                                           
2546

 Nussbaum, Liberty of conscience : in defense of America's tradition of religious equality, p. 139. 

2547
 U.S. v Lee, 455 U.S. 252 (1982). 

2548
 Bob Jones University v. United States, 461 U.S. 574 (1983). 

2549
 Estate of Thornton v. Caldor, Inc., 472 U.S. 703 (1985). 

2550
 In a short concurring opinion, Justice Sandra Day O'Connor (joined by Justice Thurgood Marshall) 

distinguished the accommodation provided to Sabbath observers under the Connecticut statute (which was  

‘special and absolute’) from the reasonable accommodation requirement under the Civil Rights Act of 1964, 

since the latter involves a "reasonable rather than absolute accommodation" and applying to all religious beliefs 

and practices "serves the valid secular purpose of securing employment opportunity to all groups in our 

pluralistic society." 

2551
 Wallace v. Jaffree, 472 U.S. 38 (1985). 
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him, finding that the law violated the non-establishment clause. The case shows the tension 

between the two Religion clauses; the Alabama law which sought to facilitate the free exercise 

of religion was found to be in violation of the Non-Establishment Clause.  

 Bowen v. Roy (1986):
2552

 native American parents did not want their daughter (Little Bird of 

the Snow ) to have a social security number (needed in order to obtain financial assistance 

under U.S. welfare programs) as they believed it would ‘rob her spirit’ but the Supreme Court 

considered their claim without merit. It also articulated a less rigorous standard, saying: “The 

Government meets its burden when it demonstrates that a challenged requirement for 

governmental benefits, neutral and uniform in its application, is a reasonable means of 

promoting a legitimate public interest.”  

 Goldman v. Weinberger (1986):
2553

 a Jewish air force officer was not allowed to wear a 

yarmulke with his military uniform. He argued that a ‘compelling interest’ (under the Sherbert 

test) had to be demonstrated for the violation (failure to accommodate a Jewish person's 

religious need to wear a yarmulke), which would be absent since wearing religious dress 

presented no danger to military discipline. In a majority decision, the Supreme Court rejected 

the claim holding that the Sherbert standard is inapplicable for the military (a weaker test of 

‘rational basis’ was sufficient under the Free Exercise Clause) and the First Amendment in 

general did not apply to the military in the same way that it did to civilian society considering 

the need to a need to “foster instinctive obedience, unity, commitment, and esprit de corps.” 

Following this case, Congress responded by accommodating the wearing of religious apparel 

in the military.
2554

 

 Corporation of Presiding Bishop v. Amos (1987):
2555

 the federal exemption
2556

 of the non-

profit activities
2557

 of religious organizations from the general prohibition of religious 

employment discrimination under Title VII was found not to violate the Non-Establishment 

                                                           
2552

 Bowen v. Roy, 476 U.S. 693 (1986). 

2553
 Goldman v. Weinberger, 475 U.S. 503 (1986). 

2554
 In 1988, a provision was added to the annual National Defense Authorization Act which states that "a 

member of the armed forces may wear an item of religious apparel while wearing the uniform of the member's 

armed force." See Dwight H. Sullivan, "The Congressional Response to Goldman v. Weinberg", Military Law 

Review, Volume 121, pp. 125–152 (1988). 

2555
 Corporation of Presiding Bishop of Church of Jesus Christ of Latter-day Saints v. Amos, 483 U.S. 327 

(1987). 

2556
 Section 702 of the Civil Rights Act, as amended in 1972, exempts religious organizations from the Act's ban 

in Section 703 on religious discrimination. The appellee, Arthur Frank Mayson who after sixteen years was fired 

from his job at a non-profit Gymnasium operated by religious entities associated with The Church of Jesus 

Christ of Latter-day Saints because he failed to obtain a certificate allowing him to attend the Church's religious 

temples, (and others who had formed a class with him) argued that Section 702 violated the First Amendment's 

Establishment Clause by allowing religious organizations to practice discriminatory hiring for nonreligious jobs. 

2557
 However, the “question of the constitutionality of the § 702 exemption as applied to for-profit activities of 

religious organizations remains open,” at 2874. 
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Clause. The case notably concerned a secular employee (a building engineer), not clergy, but 

the Supreme Court did not want to enter into a case-by-case inquiry since it would risk 

entanglement between church and state; the Court also rejected the notion that its decision 

“conveys a message of governmental endorsement of religious discrimination.” In contrast, 

we can note that this ‘organic approach’ to exemptions for religious organisations (exempting 

all employment within the organization) to discrimination law was rejected under the EU 

Employment Equality Directive, which stands for a functional approach (looking at the 

‘context and nature’ of each job in question) which yields a more limited exemption in favour 

of religious employers.  

 Employment Division v. Smith (Smith) (1990):
2558

 in this well-known and much 

critiqued
2559

 case, the Supreme Court in majority opinion written by Justice Antonin Scalia 

established a more restrictive framework moving away from the Sherbert regime. The case 

concerned Al Smith –‘Red Coyote’
2560

 – and his colleague Galen Black who were fired from 

their jobs as AA-substance abuse advisors after it was discovered they used the hallucinogen 

peyote in a Native American religious ceremony.
2561

 They were subsequently denied 

unemployment benefits because of being considered unemployed through their own fault and 

that is what the legal case was about. The Supreme Court found no breach of the free exercise 

of religion in the fact that there was no exemption provided under state law (which 

criminalized the taking of peyote) for the Native Americans who used it in their religious 

ceremonies.  

In the majority opinion, Justice Scalia makes six claims (which O’Connor all rebuts in her 

concurring opinion)
2562

: 1. Conduct is not protected; 2. Law is supreme; 3. Accommodation 

means anarchy (otherwise the situation would be one “in which each conscience is a law unto 

itself”);
2563

 4. The apparent precedents are not real precedents;
2564

 5. The ‘compelling interest’ 

                                                           
2558

 Employment Division, Dept. of Human Resources of Oregon v. Smith, 494 U.S. 872 (1990). See McConnell 

2559
 ‘this opinion is one of the most widely criticized in all of the Court’s recent jurisprudence. Its legal 

reasoning, its treatment of precedent, and its attitude to the place of religious minorities in majority society have 

all come in for strenuous criticism, not only from liberals but from religious conservatives such as Michael 

McConnell, a leading authority on Free Exercise. Scalia not only refuses to apply the Sherbert framework, he 

insists that it never has been settled law.” Nussbaum, Liberty of conscience : in defense of America's tradition of 

religious equality, p. 153. 

2560
 Nussbaum, Liberty of conscience : in defense of America's tradition of religious equality, p. 147 et seq. In 

extenso describes the case surrounding Al Smith. 

2561
 The AA was “convinced that any use of drug would compromise sobriety and that a drug-user could not 

counsel alcoholics.” See discussion in Nussbaum, p. 151 saying “research casts doubt on this idea, showing that 

Native Americans who get involved in native American religion, including its use of peyote, have a better 

recovery rate….but the AA philosophy has a long track record of success.” 

2562
 See discussion in Nussbaum, Liberty of conscience : in defense of America's tradition of religious equality, 

p. 154. 

2563
 “this is the heart of the matter: Justice Scalia in all sincerity does believe that exceptions to generally 

applicable laws create an unworkable system. But he offers no evidence that anarchy has ensued during the 
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test would be a ‘constitutional anomaly’; 6. Leaving protection of minority religious conduct 

to the political process will “place at a relative disadvantage those religious practices that are 

not widely engaged in; but that unavoidable consequence of democratic government must be 

preferred to a system in which each conscience is a law unto itself or in which judges weight 

the social importance of all laws against the centrality of all religious beliefs.” The majority 

opinion does not hold that states may not pass laws giving religious exemptions but holds that 

the judiciary may not exempt individuals from generally applicable laws. Nussbaum, on the 

other hand, argues that “protecting minority rights in a majority culture….[is] a proper 

function of the judiciary, the job of protecting certain religious freedoms of individuals that 

are burdened by otherwise valid laws. There are many reasons to think it good…seeing that 

legislatures are not typically reliable guardians of minority rights. Surely the protection of 

individuals in their fundamental rights, against such legislative obtuseness, is a paradigmatic 

function of the judiciary.”
2565

 In her concurring opinion, Justice O’Connor applied the 

Sherbert test to arrive at the same result (finding severe burden on the ability of Smith and 

Black to practice their religion, but also the existence of a compelling state interest in fighting 

‘drug abuse’.) Justices Blackmun, Brennan, and Marshall issued a dissenting opinion in which 

they apply the Sherbert framework but unlike Justice O’Connor do not find a compelling state 

interest. In response to this case, Nussbaum says “the U.S. public was outraged.”
2566

 

Subsequently, the sacramental use of peyote was legalized under federal law in 1994 as an 

exception to the Controlled Substance Act (some states like Arizona had done that already at 

the time of the decision) and Congress -by overwhelming majorities in both House and 

                                                                                                                                                                                     
many years when accommodations have been granted, even in weighty matters such as military conscription.” 

Nussbaum, Liberty of conscience : in defense of America's tradition of religious equality, p. 154. Nussbaum 

turns to another conservative, the scholar and judge Michael McConnell, to fend off Scalia’s argument on the 

history and the merits. She notes approvingly that with prodding from Congress, the court seems to be heading 

back toward acknowledging, as Scalia himself later put it, that “you can make an exception without the sky 

falling.”; “during the three decades that Sherbert was the controlling legal authority, our courts proved perfectly 

capable of distinguishing legitimate and counterfeit conscientious claims. I don’t understand why so many 

liberals have been attracted to Scalia’s rather Hobbesian argument (in Smith), which flouts both the letter and the 

spirit of Madison’s thought.” 

2564
 Nussbaum, Liberty of conscience : in defense of America's tradition of religious equality, p. 154. (“The 

unemployment cases he allows to stand untouched, and the Sherbert test, as applied to them, remains good law. 

Most oddly, however, Justice Scalia does not acknowledge that Smith itself is at least in part an unemployment 

compensation case. He does mention a relevant difference: Mrs. Sherbert’s conduct in going to worship on 

Saturday was not illegal under South Carolina law, as Smith’s and Black’s use of peyote was under Oregon law. 

But to conclude from this that there is no right to use peyote sacramentally is circular, prejudging exactly what 

the case asked the Court to resolve.”) 

2565
 Nussbaum, Liberty of conscience : in defense of America's tradition of religious equality, p. 157. 

2566
 Nussbaum, Liberty of conscience : in defense of America's tradition of religious equality, p. 157. (“Citizens 

of many sorts, and groups of many sorts, rose up to protest it. (In retrospect, one might even say that Smith 

performed a useful public service by generating public awareness of the need to protect minority religion and of 

the relevant legal history.)”) “in the upheaval occasioned by Smith, many Americans feared that our admirable 

tradition of protecting minorities was coming to an end.” Nussbaum, Liberty of conscience : in defense of 

America's tradition of religious equality, p. 174.   
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Senate- adopted the RFRA 1993 (in an attempt) to overrule the Smith test and to return to the 

Sherbert test. 

 City of Boerne v. Flores (1997):
2567

 Following the adoption of the RFRA, the Sherbert 

standard was again ‘the law of the land’ 
2568

 in Free Exercise cases, but this situation would 

only last four years. A study revealed that under the Sherbert regime, including after the 

passing of the RFRA and before its being overturned by the Supreme Court in City of Boerne 

v. Flores (1997), religious plaintiffs had a better rate of winning their case than under the 

Smith framework of 1990-1993.
2569

 In 1997 the Supreme Court took advantage of the case of 

City of Boerne v. Flores, concerning a Catholic Church who sought to be free from a city 

zoning/historic landmark ordinance,
2570

 to declare the RFRA unconstitutional as applied to the 

states because Congress was held to lack the power to regulate the states in such way. “The 

argument also, and perhaps more deeply, concerns the separation of powers: the Court was 

plainly disturbed by this legislative attempt to evade its decisions. Interestingly, the significant 

ruling came in a case whose plaintiff was a religious group, a case that only indirectly and 

marginally involved individual liberties.”
2571

 The court did not say specifically it was valid at 

a federal level, but that was cleared out later.
2572

 The unconstitutionality of the federal RFRA 

was, however, not the end of the story as many States adopted their own RFRA’s (or adopted 

interpretations of existing law to be in line with the Sherbert test), bringing the Sherbert 

framework effectively back into workings. Also Congress was competent for some aspects of 

state action and introduced a law in two of those specific areas: RLUIPA-Religious Land Use 

                                                           
2567

 City of Boerne v. Flores, 521 U.S. 507 (1997). 

2568
 Nussbaum, Liberty of conscience : in defense of America's tradition of religious equality,  p. 157. 

2569
 Amy Adamczyk, John  Wibraniec and Roger Finke, ‘Religious Regulation and the Court: Documenting the 

Effects of Smith and the RFRA’ 46 Journal of Church and State 237, p. 237 et seq.  

2570
 Local zoning authorities denied a building permit to enlarge a church building under ordinance governing 

historic preservation. The Church brought action against the city, claiming that city ordinance violated the 

RFRA. 

2571
 Nussbaum, Liberty of conscience : in defense of America's tradition of religious equality,  p. 158. 

2572
 Nussbaum, Liberty of conscience : in defense of America's tradition of religious equality,  p. 159. Applying 

this standard to the federal government, the federal court of appeals for the Fifth Circuit ruled unanimously in 

2013 that the Department of Homeland Security had put a ‘substantial burden’ on the religious exercise of a Sikh 

IRS accountant (Kawaljeet Tagore) without proving a ‘compelling interest’ in excluding Tagore’s religious 

practice of wearing a kirpan  specifically. (the IRS accountant was banned from the federal building where her 

office was located and eventually fired for refusing to take off the kirpan.) This case was reported on the website 

of the Becket Fund for Religious Liberty, “November 13, 2013 Court of Appeals: Federal Government Burdened 

Sikh Religious Liberty”. Subsequent to this lawsuits, the the Federal Protective Service (FPS), a subagency of 

the Department of Homeland Security, revealed a new policy directive to accommodate all religious groups who 

do not want to give up their religious identity at the door of a federal building. 
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and the Institutionalized Persons Act of 2000 (held constitutional by the Supreme Court in 

Cutter v. Wilkinson (2005) unanimous
2573

 decision). 

 

Table 8: Development of the applicable regime in Free Exercise cases 

 

Sherbert v. Verner (1963) Sherbert test: Free Exercise violation if substantial 

burden and no compelling state interest to which the 

measure/law is narrowly tailored to (strict scrutiny 

standard) 

Smith v. Employment Div. (1990) Smith framework (restrictive) under which courts are 

under no requirement to grant free exercise-based 

exemptions.
2574

  

(Sherbert remained valid in unemployment cases 

where the conduct on the basis of which compensation 

was denied was legal) 

Federal RFRA (1993) Sherbert framework (federal and states) 

City of Boerne v. Flores (1997) RFRA/Sherbert framework unconstitutional as applied 

towards the states’ action 

RLUIPA-Religious Land Use and 

Institutionalized Persons Act of 2000 (held 

constitutional in 2005) 

RFRA like protection –state has to prove ‘compelling 

interest’ to justify a substantial burden on free exercise 

 

 Hosanna-Tabor Evangelical Lutheran Church and School v. EEOC (2012):
2575

 the Supreme 

Court unanimously ruled that the anti-retaliation prohibition of the Americans with 

Disabilities Act (ADA) does not apply to religious organizations’ selection and firing of 

‘religious leaders’. The case concerned a religious association's retaliatory firing of a teacher 

of secular subjects in a commercially operated school who also performed some religious 

functions and was designated a commissioned minister. The Supreme Court held that this 

teacher was in fact a “minister” covered by the ministerial exception, grounded in the Religion 

Clauses of the First Amendment, and that the ministerial exception operated as an affirmative 

                                                           
2573

 Cutter v. Wilkinson, 544 US 709 (2005); Nussbaum, p. 162: “Whatever divides our Court in the area of 

religious accommodation, there is great, and welcome, unanimity in upholding this limited legislative attempt to 

give strong RFRA-like protection to some of America’s most vulnerable people.” 

2574
 Greene, ‘Three theories of Religious Equality... and of Exemptions (Book review)’, p. 991. “So any 

discussion of a constitutional right to exception from generally applicable law must be seen either as directed to 

legislatures, or as directed to courts if legislatures constitutionally direct courts to engage in a Sherbert-like 

balancing test, or as an argument for how courts should operate were Smith overturned.” 

2575
 Hosanna-Tabor Evangelical Lutheran Church and School v. Equal Employment Opportunity Commission, 

565 U.S. _(2012). 
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defense (not a jurisdictional bar). The Court saw both Religion Clauses as barring the 

government from interfering with the decision of a religious group to fire one of its ministers 

as this would interfere with the internal governance of the church (infringing the Free Exercise 

Clause, which protects a religious group's right to shape its own faith and mission through its 

appointments as well as the Establishment Clause which prohibits government involvement in 

such ecclesiastical decisions).  

 Burwell v. Hobby Lobby Stores, Inc. (2014):
2576

 the case concerned closely-held, for-profit 

corporations (i.e. corporations owned by a limited number of shareholders) of which the 

owners objected to certain aspects of the Affordable Care Act of 2010. At issue were: Hobby 

Lobby of Oklahoma City and Conestoga Wood Specialties of Pennsylvania. The Supreme 

Court held that these corporations have the same free exercise rights as individuals under the 

U.S. Constitution. They may on the basis of sincerely held religious beliefs (pro-life stance) 

refuse to pay for their employees’ contraceptive medical insurance coverage which was 

required under the Affordable Care Act of 2010 (this Act was seen to violate the 1993 

Religious Freedom Restoration Act which prohibits government from substantially burdening 

a person’s free exercise unless there is a compelling government interest and the least 

restrictive means to further that interest was chosen).
2577

 

 

The above is but a selection of cases which illustrate some of the complexities, developments and 

‘muddiness’ of the U.S. Supreme Court jurisprudence regarding the Religion Clauses.
2578

 Such 

                                                           
2576

 Burwell v. Hobby Lobby Stores, Inc.,573 U.S. _ (2014);  This was decided in a 5 to 4 decision written by 

Justice Alito. J. Bader issued a dissent in which she notes “The exemption sought by Hobby Lobby and 

Conestoga would…deny legions of women who do not hold their employers' beliefs access to contraceptive 

coverage" and argues the Supreme Court has “ventured in a minefield” with this decision which leaves open 

corporations owned by people with other religious beliefs to oppose providing other forms of insurance coverage 

to their employees (e.g. Muslim employers could oppose medication derived from pigs or pills covered by 

gelatin. For a critique of the majority decision, see: Jack Jenkins, ‘Why Today’s Hobby Lobby Decision 

Actually Hurts People Of Faith’ thinkprogressorg (e.g. most religious people are in favor of providing such 

coverage and providing contraception would in fact bring down number of unintended pregnancies and 

abortions, and thus the argument by Hobby Lobby is not well grounded on pro-life arguments). 

2577
 Case law on the Religion clauses perhaps is turned even more ‘muddy’ but also one can question the 

coherence of the Free exercise jurisprudence on the one hand and the civil rights protections on the other hand. 

Following Hobby Lobby, indeed, one can argue the coherence is somewhat lost with on the one hand having a 

high level of protection for corporations (employers) by requiring compelling government interest and the least 

restrictive means (i.e. accommodations to generally applicable laws) in government laws and policies but on the 

other hand requiring the same employers to at most only incur minimum cost when their employees are 

requesting accommodations based on their deeply held religious beliefs. If religious beliefs are important to be 

protected, no doubt individuals, as employees as well, should be protected under civil rights law to the same 

level as employers are from government interference. 

2578
 The sky seems to be the limit with regard to the interpretation of the Religion Clauses. One clearly erroneous 

interpretation, defended by the controversial Chief Justice of Alabama Supreme Court Roy Moore, is the claim 

that the First Amendment only applies to Christians “because there were no Korans on the Mayflower and 

Buddha didn't create America”. See  Scott Kaufman, “Alabama’s chief justice: Buddha didn’t create us so First 

Amendment only protects Christians,” The Raw Story, 2 May 2014, at 

http://www.rawstory.com/rs/2014/05/02/alabamas-chief-justice-buddha-didnt-create-us-so-first-amendment-

http://www.rawstory.com/rs/2014/05/02/alabamas-chief-justice-buddha-didnt-create-us-so-first-amendment-only-protects-christians/
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disputes have not all been taken to/on by the Supreme Court so that at the level of the federal courts of 

appeal (Circuit Courts) various interesting cases can be found as well which touch upon issues of 

religious accommodation under the Religion Clauses. For instance, in Fraternal Order of Police v. 

City of Newark (1999),
2579

 police officers in Newark were prohibited from wearing beards including if 

they were worn for religious reasons, even though exemptions were provided for officers with certain 

skin conditions. Two Muslim police officers protested as they saw it their religious duty to grow out 

their beards. In a “rare victory for minorities in the Alito canon” [Justice Samuel Alito as federal 

appellate judge] the Muslim officers won their case: since exemptions on secular grounds had already 

been provided, they should not have been denied on religious grounds.  

An empirical study by Sisk, Heise and Morris offers a useful birds-eye view of what goes on in 

religious freedom (free exercise cases) in the U.S. at the level of federal circuit and district courts 

more recently. In this comprehensive empirical study of federal circuit and district judges deciding 

religious freedom cases (study included 969 published judicial decisions (1986-1995) from both the 

District Courts and the Courts of Appeals), Sisk, Heise and Morris found that claimants succeeded in 

obtaining a positive response from the judges in 37.9% of the observations.
2580

 The focus was however 

constitutional rights free exercise of religion (and related) claims, and parallel federal statutory civil 

rights (such as the Religious Freedom Restoration Act and the Equal Access Act), where the formal 

actions of government were challenged, not the Civil Rights Act which also binds private sector 

employers, although under the former the accommodations issue also can arise. They found that 

despite the “enduring legal myth is that members of minority religious groups face a decidedly uphill 

battle in securing accommodation for unconventional religious practices, expression, or values from 

the courts,”
2581

 religious outsiders or minorities, including Jews, Muslims, Native Americans, and 

various others (including Jehovah’s Witnesses and Mormons), were found not to be significantly less 

successful in their constitutional accommodation claims against government action in the 1980s and 

                                                                                                                                                                                     
only-protects-christians/  (the chief justice in a speech (Speaking at the Pastor for Life Luncheon) had declared 

that the First Amendment only applies to Christians because “Buddha didn’t create us, Mohammed didn’t create 

us, it was the God of the Holy Scriptures” who created us. “They didn’t bring the Koran over on the pilgrim 

ship,” he continued. “Let’s get real, let’s go back and learn our history. Let’s stop playing games.” …also  

comments about pro-life stance (life starts at conception) and against gay rights (v ‘politically correct’) –

“America is all about God.”  (audience saying ‘Amen’) As Chief Justice of the Alabama Supreme Court, Roy 

Moore was noted for his refusal in 2003 to remove a monument of the Ten Commandments from the Alabama 

Judicial Building despite orders to do so from a federal judge, he was removed from his post in 2003 but back re-

installed in 2013 after an election. 

2579
 Fraternal Order of Police v. City of Newark, 170 F. 3d 359 (3

rd
 Cir. 1999). 

2580
 Greg Sisk, Michael Heise and Andrew P. Morriss, ‘Searching for the Soul of Judicial Decisionmaking: An 

Empirical Study of Religious Freedom Decisions’ 65 Ohio St LJ 491 (p. 555: in 367 of the 969 cases, the 

claimant (an individual or religious organisation was successful). 

2581
 Gregory C. Sisk, ‘How Traditional and Minority Religions Fare in the Courts: Empirical Evidence from 

Religious Liberty Cases’ 76 U Colo L Rev 1021. 
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1990s.
2582

 This is, however, with the exception of Muslim claimants in equal treatment or 

discrimination claims (a subcategory of the claims reviewed). In fact, counter to popular perceptions, 

Roman Catholics and Baptists appear to be the ones that “today enter the courthouse doors at a 

disadvantage”: “Two categories of religious affiliation by claimants emerged as consistently and 

significantly associated with a negative outcome—Catholic (at the 99% probability level) and Baptist 

(at the 95% probability level)….this may seem counter-intuitive.”
2583

 One explanation for the finding 

that “those whose religious views are reasonably close to the mainstream of American society are 

significantly less likely to succeed in obtaining a court-ordered accommodation of religious practices, 

while those adhering to distinctly minority religions (with the possible exception of Muslims as 

discussed next) do not encounter similarly negative responses,” could be that “the very fact of near-

mainstream status works against a successful request for accommodation. Because Catholics and 

Baptists are found in significant numbers across the country, judges may consciously or unconsciously 

conclude that followers of those religious traditions are capable of effectively participating in the 

political process and thus are neither in need nor deserving of protection through judicial intervention 

from the results of that political process.” Another reason may be that “that members of the Catholic 

Church and Baptist fellowships come into court struggling against negative perceptions and attitudes 

shared by political and legal elites.”
2584

 The worse outcomes that Baptist claimants face, however, are 

hard to explain by reference to the history of anti-Catholic feeling and overt discrimination against this 

group in the United States, even if that were still to be an issue at the federal judiciary level.
2585

 Rather, 

Catholics and Baptists, as other evangelical Christians, in the U.S. have in common today their 

“general adherence to traditional or conservative social values and moral principles, which may 

conflict with the commands and policy-initiatives of secular and liberal government. Thus, when 

traditionalist Catholics and Baptists resist governmental regulation of private conduct by seeking 

court-ordered exemptions from, for example, anti-discrimination or licensing laws, they run against 

the grain of mainstream secular society.”
2586

 Finally, with regard to minority religions, the authors also 

                                                           
2582

 See Sisk, ‘How Traditional and Minority Religions Fare in the Courts: Empirical Evidence from Religious 

Liberty Cases’, p. 1039 (“Whatever may have been the historical pattern, religious minorities did not experience 

disproportionately unfavorable treatments in the federal courts of the 1980s and 1990s, under our study.”) 

2583
 Sisk, Heise and Morriss, ‘Searching for the Soul of Judicial Decisionmaking: An Empirical Study of 

Religious Freedom Decisions’, p. 564. The authors cite Stephen M. Feldman, Religious Minorities and the First 

Amendment: The History, the Doctrine, and the Future, 6 U. PA. J.CONST. L. 222, p. 252 (2003) as incorrectly 

arguing that “Christians do find themselves in court defending the exercise of their religion, the judiciary is 

likely to be receptive to their claims” because “Christian judges should be more likely to be sympathetic to the 

plight of fellow Christians”. 

2584 
Sisk, Heise and Morriss, ‘Searching for the Soul of Judicial Decisionmaking: An Empirical Study of 

Religious Freedom Decisions’, p. 564. 

2585
 Sisk, Heise and Morriss, ‘Searching for the Soul of Judicial Decisionmaking: An Empirical Study of 

Religious Freedom Decisions’, p. 565. 

2586
 Sisk, Heise and Morriss, ‘Searching for the Soul of Judicial Decisionmaking: An Empirical Study of 

Religious Freedom Decisions’, p. 566 (“conservative Baptists are a visible element of the so-called Religious 
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found “some evidence that adherents to Islam, apparently alone among the non-Christian religious 

faiths, may encounter greater resistance in pressing claims for religious accommodation in federal 

courts.”
2587

 There were other findings, however, suggesting that, in the 188 cases involving equal 

treatment or discrimination claims, claimants’ Muslim religious affiliation was a significant negative 

influence while the judge’s racial background was a significant positive factor.
2588

 

The study includes an interesting breakdown of the claims according to the religious affiliation of the 

claimants: Catholic: 6.3%; Baptist: 3%; General Christian 25.2%; Jewish: 11.4% (including 7.2% for 

orthodox or conservative Jews); Muslims: 14.5%; Native American: 5.7%; other affiliations: 14.9% 

(e.g. 0.7% Mormon, 0.7% Jehovah’s Witnesses, 1.6% white separatists); in 19.1% the religious 

affiliation could not be determined.
2589

 

They also looked into the role religious variables had on judges’ decisions, and argue that “the single 

most prominent, salient, and consistent influence on judicial decisionmaking in our study was 

religion—religion in terms of affiliation of the claimant, the background of the judge, and the 

demographics of the community, independent of other background and political variables commonly 

used in empirical tests of judicial behavior.”  

Despite the convoluted image of Religion Clause case law, the status of religious freedom as 

America’s ‘first freedom’ in a general way remains a constant up to today in U.S. society. President 

Obama, despite once being portrait as an ‘enemy of religious freedom’ by the Romney campaign,
2590

 

following other presidents such as Bill Clinton and George W. Bush, has hailed this freedom in very 

primary terms, saying “Of all the freedoms we cherish as Americans, of all the rights that we hold 

sacred, foremost among them is freedom of religion, the right to worship as we choose” notably in 

2012 during a Ramadan celebration at the White House.
2591

 “The suggestion that religious liberty is 

the nation’s ‘first freedom’ has become so commonplace that it seems churlish to question it.”
2592

 

Freedom of religious is now a “universally accepted truism” in the U.S., but this was not always the 

case. “Whatever pride of place religion may have enjoyed during the founding era, the assumption that 

                                                                                                                                                                                     
Right, whose perspective on legal and political matters parallels that of orthodox Catholics and contrasts with 

that of the Mainline Protestant worldview.”) 

2587
 Sisk, Heise and Morriss, ‘Searching for the Soul of Judicial Decisionmaking: An Empirical Study of 

Religious Freedom Decisions’, p. 566-567. 

2588
 Sisk, Heise and Morriss, ‘Searching for the Soul of Judicial Decisionmaking: An Empirical Study of 

Religious Freedom Decisions’, p. 557-8. For the empirical success or failure by religious background of 

claimants see:  Sisk, ‘How Traditional and Minority Religions Fare in the Courts: Empirical Evidence from 

Religious Liberty Cases’. 

2589
 Sisk, Heise and Morriss, ‘Searching for the Soul of Judicial Decisionmaking: An Empirical Study of 

Religious Freedom Decisions’, p. 563-564. 

2590
 http://www.youtube.com/watch?v=IMv28sYQzCY&feature=player_embedded(‘Be not afraid’ campaign 

video Mitt Romney). 

2591
 Peter Manseau, ‘Campaign stops. Is Religious Freedom Really Primary?’ New York Times . 

2592
 Manseau,   

http://www.youtube.com/watch?v=IMv28sYQzCY&feature=player_embedded('Be
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the written order of the Bill of Rights alone makes religious freedom ‘first’ or ‘foremost’ in terms of 

significance has not been universally shared since that time. … shifting national priorities through the 

years have reorganized our sense of how rights should be enumerated. For much of American history, 

‘first freedom’ was more likely to refer to freedom of the press or speech than religion. In the middle 

of the 20th century, however, when the Jesuits John Courtney Murray and Wilfrid Parsons began 

articulating Catholic understandings of the role of religion in American public life, the phrase found 

forceful advocates of its current meaning.”
2593

 Before then, in President Roosevelt’s State of the Union 

address of 1941, the famous Four Freedoms Speech, “freedom of every person to worship God in his 

own way” was listed second behind “freedom of speech and expression.”
2594

 

 

1.3.2. Protection against employment discrimination under the Civil Rights Act  

 

Despite the basic equality of all human beings being proclaimed as a self-evident tenet under the 1776 

American Declaration of Independence (“We hold these truths to be self-evident: that all men are 

created equal …”), the principle was not applied to the situation of enslaved Africans. In the infamous 

Dred Scott case (1857) the Supreme Court held that persons of African descent (slave or freedman) 

could not claim American citizenship and had no standing to sue in federal courts.
2595

 It took a civil 

war
2596

 to advance the struggle for freedom and racial equality, with the Thirteenth Amendment 

(abolishing slavery and involuntary servitude), Fourteenth Amendment (amongst others including the 

Equal Protection Clause), and the Fifteenth Amendment (right to vote irrespective of race/color/prior 

servitude) (collectively referred to as the Reconstruction Amendments) being adopted between 1865 

and 1870. In particular, the Equal Protection Clause of the Fourteenth Amendment
2597

 would prove 

                                                           
2593

 Manseau, . Another contender in the U.S. context is the freedom to bear arms, which is in the Second 

Amendment of the Bill of Rights. The title of the political magazine of the National Rifle Association is 

‘America’s First Freedom’: http://www.nrapublications.org/index.php/first-freedom/ 

2594
 The Four freedoms were: freedom of speech and expression; freedom of worship; freedom from want; 

freedom of fear. 

2595
 Dred Scott v. Sandford, 60 U.S. 393 (1857). Dred Scott’s argument was that his residence in free territories 

required his emancipation from his slave-owner (Sanford, misspelled as Sandford by the Court). The case, 

considered the worst in the history of the U.S. Supreme Court, was superseded by the Civil Rights Act of 1866, 

which gave persons of African descent full citizenship, and the Citizenship Clause of the Fourteenth Amendment 

(1870). 

2596
 In the midst of the American Civil War of 1861-1865, President Abraham Lincoln issued the Emancipation 

Proclamation (1863) which rendered the eradication of slavery an explicit war goal. 

2597
 The Equal Protection Clause is open-ended, so that it is up to the courts to decide which grounds to protect. 

The U.S. Supreme Court has developed a three-tier framework of scrutiny: strict scrutiny applies to race and 

alienage, intermediate scrutiny to gender, the most lenient rational basis scrutiny plies to other grounds. Religion 

is covered under statutory protection (Title VII). See Fredman, Comparative study of anti-discrimination and 

equality laws of the US, Canada, South Africa and India, p. 6. 
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instrumental in progressively advancing the equal rights of all persons, but notably those of African 

descent, on par with white people.
2598

  

 

Yet, the adoption of the Reconstruction Amendments was no panacea in the quest to achieve racial 

equality at a social level. The ‘separate but equal’ doctrine played out in various social areas until well 

through the second part of the 20
th
 century:  

“Despite the abolition of slavery and the constitutional guarantee of equality, blatant discrimination 

remained endemic throughout the US. African Americans … were consigned to separate and vastly 

inferior facilities. Nor was the Equal Protection Clause in the Fourteenth Amendment sufficiently robust 

to combat such inequality. In Plessy v Ferguson,
2599

 the Court refused to strike down a Louisiana statute, 

passed in 1890, providing for separate railway carriages for the ‘white and colored races.’ The Court held 

that although the object of the Fourteenth Amendment ‘was undoubtedly to enforce the absolute equality 

of the two races before the law, ... it could not have been intended to abolish distinctions based upon 

color, or to enforce social, as distinguished from political equality.’ The Court’s assumption that enforced 

separation did not ‘stamp the colored race with a badge of inferiority’ was forcefully rebutted by Harlan. 

It was not until well into the 20th century that the majority of the Court began to echo the lone voice of 

Harlan.”
2600

 

 

In the second part of the 20
th
 century, a vibrant civil rights movement gave the impetus for a number 

of initiatives, with the Civil Rights Act of 1964 perhaps as the most important achievement.
2601

 The 

                                                           
2598

 E.g. Brown v. Board of Education (1954), which dismantle racial segregation (‘separate but equal’) in 

education, was supported on the Equal Protection Clause of the Fourteenth Amendment. In addition, the doctrine 

of ‘incorporation’ through which the Bill of Rights is applied to the states is based on the Due Process Clause of 

the Fourteenth Amendment. (under ‘reverse incorporation’ the equal protection clause also applies to the federal 

government) 

2599
 Plessy v. Ferguson, 163 U.S. 537 (1896); see also discussed in Donovan and Anderson. In Plessy, the 

Supreme Court referred to the fact that the law passed in good faith and not as an annoyance, racial segregation 

was a custom or tradition in the South, that a law which followed custom was reasonable (while law that 

conflicted was unreasonable) and that the law was incapable of restructuring racial instincts. Plessy was 

forcefully overruled in 1954 Brown v. Board of Education in which the U.S. Supreme Court decisively rejected 

the ‘separate but equal’ doctrine in a brief but unequivocal judgment holding that ‘in the field of public 

education the doctrine of “separate but equal” has no place. See Fredman, Comparative study of anti-

discrimination and equality laws of the US, Canada, South Africa and India, p. 15. 

2600
 Fredman, Comparative study of anti-discrimination and equality laws of the US, Canada, South Africa and 

India, p. 15. 

2601
 See also the Executive Order 11246 (1965) on contract compliance which prohibits federal government 

contractors and subcontractors from discriminating on the basis of race, color, religion, sex, or national origin in 

employment decisions as well as to adopt affirmative action as a condition for the award and the continuation of 

the contract (initially only for racial minorities, now extended to cover religion and sex) and the Equal 

Employment Opportunity Act of 1972 extending federal employment discrimination law to state employers. See 

Fredman, Comparative study of anti-discrimination and equality laws of the US, Canada, South Africa and 

India, p. 25. The E.O. 11246 is administered by the Office of Federal Contract Compliance Programs (OFCCP) 

within the U.S. Department of Labor. 
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Act, which was ‘forged in an atmosphere of urgency’
2602

 following brutally beaten-down protests 

against racial segregation and discrimination in the eventful spring of 1963, was an omnibus law 

which addresses employment, but also public accommodations, education and voting. Title VII of the 

Act bans discrimination on the grounds of race, color, religion, sex, and national origin by both private 

and public entities in employment and public services. Already pioneering in its time, it remains the 

most important source of statutory protection against employment discrimination in the U.S. at federal 

level, and particularly important for the purposes of our analysis since it prohibits discrimination based 

on religion by employers (public or private) with 15 or more employees.
2603

 As Bisom-Rapp notes, 

Title VII of the Civil Rights Act of 1964 embodies American society’s demand for social justice, 

under the recognition that “the transformation of a given society requires measures on many fronts, 

including guarantees of fair access to employment.”
2604

 Also, “in an employment regime based largely 

on at-will employment and unfettered employer discretion, [it] represent[s] a significant encroachment 

on employer prerogatives.”
2605

 Despite this and other legal protections, the struggle for (racial) 

equality in the U.S. in employment as well as other social areas has remained an elusive quest and can 

hardly be considered a closed chapter. 

 

Though ‘religion’
2606

 figures amongst the covered discrimination grounds under Title VII of the Civil 

Rights Act, the proceeding background should make amply clear that the major impetus for the 

Congress to adopt the Act was to be found in the dire situation of racial minorities in the country 

rather than a or various religious minorities. For instance, it has been said that “the crucial social fact 

giving rise to Title VII was the disproportionately high unemployment rate among blacks.”
2607

 Julie 

Suk, who sees the social context and origins as still determining the interpretation of the Act today,
2608

 

writes that: 

                                                           
2602

 http://www.eeoc.gov/eeoc/history/35th/pre1965/index.html. In his speech of 11 June 1963, President John F. 

Kennedy urged Congress to adopt the bill, said in part “one hundred years of delay have passed since President 

Lincoln freed the slaves, yet their heirs, their grandsons, are not fully free. They are not yet free from the bonds 

of injustice. …Now the time has come for this nation to fulfill its promise.” 

2603
 42 U.S.C. § 2000e(b). Title VII also prohibits discrimination based on race, colour, religion or national 

origin (but not sex) by private and public entities in access to public accommodations (e.g. hotels, restaurants 

and theatres). State or local laws may provide parallel or broader protections than Title VII, sometimes covering 

also small employers. 

2604
 Bisom-Rapp, p. 331-349. 

2605
 Bisom-Rapp; She notes the role of Title VII as a blueprint for the ADEA (Age Discrimination in 

Employment Act, 1967, protects 40 plus) and the ADA (Americans with Disabilities Act, 1990). 

2606
 Notably not ‘religion and/or belief’ is covered, but considering protections for atheists and other non-

believers, this may be considered of little importance. Cash and Gray argue that “Though religion was addressed 

in the original laws, the primary focus was accommodation for religious observances outside the workplace.” 

2607
 Alfred W. Blumrosen, ‘The Duty of Fair Recruitment Under the Civil Rights Act of 1964’ 22 Rutgers L Rev 

465(attributing this goal to the Truman Committee on Civil Rights in 1947). 

2608
 Suk, p. 78. (“So, naturally, the eradication of race-based disadvantage has been articulated, both by scholars 

and by the Supreme Court, as the main goal of employment discrimination law. Although employment 

http://www.eeoc.gov/eeoc/history/35th/pre1965/index.html
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“Title VII also prohibited discrimination on the basis of sex, national origin, and religion, expressing 

the message that employment disadvantage on the basis of membership in these groups was also 

unacceptable. But it is clear that the main impetus for passing Title VII was a growing civil rights 

movement whose primary goal was to undo racial segregation and its disadvantaging effects on African 

Americans in education and employment. Indeed, the Civil Rights Act of 1964, of which Title VII was 

part, was a comprehensive federal statute attempting to eradicate various aspects of racial segregation 

and black disadvantage in voting, employment, education, and public accommodations.”
2609

 

 

However, with religion playing a significant role in various American landmark social and political 

struggles, the struggle for freedom and equality of African-Americans too has never been divorced 

from religiously motivated forces so that it may be somewhat artificial to separate racial struggles 

from religion.  

The prominent figure of Dr. Martin Luther King, Jr., a Baptist pastor who was also a prominent 

religious figure, illustrates the role of religion as not merely ancillary to the main civil rights struggles 

surrounding race, racial tensions and hostilities. Basing himself on strongly expressed Christian beliefs 

and language, King used nonviolent disobedience to advance the African-American civil rights 

movement. His orator skills were certainly developed during his time and were very much fitting for 

his position as a Baptist minister. Neuhaus argues that King “disrupt[ed] the business of secular 

America by an appeal to religiously based public values.”
2610

 King’s 1963 ‘I have a dream’ speech -a 

milestone in American history- bears clear testimony to the religiously inspired and motivated hope 

expressed. In part, the speech went as follows:  

“When we let freedom ring, when we let ring from every village and every hamlet, from every state and 

every city, we will be able to speed up that day when all God’s children, black men and white men, 

Jews and Gentiles, Protestants and Catholics, will be able to join hands and sing in the words of that old 

Negro spiritual, “Free at last! Free at last!” Thank God almighty, we are free at last!” 

 

Clearly then, religious fervor and faith formed a staple rather than a shy background in the American 

civil rights struggle, including in the figure of King, in his speeches and visions, his style and in his 

general way of life and worldview as well as in those of many of his followers (and opponents). For 

another, more controversial, civil rights figure, Malcolm X., the fight for emancipation of the blacks in 

the U.S. was infused with the force and value of a return to Islam fitting for the people whose 

                                                                                                                                                                                     
discrimination law has been extended to other groups, the history of group-based disadvantage has always been 

an important background for the interpretation of the antidiscrimination norm. Although the statute protects 

employees as individuals, it does so only insofar as the individual has been treated badly as a member of a group, 

and does not protect the individual from all forms of arbitrary and unjustified treatment by the employer. These 

features of U.S. employment discrimination law, as we shall see, make it distinctive.”) 

2609
 Suk, p. 77-78 (emphasis added, references omitted). 

2610
  Neuhaus, p. 78. 
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ancestors had been stripped of this religion and heritage by slavery.
2611

 This prominent role of religion 

as motivation and driving force behind the call for change in the U.S. stands in stark contrast with the 

origins of anti-discrimination law in Europe, of which the protections were not motivated by reference 

to religion but rather on very secular (e.g. human rights/economic) grounds. On the other hand, one 

main concern in Europe does related to the position of Muslims as a (ethno-) religious minority.  

So the link between race and religious motivation and rhetoric is clear. Yet this cannot ignore the fact 

that the equality debate in the U.S. taking place (and still so) predominantly in terms of race rather 

than religion, an observation which has certain implications. This also explains why the paradigmatic 

victims of racism and discrimination are different in Europe and the U.S.: 

“For Americans, by contrast, far from being paradigmatic, Jews, Arabs and Muslims are ‘hard cases’ 

precisely because they are liminal and straddle the ostensibly separate categories of race, nation, and 

religion. The paradigmatic victim of racism in America is not the Jew or the Muslim, but rather, the 

African American. As in Europe, race takes its meaning in America from the country’s history of 

racism and the particular institutions under which its history of racial subordination unfolded. That 

history of course begins with the history of slavery, and it continues with the legacy of slavery, from 

Jim Crow segregation and lynchings to the various forms of bigotry and institutional and structural 

racism that persist to this day. This is a history that makes the descendants of slaves the paradigmatic 

racial minority, and thereby makes race, in the sense of biological ancestry, the supposedly sole 

criterion of racial identity. Whereas the paradigmatic victims in Europe fuse elements of religion, 

nationality and ethnicity with race, the paradigmatic racial other in the United States is defined by race 

largely to the exclusion of other dimensions of identity, such as religion, nationality and culture.”
2612

  

 

Title VII and religious discrimination 

 

Title VII of the Civil Rights Act of 1964
2613

 remains the primary vehicle for employees seeking 

redress for discrimination (adverse employment actions) based on religion by employers in the private 

or public sector. The Act only applies to an employer ‘who has fifteen (15) or more employees for 

each working day in each of twenty or more calendar weeks in the current or preceding calendar 

year’.
2614

 Title VII also covers employment agencies and labor organizations. Congress asserted its 

authority to legislate under several different parts of the U.S. Constitution, principally its power to 

                                                           
2611

 Smith, Islam in America, p. 80 et seq. 

2612
 Nomi Maya Stolzenberg, ‘Righting the Relationship Between Race and Religion in Law ’ 31 Oxford Journal 

of Legal Studies 583, p. 22-23. 

2613
 Title VII of the Act, codified as Subchapter VI of Chapter 21 of title 42 of the United States Code, prohibits 

discrimination by covered employers on the basis of race, color, religion, sex or national origin (see 42 U.S.C. § 

2000e-2). http://www.law.cornell.edu/uscode/42/usc_sup_01_42_10_21_20_VI.html.  

2614
See Definitions section under 42 U.S.C. §2000e(b). In 1972, Title VII was amended to include federal, state, 

and local government employers. Also, other legislation prohibiting pregnancy, age, and disability 

discrimination has added to the protection under Title VII for other groups: See Pregnancy Discrimination Act of 

1978, Age Discrimination in Employment Act, Americans with Disabilities Act of 1990. 

http://www.law.cornell.edu/uscode/42/usc_sup_01_42_10_21_20_VI.html
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regulate interstate commerce under Article One (section 8) of the Constitution, its duty to guarantee all 

citizens equal protection of the laws under the Fourteenth Amendment and its duty to protect voting 

rights under the Fifteenth Amendment.  

 

An employee may bring a cause of action under different theories of discrimination under Title VII 

(i.e. the different legal theories of liability for litigating cases under Title VII). There are two general 

theories, which apply across the various discrimination grounds (disparate treatment (intentional 

discrimination) and disparate impact) and one specific to religious discrimination (the failure to 

reasonably accommodate).
2615

 

 First, there is disparate treatment for intentional discrimination, for when an employer treats 

a person less favorable than others because of their race, colour, sex, national origin, or 

religion.
2616

 Under this general cause of action, a ‘motive/animus’ is required (some courts 

require a drive to act because of membership in protected group, other courts accept 

unconscious stereotyping) and the claimants needs to identify similarly situated comparator(s) 

outside the plaintiff’s group who is/are treated better. To prove a claim under the disparate 

treatment theory, “the prima facie case and evidentiary burdens of an employee alleging 

religious discrimination mirror those of an employee alleging race or sex discrimination.”
2617

 

The plaintiff must demonstrate that she (1) is a member of a protected class, (2) was qualified 

and rejected for the position she sought, and (3) nonmembers of the protected class were 

treated more favorably.
2618

 The same burden-shifting framework applies as well:
2619

 once the 

plaintiff establishes a prima facie case, the employer must proffer a legitimate, non-

discriminatory reason for the adverse employment decision. Once the employer does so, the 

plaintiff can/must demonstrate that this reason is pretextual.
2620

 

 Second, there is the disparate impact avenue, when policies and practices appear to be far but 

have discriminatory effects. The concept of disparate impact (strongly affiliated with the 

concept of indirect discrimination in the European context which was inspired by it) was first 

shaped by the U.S. Supreme Court in the case of Griggs v Duke Power, where Burger CJ held 

that “the Act proscribes not only overt discrimination but also practices that are fair in form, 

                                                           
2615

 Brierton, at 291. 

2616
 E.g. see Teamster v. United States, 431 U.S. 324, 335, n. 15 (1977). 

2617
 Chalmers v. Tulon Co. of Richmond, 101 F.3d 1012, at 1017 (4th Cir.1996). 

2618
 E.g. Goosby v. Johnson & Johnson Med., Inc., 228 F.3d 313, 318-319 (3d Cir.2000) (citing Ezold v. Wolf, 

Block, Schorr & Solis-Cohen, 983 F.2d 509, 522 (3d Cir.1992)). 

2619
 E.g., McDonnell Douglas Corp. v. Green, 411 U.S. 792, 803-805, 93 S.Ct. 1817, 36 L.Ed.2d 668 (1973). 

2620
 E.g. Goosby, 228 F.3d at 319; see also Reeves v. Sanderson Plumbing Prods., Inc., 530 U.S. 133, 143, 120 

S.Ct. 2097, 147 L.Ed.2d 105 (2000). 
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but discriminatory in operation.”
2621

 Intention is not required in a Title VII claim.
2622

 A 

facially neutral employment practice which disproportionately harms a protected group even 

in the absence of discriminatory intent can be attacked, but the employer will prevail if he can 

justify the practice as a business necessity. The employee can then counter this by showing an 

available alternative employment practice which also serves the employer’s legitimate needs 

but has less disparate impact.  

While its introduction is to be considered as a n important development towards more 

substantive equality (making it thus a progressive concept directing employer’s attention to 

the fact that neutral policies and practices can disadvantage protected groups), it has been said 

that in practice there are less and less disparate impact suits because of the low success rate 

due to procedural requirements.
2623

 

 In the case of religious discrimination, a plaintiff can also assert failure to accommodate as a 

cause of action.
2624

 The elements which must be provided to successfully argue a claim are 

then different. Establishing a prima facie case requires the employee to show that: (1) he or 

she has a ‘bona fide’ religious belief
2625

, practice or observance that conflicts with an 

                                                           
2621

 Griggs .v Duke Power Co., 401 US 424, 91 S Ct 849 (1971) (US Supreme Court). This racial discrimination 

case concerned an employer, Duke Power, which required a high school education and satisfactory aptitude test 

as conditions for manual jobs which did not require any specific level of education. While the same conditions 

were being applied to all candidates (black or white) and thus there was a formally equal standard, the Court held 

that there was a discriminatory effect on African-American candidates since they had received inferior education 

in segregated schools and were less likely to hold high school diplomas. Significantly, successfully performing 

the job duties did not relate to the requisites of the diploma nor the test, so that there was no business necessity at 

hand for the (formally) equal requirements, otherwise they would have been considered justified. See discussion 

in Fredman, Comparative study of anti-discrimination and equality laws of the US, Canada, South Africa and 

India, p. 80; Ibid, at 431. The concept is now codified under the Civil Rights Act 1991 (a plaintiff establishes a 

prima facie violation by showing that an employer uses ‘a particular employment practice that causes a disparate 

impact on the basis of race, colour, religion, sex, or national origin’; An employer may defend against liability 

by demonstrating that the practice is ‘job related for the position in question and consistent with business 

necessity’. However, even if the employer establishes this defence, a plaintiff may still succeed by showing that 

the employer refuses to adopt an available alternative employment practice that has less disparate impact and 

serves the employer’s legitimate needs.” 

2622
 The situation is different under Constitutional protection, where plaintiffs are required to prove that the 

government intended to discriminate in order to prove a breach of the Fourteenth Amendment equal protection 

clause. 

2623
 See M. Selmi, ‘Was Disparate Treatment Theory a Mistake?’ 53 UCLA L Rev 701discussing the difficulty 

of marshalling adequate statistical evidence;M. Hart, ‘Disparate Impact Discrimination: The Limits of Litigation, 

the Possibility for Internal Compliance’ 33 J Coll & Univ L 547. 

2624
 See discussion in Abramson v. William Paterson College of New Jersey, 260 F.3d 265, C.A.3 (N.J.),2001, at 

FN 12. (“employees may assert two theories of religious discrimination: FN12 “disparate treatment,” as alleged 

here, and “failure to accommodate.” … FN12 The reason for the two different types of claims is that although 

Title VII lists religion in the same list of protected categories as race and sex, the definition of “religion” in 42 

U.S.C. § 2000e(j) creates the “failure to accommodate” theory by including “all aspects of religious observance 

and practice, as well as belief, unless an employer demonstrates that he is unable to reasonably accommodate an 

employee's ... religious observance or practice without undue hardship on the conduct of the employer's 

business.”)  

2625
 This is largely a subjective standard which rarely blocks a claim. Bernstein notes: “To be protected as a 

“bona fide religious belief,” the belief must not only be based on a “religion,” it must be “sincerely held.” An 
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employment requirement; (2) he or she informed the employer of this belief or the employer is 

otherwise put on notice
2626

; (3) he or she was disciplined for failure to comply with the 

conflicting employment requirement.
2627

 Once a prima facie case has been established by the 

employee, the burden shifts to the employer to prove that he did provide accommodation 

unless that would have meant “undue hardship” under the circumstances.
2628

 Most dispute 

(and legal reasoning) revolves around the issue of whether a ‘reasonable’ accommodation was 

offered and/or whether there is talk of an ‘undue hardship’ on the employer’s business. 

Throughout the years, the Supreme Court and federal circuit courts have specified the 

meaning and content of terms such as reasonable accommodations and undue hardship, and 

the EEOC has also adopted guidelines, yet this has still left considerable leeway for lower 

level case law (and the daily practice) which is said to be amorphous, convoluted, and fact-

specific.
2629

  

 

1.3.3. Origins of the idea and concept of reasonable accommodations 

 

The origins of the legal concept of reasonable accommodations thus lie in the United States, with a 

duty to ‘reasonably accommodate’ employees’ religious beliefs, observance and practices introduced 

in 1972 under Title VII of the Civil Rights Act of 1964.
2630

 As said, an employer need not make 

appropriate amendments to workplace rules or practices if he can convincingly demonstrate that this 

would place an ‘undue hardship’ on the pursuits of his business.  

                                                                                                                                                                                     
employee’s assertion that a belief is “sincerely held” is generally not disputed given the expansive interpretation 

afforded under Title VII. In fact, while purely secular beliefs, for instance, are not “bona fide,” courts may not 

extensively inquire into the validity or deep-rooted nature of one’s claimed beliefs. In other words, an 

employee’s assertion that he engages in a religious practice that conflicts with his job requirements and requires 

accommodation must be given great weight. Courts look to the sincerity of an employee’s belief, and do not 

analyze the merits of that belief.” Robert H. Bernstein, Religious Accommodation in the Workplace: What 

Employers and Lawyers Need to Know  (2012) 

2626
 notice is given where “an employer has enough information to make it aware a conflict exists between the 

individual’s religious practice or belief and a requirement for applying for or performing the job.” See e.g. 

EEOC v. Abercrombie & Fitch Stores, Inc., 798 F. Supp. 2d 1272, 1287 (N.D. Okla. 2011) at 1285. 

2627
 E.g. Protos v. Volkswagen of America, Inc., 797 F.2d 129, 133 (3d Cir.1986). 

2628
 42 U.S.C. § 2000e-2(a); see also TWA v. Hardison. 432 U.S. 63 (1977). Andrew M. Campbell, “What 

constitutes Employer’s reasonable accommodation of employee’s religious preference under Title VII of the 

Civil Rights Act of 1964?”, 134 ALR Fed 1 (1996). 

2629
 Yunus discusses five different categories of judicial interpretation to show the inconsistency of application at 

the level of the lower courts. Bernstein notes that “Congress has yet to define either “reasonably accommodate” 

or “undue hardship.” The deluge of resultant case law demonstrates that the definitions are amorphous and vary 

drastically based on the particular facts of a case. While there are few bright line rules or universal principles, the 

considerable litigation interpreting these terms at least provides boundaries for avoiding the most commonly 

encountered discrimination claims.” Bernstein; Yunus. 

2630
 After the adoption of the 1964 Civil Rights Act, the Equal Employment Opportunities Commission (EEOC) 

42 USCA s.2000 (e)(j); Dewey v Reynolds Metal Co. 429 F.2d 324 (6th Cir. 1970) (equally divided court), see 

Bribosia, Ringelheim and Rorive, ‘Aménager la diversité : le droit de l'égalité face à la pluralité religieuse’. 
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The idea behind religious accommodations in the U.S. itself appears much older. It is intimately linked 

to the idea of religious freedom (as opposed to religious tolerance).
2631

 Nussbaum, for whom 

accommodation (although primarily discussed under the Free Exercise clause and not the Civil Rights 

Act) “means giving religious people a ‘break’ in some areas, for reasons of conscience –a dispensation 

from laws of general applicability” writes “[t]his idea has also been around since the Founding; it is 

the idea that George Washington mentions in his letter to the Quakers, assuring them that he 

understands the conscientious reasons that lead them to refuse military service.”
2632

  

In September 1789, George Washington – paving the way for the First Amendment to the U.S. 

Constitution – wrote in a letter to the Annual Meeting of Quakers: 

“I assure you very explicitly, that in my opinion the conscientious scruples of all men should be treated 

with great delicacy and tenderness; and it is my wish and desire, that the laws may always be as 

extensively accommodated to them, as a due regard to the protection and essential interests of the nation 

may justify and permit.” (emphasis added) 

 

Brierton links the reasonable accommodations mandate to the prevalence of the idea and importance 

of religious freedom throughout American history:  

“The preservation of religious liberty is consistently found in the pages of American history. As the free 

exercise clause attempts to protect individual religious beliefs and practices from governmental 

infringement, so reasonable accommodation protects the religious liberties of the employee from 

infringement by the employer.”
2633

  

 

The employment accommodation mandate under Title VII can be traced back to the Equal 

Employment Opportunities Commission (EEOC), which in its 1967 guidelines
2634

 changed its earlier 

more restrictive position to argue that an employer effectively discriminates where he is able to 

accommodate an employee’s religious practice without undue hardships but refuses to do so.  

                                                           
2631

 Since the premodern and early modern times, the focus in Western societies is said to have moved from 

religious tolerance to religious freedom, see van der Ven, pp. 265-266. 

2632
 Nussbaum, Liberty of conscience : in defense of America's tradition of religious equality, p. 21. There is a 

long tradition of ‘conscientious objection’ against military service in the U.S., see Witmer v. United States, 348 

U.S. 375 (1955) (concerning a conscientious objection by a Jehovah’s Witness);William Lee Miller, The first 

liberty: Religion and the American Republic (Knopf 1986);Charles C. Moskos and John W. Chambers II, The 

New Conscientious Objection : From Sacred to Secular Resistance (Oxford University Press 1993). 

2633
 Brierton, at p. 292. 

2634
 EEOC Guidelines on Discrimination because of Religion, 29 CFR $1605.1 (b) (effective 10 July 1967); this 

was a clear departure from the version of the Guidelines which became effective 15 June 1966, which in Section 

1605.1 (b) stated that “a job applicant or employee who accepted the job knowing or having reason to believe 

that such requirements would conflict with his religious obligations is not entitled to demand any alterations in 

such requirements to accommodate his religious needs.” See United States Court of Appeals, Sixth Circuit, 

Dewey v. Reynolds Metal Co., 429 F.2d 324 (1970), para. 38. 
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The new guidelines thus imposed an affirmative duty on the employer to make an accommodation if 

requested by an employee.
2635

 The argument was that the prohibition of discrimination on the basis of 

religion implied a duty of reasonable accommodations on the employer. This view was not generally 

accepted in litigation, including at the level of the Supreme Court.
2636

 The incorporation of an explicit 

duty in the Civil Rights Act was thus triggered by the fact that some courts did not accept this position. 

This idea of implied reasonable accommodation being rejected by the courts, the avenue of statutory 

specification was pursued and in 1972 Title VII was amended.
2637

 The rather peculiar formulation of 

the duty (the employers’ obligation to make reasonable accommodation for the religious observances of 

their employees is not expressed in Title VII through an express duty to that effect but rather through a 

definition of the term ‘religion’, infra) adheres to the legacy that it was an ex post specification of the 

notion of religious discrimination. 
2638

 

Title VII of the Civil Rights Act provides that unlawful employment practices are the following: 

“It shall be an unlawful employment practice for an employer — 

(1) to fail or refuse to hire or to discharge any individual, or otherwise to discriminate against any 

individual with respect to his compensation, terms, conditions, or privileges of employment, because of 

such individual's race, color, religion, sex, or national origin; or 

(2) to limit, segregate, or classify his employees or applicants for employment in any way which would 

deprive or tend to deprive any individual of employment opportunities or otherwise adversely affect his 

status as an employee, because of such individual's race, color, religion, sex, or national origin.”
2639

  

 

In 1972, Congress did not amend this but specified the duty of RA in the definition of religion, 

amending Title VII so that it states that:  

“[t]he term ‘religion’ includes all aspects of religious observance and practice, as well as belief, unless 

an employer demonstrates that he is unable to reasonably accommodate to an employee's or 

prospective employee's religious observance or practice without undue hardship on the conduct of the 

employer's business.”
2640

  

                                                           
2635

 Brierton, at p. 293. 

2636
 Dewey v. Reynolds Metal Co., 402 US 689 (1971) (Court of Appeals decision confirmed by equally divided 

vote, 4-4 decision; Harlan J. not participating in the consideration or decision). The case concerned a repairman 

who was dismissed for refusing to work on Sundays and for refusing to look for a replacer (considering this to be 

a sin). 

2637
 The amendment was introduced by Senator Randolph, a Seventh-Day Adventist himself. See Emmanuel 

Bribosia and Isabelle Rorive, Reasonable Accommodation beyond Disability in Europe? (2013), p. 12. See 

discussion of the context which led Congress to adopt the amendment: Yunus, p. 658 et seq. 

2638
Stein, p. [6] states that “in the context of the legal construction of the act that the refusal of reasonable 

accommodation short of incurring undue hardship constitutes prohibited (indirect) discrimination.”
 
It should be clear 

that failure to accommodate amounts to an unlawful employment practice under Title VII, and is not considered 

indirect discrimination since that term is not used in the U.S.  

2639
 SEC. 2000e-2. [Section 703] (a) ; (b) is on employment agency practices and (c) relates to actionable 

practices of labor organizations. 

2640
 SEC. 2000e. Section 701] (j). (emphasis added). 
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In contrast, in the 1990 Americans with Disabilities Act –where the religious reasonable 

accommodation duty served as inspiration- it is stated that “discrimination on the basis of disability 

includes not making reasonable accommodations to the known limitations of an otherwise qualified 

individual with a disability who is an applicant or employee, unless it can be demonstrated that the 

accommodation would impose an undue hardship on the operation of the business.”
2641

 Thus, failure to 

accommodate is there included under the concept of discrimination, which seems as a much more 

straightforward approach. 

 

Subsequently, EEOC Guidelines further developed the content of the (statutory) duty of 

accommodation, by listing various alternative methods the employer can offer to accommodate the 

employee, including voluntary substitutes and swaps, flexible scheduling, transfers, and changes of job 

assignments.
2642

 After the Supreme Court set the de minimis standard for the duty, EEOC Guidelines 

sought to provide parameters for determining what constitutes “more than a de minimis cost,” for 

instance that “[e]mployers must consider the identifiable cost in relation to the size and operating cost 

of the company and the number of individuals who will request an accommodation.”
2643

  

 

Thus, both the idea behind religious accommodations or exceptions awarded because of religious 

specificities as well as the application of the concept as a legal right arose in the context of religious 

freedom and equality rights in the U.S. However, it was only after the concept was recycled and 

utilized in the 1990 Americans with Disabilities Act
2644

 that it gained influence far outside the U.S., 

and travelled amongst others to the European continent.
2645

 This is with the exception of Canada, 

where the Supreme Court in fact developed a much stronger doctrine of religious accommodations 

building on the U.S. experience, and later extended it to other grounds of discrimination under the 

Canadian Charter of Rights and Freedoms.
2646

  

 

1.3.4. When not to accommodate : de minimis as the legal test for reasonable accommodations 

(standard for undue hardship) versus a more generous ‘civility norm’ in the U.S.  

                                                           
2641

 Section 12112 (b) (5) (A) ADA. (emphasis added). 

2642
 See [Commission Guidelines, 29 C.F.R. § 1605.2(e)(1):  minor “administrative” costs or harm to company 

aesthetic are seldom considered more than de minimis costs.] 

2643
 Brierton, at p. 293. 

2644
 See Americans with Disabilities Act 1990, 42 USC s.12101 et seq.  

2645
 This latter Act is said to have “brought the issue of reasonable accommodations for individuals with 

disabilities to the attention of policy-makers and disability activists on a global scale.”Waddington, ‘Chapter six: 

reasonable accommodation’, p. 630-31.  

2646
 In Canada the right to accommodations is transversal, i.e. linked to all characteristics under non-

discrimination law, and can relate to religion, disability, gender and race, amongst others 

http://en.wikisource.org/w/index.php?title=Americans_with_Disabilities_Act&action=edit&redlink=1
http://en.wikisource.org/w/index.php?title=42_U.S.C._%C2%A7_12101&action=edit&redlink=1
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The duty to reasonably accommodate employee’s religious beliefs and practices has been the topic of 

debate in many federal court disputes, including at the level of the U.S. Supreme Court. In its first case 

decided under the amended Title VII, Trans World Airlines v. Hardison (1977)
 2647

 the Supreme Court 

adhered to a limited, conservative understanding of the accommodation duty in the case of religion. 

This case, involving a Saturday Sabbath observer, set the so-called de minimis standard, which is still 

the standard to assess whether or not the employer would face undue hardship in accommodation for 

the religious beliefs or practices of his employee.
2648

 This means that a refusal to accommodate an 

employee can be justified by showing that “more than a de minimis cost” would be required.  

An ‘absolute and unqualified’ right to accommodation for religious beliefs and practices, “no matter 

what burden or inconvenience this imposes on the employer or fellow workers”, as was considered the 

case in Estate of Thornton v. Caldor, Inc. (1985)
2649

 regarding the right not to work on once chosen 

Sabbath would be seen to violate the Establishment Clause of the First Amendment. Indeed, in her 

concurring opinion to the Thornton v. Caldor case, Justice Sandra Day O'Connor (joined by Justice 

Thurgood Marshall) addressed the constitutionality of the reasonable accommodations mandate under 

Title VII, distinguishing it from the Sabbath accommodation at stake in the case saying that: 

“Title VII calls for reasonable rather than absolute accommodation and extends that requirement to all 

religious beliefs and practices rather than protecting only the Sabbath observance, I believe an objective 

observer would perceive it as an anti-discrimination law rather than an endorsement of religion or a 

particular religious practice.”
2650

 

 

However, the constitutionality of the reasonable accommodations duty cannot be seen to command the 

de minimis standard. In between de minimis and ‘absolute and unqualified’ there remains a 

considerable spectrum of possibilities as far as standards, including the standard of disproportionate 

burden or fair balance of burdens which yields weighings more or less generous towards the 

employee, more or less lenient towards the employer and more or less in line with more overarching 

socio-political projects such as inclusion, diversity and multiculturalism. Thus, there must be other 

reasons for the standard, and despite this not being made explicit de minimis undeniably fits in a neo-

                                                           
2647

 See Trans World Airlines, Inc. v. Hardison, 432 U.S. 63, 74 (1977); see Sonny Franklin Miller, ‘Religious 

Accommodation Under Title VII: The Burdenless Burden’ 22 J CORP L 789.  

2648
 Significantly, a different standard applies under the ADA (1990) which was set in the statutory language of 

the Act itself: undue hardship in the case of disability accommodations is considered to exist when an action or 

measure requires “significant difficulty or expense”. ADA (1990), 42 USC $12111 (10). See Bribosia and 

Rorive, Reasonable Accommodation beyond Disability in Europe?, p. 12. See also Ansonia Board of Education 

v. Philbrook , 479 US 60 (1986). Yunus regards this as an anomaly since “the purposes of Title VII and the ADA 

are parallel, in that they both are aimed at eliminating employment discrimination.” Yunus, p. 669. 

2649
 Estate of Thornton v. Caldor, Inc., 472 U.S. 703 (1985). 

2650
 Justice O’Connor’s concurring opinion in Estate of Thornton v. Caldor, Inc., 472 U.S. 703 (1985). 
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liberal labour market model which penetrates many areas of U.S. policy and society. In contrast, as 

will be discussed below, the more generous Canadian approach is rooted in multiculturalism. 

 

In Ansonia Board of Education v. Philbrook (1986),
2651

 another characteristic U.S. Supreme Court 

case on reasonable accommodations for religion, The Supreme Court added another clarification 

which safeguarded the discretion of the employer in deciding the fate of religious accommodations. 

The case revolved around a teacher’s request to have time off during observed holy days in spite of an 

applicable collective bargaining agreement negotiated between the Board and the teacher’s union. Mr. 

Philbrook could not work on six schooldays because of religious reasons. The collective bargaining 

agreement provided that teachers could take up annual leave for observance of religious holidays but 

this was limited to three days; and teachers could not take up accumulated sick leave for that purpose 

(three days of which were open to take up for ‘necessary personal business.’). Mr. Philbrook did not 

only request accommodation repeatedly but also made two proposals, suggesting to allow him either 

to use the three days reserved for personal business leave for religious observance or to allow him to 

carry the cost of a substitute teacher and get paid in full for additional days taken off for religious 

observance. Both these proposals were rejected by the school which required he take up unpaid leave 

for religious observance days. In its decision, the U.S. Supreme Court narrowed the boundaries of an 

employee’s right to propose reasonable accommodations, holding:  

“Neither the terms nor the legislative history of § 701(j) supports the Court of Appeals' conclusion that 

an employer's accommodation obligation includes a duty to accept the employee's proposal unless that 

accommodation causes undue hardship on the conduct of the employer's business. An employer has met 

its obligation under §701(j) when it demonstrates that it has offered a reasonable accommodation to the 

employee. The employer need not further show that each of the employee's alternative accommodations 

would result in undue hardship. The extent of undue hardship on the employer's business is at issue only 

where the employer claims that it is unable to offer any reasonable accommodation without such 

hardship.”
2652

 

 

Employers need not “accept, or prove the unreasonableness of, an employee’s suggested 

accommodation.”
2653

 Certainly, the employee is free to make such suggestions but they do not bind the 

employer, who can choose to ignore them and need not prove that they cannot be accepted because 

they involve undue hardship; as long as the employer meets his duty to reasonably accommodate or 

shows undue hardship, he cannot be held liable. No religious accommodation cases have been decided 

since Hardison and Philbrook by the Supreme Court, but it is clear that these two cases set the tone. 

                                                           
2651

 Ansonia Board of Education v. Philbrook, 479 U.S. 60 (1986). 

2652
 Ansonia Board of Education v. Philbrook, 479 U.S. 60 (1986), at 68-69. The Court did not make a 

determination whether the collective bargaining agreement in fact constituted a reasonable accommodation, 

remanding this issue to the District Court. Ibid, at 70-71. 

2653
 Miller, ‘Religious Accommodation Under Title VII: The Burdenless Burden’. 
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Bernstein notes that in this area where litigation is on the rise, there are ‘few bright line rules or 

universal principles’ with definitions of reasonable accommodations and undue hardship appearing 

amorphous and fact-specific but there are some ‘boundaries for [employers to] avoiding the most 

commonly encountered discrimination claims.”
2654

  

 

It has become somewhat common place to argue that “this narrow interpretation of undue hardship has 

made it exceptionally difficult for employees to prevail on religious discrimination claims.”
2655

 Yunus 

argues, specifically regarding (Muslim) religious dress and grooming, that “the current interpretation 

of reasonable accommodation and undue hardship abrogates Title VII of any substantive standards 

that would ensure employees’ religious beliefs and practices are reasonably accommodated.”
2656

  

Compa strikes a similar notes when he, more in general, critiques that “the existence of a wide range 

of employment laws is no guarantee of their substantive protection or their effective enforcement. An 

increasingly conservative federal judiciary has issues decisions vitiating many protections against 

discrimination under Title VII, ADEA, ADA and other statutes.”
2657

 Fredman would corroborate this; 

she observes that, “in recent years, the US Supreme Court, itself the pioneer of substantive 

conceptions of equality [see disparate impact/Griggs v. Duke Power case as illustration], has adopted 

an increasingly restrictive approach.”
2658

  

There may be considerable truth in these observations in the sense that the U.S. judiciary has not 

facilitated the realization of all the potentials of progressive legislative tools towards substantive 

equality.  

However, drawing from Griffith’s distinction between specific and general effects of legislation, I 

argue that the reasonable accommodations duty in the case of religion in the U.S. which appears 

relatively weak (but certainly not moot) in a legal sense when viewed under the social workings of 

rules framework has made considerable effect in the minds and practices of employers, and especially 

is well-acquainted, well- accepted, and duly applied at ‘the shop floor level’ of working life in the U.S. 

The statutory peculiarity and the jurisprudential cap aside, its translation to and incorporation into the 

level of the shop floor of social life may be considered triumphant. There are various reasons for this, 

including the social setting of the U.S. as a religious nation where religious commitments are generally 

                                                           
2654

 Bernstein. 

2655
 Yunus, p. 658; Bernstein (‘this burden for employers is relatively low’) 

2656
 Yunus. 

2657
 Compa, p. 311. 

2658
 Fredman, Comparative study of anti-discrimination and equality laws of the US, Canada, South Africa and 

India, p. 50. This is not only because of the de minimis standard but because of the scaling back of the theory of 

disparate impact as well. See Ricci v De Stefano, 557 U.S. 557 (2009) in which the U.S. Supreme Court  by a 

majority held that steps taken to reduce disparate impact (substantive equality) could breach the prohibition 

against disparate treatment (formal equality). Scalia J in his dissenting opinion goes further, casting doubt on 

whether the disparate impact principle in Title VII is capable of reconciliation with the constitutional guarantee 

of equal treatment. Ibid, at 2681-2. 
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regarded positively. Paradoxically, the inconsistency of application of the de minimis standard at the 

level of the lower courts –e.g. Yunus discusses five different categories of judicial interpretation
2659

- 

can also be seen to contribute to a more generous shop floor reality. In this sense, uncertainty about 

judicial outcomes, within the expensive U.S. litigation system naturally moves cost-averse employers 

to the side of caution.  

Illustratively, Bernstein, a corporate counsel, advises employers in an online piece from 2012: 

“Due to the proliferation of religious discrimination claims, the law is evolving rapidly and often in 

challenging ways for employers. While employers maintain significant discretion when it comes to 

regulating their workplaces—from scheduling to physical appearance—in the wake of this spike in 

religion-based claims, employers would be prudent to revisit their policies for addressing conflictive 

employee religious practices, and their methods and procedures for determining whether an 

accommodation is needed. In other words, employers must carefully draft and enforce policies that 

allow them to meet their increasing legal obligations without undermining their control over the 

workplace or negatively affecting their bottom lines. If they do not, the results may well be costly—

whether due to increased liability or litigation, increased overhead, a loss of control over the workplace, 

or diminished employee morale.”
2660

 

 

The social context in the U.S. regarding questions of religion in the public sphere further plays into 

this. Because of the robustness of the idea of religious freedom, and the concern when this is 

threatened, one can expect a large level of social control. This is particularly important to effectively 

enforce the right to accommodations on a basic level. Griffith notes the role of (local) social control in 

the context of anti-discrimination rules in universities
2661

 but also gives the example of anti-smoking 

laws where he notes that “new anti-smoking rules - despite the absence of official enforcement - led 

almost overnight to a radically changed pattern of social behaviour…. New laws legitimated existing 

concerns amongst non-smokers and this in turn accelerated a ‘civility norm’ from becoming 

commonplace.”
 2662

 The idea is that a main factor explaining effectiveness of laws, even without 

investing in extensive enforcement activities, is strong informal social control. 

 

In parallel, one could maintain that in the case of religious accommodations, in the U.S., where as 

compared to Europe, perspectives on religion are generally positive and accepting, there is a higher 

level of informal social control to push for the conscience and rights of religious employees to be 

taken into account, making it the ‘civility norm’. The U.S. is still considerably religious, and religious 

                                                           
2659

 Yunus, p. 658, 669 et seq. 

2660
 Bernstein. 

2661
 Griffiths also notes that “[o]n the whole, at least in my personal experience in universities, anti-

discrimination rules have come to enjoy a great deal of shop-floor support and are effectively enforced by local 

social control.” Griffiths, ‘The social working of anti-discrimination law’, p. 328. 

2662
 Griffiths, ‘The social working of anti-discrimination law’, p. 323. 
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people will have a tendency to appreciate the struggles other religionists have to deal with. Arguments 

of neutrality (in its exclusive understanding) at the company level, significantly, have little prospects 

to succeed. Minorities are also an important part of company clientele in the US, hard to ignore for 

most businesses. 

Informal social control (or the presumption of this) may explain why enforcement in practice is 

effective and unproblematic with regard to religious employment accommodations. This is similar to 

what Griffith saw with regard to anti-smoking laws, namely that the statutory rules were not ‘new’ in 

the social sense but legitimated undercurrent concerns in society. In the same sense, religious 

accommodations were not ‘new’ but the 1972 amendment further legitimized certain practices. 

Besides this factor which is crucial for religious accommodations, the legal system is also a factor 

pulling in the same direction in the U.S. for accommodations in general.
2663

 In particular, considering 

the litigation prospects and real and image costs associated with such claims in a country where many 

lawyers operate on contingency fee contracts, combined with the prevalent idea that many 

accommodations carry no or only ‘minuscule costs’
2664

, it can come as no surprise that employers 

would repeatedly choose to side on the cautious (read: generous side) and accommodate their 

employees religious beliefs and practices. The fear of litigation may in fact be a good indicator (better 

than de minimis) for the standard on the shop floor. In fact, it may be apt to say that as long as the cost 

of the accommodation does not outweigh the risk and cost of litigation, employers have good reason to 

and are therefore advised to accommodate.
2665

 Decisions to award accommodations thus may be more 

determined about the expectations of the risks and costs of litigation than by the caps set by Supreme 

Court jurisprudence. 

 

Collaborating this argument that the ‘civility norm’ in the U.S. mandates considerably more generous 

accommodations than under de minimis is the fact that some commentators oppose the heightened 

standard of ‘significant difficulty or expense’ under the proposed WRFA not because this would go 

too far, but because the effects in practice (at least with regard to religious dress and time conflicts) 

                                                           
2663

 This also for disability accommodations, See Collins, report Americans with Disability Act: financial aspects 

of reasonable accommodations and undue hardship. Journal of Health Care Finance [1078-6767] 

2664
 E.g. Sandra K. Collins and Eric P. Matthews, ‘Americans with Disability Act: financial aspects of reasonable 

accommodations and undue hardship’ 39 Journal of health care finance 79 advising that “health care managers 

should exercise extreme caution when using undue hardship as a defense against providing reasonable 

accommodations to employees with disabilities. This point should be duly noted by health care managers given 

that studies indicate that lawsuits alleging disability discrimination are on the rise. This is unfortunate given the 

costs of reasonable accommodations are typically miniscule.” See also Baxter notes “decisions have generally 

been favorable to employees, since accommodation usually comes at no cost to the employer.” Gregory M.  

Baxter, ‘Employers beware: The Workplace Religious Freedom Act of 2000’ 2 Rutgers Journal of Law and 

Religion 1, p. 14. 

2665
 One employment law advise to employers found was “Religious clothing or symbols that do not conform to 

a company's dress code must be dealt with case by case. Be aware that you should be extremely careful if you 

deny a religious accommodation on the basis that it creates undue hardship. Almost certainly, the cost of any 

litigation will outweigh the cost of the accommodation itself. “ (emphasis added) See Ettorre. 
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would be negligible (‘benign’).
2666

, they see the upgrading in the legal standard (in light of existing 

practices) as being ‘unnecessary’ because they argue employers declining to reasonable accommodate 

religious dress or time needs is “not a common problem” in the U.S. labour market
 
.
2667

 

 

Empirical social science studies related to disability accommodations illustrate that what goes on on 

the ground (i.e., the law in practice) is not a slavish following of legal doctrine (i.e., the law on the 

books) but that mechanisms relate to complex interactions between law and human behavior, both on 

the side of the employee as well as on the side of the employer. 

For instance, Baldridge and Veiga, show that despite being legally entitled to reasonable 

accommodations under the Americans with Disabilities Act, many persons with disabilities are 

unwilling to make explicit requests with various ‘situational characteristics’ influencing the requester's 

assessment process.
2668

 Conversely, a study by Mitchell
2669

 shows that perceived responsibility for a 

person’s disability (his own fault or an accident brought about by someone else’s actions) determines 

the willingness of HR managers to award accommodations. The nature of the work history of the 

requester (e.g. long and positive versus inexistent or negative) also plays a role in practice, both as far 

as the willingness to accommodate as well as the acceptable cost for any accommodations. This is 

despite the fact that under the law such considerations are completely irrelevant: for instance, how a 

person became disabled should make no difference when it comes to accommodations. Yet, in practice 

such considerations are made and they carry real implications. 

 

Thus, the argument is that a social reasonable accommodation standard duty more generous than under 

a de minimis understanding in fact already operates and has transformed workplace standards at least 

when it comes to the most common issues of religious dress and time conflicts, despite restrictive 

juridical interpretations seeking to safeguard a certain flexibility and leeway for employers. In this 

sense a more generous layer of accommodations is ‘tagged on’ to those strictly legally required, part 

and parcel of a fuzzy semi- mandatory, semi-voluntary human actions which law in practice inherently 

implies. De minimis should not overlook the situation on the ground in the U.S. It is important to 

embed this argument in the specific U.S. social, political and legal context though (without this 

argument applying to all situations even there) and to contrast that to other settings, e.g. where the 

normative majority has divorced itself from religious commitment to a much larger degree (secularist 
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 Baxter, p. 14, referring amongst others to statements by Representative William F. Goodling (R-PA), 

sponsor of an earlier version of the Act (H.R. 2948, 105th Cong. (1997) that: “The version of the WRFA that I 

introduce today is intended to reflect my concern with the instances of employers unreasonably refusing to 

accommodate the religious needs of workers. This is not a common problem (emphasis added), but it is still a 

serious one.” 144 CONG. REC. E 4. 

2667
 Baxter, p. 14. 

2668
Baldridge and Veiga. 

2669
 Mitchell and Kovera. 
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orientation), where the fear of litigation is small (e.g. where victims rarely pursue discrimination 

claims or awards are negligible), or where the economic/market-motivated importance of minorities in 

customer bases is outweighed by considerations that relate to the wishes of majority customers. In 

such circumstances, some of which exist in Europe to some extent, the type of transformation at the 

level of working life may very well not take place in the same way as in the U.S. Indeed, one could 

expect limited statutory and/or jurisprudential limitations would in fact play out differently under such 

circumstances. For instance, in light of persistent rejection of ‘political correctness’
2670

 related to racist 

expressions and considering the climate with normalized soft racism, such social control for religious 

accommodations as ‘civility norm’ may be largely missing.
2671

 

 

One additional reason to consider that de minimis as merely the (current) legal which does not 

correspond to the more generous ‘civility norm’ which dictates more extensive accommodations can 

be found in the fact that Congress has attempted numerous times, through proposing bi-partisan bills 

known as the Workplace Religious Freedom Acts,
2672

 to overturn the restrictive interpretation de 

minimis standard with a more generous one which is considered more normative. While this has been 

unsuccessful as of yet, one of the reasons –that in practice not many problems were to exist- is very 

revealing as to the state of religious accommodations in the U.S., corroborating the argument made 

about the more generous ‘civility norm’. In this specific area the initial dynamic between the Supreme 

Court and Congress can be categorized as “Congress Giveth and the Supreme Court Taketh 

Away.”
2673

 Congress has aimed to correct this through the proposed Workplace Religious Freedom 

Act. 

 

1.3.5. The (federal) Workplace Religious Freedom Act in Congress: from de minimis to 

‘significant difficulty or expense’  

 

Since 1994, a bill has been introduced in the U.S. House of Representatives and/or the U.S. Senate 

entitled the “Workplace Religious Freedom Act” (WRFA), which aims to overturn the restrictive 

interpretation given to duty to reasonably accommodate for employee’s religion or belief by the 

                                                           
2670

 E.g. De Morgen, the refusal to apologize by sports writer Hans Vandeweghe following his comments about 

African players not likely to win the World cup since they are ‘unable to keep their mind on the game for 

extended periods’, see Hans Vandeweghe, ‘Hans Vandeweghe slaat terug: Was dát racisme?’ De Morgen ; see 

alsoNadia Fadil, Olivia U. Rutazibwa and Naima Charkaoui, ‘Wanneer nemen we racisme ernstig?’ De 

Standaard  (following the incident a Brussels city theatre company severed ties with the newspaper De Morgen). 

2671
 See also Belgian opinion polls findings, where a substantial percentage of Belgians find acceptable that 

allochtones are disadvantaged in employment), may point to the fact that incidences of discrimination, or lack of 

accommodation, will not lead to widespread (and politically relevant) indignation. 

2672
 The Workplace Religious Freedom Act, see discussion in Caceres. Opposing the Act, for fear that it would 

encroach on third party rights and freedoms  is the ACLU (American Civil Liberties Union). 

2673
 Yunus. 
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Supreme Court in the two leading religious accommodation cases of Trans World Airlines, Inc. v. 

Hardison (1977) and Ansonia Board of Education v. Philbrook (1986). In particular, the bill -

introduced most recently in 2012 by then-Senator John Kerry (D-MA)
2674

- would amend Title VII so 

that the standard for undue hardship is no longer de minimis but rather ‘significant difficulty or 

expense’. This would bring the standard for religious accommodations on par with what is set in the 

ADA for disability accommodations.
2675

 Subsequent versions of the original 1994 bill have restricted 

the ‘significant difficulty or expense’ burden standards to accommodations regarding “the practice of 

wearing religious clothing or a religious hairstyle, or of taking time off for a religious reason,” which 

are the most common issues when it comes to accommodation of religion in employment. In 

particular, the WRFA (version of 2000) clarifies ‘significant difficulty or expense’ as follows: 

“For purposes of determining whether an accommodation requires significant difficulty or expense-- 

(A) an accommodation shall be considered to require significant difficulty or expense if the 

accommodation will result in the inability of an employee to perform the essential functions of the 

employment position of the employee; and 

(B) other factors to be considered … shall include-- (i) the identifiable cost of the accommodation, 

including the costs of loss of productivity and of retraining or hiring employees or transferring 

employees from one facility to another, in relation to the size and operating costs of the employer.”
2676

 

 

The WRFA would thus limit employer discretion and strengthen the legal position of religious 

employees (potentially considerably), which explains why the bill is supported by many religious 

organisations.
2677

  

When introducing the bill in its 1999 version, then-Senator John Kerry argued the WRFA would 

“restore to the religious accommodation provision the weight that Congress originally intended and 

help assure that employers have a meaningful obligation to reasonably accommodate their employee’s 

religious practices.”
2678

 The idea is thus to ‘restore’ the initial intention of Congress when adopting the 

reasonable accommodations duty for religion under Title VII; upon closer view the Act would take a 

                                                           
2674

 Introduced as the Workplace Religious Freedom Act of 2013 (S. 3686). 

2675
 For the ADA’s definition of undue burden, see 42 U.S.C. §12111(10). 

2676
 H.R. 4237 §2(a)(4), see Baxter, p. 2 fn6. 

2677
 Wikipedia lists, from various sources: the Union of Orthodox Jewish Congregations, the Southern Baptist 

Convention, the National Council of Churches, the North American Council for Muslim Women, the Sikh 

American Legal Defense and Education Fund, the Seventh-day Adventist Church, the Jewish Council for Public 

Affairs ,the Council on American Islamic Relations, B'nai B'rith International, the American Jewish Committee, 

Agudath Israel of America, the U.S. Conference of Catholic Bishops. See, as cited by Baxter Baxter, p. 4 fn (for 

WRFA of 2000) “144 CONG. REC. E 4 (daily ed. Jan. 27, 1998)(statement of Rep. Goodling). Supporters of an 

earlier version of the bill include[d] a wide range of organizations including: American Jewish Committee, 

Baptist Joint Committee, Christian Legal Society, United Methodist Church, Presbyterian Church (USA), 

Southern Baptist Convention, Traditional Values Coalition, Seventh-Day Adventists, National Association of 

Evangelicals, National Council of the Churches of Christ, National Sikh Center, and Union of Orthodox Jewish 

Congregations. 

2678
 145 CONG. REC. S11, 647(daily ed. Sept. 29, 1999) (statement of Sen. Kerry). 
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stand on a number of issues which have arisen since and perhaps Congress had not considered when 

adopting the reasonable mandate in 1972. 

With supporters amongst both major parties in the U.S., the bill has nonetheless repeatedly failed to 

pass in Congress. To be sure, the proposal also has its opponents, in particular the ACLU and the U.S. 

Chamber of Commerce oppose its adoption. One reason is that the bill would present “serious 

Establishment Clause issues.”
2679

 Despite oft-heard critiques of the de minimis standard, the WRFA 

(which seeks to turn the standard around) has also been attacked in the literature for being ‘flawed.’ 

For instance, some scholars have argued that it “would negatively impact employers and coworkers of 

religious employees while having a benign effect in the very areas of law that the Act was intended to 

correct”
2680

 or that it would assume the same “problems for American businesses and workers [which] 

have arisen as a result of the passage of the Americans with Disabilities Act (ADA).”
2681

 Interestingly, 

Baxter argues that in the very areas the Act wants to affect change, namely religious dress and 

religious time cases, its effect would be ‘benign’. This is because employers declining to reasonably 

accommodate religious dress or time needs is “not a common problem”
2682

 in the U.S. labour market, 

which means existing practices (exceeding the limit of the de minimis in practice) render the “passage 

of the Act unnecessary.”
2683

 In the “so-called ‘easy cases’ of religious discrimination, primarily cases 

concerning hair, beard, or dress”, Baxter notes “decisions have generally been favorable to employees, 

since accommodation usually comes at no cost to the employer.”
2684

 From the various cases discussed 

though, he argues it appears employees prevail in the “standard cases concerning a religious 

employee’s dress, [where] safety is not an issue.”
2685

 Overall though, the case law seems to be mixed, 

so that it could be argued a different standard requiring ‘significant difficulty or expense’ in fact would 

lead to better outcomes for employees (certainly the possibility could not be denied).
2686

 No doubt, this 

would then again also affect the application on the shop floor level. The tone and terms of this debate, 

however, also make clear that the existing standard of de minimis is meaningful as applied in practice 
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 Baxter, p. 4. 

2680
 Baxter, p.1.  

2681
 Deborah F.  Inman and R. Anthony   Inman, ‘The Workplace Religious Freedom Act: ADA problems under 

a new name’ 6 Journal of Legal, Ethical and Regulatory Issues 41, p. 41. 

2682
 Baxter, p. 14, referring amongst others to statements by Representative William F. Goodling (R-PA), 

sponsor of an earlier version of the Act (H.R. 2948, 105th Cong. (1997) that: “The version of the WRFA that I 

introduce today is intended to reflect my concern with the instances of employers unreasonably refusing to 

accommodate the religious needs of workers. This is not a common problem (emphasis added), but it is still a 

serious one.” 144 Cong. Rec. E 4. 

2683
 Baxter, p. 14. 

2684
 Baxter, p. 4 and p. 14. 

2685
 Baxter p. 17. 

2686
 Baxter also includes in his account decisions by the EEOC. However, these should not be placed on par with 

court decisions, considering the advocacy efforts of the EEOC and the fact that is assists employees in important 
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in the U.S., and has added value for employees despite its limitations which seek to guarantee a level 

of employer discretion. For instance, where neither employer nor union had shown to have made any 

reasonable effort to accommodate, the Ninth Circuit has found for the employee.
2687

 One reason for 

the leaning on the side of caution –i.e. generousness towards religious employees- is, as said, because 

of the cost analysis any employer potentially facing litigation would make. Indeed, Baxter considers 

that: 

“… the employer must offer some reasonable accommodation. The rising costs of defending against 

and/or losing lawsuits, coupled with media scrutiny should be enough to encourage many employers to 

accommodate an employee, even where it causes some undue burden.”
2688

 

 

This again points to the patent divergence between the standard commonly used on the shop floor by 

employers in accommodating religious employees (i.e. the general effect of the law) and the actual 

legal standard for accommodations under U.S. law, the special effect of the Civil Rights Act’s 

reasonable accommodation mandate which is de minimis as held by the Supreme Court.  

Other examples can be offered for the cost of litigation constituting a push towards more extensive 

accommodations on the ground than judicially mandated. In Spitzer v. Sears, Roebuck and Co.,
2689

 

Sears -the employer- had refused a reasonable time accommodation to a Jewish repairman, but ended 

up agreeing to a settlement with the New York Attorney general’s office, making “company’s failure 

to accommodate … extremely costly.”
2690

 Certainly, it can be agreed that “in similar cases the WRFA 

would cause little deviation from the results currently being reached”, but that is so because of the 

particular U.S. situation. When it comes to other jurisdictions, the legal and social context may 

produce very different results, in particular in the absence of both effective enforcement and informal 

social control when it comes to religious accommodations.  

Apart from the ‘easy cases’ of religious dress and time, which are considered anything but that in the 

European context as discussed in Part II, Baxter opposes the WRFA because of its effect on co-

workers, particularly those better placed due to seniority agreements, and for its lack of solution in the 

case a religious employee proselytizes in the workplace. 
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 Anderson v. General Dynamics Convair Aerospace Div., 589 F.2d 397 (9th Cir. 1978). Once the employee 

had established the prima facie case of discrimination, it was up to the employer and union “ to prove that they 

made good faith efforts to accommodate Anderson’s religious beliefs and, if those efforts were unsuccessful, to 

demonstrate that they were unable reasonably to accommodate his beliefs without undue hardship…. The burden 

was on upon the appellees, not Anderson, to undertake initial steps toward accommodation. They cannot excuse 

their failure to accommodate by pointing to deficiencies, if any there were, in Anderson’s suggested 

accommodation.” Id. at 401. See also Spitzer v. Sears, Roebuck and Co., Agreed Final Judgment, N.Y. Sup. Ct. 

Kings County (April 4, 2000) (Sears having refused to accept a Jewish repairman’s offer to work Sundays 

instead of Saturdays). 

2688
 Baxter, p. 50, emphasis added. 
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 Spitzer v. Sears, Roebuck and Co., N.Y. Sup. Ct. Kings County (April 4, 2000). 

2690
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Proselytizing cases are challenging considering the countervailing interests at stake and the fact that it 

can at times place employers in a conundrum, having to choose between being sued by the religious 

employee for discrimination or by (nonreligious or differently religious) co-workers for harassment in 

the workplace. An interesting, but hardly typical, case in the U.S. was Wilson v. U.S. West 

Communications.
2691

 This case concerned an employee, Christine Wilson, a Catholic who had made a 

vow “that she would wear an anti-abortion button ‘until there was an end to abortion or until [she] 

could no longer fight the fight.’ The button was two inches in diameter and showed a color photograph 

of an eighteen to twenty-week old fetus. . . . She wore the button at all times, unless she was sleeping 

or bathing. She believed if she took the button off she would compromise her vow and lose her 

soul.”
2692

 However, her co-workers found the button to be ‘disturbing’ and argued that allowing her to 

wear it at work constituted harassment. After some attempts to reconcile the different demands,
2693

 

Wilson was dismissed. She subsequently lost her case of religious discrimination.
2694

  

 

With regard to co-workers more in general, Baxter argues  

“the Act would substantially enlarge the duty of employers to accommodate their religious employees, 

which would impose greater demands on coworkers to acquiesce to religious accommodation requests. 

Still, this possibility is only speculative since the Act fails to mention coworkers and we are given no 

indication of the bill sponsors’ intent with respect to them.”
2695

  

 

Baxter makes a strong plea for not overlooking co-workers:  

“Although it is unfortunate that some people are forced to make the choice between their religion and 

their work, in some situations that choice must be made. Regardless of how devout one is in his or her 

beliefs, when those convictions begin to affect other employees to their detriment, then religious 

accommodations become more harmful than beneficial.”
2696

 

 

However, the –dispersed- potential repercussions on co-workers are arguably calculated in the 

standard the WRFA adopts, which is a qualitative and not quantitative approach to setting limits. A 

2014 EEOC guidance specifically states that “Co-workers' disgruntlement or jealousy about the 

                                                           
2691

Wilson v. U.S. West Communications, 58 F.3d 1337, 1339 (8th Cir. 1995). See Nantiya Ruan, 

‘Accommodating Respectful Religious Expression in the Workplace’ 92 Marquette Law Review 1, p. 16.  
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religious accommodation is not considered undue hardship, nor is customer preference.”
2697

 Luckily, 

repercussion on co-workers when religious dress is accommodated are arguably nonexistent or 

negligible unless there is a safety or health issue. The issue may arise that co-workers who for non-

religious reasons want to wear dress that is not allowed under a dress code are denied an exception 

while the religious employee is allowed such.
2698

 On the other hand, religious time requests (and a 

variety of other issues such as refusal to perform certain job duties) may lead to some additional 

burden for co-workers when certain shifts or tasks must be redistributed and could raise co-worker 

complaints, but under the WRFA these religious time requests need not be accommodated if they 

constitute ‘significant difficulty or expense’. Still, the effects on co-workers remains a case in point 

which, however, that is at times an inherent part of the accommodation exercise under any standard. 

What’s more, the effect on co-workers need not always be negative; for instance, religious employees 

may be willing at times to take over undesirable shifts or tasks in exchange for having their day of 

choice off. 

 

Under the WRFA, the law on reasonable accommodations for religion in the U.S. would be brought 

more closely to that of the Canadian Supreme Court, in particular when it concerns the effects of 

seniority agreements; since the WRFA states that:  

“It shall not be a defense to a claim of unlawful employment practice … that such accommodation 

would be in violation of a bona fide seniority system if, in order for the employer to reasonably 

accommodate such observance or practice … an adjustment would be made in the employee’s work 

hours, shift, or job assignment, that would not be available to any employee but for such 

accommodation.”
2699

  

 

This specification means individual rights are at times to supersede collective agreements or 

arrangements. Since minority employees have little possibility in the negotiation process, and the 

collective procedure holds no guarantees for their rights, it could be argued this is in fact an important, 

positive element of the WRFA, and a clear benefit compared to the existing case law. This does not 

mean that accommodations always trump seniority agreements, since undue hardship –in the sense of 

a ‘significant difficulty or expense’- may be the result of such exercise, but it does mean that at times 

it is justified for individual rights to take precedence over or make exceptions to collectively bargained 

agreements. Certainly, seniority agreements themselves are not value-free, as they tend to advantage 

older workers, and arguably more men than women (since women tend to take more time off work to 
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 EEOC, “Religious Garb and Grooming in the Workplace: Rights and Responsibilities” (2014), at 

http://www.eeoc.gov/eeoc/publications/qa_religious_garb_grooming.cfm. 
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 Ibid. (EEOC). (“When an exception is made as a religious accommodation, the employer may nevertheless 

retain its usual dress and grooming expectations for other employees, even if they want an exception for secular 

reasons.”) 

2699
 H.R. 4237, 106th Cong. §2(b)(4)(A)(2000). 
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tend to family duties), and workers who stay committed to the same employer over extended periods 

of time. There may be reasons to give recognition and further incentivize these employees under 

seniority provisions of collective bargaining agreements, but there are just as compelling reasons not 

to do that at all times and in all conditions (or at least to consider dispensations in compelling cases).  

 

However, it can be noted that by specifying that religious accommodation can trump seniority rights, 

arguably more protection is provided than in the case of the ADA since most courts have held that it 

would be unreasonable to require employers to give preference to disability accommodations –despite 

the higher standard- over the terms of collective bargaining agreements. In US Airways v. Barnett 

(2002),
2700

 the U.S. Supreme Court confirmed this approach: five justice held that an employer's 

seniority system will almost always take precedence over a disabled individual's right to be 

accommodate if the system would be disrupted.  

 

The remaining argument against the WRFA is that it may not withstand constitutional scrutiny in the 

American context. Here the often discussed case of Thornton v. Caldor
2701

 may act as a warning, 

although it can equally be argued that this case could be distinguished easily. In Thornton v. Caldor, 

the Supreme Court held that a Connecticut statute which gave religious employees an absolute right to 

be free from work on their day of Sabbath was unconstitutional. By providing such unabridged 

preferential treatment to religious workers, the statute was considered to violate the Establishment 

Clause. Even if one agrees with this holding, one could argue the WRFA does not confer such 

‘absolute and unqualified’ rights,
2702

 as it only attends to the negotiation positions of employer and 

employee in the same sense as is the case under the ADA, heightening the standard. Also, it applies to 

all sorts of accommodations in general, not just the issue of Sabbath, as was the case in Thornton v. 

Caldor.
2703

 In that sense, religious employees are thus not given more ‘preferential treatment’ than, for 

instance, employees with disabilities,
2704

 and there is no talk of absolute accommodation rights.  

                                                           
2700

 US Airways, Inc. w. Barnett, 535 U.S. 391 (2002). 
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 Estate of Thornton v. Caldor, 472 U.S. 703 (1985). See also Pielech v. Massosoit Greyhound, Inc., 668 

N.E.2d 1298, 1300 (Mass. 1996) (Massachusetts statute which made it unlawful for employers to impose 

employment conditions which would require employees to violate their religious practices, including observing a 
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2703
 The general nature of the reasonable accommodations duty under Title VII being a factor in Justice 

O’Connor’s concurring opinion to distinguish it from the Connecticut law at hand in Thornton v. Caldor, see 

supra. 

2704
 Obviously though, the Establishment clause is no limit in case of legislating for persons of disabilities, unlike 

in the case that religion is involved, but the idea is that the treatment of religious employees remains within a 
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Notwithstanding pending debates on the federal WRFA, many states have already adopted their own 

versions.
2705

 None of these Acts have been challenged for their alleged unconstitutionality. 

 

Despite this discussion, the federal WRFA has not appeared viable, with Baxter noting that “[a]nother 

reason the Act will not pass is that, even without the WRFA, religious discrimination claims are at 

their highest levels ever.”
2706

 One may fail to see why more such cases would be a reason to shy away 

from legislative initiatives seeking to address such situation, but the rise in religious discrimination 

cases is indeed a fact, as the data from the EEOC discussed in the next section will show.  

 

1.4. THE EEOC AND THE RISING TREND IN WORKPLACE RELIGIOUS 

DISCRIMINATION CASES  

 

For the effective enforcement of Title VII, the role of the Equal Employment Opportunity 

Commission (EEOC) is crucial. The EEOC was set up in 1965
2707

 as a federal agency charged with 

enforcing workplace anti-discrimination laws. Between 1965 and 1972, the EEOC focused on 

‘conciliation, education, outreach and technical assistance’ since it had been denied any enforcement 

activities regarding Title VII.
2708

 But when it gained this much needed litigation enforcement authority 

in 1972, that became a core center for its activities. Today it is said to adopt an ‘integrative approach’ 

including various strategies towards its mission of eradicating workplace discrimination.
2709

 

Understanding how civil rights protection operates requires some insight in the competencies and 

workings of the ‘nation's premier civil rights enforcement agency’.
2710

 The EEOC receives complaints 

at one of its many regional offices around the U.S. and investigates each to determine merit. It does 

not have independent enforcement power, but in case of a ‘meritorious’ complaint, it can file on the 

complainant’s behalf in a federal district court. Compa notes that “The EEOC files such cases rarely, 

                                                           
2705

 E.g. Oregon adopted the Oregon Workplace Religious Freedom Act (ORS 659A.033) in 2010. Under the 

Act, if reasonably accommodating an employee’s religious activities requires ‘significant difficulty or expense’ 
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undue hardship. A list of factors to be taken into account when making such assessment is included in the Act. 
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lawsuits, and where EEOC found evidence of "patterns or practices" of discrimination, EEOC could then refer 
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usually when a large number of employees are involved in a class action, or when a major legal issue 

is at stake.”
2711

 It is more common, however, to grant a ‘right-to-sue’ letter and allow the complainant 

to hire his or her own attorney to proceed with the case in federal court.
2712

 

The EEOC is now competent for a variety of grounds covered under both Title VII and other 

employment discrimination laws (e.g. ADA). Of the various forms of discrimination, racial 

discrimination and sex discrimination complaints are the most frequent. In 2013, a total of 93,727 

charges were received (in 1997 this number was 80,680) with 35% of those related to race 

discrimination (33,068 cases),
2713

 29.5% related to sex discrimination, 22.8% regarding age 

discrimination and 27.7% regarding disability.
2714

 Although the proportion of religious discrimination 

complaints has increased from 2.1% in 1997 to 4% in 2013, it is clear that this represents only a very 

small section of the EEOC’s work overall. However, religious discrimination complaints are 

undeniably on the rise, and a number of cases illustrate that “handling of religious expression in the 

workplace [is] a volatile issue due to sometimes conflicting legal issues and strongly held personal 

beliefs.” Also, the EEOC has stood by a number of Muslim aggrieved employees, signaling that such 

cases present ‘major legal issues at stake’ under its enforcement philosophies (e.g. Abercrombie & 

Fitch case, infra). 

 

Religious discrimination cases are also receiving more widespread attention because of employees’ 

increased assertiveness, as Ettorre notes that “employees themselves are becoming more insistent 

these days that their employers accommodate their religious observances.”
2715

 The number of charges 

received by the EEOC under Title VII alleging religion-based discrimination has been rising 

continuously and substantially since 1997.
2716

 For instance, there were 1,709 such charges in 1997, 

2,572 in 2002, 3,790 in 2010 and 3,721 in 2013. A number of these (8.6% in 2013) are settled with the 

help of the EEOC, but in the majority of cases (66.2% in 2013) the EEOC issues a ‘no reasonable 

cause’ determination, still allowing the victim to bring a private court action. In contrast to Belgium 

and the Netherlands, where Muslims are the main victims under religious discrimination and most 
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 Compa, p. 305. The EEOC describes its own enforcement philosophy throughout its history as follows: “the 

Commission has at different times encouraged pursuit of large, complex, time-intensive systemic investigations 
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notifications/complaints relates to Islamic practices such as the headscarf, there is much more diversity 

in the EEOC religious discrimination charges. However, circumstances surrounding 9/11 did spark an 

uptick in religious discrimination complaints involving Muslims with “the initial months after 9/11, 

the EEOC saw a 250% increase in the number of religion-based discrimination charges involving 

Muslims.”
2717

  

The EEOC has filed over 90 lawsuits alleging religious and national origin discrimination involving 

the Muslim, Sikh, Arab, Middle Eastern and South Asian communities, many of which have involved 

harassment.
2718

 One of the prominent religious dress accommodations cases is EEOC & Khan v. 

Abercrombie & Fitch Stores, Inc, which was recently won.
2719

 In its press releases, the EEOC almost 

formulaically includes the statement that “No person should be forced to choose between their religion 

and their job when the company can provide an accommodation without suffering an undue 

hardship.”
2720

 In 2011, the EEOC sued MCM Elegante Hotel in New Mexico for refusing to allow a 

Muslim woman to wear a headscarf for religious purposes and for retaliation following her opposing 

of discrimination which included requesting religious accommodation. The case was introduced before 

the U.S. District Court for the District of New Mexico after attempts to reach a voluntary settlement 

through the EEOC conciliation process failed.
2721

 The press release for this case quotes a regional 

EEOC attorney declaring the EEOC “will vigorously prosecute cases of religious discrimination 

throughout our district, including claims that involve the employer’s refusal to provide reasonable 

accommodation for an individual’s religious beliefs… We are particularly concerned when the 

accommodation requested is easy to provide and the employer appears to have reacted to myths or 

stereotypes about a religion.” An EEOC District Director added “We will not tolerate religious 

discrimination or retaliation against employees who simply request the right to work with reasonable 

accommodation of their religion.”
2722

 

Not all EEOC actions lead to (published) case law. At times the EEOC can obtain effective relief for 

the aggrieved employee, often in addition to publicity or reassurances by the employer that they will 

change their actions going forward, by either mediation or by suing and forging a settlement 

                                                           
2717

 “Between 9/11/2001 and 3/11/2012, 1,040 charges were filed that were related to the attacks by an individual 

who is - or is perceived to be - Muslim, Sikh, Arab, Middle Eastern or South Asian…While the number of 

charges directly related to 9/11 has dwindled, the Commission continues to see an increase in charges involving 

religious discrimination against Muslims and alleging national origin discrimination against Muslims or those 

with a Middle Eastern background.” 

2718
 See http://www.eeoc.gov/eeoc/newsroom/wysk/religion_national_origin_9-11.cfm. 

2719
 http://eeoc.gov/eeoc/newsroom/release/9-9-13.cfm. “EEOC Press release of 9 September 2013, 

“Abercrombie & Fitch Liable for Religious Discrimination in EEOC Suit, Court Says”. 

2720
 EEOC Press release, 24 September 2010, “EEOC Settles Religious Discrimination Suit Against T.A. Loving 

Company.”; EEOC Press release, Muslim Housekeeper Fired for Wearing Head Scarf--Wins Religious 

Discrimination Lawsuit Settlement, 21 December 2009. 

2721
 EEOC v. 704 HTL Operating, LLC and Investment Corporation of America Civil Action No. 1:11-cv-00845. 

2722
 (emphasis added) See EEOC, Press Release, September 2011, “MCM Elegante Hotel Sued by EEOC for 

Religious Discrimination and Retaliation.”  

http://www.eeoc.gov/eeoc/newsroom/wysk/religion_national_origin_9-11.cfm
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agreement with the employer. There are various recent examples of this strategy in religious 

discrimination cases. For instance, in a 2010 religious time conflict case, the EEOC settled with the 

construction firm T.A. Loving Company based in North Carolina after suing them for refusing to 

accommodate Seventh-day Adventist employees.
2723

 The company had dismissed three workers who 

refused to work on their Sabbath (from sundown on Friday until sundown on Saturday). After the 

EEOC’s intervention, the employer agreed to pay $47,500 in compensatory damages to be shared 

between three former workers. Also, the employer agreed to other measures included in the consent 

decree, which included “injunctions enjoining T.A. Loving from engaging in further religious 

discrimination; requires anti-discrimination training; the posting of a notice about the EEOC; and 

reporting by the company on individuals who have requested religious accommodations or reported 

religious discrimination to the EEOC for monitoring.”
2724

 In another instance, appliance manufacturer 

Electrolux settled by agreeing to allow a sundown meal break after the EEOC brought a religious 

discrimination case against it regarding a request from the Muslim employees to take a longer break at 

sundown during Ramadan.
2725

  

In a religious dress case, the EEOC was able to facilitate –after suing the employer and then obtaining 

a consent decree- a settlement including an amount of $43,000
2726

 for a Muslim housekeeper 

(Khandija Ahdaouri) who had been fired by the employer, Ivy Hall Assisted Living, for refusing to 

take off her headscarf.
2727

 A final example is the EEOC reaching a settlement with an employment 

agency which refused to refer a number of employees for positions at Gold’n Pump, a chicken 

processor, when they declined to sign forms that they agreed to handle pork.
2728

 It is important to note 

that at times what employers agree to in such settlements with the EEOC arguably exceeds the limits 

of de minimis for undue hardship, but considering the cost of (further) litigating it may be a very 

rational decision for employers to settle and provide accommodations to religious employees. This too 

is an effect of the enforcement of anti-discrimination norms in the particular (legal) context of the U.S. 

 

The role of the ACLU (American Civil Liberties Union) with regard to religious discrimination and 

accommodations is more complex. As noted above, the ACLU opposes the (federal) WRFA. It has 

                                                           
2723

 EEOC v. T.A. Loving Company, Case No. 5 :10-CV-00054 in U.S. District Court for the Eastern District of 

North Carolina (consent decree). 

2724
 EEOC Press release, 24 September 2010, “EEOC Settles Religious Discrimination Suit Against T.A. Loving 

Company.” 

2725
 EEOC press release, http://www.eeoc.gov/eeoc/newsroom/release/8-6-10a.cfm, 5 August 2010. 

2726
 Other commitment for the employer in the consent decree included the duty to take the necessary steps for 

equal opportunity training, post a notice of anti-discrimination, and report any future complaints of 

discrimination. 

2727
 EEOC press release, Ivy Hall Assisted Living Pays $34,000 to Settle Religious Discrimination Lawsuit, 18 

December 2009. 

2728
 EEOC. v. Work Connection, CIV. No. 08-5137 DSD/JJG, 2008 WL 8954713 (D. Minn. Dec. 1, 2008) (each 

employee who refused to sign and was denied the opportunity was given $4,878 in the settlement.) 

http://www.eeoc.gov/eeoc/newsroom/release/8-6-10a.cfm
http://www.eeoc.gov/eeoc/newsroom/release/12-18-09.cfm
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also opposed legislation which would exempt people to provide services to same-sex couples when 

such violates their religious beliefs.
2729

 The ACLU, however, states on its website that it “vigorously 

defends the rights of all Americans to practice their religion. But because the ACLU is often better 

known for its work preventing the government from promoting and funding selected religious 

activities, it is sometimes wrongly assumed that the ACLU does not zealously defend the rights of all 

religious believers to practice their faith.” On its website, the ACLU offers various examples of 

instances where it supported Christian and minority religious employees in their discrimination 

claims.
2730

  

 

1.5. THE ACCOMMODATION OF RELIGIOUSLY DISTINCT DRESS, 

RELIGIOUS TIME CONFLICTS AND OTHER BELIEFS/PRACTICES IN 

THE U.S.  

1.5.1. Religious time accommodations: facing the limits of de minimis 

 

Requests for time off to observe religious holidays, the Sabbath, prayer breaks or other religious time 

observances, together with accommodations for religious dress, are amongst the most common 

requests in the U.S. context.
2731

 The two cases decided by the U.S. Supreme Court -Hardison (1977) 

and Philbrook (1986)
2732

- both revolved around religious time accommodations.  

 

                                                           
2729

 See Jeri Clausing, “Supreme Court Declines To Hear New Mexico Gay Wedding Photography Case,” 

Huffington Post 7 April 2014, http://www.huffingtonpost.com/2014/04/07/supreme-court-gay-wedding-

photography_n_5104699.html. (“The American Civil Liberties Union countered that regardless of personal 

beliefs, ‘every business has to play by the same rules to protect customers from discrimination in the 

marketplace.’) 

2730
 See https://www.aclu.org/aclu-defense-religious-practice-and-expression. E.g. The ACLU and the ACLU of 

Oklahoma (2013) filed a brief in support of a Muslim job applicant who faced religious discrimination in the 

hiring process. /religion-belief/eeoc-v-abercrombie-fitch-amicus-brief; The ACLU of Washington (2013) 

supported the right of Orthodox Christian, Hindu, and Muslim employees to an accommodation for their 

religious dietary needs. 

https://aclu-wa.org/cases/kumar-v-gate-gourmet-0; The ACLU of West Virginia (2007) brought suit challenging 

a company's refusal to permit one of its employees to wear a skirt to work. The employee's religious beliefs 

prohibited her from wearing trousers. The employer refused to accommodate these beliefs despite the employee's 

offer to pay for a uniform skirt with her own funds; The ACLU of Nevada (2007) appeared before the Nevada 

Equal Rights Commission and the EEOC on behalf of a Jewish Orthodox employee of the Las Vegas 

Metropolitan Police Department whose request to wear a trim beard and yarmulke while at his non-uniform desk 

job was denied. When the Department still refused to grant the employee a religious accommodation, the ACLU 

brought a successful suit in federal court. 

http://aclunv.org/aclu-wins-victory-orthodox-jewish-police-officer-seeking-wear-beard; The ACLU of Missouri 

(2007) sent a letter to the Kansas City Water Department demanding that a Muslim employee be permitted to 

attend Friday prayers. The Department responded by extending the employee's Friday lunch to accommodate her 

religious observance. 

2731
 Bernstein, at http://news.acca.com/accnj/issues/2012-04-06/1.html. 

2732
 Trans World Airlines v. Hardison, 432 U.S. 63 (1977); Ansonia Board of Education v. Philbrook, 479 U.S. 

60 (1986). 

http://www.huffingtonpost.com/2014/04/07/supreme-court-gay-wedding-photography_n_5104699.html
http://www.huffingtonpost.com/2014/04/07/supreme-court-gay-wedding-photography_n_5104699.html
https://www.aclu.org/aclu-defense-religious-practice-and-expression
https://www.aclu.org/religion-belief/eeoc-v-abercrombie-fitch-amicus-brief
https://aclu-wa.org/cases/kumar-v-gate-gourmet-0
http://aclunv.org/aclu-wins-victory-orthodox-jewish-police-officer-seeking-wear-beard
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As said, case law on reasonable accommodations is “heavily fact-specific”.
2733

 Bernstein notes that 

“Employers have been found to reasonably accommodate workers where they permit paid time off, but 

require employees to exhaust vacation or leave days. Similarly, where providing paid leave causes 

undue hardship, employers have been found to reasonably accommodate workers where they permitted 

unpaid leave. Numerous other arrangements—including requiring employees to make up lost time, 

swap shifts, or accept demotion from salaried to hourly status—have been found “reasonable 

accommodations” under Title VII.”
2734

  

 

On the other hand, employees must also make efforts to find agreeable solutions, and will potentially 

need to carry a (substantive) part of the burden by losing or giving up pay or certain benefits to be able 

to observe their religious duties. Case law frequently involves Christians of different denominations 

such as Seventh-day Adventists and Jehovah’s Witnesses, and minorities such as Jews and Muslims. 

 

Sometimes religious time accommodations are incorporated in collective bargaining agreements. 

When it comes to Muslim minorities, collective accommodations on the ground may not carry 

widespread popular support, but rather face fierce opposition in particular if a threat to the existing 

social order is perceived. As illustration, in 2008, trade union negotiations at a Tyson Foods (whose 

owners still rely heavily on Christian teachings) poultry processing plant in Shelbyville, Tennessee 

lead to the exchange of a paid Labor Day holiday for the Muslim celebration day of Eid al-Fitr. This 

was done to accommodate Muslim workers who made up a large portion of the plant’s workforce 

(different accounts circulated: between 250 and 400 of the 1200 workers were argued to be Muslims, 

many practicing Somali Muslims).
2735

 The year before, many of the Muslim workers had taken an 

unpaid leave and the plant almost needed to close, so the company management was itself very much 

in favor of the collective accommodation. The agreement also gave Muslim workers a prayer room.
2736

 

When it made it to the news, the company’s peculiar defense was that “This is not a religious 

accommodation…Rather, it is a union-initiated contract demand.”
2737

 In the end, the story created 

enough furor to lead to the revocation of the arrangement: “after a predictable outcry, Tyson Foods 

                                                           
2733

 See Bernstein. 

2734
 Bernstein, references omitted. 

2735
 http://www.foxnews.com/story/2008/08/05/tyson-plant-drops-labor-day-for-muslim-holiday/. 

2736
 A spokeswoman noted that the Tyson plant had three Christian chaplains, and prayer rooms for Muslims and 

Christians.Steven Greenhouse, ‘Muslim Holiday at Tyson Plant Creates Furor’ New York Times  

<http://www.nytimes.com/2008/08/06/us/06muslim.html?_r=0> ; Tyson foods, Inc. is in fact a somewhat special 

company in which the faith of the owners is significant: Dan Gilgoff, ‘9 religious companies (besides Chick-fil-

A),’ CNN religion blog, 24 July 2012, http://religion.blogs.cnn.com/2012/07/24/7-religious-companies-besides-

chick-fil-a/ (noting that the company employs a tem of chaplains who minister to employees at their offices and 

plants; ‘Other corporations contract out such services, but it’s rare for a company to keep chaplains on the 

payroll’). 

2737
Greenhouse, ; (Another commentator wrote: “You had no right to drop Labor Day. Muslim employees must 

integrate Labor Day into THEIR lives if they are going to live in America.”) “Many anti-immigrant bloggers and 

conservative commentators have since berated Tyson, urging a boycott.” 

http://www.foxnews.com/story/2008/08/05/tyson-plant-drops-labor-day-for-muslim-holiday/
http://religion.blogs.cnn.com/2012/07/24/7-religious-companies-besides-chick-fil-a/
http://religion.blogs.cnn.com/2012/07/24/7-religious-companies-besides-chick-fil-a/
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reinstated Labor Day within a week and will allow employees a ‘floating holiday’ instead of Eid-al-

Fitr in the future.”
2738

 

 

In another case, EEOC v. JBS USA, LLC,
2739

 Muslim employees of a meat-packing plant who fasted 

during Ramadan sought to move their second-shift dinner break to sunset so that they could then break 

their fast and pray. However, it was found that this would have incurred more than a de minimis cost 

because the plant’s assembly line had to be running at all times, and stopping the assembly line would 

have incurred a large costs to the plant ($18,180 per break), as well as cause issues regarding food 

safety and burdens to co-workers.  

 

Also, unlikely to fall under the reasonable accommodation duty is the accommodation to allow 

Muslim employees the time to go on pilgrimage to Mecca or for Christian employees to go on a 

particular pilgrimage. The timing for such pilgrimage would be considered a matter of personal 

preference rather than fall under a deeply held religious belief which creates a conflict between 

religious duties and professional ones.
2740

  

 

1.5.2. Accommodating religious dress: ‘not a common problem’ versus de facto back-office 

routing under de minimis  

 

The denial of accommodation in cases of religious dress is repeatedly said not to be “a common 

problem”
2741

 in the U.S.
 
employment context, but this does not mean that issues related to dress, or 

grooming, do not arise frequently in practice or form no source of debate and contention. Arguments 

are generally made in favor of accommodation of (minority) religious dress though, and the Muslim 

headdress is far less controversial than some other “newly-formed, seemingly illogical, and unusual 

practices.”
2742

 In this, the U.S. differs considerably from Europe. Hicks, who in his Religion and the 

Workplace argues for a framework of ‘respectful pluralism’ in the workplace, argues that the Muslim 

                                                           
2738

Afeef. (“Taking away an iconic holiday such as Labor Day from workers in order to accommodate a Muslim 

holiday played right into the hands of those who trumpet this union contract as proof of a Muslim cabal to take 

over America. For Muslim Americans, Labor Day and Eid-al-Fitr have never been mutually exclusive. With that 

implication, the blogosphere overflowed with vitriolic comments from incensed Americans.”) 

2739
 EEOC v. JBS USA, LLC ,8:10-CV-318 (D. Neb. Oct. 11, 2013). 

2740
 Tiano v. Dillard Dept. Stores,139 F.3d 679 (9th Cir. March 18, 1998) (a devout Roman Catholic requested 

unpaid leave to go on a pilgrimage to Medjugorje, Yugoslavia, the 9th Circuit held that the particular timing of a 

pilgrimage is likely a personal preference for a Catholic employee). 

2741
 Baxter, p. 14, referring amongst others to statements by Representative William F. Goodling (R-PA), 

sponsor of an earlier version of the Act (H.R. 2948, 105th Cong. (1997) that: “The version of the WRFA that I 

introduce today is intended to reflect my concern with the instances of employers unreasonably refusing to 

accommodate the religious needs of workers. This is not a common problem (emphasis added), but it is still a 

serious one.” 144 CONG. REC. E 4. 

2742
 Bernstein, see e.g. Cloutier v. Costco Wholesale Corp., 390 F.3d 126, 132 (1st Cir. 2004), Infra. 
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headscarf should be prohibited “in very rare cases, when genuine safety concerns cause danger for a 

person in loose-fitting clothing.”
2743

  

 

First, public employers may have more leeway to adopt more restrictive dress codes, banning religious 

dress (and have been so inclined) than private employers. Courts have found that it would constitute 

undue hardship for public employees to allow employees who meet the public to prominently display 

ostentatious religious symbols.
2744

 Also, it was found to be an undue hardship for a public school to 

allow teachers to wear religious garb that included Muslim religious dress.
2745

 In Webb v. City of 

Philadelphia (2009), the U.S. Court of Appeals for the Third Circuit held that a Muslim policewoman 

(Kimberlie Webb) working for the Philadelphia Police Department could not claim a right to wear a 

khimar
2746

 on the job as such accommodation would impose an undue hardship on the Police 

Department which needed to uphold religious neutrality.
2747

  

 

Second, safety, security or health risks or concerns can also justify an employer refusing to 

accommodate religious dress in the workplace. For instance, in E.E.O.C. v. Kelly Servs., Inc.,
2748

 Kelly 

Services, an employment agency was sued for refusing to refer a Muslim woman wearing a khimar for 

a job at a commercial printing company. Its argument was that the employer operated an industrial 

plant with large rollers to pull paper onto printing presses so that the khimar, a loose fitting head and 

neck dress, would risk getting stuck in the machines. This had also been the reason for the company 

policy against loose-fitting clothing or headgear, and was accepted to constitute an undue hardship by 

the 8
th
 Circuit Court of Appeal.

2749
  

 

                                                           
2743

Achim  Seifert, ‘Respectful Religious Pluralism In The Workplace (Book Review of Douglas A. Hicks' 

Religion and the Workplace: Pluralism, Spirituality, Leadership)’ 25 Comparative Labor Law & Policy Journal 

463, p. 176.  

2744
 Daniels v. City of Arlington, 246 .3d 500 (5

th
 Cir. 2001). 

2745
 United States v. Board of Educ. for  School Dist. Of Philadelphia, 911 F.2d 882 (3d Cir. 1990). 

2746
 A khimar is “a headpiece ... which covers the hair, forehead, sides of the head, neck, shoulders, and chest.” 

2747
 Webb v. City of Philadelphia,  No. 07-3081 (3d Cir. Apr. 7, 2009). At stake in the case was the Police 

Department’s Directive with detailed standards on dress (and no room for religious accommodations), which the 

court found to promote the need for uniformity, but also enhance cohesiveness, cooperation, and the esprit de 

corps of the police force. “Prohibiting religious symbols and attire helps to prevent any divisiveness on the basis 

of religion both within the force itself and when it encounters the diverse population of Philadelphia.... Police 

Directive 78 is designed to maintain religious neutrality, but in this case in a para-military organization for the 

good not only of the police officers themselves but also of the public in general.”  

2748
 EEOC v. Kelly Servs., Inc., 598 F.3d 1022, 1023 (8th Cir. 2010). 

2749
 See also: EEOC v. Oak-Rite Mfg. Corp., No. IP 99-1962-C H/G, 2001 WL 1168156 (S.D. Ind. Aug. 27, 

2001). (employers who run heavy machinery absolved from having to accommodate loose clothing or headgear) 
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But apart from these two situations where neutrality or safety is a real concern, when it comes to the 

private sector in more general –where there is no duty of neutrality or non-establishment mandates- 

arguments related to image or customer retention have notably failed:  

“If an accommodation jeopardizes the safety, security or health of the individual employee, his co-

workers or the public at large, it most often constitutes an undue hardship. In contrast, an 

accommodation that merely jeopardizes corporate image or arguably tarnishes the aesthetics of an 

operation is less likely so.”
2750

 

 

The EEOC’s enforcement activities has been instrumental in addressing the Muslim headdress issue. 

In 2011, the EEOC supported a Muslim teen employee (Umme-Hani Khan) who had been fired by the 

clothing store chain Abercrombie & Fitch for wearing her hijab. The then 19-year old Khan worked at 

the Hollister store (an Abercrombie & Fitch brand targeting teenagers aged 14 through 18) at the 

Hillsdale Shopping Center in San Mateo, Calif., primarily in the stockroom as an ‘impact associate.’ 

While she at first was asked to wear a headscarf in the company colours (which she did), she was later 

told that her hijab violated Abercrombie’s so-called ‘Look Policy’ and she had to remove it if she 

wanted to keep working for the store. When she refused, she was fired (without notice, under the 

default at-will rule). In 2013, a federal district court found in plaintiffs’ favor,
2751

 granting the EEOC’s 

and Khan’s motion for partial summary judgment and dismissing the undue hardship defense asserted 

by Abercrombie & Fitch. While a written and nationally-enforced company-wide dress code did exist, 

this was somewhat undermined by the fact that on 8 or 9 occasions some Abercrombie stores had 

allowed religious headscarves and allowed deviations from the dress code for other reasons.
2752

 The 

undue hardship defense failed because Abercrombie was unable to produce facts to ground an 

argument that the religious dress would affect its bottom line. This was not the only religious 

discrimination case against Abercrombie & Fitch, who has also settled cases and agreed to pay former 

employees financial compensation. However, the company did achieve a win in a Tulsa, Oklahoma 

case (Samantha Elauf) before the Court of Appeal for the Tenth Circuit in October 2013
2753

 because it 

was held that an employee needs to explicitly communicate the existence of a conflict between a 

religious practice and a work rule, and it cannot e presumed the employer is on notice merely because 

a job applicant wears a religious dress (headscarf) to the interview. (in the case, the employee never 

explicitly stated she wore the hijab for religious reasons, so it was held Abercrombie did not fail to 

                                                           
2750

 Bernstein. (various case law examples in this area provided, e.g. EEOC v. GEO Group, Inc., 616 F.3d 265 

(3rd Cir. 2010) where it was held it would constitute undue hardship to allow a female prison worker to wear a 

khimar considering safety and security risks) 

2751
 U.S. Equal Employment Opportunity Commission v. Abercrombie & Fitch, 2013 WL 4726137, N.D. Cal., 

2013. 

2752
 Bernstein (“It is uncertain what the outcome would have been had Abercrombie been able to demonstrate it 

consistently enforced its “Look Policy.”) 

2753
 EEOC v. Abercrombie & Fitch, 731 F.3d 1106 (10th Cir. 2013), petition for rehearing by the full Tenth 

Circuit (en banc) denied (2014). 
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reasonably accommodate her.) One online legal commenter notes “Even though Abercrombie won this 

lawsuit, the costs and bad publicity of the trial were most likely significant.”
2754

 Inspired by 

Abercrombie cases and other recent religious dress cases, the EEOC issued a guidance
2755

 in March 

2014 specifically related to accommodations of religious dress and grooming in the workplace. Set out 

in question-and-answer format, the document clarifies a number of contested issues. For instance, the 

EEOC maintains – thus, in contrast to the Court of Appeals in the Abercrombie case- that explicit 

notice of a religious accommodation from a job applicant is not necessary to trigger protection under 

Title VII.  

When it comes to the issue of customer preferences
2756

 being used as defense for failure to 

accommodate, the guidance states: 

“5. Can an employer exclude someone from a position because of discriminatory customer preference? 

 

No. If an employer takes an action based on the discriminatory religious preferences of others, including 

customers, clients, or co-workers, the employer is unlawfully discriminating in employment based on 

religion. Customer preference is not a defense to a claim of discrimination.” 

 

The document then gives the fictitious example of ‘Adarsh’, a Sikh man who wears a turban who is 

terminated from his employment at a coffee shop because the employer finds out a group of 

construction workers no longer comes to the coffee shop because they are uncomfortable with an 

employee they (mistakenly) take for a Muslim. In this example, there are thus real financial 

consequences to the decision to accommodate, and even if one can support the EEOC’s stance that 

such should not justify adverse employment decisions, it is not unthinkable that federal U.S. courts 

would consider there to be undue hardship under the de minimis standard if real financial-economic 

effects are duly demonstrated by the employer. On this point what the EEOC declares and wat the 

court would find in particular cases may diverge. 

 

As discussed, under EU non-discrimination law, discriminatory (racial) preferences of customers 

generally can also not be taken into account by employers to justify discrimination against applicants 

from ethnic minorities, with the ECJ having held this explicitly in the Feryn case.
2757

 Customer 

preferences can reflect actual bias and stereotyping on the part of (segments of) the customer base and 

                                                           
2754

 http://www.wecomply.com/post/1905877-employees-must-communicate-need-for-religious. 

2755
 EEOC, “Religious Garb and Grooming in the Workplace: Rights and Responsibilities,” (2014) 

http://www.eeoc.gov/eeoc/publications/qa_religious_garb_grooming.cfm. 

2756
 In the U.S., such discriminatory requests have gone far in practice, for instance with a white supremacist asks 

black nurses do not touch his newborn; http://news.yahoo.com/patients-wont-see-nurses-different-

194714831.html. 

2757
 ECJ, Case C-54/07, Centrum voor gelijkheid van kansen en voor racismebestrijding (Centre for equal 

opportunities and combating racism) v. Firma Feryn NV [2008], ECR I-5187.   

http://www.eeoc.gov/eeoc/publications/qa_religious_garb_grooming.cfm
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can come with financial consequences. Yet under the free market mantra of ‘the customer can do no 

wrong’, it is the employer who bears the responsibility to not succumb to such undue pressures, under 

the EEOC guidance as under EU non-discrimination law. Indeed, the EU directives essentially target 

private acts, with a strong reliance on employers as ‘distributive agents’ whose actions are subject to a 

‘deontological scrutiny.’
2758

 In reality though, on the ground employers often do abide when the issue 

is religious dress (particularly the Muslim headscarf), as the Belgian Hema controversy illustrated. 

Since the result of this exclusion is reflected in the appearance of the normative employee to the 

outside world this sends out powerful external messages to minorities, who all too often lack 

resources, time or empowerment to pursue the matter in court.
2759

 Consequently, this form of 

exclusion, which enters the picture vicariously through the wishes of customers as opposed to the 

intentional actions of the employer and is cloaked in a shallow understanding, can easily slip through 

the net if it were not for some highly publicized cases. 

In the U.S. context, employers are not allowed to take customer bias into account when making 

employment decisions or adopting policies, which is bolstered when taking into mind the civil rights 

struggles background. If customer biases allowed to be taken into account, segregation would have 

been impossible to eradicate and perhaps remained a reality up to today in certain places. It is 

sometimes said that the U.S. is much more comfortable dealing with markers of difference such as the 

hijab because of its history and experience with a wide variety of religions. That might be so in certain 

areas. However, this may be a too naïve perception of reality. Also, in case law reasoning we see the 

front-office/back-office distinction plays a role, inferring the routing of religious markers of difference 

to the back of the workplace and placing barriers to entry to (and advancement in) the workplace for 

front-office occupations.  

In the U.S. case of EEOC v. Alamo Rent-A-Car,
2760

 a Muslim female employee was dismissed by the 

car rental company Alamo for wearing a headscarf (during the Islamic Ramadan holiday) in violation 

of the company's official dress code (the ‘Dress Smart Policy’). She brought a failure to accommodate 

claim
2761

 and the federal District Court found in her favor, but under a peculiar reasoning which may 

send out undesirable signals. Alamo had failed to convince the court that it had made a good faith 

effort to offer a reasonable accommodation: even though the employee was given permission to wear 

the headscarf when working “in the back of the office,”
2762

 when serving customers at the rental 

                                                           
2758

 See Somek 

2759
 Fundamental Rights Agency of the EU, EU-MIDIS Data in Focus 5: ‘Multiple Discrimination' referring to 

the situation of ‘visible minorities’ (e.g. Roma and North-Africans) in the EU. The data in focus report on 

Muslims also contains important data on perceived discrimination, knowledge of anti-discrimination laws and 

victim’s behaviors.  

2760
 EEOC v. Alamo Rent-A-Car, LLC, 432 F. Supp. 2d 1006, (D. Ariz. 2006) at 1016; See I. Solieman, “Born 

Osama: Muslim-American Employment Discrimination (Note),” 51 Ariz. L. Rev. 1069, at 1084-85. 

2761
 U.S. Civil Rights Act of 1964, §§ 701(j), 703, 42 U.S.C.A. §§ 2000e(j), 2000e-2. 

2762
 EEOC v. Alamo Rent-A-Car, LLC, 432 F. Supp. 2d 1006 (D. Ariz. 2006) at 1009 . 
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counter, however, she was instructed to abide by the company dress policy.
2763

 The District Court 

stumbled on the fact that the employee was still required to serve customers, so that there was no talk 

of an actual reasonable accommodation as this made the ‘accommodation’ illusory for at least part of 

employee’s working time.
2764

 Accordingly, the District Court took issue with the fact that Alamo had 

not exempted the employee from serving customers. Screening the religious employees in the 

stockroom, even if only during a particularly religiously visible period (Ramadan), i.e. routing the 

employee back-office, would have arguably constituted a reasonable accommodation the employee 

would need to accept.
2765

  

Other U.S. cases are even more clear about allowing employers to take image or (supposed) customer 

preferences into account when a religious discrimination claim is at stake, and in this way providing 

important leeway to employers to pursue a certain business model (at the same time restricting the 

employee’s right to reasonable accommodation for deeply held religious beliefs). In the well-known 

Cloutier v. Costco,
2766

 the First Circuit Court of Appeals held that the ‘outright exemption’ from a 

neutral dress code for an employee who was member of the eccentric Church of Body Modification 

‘would be an undue hardship because it would adversely affect the employer’s public image’,
2767

 since 

‘“employees reflect on their employers,” especially where the employees “regularly interact with 

customers.”’
2768

 It was also held that the measure of hardship or the ‘cost’ to the employer in this 

context was not to be assessed in mere economic terms.
2769

  

Further, in a case brought by a Rastafarian employee of an automobile lubrication service, who did not 

shave or cut his hair because of his religion, it was accepted that the employer would suffer undue 

hardship if it allowed a waiver of its new grooming policy that required all employees with public 

contact be clean shaven with short haircuts.
2770

 The employer had reassigned the Rastafarian employee 

to the lower bay of the facility, and away from public eye, but the employee argued he was deprived of 

public contact, the work was less interesting and working conditions were worse in the lower bay.
2771

 

The District Court found that a wholesale exemption from the grooming policy would have entailed an 

                                                           
2763

 Ibid. at 1009. 

2764
 Ibid. at 1013.  

2765
 See Philbrook case for position that the employee has no right to determine/choose the type of reasonable 

accommodation. 

2766
 Cloutier v. Costco Wholesale Corp., 390 F.3d 126 (1st Cir. 2004). In Cloutier, an employee of the large 

supermarket chain Costco argued that as a member of the Church of Body Modification she had to display facial 

piercings, seeking an exemption under the company dress code.  

2767
Ibid. at 136.  

2768
 Brown v. F.L. Roberts & Co., Inc., 419 F.Supp.2d 7 (D.Mass. 2006), 16 referring to Cloutier v. Costco 

Wholesale Corp., 390 F.3d 126 (1st Cir. 2004), 134.  

2769
 Cloutier v. Costco Wholesale Corp., 390 F.3d 126 (1st Cir. 2004), 134. 

2770
 Brown v. F.L. Roberts & Co., Inc., 419 F.Supp.2d 7 (D.Mass. 2006), 10. 

2771
 Brown v. F.L. Roberts & Co., Inc., 419 F.Supp.2d 7 (D.Mass. 2006), 11. 
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undue hardship.
2772

 Thus, in the U.S. as well the back-office routing of religious dress –even if not 

primarily or solely the Muslim headscarf- appears to be given a coat of forgiveness in a way to 

reconcile or balance the interests of employees and employers. 

The EEOC, in contrast, (rightfully) sees this “[a]ssigning employee to ‘back room’ because of 

religious garb” as “religious segregation [which] violates Title VII” and stresses the importance of 

training managers and employees when it comes to religious stereotyping and accommodation law.
2773

 

With this stance aimed at protecting religious employees, it is arguably going against the tide of the 

case law. 

1.5.3. Other religious accommodations: prayer, same-sex services and the relevance of 

reasonable accommodations for atheist, agnostic and non-believer employees in the U.S. socio-

political context 

 

U.S. case law is also a rich source when it comes to miscellaneous religious issues, such as requests 

for prayer space and the refusing of certain tasks on the basis of religious conscience or practice. 

Considering the aim of comparison with the European case studies, the goal here is not to be 

exhaustive, but rather to show how the de minimis operates. It can be argued that in this area, de 

minimis limits are more patent, perhaps much more than in the ‘costless’ religious dress cases.  

 

In Farah v. A-1 Careers,
2774

 the employee claimed accommodation from his employer in the form of a 

place to pray. As a coping mechanism, he had been praying in the building lobby, which was not 

owned by the employer, until the building owner complained and the employee was asked to stop his 

practice or face dismissal. In court, the employee lost the case since it was found that an 

accommodation to pray in the hallways or in someone’s office would have constituted an undue 

hardship (the prayer mat would have obstructed most of the hallway, and using someone’s office 

would be disruptive to that person during the time it takes to pray). The Court also found that allowing 

an employee to pray off-site constitutes a reasonable accommodations, so that the employer need not 

provide a place for employees to do so to meet his burden under Title VII. 

 

A more ‘traditional’ conscientious objection was at stake in Noesen v. Medical Staffing Network, 

Inc.,
2775

 where a pharmacist who was Roman Catholic was terminated after he refused to fill birth 

control prescriptions and even to have any contact with customers who asked to have such 

                                                           
2772

 Brown v. F.L. Roberts & Co., Inc., 419 F.Supp.2d 7 (D.Mass. 2006), 9. 

2773
 EEOC, “Religious Garb and Grooming in the Workplace: Rights and Responsibilities,” 

http://www.eeoc.gov/eeoc/publications/qa_religious_garb_grooming.cfm. (Assigning Employee to "Back 

Room" Because of Religious Garb” 

2774
 Farah v. A-1 Careers , No. 2:12-cv-02692 2013 BL 323434, (D. Kan. Nov. 20, 2013). 

2775
 Noesen v. Medical Staffing Network, Inc., 232 Fed. Appx. 581, C.A.7 (Wis. 2007). 

http://www.eeoc.gov/eeoc/publications/qa_religious_garb_grooming.cfm
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prescriptions filled. He brought a Title VII action against the pharmacy, health care staffing provider, 

and state, alleging that they discriminated against him on the basis of his religion. The U.S. District 

Court in that case did not find in his favor, finding undue hardship in attempts to accommodate the 

employee. 

 

An emerging issue of our time relates to the ramifications of LGBT rights in the area of religious 

accommodations, in particular requests for exemptions to provide services to same-sex couples or to 

undertake certain tasks which are seen to promote same-sex relationships. Such cases have arisen 

mainly in the public sector in Europe (e.g. various weigerambtenaar cases in the Netherlands; Ladele 

case in the UK), but the increasing inclusion, equality and assertiveness of same-sex couples raises a 

host of issues for both private sector company owners as well as their employees who object to certain 

tasks. For instance, so far in the U.S. cases have included a photographer in New Mexico refusing to 

photograph a lesbian couple’s commitment ceremony,
 2776

 “a Washington state florist and a Colorado 

cake artist who refused to do work for same-sex couples and a Kentucky T-shirt printer who declined 

to make shirts promoting a gay pride festival.”
2777

 On all such issues public opinion seems deeply 

divided, with one side arguing that commercial businesses cannot turn away customers on a 

discriminatory basis while the other side argues in favor or providing space for deeply held beliefs.
2778

 

The issue of having to provide services (for the owner/employer) may to some degree be separated 

from the issue of accommodations for a religious employee. No doubt, when the 

objection/accommodation would lead to the company (which does not object to providing same-sex 

couples services) being unable to provide certain services, that would constitute an undue hardship 

under the given legal framework. 

 

In some sense (traditional) views on gay marriage may also carry consequences for certain types of 

employment. In 2014 it was reported that the CEO of Firefox browser maker Mozilla, Brendan Eich, 

resigned only two weeks in his new position. This was as a result of being ‘outed’ as having 

financially donated to the 2008 campaign in California against gay marriage. (the outing was done by 

the online dating website OkCupid which advised people no longer to use Firefox.) The resignation of 

                                                           
2776

 E.g. a photographer in New Mexico refused to photograph a lesbian couple’s commitment ceremony; The 

New Mexico Supreme Court in 2013 held that the photographer had violated the state’s Human Right Act by the 

refusal "in the same way as if it had refused to photograph a wedding between people of different races." In 

2014, the U.S. the Supreme Court refused to hear this case. See Jeri Clausing, “Supreme Court Declines To Hear 

New Mexico Gay Wedding Photography Case,” Huffington Post 7 April 2014, 

http://www.huffingtonpost.com/2014/04/07/supreme-court-gay-wedding-photography_n_5104699.html. 

2777
 Ibid.  

2778
 Ibid. noting that the Arizona legislature in 2014 passed a religious-protection legislation which exempting 

people from legal actions if doing business with same-sex couples violates their religious beliefs, with 

Republican Gov. Jan Brewer ultimately vetoing it. Similar bills have been introduced in at least eight states ( 

Alabama, Arizona, Kansas, Michigan, Montana, Oklahoma, South Carolina and Virginia). 

http://www.huffingtonpost.com/2014/04/07/supreme-court-gay-wedding-photography_n_5104699.html
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this high profile employee was accompanied with the company’s declaration that they were in support 

of equality and freedom of expression, which one can question in light of their decision. Also, 

GLAAD President and CEO Sarah Kate Ellis’s statement that “Mozilla's strong statement in favor of 

equality today reflects where Corporate America is: inclusive, safe and welcoming to all.” This too, 

obviously is disingenuous, since excluding people because they do not share certain views is hardly 

inclusive of diversity. In some cases trade-off must be made, but one must be willing to admit the 

existence of such instead of cloaking this in seemingly uncontested equality language. It was not clear 

whether Eich had supported the campaign based on religious convictions. However, if he had, there is 

some question whether his resignation –presumably not entirely voluntary- was as a result of having, 

and to an extent manifesting his religious beliefs. Indeed, firing a person because of his stance on gay 

marriage (or on other controversial issues as abortion) comes close to affiliation discrimination. Under 

U.S. law, there is little protection when employees are dismissed for expressing certain opinions, but 

under the Civil Rights Act of 1972 no discrimination based on religion is allowed. In cases like this, 

that may be an avenue for religious employees who do not want to conform their views to what is 

considered politically correct at a given time.
2779

 To be sure, the same analysis should apply where an 

employee is dismissed for his/her progressive views related to his/her religion. 

 

One area which illustrates a contrast with Europe is in the clear relevance of religious 

accommodations for the benefit of non-believers, atheists and agnostics in the U.S. context. Indeed, 

the relevance of freedom of conscience and religion for nonbelievers is palpable where being religious 

(having religious convictions) is the default, and nonconformists (in the sense of ‘lacking in faith’) are 

looked upon somewhat with suspicion and disbelief as those for whom it is “hard … to make sense of 

what is happening to you and to others around you. … not feel connected to something larger than 

yourself. … question your beliefs, principles and values” it may be required to “work on spiritual 

fitness.”
2780

  

                                                           
2779

 http://www.usatoday.com/story/tech/2014/04/03/mozilla-ceo-steps-down/7262129/; Certainly this is not the 

sole case where employees, including high level staff, have been dismissed in recent years over views on gay 

rights. E.g. in the US: http://collegefootballtalk.nbcsports.com/2014/02/26/report-craig-james-says-he-was-fired-

for-views-on-gay-marriage/ (US sports reporter Craig James arguing he was dismissed for his religious beliefs 

about same-sex marriage); http://cnsnews.com/news/article/penny-starr/duck-dynasty-star-would-not-have-been-

fired-if-he-supported-gay-marriage (‘Duck Dynasty’ reality star Phil Robertson suspended at first from the show 

after stating he believed homosexuality is a sin to a magazine. He was later reinstated, and the case lead to much 

public debate about the issue); in the UK: http://www.scotsman.com/gaelic/school-chaplain-dismissed-for-gay-

marriage-views-1-3257180 (a school chaplain, a Church of Scotland minister, dismissed after expressing on 

facebook his disapproval of the Scottish proposals to legalize same-sex marriage, while supporting the earlier 

creation of civil partnerships for same-sex partners.) On the other hand, in the U.S. a NFL player –Chris Kluwe- 

argued that he was fired for his pro-same-sex marriage views and that while on the team he often heard 

homophobic slurs: http://www.npr.org/2014/01/07/260455843/former-vikings-player-chris-kluwe-shares-his-

definition-of-bigotry 

2780
 Blake Page, “The United States Marine Corps Officially Declares 'Lack of Spiritual Faith' as a Sign of 

Instability”, Huff. Post, 25 July 2013. (“In 2011 the Army faced public scrutiny after the exposition of once 

http://www.usatoday.com/story/tech/2014/04/03/mozilla-ceo-steps-down/7262129/
http://collegefootballtalk.nbcsports.com/2014/02/26/report-craig-james-says-he-was-fired-for-views-on-gay-marriage/
http://collegefootballtalk.nbcsports.com/2014/02/26/report-craig-james-says-he-was-fired-for-views-on-gay-marriage/
http://cnsnews.com/news/article/penny-starr/duck-dynasty-star-would-not-have-been-fired-if-he-supported-gay-marriage
http://cnsnews.com/news/article/penny-starr/duck-dynasty-star-would-not-have-been-fired-if-he-supported-gay-marriage
http://www.scotsman.com/gaelic/school-chaplain-dismissed-for-gay-marriage-views-1-3257180
http://www.scotsman.com/gaelic/school-chaplain-dismissed-for-gay-marriage-views-1-3257180
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Many secularists in Europe would perhaps be reassured somewhat in the mechanisms of religious 

accommodations if they knew that non-religious people also may at times make good use of the same 

protection as religious people, and it may even affect their reticence on freedom of religion or 

reasonable accommodations (or they may see this as a too modest consolation price).
2781

 The relevance 

of protection against religious employment discrimination and the right to reasonable accommodations 

for an atheist or agnostic employee as is apparent in U.S. case law shows that reasonable 

accommodations is not merely a concept that plays in the cards of the religious, but a protection 

tailored to nonconformists and those who -dare to- go against the tide of dominant social pressures. In 

the U.S., often the employer in such cases is (at times, strongly) motivated by religious convictions in 

their economic operation, and one can even consider such employers as ‘quasi-religious ethos 

commercial companies’. Prominent examples are large U.S. companies as Hobby Lobby, Chick-fil-

A
2782

, and Jet Blue, but examples of local, small companies are also abound. Their operations in 

various ways are motivated and infused with religious convictions or reflect (aspects of) the owner’s 

faith, they base themselves on a religiously inspired ‘business model’, and bring this out for instance 

by posting certain signs or messages, being closed on Sundays and even holding daily prayers or 

devotional services on the work floor. Still, because they are commercial businesses, they would not 

meet the standards to be exempt from anti-discrimination requirements like churches. To the extent 

that the concern expressed is that atheists, secularists or agnostics are not beneficiaries of reasonable 

accommodations, this is thus based on a misconception as it has important value for non-religious 

employees as well. Indeed, there have been various cases where accommodation is sought for non-

believers/practitioners. In EEOC v. Townley Engineering & Mfg.
2783

 an atheist employee requested 

exemption from having to attend devotional services in the workplace and was awarded such under 

Title VII. The owners of the Townley Manufacturing Company had made a covenant with God that 

their business “would be a Christian, faith-operated business. They required all employees to attend 

weekly devotional services. However, such services were not instituted in the Arizona plant when the 

plaintiff employee, an atheist, started to work there. Five years later these services were started and 

                                                                                                                                                                                     
mandatory "Spiritual Fitness" testing which assessed the resiliency of soldiers on such qualitative measures as 

frequency of prayer or attendance of religious services.”) 

2781
 E.g. Patrick Loobuyck, 'Critical remarks on the pro-religion apriority of the RELIGARE project’ in Marie-

Claire Foblets and others (eds), Belief, Law and Politics What Future for a Secular Europe? (Ashgate 

2014)(stating that reasonable accommodation as a concept will gain more supporters if it can also expand to 

other deeply-held non-religious beliefs. This also relates to the larger argument he makes about the nature of 

religious freedom, which, in his view, should be interpreted more broadly so as to include non-religious practices 

and beliefs as well.) 

2782
 Religious beliefs may becomes apparent when owners take a stand on particular political issues, such as 

when Chick-fil-A company CEO Dan Cathy publicly opposed same-sex marriage. But it may also be visible in 

other ways, e.g. by making biblical references on product packaging (e.g. John 3:16) or by closing on Sundays: 

Dan Gilgoff, ‘9 religious companies (besides Chick-fil-A),’ CNN religion blog, 24 July 2012, 

http://religion.blogs.cnn.com/2012/07/24/7-religious-companies-besides-chick-fil-a/ 

2783
 EEOC v. Townley Engineering & Mfg., 859 F.2d 610 (9th Cir. 1988). 
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while the employee initially attended them, he later asked to be excused since was an atheist. When 

the employer refused to accommodate (by not requiring him to attend services), he sued under Title 

VII. He was able to establish a prima facie case, and the Court was unconvinced with the employer’s 

argument that exempting the atheist employee would constitute ‘spiritual hardship.’ The fact that an 

atheist aggrieved employee was able to obtain the same protection as a religious employee illustrates 

that nonreligious employees benefit from the same protections under Title VII and the mandate of 

reasonable accommodations. 

In another case, an agnostic employee was able to use a state level civil rights act (the Michigan Elliot-

Larsen Civil Rights Act (ELCRA)) to sue his employer who had constructively discharged him 

because he did not share the same faith (Cline v. Auto Body Shop, Inc).
2784

 Here, the owner of the auto 

body shop who was religious himself as a ‘born-again Christian’ had put pressure on the employee to 

follow in their footsteps, promising better working terms and conditions. The employee was able to 

show that he was penalized by being given more difficult task when he refused to attend church 

services. He finally decided to resign from the position. The Michigan state appellate court found that 

he was treated less favorably “because of religion” or because of the lack thereof and thus could make 

a religious discrimination claim under the State Civil Rights law.
2785

  

 

It is true that such cases, considering the context and zeitgeist sketched above, are less frequent in the 

European context. But this fact, which relates to the interplay between legal protection and the 

sociological reality, does not take away the principally inclusive nature of the concept of reasonable 

accommodations for both believers and non-believers alike. After all, as the European Court of Human 

Rights has also repeatedly held, the freedom of religion which stands as a shorthand for freedom of 

conscience, thought and religion, constitutes “in its religious dimension, one of the most vital elements 

that go to make up the identity of believers and their conception of life, but it is also a precious asset 

for atheists, agnostics, skeptics and the unconcerned.”
2786

  

 

1.6. CANADA: ETHNO-RELIGIOUS DIVERSITY AND 

MULTICULTURALISM AS OFFICIAL STATE POLICY  

 

Canada is the last case study country compared in this analysis. Despite its proximity to the U.S., the 

common border,
2787

 the shared language, and extended trade relations, Canada is vitally different from 

                                                           
2784

 Cline v. Auto Body Shop, Inc., 614 N.W.2d 687 (Mich. Ct. App. 2000). 

2785
 Ibid; see Kevin B. Hirsh, ‘Michigan Civil Rights Law Protects Atheists and Agnostics, Too’ 5 Mich Emp L 

Letter . 

2786
 E.g. Kokkinakis v. Greece, 25 May 1993, para. 31. (involving a Jehovah’s Witness who was prosecuted for 

proselytizing to the wife of a Orthodox cantor).  

2787
 Which is the world's longest land border shared by the same two countries. 
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the U.S. in many respects, including with regard to legal protection against religious discrimination 

and the mandate for reasonable accommodations in the workplace. One shared commonality with the 

U.S., and in contrast to Europe, is the existence of a legally enforceable duty for employers to 

reasonably accommodate for employees’ religion, but there remain many differences when one takes a 

closer view. This is an area where the Canadian case study and experiences bring about many lessons 

on their own and in comparison with the U.S.  

This section will sketch the Canadian context, while subsequent sections will discuss the legal 

framework and address some specific cases regarding religious accommodations. In a final, 

comparative, section, the U.S. and Canadian case studies will be compared against each other and 

against the European case study countries with regard to legal protection against discrimination and 

the mandate for religious reasonable accommodations.  

 

Canadian politics, similar to the Belgian situation in some respects, is said to be characterized by 

distinctive ‘dualism’.
2788

 Canada is a federation where the federal Parliament shares powers with 10 

co-sovereign provinces (the 10 ‘provinces’ –federated entities-being Alberta, British Columbia, 

Manitoba, New Brunswick, Newfoundland and Labrador, Nova Scotia, Ontario, Prince Edward Island, 

Quebec, and Saskatchewan. The three territories are Northwest Territories, Nunavut, and Yukon
2789

), 

with each their own provincial legislatures which have exclusive powers over ‘property and civil 

rights in the Province’.
2790

 Canada is a constitutional monarchy, with Queen Elizabeth II as the head of 

state. While Canada is the world’s second-largest country taken by area, its population is –compared 

to the U.S.- a modest 33 million, of which more than half live in the two most populous provinces of 

Ontario (12.8 million) and Quebec (7.9 million). Besides the political dualism, culturally Canada is 

also subsumed by a characteristic dualism, with two dominant languages and traditions –English and 

French- living side by side. However, while French plays a dominant role in the province of Quebec 

with over 79% Francophones, across Canada only 22.1 % have French as their mother tongue, while 

for English this is 57.8% of all Canadians.
2791

 Additionally, one can argue that “it is now more 

accurate to describe Canada in terms of cultural diversity rather than cultural duality.”
2792

  

                                                           
2788

 Brunelle, p. 119. 

2789
 There is a difference between the status of provinces and that of the territories. Provinces are jurisdictions 

that receive their power and authority directly from the Constitution Act, 1867, are considered to be co-sovereign 

divisions, and each province has its own "Crown" represented by the lieutenant governor. Territories, on the 

other hand, derive their mandates and powers from the federal government, are parts of the federal realm, and 

have a commissioner. 

2790
 Brunelle, p. 119. Constitution Act, 1867, section 30. 

2791
 Ibid, p. 119, referring to Statistics Canada. Under Article 16. (1) of the Canadian Charter of Rights and 

Freedoms “English and French are the official languages of Canada and have equality of status and equal rights 

and privileges as to their use in all institutions of the Parliament and government of Canada,” with considerable 

rights derived from this. 

2792
 Ibid, p. 120. 
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No doubt, much of the Canadian approach is due to its celebrated immigration policies, which have 

attracted (high-skilled) workers and their families coming from across the world. Canada has 

experienced different waves of immigration since the nineteenth century, and by the 1980s almost 40 

percent of the population were of neither British nor French origins (the two largest groups, and 

among the oldest). However, in its history, the relationship between the British and the French have 

been formational to the Canadian state project. The dualism to important extent relates to the situation 

of the Francophone minority which is one element distinguishing Canadian politics from its 

unequivocally Anglophone neighbor to the South.  

 

Legally, the dualism which remains a dominant feature, relates to the two different systems of law - 

French-inspired civil law in Quebec and common law in the rest of Canada (but also applicable to 

Quebec in some areas)- as well as to the conceived relation between domestic law and international 

law, since the former needs to incorporate and transpose treaties in order for them to be applied 

domestically.  

 

Immigration is an important feature of today’s Canadian society and politics. Before the 1960s, laws 

such as the Continuous Journey Regulation and the Chinese Immigration Act imposed restrictions on 

immigration from non-European countries or America. Starting the 1960s, liberalization and 

promotion of immigration policies through economic policy, family reunification and humanitarian 

policy
2793

 brought influxes of people to Canada from across other parts of the world including Asia 

and Africa.  

The 2011 Census counted 6.8 million foreign-born individuals living in Canada, making up 20.7% of 

the total population, slightly up from 19.8% in 2006. Of these immigrants, some 17.2% can be 

considered recent arrivals (arrived after 2006) constituting 3.5% of the total Canadian population. 

These numbers put Canada on the top position amongst the G8 countries for being home to foreign-

born residents. Compared to Canada’s 20.7%, Germany is home to 13% foreign-born residents (2010) 

and the U.S. to 12.9% foreign-born residents (2010).
2794

 In addition, second-generation individuals 

(born in Canada but with one or both parents born abroad) account for 17.4% of the total Canadian 

population (5.7 million), meaning that first generation immigrants and their offspring account for 

38.1% of the total Canadian population. Immigration undeniably increases diversity in the major 

Canadian cities since over 6 in 10 (62.5%) of recent arrivals settle in the three largest urban areas of 

                                                           
2793

 The high levels of immigration indeed are attributed to three areas of policy: economic policy attracting high 

skilled immigrants who will contribute to Canadian society; family reunification; asylum and refugee laws 

(including resettlement of refugees). 

2794
 http://www.statcan.gc.ca/daily-quotidien/130508/dq130508b-eng.htm?HPA. Outside the G8, Australia is 

home to 26.8% foreign-born individuals. 

http://www.statcan.gc.ca/daily-quotidien/130508/dq130508b-eng.htm?HPA
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Toronto, Montreal and Vancouver.
2795

 This also has lead to an increase in ‘visible minorities’
2796

 in 

Canada: from 13.4% in 2001 to 16.2% in 2006 (i.e. estimated 5,068,100 individuals) and to 19.1% in 

2011.
2797

 

 

Currently, Canada has one of the highest per capita immigration rates in the world.
2798

 The following 

table puts the ‘net migration rate’ (i.e. the difference between the number of persons entering and 

leaving a country during the year per 1,000 persons) of Canada in perspective, and allows comparison 

with the other case study countries. In relative terms, Canadian immigration -because of the sheer 

relative size compared to the total Canadian population- may be seen to be much more 

transformational for society than in the three European countries as well as in the U.S. 

 

Table 9: Net Migration Rate in 2008, per 1,000 people 

 

Country -ranking Net Migration rate -2008 

Macau- 1
st2799

 26.21 migrants/1000 population 

Luxemburg-12
th

 (highest in EU) 8.54 migrants/1000 population 

Australia-18th 6.34 migrants/1000 population 

Canada-20th 5.62 migrants/1000 population 

US-30
th

 2.92 migrants/1000 population 

Netherlands -35
th

 2.55 migrants/1000 population 

UK -45
th

 2.17 migrants/1000 population 

EU average 1.24 migrants/1000 population  

Belgium-56
th

  1.22 migrants/1000 population 

 

 

Where the history of slavery and the continuing civil rights struggle has shaped, and continues to 

shape, U.S. civil rights and equality law, the specific historic context in Canada is made up by three 

particular developments, in particular “the colonisation of the First Nation or indigenous peoples, the 

sometimes fierce interaction between French and English linguistic groups, and the modern 

                                                           
2795

 Ibid.  

2796
 ‘visible minorities’ in the Canadian context sets apart the invisible traits of language (French v. English) and 

religion from those traits that are observable. Under the Canadian employment equity act, visible minorities are 

“persons, other than Aboriginal people, who are non-Caucasian in race or non-white in colour." This includes 

many ethno-religious minorities because of the overlap between ethnicity and religion (e.g. when it comes to 

immigrants from Asia and Africa), but it does not refer to the situation of religious minorities per se. In fact, 

visible minorities may be of any or no religion, born in Canada or immigrants, hold Canadian citizenship or not. 

The determining feature is their ethnicity. 

2797
 Ibid. 

2798
 In terms of net migration per capita though, Australia is ranked 18th (2008 Data) ahead of Canada, the USA 

and most of Europe. 

2799
 The fact that Macau holds the top position (in relative terms) relates to high immigration and a small native 

population.  



 647 
 

cosmopolitanism which has resulted from decades of immigration of ethnic groups from many parts of 

the world.”
2800

 

 

Various indigenous people inhabited the land that is now part of Canada before British and French 

colonies were established on the Atlantic coast starting in the late 15
th
 century. In 1763, France ceded 

nearly all of its colonies in North America to the United Kingdom following the French and Indian 

War. The Canadian confederated union was formed in 1867, initially with four provinces which has 

now turned into 10 provinces and 3 territories. Playing a part in the establishment of the Canadian 

federal system was the situation of the Francophone population, a minority across Canada but a large 

majority in Quebec; the desire was to give them control over the province of Quebec.  

 

Today, there is considerable ethnic diversity in Canada. The 2011 National Household Survey (NHS) 

registered more than 200 ethnic origins, of which 13 surpass the 1 million mark. This includes people 

of First Nations ancestry (North American Indian; over 1,369,100 people reported alone or with other 

origins), persons of Métis ancestry (around 447,700 alone or with other origins), and persons of 

Inuit
2801

 ancestry (around 72,600, alone or with other origins).
2802

 

 

Canada is a multicultural state, in the various meanings of the word. In the Canadian ‘cultural mosaic’ 

context, multiculturalism denotes both the sociological fact of diversity of ethnicities, cultures, 

languages and religions, as well as the political ideology and public policy to celebrate that diversity in 

an inclusive Canada.
2803

  

First, there is the factual situation of people of different cultures, religions and ethnicities living within 

its borders (meaning of the term ‘multiculturalism’ in a descriptive sense). Second, multiculturalism 

can also connote a normative policy, where those differences are not only accepted as a fact of life, but 

are celebrated as constituting an enrichment to society under a particular approach to cultural 

pluralism differences. In the first sense, the term is used descriptively, in the second it is a normative 

ideal for society.  

John Ralston Saul, one of Canada’s celebrated cultural critics argues that the Canadian cultural 

postulate
2804

 for pluralism originates with the Indigenous or Native populations of Canada, not the 

                                                           
2800

 Fredman, Comparative study of anti-discrimination and equality laws of the US, Canada, South Africa and 

India, p. 17. 

2801
 The inuit (in singular: Inuk) were also referred to as Eskimos, but this is now viewed as a pejorative term by 

Canadian aboriginal people. 

2802
 http://www.statcan.gc.ca/daily-quotidien/130508/dq130508b-eng.htm?HPA.  

2803
 Michael Dewing, Canadian multiculturalism, Library of Parliament, Ottowa, Canada, 2009/2013, 

http://www.parl.gc.ca/Content/LOP/ResearchPublications/2009-20-e.pdf 

2804
 Term attributed to Masaji Chiba. See Masaji Chiba, “Legal Pluralism in Sri Lankan society. Towards a 

general theory of non-Western law,” Journal of Legal Pluralism nr. 33, 1993, 197-212 (speaking of the three 

http://www.statcan.gc.ca/daily-quotidien/130508/dq130508b-eng.htm?HPA
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French, English or Americans.
2805

 Ralston Saul characterizes Canada as ‘on the cutting-edge society 

when it comes to pluralism and diversity’ but notes that:  

“support for pluralism is not something which pops out naturally in human society. It’s something we  

all have to work on. We have to work on it every day. And this is particularly important in Canada, 

given that we are on the cutting-edge of pluralism and diversity.”
2806

 

 

Finally, multiculturalism (in the second normative sense) may be enshrined in actual public policies. 

The federal multiculturalism policy was officially adopted by the Canadian government during the 

1970s.
2807

 The federal government is generally viewed as the instigator for multiculturalism as policy 

in Canada. In 1971, following a report by the Royal Commission on Bilingualism and 

Biculturalism,
2808

 Prime Minister Pierre Elliott Trudeau announced the government would adopt a 

multicultural policy. In 1972 a minister for Multiculturalism was appointed. 

This political declaration was reflected in the law only in 1988 through the Canadian Multiculturalism 

Act and through section 27 of the Canadian Charter of Rights and Freedoms which officially 

recognized multiculturalism as a Canadian value to be protected and promoted. Specifically, section 

27of the Charter reads:  

“This Charter shall be interpreted in a manner consistent with the preservation and enhancement of the 

multicultural heritage of Canadians.”  

 

While section 27 does not provide any specific rights, it does form an important interpretative tool – “a 

useful ‘interpretative prism’”
2809

- for the courts in applying and balancing the (individual and 

collective) rights and freedoms under the other provisions of the Charter. Throughout the years, 

important cases regarding religious freedom have referred to section 27 to boost interpretations, 

argumentation and outcomes in cases. One prominent example was R. v. Big M Drug Mart Ltd. (1985) 

where the Supreme Court struck down a Sunday closing law for violating the freedom of conscience 

                                                                                                                                                                                     
dichotomies of law: official vs. unofficial law, legal rules vs. legal postulates, and indigenous law vs. 

transplanted law). 

2805
 See interview with John Ralston Saul at http://www.cea-ace.ca/education-canada/article/canada-immigrant-

nation-implications-educators-excerpts-interview-john-rals 

2806
 Extract from a Speech by John Ralston Saul to the “Reviving the Islamic Spirit” Convention, December 26, 

2010, Toronto, Canada, http://www.johnralstonsaul.com/pdfs/JRS-RIS-SPEECH-DEC26.pdf (emphasis added). 

2807
 The Canadian Royal Commission on Bilingualism and Biculturalism is often referred to as the origin of 

modern political awareness of multiculturalism. For elaboration, see Michael Dewing, Canadian 

multiculturalism (2009 (2013))(Federal policy: time line, see p. 16; also policies at provincial and territorial 

levels, see p. 10-14). 

2808
 This government body sought to address the grievances of the francophones, and recommended the 

recognition and protection by the Canadian government of linguistic and cultural diversity. 

2809
Dewing, p. 4. 

https://owa-ie.kuleuven.be/owa/redir.aspx?C=f40ba1971b224be39ac09d3a07286c70&URL=http%3a%2f%2fwww.cea-ace.ca%2feducation-canada%2farticle%2fcanada-immigrant-nation-implications-educators-excerpts-interview-john-rals
https://owa-ie.kuleuven.be/owa/redir.aspx?C=f40ba1971b224be39ac09d3a07286c70&URL=http%3a%2f%2fwww.cea-ace.ca%2feducation-canada%2farticle%2fcanada-immigrant-nation-implications-educators-excerpts-interview-john-rals
http://www.johnralstonsaul.com/pdfs/JRS-RIS-SPEECH-DEC26.pdf
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and religion under the Charter.
2810

 Section 27 has also played a role in equality cases, decided on the 

basis of section 15 of the Charter. The importance given to multiculturalism also explains some 

limitations on freedom of individual expression which can be viewed as polarizing and hostile towards 

minorities, for instance “the prohibition against racial slurs or circulation of racially based hate 

propaganda. Hence, the principle underlying the freedom of individual expression does not extend to 

absolute free speech.”
2811

 This approach towards free speech/hate speech is a notable difference with 

the U.S.
2812

 and also increasingly the Netherlands and Belgium, where ‘multiculturalist considerations’ 

related to ‘sensitivities of minorities’ are not allowed to stand in the way of almost unrestricted 

freedom of speech (including the freedom to insult minorities, particularly Muslims).
2813

 Thus, 

accepting multiculturalism as ideology means it can have real ramifications in guiding laws, their 

interpretation and specific applications. It is also linked to the explicit recognition of the social 

importance of immigration which creates to large extent the current degree of ethno-religious diversity 

(multiculturalism in the descriptive sense).  

This does not mean that segments of the Canadian population are not critical
2814

 or rejecting of the 

ideology and policy of multiculturalism, challenging the idea that all cultures and religions are equal 

or should be treated as such in the law. The question of whether multiculturalism as a policy ‘works’ 

or not has engaged many social scientists, philosophers and legal scholars alike, who have tried to 

address the issue using different types of arguments (ideological and normative vs. empirical 

studies…). In Canada, the homeland of the policy the issue remains hotly contested and the jury is still 

out on the question on whether it is productive or rather counter-productive: 

                                                           
2810

 Supreme Court of Canada, R. v. Big M Drug Mart Ltd. [1985] 1 S.C.R. 295. In this case, the first one to 

address freedom of religion and conscience under section 2 of the Charter, the Supreme Court struck down the 

Sunday closing law (under the Lord’s Day Act of 1906) as being unconstitutional in light of the freedom of 

conscience and religion under the 1982 Canadian Charter of Rights and Freedoms. The Sunday closing law was 

held not to have a secular purpose, only seeking to enforce a Christian Sabbath. 

2811
 Dewing, p. 4. In 2013, section 13 of the Canadian Human Rights act which allowed for federal human rights 

complaints concerning “the communication of hate messages by telephone or on the Internet” to the Canadian 

Human Rights Commission was repealed. See Jonathan Kay, “Good riddance to Section 13 of the Canadian 

Human Rights Act,” 7 June 2012, at http://fullcomment.nationalpost.com/2012/06/07/jonathan-kay-good-

riddance-to-section-13-of-the-canadian-human-rights-act/. 

2812
 When an investigator on the Canadian Human Rights Commission commented that “freedom of speech is an 

American concept, so I don’t give it any value” that is said to have sparked an outcry, but “there was a grain of 

truth to what…[he] said.” See Jonathan Kay, “Good riddance to Section 13 of the Canadian Human Rights Act,” 

7 June 2012, at http://fullcomment.nationalpost.com/2012/06/07/jonathan-kay-good-riddance-to-section-13-of-

the-canadian-human-rights-act/. 

2813
 Supra. 

2814
 Canadians seem to be conflicted about multiculturalism, linked to the perceived benefits/disadvantages of 

immigration. A 2010 poll showed 55% of Canadians (sample of 1,006 adults) thought multiculturalism has been 

good or very good for Canada, 30% saw it as bad or very bad. See Angus Reid Public Opinion press release, 

“Canadians Endorse Multiculturalism, But Pick Melting Pot Over Mosaic,” 

http://www.angusreidglobal.com/wp-content/uploads/2010/11/2010.11.08_Melting_CAN.pdf. 
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“Advocates praise multiculturalism for its emphasis on special recognition for cultural minorities as 

facilitating their social integration, while opponents charge that multiculturalism threatens social 

cohesion by encouraging social isolation.”
2815

 

 

Reitz et al. frame that ‘working’ in terms of effects on social cohesion: “Does multiculturalism policy 

create social cohesion, or undermine it?”
2816

 and try to ground their answer in a large-scale empirical 

study (the 2002 national Ethnic Diversity Survey) of over 41,000 Canadians. Their answer –calling for 

‘more explicit support for social integration’ is nuanced:  

“Ethnic community ties facilitate some aspects of social integration, while discouraging others. For 

racial minorities, relations within and outside minority communities are greatly complicated by more 

frequent experiences of discrimination and inequality, slowing processes of social integration.”
2817

 

 

But multiculturalist policies may also have ‘worked’ in the sense that they created a more open and 

tolerant society (which then stands more positive towards minorities, and indeed towards 

multiculturalism as fact, as ideal and in policies). A recent poll did not rule this effect out, but did 

show that it certainly has not made Canadian society immune for stranger anxiety: 40% of surveyed 

Canadians were skeptical of immigration and uncomfortable with the number of visible minorities in 

the country, including 27.4 % of those born outside of Canada being of the opinion that too many 

immigrants are coming to Canada and that there are too many visible minorities in Canada.2818 

“Whatever relative success multiculturalism may have achieved in creating a more open and tolerant 

Canadian society, fears of foreign cultures are by no means extinct in this country. Fully 40% of 

Canadians think there are too many immigrants coming to Canada.”
2819

  

 

Also, the situation in Quebec may be a bit different from the rest of Canada. First, the ideology there is 

one of ‘interculturalism’ rather than multiculturalism. The cultural mosaic model there also faces a 

francophone population which as a minority in Canada defends its own linguistic and cultural rights 

and at times may feel threatened in its status by the influx of new immigrants and visible minorities. 

francophones are said to object to a position as ‘just another ethnic group’ which is what they see 

multiculturalism would reduce them to. Quebecois ‘interculturalism’ therefore includes and promotes 

diversity but insists on integration of other minorities into the majority French-speaking society, 

notably by learning and using the French language.  

                                                           
2815

 Jeffrey G.  Reitz and others (eds), Multiculturalism and Social Cohesion: Potentials and Challenges of 

Diversity (Springer 2009). 

2816
Reitz and others. 

2817
 Reitz and others. 

2818
 Michelle Zilio, ‘In multicultural Canada, two in five say we’re welcoming too many newcomers’ ipoliticsca . 

2819
Zilio, ; citing EKOS President Frank Graves analysing the data from an EKOS poll of 5,947 Canadians on 

their views on immigration 
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Other groups besides the francophones have also openly critiqued multiculturalism, arguing for more 

assertiveness in valuing the national identity of English-speaking Canada.  

 

Whatever the debates today, it is clear that Canada has come a long way when viewed in historic 

perspective. The approach towards human rights and substantive equality characteristic in Canada 

today is a far cry from its ‘guardianship ideology’ towards the various indigenous peoples in the past. 

This ideology was “the paternalistic assumption that indigenous peoples were unable to defend their 

own interests and were consequently in need of guardianship.”
2820

 In 1950, the Canadian Supreme 

Court held that the Indian Act was based on “the accepted view that these aborigines are, in effect, 

wards of the State, whose care and welfare are a political trust of the highest obligation.” This went 

hand in hand with a severe subordination of the indigenous peoples,
2821

 having as long-term aim their 

assimilation into dominant society.  

“In addition to measures subordinating Aboriginal peoples, many of the provinces included laws which 

were blatantly racist, discriminating against Chinese, Japanese and other minorities. However, before 

the enactment of the Charter of Rights and Freedoms in 1982, Canadian courts failed signally to protect 

minorities from discrimination.”
2822

  

 

Notably, judicial challenges to the racist laws were unsuccessful before the Canadian Supreme Court, 

which can be contrasted to the role that the U.S. Supreme Court played in striking down racial 

segregation laws and policies (e.g. Brown v. Board of Education (1954)) advancing the civil rights 

movement. In 1960 the Canadian Bill of Rights was enacted, in the form of an ordinary Act of 

Parliament, but even this did not lead to extensive legal protection since courts “adopted a narrow and 

formal view of the right to equality in the Bill.”
2823

  

“When the Charter of Human Rights and Freedoms was enacted in 1982, it deliberately invited judges 

to be more robust in the protection of human rights. In addition, the disappointing experience of the 

Canadian Bill of Rights meant that much effort was expended on drafting a stronger and more 

substantive equality guarantee in the form of Section 15 of the Charter. Whereas the Canadian Bill of 

Rights referred only to the right to ‘equality before the law and the protection of the law’, Section 15 of 

the Charter states that ‘every individual is equal before and under the law and has the right to the equal 

protection and equal benefit of the law’. ‘Equal benefit of the law’ made it clear that it extended beyond 

                                                           
2820

 Fredman, Comparative study of anti-discrimination and equality laws of the US, Canada, South Africa and 

India, p. 17. 

2821
 E.g. all Indians, male and female, were permitted to vote in federal elections only in 1960. 

2822
 Fredman, Comparative study of anti-discrimination and equality laws of the US, Canada, South Africa and 

India, p. 17; R. Sharpe and K Roach, The Charter of Rights and Freedoms 3rd edn. (Toronto: Irwin Law, 2005), 

15. 

2823
 Fredman, Comparative study of anti-discrimination and equality laws of the US, Canada, South Africa and 

India, p. 17. 



 652 
 

a duty to refrain from discriminating to include a positive duty to redress and even eradicate 

poverty.”
2824

  

 

Notably, with section 15 of the Charter, it has been argued that “Canada had adopted a unique 

protection of equality, considered more expansive than any in the world.”
2825

 It was thus only after the 

Charter and the enactment of the ‘human rights acts’ (federal and provincial) which protect against 

discrimination –and therefore should be seen as anti-discrimination codes in European parlance- that 

the (legal) situation transformed in Canada towards robust substantial equality protections. The initial 

instigator was the legislature, but the judiciary has stepped up their game considerably since in the 

fight against discrimination and in an unprecedented move towards substantive equality. Because of 

the historic background, indigenous peoples (First nations, Métis and Inuit) are still amongst the most 

disadvantaged of Canadian society. But other minorities have now added to the relevance and need for 

human rights and non-discrimination protection, including immigrants and religious minorities.  

Immigrants face disproportionate rates of unemployment in Canada, for instance in Québec double the 

rate of persons born in Québec.
2826

 The unemployment rate of immigrants with university degrees 

(10.3%) is even 3 times higher than for those born in Québec, and one in 3 recent immigrants is 

overqualified for their job. 

 

As the numbers below with regard to religious affiliation,
2827

 based on the Canadian Census in 1991, 

2001 and the National Household Survey in 2011
2828

 demonstrate, Canada is still predominantly 

Roman Catholic and Protestant, with the former being the largest religious group in Canada, but its 

proportion is declining (from 83 % in 1991 to 67.3% in 2011). Immigration from regions outside of 

Europe have considerably affected the constellation of the religious denominations and their relative 

                                                           
2824

 Fredman, Comparative study of anti-discrimination and equality laws of the US, Canada, South Africa and 

India, p. 17, referring to B. Porter, ‘Expectations of Equality’, Supreme Court Law Review, 33 (2006), 27. 

(italics added) 

2825
 Fredman, Comparative study of anti-discrimination and equality laws of the US, Canada, South Africa and 

India, p. 17. 

2826
 Respondents in the 2001 Census were instructed to report a specific denomination or group, even if they 

were not practicing members of their group. Consequently, these data indicate only religious affiliation. Other 

data sources, principally Statistics Canada’s General Social Survey, are available as measures of attendance at 

religious services; See also http://www.cdpdj.qc.ca/en/droits-de-la-personne/droits-pour-

tous/Pages/integration.aspx (response Commission to Quebec Secular Charter proposal). 

2827
 “Respondents in the 2001 Census were instructed to report a specific denomination or group, even if they 

were not practicing members of their group. Consequently, these data indicate only religious affiliation. Other 

data sources, principally Statistics Canada’s General Social Survey, are available as measures of attendance at 

religious services” Respondents in the 2001 Census were instructed to report a specific denomination or group, 

even if they were not practicing members of their group. Consequently, these data indicate only religious 

affiliation. Other data sources, principally Statistics Canada’s General Social Survey, are available as measures 

of attendance at religious services, p. 4  

2828
 The 2011 census did not ask about religious affiliation but the National Household Survey which was sent to 

a subset of the population did. 

http://www.cdpdj.qc.ca/en/droits-de-la-personne/droits-pour-tous/Pages/integration.aspx
http://www.cdpdj.qc.ca/en/droits-de-la-personne/droits-pour-tous/Pages/integration.aspx
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numbers across Canadian society.
2829

 There is significant growth in minority immigrant religions with 

a tripling of the percentage over 20 years (in particular Islam which went from 0.9 % in 1991 to 3.2 % 

in 2011, Hinduism from 0.6% to 1.5 %, Sikhism from 0.5 % to 1.4 % and Buddhism from 06 % to 1.1 

%, but the percentage for Judaism has even declined a bit from 1.2 % in 1991 to 1.0 % in 2011).  

Minority religions include a relatively young populations, so that these numbers can be expected to 

increase even apart from additional immigration. (“The median age of Muslims was 28 years, Sikhs 

30, and Hindus 32, all well below the median of 37 for the overall population.”) There is also a 

concentration of the main minority religious groups in the largest cities (e.g. “Ontario was home to 

73% of the Hindu population in 2001, 61% of all Muslims, and 38% of all Sikhs. Nearly one-half of 

the Sikh population lived in British Columbia.” Also over one-half of the Jewish population lives in 

Ontario). 

 

Finally, the sharp increase of those reporting no religious affiliations is a trend shared with the U.S. 

(cfr. ‘rise of the nones’), their number having almost doubled over 20 years, from 12.6 % in 1991 to 

23.9% in 2011. This is no doubt a most significant development, also bearing in mind that prior to 

1971, fewer than 1% of the Canadian population reported having no religion.
2830

 Here too, 

immigration is said to be a factor since “[o]ne-fifth of the 1.8 million immigrants who arrived in 

Canada between 1991 and 2001 reported they had no religion, especially individuals born in the 

People’s Republic of China, Hong Kong (Special Administrative Region) and Taiwan.”
2831

 

 

Table 10: Religious diversity in Canada, 1991, 2001, and 2011 

 1991(%) 2001 (%) 2011 (%)
2832

 

Christian 

(total) 

22,468,260 (83%) 22,799,645 (77%) 22,102,700 (67.3%) 

-Roman 

Catholic 

12,203,625 (45.2%) 12,793,125 (43.2%) 12,810,705 (38.7%) 

                                                           
2829

 Statistics Canada, Religion in Canada-results from the 2001 Census (2001), p. 8 notes “Immigration was a 

key factor in the increases for all these groups. The proportion of immigrants entering Canada with these 

religions increased with each new wave of arrivals since the 1960s. Of the 1.8 million new immigrants who 

came during the 1990s, Muslims accounted for 15%, Hindus almost 7% and Buddhists and Sikhs each about 

5%.”  

2830
 Canada,  p. 9. 

2831
 Canada,  p. 9. 

2832
 On 10 May 2011, 33,476,688 people were counted in the 2011 Canadian Census of Population. Source: p. 18 

report Religions in Canada-report on Census 2001, numbers 2011 data NHS added. 
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-Protestant  

 

9,427,675 (34.9 %) 8,654,845 (29.2%) n/a 

-Christian 

Orthodox  

 

387,395 (1.4 %) 479,620 (1.6 %) 550,700 (1.7 %) 

-Christian, not 

included 

elsewhere 

 

353,040 (1.3 %)  780,450 (2.6 %) n/a 

Other 

religions
2833

  

1.148,060 (4.3%) 1,988,635 (6.7%) 2,373,700 (7.2%) 

Muslim 

 

253,265 (0.9 %) 579,640 (2.0 %) 1,053,945 (3.2%) 

Jewish  

 

318,185 (1.2 %) 329,995 (1.1 %) 329,500 (1.0 %) 

Buddhist  

 

163,415 (0.6 %)  300,345 (1.0 %) 366,830 (1.1 %) 

Hindu  

 

157,015 (0.6%)  297,200 (1.0 %) 497,960 (1.5 %) 

Sikh 147,440 (0.5 %)  278,415 (0.9 %) 454,965 (1.4 %) 

No religion  3,333,245 (12.3 %) 4,796,325 (16.2 %) 7,850,605 (23.9%) 

 

Besides these numbers which record religious affiliation, data shows that “attendance at religious 

services has fallen dramatically across the country over the past 15 years. Nationally, only one-fifth 

(20%) of individuals aged 15 and over attended religious services on a weekly basis in 2001, 

compared with 28% in 1986. In 2001, four in 10 adults (43%) reported that they had not attended 

religious services during the 12 months prior to the survey, compared with only 26% in 1986.”
2834

 

                                                           
2833

 This includes also other minority religions/religious movements, such as Baha’i, Jainism, Scientology, 

Wicca, New Age, Rastafarian movement…) 

2834
 Canada,  p. 5. 
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1.7. ON THE LEGAL FRAMEWORK IN CANADA: CHARTER 

PROTECTION AND HUMAN RIGHTS ACTS; PROGRESSIVE LEGAL 

PROTECTION WITH PERCEPTIONS OF OVERGENEROUS 

ACCOMMODATION LEADING TO RESENTMENT 

 

1.7.1. Constitutional protection: the Canadian Charter of Rights and Freedoms (1982) 

The Canadian Constitution consists of the Constitution Act, 1867 (before called British North America 

Act, 1867); and the Constitution Act, 1982, of which the Canadian Charter of Rights and Freedoms 

makes up Part I.
2835

  

Interestingly, the Canadian Charter of Rights and Freedoms (Part I of the Constitution Act of 1982) 

starts out by stating that “Canada is founded upon principles that recognize the supremacy of God and 

the rule of law” before listing the various fundamental rights and freedoms which apply to the federal 

and provincial legislatures and governments.
2836

 Section 2 confirms that all have “the following 

fundamental freedoms: (a) freedom of conscience and religion; (b) freedom of thought, belief, opinion 

and expression…..”
2837

 Section 15 (1) concerns the ‘Equality before and under law and equal 

protection and benefit of law’, stating that  

“Every individual is equal before and under the law and has the right to the equal protection and equal 

benefit of the law without discrimination and, in particular, without discrimination based on race, 

national or ethnic origin, colour, religion, sex, age or mental or physical disability.”  

 

Section 15 (2) holds that affirmative action programs (“any law, program or activity that has as its 

object the amelioration of conditions of disadvantaged individuals or groups including those that are 

disadvantaged because of race, national or ethnic origin, colour, religion, sex, age or mental or 

physical disability”) are not precluded by Section 15 (1). 

The Canadian Charter, even though it was adopted in 1982, is considered within ‘the tradition of 

liberal individualism’, with its focus on civil and political rights.
2838

 Therefore it has been said it “is 

                                                           
2835

 Part II of the Constitution Act of 1982 sets out the rights of Aboriginal peoples (Indian, Inuit and Métis 

peoples), Part III deals with ‘equalization and regional disparities’; and Part V concerns the procedure for 

amending the Constitution. http://www.pco-bcp.gc.ca/aia/index.asp?lang=eng&page=canada&sub=constitution. 

Under section 52 of the Constitution Act 1982 some 30 legislative texts and orders, which brought amendments 

to the 1867 Constitution Act, are also part of Canada’s Constitution. The various amendments to the 1982 

Constitution Act are also part of the Constitution. 

2836
 Section 32 (application of the Charter). 

2837
 Section 1 of the Charter constitutes the general limitation clause for all the rights and freedom in the Charter 

(“The Canadian Charter of Rights and Freedoms guarantees the rights and freedoms set out in it subject only to 

such reasonable limits prescribed by law as can be demonstrably justified in a free and democratic society.”)  

2838
 Brunelle, p. 125. 

http://www.pco-bcp.gc.ca/aia/index.asp?lang=eng&page=canada&sub=constitution
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more like a liberal declaration of the 18
th
 and 19

th
 centuries than a charter of the late 20

th
 century.”

2839
 

On the other hand, it must be noted that considerable attention goes to one form of cultural rights, 

namely linguistic rights which are the subject of various articles (section 16-23) in the Canadian 

Charter.  

Under Part III of the 1982 Constitutional Act, titled ‘Equalization and Regional Disparities’, the 

federal and provincial legislatures and governments of Canada “are committed to (a) promoting equal 

opportunities for the well-being of Canadians; (b) furthering economic development to reduce 

disparity in opportunities…”
2840

  

The Canadian Charter of Rights and Freedoms is applicable to acts of the Parliament and government 

of Canada and the legislatures and government of the provinces for the various matters that fall within 

their competency.
 2841

 In RWDSU v. Dolphin Delivery Ltd (1986), the Supreme Court of Canada held 

that the Charter only applies to government action, which includes the legislative, executive and 

administrative branches.
2842

 All laws and regulations (interpreted broadly to also cover e.g. the 

common law but only if government action is involved) are therefore subject to the Charter, as well as 

actions of the police and other governmental officials towards individuals.
2843

 While the common law 

should be interpreted along the lines of the Charter provisions (“Even though the Charter does not 

directly apply to the common law absent government action, the common law must nonetheless be 

developed in accordance with Charter values”
2844

), the Charter provisions do not apply in relationships 

between two private parties (e.g. private sector employment disputes). This makes the situation in 

Canada, regarding the constitutional protection of rights and freedoms, similar to the U.S. where 

constitutional protections such as the First Amendment (including the Religion Clauses) are directed 

towards the government and as such do not apply as between private parties. 

 

                                                           
2839

 Brunelle, p. 125 referring to G. Rocher, ‘Les fondements de la société libérale, les relations industrielles et 

les Chartes’ in Les Chartes des droits et les relations industrielles, R. Blouin et al, Quebec, University Laval : 

1988, p. 12-13 (translation by Brunelle). 

2840
 Section 36 (1). 

2841
 Section 32 of the Charter. 

2842
 The judiciary on the other hand is to be a neutral arbiter and is not covered. This was in contrast to the U.S. 

where the constitutional protections also apply to the decisions of the judiciary, but this aspect of the judgment 

was later reversed so that Charter protection now also applies to the Canadian judiciary: R. v. Rahey, [1987] 1 

S.C.R. 58 (criminal case claiming reasonable time limits were violated). 

2843
 RWDSU v. Dolphin Delivery Ltd [1986] 2 SCR 573; see Fredman, Comparative study of anti-discrimination 

and equality laws of the US, Canada, South Africa and India, p. 42. The Dolphin Delivery case involved a claim 

of expressive and associational freedom under the Charter brought by a trade union. 

2844
 RWDSU v. Dolphin Delivery Ltd [1986] 2 SCR 573, McIntyre J. (at paras. 2). 
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In the area of labor rights, Brunelle notes, case law regarding trade union rights gave Canadian judges 

the reputation of having an anti-union attitude starting the early 20
th
 century, but under influence of 

international law this changed considerably in the 21
st
 century.

2845
  

Despite significant differences and divergences, in cannot be denied that at different points in time and 

in various areas of law, Canada has been greatly influenced by developments and discussions in the 

U.S., not surprisingly considering the proximity and the sharing of the shared (English) language.  

In Canada, the equality revolution has played a prominent role when it comes to fundamental rights: in 

fact, the very notion of equality has evolved remarkably since the 1980s, also drawing on the U.S. 

experience. “Thus, employers and trade unions have had to take on new obligations that restrict, to a 

certain extent, their contractual autonomy.”
2846

 The Charter provided impulse for an increased role of 

the judiciary in protecting fundamental rights through providing the possibility of judicial review of 

Charter rights. This has been done in progressive mode, from the Dickson court (1984–90) through to 

the Lamer court (1990–2000) to the current McLachlin court (since 2000).
2847

 

 

1.7.2. Federal and Provincial Human Rights Acts: progressing towards equality 

While the principle of non-discrimination, including on the basis of religion, is established in the 1982 

Canadian Charter of Rights and Freedoms
2848

, this Charter as said only applies to the federation and 

the federated entities.
2849

 When it comes to private sector employers, however, the Canadian Human 

Rights Act of 1977 (which applies across Canada but only to federal regulated activities), proscribing 

discrimination in employment and in the delivery of goods and services, and the provincial/territorial 

anti-discrimination statutes (which apply where there is no talk of federally regulated activities) are 

directly relevant.
2850

  

The federal Human Rights Act applies to the federal government and private companies regulated by 

the federal government (employees and those receiving goods and services) such as “railroads, 

                                                           
2845

 Brunelle, p. 121, 131. In Dolphin Delivery the claim of the union was also rejected based on the limitations 

on the applicability of the Charter provisions. 

2846
 Brunelle, writing from the labour law perspective, p. 134. 

2847
 The names of the courts refer to the Chief Justice of Canada (Beverley McLachlin is the incumbent, 17

th
 

Chief Justice of Canada). 

2848
 Section 15 (1). 

2849
 See Section 32. 

2850
 With regard to employment and minorities the 1986 Canadian Employment Equity Act (later amended as the 

Employment Equity Act of 1995), Canada’s affirmative action law (under an alternative term to avoid the 

controversial term affirmative action), also plays a significant role, complementary to that of the federal Human 

Rights Act. It is said to meant shift from complaint-driven reactive antidiscrimination legislation to proactive 

affirmative action legislation. See Jonkers. The Act requires employers to engage in proactive measures to 

improve the employment opportunities of the four specific groups listed (visible minorities, women, people with 

disabilities and aboriginals). However, considering its effects on religious minorities and issues are indirect, 

more tangential this will not be discussed at length. (the Human Rights Acts protects a wider range of groups 

including religious minorities).  
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airlines, banks, telephone companies, and radio or TV stations.” The provincial human rights acts, 

conversely, cover the provincial governments themselves and organisations not included under federal 

legislation, “such as schools, retail shops, restaurants, factories.”
2851

  

 

Significantly, the 1977 Canadian Human Rights Act also established its own enforcement bodies: the 

Canadian Human Rights Commission
2852

 (In French: Commission Canadienne des droits de la 

personne) and the Canadian Human Rights Tribunal (in French: Tribunal Canadien des droits de la 

Personne- for cases investigated by but not resolved/settled satisfactorily at Commission level).
2853

 

When the Tribunal substantiates a claim, it can take a number of corrective actions, including request 

the discriminatory act or practice to be ceased, that a special plan be adopted to accommodate or 

correct a problematic situation, that certain rights or privileges be awarded to the victim, that 

compensation for lost wages or other expenses be paid, and to a maximum of 20,000 dollars 

compensation for pain and suffering be paid. (section 53 (2)) 

Brunelle argues that: 

“one of the reasons why Canadian equality law has been so dynamic no doubt has to do with the 

enforcement mechanisms put in place by the Canadian Human Rights Act, at the federal level, as well 

as by the provincial human rights codes, which have established human rights commissions and 

specialized tribunals empowered with a range of diverse and flexible remedy tool box ranging from 

declaratory decisions, ordering re-instatement to damages for lost wages or pain and suffering. The 

development of a specialized jurisprudence on equality matters, sometimes leading to the apex court’s 

attention, no doubt affects legal and public discourse in this area.”
2854

 

 

At the provincial level, there are also human rights and anti-discrimination statutes (e.g. Quebec 

Charter of Human Rights and Freedoms of 1975
2855

 and the Ontario Human Rights Code of 1962 -the 

first of such act adopted- which was involved in the landmark case of Ontario Human Rights 

Commission and O’Malley v Simpson-Sears Ltd in 1985). 

 

In Canada, despite the use of the broad term ‘human rights’, the Canadian Human Rights Code and the 

various provincial ‘human rights codes’ are essentially anti-discrimination laws (in European parlance, 

distinguishing non-discrimination from human rights more broadly, of which the former is only one 

                                                           
2851

 Fredman, Comparative study of anti-discrimination and equality laws of the US, Canada, South Africa and 

India, p. 26. 

2852
 The Canadian Human Rights Commission holds a ‘Status A’ accreditation as a NHRI (meaning it complies 

with the Paris Principles), see http://www.ohchr.org/Documents/Countries/NHRI/Chart_Status_NIs.pdf. 

2853
 Section 26 et seq. Canadian Human Rights Act. 

2854
 Brunelle, p. 135. 

2855
 This Charter established a Commission, which later merged with another Commission to form the current 

Commission des droits de la personne et des droits de la jeunesse http://www.cdpdj.qc.ca/. 

http://www.cdpdj.qc.ca/
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aspect). The first provincial human rights code, the Ontario Human Rights Code of 1962, for example, 

in Part I describes the prohibited forms of discrimination that apply in various areas of social life 

(employment, housing, goods and services, etc.) Article 5 (1) (on employment) states that “Every 

person has a right to equal treatment with respect to employment without discrimination because of 

race, ancestry, place of origin, colour, ethnic origin, citizenship, creed, sex, sexual orientation, gender 

identity, gender expression, age, record of offences, marital status, family status or disability.” Article 

9 states that “No person shall infringe or do, directly or indirectly, anything that infringes a right under 

this Part.” Part II of the Code is on interpretation and application (‘creed’ is not defined, unlike 

disability which is) Article 23 (2) states that “(2) No tribunal or court shall find that a qualification 

under clause (1) (b) is reasonable and bona fide unless it is satisfied that the circumstances of the 

person cannot be accommodated without undue hardship on the person responsible for 

accommodating those circumstances considering the cost, outside sources of funding, if any, and 

health and safety requirements, if any.” Part III establishes and organizes the Ontario Human Rights 

Commission (Commission ontarienne des droits de la personne), Part IV sets up the Human Rights 

Tribunal of Ontario (Tribunal des droits de la personne de l’Ontario), which has various remedies to 

choose from in case it finds an infringement (including Article 45.2 (1) 3. “An order directing any 

party to the application to do anything that, in the opinion of the Tribunal, the party ought to do to 

promote compliance with this Act”). Part IV.1 establishes the Human Rights Legal Support Centre, 

which provides legal and other support services to victims of discrimination. The remainder of the 

Code is made up by general and transitional provisions. Human rights codes such as the one of Ontario 

thus do not include other human rights such as freedom of religion or conscience or freedom of 

association or assembly, but focus on equality rights (hence, the argument that they constitute non-

discrimination laws).  

 

At the federal level, the Canadian Human Rights Act prohibits discrimination on the basis of ‘race, 

national or ethnic origin, colour, religion, age, sex [including pregnancy or child-birth], sexual 

orientation, marital status, family status, disability and conviction for an offence for which a pardon 

has been granted or in respect of which a record suspension has been ordered’ (section 3(1) and (2)) in 

the provision of goods, services, facilities or accommodation customarily available to the general 

public (section 5), commercial premises or residential accommodation (section 6) or in employment 

(section 7-10). In particular, with regard to employment section 7 states that  

“It is a discriminatory practice, directly or indirectly, (a) to refuse to employ or continue to employ any 

individual, or (b) in the course of employment, to differentiate adversely in relation to an employee, on 

a prohibited ground of discrimination.”  

 

Section 8 prohibits discriminatory practices in employment applications and advertisements; section 9 

prohibits employee organizations (trade unions etc.-see section 25 on definitions) from discriminating 
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on a prohibited ground against members or other individuals). Section 15 (1) states that “(a) It is not a 

discriminatory practice if (a) any refusal, exclusion, expulsion, suspension, limitation, specification or 

preference in relation to any employment is established by an employer to be based on a bona fide 

occupational requirement.” Section 15 (2) specifies that  

“(2) For any practice mentioned in paragraph (1)(a) to be considered to be based on a bona fide 

occupational requirement …., it must be established that accommodation of the needs of an individual 

or a class of individuals affected would impose undue hardship on the person who would have to 

accommodate those needs, considering health, safety and cost.” 

 

Thus, a transversal duty to accommodate –unless an undue hardship is established- is now also 

included in the Canadian Human Rights Act. Further support and protection for accommodation is 

provided in section 16 which states 

“It is not a discriminatory practice for a person to adopt or carry out a special program, plan or 

arrangement designed to prevent disadvantages that are likely to be suffered by, or to eliminate or 

reduce disadvantages that are suffered by, any group of individuals when those disadvantages would be 

based on or related to the prohibited grounds of discrimination, by improving opportunities respecting 

goods, services, facilities, accommodation or employment in relation to that group.”
2856 

 

1.8. FROM GENEROUS SUPREME COURT JURISPRUDENCE ON 

REASONABLE ACCOMMODATIONS TO PUBLIC CRITIQUE AND 

RESENTMENT  

 

1.8.1. Introduction: general case law developments on reasonable accommodations  

Having been given legislative impulse through the Charter and the human rights acts, the equality and 

reasonable accommodation jurisprudence of the Supreme Court of Canada has notably progressed 

through a series of cases, some of which have related to issues of religious freedom and non-

discrimination (particularly religious time conflicts) in employment.
2857

 Other cases, relevant to this 

area and the broader theory of reasonable accommodations, have addressed the situation in education 

(e.g. Multani) or yet other areas such as public employment (Meiorin).  

 

                                                           
2856

 Section 16 (1); Also, it can be noted that section 15 (1) (f) explicitly states that “it is not a discriminatory 

practice if an employer, employee organization or employer organization grants a female employee special leave 

or benefits in connection with pregnancy or child-birth or grants employees special leave or benefits to assist 

them in the care of their children.” 

2857
 See generally,Lorne Sossin, ‘God at work: religion in the workplace and the limits of pluralism in 

Canada.(Religious Expression in the Workplace)’ 30 Comparative Labor Law & Policy Journal 485; Jose 

Woehrling, ‘L'obligation d'accommodement raisonnable et l'adaptation de la societe a la diversite religieuse’ 43 

McGill Law Journal 325. E.g. the cases of O’Malley v. Simpson-Sears, Renaud and Alberta Dairy Pool all 

concerned religious time observance in private and public employment settings. 
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The landmark case of Ontario Human Rights Commission and O’Malley v Simpson-Sears Ltd 

(1985),
2858

 both related to private section employment (since this involved private employment in 

retail the provincial human rights act was applicable) and was crucial for the development of equality 

towards a substantive understanding, with the ‘adverse effect discrimination’ and reasonable 

accommodation doctrine. The Canadian Supreme Court was called to interpret the equality guarantee 

in the Ontario Human Rights Code in a religious time conflict case. Theresa O’Malley, a member of 

the Seventh-day Adventist Church, argued that the rule requiring employees to be available on 

Saturdays discriminated against those like herself who observed the Saturday Sabbath (from sunset on 

Fridays to sunset on Saturdays). Developing the idea that the idea behind the human rights acts was 

not to “punish the discriminator, but rather to provide relief for the victims of discrimination”, it 

focused on the effects of measures and actions:  

“if its effect is to impose on one person or group of persons obligations, penalties, or restrictive 

conditions not imposed on other members of the community, it is discriminatory.”
2859

  

 

In such case, there is an obligation to take reasonable steps to accommodate the religious observance 

of the complainant, short of undue hardship in the operation of the employer’s business. In O’Malley 

v. Simpson-Sears the Supreme Court of Canada thus introduced a duty of reasonable accommodations 

to Canadian case law under a provincial human rights act.  

Brunelle sees O’Malley v. Simpson-Sears as illustration of the link between enforcement mechanisms 

and progressive approaches towards equality law since human rights commissions have triggered the 

apex court to consider progressive interpretations of discrimination standards.
 2860

 Indeed, in this case, 

the Canadian Supreme Court confirmed the argument of a provincial human rights commission that 

intention to discriminate not be a necessary component of illegal discrimination. What’s more, the 

court even broke its own legal precedents, imposing a duty of reasonable accommodation for the 

religious needs of the employee on the employer short of undue hardship. This took place in the 

context of an institutional dynamic with the human rights commissions playing a pioneering role. 

 

Reasonable accommodations in the Canadian context thus also arose in the context of religious 

employment discrimination, before being extended to other discrimination grounds such as sex, 

disability and ethnicity. While the area where the doctrine was developed is the same as in the U.S., 

there are some differences in that in the U.S. the duty was mandated via legislative amendment (in the 

1964 Civil Rights Act) and timing-wise took place a decade and a half earlier, in 1972. Further 

                                                           
2858

 Supreme Court of Canada, Ontario Human Rights Commission and O’Malley v Simpsons-Sears Ltd [1985] 2 

SCR 53. (McIntyre J.); see discussion in Fredman, Comparative study of anti-discrimination and equality laws 

of the US, Canada, South Africa and India, p. 53. 

2859
 Supreme Court of Canada, Ontario Human Rights Commission and O’Malley v Simpsons-Sears Ltd [1985] 2 

SCR 53. 

2860
 Brunelle, p. 136-137. E.g. in the O’Malley/Simpsons-Sears case. 
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developments would cause a difference in standard for undue hardship and thus diverging limits on the 

right to reasonable accommodations in legal cases. The Canadian Supreme Court, in its Renaud (1992) 

decision, explicitly rejected the more lenient standard of de minimis cost or burden adopted by the 

U.S. Supreme Court. It gave various arguments for this stance. First, a legal one distinguishing the 

U.S. context where non-establishment is a core concern when it comes to the accommodation of 

religious freedom.
2861

 Second, it showed concern with the goal of employment inclusion, which 

justified ‘a more purposive’ approach, saying: 

“[T]here is good reason not to adopt the ‘de minimis’ test in Canada. [...] The case law of this Court has 

approached the issue of accommodation in a more purposive manner, attempting to provide equal 

access to the workforce to people who would otherwise encounter serious barriers to entry. The 

approach of Canadian courts is thus quite different from the approach taken in U.S. cases such as 

Hardison and more recently Ansonia Board of Education v. Philbrook.”
 2862

 

 

Finally, it found the de minimis test “virtually removes the duty to accommodate” and unsuited to the 

Canadian situation based on terminological analysis and normative arguments grounded in Canada’s 

commitment to multiculturalism: 

“More than mere negligible effort is required to satisfy the duty to accommodate. The use of the term 

‘undue’ infers that some hardship is acceptable; it is only ‘undue’ hardship that satisfies this test... The 

employer must establish that actual interference with the rights of other employees, which is not trivial but 

substantial, will result from the adoption of the accommodating measures. Minor interference or 

inconvenience is the price to be paid for religious freedom in a multicultural society.”
 2863

 

 

Renaud, which concerned another religious time conflict in (public) employment, also brought out 

another difference between the Canadian approach to reasonable accommodations and the more 

limiting reach given by the U.S. Supreme Court, namely with regard to the role of trade unions and the 

relationship between collective bargaining agreements and requests for individual accommodations 

based on religion. Employer attempts to accommodate a Seventh-day Adventist who worked as a 

custodian for a school district by giving him Friday evenings off was opposed by the labour union, 

which relied rigidly on the terms of a collective agreement and rejected preferential treatment on the 

                                                           
2861

 “Hardison was argued on the basis of the establishment clause of the First Amendment of the U.S. Constitution 

and its prohibition against the establishment of religion. This aspect of the Hardison decision was thus decided 

within an entirely different legal context.” See Central Okanagan School District No. 23 v. Renaud, [1992] 2 

S.C.R. 970. 

2862
 Central Okanagan School District No. 23 v. Renaud, [1992] 2 S.C.R. 970 [, p.17-18]. Another reason for the 

difference is the fact that “Hardison was argued on the basis of the establishment clause of the First Amendment of 

the U.S. Constitution and its prohibition against the establishment of religion. This aspect of the Hardison decision 

was thus decided within an entirely different legal context.” 

2863
 Emphasis added. Central Okanagan School District No. 23 v. Renaud, [1992] 2 S.C.R. 970 [, p.17-18]. 

Notably the dissent in Sessa v. Italy (European Court of Human Rights, opinion by Francois Tulkens et al) made 

a very similar argument in favor of reasonable accommodations, saying there is a cost to accommodating but that 

is justified considering the value of freedom of religion in diverse societies. 
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basis of religion. The Canadian Supreme Court did not allow the employer to hide behind the union’s 

actions, nor either the union or the employer to hide behind a collective agreement. Rather it held that 

trade unions are under a duty to refrain from discrimination and to reasonably accommodate.
2864

 While 

in the U.S. the duty of reasonable accommodations also applies to trade unions, the duty is much more 

restrained under a de minimis test and collective bargaining agreements would as a rule trump the need 

to make individual accommodations based on religion under Title VII.  

 

Another difference would be that where in the U.S. the duty of reasonable accommodations would 

remain restricted to the ground of religion and via legislation expanded to the ground of disability, in 

Canada reasonable accommodations doctrine would be expanded into a transversal concept under 

equality law, applying across the various discrimination grounds as well as social areas (employment, 

education, housing, goods and services). And despite the fact that religious accommodations have 

been the most spoken of and also most controversial in the legal sphere and beyond (e.g. B-T report), 

in fact the more prevalent grounds of accommodation are said to be disability, followed by gender, 

national origin and age.
2865

  

Also, notably in contrast to the U.S., where the Supreme Court refused to extend the disparate impact 

and reasonable accommodations doctrine to the Constitutional area when government action is 

involved, the Canadian Supreme Court has expressly found the adverse effects discrimination and 

reasonable accommodations doctrine applicable in the context of section 15(1) of the Canadian 

Charter.
2866

  

 

Assessing the existence of undue hardship remains a case-by-case exercise which calls for an 

individualized approach.
2867

 Throughout cases such as Alberta Dairy Pool (1990),
2868

 the various 

                                                           
2864

 A union may become a party to discrimination in two ways, see Central Okanagan School District No. 23 v. 

Renaud, [1992] 2 S.C.R. 970. In Renaud, decided in 1992, the Supreme Court still adhered to the distinction 

between ‘direct discrimination’ and ‘adverse effect discrimination.’ In cases of direct discrimination the whole 

rule or provision is invalid, and reasonable accommodations in principle irrelevant. In the case of a bona fide 

work rule –adverse effect discrimination would be justified by a reasonable accommodation; the rule itself is 

then upheld as long as the complainant is accommodated. Thus, as Renaud noted, “The duty to accommodate 

developed as a means of limiting the liability of an employer who was found to have discriminated by the bona 

fide adoption of a work rule without any intention to discriminate.” This would change starting 1997 under 

Meiorin. 

2865
Bribosia and Rorive, Reasonable Accommodation beyond Disability in Europe?, p. 15, and references to 

specific cases in these areas and literature. 

2866
 Bribosia and Rorive, Reasonable Accommodation beyond Disability in Europe?, p. 6 note that more recently 

in Canada the Supreme Court has held back gas on the reasonable accommodations doctrine “excluding the 

principle of reasonable accommodation on ground of religion or culture when legislative measures of general 

application are concerned.” But the case of Alberta v. Hutterian Brethren of Wilson Colony (2009) concerned the 

objection of a religious group to having their photo taken for their driver’s license, a far cry from issues of 

private sector employment, and even there the Supreme Court looked into potential alternatives. 

2867
 http://www.cdpdj.qc.ca/en/droits-de-la-personne/droits-pour-tous/Pages/accommodement_obligation.aspx. 

There are various advisory services for employers (or service providers) in case of doubt, e.g. in the frame of the 

Commission des droits de la personne et des droits de la jeunesse in Quebec. 
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criteria to assess the existence of undue hardship were developed. These include factors such as the 

financial cost of the accommodation; a potential disruption of a collective agreement; problems of 

morale of other employees (the impact on the rights and freedoms of co-workers); interchangeability 

of the work force and facilities; size of the employer’s operation; safety concerns.
2869

 Brunelle 

distinguishes between three types of factors (at times overlapping) which courts can take into account 

to determine undue hardship vel non:  

(1) Limits imposed by cost considerations; (real cost; external sources of funding; size and 

resources of the employer; economic context),  

(2) Limits imposed due to the respect for the rights of others (health and safety, conflict of 

rights, seniority or other collective arrangements), and  

(3) the employer’s business operation (looking at the specific tasks/position of the employee, 

interchangeability, productivity losses, duration or extent of accommodation which could 

affect smooth operation of the business/institution).
 2870

  

 

Once the employee establishes a prima facie/a priori case of discrimination it is up to the employer to 

utilize this three-tier undue hardship ‘resource kit’ to come up with sufficiently robust and compelling 

reasons that it had to deny the request.
2871

 However, “There must be flexibility in applying the criteria. 

The fact that an accommodation creates ‘discomfort’, ‘is bothersome’, or ‘could create a precedent’ 

does not constitute undue hardship.”
 2872

 

Thus, it remains mandatory for employers to gauge the availability of alternative solutions when a 

request for accommodation is made. To prevail on an undue hardship defense, the mere offering of 

hypothetic elements, fears or speculations are starkly insufficient. Rather, supplying concrete proof is 

required. This approach, at least once a prima facie case is established by the aggrieved employee, is 

significantly less deferential to the employer and his perceptions of what may be the situation.  

 

Another distinctly Canadian feature to equality is the rejection of a ‘bifurcated approach’ towards 

discrimination, which can be considered to have thoroughly refashioned equality jurisprudence. 

                                                                                                                                                                                     
2868

 Alberta Dairy Pool v. Alberta (Human Rights Commission), [1990] 2 S.C.R. 489. The case concerned an 

employee at the Alberta Dairy farm, Jim Christie, who had been working at the farm between 1980 and 1983 

when he joined the Worldwide Church of God and was dismissed after the employer refused to give him time off 

during Mondays, the busiest day of the week. The employee prevailed in the case: there was no accommodation 

up to the point of undue hardship proven. 

2869
 Alberta Dairy Pool v. Alberta (Human Rights Commission), [1990] 2 S.C.R. 489. 

2870
 See Brunelle, p. 136-137. 

2871
 See Brunelle, p. 136-137. 

2872
 http://www.cdpdj.qc.ca/en/droits-de-la-personne/droits-pour-tous/Pages/accommodement_obligation.aspx. 
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Indeed, in the 1999 Meiorin case,
2873

 Chief Justice McLachlan J. held that there were pragmatic, 

policy and coherence
2874

 reasons to reject the idea of distinguishing cases neatly along the lines of 

direct discrimination,
2875

 where measures were discriminatory on their face, and adverse effect 

discrimination cases,
2876

 where such was not the case but a discriminatory effect resulted nevertheless.  

The decision noted that “several courts and commentators have observed that it seems perverse to 

have a threshold classification that is so malleable, indeed ‘chimerical.’”
2877

 Deserting the 

conventional approach makes the threshold distinction irrelevant and allows an immediate focus on 

the reasonable accommodation debate. 

In many cases one could consider a situation falling under either (pragmatic reason concerning 

difficulty in classifying situations),
2878

 and maintaining such distinction sends a counter-productive 

message that hidden or concealed discrimination is somehow less important than ‘facially apparent 

discrimination’ (which would die out either way) leading to legitimization of systemic 

discrimination.
2879

 So the rigid distinction, which came with consequences as regards standard of 

justification, was held as impossible and undesirable. The Supreme Court did, however, recognize that 

the distinction had had an initial value (“the conventional analysis was helpful in the interpretation of 

the early human rights statutes, and indeed represented a significant step forward in that it recognized 

for the first time the harm of adverse effect discrimination”). This assertion should be particularly 

                                                           
2873

 British Columbia (Public Service Employee Relations Commission) v. BCGSEU, [1999] 3 SCR 3 (case on a 

fitness test for firefighters which was based on expectations for male firefighters according to a standard which 

did not take into account physiological differences between men and women). 

2874
 Since the conventional analysis under human rights legislation was seen as inconsistent with the approach 

under Section 15 of the Charter where the principal concern is the effect of the law. Deserting the dual approach 

means a streamlining of the jurisprudence across constitutional/charter protection and human rights acts. 

2875
 Direct discrimination was pursuant to the analysis in Ontario Human Rights Commission v. Borough of 

Etobicoke [1982] 1 S.C.R. 202. Once a prima facie case is established, the employer is to establish the existence 

of a bona fide occupational requirement (BFOR). If the employer failed, the standard itself would be struck 

down. Generally reasonable accommodations did not have a place under a BFOR test, although it must be stated 

that in Central Alberta Dairy Pool Wilson J. recognized  that a search for accommodations (as proportionate, 

reasonable alternatives to a general rule) was relevant within the BFOR analysis (which then only related to 

direct discrimination cases). 

2876
 Adverse effect discrimination was pursuant to the analysis in O'Malley v. Simpson-Sears [1985] 2 S.C.R. 

536. Once a prima facie case is established, the burden shifts to the employer to show it reasonably 

accommodated the employee or there is an undue hardship. If the employer fails in providing this proof, the 

court finds for the aggrieved employee, but does not strike down the work rule (which is not discriminatory on 

its face) at stake. 

2877
 S. 28; referring in part to: Day and Brodsky, at p. 447-57; “It is possible for a policy to be characterized as 

direct discrimination, or adverse effect discrimination, or both, depending on how ‘neutrality’ and the group 

affected are defined by the adjudicator”: Day and Brodsky, at p. 453. 

2878
 The example given by McLachlan J is a rule requiring all workers to appear at work on Fridays or face 

dismissal. This could be seen as constituting direct discrimination ( employees with Friday Sabbaths are 

excluded) or adverse effect discrimination (neutral on its face but effect is to exclude groups of people who want 

Fridays off for religious reasons). 

2879
 See M. D. Lepofsky, “The Duty to Accommodate:  A Purposive Approach” (1993), 1 Can. Lab. L.J. 1, at pp. 

8-9.  (distinction is unrealistic since a smart employer –with discriminatory intent- can just frame the rule under a 

neutral language).  
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interesting for developments of EU law, which has until now tightly held on to the dichotomy between 

direct and indirect discrimination. At some point the question may need to be addressed before the 

European Court of Justice, whether equality law in the union has developed such that the ‘bifurcated 

approach’ has proved its value whether it is not time to embark towards more ambitious horizons of 

equality law. The main reason that the dichotomy was rejected in Canada was not because of 

conceptual reasons, but because of differences in the law (divergent justification schemes, different 

remedies and often also outcomes), which is a case in point in the European context as well.
2880

 

However, for now this remains an important difference between Canadian and EU equality law: 

“EU law has preferred a relatively rigid distinction between direct and indirect discrimination… At a 

statutory level, the Canadian Supreme Court has expressly rejected such a distinction, preferring a 

single test for justification which is sensitive to the severity of the impact, the availability of 

alternatives, the possibility of accommodation, and the burden on the respondent.”
2881

 

 

These considerations are hardly unique to the Canadian case. One can draw on the same insights to 

critique legal interpretations of social situations or trends elsewhere. In particular, as discussed above, 

under Belgian case law company ‘neutrality’ policies are characterized as ‘neutral with potential 

discriminatory effect’ and then seen as justifying indirect discrimination (under an open justification 

test). Even if the factual background indicates intent to discriminate/exclude those wearing religiously 

distinct dress (women with headscarves), an employer who couches this in neutral language can, under 

the indirect discrimination framework, easily get away with it. In the absence of such ‘smart framing’, 

openly direct discrimination would not slip though the net that easily. The concern expressed by courts 

and commentators and addressed by the Supreme Court of Canada in Meiorin had exactly as goal to 

avoid such situation, recognizing that as equality law develops so do the forms and framings of 

discrimination in practice, with “more subtle type of discrimination, which rises in the aggregate to the 

level of systemic discrimination, [becoming] much more prevalent than the cruder brand of openly 

direct discrimination.”
2882

 Allowing the former to slip through the net effectively justifies systematic 

discrimination which affects religious minorities on a bigger scale even than instances of open, direct 

discrimination. The holding in HEMA, utilizing the malleable direct-indirect dichotomy under EU and 

Belgian anti-discrimination law to consciously give a free pass to ‘employers with foresight’, plays 

into societal developments which in the end undermine the purposes of anti-discrimination law.
2883

 In 

                                                           
2880

 See Waddington, ‘Reasonable Accommodation. Time to Extent the Duty to Accommodate Beyond 

Disability?’, p. 191 on the “unitary approach” in Canada. (rejecting the idea that it should be adopted in Europe 

since the dichotomy is such a staple of EU anti-discrimination law) 

2881
 Fredman, Comparative study of anti-discrimination and equality laws of the US, Canada, South Africa and 

India, p. 80. 

2882
 This was recognized by Dickson C.J. in Canada (Human Rights Commission) v. Taylor, [1990] 3 S.C.R. 

892, at p. 931. 

2883
 The case holding (and the facts of the case) support the argument that “a modern employer with a 

discriminatory intention would rarely frame the rule in directly discriminatory terms when the same effect -- or 
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a sense then the distinction, with the resulting different justification schemes under EU law, is 

somewhat of a Trojan horse risking to turn the law in this area ineffective, toothless and counter-

productive. In Meiorin, the Supreme Court found these considerations persuasive enough: 

“These criticisms are compelling. It is difficult to justify conferring more or less protection on a 

claimant and others who share his or her characteristics, depending only on how the discriminatory rule 

is phrased.”
2884

  

 

It may be more desirable to adopt a similar unified approach as in Canada, but that only makes sense 

when a duty of reasonable accommodations applies throughout. if this is not the case, then anti-

discrimination law could become even more malleable, at least if direct discrimination is also made 

subject to an open discrimination; conversely, if both forms of discrimination follow the closed –

GDOR- justification road, the system may be too rigid and unworkable. In that sense, a duty of 

reasonable accommodations may be seen a sine quo non for the refashioning of anti-discrimination 

law under a unified approach. 

 

Brunelle remarks that “the duty to take reasonable steps to accommodate has brought about an 

increasing individualization of working conditions.”
2885

 For Brunelle, this comes with two 

consequences: the fact that equality as (mere) equal treatment is out and that the motives behind 

measures are largely irrelevant. However, these may be two conditions rather than consequences of the 

duty of accommodation.  

There is cross-over between the public and the private sector, as section 15 of the Canadian Charter of 

Rights and Freedoms requires the government as public employer to accommodate on various grounds 

the needs and capacities of its employees. By importing and absorbing the duty of accommodation in 

both employment spheres (as well as in other social areas such as education and housing), Canadian 

equality law can be said to have fully embraced the substantive equality model. Significantly, this does 

not merely mean that there is a duty of reasonably accommodate whenever an individual employee 

makes a request to that extent. That is a minimalistic and limiting interpretation of anti-discrimination 

codes or of the human rights ‘revolution’ towards inclusivity. Rather, in the employment sphere it 

should be seen to imply that employers (including the state as employer) (re)consider workplace 

standards for their inclusive potential or their discriminatory/excluding effect, at the level of the rule 

design rather than merely when an exception is requested. Progressive conceptions of equality need to 

                                                                                                                                                                                     
an even broader effect -- could be easily realized by couching it in neutral language”, but what the HEMA 

holding does is approving such developments regarding (Muslim) religious dress rather than to restrain them 

under anti-discrimination law.  

2884
 British Columbia (Public Service Employee Relations Commission) v. BCGSEU, [1999] 3 SCR 3. 

2885
 Brunelle, p. 137. 
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be absorbed into workplace standards and realities. As eloquently stated by the Supreme Court in 

Meiorin: 

“Employers designing workplace standards owe an obligation to be aware of both the differences 

between individuals, and differences that characterize groups of individuals. They must build 

conceptions of equality into workplace standards. By enacting human rights statutes and providing that 

they are applicable to the workplace, the legislatures have determined that the standards governing the 

performance of work should be designed to reflect all members of society, in so far as this is reasonably 

possible. Courts and tribunals must bear this in mind when confronted with a claim of employment-

related discrimination. To the extent that a standard unnecessarily fails to reflect the differences among 

individuals, it runs afoul of the prohibitions contained in the various human rights statutes and must be 

replaced. The standard itself is required to provide for individual accommodation, if reasonably 

possible. A standard that allows for such accommodation may be only slightly different from the 

existing standard but it is a different standard nonetheless.”
2886

 

 

The discussed doctrine developed with regard to reasonable accommodations clearly also applies to 

matters of religious dress and other practices which may arise in the workplace. It is instructive to look 

at the leading accommodation of religious dress case, Multani (2006),
2887

 which took place in the area 

of education where in the Canadian context the duty of accommodations also applies, but its analysis 

and approach can be seen to extend to employment (and under human rights codes) as well. Multani 

was decided under section 2 (a) of the Canadian Charter of Rights and Freedoms but the reasonable 

accommodations analysis is highly parallel
2888

 to that under human rights acts (unlike the case of 

Constitutional protection versus civil rights protection in the U.S.). It involved the request for a 12-

year old Sikh schoolboy (Gurbaj Singh) to wear a metal kirpan in school. A Quebec school board had 

prohibited the kirpan on school premises since it considered it to be a weapon. Reversing the decision 

of the Quebec Court of Appeal, the Canadian Supreme Court held that the boy’s freedom of religion 

had been substantially violated through the ban without there being sufficient objective and a 

proportionate measure. The concern of the school board was the safety on school premises, but the 

Court held that safety is a matter of degrees and the highest level can have excessive, freedom-

limiting, consequences; rather the level aimed for should be ‘reasonable’. The goal of removing 

weapons from the premises was such reasonable objective, but the banning of the kirpan was not 

proportionate to that cause. Throughout the decision, the Court showed considerable empathy and 

                                                           
2886

 British Columbia (Public Service Employee Relations Commission) v. BCGSEU, [1999] 3 SCR 3 , S. 68.  

2887
 Multani v. Commission scolaire Marguerite-Bourgeoys, [2006] 1 S.C.R. 256, 2006 SCC 6. 

2888
 Reasonable accommodation, originally developed under human rights codes has been considered applicable 

for Charter protection and incorporated into the Charter in a number of stages, but an exception was made when 

it comes to individual decisions and laws of general application. See Alberta v Hutterian Brethren of Wilson 

Colony, [2009] SCC 37, 2 SCR 567; Sujit Choudhry, ‘Rights Adjudication in a Plurinational State: the Supreme 

Court of Canada, Freedom of Religion, and the Politics of Reasonable Accommodation’ 50 Osgoode Hall Law 

Journal, p. 577, 585-6. 
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understanding for the history, reason and meaning of wearing a kirpan under the Sikh faith and 

tradition, rejecting the idea that it was a weapon or could be used as such. Also playing in the debate 

was the value of multiculturalism in Canadian society, which bolstered the freedom of religion claim. 

Thus even in the case of the kirpan, the complainant was able to prevail. Certainly the same arguments 

would apply to less controversial practices and religious dress such as the hijab.
2889

 However, the 

highly accommodative approach of the Supreme Court in Multani was also an important trigger of the 

public resentment which came to be known as the Quebec accommodation crisis between March 2006 

and May 2007.
2890

 

Analyzing recent religious freedom case law of the Supreme Court, Choudhry notes that a 

disproportionate number involve reasonable accommodations cases coming out of Quebec.
2891

 

Routinely, the Supreme Court then reverses the Quebec Court of Appeal decision on the basis of 

section 2 (a) of the Charter, such as in Multani (2006), but also Amselem (2004), LaFontaine (2004), 

Bruker (2007) and SL (2012).
2892

 Further indicating a ‘national cleavage’ is the sign that the 

francophone judges (from Quebec or from outside of it) on the Court also write concurring or sharp 

dissenting opinions, pointing to a “growing divide between Quebec and the rest of Canada on these 

questions.”
2893

 Thus, issues of religion are creating a division line on the Supreme Court across the 

main linguistic lines, as indicated by political relevance of issues, various public opinion polls, and 

anecdotal evidence.
2894

 In the long run this political-linguistic feature of the debate in Canada may 

                                                           
2889

 Notably, the debate has focused on the niqab, with arguments that it should not be denied in contexts of court 

testimony and citizenship oath ceremonies. See Natasha Bakht, 'Objections, Your Honour! Accommodating 

Niqab-Wearing Women in the Courtrooms’ in Ralph Grillo et al (ed), Legal Practice and Cultural Diversity  

(Ashgate 2009); Shola Agboola, “The Dilemma of “Reasonable Accommodation” in Canada’s Multiculturalism: 

State’s Decision to Ban the Niquab at Citizenship Oath Ceremony,” 2012, at  

http://eces.revues.org/1031#tocto1n5. 

2890
Choudhry, ‘Rights Adjudication in a Plurinational State: the Supreme Court of Canada, Freedom of Religion, 

and the Politics of Reasonable Accommodation’, p. 586. In the 2008, 2012, and 2014 elections in Quebec, 

accommodation issues gained political relevance as they became campaign issues.  

2891
 Choudhry, ‘Rights Adjudication in a Plurinational State: the Supreme Court of Canada, Freedom of Religion, 

and the Politics of Reasonable Accommodation’, p. 575-608. 

2892
 Syndicat Northcrest v Amselem, [2004] SCC 47, 2 SCR 551; Congrégation des témoins de Jéhovah de St-

Jérôme-Lafontaine v Lafontaine (Village), [2004] SCC 48, 2 SCR 650; Bruker v Marcovitz, [2007] SCC 54, 3 

SCR 607; SL v Commission scolaire des Chênes, [2012] SCC 7, 1 SCR 235; Since these cases do not relate to 

employment, for a discussion I refer to Choudhry, ‘Rights Adjudication in a Plurinational State: the Supreme 

Court of Canada, Freedom of Religion, and the Politics of Reasonable Accommodation’, p. 579 et seq. 

2893
 Choudhry, ‘Rights Adjudication in a Plurinational State: the Supreme Court of Canada, Freedom of Religion, 

and the Politics of Reasonable Accommodation’, p. 580. In particular, in Quebec there are “strong claims for 

neutrality and secular democracy advanced by Quebec’s francophone political elites.” 

2894
 Choudhry, ‘Rights Adjudication in a Plurinational State: the Supreme Court of Canada, Freedom of Religion, 

and the Politics of Reasonable Accommodation’, p. 589. A 2007 poll (at  the height of the accommodation crisis) 

showed a wide divergence in public opinion in Quebec and the rest of Canada: “On a range of particular 

examples, respondents in the RoC were much more willing to accept claims for accommodation than 

Quebeckers, for example permitting Muslim women who wear hijabs to teach in public schools (75% in the RoC 

versus 48% in Quebec), permitting Muslim girls to wear hijabs in public schools (70% in the RoC versus 43% in 

Quebec), permitting Jewish physicians to wear yarmulkes in hospitals (75% in the RoC versus 47% in Quebec), 

and permitting prayer facilities in colleges or universities (66% in the RoC versus 33% in Quebec).” (public 



 670 
 

have some ramifications for the reasonable accommodations doctrine, including in the area of 

employment. 

 

 

1.8.2. Progressive legal decisions creating public resentment: secularism and religious neutrality 

amidst a cultural defense strategy in the Quebec Secular Charter  

 

 

Canadian institutions such as the federal government, the Supreme Court and human rights 

commissions have pushed for a steady progress towards substantive equality in the law and its 

application. The ensuing rulings on reasonable accommodations for minorities have been critiqued as 

being too generous towards newcomers/religious minorities or otherwise unwarranted. Thus, part of 

the Canadian story of equality and accommodations which should not be overlooked is the public 

resentment it has produced in the process. While public critique of multicultural accommodation has 

not been limited to Quebec, it has been most virulent there, with the Québécois ‘crisis of reasonable 

accommodations’ constituting a high mark.
2895

 The increasing use of various legal forums was seen by 

some critics as problematic, perceived as the sign of a lack of integration or of the ‘demand strategy’ 

that minority groups are supposedly using. In 2007 Quebec Premier Jean Charest appointed a 

Commission to work towards ‘reconciliation’ on issues of cultural accommodations in response to 

wide public discontent, “with with the short-term goal of temporarily removing this issue from the 

public policy agenda for the 2008 election.”
2896

 This Commission – the Consultation Commission on 

Accommodation Practices Related to Cultural Differences or in short ‘the Bouchard-Taylor 

Commission’- issued its report entitled ‘Building the Future. A Time for Reconciliation’ in 2008 

analyzing the developments and providing recommendations while aiming to appease the public 

debate.
2897

 The call for a non-legal approach of ‘concerted adjustments’ in the Commission report can 

be understood as a counter-reaction to a perceived overzealous use of the court system for issues of a 

                                                                                                                                                                                     
opinion poll) Jack Jedwab, “Reasonable Accommodation of Immigrants and Religious Minorities and the 

Quebec Distinction” (2007), online: Association for Canadian Studies. 

2895
 Sirma Bilge, ‘Mapping Quebecois sexual nationalism in times of 'Crisis of Reasonable Accomodations'’ 33 

Journal of Intercultural Studies 303, p. 303-318. 

2896
 Choudhry, ‘Rights Adjudication in a Plurinational State: the Supreme Court of Canada, Freedom of Religion, 

and the Politics of Reasonable Accommodation’, p. 587. 

2897
 See Bouchard and Taylor; The Commission defined accommodation as ‘equality in difference’ and came out 

against a French style ban on religious dress in education, arguing “There are three reasons why we believe that 
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multicultural nature.
2898

 But in fact, reasonable accommodations in employment such as at issue in 

O’Malley v. Simpson-Sears which were instrumental in developing the legal doctrine relevant to 

private sector employment were largely insignificant in the public debates. Choudhry notes the marked 

diversity of issues which sparked the crisis of accommodation: 

“Upon closer examination, however, there was considerable variation in the kinds of religious practices 

that gave rise to these claims, the precise character of the accommodation sought, the types of parties 

against whom such claims were made, and the institutional contexts within which the claims were 

made. For example, while most of the accommodations at issue were sought in government institutions 

(e.g., public schools), some arose in the broader public sector (e.g., hospitals), and yet others in clearly 

private contexts (e.g., private schools and condominiums) by individuals whose relationships with those 

organizations were governed by contract. In addition, the spheres within which those institutions 

operated—health care, education, political participation, housing, and sports—varied as well. A wide 

range of institutional policies were placed at issue concerning diet (e.g., in hospitals), dress codes (e.g., 

in public employment), the delivery of health services, and voting procedures. Finally, the 

accommodations sought varied, taking the form of exemptions (e.g., to permit the wearing of a kirpan at 

schools), new public programs (e.g., to provide for female physicians at a patient’s request), subsidies to 

private entities (e.g., to private religious schools), and reallocation of existing physical space (e.g., to 

create prayer rooms in public universities). Indeed, some of the claims by religious minorities were not 

for accommodation of their religious practices at all; rather, they argued that public institutions should 

be prohibited from engaging in practices that endorsed the majority faith (e.g., the practice of reciting a 

Christian prayer at municipal council meetings).”
2899

 

 

Subsequent developments in Quebec (regarding proposals to establish a more firm secularism in the 

public sector) show that accommodations were no transitory political issue in Quebec, but one which 

will create debate, division and tensions for some time to come. Indeed, “It is fair to say that 

accommodation has emerged as a new dimension in the politics of collective identity in Quebec, 

adding questions about secular democracy to longstanding concerns about language policy.”
2900

 It is 

clear that Canadian society is also struggling with what reasonable accommodations mean on the 

ground, although this is done in a different (legal) context. 
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 Obviously, the fact that multicultural issues find their way into courts does not necessarily point to ‘abuse’. 

First, there are also signs that many other techniques of resolution (or even plainly ‘lumping it’, ‘avoidance’ or 

‘exit’) are at play. On these concepts, see , pp. 313-330. Second, this could be seen as a natural devGriffiths, 
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for solutions, and allows for the identification of problematic issues. On the other hand, this does not mean 

adequate access to justice is now achieved. 
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The backdrop of religious accommodations case law in Quebec is intense political debate on these 

issues. In November 2013, the Québec Government introduced a bill to the Quebec National 

Assembly which aimed at stressing secularism and religious neutrality of the state and limiting 

religious accommodations within the Quebec Charter of human rights and freedoms (Bill nr. 60: 

‘Charter affirming the values of State secularism and religious neutrality and of equality between 

women and men, and providing a framework for accommodation requests’) The bill would oblige 

public bodies to remain neutral in religious matters and reflect the secular nature of the State in the 

pursuit of their mission. This would entail that civil servants have neutrality obligations, including 

refraining from wearing religious garb while at work or “wearing religious objects that overtly indicate 

a religious affiliation.” Also, civil servants must have their face uncovered “and persons to whom they 

provide services must also have their face uncovered when receiving such services.” There also 

provisions for childcare services. Article 1 of the bill, adhering to a curious notion of state neutrality 

which apparently has little limitations for culturally dominant symbols, states that “In the pursuit of its 

mission, a public body must remain neutral in religious matters and reflect the secular nature of the 

State, while making allowance, if applicable, for the emblematic and toponymic elements of Québec’s 

cultural heritage that testify to its history.” Clearly inspired by the 2005 French law, Article 5 states 

“In the exercise of their functions, personnel members of public bodies must not wear objects such as 

headgear, clothing, jewelry or other adornments which, by their conspicuous nature, overtly indicate a 

religious affiliation.” The rules regarding what constitute reasonable accommodations for civil 

servants are particularly interesting (chapter V) as here the Canadian tradition of religious 

accommodation has to be maneuvered. What the bill would do is make such religious 

accommodations more restricted as various conditions would have to be met in the case of 

miscellaneous accommodations (article 15, e.g. the accommodation must be consistent with the right 

to equality between men and women and cannot ‘compromise the separation of religions and State or 

the religious neutrality and secular nature of the State’) and religious time (article 16 of the bill); 

religious dress accommodations, however, would be denied categorically (article 18).  

While these rules would apply to civil servants, the bill would also affect directly the situation in a 

segment of the private sector, namely where it concerns ‘educational childcare services’. Inspired 

again by the French ‘babyloup case’
2901

, Chapter VII of the bill sets out restrictive rules with regard to 

religious dress and symbols worn by personnel of these childcare centers: they cannot wear 

conspicuous religious garb and must have their face uncovered. Besides this, certain rules regarding 

the operation of these childcare centers are set out to make them more ‘secular’, allegedly “In order to 
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 French Cour de Cassation, Mme A. c. Association Babyloup, 25 June 2014; Recommendation of the HALDE: 

licenciement pour faute grave fondé sur le refus de la salariée d’ôter son voile, No. 2010-82, 1 March 2010. See 
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facilitate social cohesion and the integration of children without regard to social or ethnic origin or 

religious affiliation.”(article 30 of the bill)  

The bill would have also amended the Preamble of the Quebec Charter to read that “equality between 

women and men and the primacy of the French language as well as the separation of religions and 

State and the religious neutrality and secular nature of the State are fundamental values of the Québec 

nation” (article 40 of the bill). 

However, institutional response to this bill were largely negative,
2902

 in particular the Quebec 

Commission des droits de la personne et des droits de la jeunesse in light of its mandate to ‘promote 

and uphold the principles as set out in the Québec Charter of Human Rights and Freedoms’ considered 

it as “a clear setback for human rights and freedoms and … likely to create more opportunities for 

conflict and disputes” in Quebec society.
2903

 Also,  

“as for reasonable accommodation, the Commission fears that this bill will cause even greater confusion 

in introducing a distinction between requests for accommodation on religious grounds and the duty to 

accommodate already largely established for all grounds of discrimination provided for in the Charter of 

Human Rights and Freedoms, including disability.”
2904

  

 

In particular the Commission argues that what hinders employment integration is not reasonable 

accommodations, but rather discrimination, and that “the principle of the state’s neutrality already 

exists as corollary of the principle of freedom of religion guaranteed by the Charter.” In its view, the 

state institutions need to be neutral, not the civil servants or the users of government services, who 

have the fundamental right to freedom of religion and conscience. Civil servants do need to perform 

their work in a impartial way and refrain from proselytizing while on the job. In fact, in its view the 

state’s duty of neutrality prevents it from asking civil servants to remove religious garb or from 

otherwise restricting their freedom of religion and conscience. (in October 2013, the Commission also 

“commented on the government policy paper, namely, a ban on the wearing of religious symbols by 

public sector employees would not pass the Charter test without recourse to the notwithstanding 

clause.”) Despite this, and despite arguments that the bill if adopted would not withstand judicial 

scrutiny under the Canadian Charter, the government, and in particular the Parti Québécois showd 

great eagerness to proceed on this path. On 31 March 2014, Parti Québécois Leader Pauline Marois 
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 E.g. session National Assembly February 20, 2014 - Vol. 43 N° 131, testimony by Victor Goldbloom, 

président du Dialogue judéochrétien de Montréal, and other religious leaders. See also Rhéal Séguin,“Secular 
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confirmed during a news conference that if needed her government would make use of the 

‘notwithstanding clause’
2905

 (which allows a government to exempt a law from being struck down on 

certain charter grounds for a renewable five-year period) to save the secular charter from being struck 

down by the courts.
 2906

 This came after reports that “Legal challenges against the charter are already 

looming because the federal government and other groups have said they will take whatever action is 

necessary to thwart the legislation.”
2907

 

On the 7 April 2014 elections (which the Parti Québécois had called to obtain a majority to be able to 

push through the secularism bill), however, the Parti Québécois was defeated by the liberals
2908

 so that 

the secularism bill has –for now- died a silent death.  

 

There are a few palpable parallels to be drawn between the Flemish in Belgium and the Francophones 

in Quebec. While the Flemish are in the majority both in Flanders and in Belgium as a whole, and the 

Francophones (majority in Quebec) are in the clear minority across Canada, they are both groups for 

whom ideological nationalism, heavily supported on language, is tied in with neutrality rhetoric to 

form an attractive ideology of cultural defense in the face of perceived immigration threats. The 

exclusive nature of the nationalism is further bolstered through its infusion with neutrality/secularism 

in both cases, creating further divisions between their group and the minority perceived as the other-

immigrants. For instance, it has been said that “modern Quebec nationalism is as much about secular 

nation building as it was about linguistic nation building.”
2909

 It may be seen as instances where 

perceived threats towards identity of a minority (even if the Flemish are in fact the numerical majority) 

are channeled not towards the dominant majority (or the other major cultural and linguistic group in 

the Belgian case) but instead towards other ethno-religious minorities who form easier targets for 
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 “The most famous case involved Quebec in 1988 after the Supreme Court of Canada struck down a provision 
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empowering by ‘cultural defense’ strategies. Within these nationalism embedded strategies, it has not 

only been the idea of secularism and the separation of Church and State which has provided reason for 

division and defense, but notably also the ‘language of gender equality and sexual emancipation’. As 

Sirma Bilge argues, this has given rise to “new brand of nationalism in which women's rights and gay-

and-lesbian rights are deemed core civilisational values of the West, while migrant communities, 

particularly Muslims, are cast as menacing them.”
2910

 Despite the fact that on the surface, the 

Québécois ‘reasonable accommodation crisis’ was said to be “about the extent to which minority 

religious accommodation should be practiced, hence ‘not about race,” Bilge argues that this collision 

should be analysed “not only as a new inflection of contemporary racism, in an era boisterously 

declared committed to diversity though anti-multiculturalist and post-racial, but also in their 

connections with neo-liberalism that links biopolitics to geopolitics.” In other words, reasonable 

accommodations tensions are indicative of a whole host of meta-level considerations and to uncover 

the core of some proposed contradictions (e.g. feminism vs. multiculturalism’, ‘secularism’ vs. Islam), 

we need to look further than the surface arguments regarding religious accommodations and undue 

hardship standards. This supports the argument that religious accommodations are not only important 

in themselves but can also be seen to operate as a ‘barometer’ for other overarching developments in 

societies in transition or societies called to manage differences.  

It must also be stated that in Canada -but perhaps also elsewhere- collision discourse has not only been 

utilized by the white majority, but some minority groups have also sought to distinguish themselves 

from those demanding too generous accommodations (‘concessions’).
2911

 

 

With regard to the private sector employment context though, there seems to be less controversy and 

the idea that there is a need to include employees from various religions by awarding reasonable 

accommodations is no doubt much better established than in Europe. For instance, in the midst of the 

controversy surrounding the Parti Québécois 2014 proposal for a secular charter in Quebec (the 

proposal was deserted following the elections in 2014 when the PQ suffered a defeat), the business 

sector came out against the bill and pro reasonable accommodations.
2912

 It was reported that: 

“Major businesses in Quebec are calling on the Parti Québécois government to withdraw its 

controversial secular charter bill, saying it is creating a climate of intolerance and exclusion toward 

immigrants… the province’s influential business lobby group Conseil du patronat argued that 97 per 

                                                           
2910

 Bilge. 

2911
 In 2011, a story appeared where a school in Toronto was seeking to accommodate Muslim students by 

inviting an imam to the premises to conduct the Friday prayer (this was also to make sure they return to school 

after prayers). A Hindu organisation called the "Canadian Hindu Advocacy", was very vocal protesting this 

measure as violating ‘Canadian values of secularism and separation of church and state’, see 

http://www.torontosun.com/2011/07/04/hindus-protest-muslim-prayers-at-public-school 

2912
Rhéal Séguin, ‘Secular charter toxic to Quebec’s economy, business group warns PQ’ the Globe and Mail . 

https://owa-ie.kuleuven.be/owa/redir.aspx?C=05f06dbc4a524cfa9105b49d91871cfb&URL=http%3a%2f%2fwww.torontosun.com%2f2011%2f07%2f04%2fhindus-protest-muslim-prayers-at-public-school
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cent of the major employers it surveyed said they experienced no problems with respect to religious 

accommodations. The debate over religious symbols was a non-issue, the lobby group said.”
2913

 

 

1.9. THE LIMITATIONS OF THE REASONABLE ACCOMMODATIONS: 

SETTLING ON “RULE AND EXCEPTION” APPROACH VERSUS 

PURSUING “DEEP EQUALITY” 

 

1.9.1. Reasonable accommodations and substantive equality 

 

The requirement of reasonable accommodations forms an important facet of substantive equality, as 

Fredman sees it:
2914

 

“Reasonable accommodation is an important expression of the conception of substantive equality. 

Rather than expecting disadvantaged individuals and groups to conform to the dominant norm, this 

approach requires the norm to be adapted to facilitate equal participation. As Sopinka J put it in the 

Supreme Court of Canada: Exclusion from the mainstream of society results from the construction of a 

society based solely on ‘mainstream’ attributes to which disabled persons will never be able to gain 

access…. [I]t is the failure to make reasonable accommodation, to fine-tune society so that its structures 

and assumptions do not result in the relegation and banishment of disabled persons from participation, 

which results in discrimination against them.
2915

 Moreover, reasonable accommodation is an aspect of 

substantive equality, not a breach or an exception to it.”
2916

 

 

Many scholars would agree with Fredman, but the idea that reasonable accommodations fits within a 

substantive equality approach or is even conducive to substantive equality (going to ‘the heart of the 

equality question’) is hardly unchallenged, including by progressives and this is most apparent in the 

Canadian context when talking of reasonable accommodations.
2917

 Indeed, despite reasonable 

accommodations concessions being considered to go too far for some, an important question is 

whether reasonable accommodations in fact is too modest, and perhaps counter-productive towards 

more inclusivity in the long term.  

                                                           
2913

 Séguin,  

2914
 Fredman, Comparative study of anti-discrimination and equality laws of the US, Canada, South Africa and 

India, p. 55. 

2915
 Supreme Court of Canada, Eaton v Brant County Board of Education, [1997] 1 SCR 241, at paras 66-7. 

2916
 Fredman, Comparative study of anti-discrimination and equality laws of the US, Canada, South Africa and 

India, p. 58 (emphasis added). 

2917
 This idea against accommodations is not only advanced by those who seek to go further, but also by those 

who do not necessarily advocate a ‘difference-sensitive approach’. A prominent example if Brian Barry who 

dismisses reasonable accommodations. Also, Patrick Loobuyck, a notes Belgian secularist philosopher, argues 

that reasonable accommodation as an exception to the rule should only apply in extraordinary cases (and should 

be a matter of goodwill of employers rather than enforceable rights), most other cases leading either to rule 

change or to implementation for all. See Loobuyck. 
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Day and Brodsky, seeking to go beyond accommodations in addressing underlying power imbalances 

and “discourses of dominance, such as racism, ablebodyism and sexism, which result in a society 

being designed well for some and not for others”
2918

, argue for a reconsideration and redesigning of 

the rules of the game instead of advocating for accommodations. Beaman likewise argues this, in 

terms of ‘deep equality’. Accommodations are seen not as challenging rules made for the normative 

majority but as further entrenching these: 

“It allows those who consider themselves ‘normal’ to continue to construct institutions and relations in 

their image, as long as others, when they challenge this construction are “accommodated”. 

Accommodation, conceived this way, appears to be rooted in the formal model of equality. As a 

formula, different treatment for ‘different’ people is merely the flip side of like treatment for likes. 

Accommodation does not go to the heart of the equality question, to the goal of transformation, to an 

examination of the way institutions and relations must be changed in order to make them available, 

accessible, meaningful and rewarding for the many diverse groups of which our society is composed. 

Accommodation seems to mean that we do not change procedures or services, we simply 

‘accommodate’ those who do not quite fit. We make some concessions to those who are ‘different’, 

rather than abandoning the idea of ‘normal’ and working for genuine inclusiveness. 

In this way, accommodation seems to allow formal equality to be the dominant paradigm, as long as 

some adjustments can be made, sometimes, to deal with unequal effects. Accommodation, conceived of 

in this way does not challenge deep-seated beliefs about the intrinsic superiority of such characteristics 

[as mobility and sightedness]. In short, accommodation is assimilationist. Its goal is to try to make 

‘different’ people fit into existing systems.”
2919

 

 

Notwithstanding its potential to address existing shortcomings in human rights, non-discrimination, 

and voluntary accommodations frameworks, when it comes to addressing the needs of religious 

employees in secular workplaces, the concept of reasonable accommodations thus has to face its own 

limits: this is due to the “rule and exception” and individual justice approach it adopts towards social 

processes of exclusion. This approach risks leaving unaddressed and unchallenged underlying power 

asymmetries in a majority-biased society, accepting the legitimacy of structural taken-for-granted 

rules, measures and practices from which accommodations, repeatedly, are sought. Yet the reason why 

a need for accommodations arises is precisely because characteristics of certain individuals or groups 

failed to be considered when designing a rule or setting up a system, whether this happened 

intentionally, unconsciously, or because no alternatives were envisaged. 

                                                           
2918

 Day and Brodsky. 

2919
 Day and Brodsky, p. 462 (emphasis added); It can be noted that the Meiorin Court cites this segment at S. 

41. 



 678 
 

With minorities and outsiders holding a right to ask for accommodations and only under certain 

conditions to receive such accommodations, the reasonable accommodation “solution” leaves 

untouched the issue of majority-biased organization of society on various levels: 

“[So-called] universal norms and rights [in Western Europe] are inflected by particular historical 

traditions and national cultures which give distinctive interpretations to ideas such as individual and 

group, public and private, rights and obligations and so create a de facto second-class citizenship for 

those who do not identify with that culture or are not privileged within it.”
2920

 

 

Beaman and other scholars
2921

 therefore have argued for “going beyond (toleration and) 

accommodation”
2922

 and looking at what is termed “deep equality”, finding this particularly 

appropriate in the Canadian context (with a multicultural mandate in the constitution, with existing 

duties and higher standards of reasonable accommodation,...).
2923

 Beaman sees the “core problem” 

with conceptualizing religious diversity challenges in terms of toleration or accommodation as 

follows: 

“[B]oth frameworks create a hierarchical positioning of ‘us’ and ‘them’ that is conceptually 

unavoidable…. This positioning creates a situation in which the accommodating group makes 

normative judgments about who is ‘worthy’ to receive accommodation and whether their beliefs are 

sincere or important enough to receive consideration.”
2924

 

The concept of “deep equality”, which is proposed as a way to move beyond this impasse, is said to be 

“still a bit nascent”:  

“[T]he parameters of this concept [of deep equality] are still under construction, but its core element is a 

commitment to a complex understanding of diversity that emphasizes similarity (…) on the conceptual 

continuum of sameness and difference.... The idea of a continuum recognizes the shifting possible 

interpretations of equality, which can range from formal equality emphasizing sameness (a model 

                                                           
2920

Modood, ‘Is There a Crisis of Secularism in Western Europe?’, p. 136. 

2921
 Beaman, ‘Deep Equality: Moving Beyond Tolerance and Accommodation’and references cited; Day and 

Brodsky.  

2922
Ibid. “ Although tolerance has been a bit less ‘tolerated’ recently, reasonable accommodation has gained 

status as the mode of framing any discussion of the everyday negotiation of religious diversity.” 

2923
 Ibid. (“Similarly, the point can be made that tolerance and accommodation are better than nothing. Veit 

Bader (2011), for example, argues that ‘Gritted teeth tolerance and collective tolerance are part and parcel of any 

minimalist morality and of any decent polity.’ So, if those who argue that tolerance and accommodation are 

better than nothing mean that it is better than outright hatred or refusal to engage at all with those who are 

marked as being ‘other’, then they are probably correct. My argument, though, is that in the Canadian context we 

might want to argue that tolerance and accommodation are not good enough, especially given our constitutional 

commitment to multiculturalism, approaches to human rights and emphasis on equality.”] 

2924
 The critique of “deep equality” is perhaps less germane when it comes to reasonable accommodations in 

employment matters. In this context, the hierarchical position is that between employees and employers. Part of 

the critique that Beaman formulates against the language of reasonable accommodations is that it was originally 

developed in the context of employment law, in the context of a power dynamic between employer and 

employee, and was never meant to be applied as an overarching principle to discuss religious diversity more 

broadly in society. 
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perhaps most starkly represented by the laïcité approach of France) to substantive equality with its 

emphasis on difference.”
2925

  

 

From a theoretical standpoint, such quest for “deep equality” should not be easily dismissed as it has 

the potential to break down existing exclusions, making ex post accommodations obsolete. The 

equality project, as opposed to the accommodations quest, seems to have no bounds:  

“[w]hile it is easy to talk about ‘too much accommodation’, ‘too much equality’ is less 

comprehensible.”
2926

  

 

The argument here is thus that minorities are selling themselves short by taking comfort in “mere” 

accommodations, accepting small handouts instead of pressing for more radical and transformative 

equality. 

These compelling (deep equality) arguments, however, go beyond the judicial sphere of assessing 

particular cases and also to some extent the employment area where the power imbalance as between 

employer and employee is an inherent feature of the relationship. But they have –through Day and 

Brodsky amongst others- influenced the Canadian Supreme Court already which advises (public) 

employers to go beyond merely responding to individual accommodation requests and also includes 

consideration regarding the proactive rule design in its consideration whether or not an employer (or 

service provider) has duly exerted its accommodation duty. In Meiorin (1999), the Canadian Supreme 

Court held that  

“Employers ... must build conceptions of equality into workplace standards. By enacting human rights 

statutes and providing that they are applicable to the workplace, the legislatures have determined that 

the standards governing the performance of work should be designed to reflect all members of society, 

insofar as this is reasonably possible... The standard itself is required to provide for individual 

accommodation, if reasonably possible.”
 2927

  

 

No doubt going beyond accommodations, which should be seen as a genuine improvement in its own 

right, is the broader horizon for genuine equality.  

 

To be sure, a spin on the same debate –i.e. advocating more cautious, piece-meal and more feasible 

strategies versus rejecting that approach and instead striving for more radical transformation of society 

which will be less feasible- has not only taken place in the area of protection and inclusion of religious 

minorities but also when it comes to other social movements including feminism
2928

, anti-racism,
2929

 

                                                           
2925

 Ibid.  

2926
 Ibid. 

2927
 In the Meiorin case, see infra. 

2928
Bell Hooks, Feminism is for everybody: Passionate politics (South End Press 2000), p. 37 ‘Conflict arose 

between the reformist vision of women's liberation which basically demanded equal rights for women within the 
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and the LGBT rights movements.
2930

 In many of these movements, the ‘accommodationists’ have 

prevailed over more radical-minded advocates. In part this relates to the inherent tendency within 

movements because of internal divisions and dynamics to settle for the most ‘feasible’ solution or 

strategy. But the internal divisions and disagreements have somewhat undermined some movements’ 

dynamism. For instance, in the case of the feminist movement, Bell Hooks in discussing the history of 

the women’s movement notes that women who did not face additional barriers because of class, race, 

disability or sexuality favoured the less radical strategy: “[f]rom the onset of the movement [white] 

women from privileged classes were able to make their concerns ‘the’ issues that should be focused on 

in part because they were the group of women who received public attention.”
2931

 Hooks sees the 

divisions as undermining feminist politics:  

“When women acquired greater class status and power without conducting themselves differently from 

males feminist politics were undermined. Lots of women felt betrayed.”
2932

  

 

In fact, she notes that “the freedom of privileged-class women of all races has required the sustained 

subordination of working-class and poor women.”
2933

  

Absorbing some lessons for the case of religious minorities may imply that one should not too easily 

give up on more transformative proposals. When majority standards or even formal equality –which 

can be seen as equality with built-in advantages for some and disadvantages for others- is not 

addressed but channelled through ‘mere’ reasonable accommodations and thereby deeper entrenched, 

this indeed constitutes a problem with the ‘remedial approach’ to reasonable accommodations (as 

opposed to a perspective on reasonable accommodations which incorporates calls for more substantial 

transformations, see Meiorin Court above). One could argue though that pursuing more transformative 

                                                                                                                                                                                     
existing class structure, and more radical and/ or revolutionary models, which called for fundamental change in 

the existing structure so that models of mutuality and equality could replace the old paradigms. However, as 

feminist movement progressed and privileged groups of well-educated white women began to achieve equal 

access to class power with their male counterparts, feminist class struggle was no longer deemed important.’ 

2929
 Another example is the critical race movement in the U.S., which advocates a more radical approach to 

societal transformation and favors a race-conscious approach as opposed to a more cautious, colour-blind, 

liberalist approach. 

2930
 Indeed, the tension between movement for modest improvements of the situation (sometimes called the 

assimilation strategy) and a more radical one of ‘deep equality’ such as we see in this area is not unique to this 

area. Notably, in the areas of LGBT rights the same divergent and at times competing strategies are present: e.g. 

Julie Mertus with regard to the two strategies LGBT rights in the US, Mertus, p. 1051: ‘For LGBT activists in 

the United States, the 1970s were marked by a struggle between assimilation-oriented activists and 

confrontational strategists. Some activists made a point of emphasizing their radicalism. They rejected "veterans 

of the homophile movement as old-fashioned 'accomodationists' and swept away their organizations, as well as 

the . . . coalition they had labored to build."; Eric Marcus, Making Gay History: The Half-Century Fight for 

Lesbian and Gay Equal Rights 121 (2002). (“in the end mainly assimilation style strategy remained with 

sporadic bursts of radical liberation projects.”) 

2931
 Hooks, p. 37. 

2932
 Hooks, p. 42. 

2933
 Hooks, p. 41. 
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changes may be more the purview of political organizing than rights-based approaches. Also, in the 

current context of anxieties about the place of religion in European societies, with some being 

intensely disconcerted with ongoing changes, arguing for more profound transformation may certainly 

not be the most viable way forward in advancing the interests of religious minorities and rights-based 

approaches may offer the most realistic advances, at least in the short to medium-term.  

1.9.2. Deep equality and societal time  

 

This debate can be concretized with an example. The organization of time in society, in general, and 

working time in the labour market, in specific, is particularly fitting to illustrate the difference between 

a more limited reasonable accommodation approach and a claim for (more) ‘deep equality’. The 

official public holiday calendar in European countries is predominantly based on a Christian calendar 

and Sunday laws are still in existence in various places.
2934

 There are various case law examples of 

employees belonging to religious minorities (Judaism, Islam,...) or adhering to minority denominations 

within Christianity (e.g. Seventh-day Adventists) who face difficulties in getting time off to observe 

religious days of rest or holidays, so we know this is a real issue experienced by religious minorities 

on the ground. In addition, as Bader notes: 

“Christian Sundays and religious festivals are not simply different from Jewish, Muslim or Hindu 

equivalents. They have been made official, legally binding public holidays.”
2935

  

 

In other words, the system has a relevant recognition component which produces an in-group and 

various out-groups. With flexibilisation and further secularization
2936

 affecting the labour market, the 

same issue is now to an increasing extent being experienced by Christians as well.
2937

 We also know 

that time demands affect women with caring obligations differently. In particular, Jewish women 

working in Belgium attest that the need to have religious holidays off is more urgent for them than for 

their husbands for at least two reasons; first, the bulk of the preparations for those days fall on the 

women and, two, Jewish schools also have those days off and women are the main caretakers.
2938

  

                                                           
2934

 For example, 8 of the 12 official public holidays in Belgium are Catholic holidays (Easter, Easter Monday, 

Ascension, Pentecost, Pentecost Monday, All Saints, Christmas) The non-religious holidays are : New Year’s 

day, Labour day, National Holiday, Armistice Day; See also EComHR 12 March 1981, X v United Kingdom, 

App. No. 8160/78, par. 28: “in respect of the general question of religious and public holidays, …, that, in most 

countries, only the religious holidays of the majority of the population are celebrated as public holidays. Thus 

Protestant holidays are not always public holidays in Catholic countries and vice versa.”  

2935
Bader, Secularism or democracy? Associational governance of religious diversity, p.167 

2936
 E.g. amendment of 105-year old law in Denmark requiring shops to stay closed: Michael de Laine, “ 

Denmark's Sunday shopping hours to be deregulated” (August 12, 2009) The Copenhagen Voice, 

http://cphvoice.ning.com/profiles/blogs/denmarks-sunday-shopping-hours.  

2937
 See case law examples listed above. 

2938
 See Tzadik. 

http://cphvoice.ning.com/profiles/blogs/denmarks-sunday-shopping-hours
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Various measures can be imagined to facilitate employees’ religious time needs, which should 

generally be considered moderate
2939

 and legitimate
2940

. In fact, this is a type of accommodation 

involving employees who do not seek to bring religion to work, but rather seek to practice it outside of 

the work context. The argument that nothing stops them from observing their religious commitments 

on those days and that they remain “free to resign”
2941

 is disingenuous. There is no reason that all 

hardships should fall on the employees and their families when the organisation of time is far from 

(religiously) neutral. It has been said that “[a]daptability is the core concept underpinning the 

flexibility debate.”
 2942

 But adaptability should not be a one-way street: when employees are willing to 

adapt and flex in a spirit of solidarity with competition demands facing employers, often to the 

detriment of themselves and their families,
2943

 there is no reasons why employers should be exempt 

from showing similar good spirit. When it comes to religious time demands, it seems in the current 

“flexible era” particularly unjustified to deny accommodation except in limited circumstances. 

In the first place, an explicit and enforceable right to reasonable accommodations would help warrant 

that such requests for time off motivated by religious beliefs or commitments receive due attention. 

Refusal to engage in any negotiation is problematic. The question is alternatively framed. The question 

would not be whether the organization of work entails an interference with their freedom of religion or 

whether a work rule places a group as such in a disadvantaged position. Reasonable accommodations 

releases such cases from pre-justification filtering tests and proceeds to the core question: would the 

granting of time off for the employee in the given circumstances entail a disproportionate 

burden/undue hardship for the employer or not? When the answer is no—sometimes there may even 

be an economic advantage in having diversified staff —accommodation should be granted.  

 

In contrast, the “deep equality” approach requires a reshaping that is more “profound” than that. Bader 

writes:  

                                                           
2939

 Bader, Secularism or democracy? Associational governance of religious diversity, p.167. 

2940
 Clearly, employees may also want to request time off or more flexible scheduling for other legitimate 

reasons besides religion (e..g caring responsibilities, disability, even mere preferences…), and this can- but need 

not- come in competition with religiously-motivated requests. This potential “claims competition”, however, 

does not affect the argument for reasonable accommodations for reasons of religion or belief, but rather can 

illustrate a need for a more transversal accommodation measure with regard to working time. When it comes to 

reconciling work with caring obligations, various measures such maternity leave have a long history and new 

accommodations such as parental leave are in existence in Member States.  

2941
 Supra, e.g. in Sessa v Italy, the majority held that the attorney was free to observe Yom Kippur; he could 

simply skip the hearing or send in a replacer.  

2942
 Roos van Os, 'Negative effects of flexible employment’ in Worldwide FNV Company Monitor (ed), The 

implications of the flexibilisation of work for workers and trade unions Experiences from various sectors (March 

2009) <http://fnvcompanymonitor.nl/perch/resources/dwcmagazinegblowres.pdf> . 

2943
 van Os. 
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“Claims for exemptions for minorities are moderate claims and accommodating them (as required by 

any meaningful interpretation of religious freedoms) does not change the religious bias of the rules and 

symbols of the national centre.”
2944

  

 

Since the approach requires scrutinizing underlying assumptions —in this case of the organisation of 

time —it could arguably call for an overhaul of the current public holidays or other schedules all 

together: starting from a tabula rasa may be appropriate. Under a “novel organisation”, minorities 

need not “claim” anything in particular, they just have the benefit of not having to work when their 

religion proscribes a day of rest or an important holiday. It is not hard to imagine that some employees 

who come from a culture that tries to avoid negotiation or conflict or which emphasizes hierarchy and 

respect (e.g. some Asian cultures) will fail to see the appeal of negotiated reasonable 

accommodations.
2945

 Even in the absence of cultural obstacles, there may be various reasons why in 

practice an employee would decide not to ask for a day off for a religious holiday, even if this is very 

important to him or her and even if (s)he has knowledge that there is a legal right to do so. There may 

be personal, practical or psychological obstacles to approaching the employer with a request. For 

instance, a promotional possibility could be coming up for the employee who might consider that 

asking for time off at that critical time will hurt his chances to landing a promotion. Perhaps the 

religious holiday in question falls in the middle of a busy business season and asking time off risks 

fostering resentment amongst co-workers. Or maybe a public holiday has just passed and asking for 

“another day” off to celebrate religious festivities could look gratuitous. Also, employees might 

consider that their children will have to attend school on that day anyway so that it is preferable to find 

some other coping mechanism (including simply delaying or cancelling its celebration altogether). The 

tabula rasa approach allows for various spheres to be coordinated, so that the new situation does not 

apply only to workers, but also covers schools and public services. “Deep equality” can thus 

transcends workplace issues and concerns regarding socio-economic disadvantage as it implies 

equality in all spheres of life,
2946

 including for instance equal standing in political life
2947

.  

From the perspective of minority rights, there are thus clear benefits to be associated with a solution 

that thoroughly eradicates insider/outsider distinctions. But tabula rasa proposals ignore two things. 

                                                           
2944

 Bader, Secularism or democracy? Associational governance of religious diversity, p.167. 

2945
 Of course, conflict-avoiding employees will also avoid litigation and may not make use of other legal rights 

(non-discrimination, human rights) either, so this is not a limitation that reflects the weakness of reasonable 

accommodations, but in fact the limits of the law in case people do not make use of their rights.  

2946
 The discussion of “deep equality” in terms of religion and culture has also been called too restrictive William 

Stahl, Deep equality: does it go far enough? (Luther College 2012). 

2947
 On this aspect see:Modood, ‘Is There a Crisis of Secularism in Western Europe?’, p. 135-136, speaking of 

“full civic equality”. [“It is contended that full civic equality will require not just policies treating all citizens as 

individuals but additionally, policies, institutions, and discourses which “recognize” (Taylor 1994) that certain 

group identities are victims of negative treatment, are not going to disappear, and should not be required to 

disappear.”]. 
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First, realizing “deep equality” in a certain area, including with regard to time organization, may be 

unattainable. Any solution will follow a certain system of preference, resulting in restricting and 

disadvantaging outsiders: even the “least restrictive way” imaginable may still appear restrictive to 

some. Sometimes situations might not allow for (pragmatic) solutions that meet everyone’s needs. 

This is because the equality in the sense of strict cultural and religious neutrality is impossible and 

even undesirable in some cases. For instance, in order to understand each other, we need to speak 

some common language(s), which will disadvantage certain minorities. Also, stripping the public 

sphere of all possible symbols and history to institute a strict equal public standing seems unjustifiable 

as a step towards managing and recognizing religious and philosophical diversity. 

Second, such overhauls are impractical and unfeasible, particularly in the current European context. 

Experiences in France and Belgium show that proposals for even modest pluralisation of State’s public 

holiday schedules are beyond contentious: they are simply not negotiable for the mainstream.  

In 2003, the now-famous French Staci Commission came up with a proposal to have the most sacred 

days of the two main minority religions in France (Islam and Judaism) recognized as a public holiday. 

Schools would close on Yom Kippur and Eid al-Adha. In the work context, Yom Kippur, Eid al-Adha, 

Orthodox and Eastern Christian Christmas would be recognized as public holidays and other minority 

employees would have a chance to substitute another public holiday of their choosing.
2948

 The 

Commission proposal, meant to “demonstrate that the new interpretation of laïcité is really pluralist”, 

was never genuinely considered and was “rejected immediately in political circles.”
2949

  

More recently, in Belgium, the “Roundtables on Interculturality” set up to offer the government 

recommendations on multicultural challenges in Belgium also presented a proposal related to the 

public holiday schedule.
2950

 Starting from the observation that the large share of the holidays reflecting 

one religion creates inequality between Christians and religious minorities, the Committee proposed 

that the current system be amended by deleting the Christian holidays except for Christmas, adopting 

three new (non-religious) holidays (which could correspond with International days of diversity and 

anti-discrimination, such as International Women’s Day, International Day against Racism, World 

Cultural Diversity Day, etc…) and giving every employee two holiday credits to be chosen freely in 

accordance with one’s culture or religion. This proposal was widely criticized in the media.
2951

 It is not 

                                                           
2948

 See Fregosi and Kosulu, Challenges of Religious Accommodation in Family-Law, Labor-Law and Legal 

Regulation of Public Space and Public Funding. French sociological report RELIGARE project, p.63-4. 

2949
 Bader, Secularism or democracy? Associational governance of religious diversity, p. 326, fn 28; See Report 

French Commission of Reflection on the Application of Secularity in the Republic, December 2003, p.65. 

2950
 See the Belgian example: Foblets and Kulakowski, Final report Roundtables of Interculturalism 

(Rondetafels van de Interculturaliteit), p. 68. 

2951
 John De Wit, “Het Eindverslag van de Interculturele Dialoog” (November 8, 2010) Gazet van Antwerpen, 

http://www.gva.be/nieuws/experts/johndewit/aid988934/het-eindverslag-van-de-interculturele-dialoog.aspx. 

http://www.gva.be/nieuws/experts/johndewit/aid988934/het-eindverslag-van-de-interculturele-dialoog.aspx
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inconceivable that this proposal will also remain shelved. Yet, it offers a promising perspective
2952

 and 

a test of how far European countries are willing and able to go in their recognition that the religious 

landscape has changed. For many people, this constitutes an overhaul which goes too far. The comfort 

of a known system is not easily forfeited, in particular if the objective is to recognize newcomers-who 

in now mainstream nationalistic discourse are only welcome if they have adapted satisfactorily. Yet, 

even this proposal arguably does not meet “deep equality” standards. It leaves Sunday laws and 

various other customary arrangements untouched. 

In the current European context, it is practically and strategically unwise to trade off a more concrete 

improvement though reasonable accommodations (even if less profound and only a step in the right 

direction) for the rather aspirational and underdeveloped perspective of “deep equality.” In fact, it may 

simply be anachronistic to argue for “going beyond accommodations” in a Europe that is yet to 

develop the first signs of accommodation-fatigue.
2953

 Beaman has also recognized the role of the 

widely different contexts in Europe and Canada. In response to some critiques, she writes: 

“I’ve become painfully aware of the non-transportability of deep equality in the way I imagine it in the 

Canadian context when talking about it in the European context. As I reject tolerance and 

accommodation, scholars from Spain, Belgium and the Netherlands, for example, looked what can only 

be described as distraught. They have been fighting for accommodation. As the Belgian report Les 

Assises de l’Interculturalité and one of its authors, Marie-Claire Foblets, insists, Belgians have a duty to 

accommodate. This is seen in a positive way, as a perhaps radical step toward opening Belgian society 

to the ‘other’, who must be made to feel welcome. Once we examine Belgian culture more carefully, it 

may be that accommodation is exactly the right approach in that context at this time.”
2954

 

 

Thus a “deep equality”-inspired overhaul may be practically impossible and unfeasible in the 

European context. A possible third objection may be formulated based on fairness reasons, at least if 

fairness is seen as evenhandedness and not as strict neutrality:  

                                                           
2952

 This practice of the public holiday credit is already in place in the United Nations and certain countries such 

as India. 

2953
 In Engineering Equality (2011), Somek offers a critique, focused on EU anti-discrimination law from a anti-

neo-liberal perspective, that is reminiscent of/ at least affiliated with that of “deep equality” scholars. Somek 

argues that: “anti-discrimination law is tailored to the interests of entrepreneurial selves who unluckily bear 

characteristics that are disfavored on markets. It removes obstacles that these selves may encounter. It does not, 

however in any respect challenged established social divisions and hierarchies.” Somek, pp.189-190. The 

striking difference is, however, that Somek proposes the concept of “reasonable accommodation” as a way out of 

the pre-dominant EU non-discrimination framework, where Canadian scholars seek to go beyond the existing 

“reasonable accommodations” framework in adopting the “deep equality”. This points to the existence of a 

terminological backlog in Europe, at least in terminological terms. It may either indicate that it is too premature 

to have a debate on “deep equality” in Europe –one cannot discard of something that is not yet been found- or 

that the acknowledgment of limitations of reasonable accommodations should have a transformative effect at the 

conception stage.  

2954
 Lori Beaman, “Deep equality: A response” (2012) Luther College, 

http://www.luthercollege.edu/impetus/winter2012/lbeamanresponse. 
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“[F]airness as evenhandedness… respects the historically inevitable and symbolically sensitive impact 

of predominant religious majorities on legally prescribed Sundays and accommodates symbolic claims 

by new religious minorities.”
2955 

 

 

In Bader’s view, recognizing that legal and social arrangements are not strictly neutral but historically 

embedded and spotted with predominant ethno-religious majority-bias does not need to lead to calls 

for complete overhaul and “undoing” power structures:  

“Fairness for old and new minorities does not require ‘undoing’ this history or getting rid of all these 

particularisms, but sensitively and even-handedly accommodating institutions to provide fair chances 

for minorities.”
2956

  

 

The same idea is supported by Parekh with regard to the UK context:  

“[S]ince Britain cannot shed its cultural skin, to deny the Christian component of its identity in the 

name of granting equal status to all its religions is unjust (because it denies the bulk of its citizens their 

history). …The minorities… deserve not only equal religious and other rights but also an official 

acknowledgment of their presence… The only way to reconcile these two demands is both to accept the 

privilege status of Christianity and to give public recognition to other religions.”
2957 

 

 

Thus, in various perspectives reasonable accommodations do appear as appropriate ways forward. The 

modesty of the reasonable accommodations framework, in light of this debate, is apparent. We can see 

how the reasonable accommodations solution, even if sometimes perceived as “privileging religion”, 

does not actually place religious individuals in strictly equal positions. “Insider” employees do not 

have to “claim” anything, and they do not run the risk of a rejection by the employer. Only in case of a 

reorganization of the general calendar, that is the change in the organisation of societal time to meet 

the religious needs of minorities, would we place individuals adhering to minority religions with 

different holidays and Sabbaths in an similar position. The reasonable accommodation frame of 

thinking thus has inherent limitations since it presents an option and requires a knowledgeable and 

minimally assertive employee.
2958

 And even when a knowledgeable, assertive and even diplomatic 

employee does request time off, he runs the risk of complete or partial rejection because there may be 

independent circumstances that would make awarding accommodations unreasonable or 

disproportionate.
2959

 But even with falling short of instituting a regime of strict equality, the 

                                                           
2955

 Bader, Secularism or democracy? Associational governance of religious diversity, p.167. 

2956
 Bader, Secularism or democracy? Associational governance of religious diversity, p.153-4. 

2957
Bhikhu Parekh, 'Religion in Public life’ in Tariq Modood (ed), Church, State and Religious Minorities 

(Policy Studies Institute 1997), p.19-20; cited in Bader, Secularism or democracy? Associational governance of 

religious diversity, p.168. 

2958
 The same may be said for any enforcement/legal tool, such as non-discrimination law. 

2959
This is not to say that in certain situations accommodations should be rejected, as they would violate the 

rights and interests of others and it would be disproportionate to award them under the given circumstances. The 
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reasonable accommodation approach may be the best option available because of its comparative 

modesty and straightforwardness:  

“The great attraction of regulation-plus-exemptions is that it lowers the stakes and makes possible a 

legislative compromise that does not threaten the deepest interests on either side.”
2960

 

 

Nonetheless, in the sense that “deep equality” is to be understood as a long-term aspirational 

perspective, it does hold value in the European context, by calling for the exploration of avenues 

where structural and substantial change is most needed: in effect, a mainstreaming of religious 

equality
2961

 that falls short of a tabula rasa approach. Indeed, when designing rules, the aim should be 

to include as many interests as possible and choose avenues that accommodate all, or at least restrict 

and disadvantage vulnerable minority groups as little as possible. There will be occasions where it is 

possible to choose concrete ways to avoid having to deal with reasonable accommodations ex post if 

the (foreseeable) interests have been taken into account when setting up the initiative. For instance, the 

situation in the Vivian Prais case of the ECJ comes to mind
2962

: there, the Court stated that it would be 

desirable to set test dates on a day that does not coincide with a particular religious holy day. Clearly, 

such an approach is preferable over setting a date of which it is known in advance that it falls on a 

religiously (or culturally) significant day, and thus could lead to requests for a reasonable 

accommodation in the form of an earlier or later test date. The first approach is also conflict-avoiding 

(e.g. a later test date could lead to complaints that it is unfair another person had more time to prepare 

for the test) and cost-smart as it would not require organizing different test dates. But this 

                                                                                                                                                                                     
British Azmi case can be mentioned. In that case, the Employment Appeal Tribunal found the dismissal of an 

assistant teacher women who insisting on wearing a niqab not to be discriminatory. The school had investigated 

and shown that the quality of teaching was reduced when the assistant wore a face covering. It was shown that 

not being able to see the teacher’s expression disadvantaged the learning opportunities of already disadvantaged 

ethnic minority pupils, thus the school had adequately balanced interests of the children in having the best 

possible education with the restriction on the teacher’s dress. Employment Appeal Tribunal, Azmi v Kirklees 

Metropolitan Borough Council [2007] I.C.R. 1154. 

2960
 Koppelman, ‘You can't hurry love: why antidiscrimination protections for gay people should have religious 

exemptions’, p. 135. 

2961
 Mainstreaming equality, on various grounds including religion or belief, is “the systematic incorporation of 

non-discrimination and equality concerns into all stages of the policy process. … See Compendium of practice 

on non-discrimination/equality mainstreaming (designed to assist policy makers and programme managers, 

http://bookshop.europa.eu/en/compendium-of-practice-on-non-discrimination-equality-mainstreaming-

pbDS3111202/ 

2962
 Vivien Prais v Council of the European Communities C- 130/75 [1976] E.C.R. 1589, consid.19 (the claim of 

the Jewish woman who was unable to participate in a EU employment test because it was scheduled on a Jewish 

holiday was rejected, but the ECJ stated that “if informed of the difficulty in good time” the Council “would 

have been obliged to take reasonable steps to avoid fixing for a test a date which would make it impossible for a 

person of a particular religious persuasion to undergo the test.”); In the Netherlands, the Equal Treatment 

Commission was called to decide in an education case where a Jewish prospective student asked for 

accommodation to take a admission test for dentistry at the University of Amsterdam which was fixed for a 

Saturday on another day: ETC opinion nr. 2008-4, (date of hearing) December 13, 2007; Note by Adriaan 

Overbeeke “Toegang tot onderwijs en godsdienstige feest- of rustdagen” (2008) Gelijke behandeling: oordelen 

en commentaar 2008, pp. 279-289. 

http://bookshop.europa.eu/en/compendium-of-practice-on-non-discrimination-equality-mainstreaming-pbDS3111202/
http://bookshop.europa.eu/en/compendium-of-practice-on-non-discrimination-equality-mainstreaming-pbDS3111202/
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understanding of “deep equality” does not render the use of reasonable accommodations to address 

existing challenges minorities are facing in the workplace any less useful. It just adds another layer.  

Accommodation becomes complementary to structural changes. While the latter will be the purview of 

legislators and regulators, accommodations will remain in large part a jurisprudential tool that allows 

for individualized solutions that take into account contextual factors and considerations. Choosing the 

“least restrictive means” and other ways of mainstreaming religious equality in new measures
2963

 is 

bound to be an exercise that is particularly challenging and difficult yet inevitable that some religious 

practices will come into conflict with laws and regulatory systems of general application.
2964

  

 

1.10. FROM FORMAL TO SUBSTANTIVE EQUALITY: ALSO A 

CHALLENGE FOR LABOUR UNIONS 

 

The role of labour law and of trade unions has been discussed with regard to a number of cases and 

issues throughout. This section will delve more deeper into the role of trade unions with regard to 

religious freedom, non-discrimination and accommodations, in Canada but also more generally. 

Labour law is an important tool in protecting the rights and freedoms of workers, irrespective of their 

religious commitments which can interact with and at times interfere with professional duties. The 

system of collective labour relations put in place in Canada and elsewhere is a mechanism which seeks 

to use the numerical strength of employees to counterbalance the economic power of employers, and 

thus make the bargaining situation more balanced and fair.
2965

 But, as Brunelle notes, “this system 

presumes that the community of interests of employees transcend their differences.”
2966

 In various 

ways, the interests of all employees do converge –e.g. interests of all workers are advanced with better 

salaries and work circumstances, and even in the abstract better protection for all freedoms and rights. 

Fighting for fair wages and job certainty are examples of struggles that unites all workers vis-à-vis the 

employer. But in some respects an employee or a group of employees can (seem to) stand apart, in 

particular if their characteristics, employment or other situation differs in some non-insignificant 

aspect from the majority or standard employee who is well-established in the trade union movement 

(in the membership and/or leadership). The cases of women and of ethnic minorities in the workplace 

have been most commonly discussed.
2967

 For instance, a sole woman working at a male-dominated 

plant or workplace who asks for flexible hours to meet child care needs, or a religious employee 

                                                           
2963

 E.g. the UK’s public sector equality duty;Hepple, p.134 et seq. 

2964
 In the Canadian case of Alberta v Hutterian Brethren of Wilson Colony (2009) SCC 37, Justice McLachlin 

considered that, after all, religion touches on so many facets of daily life and there are now so many different 

religions with each their own rituals and practices in one society. (para 31). 

2965
 Brunelle, p. 134. 

2966
 Brunelle, p. 134. 

2967
 E.g. Brunelle; Jefferys and Ouali, 2007. 
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working in a secular-oriented workplace seeking religious time or dress exemptions. The problem is 

exacerbated when the labour union is not responsive to their interests, and the employee is thus not 

represented (or their interest is not being advocated) by a majoritarian organisation which balances out 

the negotiation and positional strength of the employer. Indeed, despite the ideal of solidarity amongst 

all workers a collective of workers can decide to protect its position by closing off gates for 

newcomers or those considered otherwise different; this involves a protectionist strategy which 

separates insiders from outsiders and to which trade unions –grounded on worker solidarity- are not 

immune.  

 

Brunelle describes various Canadian cases where collective agreements had to make way for 

individual accommodations made on various discrimination grounds. He proceeds to ask the apt 

question:  

“Does the increased power of individual rights and freedoms constitute a threat to the vitality of the 

union movement by favouring the break-up of a collective cohesion of employees?”
2968

  

 

He considers this to presents “a formidable challenge to trade unions”: 

“[I]t urges them to review their conception of democracy so as to integrate into a better balance between 

the interests of the majority and those of the minorities. If they fail at this task, it is feared that they will 

be gradually marginalized in favour of more individualized pressure groups. On the other hand, if they 

successfully take up this great challenge, they will find in employee diversity the support and creativity 

needed to consolidate their legitimacy and continue defending employees for a long time.”
 2969

   

 

The considerable transitions to the workforce have indeed presented challenges for the viability and 

legitimacy of worker unions. At one time, when the first labour codes were adopted, the labour force 

was highly homogenous, the norm being the full-time working man who was employed for the length 

of his working life in a manufacturing company reigning supreme. Significantly, it is said that the 

homogenous (image of) the workforce “brought about the entrenchment, in unionized work 

environments, of a particular formal concept of equality.”
2970

 Indeed, insisting on formal equality 

made much sense since “in order to put an end to employer practices that were arbitrary or marked by 

favouritism, trade unions at first demanded identical treatment for all employees without distinction.” 

Feminism, immigration and globalization, technological and developments have changed this. “The 

gradual diversification of the labour force that began in the 1960s … mass arrival of women and 
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 Brunelle, p. 145-146; Blackett, A and Sheppard, C, “Collective Bargaining and Equality: Making 

Connections” 2003 142 International Labour Review 419. 

2969
 Brunelle, p. 145-146; Blackett, A and Sheppard, C, “Collective Bargaining and Equality: Making 

Connections” 2003 142 International Labour Review 419. 

2970
 Brunelle, p. 134, referring to M-J Legault, «  Droits de la personne, relations du travail et défis pour les 

syndicats contemporains » , 2005 Relations industrielles/Industrial relations 60 (4) 683, 696-698. 
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minorities on the labour market altered its make-up considerably.”
2971

 This has presented challenges 

for trade unions. Canadian trade unions, it has been said, have now “taken note of these demographic 

changes but it took them a while to do so.”
2972

 In particular, trade unions “were neither the initiators 

not the main driving force behind” the various human rights laws (non-discrimination laws) adopted in 

Canada at the federal and federated level to promote equality in employment relations.
2973

 On the other 

hand, in various Canadian cases, unions have taken up the role of advocate for minorities (e.g. 

Maiorin). The Canadian situation is not unique in this regard. In fact, in Belgium, the social partners, 

including the trade unions, effectively stalled the adoption of a visible anti-discrimination act for a 

long time by seeking to “take the lead” on the matter through a collective labour agreement.
2974

 On the 

other hand, in a number of religious discrimination cases, e.g. Hema as well as some unemployment 

cases, the unions together with the CEOOR, have assisted victims of discrimination. At the EU level, 

on the other hand, “the ETUC became one of the prime movers lobbying successfully in support of the 

Racial Equality Directive and it has remained committed to anti-racism ever since.”
2975

  

To be sure, there are wide differences between the case country studies when it comes to the position 

of trade unions in the labour market, with the U.S. and Belgium presenting the most divergent 

situations when it comes to trade union protection and trade unions density. For instance, trade union 

density in Belgium is high and stable (50 to 60 % of active workers, excluding unemployed and 

pensioners
2976

) and organized according to ideological positions (Christian, socialist, liberal). As 

discussed above, in the U.S. union density is very low (12,4% of wage and salary earners in 2008, 

compared with 35% in 1950s and 20% in the 1980s) with many millions of ‘at-will’ employees being 

unrepresented.
2977

 In addition, unions in some circumstances face fierce employer resistance in a 

context of very limited legal protection for union activities.
2978

 The legal position of trade unions is a 
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case in point. In Canada, the human rights ‘revolution’ has had repercussions on employers and trade 

unions alike, and that is also to be applauded. The Canadian Supreme Court in the Renaud case 

clarified that unions can become liable for discrimination in two ways.
2979

 The employer and trade 

unions can be held jointly liable if they negotiate a collective agreement which prevents reasonable 

accommodations on a prohibited discrimination ground. In Canada this applies to a wide range of 

grounds, including disability interpreted very broadly in include even a person’s ‘illness’ or general 

‘health’.
2980

 In Belgium, however, since trade unions have no legal personality, they cannot be sued for 

discrimination.
2981

  

However, some problems are shared within trade unions. There is a substantial underrepresentation of 

women and minorities in the membership but especially in the leadership ranks of most trade unions:  

“A common feature though, among trade unions from Great Britain, the U.S. and Canada on the one 

hand and Belgium on the other, is the under-representation of women in mainstream structures.”
2982

 

 

When it comes to ethnic minorities, the position and role of trade unions has been ambivalent.
2983

 

Following World War II, European trade unions first opposed immigration as this was seen to be “a 

strategy of employers to weaken the local workers’ movements”
2984

 and argued to limiting number of 

migrants. “‘Foreign’ workers were essentially seen as a threat to jobs, wages and working 

conditions.”
2985

 

But as time went by, unions began recruiting migrant workers and subsequently started to defend their 

rights. Since the 1970s nearly all European trade unions developed policies of toleration, support and 

‘equal opportunities’.
2986

 Some of them went as far as creating specific structures for migrants (UK 
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and Belgium for example).
2987

 Another example is the cooperation between trade unions and equality 

bodies: 

“In Belgium, close relations had been established between the three main trade union Federations and 

the Centre for Equal Opportunity and Opposition to Racism. A protocol of cooperation had been signed 

by which the unions pass on information about the cases of racial discrimination reported to them and 

the Centre undertakes to construct winnable cases and to help take them to court.”
2988

 

 

The concern is however that in part these actions constitutes mere window dressing and in fact “the 

unions remained ambiguous towards immigrants: even if they clearly advocate for equal treatment and 

social justice, they still prioritize the rights of white (skilled) male workers (particularly in public 

services) to the detriment of other groups of workers (women, migrants, minorities).”
2989

 In addition, it 

must be said that not all trade unions have not mobilized against racial discrimination in some 

countries.
2990

 

Further, a preference for national workers is inevitably fuelled by the current economic crisis. Indeed, 

the economic crisis is seen to likely “lead to a sharpening of hostility towards ethnic minority or 

migrant worker, particularly if he or she actually had a job, and to postpone any serious 

implementation of the Racial Equality Directive.”
2991

 

Jefferys and Ouali
2992

, on the basis of fieldwork in public transport companies in Brussels, London and 

Paris, have distinguished between four types of union approaches towards racism: (1) protectionist, (2) 

denial, (3) assimilationist or (4) equal opportunities. Protectionism implies strategies to reserve good 

or the best jobs for white workers while excluding or putting up barriers for newcomers or minorities. 

(e.g. not providing information) This protectionism amongst trade unions depreciates the legitimacy of 

the organizations as ‘worker’s unions’. Denial is when unions downplay or refuse to acknowledge the 

occurrence of racism and discrimination in the workplace or doubt the accounts of minority workers. It 

is also apparent when unions attribute the dire socio-economic position of minorities to factors other 

than discrimination, such as lack of education, skill, motivation or work ethic. An assimilationist 

response to racism was detected when unionists suggested it was best for ethnic minority workers to 
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melt down into the “majority group” and share a shared agenda with the established workforce.
2993 

Equal opportunity is where the unions address problems of discrimination in the workplace and work 

towards improving the lot of minority workers. In their field research, denial and assimilation were 

found to be most prevalent amongst unions. Denial of racism as an issue to be acknowledged and 

addressed may have good cause as some trade unionists feared that raising the racism issue would 

divide the working class. 

The situation of religious minorities may be close to that of ethnic minorities or migrants, but there are 

also differences. While some religious minorities may be part of the ‘national’ established workforce 

and thus be less subject to these ambivalent strategies, other religious minorities -of which most 

adherents are immigrants- will be prone to the same apprehensions and hostilities they face in society 

in general. Another distinguishing feature is that while unions will normally come out as against 

racism and discrimination, their socialist ideology may put them in contradiction to the idea of religion 

being introduced in the workplace and/or people being given preferential treatment because of their 

religion. In that sense, religious non-discrimination and freedom may be a harder issue than anti-

racism, at the level of ideology as well as advocacy since accommodations cases will not be seen as 

related to discrimination in employment. Religious workers may be particularly cut off in their 

requests for accommodations under an assimilationist strategy, and their raising of certain issues in 

and of themselves may trigger concerns that they constitute divisive elements threatening the unity of 

action and the union’s collective cohesion.  

 

In those cases, the role of (individual) human rights and non-discrimination become evident, in 

particular for the outsiders who are effectively excluded, unrepresented or even opposed. A number of 

cases in the case study countries show how at times trade unions can in fact deteriorate the negotiation 

position of the individual religious employee vis-à-vis the employer, by adopting a strategy and 

position that is inamicable to the interests of the former, and sometimes of both the former and 

latter.
2994

 Indeed, there remains “potential tension between the struggle for better pay and working 

conditions for domestic workers and the struggle against discrimination on the grounds of race or 

ethnicity [and the same can be said for religion].”
2995

 However, there may be ways forward for all 

parties since the interests of the individual employee can be oftentimes be framed as fitting in with the 

general community of interests of employees. All employees have an interest in having some 

flexibility to meet personal of family needs, which may arise for men or women from time to time, and 
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all also have an interest in the protection of their human rights including freedom of expression or 

association. In other words, if a more substantive understanding of equality is adopted. In the end, this 

may be the distinguishing feature between exclusionary and inclusionary strands of trade unionism.
2996

 

In this way, if freedom of religion and conscience is embedded in a wider struggle for fundamental 

freedoms and rights in the workplace, it need not contravene the employees’ ‘community of interest’ 

but rather it can bolster this as an element around which worker solidarity can be anchored.  

 

1.11. CONCLUSION  

 

The two North American case studies analyzed in this part share various features and developments, in 

particular when juxtaposed to the European case studies. They share the explicit and enforceable duty 

of reasonable accommodations: an American or Canadian employer, once on notice, has a duty to 

‘reasonably accommodate’ an employee’s religious observances or practices unless he can show that 

this would amount to an ‘undue hardship’ on the conduct of the employer’s business. Yet there are 

various differences between the U.S. and Canada when it comes to the issue of reasonable 

accommodations both at the level of legal developments and stances as well as how the issue is 

perceived at societal and workplace levels. With regard to the law on religious discrimination, freedom 

and the duty of reasonable accommodations as it applies to (private sector) employment, these include 

differences in the origins, conception, purpose and standard of reasonable accommodation/ undue 

hardship, the beneficiaries of such reasonable accommodations mandate,
2997

 and the tension 

sometimes presented between reasonable accommodations and collective labour agreements.
2998

  

The difference in the role of the apex courts, and the dynamic between the courts and the 

Congress/Parliament is also a case in point. While the U.S. Supreme Court was the original pioneer 

court in earlier times, adopting substantive equality concepts such as the highly influential ‘disparate 

impact’ concept in Griggs v. Duke Power in 1971
2999

, this situation changed starting the late 1970s and 

1980s. One important issue in reasonable accommodation cases is the standard under which employer 

responses (typically, denial of accommodation) to employee accommodation requests are scrutinized, 

with the leniency or strictness level often being determinative to the case outcome. In the U.S., the de 

                                                           
2996

 Cfr. European Union Agency for Fundamental Rights, ‘Views of trade unions and employers in the 

European Union (Strengthening the fundamental rights architecture in the EU IV), p. 50. 

2997
 The grounds which mandate accommodation are different: religion and disability in the workplace in the 

U.S. versus a mandate applicable to all non-discrimination grounds in Canada (transversal nature) which is not 

restricted to employment. 

2998
 Another issue is the (barring of) cross-fertilization between constitutional equality protections and anti-

discrimination statutory protection. The U.S. Supreme Court has refused to adopt Constitutional protections in 

parallel to what is mandated under the Civil Rights Act, while Canada has extended the approach under the 

Human Rights Codes to the Charter equality guarantee. 

2999
 Griggs v Duke Power Co., 401 US 424, 91 S Ct 849 (1971). 
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minimis standard become the norm since Hardison (1977): an employer has substantial discretion in 

deciding how far to accommodate, but need not do such if it exceeds minimal cost or 

inconvenience.
3000

 The restrictive de minimis standard at the level of the law (a standard decidedly 

deferential to the employer’s justification for failure t o accommodate which can be seen as a step 

back from substantive equality) has not halted more generous trends at shop floor and societal levels in 

the U.S., in part explainable because of the religious nation and also because of the cost of litigation. 

Initiatives by the federal Congress and state level legislatures explain that there is widespread support 

for more generous accommodations for religious employees. In the end it may be argued that the more 

realistic standard for employers in the U.S. will be the risk and cost of litigation. Oftentimes the cost 

or inconvenience of providing religious accommodations will not exceed the cost of potential lengthy 

and expensive litigation, even if it would exceed the de minimis standard. This does not mean that 

rulings of the Supreme Court don not have significant limiting effects though, this is the case for 

instance with regard to seniority agreements/collective labour agreements,
3001

 at least so long as the 

WRFA is not adopted into law. In contrast, the Canadian Supreme Court was traditionally far less 

responsive to equality claims until the Charter of Rights and Freedoms was adopted in 1982.
3002

 

Reasonable accommodations in the Canadian context also arose in the context of religious 

employment discrimination, but timing-wise a decade and a half later, than the U.S. before being 

extended to other discrimination grounds such as sex, disability and ethnicity. In Renaud (1992) the de 

minimis standard was explicitly rejected, with the Canadian Supreme Court’s case law progressively 

building on and refinement of substantive equality protections under Canadian law. Thus, with a later 

start the Canadian courts have caught up with their North American neighbor and even (far) surpassed 

it. Amongst others, employer’s justification arguments for non-accommodation are scrutinized much 

stricter by Canadian courts. But these judicial developments towards greater equality, accommodation, 

and inclusion has not been received unanimously positively even in this officially ‘multicultural 

nation’: in the area of religious accommodations there has been public/societal backlash leading, most 

strikingly marked by the ‘crisis of accommodation’ and the set up of the Bouchard-Taylor 

Commission in Quebec. In this sense, “one of the most striking features of the politics of 

                                                           
3000

 Trans World Airlines, Inc. v. Hardison, 432 U.S. 63 (1977). See Fredman, Comparative study of anti-

discrimination and equality laws of the US, Canada, South Africa and India, p. 50 (“in recent years, the U.S. 

Supreme Court, itself the pioneer of substantive conceptions of equality, has adopted an increasingly restrictive 

approach to this question.”). 

3001
 See, e.g. US Airways, Inc. v. Barnett, 535 U. S. 391 (2002). Contra Canadian case law: Central Okanagan 

School District No. 23 v. Renaud, [1992] 2 S.C.R. 970. 

3002
 Also, in Canada, human rights codes/non-discrimination laws have been given ‘quasi-constitutional’ status 

by the Supreme Court, so that these codes have primacy over laws such as employment laws and collective 

labour agreements. Supreme Court of Canada, Quebec (Commission des droits de la personne et des droits de la 

jeunesse) v. Communauté urbaine de Montréal (City of Montréal), [2004] 1 SCR 789, 799 (S. 15 « Section 52 

unquestionably gives the Quebec Charter a preeminent, quasi-constitutional stature in relation to other Quebec 

legislation. ») 
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accommodation is an increasing gulf between public attitudes in Quebec and those in the [rest of 

Canada].”
3003

 

 

In Europe too there has been “important recognition that equality means more than treating likes 

alike”,
3004

 with various legal concepts like indirect discrimination being introduced. But the legal 

concept of reasonable accommodation – which Fredman
3005

 calls “an increasingly important aspect of 

substantive equality”- forms a point of divergence, at least for religious minorities. In the area of 

disability law, the legal concept has been anchored in EU law. Under Article 5 of the Employment 

Equality Directive, reasonable accommodations are established as an enforceable right for persons 

with disabilities and under the horizontal anti-discrimination directive proposal introduced by the 

European Commission in 2008, plans to strengthen and expand this right for persons with disabilities 

into other domains of social life such as housing and public transportation.
3006

  

But this is not to say that the idea of reasonable accommodations for religious groups is foreign to the 

European continent. Various European countries do have specific legislation and measures in place 

which—without using the term reasonable accommodation or its equivalent in the local language 

explicitly—de facto amount to particular instances of (reasonable) accommodations for certain 

(religious) groups in employment and beyond.
3007

 Still, it is the case that few explicit reasonable 

accommodation duties extending beyond disability have been adopted since the Employment Equality 

Directive even though this merely establishes a minimum, i.e. nothing prevents Member States to go 

                                                           
3003

  Choudhry, ‘Rights Adjudication in a Plurinational State: the Supreme Court of Canada, Freedom of 

Religion, and the Politics of Reasonable Accommodation’, p. 589. [Revealing evidence comes from a public 

opinion poll in 2007]. 

3004
 Fredman, Comparative study of anti-discrimination and equality laws of the US, Canada, South Africa and 

India, p. 50. 

3005
 Fredman, Comparative study of anti-discrimination and equality laws of the US, Canada, South Africa and 

India, p. 55. “Rather than expecting disadvantaged individuals and groups to conform to the dominant norm, this 

approach requires the norm to be adapted to facilitate equal participation. As Sopinka J put it in the Supreme 

Court of Canada: Exclusion from the mainstream of society results from the construction of a society based 

solely on ‘mainstream’ attributes to which disabled persons will never be able to gain access…. [I]t is the failure 

to make reasonable accommodation, to fine-tune society so that its structures and assumptions do not result in 

the relegation and banishment of disabled persons from participation, which results in discrimination against 

them. See Eaton v Brant County Board of Education [1997] 1 SCR. 241 (Supreme Court of Canada) at paras 66-

7.  

3006
 See art.5 Council Directive 2000/78 establishing a general framework for equal treatment in employment and 

occupation [2000] OJ L 16/22 (hereafter “EED”); see also art.4 Proposal for a Council Directive on 

implementing the principle of equal treatment between persons irrespective of religion or belief, disability, age 

or sexual orientation COM(2008) 426 final (hereafter “Proposal Horizontal Directive”). 

3007
 See the Law allowing the Jewish minority in Italy time off on important Jewish religious holidays in 

Francesco Sessa v Italy (28790/08) April 3, 2012. In the UK, s.11 of the Employment Act 1989 exempts turban-

wearing Sikhs from having to wear safety helmets on a construction site. An instance of accommodation on the 

basis of gender is the right for new mothers to take (un)paid breastfeeding breaks on the job. There are also 

examples outside of employment. In many countries there are exemptions to animal slaughtering laws to 

accommodate Muslim and Jews; Again in the UK, Sikhs are exempt from the requirement to wear motorcycle 

helmets under s.2A of the Motor-Cycle Crash Helmets (Religious Exemption) Act 1976. 

http://www.sikhiwiki.org/index.php/Turban
http://www.sikhiwiki.org/index.php/Sikh
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further in their protection against discrimination and the promotion of equality.
3008

 And there are many 

signs that this situation is not about to change easily in the coming years.
3009

 Fredman argues that “ 

reasonable accommodation is an aspect of substantive equality, not a breach or an exception to it.”
3010

 

But in Europe this is not necessary easily accepted considering it diverges from gut formal equality 

understandings. 

As the quote from George Washington above makes clear, the willingness to award different treatment 

because of religious beliefs, practices and needs depends much on how the role of religion in society is 

assessed: is it seen as a positive and useful force or as primitive, disruptive and unsettling? Here a 

difference may be detected between the perspectives and ideas on the role of religion in the U.S. and 

Canada, on the one hand, and in some European countries,
3011

 where debates are raging about the 

relevance of the right to freedom of religion in the given multicultural context (e.g. the Netherlands; 

Belgium) and/or where a militant secularism is seen as the guarantor of equal rights and emancipation 

in a difference-blind republican system (e.g. France), on the other hand. Thus, the apprehensions 

against reasonable accommodations, mirroring the apprehensions against allowing the revival of the 

role of religion in society, are many. Amongst those are fears for the inflating role of religious 

organisations and doctrine in public life, concerns for slippery-slope situations which may lead to 

‘turning back the clock’ as well as the protection of (formal) equality. 

 

One could ask whether reasonable accommodations should be seen as a ‘legal transplant’
3012

 or rather 

as a source of inspiration, emulation and/or cross-pollination from North America to Europe? I argue 

the latter is the most appropriate narrative, when reasonable accommodations are seen as part and 

                                                           
3008

 E.g. art.5.4. Flemish Decree on Proportionate Participation on the Labour Market of 8 May 2002, applicable 

in the area of Flemish education and employment mediation, contains a general duty of reasonable 

accommodations for various “risk groups” (kansengroepen). This provision has not been tested in practice with 

regard to religious minorities. Also under art.13(2) of the Bulgarian the Protection against Discrimination Act, 

employers should provide employees time off to meet religious commitments or days off on their religious 

holidays. Under art.173 of the Bulgarian Labour Code employees with religion other than the Eastern Orthodox 

Christianity have a right to use their annual leave when their denomination has a holiday or take up unpaid leave 

“but not more than the number of days for the Eastern Orthodox Christian holidays”. Thanks to Maya Kosseva 

for this information. 

3009
 See Heneghan,   (quoting Andreas Stein, head of the equality law unit in the European Commission as saying 

during the two-day RELIGARE conference on 4-5 December 2012 on the topic of reasonable accommodations 

“These are already not easy times for defending (what) we currently have in place” and “There is a non-

negligible political risk in reopening these directives. Trying to improve them may achieve the opposite in the 

end.”) 

3010
 Fredman, Comparative study of anti-discrimination and equality laws of the US, Canada, South Africa and 

India, p. 58. 

3011
 See Foner and Alba, p. 360-392 

3012
 The term ‘legal transplant’ is generally attributed to the Scottish-American legal scholar W.A.J. ‘Alan’ 

Watson. A. Watson, Legal Transplants: An Approach to Comparative Law, Edinburgh, 1974. Defending the idea 

of diffusionism, Watson argues that developments in legal systems are primarily due to borrowing. Pierre 

Legrand has been a vocal opponent of the idea of legal transplants, dismissing the notion of ‘law’ which 

underbuilds it. 
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parcel (and no exception to) of substantive equality, in a sense as a natural extension of the legal 

protections against indirect discrimination. Such emulation is not to be rejected, but embraced:  

“Law does not develop in a vacuum; it is shaped by the intellectual, cultural and linguistic backgrounds 

of those who create and administer it. In a world where legal systems increasingly interact, the enduring 

power of legal tradition necessitates a constant recalibration of theoretical and practical tools to deal 

with diversity.”
3013

 

 

With much convergence and ‘cross-pollination’
3014

 between European and North American 

jurisdictions in the overarching area of human/civil rights and non-discrimination, it cannot be denied 

that each jurisdiction still remains grounded in and reflects its own social context. In particular, 

approaches towards religious particularism can act as a ‘barometer’ how diversity is viewed and 

handled in a given jurisdiction, at a given time.  

 

                                                           
3013

 See call for papers for Cambridge Journal of International and Comparative Law Conference, ‘Legal 

Tradition in a Diverse World’, Cambridge on 18 and 19 May 2013. 

3014
 Fredman, Comparative study of anti-discrimination and equality laws of the US, Canada, South Africa and 

India, p. 78 and p. 80, noting “important cross-fertilisation of concepts and legal privileges” despite various 

points of divergence. Fredman, p. 78. “The concept of disparate impact is a particularly important example of the 

cross-fertilisation of legal concepts between … specifically U.S. law, and European law.” “The concept of 

disparate impact was imported to the UK in the form of the concept of indirect discrimination. UK law in turn 

influenced EU law.315 In the framework of EU social law, the concept was adopted and developed by the Court 

of Justice in establishing that discrimination against part-time workers was a form of sex discrimination.316 

Merging with the concept as developed in the context of free movement of workers,317 the concept of indirect 

discrimination received statutory formulation first in the former directive on the burden of proof in sex 

discrimination cases, passed in 1997,318 and subsequently in the Racial Equality and Employment Equality 

Directives, passed in 2000. This concept is now central to the modern EU directives.”  
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PART IV: Religion made redundant. Religion and belief at the intersection 

of employment law and unemployment insurance: interlocking or 

disconnecting messaging?  
 

SUMMARY: 1.1. Introduction: labour market participation and unemployment of religious minorities in 

Europe – 1.2. Context for debate: unemployment of religious minorities and negative effects of 

unemployment – 1.3. Unemployment insurance system compared: the challenges of restrictive and 

generous benefit schemes for religious jobseekers – 1.4. Belgian unemployment disputes involving 

issues of religion or belief – 1.5. Unemployment disputes involving religion or belief in the 

Netherlands – 1.6. Unemployment and religion or belief in Great Britain – 1.7. Comparisons and 

conclusion: discrepancies between labour market exclusion messaging and unemployment 

compensations inclusion. Remedying the disconnect through reasonable accommodations in the 

European labour market?  

 

1.1. INTRODUCTION: LABOUR MARKET PARTICIPATION AND 

UNEMPLOYMENT OF RELIGIOUS MINORITIES IN EUROPE  

 

Many ethno-religious minorities in Europe are disproportionately underrepresented in labour 

participation and overrepresented in unemployment statistics, as a result of various factors on both the 

supply and the demand side including compounded sources of disadvantage in the labour market.
3015

 

In Belgium, ethnic minorities (‘allochtones’) face an unemployment rate five times larger than native 

Belgians. This situation is even particularly alarming when compared to other European countries, 

with Wallonia being one of the worst performers.
3016

 In addition, the participation rate is also 

considerably lower for individuals with non-EU origins and the economic crisis has exacerbated the 

situation further, so that in reality these numbers even hide a more dire reality both for the individuals 

involved as for the labour market. In the Netherlands, unemployment amongst ethnic minorities is also 

several times (three to five) higher amongst ethnic minorities than amongst the native white 

population, both among poorly qualified and highly qualified individuals.
3017

 While statistics are not 

collected based on religious affiliations in Belgium and the Netherlands, some inferences can be made 

considering the overlap between ethnicity and religious affiliations, for instance with regard to the 

                                                           
3015

 However some find “the idea that numbers of participation of ethnic minorities might give insight in hidden 

barricades is still hard to accept, although even higher educated ethnic minorities are clearly underrepresented.” 

Jonkers, p. 295. 

3016
 Studiedienst. 

3017
 Netherlands), Jaarrapport Integratie 2012 . 
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most populous ethnic minority group made out of individuals of Moroccan and Turkish origin.
3018

 In 

contrast, in the UK, data on unemployment and labour market participation on the basis of both 

religion and ethnicity is available, and shows that even within the same ethnic group religious 

minorities face an additional ‘religion penalty’ in particular in the case of Islam. For instance, in the 

UK, Muslim Indians face higher unemployment than Christian, Sikh or Hindu Indians).  

This part
3019

 of analysis focuses on legal disputes concerning unemployment benefits where religion 

(religious affiliation, beliefs and practices) were involved, in three European countries (Belgium, the 

Netherlands, and the UK). Case law from the U.S. and Canadian Supreme Courts will also be 

discussed and compared where relevant to add to or contrast with the understanding of the European 

case studies. 

Imagine a jobseeker is refused a job because (s)he wears religious dress, does not want to work on 

specific days/hours, or objects to certain job tasks or circumstances (e.g. handling alcohol or pork). Or, 

a worker is dismissed by the employer (or feels forced to resign) from a position because of conflicts 

between religious beliefs or practices and job requirements. Is that jobseeker/ex-employee then 

entitled to unemployment benefits? Or are benefits suspended/refused in those cases? In other words, 

what sort of financial ‘safety net’
3020

 is available for employees who find themselves excluded from 

the labour market or specific positions for reasons related to their religion or belief? Can these 

circumstances lead to penalization in the form of suspension or rejection of benefits as well, or are 

these individuals ‘even if’ excluded from the workplace nonetheless provided with a safety net that 

takes into account their particular needs and circumstances? And what about the role of activation 

policies-how is the employment participation of religious individuals promoted through services such 

as individual career development assistance, trainings,…? Have such issues been raised before the 

courts in Belgium, the Netherlands and the UK? Why (not), and if so, how have these issues been 

handled? And, considering the intersecting nature of the twin areas of employment and 

unemployment, one can ask the pertinent question as towards the relationship or interaction in the case 

study countries: are laws, policies and decisions applicable in the two areas (labour law, non-

discrimination law, human rights, on the one hand, and social protection, unemployment law, non-

discrimination law (ethnicity/race under RED) and human rights, on the other hand) interlocking or 

rather is there talk of a disconnect (which calls for coordination/correction)?  

                                                           
3018

 To the extent possible, the endeavor will be to focus on the role of the religious factor.  and employment 

participation, focuses on the role of religious beliefs and practices in application for unemployment, assistance or 

jobseekers benefits 

3019
 The title is adapted from my chapter in A Test of Faith (Ashgate 2012), called “Muslim Women Made 

Redundant: Unintended Signals in Belgian and Dutch Case Law on Religious Dress in Private Sector 

Employment and Unemployment”, on which this part relies on and extends further (adding British, US and 

Canadian law, and adding other religious topics besides religious dress). 

3020
 Or ‘springboard’, under a more optimist perspective.  
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The title of this Part alludes to a problem with the case law regarding religious accommodations at the 

intersection of the employment and unemployment areas. In a worst-case scenario, when a woman is 

fired because of her headscarf (or other religious dress) or if she resigns “voluntarily” following a 

denial of accommodation, she could in turn be excluded from unemployment benefits if she is 

considered to be “voluntarily unemployed.” The question of how judicial decisions with regard to 

dress accommodations in the employment context compare with decisions in the unemployment 

context has important policy implications. While the importance of freedom of religion in each context 

needs to be emphasized, it is argued that mandating (more) accommodation from the unemployment 

services rather than from private employers unintentionally sends out the wrong signals. Great 

caution—and ideally some harmonization—is thus warranted to prevent the undesired effect of 

keeping religious minorities out of the workplace and pushing them into the unemployment statistics. 

 

Not all those who are unemployed are entitled to or receive benefits. That depends on the eligibility 

and other entitlement conditions set under the relevant system. At the very least, a person must be 

considered ‘capable of working, available for work and actually seeking work’
3021

 to qualify but there 

are also a host of other conditions to be met, for instance related to past employment (earnings) and 

contribution in the insurance scheme. One may consider generous eligibility requirements and/or 

generous benefits as desirable, or one can argue for limited eligibility and high benefits or vice versa, 

depending on various public policy arguments (e.g. risk of creating dependency versus promoting 

more active job search behavior). In the end, the issue of unemployment insurance relates strongly to 

the idea of resource or income redistribution
3022

 in society, where ideology strongly plays into law and 

policies. How this system treats religious minorities is one particular sub-question, which has not 

received much attention in the literature thus far. Yet this is one important way that the welfare state 

affects religious diversity in a multicultural setting, affecting the standard of living and quality of life 

of religious minorities, and handles/corrects socio-economic inequality produced on the labour market, 

so that this issue merits closer attention.
3023

 While a certain level of unemployment, even in 

economically prosperous times may be seen as natural considering some mismatches between supply 

and demand, high levels of unemployment amongst certain groups of people raise important social 

equality concerns. Law and policies may seek to remedy this by analyzing the problem and addressing 

its root causes (or at least some of these causes or explanations such as education and skills training, 

                                                           
3021

 Article 10 ILO Convention no. 168. 

3022
 This section thus brings together an issue traditionally considered key to redistribution (social 

protection/unemployment) and one key to recognition (management cultural/religious diversity), while showing 

that redistributive policies are relevant to the issue of religious diversity as well.  

3023
 "The recognition of cultural diversity is not just about the law or politics, it is also about the welfare state and 

though citizens of the state share the law and welfare state, it is the redistribution of resources through the 

welfare state that asks burning questions of our mutuality...."--The Muslim World Book Review on 

Multiculturalism and the Welfare State (  ). 
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discrimination and unequal opportunity) but they may also just attempt to address the symptoms (i.e. 

the high unemployment number in itself without addressing the context).  

 

1.1.1. Applicable legal frameworks: overlap and relevance of question of coordination in 

practice 

 

A dichotomy could lead to one thinking that totally different and separated areas of law apply to 

respectively employment and unemployment: on the one hand, anything related to employment policy 

and law and on the other hand social security law. However, there is in fact a (partial) overlap in legal 

frameworks. When it comes to the area of employment, general labour law and policy, non-

discrimination law and human rights are relevant, but the latter two are also relevant in unemployment 

disputes. Under EU law, the EED for instance, provides protection against such discrimination in the 

field of employment and occupation, but not to social protection.
3024

 This is in contrast to the RED, 

which does apply to ‘social protection, including social security’.
3025

 Thus considering the divergence 

in the material scope of application of the RED and EED in this area the overlap ethnicity-religion 

may have important consequences under EU law. Also, at the EU level there is no solid formal 

coordination between private sector employment and State unemployment compensation in law and in 

policy, apart from the ‘open method of coordination’ (which has not addressed the issue at stake), and 

the EU member states are home to divergent models of the welfare state: ‘social Europe being made 

up of at least 4 different social policy models on which EU27 base their employment regulations 

(traditional-rudimentary; liberal-individualistic (Anglo-Irish), civilian, and social democratic). 

On the other hand, however, various member states have gone beyond the minimum scope set under 

the EED and extended legal protection against religion or belief discrimination to the area of social 

security, with Belgium being a case in point.
3026

 Thus, the same legal protections may apply to the area 

of (access to) employment and unemployment benefits, however, without this necessarily leading to a 

coordinated playing field. The same goes for human rights law, whether it be constitutional protections 

or international conventions such as the ECHR. In fact, considering the existence of state action (it is 

the state awarding and denying social security benefits) the role of human rights protections is hardly 

contentious. Again though, considering the role of case law, the issue of coordination in practice (the 

potential disconnect in content and messaging as opposed to distinct legal frameworks/provisions 

being applicable) remains relevant.  

 

                                                           
3024

 Article 3 (Scope) EED. Article 3.3. states that “3. This Directive does not apply to payments of any kind 

made by state schemes or similar, including state social security or social protection schemes.” 

3025
 Article 3.1. (e) (Scope) RED.  

3026
  Art. 5. §. 1. 2° Belgian Anti-discrimination Act of 2007. 
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1.1.2. Structure 

 

In the rest of this introduction, by way of creating a context for the analysis, some data regarding 

labour market participation and unemployment of ethno-religious minorities will be discussed. Also 

pertinent is social science research on the negative (non-financial) effects of unemployment for the 

unemployed person (psychological, health) and his or her environment, which go so far as to register 

negative effects on the school performance of the children of an unemployed parent. It can be stated 

that the economic crisis has generally lead to a further deterioration, even if not all the effects on the 

position of ethno-religious minorities are clear. These elements all relate to concerns of social justice 

when considering what type of employment inclusion and social protection is advocated in society.  

In the subsequent section, concepts, legal and institutional aspects of the relevant country specific 

social protection and in particular unemployment compensation systems are discussed. Indeed there 

are important differences between unemployment insurance in Belgium, the Netherlands and 

jobseeker’s allowance in England and Wales. The core of this part forms the analysis of the case law 

practices of domestic courts regarding religion in unemployment disputes: have there been particular 

cases in the three countries? What were the circumstances and what were the outcomes in particular 

court cases? Are the approaches similar or different? How can/should we assess the decisions or 

jurisprudence as a whole, in light of the need to respect fundamental rights (freedom of religion) of 

unemployed individuals but also to promote not their exclusion but their inclusion in the workplace? Is 

there a discrepancy between the level of ‘accommodation’ given in the context of employment 

disputes and in the context of unemployment benefits disputes in the case study countries? 

Certainly there is a clear link between unemployment and the relevance of mechanisms which promote 

more equitable outcomes on the employment market, such as non-discrimination law. Considering the 

negative effects of unemployment, the inclusion of vulnerable groups on the labour market becomes 

critical. There are social justice reasons related to the well-being and position of the minorities 

themselves, but also overarching societal considerations. High unemployment, if it corresponds to a 

high use of social benefits, also taxes the social security system and its funding schemes and can 

be(come) a source of social unrest and resentment. By leading to stigmatization of certain groups, high 

unemployment further deteriorates the employment opportunities of this group, leading to a vicious 

cycle of exclusion.
3027

 High unemployment can thus constitute an additional reason, if that was to be 

needed, to step up the fight against employment discrimination and pursue more effective equal 

opportunities through different means, including through reasonable accommodations. In the US, it 

has been said that “the crucial social fact giving rise to Title VII was the disproportionately high 

unemployment rate among blacks.”
3028

 In the final section, the findings and comparisons from the 

                                                           
3027

 See Blok, p. 254, referring to Hartog en Zorlu, 2003. 

3028
 Blumrosen(attributing this goal to the Truman Committee on Civil Rights in 1947). 
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unemployment part of the research are linked up with the broader question on the protection of 

religion or belief in the labour market and the ‘added value’ of an explicit duty of reasonable 

accommodation for reasons of religion or belief in the employment context. That is, considering the 

findings in this part, would the introduction (however unlikely in the current political climate) 

of an explicit duty of reasonable accommodation for reasons of religion or belief in Europe 

make (more) sense?  

 

1.2. CONTEXT FOR DEBATE: UNEMPLOYMENT OF RELIGIOUS 

MINORITIES AND NEGATIVE EFFECTS OF UNEMPLOYMENT 

 

In Belgium, it is clear that the unemployment of ethnic minorities is disproportionately high, without 

this being attributable entirely to lack of skills, schooling or language. Considering the constitution of 

the ethnic minorities (‘allochtones’) of 11.8% with half of those being from Morocco, Turkey and 

Congo; unequal division across territory, one can argue that the disproportionate unemployment
3029

 of 

ethnic minorities corresponds with the disproportionate unemployment rate amongst the most 

prominent religious minority, being Muslims. This overlap in ethnicity and religion is also confirmed 

in various case law examples discussed in this analysis. The unemployment rate in Belgium is 

currently 8,7% (in Flanders, it is 7,96%). Amongst ethnic minorities (‘allochtones’) the rate is five 

times larger than amongst native Belgians [2010: 4,7% versus 24,7% Belgium and a whopping 38,7% 

in Wallonia], a situation particularly alarming when compared to other European countries as Belgium 

has one of the largest pay gaps in Europe between autochtone-allochtone workers.
3030

 The 

unemployment gap is biggest when it comes to those with higher educational attainments.
3031

 The 

Belgian RVA counted 433.824 unemployment benefit recipients (08/2013) of which 1/4 are 

allochtoon and half of them from Moroccan/Turkish origin. Finally, the economic crisis has 

exacerbated the situation further (2007-2011: -1,1% autocht vs. 33,7% allocht). It can come as no 

surprise then that ethnic minorities in Belgium face the highest risk after ethnic minorities in Greece 

for poverty or social exclusion.
3032

  

In the Netherlands, where the unemployment rate is currently 6,6%, the unemployment amongst ethnic 

minorities is also several times (three to five) higher amongst ethnic minorities than amongst the 

                                                           
3029

 Then unemployment rate refers to the number of people actively looking for a job as a percentage of the 

labour force; not all receive benefits in Belgium (but most do). 

3030
 Which adds to other problematic market phenomenon such as high occupational segregation; precarious 

work conditions (e.g. allocht. temporary contracts 15, 7%- comp. 6,3% of autocht; 62,2% labourer (arbeider) 

comp. with 30,9% autocht.). 

3031
 On the other hand, with regard to the gender gap the main issue is employment participation, e.g. compare 

participation Flemish ‘autochthon’ women : 68,5% with that of women of non-EU origin: 29,9%. 

3032
 Studiedienst, referring to relevant EU reports. 
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native white population, both among poorly qualified and highly qualified individuals. For instance, in 

2012: unemployment was 6,2% for the whole population but 15% for those from non-Western origin. 

Unemployment was particularly high for young non-Western (29%), young people Moroccan descent 

(39%), young Turkish descent (33%) and young people having their origins in Suriname or the Dutch 

Antilles. (33; 29%). Here also there was an ethnic minority gap in unemployment amongst the highly 

qualified: 3% versus 16 %. In 2012, there were a total of 484.000 people of which 125.000 were of 

non-Western origin. (in 2011 the number was 99.000). 

While labour participation and unemployment statistics are not necessarily collected based on 

religious affiliations in Belgium and the Netherlands, one can assume a high level of unemployment 

amongst Muslims. Thus, the issue of unemployment and Islam merits close scrutiny and can be a test 

case for dissecting the various factors which lead to the disadvantaging of this group, ranging from 

elements such as low educational achievement and lower skills and training, language, ‘socio-cultural 

factors’ (i.e. negative self-image; few role models, favoritism and (lack of) informal networks, focus 

on family/family size, …), institutional factors as non-recognition of foreign diploma’s, to various 

forms of discrimination based on ethnicity or religion.
3033

  

In the UK, where data on unemployment and labour market participation on the basis of both religion 

and ethnicity is available, data points more conclusively to the presence of ethnic penalties and 

religion penalties (particularly in the case of Islam) in the labour market. The unemployment rate in 

the UK is 7,7%, but ethnic minorities face an unemployment rate of 13%. One in eight working age 

people in Great Britain are of an ethnic minority background. Only 61% of ethnic minorities are 

employed, compared with 73% of the general population. The (additional) religion penalty is also a 

striking feature, pointing to compound discrimination: 

“…this study finds evidence of a substantial disadvantage to Muslims, relative to all other non-whites. 

Approximately half of this can be explained by poorer characteristics; the residual is a pure Islamic 

penalty.”
3034

  

 

In either case study, the factors explaining the disproportionate levels of unemployment are many. One 

can distinguish between reasons related to the supply side and those to do with issues on the demand 

side for labor. Issues of training, language and ‘socio-cultural reasons’ can be placed on one side, 

while the lower demand for low skilled work as well as incidences of discrimination, both open (e.g. 

Feryn/Adecco) or more subtle or indirect but nonetheless very real can be noted as issue from the 

                                                           
3033

 On the various factors, see Studiedienst. In particular with regard to low-salaries workers, the existence of an 

‘unemployment trap’ as another institutional factor must be recognized which can be explained by the small 

difference between benefits and applicable minimum salaries.  

3034
Lindley. For instance, Muslim Indians face higher unemployment than Christian, Sikh or Hindu Indians. On 

the other hand, “…After controlling for religion, substantial ethnic labour market disadvantage is still apparent.” 

For unemployment rates by selected ethno-religious group and sex, 2001, see Focus report 2006 England and 

Wales. 
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demand/employer’s side.
3035

 As already noted, the VDAB report in 2012 sugarcoats the ‘hesitance’ of 

Flemish employers to hire ethnic minorities as ‘fear of getting their feet wet’ since they are ‘unfamiliar 

with the work ethic’ of this group.
3036

 Indeed, an HR study showed 7 out of 10 Belgian employers 

were of the opinion that allochtone workers did not show adequate input and motivation. This was 

even though only half of them employed allochtone workers and so could have actual experience in 

this regard
3037

; a large section of Belgian employers thus gears on the side of caution by not giving 

ethnic minorities a chance. Elements as implicit bias, stereotyping, and the role of favoritism thus play 

a role in recruitment decisions, despite the prevalence of the solid myth of merit-based decisions. 

For cultural minorities, under which Muslims can be understood, their outsider status is thus 

attributable to both their socio-economic disadvantaged position as well as by way of the various 

‘cultural’ disadvantages in employment and other areas of social life, with the two reinforcing each 

other. It must, however, be noted that religious minorities can also be economically successful, by 

utilizing certain coping strategies including job segregation and specialization (e.g. Jews in Antwerp) 

while still facing cultural disadvantages and outsider status.  

Social science data has documented the myriad of ways in which unemployment has negative effects 

on the person involved, as well as their children and families, to their community. First, on a personal 

level the effects can be physiological (“Unemployment is strongly associated with an increased risk of 

morbidity and mortality. Unemployed persons use more general health services. have more physical 

and mental health problems and even have a higher suicide rate than their employed counterparts”
3038

) 

or psychological (“Lower levels of psychological well-being have been systematically found in all 

studies – at all ages and in both sexes.”
3039

). With regard to the family, it has been said that “parental 

                                                           
3035

 Studiedienst, p. 15-16. 

3036
 Studiedienst, p. 15-16. “veelal blijken werkgevers ook enige ‘koudwatervrees” te hebben om allochtone 

werkzoekenden in dienst te nemen; de onbekendheid met de inzet van allochtonen moet doorbroken worden…..” 

3037
 Studiedienst, p. 16. “Maar liefst 7 op de 10 werkgevers is van mening dat allochtonen niet genoeg inzet en 

motivatie tonen, wat zich vertaalt in een erg lage bereidheid om allochtonen in dienst te nemen…stelt slechts een 

goede helft van de Belgische bedrijven (57%) allochtonen tewerk.” 

3038
 Kaisa Raatikainen, Nonna Heiskanen and Seppo Heinonen, ‘Does unemployment in family affect pregnancy 

outcome in conditions of high quality maternity care?’ 6 BMC public health 46. See also Vera K. Jandackova, 

Karel Paulik and Andrew Steptoe, ‘The impact of unemployment on heart rate variability: The evidence from the 

Czech Republic’ 91 Biological Psychology 238 (studying the link between unemployment and cardiovascular 

disease risk). 

 

3039
 Raatikainen, Heiskanen and Heinonen. (“The correlation between unemployment and ill health has been 

explained as a result of both exposure to these factors and selection of unhealthy persons to be unemployed. The 

relationship is complex and causation cannot easily be proved.”); see also Mona C. Backhans and Tomas 

Hemmingsson, ‘Unemployment and mental health--who is (not) affected?’ 22 European journal of public health 

429 (this Swedish study showed an independent effect of unemployment on mental distress, with the effect 

varying between groups). However, with regard to favorable labour markets, such as the particular Luxemburg 

labor market, a study did not find negative change in mental health (four variables: self-esteem, psychological 

distress, perceived stress, and depressive symptoms) after 6-12 months of unemployment: Claude Houssemand 

and Raymond Meyers, ‘Unemployment and mental health in a favorable labor market’ 46 International Journal 

of Psychology 377. 
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employment provides many benefits to children's health,”
3040

 that “unemployment in family affect 

pregnancy outcome”
3041

 but also “unemployment in pregnancy shows a strong association with social 

disadvantage, low income, being unmarried and having unfavorable health behaviors.”
3042

 Further, 

unemployment has bad effects on school results/homework of children and affects the divorce rate
3043

, 

amongst others. With regard to the neighborhood, “…high unemployment rates cause negative 

externalities among the employed…”
3044

 In the end, it comes down to so much more than the sole 

economic loss. If poverty is seen as lack of opportunities,
3045

 then certainly the association of 

unemployment with poverty is great. It must be stated that causal effect is hard to establish because 

unemployment is often “a marker of socioeconomic status, an indicator of poor physical or mental 

health, a proxy for chemical exposures like alcohol or cigarette smoke etc.”
3046

 However, research 

indicates effects do not fade because many are in the same boat: “For unemployed persons we cannot 

find any welfare gains owing to a social norm effect. Thus, the existence of a public bad is not more 

enjoyable the more people suffer from the public bad.”
3047

 

Adding to (or explaining part of) the negative effects of unemployment is the fact that the unemployed 

(or groups perceived to take advantage of benefits without contributing adequately and causing a strain 

on public financing) are easy to scape-goat, although the division lines run somewhat different in the 

three European case studies. While the link between unemployment and immigrants/ minorities is 

frequently made in Belgium
3048

 and the Netherlands
3049

, in the UK the ‘welfare war’
3050

 is embedded in 

the country’s problematic class divisions discussed above in part II. 

                                                                                                                                                                                     
 

3040
 Katherine W. Bauer and others, ‘Parental employment and work-family stress: associations with family food 

environments’ 75 Social science & medicine 496 (however, “Results showed that full-time employed mothers 

reported fewer family meals, less frequent encouragement of their adolescents' healthful eating, lower fruit and 

vegetable intake, and less time spent on food preparation, compared to part-time and not-employed mothers, 

after adjusting for socio-demographics.”) 

3041
 Raatikainen, Heiskanen and Heinonen. 

3042
 Raatikainen, Heiskanen and Heinonen. 

3043
 Paul R. Amato and Brett Beattie, ‘Does the unemployment rate affect the divorce rate? an analysis of state 

data 1960-2005’ 40 Social science research 705. 

3044
 Peter Schwarz, ‘Neighborhood effects of high unemployment rates: Welfare implications among different 

social groups’ 41 Journal of Socio-Economics 180.  

3045
 Sen. 

3046
 Raatikainen, Heiskanen and Heinonen. 

3047
 Schwarz. 

3048
 Cfr. Rik Daems (proposal to have the unemployed do non-renumerated work) v. Norah Karrouche (DM 

9/10/2013); Van Quickenborne in metro 7/10/2013 (we kunnen niet iedereen laten blijven die wil werken. 

Daarbij velen zouden een paar dagen werken om daarna van een uitkering te kunnen leven…) (commenting on 

the Navid Sharifi- case in defense of liberal party member Maggie De Block’s decision to deport) 

3049
 Blok, p. 254, referring to Hartog en Zorlu, 2003. (discussing the minimal economic gains associated with 

immigration in the Netherlands and the ‘incompatibility of generous welfare benefits and a non-integrated first 

generation of allochtones.’)  
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At certain times or following certain events backlash against the unemployed is sparked and 

heightened. In Belgium, the distrust towards the unemployed, and perception of widespread abuse is 

raised periodically. Unemployment is the section of social security which in the public’s opinion is 

most under threat and most of all threatens the viability of the welfare state.
3051

 Measures are then 

proposed to tighten the system (perceived as being too generous and playing in the hands of fraudulent 

people) with the limitation in time being a core call of the liberals and Flemish nationalists, 

considering Belgium is unique in not setting any time limits on unemployment benefits.
3052

  

At times, the Belgian media has been guilty of adding oil to the fire, by spreading grossly wrong and 

misleading information, e.g. by announcing ‘1 out of 2 unemployed do not bother looking for a job’ 

(the case of the misleading newspaper headlines) when in fact those numbers are taken from the last 

stage of sanctions which lead to a negative assessment of half of the unemployed who have become 

subject to the scrutiny (just a small section of the total unemployed population).
3053

 The media also has 

circulated incorrect/misleading headlines to describe incidents of fraud with unemployment 

benefits.
3054

 

The global context to all this is the soaring income inequalities,
3055

 with the Gini-coefficient (a 

standard measure of income inequality that ranges from 0 (when everybody has identical incomes) to 

1 (when all income goes to only one person); income 10% richest and 10% poorest) rising since the 

1980s. While the Gini-coefficient was an average of 0.29 in OECD countries in the mid-1980s, by the 

late 2000s it had increased by almost 10% to 0.316, with a widening gap between rich and poor not 

only showing in some of the already high inequality countries like the United States, but also in 

traditionally low-inequality Nordic countries. Currently, the average income of the richest 10% of the 

population is about nine times that of the poorest 10% – a ratio of 9 to 1. Still, the ratio in Nordic and 

many continental European countries is lower than the OECD average (0 to 1 in Italy, Japan, Korea, 

                                                                                                                                                                                     
3050

 Cfr. in the UK George Osborne’s ‘welfare war’ ‘No-one will get something for nothing’ 

3051
 http://www.deredactie.be/cm/vrtnieuws/VK14/Fact%2BCheck/2.32776?eid=1.1927684. 

3052
 Open VLD/NVA proposals to impose time restrictions on unemployment benefits. 

3053
 Slotconclusie: de stelling “één werkloze op twee zoekt niet actief naar werk” klopt niet. Op basis van cijfers 

uit het jaarrapport van de RVA berekenden we dat 1,01 procent van het totale aantal werklozen niet actief naar 

werk zoekt. (Wouter Wittevrongel van de ABVV-studiedienst corrigeerde de berekening. Hij vergeleek het 

aantal personen dat uitgesloten werd van het recht op uitkeringen na een derde gesprek met het totaal aantal 

personen dat uitgenodigd werd op een eerste, tweede én derde gesprek. Hiermee komt hij uit op een percentage 

van 7,69 procent “werkonwilligen”. Maar ook deze redenering klopt niet... Ons baserend op de cijfers van 2013, 

kunnen we het volgende zeggen: slechts 1,01 procent - en niet de helft - van het totale aantal werklozen zoekt 

niet actief naar werk. De stelling “één werkloze op twee zoekt niet actief naar werk” raakt dus kant noch wal.) 

3054
 http://www.deredactie.be/cm/vrtnieuws/VK14/Fact%2BCheck/2.32776?eid=1.1927684Betekent dit dat de 

totale gepleegde fraude stijgt? Neen. Het hoger percentage aangetroffen fraude is volgens de RVA voornamelijk 

een gevolg van sterker gerichte controles. Door datamining worden verdachte dossiers steeds sneller opgespoord. 

Het zou dus verkeerd zijn om te stellen dat de totale fraude met werkloosheidsuitkeringen rond de 30,4 procent 

zou schommelen. Over de totale gepleegde fraude kunnen geen uitspraken gedaan worden, behalve dat de 

werkelijk gepleegde fraude sterk onder de 30,4 procent aangetroffen fraude ligt. Op basis van deze gegevens 

kunnen we dus niet concluderen dat misbruik en fraude dit deel van de sociale zekerheid ondermijnen. 

3055
 See generally Wilkinson and Pickett. 

http://www.deredactie.be/cm/vrtnieuws/VK14/Fact%2BCheck/2.32776?eid=1.1927684
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and the United Kingdom; 14 to 1 in Israel, Turkey, and the United States; 27 to 1 in Mexico and 

Chile).  

Comparing the Gini-coefficient between 1985->2008 (Gini after taxes and transfers) [OECD data], 

one can note that Belgium recorded no increase; 0.29 (1995)  0.26 (2005) (comp. 0,469 before taxes 

and transfers). Belgium (as well as France and Hungary) is among the few countries in which 

inequality has not changed significantly over the past 25 years. In the Netherlands, there has been a 

slight increase: 0.260.29, while regarding the UK/US: the increase in inequality has made these 

countries amongst the most socio-economically unequal societies (United-States 0.340.-0.38 (comp. 

04,86 before taxes and transfers); UK: 0.320.34; Canada: 0.290.32).
3056

  

 

1.3. UNEMPLOYMENT INSURANCE SYSTEM COMPARED: THE 

CHALLENGES OF RESTRICTIVE AND GENEROUS BENEFIT 

SCHEMES FOR RELIGIOUS JOBSEEKERS  

 

1.3.1. Introduction: International standards of unemployment protection and the European 

jungle of social security  

 

While national laws and policies with regard to unemployment are not as such coordinated at the EU 

level, it can also be noted that there are a number of international standards of unemployment 

protection, as set out amongst others under the auspices of the ILO,
3057

 which lead to a level of 

convergence in the various national systems. 

With regard to unemployment is relevant, ILO Convention no. 168 (the Employment Promotion and 

Protection against Unemployment Convention, 1988 (No. 168) is important. This convention in its 

preamble stresses: 

“the importance of work and productive employment in any society not only because of the resources 

which they create for the community, but also because of the income which they bring to workers, the 

social role which they confer and the feeling of self-esteem which workers derive from them… to 

ensure that social security systems should provide employment assistance and economic support to 

those who are involuntarily unemployed”.  

                                                           
3056

 These numbers do not take into account the effects of the recent economic crisis: (“However we must be 

cautious, the most recent data refers to 2008, before the economic crisis ... We do not have more recent figures 

on inequality, which are necessary to know the repercussions of the economic crisis [which hurt the poor and 

some of the rich]”) 

3057
 Other treaties, including the International Covenant on Economic, Social and Cultural Rights (e.g. Articles 6 

on the rights to work and article 7 on the right to equitable conditions of work) are also relevant. For a more 

elaborate discussion, see József Hajdú, “Social Protection of the Unemployed,” X Congreso Europeo de Derecho 

del Trabajoy de la Seguridad Social, Sevilla, Spain, 2011, p. 47 et seq., available at  

http://www.tsj.gov.ve/informacion/miscelaneas/congresoeuropeo/03%20Tercera%20ponencia/300%20J%C3%9

3ZSEF%20HAJD%C3%9A.pdf 
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This Convention was only ratified by 8 countries, including Belgium since 2011 (the UK and the 

Netherlands have not ratified this Convention although they have ratified two other, older, 

unemployment conventions: Unemployment Convention, 1919 (No. 2) and Unemployment Provision 

Convention, 1934 (No. 44). These conventions which are in force in the Netherlands and the UK hold 

lower standards than the newer one Belgium is held to)  

 

Table 11: ILO Unemployment Conventions and the case study countries 

 Belgium Netherlands The UK 

Unemployment 

Convention, 1919 (No. 2)  

X (1930) X (1932) X (1921) 

Unemployment Provision 

Convention, 1934 (No. 

44) 

 X (1966) X (1936) 

The Employment 

Promotion and Protection 

against Unemployment 

Convention, 1988 (No. 

168)) 

X (2011)   

 

Being the most recent ILO Convention on unemployment, and including the most ambitious role of 

systems of this area of social protection, Convention No. 168 in Article 2 states: 

“Each Member shall take appropriate steps to co-ordinate its system of protection against 

unemployment and its employment policy. To this end, it shall seek to ensure that its system of 

protection against unemployment, and in particular the methods of providing unemployment benefit, 

contribute to the promotion of full, productive and freely chosen employment, and are not such as to 

discourage employers from offering and workers from seeking productive employment.” 

 

Article 6 of the ILO Convention holds member states to “equality of treatment for all persons 

protected, without discrimination on the basis of race, colour, sex, religion, political opinion, national 

extraction, nationality, ethnic or social origin, disability or age.”
3058

 

 

                                                           
3058

 However, “The provisions of paragraph 1 shall not prevent the adoption of special measures which are 

justified by the circumstances of identified groups under the schemes referred to in Article 12, paragraph 2, or 

are designed to meet the specific needs of categories of persons who have particular problems in the labour 

market, in particular disadvantaged groups, or the conclusion between States of bilateral or multilateral 

agreements relating to unemployment benefits on the basis of reciprocity.” See Article 6.2 ILO Convention no 

168.  
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Already apparent in its name (‘Employment Promotion and Protection against Unemployment 

Convention’), ILO Convention no. 168 gives great priority to the due promotion of productive 

employment and sees the role and importance of social security in that light (social security is thus 

seen as one way to promote full employment): 

“Each Member shall declare as a priority objective a policy designed to promote full, productive and 

freely chosen employment by all appropriate means, including social security. Such means should 

include, inter alia, employment services, vocational training and vocational guidance.”
3059

 

 

This reflects the idea that in an ‘active welfare state’, the unemployed must be duly ‘activated’ in their 

search for suitable employment, with responsibilities adding to unemployment rights.
3060

  

Further, to encourage employment prospects for ‘identified categories of disadvantaged persons’ 

(listing the examples of: women, young workers, disabled persons, older workers, the long-term 

unemployed, migrant workers lawfully resident in the country and workers affected by structural 

change), Member states are encouraged to provide additional employment assistance, or to set up 

special national programmes for additional job opportunities.
3061

 

 

Benefits themselves should be set so as “to avoid creating disincentives either to work or to 

employment creation,” although the level should generally “guarantee [a] healthy and reasonable 

living conditions in accordance with national standards.”
3062

 

Sanctions in the form of refusal, withdrawal, suspension or reduction of benefits are possible in a 

number of cases, including when ‘the person concerned had deliberately contributed to his or her own 

dismissal’, when he or she has ‘left employment voluntarily without just cause
 
,’ and ‘failed without 

just cause to use the facilities available for placement, vocational guidance, training, retraining or 

redeployment in suitable work
 
.’

3063
 The same applies when ‘the person concerned refuses to accept 

suitable employment.’
3064

 For this latter situation, suitability of employment must be assessed, in 

particular ‘account shall be taken, … under prescribed conditions and to an appropriate extent, of the 

age of unemployed persons, their length of service in their former occupation, their acquired 

experience, the length of their period of unemployment, the labour market situation, the impact of the 

                                                           
3059

  Article 7 ILO Convention no. 168. 

3060
 See Phd project Ellen Van Grunderbeek at the KULeuven, ‘Werkloosheid en arbeidsbemiddeling: een 

spanningsveld tussen rechten en verplichtingen’. 

3061
  Article 8 ILO Convention no. 168. “Each Member shall specify, in its reports under article 22 of the 

Constitution of the International Labour Organisation, the categories of persons for whom it undertakes to 

promote employment programmes.” Article 8. 2. 

3062
 Article 14 and 16 ILO Convention no. 168. 

3063
 Article 20 (b), (c) and (f) ILO Convention no. 168. 

3064
 Article 21.1 ILO Convention no. 168. 
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employment in question on their personal and family situation...’
3065

 Thus while the Convention does 

not explicitly require the taking into account of religion or belief of an unemployed person in assessing 

suitability of employment, the text certainly is broad enough for such to be the case. Other arguments, 

based on freedom of religion and non-discrimination on the basis of religion or belief contribute to the 

argument that suitability of employment requires the state to consider the role of religious beliefs and 

practices to some extent, so that a person is not doubly penalized by being excluded from the labour 

market because of their beliefs or practices and also denied benefits which would guarantee a 

(temporary) level of quality of life. 

In the case of such refusal, withdrawal, suspension or reduction of benefits, the state is to foresee a 

procedure of complaint to ‘the body administering the benefit scheme and to appeal thereafter to an 

independent body.’
3066

 

 

1.3.2. The changing face of the welfare state and the unemployment benefit system 

 

Most welfare states were developed post-World War II,
3067

 with the characteristics of the then-existing 

labour force mandating various features of the social protection mechanisms including in the area of 

unemployment compensation. Social conditions, and the make-up of the working force, have however 

substantially altered since then, and recent years have been marked in almost all jurisdictions by 

attempts to reform to catch up to social changes, for instance by moving away from arrangements 

which presume a white, male sole breadwinner as being the norm of the standard employee. Other 

forms of diversity of the work force, including religious diversity as a new development, should be 

taken into account when considering reforms. Some have made the link between increased 

immigration and the (urgent) need for reform arguing that “European welfare benefits have 

encouraged a culture of welfare dependency in many families of immigrant origin, and hindered the 

kind of work-based integration that one sees with immigrants to the United States.”
3068

  

One of the main developments in the area of unemployment protection can be said to exist in the 

conversion of the idea of a ‘safety net’ into a ‘springboard’, with the increasing role of activation 

policies tailored to the unemployed. 

                                                           
3065

 Article 21.2 ILO Convention no. 168. 

3066
 Article 27 ILO Convention no. 168. Persons must be promptly be informed in writing about the available 

procedures.  

3067
 While in Nordic countries the origins of present-day social security systems go back to the end of the 19

th
 

Century and beginning 20
th

 Century, in most EU member states including Belgium, the Netherlands and the UK, 

the welfare state was established after World War II (with some exceptions only later, as late as late 1970s in 

Spain and post-1989 for the former soviet-union/ newest member states).  

3068
 Timothy Garton Ash, ‘Germans, More or Less’ The New York Review of Books  

<https://www.readability.com/articles/950irmmw > , p. 4 (“[Thilo Sarrazin, author of Germany Abolishes Itself  

(2010)] combines this, however, with an idiosyncratic concern to demonstrate that one can live perfectly well on 

the basic German social security benefit.”) 
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There is no single European social model, there is some EU wide coordination set up to optimize free 

market mechanisms but the key word in this area remains subsidiarity. Also in the area of social 

security and unemployment, country systems have certain singularities.
3069

 Indeed, it has been said 

that “The unemployment benefit system of the EU Member States differ significantly in terms of their 

basic characteristics…due to factors such as the history and culture of industrial relations, the nature of 

social dialogue, and tripartism and culture concerning the role of the state.”
3070

 Yet, despite what 

Danny Pieters refers to as “the European jungle of social security systems”
3071

, Europe is said to be 

home to various models with various characteristics and approaches in this area. These ‘European 

social/welfare models’ (as opposed to the system in the U.S.) which Pieters notes “few are able to 

define”
3072

 are:  

• The Nordic model (in place in the Netherlands, and also in Denmark, Finland, 

Norway, Sweden); 

• The Continental model (in place in Belgium, and also in Austria, France, Germany 

and Luxembourg);  

• The Anglo-Saxon model (in place in Great Britain, and also in Ireland);  

• The Mediterranean model (in place in Greece, Italy, Portugal and Spain). 

In the area of unemployment benefit systems, there are various differences between what is in place in 

the various member states, but there are also ‘core similarities’, with some of the common 

characteristics being:
3073

  

• the duality of the system, comprising of insurance on the one hand and assistance 

on the other hand;  

• the way of funding and calculating unemployment benefits;  

• the basic eligibility criteria;  

• the development and importance of active labour market policies within the 

unemployment benefit system;  

                                                           
3069 

It can be noted that ECtHR case law accepts a large leeway to set conditions for eligibility of benefits. See 

ECtHR, Schuitemaker v. the Netherlands, App. no. 15906/08), Inadmissibility decision, 4 May 2010 (the 

applicant was a philosopher by profession who had been unemployed and in receipt of benefits since 1983. In 

2004, legislation changed so that she had to accept to take up any “generally accepted” employment or otherwise 

face reduction in benefits. She argued this was in breach of Article 4 (compelling a person to perform forced or 

compulsory labour), but lost her case with her application considered manifestly ill-founded. The ECtHR held 

that where a State introduces a system of social security, it was fully entitled to lay down conditions for persons 

wishing to receive benefits. In particular, a condition to the effect that a person must make demonstrable efforts 

in order to obtain and take up generally accepted employment could not be considered unreasonable.) 

3070 
Commission, Industrial Relations in Europe 2012, p. 183. 

3071
 Danny Pieters, The Social Security Systems of the Member States of the European Union (Intersentia 2002), 

p. xiii. 

3072
 Pieters, The Social Security Systems of the Member States of the European Union, p.vi. 

3073
 Eurofound 2007, referred to in Commission, Industrial Relations in Europe 2012, p. 185. 
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• some administrative arrangements (e.g. unemployment insurance systems 

administered by government departments or in the form of self-governing 

institutions managed
3074

 by tripartite representatives of insured workers, 

employers and the government).
3075

 

 

The table below shows in schematic form the structure and main characteristics of unemployment 

benefit systems in EU member states
3076

  

 

Table 12: Structure and main characteristics of unemployment benefit systems in EU member states 

 Countries  Funding Main qualifying 

conditions  

Benefits  

Unemployment 

insurance 

All MS Contributions from 

employers; often 

also employees; 

often topped by 

government 

payments 

Involuntary 

employment-

employment 

record-actively 

looking for work 

Earnings-related
3077

  

Unemployment 

assistance  

Various MS 

including 

UK/NL
3078

 

 

Contributions from 

employer and 

employee and/or 

government 

payments 

Unemployment 

insurance expired 

or not eligible for it 

–(often) a short 

employment record 

–actively looking 

for work 

Social minimum, 

partly means-tested 

Social assistance All except EL and 

IT 

Taxes Unemployment 

insurance expired 

of not eligible for it 

– (for most 

categories of 

claimants) actively 

looking for work 

Social minimum; 

comprehensively 

means-tested 

                                                           
3074

 This is the so-called ‘Ghent system’ in place in Nordic countries where trade unions act as administrators of 

government-subsidized unemployment insurance funds.. Belgium has a hybrid system when it comes to 

administration of unemployment benefits system with the government and trade unions having particular 

functions in that administration. Commission, Industrial Relations in Europe 2012, p. 185. 

3075
 See Eurofound 2007, referred to in Commission, Industrial Relations in Europe 2012, p. 185. 

3076
 Commission, Industrial Relations in Europe 2012, p. 184; see sources cited. 

3077
 JB/JCA in England and Wales, however, is not income-related. 

3078
 NL UA arrangement timed out after 2003/follow-up benefit abolished) 
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There is no generally agreed upon definition of social security and what countries understand under 

that term differs, but the IL Convention nr. 102 contains a list of risks to be addressed (this includes 

unemployment) and thus a minimum standard of social security.
3079

 Further, Pieters notes that “there is 

no country in the European union which only has one social security scheme; there are always a 

number, sometimes even more than a hundred social security schemes co-existing within the borders 

of a single country. Often there appears to be as many social security schemes as there are 

corresponding administrative bodies, rather than the opposite, which would perhaps be more 

logical.”
3080

  

Unemployment benefits may be seen as a separate branch of social security, but under some systems it 

may not be considered as part of social security.
3081

 The same goes for social assistance providing a 

minimum means of subsistence (covering ‘the risk of need’) as this is sometimes included under the 

social security concept and sometimes not.  

 

When one talks of social security in an EU context, one must address the ‘open method of 

coordination’ (OMC), which refers to “a systematic method of spreading best practices which aims at 

achieving greater convergence towards set goals, while respecting national diversity.”
3082

 This OMC 

oversees the modernization of social protection in the various EU countries, and so it would serve to 

mainstream the various reforms being undertaken in this area. OMC sets policy objectives and 

benchmarks, and evaluates social protection systems based on periodic monitoring. 

As is known, the economic crisis of the 1970s put great pressure on countries’ social security systems 

and made people realize that the old system was not fitted to deal with the challenges of a greatly 

changing society; consequently, a process of research and reform took afoot in the various EU 

Member States. Pieters notes that especially since the emergence of the EU, the EMU national policy 

makers “have for some years now been paying increasing attention to the social security systems of 

other Member States….the interest in foreign social security systems has gained momentum.”
3083

 

                                                           
3079

 See also, EEC nr. 1408/71, concurring with this standard. 

3080
 Pieters, The Social Security Systems of the Member States of the European Union, p. x. 

3081
 Pieters, The Social Security Systems of the Member States of the European Union, p. viii. There are large 

differences in countries between the social security schemes “for civil servants as compared to employees; the 

social security of civil servants is often closely connected with administrative law though (p. ix), so these will 

not be included unless they fall under the general schemes (as well). It can be started that unlike other branches 

of social security law which protect against physiological risks such as illness, accidents and death, 

unemployment insurance protects against a risk of another nature, namely an economic risk. 

3082
 Pieters, The Social Security Systems of the Member States of the European Union, p. v. 

3083
 Pieters, The Social Security Systems of the Member States of the European Union, p. v. 
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Thus, this is an area where basic comparative research should have been done, in part as necessity for 

the proper operation of the OMC, but it is the result of relatively recent research.
3084

  

In the context of the call for the protection of the ‘European Social Model’, and the OMC, a thorough 

understanding of the various national social security systems is paramount before one can fully 

‘evaluate’ and be inspired by alternative models and contemporary solutions.  

Various differences between the respective national social security systems relate to: the concepts and 

sources of social security law (including constitutional provisions and fundamental rights); the 

relevant administrative organisation (‘the bodies charged with supervision, advice, and policy 

development; institutions charged with the actual administration of the social security schemes’); the 

personal scope of application (which persons are potentially eligible for benefits; usual distinctions: 

universal insurance schemes versus employee insurance schemes; obligatory versus voluntary 

insurance); risks and benefits (the social risks which are covered and the benefits payable upon the 

materialization of these risks; includes unemployment; benefit levels); financing; and judicial review 

(legal procedures through which citizens can realize their rights to social security benefits).
3085

 

 

While an exhaustive analysis and exploration of these features would be insightful, the purpose of this 

chapter is not a general comparison of the social security systems/unemployment benefits systems of 

Belgium, the Netherlands and the UK,
3086

 but rather the comparison of a specific theme, namely the 

role that religious fervor and needs/demands of the unemployed play in the awarding (or not) of 

unemployment (and in some cases assistance) benefits in these States. For this reason, only some of 

these aspects –those considered most relevant for the understanding of the case law regarding the 

position of religion or belief under unemployment benefits system- will be discussed and a modest 

sketch of the applicable unemployment system should suffice to understand the context in this 

specialist area.
3087

  

 

1.3.3. Unemployment insurance 101 in Belgium 

Concepts and sources  

                                                           
3084

 That is, in the last two decades; Pieters notes that in 1990 there were (in addition to various reference works 

on comparative social security law) the so-called ‘Comparative tables’: MISSOC’ published every two years by 

the European Commission which highlighted differences between certain aspects the national systems; but “one 

cannot derive a general insight into the structure of the social security from them”. It is in this context that Danny 

Pieters decided to write his 1992 (revised 1993, 1997) book Introduction to the Social Security Law of the 

Member States of the European Union. 

3085
 following Pieters’ structure to describe the various systems. Also relevant when discussing social security 

issues (as well as employment issues) besides the legal norms are: demographic situations, economics in the 

country, sociological aspects. 

3086
 see Pieters, The Social Security Systems of the Member States of the European Union, and earlier books, for 

such comparative exercise. 

3087
 This is based on Pieters, The Social Security Systems of the Member States of the European Union, p. v. 
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While Belgium is home to a multilayered/multi-level (welfare) state,
3088

 this is of yet not relevant for 

unemployment benefits system which has remained an exclusive federal competency, with the 

solidarity circle being the whole Belgian territory.
3089

 As of 2014, the Belgian social security applies to 

the whole of Belgium; however, “the unitary character of Belgian social security is nowadays 

increasingly challenged” and very likely new federalization waves will affect this in the future.
3090

 The 

reasons for the regionalization of schemes (would) lie less in a priori advantages or disadvantages for 

social protection at the regional level, but rather have to do mainly with political reasons and potential 

economic and governance reasons.
3091

 

 

Under Belgian statutory social security law,
3092

 social insurance and social assistance are distinguished 

from one another, with the former having a ‘professional character’ meaning there are different 

schemes for various professional groups.
3093

 Employees and the self-employed have their own separate 

insurance schemes, the latter being much less developed. Only the scheme for employees (not the self-

employed) provides coverage in case of unemployment. Social insurance schemes can be benefits 

supplementing income such as child allowances, or form income wage maintenance benefits such as 

the case of unemployment. Under assistance schemes there is a subsistence minimum 

(bestaansminimum). 

Since 1995, the Belgian constitution guarantees a set of social fundamental rights, besides the right to 

free access to education. The new article 23 reads: 

“(1) Everyone has the right to lead a life in conformity with human dignity. 

                                                           
3088

 On the multi-layered welfare state, see Bea Cantillon, Patricia Popelier, Ninke Mussche (eds.), De gelaagde 

welvaartsstaat: Naar een Vlaamse sociale bescherming in België en Europa? Antwerpen: Intersentia, 2010; Bea 

Cantillon, Patricia Popelier, Ninke Mussche (Eds.), Social Federalism: The Creation of a Layered Welfare State, 

the Belgian Case. Cambridge: Intersentia, 2011. The federal state has exclusive powers in social security but in 

1999 the Flemish health care insurance scheme was created for the regional level because this was qualified as 

‘assistance to persons’, some of the scheme’s arrangements considered contrary to EU law, see Case C-212/06, 

Walloon Government v. Flemish Government. 

3089
 However, employment policy is attributed to the Regions and the activation policies (arbeidsbemiddeling) 

are handled by regional government organisations: VDAB (Flanders)/Actiris (Brussels)/Forem (Wallonia)/ADG 

(Germans-speaking community). 

3090
 See Pieters, The Social Security Systems of the Member States of the European Union, p. 32. In particular 

family benefits and health care schemes, which have now been regionalized. 

3091
 See Herman Van Goethem, 'Belgium-challenging the concept of a national social security. A short history of 

national partition. ’ in Bea Cantillon, Patricia Popelier and Ninke Mussche (eds), Social Federalism: the creation 

of a layered welfare state The Belgian case (Intersentia 2011). (noting that for a long time the Flemish region 

was much poorer than the French-speaking part of Belgium, with Flemish culture and language being treated as 

inferior: “The reversal of economic success after the Second World War led to Flemish self-consciousness. This 

sensitive heritage has an important impact on the Flemish desire to have regional social security… the internal 

Belgian discussion on regional social security has more to do with the reluctance to transfer sums to “the others” 

than with advantages of regional organization of social security.”) 

3092
 Extra-legal social security benefits are not discussed here. 

3093
 Pieters, The Social Security Systems of the Member States of the European Union, p. 21. 
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(2) To this end, the laws, decrees, and rulings alluded to in Article 134 guarantee, taking into account 

corresponding obligations, economic, social, and cultural rights, and determine the conditions for 

exercising them. 

(3) These rights include notably: 

1) the right to employment and to the free choice of a professional activity in the framework of a 

general employment policy, aimed amongst others at ensuring a level of employment that is as stable 

and high as possible, the right to fair terms of employment and to fair remuneration, as well as the right 

to information, consultation and collective negotiation; 

2) the right to social security, to health care and to social, medical, and legal aid; 

3) the right to have decent accommodation; 

4) the right to enjoy the protection of a healthy environment; 

5) the right to enjoy cultural and social fulfillment.”
3094

 

 

In Belgium, there is no basic law on unemployment insurance (the only branch of social security law 

for which there is no basic law
3095

), which is organized under the Royal Decree of 25 November 1991 

and the Ministerial Decree of 26 November 1991. 

 

Administrative organisation 

The administration of social security in Belgium is quite complex, with an important role for 

functionally decentralized ‘parastatal’ organisations. We will limit ourselves to discussion of the 

administration of unemployment benefits: The National Employment Office (Rijksdienst voor 

Arbeidsvoorziening/ RVA) makes the actual decisions to award benefits and also to adopt sanctions 

against applicants.
3096

  

 

Risks and benefits  

In order to be entitled to benefits, a number of conditions have to be met: the beneficiary must be 

younger than the pensionable age and must have worked as an employee for a number of days based 

on his age during the relevant period. In addition the beneficiary must meet certain entitlement 

conditions: he must be unemployed without a wage (‘zonder loon en werk zijn’), be involuntarily 

unemployed (‘onvrijwillig werkloos zijn’), be looking for work and thus be available for the labour 

                                                           
3094

 Translation provided in Pieters, The Social Security Systems of the Member States of the European Union, p. 

22. 

3095
 Jef Van Langendonck and Johan Put, Handboek Sociale Zekerheidsrecht, p. 567. Also unemployment falls 

under the competency of the Minister for Employment and not the Minister for Social Affairs unlike the other 

branches of social security. 

 

3096
 Pieters, The Social Security Systems of the Member States of the European Union, p. 25. “unemployment 

funds set up by three trade unions act as co-operating bodies, with, for those who do not want to affiliate to one 

of them, the Auxiliary Fund for unemployment benefits of the RVA.” 
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market: ‘beschikbaar zijn voor de arbeidsmarkt’) (and registered as such with an employment agency 

such as the VDAB), be willing to accept suitable employment, be capable of work, and subject oneself 

to periodic control.
3097

  

Sanctions such as refusal/exclusion, suspension or decrease in the amount of benefits can apply in case 

an unemployed person does not meet these conditions. Non-availability for the labour market carries 

higher sanction than (one-off) refusal to accept suitable work. Notably, following Cour de Cassation 

jurisprudence religious conscience or practices can form a just cause for refusal of work, since the 

position in question is then considered not to be ‘suitable.’
3098

 For religiously pious employees some 

issues that have come up are discussions whether they are in fact involuntarily unemployed and 

willing to accept suitable employment.  

Under the Royal Decree of 25 November 1991, the Cour de Cassation has held that the listed criteria 

for assessing the suitability of a position were not exhaustive, there may be other criteria relevant, the 

only difference being that the listed criteria are binding and must be taken into account. This means 

that religious objections made by the unemployed, even when not listed, can form such criteria to take 

into account to assess whether the position involved was in fact a suitable employment.
3099

 A position 

which makes impossible or disproportionately hinders the practice of a religion by worship and by 

practical application of the doctrine and observing religious norms; the court assumes a moral 

compulsion (morele dwang) on the unemployed.
3100

  

 

Benefits 

One unique feature of the Belgian unemployment insurance system is the fact that no time limit is in 

place on the enjoyment of Belgian unemployment benefits. The unemployed can be excluded by way 

of sanction though, e.g. “when the duration of their unemployment appears abnormally long.”
3101

 The 

lack of a time limit may explain the existence of some case law decisions disputing sanctions 

                                                           
3097

 Pieters, The Social Security Systems of the Member States of the European Union, p. 35. There is also a flat-

rate waiting benefit for those who have stopped their studies and are younger than thirty years old but do not 

meet the conditions for unemployment benefits because they have not performed a sufficient number of days 

work. There are unemployment benefits (werkloosheidsuitkering), waiting benefits (wachtuitkering), bridging 

benefits (overbruggingsuitkeringen) and interruption benefits (onderbrekingsuitkeringen). 

3098
 Cour de cassation jurisprudence. 

3099
 See Cass. 28 March 1973, Arr. Cass. 1973, 761; Cass. 30 January 1984, Arr. Cass. 1983-84, 643. Even under 

the older Royal Decree of 20 December 1963 it was held the set out criteria were not exhaustive and religious 

objections could form legitimate reasons for refusal of employment, see Labour Court of Appeal Ghent, section 

Bruges, 24 April 1998, A.R. 96/373 (RVA v. Vanexem). 

3100
 See Labour Court of Appeal Ghent, section Bruges, 24 April 1998, A.R. 96/373 (RVA v. Vanexem). 

3101
  Pieters, The Social Security Systems of the Member States of the European Union, p. 35. “long-term 

unemployed persons are obliged, other job seekers have the possibility, to register for work with the local 

employment agencies (plaatselijke werkgelegenheidsagentschap, P.W.A.). These agencies may provide them 

with jobs not belonging to the regular labour market (e.g. household related services, gardening,…) The 

unemployed performing such tasks receives a supplement on top of his unemployment benefit.” (p. 37) 
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discussed below: in other countries the benefits may have faded out after time, and the issue may 

never arise. 

There are proportionately more ‘long term unemployed’ (langdurig werklozen) amongst ethnic 

minorities in Belgium. For instance, in 2008, amongst the active segment of the non-EU foreigners the 

long-term unemployment rate was 11.9% while it was only 3% for the population holding Belgian 

nationality. 
3102

 

 

Unemployment benefits amount to 65% of the last salary for the first three months, for the next 9 

months that becomes 60% of the last salary and after a period there is an applicable set minimum 

amount (953-1134 euros). The level of benefits in Belgium is also linked to the index of consumer 

prices, although this has been subject of intensive debate in the midst of the economic crisis. 

 

Judicial review 

Disputes between insured employees and the administrative organisations (the RVA in case of 

unemployment benefits),
 3103

 for instance following a decisions by the RVA to refuse, withdraw, 

suspend or reduce benefits, can be appealed first to the agency adopting the administrative sanctions 

itself and after that to the Labour tribunal (arbeidsrechtbanken) (in first instance) and the Labour court 

of Appeal (arbeidshoven) (in further appeal). Cassation is possible on points of law to the Court of 

Cassation (Hof van Cassatie). These are the same courts which decide in employment disputes, sitting 

in the same composition: one professional magistrate (appointed for life) and two laymen, one 

representing employees, one representing employers.
3104

 In principle appeal to labour court has to be 

entered within 3 months after the litigious decision. This is in contrast to the Netherlands and the UK, 

where administrative procedures are in place in such case.  

 

1.3.4. Unemployment insurance 101 in the Netherlands 

Concepts and sources  

While “no formal concept of social security law has been defined” in the Netherlands, similar to 

Belgium and Great Britain, two types of social security schemes exist: social insurances and social 

                                                           
3102

 Immigratie in België: aantallen, stromen en arbeidsmarkt (De). Rapport 2010 aan het SOPEMI (OESO) 

(numbers for 2008), p. 31. For persons born outside the EU the number was 10.9%, thus only slightly better than 

for those holding a non-EU nationality.  

3103
 The same applies to disputes concerning assistance schemes. In social security litigation, the litigation costs 

are born by the social security administration even if the applicant loses the case. 

3104
 With regard to disputes involving the self-employed, the composition is different and consists of re two 

professional magistrates and one layman appointed on the nomination of the professional organisations for the 

self-employed. The constitution of the court is also different in case the dispute is about disability allowances. 

See [Fransen et al] for critique of the composition of the court with regard to social security cases: includes a 

layman representing the employer while the employer is not involved in the dispute. 
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provisions (the most important of the latter being social assistance).
3105

 Social insurance is again 

divided in general insurance schemes (covering the risk of death, old age and medical insurance; 

volksverzekeringen) and specifically employee insurance schemes (unemployment and incapacity for 

work; werknemersverzekeringen). The employee insurance schemes in the Netherlands do not only 

cover private sector employees, but public sector workers as well.
3106

 

 

 The right to social security is laid down in Article 20 of the Dutch Constitution (of 1983) 

(fundamental social rights).
3107

  

 

The Unemployment Benefits Act: Werkloosheidswet-WW is the basic law setting out conditions in this 

area.
3108

 Besides regulations, the importance of case law is also apparent in some areas “not only due 

to the complexity of social security law, but also to the fact that the legislator has sometimes 

deliberately adopted ‘open’ concepts –such as e.g. ‘suitable work’, the application of which is, as it 

were, delegated to the judiciary.”
3109

 Under article 24.3., suitable employment is considered to be “all 

employment which is suited to the powers and abilities of the employee, unless he cannot be required 

to accept this for reasons related to physical, spiritual/ mental or social conditions.”
3110

 

The person has to be capable and willing to accept (suitable) employment, and the requirement to be 

flexible increases the longer one is on unemployment: “if after half a year you cannot find a job on 

your training, experience or salary level, you have to apply for lower level positions. …If you are 

unemployed for longer than a year, you have to accept all employment.”
3111

 

In addition, the Wet werk en bijstand (WWB) foresees assistance payments, relevant for those who are 

ineligible for unemployment benefits or who have timed out of those unemployment benefits, thus 

                                                           
3105

 The difference is how these are financed: through contributions or with general taxation/the budget. (but 

social insurance also benefits from government subsidies) Also, “In the last decade, there has been a shift away 

from public social security. In the Netherlands, privatization of social security is manifest in the fields of 

sickness, long-term handicap for work and death.” (p. 247-8)  

3106
 “Under the employee insurance schemes, one is compulsory insured when one is working on a contract of 

employment or as a civil servant…a contract of employment is a relationship between the employee and the 

employer that is characterized by three criteria: (1) personal service, (2) wage as compensation for the work that 

has been done and (3) subordination of the employee to the authority of the employer. ..The same criteria apply 

to the relationship of civil servants.” See p. 247. 

3107
 The legal significance of this provision is disputes s since according to Article 120 of the Dutch constitution, 

the judiciary is not allowed to review the contents of acts of Parliament on their compatibility with the 

constitution, so that these and other fundamental rights set out in the Constitution cannot be invoked in court to 

challenge adverse administrative decisions. p. 248 

3108
 As far as social assistance, the National Social Assistance Act (Algemene bijstandswet) is the basic law. 

3109
  Pieters, The Social Security Systems of the Member States of the European Union, p. 249. 

3110
 Ibid. article 24.3 of the WW. 

3111
 “Als u na weer een halfjaar nog geen baan heeft gevonden, dan moet u ook op functies solliciteren die weer 

een niveau lager zijn ingeschaald. Bent u langer dan een jaar werkloos, dan moet u zelfs alle arbeid accepteren.” 

http://www.judex.nl/rechtsgebied/uitkeringen_%26_sociale_zekerheid/werkloosheidswet/veelgesteldevragen. 



 722 
 

offering a second layer of safety net. Under article 9 of the WWB, such public benefits require 

beneficiaries to make assisted efforts to integrate themselves in the job market; in fact, beneficiaries 

who have such duty must work towards and accept any ‘generally acceptable employment’.
3112

 

  

 The Netherlands is said to be the only country in the EU
3113

 which has foreseen provisions for persons 

who have conscientious objections against insurance in general and consequently against the 

obligatory social insurance (‘gemoedsbezwaarden’).
3114

 This conscientious objector group (‘a group 

not exceeding more than 5000 people’) is officially recognized and accommodated, and under the 

WW upon request exempted from paying contributions.
3115

  

 

Administrative organisation 

Employee insurance schemes are administered by the Institute for Employee Insurance Schemes 

(Uitvoeringsinstituut werknemersverzekeringen; UWV).
3116

 There is increasing emphasis on the 

importance of reintegration (rehabilitation), a task which is carried out by specialized private 

organisations (but with the responsibility lying with the Institute for Employee Insurance Schemes.) 

The administrative body assists in the re-entering of the labour market, controlling the specialized 

institutions which carry out the reintegration activities. 

 

Alongside the Institute for Employee Insurance Schemes, the Central Organisation for Work and 

Income (Centrale organisatie werk en inkomen) operates, through 130 regional offices, the so-called 

Centres for Work and Income (Centra voor werk en inkomen): 

“These Centres embody the ‘one counter concept’. The Centres are both Job Centre and agency where 

the unemployed and people needing social assistance must submit their requests for social security 

benefits. The integration of “work and income functions” is new. The Centres assess what these 

                                                           
3112

 Exemptions are foreseen for single parents of young children and people with other urgent needs, but 

religious objections are not explicitly mentioned as justifying refusal of employment, rather the issue will be 

whether the practice in question in fact hinders the obtaining of generally acceptable employment. 

3113
 In the U.S. and Canada, there are also accommodative provisions to exempt people with religious objections 

against social insurance. http://nl.wikipedia.org/wiki/Gemoedsbezwaard. 

3114
 In particular, the constituents of the political party de Staatkundig Gereformeerde Partij (SGP)would hold 

such objections against insurance, as well as vaccinations and even anti-conception. See 

http://nl.wikipedia.org/wiki/Gemoedsbezwaard. (5000adults, about 0.07% of the population, are said to be such 

conscientious objectors).  

3115
 See article 19.1.j of the WW (referring to article 64 of the Act Financing of Social insurance); Pieters, The 

Social Security Systems of the Member States of the European Union, p. 254. “Sometimes, wage or income tax 

has to be paid instead. Broadly speaking, the conscientious objector is not entitled to benefits and if he is, he will 

most likely abstain from claiming them. Under the Old Age Pensions Act, a special old age benefit is available to 

them.” A person has to be officially recognized as a conscientious objector, by the Sociale Verzekeringsbank 

(SVB); see SVB, ‘Wat als u gemoedsbezwaard bent’, http://www.svb.nl/Images/3293NX.pdf.  

3116
 Article 98-110 of the WW. 

http://nl.wikipedia.org/wiki/Gemoedsbezwaard
http://nl.wikipedia.org/wiki/Gemoedsbezwaard
http://www.svb.nl/Images/3293NX.pdf
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claimants need in the field of reintegration (training, counseling). The idea behind this is that 

(re)entering the labour market has priority over the granting of income benefits.”
3117

  

 

Benefits 

In the Netherlands, unemployment insurance benefits (WW-uitkering) are subject to set time limits (3 

months to a maximum of 38 months-i.e. 3 years and 2 months).
3118

 The amount of benefits is 75% of 

the last salary for the first 2 months, and then from the third month 70% of the previously earned wage 

(subject to a daily maximum
3119

),
3120

 thus (potentially) amounting to a rather generous system.
3121

 

A person must have an employment history, having worked at least 26 weeks in the 36 weeks 

preceding the application for unemployment benefits to be eligible for 3 months of benefits. The 

longer time limit requires a longer employment history: the unemployed person has to have worked 4 

years in the last 5 years. In that case the number of years one has worked corresponds to the number of 

months one is entitled to benefits: e.g. an employment history of 7 years gives rise to 7 months of 

unemployment benefits. The maximum time period for unemployment benefits is 38 months. 

Once the time for unemployment benefits runs out, the person who has not yet found alternative 

employment must look to different benefits, such as (means-tested) social assistance benefits. This 

relatively short time line, requiring substantial employment history, together with strict demands on 

long-term unemployed to accept any (suitable) employment after one year explains the dearth of cases 

in the Netherlands (unlike Belgium) where unemployment disputes revolve around religious 

objections or refusal to accept suitable employment for reasons related to religion or belief. Similar 

issues as raised in Belgium under the unemployment benefits system are conversely raised with regard 

to assistance payments. 

 

Judicial review 

In case of complaints or disputes in social security cases, prior to lodging a judicial complaint, the 

complainant must ask the administrative authority to review/reconsider the decision (with an oral 

                                                           
3117

 Pieters, The Social Security Systems of the Member States of the European Union, p. 250. The municipalities 

are the implementing bodies of the majority of the social provisions... Requests for (general) social assistance, 

however, have to be submitted to the regional Centres for Work and Income. They send the requests to the local 

community.   

3118
 See articles 42-43 of the WW. 

3119
 De maximale WW-uitkering bedraagt (vanaf maand drie) ongeveer 2.540 euro bruto per vier weken 

(exclusief vakantiegeld); 

http://www.judex.nl/rechtsgebied/uitkeringen_%26_sociale_zekerheid/werkloosheidswet/veelgesteldevragen 

3120
 http://www.uwv.nl/particulieren/ik_ben_werkloos/ik_word_werkloos/hoe_hoog_is_een_ww_uitkering.aspx; 

Article 44-55 of the WW. 

3121
 There is also a social minimum; in case the calculation end s up lower than this social minimum the WW-

uitkering is substituted. 

http://www.uwv.nl/particulieren/ik_ben_werkloos/ik_word_werkloos/hoe_hoog_is_een_ww_uitkering.aspx
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hearing taking place).Then, administrative courts -separate from labour courts which handle labour 

disputes- are competent over social security disputes: 

“In the Dutch judicial system, there is no court specialized in both labour law and social security law. In 

the field of social security law, two different administrative courts operate: for appeals concerning the 

right to social security benefits for the employee insurance schemes, the District Court (rechtbank; 

single judge), Department of Administrative law is competent as a first instance judge. The second 

instance is the Central Court of Appeal (Centrale Raad van Beroep;
3122

 three judge section), and then to 

the Supreme Court (Hoge Raad). It is noteworthy that all these courts have professional judges which 

are appointed for life (thus not representatives of labour unions/employer organisations).”
3123

 

 

 

1.3.5. Unemployment insurance 101 in Great Britain/England and Wales 

Concepts and sources  

In social security legislation, the reference is mainly to Great Britain, comprising of England, Wales 

and Scotland.
3124

  

Relevant sources are statutes-‘regulations’ (enacted by the Secretary of State pursuant specific 

delegation powers laid down in the statutes) and case law (clarifying uncertain legal concepts). 

Both employees and self-employed people are compulsory insured for contributory benefits, but the 

insurance scheme for unemployment is only in place for employees (‘an employee is a person who is 

gainfully employed on the basis of an apprenticeship or a contract of employment.’-case law 

elaborates on certain factors e.g. the existence of work supervision) 

 

Administrative organisation 

The administration of social security schemes which provide cash benefits in Great Britain lies almost 

exclusively with the Department for Work and Pensions (DWP) (under the authority of a Secretary of 

State). (created in 2001 after merger of Department of Social Security and the Employment Service).  

Operational tasks within DWP are undertaken by separate executive bodies called ‘Next Steps 

Services’ which notably include Jobcentre Plus. Jobcentre Plus delivers services through some 500 

local offices in 125 districts. There are also ‘One Stop Services’ which allow beneficiaries to access 

and claim various benefits from a single point of entry.  

In Great Britain, social security benefit schemes providing cash benefits under the competence of the 

Department for Work and Pensions (DWP) may be divided into three categories: 

                                                           
3122

 Or: Central Appeals Tribunal, as we refer to it. 

3123
 Pieters, The Social Security Systems of the Member States of the European Union, p. 249. 

3124
 Northern Ireland and other parts of the UK fall outside the territorial scope of British social security law. But 

legislation applicable in Northern Ireland appears identical in nearly all respects. The Jobseekers Act 1995 

applies to England, Wales and Scotland. 
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-contributory benefits, which include benefits to cover the risk of unemployment 

-non-contributory benefits, financed from general taxation 

-means-tested benefits, also financed from general taxation, but subject to a means-test; income 

support and income-based jobseeker’s allowance. 

 

Benefits 

In Great Britain, unemployment benefits are the ‘Jobseeker’s benefits’* (JB) and the ‘jobseeker’s 

allowance’ (JCA).
3125

 JB is contribution-based , payable when contribution entitlement conditions are 

met, (a social insurance scheme) until 182 days (maximum of 26 weeks) according to age (under 

18;18-24; 25 and over) (* JB and 5 other benefits gradually replaced by ‘Universal credit’ starting Oct. 

2013-2017). However, if the maximum period for the contribution-based allowance is exhausted or the 

conditions were never met, an income-based jobseeker’s allowance may be paid if income and savings 

are low enough: thus, there is a test of means which is comparable to income support. JCA is means-

tested and the duration of the income-related allowance is unlimited as long as the entitlement 

conditions are satisfied.
3126

 In comparison to Belgium and the Netherlands, the amounts awarded for 

benefits (same under either JC or JCA) are meager and not linked to the prior salary of the 

unemployed person.
3127

 For instance, the ‘Maximum Personal Rate’ for those aged 25 or over is 

£71.70 a week while the ‘Maximum personal rate’ for a claimant who is aged 18-21 is £56.80 a week 

(with JCA and JB having the same rate). After the 26 weeks, payment stops, and can only resume once 

contribution conditions would be met in a new benefit year. Thus, the much lower benefit level, as 

compared to Belgium and the Netherlands, as well as the short duration (maximum of 26 weeks), is an 

important factor, perhaps also in explaining the lack of case law on the specific issue of religion and 

belief in disputes involving (meager) flat-rate Jobseeker’s benefits.
3128

  

Similar eligibility requirements apply for unemployment benefits in Great Britain: 

“The unemployed person must be available and capable of work; be actively seeking work; and have a 

personal jobseeker’s agreement in force which specifies the type of work sought and the actual steps to 

be taken to look for work and to improve chances of finding work.”
3129

  

 

                                                           
3125

 The Jobseekers Act 1995, however, only speaks of Jobseekers Allowance, and makes distinction between the 

contribution-based type and the income-based type. See Section 1-3 Jobseekers Act 1995. 

3126
 some more well-off employees with savings may not meet the means-test, but only qualify for the 

contribution-based which does not require a test, while some may not be entitled to contribution-based benefits 

but meet the means test (others may meet both; once the contribution-based allowance is exhausted, they can 

then claim an income-based jobseekers’ allowance. 

3127
 Section 4 Jobseekers Act on the calculation of the amount payable by way of jobseeker’s allowance, to be set 

out in Regulations. 

3128
 However, there are additional allowances for adult and child dependants and premiums for family and 

disability. 

3129
 Pieters, The Social Security Systems of the Member States of the European Union, p. 149. 
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Sanctions are possible when a person loses employment through his own misconduct, voluntarily 

leaves employment without just cause, refuses to accept or fails to apply for employment without good 

cause (disqualification from receiving benefits for a maximum of 26 weeks).
3130

 Despite benefits being 

lower, responsibilities are arguably more burdensome and potentially stigmatizing in Great Britain, 

with the unemployed person having to ‘sign on’ at the job centre office usually every two weeks and 

show to be engaged in an active job search. For those who fail to meet the conditions set out, there are 

income-support schemes awarded on a household basis acting as a ‘safety net’ with no need to prove 

willingness to work.  

 

Judicial review  

There exists a more or less uniform machinery for the adjudication of benefits, independently 

operating from the ordinary British courts and the DWP.
3131

 

In 1
st
 instance staff acting on behalf of the Secretary of State makes the decisions, then appeal is 

possible to the Appeal Tribunal (part of the Appeals Service, not to the DWP; consists of three 

members including one legally-qualified chairman). Claimant and Secretary of State can then appeal 

to a Social Security Commissioner (leave required by chairman or Commissioner) only on points of 

law, not on points of fact. Decision of a Social Security Commissioner is final, but can be appealed on 

points of law to the Court of Appeal (in England and Wales) and even the Supreme Court (leave 

required). 

 

1.4. BELGIAN UNEMPLOYMENT DISPUTES INVOLVING ISSUES OF 

RELIGION OR BELIEF  

 

Labour issues related to the (lack of) accommodation of religious practices in the workplace, in 

particular religious dress and time conflicts, have come up in a number of unemployment disputes in 

Belgium.
3132

 According to the RVA, such legal disputes are kept to a minimum because the 

administration as well as the regional employment agencies (VDAB; Actiris
3133

; Forem; ADG) work 

                                                           
3130

 Pieters, The Social Security Systems of the Member States of the European Union, p. 149. 

3131
 Pieters, The Social Security Systems of the Member States of the European Union, p. 155. 

3132
 For this section, I want to thank Mr. Wouter Langeraert of the National Employment Office RVA (Directie 

Werkloosheidsreglementering en Geschillen) who in 2012 sent me a bundle including all judgments related to 

religion or belief available to the RVA, many of which were unreported and I (and other researchers) would thus 

not have had access to. This formed a substantial and privileged resources for this part of the analysis. 

3133
 Actiris, which assists jobseekers in Brussels itself has instituted a neutrality policy, sanctioning one Muslim 

woman wearing  headscarf. The woman submitted a complaint to the CEOOR but considering the employer was 

a public agency, CEOOR told her they could not assist her any further. In light of such conflict, one can question 

the level of support for jobseekers who wear a headscarf or other religious symbols by Actiris; an empirical 

study would be very useful to research how the various regional employment agencies (and the RVA) address 

issues of religious accommodation needs of jobseekers in practice. 
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together with jobseekers, anticipating and preventing such issues from turning into legal disputes; 

accordingly the cases described here may not be representative for what goes on on the ground but 

rather extreme examples where there are some aggravating circumstances (long-term unemployment, 

very little effort on the part of the jobseeker,…).
3134

 

As said, amongst the reasons to be entitled to receiving unemployment benefits is that one does not 

leave (suitable) employment voluntarily and that ‘suitable employment’ is accepted. These are the two 

most common contexts where religious needs and practices and conflicts with workplace rules, 

standards or expectations have been raised. To determine the existence of such ‘suitable’ employment, 

a number of reasons are listed under the Royal Decree of 25 November 1991 concerning rules on 

unemployment.
3135

 The Cour de Cassation has held that these reasons are not exhaustive; and religious 

objections made by an unemployed person, even when not listed, can form such criteria to take into 

account to assess whether the position involved was in fact a suitable employment.
3136

 When an 

employment position makes impossible or disproportionately hinders the practice of a religion (its 

worship, the practical application of its doctrine in the observance of religious norms), the court 

assumes a moral compulsion (morele dwang) on the unemployed justifying refusal.
3137

 Thus, the 

principle is established that there is no duty for a jobseeker to accept positions unsuited because of 

religious considerations.
3138

 However, if what is considered a “suitable position” is rejected or 

voluntarily abandoned, the Belgian National Employment Office (Rijksdienst voor 

Arbeidsbemiddeling) no longer considers the applicant involuntarily unemployed and the individual is 

thus excluded from benefits for a certain period. Indefinite exclusion from unemployment benefits is 

possible when an applicant makes him or herself de facto “unavailable for the general labor market,” 

                                                           
3134

 Conversation with Mr. Wouter Langeraert of the National Employment Office RVA, 15 May 2012. E.g. 

Labour Court of Appeal Antwerp, section Hasselt, 3 June 2004, A.R. 2020161 (RVA v. Sahin)  (discussed 

below) Woman was sanctioned with 18 weeks suspension of unemployment benefits after a very long 

unemployment period, the lack of any initiative to obtain work, and the nature of the offered employment at a 

social workplace targeted to workers for whom it is ‘an only possibility for integration in the labour market’. See 

also the situation in Labour Court Hasselt, 28 March 2001, A.R. 2001865 (Gulcemal v. RVA). (discussed below) 

3135
 With regard to this area are relevant: art. 51, 52bis, 53, 53bis, 141, 142, 144 and 146 of the Royal Decree of 

25 November 1991 concerning rules on unemployment, Moniteur Belge, 31 December 1991, p. 29888. 

(predecessor: Royal Decree of 20 December 1963); art. 22-33 of the Ministerial Decree of 26 November 1991 

concerning the application of the rules on unemployment, Moniteur Belge, 25 January 1992, p. 1593. [art. 51 and 

52,§ 1 of the Royal Decree of 1991 states that a worker who is dismissed because of his or her ‘faulty attitude’ 

(foutieve houding) is considered unemployed because of circumstances dependant on his will (voluntarily), and 

can be excluded from benefits for 4 to 26 weeks. 

3136
 See Cour de Cassation, 28 March 1973, Arr. Cass. 1973, 761, Rechtskundig Weekblad 1973–74, 1069; Cour 

de Cassation, 30 January 1984, Arr. Cass. 1983-84, 643, Rechtskundig Weekblad 1984–85, 1636. The same was 

held under the predecessor Royal Decree of 20 December 1963, see Labour Court of Appeal Ghent, section 

Bruges, 24 April 1998, A.R. 96/373 (RVA v. Vanexem). 

3137
 See Labour Court of Appeal Ghent, section Bruges, 24 April 1998, A.R. 96/373 (RVA v. Vanexem). 

3138
 Labor Court of Appeals Ghent (section Bruges), 24 December 1998, Rechtskundig Weekblad 1998–1999, nr. 

25, 852 et seq.; note J. Put and K. Martens (it was unjustified for a job seeker, who was a member of the 

Jehovah’s Witnesses, to reject a job in a bakery that would possibly entail some weekend work without any 

further inquiry into precise obligations and possible accommodations). 
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which could be done by placing too-gratuitous requirements on any jobs one is willing to accept.
3139

 

Indefinite exclusion, unlike temporary suspension, is however a very exceptional sanction, and in 

religious objection cases is rarely accepted as being appropriate. 

 

1.4.1. Religious dress and unemployment: repercussions of lack of workplace dress 

accommodation on the state unemployment system in Belgium 

 

The issue of religious dress is also important in the Belgian unemployment context, prominently 

showing the ramifications of the lack of accommodation awarded by private employers in the (private 

sector) workplace. When a Muslim woman
3140

 is unsuccessful in obtaining a position or is fired 

because of her headscarf or other religious dress, she may or may not take legal action against the 

employer
3141

 but she will most likely (also) turn to the state for unemployment benefit.
3142

 To be 

entitled to unemployment benefits, a number of conditions must generally be met, in particular one has 

to be involuntarily unemployed and available for the labour market. In case of a dispute (when 

benefits are denied ab initio or when sanctions are adopted curtailing enjoyment of benefits down the 

line), courts are called upon to decide whether the National Employment Office (Rijksdienst voor 

Arbeidsbemiddeling: RVA) must (continue to) financially support the applicant under the given 

circumstances. 

Considering duties to search and accept suitable employment, when a woman’s religiously mandated 

but “unconventional” dress considerably lowers the success rate for finding a job, how does and how 

should that affect her entitlement to unemployment benefits? Can the person be denied or cut off from 

unemployment benefits where an otherwise acceptable job (i.e. a job acceptable to someone who does 

not adhere to the same religious belief or practice) was rejected or certain far-reaching reservations 

based on religious motives were formulated because of dress incompatibility? Balancing different 

interests is at stake when the RVA decides to allow some leeway (‘accommodate’) or to instead adopt 

sanctions; judicial review by the labour courts can then approve or disapprove this assessment. Lower 

case law will be discussed to illustrate how in practical jurisprudence such principles gain shape. The 

incentives sent out by the combined -but not necessarily harmonized- jurisprudence in the employment 

and unemployment contexts have significant policy implications. 

 

                                                           
3139

 Ibid. 

3140
 Noteworthy, complainants have all been Muslim women.  

3141
 As discussed in Part II, such legal cases are taken as a whole quite rare, with the CEOOR having a quasi-

monopoly in bringing such claims in practice. 

3142
 Claims for such benefits are made through the unions or through the local Auxiliary Unemployment Benefits 

Fund (HVW), but it is the National Employment Office (RVA/ONEM) which makes the decision to award or 

deny benefits. 
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Summer bermuda and youth unemployment  

 

The Labour Court of Appeal of Brussels in 2002
3143

 considered the case of a young Muslim trainee, 

Ms. Anajar, who had started to work on a 6-month stage contract at a clothing store but had resigned 

in the middle of the contract and subsequently applied for unemployment benefits (which was denied 

by the RVA). The dispute was due to a uniform conflict in her earlier workplace. Initially, the 

employer had assured her that the temporary contract would expire before the introduction of the 

summer uniform that included a bermuda. The employer then proceeded to institute the summer 

uniform earlier than expected (for an unknown reason) and was not willing to make any adjustments 

for her. The trainee felt wearing a short bermuda revealing her calves would violate her Islamic duty 

of modesty in dress, which is what triggered her resignation. She did not pursue a legal claim against 

the employer but did apply for unemployment (waiting) benefits. Her request was initially denied 

because she was considered to have voluntarily abandoned a suitable position without legitimate cause 

(thus being unemployed based on her own volition). The RVA director had sanctioned Ms. Anajar 

with suspension for 30 weeks from waiting benefits.
3144

  

 

The Labor Court of Appeals, however, ruled in her favor, holding that she had a legitimate reason for 

resigning as the position had become incompatible with her religious beliefs and thus “unsuited” for 

her. The decision of the employee was a legitimate exercise of religious freedom guaranteed by the 

Constitution, and that the worker had a legitimate reason to abandon the job. The administrative 

sanction imposed by the unemployment administration was canceled. 

 

The Labour Tribunal
3145

 had found for the RVA, being of the opinion that only an “absolute, binding 

and objective rule that prescribes that a practicing woman cannot wear Bermudas at work” could 

justify applicant’s position. The Tribunal held that applicant failed in her burden of proof to present a 

French translation of the Quran (she had presented Dutch translations and did so again in appeal). 

Following appeal, the Labour Court of Appeal Brussels reversed. The RVA had objected on a number 

of grounds, amongst others that the employer determines the company culture, that the freedom of 

religion cannot or should not hinder the application of the unemployment regulation, that the dress 

code was derived from tradition, that applicant could not prove it concerns a binding religious 

                                                           
3143

 Brussels Labour Court of Appeal (7th Chamber) 17 October 2002, A.R. 40.571 (Anajar v. RVA), J. dr. jeun. 

2002, afl. 220, 77 (available at www.jdj.be). 

3144
 In which case art. 52 bis, § 1, 1 of the Royal Decree of 25 November 1991 concerning rules on 

unemployment, Moniteur Belge, 31 December 1991, p. 29888, allows for a sanction of 26-52 weeks exclusion 

from waiting benefits. 

3145
 Labour Tribunal Brussels, 2 September 2000, A.R. 54411/79. 
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proscription, and that “the same religious objection can apply to the whole labour market considering 

the ban on women working.”  

The Labour Court of Appeal had empathy for applicant’s situation: when signing the intern agreement 

for a duration of 6 months with the clothing store and going over the workplace rules, she had already 

raised the issue of the summer uniform, telling the manger that if the uniform would be too short she 

could not wear it. The manager had put her at ease by promising her that the summer uniform 

(bermuda’s above knees) would only be instituted after the end of her trainee contract of 6 months. 

However, the employer had decided to institute the summer uniform earlier, and had refused to allow 

the employee to combine the summer top piece with the winter pants or with pants in the same 

material as the summer bermuda. In fact, the head of personnel later declared the requested derogation 

could not be allowed, the only allowable derogation being a lengthening with 10 cm, while colleagues 

stated only shortening the bermuda was allowed. The early tagging of the dress code issue, which here 

did not hinder the hiring of applicant, is assessed positively, the sudden change of heart of the 

employer to institute the summer dress (but not necessarily the not allowing derogations) is assessed 

negatively. The case shows that a job that is once suitable can become unsuitable when conditions 

change as the Labour Court of Appeal concludes that  

“the applicant had initially accepted a suitable position, since she could rely on the winter uniform being 

worn until the end of her 6 month contract, but this position no longer met the conditions of a suitable 

employment, taking into account the proscribed rules for applicant, as a Muslim practising woman, who 

by the way is not prohibited to work or participate in the production process, as [the RVA] unjustifiably 

claims, as long as the situation does not violate the general rules and morals of Islam.” 

 

Despite the corrective judgment by the Labour Court of Appeal, this case illustrates various problems 

when conditions are applied rigidly and relations go awry in the workplace. Indeed, the situation 

should not have arisen in the first place. It is particularly a pity when young workers’ first experiences 

on the labour market go awry. When this happens because of reasons of religion, this is likely to affect 

the young individual in a variety of ways, but it also taxes –arguably unnecessarily- the social security 

system. 

 

The headscarf, sewing factory and safety 

 

In a 2004 case, a female Muslim jobseeker refused a potential position in a sewing factory at a ‘social 

workplace’
3146

 where for cited safety reasons she was not allowed to wear her headscarf in the 

                                                           
3146

 The court explains in its inventory of the premises (plaatsbeschrijving) that such workplace is meant for 

people who have been unemployed or inactive for 5 years or more and hold at the highest a vocational secondary 

education diploma. Every employee works at her own speed, but there is supervision. See Labour Court of 

Appeal Antwerp, section Hasselt, 27 February 2003, A.R. 2020161. 
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workplace. The setting of this case was Beringen, a former mining city in the province of Limburg 

with a very large Turkish and Moroccan community as a legacy of the various migration flows after 

World War II. The case received the thorough attention of the Antwerp Court of Appeal, whose 

members visited the site of the social workplace to verify whether the restriction on dress was justified 

(whether it was not for ‘racist reasons’) and in the –elaborate- final judgment reference is made to 

various scholarly pieces on the issue of freedom of thought, conscience and religion in employment. 

The Labour Court of Appeals of Antwerp on 3 June 2004
3147

 held she should not have been sanctioned 

by the RVA under the given circumstances. Also, by insisting on wearing her headscarf on the job, the 

woman was not making herself unavailable for the general labor market as the court considered that 

“there are enough other positions in which she would be allowed to wear a religious headscarf.”
3148

 

 

The applicant, Ms. Sahin, born in 1972, had been on unemployment benefits since the time she was 

19, in 1991, after obtaining her vocational degree in clothing/textile, and was thus a long-term 

unemployment compensation beneficiary. Ten years on, after having been unemployed for the whole 

time apart from a few sporadic temp-agency assignments, in 2001 the VDAB directed her to present 

herself for a full-time job at a sewing factory, which operated as a ‘social workplace’ for people with 

limited employment opportunities.
3149

  

She does so-she presents herself with a number of other applicants, wearing a headscarf –which the 

Court of Appeal would note in the judgment ‘is her full right’- but during the intake interview she is 

asked if she is willing to take off her headscarf. The employer referred to safety risks involved in 

working with the sewing machines (the cloth could get caught in between the machine) and, according 

to Ms. Sahin, also to insurance requirements. Because Ms. Sahin states that she refuses to take off her 

headscarf on the job for religious reasons, she is not invited to perform the sewing test, which would 

have been the next step towards getting a contract. This is reported back to the VDAB, and the RVA, 

after a hearing in the presence of a labour union representative, takes a decision to exclude her from 

unemployment benefits for 18 weeks. During the hearing she confirms she refused to take off her 

headscarf but said also to have offered to sign off on any liability since she considered insurance 

unnecessary having never had an accident sewing. The RVA decision states that the request of the 

                                                           
3147

 Antwerp Labor Court of Appeals (4th chamber) 3 June 2004, Nieuw Juridisch Weekblad 2004, 882; E. Van 

Hoorde, “Weigering hoofddoek af te leggen is geen werkweigering,” Juristenkrant, 23 June 2004, 1 and 7. See 

also Labour Court of Appeal Antwerp, section Hasselt, 27 February 2003, A.R. 2020161 [plaatsopneming]; 

Labour Court of Appeal Antwerp, section Hasselt, 12 December 2002, A.R. 2020161 (RVA v. Sahin, 

tussenarrest). In first instance the case was dealt with by the Labour Tribunal Hasselt, 6 June 2001. 

3148
 The truth in this statement made in an unemployment case on the labor market condition might be threatened 

in case the “neutral workplace” becomes something of an industry standard in Belgium, confirmed by workplace 

jurisprudence to that effect. If it will no longer be correct to say that enough options for employment remain for 

veiled Muslim women, unemployment benefits would be stripped as well. 

3149
 Since she had been unemployed for over 5 years, and only had a vocational secondary education diploma, 

she met the standards for this position. 
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employer for its personnel to work without headscarf was a “justified and reasonable demand” and 

considers applicant’s behaviour to constitute an implicit rejection of a suitable employment. 

Accordingly, being unemployed dependant on her own will (voluntarily) she could be excluded from 

benefits for 4 to 52 weeks.
3150

 The average of 18 weeks is justified by referring to the long 

unemployment period, the lack of any initiative to obtain work, and the nature of the offered 

employment at a social workplace targeted to workers for whom it is ‘an only possibility for 

integration in the labour market’. These circumstances, one could argue, illustrates the rather forgiving 

attitude and self-possessed nature of the sanction adopted by the RVA.  

 

Ms. Sahin disputes the sanction before the Labour Tribunal in Hasselt
3151

 and prevails: the Tribunal 

holds that there was no explicit refusal of a job offer and is not convinced the refusal to take off her 

headscarf constitutes implicit/constructive refusal. The Tribunal also considers that “the wearing of a 

headscarf by Muslim women is prescribed in the Quran and forms an expression of religious 

conviction that is seen by the Muslim community (or at least a large part of it) as a binding 

proscription (dwingend voorschrift)” and that such manifestation is a fundamental right protected by 

art. 19 of the Belgian Constitution and art. 9 ECHR. In the case of Ms. Sahin, the Court is convinced 

the religious convictions are serious and genuine. In addition, the offered job was not a suitable 

employment since it conflicted with a religious prescription requiring the wearing of a headscarf. 

 

On appeal, before the Antwerp Court of Appeal the case receives ample attention. The Court of 

Appeal has doubts about the necessity and correctness of the employment conditions and before taking 

a final decision decides to go down to the social workplace and observe the conditions in the presence 

of the parties (inventory of the premises). After the visit, during which the members of the court assess 

the conditions and talk to the managers, the Court of Appeal is convinced that the request to take off 

the headscarf was no pretext, in part because of the 23 (all female) employees, 7 were of allochtone 

(non-European) origin and the workplace regulations (in art. 24) state clearly that wearing any form of 

headgear -‘except for that provided by the employer as work clothing’- is not allowed for safety 

reasons. The workplace regulations, in art. 17, also require employees, “in the interest of safety, to 

make use of the protective gear (work gloves, dust glasses, rain jacket, work shoes, head cap,... ) and 

to take good care of it.”(emphasis added). The Court observes that of the employees present no one 

was wearing a headscarf, but it is not clear if anyone is wearing a head cap provided by the employer. 

If that is the case, this case in fact presents a potentially great candidate for a negotiated solution: all of 

the employees and staff were female, and only the manager was male, the job involved no contact with 

customers (back-office position), and the workplace regulations speak of (potentially) a headgear 

                                                           
3150

 Article 52bis,§1, 1 of the Royal Decree of 25 November 1991 concerning rules on unemployment, Moniteur 

Belge, 31 December 1991, p. 29888. 

3151
 Labour Court Hasselt, 6 June 2001. 
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provided by the employer. Even if the banning of headscarves may not have been motivated ‘for racist 

reasons’ as the Court is convinced, the possibility of a mutually agreeable solution –possibly by 

thinking outside the box such as in the Dutch ETC case above- seems strong.  

The Court of Appeal, however, proceeds in a more formal manner. First, it agrees with the RVA that 

the employers demand for its personnel to work without a headscarf was “reasonable and justified”. 

Since it had seen in the place of work that 7 of the 23 female employees were of allochtone origin, and 

none wore a headscarf, and that “the nature of the work and the required machines indeed make the 

wearing of the headscarf a safety risk.” It is not clear how the fact that no-one wore a headscarf is an 

exoneration of any discriminatory or bias against Muslim women with headscarf, but presumably the 

Court refers to the fact that the conditions are equal for all (potential) employees. 

The Court then makes a far-fetching remark on the employer’s prerogatives:  

“The employer cannot be asked to allow for exceptions on the general workplace and safety regime for 

reason of religious freedom.
3152

 The interest of the company and its employee must always be the 

starting point. When the employer because of religious principles brings the safety of its employees in 

danger, he commits a violation of art. 9, §2 of the European Convention on Human rights, as well as on 

art. 20, 2° of the Labour Agreement Law. The employer may not take this risk.”  

 

Besides the fact that it is a peculiar understanding of Article 9ECHR- allowing an exception on a 

workplace rule would constitute a violation of art. 9, §2 ECHR- since the principle is art. 9, §1, and 

restrictions must be justified - it is also not convincing on the facts of the case that allowing Ms. Sahin 

to wear a headscarf would put the safety of anyone else in danger: in the inventory of the premises 

(plaatsbeschrijving) it was noted that the employees work on their own rhythm and are not connected 

like in other sewing facilities where the work (speed) of one employee affects an entire group of 

workers. If there had been a risk, it would have only been to the applicant, but it seems likely that a 

tightly worn headscarf would have posed no problem. 

In contrast to the Labour Court of Hasselt, which rejected the theory of implicit work refusal, the 

Court of Appeal holds that the formulated reservation which revealed the incompatibility between the 

free religious practice and the job requirements did amount to implicit refusal:  

                                                           
3152

 On the other hand, disability accommodations are accepted to sometimes trump general safety and hygiene 

standards e.g. by allowing seeing eye dogs in restaurants where that is generally not allowed. E.g.  Roche v. 

Alabaster, Equality Tribunal Ireland, 1 august 2002 (disability accommodation trumps health and safety inc ase 

of seeing eye dog). See also (for Belgium) Annelies D’Espallier en Jogchum Vrielink, “Assistentiehond mag op 

restaurant,” De Juristenkrant nr. 270, 22 Mai 2013, at p. 1-2. (discussing the Ghent court of appeals decision 

which held that not allowing persons with motoric limitations to enter restaurants with their assistance dogs 

amounts to failure to accommodate on the basis of disability under the 2007 anti-discrimination act. The owner 

of the restaurant had relied on a royal decree of 22 December 2005 prohibiting animals  from going in places 

where foodstuff is being affected, handled, or saved, but this royal decree itself foreseeing an exception for 

seeing eye dogs. In Flanders there is also a specific Decree of 20 March 2009 under which assistance dogs must 

be given access to restaurants, shops and other public places, the authors find such specific arrangements which 

fall under the general anti-discrimination law undesirable and prefer the strategy of increasing awareness via 

awareness campaigns and eliciting sufficient case law) 
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“the employer who during the job interview is confronted with an applicant who, in reaction to a not 

unreasonable demand to conform clothing-wise, immediately takes on a refusing attitude, will not be 

inclined to hire that applicant.”  

 

The Court of Appeal recognizes that the wearing of a headscarf by Muslim women finds support in the 

Quran (“women cannot show their beauty to strange men so they must cover their heads”) and finds 

protection under art. 19 of the Constitution and art. 9 of the ECHR; and referring to Manoussakis and 

Others v. Greece
3153

 it states it cannot do otherwise since the ECHR, which has vertical direct 

application in the Belgian legal order, prohibits Member States to involve themselves with the 

legitimacy and modalities of manifestations of belief. The RVA had argued that the position was 

suitable, and admitted the court should assess whether the freedom of religion is threatened by the 

accepting of a position, but it argued the sincerity and the degree of conviction was irrelevant. 

“According to the [RVA] what needs to be assessed is the general and normal behavior of the Muslim 

population in Belgium, whereby it observes that the majority of the female Muslims do not make an 

issue of it to work without headscarf when specific work circumstances call for it.”  

 

The Court of Appeal does not agree:  

“the judge is called upon to judge how fundamental rights and freedoms can be reconciled with the 

unemployment regulation... in certain cases an employee can reject an offered employment because of 

his religious beliefs, when his [religious] motives impose a moral pressure on his actions and he is 

unable to find alternative arrangements to meet his religious commitments. In practice, the community 

allows believers to judge the suitable character of offered jobs taking into account their prescribed rules 

and doctrine as long as this does not involve an excessive burden on society.”  

 

Accordingly, the Court performs a ‘tow part test’ in this regard: first it considers the seriousness of the 

religious objection, and second it assesses the proportionality of the overall situation. The first part of 

the test aims to prevent that “religion is used as an alibi to retract oneself from societal obligations.” It 

requires a “genuine and serious conviction” by the applicant who “in the past and the present has taken 

the relevant principles just as serious as he now desires of the community.” But this test cannot 

devolve into the evaluation of the “opinion” itself, so that “a reference to ‘other foreigners’, who do 

‘adjust’ are irrelevant and fail to recognize the essence of fundamental freedom of belief and 

conscience.  

The Court considers that when the judge acts as a theologian and evaluates the belief on its own 

authority, he oversteps his role. In that case, one slips into a pure reasonableness-assessment, which 

makes no difference between serious belief and conscience and other practical objections. The result 

of this equalisation/putting on par (gelijkstelling) is that problems of conscience are banalised, so that 
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they are pushed aside as irrelevant and extremely unpractical. Through such banalisation, fundamental 

rights lose all meaning and are violated. Within the system of social security classic liberal 

fundamental rights, including freedom of conscience, religion and expression, have their place. 

Otherwise social security would be reduced to a bureaucratic matter, whereby the respect for human 

dignity is lost.” Referring to D. Cuypers et al,
3154

 the Labour Court of Appeal states that “societal 

tolerance and the protection of religious minorities require that to the extent possible religious 

commitments are taken into account.” 

In the present case, the Labour Court of Appeal finds there was no suitable employment offer: “A 

position that goes against a conviction loses its suitable character when she violates an honest and 

serious conviction.” Ms. Sahin had presented an excerpt from the Quran to the court involving a duty 

to wear a headscarf in the presence of strange men, and provided a statement from a local imam, and 

considering her background –she had been involved in another litigation against the city of Beringen 

because she refused to be portrayed on her ID card without her headscarf- she was considered a 

‘serious believer’. Thus, under Belgian unemployment jurisprudence a level of nonconformity on the 

side of the unemployed is accepted without triggering financial sanctions. 

 

The second part of the test, involving the proportionality of the situation, links the request of the 

religious unemployed person to the wider society: the Court needs to assess whether the request by the 

unemployed is not ‘out of proportion’ to societal solidarity, or whether an unreasonable reservation 

seriously hinders activation and employment. Here the degree of unavailability is relevant. In the case 

at hand, by insisting on wearing her headscarf on the job, Ms. Sahin was not making herself 

unavailable for the general labor market as the court considered that “there are enough other positions 

in which she would be allowed to wear a religious headscarf.” The truth in this statement made in a 

2004 unemployment case on the labor market condition might be conceivably threatened in case the 

“neutral workplace” becomes something of an industry standard in Belgium, confirmed by workplace 

jurisprudence to that effect. But holding otherwise would lead the almost automatic double 

penalization: if the headscarf is considered to constitute a definitive bar on employment, then insisting 

on wearing it would make one effectively unavailable for the labour market, thus justifying exclusion 

from unemployment benefits (since that is for those willing and available for work). If it is no longer 

correct to say that enough options for employment remain for veiled Muslim women, unemployment 

benefits would be stripped as well.  

In the case, the RVA had also not excluded Ms. Sahin indefinitely for making herself unavailable for 

the labour market (she was merely excluded for 26 weeks for refusal of a suitable position), so it is 

clear that the Labour Court of Appeal is making a principled, forward-looking statement, namely that 

a wish to wear a headscarf does not make women unavailable for the labour market as such and thus in 
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general does not justify sanctions. While the Court does not consider the burqa, it is likely that it 

would consider the wish to wear a burqa on the job –if legally allowed, that is, considering the burqa 

ban in public places- as a disproportionate demand which would seriously hinder employment and 

render the woman unavailable for the labour market. In the case of the headscarf though, the Court 

considers this a limited unavailability which leaves open the large majority of positions.  

This judgment, extensively motivated, and leading to the reversal of the sanction of exclusion from 

unemployment benefits, was referred to in 2011 by the President of the Labour Tribunal of Antwerp 

(Ramadan resting case, discussed below)
3155

, and –with its two-prong test- could be seen as a 

precedent setting judgment. Content-wise it also establishes a Flemish line of unemployment cases 

where wearing a headscarf
3156

 does not render a Muslim woman unavailable for the labour market; 

surprisingly the French-speaking decisions (more rare) hold the opposite. 

 

Headscarf, language and triple job search failure 

 

Another case, in 2001,
3157

 also involved a long-term unemployed Muslim woman wearing a headscarf. 

The applicant, Ms. Gulcemal, had been unemployed for some 10 years (again, apart from sporadic 

temp agency stints) and in addition spoke limited Dutch (but enough to let employers know her 

mastering of the language was limited). She was represented by a trade union representative 

throughout the case. The problem related both to the headscarf as well as to language (at least for the 

gas station position) and the sanctions adopted were particularly hash: Ms. Gulcemal was suspended 

from unemployment benefits for 36 weeks for refusing three suitable employment opportunities, she 

was penalized for allegedly being unavailable for the labour market (indefinite exclusion, with a 

minimum of 6 months) by failing to take Dutch language classes and refusing to take off her 

headscarf, as well as requested to pay back some received benefits. The Labour Tribunal Hasselt 

confirmed the temporary suspension but not the indefinite exclusion or back pay sanction. 

Three positions, all part-time, offered thought the VDAB, were allegedly refused by applicant: 

- a job as ‘handywoman’ at McDonalds; 

- as cleaning lady at a discount shoe store, and  

- as a gas-station employee.  

With regard to these three positions, Ms. Gulcemal, offered the following defences: she had in fact 

presented herself at all three places but been rejected for different reasons.  
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-at McDonalds, she was found not to be ‘the type they were looking for, and she had at no 

point stated she would be unwilling to take off her headscarf.  

-with regard to the shoe store position, the applicant was willing to take off her headscarf. But 

to prove otherwise the RVA relied on statements from the two respective employers, who ‘had 

no interest in making an untrue declaration [that she stated she refused to take off her 

headscarf].’  

- the gas station position was not successfully pursued, according to the applicant, because the 

employer thought she spoke insufficiently Dutch, so preference was given to another 

candidate, in this sense the position was not suitable since she did not meet the job 

requirements. The RVA argued she had stated on the phone to the prospective employer that 

she spoke little Dutch.  

 

Ms. Gulcemal rebutted the claim of unavailability for the labour market by stating, first, that she did 

not refuse to take Dutch language courses, but that she had difficulties physically getting to these 

language courses which were offered in a different city, and also that there remained sufficient other 

positions which she would qualify for as they do not require solid knowledge of the language. Second, 

she explicitly stated she would be willing to take off her headscarf, if indeed wearing a headscarf on 

the job would be an obstacle.
3158

  

The Tribunal started by reiterating the relevant legal standards for entitlement to unemployment 

benefits making the two-fold distinction between the sanction of temporary exclusion
3159

 because of 

refusal of suitable positions (and being considered to be voluntarily unemployed) and the indefinite 

exclusion
3160

 because of overall unavailability for the labour market. When it comes to refusal of 

suitable positions, the Labour Tribunal proceeds to assess whether (a) the position was a suitable 

employment and (b) whether applicant in fact rejected the position. In its opinion, Ms. Gulcemal had 

in fact refused, or acted in a way that can be equated with this, what were suitable positions for her. 

Regarding the gas station job, stating already on the phone that one speaks ‘insufficient Dutch’ can be 

seen as a rejection of a job, since an employer who hears this is very unlikely to be inclined to hire 

such person:  

“And that is not to be blamed on the candidate-employer but to the actions and declarations of the 

unemployed person him/herself; such declarations are rather aimed at not being hired, rather than to 

facilitate recruitment.”  
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 The RVA seemed to have presumed and Ms. Gulcemal also accepted that wearing a headscarf constitutes 

‘undesirable behavior’ at the interview and can form a implicit rejection.  
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Since applicant is not entirely unfamiliar with the Dutch language, and there is no saying her level of 

language skill would or would not have sufficed for the job, the Labour Tribunal finds she had not 

shown that it was not in fact an unsuitable position.
3161

 When it concerns the issue of the headscarf, the 

Labour Tribunal makes some sweeping and unwarranted comments. The two first positions were 

‘clearly suitable’ in its opinion. Both the employers and the VDAB had listed the wearing of a 

headscarf as reasons for the non-recruitment. For the Labour Tribunal it was also clear that applicant 

had in fact adopted the ‘attitude’ she was being blamed for, i.e. refusing to take off her headscarf at the 

job, since both employers independent of each other had made such declaration but also because the 

applicant presented herself veiled at the interview. While the Court sees the latter as ‘her full right’ 

(presenting herself with headscarf during the interview), it states  

“An employer can make certain demands regarding his staff’s dress during work. Asking employees to 

work without wearing a headscarf can be seen as a justified and reasonable request.”  

 

The Court makes this generalized claim regarding two back-office positions (‘handy woman” and 

cleaning lady): thus, the argument is that by wearing a headscarf the applicant refused the position, or 

at least acted such as to make her recruitment very unlikely (implicit rejection of a position); it is her 

fault for having been rejected for her headscarf and she can justifiably be penalized by the RVA. 

Consequently, the Labour Tribunal Hasselt confirms the temporary suspension sanction. 

 

In contrast, when it comes to the decision to exclude applicant indefinitely from benefits for reasons of 

unavailability for the labour market, the Labour Tribunal finds for the applicant. Disagreeing with the 

RVA on this point, the Tribunal holds that: 

“the refusing attitude (weigerachtige houding) of applicant to remove her headscarf during work ... does 

not lead to the automatic conclusion that it is a generalized reservation that applicant makes at all times 

and in obstinate/ unchangeable fashion (onwrikbare wijze). Probably not every employer will consider 

the headscarf a deal-breaker (breekpunt).”  

 

In other words, the applicant’s (or her trade union representative’s) emphasis on her willingness to 

take off her headscarf improved her position, saving her from indefinite exclusion, but in a perverted 

way. Strikingly, the (factual) dispute revolved around the issue of whether she would be willing to 

accommodate, not around whether she –on the basis of freedom of religion or non-discrimination- 

should be accommodated. 

Also, the Court does not see the not pursuing of language classes as leading to an unavailability for the 

labour market (citing the argument that logistics was the problem), having no eye for desirability of 

activations after such extended unemployment period of 10 years. The sporadic temp-agency 
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assignments are another sign for the Tribunal supporting the position that there remain sufficient 

labour market opportunities for the applicant, even with headscarf. 

A few observations are in place. Ms. Gulcemal (or her trade union representative) was hardly assertive 

about her right to wear a headscarf on the job but rather apologetic in this regard -there was a defence 

that she would be willing if required to take off the headscarf at the workplace, although she also 

challenged the necessity of having to do so (in the case of the (back-office) McDonald job, she argued 

her wearing a headscarf could not be seen as refusal of the position since it required no contact with 

the public or the wearing of a uniform, and there were no hygienic or safety reasons justifying 

restriction of the wearing of a headscarf. So there was an implicit understanding and acceptation that 

the headscarf could be justifiably restricted with regard to front-office jobs.) Ms. Gulcemal’s 

argumentation is somewhat incoherent: on the one hand, she rebuts that she is unwilling to take of her 

headscarf on the job, on the other hand she questions why she would have to do so considering the 

(back-office) job circumstances. The Tribunal considers the temporary suspension sanction based (in 

part) on the wearing of a headscarf to be justified, but not the indefinite exclusion of benefits.
3162

 On 

the other hand, it rather succinctly wipes the argument of lack of language constituting a problem off 

the table: it gives more credibility and understanding for the wearing a headscarf as a barrier than lack 

of language skills. On the facts, the case is quite symptomatic for the approach set out by the RVA to 

limit such sanction cases to a minimum: it involves a long-term unemployed benefits-claiming, 

woman with low skills and here also limited language skills and there are a variety of issues involved 

explaining the non-enviable situation, of which the religious expression factor plays one (albeit 

primary) role, the other tangible barrier being language skills. But the holding regarding the headscarf 

issue (that wearing a headscarf on the interview, thereby implying
3163

 you want to wear a headscarf on 

the job constitutes rejection of a suitable employment) is hardly defendable. While this case was 

apparently not appealed to the Labour Court of Appeal, it would have been a good candidate for a 

reform judgement
3164

 based on the argument that she has the right to wear a headscarf especially in 

this back-office low-skilled (and presumably low paid) positions, and this based on the anti-

discrimination principle
3165

 as well as the fundamental right to freedom of religion. If there is a right to 

                                                           
3162

 Such indefinite exclusion is rarely considered justified: only in the religious time case involving a Jehovah’ 

Witness weekend reservation to a bakery job and in French-speaking cases this sanction is confirmed. 

3163
 Contra Labour Court of Appeal Antwerp, section Hasselt, 3 June 2004, A.R. 2020161 (RVA v. Sahin), 

holding that Ms. Sahin’s wearing of a headscarf during the job interview was ‘her full right’. 

3164
 With expected success, considering both earlier and later judgments of the Antwerp Court of Appeal, e.g. 

earlier case of Labour Court of Appeal Antwerp, section Antwerp, 16 May 1997, A.R. 613/95 (RVA v. Sahan) 

holding that the wearing of such headgear is “generally spread amongst Muslim women, so that it cannot form a 

barrier for performing tasks as a saleswoman.”  A fortiori for back-office positions the argument could then be. 

For a later case, see Labour Court of Appeal Antwerp, section Hasselt, 3 June 2004, A.R. 2020161 (RVA v. 

Sahin) (sewing factory job not considered suitable considering right to wear a headscarf on the job) 

3165
 Notably, the first Antidiscrimination Act is of later date-being adopted only two years later than this 

judgment in 2003, but the non-discrimination principles in the Constitution (and the Convention could form the 

legal basis for this argument). 



 740 
 

wear a headscarf for religious reasons (i.e. no right on the part of employers to disqualify applicant for 

reason to wear a headscarf) one cannot see how there would be talk of a rejection of a (suitable) 

position. This argument may still not have saved Ms. Gulcemal entirely (it may have lead to a 

lowering of the suspension period though) since another implicit refusal was seen in the immediate 

emphasizing of insufficient language skills on the phone and stood apart from the headscarf issue in 

the case. The two additive elements foreclosing opportunities for economic participation can be 

separated: language as a barrier to inclusion in the labour market versus religious practices as barrier 

to employment inclusion (even in back-office, low-skilled, low-paying jobs); interestingly though the 

Labour tribunal assesses the gravity of the latter as more pertinent. 

 

 

Headscarf at the GB cash register: the recoiling of assertiveness in the face of adverse 

circumstances 

 

Cases from across the 1990s illustrates that the issue of the headscarf and unemployment goes far 

back. In the first case, from 1997, unlike Ms. Gulcemal, the Muslim women Ms. Sahan had been 

principled in her argument for wearing a headscarf on the job but later recoiled saying she “had let 

herself be dragged too far in her religious conviction.”
3166

 Ms. Sahan was a young Muslim woman 

without an employment history who was sanctioned by the RVA after she refused a position as a 

cashier at a GB shop, and declared she “can only work where I am allowed to wear a headscarf, 

because of my faith I cannot work unveiled.” The sanction was hefty: her right to waiting benefits, 

which she had been receiving for a short time, was suspended for a period of 39 weeks, she was 

indefinitely excluded from waiting benefits (with a minimum period of 6 months) and the waiting 

benefits she had received so far were requested back.
3167

 In first instance, the Labour Tribunal had 

reformed the decision, turning the 39 weeks into 26 weeks of suspension from benefits, on the basis of 

art. 52 bis, 1
st
 para, 2 ° of the Royal Decree of 25 November 1991, and finding the indefinite exclusion 

for reasons of being unavailable for the labour market unjustified on the basis of art. 56, §2 of that 

same Royal Decree. The RVA appealed this decision to the Labour Court of Appeal in Antwerp, 

disputing the Tribunal’s reduction of the suspension period; the RVA argued it had applied the 

average period since ‘there were no aggravating nor attenuating circumstances.” The unemployed 

woman in her defence before the Labour Court of Appeal then recoiled, admitting she had been wrong 

to refuse work as a cashier for reasons of wearing a headscarf, saying she “had let herself be dragged 

too far in her religious conviction.” No doubt to her surprise then, the Labour Court of Appeal puts the 

religious practice into perspective saying it only involved covering in the form of a scarf which only 
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covered the hair which is “generally spread amongst Muslim women, so that it cannot form a barrier 

for performing tasks as a saleswoman.” It also noted it was not proven that in fact the applicant was 

not allowed to wear a headscarf on the job. For this reason, it found the unemployed woman should 

not have refused –without inquiring further- the position as a saleswoman/cashier and this justified the 

temporary exclusion from waiting benefits. In this sense, Ms. Sahan is sanctioned for her presumption, 

allegedly mistaken, that wearing a headscarf would be incompatible with a front-office job as a 

saleswoman; she is penalized for her self-handicapping behaviour, seeking to avoid rejection. The fact 

that she was lead “in her simple mind set by her religious convictions” and the fact that this was the 

first violation of the unemployment regulations both form an attenuating circumstance for the judges 

in appeal, and this justifies the minimum of 26 weeks exclusion. Further, the reservation that the 

unemployed is not willing to work without a headscarf does not make her unavailable for the labour 

market “because the wearing [of a headscarf] is not a barrier for normal employment.”  

 

Headscarf and mushroom picking 

 

A 1995 case before the Labor Tribunal of Hasselt
3168

 held that a Muslim woman had legitimate 

reasons to reject a job picking mushrooms when she was prohibited from wearing her veil. She argued 

she had not refused to do the work, just that she would not take off her headscarf. She argued she was 

entitled to refuse positions that required working without a headscarf since these did not form suitable 

employment for Muslim women. With the position in question, there could be no safety or hygiene 

concerns, since she had never refused to wear over her headscarf a protective cap like other employees 

wear directly over their hair. The RVA, however, saw this as a refusal of (suitable) work and 

sanctioned her by excluding her from benefits for a period of 52 weeks in 1994. The claimant was 

represented by the labour union, provided a declaration of the Imam of the Mosque in Leopoldsburg 

attesting that she was a strict observer, and the arbeidsadviseur also provided a legal advice in which it 

emphasized the importance of freedom of religion (worship) under Article 14 of the Belgian 

Constitution and the fact that any incident of refusal of work has to be assessed in concreto taking into 

account the truthfulness of the motives at the time of refusal:  

“the unemployed person cannot be sanctioned when the objections are genuine and there is talk of 

violation of constitutional rights. Wearing a headscarf is derived directly from the unemployed 

woman’s Islamic faith, so that her objections are genuine and there can be no talk of an unjustified 

refusal of work.”  
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The Tribunal followed this legal advice. Relying on a translation of an excerpt of the Quran,
3169

 it 

accepted that ‘an Islamic woman following her religion can feel obliged to keep her headscarf on in 

the presence of strangers.” Also, this “does not render Islamic women unavailable for the labour 

market, considering most activities are perfectly compatible with the wearing of a headscarf. Positions 

requiring to take off the headscarf are accordingly not suitable positions for Muslim woman...” In this 

case, the Court expressed serious doubt that the employer had asked the woman to take off her 

headscarf for safety or hygienic reasons:  

“considering the claimant was willing to wear a protective cap over her headscarf, any contamination 

risk was not any larger in her case than in the case of a person who would wear a cap over their full 

hairdo. The headscarf is worn quite tightly so that it also cannot form a danger by getting stuck in 

machines.”  

 

So while the Court was of the opinion that the employer had no good reason to request the employee 

not to wear a headscarf, in the procedure concerning unemployment benefits it was unable to address 

the employer directly. What’s more, and particularly striking, is that the Court considers that even 

though in its opinion there was no good reason for the demand to take off a headscarf on the job:  

“A potential employer can obviously choose his staff freely and not accept staff with a headscarf.”  

 

This is clearly a misguided statement, even under the then applicable legal framework.
3170

 The Court 

merely holds that unemployed people cannot be penalized by being excluded from unemployment 

benefits, because they have a valid reason to refuse such employment positions. The result of this was 

that the unemployed Muslim woman remained entitled to unemployment benefits. However, the case 

sends out the wrong messages when it concerns the integration of Muslim women in the mainstream 

workplace, holding (mistakenly) that employers can refuse to hire women with headscarves but at the 

same time that these women are justified to refuse this employment and go/remain on benefits. Surely, 

the desirable situation is not to accept that employers can justifiably hire non-veiled or even non-

religious staff without any good reasons, while that Muslim women are routed to the unemployment 

office. This case allows one to argue for imposing a reasonable accommodations duty on Belgian 

employers, since the onus then is no longer on the unemployment administration to financially 

compensate workers excluded from the labour market for no good reason (in fact, by violating their 

fundamental rights). Rather, it is then up to employers to justify certain negative actions which lead to 

the unemployment of ex-workers. Employers are distributive agents with say over the allocation of 
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scarce resources (jobs) and, indeed, good reasons must be provided for the refusal to hire a woman 

with a headscarf, for instance solid (non-pretextual) safety or hygienic standards which amount to 

undue hardship on their business. 

 

Headscarf unseated with sex segregation demands 

 

Two more cases can be discussed under this section regarding unemployment and the headscarf 

disputes decided in the 1990s. 

In a 1994 case, the plaintiff, a Belgian woman who was on unemployment for 3 years prior to the 

dispute, was excluded for 26 weeks from unemployment benefits for refusal of a position as kitchen 

lady in a restaurant.
3171

 However, she argued she never refused employment, but merely expressed she 

wanted to wear a headscarf during work and had explained some of the rules of her faith. Before an 

offer of employment was made, she had raised the headscarf issue and also explained she did not want 

to be in contact with men, did not want to come in contact with alcoholic drinks, and also would be on 

vacation during a particular period. The RVA first had doubts about the religious convictions adhered 

to by the complainant: and argued religion could be used as pretext in order to avoid employment 

offers and to avoid the reality of the world of labour; certainly, religion could be lived in all its 

rigorousness, but then the precepts would amount to a barrier for finding employment and the 

unemployed person should not be allowed to rely on further enjoyment of benefits. The Brussels 

Tribunal makes a number of unwarranted and even crass value statements, under the heading ‘the 

law’, for instance  

“The tribunal can accept that the complainant, as a strict observer of her faith, wants to respect the 

precepts as she reads them...The tribunal, however, asks itself how she and her husband can continue to 

live in our Western society which is hardly organised so that these precepts can be applied in each 

instance of social life of our country –stores- public transportation etc....!”  

 

The Tribunal gives a clear signal that under these circumstances the complainant is regarded as having 

made herself unavailable for the general labour market by formulating the said reservations (even if 

the court does not specify which were (most) objectionable): 

“If complainant wants to apply the rules of her religion in the rigorous fashion she upholds, she also has 

to accept the consequences and give up the enjoyment of unemployment benefits which are recognized 

only for workers who integrate themselves in the organisation of the labour market in our country.”  

 

Likely, it is the refusal to not be in contact with members of the opposite sex which strike a sensitive 

bone and is considered to justify indefinite exclusion from unemployment benefits, unlike the (mere) 

wearing of the headscarf which on its own has justified under some circumstances suspension but not 
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indefinite exclusion. The Tribunal can, however, only go so far as to confirm the sanction of 

temporary exclusion from benefits, but states it is “surprised” that no use is made of the possibility to 

indefinitely exclude her from benefits for being unavailable for the labour market. 

 

The final case, issued by the Labour Court of Appeal Liège (French-speaking) in 1991,
3172

 confirmed 

that a Muslim woman who refuses all employment where she would be in contact with men, in 

addition to wearing a headscarf on the job, is altogether to be considered unavailable for the labour 

market. That person is not validly registered as looking for employment and can be excluded from 

benefits even retroactively (thus requiring reimbursement of past payments, in this case involving 

several years worth of benefit payments). The case concerned a Muslim woman who had been on 

unemployment benefits, as head of household (which entitled her to a higher rate), for some 6 years at 

the time of the dispute, after being made redundant from her past job. She had since given birth to six 

children; her husband did not work nor received any benefits. In 1987 a representative from the RVA 

made a house call to verify some information, and was received by the husband but was unable to 

speak or see the wife who stayed in a separate part of the house even when it was her signature which 

was needed on a declaration. This raised the suspicion that the unemployment beneficiary could not be 

in contact with men other than her own husband. During a follow-up interview, where she was 

accompanied by her husband who spoke on her behalf, she confirmed she only would accept a 

position if she was able to wear her headscarf and if the work required no contact with male co-

workers, superiors or customers (only high-level managers could potentially be men). Also, if the 

interview was with a man, she would have to be accompanied by her husband. This rule of behaviour 

was essential to her and she stated she always adhered to it; when she was employed in the past -in the 

slaughterhouse of Anderlecht- she only had female colleagues. In addition, because of her children she 

could only accept positions which did not require more than one hour commuting time. On the basis of 

this declaration, the Labour Court of Appeal Liège reformed the decision of the Labour Tribunal of 

Verviers of 29 May 1989 which held it unproven that the unavailability for the labour market started 

with the first inscription as a jobseeker back in 1981 and that her religious rigorousness had since 

evolved. Instead, the Court of Appeal of Liège saw the woman admitting she had always abided by the 

sex segregation practice as an essential religious rule of conduct. Because of this, her inscription as 

jobseeker was never valid so she was never entitled to benefits. Consequently, she would have to 

reimburse several years worth of unemployment payments, amounting to a very severe sanction. The 

Court of Appeal, however, noted that the RVA has the possibility to forgive a debt when the creditor 

has no means to repay, so that unlike what the Tribunal in first instance had noted, the sanction is not 

such that it “would ruin citizens who already find themselves in dire circumstances and out of work.” 

                                                           
3172

 Labour Court of Appeal Liège, 5 November 1991, (ONEM (RVA) v. A.) J.L.M.B. 1992, 1193-1199 (Note 

by Michel Westrade); reforming  Labour Court of Verviers of 29 May 1989. 
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Discussion of unemployment and headscarf/sex segregation cases 

 

In unemployment benefits disputes, Belgian courts thus allow the religious unemployed to refuse 

employment for reasons to do with religious beliefs and practices, in particular by finding that 

employment positions are not to be considered suitable for them if they require Muslim women to not 

wear headscarves. There are some exceptions but this largely follows an established course, which 

also rejects the idea that wearing a headscarf makes one unavailable for the labour market and would 

justify indefinite exclusion from benefits. Disputes, however, do show the restrictive practices that 

employers adopt oftentimes without compelling reasons excluding certain individuals and groups from 

the labour market and their repercussions on (ex-) employees and the social security system. This is 

despite the fact that the ‘tip of the iceberg’ cases often involve long-term unemployed who no doubt 

also have some hand in their situation. On the other hand, the few cases where the unemployed 

expressed explicit reservations about working with members of the opposite sex, the sanctions (were 

allowed to) go much further, as such demand would make one altogether unavailable for the labour 

market. The latter is explicitly different in Great Britain, where a guidance to DWP staff, interpreting 

the Jobseeker’s Allowance Regulations 1996, gives as example for good cause to refuse a position 

because of sincere religious or conscientious objection: ‘a religious objection to being in employment 

with members of the opposite sex.’
3173

 

 

The Belgian decisions finding –for the most part, despite such cases being exceptional for the RVA to 

pursue - in favor of continued unemployment benefits for employees –Muslim women wearing a 

headscarf- experiencing the limits of tolerance in the labor market, while perhaps justified in the 

unemployment context and on their particular facts, must however also be considered in the light of 

available data that reveals a bleak picture on the employment situation for men and women from 

predominantly Muslim countries of origin (Moroccan, Algerian, Turkish) living in Belgium as 

discussed in Part II.
3174

 These decisions should also be juxtaposed and compared with decisions 

discussed in Part II where employers are liberated of the slightest efforts to make adjustments for 

Muslim women, often under ‘neutrality policies’. The ramifications of this disconnect, and the 

strategies to address this situation including the potential added value of an explicit duty of reasonable 

accommodations, are discussed in the comparison/conclusion. 

 

Religious time observances and unemployment 

                                                           
3173

 DWP Guidance manual, section 34480 (fourth example), see below. 

3174
 Belgian National Employment Office (RVA), Migration reports 2007–2009, supra note 5. 
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Legal disputes regarding religion or belief in the unemployment context in Belgium have also 

involved the issue of the Sabbath and other religious time conflicts. Whereas sanctions based on dress 

without exception related to Muslim women (typically for wearing a headscarf), here cases involve 

members of the 7
th
 Day Adventist Church and the Jehovah’s Witnesses.  

 

The first case is from 2011 and came before the Labour Court of Appeal Antwerp, after Ms. 

Bleichfeld, the 7
th
 Day Adventist sanctioned by the RVA appealed the judgment of the Labour Court 

Antwerp.
 3175

 Ms. Bleichfeld -unemployed and receiving benefits for almost 13 years (since 1996)- had 

been sanctioned by being suspended from unemployment benefits for a period of 20 weeks
3176

 because 

she had (implicitly) rejected a suitable employment as a housekeeper/domestic help because of telling 

the employer she was merely applying for the cleaning job because she had to do so from the VDAB 

and that cleaning was not her preferred work. The relative long suspension period of 20 weeks was 

motivated by the long-term unemployment status (apart from short work stints), justifying the 

expectation that any employment opportunity is taken seriously.  

She had also been indefinitely excluded because her religious reservations against working on 

Saturdays were considered to amount to unavailability for the labour market, having stated ‘it is hard 

to find work as a saleswoman, since I cannot work on Saturdays (for religious reasons).’
3177

 This was 

based on the (unconvincing) argument that by refusing a suitable position meant the applicant was 

unwilling to accept all suitable employment (taking into account the criteria for suitable employment), 

which was required to be considered as ‘being unavailable for the labour market.’ (art. 56, § 1,1) 

 

While the Labour Tribunal had confirmed both sanctions, the Labour Court of Appeal only confirmed 

the suspension for 20 weeks based on the implicit refusal of the housekeeping work offer, which 

would have accommodated religious time requirements (i.e., allowed for part-time or full-time, choice 

of two locations), and found the indefinite exclusion from benefits based on an alleged unavailability 

for the labour market unjustified. The Labour Court of Appeal held that “Appellant, who makes a 

reservation for labour on Saturdays for religious reasons, is not unavailable for the labour market; she 

remains available for employment during the remaining workdays (from Monday to Friday).” In 

addition, the Labour Court of Appeal refers to the fact that working in sales was not her only choice; 

she had amongst others also applied for a position as a part-time factory packer, a job for which she 

                                                           
3175

 Labour Court of Appeal Antwerp, section Antwerp, 17 March 2011, A.R. 2010/AA/246 (Bleichfeld v. RVA); 

appeal against judgment of the Labour Tribunal Antwerp, 29 March 2010, A.R. 09/4923/A. 

3176
 Pursuant to Art. 51 of the Royal Decree of 1991, a person who refuses a suitable employment is considered 

to be unemployed because of circumstances dependant on his or her will (thus voluntarily), and pursuant to art. 

52bis, § 1, 2° of the Royal Decree the sanction is suspension from 4 to 52 weeks. (so the sanction is potentially 

heavier than if one is dismissed because of own fault) 

3177
 art. 56, § 1, 1 of the Royal Decree of 1991. 
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had received a tentative offer. Overall, this seems like a very defendable holding: the implicit refusal 

of an offer for work (even if involving cleaning) by someone on unemployment benefits for some 13 

years may justify a sanction, but the mere refusal of Saturday work cannot be considered to render 

someone as a whole unavailable for the labour market -there remains a large spectrum of suitable work 

that requires no work on Saturdays (even apart from the issue of accommodation). It also appeared 

from the case file that the VDAB was aware of and had in fact worked with the jobseeker to find work 

that accommodated amongst others her religious needs, level of training, family situation, and so on, 

so that the course of events could not have come unexpected.  

 

A 1998 case, before the Labour Court of Appeal Ghent, involved a member of the Jehovah’s 

Witnesses -Ms. Vanexem-
3178

 who was excluded from waiting benefits for declaring her unwillingness 

to work during weekends “for personal reasons” which referred to religious duties to follow Sunday 

public meeting and watch tower study as well as making proselytizing house visits.
3179

 

She had made the statement in response to the VDAB which proposed a part-time job at a bakery 

under a schedule (25 hours a week, spread over 5 half days, including the weekend) which may have 

included weekend work. In response, the RVA sanctioned her by suspending her benefits for 26 weeks 

for refusal of a suitable employment as well as indefinitely excluding her because the reservation 

against any weekend work made her unavailable for the labour market.  

The Labour Court of Appeal’s assessment was considerably different from that of the Labour Tribunal 

in Ieper.
3180

 Ms. Vanexem prevailed before the 1
st
 instance Labour Tribunal; the position at the bakery 

was considered unsuitable because it conflicted with her religious commitment so that she had been 

justified in refusing such employment. Also the proposed schedule was considered not to conform to a 

‘generally common work schedule’ wherein one does not work in the weekend, and the applicant 

remained available for the labour market during all weekdays. 

But the Labour Court of Appeal Ghent took little mercy on her, and in a rather exceptional move, 

found even the indefinite exclusion from benefits justified. First, it scrutinized more closely both the 

actual religious commitment of the applicant as well as the proposed work schedule, failing to find any 

conflict between the two. Second, it assessed the consequences of refusal of any weekend work much 

greater than the Tribunal had. The Labour Court of Appeal first discussed the nature of the religion 

and religious commitment brought in, finding that all religions –implying this includes the 

                                                           
3178

 Based on the name, one can assume that the plaintiff is a native Belgian, not an allochtone. Thus, both 

unemployment/religious time disputes involve native Belgians, while the unemployment/religious dress disputes 

all involved Muslim women and the one ‘miscellaneous’ practices case (resting during Ramadan) involved a 

Muslim man.   

3179
 Labour Court of Appeal Ghent, section Bruges, 24 April 1998, A.R. 96/373 (RVA v. Vanexem). 

3180
 Labour Tribunal of Ieper, 7 June 1996. 
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controversial Jehovah’s Witnesses as well- fall under the protection of art. 9 ECHR which has direct 

vertical effect: 

“No distinction can be made in this respect according to the religion the unemployed person practices. It 

is not up to the judge to make reservations regarding religious convictions with a possibly sectarian 

character as long as ‘public order, health or morals or the protection of the rights and freedoms of 

others’ is not endangered. However, it does not suffice to merely state one adheres to a certain religion: 

“the court should be able to verify whether the unemployed has thus far taken serious the principles of 

which he is now asking the government to take serious.”  

 

In this case, Ms. Vanexem was found to be a genuine religionist, with the court pointing to her signing 

a declaration that she does not wish to undergo blood-transfusions.
3181

 But the next step, assessing the 

extent of the religious commitments involved, the Court accepts the duty to attend Sunday afternoon 

‘public meeting’ and ‘watchtower study’ explained in a brochure offered into evidence, but finds it 

makes no reference to a duty to make house visits on Saturday or on Sunday-morning. In addition:  

“These house calls cannot be considered on the same footing as the activities on Sunday afternoon. It is 

clear that this proselytism does not belong to the nucleus/core of the religious praxis.”
3182

  

 

In addition, the bakery job- which the applicant had blankly rejected without asking about the 

specifics- in fact may or may not have included Sunday afternoon shift or even weekend work:  

“On the contrary, since the position was only for 5 half days, it is very likely that this [having to work 

on Sunday afternoon] would not have been required. It is even possible that the applicant only would 

be scheduled in one of the two mornings or none at all. It is also possible that she would have been 

able to negotiate an agreeable arrangement with the employer.”
3183

  

Thus, for the Labour Court of Appeal, there was in fact no way to prove conflicting of the religious 

duties and the job in question, which may be a defendable conclusion despite the (unnecessary) 

sweeping statement that ‘proselytism does not belong to the nucleus/core of the religious praxis’ of 

Jehovah’s Witnesses.
3184

 

                                                           
3181

 Jehovah's Witnesses are best known for their door-to-door preaching and distribution of literature (The 

Watchtower and Awake!), refusing blood transfusions and military service and perhaps also for not celebrating 

birthdays and Christmas. 

3182
 P. 6 of the judgment. 

3183
 P. 7 of the judgment. 

3184
 “Jehovah's Witnesses are perhaps best known for their efforts to spread their beliefs, most notably by visiting 

people from house to house. … Witnesses are told they are under a biblical command to engage in public 

preaching. They are instructed to devote as much time as possible to their ministry and are required to submit an 

individual monthly "Field Service Report". Baptized members who fail to submit a report every month are 

termed "irregular" and may be counseled by elders; those who do not submit a report for six consecutive months 

are termed "inactive".” See Wikipedia. In practice, Jehovah’s witnesses make house calls throughout the week so 

that one could reasonably fulfil one’s religious duty by making house calls during other days of the week-the 

bakery job being part-time enough time would have been available to applicant. 
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The Labour Court of Appeal also disagreed with the Labour Tribunal that weekend work was not part 

of today’s standard work schedules. Between the lines one can read that had Ms. Vanexem actually 

succeeded in convincing the Court that her religious duties made any weekend work impossible, the 

decision would have come out differently.
3185

 Here, however, the reservation was too broad, which 

rendered it untenable. For this reason, of setting conditions to any weekend work without the religious 

commitments to back this up, Ms. Vanexem was seen as to have made herself unavailable for the 

labour market; the fact that she was willing to accept any work during the weekdays could not 

discount the fact that she was excluding herself from a range of suitable positions.
3186

  

 

In this case, the applicant –member of Jehovah’s Witnesses- was thus excluded indefinitely from 

benefits (at least 6 months) for making too gratuitous objections to a potentially non-conflicting 

employment opportunity. Juxtaposing the Bleichfeld case (7
th
 day Adventist) with Vanexem case 

(Jehovah’s Witness) may yield the interpretation that refusing Saturday work is ok, but refusing all 

weekend work is going too far. However, on closer examination the reason why Ms. Vanexem was 

found to be unavailable for the labour market was not because not enough positions remained 

available with setting reservations against any weekend work (in fact, for the court sufficient positions 

did remain), but rather because she was unwarranted having due regard to the concrete religious 

commitments to refuse any weekend work. In other words, there lacked a real conflict between her 

religious obligations and the reservations against work time. Such conflict must also be proven in case 

of requests for accommodation,
3187

 and despite the fact that it is not up to courts (or employers) to 

assess the concrete details of religious duties, in order to provide accommodation the extent of the 

conflict must be known in order to be able to work towards an effective accommodation. The harsh 

result also had nothing to do with the court being prejudicial against a faith seen as ‘sectarian’; in fact, 

the court addressed this issue head-on and stated the religion in question makes no difference under 

Article 9 ECHR (“as long as ‘public order, health or morals or the protection of the rights and 

freedoms of others’ is not endangered”.) On the other hand, this case sits uncomfortably with the 

Gulcemal case which blamed the unemployed Muslim woman for wearing a headscarf and excluding 

herself from a range of positions (thus refusing some suitable positions), but finds she is not 

unavailable for the labour market since there remain enough positions available.
3188

 One could then 

                                                           
3185

 The Labour Court of Appeal distinguished this case from a 1988 case involving a 7
th

 Day Adventist who 

objected to Saturday work and the position was held not suitable if didn’t allow the unemployed person to 

respect this religious observance (Labour Court of Appeal Ghent, 28 March 1988, R.W. 1988-89, 232. 

3186
 Art. 51 Ministerial decree requires availability for all suitable positions so setting conditions that are not 

justified taking into account the criteria for suitability means making oneself unavailable for the labour market.)  

3187
 See Part II on the U.S. as one of the elements to constitute a prima facie case for failure to reasonably 

accommodate for religion.  

3188
 In the Gulcemal case, the outcome can be supported (no unavailability for labour market), but the reasoning 

where that relies on is problematic: if indeed the employee has no right to wear a headscarf on the job, because 
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question whether it is the fact of making unsupported/overbroad reservations or the fact that (not) 

enough positions remain available that is determinative for the question of availability for the labour 

market, or the combination of the two. The position in Great Britain seems to be the latter, which is to 

be preferred; there, sincerely held religious/ conscientious belief or objections are good cause for 

restricting one’s availability for some positions as long as there remains ‘reasonable prospects of 

employment’.
 3189

 

In both the Gulcemal and Vanexem cases, an explicit duty of reasonable accommodation would also 

strengthen the court’s/RVA’s argument that the employee should have tried to negotiate an 

accommodation and not presume they would not be hired because of religious dress or Sabbath. 

Denying the duty of employers to make any reasonable accommodations for staff on the basis of 

religion or belief stands in stark tension with the argument that applicant should not have presumed 

he/she would be rejected for a position (e.g. because of a headscarf or a conflict with a religious time 

commitment) and is rightly sanctioned for such self-handicapping ‘presumption’ to avoid rejection. 

 

Resting during Ramadan 

 

A 2011 case before the President of the Labour Court of Antwerp involved the issue of resting during 

Ramadan.
3190

 The RVA had taken the decision to suspend for 8 weeks from unemployment benefits a 

Muslim blue-collar worker for the reason that he was dismissed by his previous employer, with notice, 

after he was found allegedly sleeping on the job (something the RVA considered to be dismissal due 

to the applicant’s fault, so that he was voluntarily unemployed).
3191

 The man, however, contested the 

facts arguing he was merely resting on a couch, not sleeping, because he was not eating or drinking 

during Ramadan, but receives little sympathy for this explanation. The President of the Labour Court 

held that “the individual religious creed (geloofsbelevenis) of the worker, some Muslims do eat and 

drink at work, cannot justify not doing one’s work.” For the position that “not all Muslims fast during 

the month of Ramadan, and some only refrain from eating or drinking in public”, the President refers 

to a Wikipedia page on Ramadan. However, because the applicant had been employed for 4 years, the 

                                                                                                                                                                                     
the employer can determine his staff’s dress freely, then by making such (unjustified) reservation means self-

exclusion from a range of suitable employment positions.  

3189
 The Jobseeker’s Allowance Regulations 1996, section 13 (2) states that “a person may impose restrictions on 

the nature of the employment for which he is available by reason of a sincerely held religious belief, or a 

sincerely held conscientious objection providing he can show that he has reasonable prospects of employment 

notwithstanding those restrictions and any restrictions on his availability in accordance with regulation 7(2), 8, 

paragraph (3) or (4) of this regulation or regulation 17(1) or (2).” These other restrictions related to availability 

for work relate, amongst others, to hours one is available for work. 

 

3190
 President of the Labour Court Antwerp, 6 June 2011, A.R. 11/673/A (Said v. RVA). 

3191
 Reference was made to art. 51 and 52,§ 1 of the Royal Decree of 1991 which states that a worker who is 

dismissed because of his or her ‘faulty attitude’ (foutieve houding) is considered unemployed because of 

circumstances dependant on his will (voluntarily), and can be excluded from benefits for 4 to 26 weeks. 
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president reduces the 8 weeks to 4 weeks suspension (the applicable minimum). The President also 

refers to the judgment of the Court of Appeal Antwerp (Hasselt) of 3 June 2004, more specifically to a 

consideration regarding a ‘suitable job’.
3192

 Overall, the President adopts a very formal position with 

little regard for the need of accommodation, and the relevance of the argument that ‘some Muslims 

do/do not observe Ramadan’ in this context is not entirely clear. What is clear is that the coping 

mechanism of the complainant, which in a more understanding and accommodative environment 

would not have yielded the dismissal of an employee with 4 years work history, was considered to 

constitute a ‘fault’; this would seem to leave a tired Muslim worker who has to perform physically 

challenging labour during Ramadan in a bind, arguably unnecessarily, since allowing reasonable rest 

breaks and/or shifting working time may have prevented the unemployment situation. 

 

 

1.5. UNEMPLOYMENT DISPUTES INVOLVING RELIGION OR BELIEF 

IN THE NETHERLANDS 

 

In the Netherlands, the Basic Unemployment Law (WW: Werkloosheidswet ) regulates conditions and 

entitlement to unemployment benefits (WW-uitkering), which is part of employee insurance 

(‘werknemersverzekering’).
3193

 Some basic eligibility requirements are the same as in Belgium, such 

as the requirement that the applicant is not unemployed through fault of his/her own ( “niet 

verwijtbaar werkloos zijn.”)
3194

 Suitable employment is considered “all employment which is suited to 

the powers and abilities of the employee, unless he cannot be required to accept this for reasons related 

to physical, spiritual/ mental or social conditions.”
3195

 

In the Dutch setting, with conditions for unemployment being more strict than in Belgium and time 

limits being more restricted, other benefits including disability benefits and social assistance benefits 

play a large role. It has even been said that disability benefits are a way to channel high 

                                                           
3192

 “the judge is called upon to judge how fundamental rights and freedoms can be reconciled with the 

unemployment regulation...in certain cases an employee can reject an offered employment because of his 

religious beliefs, when his [religious] motives impose a moral compulsion on his actions and he is unable to find 

alternative arrangements to meet his religious commitments. In practice, the community allows believers to 

judge the suitable character of offered jobs taking into account their prescribed rules and doctrine as long as this 

does not involve an excessive burden on society.” 

3193
 There is a specific provision which exempts conscientious objectors to insurance from participating in the 

system. There are no other specific arrangements for persons who object to particular positions for religious 

reasons, but there may not be suitable employment when there is a ‘spiritual/mental’ reason to object to a 

position. (article 24.3 of the WW) 

3194
 Article 24.1 and 24.2 of the WW relate to the concept of ‘verwijtbaar werkloos’; article 24.3 of the WW 

defines suitable employment (passend arbeid) as “alle arbeid die voor de krachten en bekwaamheden van de 

werknemer is berekend, tenzij aanvaarding om redenen van lichamelijke, geestelijke of sociale aard niet van hem 

kan worden gevergd.  

3195
 Ibid. article 24.3 of the WW. 
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unemployment, with many Turkish unemployed people on disability.
3196

 Religion cases have come up 

under the social assistance benefits system (Wet werk en bijstand (WWB)) where there are 

reintegration/activation requirements for many categories of benefits receivers as well.
3197

 Some of 

these cases, even if they, strictly seen, fall outside the purview of the analysis since they do not relate 

to unemployment benefits, will be discussed nonetheless since they illustrate the Dutch approach 

towards religious objections to job positions, and the role of the state in awarding benefits in such 

cases.
3198

 

Jonkers argues that the emphasis on employment inclusion -and reintegration/activation through 

services to those on benefits- is a development which was initiated in the second half of the 1980s: 

 “From WW II until the first half of 1980s, the Dutch government concentrated on unemployment 

compensation rather than on accommodation of labour market participation. Compared to liberal 

welfare states like the US and Canada, in the Netherlands a right to unemployment benefits was far 

more articulated than an equal right to work. In fact, the system of minimum wages and social benefits 

allowed the exclusion of many people from the active labour force. …esp. Turkish employees were 

easily styled disabled in order to pay them disability compensation.”
 3199

 

 

Indeed, there seems to have been a ‘dramatic shift’ during the 1980s, going from an 

individual right to unemployment compensation (“the welfare state model”
3200

) to a societal 

need for full employment.
3201

 The Netherlands was inspired by Canada, and particular by the 

1986 Employment Equity Act (a proactive piece of affirmative action legislation under which 

companies became obliged to strive for proportionate representation of the four designated 

groups in the workforce (visible minorities, women, people with disabilities and aboriginals). 

Dutch unemployment offices were renamed “‘centres for reintegration and temporary 

income/financial assistance’ to get firmly into minds that benefits are meant to support people 

                                                           
3196

 Jonkers, p. 275-298; see also Blok, p. 176 on the high number of Turkish newcomers being considered 

disabled and getting disability payments. 

3197
 Another reason may be the dismissal permit requirement in the Netherlands which offers employees a high 

degree of protection against dismissal, in the process of which the religious issue would be raised and potentially 

blocking the road to unemployment (see infra). This protection does, however, not apply to all employees and 

some ethnic-religious minorities are employed in temporary or other position where the dismissal permit 

requirement does not apply. 

3198
 Indeed, there were more religion issues in assistance payment cases (bijstandszaken: 5) than in 

unemployment cases (WW-uitkering; 1). 

3199
 Jonkers, p. 275-298; see also Blok, p. 176 on the high number of Turkish newcomers being considered 

disabled and getting disability payments. 

3200
 Penninx, After the Fortuyn and Van Gogh Murders: Is the Dutch Integration Model in Disarray?. 

3201
 Blok, referring to 1989 WRR report seeing the emphasis on cultural aspects as impeding socio-economic 

participation of ethnic-religious minorities. 
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that re-integrate in the labour market,” and there was a high degree of decentralization of 

policy.
3202

 

A 2006 case before the Central Appeals Tribunal
3203

 would appear to be the only case which involved 

a religious objection in the context of an unemployment sanctions appeal; the case involved the 

Saturday Sabbath. In particular, a Jewish applicant was refused unemployment benefits under the 

Werkloosheidswet (WW) because he had refused to work on Saturdays for religious reasons. The 

applicant had been working as a salesperson at a store in Schiphol airport for four years and was called 

to work Saturdays and Sundays every two weeks. After 4 years, however, he informed his employer 

that for religious reasons he no longer wanted to work on Saturdays, upon which his employer replied 

that he was unwilling or unable to accommodate the request and that if he failed to appear when 

scheduled according to his shift that would constitute refusal to work (werkweigering). When on the 

following Saturday applicant did not show up at work, the employer gave a warning that if this 

happened again it would lead to dismissal, which is what then happened the next time the employee 

was absent on a Saturday (op staande voet ontslagen). After having been laid off, the applicant 

submitted a request for unemployment benefits (WW-uitkering) the following month. This was denied 

in its entirety as the administrative agency, the Institute for Employee Insurance Schemes 

(Uitvoeringsinstituut werknemersverzekeringen; UWV) informed the applicant he had become 

unemployed through his own fault (verwijtbaar werkloos) since he failed to show up at work twice 

after having been warned that the employer would not tolerate this. The applicant’s internal appeal 

was dismissed by the UWV and the court in Amsterdam also found against applicant. On appeal to the 

Central Appeals Tribunal, the complainant argued that he was unable to work from sunset on Fridays 

to sunset on Saturdays because of his Jewish faith and that this was covered under his constitutional 

freedom of religion, so that the UWV should not have considered this to be a ‘fault’ (verwijtbaar) on 

his behalf.  

The Central Appeals Tribunal dismissed the claim, and -referring to article 24.1.a and 24.2. of the 

WW
3204

- considered the meaning of the term ‘verwijtbaar werkloos’; this meant a behavior which 

applicant reasonably should have known would lead to his dismissal. It did not consider any 

exceptions because the behavior fell under freedom of religion or the right to a non-discriminatory 

treatment on the basis of religion or belief, even if this would be considered a ‘spiritual/mental’ reason 

which would mean there was no suitable employment. To reason that in this case such faulty behavior 

was present, the Central Appeals Tribunal referred to a provision in the employment agreement which 

                                                           
3202

Jonkers, p. 275-298. 

3203
 Central Appeals Tribunal, 12 July 2006, LJN: AY4797 –weigering WW-uitkering (appeal decision against 

District Court Amsterdam 29 July 2005). 

3204
 This provision sets out two circumstances in which the employee is considered to be dismissed through fault 

of his own (‘verwijtbaar werkloos’): when the dismissal was for an urgent reason related to the behavior of the 

employee and when the employment was terminated by or by request of employee without there being 

circumstances which make the continuation reasonably objectionable. (article 24.2. a and b of the WW) 
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prohibited the employee to adjust working times or make exchanges without the prior explicit consent 

of employer. Despite the warnings made by the employer, the employee was absent so that he should 

reasonably have known it would lead to his dismissal. The Central Appeals Tribunal states in a brief 

cryptic paragraph that the reference to article 6 of the Constitution on freedom of religion fails because 

the sanction adopted by the UWV is not considered to form a limitation towards the free exercise of 

that right.
3205

 The Court thus adopts a rather formal dismissive approach, refusing to meaningfully 

engage in any freedom of religion/non-discrimination issues in this social security case where the 

government is denying benefits to an unemployed applicant. One explanation may be that the Central 

Appeals Tribunal simply rejects the idea that denial of financial benefits (under an insurance scheme 

even) cannot form a limitation of the fundamental right to freedom of religion (which is obviously 

problematic and risks denuding any meaning of fundamental rights in the area of social security) but 

arguably the WW’s inclusion of ‘spiritual/mental reasons’ in the definition of a suitable position
3206

 

contradict this. Either way, the lack of accommodation in the workplace comes back to disadvantage 

the applicant in the area of social security, by also leading to denial of state unemployment benefits –

the proverbial ‘double penalty’. Here, there is a disconnect, as there is a lack of accommodation (or 

even any negotiation of the religious time request) by the employer (not sanctioned under employment 

law nor pursued by employee) on the one hand and an added penalty in the area of unemployment 

benefits on the other hand. Despite the employment law cases which point to a level of 

accommodation for religion or belief being required of employers in the Netherlands, this 

unemployment case shows that perhaps a more explicit duty of accommodation in the workplace 

would improve the situation in triggering the Central Appeals Tribunal to address this double penalty 

situation in the Dutch case. A more specific mention in the WW that dismissals due to legitimate 

religious requests (apart from whether they should have been or were in fact accommodated) imply a 

lack of ‘verwijtbaar werkloosheid’ may also be helpful although the text of article 24.3 of the WW 

would seem to be broad enough as is.  

In contrast to the one case regarding denial of unemployment benefits where religion was involved, a 

number of disputes in the Netherlands involve the same issues but in the assistance benefits sphere, 

namely the question whether certain religious practices justify the denial or (more frequent) limiting of 

assistance benefits to members of religious minorities (predominantly Muslims) because they fail to 

meet their reintegration duties – assisted efforts to find generally acceptable employment and be 

included in the labour market (plichten ivm arbeidsinschakeling)- under the Wet werk en bijstand 

                                                           
3205

 Para 7.4; “In the opinion of the Raad the application by the UWV in the case of the provisions regarding 

‘verwijtbaar werkloosheid’ do not form a limitation towards the free exercise of that right’). 

3206
 Article 24.3 of the WW. 
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(WWB).
3207

 It can be noted that while at times the situation of the claimants appears comparable to 

those seeking unemployment benefits, the ‘safety net’ of assistance benefits is located at a different 

even more critical level. Despite this, in assistance benefits cases Dutch beneficiary are also under 

obligation to make sufficient efforts to find ‘generally acceptable employment’ (‘algemeen 

geaccepteerde arbeid’)
3208

, without there being a need that this concerns ‘suitable employment’, which 

in some cases can work out to be more strict than under employment rules and would seem to hold 

less guarantees that religious practices are considered legitimate reasons for refusal of certain 

(unsuitable) jobs.
3209

 Making no or too little effort to find employment or refusing such generally 

acceptable employment because of religious practices can lead to sanctions, most often reduction of 

assistance payments. What can ‘save’ the beneficiaries is not so much the justifiability of their 

practices or objections, and the fact that they should not be doubly penalized for exclusion from the 

labour market, but rather the assessment that those practices or objections in fact do not hinder the 

search for gainful, generally acceptable employment.  

 

Religious dress and assistance benefits payments 

A case from 2007/2009
3210

 related to a long-term (4 years) assistance beneficiary whose ‘traditional 

wide clothing’ (consisting of a large headscarf, small headscarf, and djellaba -which is a long overcoat 

with hood) was considered an obstacle to inclusion in the labour force. The woman was asked to alter 

her appearance to increase her job chances, but had replied that her religious convictions stood in the 

way of changing her dress. She also objected to working in one space together with men. She was 

excluded from benefits because these reservations inhibited the acceptance of a generally suitable job 

position, and she had made too little effort to find employment. Therefore, her assistance payment was 

lowered 30% during one month, 60% during another month and denied for two months (later changed 

to 20% lowering during one month). She appealed the decision to reduce her assistance benefits, and 

                                                           
3207

 Wet van 9 oktober 2003, houdende vaststelling van een wet inzake ondersteuning bij arbeidsinschakeling en 

verlening van bijstand door gemeenten (Wet werk en bijstand); article 9.1.b WWB –employment inclusion 

(arbeidsinschakeling) as a duty for (most) assistance beneficiaries. 

3208
 Article 9.1.a WWB (arbeidsinschakeling en tegenprestatie) states that the beneficiary is obliged to obtain and 

accept generally acceptable employment, including being registered with the UVW as seeking employment. 

Other activities including unremunerated social activities which could lead to gainful employment also have to 

be accepted under Article 9.1.b, c, and 10a of the WWB. Certain groups are exempt from these  employment 

inclusion obligations (single parents of children younger than 12 unless adequate day care is foreseen) and 

individuals can on basis of urgent reasons apply for temporary exemptions (e.g. in case they have care duties). 

See article 9.2 and 9.4 of the WWB. Article 9a states that, in principle, exemption must be provided to single 

parents of children younger than 5 years old. 

3209
 In contrast the situation of (single) parents is extensively addressed in the WWB. 

3210
 District Court ’s-Gravenhage, 20 August 2007, X. v. het college van burgemeester en wethouders van X., 

case nr. AWB 06-4333, LJN: BC3697; Central Appeals Tribunal, het College van burgemeester en wethouders 

van de gemeente ’s-Gravenhage v. X, 2 June 2009, LJN: BI7937, 07/5455 WWB, JWWB 2009, 163 (djellaba 

case).  
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both the first instance (District Court; Rechtbank ‘s-Gravenhage) and appeal court (Centreal Appeals 

Tribunal; Centrale Raad van Beroep) found in her favor, considering the sanctions to be justified.  

The woman argued that the request to alter her dress violated the Dutch Equal Treatment Act and 

Articles 9 and 14 of the ECHR. The District Court first clarified that the term “religion” as mentioned 

under the Dutch Equal Treatment Act needs to be understood broadly in accordance with the concept 

of freedom of religion which is guaranteed by the Dutch Constitution and international human rights 

conventions, and includes not only the declaring of a religious conviction but also acting in accordance 

therewith. The interference at hand did not amount to direct discrimination as the request was not 

directed against the religious clothing itself but the supposed repercussions on the woman’s 

employment search. Rather, the case involved indirect discrimination for which the justification would 

have to be assessed. The District Court found work safety to be a legitimate goal. The woman, 

considering her low schooling, would likely have to work with machines and wearing her traditional 

wide clothing would be dangerous in certain positions that require machine operation. However, the 

District Court did not find that the adjustment of the clothing to the extent requested was necessary 

because “more proportionate means” would be available. Thus, the District Court held that limiting the 

woman’s benefits was unjustified as there was no proof her dress had formed an obstacle to 

employment inclusion. Thus, while the court took into account the freedom of religion or non-

discrimination explicitly, in the end the complainant won on the ground that, in the courts opinion, her 

dress could not be considered as an obstacle towards a successful search for ‘generally acceptable 

employment’.
3211

  

 

In the Netherlands, the issue has arisen also with regard to face-covering veils like the burqa. A 2007 

case, before the Amsterdam District Court,
3212

 involved the temporary exclusion from assistance 

benefits of a Muslim woman who wore a burqa. It was argued that the plaintiff was at fault for the 

failing of various job integration attempts. For instance, the woman was unable to meet the safety 

demands of a call center as those required that during check-in and during work hours the picture on 

the employee card could be matched up to the employee’s face. Also, a position at another call center 

which allowed her to work from home was refused because the work entailed selling lottery tickets. 

Further, she was refused for another work position because her appearance made communication with 

co-workers difficult, if not impossible. And a home work position was refused based on a number of 

practical problems. 

                                                           
3211

 Central Appeals Tribunal 2 June 2009, LJN: BI7937, para 4.4. (“is de Raad met de rechtbank van oordeel dat 

onvoldoende is komen vast te staan dat betrokkene ten aanzien van inschakeling in het arbeidsproces eisen heeft 

gesteld die het aanvaarden of verkrijgen van algemeen geaccepteerde arbeid belemmeren, zodat appelant niet op 

die grond bevoegd was de bijstand van betrokkene te verlagen.”) 

3212
 District Court Amsterdam, 24 May 2007, X. v. het college van burgemeester en wethouders van de gemeente 

Diemen, case nr. AWB 07/1635 WWB (LJN: BA6917).  
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The main arguments in this case before the Amsterdam District Court, of which the outcome was 

vigorously critiqued by De Beer as showing ‘absurd’ consequences of freedom of religion,
3213

 centered 

around the lottery selling job. The District Court considered it general knowledge that Muslims are not 

allowed to gamble and thus it cannot be expected that the plaintiff who is of the Muslim faith enable 

gambling by selling tickets. The court found that it would be disproportionate to ask the plaintiff to 

take off her burqa to help the job mediation go more smoothly, as it was held that not all possible 

alternatives were pursued before asking the plaintiff to take off part of a piece of clothing that for her 

is the direct expression of her faith. Thus, even under these given circumstances, the Amsterdam 

District Court held that the woman’s benefits should not have been limited. 

Thus, it seems that while most European jurisdictions are struggling with the headscarf in the 

workplace and certain European localities and countries have banned or are considering banning face-

covering veils in the public space,
3214

 the debate with regard to religious dress in the workplace 

includes face-covering veils in the Netherlands.
3215

 This is a highly contentious issue: even if the 

burqa bans in France and Belgium have been condemned, women who seek to wear burqas on the job 

in Europe have been publicly criticized by the Muslim community as “counterproductive” and for 

“breed[ing] considerable distrust of young Muslim women who are courageous enough to wear 

headscarves when starting new jobs.”
3216

 

The question is how tenable a situation is where in one EU country burqas are banned in the public 

sphere while in the neighboring country courts remain hopeful that further attempts to integrate 

women with burqas in the labor market could be successful.
3217

 It is debatable whether in the current 

                                                           
3213

 de Beer, p. 3 online comment (“Bovendien kon van de vrouw, “die moslima is, (…) daarom ook niet worden 

verwacht dat zij gelegenheid geeft tot gokken door het verkopen van loten voor een loterij. Het kan nog 

zotter…..”). 

3214
 For a discussion, see Evans, ‘From Cartoons to Crucifixes: Current Controversies Concerning the Freedom 

of Religion and the Freedom of Expression before the European Court of Human Rights’, p. 364–368 (noting 

that burqa bans will inevitably come before the ECtHR). France and Belgium in 2011 became the first European 

countries to institute a public burqa ban, see Jogchum Vrielink and Eva Brems, ‘Belgium bans 'burqa'’ Open 

Democracy  <www.opendemocracy.net> . In Germany, the state of Hesse adopted a Decree prohibiting civil 

servants from wearing full-face veils on the job, but allowing headscarves. This was triggered by an 

announcement by a civil servant returning to work fully veiled. See A. Reimann, ‘Veiled Debate Arrives in 

Germany. State Prohibits Burqas at Work for Public Employees’ Spiegel Online International  

<www.spiegel.de> . 

3215
 See also the case of Azmi v. Kirklees Metropolitan Borough Council, UK Employment Appeal Tribunal, 30 

March 2007, Appeal No. UKEAT/0009/07/MAA (involving the wearing of a niqab by a teaching assistant) in 

the UK, another country with multiculturalist policies (which have, however, come under pressure). 

3216
 See A. Reimann, “Veiled Debate Arrives in Germany. State Prohibits Burqas at Work for Public 

Employees,” Spiegel Online International, 3 February 2011, available at www.spiegel.de (Nurhan Soykan, the 

secretary general of the Central Council of Muslims in Germany). Even in Muslim states, women under burqas 

or equivalent covering have trouble getting jobs, especially those requiring interaction with the public. In Dubai, 

banks do not allow women to wear a niqab during work and generally “no one takes women with niqab in the 

retail sector.” See D. Hussein, “Women the World over Find Veil Limits Job,” Reuters, 22 August 2007. 

3217
 It must, however, be noted that in the Netherlands there are also proposals to ban burqas: B. Waterfield, 

“Netherlands to ban the burka,” The Telegraph, 15 September 2011, available at www.telegraph.co.uk (noting 

that a burqa ban proposal was introduced in the Dutch Parliament by Geert Wilders back in 2005). 
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societal context it remains warranted to believe that women who insist on “masking” their identity can 

reasonably be expected to be integrated in the mainstream workplace. Thus, it is at least arguable that 

the wearing of a burqa does hamper (substantially) a successful journey to gainful employment in 

Europe so that the standard of article 9.1 WWB cannot be met. This would mean that women who 

wear burqas, unless they are exempt from duties to find generally acceptable employment (e.g. 

because they care for their young children), are not entitled to take advantage of government 

assistance.
3218

 The District Court in Amsterdam, however, avoided such a principled stance, instead 

proceeding on a fact-specific assessment which yielded in the favor of the burqa-wearing woman.  

This social security decision could trigger a disconnect with the actual situation on the labour market. 

For instance, the ETC has, in an opinion related to the school context, accepted arguments that full-

body veils impose hindrances to communication and safety were accepted.
3219

 Even in the UK, known 

for its particularly accommodative stance towards Muslim women’s dress, the UK Employment 

Appeal Tribunal in the Azmi case
3220

 found the dismissal of an assistant teacher who insisted on 

wearing a niqab not to be discriminatory as it was shown that not being able to see the teacher’s 

expression disadvantaged the learning opportunities of already disadvantaged ethnic minority pupils. 

Of course, there will remain jobs which a woman in burqa will still be able to perform (socially 

acceptable), but if this was all that was required under the concept generally acceptable employment, 

none of the following religious practice objection cases should have lead to sanctions either, since they 

too (and to much larger degree) leave open options for employment even if they close certain other 

avenues. 

Other religious practices and assistance payments
3221

 

 

Two other cases, one from 2007/2008 and another from 2009 concerned issues of grooming, the 

refusal to shake hands and the objection towards certain job duties. In the 2007/2008 case,
3222

 the 

complainant – who was under the obligation to make efforts to find and accept generally acceptable 

                                                           
3218

 For a discussion of full-face covered women in a courtroom setting see N. Bakht, “Objections, Your Honour! 

Accommodating Niqab-Wearing Women in the Courtrooms,” in Legal Practice and Cultural Diversity (R. 

Grillo et al., eds., Ashgate 2009), 123–124 (amongst others, defending the rights of female lawyers to appear in 

court in a niqab). 

3219
 ETC nr. 2003-40 (application dated 10 February 2003). 

3220
 UK Employment Appeal Tribunal, Azmi v. Kirklees Metropolitan Borough Council, 30 March 2007, Appeal 

No. UKEAT/0009/07/MAA. 

3221
 With regard to religious time, there is one case but it involves the disability context. District Court ’s-

Hertogenbosch, 9 October 2006, X. v. de Raad van bestuur van het Uitvoeringsinstituut 

werknemersverzekeringen, LJN: AZ0502, AWB 05/4308 (“The Court is of the opinion that one cannot say 

working on Sundays is not generally acceptable. Many people work on Sundays. “The Arbeidstijdenwet 

regulates working on Sunday but does not prohibit it. …Claimant should be expected to accept Sunday work, to 

minimize need to insist on the (arbeidsongeschiktheidsregelingen) Religieus conscientious objections cannot 

change this.” 

3222
 District Court ‘s-Hertogenbosch 26 February 2007, LJN: BA0232; Central Appeals Tribunal, 27 November 

2008, LJN: BG61108. 
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employment under article 9.1 WWB – had refused a job in a butchery because he did not want to 

handle pork. One full month of payments was denied as a result, which the court considered justified. 

The reason was that such employment could be seen as ‘generally acceptable employment’; the court 

thus does not proceed to consider whether in the case of the complainant in question the proposed 

position constitutes ‘suitable employment’; it rather only looks at the demand side, not the supply side 

and the rapport between the two. Interestingly, the case concerned a yielding believer of Islam who 

had admitted he was not a strong believer nor a practicing Muslim. Rather, he had been ‘raised with 

the idea that pork was impure’, thus more of a cultural belief than really based on religious beliefs. 

The court in Amsterdam in fact did not consider the objection to be genuine, because the applicant had 

not raised the pork issue at first but had said he would have difficulties with transportation to the job 

and did not want to buy a car. The first instance court also considered that other Muslims work at the 

butchery ‘and they have no conscientious objections against working with pork (they do against eating 

it)’ and that staff wears protective gear and gloves. The complainant appealed this part of the 

judgment, disputing that the fact that his culturally based objections were pretext and that the fact that 

other Muslims had no scruples about working at the butchery would block his objection from being 

justified. On appeal, the Raad van Beroep considered the argument that even if the applicant was not a 

strong believer or practitioner he had strong objections against working with or eating pork, something 

which had been transferred from father to son in his education (‘deze overtuiging is met de paplepel 

ingegoten en oprecht, aldus appellant’), but saw this to be a ‘strictly personal’ objection which can be 

considered if they were to be heavy (zwaarwegend) but in this case it was not convinced of the reason 

given or the motivation again since applicant had only referred to this argument after also arguing 

other objections (transportation, salary, medical limitations). Thus the sanction was considered 

justified on the basis of the specific facts of the case.  

In the 2009 case, before the Court in Amsterdam,
3223

 a Muslim man who was receiving assistance 

benefits was sanctioned because he refused to trim his beard down to 3 to 5 cm for a security job and 

also refused to shake hands with female customers or colleagues for another job. Disputing that this 

should give rise to a reduction of assistance payment by 200 euros, the applicant argued indirect 

distinction under the Dutch equal treatment act. However, the Amsterdam Court found both 

requirements to trim beard and to shake hands objectively justified in light of the general duty to 

obtain and accept generally acceptable employment. Again, unlike in Belgian cases, the Dutch court 

does not discuss whether the employment positions in question can be considered to be ‘suitable 

employment’ in light of the applicant’s religious objections.  

 

1.6. UNEMPLOYMENT AND RELIGION OR BELIEF IN GREAT BRITAIN 

 

                                                           
3223

 District Court Amsterdam, 17 December 2009, LJN: BK7175. 
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The issue of unemployment benefits, called jobseeker’s benefit (JB), in the UK relates closely to the 

above discussed class struggles which are clearly back on the agenda in the UK. Despite the 

comparable meager benefits, there have recently been proposals to crack down further on perceived 

abuses or to ‘just’ insist on a quid pro quo for benefits and for assistance in finding a job in the form of 

volunteer service done by the unemployed. In 2013, Minister of Finance George Osborne argued long-

term unemployed, meaning those on jobseekers allowance benefits for over two years, should do 

community service or risk losing their benefits under the motto that ‘no one will get something for 

nothing.’
3224

 Such ‘welfare to work’/’workfare’ plans have been critiqued as constituting welfare 

crackdowns
3225

 and for putting the blame (e.g. of the financial situation) on the shoulders of the 

victims who are being exploited, rather than taking demand side limitations into account, and also for 

taking jobs from the public sector, but have also been said to be subject to “continued public support 

for ever tougher welfare crackdowns.”
3226

 Such workfare programs would not be new in the UK, 

indeed there have been earlier initiatives. In fact, there has been litigation regarding such 

programmes.
3227

 In 2013 the Court of Appeal held that the regulations under the Jobseekers Act 1995 

which set up such volunteer work programmes were unlawful. The case involved two young 

unemployed persons (Miss. Reilly and Mr. Wilson) who were receiving Jobseekers’s Allowance but 

had refused to participate in workfare schemes under the 2011 Regulations in which they were 

required to work for no pay. Ms. Reilly, a geology graduate, refused to participate in the Sector-Based 

Work Academy involved working at Poundland (therefore the ‘Poundland case’
3228

) for 5 hours a day, 

                                                           
3224

 Belga, ‘Werklozen moeten gemeenschapswerk doen in ruil voor uitkering [UK]’  

<http://www.standaard.be/cnt/dmf20130930_00768026> (‘Help to Work’ scheme would start in April 2014 and 

be aimed at 200,000 claimants who have by then been on JCA for longer than two years; in particular, long term 

unemployed have to perform 30 hours of community services which can include emptying garbage cans on the 

streets, cooking for seniors or working in care facilities. If they refuse, they would be forced to go to the 

Jobcentre daily (instead of every fortnight) or go on a full-time intensive programme to remedy the underlying 

reasons for their unsuccessful job search. If they refuse either of these three schemes, they stand to lose their 

benefits).  

3225
 Thre are other examples: in June 2014 in the BBC show Question time, Salma Yaqoob (Birmingham stop the 

war chair) attacked conservative party member Iain Duncan Smith (the current Secretary of State for Work and 

Pensions) for calling people on benefits ‘scroungers’; considering his own use of public money, Smith was 

called a scrounger himself. See the heated debate on http://www.youtube.com/watch?v=97gNKutA2Nw. 

3226
 Patrick Wintour and Nicholas Watt, ‘George Osborne in crackdown on benefits claimants (Chancellor may 

force claimants to attend jobcentres daily, undertake community work or go on intensive programmes)’ The 

Guardian . For the conservatives, such plans thus mean a political chance to “push the message that they are on 

the side of hard-working people.” (“A poll conducted for the thinktank Policy Exchange found by a margin of 

nearly five to one – 56% to 12% – the public supports the introduction of "workfare" for the long-term 

unemployed compared with the status quo.”) For such debates in Belgium (no doubt influenced by the UK 

example considering the timing), with proposals for such community work being quickly shot down, see 

proposal by Rik Daems in October 2013- critique by Norah Karrouche. 

3227
 Court of Appeal, Reilly & Anor, R (On the Application of) [2013] EWHC Civ 66; commenting on the case, 

Adam Wagner, “Forget slavery. This was the minister breaking the rule,” 13 February 2013, see 

http://www.thetimes.co.uk/tto/opinion/thunderer/article3686371.ece. 

3228
 Poundland is a store chain in the UK which sells items in its stores for £1. www.poundland.co.uk, thus 

comparable to the 99cent/dollar store chains in the U.S. 

http://www.youtube.com/watch?v=97gNKutA2Nw
http://www.thetimes.co.uk/tto/opinion/thunderer/article3686371.ece
http://www.poundland.co.uk/
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5 days a week, as it became apparent that it involved no training element. She complained that the 

scheme in fact impeded her voluntary efforts to advance her main career ambition (working in a 

museum) and, having started the scheme, she found that it did not offer any worthwhile experience on 

an alternative career path. Mr. Wilson refused any participation in the Community Action Programme 

(CAP) from the beginning because it was unremunerated and lasted 26 weeks, but nonetheless would 

not lead to any “concrete benefit” in the job market. They were told that they risked losing their 

allowance. They appealed, arguing that these schemes were outside the powers of Section 17 A of 

the Jobseekers Act 1995
3229

 under which they had been devised and that they violated Article 4 of the 

ECHR (prohibition on compulsory labor). The Court of Appeal held that the Government’s back-to-

work scheme was indeed unlawful since it did not contain a sufficiently precise "prescribed 

description" of the schemes; the schemes were not found to be in breach of human rights by 

constituting forced labor though.
3230

 

In the UK climate, where on the one hand religion is accommodation in employment under a 

pragmatic and flexible mindset and on the other hand there is a consistent ideological and practical 

crackdown and scapegoating of benefits beneficiaries, it should come as no surprise that for religious 

minorities the main safety net is considered employment rather than a generous welfare state. 

Religious accommodations are more pronounced in the employment sphere than when it comes to 

unemployment benefits, because in the Anglo-Saxon social welfare model the general emphasis 

simply lies much more heavily on the former. The role of religious practices and objections made by 

benefits claimants has not been particularly important, illustrated by the lack of relevant case law in 

contrast to Belgium and (albeit to somewhat lesser extent) the Netherlands. Thus, while back-to-work 

schemes were attacked in court, there is no case law on the specific issue of religious practices or 

objections in that context (refusal to participate in the workfare program because it violates religious 

beliefs or practices) or because one is considered to hamper job search success by raising such 

objections. 

 

The general conditions for eligibility for jobseeker’s benefits and allowance were noted above. In 

general, a person in Great Britain must: not be engaged in paid work or education, be under 

pensionable age, be capable of work, be available for full-time work, be genuinely seeking work, 

                                                           
3229

 This regards young persons between 16 and 18 years old, and states that ‘Regulations may provide for the 

amount of an income-based jobseeker’s allowance payable in respect of any young person to whom this section 

applies to be reduced (a) in such circumstances; (b) by such percentage, and; (c) for such a period as may be 

prescribed. In particular, when a young person “has given up a place on a training scheme, or failed to attend 

such a scheme on which he has been given a place, and no certificate has been issued to him under subsection 

(4); [or] (c) he has lost his place on such a scheme through misconduct”, JCA can be reduced. 

3230
 The appeal by the government to supreme court failed as well: R (on the application of Reilly and another) 

(Respondents) v Secretary of State for Work and Pensions (Appellant)  – [2013] WLR(D) 413, [2013] UKSC 68; 

Shiv Malik, “Poundland case: government defeated again over back-to-work schemes,” 30 October 2013, The 

Guardian, http://www.theguardian.com/business/2013/oct/30/poundland-case-government-defeated-work-

schemes-duncan-smith. 

http://www.legislation.gov.uk/ukpga/1995/18/section/17
http://www.legislation.gov.uk/ukpga/1995/18/section/17
http://ukhumanrightsblog.com/incorporated-rights/articles-index/article-4-of-the-echr/
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having signed a jobseeker’s agreement with the Jobcentre Plus office, and satisfy the contribution 

conditions.
3231

 Section 19 of the Jobseekers Act 1995 (Circumstances in which a jobseeker’s 

allowance is not payable) sets out when sanctions, between one and 26 weeks of denial of benefits,
3232

 

can be adopted against beneficiaries. Benefits are not payable when “the claimant, without good cause, 

refused or failed to carry out any jobseeker’s direction
3233

 which was reasonable, having regard to his 

circumstances” or without good cause refuses a place on a training or employment scheme.
3234

 

Benefits are also not payable in case the claimant: 

(a) “has lost his employment as an employed earner through misconduct; 

(b) has voluntarily left such employment without just cause; 

(c) has, without good cause, after a situation in any employment has been notified to him by an 

employment officer as vacant or about to become vacant, refused or failed to apply for it or to accept it 

when offered to him; or 

(d) has, without good cause, neglected to avail himself of a reasonable opportunity of employment.”
3235

 

 

Regulations can set out in more detail factors which can be taken into account (or not) to assess the 

meaning of ‘good cause’ or ‘just cause’ for any act or omission on the part of the claimant or set out 

the circumstance in which such ‘good cause’ or ‘just cause’ is considered to exist.
3236

 The Jobseekers 

Act 1995 does not include any specific provision regarding religion or belief, and whether this is to be 

seen as such good cause, so this is left to Regulations, other instruments or case-law.  

The Jobseeker’s Allowance Regulations 1996, section 13 (2)
3237

 states that 

“a person may impose restrictions on the nature of the employment for which he is available 

by reason of a sincerely held religious belief, or a sincerely held conscientious objection 

providing he can show that he has reasonable prospects of employment notwithstanding those 

restrictions and any restrictions on his availability in accordance with regulation 7(2), 8, 

paragraph (3) or (4) of this regulation or regulation 17(1) or (2).”
3238

  

                                                           
3231

 Section 1 (2) Jobseekers Act 1995. 

3232
 Section 19 (2) and (3) Jobseekers Act 1995. It is the Secretary of State in whose name such denial of benefits 

takes place 

3233
  Jobseeker’s direction refers to “a direction in writing given by an employment officer with a view to… 

assisting the claimant to find employment; improving the claimant’s prospects of being employed”. See Section 

10 (b) Jobseekers Act 1995. 

3234
 Section 19 (5) Jobseekers Act 1995. 

3235
 Section 19 (6) Jobseekers Act 1995. 

3236
 Section 19 (8) Jobseekers Act 1995. In particular, Section 19 (9) states that in the assessment of good/just 

cause, “any matter relating to the level of remuneration in the employment in question shall be disregarded.” 

3237
 JSA Regs, reg 13(2). 

3238
 These other restrictions related to availability for work relate, amongst others, to hours one is available for 

work (emphasis added). 
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Thus, there is a level of accommodation as long as the (cumulative) effect of the objections do not 

amount to unreasonably limited employment outlook. This obviously leaves some room for 

interpretation: when is an objection to be considered to limit a person’s employment prospects so that 

those cannot any longer be considered reasonable? For instance, if a (low-skilled) person refuses to 

handle alcohol or refuses to shake hands with members of the opposite sex, should this be considered 

to denude their employment opportunities, leading to refusal of benefits if such hindering 

accommodation demands are made? 

 

Guidance from the Department of Work and Pensions provides some of the answers; it sets out more 

specifically how such situations are to be handled in various circumstances which may arise, such as 

an employee leaving employment because of religious objections, refusing a job or training scheme 

which conflicts with religious conscience or practices or not following jobseeker’s advice for reasons 

related to sincerely held religion or belief.
3239

  

Specifically, the Department for Work and Pensions’ decision makers’ guidance on sanctions issued 

for its employment officers makes a number of references to religion or conscience;
 3240

 

-in section 34145 where it is assessed whether employment was lost through misconduct: 

“Refusal on grounds of religion or conscience  

An employer sometimes tries to impose terms or conditions of employment which would have restricted 

a claimant’s personal freedom or conflicted with a claimant’s genuinely held beliefs. If a claimant 

refused to comply with such conditions, this will not be misconduct… If the claimant would have had 

good cause for refusing the employment, the refusal to comply with such conditions is not misconduct.” 

 

-in section 34317 as a just cause for leaving employment: 

“Claimants will have just cause for leaving if the employer ordered them to do something that 

conflicted with their sincerely held religious or conscientious principles. ….”  

 

                                                           
3239

 On 20 June 2014, we sent the Department for Work and Pensions a freedom of information request asking 

“(1) whether and how religious beliefs and practices are accommodated in the sense that jobseekers obtain 

benefits despite making certain reservations for the jobs they are willing to accept (religious dress, time limits, 

other objections such as refusal to shake hands, to work with members of the opposite sex) (2) which type of 

objections based on religion or belief would disqualify a person from receiving Jobseeker’s allowance and (3) 

whether this has lead to disputes and/or litigation in the courts.” On 15 July 2014, the Department responded, 

referring to “Regulation 13(2) of the Jobseeker’s Allowance Regulations 1996” and guidances for staff dealing 

with such issues on the field. With regard to potential legal disputes, the DWP notes it does not record 

information about appeals to the First Tier Tribunal involving Jobseeker’s Allowance and religion or belief. (the 

DWP however pointed to the fact that Freedom of Information Act only requires the provision of recorded 

information held by public authorities, not the creation of new information). We also found no decisions of the 

Upper Tribunal and Higher Courts to be on point. 

3240
 Department for Work and Pensions, Decision makers’ g such uide: Chapter 34-Sanctions, 

http://www.dwp.gov.uk/docs/ch34.pdf. See also DWP Decision Makers guidance  on CO states, Chapter 21, 

Section 21451 et seq., August 2013 (Religious beliefs and conscientious objections) The successor is the 

‘Advice for decision making: staff guide’ which the staff of DWP uses as guidance since May 2014 to make 

decisions in case of Jobseekers allowance and universal credit. 
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-section 34480 where staff is directed towards conditions and circumstances where a jobseeker has 

good cause to refuse employment (in particular under ‘good cause- matters to take into account’) 

because of sincere religious or conscientious objection: 

“If a claimant refuses or fails to apply for or accept employment because of any religious or 

conscientious objection, which the claimant sincerely holds, the DM should take this into account when 

deciding good cause.
3241

 

Claimants cannot show good cause just by saying, for example, that they conscientiously object to 

doing a certain employment. They must 

1. 

show that one or more of the terms and conditions of the employment conflicts with the principles on 

which their objection is based and 

2. 

give enough evidence to satisfy the DM that their religious or conscientious objection is sincerely held. 

The following are examples of religious or conscientious objections which may provide good cause 

1. an objection to employment that involves the handling or supply of alcohol, cigarettes or tobacco 

2. a religious objection to being in employment on a particular day each week 

3. an objection to employment with something which may be used to destroy life - whether human or 

animal 

4. a religious objection to being in employment with members of the opposite sex. 

A principled objection is not the same as a conscientious objection. The terms and conditions of the 

employment must require the claimant to act in a way which is contrary to their ethical or moral 

principles
3242

. 

 

-in section 34627 in case of refusal or failure to follow jobseeker’s direction (in particular under ‘good 

cause-refusal relates to the jobseeker’s direction itself-matters to take into account) because of sincere 

religious or conscientious objection: 

“If a claimant refuses or fails to carry out the JSD because of any religious or conscientious objection, 

which the claimant sincerely holds, the DM should take this into account when deciding good 

cause
3243

.” 

 

-in section 34709 where sincere religious or conscientious objection are considered good cause to 

refuse participating in training scheme and employment programmes 

“A claimant has good cause if the failure to participate in the training scheme or employment 

programme resulted from a sincere religious or conscientious objection.
3244

 … References in that 

guidance to “employment” should be read as references to “the training place or the employment 

                                                           
3241

 Reference is made to 1 JSA Regs, reg 72(2)(c). 

3242
 Reference is made to 1 R(JSA) 7/03. 

3243
 Reference is made to 1 JSA Regs, reg 72(2)(c) 

3244
 Reference is made to 1 JSA Regs, reg 73(2)(b.) 
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programme place”. The DM may be asked to consider whether or not the claimant was available for 

employment. The DM should decide that question before considering the sanction question.” 

 

 

Thus, sincerely held religious or conscientious objections generally constitute good/just cause in such 

circumstances as long as long as specific conflicts are shown and some evidence is provided to back 

up their claim. In such cases, the types of objections claimants may make can run quite far, in 

particular as compared to Belgium and the Netherlands. In the UK, refusal to shake hands with 

members of the opposite sex would not lead to sanctions under unemployment benefits law, since even 

a more far-reaching religious objection ‘to being in employment with members of the opposite sex’ is 

considered as a good cause. There is no talk in the examples of religious dress, but considering British 

pragmatic approach towards the headscarf such must be considered covered: in other words, a 

person’s benefits would not be cut because he/she is dismissed or leaves employment because of the 

employer’s refusal to allow the wearing of religiously distinct dress in the workplace. The condition 

remains, however, that there needs to be “reasonable prospects of securing employment” despite any 

religion or belief-mtovated restriction and any other restrictions. 

 

 

Despite -or perhaps thanks to- such rather specific guidance, religion or belief disputes have not been 

raised in case law related to benefits schemes yet. There may be different explanations for this. One 

reason for this lack of case law may be the low amount of benefits and the generally strict eligibility 

conditions. Because of this, it may well be that a (religious) employee making a cost-benefits analysis 

comes to the conclusion that in the end it not worth the time and effort to pursue such a case. The short 

appeal period (one month)
3245

 and low trade union density
3246

 adds to this. It may also be that the 

situation is clear (and highly accommodative) through the Jobseekers Allowance Regulations 1996 

and DWP guidance. However, these regulations are quite complex and would require some time 

figuring out for any beneficiary if the rules are not explained by an advisor at Jobcentre Plus. Thus, for 

the lay religious employee it may not be entirely clear from the outset.
3247

 Another reason may be that 

religious and conscientious objections are treated highly deferential in practice; certainly, the text of 

                                                           
3245

 “If you can appeal, you must do so within one month of the date on this letter. Your appeal must be in 

writing and you can use the form at the back of this leaflet. Send it to the office that sent you the decision.” 

Appeal goes to: Her Majesty’s Courts and Tribunal Service (HMCTS)-Upper tribunal (procedure set out in 

‘Mandatory Reconsideration Notice’) and then on appeal Court of Appeal England and Wales (and potentially 

Supreme Court) see route above in R (on the application of Reilly and another) (Respondents) v Secretary of 

State for Work and Pensions (Appellant)  – [2013] WLR(D) 413, [2013] UKSC 68. 

3246
 This may mean a limited assistance from collective work organisations, and limited resources to pursue such 

claims. 

3247
 Unless the jobseekers agreements creates clarity in this regard. 
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the guidance –which (even) considers objection to working with members of the opposite sex to 

constitute a good cause –would lean itself towards such interpretation, but this can only be 

corroborated with an empirical study.
3248

 So it may be that the situation is very accommodative (broad 

deference for religious beliefs and practices raised and not easily considered that prospects of getting 

suitable employment have been significantly reduced
3249

), that there are access to justice issues, or 

(most likely) a combination of various factors. Under the Anglo-Saxon social welfare model, the 

emphasis is more on employment than on unemployment benefits/social security as a safety net, and it 

may be that religious employees ‘go with the flow’ in clinging more closely to employment 

opportunities. However, one must take into account the reality that for some religious minorities in the 

UK, and particularly Muslims,
3250

 labour market exclusion and unemployment is a heightened risk so 

that the picture on the employment side also does not always look so rosy as to make social security 

safety net, even in the liberal model, obsolete. No doubt benefits thus remain highly relevant for 

religious minorities in the UK.
3251

 Because of the painful gap of the ideology under the Anglo-Saxon 

social welfare model and the realities of inequality on the ground, millions of people -including 

religious people
3252

- are living or risk falling below the poverty line.
3253

 But without empirical research 

no definitive answers can be given in this regard. 

                                                           
3248

 Considering frequent contacts with the Jobcentre (requirement to ‘sign on’ every two weeks and when asked) 

the issue would most likely be raised early on. In a phone conversation with the call agency processing calls 

from beneficiary claimants, on 20 June 2014, the explanation given to me for the lack of cases from the on-call 

advisor was that in signing the Jobseeker’s agreement religious objections would be taken into account and set 

out which type of jobs the jobseekers is to pursue. 

3249
 Considering low amounts of benefits (in comparative perspective against Belgium/ the Netherlands), it may 

be that DWP staff defers to religious claimants who were willing to leave existing gainful employment or to 

refuse potential gainful employment. This would not be an explanation for refusal to participate in training 

programmes/workfare schemes for reasons of religion or belief though.   

3250
 According to the ‘Muslim Housing Experience’, Oxford Centre for Islamic Studies, 35 % of Muslim 

households have no adults in employment, which is more than double the national average. 

3251
 See “Mapping religion, earnings and unemployment in England and Wales: which faiths are for the rich?”, 

http://www.theguardian.com/news/datablog/interactive/2012/dec/11/census-religion-earnings-deprivation-

unemployment-correlations-data. 

3252
 E.g. in 2004, 68% of Bangladeshi and Pakistani households were living below the poverty line. See 

http://www.theguardian.com/uk/series/youngmuslimandbritish.Just less than three-quarters of Bangladeshi and 

Pakistani children (73%), were living in households below the poverty line (classified as 60% of median 

income). This compares with a third (31%) for children in all households. (Source: Department for Work and 

Pensions. Households below Average Income 1994/5 – 2000/01) 

3253
 See e.g. Pippa Stephens, ‘UK child poverty plans doomed to failure, report says’ BBC News (3.5 million 

children alone will be in poverty in the UK by 2020). 
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1.7. COMPARISONS AND CONCLUSION 

 

1.7.1 Discrepancies between labour market exclusion messaging and unemployment 

compensations inclusion. Remedying the disconnect through reasonable 

accommodations in the european labour market? 

 

Issues related to freedom of religion and non-discrimination have been raised in the unemployment 

(and assistance) context in the three European case studies to different extent.
3254

 In Belgium, the 

unemployment system appears the most generous, in particular with regard to eligibility and time 

limits, and most likely for this reason issues related to religious dress, religious time conflicts and also 

other issues (such as resting in the workplace during Ramadan) have been handled by the labour 

courts. In the Netherlands, cases involving religion or belief in the unemployment context have been 

rare, and certainly do not reflect the range of issues that have arisen in the employment context. 

However, in the assistance benefits context, the issue of religious accommodations (dress, grooming 

and practices such as refusal to shake hands) has more prominently raised questions of 

accommodation. No doubt this relates to the more strict time limits for unemployment benefits, which 

triggers the heightened relevance of the lower-level layer safety net of the assistance benefits. With 

regard to the standards, the Belgian labour courts address the existence of a ‘suitable employment’ 

which gives more consideration to religious needs of the unemployed, while in the Netherlands 

assistance beneficiaries must work towards and accept ‘generally acceptable employment’ which 

mainly looks at the demand side and has less eye for the situation (and arguments) of the complainant. 

For this reason it may appear that the Belgian assessments in the jurisprudence are in fact more 

adequate in addressing the issue at hand; namely how the burden of exclusion from the labour market 

is to be distributed between the complainant and the state. Finally, in Great Britain, home to a very 

different social welfare model, the Jobseeker’s benefit and allowance appears somewhat out of tune 

with the two more generous welfare systems in Belgium and the Netherlands. What Great Britain does 

share with the Netherlands is that not only the contribution-based unemployment (Jobseeker’s Benefit) 

but also the means-tested form of safety net (Jobseeker’s Allowance) must be taken into account to get 

a better view of the context (this relates to the time limits on the contribution-based Jobseeker’s 

                                                           
3254

 Such cases have also been raised in the U.S., see some leading cases (decided under the Free Exercise clause 

since they concern state action): US Supreme Court, Sherbert v. Verner, 374 U.S. 398 (1963); US Supreme 

Court, Thomas v. Review Board of the Indiana Employment Security Div., 450 U.S. 707 (1981); US Supreme 

Court, Hobbie v. Unemployment Appeals Commission of Fla., 480 U.S. 136 (1987); US Supreme Court, Frazee 

v. Illinois Department pf Employment Security, 489 U.S. 829 (1989); US Supreme Court, Employment Division, 

Department of Human Resources of Oregon v. Smith, 494 U.S. 872 (1990). 
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Allowance). Where in Belgium, the RVA may adopt sanctions against long-term unemployment 

beneficiaries, in the Netherlands and in Great Britain those beneficiaries would have timed out of 

unemployment much earlier, possible receiving assistance payments/means-tested benefits instead. 

The issue of unemployment and state benefits cannot be seen loose from the class struggle which 

forms a crucial debate in that country, and which affects religious minorities but remains a more 

overarching societal issue in an increasingly socio-economically unequal society with strained class 

relations. The issue of religious conscience and objections in the context of various eligibility 

requirements for jobseeker’s benefits and allowance has been set out in the Jobseeker’s Allowance 

Regulations 1996 and DWP staff guidance manual but has not been raised in case law. There may be 

different explanations offered for this (including the broad accommodation mandated under the 

Regulations and the staff guidance for religious conscience or objections which are seen as ‘good/just 

cause’ for leaving prior employment or for refusing new job offers, but also the sheer amount and 

conditions of benefits in a situation where the unemployed and benefits seekers receive backlash and 

are portrayed as undeserving or as unjustifiably ‘getting something for nothing’), but only a thorough 

empirical study can more conclusively point to the relevance of such factors, and reveal the situation 

on the ground at the Jobcentre offices in Great Britain when it comes to religious jobseekers. Thus, 

essentially, the broader general relevance of unemployment benefits for those excluded from the 

Belgian labour market in Belgium can be juxtaposed to the more limited relevance of state 

unemployment benefits for those excluded in the Netherlands and Great Britain. This means that the 

rights of unemployed persons with religious needs, practices or objections is better protected in the 

Belgian context mainly because of the more solid safety net in unemployment benefits in that country. 

 

However, this leaves the question of a possible disconnect between the messaging in the area of 

employment versus the area of unemployment to be answered. If in Belgium the level of exclusion 

from the labour market is larger than in the Netherlands and (certainly) in Great Britain, but on the 

other hand the ‘inclusion’ by way of providing unemployment is larger than in the latter two countries, 

one can consider this either as an interlocking mechanism or as a disconnect. It may be seen as 

interlocking employment (exclusion) with unemployment (safety net), so that –at least- the harshest 

consequences of poverty can be avoided (for those excluded but provided unemployment). However, 

it is very doubtful that this is a desirable situation, certainly in the long-run. No doubt, the idea that 

employment inclusion –and employment as means of a safety net- should be preferred over the 

making dole-bound of religious minorities is to be supported. Unemployment not only has financial 

consequences for the person excluded and his/her family, but carries with it a range of physical, 

psychological and societal harms which can affect the person unemployed, but also their spouse and 

children, their neighborhood and the larger society as discussed above. In the end, it may also lead to 

stigmatizing and resentment towards minority communities not ‘contributing enough’ or abusing 

social benefits. The overarching question may be seen as one involving a choice: “What is more 
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important: to provide citizens with money or with more autonomy for their subjective well-being?”
3255

 

Upon further consideration, both seem important for fairness reasons, although there may be long-term 

and short-term considerations which make the case stronger for one or the other. The case of Great 

Britain illustrates that despite such good intentions and promotion of pragmatic attitudes to include 

people in the labour market a level of exclusion will remain present in the labour market, as illustrated 

by the disproportionate unemployment rates of Muslims and other religious minorities also in that 

country. As long as that remains the case -realistically to be expected for a good time to come in 

Europe- the existence of a solid safety net in the form of unemployment benefits where religious 

needs, practices and objections are duly taken into account remains highly relevant. Thus, an 

interlocking system may be seen as one which combines the best of the British/Dutch system (larger 

level of market inclusion) with the benefit of the Belgian system (generous unemployment benefits 

with by and large adequate taking into account of the specific situation of the religious individuals). 

This discrepancy between the level of ‘accommodation’ given in the context of employment disputes 

and in the context of unemployment benefits disputes (acceptance/mushrooming of company 

neutrality policies) is arguably largest in Belgium, where, for one, a movement towards “neutral 

workplaces” accompanied by stigmatization of the headscarf in the mainstream workplace could 

perpetuate de facto exclusion in the labor market for Muslim women wearing a headscarf and other 

visible minorities. It can be questioned whether the Belgian case law which, on the one hand, rejects 

any legal duty of reasonable efforts on employers to help Muslim women reconcile work and dress 

but, on the other hand, instructs to generously hand out unemployment benefits to the same Muslim 

women, is sending out the right signals. The unemployment agency is told to accommodate the 

casualties of the workplace in the social benefits area while attempts of private employers to create 

“neutral” workplaces by excluding all religious expressions through dress are judicially legitimated 

and endorsed. It is not hard to understand that this sends out the wrong message to vulnerable women 

and men from within largely socio-economically disadvantaged groups. 

In a recent qualitative study on the first experiences of Muslim women in the Belgian labor market, 

some of the interviewed women said they considered the unemployment benefits they were 

receiving—without actively looking for jobs—as an “opportunity” (kans) the government was giving 

them to stay at home.
3256

 These women thought that if they were not receiving unemployment benefits, 

                                                           
3255

 Ronald Fischer and Diana Boer, ‘What Is More Important for National Well-Bein: Money or Autonomy. A 

meta-analysis of well-being, burnout, and anxiety across 63 Societies ’ 101 Journal of Personality and Social 

Psychology 164. (In this study involving 63 countries  the authors looked at national well-being levels for a 

sample of 420,599 individuals. They found that “ individualism was a consistently better predictor than wealth, 

after controlling for measurement, sample, and temporal variations. Despite some emerging nonlinear trends and 

interactions between wealth and individualism, the overall pattern strongly suggests that greater individualism is 

consistently associated with more well-being. Wealth may influence well-being only via its effect on 

individualism.” This implies that strong preference is to be given to labor inclusion as opposed to exclusion with 

benefits). 

3256
Glorieux, Koelet and Laurijssen, Gekleurd door het leven: getuigenissen van jonge Turkse en Marokkaanse 

vrouwen over hun schooljaren en eerste ervaringen op de arbeidsmarkt. 
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they would have to work, and they were convinced they would find something, even if it would not fit 

within their career aspirations or long-time goals.
3257

 The study also showed that once women ‘fall in 

the unemployment trap’ it is hard for them to come out, as lower paying jobs are not always 

financially attractive enough.
3258

 According to the authors, this is one of the (many) reasons why 

women who during their school years had a dream of “becoming someone” in the end fail to break 

through the traditional pattern of school, early marriage, lots of kids and unemployment.
3259

 

 

From a policy perspective, there are two (very different) conceivable strategies to correct the 

disconnect between accommodation in employment and unemployment and establish a ‘good balance’ 

between the twin areas: one can tighten the rules on unemployment or/and one can promote 

accommodation to increase participation and inclusion.  

 

The former strategy, some would argue is the best way to go since generous benefits are thought to 

provide a general disincentive to work (thus the two can be reconciled under this view).
3260

 This (neo-

liberal) conviction is pervasive in the U.S. (explaining the underdevelopment of unemployment policy 

in the U.S.), but also lives in Great Britain and in the rest of Europe, where it can be said: 

“...a growing sentiment [among lawmakers] that long-term unemployment benefits create a disincentive 

for the jobless to find work. … ‘Workers are less likely to look for work, or accept less-than-ideal jobs, 

as long as they are protected from the full consequences of being unemployed,’ …"That is not to say 

that anyone is getting rich off unemployment, or that unemployed people are lazy. But it is simple 

human nature that people are a little less motivated as long as a check is coming in.”
3261

 

 

Yet, the issue for many religious minorities may not be their unwillingness to work, but rather their 

exclusion from the labour market, possibly exacerbated because they seek to reconcile their religious 

conscience, identity and practices with decent, gainful employment in the face of subtle or harsh 

multi-directional conformity pressures. The fact of ‘unemployment traps’ for some cannot be denied, 

                                                           
3257

 Glorieux, Koelet and Laurijssen, Gekleurd door het leven: getuigenissen van jonge Turkse en Marokkaanse 

vrouwen over hun schooljaren en eerste ervaringen op de arbeidsmarkt, p. 92 (“even if it were as a cleaning 

lady,” Emine, one of the respondents in the study added). 

3258
 Glorieux, Koelet and Laurijssen, Gekleurd door het leven: getuigenissen van jonge Turkse en Marokkaanse 

vrouwen over hun schooljaren en eerste ervaringen op de arbeidsmarkt, p. 94. 

3259
 Glorieux, Koelet and Laurijssen, Gekleurd door het leven: getuigenissen van jonge Turkse en Marokkaanse 

vrouwen over hun schooljaren en eerste ervaringen op de arbeidsmarkt, p. 108. 

3260
 Social science research has however indicated that this is not necessarily the case. E.g. Daniel Oesch and 

Oliver Lipps, ‘Does Unemployment Hurt Less if There is More of it Around? A Panel Analysis of Life 

Satisfaction in Germany and Switzerland’ European Sociological Review (no; subjective well-being not any less 

affected by the habituation effect of widespread unemployment). 

3261
 Michael A. Fletcher, “No unemployment extension: Benefits not in sight for the long-term jobless,” 

Washington Post 13 July 2010, http://www.washingtonpost.com/wp-

dyn/content/article/2010/07/12/AR2010071205144.html. (citing Michael D. Tanner, a senior fellow at the Cato 

Institute, a libertarian think tank.) 

http://www.washingtonpost.com/wp-dyn/content/article/2010/07/12/AR2010071205144.html
http://www.washingtonpost.com/wp-dyn/content/article/2010/07/12/AR2010071205144.html
http://projects.washingtonpost.com/politicsglossary/party-affiliated/Libertarian-Party/
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but arguably this relates to the combination of eligibility for benefits and exclusion from the labour 

market (but perhaps for unattractive low (paying) jobs), not merely by the existence of (even 

generous) benefits. This is only exacerbated in an economic crisis situation where (good) jobs are 

harder to come by. But framing the issue as solely dependent on jobseekers’ ‘incentive to work’ (and 

addressing this by limiting benefits) is refusing to take the realities of exclusion and conformist 

pressures into account. The idea of activation through stricter conditions for unemployment and social 

assistance is flawed because the demand side of employer’s practices creating exclusions must also 

fall within the purview when considering workable solutions.  

 

Against such background, it does not appear justified –or productive- to put all blame on and penalize 

jobseekers who face too many obstacles in their search for decent gainful employment; at most, this 

could lead to their being hired in unattractive low paying jobs, contributing to the existing levels of 

inequality, ethno- stratification and doing little to elevate and improve the situation of ethno-religious 

minorities; thus, when the labour market creates disadvantages and exclusion, policies must address 

employers, not penalize the unemployed. Inclusion which is due to the behaviors and decisions of 

employers is achieved in other words through measures directed at the labour market and decisions of 

stakeholders there, tightening the belts on excluded individuals cannot address those concerns. In such 

situations it seems hardly fair to also force religious persons in a financial free fall with no safety net 

by having to forfeit unemployment benefits for choosing the observance of their religious beliefs over 

employment. 

A welfare state with an interlocking employment –social safety net feature is then to combine the fight 

against discrimination and promotion of equal opportunities with social provisions for those excluded 

nonetheless, not seeing the latter as a consolation price for labour market exclusion but in order to 

prevent broad-scale social exclusion and poverty of segments of society (thus having a goal in its own 

right).
3262

 This means the interlocking of the twin spheres is a question of realizing two commitments: 

first, the commitment of increasing labour market inclusion to the largest extent possible and second, 

the simultaneous commitment to treat the unemployed fairly by providing robust protection in the 

form of a meaningful safety net/springboard. Indeed, there is no inherent contradiction in combining 

both approaches. Rather, there is a need to take up the challenge at both ends: on the one hand, take 

measures to ensure more effective participation and –since the former is a long term goal to work 

towards- on the other hand (and at the same time), also guard those excluded from gainful 

employment from the harshest consequences thereof (including poverty).  

 

                                                           
3262

 On social exclusion and unemployment, see Michelle Twena and Asbjorn Aaheim, Social Exclusion and 

Unemployment in the European Union. Current and Future Trends (2005).  
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Finally, the question is whether the concept of reasonable accommodations can be seen as a 

‘corrective’ in this context, helping to bridge the divide between the employment and the 

unemployment context (which would be under the second strategy). Non-accommodation in the labour 

market has tangible repercussions on the unemployment benefits sphere, as illustrated by the cases 

discussed in this Part. For instance, in the Belgian ‘bermuda’ case
3263

 described above, a young 

Muslim trainee saw herself obliged to resign from a stage contract after the employer retracted his 

word and instituted the summer uniform sooner than announced without allowing her to wear longer 

pants on the job, no doubt leaving a bitter taste after a first job experience. She can thus be said to 

have been excluded from the labour market; one can argue she formally resigned herself, but in fact 

the argument the labour tribunal accepted as well would be that it was a constructive dismissal by the 

employer since the (new) conditions set made her observance of her sincerely held Islamic duty of 

modesty in dress impossible thus creating a real conflict situation for her to choose between 

employment and her religion. She was not provided any reasonable accommodation for her religiously 

motivated request not to have to bear her calves in public, no doubt carrying a negligible or non-

existent cost to the employer. The argument of formal equal standards and/or neutrality by the 

employer may in fact have been accepted by Belgian labour courts, which have held religious indirect 

discrimination protection to a mild standard. The case may have been different in the Netherlands and 

certainly in Great Britain if brought against the employer-his lack of efforts and headstrong stance 

would not have been accepted. Initially, she was ‘doubly’ penalized as the RVA denied her claim for 

benefits because she was considered to have voluntarily abandoned a suitable position without 

legitimate cause. The labour tribunal/Court of Appeal later reversed this but the unemployment case 

between the ex-employee and the state revealed the consequences of exclusion from the workplace, 

under a system which rejects any duty of reasonable adjustment for religious needs, such refusal being 

based in part on cost considerations. Judicial cases such as this form but the tip of the iceberg, 

indicating the reality for Muslim women for whom their (chosen) religious dress can serve as a 

constitutive barrier to access and advancement in Europe’s workplaces. Clearly in Europe today, 

minority religion still stands in the way of equal opportunities for young trainees,
3264

 long –term 

unemployed
3265

 and previously highly valued employees alike.
3266

 

Arguably, the underlying employment case would have played out differently under a properly applied 

reasonable accommodation framework. Once the employee informs the employer of his or her 

religious obligations and the conflict with certain work rules, the employer is required to propose a 

                                                           
3263

 Brussels Labour Court of Appeal (7th Chamber) 17 October 2002. 

3264
 E.g. Brussels Labour Court of Appeal (7th Chamber) 17 October 2002, A.R. 40.571 (Anajar v. RVA) 

3265
 E.g. Labour Court of Appeal Antwerp, section Hasselt, 3 June 2004, A.R. 2020161 (RVA v. Sahin). 

3266
 ECtHR 15 February 2001, Dahlab v. Switzerland, App. No. 42393/98; Antwerp Labor Tribunal 27 April 

2010, case nr. AR/06/397639/A, infra. 
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reasonable accommodation unless doing so would be disproportionate. Had such a legal duty existed 

in the case of the trainee, the story might have gone differently. Surely, allowing the trainee to wear 

long pants until the end of her contract would have been a costless, harmless and very reasonable 

adjustment for the employer to make. This solution would also have had much less off-putting career 

and personal consequences for the young trainee, as well as allowed the social welfare safety net (and 

budget) to be reserved for incidences of real market failure. Rejecting a reasonable accommodation 

approach can amount to a laissez-faire attitude towards employment exclusion. What is needed to fight 

social exclusion is a framework of security: a right guaranteed under law with the possibility of appeal 

in case things do not work out.  

The introduction of an explicit duty of reasonable accommodation for reasons of religion or belief for 

employers would have an ‘added value’ in this Belgian context, at least if it has broad general effect 

on the shop floor of social life, in addition to special effects (in enforcement).
3267

 It would have made 

the employer accommodate the Muslim trainee, who then would have stayed in the job and not been 

disillusioned so early in her employment journey.  

 

The stories involved in unemployment disputes involving religious dress can form compelling 

narratives pleading in favor of explicit reasonable accommodations for religion or belief in the 

workplace. Indeed, most probably, the above described Bermuda-case would have played out 

differently under an explicit reasonable accommodation framework: Once the employee informs the 

employer of his or her religious obligations and the conflict with certain work rules, the employer is 

required to find such reasonable accommodations unless doing so would amount to an ‘undue 

hardship.’ Had such legal duty existed in the case of the trainee, the story might have gone differently: 

allowing the trainee to wear long pants until the end of her contract would have been a costless and 

reasonable adjustment for the employer, with much less negative career and personal consequences for 

the trainee and without there being a need to make use of the unemployment insurance scheme.  

This is not to say that Belgian employers never consider such accommodations for religious 

observances: a recent empirical study on de facto practices of religious and cultural accommodations 

in Belgian companies concluded that such adjustment are awarded on a case- by-case basis. However, 

the employers’ discretionary way of dealing with requests leads to legal insecurity, unequal treatment 

and arbitrariness.
3268

 In particular, the study found that employers are more inclined to consider 

                                                           
3267

 There may also be technical ways to link the two (duty of accommodation and state unemployment). For 

instance, in the US unemployment system, discriminating employers indirectly pay (part of) unemployment 

benefits of dismissed or rejected employee/job seeker. When a dismissed employee of that employer claims and 

receives unemployment benefits, his tax bases is then increased, leading to heavier burden insuring staff against 

unemployment. See [Updike Institute text for explanation] That way a link can be drawn between particular 

individual and organizational actions which disadvantage employees of vulnerable groups and which contribute 

to social problems (and the concentration of social problems through unemployment amongst certain groups.) 

3268
Adam and Rea. 
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accommodation requests made by groups of employees (who often can rely on the support of the labor 

union as well), and less likely those of individual workers. The adoption of a legally enforceable duty 

to accommodate religious observances in certain cases could thus affect the bargaining position of 

those employees who need it the most. Such duty would also aid in sending out the right signals to 

disadvantaged ethno-religious groups, when currently on the one hand any duty of reasonable efforts 

on employers to allow employees to reconcile work and religion is rejected but on the other hand 

considerations related to religious freedom are taken into account when deciding rights to 

unemployment benefits. The unemployment services are told to accommodate the casualties of the 

workplace in the social benefits area while employer attempts to create “neutral” workplaces by 

emitting religious expressions through dress are approved. It is not hard to understand that this sends 

out the wrong message to vulnerable women from within largely socio-economically disadvantaged 

groups. 

 

Argument pro a duty of accommodation can also be derived from a range of other issues. For instance 

the 2011 case where a Muslim blue-collar worker was dismissed after he was found resting (according 

to himself)/sleeping (according to the employer and the RVA) on the job during Ramadan when he 

was not eating or drinking during day time.
3269

 Instead of the formalistic argument that “individual 

religious creed of the worker... cannot justify not doing one’s work,” a level of flexibility and 

accommodation may have gone a long way, and not have lead to an employee with 4 years work 

history with the employer to be dismissed and on unemployment for trying to as best as possible 

reconcile his religious commitments with his professional job. Indeed, under a duty of accommodation 

for religion or belief, the religiously motivated requests of the worker, irrespective of whether or not 

(according to Wikipedia) all Muslims do not observe the same precept,
3270

 must be considered; unless 

there is some undue hardship on the part of the employer such accommodation must be legally 

provided and would not justify dismissal. Instead, under the current jurisprudence a tired Muslim 

worker who has to perform physically challenging labour during Ramadan is left in a bind and a 

reasonable coping mechanism of this pious worker is regarded as a ‘faulty attitude’ which leads to 

penalization, not once (by dismissal), but twice (by dismissal and suspension from benefits) when 

simply allowing reasonable rest breaks and/or shifting working time may have prevented the 

employment dispute and the unemployment situation. 

 

In this sense, besides the various tangible and intangible (recognition element) benefits and legal-

technical reasons related to the shortcomings in application HR and non-discrimination norms, there is 

                                                           
3269

 President of the Labour Court Antwerp, 6 June 2011, A.R. 11/673/A (Said v. RVA). 

3270
 For the position that “not all Muslims fast during the month of Ramadan, and some only refrain from eating 

or drinking in public”, the President referred to a Wikipedia page on Ramadan. 
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also an economic case for reasonable accommodations through the link with unemployment. The 

policy to accommodate or not to accommodate for religion or belief in the workplace will have 

repercussions on the unemployment system. Freeing employers of any effort to make adjustments for 

Muslim women or offer alternatives will not make the issue go away. The case instead will merely 

shift to the unemployment turf. In both Belgium and the Netherlands, there is a discrepancy between 

decisions on accommodation in the workplace and in the unemployment context. The contradiction 

between the responses in employment and unemployment cases when it comes to taking into account 

“non-conformist” religious dress practices is most striking and arguably more problematic in Belgium. 

“Accommodation” in the unemployment context appears to want to make up for the tight confines of 

religious tolerance in the mainstream workplace. As a result, unintended signals that tend to keep 

many Muslim women from participation in the mainstream labor market and push already 

disadvantaged socio-economic groups into further unemployment, dependence and isolation, are being 

sent out by the uncoordinated Belgian jurisprudence. 

It is clear that it is time to turn the tide. A Europe with religion-hostile workplaces will fail to fully 

integrate into society a growing Muslim constituency that is here to stay. Adopting a legal duty of 

reasonable accommodation for religious practices would mean a “leveling-up” and harmonization of 

protection of religious interests of employees in the workplace across Europe. While for some 

jurisdictions such as in the Netherlands this would to a large extent signify the formalization of the 

existing judicial practice under the anti-discrimination framework, even a relatively light duty—i.e. 

similar to the de minimis standard in the US
3271

— can be meaningful in the Belgian legal context and 

holds potential to make a difference for religious minorities. For instance, lateral transfers of 

employees will often cost little and could even save the company money in recruiting and training new 

staff, while preventing the employee from falling into an “unemployment trap.”
3272

 With high levels of 

employment discrimination and disproportionate unemployment, socio-economic participation and 

inclusion of (religious) minorities in Europe should be a key societal concern. After all, “protecting 

religious interests in society helps to prevent alienation of minorities. Thus it is not full scale civil war 

that is prevented, but more generalized social unrest within societies. Social exclusion from … 

participation in … economic life of the country, will lead to conflict and unrest, even if this is not 

demonstrated in violence.”
3273

 

 

Religion, and religious accommodation, concerns only one particular measure that can be envisaged to 

promote work, active, meaningful participation and better prospects for these women who face various 

                                                           
3271

 Trans World Airlines, Inc. v. Hardison, 432 U.S. 63, 97 S. Ct. 2264, 53 L. Ed. 2d 113 (1977). 

3272 
This is not to say that de minimis is the most desirable standard for reasonable accommodations in the light 

of the need to provide effective employment opportunities to minorities. 

3273
 Vickers, Religious freedom, religious discrimination, and the workplace, p. 33. 
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obstacles to participation and to social mobility (religious practices but also the availability of child 

care and/or quality part-time employment). Still, for some of these minority Muslim women, in 

particular those wearing headscarves who in many instances face very limited employment 

possibilities,
3274

 requirements that contravene their religious practices and identity are amongst the 

most tangible obstacles they face in entering the workplace. Thus, the adoption of a legally 

enforceable duty to accommodate religious beliefs and observances will affect the bargaining position 

of employees who are most vulnerable to be excluded from the workforce. Such a duty would also aid 

in sending out the right signals—in the form of recognition of certain obstacles and appreciation for 

efforts to participation —to disadvantaged ethno-religious minority groups. This would correct the 

current impasse where, on the one hand, under Belgian labour law, any duty of reasonable efforts on 

employers to allow employees to reconcile work (dress) and religion is rejected
3275

 but, on the other 

hand, considerations related to religious freedom are taken into account to determine rights to 

unemployment benefits. The Belgian unemployment service is required to assist the “casualties” of the 

workplace with compensation benefits while employers are exempted from any hardships related to 

the realities of religious diversity, e.g. are allowed to create “neutral” workplaces by forbidding 

religious expressions through dress. This clearly emits the wrong message to vulnerable women (and 

men) who come from within largely socio-economically disadvantaged immigrant groups. 

While a reliable social safety net is crucial, its purpose cannot be to cement the exclusion of 

individuals from the labour market, in particular when more effective and appropriate mixes of policy 

responses are available to fight marginalisation and exclusion.
3276

 Avoiding exclusion in the first place 

and preventing that people fall in the “unemployment trap” should be considered a far better response. 

Accommodation can play an important role, allowing a shift of burden from the unemployment social 

systems.  

For these reasons, as argued with regard to Article 9 and indirect discrimination, a legal duty of 

reasonable accommodation would have also have tangible and intangible added value compared with 

voluntary accommodations. This is not to say that reasonable accommodations is a panacea. 

Disappointment is bound to occur when too much reliance is rested on it for bringing about 

transformative changes within a short timeframe. Accommodations form exceptions to generally 

accepted standards of work life that nonetheless restrict or disadvantage individuals who do not meet 

the normative standards. Getting accommodated generally requires an employee to ask or request an 

adaptation, which need only be awarded if it would be reasonable and does not exceed a certain 
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 Alidadi, ‘From Front-Office to Back-Office: Religious Dress Crossing the Public–Private Divide in the 

Workplace’, p. 159-190.  

3275
 It should be noted that art. …of the Arbeidsovereenkomstenwet mandates employers to give time off for 

employees to fulfill religious obligations, but this provision is effectively unknown and unapplied. … 

3276
 The “safety net” in some cases has been reconceptualized as a “springboard”; which makes removing 

obstacles for labour market entry even more crucial; Sarfati and Bonoli, p. 5. 



 777 
 

hardship threshold.
3277

 This solution does not place religious employees on a totally equal footing with 

their conforming colleagues; it rather gives them the option to stand up for themselves and try to find 

ways to reconcile their professional life with personal commitments. Pursuing the reasonable 

accommodations route is for an employee only one coping mechanism amongst others. Reasonable 

accommodations will operate best for an employee who is knowledgeable, assertive, and preferably 

not overly-vulnerable. When these conditions are not met, change—even in individual cases—is 

unlikely to come about.  

 

 

 

                                                           
3277

 This is however not necessarily the case, such as in the case of Finnish legislation relying solely on the 

notion of ‘reasonableness’ where “[t]he reasonableness test is therefore a substitute for the disproportionate 

burden defence…” Waddington, ‘Chapter six: reasonable accommodation’, p. 636. 
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CONCLUSION 
 

“It is not our differences that divide us. It is our inability to recognize, accept, and celebrate 

those differences.”
3278

  

 

“[M]odernity does not necessarily bring about secularization. What it does bring about, in all 

likelihood necessarily, is pluralism….Modernity undermines such homogeneity-through 

migration and urbanization, by which people with very different beliefs [come together]…”
3279

  

 

“It is not the diversity of opinions (which cannot be avoided), but the refusal of toleration to 

those that are of different opinions (which might have been granted), that has produced all the 

bustles and wars that have been in the Christian world upon account of religion.”
3280

 

 

One aspect of modern, pluralist societies is the diverse religious affiliations of their constituents, 

which presents both political and legal challenges for today’s secular, liberal-democratic nations. 

Religion, and religious diversity, is present in a multitude of ways in today’s European workplaces 

since employees do not always -wish to- shed themselves of deeply-held beliefs or dismiss religious 

customs, obligations and needs when they enter the work sphere. This remains a constant despite 

explicit demands and more subdued pressures to adapt to accepted norms and even in the face of 

further limitations on employment opportunities, risk of adverse employment actions, exclusion and 

marginalization. For persons with a particular religious or philosophical identity, and in particular for 

the ‘abdurate believer,’
3281

 there is a (at times hefty) price set on wearing one’s religion not as ‘light’ 

as others may wish for. But despite being a source of disadvantage, hostility and discrimination at 

times, religious or philosophical identity for many individuals forms a source of empowerment, 

strength and pride. Law and policy can alleviate some of the disproportionate cost that is currently 

weighing on some religious minorities in Europe, thereby guaranteeing a genuine enjoyment of the 

fundamental freedom of religion or belief and protection from exclusion and discrimination. As Iris 

Marion Young posits, such politics of difference are a matter of justice, not merely to do with 

distribution of goods.
3282

  Since employers, co-workers and customers do not act in a vacuum but take 

cues from cultural norms which set the confines of the allowable and appropriate, which is in part 

                                                           
3278

 This is a famous quote by American civil rights activist and author Audre Lorde, see.Audre Lorde, Our Dead 

Behind Us: Poems (Norton 1994)( 
3279

 Berger, Davie and Fokas, Religious America, Secular Europe? A Theme and Variations, p. 12-13. 
3280

 Locke, p. 57. 
3281

 Vickers, Religious freedom, religious discrimination, and the workplace, p. 4 (the term ‘obdurate believer’ is 

borrowed from A. Bradney, “Faced by Faith” in D. Oliver et al (eds), Faith in law (Oxford: Hart Pub. 2000).  

3282
 Young, p. 3 et seq. 
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shaped by the law, there is opportunity to reshape some of the more harmful effects of negative 

responses to this particular form of difference and unfamiliarity.  

 

At a time when the freedom of religion or belief, both its status as fundamental right as well as its 

application in particular situations, is under pressure and non-discrimination discourse is steadily 

gaining ground in Europe, cases and controversies involving the topic of religion and belief in the 

workplace have sparked attention at different legal and social levels.  

Yet despite its emerging as a critical topic in a diverse European society, religion in the workplace has 

been an underexplored area of inquiry.
3283

 Legal scholarship has certainly blossomed, analyzing the 

topic of the headscarf in amongst others the workplace setting under the human rights or non-

discrimination frameworks, but the more complex understanding of how various legal protections 

operate on the ground, interact and influence the state of play in concrete workplaces requires 

additional and multidisciplinary research, since combinations of methods (e.g. legal and sociological 

or anthropological) allow for the confirmation (or enhancing) of findings, the detecting of emerging 

issues and additional insights. At the same time normative debates are raging on the question of how 

to handle issues such as employees wearing religious symbols, asking for religious holidays off or 

requesting exemptions or accommodation from job duties or certain work circumstances, and such 

debates can benefit from rich data of both how employees and employers handle challenges on the 

ground as well as how legal forums address disputes. This analysis derives from the conviction that 

due understanding necessitates a multi-layered analysis, which includes the international level, EU and 

ECHR supranational levels, and member state and more local levels, and that the issue can benefit 

strongly from a broader comparative analysis with non-European countries. 

 

In such normative debate, the person of the researcher –rather than hiding behind the shield of 

‘neutrality’ or objectivity- must acknowledge his or her basic positioning. I consider my own 

normative framework to be a middle ground between assimilationists and cultural relativists, without 

implying that on every issue I consider the ‘compromise position’ is to be preferred.
3284

  ‘Solutions’ 

that basically come down to assimilation are not compelling, in the interest of justice, law and policy 

should promote ‘pull integration’ - through providing meaningful opportunities for participation and 

for achieving a higher level of social equality
3285

 –rather than enforcing a ‘push integration’. In the 

end, both strong and more subdued assimilation requests nullify or hollow out non-discrimination and 
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 See Bielefeldt, Interim report of the UN Special Rapporteur on the Freedom of religion or belief. Tackling 

religious intolerance and discrimination in the workplace, p. 7. 

3284
 For this normative stance, and the critique it may draw: see Sebastian Poulter, 'The Limits of Legal, Cultural 

and Religious Pluralism’ in Bob Hepple and Erika M. Szyszczak (eds), Discrimination: the Limits of the Law 

(Mansell 1992), p. 188.  As regards any ‘middle ground’ position, all depends on the identifications of ‘the 

extremes’.   

3285
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substantive rights of freedom of religion or belief. But cultural relativist notions rejecting any limits 

risk not surviving the human rights test and not being conducive to the overall goal of (non-coercive) 

integration. My approach justifies and in some circumstances even calls for ‘special treatment’; in this 

sense it recognizes that in the face of conflicts with other rights, freedoms and interests limits can be 

set if justified under the goven circumstances it aspires to achieve a situation of genuine equality, but 

stresses the need to move beyond and above formal equality, that is a uniformized equal treatment for 

all despite specific needs and situations.  

Indeed, as Young also noted, “The principle of equal treatment originally arose as a formal guarantee 

of fair inclusive treatment. This mechanical interpretation of fairness, however, also suppresses 

difference. The politics of difference sometimes implies overriding a principle of equal treatment with 

the principle that group differences should be acknowledged….in order to reduce actual or potential 

oppression….sometimes recognizing particular rights for groups is the only way to promote their full 

participation.”
3286

 

 

Legislating will provide a primary framework for the balancing exercise which in essence will be case 

by case, therefore providing all answers a priori under such framework is impossible. Even so, my 

normative stance, which aims to take on a ‘middle ground’
3287

 between assimilation and relativism, 

may be critiqued from both corners. Nonetheless, besides being rooted in human rights and non-

discrimination law, I believe that the kind of policies I favor will provide better opportunities for (pull) 

integration for newcomers, minorities and other outsiders (and the civility of a society is said to be 

judged by its treatment of these groups). At times they may make sense economically as well. For 

instance, it has been said that a reasonable accommodations may “pay for itself in the greater 

productivity of the worker”, as well as “have externalities beyond that particular worker”, e.g. by 

increasing other workers’ productivity or by attracting an additional customer base.
3288

 Thus, some 

accommodations fit well within “the model of economic efficiency.”
3289

 This is important to 

emphasize, even if it does not apply to all accommodations and even if the ultimate justification for 

accommodations is equality of opportunities.
3290

 (Macro) economic-level argument for making the 

‘business case for diversity’ can in addition note that the European ageing workforce cannot afford to 

place certain groups and individuals stand-by but must give them meaningful opportunities to engage, 

build skills and succeed. Such arguments can support individual-level arguments focusing on the 

human being as the right bearer, who needs freedom and agency to allow for adequate self-realization 
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 Young, p. 12. Yound used examples of women’s movements and American Indian rights, amongst others. 
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 See Poulter. 
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  Waddington, ‘Chapter six: reasonable accommodation’, p. 725-7, referring to Katie Wells, “the impact of 

the Framework Employment Directive on UK disability Discrimination Law” (2003) 32 I.L.J. 264. 

3289
 Ibid. 

3290
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and flourishing. However, the economic argument is at most a supplementary, not a primary, 

argument, so that cost considerations cannot lead to abridging of basic fundamental rights and 

instituting sound social policies.  

 

 

Currently, when labour relations involving religious requests in the European workplace escalate into 

conflicts, and these are subsequently framed as legal conflicts in terms of religious rights, the issue 

can be addressed under two main frameworks: human rights and non-discrimination law. The first has 

been the purview of the European Convention on Human Rights and the Court in Strasbourg, while 

the EU has taken the lead in formulating non-discrimination standards under a series of Directives, in 

particular EU Directive 2000/78 pertaining to the area of employment, occupation and vocational 

training. The interaction between these two frameworks is reciprocal and complex: sometimes 

complementary in their operation, sometimes in clear tension. Both freedom (e.g. religious freedom) 

and equality (e.g. freedom from discrimination on the basis of conviction or belief) are important 

considerations upon which a just European society is to be built. More than anything, the Eweida 

judgment shows that the law in this area is hardly settled but rather subject to development, which can 

be seen as a sign that ECtHR judges are also struggling with finding time- and context-appropriate 

answers to religious diversity challenges. In their endeavor, they adhere to an evolutive interpretation 

of a living instrument, to set a minimum threshold and to fulfill a compass function in Europe. 

 

In the non-legal sphere, employees can also benefit from “concerted adjustments” (voluntary 

accommodations). However, here a change of heart with the employer (or a change in circumstances, 

such as a new boss or complaining colleagues/customers) can signify the abrupt end of a once-

mutually agreeable (negotiated or implicit) situation. The question is whether an explicit right to 

reasonable accommodations for religion and belief, particularly in employment, would hold “added 

value” over and above the existing protections for religion or belief, particularly under the European 

Convention on Human Rights (ECHR) and under the Employment Equality Directive was answered 

affirmatively. This issue is complicated by the fact that reasonable accommodations are strongly 

affiliated with these protections, e.g. it has been said that freedom of religion and non-discrimination 

are “empty” and “nugatory” without a corresponding duty of reasonable accommodation.
3291

 Thus, in 

order to adequately address the question, we looked at the current court practices dealing with claims 

and requests that could be framed in terms of reasonable accommodations. The approach to address 

the question here was comparative, drawing from the case law of the European Court of Human 
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Culture and Religion 17, p. 20. See also Jolls, p. 652-66 (arguing that traditional antidiscrimination law, 

especially disparate impact, is best understood as accommodation requirements, so that the two are not so easily 
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Rights and a number of important European jurisdictions, including the UK, the Netherlands, and 

Belgium, as well as the U.S. and Canada.  

 

Sociological studies, such as the field study by Lamghari, reveal much about the situation on the 

ground. The disputed cases that have reached tribunals to date have only really scratched the surface 

of this highly complex area of law. Field studies can reveal problematic issues which fail to be raised 

in case law, thereby completing the picture which can be drawn up through a legal analysis. Empirical 

studies can at times also add much needed ‘success stories’ to the pool of cases and controversies 

which by and large are negative when captured through case law and media report.
3292

 On the other 

hand, it can be shown that employee passing, covering, and other coping mechanisms, as responses to 

implicit or explicit assimilation demands, are a huge part of the story explaining amongst others why 

problems or inconveniences remain undisclosed. Indeed, with concepts of neutrality, equality, 

diversity, integration and exclusion, freedom of religion and belief, non-discrimination and 

accommodation are conjured up and debated, defined and (sometimes) redefined in process which 

delineate both freedoms and restrictions for employees and employers in today’s workplaces, 

multidisciplinary research is much needed to clarify but also nuance what is at stake for religious 

minorities in Europe.  

Supplemented and integrated within a sound legal analysis such studies may point –or allow to argue 

for- to shortcomings in the current legal protections, or the communication of these to relevant actors 

and recipients, as well as potential useful and fine-tuned policy instruments. This goes to the question 

of how the law can (and should) protect religious minorities in Europe.  

By integrating available sociological data in a thorough legal analysis, this study aimed to add to the 

field by providing background and argument for the tool of reasonable accommodations, outlining its 

added value as well as limitations in the current European state of affairs. In this conclusion, the 

argument for a right to reasonable accommodations on the basis of religion or belief is reiterate and 

strengthened, drawing on the subsequent parts of the story, which included the treatment of various 

accommodation issues at the EU and ECHR levels, in three European case studies, in North America 

and when it comes to the area of unemployment litigation. 

 

When it comes to the overarching challenge of diversity management in modern, secular societies, the 

topic of faith, identity and participation in the workplace can be considered to go to the very heart of 

the matter. How far does acceptance and integration mandate accommodation for those employees and 

job seekers with different needs and requests motivated by their convictions or religious practices? 
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What do we stand to win, or lose, when ‘giving in’, allowing ‘special treatment’ on the basis of 

religion?  

This is particularly relevant when it seems more recently the pillar of liberalism has been changing its 

character and has been transformed following a ‘secularist thrust’ which holds at least implicit distain 

for religious expressions, in particular in its most ostentatious forms. The live-and-let-live liberalism 

has made way for a more ambitious and comprehensive thick or muscular liberalism that dares to 

make normative choices in response to perceived threats, without necessarily letting go of the cloaks 

of neutrality.  

Religious diversity in general may have triggered such response, but it is more likely that the increased 

relevance and visibility of Islam and Muslims in the West played a particular role.
3293

 With the growth 

of the (welfare) state involved in various areas of social life, thus the growth of the ‘secular’ state 

itself, the chances of encounters with the religious become more recurrent in a context of 

unfamiliarity. 

 

As this analysis showed, religion-workplace issues not only involves Muslims in Europe. This is 

particularly clear when one expands from the headscarf as religious symbol par excellence to religious 

time and miscellaneous –both older as well as multicultural- accommodation issues. Still, it cannot be 

denied that in Europe, Muslims remain at the forefront of incidences revealing tensions between 

liberalism and religion, secularism and diversity. As the data on labour participation and 

unemployment shows, Muslims are also the group for which cultural disadvantage and socio-

economic disadvantage coincide, adding to compound levels of disadvantage and exclusion. Yet, some 

‘subtleties’ surrounding the accommodation debate can get lost in more public debates, resulting in 

accommodation being seen solely an issue for Muslims, and more specifically Muslim immigrant 

communities. This is not the case: freedom of religion or belief, non-discrimination based on religion 

or belief, and reasonable accommodations can be vital for religionists and nonbelievers alike, 

depending on the societal and economic context. 

 

Although it is important not to forget that individuals in Europe enjoy a comparatively high level of 

protection against religious persecution, religious discrimination and restrictions on the exercise of 

religious liberty, in particular more covert forms, is recurrent and hinders the inclusion and 

participation of many members of religious minorities in the European labour market, leading to –in 

the terms of Young- their oppression and domination in society. Also, this is only a layer of 
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disadvantage, as people have multiple identities and personal characteristics which may draw hostility 

or cause barriers to be resurrected; an employee may be disadvantaged because of her religion, her 

appearance or ethnicity, her gender, and or a disability or family responsibilities, amongst others. In 

this sense, addressing religious discrimination and liberty is crucial as one part of a larger struggle for 

equality and fairness. Law and policy should seek to design rules to diminish rather than confirm 

current society’s prejudices and intolerances. In the labor relations context, we need to acknowledge 

that the dominant standards in European societies are not neutral, and in a variety of ways can have de 

facto exclusionary effects on religious minority groups.  

 

With ethnicity and religion amongst the patent grounds for disadvantage, a multi-ground approach 

towards the inclusion of ethno-religious minorities who suffer compound or intersectional 

discrimination is called for. For many minorities, their otherness is not only due to ethnicity but also 

religion. The latter operates at times to exclude and segregate them in a way similar to religion, for 

instance where Muslims are excluded from employment because of their identity and affiliation and 

irrespective of any accommodation requests. But at times religious disadvantage works differently and 

requires another response than discrimination on the basis of ethnicity; it then calls to go beyond 

formal equal standards into the realm of substantive equality. Arguably the issue of accommodation 

for religious needs raises more fundamental issues even than quota’s for ethnic (visible) minorities, or 

at least is the follow-up to the matter of quantitative inclusion in the workplace. The mere fact that 

members of minorities are included in the workplace need not say anything about their acceptance and 

belonging there, which includes issues of discrimination, harassment and accommodations. It may be 

that the people who are included are to large extent already assimilated, so that their adaptability does 

not challenge the rigidity and unfairness of the system towards all minorities. In that sense, ‘too 

adaptable’ or ‘exemplary’ minority workers may because of their assimilation and coping mechanisms 

not challenge the idea exclusion under practices of –at best- formal equality. In general, one can 

imagine many multicultural issues in the West have arguably not even surfaced because of 

assimilation demands and the coping mechanisms adopted in such contexts. While unwelcome 

contexts lead to more reactive forms of public manifestation of religion
3294

 and inclusion can be used 

as counter-mechanism, diversity policies and positive action and the improvement of the socio-

economic situation of minority religionists may lead to more accommodation requests as well. This is 

true even without an explicit legal framework being in place, so argument for a framework is that it is 

needed to deal with such matters in a coherent, fair way. 

 

Comparing three European country case studies  
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Various case law examples discussed in this research illustrate how religious employees, often 

belonging to minorities with limited employment prospects, struggle in reconciling work life with their 

religious commitments. Legal claims, to be regarded as the tip of the iceberg, have been raised with 

respect to religious dress, religious time, conscientious objections to work duties and a variety of other 

religion-work matters. Only some of these cases involve conflicts with other fundamental rights and 

can thus be called “hard cases.” “Soft cases”, where accommodations harm no compelling interests 

and are (nearly) cost-free, have also been identified. Contrary to what one may think, even these “soft 

cases” have not been unequivocally successful in court. What’s more, frequently cases do not even 

receive an adequate consideration.  

Further, and more in general, the three European case studies in their socio-political contexts revealed 

the divergent mentalities on the ground. Often the notion of the ‘normative employee’ lurks in the 

background and influences the opportunities of those who do not meet that image. Such notions of 

normative/standard employees resemble nationalistic notions of citizenship which are inherently 

excluding towards religious minorities. This forms breeding ground for interferences with human 

rights and right to equal and fair treatment of those who are considered as ‘others’ in Europe.  

This is despite the supranational layer, which all in all has provided a limited guidance. Certainly, in a 

number of EU Member States, this has not stopped courts and equal treatment commissions to de facto 

require employers to accommodate deeply-held religious beliefs and practices of their workers under 

the prohibition of (indirect) discrimination and the requirement of proportionality (the Netherlands and 

the UK), but the Belgian case shows that this need not be so. Adopting a wide comparative approach 

to this issue avoids the pitfall of deriving a general argument in favour of an existing situation in a 

particular country, in particular if that country has a tradition in progressive interpretations of legal 

tools.
3295

 We have advocated an explicit EU-wide right to “level (up)” the protection for employees, 

with the added benefit that this improves the freedom of movement
3296

 across the EU that is arguably 

inhibited by the divergent and even conflicting national case law decisions on recurring religion in the 

workplace issues. 

Despite the shared the dual legal framework and some other laws and regulations, the developments 

and concrete solutions on the ground are ‘judicially-driven’; in other words, what makes a difference 

in a lot of cases and on the ground is how courts interpret (sometimes identical) legal rules and 

concepts, and this in its turn is embedded in a large societal context. 

 

With regard to religious dress and grooming, the main issue –unsurprisingly- relates to the Islamic 

headscarf. Under similar legal frameworks, divergent solutions have been adopted. Noticeably, most 
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 Infra, discussion of Lisa Waddington’s argument against reasonable accommodations based on the “dynamic 

interpretation” of indirect discrimination in the Netherlands. Waddington, ‘Reasonable Accommodation. Time to 

Extent the Duty to Accommodate Beyond Disability?’. 

3296
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cases relate to front-office workers which points to the fact that the visibility of distinctly religious 

dress is regarded as problematic by private sector employers (the same can be said for public sectors 

regulating public teachers’ dress). When the case law, combined with other sources (sociological 

reports), confirms a pattern whereby religiously distinct workers are routed to the back-office, we can 

scrutinize the approach and its result in light of the normative stance for –negative and positive 

freedom of religion and substantive equality.  

 

Departing from the Belgian situation where the wearing of the headscarf, as the religious symbol par 

excellence, is considered chiefly an obstacle to successful participation, this analysis showed how two 

other EU countries handle the matter. The two alternatives of the Netherlands and the UK show that at 

most the obstacle is an constructed post, conjured up and legitimated by case law and other official 

legal sources, but one which is neither inherent, necessary or desirable. Indeed, such obstacle operates 

in various directions and affects various areas of society, by paradoxically both bringing down the 

self-esteem down of already vulnerable people and pushing people to defensively define their identity, 

loyalty and affiliations in a way which may be non-conducive to integration, socio-economic inclusion 

and social peace. In the Netherlands, divergence between legal decisions and the situation on the 

ground shows that much work is still to be done to anchor the aspirational tolerance and pluriformity 

in society. This will be a challenge in the context where the reach of freedom of speech towards 

minorities is extended and nearly limitless, but at least actors are at work in that context to counter-

balance developments . In contrast, apart from growing pains with dealings regarding the visibility of 

Christianity, British case law and labour market point to a predilection for adaptable pragmatism and 

tolerant flexibility which benefits the range of religious minorities including Muslims. In Britain 

though, minorities are caught in the same rigid unequal society that is bound to perhaps not 

disadvantage all religious minorities but the most socio-economic segments of religious communities 

most. One can argue that in Belgium and the UK, the law goes more or less in the same direction as 

the society –with the Belgian case towards a restrictiveness and Britain towards adaptability trend- and 

form jurisprudences of appeasement or conformity, while the Dutch case law is one of reform, where 

the situation on the ground is problematized over and over again and forged to reshape itself according 

to alternative confines. Obviously, there are ‘dissenters’ in all contexts: but the positions advocated by 

the ‘dissenter’ differs from country to country. The Belgian practice is reflective of a smoldering 

(dis)comfort with which issues of religion, and a swift rejection of some practices like religious dress 

and refusal to shake hands with members of the opposite sex. In such context the concept of neutrality 

and ‘blind’ formal equality standards is often articulated in seemingly unproblematic terms as 

requiring the stripping of religion from all non-private places. However, it was argued the idea of 

neutrality as a religion-free space itself is far from impartial but in fact a very clear positioning that 

advantages some and disadvantages others. Private company ‘neutrality policies’ are but a play on 

this. Whether or not they aim to exclude certain groups from employment, they do have discriminatory 
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effect in light of which the neutrality of such solutions cannot be convincingly argued. Rather, it is a 

normative, conflict-avoiding response to perceived threats. Neutrality then serves as shorthand for 

preserving and defending the status quo.  

This analysis focused on the private sector employment sphere,but it is clear that in this area spill-over 

effects
3297

, from the public sector to the private sector employment market, are patent. It may be no 

coincident then that it is in Belgium where restrictions on public servant’s freedom of religion are 

most prevalent as compared to the other two European case studies. It is there where negative spill-

over effects can be detected. But these effects need not be negative, as the UK case shows they can 

also be positive, pointing to the potential of public employers to correct the situation in the private 

sector through leading by example. 

 

 

In some ways, issues related to conflicts between religious duties or observations and working time, 

are different from religious dress conflicts. Whereas a wearing religious can be regarded to bring her 

religion to the workplace, in the case of religious time conflicts, workers often seek to 

accommodations to fulfill religious duties, possibly at home or elsewhere. Thus, they are not bringing 

religion to work. By and large, the organization of time in Europe adheres to a dominant, strongly 

religiously-inspired calendar, with only few instances of structural accommodation for minority 

groups. In this context, arguing for formal treatment under a non-neutral standard (in the sense of 

inspired by a dominant religious tradition which it privileges) is obviously problematic and no longer 

defendable. RELIGARE sociological interviews showed that even representatives of religious 

majorities do not necessarily turn a blind eye to what they also describe as unfair situations.
3298

 

Alternatively, religious minority representatives are not always in positions to raise the questions in an 

effective way, but the presence of some more publicly assertive minorities has rendered the societal 

time organization more visible. Smaller established minorities have their own –more subtle- ways of 

negotiating their position in society without referring to legal equality standards.
3299

 In the area of 

religious time it may be appropriate to move beyond ad hoc individual accommodations and look to 

broader legislative change, either in the form of institutionalized accommodations or structural (and 

deeper) changes to the existing (legal) arrangements.  
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 See Vickers, Religious freedom, religious discrimination, and the workplace, p. 160; Bielefeldt, Interim 

report of the UN Special Rapporteur on the Freedom of religion or belief. Tackling religious intolerance and 

discrimination in the workplace, p. 13. 
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 E.g. Hoque and Shah; Vermeulen, Challenges of Religious Accommodation in Family-law, Labour-law and 
Legal Regulation of Public Space and Public Funding. Dutch Socio-Legal Research Report RELIGARE project 
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 E.g. RELIGARE sociological interviews, for instance, showed the Danish Great Rabbi sends yearly letters to 

school authorities listing the Jewish holidays and asking exams not to be scheduled during these days; the 

Bureau de Shabbat job office assists Jewish employees find religion-appropriate employment. 



 788 
 

In the area of various accommodations, we see a wide variety of issues such as workers refusing to 

perform certain job functions (register same-sex partnerships; handle alcohol or pork) and refusing to 

adhere to dominant socializing customs (e.g. shaking hands with people of the opposite sex).  

 

From amongst a variety of accommodation issues, perhaps the issue of refusal to shake hand, most 

prominently raised by Muslims, show that minorities are under an-at times- nitpicking scrutiny in 

Europe. Shaking hands is hardly ever a job function, rather it is constructed as such as a way of setting 

up further barriers and showing who’s boss. Religious people are penalized for their beliefs, limited in 

their agency, which is particularly problematic when women’s right to define sexual intimidation and 

unwelcome physical contact is denied in this respect. In a show of power, minorities often shun away 

from controversy, especially where they are most vulnerable. Their evading coping mechanisms -e.g. 

the street weeper letting go of a week’s salary for ‘refusal to shake hands’ with a female politician- 

makes that non-deal breaker status hides a more ugly truth on the ground. Again the Dutch case study 

can be contrasted to Belgium and Britain: Where in the former ‘refusal to shake hands’ is an issue on 

the ground much debated and (re)positioned in societal and legal debates, such debate is largely 

missing in Belgium and Britain, the reason being a larger level of consensus, which again goes in 

opposite directions. Refusal to shake hands-cases are unlikely to be successful in courts, while the 

matter raised in Britain will be de-problematized against functional job requirement lines and go 

through the pragmatic gate of accommodations. But where such multicultural obstacles are 

considerable in Belgium, in the UK it is the wall of separation between social classes and the odds 

stacked against those from working class backgrounds which remain most core (and unspoken) to the 

issue of equal opportunities and fairness in society.   

 

Certain issues and cases have not been raised in a number of countries under review but this should 

not be taken to imply that all is well. In fact, issues of trust in the legal system, access to justice and 

more pragmatic reasons including the prospects for a win and the cost of a loss are some pertinent 

‘negative’ explanations. Overall, the analysis of the case law can only lift part of the veil on issues of 

religious freedom and equality in the workplace, even if this clearly illustrates the struggling and 

hesitation of courts and opinion-makers with issues of religion raised in the employment setting. This 

points to the need for further sociological research specifically focused on understanding the 

employment situations across European countries. 

 

One particular challenge regarding the management of diversity in the workplace is the ‘avoiding 

conflict’ strategy, which links up with the European discomfort with the presence and visibility of 

religion or belief -especially minority religions and Islam- in the public space. Company ‘neutrality 

policies’ are one aspect of this strategy, aiming to avoid having to go into the discussion of whether 

certain expressions of religious identity in the workplace are legitimate, proportionate and reconcilable 
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with organizational needs; the employer establishes a priori that any expressions of religion, belief, 

and often also of all forms of ideology and politics, must be removed in the workplace. And this is 

considered to prevent and divert any tensions and result in a neutral and cohesive environment where 

everyone’s –including non-believers- are respected. But this approach is problematic: the denial of 

rights cannot be justified by referring to the interests of the unconcerned and the uninterested to being 

left alone and not confronted. Freedom of religion cannot merely be seen as freedom from religion. If 

this were the correct extent of Article 9 or non-discrimination, the term ‘religion’ needs to be removed 

all together. What’s more, it is doubtful that bans on religious symbols effectively prevent tensions in 

the long-term. Even presuming they do so in the short-term, the collateral damage they impose –the 

exclusion of those with strong convictions- is disproportionate. Sometimes confrontations are not only 

inevitable, but also necessary on the way to achieving sustainable long-term justice. Avoidance of 

tensions is thus not necessarily a good practice, since it may mean dilution and denying fundamental 

rights. It remains important that the challenges that accompany the application of two fundamental 

rights in particular in the changed and changing social conditions of Europe, namely the freedom of 

thought, conscience and religion and the right to equality, as enshrined in national constitutions and 

international instruments (e.g., the ECHR, Charter of Fundamental Rights the EU) are not dismissed 

for the sake of easiness but approached genuinely and with care. Pursuing certain mechanisms of 

protection (of human rights) often expose contentious issues and can lead to even more conflicts, at 

least in the short and medium term. The wish to avoid problems can then be used to advocate for the 

status quo. In this sense, the idea of inclusiveness should not be seen as a way to ‘contain’ minorities 

and those who do not conform to the prevailing workplace standards. The idea is to give individuals 

adequate room to reconcile their various identities and commitments; certainly a degree of adaptation 

to the workplace setting is justified but integration of a widely diverse workforce in Europe should not 

call for an assimilative approach to religion in the workplace where ‘passing’ and ‘covering’ are 

routine requirements for employment participation. 

Of course litigation remains a ultimum remedium and can be highly destructive towards social 

relations and in this area does not constitute a strategy that is unequivocally successful. However, the 

avoidance strategy misdirects efforts in addressing the reality of religious diversity.  

Employers, as distributive agents, must contribute to a more equal and fair society without 

stigmatization and marginalization of some groups. There may be instances where limitations of the 

freedom to practice or manifest religion in the workplace are justified, but a general ban on religious 

practices or symbols is by definition disproportionate. Avoidance strategies under the name of 

neutrality, formal equality or health and safety should be addresses similar to explicit forms of 

discrimination in an age where the face of discrimination has transformed considerably. An employer 

may think such practice makes sense- especially since political and philosophical expressions are said 

to undergo the same ‘equal’ treatment as religious ones- but the societal effects of such stance are 

highly problematic in light of normative reorientation in Europe towards fundamental rights and non-
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discrimination. Allowing an ‘avoidance strategy’ with religion as factor of anxiety and opposition is to 

encourage public hostility and runs counter to idea that freedom is the general rule, and restrictions to 

fundamental rights should be the exception. 

 

Adding the U.S. and Canada to the equation 

 

In the European context, one of the few regions where the secularisation thesis holds true (at least with 

regard to the majority population), religion is approached predominantly as a problem. Perhaps this is 

because “deeply held European assumptions”
3300 

are challenged by the demands of religious diversity, 

and in particular the establishment and growth of the Muslim population. Certain prevalent 

assumptions about religion and its role in the public sphere are also difficult to reconcile with the 

beliefs of religious minorities, e.g. the idea that religion is mainly an issue of personal conscience does 

not correspond with more practice-oriented religious traditions.  

It is important to note that religion need not have the status of a problem. Perspectives from across the 

Atlantic show that the current European problematisation of religion in the context of modernity and 

the mainstream workplace should not be taken for granted.  

 

Europe is at the relative start of thinking about the place of religion in the workplace. Arguably, the 

United States and also Canada have acknowledged the strength, potential and inevitability of diversity 

in the workplace much longer. Amongst the instruments developed to deal with some of the challenges 

is the concept of reasonable accommodations. From a conceptual perspective reasonable 

accommodations allow a more positive and individualized framing, as compared to discrimination 

discourse which is largely a negative and group-oriented one. In case of a religion and workplace 

dispute, it is up to the employer to prove that he did provide accommodation unless that would have 

meant “undue hardship” or a disproportionate burden under the circumstances.  

The U.S. situation shows that reasonable accommodations are workable. Even the duty ot 

accommodate under Title VII employee’s deeply-held religious beliefs and practices is often critiqued 

as being an ‘empty shell’, the real standard for accommodations on the ground exceeds the de minimis 

standard in the specific circumstances of the U.S. (high religiosity of the majority placing religion and 

spirituality in general a positive light; characteristics of the legal system with availability of legal 

counsel working for contingency fees,...). This is not to say that a higher standard of reasonable 

accommodations (e.g. ‘substantial difficulty or expense’) would assist non-conformist employees in 

the U.S. even further, to develop more promising directions of case law and protecting religious and 

non-religious interests in the workplace. But it does serve to argue that even under the given restricted 

conditions reasonable accommodations allows for a progressive realization of the “aspiration of civil 
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rights — the aspiration that we be free to develop our human capabilities without the impediment of 

witless conformity.”
 3301

 Where the conditions for such elevated standards are not met, a more elevated 

legal standard than de minimis -e.g. disproportionate burden-  is however called for to achieve similar 

results in practice.   

The concept of reasonable accommodation receives content and meaning based on the standard of 

assessment and judicial activism/conservatism. And when it comes to the law, Canada is home to a far 

more generous standard under the post-Charter Canadian Supreme Court jurisprudence. But the 

Canadian case –in particular in Quebec- comes with a caveat -backlash and resentment because of 

misconceptions about ‘special treatment for minorities’- that risks long-term sustainability of the law. 

It serves as a lesson that efforts are needed to prevent accommodations from becoming too prone to 

misperceptions. To the extent that the debate on reasonable limits to accommodation centers on the 

issue of ‘cost’ (economic or otherwise), the question needs to be redefined, taking into account the 

various (hard/softer) ‘costs’ to minorities and non-conformists and to the social/welfare system. From 

the question “How much can it cost the employer?” and “When is it (dis)proportionate for the 

distributive agent (employer) to carry the cost?” we should move to asking “Who should carry the 

various burdens?” and “What is a fair distribution of burden?” but also “Are there ways to reconcile 

various interests?”. This provides an alternative way to consider the occurrence of religious ‘claims’; 

In the end, the process of accommodation is always a two-way street and oftentimes the degree of 

(self)accommodation and adjustment strategies by the employees in question is not duly recognized.  

 

 

Unemployment and religion/ belief accommodation 

 

This analysis sought to link employment practices leading to exclusion to ramifications apparent in 

unemployment litigation. Indeed, coping mechanisms responding to discrimination and assimilation 

pressures including self-selection and self-exclusion, self-imposed limits on opportunities to pulling 

out of the labour market contribute to low participation and high unemployment of religious 

minorities. To what extent, then, can (non)religious employees who are excluded (dismissed or 

resigned) from the labour market rely on a safety net under the social protection, as evidenced by court 

decisions in unemployment compensation/benefits disputes? And, is there a disconnect/conflict in 

messaging between the protection offered to (non)religious employees in the area of employment law 

and in social protection (unemployment benefits/ compensation) (in the sense that the former limits 

accommodation whereas the latter takes religion or belief more extensively into account)? 

It was found that such discrepancy between the level of ‘accommodation’ given in the context of 

employment disputes and in the context of unemployment benefits disputes (acceptance/mushrooming 
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of company neutrality policies) was largest in Belgium, where, for one, a movement towards “neutral 

workplaces” accompanied by stigmatization of the headscarf in the mainstream workplace could 

perpetuate de facto exclusion in the labor market for Muslim women wearing a headscarf and other 

visible minorities. In effect, the state unemployment agency is told to ‘accommodate’ the casualties of 

the workplace in the social benefits area while attempts of private employers to create “neutral” 

workplaces by excluding all religious expressions through dress are judicially legitimated and 

endorsed. Therefore, one can argue that Belgian case law which, on the one hand, rejects any legal 

duty of reasonable efforts on employers to help Muslim women reconcile work and dress but, on the 

other hand, instructs to continue to extend unemployment benefits is sending out the wrong signals.  

In the Netherlands the lack of coordination on a procedural level does not affect the substantial/matter-

wise coherency between the two areas since when it comes to the workplace the approach is highly 

accommodative, both with regard to religious dress as well as religious time conflicts and some other 

issues. The only critique could be that the social security jurisprudence on its own is too restrictive or 

too generous, but this does not relate to the discord with the employment sphere as such. The same 

could be said about the UK, even though more empirical data is required to understand the situation in 

the area of unemployment benefits. 

 

From a policy perspective two (very different) strategies can be conceived to ‘correct’ the disconnect 

between accommodation in employment and unemployment and establish a ‘good balance’ between 

employment and unemployment: one can tighten the rules on unemployment or/and one can promote 

accommodation to increase participation and inclusion. Thus, the existence of a disconnect need not 

lead to more progressive, inclusive measures in the area of employment, but does provide a 

compelling, additional, argument for it. A welfare state with an interlocking employment –social 

safety net feature in this perspective is then to combine the fight against discrimination and promotion 

of equal opportunities with social provisions for those excluded nonetheless, not seeing the latter as a 

consolation price for labour market exclusion but in order to prevent broad-scale social exclusion and 

poverty of segments of society (thus having a goal in its own right).
3302

 In this sense, the issue of 

unemployment benefits, and the existence and potentials for a disconnect provide support for the 

added value of reasonable accommodations in the European context. 

 

 

 

 

Europe moving towards more substantive equality for religious minorities with the instrument of 

reasonable accommodations? 
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The question whether existing legal tools –human rights, non-discrimination law- suffice and whether 

a legal right to reasonable accommodations should be enshrined in the law formed a central part of this 

analysis. In light of the diversity of approaches and of results in the case law examples, many ‘good 

practices’ actually point to approaches which de facto adopt a duty of reasonable accommodations. 

But even amongst those concerned about the current legal protections for religious minorities, there is 

no consensus that a duty should be enshrined in the law.
3303

 Accordingly, this is an area where it 

concerns a normative choice to recommend the legal enshrining of a flexible and positive tool of 

reasonable accommodations, but this is based on a number of –conceptual and tangible- arguments.  

To what extent (and through which legal mechanisms) are private sector employees’ religious beliefs 

and practices protected in the workplace in Belgium, the Netherlands and the UK? And how do these 

case study countries compare -amongst each other and compared to the U.S. and Canada- when it 

comes to the treatment and protection of religiously distinct dress, conflicting religious time demands, 

job duties which conflict with religious beliefs or practices and other work-related challenges? 

The goal was to investigate the broader ‘meaning of the law’ albeit with a largely legal analysis, 

complemented with relevant and recent social science data further revealing the actual functioning of 

the law on the ground. The comparative research placed the responses in different liberal-democratic 

countries with commonalities and differences in context, identify common patterns as well as 

differences in judicial responses to religious diversity (e.g. religious symbols, religious dress and 

religious time). It would seem that the countries where adopting a right to reasonable accommodations 

in the (non-discrimination) law would make the most significant difference are exactly the countries 

where such development is least likely to occur. Out of the three European case country studies, the 

need for more progressive human rights and non-discrimination interpretations would make the most 

difference to the current state of Belgian case law, yet in this national context it appears hardly 

feasible, certainly with the current government being “ the most right-wing coalition since the Second 

World War.” 
3304

 Belgium seems stuck in an impasse, with discussions frequently involve taking 

polarizing stances in the ‘headscarf debate’ and some of the actors whose role it may be to advance the 

interest of vulnerable individuals and minorities, including religious minorities, such as trade unions 

and the Belgian CEOOR, adopt stances which are incompatible with such position.
3305

 The permeation 

of those who do not wholeheartedly support the fight against discrimination and dismiss evidence of 
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real disadvantage on the ground in the institutional framework and in positions of power, without any 

weighing counter-forces, is both a symptom as well as a cause of the ineffective protection of 

fundamental rights of minorities in Belgium.
3306

 

 

In the end, these arguments needed to address three modes of counter-positions: (1) that 

accommodations are desirable, but that the law already in existence can be interpreted to achieve the 

same result (reasonable accommodations are obsolete, or the ‘patient stance’)
3307

; (2) that reasonable 

accommodations are undesirable as they allow a ‘special treatment’ (thus go against formal equal 

treatment), violate neutrality or corporate identity (reasonable accommodations are over the top)
3308

 

and (3) that reasonable accommodations appease and stand in the way of more fundamental equality 

and social change (reasonable accommodations are insufficient).
3309

  

I submit that adopting an explicit duty of reasonable accommodations -complementing the current 

dual approach in Europe based on Article 9 ECHR and EU’s Anti-discrimination approach- would 

have an ‘added value’ to the approach to employment and its coordination with unemployment 

matters. This is not seen as “icing on the cake” but rather as crucial in light of (1) the legitimate needs 

that arise on the ground in various workplaces, (2) the shortcomings of the current legal frameworks, 

(3) fairness reasons (i.e. considering the background of historically grown standards, institutions and 

norms based on the dominant Christian strands in European society and the need to give various 

religious and non-religious commitments equal consideration) and –in subsidiary order- (4) economic 

efficiency arguments (related to the problematic social economic situation of certain ethno-religious 

minorities in Europe).
3310

 This is not to say that reasonable accommodations, which has its own limits 

and shortcomings, is a panacea, but it does assert that it would add an important coping mechanism, 

practically useful for certain employees in certain situations but also having wider positive 

externalities. 

 

                                                           
3306

 The latest incident, involving the appointment of Matthias Storme to the board of the Interfederal Centre for 

Equal Opportunities is but one example of this argument. See Peter De Lobel, ‘Matthias Storme krijgt zitje in 

Gelijkekansencentrum. ‘Men bekijkt discriminatie altijd meteen als iets negatiefs’’ De Standaard . See also De 

Ceulaer and Pauli, . 

3307
 E.g. Stein; Vickers, ‘The relationship between religious diversity and secular models: an equality-based 

perspective’ (both pointing the indirect discrimination as functional equivalent to reasonable accommodations, 

and preferring an approach which ‘incorporates’ the search for reasonable adaptations by the employer within 

the existing legal protections in the EU). 
3308

 E.g. Lester and Uccellari Brian Barry, Culture and equality: an egalitarian critique of multiculturalism 

(Brian Barry ed, Polity press 2001); another argument is that adopting reasonable accommodations for religion 

or belief would confuse the standard in disability rights law, see Waddington, ‘Reasonable Accommodation. 

Time to Extent the Duty to Accommodate Beyond Disability?’. 
3309

 Day and Brodsky; Beaman, ‘Deep Equality: Moving Beyond Tolerance and Accommodation’ 
3310

 See Alidadi, ‘Reasonable Accommodations for Religion and Belief: Adding Value to Article 9 ECHR and 
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To argue the “added value” of the concept of reasonable accommodations for reasons of religion or 

belief in the workplace, this tool was evaluated in light of other available instruments (each with their 

pros and cons). There are both tangible as well as intangible benefits associated with an explicit 

enforceable duty of reasonable accommodations. The tangible benefits relate to the potential of a 

reasonable accommodations framework to address the legal-technical shortcomings in the main legal 

frameworks of human rights and non-discrimination law, and voluntary and non-enforceable 

accommodations, which prevent legitimate requests from receiving due consideration and (sometimes) 

more appropriate balancing and outcomes. In contrast to indirect discrimination claims, reasonable 

accommodations requires no showing of group disadvantage nor the comparison of the claimant with 

other employees. The focus is on the individual employee working for an individual employer in a 

concrete context. The relevant question in case of accommodation cases becomes straightforward: can 

the religious beliefs or practices of a given employee be reasonably accommodated in a way that 

causes no disproportionate burden/undue hardship to the employer? While there is no guarantee that 

accommodations can be granted in the end (as the right is not absolute), there is a warranty that 

religious requests receive a minimal level of consideration on the ground and in court. Voluntary 

accommodations that help employees reconcile professional and religious duties may be good 

practice, but a system solely based on goodwill fails to recognize power imbalances in labour 

relations. Indeed, under a legally enforceable duty, requests may not be ignored or downright refused 

by employers and concrete efforts must be made to reconcile competing commitments and interests. 

Reasonable accommodations would thus lead to an improved legal protection for religious employees, 

often vulnerable to instances of multiple discrimination. But the framework does not deny the 

legitimate business needs of employers: in fact, the requirements that accommodations be reasonable 

and not impose undue hardship/disproportionate burden allows for the individual circumstances of the 

employer to be taken into account.  

 

Assessing situations under reasonable accommodations involves an approach that, in balancing rights 

and interests that are in tension, moves away from formal equality (of opportunity) and gives clear 

preference to substantive equality (of opportunity). Thus, the argument for reasonable 

accommodations may be irreconcilable with the second mode of counter-position but not with the first 

one which points to the realizable potentials of indirect discrimination protections in Europe. There is 

no inherent contradiction between the strategy in short term to realize the potentials of the existing 

legal tools and an argument for enshrining reasonable accommodations. Reasonable accommodation is 

then considered a ‘natural extension’, and correction in some cases, of anti-discrimination law, 

resulting in a coherent, but multi-sourced approach which seeks to address a complex and multi-

sourced problem. It could be argued that it is (more) desirable to “rehabilitate” existing tools, e.g. by 
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advocating for a more “maximal” approach to human rights
3311

 or a more “dynamic” approach to 

indirect discrimination claims rather than to look at a new instrument in an already complex legal 

landscape. However, it is submitted that this would ignore the added benefit of reasonable 

accommodations as an alternative to “human rights talk” and “discrimination talk.” Reasonable 

accommodations can be considered more concrete, offering a frame and a positive language to 

negotiate individual adjustments that will make life for religious individuals in the workplace possible, 

more practical and certainly more enjoyable. Certain features make legal rules more effective (to 

produce ‘general effects’
3312

, i.e. making ordinary people will use the legal rule). The intangible 

benefits relate to this positive language and mode of framing (straightforward and direct) that 

reasonable accommodations embed potential conflict situations in: the reasonable accommodations 

framework offers employers, employees and society and alternative language to address tension 

between legitimate needs, without the need to resort to discrimination or fundamental rights rhetoric. 

Parties would cut to the chase: can the request be accommodated, i.e. would it be reasonable
3313

 and 

not impose disproportionate burdens on the employer? Resourcefulness, flexibility and good will 

could take parties a long way. Offers made by employees can also be considered, such as in Kontinnen 

where the employee had made offers to stay longer on other days to recuperate the hours. In the end, 

not all accommodations may be awarded (reasonable accommodations are not unrestricted), but it 

would guarantee a due consideration and that a genuine proportionality test is performed in cases of 

bona fide requests for accommodations to reconcile or facilitate observing both professional and 

religious commitments. This is a huge win in itself, even if concrete progress on the ground is 

dependent on various factors. 

Understood not as a limitless right to—potentially expensive— workplace adaptations, but as a 

guiding shadow under which negotiation in labour relations can take place, the framework may bolster 

good practices already growing on the ground in certain companies and give signals to less willing 

employers or less self-motivated segments of the labour market.  

 

One could also combine the reasonable accommodations argument with the third –‘deep equality- 

position, for instance arguing for a redesigning of the holiday schedule while arguing for 

accommodations for religious dress or other issues. Indeed, the urgency of the matter may call for 

combining both short-term and long-term policy answers towards the same goal of participation, 

                                                           
3311

Brems, ‘Human Rights: Minimum and Maximum Perspectives’;Alidadi and Foblets, ‘Framing multicultural 

Challenges in Freedom of Religion Terms. Limitations of minimal human rights for managing religious diversity 

in Europe’. 

3312
 The idea of ‘general effect” of a rule can be criticized; Moore notes “universality [of application of law] is 

often a myth. Most rules of law, in fact, though theoretically universal in application, affect only a limited 

category of persons in a limited number of situations.”Moore. 

3313
 In the sense of effective, “run of the mill” or not causing excess of difficulties or problems, for the various 

possible meanings, see Waddington, ‘Chapter six: reasonable accommodation’, p. 635. 
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inclusion and human flourishing for all in a society where all can feel respected and can exercise and 

develop their talents and skills as productive members of society. It is in the Canadian context that 

‘deep equality’ was proposed as the better way forward. However, in the current European situation, it 

is practically and strategically unwise to trade off a more concrete improvement through reasonable 

accommodations (no doubt, a progressive discourse) for the “deep equality” perspective advocated in 

the Canadian context (where reasonable accommodations are seen as a conservative response). While 

reasonable accommodations fall short of instituting a regime of strict equality, as they do not place all 

employees in strictly equal positions and do not eradicate all categorical distinctions, there remains a 

“great attraction” in the approach because of its comparatively modest and straightforward nature. It 

does merit stressing that accommodations must be complementary to more transformative and 

structural changes to the labour market and beyond. But in Europe, it is far too premature to argue for 

“going beyond accommodations”; rather we can start to make a case for “giving reasonable 

accommodations a chance”. 

Some may regard accommodative workplaces as desirable but a legal right as generating counter-

productive effects. Certain protections of employees may have as affect the passing down of costs to 

the employer, making the relevant employee unattractive for hiring. It could be argued that the duty to 

award reasonable accommodation for religious beliefs or observances can ultimately even worsen the 

employment prospects of religious employees (especially, those wearing visible religious symbols or 

raising requests for accommodation at the interview) and in some cases that may be the case. 

However, this argument has not stopped disability, gender equality and other social justice-based laws 

from being adopted, and should not be used as a counter-argument for reasonable accommodations.  

 

A call for the law to rise to a new, more inclusive register with the adoption of reasonable 

accommodations must take into account the current European context and zeitgeist, without being 

conditioned or limited by this. This concerns the question of feasibility of adopting a duty of 

reasonable accommodations on the basis of religion or belief for European employers, which must 

take into account current socio-political realities. In the long-term, Europe will not be able to shy away 

behind subsidiarity avoid such core questions that all European societies face and which affects the 

European project as a whole. Certainly, at the national level, a duty of reasonable accommodation 

could be adopted: this would certainly be allowed under EU law
3314

 and is consistent with the idea that 

Member States have the freedom of means to achieve the same end results set by an EU Directive, in 

this case effective protection against religious discrimination in the workplace, but can be expected 

that adopting such a duty would be most difficult in those countries where a jurisprudential rebuffing 

of a reasonable accommodation duty was described. It is a significant observation that the country 

where an explicit duty would have most significant effect, where the disconnect between workplace 

                                                           
3314

 Consid. 28 EED. 
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inclusion and unemployment accommodation is clearest, that is Belgium, the feasibility is least in the 

current socio-political circumstances. A robust EU-wide protection is therefore essential in moving 

forward (and preventing any regression in) the fight against intolerance and discrimination in the EU 

as a whole. An EU-wide provision would also have the benefit of addressing the situation in countries 

where there are political obstacles to adopting reasonable accommodations for religion or belief, or to 

addressing topics related to religion in the public sphere in a positive manner. A uniform EU-wide 

legal duty would also mean that the existing approach would be solidified in Member States where 

judicial practices already imply a standard of reasonable accommodation. In these cases transposition 

remains advisable to prevent regression to less dynamic interpretations of reasonable accommodations 

or more formal standards for freedom of religion claims. This is, however, not to say that such EU-

wide action without an amendment to art.19 TFEU is to be considered very likely.
3315

 In its 2004 green 

paper accompanying the proposed horizontal directive, the European Commission expresses its wish 

to “complete” the European non-discrimination framework, but reasonable accommodations for 

reason of religion or belief was notably not included.
3316

  

 

Reasonable accommodations are seen as an effective tool aimed at the inclusion of religious minorities 

or “outsiders” in a meaningful way in society without insisting on these minorities assimilation to 

dominant standards. Indeed, the burden of adaptation cannot be entirely on one side in a multicultural 

society which values the rights and freedoms of its diverse constituencies. The European Commission 

recognized this in the same green paper on equality and non-discrimination:  

“With regard to migrants and ethnic minorities, national measures in the employment and social 

inclusion field continue to place the main emphasis on the need for migrants and members of ethnic 

minorities to adapt, most notably through integration measures, such as language courses. While these 

initiatives are important, they should be accompanied by measures that address the potentially 

discriminatory behaviour, attitudes or practices of the majority of the population, which can prevent a 

migrant or member of an ethnic minority from accessing a job...”
3317

 

 

But with even this proposal for a new horizontal non-discrimination directive stalled in an enlarged 

Europe,
3318

 one may be skeptical about the feasibility of adopting a duty of reasonable accommodation 

                                                           
3315

 With the proposed horizontal directive stalled, see Waddington, ‘Future prospects for EU equality law: 

lessons to be learnt from the proposed equal treatment directive’. 

3316
 the Council Communication from the Commission to the European Parliament, the European Economic and 

Social Committee and the Committee of the Regions, Non-discrimination and Equal Opportunities: a Renewed 

Commitment. COM (2008) 420 final (2008) Communication from the Commission to the European Parliament, 

p. 4. 

3317
 Commission, Green Paper on Equality and Non-discrimination in an Enlarged EU COM(2004) 379 final, p. 

20. 

3318
 See Waddington, ‘Future prospects for EU equality law: lessons to be learnt from the proposed equal 

treatment directive’, p.15 (“The Prospects do not look good for the adoption of the proposed Equal Treatment 

Directive, although it is still far too early to say definitively that the proposal is ‘dead.’”) Art.19 TFEU allows 
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on the basis of religion or belief at the EU level. Still this does not render the debate any less important 

for both the EU and the Member States. There are at least three reasons. First, by focusing the issue on 

the possible added value of the supplementary tool of reasonable accommodations, something can be 

said about the protection of religious or philosophical minorities in practice as well as the existing 

gaps under the current persecution/inclusion approaches, which relate to the relative weakness of both 

human rights and anti-discrimination law towards effective inclusion of vulnerable groups in the 

labour market and in society. The second reason relates to the problematic socio-economic situation of 

some ethno-religious minorities in Europe, where, as opposed to the U.S.,
3319

 religious commitment 

and practice is considered a barrier to inclusion and success. It is argued that the European Social 

Model needs to take stock of the increasing religious diversity and consider what changes it requires to 

the post-World War II conceived protection models.
3320

 Lastly, the anxiety amongst various segments 

of the population about the presence of (minority) religion in the public sphere has real consequences 

for the treatment on the ground and the legal protection provided to those who are —visibly—

associated with difference and “otherness”. Against this evolving background, additional measures are 

required to insist on express commitments to fundamental rights such as the freedom of religion and 

non-discrimination, but to better guide developments, set appropriate standards and send out the right 

signals. In the end, the debate is not in vain. As Ayelet Shachar
3321

 has argued, regarding the much 

more novel “Birthright Lottery” idea and the linking of citizenship with property theory, “ideas 

matters, especially unsettling ideas that venture into unchartered territory. The power of ideas—their 

value in expanding and rewriting the universe of the possible…. This is not to be confused with 

immediate implementation, however. Many of the ideas that changed our world—take the 

enfranchisement of women, for example—were initially seen as iconoclastic and utopian if not 

outright disruptive to the entrenched social order of the time. We live in a non-ideal world. Without 

tangible ideas about how we can change our world, change can never occur.”
3322

  

 

 

 

 

                                                                                                                                                                                     
the Council “acting unanimously in accordance with a special legislative procedure and after obtaining the 

consent of the European Parliament” to take anti-discrimination measures Commission, Green Paper on 

Equality and Non-discrimination in an Enlarged EU COM(2004) 379 final, p. 15 (“enlargement will change the 

political and institutional context for policy-making on non-discrimination and equal treatment. In the absence of 

an amendment to Article [19 TFEU], the adoption of Community legislation in this area continues to require 

unanimous agreement by Member States in the Council. This will clearly be more difficult to achieve in an EU 

of 25 or more Member States.”)  

3319
 Foner and Alba. 

3320
 Sarfati and Bonoli.  

3321
 Ayelet Shachar, ‘The Birthright Lottery: Response to Interlocutors’ 9 Issues in Legal Scholarship 1. 

3322
 Shachar, ‘The Birthright Lottery: Response to Interlocutors’, p. 1-2. 
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