
 

K U L E U V E N 

 

 
 

S C H O O L   O F   L A W 
 

PHD THESIS 

 

 

 

 

 

THE COMPATIBILITY BETWEEN THE ANTI-DUMPING LAWS AND POLICIES 

OF DEVELOPING COUNTRIES & THE WTO LAW: A CASE STUDY BASED ON 

A CRITICAL REVIEW FROM THE WTO LAW PERSPECTIVE OF MEXICO’S 

ANTI-DUMPING SYSTEM 

 

 

 

 

 

P h D   C a n d i d a t e:   F e r n a n d o  G o n z á l e z   R o j a s 

 

 

 

 

 

P R O M O T O R:   P R O F E S S O R   D R.   J A N   W O U T E R S 

C O-P R O M O T O R:   P R O F E S S O R   D R.   G E E R T   V A N   C A L S T E R 

 

 

 

 
G e n e v a,   30   S e p t e m b e r   2014 

 

  



 

 

 

 

 

  



 

 

 

 

 

 

 

 

 

 

 

 

 

A mis Padres 

  



 

 

 

 

 



i 

 

 

 

 

 

 

 

 

 

 

 

AKNOWLEDGMENTS 

 

 

 

I would like to thank both of my co-promotors, Prof. Jan Wouters who is a great 

accomplisher in and beyond the walls of our classrooms and Prof. Geert van Calster 

who professes a unique and genuine devotion for academia, for all their constant 

support and inspiration. 

 

Thank you to all my colleagues from "De Valk", brilliant thinkers and passionate 

professionals, without whom this journey would have been far less savorous.  Thanks, 

in particular, to Govert Coppens, Jan Janssen, Joos Roest, Przemyslaw Raj, Anneleen 

Straetemans, Martyna Budzynska, Joris Latui, Stefanie Geens, Sten Verhoven and 

Tim Couthaut.  I have and will continue seeing you shinning in your path. 

 

Finally, but perhaps most importantly, thank you, Fernando, Irma, Alberto, Liz and 

Emma, for all your love, support and understanding.  Without you, this project would 

have never reached the stage of reality. 

 

 

 

 

 

  

https://www.facebook.com/przemyslaw.raj?fref=pb&hc_location=friends_tab


ii 

 

TABLE OF CONTENTS 

AKNOWLEDGMENTS ......................................................................................................................... I 

TABLE OF CONTENTS ...................................................................................................................... II 

LIST OF DEFINITIONS ...................................................................................................................... X 

LIST OF AUTHORITIES ................................................................................................................. XII 
ARTICLES ...................................................................................................................................................... XII 
BOOKS .......................................................................................................................................................... XVII 
WTO DOCUMENTS ................................................................................................................................ XVIII 
NEWS ARTICLES & PRESS RELEASES .............................................................................................. XIX 
OFFICIAL FORMS ...................................................................................................................................... XIX 
RESPONSES TO QUESTIONNAIRES AND INTERVIEWS ............................................................ XIX 

LIST OF CASES ............................................................................................................................. XXIV 
WTO CASES ................................................................................................................................................. XXIV 
GATT CASES ................................................................................................................................................ XXIX 

INTRODUCTION ................................................................................................................................. 1 
A.  THE OBJECTIVE OF THIS THESIS .............................................................................................................. 1 
B.  THE RESEARCH HYPOTHESIS ................................................................................................................... 4 
C.  METHODOLOGY ........................................................................................................................................... 5 
D.  STRUCTURE OF THIS THESIS .................................................................................................................... 6 

PART I.  THEORETICAL FRAMEWORK ....................................................................................... 8 
I.1.  CURRENT GLOBAL AD TRENDS ............................................................................................................. 8 
I.2.  THE CONVENIENCE OF AD ACTIONS ................................................................................................. 13 
I.3.  REASONS FOR ADOPTING AD MEASURES ......................................................................................... 17 

I.3.1.  Retaliation ........................................................................................................................................... 17 
I.3.2.  Safety Valve Role .............................................................................................................................. 19 
1.3.3.  Macroeconomic Effects................................................................................................................. 20 
I.3.4.  Mexico’s Relevant AD Facts and Trends ................................................................................ 21 

PART II.  THE CURRENT WTO AD SYSTEM .............................................................................30 
II.1.  SCOPE ..................................................................................................................................................... 30 
II.2.  DEFINITION OF DUMPING................................................................................................................... 32 
II.3.  DETERMINATION OF DUMPING ......................................................................................................... 33 

II.3.1.  Normal Value.................................................................................................................................... 33 
II.3.1.1.  Like Product .............................................................................................................................................................. 33 
II.3.1.2.  Destined for Consumption in the Exporting Country ............................................................................ 34 
II.3.1.3.  In the Ordinary Course of Trade ...................................................................................................................... 34 

II.3.1.3.1.  The “below-cost” exception ..................................................................................................................... 36 
II.3.1.3.2.  The even-handed use of discretion ...................................................................................................... 37 

II.3.1.4.  Comparable Price .................................................................................................................................................... 38 
II.3.1.4.1.  Relationship between the “comparable” price requirement in Article 2.1 and Article 
2.4:  the use of downstream sales prices ................................................................................................................ 38 

II.3.1.5.  Alternative Methods for Determining the Normal Value .................................................................... 39 
II.3.1.5.1.  When can investigating authorities use alternative methods to determine normal 
value? ....................................................................................................................................................................................... 39 
II.3.1.5.2. Because of the particular market situation ....................................................................................... 39 
II.3.1.5.3.  Acceptable methods to obtain the normal value ........................................................................... 40 
II.3.1.5.4.  Third-country-price method ................................................................................................................... 41 
II.3.1.5.5.  Construction of the normal value ......................................................................................................... 41 

II.3.2.  Export Price ....................................................................................................................................... 43 
II.3.1.  Fair Comparison: Comparing Normal Value and Export Price ................................ 44 

II.3.1.1.  Are the Allowances Mentioned in Article 2.4 Mandatory and Restrictive in Nature? ........... 45 
II.3.1.1.1.  General allowances in the third sentence of Article 2.3: they are mandatory if certain 
conditions are met and they are non-exhaustive ............................................................................................... 45 



iii 

 

II.3.1.1.2.  Specific allowances in the third sentence of Article 2.3: they are non-mandatory and 
exhaustive .............................................................................................................................................................................. 46 

II.3.1.2.  What is the Relation between Article 2.3 and Article 2.4? .................................................................. 47 
II.3.1.3.  The Foreseeability of the Difference.............................................................................................................. 48 
II.3.1.4.  “Incurred between Importation and Resale”............................................................................................. 49 
II.3.1.5.  Other Variables that May Affect Price Comparability ........................................................................... 51 

II.3.1.5.1.  Conversion of currencies .......................................................................................................................... 51 
II.3.1.5.2.  Weighted averaging v. individual transactions .............................................................................. 51 

II.3.2.  Determination of the Dumping Margin ............................................................................... 52 
II.3.2.1.  The Entirety of the Prices ................................................................................................................................... 53 

II.3.2.1.1.  Calculating the margin of dumping for the product as “a whole” v. multiple averaging
 ..................................................................................................................................................................................................... 53 
II.3.2.1.2.  The problem regarding the relationship between Articles 2.1 (“like product”), 2.4 
(“fair comparison”/allowances) and 2.4.2 (“comparable”) ........................................................................... 56 

II.3.2.1.2.1.  Relation between Article 2.1 and Article 2.4.2 .................................................................... 56 
II.3.2.1.2.2.  Relation between Article 2.4 and Article 2.4.2 .................................................................... 59 

II.3.2.1.3.  Zeroing ............................................................................................................................................................... 60 
II.3.2.1.3.1.  The legality of “zeroing” .................................................................................................................. 61 
II.3.2.1.3.2.  The relevance of the terms “dumping” and “dumping margins” ................................ 63 
II.3.2.1.3.3.  The rational for the prohibition of “zeroing” ........................................................................ 64 
II.3.2.1.3.4.  The EU, Japan and the US agreement ....................................................................................... 64 

II.4.  DETERMINATION OF INJURY .............................................................................................................. 66 
II.4.1.  The Fundamental and Overarching Nature of Article 3.1 ........................................... 66 
II.4.2.  ‘Positive Evidence’ and ‘Objective Determination’ .......................................................... 67 

II.4.2.1.  The Meaning & Role of the Terms “Positive Evidence” and “Objective Examination” .......... 68 
II.4.2.2.  The Ramifications of the Basic Obligations in Article 3.1 .................................................................... 69 
II.4.2.3.  Article 3.1 & the Use of Confidential Information ................................................................................... 70 

II.4.3.  Definition of Domestic Industry ............................................................................................... 71 
II.4.3.1.  The Two Alternatives of Article 4.1: “As a Whole” or a “Major Proportion” .............................. 71 
II.4.3.2.  The Segmentation of the Domestic Industry ............................................................................................. 72 

II.4.3.2.1.  Exclusion of related parties ..................................................................................................................... 73 
II.4.3.2.2.  Creation of regional markets .................................................................................................................. 73 

II.4.3.3.  Unlawful Segmentation of the Domestic Industry .................................................................................. 74 
II.4.3.4.  Expansion of the Domestic Industry.............................................................................................................. 75 
II.4.3.5.  Producer vs Producers:  Does the Plural Form Contain the Possibility of a Single Producer?
............................................................................................................................................................................................................ 76 

II.4.4.  Dumped Imports ............................................................................................................................. 77 
II.4.5.  Article 3.2.  Assessing the Volume of Dumped Imports and Their Effect on Prices
 ............................................................................................................................................................................... 79 

II.4.5.1.  Does Article 3.2 Establish a Particular Methodology? .......................................................................... 79 
II.4.5.2.  Volumes:  Is An Increase in Volumes of Dumped Imports a Necessary Requirement for the 
Existence of Injury?.................................................................................................................................................................. 80 
II.4.5.3.  Price:  The Analysis of the Price Effects ....................................................................................................... 82 
II.4.5.4.  The Meaning of the Word “Significant” in Article 3.2 ............................................................................ 84 
II.4.5.5.  Period of Analysis ................................................................................................................................................... 86 

II.4.6.  Relevant Economic Factors and Indices (Article 3.4) .................................................... 87 
II.4.6.1.  How does Article 3.1 affect obligations under Article 3.4? ................................................................. 87 
II.4.6.2.  The Relation Between Articles 3.1, 3.2 and Artcile 3.4 ......................................................................... 87 
II.4.6.3.  Is Their Evaluation Mandatory? ...................................................................................................................... 88 
II.4.6.4.  Does Article 3.4 Require a Preliminary “Relevance” Analysis? ........................................................ 90 
II.4.6.5.  What Kind of Evaluation Does the Injury Determination Require? ............................................... 92 
II.4.6.6.  Should the Reasoned Evaluation Be Apparent in the AD Determination? .................................. 94 
II.4.6.7.  What Specific Actions Does the Obligation to Evaluate All the Factors Listed in Article 3.4 
Require from the Investigating Authority? ............................................................................................................... 100 
II.4.6.8.  Can Information Relative to Producers Not Considered As Domestic Industry Be Taken 
Into Account? ........................................................................................................................................................................... 100 

II.4.7.  Determination of a Threat of Material Injury ................................................................ 102 
II.4.7.1.  Is the Evaluation of Article 3.7 Factors Mandatory? ........................................................................... 103 
II.4.7.2.  Relation between Articles 3.4 and 3.7.  Are the Requirements of Article 3.7 Exhaustive?104 
II.4.7.3.  ‘Likelihood of Substantially Increased Dumped Exports’ ................................................................ 108 
II.4.7.4.  The Interaction Between the Concepts of “Like Product” & “Domestic Industry” for the 
purpose of an Injury Determination ............................................................................................................................. 109 

II.4.8.  Determination of Material Retardation ........................................................................... 110 



iv 

 

II.5.  CAUSAL CONNECTION ....................................................................................................................... 111 
II.5.1.  Causality Analysis ........................................................................................................................ 111 
II.5.2.  The Non-Attribution Requirement of Article 3.5 & the Segregation of the 
Injurious Effects Caused by Other Known Factors ..................................................................... 111 
II.5.3.  Is the Evaluation of All the Factors Enumerated in Article 3.5 Mandatory? ... 112 
II.5.4.  Does Article 3.5 Mandate a Specific Methodology for the Separation of 
Injurious Effects of the Dumped Imports from Those of Other Factors? ......................... 115 

II.5.4.1.  Should the Effects of Other Factors Be Assessed Collectively? ...................................................... 115 
II.5.5.  Cumulation ..................................................................................................................................... 116 

II.5.5.1.  Is A Country-Specific Analysis under Article 3.2 a Pre-requirement for a Cumulative 
Analysis under Article 3.3?................................................................................................................................................ 117 
II.5.5.2. “Appropriate in Light of the Conditions of Competition” .................................................................. 119 

II.6.  THE AD INVESTIGATION .................................................................................................................. 120 
II.6.1.  Initiation of the Investigation ................................................................................................ 120 

II.6.1.1.  Standing .................................................................................................................................................................... 120 
II.6.1.2.  Acceptance of an Application ......................................................................................................................... 121 

II.6.1.2.2.  Meaning of the Expression “Reasonably Available” to the Applicant .............................. 122 
II.6.1.3.  Decision to Initiate an Investigation ........................................................................................................... 123 

II.6.1.3.1.  Formal Initiation of an Investigation ............................................................................................... 125 
II.6.1.3.2.  Previous Notification ............................................................................................................................... 125 
II.6.1.3.3.  Termination of the Investigation Due to Lack of Sufficient Evidence .............................. 126 

II.6.2.  Implementation of the Investigation .................................................................................. 127 
II.6.2.1.  Period of Investigation ...................................................................................................................................... 127 
II.6.2.2.  Collection of Evidence........................................................................................................................................ 128 
II.6.2.3.  Due Process Obligations in an AD Investigation ................................................................................... 129 

II.6.2.3.1.  Avoidance of Over-Burdensome Requests of Information.................................................... 130 
II.6.2.3.2.  Access to Relevant Information .......................................................................................................... 131 
II.6.2.3.3.  Full Opportunity for Defense ............................................................................................................... 134 
II.6.2.3.4.  Objective & Thorough Evaluation of the Evidence .................................................................... 136 

II.6.2.3.4.1.  Is It Mandatory to Verify the Accuracy of the Information Provided? .................. 136 
II.6.2.4.  Failure to Provide Necessary Information or Significantly Impeding the Investigation... 140 

II.6.3.  Termination of the Investigation ......................................................................................... 143 
II.6.4.  Conclusion of the Investigation ............................................................................................. 143 

II.7.  IMPOSITION OF AD MEASURES ....................................................................................................... 144 
II.7.1.  Allowed Remedial Measures ................................................................................................... 144 

II.7.1.1.  Provisional AD Measures ................................................................................................................................. 146 
II.7.1.1.1.  Requirements for the Application of Provisional Measures ................................................. 146 
II.7.1.1.2.  Types of Provisional Measures ........................................................................................................... 147 
II.7.1.1.3.  Time Limits for the Application of Provisional Measures ..................................................... 147 
II.7.1.1.4.  Possible Scenarios Concerning Provisional Measures Following a Final Determination
 .................................................................................................................................................................................................. 148 

II.7.1.2.  Price Undertakings .............................................................................................................................................. 148 
II.7.1.2.1.  Requirements for the Acceptance of Price Undertakings ...................................................... 148 
II.7.1.2.2.  Potential Scenarios Following the Offering of a Price Undertaking .................................. 149 

II.7.2.  Principles Guiding the Determination & Imposition of the AD Measures ......... 150 
II.7.2.1.  The “Optional Application” Principle & the “Lesser Duty Rule” .................................................... 150 
II.7.2.2.  The Proportionality Principle ........................................................................................................................ 151 

II.7.2.2.1.  The General Rule ........................................................................................................................................ 151 
II.7.2.2.1.1.  The Amount of the AD Measures Must Be Equivalent to the Margin of Dumping
 ........................................................................................................................................................................................... 151 
II.7.2.2.1.2.  Payments Made in Excess Must Be Reimbursed .............................................................. 152 

II.7.2.2.2.  The Exception .............................................................................................................................................. 153 
II.7.2.3.  Non-Discrimination Principle ........................................................................................................................ 154 
II.7.2.4.  The Non-Retroactive Application of AD Duties ..................................................................................... 155 

II.7.2.4.1.  The General Rule ........................................................................................................................................ 155 
II.7.2.4.2.  The Exceptions............................................................................................................................................ 155 

II.7.2.5.  The Time-Limited Principle ............................................................................................................................ 157 
II.8.  TERMINATION OF AD DUTIES ......................................................................................................... 157 

II.8.1.  The Necessity Review Under Article 11.2 of the ADA .................................................. 158 
II.8.2.  The ‘Sunset Clause’ ...................................................................................................................... 159 

II.8.2.1.  The General Rule & the Exception ............................................................................................................... 159 



v 

 

II.8.2.2.  Initiation of the Review ..................................................................................................................................... 160 
II.8.2.3.  The Prospective Nature of the Sunset Review ....................................................................................... 161 
II.8.2.4.  Objectivity of the Sunset Review .................................................................................................................. 162 

II.8.2.4.1.  The Positive Evidence Requirement in Sunset Reviews......................................................... 162 
II.8.2.4.2  The Use of Presumptions in Sunset Reviews ................................................................................ 163 

II.8.2.5.  Autonomy of the Review Under Article 11.3 .......................................................................................... 163 
II.8.2.5.1.  Reliance on Previous Determinations ............................................................................................. 165 
II.8.2.5.2.  Compliance With the Rules Controlling Original Investigations ........................................ 165 
II.8.2.5.3.  The Establishment of A Causal Link During Sunset Reviews ............................................... 167 

II.8.2.6.  Relevant Evidence ............................................................................................................................................... 167 
II.8.2.6.1.  Absence of a de minimis Requirement in Sunset Reviews........................................................... 170 
II.8.2.6.2.  Full Opportunity for Defence ...................................................................................................................... 171 

II.9.  ANTI-CIRCUMVENTION OF AD DUTIES MEASURES ..................................................................... 171 
II.10.  SPECIAL AND DIFFERENTIAL TREATMENT FOR DEVELOPING-COUNTRY MEMBERS .......... 172 

II.10.1.  The General Obligation .......................................................................................................... 172 
II.10.2.  The Specific Obligation .......................................................................................................... 173 
II.10.3.  The Obligation to “Explore” Constructive Remedies ................................................ 173 
II.10.4.  “Constructive Remedies” ........................................................................................................ 174 

II.11.  JUDICIAL REVIEW ............................................................................................................................ 174 
II.12.  THE PANELS’ POWERS OF REVIEW IN AD DISPUTES ............................................................... 174 

II.12.1.  General Framework ................................................................................................................. 174 
II.12.2.  Specific Provisions in the ADA Concerning the Panels’ Revision Powers and 
Duties .............................................................................................................................................................. 175 

PART III.  MEXICO’S AD SYSTEM ............................................................................................. 180 
III.1.  DEFINITION OF DUMPING ............................................................................................................... 181 
III.2.  DETERMINATION OF DUMPING ...................................................................................................... 181 

III.2.1.  Normal Value ............................................................................................................................... 181 
III.2.1.1.  Absence of the Notion of “Like Product” ................................................................................................. 182 
III.2.1.2.  Destined for the “Domestic Market of the Country of Origin” ...................................................... 182 
III.2.1.3.  In the “Ordinary Course of Trade” ............................................................................................................. 183 

III.2.1.3.1.  The “below-cost” exception ................................................................................................................ 183 
III.2.1.4.  Comparable Price ............................................................................................................................................... 184 
III.2.1.5.  Alternative Methods for Determining the Normal Value ................................................................ 184 

III.2.1.5.1.  Situations in which the authorities are allowed to resort to alternative methods to 
determine the normal value ...................................................................................................................................... 185 
III.2.1.5.2.  Acceptable methods to obtain the normal value ...................................................................... 185 
III.2.1.5.3.  Third-country-price method .............................................................................................................. 186 
III.2.1.5.4.  Construction of the normal value .................................................................................................... 186 
III.2.1.5.5.  The case of non-market economies ................................................................................................ 187 

III.2.2.  Export Price .................................................................................................................................. 190 
III.2.2.1.  Absence of a Definition of the Term “Export Price”........................................................................... 190 
III.2.2.2.  Construction of the Export Price ................................................................................................................ 190 

III.2.3.  Fair Comparison: Comparing Normal Value & Export Price ................................ 191 
III.2.3.1.  Allowances for the Comparison between Normal Value and Export Price ............................ 191 
III.2.3.2.  Other Variables that May Affect Price Comparability ....................................................................... 193 

III.2.4.  Determination of the Dumping Margin ........................................................................... 193 
III.2.4.1.  The Entirety of the Prices ............................................................................................................................... 193 

III.2.4.1.1.  Calculating the margin of dumping for the product as “a whole” v. multiple averaging
 .................................................................................................................................................................................................. 193 
III.2.4.1.2.  Zeroing .......................................................................................................................................................... 194 

III.3.  DETERMINATION OF INJURY .......................................................................................................... 194 
III.3.1.  Definition of Injury .................................................................................................................... 194 
III.3.2.  Reciprocity in the Determination of Injury .................................................................... 195 
III.3.3.  Absence of Express Requirements of ‘Positive Evidence’ & ‘Objective 
Examination’................................................................................................................................................ 195 
III.3.4.  Definition of Domestic Industry .......................................................................................... 195 

III.3.4.1.  “As a Whole” or a “Major Proportion” ...................................................................................................... 195 
III.3.4.2.  The Segmentation of the Domestic Industry ........................................................................................ 196 

III.3.4.2.1.  Exclusion of related parties ................................................................................................................ 196 
III.3.4.2.2.  Creation of regional markets .............................................................................................................. 198 



vi 

 

III.3.5.  The Effects of Dumped Imports ........................................................................................... 198 
III.3.6.  Assessing the Volume of Dumped Imports ..................................................................... 199 

III.3.6.1.  Does the FTA Require a Particular Methodology? ............................................................................. 199 
III.3.6.2.  Volumes:  Is An Increase in Volumes of Dumped Imports a Necessary Requirement for the 
Existence of Injury?............................................................................................................................................................... 199 
III.3.6.3.  The Meaning of the Word “Significant” ................................................................................................... 200 

III.3.7.  Assessing the Dumped Imports’ Effect on Prices ......................................................... 200 
III.3.8.  Assessing the Effect of Dumped Imports on the Domestic Industry in Light of 
Relevant Economic Factors and Indices ......................................................................................... 200 

III.3.8.1.  Is Their Evaluation Mandatory? .................................................................................................................. 201 
III.3.9.  Determination of a Threat of Material Injury .............................................................. 202 
III.3.10.  Determination of Material Retardation ....................................................................... 203 

III.4.  CAUSAL CONNECTION...................................................................................................................... 204 
III.4.1.  Causality Analysis & The Non-Attribution Requirement ......................................... 204 
III.4.2.  Is the Evaluation of All the Factors Enumerated in Article 69 of the RFTA 
Mandatory? .................................................................................................................................................. 204 
III.4.3.  Cumulation ................................................................................................................................... 204 

III.5.  THE AD INVESTIGATION ................................................................................................................. 205 
III.5.1.  Initiation of the Investigation .............................................................................................. 205 

III.5.1.1.  Obligation to Conduct an Investigation ................................................................................................... 205 
III.5.12.  The Competent Authority ................................................................................................................................ 205 
III.5.1.3.  Standing .................................................................................................................................................................. 206 
III.5.1.4.  Acceptance of an Application ....................................................................................................................... 207 

III.5.1.4.1.  Information that must be provided by the applicants ........................................................... 207 
III.5.1.5.  Decision to Initiate an Investigation ......................................................................................................... 208 

III.5.1.5.1  Formal initiation of the investigation ............................................................................................. 208 
III.5.1.5.2.  Notification to interested parties and the creation of a record ......................................... 209 

III.5.2.  Implementation of the Investigation ................................................................................ 209 
III.5.2.1.  Period of Investigation .................................................................................................................................... 209 
III.5.2.2.  Collection of Evidence ...................................................................................................................................... 210 
III.5.2.3.  Due Process Obligations in an AD Investigation ................................................................................. 211 

III.5.2.3.1.  Access to Relevant Information ........................................................................................................ 211 
III.5.2.3.1.1.  Treatment of Confidential Information .............................................................................. 213 

III.5.2.3.3.  Objective & Thorough Evaluation of the Evidence .................................................................. 217 
III.5.2.3.3.1.  Considering All the Available Information ........................................................................ 217 

III.5.2.4.  Failure to Provide Necessary Information or Significantly Impeding the Investigation . 218 
III.5.3.  Termination of the Investigation ....................................................................................... 219 
III.5.4.  Conclusion of the Investigation ........................................................................................... 219 

III.6.  IMPOSITION OF AD MEASURES ...................................................................................................... 219 
III.6.1.  Allowed Remedial Measures ................................................................................................. 219 

III.6.1.1.  Definition of “Compensatory Duties”........................................................................................................ 220 
III.6.1.2.  The Competent Authority ............................................................................................................................... 220 
III.6.1.3.  Other Allowed Measures................................................................................................................................. 222 
III.6.1.4.  Provisional AD Measures ................................................................................................................................ 223 

III.6.1.4.1.  Requirements for the application of provisional measures ................................................ 223 
III.6.1.4.2.  Types of provisional measures ......................................................................................................... 224 
III.6.1.4.3.  Time limits for the application of provisional measures ...................................................... 224 
III.6.1.4.4.  Possible scenarios concerning provisional measures following a final determination
 .................................................................................................................................................................................................. 224 

III.6.1.5.  Price Undertakings ............................................................................................................................................ 224 
III.6.1.5.1.  Requirements for the acceptance of price undertakings ...................................................... 225 
III.6.1.5.2.  Potential scenarios following the offering of a price undertaking ................................... 225 

III.6.2.  Principles Guiding the Determination & Imposition of AD Measures ............... 226 
III.6.2.1.  Types of Final Determinations ..................................................................................................................... 226 
III.6.2.2.  The “Optional Application” Principle & the “Lesser Duty Rule” .................................................. 227 
III.6.2.3.  The Proportionality Principle ...................................................................................................................... 227 

III.6.2.3.1.  The general rule ........................................................................................................................................ 227 
III.6.2.3.1.1.  The Amount of the AD Measures Must Be Equivalent to the Margin of Dumping
 ........................................................................................................................................................................................... 227 
III.6.2.3.1.2.  Payments Made in Excess Must Be Reimbursed ............................................................ 227 

III.6.2.3.2.  The exception............................................................................................................................................. 228 



vii 

 

III.6.2.4.  Non-Discrimination Principle ...................................................................................................................... 228 
III.6.2.5.  The Non-Retroactive Application of AD Duties ................................................................................... 229 

III.6.2.5.1.  The general rule ........................................................................................................................................ 229 
III.6.2.5.2.  Limits to the retroactive application of AD measures ........................................................... 229 

III.6.2.6.  The Time-Limited Principle .......................................................................................................................... 229 
III.6.2.7.  The General Rule & the Exception.............................................................................................................. 229 

III.7.  TERMINATION OF AD DUTIES........................................................................................................ 230 
III.7.1.  The Administrative Review ................................................................................................... 230 

III.7.1.1.  The Review Proceedings ................................................................................................................................. 231 
III.7.2.  The ‘Sunset Review’ ................................................................................................................... 232 

III.7.1.2.1.  The Sunset Review Proceedings ............................................................................................................. 233 
III.7.1.2.2.  Full Opportunity for Defense .................................................................................................................... 234 

III.8.  ANTI-CIRCUMVENTION OF AD DUTIES MEASURES ................................................................... 234 
III.9.  ADMINISTRATIVE APPEAL .............................................................................................................. 235 
III.10.  ALTERNATIVE DISPUTE SETTLEMENT MECHANISMS ............................................................... 236 

PART IV.  COMPATIBILITY ASSESSMENT ............................................................................ 237 
IV.1.  WHETHER MEXICO’S RULES FOR DETERMINING THE EXISTENCE OF DUMPING ARE 

COMPATIBLE WITH WTO LAW ................................................................................................................ 237 
IV.1.1.  The Establishment of the Normal Value .......................................................................... 237 

IV.1.1.1.  The WTO Compatibility of the Definition of “Ordinary Course of Trade” Used by the 
Mexican Legislator ................................................................................................................................................................ 237 
IV.1.1.2.  The Use of Discretion When Applying the “Below-Cost” Exception .......................................... 239 
IV.1.1.3.  The “Sufficiency Test” in the FTA is Different From That in the ADA ....................................... 241 

IV.1.2.  The Establishment of the Export Price ............................................................................. 244 
IV.1.2.1.  The Non-Automatic Exclusion of Sales Between Affiliates under the FTA ............................. 244 
IV.1.2.2.  The Mandatory Nature of the Allowances for the Construction of the Export Price ......... 245 

IV.1.3.  Establishing the Margin of Dumping ................................................................................ 246 
IV.1.3.1.  The Imperfect Obligation to Ensure Comparability between the Normal Value and the 
Export Price under the FTA .............................................................................................................................................. 246 

IV.2.  WHETHER MEXICO’S RULES FOR DETERMINING THE EXISTENCE OF INJURY ARE 

COMPATIBLE WITH WTO LAW ................................................................................................................ 248 
IV.2.1.  The Heavier Burden on Mexican Authorities to Gather and Consider 
Information Regarding the Whole of the Domestic Industry in Every Case .................. 248 
IV.2.2.  The Compatibility of the Reciprocity Requirement in the FTA ............................. 249 
IV.2.3.  No Express Requirement of Conducting an “Objective Examination” Based on 
“Positive Evidence” ................................................................................................................................... 250 
IV.2.4.  A Competition Oriented Analysis of the Volume of Dumped Imports ................ 251 
IV.2.5.  The Incorporation into the FTA of WTO Jurisprudence on the Effects of 
Dumped Imports ........................................................................................................................................ 252 
IV.2.6.  The Incomplete Mandate for the Determination of a Threat of Material Injury
 ............................................................................................................................................................................ 253 

IV.3.  CAUSALITY AND THE NEED FOR METHODOLOGICAL CLARIFICATIONS ................................... 255 
IV.4.  OBLIGATION TO CONDUCT AN INVESTIGATION ........................................................................... 257 

IV.4.1.  The Seemingly More Lenient Standing Rule in the FTA ........................................... 257 
IV.4.2.  Admissibility of an AD Application under the FTA ..................................................... 261 
IV.4.3.  Equivalent Standards for the Initiation of an AD Investigation under the ADA 
and the FTA .................................................................................................................................................. 261 
IV.4.4.  Conducting an Investigation under the FTA.................................................................. 263 

IV.4.4.1.  Uncertainties in Relation to the Selection of the Period of Investigation ............................... 263 
IV.4.4.2.  The Mexican Authorities’ Powers to Collect Evidence ..................................................................... 265 
IV.4.4.3.  Are the Due Process Obligations of the ADA Reflected in the FTA? ........................................... 266 

IV.4.4.3.1.  The FTA guarantees the right to access relevant information ........................................... 266 
IV.4.4.3.2.  The FTA establishes sufficient controls to protect confidential information, including 
BCI and CGI ......................................................................................................................................................................... 267 
IV.4.4.3.3.  The FTA guarantees the interested parties’ full opportunity for defense .................... 269 
IV.4.4.3.4.  Does the FTA require a thorough evaluation of the evidence? .......................................... 271 

IV.4.4.3.4.1.  Consideration of all the available information by the Mexican authorities ...... 271 



viii 

 

IV.4.4.3.4.2.  Greater flexibility for the use of the “best information available” under the FTA
 ........................................................................................................................................................................................... 271 
IV.4.4.3.4.3.  No reference to the “necessary” character of the information under the FTA 274 
IV.4.4.3.4.4.  “Within a reasonable period” v. “in a timely manner” ................................................. 275 
IV.4.4.3.4.5.  Absence of preconditions for the use of the best facts available under the FTA
 ........................................................................................................................................................................................... 275 
IV.4.4.3.4.6.  Absence of the “best to its ability” limitation ................................................................... 277 

IV.4.5.  No Clear Rules for the Termination of an Investigation under the FTA ........... 277 
IV.5.  WHETHER MEXICO’S RULES REGARDING THE IMPOSITION OF AD MEASURES ARE 

COMPATIBLE WITH WTO LAW ................................................................................................................ 278 
IV.5.1.  The List of AD Measures that May Be Imposed under the FTA is Compatible 
with the ADA ................................................................................................................................................ 278 
IV.5.2.  Contradictions between the ADA and the FTA Concerning Provisional AD 
Duties .............................................................................................................................................................. 279 

IV.5.2.1.  The Apparent Impossibility of Interrupting an Investigation Before the Publication of a 
Preliminary Determination ............................................................................................................................................... 279 
IV.5.2.2.  Differences Concerning the Waiting Period for the Imposition of Provisional AD Duties
......................................................................................................................................................................................................... 279 
IV.5.2.3.  No Need to Establish the Necessity of the Preliminary Measures .............................................. 280 
IV.5.2.4.  No Clarification About the Possibility to Impose Variable Duties .............................................. 280 

IV.5.3.  Flexibilities and Inflexibilities for the Acceptance of Undertakings under the 
FTA ................................................................................................................................................................... 280 
IV.5.4.  Definitive AD Duties .................................................................................................................. 282 

IV.5.4.1.  Consideration of Competing Public Interests ....................................................................................... 282 
IV.5.4.2.  The Lack of Direct Power to Waive the Imposition of AD Duties under the FTA ................ 282 
IV.5.4.3.  The Proportionality Principle under the FTA ....................................................................................... 283 

IV.5.4.3.1.   The application of the proportionality principle to known exporters is the same in 
the ADA and the FTA ..................................................................................................................................................... 283 
IV.5.4.3.2.  The exception to the application of the proportionality principle: duties applicable to 
sampled exporters .......................................................................................................................................................... 284 
IV.5.4.3.3.  Absence of rules to determine the applicable AD duties to unknown exporters ...... 284 
IV.5.4.3.4.  The FTA follows the ADA in relation to the application of AD duties to “new 
shippers” ............................................................................................................................................................................. 285 
IV.5.4.3.5.  The FTA contains rules for the determination of AD duties applicable to 
uncooperative exporters ............................................................................................................................................. 286 

IV.5.4.4.  The Non-Retroactive Application of AD Duties.................................................................................... 286 
IV.5.4.5.  The FTA Incorporates the Time-Limited Principle ............................................................................ 287 

IV.6.  TERMINATION OF AD MEASURES UNDER FTA ........................................................................... 287 
IV.6.1.  The Rules Applicable to Administrative Reviews under the FTA ......................... 287 

IV.6.1.1.  Standing Rules under FTA for the Initiation of Administrative Reviews are More Lenient 
than Those of the ADA ......................................................................................................................................................... 287 
IV.6.1.2.  The Existence of Parallel Regimes for the Implementation of Administrative Reviews . 288 

IV.6.1.2.1.  There is a time restriction under the FTA to request the initiation of an 
administrative review ................................................................................................................................................... 288 
IV.6.1.2.2.  The FTA limits the objective of the administrative review when initiated by the 
exporters ............................................................................................................................................................................. 289 

IV.6.1.3.  No Clear Restrictions to the Authority’s Discretion to Initiate a Review ................................ 290 
IV.6.1.4.  Unlike the ADA, the FTA Requires the Applicability of the Original Investigation 
Procedural Rules During Administrative Reviews ................................................................................................ 291 

IV.6.2.  The Sunset Reviews under the FTA .................................................................................... 292 
IV.6.2.1.  Standing & the Fixed Deadline for the Ex Parte Initiation of a Sunset Review ..................... 292 
IV.6.2.2.  Shorter Period for the Conclusion Sunset Reviews under the FTA ............................................ 293 

IV.7.  CONCLUSIONS & LESSONS LEARNED ............................................................................................ 294 
IV.7.1.  Certain Features of the FTA System May Help or Hinder the Advancment of 
Mexico’s Interests as a Developing Country .................................................................................. 294 

IV.7.1.1.  The Flexibility of the Rules on Standing May Help the Establishment and Development of 
Small and Medium Companies in Mexico ................................................................................................................... 295 
IV.7.1.2.  The Rules for the Review of AD Measures Impose a Heavy Burden Upon Mexico’s Limited 
Resources................................................................................................................................................................................... 296 
IV.7.1.3.  The Intervention of the ITC Allows Mexico’s Government to Balance the Convenience of 
Adopting AD Measures Against the Overall Welfare Needs of Mexico ........................................................ 297 



ix 

 

IV.7.2.  Differences between the Two Systems May Potentially Create a Bias in Favor 
of Mexico’s Domestic Industry ............................................................................................................. 297 

IV.7.1.1.  The FTA Does Not Incorporate Key Overarching Procedural Obligations Contained in the 
ADA, and This Omission May Have a Substantial Impact on the Interpretation and Application of 
the FTA and the RFTA .......................................................................................................................................................... 297 
IV.7.1.2.  Certain Legislative Lacunas in the FTA System that May Create a Bias in Favor of the 
Domestic Industry Have Been Corrected Through Legislative Reforms and Interpretative Criteria
......................................................................................................................................................................................................... 298 

IV.7.1.2.1.  The FTA System Omits Certain Specific Obligations Contained in the ADA ................ 298 
IV.7.1.2.1.2.  No Preconditions for the Use of the Facts Available ..................................................... 299 
IV.7.1.2.1.3.  No Obligation to Terminate the Investigation When the Margin of Dumping is 
De Minimis ................................................................................................................................................................... 300 
IV.7.1.2.1.4.  Contradictory Rules Indicating the Maximum Duration of an AD Investigation
 ........................................................................................................................................................................................... 300 

IV.7.1.2.2.  The Mexican laws, regulations and administrative criteria have specified important 
aspects of the ADA .......................................................................................................................................................... 300 

IV.7.1.2.2.1.  No Clear Requirements for the Acceptance of a Confidentiality Request .......... 301 
IV.7.1.2.2.2.  No Rules for the Application of a Residual Duty to Unknown Exporters ........... 301 
IV.7.1.2.2.3.  No Obligation to Analyze Injury Factors in a Threat-of-Injury Case..................... 302 

IV.7.1.3.  Some Additions in the FTA Do Not Necessarily Contradict the ADA ......................................... 302 
IV.7.1.3.1.  Extra requirements for the application of a lesser duty ....................................................... 302 
IV.7.1.3.2.  Parallel rules regarding the implementation of reviews requested by exporters or 
importers and Mexico’s domestic industry ........................................................................................................ 302 
IV.7.1.3.2.  Enhancing the discretionary powers of the AD authority to calculate the normal 
value and limiting those powers when calculating the export price ..................................................... 303 

GENERAL CONCLUSIONS............................................................................................................ 305 
 

  



x 

 

LIST OF DEFINITIONS 

 

ACITP:  The Advisory Council on International Trade Practices (Consejo Consultivo 

de Prácticas Comerciales Internacionales). 

 

ADA:  Anti-dumping. 

 

ADA or the WTO ADA (indistinctively):  The Agreement on Implementation of 

Article VI of the General Agreement on Tariffs and Trade 1994. 

 

Constitution:  The Political Constitution of the United States of Mexico. 

 

DSU:  Understanding on Rules and Procedures Governing the Settlement of Disputes. 

 

EU: The European Union created in 1993 by the Treaty of Maastricht. 

 

EC:  European Community. 

 

FTA:  Mexico’s Foreign Trade Act. 

 

GATT 1994:  The General Agreement on Tariffs and Trade 1994. 

 

Internal Regulations:  The Ministry of Economy’s Internal Regulations published in 

the Official Gazette on 22 November 2012. 

 

ITC or Commission: The International Trade Commission (Comisión de Comercio 

Exterior) 

 

ITC:  The International Trade Commission (Comisión de Comercio Exterior). 

 

MERCOSUR:  Sothern Common Market created in 1991 by the Treaty of Asunción. 

 

NAFTA:  North American Free Trade Agreement. 

 

Official Gazette: Official Gazette of the Federation (Diario Oficial de la 

Federación). 

 

POI:  Period of Investigation. 

 

RFTA: Mexico’s Regulations to the Foreign Trade Act. 

 

SCJ: Mexico’s Supreme Court of Justice. 

 

SCM Agreement: The Agreement on Subsidies and Countervailing Measures. 

 

SDT:  Special and differential treatment. 

 

UPCI: The Ministry of Economy’s Unit on International Trade Practices (Unidad de 

Practicas Comerciales Internacionales). 

 



xi 

 

US or United States:  United States of America. 

 

USITC:  The United States International Trade Commission. 

 

USTR:  United States Trade Representative. 

 

VCLT:  United Nations Vienna Convention on the Law of Treaties. 

 

WTO CAP:  The World Trade Organization Committee on Anti-Dumping Practices. 

 

WTO:  The World Trade Organization. 

 

  



xii 

 

LIST OF AUTHORITIES 

 

ARTICLES 

 

Aradhna Aggarwal, Macro Economic Determinants of Antidumping: A Comparative 

Analysis of Developed and Developing Countries, 32 WORLD DEVELOPMENT 6 

(2004). 

 

Asif H. Qureshi, Drafting Anti-Dumping Legislation, Issues and Tips, 34 J. OF 

WORLD TRADE 6 (2000). 

 

Aubrey Silberston, Anti-dumping Rules – Time for Change?, 37 J. OF WORLD TRADE 

6 (2003). 

 

Beatriz Leycegui & Mario Ruiz Cornejo, Trading Remedies to Remedy Trade: The 

NAFTA Experience, 10 Sw. J. L. & Trade Am. 1 (2004). 

 

Bernard Hoekman & Petros C. Mavroidis, Dumping, Antidumping and Antitrust, 30 J. 

OF WORLD TRADE 27 (1996). 

 

Bruce A. Blonigen & Chad P. Bown, Antidumping and Retaliation Threats, 60 J. OF 

INT’L ECONOMICS 249 (2003). 

 

Catherine Curtiss & Kathryn Cameron Atkinson, United States--Latin American 

Trade Laws, 21 N.C.J. INT'L L. & COM. REG. 16 (1995). 

 

Chad P. Bown & Bernand M. Hoekman, WTO Dispute Settlement and the Missing 

Developing Country Cases: Engaging the Private Sector, 8 J. INT’L ECON. L. 4 (2005). 

 

Chad P. Bown & Rachel McCulloch, Developing countries, dispute settlement, and 

the Advisory Centre on WTO Law, 19 J. INT’L TRADE ECON. DEV. 1 (2010). 

 

Chad P. Bown, Emerging Economies and the Emergence of South-South 

Protectionism, 47 J. OF WORLD TRADE 1 (2013). 

 

Chad P. Bown, Taking Stock of Antidumping, Safeguards and Countervailing Duties, 

1990-2009, 34 THE WORLD ECONOMY 12 (2011). 

 

Chad P. Bown, The Global Resort to Antidumping, Safeguards, and other Trade 

Remedies amidst the Economic Crisis, Policy Research Working Paper 5051, THE 

WORLD BANK POVERTY REDUCTION AND ECONOMIC MANAGEMENT NETWORK (2009). 

 

Chad P. Bown, The WTO and Antidumping in Developing Countries, DEPARTMENT 

OF ECONOMICS & INTERNATIONAL BUSINESS SCHOOL BRANDEIS UNIVERSITY (Draft 

November 2007). 

 

Craig R. Giesze, Mexico’s New Antidumping and Countervailing Duty System: Policy 

and Legal Implications, as Well as Practical Business Risks and Realities, for United 

States Exporters to Mexico in the Era of the North American Free Trade Agreement, 

25 ST. MARY’S L. J. 885 (1994). 



xiii 

 

 

Daniel K. Tarullo, Paved with good intention: the dynamic effects of WTO review of 

anti-dumping action, 2 WORLD TRADE REVIEW 3 (2003). 

 

David Palmeter, United States Implementation of the Uruguay Round Antidumping 

Code, 29 J. WORLD TRADE (1995). 

 

Douglas A. Irwin, The Rise of Antidumping Activity in Historical Perspective, IMF 

WORKING PAPER 05/31 (2005). 

 

Duane W. Layton & Jorge O. Miranda, Advocacy Before World Trade Organization 

Dispute Settlement Panels in Trade Remedy Cases, 37 J. OF WORLD TRADE 1 (2003). 

 

Edwin Vermulst & Paul Waer, EC anti-dumping law and practice after the Uruguay 

Round: a new lease of life? 28 J. WORLD TRADE (1994). 

 

Edwin Vermulst & Paul Waer, The post-Uruguay Round EC anti-dumping 

regulation: after a pit stop, back in the race, 29 J. WORLD TRADE (1995). 

 

Fredrik Erixon & Razeen Sally, Trade, Globalisation and Emerging Protectionism 

since the Crisis, ECIPE Working Paper No. 02/2010, EUROPEAN CENTRE FOR 

INTERNATIONAL POLITICAL ECONOMY (2010). 

 

Gustavo Vega-Canovas, Disciplining Anti-Dumping in North America: Is NAFTA 

Chapter Nineteen Serving its Purpose? 14 ARIZ. J. INT’L & COMP. L. 479 (1997). 

 

Hyun Ja Shin, Possible Instances of Predatory Pricing in Recent U.S. Antidumping 

Cases, in ROBERT Z. LAWRENCE, BROOKINGS TRADE FORUM (1998). 

 

Hylke Vandenbussche & Maurizio Zanardi, What Explains the Proliferation of 

Antidumping Laws?, CORE DISCUSSION PAPER 2007/66 (2007). 

 

Hylke Vandenbussche, How can Japanese and central European exporters to the 

European Union avoid antidumping duties?, UFSIA (1995). 

 

Inge Nora Neufeld, Anti-Dumping and Countervailing Procedures – Use or Abuse? 

Implications for Developing Countries, POLICY ISSUES IN INTERNATIONAL TRADE AND 

COMMODITIES STUDY SERIES NO. 9 (2001). 

 

J. Luis Guasch & Sarath Rajapatirana, Antidumping and Competition Policies in Latin 

America and Caribbean: Total Strangers or Soul Mates? WORLD BANK WORKING 

PAPERS 14 (1998). 

 

James P. Durling, Deference, But Only When Due: WTO Review of Anti-Dumping 

Measures, 6 J. OF INT’L ECONOMIC LAW 1 (2003). 

 

Johannes Fritz & Martin Wermelinger, Has the Crisis Changed the Use of 

Antidumping? A Comparative Analysis in THE UNRELENTING PRESSURE OF 

PROTECTIONISM: THE 3
RD

 GTA REPORT (2009). 

 



xiv 

 

John H. Jackson, The WTO Dispute Settlement Understanding – Misunderstandings 

on the Nature of Legal Obligation, 91 AM. U. INT'L L. REV. (1997). 

 

Jonathan R. Coleman et al, Use of Antidumping Measures by Developing Countries: 

The Impact on U.S. Exports of Agricultural Products, CONTRIBUTED PAPER 

INTERNATIONAL CONFERENCE AGRICULTURAL POLICY REPORT AND THE WTO: 

WHERE ARE WE HEADING? (2003). 

 

Jong Bum Kim, Fair Price Comparison in the WTO Anti-dumping Agreement, Recent 

WTO Panel Decisions against the “Zeroing” Method, 36 J. OF WORLD TRADE 1 

(2002). 

 

Jorge Miranda, Should Antidumping Laws Be Dumped, 28 LAW & POL'Y INT'L BUS. 

255 (1996-1997). 

 

Joseph F. Francois & Gunnar Niels, Political Influence in a New Antidumping 

Regime, TINBERGEN INSTITUTE WORKING PAPER No. TI 2004-011/2 (2004). 

 

Joseph Francois & Gunnar Niels, Business Cycles, the Current Account, and 

Administered Protection in Mexico, TINBERGEN INSTITUTE DISCUSSION PAPER TI 

2003-054/2 (2003). 

 

Marc L. Busch & Eric Reinhardt, Developing Countries and General Agreement on 

Tariffs and Trade / World Trade Organization Dispute Settlement, 37 J. WORLD 

TRADE 4 (2003). 

 

Marc Wellhausen, The Community Interest Test in Antidumping Proceedings of the 

European Union, 16 AM. U. INT’L L. REV. (2001). 

 

Maurizio Zanardi, Anti-dumping: What are the Numbers to Discuss at Doha?, 27 THE 

WORLD ECONOMY 3 (2004). 

 

Michael J. Finger et all, Antidumping as a Safeguard Policy, in ROBERT M. STERN, 

ISSUES AND OPTIONS FOR US-JAPAN TRADE POLICIES (2002). 

 

Michael M. Knetter & Thomas J. Prusa, Macroeconomic Factors and Antidumping 

Filings: Evidence from Four Countries, 61 J. OF INT’L ECONOMICS 1 (2003). 

 

Michael O. Moore & Maurizio Zanardi, Does Antidumping Use Contribute to Trade 

Liberalization in Developing Countries, INSTITUTE FOR INTERNATIONAL ECONOMIC 

POLICY WORKING PAPER 1 (2008). 

 

Michael O. More & Maurizio Zanardi, Does Antidumping Use Contribute to Trade 

Liberalization? An Empirical Analysis, CENTER WORKING PAPER NO. 61 (2006). 

 

Niel Joubert, The Reform of South Africa’s Anti-Dumping Regime, in WORLD TRADE 

ORGANIZATION, MANAGING THE CHALLENGES OF WTO PARTICIPATION 516 (Peter 

Gallagher et al. eds., 2005). 

 



xv 

 

P. K. M. Tharakan & Birgit Kerstens, Contingent protection and international trade: 

an analysis of the antidumping policy of the European Union, CENTRE INT’L MGMT. 

& DEV. DISCUSSION PAPERS (1997). 

 

P. K. M. Tharakan et al, Cumulation and injury determination of the European 

community in anti-dumping cases, CENTRE RES. RES. ECON. DEV. & INT’L. TRADE 

RES. PAPER (1997). 

 

P. K. M. Tharakan et al, Excess anti-dumping margins in the EU: a matter of 

questionable injury? CENTRE RES. ECON. DEV. & INT’L. TRADE RES. PAPER (1997). 

 

P.A. Messerlin, The EC Antidumping Regulations: A First Economic Appraisal, 125 

WELTWIRTSCHAFTLICHES ARCHIV (1985). 

 

Patrick Low, Developing Countries in the Multilateral Trading System: The Insights 

of Robert E. Hudec, 37 J. OF WORLD TRADE 4 (2003). 

 

Reinhilde Veugelers & Hylke Vandenbussche, European anti-dumping policy and the 

profitability of national and international collusion, STUDIECENTRUM VOOR 

ECONOMISCH SOCIAAL ONDERZOEK (1997). 

 

Richard O. Cunningham & Troy H. Cribb, A Review of WTO Dispute Settlement of 

US Anti-Dumping and Countervailing Duty Measures, 6 J. OF INT’L ECONOMIC LAW 1 

(2003). 

 

Robert E. Baldwin & Jeffrey W. Steagall, An analysis of US international trade 

commission decisions in antidumping, countervailing duty and safeguard cases, 

CENTRE ECON. POL’Y RES. (1994). 

 

Robert M. Feinberg & Kara M. Reynolds, The Spread of Antidumping Regimes and 

the Role of Retaliation in Filings, 72 SOUTHERN ECONOMIC J. 877 (2006). 

 

Robert W. Staiger & Frank A. Wolak, Measuring industry specific protection: 

antidumping in the United States, NAT. BUREAU ECON. RES. WORKING PAPERS SERIES 

(1994). 

 

Robert W. Staiger & Frank A. Wolak, Strategic Use of Antidumping Law to Enforce 

Tacit International Collusion, WORKING PAPER NO. 3016 NATIONAL BUREAU OF 

ECONOMIC RESEARCH (1989). 

 

Roderick Abbott, WTO Disputes: The Battles in the Trade Wars – A Win-Win Game? 

Or a Lottery?, in EUROPEAN INTEGRATION AND INTERNATIONAL CO-ORDINATION, 

STUDIES IN TRANSNATIONAL ECONOMIC LAW IN HONOR OF CLAUS-DIETER 

EHLERMANN 2 (Armin von Bogdandy, et al eds., 2002). 

 

Rosenthal &Vermylen, The WTO Anti-dumping and Subsidies Agreement: Did the 

United States Achieve its Objectives During the Uruguay Round?, LAW & POL’Y 

INT’L BUS. (2000). 

 



xvi 

 

Soonchan Park, The trade depressing and trade diversion effects of antidumping 

actions: The case of China, 20 CHINA ECONOMIC REVIEW 3 (2007). 

 

Tania Voon, Eliminating Trade Remedies from the WTO: Lessons from Regional 

Trade Agreements, GEORGETOWN LAW FACULTY WORKING PAPERS (2009). 

 

Thomas Cottier, Dispute Settlement in the World Trade Organization: Characteristics 

and Structural Implications for the European Union, 35 C.M.L.REV. (1998). 

 

Thomas J. Prusa & Susan Skeath, The Economic & Strategic Motives for 

Antidumping Filings, WORKING PAPERS WELLESLEY COLLEGE DEPARTMENT OF 

ECONOMICS, NO. 2001/05 (2001). 

 

Thomas J. Prusa, Anti-dumping: A Growing Problem in International Trade, 28 THE 

WORLD ECONOMY 5 (2005). 

 

Thomas J. Prusa, On the Spread and Impact of Anti-dumping, 34 CANADIAN J. OF 

ECONOMICS 3 (2001). 

 

Thomas J. Prusa, The trade effects of U.S. antidumping actions, NAT. BUREAU ECON. 

RES. WORKING PAPERS SERIES (1996). 

 

Tianshu Chu & Thomas Prusa, The Reasons for and the Impact of Antidumping 

Protection: The Case of People’s Republic of China, ECONOMICS STUDY AREA 

WORKING PAPER 69 (2004). 

 

Tomer Broude, An Anti-dumping “To Be or Not to Be” in Five Acts: A New Agenda 

for Research and Reform, 37 J. OF WORLD TRADE 2 (2003). 

 

Welber Barral, Antidumping Measures: Prospects for Developing Countries, 

UNIVERSIDADE FEDERAL DE SANTA CATARINA WORKING PAPER NO. 01/03 (2003). 

 

Wilfried Pauwels, Strategic Behavior under European anti-dumping rules, CENTRE 

ECON. POL’Y RES. DISCUSSION PAPER SERIES (1997). 

 

William A. Kerr & Laura J. Loppacher, Anti-dumping in the Doha Negotiations: 

Fairy Tales at the World Trade Organization, 38 J. OF WORLD TRADE 2 (2004). 

 

William E. James, The Rise of Antidumping: Does Regionalism Promote 

Administered Protection?, WORKING PAPER SERIES VOL. 99-23, THE INTERNATIONAL 

CENTRE FOR THE STUDY OF EAST ASIAN DEVELOPMENT, KITAKYUSHU (1999). 

 

William H. Cavit, New Elements in the Anti-Dumping Equation: Implementing the 

GATT Uruguay Round, U.S.-Mexico Free Trade Negotiations, 17 CAN. U.S. L. J. 23 

(1991). 

 

Wong-Mong Choi & Henry S. Gao, Procedural Issues in the Anti-Dumping 

Regulations of China: A Critical Review under the WTO Rules, 5 CHINESE J. INT’L. L. 

663 (2006). 

 



xvii 

 

Yuka Fukunaga, An “Effect-Based” Approach to Anti-Dumping: Why Should We 

Introduce a “Mandatory Lesser Duty Rule”?, 38 J. OF WORLD TRADE 3 (2004). 

 

 

BOOKS 

 

APPELLATE BODY SECRETARIAT, WTO APPELLATE BODY REPERTORY OF REPORTS 

AND AWARDS 1995-2010 (2011). 

 

ARADHNA AGGARWAL, THE ANTI-DUMPING AGREEMENT AND DEVELOPING 

COUNTRIES, AN INTRODUCTION (2007). 

 

CHAD P. BOWN, SELF-ENFORCING TRADE: DEVELOPING COUNTRIES AND WTO 

DISPUTE SETTLEMENT (2009). 

 

EDWIN VERMULST, THE WTO ANTI-DUMPING AGREEMENT, A COMMENTARY (2005). 

 

Hylke Vandenbussche et al., Unionization and European antidumping protection in 

DOUGLAS R. NELSON & HYLKE VANDENBUSSCHE, THE WTO AND ANTI-DUMPING 

VOLUME I (2005). 

 

JAN WOUTERS & BART DE MEESTER, THE WORLD TRADE ORGANIZATION: A LEGAL 

AND INSTITUTIONAL ANALYSIS (2007). 

 

JAMES P. DURLING & MATHEW R. NICELY, UNDERSTANDING THE WTO ANTI-

DUMPING AGREEMENT, NEGOTIATING HISTORY & SUBSEQUENT INTERPRETATION 

(2002). 

 

Jorge Miranda & Eduardo Díaz-Gavito, Mexico in DEREK BIENEN, ET AL., GUIDE TO 

INTERNATIONAL ANTI-DUMPING PRACTICE (2013). 

 

JOSEPH STIGLITZ, GLOBALIZATION AND ITS DISCONTENTS (2002). 

 

JUDITH CZAKO ET AL., A HANDBOOK ON ANTI-DUMPING INVESTIGATIONS (2003). 

 

MICHAEL J. FINGER (ED.), ANTIDUMPING (1993). 

 

MÜSLÜM YILMAZ, DOMESTIC JUDICIAL REVIEW OF TRADE REMEDIES, EXPERIENCES OF 

THE MOST ACTIVE WTO MEMBERS (2013). 

 

PALMETER DAVID & MAVROIDIS PETROS C., DISPUTE SETTLEMENT IN THE WORLD 

TRADE ORGANIZATION, PRACTICE AND PROCEDURE (2nd ed. Cambridge University 

Press 2004) (1999). 

 

PETER VAN DEN BOSSCHE, THE LAW AND POLICY OF THE WORLD TRADE 

ORGANIZATION, TEXT, CASES AND MATERIALS (2005). 

 

PETROS C. MAVROIDIS, ET AL., THE LAW AND ECONOMICS OF CONTINGENT 

PROTECTION IN THE WTO (2008). 

 



xviii 

 

PETROS C. MAVROIDIS, TRADE IN GOODS, THE GATT AND OTHER AGREEMENTS 

REGULATING TRADE IN GOODS (2007). 

 

PHILIP BENTLEY AND AUBREY SILBERSTON, ANTI-DUMPING & COUNTERVAILING 

ACTION, LIMITS IMPOSED BY ECONOMIC AND LEGAL THEORY (2007). 

 

RICARDO RAMÍREZ, LEY DE COMERCIO EXTERIOR ANOTADA POR RICARDO RAMÍREZ 

(2012).  

 

RICHARD BALDWIN & SIMON EVENETT, THE COLLPASE OF GLOBAL TRADE, MURKY 

PROTECTIONISM AND THE CRISIS (2009). 

 

ROBERT C. FEENSTRA, THE EFFECTS OF U.S. TRADE PROTECTION AND PROMOTION 

POLICIES (1997). 

 

ROBERT Z. LAWRENCE, BROOKINGS TRADE FORUM (1998). 

 

SIMON J. EVENETT, THE UNRELENTING PRESSURE OF PROTECTIONISM: THE 3
RD

 GTA 

REPORT (2009). 

 

THE CONCISE OXFORD DICTIONARY (5
th

 ed. 1964). 

 

WTO SECRETARIAT, THE WTO DISPUTE SETTLEMENT PROCEDURES, A COLLECTION 

OF THE RELEVANT LEGAL TEXTS (2012). 

 

WORLD TRADE ORGANIZATION, WTO ANALYTICAL INDEX, GUIDE TO WTO LAW AND 

PRACTICE (3RD EDITION) VOLUMES I AND II (2012). 

 

MÜSLÜM YILMAZ, L’ANTIDUMPING EN DROIT TURC: UNE EVALUATION CRITIQUE  

(2014) (a copy of the final draft is with the author of this thesis). 

 

WTO DOCUMENTS 

 

Committee on Anti-Dumping Practices, Recommendation Concerning the Periods of 

Data Collection for Anti-Dumping Investigations, G/ADP/6 at 1 (2000). 

 

WTO Secretariat, World Trade Report 2009, Trade Policy Commitments and 

Contingency Measures at 77 (2009). 

 

WTO Dispute Settlement Body, Joint Communication from the European Union and 

the United States, WT/DS294/43, WT/DS350/20 (8 February 2012). 

 

WTO Dispute Settlement Body, Joint Communication from the United States and 

Japan, WT/DS322/44 (8 February 2012). 

 

Article 2 – Profitability Test and Cost Allocation, TN/RL/GEN/95 (19 January 2006). 

 

Proposals on Issues Related to Affiliated Parties, TN/RL/GEN/19 (19 January 2006). 

 

Determination of the Normal Value, TN/RL/GEN/9 (14 July 2004). 



xix 

 

 

NEWS ARTICLES & PRESS RELEASES 

 

Press Release, Office of the United States Trade Representative, United States Trade 

Representative Ron Kirk Announces Solution to Years-Old Zeroing Disputes, 

Demonstrating Commitment to Export Growth and Job Creation (Feb., 2012) 

available at http://www.ustr.gov/about-us/press-office/press-releases/2012/united-

states-trade-representative-ron-kirk-announces-solu.  

 

Doug Palmer, US reaches deal to avoid Japan, EU trade sanctions, Reuters (Feb. 6, 

2012) available at http://timesofindia.indiatimes.com/world/us/US-reaches-deal-to-

avoid-Japan-EU-trade-sanctions/articleshow/11783588.cms. 

 

U.S. Zeroing Deals With the EU, Japan Do Not Address Past Uses of Zeroing, Daily 

News, World Trade Online (Feb. 8, 2012) (on file with author). 

 

Commerce Final Rule Leaves Door Open to Future Use of Zeroing, Daily News, 

World Trade Online (Feb. 10, 2012) (on file with author). 

 

OFFICIAL FORMS 

 

Official Form for Exporters in Anti-Dumping Investigations (Formulario Oficial para 

Exportadores Investigados por Discriminación de Precios) available at 

http://www.economia.gob.mx/comunidad-negocios/industria-y-

comercio/upci/formularios-y-formatos-oficiales. 

 

Official Form for Applicants in Anti-Dumping Investigations (Formulario Oficial 

para Exportadores Investigados por Discriminación de Precios) available at 

http://www.economia.gob.mx/comunidad-negocios/industria-y-

comercio/upci/formularios-y-formatos-oficiales. 

 

RESPONSES TO QUESTIONNAIRES AND INTERVIEWS 

 

Responses provided by Mr. Alejandro Sánchez, former UPCI official, to the 

Questionnaire for Mexican Official on Mexico’s Anti-Dumping Practices (15 May 

2013) (a copy of the questionnaire and the responses is with the author of this thesis). 

 

Responses provided by Mr. Manuel Sánchez Miranda, former UPCI official, to the 

Questionnaire for Mexican Official on Mexico’s Anti-Dumping Practices (13 June 

2013) (a copy of the questionnaire and the responses is with the author of this thesis). 

 

Responses provided by Gustavo Baez, former UPCI official, during a telephonic 

interview conducted on 24 August 2013 (the notes taken during the interview are with 

the author of this thesis). 

 

Responses provided by Juan Manuel Álvarez, UPCI official, during a written 

interview dated on 24 September 2014 (the written answers provided are with the 

author of this thesis). 

 

http://www.ustr.gov/about-us/press-office/press-releases/2012/united-states-trade-representative-ron-kirk-announces-solu
http://www.ustr.gov/about-us/press-office/press-releases/2012/united-states-trade-representative-ron-kirk-announces-solu
http://timesofindia.indiatimes.com/world/us/US-reaches-deal-to-avoid-Japan-EU-trade-sanctions/articleshow/11783588.cms
http://timesofindia.indiatimes.com/world/us/US-reaches-deal-to-avoid-Japan-EU-trade-sanctions/articleshow/11783588.cms
https://iconnect.wto.org/owa/,DanaInfo=.ambkoChgzp2Jn84N.95R7.1,SSL+redir.aspx?C=90osuuQ1yU6vNSKgdocSjoxlMygJWdBIb1Y7AxJ9hfv5gB3mv0YQASQPIf1bOUcuzRboNRvQyXw.&URL=http%3a%2f%2fwww.economia.gob.mx%2fcomunidad-negocios%2findustria-y-comercio%2fupci%2fformularios-y-formatos-oficiales
https://iconnect.wto.org/owa/,DanaInfo=.ambkoChgzp2Jn84N.95R7.1,SSL+redir.aspx?C=90osuuQ1yU6vNSKgdocSjoxlMygJWdBIb1Y7AxJ9hfv5gB3mv0YQASQPIf1bOUcuzRboNRvQyXw.&URL=http%3a%2f%2fwww.economia.gob.mx%2fcomunidad-negocios%2findustria-y-comercio%2fupci%2fformularios-y-formatos-oficiales
https://iconnect.wto.org/owa/,DanaInfo=.ambkoChgzp2Jn84N.95R7.1,SSL+redir.aspx?C=90osuuQ1yU6vNSKgdocSjoxlMygJWdBIb1Y7AxJ9hfv5gB3mv0YQASQPIf1bOUcuzRboNRvQyXw.&URL=http%3a%2f%2fwww.economia.gob.mx%2fcomunidad-negocios%2findustria-y-comercio%2fupci%2fformularios-y-formatos-oficiales
https://iconnect.wto.org/owa/,DanaInfo=.ambkoChgzp2Jn84N.95R7.1,SSL+redir.aspx?C=90osuuQ1yU6vNSKgdocSjoxlMygJWdBIb1Y7AxJ9hfv5gB3mv0YQASQPIf1bOUcuzRboNRvQyXw.&URL=http%3a%2f%2fwww.economia.gob.mx%2fcomunidad-negocios%2findustria-y-comercio%2fupci%2fformularios-y-formatos-oficiales


xx 

 

Responses provided by Gisela Bolivar, former UPCI official, during a written 

interview dated on 20 September 2014 (the answers provided are with the author of 

this thesis). 

 

  



xxi 

 

LIST OF UPCI DETERMINATIONS IN AD INVESTIGATIONS 

 

Agaricus mushrooms from China 
Agaricus mushrooms from China, 

Administrative Review Determination, 

Official Gazette (15 June 2009). 

Agaricus mushrooms from China 
Agaricus mushrooms from China, 

Administrative Appeal Resolution, 

Official Gazette (21 December 2009). 

Aluminum tubular containers from 

Venezuela Aluminum tubular containers from 

Venezuela, Sunset Review 

Determination, Official Gazette (13 

August 2010). 

Ammonium Sulphate from the United 

States Ammonium Sulphate from the United 

States, Sunset Review Determination, 

Official Gazette (28 August 2008). 

Brushes from China  
Brushes from China, Final 

Determination, Official Gazette (29 July 

2008).  

Carbon steel pipes with longitudinal 

seam from the United Kingdom and 

Northern Ireland 

Carbon steel pipes with longitudinal 

seam from the United Kingdom and 

Northern Ireland, Final Determination, 

Official Gazette (5 January 2010). 

Carbon steel pipes with longitudinal 

seam from the United States Carbon steel pipes with longitudinal 

seam from the United States, 

Administrative and Sunset Review 

Determinations, Official Gazette (18 

May 2010). 

Coaxial Cable Type RG from China, 

Determination Initiating an AD 

Investigation 

Coaxial Cable Type RG from China, 

Determination Initiating an AD 

Investigation, Official Gazette (8 June 

2011). 

Cold-rolled steel sheets from Korea Cold-rolled steel sheets from Korea, 

Preliminary Determination, Official 

Gazette (3 June 2013). 



xxii 

 

Cold-rolled steel sheets from Russia, 

Kazakhstan and Bulgaria Cold-rolled steel sheets from Russia, 

Kazakhstan and Bulgaria, Sunset 

Review, Official Gazette (28 December 

2010). 

Denim from China 
Denim from China, Determination 

Initiating an AD Investigation, Official 

Gazette (21 April 2010). 

Denim from China 
Denim from China, Preliminary 

Determination, Official Gazette (28 

December 2010). 

Denim from Hong Kong 
Denim from Hong Kong, Determination 

Initiating a Sunset Review, Official 

Gazette (12 August 2010). 

Ethylene glycol monobutyl ether from 

the United States Ethylene glycol monobutyl ether from 

the United States, Determination 

Initiating an AD Investigation, Official 

Gazette (11 March 2011). 

Graphite electrodes from China 
Graphite electrodes from China, 

Determination Initiating an AD 

Investigation, Official Gazette (1 

September 2010). 

Partially oxygenated grease acid from 

the United States Partially oxygenated grease acid from 

the United States, Determination 

Initiating a Sunset Review, Official 

Gazette (6 April 2010). 

Red Delicious and Golden Delicious 

Apples Red Delicious and Golden Delicious 

Apples, Final Compliance with NAFTA 

Panel Determination, Official Gazette (2 

March 2010). 

Seamless Steel Pipes from China 
Seamless Steel Pipes from China, Final 

Determination, Official Gazette (29 

April 2008). 

Seamless steel pipes from China 
Seamless steel pipes from China, 



xxiii 

 

Determination Initiating an AD 

Investigation, Official Gazette (4 

September 2009). 

Seamless steel pipes from China 
Seamless Steel Pipes from China, 

Preliminary Determination, Official 

Gazette (25 May 2010). 

Seamless steel pipes from China 
Seamless Steel Pipes from China, 

Clarification to the Preliminary 

Determination, Official Gazette (2 

September 2010). 

Seamless steel pipes from China II 
Seamless steel pipes from China, Final 

Determination, Official Gazette (24 

February 2011). 

Sorbitol from France 
Sorbitol from France, Sunset Review 

Determination, Official Gazette (8 

October 2009). 

Steel beams from Brazil 
Steel beams from Brazil, Sunset Review 

Determination, Official Gazette (9 July 

2009). 

Steel sheet plates from China 
Steel sheet plates from China, Final 

Determination, Official Gazette (6 

October 2008). 

Valves from China 
Valves from China, Final Determination, 

Official Gazette (21 April 2009). 

 

  



xxiv 

 

LIST OF CASES 

 

WTO CASES 

 

Argentina – Poultry Anti –  Dumping 

Duties 

Panel Report, Argentina – Definitive 

Anti-Dumping Duties on Poultry from 

Brazil, WT/DS241/R, adopted 19 May 

2003, DSR 2003:V, 1727. 

Panel Report, Argentina – Ceramic Tiles Panel Report, Argentina – Definitive 

Anti-Dumping Measures on Imports of 

Ceramic Floor Tiles from Italy, 

WT/DS189/R, adopted 

5 November 2001, DSR 2001:XII, 6241. 

EC – Aircraft Panel Report, European Communities 

and Certain Member States – Measures 

Affecting Trade In Large Civil Aircraft, 

WT/DS316/R, unadopted, para. 

7.1990.paras. 7.1990, 7.1991. 

EC – Bed Linen Appellate Body Report, European 

Communities – Anti-Dumping Duties on 

Imports of Cotton-Type Bed Linen from 

India, WT/DS141/AB/R, adopted 12 

March 2001, DSR 2001:V, 2049. 

EC – Bed Linen Panel Report, European Communities – 

Anti-Dumping Duties on Imports of 

Cotton-Type Bed Linen from India, 

WT/DS141/R, adopted 12 March 2001, 

as modified by Appellate Body Report 

WT/DS141/AB/R, DSR 2001:VI, 2077. 

EC – Bed Linen (Article 21.5 – India) Appellate Body Report, European 

Communities – Anti-Dumping Duties on 

Imports of Cotton-Type Bed Linen from 

India – Recourse to Article 21.5 of the 

DSU by India, WT/DS141/AB/RW, 

adopted 24 April 2003, DSR 2003:III, 

965. 

EC – Tube or Pipe Fittings Appellate Body Report, European 

Communities – Anti-Dumping Duties on 

Malleable Cast Iron Tube or Pipe Fittings 

from Brazil, WT/DS219/AB/R, adopted 

18 August 2003, DSR 2003:VI, 2613. 

EC – Tube or Pipe Fittings Panel Report, European Communities – 

Anti-Dumping Duties on Malleable Cast 

Iron Tube or Pipe Fittings from Brazil, 

WT/DS219/R, adopted 18 August 2003, 

as modified by Appellate Body Report 

WT/DS219/AB/R, DSR 2003:VII, 2701. 

Egypt – Steel Rebar
 
 Panel Report, Egypt – Definitive Anti-

Dumping Measures on Steel Rebar from 



xxv 

 

Turkey, WT/DS211/R, adopted 1 October 

2002, DSR 2002:VII, 2667. 

Guatemala – Cement II Panel Report, Guatemala – Definitive 

Anti-Dumping Measures on Grey 

Portland Cement from Mexico, 

WT/DS156/R, adopted 17 November 

2000, DSR 2000:XI, 5295. 

India – Patents (US)
 
 Appellate Body Report, India – Patent 

Protection for Pharmaceutical and 

Agricultural Chemical Products, 

WT/DS50/AB/R, adopted 16 January 

1998, DSR 1998:I, 9. 

Korea – Certain Paper Panel Report, Korea – Anti-Dumping 

Duties on Imports of Certain Paper from 

Indonesia, WT/DS312/R, adopted 

28 November 2005, DSR 2005:XXII, 

10637. 

Mexico – Anti-Dumping Measures on 

Rice 

Appellate Body Report, Mexico – 

Definitive Anti-Dumping Measures on 

Beef and Rice, Complaint with Respect to 

Rice, WT/DS295/AB/R, adopted 

20 December 2005, DSR 2005:XXII, 

10853. 

Mexico – Anti-Dumping Measures on 

Rice 

Panel Report, Mexico – Definitive Anti-

Dumping Measures on Beef and Rice, 

Complaint with Respect to Rice, 

WT/DS295/R, adopted 20 December 

2005, as modified by Appellate Body 

Report WT/DS295/AB/R, DSR 

2005:XXIII, 11007 

Mexico – Corn Syrup (Article 21.5 – US) Appellate Body Report, Mexico – Anti-

Dumping Investigation of High Fructose 

Corn Syrup (HFCS) from the United 

States – Recourse to Article 21.5 of the 

DSU by the United States, 

WT/DS132/AB/RW, adopted 21 

November 2001, DSR 2001:XIII, 6675 

Mexico – Corn Syrup Panel Report, Mexico – Anti-Dumping 

Investigation of High Fructose Corn 

Syrup (HFCS) from the United States, 

WT/DS132/R, adopted 24 February 

2000, and Corr.1, DSR 2000:III, 1345 

Mexico – Steel Pipes and Tubes Panel Report, Mexico – Anti-Dumping 

Duties on Steel Pipes and Tubes from 

Guatemala, WT/DS331/R, adopted 24 

July 2007. 

Thailand – H-Beams Appellate Body Report, Thailand – Anti-

Dumping Duties on Angles, Shapes and 

Sections of Iron or Non-Alloy Steel and 



xxvi 

 

H-Beams from Poland, 

WT/DS122/AB/R, adopted 5 April 2001, 

DSR 2001:VII, 2701. 

Thailand – H-Beams Panel Report, Thailand – Anti-Dumping 

Duties on Angles, Shapes and Sections of 

Iron or Non-Alloy Steel and H-Beams 

from Poland, WT/DS122/R, adopted 5 

April 2001, as modified by Appellate 

Body Report WT/DS122/AB/R, DSR 

2001:VII, 2741. 

US – 1916 Act Appellate Body Report, United States – 

Anti-Dumping Act of 1916, 

WT/DS136/AB/R, WT/DS162/AB/R, 

adopted 26 September 2000, DSR 

2000:X, 4793 

 

US – Carbon Steel Appellate Body Report, United States – 

Countervailing Duties on Certain 

Corrosion-Resistant Carbon Steel Flat 

Products from Germany, 

WT/DS213/AB/R and Corr.1, adopted 

19 December 2002, DSR 2002:IX, 3779. 

US – Corrosion-Resistant Steel Sunset 

Review 

Appellate Body Report, United States – 

Sunset Review of Anti-Dumping Duties 

on Corrosion-Resistant Carbon Steel Flat 

Products from Japan, WT/DS244/AB/R, 

adopted 9 January 2004, DSR 2004:I, 3. 

US – Corrosion-Resistant Steel Sunset 

Review
 
 

Panel Report, United States – Sunset 

Review of Anti-Dumping Duties on 

Corrosion-Resistant Carbon Steel Flat 

Products from Japan, WT/DS244/R, 

adopted 9 January 2004, as modified by 

Appellate Body Report, 

WTDS244/AB/R, DSR 2004:I, 85. 

US – DRAMS Panel Report, United States – Anti-

Dumping Duty on Dynamic Random 

Access Memory Semiconductors 

(DRAMS) of One Megabit or Above from 

Korea, WT/DS99/R, adopted 19 March 

1999, DSR 1999:II, 521. 

US – Hot-Rolled Steel Appellate Body Report, United States – 

Anti-Dumping Measures on Certain Hot-

Rolled Steel Products from Japan, 

WT/DS184/AB/R, adopted 23 August 

2001, DSR 2001:X, 4697. 

US – Hot-Rolled Steel Panel Report, United States – Anti-

Dumping Measures on Certain Hot-Rolled 

Steel Products from Japan, WT/DS184/R, 

adopted 23 August 2001 modified by 



xxvii 

 

Appellate Body Report WT/DS184/AB/R, 

DSR 2001:X, 4769. 

US – Offset Act (Byrd Amendment) Appellate Body Report, United States – 

Continued Dumping and Subsidy Offset 

Act of 2000, WT/DS217/AB/R, 

WT/DS234/AB/R, adopted 27 January 

2003, DSR 2003:I, 375. 

 

US – Offset Act (Byrd Amendment) Panel Report, United States – Continued 

Dumping and Subsidy 

Offset Act of 2000, WT/DS217/R, 

WT/DS234/R, adopted 27 January 

2003, as modified by Appellate Body 

Report WT/DS217/AB/R, 

WT/DS234/AB/R, DSR 2003:II, 489. 

US – Oil Country Tubular Goods Sunset 

Reviews 

Appellate Body Report, United States – 

Sunset Reviews of Anti-Dumping 

Measures on Oil Country Tubular Goods 

from Argentina, WT/DS268/AB/R, 

adopted 17 December 2004, DSR 

2004:VII, 3257. 

US – Oil Country Tubular Goods Sunset 

Reviews 

Panel Report, United States – Sunset 

Reviews of Anti-Dumping Measures on 

Oil Country Tubular Goods from 

Argentina, WT/DS268/R and Corr.1, 

adopted 17 December 2004, as modified 

by Appellate Body Report, 

W/DS/268/AB/R, DSR 2004:VIII, 3421. 

US – Softwood Lumber VI
 
 Panel Report, United States – 

Investigation of the International Trade 

Commission in Softwood Lumber from 

Canada, WT/DS277/R, adopted 26 April 

2004, DSR 2004:VI, 2485. 

US – Softwood Lumber IV (Article 21.5 – 

Canada) 

Appellate Body Report, United States – 

Final Countervailing Duty Determination 

with Respect to Certain Softwood Lumber 

from Canada – Recourse by Canada to 

Article 21.5 of the DSU, 

WT/DS257/AB/RW, adopted 

20 December 2005, DSR 2005:XXIII, 

11357. 

US – Softwood Lumber V Appellate Body Report, United States – 

Final Dumping Determination on 

Softwood Lumber from Canada, 

WT/DS264/AB/R, adopted 31 August 

2004, DSR 2004:V, 1875. 

US – Stainless Steel (Korea)  Panel Report, United States – Anti-

Dumping Measures on Stainless Steel 



xxviii 

 

Plate in Coils and Stainless Steel Sheet 

and Strip from Korea, WT/DS179/R, 

adopted 1 February 2001, DSR 2001:IV, 

1295. 

US – Stainless Steel (Mexico) Appellate Body Report, United States – 

Final Anti-Dumping Measures on 

Stainless Steel from Mexico, 

WT/DS344/AB/R, adopted 20 May 2008. 

US – Stainless Steel (Mexico) Panel Report, United States – Final Anti-

Dumping Measures on Stainless Steel 

from Mexico, WT/DS344/R, adopted 20 

May 2008, as modified by Appellate 

Body Report WT/DS344/AB/R. 

US – Zeroing (EC) Appellate Body Report, United States – 

Laws, Regulations and Methodology for 

Calculating Dumping Margins 

("Zeroing"), WT/DS294/AB/R, adopted 

9 May 2006, and Corr.1, DSR 2006:II, 

417. 

US – Zeroing (EC) Panel Report, United States – Laws, 

Regulations and Methodology for 

Calculating Dumping Margins 

("Zeroing"), WT/DS294/R, adopted 

9 May 2006, as modified by Appellate 

Body Report WT/DS294/AB/R, DSR 

2006:II, 521. 

US – Zeroing (Japan) Appellate Body Report, United States – 

Measures Relating to Zeroing and Sunset 

Reviews, WT/DS322/AB/R, adopted 23 

January 2007. 

US – Zeroing (Japan) 

 

Panel Report, United States – Measures 

Relating to Zeroing and Sunset Reviews, 

WT/DS322/R, adopted 23 January 2007, 

as modified by Appellate Body Report 

WT/DS322/AB/R. 

US – Wheat Gluten Appellate Body Report, United States – 

Definitive Safeguard Measures on 

Imports of Wheat Gluten from the 

European Communities, 

WT/DS166/AB/R, adopted 19 January 

2001, DSR 2001:II, 717. 

US – Wheat Gluten Panel Report, United States – Definitive 

Safeguard Measures on Imports of Wheat 

Gluten from the European Communities, 

WT/DS166/R, adopted 19 January 2001, 

as modified by Appellate Body Report 

WT/DS166/AB/R, DSR 2001:III, 779. 

 

 



xxix 

 

GATT CASES 

 

EC – Audio Cassettes GATT Panel Report, EC – Anti-Dumping 

Duties on Audio Tapes in Cassettes 

Originating in Japan, ADP/136, 28 April 

1995, unadopted. 

EEC – Cotton Yarn GATT Panel Report, European Economic 

Community – Imposition of Anti-

Dumping Duties on Imports of Cotton 

Yarn from Brazil, ADP/137, adopted 30 

October 1995, BISD 42S/17. 

US – Norwegian Salmon AD GATT Panel Report, Imposition of Anti-

Dumping Duties on Imports of Fresh and 

Chilled Atlantic Salmon from Norway, 

ADP/87, adopted 27 April 1994, BISD 

41S/229. 

US – Norwegian Salmon CVD GATT Panel Report, Imposition of 

Countervailing Duties on Imports of 

Fresh and Chilled Atlantic Salmon from 

Norway, SCM/153, adopted 28 April 

1994, BISD 41S/576. 

 

MEXICO’S SCJ CASES 

 

Eight Era, Register Number 205596, SCJ Plenary Session, Isolated Ruling, Source: 

Weekly Judicial Gazette of the Federation, Number 60, December 1992, Thesis P. 

C/92. 

 

Ninth Era, Register Number 192867, SCJ Plenary Session, Isolated Ruling, Source: 

Weekly Judicial Gazette of the Federation, Volume X, November 1999, Thesis P. 

LXXVII/1999. 

 

Ninth Era, Register Number 172650, SCJ Plenary Session, Isolated Ruling, Source: 

Weekly Judicial Gazette of the Federation, Volume XXV, April 2007, Thesis P. 

IX/2007. 

 

Tenth Era, Register Number 2006224, SCJ Plenary Session, Jurisprudence, Source: 

Weekly Judicial Gazette of the Federation, Book 5/Volume I, April 2014, Thesis P./J. 

20/2014. 

 

Tenth Era, Register Number 2006225, SCJ Plenary Session, Jurisprudence, Source: 

Weekly Judicial Gazette of the Federation, Book 5/Volume I, April 2014, Thesis P./J. 

21/2014. 

 

 

 



1 

 

INTRODUCTION 

 

A.  THE OBJECTIVE OF THIS THESIS 

 

Extensive literature exists in the field of the AD laws and policies of developed 

countries.  In particular, studies describing and analyzing the AD systems of the 

European Union
1
 and the United States

2
 are remarkably abundant.  On the contrary, 

similar studies on the law and practices of individual developing countries are 

comparably precarious.
3
  Mexico is no exception.

4
  The literature reviewing Mexico’s 

                                                 
1
 See e.g. Marc Wellhausen, The Community Interest Test in Antidumping Proceedings of the 

European Union, 16 AM. U. INT’L L. REV. (2001);  THE EU AND THE WTO, LEGAL AND 

CONSTITUTIONAL ISSUES (Gráinne de Burca & Joanne Scoot, eds., 2001);  Hylke Vandenbussche & 

Xavier Wauthy, European antidumping policy and firms’ strategic choice of quality, KUL 

DEPARTEMENT TOEGEPASTE ECONOMISCHE WETENSCHAPPEN (2000);  Hylke Vandenbussche, Jozef 

Konings & Linda Springael, Import diversion under European antidumping policy, CENTRE ECON. 

POL’Y RES. DISCUSSION PAPER SERIES (1999);  SUNG HAE HONG, EU ANTI-DUMPING MEASURES, 

UNFAIR PRACTICE? (KUL dissertation paper, 1999);  T. Cottier, Dipute Settlement in the World Trade 

Organization: Characteristics and Structural Implications for the European Union, 35 C.M.L.REV. 

(1998);  WON-JIK KWON, THE IMPOSITION OF ANTI-DUMPING MEASURES AND THEIR EFFECTS IN THE EC 

(1997);  P. K. M. Tharakan & Birgit Kerstens, Contingent protection and international trade: an 

analysis of the antidumping policy of the European Union, CENTRE INT’L MGMT. & DEV. DISCUSSION 

PAPERS (1997);  P. K. M. Tharakan et al, Cumulation and injury determination of the European 

community in anti-dumping cases, CENTRE RES. RES. ECON. DEV. & INT’L. TRADE RES. PAPER (1997);  

P. K. M. Tharakan et al, Excess anti-dumping margins in the EU: a matter of questionable injury? 

CENTRE RES. ECON. DEV. & INT’L. TRADE RES. PAPER (1997);  Reinhilde Veugelers & Hylke 

Vandenbussche, European anti-dumping policy and the profitability of national and international 

collusion, STUDIECENTRUM VOOR ECONOMISCH SOCIAAL ONDERZOEK, (1997);  Wilfried Pauwels, 
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laws and regulations on AD is very rare.  Furthermore, a general treatise assessing the 

WTO compatibility of Mexico’s AD laws and practices, to the best of my knowledge, 

has never been attempted.  This is a noteworthy disparity, especially if one considers 

that Mexico is nowadays one of the most frequent users of AD measures, and that up 

to 40% of the WTO disputes initiated against it have challenged the compatibility 

between its AD measures and the WTO AD rules. 

 

In the last 25 years, Mexico, like several other developing countries, has 

become one of the most frequent users of AD measures.  As described below, several 

empirical studies demonstrate that various emerging economies, including Mexico, 

occupy very high positions in the list of the most active AD measures operators.  

However, other important economic studies show that both, developed and 

developing countries, impose AD measures in order to achieve political purposes, 

other than combating unfair trade. Indeed, there is persuasive evidence that the true 

reasons behind the filing of AD petitions and the adoption of AD measures do not 

comprise preventing unfair trade or even dumping as defined by the GATT and the 

ADA.  Rather, empirical studies suggest that political factors such as retaliatory 

motives and macroeconomic conditions including substantial import competition, 

rapidly declining industry output, negative exchange rate and real GDP shocks 

powerfully influence the chances of an AD investigation to result in the imposition of 

final AD duties. 

 

In addition, Mexico has a dual AD legal scheme.  First, Mexico’s Constitution 

makes the WTO ADA directly applicable within its territory.  At the same time, 

Mexico has enacted its own laws (FTA) and regulations (RFTA) also controlling the 

activities of Mexico’s AD investigating authority.  These two systems coexist and are 

routinely invoked and applied simultaneously by the AD petitioners and the domestic 

investigating authority.  Therefore, the actions of Mexico’s investigating authority 

should be, in theory, always consistent with the ADA.
5
  Nevertheless, Mexico is 

within the list of countries whose AD behavior has been found incompatible with the 

ADA. 

 

The following question thus arises: are Mexico’s domestic laws and 

regulations responsible for creating the necessary space for Mexico to use AD 

measures for political purposes?  One possible answer is that indeed, certain 

provisions of the FTA and the RFTA depart from the object and purpose, letter and/or 

spirit of the ADA, allowing the Mexican investigating authority to control the 

outcome of its investigations to use AD measures, for instance, as retaliatory weapons 

or as macroeconomic policy tools.
6
 

 

                                                                                                                                            
4
 See e.g. RICARDO RAMÍREZ, LEY DE COMERCIO EXTERIOR ANOTADA POR RICARDO RAMÍREZ (2012);  
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America: Is NAFTA Chapter Nineteen Serving its Purpose? 14 Ariz. J. Int’l & Comp. L. 479 (1997); 

see also Beatriz Leycegui & Mario Ruiz Cornejo, Trading Remedies to Remedy Trade: The NAFTA 

Experience, 10 Sw. J. L. & Trade Am. 1 (2004). 
5
 Asif H. Qureshi, Drafting Anti-Dumping Legislation, Issues and Tips, 34 J. OF WORLD TRADE 6, 19-

21 (2000). 
6
 Joseph F. Francois & Gunnar Niels, Political Influence in a New Antidumping Regime, TINBERGEN 

INSTITUTE WORKING PAPER No. TI 2004-011/2, 981 (2004).  This study suggests that “the outcome of 

AD investigations [in Mexico] is influenced by political factors”. 
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The second alternative is that Mexico’s AD laws and regulations are, for the 

most part, compatible with the ADA and that consequently, the actions of the AD 

investigating authority in Mexico are in general consistent with the text of the ADA.  

This conclusion would provide support to the view that the ADA itself creates 

sufficient space for the WTO Members to use AD measures for political purposes, 

suggesting that the current text of the ADA fails to properly discipline the AD 

activities of the WTO membership.  

 

The research hypothesis of this thesis leans towards the second alternative.  

This thesis proposes that Mexico’s AD laws and regulations, as well as the manner in 

which they are applied do not overtly contravene the provisions of the ADA; and that 

although there might be a few direct incompatibilities between the two systems, the 

Mexican domestic AD regime is overall consistent with the ADA.  This would 

suggest that the ADA itself is the legal instrument that leaves sufficient room for the 

use of AD measures for political purposes. 

 

By assessing the compatibility between the Mexican AD system and the ADA, 

this thesis intends to prove or disprove this hypothesis.  If this compatibility 

assessment shows that Mexico’s AD laws and practices depart from the ADA 

allowing the investigating authority to control the outcome of an investigation for 

political purposes, the hypothesis would be proved false, granting support to the view 

that the “WTO architecture was well constructed”
7
 and that only by departing from 

the ADA, a country may manipulate its AD actions.  On the contrary, if the 

compatibility analysis shows that Mexico’s laws and practices are mostly consistent 

with the ADA, the hypothesis of this thesis would be proved correct, entailing that the 

ADA fails to adequately discipline the WTO Members’ AD activity.
8
 

 

In summary, the objective of this thesis is to insert itself into the WTO law 

literature as the first attempt to assess the WTO-compatibility of the Mexican AD 

regime.  The purpose of this analysis will be demonstrating whether both, the ADA 

and Mexico’s domestic AD system, allow the Mexican investigating authority to 

impose AD measures for political purposes.  As one commentator has observed: 

 
The empirical studies discussed above have focused almost 

exclusively on the traditional AD users, particularly the USA and 

the EU, despite the fact that developing countries have now 

become major users as well.  This represents a significant gap in 

the literature and leaves many important policy questions 

unanswered.  Little insight exists into the way anti-dumping policy 

is applied in these “new” regimes.  Do their rules allow for the 

same degree of policy discretion as in the traditional AD regimes?  

Do they also use anti-dumping to provide protection to specific 

domestic interest groups?  Or is there perhaps something inherently 

                                                 
7
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THE WORLD ECONOMY 12, 1992 (2011). 
8
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INTERNATIONAL BUSINESS SCHOOL BRANDEIS UNIVERSITY, 23 (Draft November 2007);  Joseph 

Francois & Gunnar Niels, Business Cycles, the Current Account, and Administered Protection in 

Mexico, TINBERGEN INSTITUTE DISCUSSION PAPER TI 2003-054/2, 968 (2003). 
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different in the way developing countries apply anti-dumping 

law?9 

 

By conducting this research, this thesis intends to provide some answers to 

these questions, specifically regarding Mexico’s AD laws and practices.  Furthermore, 

some scholars have observed that “more and more developing countries follow 

Mexico’s steps”.
10

  Thus, by determining whether Mexico’s AD regime is compatible 

or incompatible with the ADA, this thesis also intends to provide a point of reference 

from which other developing countries may derive valuable lessons. 

 

Finally, it is important to note, as mentioned above and explained in detail in 

subsection I.4 of Part I of this thesis, that the ADA is by virtue of Article 133 the 

Constitution directly applicable in Mexico.  However, for the reasons set forth in 

section I.4, and in order to facilitate the understanding of the comparison between the 

ADA and the laws produced by the Mexican legislator, the expressions Mexico’s AD 

laws or Mexico’s AD system used in this document refer exclusively to the FTA and 

the RFTA.  Furthermore, the compatibility assessment contained in this thesis focuses 

precisely on a comparison between Mexico’s AD laws on one hand, and the ADA, the 

WTO jurisprudence and the WTO CAP recommendations, on the other.  Whenever 

relevant, and provided that reliable information is available, this comparison is 

completed through examples of Mexico’s actual AD practice and the UPCI’s internal 

interpretative criteria. 

 

B.  THE RESEARCH HYPOTHESIS 

 

This thesis relies on the empirical analyses described below that maintain that instead 

of combating unfair trade practices like dumping, the most frequent AD measures 

users impose definitive AD duties to achieve political purposes such as retaliatory 

means, safety valve goals and macroeconomic objectives. 

 

Consequently, the core question of this research is whether Mexico’s AD laws 

and practices are compatible with the ADA.  This thesis intends to answer this 

question by contrasting the WTO treaty law, interpreting notes, jurisprudence and 

committee recommendations against Mexico’s AD laws, regulations, interpretative 

criteria and practice. 

 

As described above, if the answer to this question is positive, it would prove 

the research hypothesis of this thesis, i.e. that the ADA fails to prevent the WTO 

Members’ ability to impose AD measures for political purposes.  If the answer is 

negative, indicating that the Mexican AD laws and practices depart from the ADA 

allowing the Mexican investigating authority to impose AD measures for political 

purposes, it would disprove the research hypothesis proposed by this thesis. 

 

 

 

 

                                                 
9
 Joseph F. Francois & Gunnar Niels, Political Influence in a New Antidumping Regime, 968 and 969 

(2004). 
10

 Id. 981. 
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C.  METHODOLOGY 

 

First of all, I will conduct a literature review on economic matters concerning the 

global use of AD measures.  This literature revision focuses on empirical information 

that reflects the manner in which the most frequent users of AD have been resorting to 

this type of trade remedies.  Thus, this thesis describes the trends that may be 

perceived concerning such use as reflected in valuable economic graphics.  In 

particular, it refers for instance to the economic analyses that describe recent rates in 

the application of AD duties, the impact of the last financial crisis on such rates, as 

well as the degree of success of most AD investigations.  These studies also analyze 

the economic and political motives behind the application of AD duties.  Finally, this 

literature review also focuses on Mexico's AD practices, in particular the patterns that 

may be identified concerning the frequency and the success rate of most Mexico's AD 

investigations. 

 

This thesis also includes a legal analysis of the WTO AD rules and 

interpretations.  These legal description and analysis focus on the critical language in 

the ADA upon which WTO panels and the Appellate Body have relied to restrict or 

broaden the liberty of WTO Members to investigate import patterns and to impose 

AD measures.  Moreover, I also explore how this language has been actually applied 

throughout almost two decades of jurisprudence.  Thus, this analysis includes a 

review of the consistency among several provisions of the ADA, and also between the 

text of this agreement and the interpretations made by WTO dispute settlement 

bodies.  In addition, I expressly refer to those cases where Mexico's AD measures 

have been challenged.  Thus, I look for patterns in the application of these agreements 

in relation to Mexico’s AD measures. 

 

I also conduct a legal analysis regarding Mexico's AD system.  Such analysis 

includes Mexico's Constitution, the FTA, the RFTA, other administrative regulations, 

Mexico's interpretative criteria and the Mexican AD authorities' practices.  Hence, 

this analysis describes the investigative mechanisms established in Mexico's AD 

provisions as well as the manner in which Mexico's AD rules are actually interpreted 

and applied.  In order to confirm the actual practices of Mexico's investigating 

authority, I conducted several interviews with various legal experts and former trade 

officials who described the manner in which AD investigations are actually managed 

in Mexico. 

 

This research also contains a critical review of the current AD system of 

Mexico in light of the WTO law and jurisprudence.  Thus, this legal analysis refers to 

the compatibility between Mexico’s AD laws, regulations and practices on one hand; 

and on the other, the GATT 1994, the ADA and the available jurisprudence.  The 

objective of this legal analysis focuses on determining the level of consistency 

between these two systems in order to determine whether most of the AD practices of 

Mexico are actually consistent with the ADA.  Based on this consistency review, this 

thesis confirms its research hypothesis concerning the question of whether the ADA 

leaves sufficient room for WTO Members to adopt AD measures for political 

purposes. 

 

Finally, I employ the extensive analyses referred to above to produce a set of 

conclusions deriving from Mexico's experience.  This includes a determination of 
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whether lessons applicable to other developing countries in circumstances similar to 

those of Mexico may be derived from such conclusions. 

 

D.  STRUCTURE OF THIS THESIS 

 

This thesis is built in five main blocks.  Each one of these blocks constitutes a step 

towards the production of concrete conclusions on the potential compatibility or 

incompatibility between the main features of the Mexican AD system and the WTO 

AD rules. 

 

Part I of this thesis contains a theoretical framework that describes important 

empirical conclusions.  These conclusions are essential to support the research 

hypothesis of this thesis.  First, Part I describes the current trends of the application of 

AD measures by their most frequent users.  It does illustrate that in the last couple of 

decades, several developing countries including Mexico, have become the most 

frequent AD measures users.  Second, Part I also describes the views supporting or 

criticizing the convenience of adopting domestic AD laws and regulations. Third, Part 

I describes the factors that some economists consider as the actual motivation for the 

imposition of AD measures.  In general, it concludes that most AD measures users 

pursue political objectives such as retaliation, safety valve and macroeconomic 

effects.  Finally, Part I also exposes Mexico’s relevant AD facts and trends; and 

asserts that some empirical studies suggest that Mexico’s AD measures pursue 

political purposes other than remedying unfair trade practices. 

 

Part II of this thesis elucidates the background against which Mexico’s AD 

regime is contrasted.  In other words, for this work to produce valid conclusions on 

the WTO compatibility of the Mexican AD system, it lays down the WTO AD law 

and jurisprudence.  Thus, Part II contains a treatise on the rules and principles 

disciplining the activities of the WTO Members concerning AD measures. 

 

Part II not only describes the rules contained in the GATT 1994, the ADA and 

the recommendations of the CAP, but also carefully reviews the existing 

jurisprudence from a critical perspective.  Beyond simply identifying those 

obligations that are relevant for the comparison between the ADA and the Mexican 

system, Part II presents with a fresh view the state of the WTO AD rules and treaty 

interpretations.  It thus lingers on the unwritten rules that the jurisprudence has 

identified, the gaps that have been covered by such jurisprudence and the legislative 

vacuums that have not yet been clarified.  The discourse presented in Part II also takes 

its time to reflect in some internal inconsistencies amongst various parts of the ADA 

and the way they have been interpreted.  In sum, Part II contains an original account 

of the universe of rights and obligations of the WTO Members concerning AD. 

 

Part III, conducts a similar exercise but this time in relation to the AD laws 

and practices of Mexico.  This analysis comprises a review of the entirety of the AD-

related provisions contained in Mexico’s Foreign Trade Act or FTA and its 

regulations, i.e. the Regulations of the Foreign Trade Act or RFTA.  It also includes 

an meaning of the body of interpretative criteria issued by the Mexican Ministry of 

Economy to further specify the provisions of the FTA and its regulations.  These 

interpretative criteria have been issued in the context of actual investigations to clarify 

the content and scope of the rights and obligations of the investigating authority and 
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the interested parties participating in those proceedings.  As detailed further below, 

these interpretative criteria play an important role in the framework of the Mexican 

AD system, similar to that of the jurisprudence produced by the WTO Appellate Body 

and the panels.  They are indented to guide the conduct of the Mexican investigating 

authority in relation to those aspects that are not expressly specified by the law.  Thus, 

it is fair to refer to this body of criteria, together with the FTA and the RFTA, as the 

Mexican acquis on AD. 

 

Furthermore, Part III completes the analysis of Mexico’s laws and 

interpretative criteria on AD with information on the actual behavior of the 

investigating authorities, gathered through interviews with former officials of the 

Mexican investigating authority, the UPCI.  Therefore, Part III presents an up to date 

comprehensive depiction of Mexico’s AD system. 

 

Part IV, the last building block before the conclusions, contains the 

compatibility assessment between Mexico’s AD laws and practices and the WTO law.  

This section builds upon the previous three parts as it engages directly with the 

process of contrasting Mexico’s rules and practice on AD against the ADA. 

 

Part IV also contains a novel analysis that constitutes the first general 

assessment of the compatibility between the entire AD regime in Mexico and the 

WTO AD disciplines.  Part IV searches and exposes those areas where the FTA and 

the ADA regimes converge and diverge creating potential synergies or friction. 

 

Part V, the very last section, contains the general conclusions of this work, 

distilling the findings of this analysis into a set of conclusions that aims at servings as 

a list of lessons obtained from Mexico’s experience using AD remedies.  These 

conclusions may trigger a further discussion on the manner in which Mexico has 

chosen to design and apply its AD laws. They may also serve as useful examples for 

other researchers, policy makers and regulators working on the analysis or design of 

other countries’ AD regimes.  In that sense, these conclusions may provide valuable 

lessons for developing countries other than Mexico, especially those that may face 

similar constraints and challenges when implementing and enforcing their own AD 

mechanisms. 

 

  



8 

 

PART I.  THEORETICAL FRAMEWORK 

 

I.1.  CURRENT GLOBAL AD TRENDS 

 

In the last 25 years, two parallel trends have clearly influenced the world’s trade.  On 

one hand, there has been a vigorous push towards greater liberalization, including a 

drastic reduction in bound and applied tariffs.  On the other hand, there has also been 

an increase in the use of contingent protection, i.e. AD, countervailing duties and 

safeguards.
11

 

 

Consequently, while tariff barriers have been dismantled in the past two 

decades, the use of trade remedies, and in particular AD measures, has become one of 

the most important trade policy instruments for many countries.
12

 

 

As mentioned in the introductory section of this thesis, nowadays, resorting to 

AD measures –as the preferred instrument of contingent protection– is a practice 

shared by both, developed and developing countries.
13

  However, while there is 

nothing novel about this in relation to developed economies, what constitutes a recent 

phenomenon is the rapid spread of AD laws amongst developing countries, including 

Mexico.  As a result, between 1980 and 2003 the number of countries in the world 

with AD laws more than doubled, moving from 36 to 97 countries.
14

 

 

                                                 
11

 Chad P. Bown, 1956 (2011). 
12

 Joseph F. Francois & Gunnar Niels, Political Influence in a New Antidumping Regime, 967 (2004). 
13

 Patrick Low, Developing Countries in the Multilateral Trading System: The Insights of Robert E. 

Hudec, 37 J. OF WORLD TRADE 4, 810 (2003).  Users of AD in both developed and developing 

countries target mostly the same sectors, i.e. steel, chemicals and machinery.  In developing countries, 

other sectors with a high number of new investigations are textiles, apparel, plastics and rubber. 
14

 Reinhilde Veugelers & Hylke Vandenbussche, European anti-dumping policy and the profitability of 

national and international collusion, STUDIECENTRUM VOOR ECONOMISCH SOCIAAL ONDERZOEK, 1 

(1997). 
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15
 

 

As a result, in the last decade, the largest share of the global use of AD, 

measured by the frequency of initiated cases and imposed measures, has been made 

up by what are often called the “new users” of AD, i.e. developing countries such as 

Argentina, Brazil, Colombia, India, Indonesia, Mexico, Peru, Turkey and 

Venezuela.
16

  Moreover, while in general, resorting to AD measures has spread over 

all categories of developing countries
17

, India, South Africa, Argentina, Brazil and 

Mexico, are now considered as having joined the “club” of habitual users of AD.
18

  

Indeed, these five countries have become some of the heaviest users of AD
19

, 

overtaking in recent years the four most frequent developed users of AD measures.
20
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16

 Chad P. Bown, 2 (November 2007). 
17

 Aradhna Aggarwal, Macro Economic Determinants of Antidumping: A Comparative Analysis of 

Developed and Developing Countries, 32 WORLD DEVELOPMENT 6, 1053 (2004). 
18

 Duane W. Layton & Jorge O. Miranda, Advocacy Before World Trade Organization Dispute 

Settlement Panels in Trade Remedy Cases, 37 J. OF WORLD TRADE 1, 103 (2003);  see also Joseph F. 

Francois & Gunnar Niels, Political Influence in a New Antidumping Regime, 967 (2004). 
19

 Thomas J. Prusa & Susan Skeath, The Economic & Strategic Motives for Antidumping Filings, 

WORKING PAPERS WELLESLEY COLLEGE DEPARTMENT OF ECONOMICS, NO. 2001/05, 7 (2001). 
20

 Joseph F. Francois & Gunnar Niels, Political Influence in a New Antidumping Regime, 967 (2004).  

Already during the 1990s, the cumulative effect of this AD activity by “new users” was such that the 
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Susan Skeath, 6 (2001). 
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For instance, between the first quarter of 2008 and the first quarter of 2009, 

developing countries initiated 74% of all new investigations.
21

 

 

Furthermore, as indicated in the graphic that follows, definitive AD measures 

adopted by developing WTO Members account for most of the AD actions in the 

world.
22

  Official statistics show that from January 1995 to December 2012, 67% of 

the definitive AD measures imposed by WTO Members were dictated by developing 

countries.  Only 33% of those measures were taken by developed WTO Members.
23

 

 

 
 

Far from receding, this pattern seems to be more accentuated in recent years.  

For instance, between 1995 and 2007, the number of AD measures imposed by 

developing WTO Members amounted to 64% of the total final AD measures in that 

period. 

 

                                                 
21

 Chad P. Bown, The Global Resort to Antidumping, Safeguards, and other Trade Remedies amidst 

the Economic Crisis, Policy Research Working Paper 5051, THE WORLD BANK POVERTY REDUCTION 

AND ECONOMIC MANAGEMENT NETWORK, 7 (2009). 
22

 Roderick Abbott, WTO Disputes: The Battles in the Trade Wars – A Win-Win Game? Or a Lottery?, 

in EUROPEAN INTEGRATION AND INTERNATIONAL CO-ORDINATION, STUDIES IN TRANSNATIONAL 

ECONOMIC LAW IN HONOR OF CLAUS-DIETER EHLERMANN 2 (Armin von Bogdandy, et al eds., 2002);  

see also Inge Nora Neufeld (2001). 
23

 World Trade Organization, AD Measures: By Reporting Member From: 01/01/95 To: 31/12/12 
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These statistics suggest that those days where developed WTO Members 

advocated for, and developing countries lobbied against the use of AD measures, are 

clearly over.
24

  Empirical evidence shows that to a large extent, the table of AD 

measures use has turned between developed and developing countries.  For instance, 

goods from the United States have become the second most investigated products, 

following only exports from China.
25

  This new state of affairs is the result of the 

“new users’” initial propensity to retaliate against “traditional users”, i.e. mainly 

against those developed countries that targeted their exports in the past.
26

 

 

Furthermore, another recent phenomenon is the “south-south” use of AD 

measures.  More and more often, the exporters targeted by developing countries’ AD 

actions are located in other developing countries.
27

  Thus, today much of the AD 

activity of developing countries also takes place among themselves.
28

 

 

The financial crisis of 2007 has not changed these patterns substantially.  

Before the crisis, many developing countries had been increasing at a high rate the use 

of their AD measures, and other forms of contingent protection.  Thus, it is difficult to 

argue that the crisis caused developing economies to resort more often to AD 

protection.
29

 

 

In fact, some experts have concluded that the scale of use of trade remedies 

during the crisis was not “massive”.
30

  While the mean number of trading partners 

                                                 
24

 Thomas J. Prusa, Anti-dumping: A Growing Problem in International Trade, 28 THE WORLD 
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25
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26
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 Chad P. Bown, 7 and 9 (2009). 
28
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29
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30
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subject to AD investigations increased after the crisis from 1.95 to 2.11 –which 

experts do not consider a “dramatic” surge–, those same investigations tend to target 

smaller shares of imported products.
31

  

 

As a result, the financial and economic crises did not cause a “tsunami” of 

new investigations.  Some studies actually suggest that in recent years, AD measures 

adopted by developing countries are increasing in number even more quickly as they 

are “learning” the mechanics of AD investigations and are joining “the AD club”.
32

  

Indeed, many developing countries have not yet used their AD laws, which suggests 

the possibility of a future increase in their volumes of AD cases, as soon as they 

overcome the initial difficulties in the application of those laws.
33

  Furthermore, some 

authors believe that once AD mechanisms become well established in these countries, 

it will be difficult to persuade them to give them up.
34

 

 

The proliferation of AD laws and its recurrent use amongst developing 

countries is likely to have substantial trade effects, especially if one considers that 

some “new users” feature predominantly on the top of the list of countries with the 

highest rate of success in AD investigations.  For instance, data from India, South 

Korea and Mexico show a 65% of AD investigation-success rate.
35

 

 

This is indeed a somber forecast for free trade, since it has been estimated that 

the trade depressing effects of AD proliferation for some “new users” is equivalent to 

8.9% of their annual imports.
36

  Moreover, some experts maintain that the most 

frequent users of AD measures tend to leave these allegedly temporary trade barriers 

in place, once they have been imposed. 
37

  Consequently, the imposition of AD 

measures has a heavier cost upon trade liberalization, despite its potential benefit of 

precluding dumping.  As one author has observed, “the medication (anti-dumping) 

[may be] more harmful than the disease it was originally intended to treat”.
38

 

 

Moreover, some experts have observed that there is a serious risk of “undoing 

the market reforms of the 1980s and 90s that brought unprecedented prosperity, 

especially to emerging markets”.
39

  There is almost a general consensus amongst 
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experts that developed and developing countries’ embrace of AD protection results in 

retaliation.
40

 

 

Furthermore, some scholars believe that it is unlikely that adversely affected 

exporters are able to resort to the WTO’s dispute settlement system to revert 

potentially WTO-inconsistent AD measures.  In fact, many developing country 

exporters have been consistently targeted by other countries’ AD measures.  

Nevertheless, they have challenged less than 5% of the imposed AD measures 

through formal WTO dispute settlements.
41

 

 

In sum, nowadays many developing countries in Asia and Latin America are 

increasingly more able to influence the process of global trade liberalization. 

Regarding AD in particular, this is also true.  In the last decades, the role of the “new 

users” in determining the trade impact arising from the imposition of AD measures 

has become increasingly important.
42

 

 

I.2.  THE CONVENIENCE OF AD ACTIONS 

 

Some experts consider that evidence showing that many AD investigations worldwide 

are motivated by strategic considerations, other than reacting to harmful dumping, 

suggests that AD rules are "too broad and too easily subjugated to other forces".
43

 

 

Many economists agree today that the ADA is not well equipped to detect true 

cases of unfair trade.
44

  To begin with, the ADA is silent on what “unfair business 

practices” AD duties are supposed to combat.
45

  Similarly, the ADA does not clarify 

why “unfair trade” is inconsistent with or counterproductive to the WTO principles.
46

  

Moreover, the requirement of demonstrating the existence of a predatory intent was 

removed from previous versions of the ADA.  Therefore, some experts consider that 

the ADA no longer has anything to do with predatory or economically harmful 

dumping.
47

 

 

These gaps of the ADA have resulted in situations where AD duties can be 

imposed on foreign firms even if they follow normal “fair” business practices.
48

  

Many economists consider that price discrimination is in fact a normal business 

practice that takes place when firms aim at maximizing profits in two separate 

markets.  Such practice is not considered as an “unfair” business practice in domestic 

antitrust or competition policy.
49

  Moreover, economists recognize that predatory 
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pricing is not a particularly efficient method of monopolizing a market and, as a 

result, firms very rarely resort to it.
50

 

 

Empirical studies show that low priced imports, into high cost markets such as 

that of the European Union, are very often based on genuine low production costs.
51

  

Thus, such imports are in fact not being sold at unprofitably low prices, “and can only 

be considered to be dumped by an ingenious use of the dumping rules”.
52

 

 

Most experts consider that only in the rare cases where truly predatory 

dumping has been practiced by a producer with no real comparative advantage, and 

where the producers’ injury or loss from dumping is greater than the domestic 

consumer’s gain therefrom, there can be any justification to prevent dumping.
53

 

 

Nevertheless, a few experts support the existence of AD laws.  They argue that 

the existence of those laws helps trade liberalization since it provides WTO Members 

with a scape clause they can resort to in times of economic constraint.  According to 

this view, allowing WTO Members to adopt and maintain AD laws assists those 

governments to face protectionist pressures that would otherwise oppose the 

undertaking of new liberalizing commitments.  They argue that AD laws smooth 

sudden shifts in import volumes that would otherwise cause the displacement of 

workers and firms.
54

 

 

Despite these observers’ support for the existence of AD laws, other experts 

claim that empirical evidence suggests that AD laws do not have the effect of 

fostering liberalization, in particular in relation to developing countries.
55

 

 

As a result, there is growing support for the view that AD laws have no sound 

economic basis
56

, and no real welfare-based justification, except perhaps in some 

unlikely cases of predatory dumping.
57

  Thus, most experts take the position that AD 

measures are in fact, a “cleverly designed form of protection".
58

  Moreover, criticism 

of AD laws is also reinforced by the failure of those laws to actually prevent 

dumping.
59
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Consequently, experts have suggested that AD rules should be guided more by 

economic principles than purely legal definitions
60

; and that AD laws, if not derogated 

entirely, should resemble more competition law in order to address those cases of 

genuine predatory dumping, i.e. cases of price discrimination that is aimed at driving 

out competition with monopolistic purposes.
61

 

 

Nevertheless, AD laws do not seem to pursue the same public objective than 

antitrust rules.  In fact, AD measures seem to be triggered by the same factors that 

motivate the use of safeguards.  Thus, experts consider that competition rules and AD 

disciplines are not really analogues.  Provided that a country has rules on safeguards 

and on competition, the existence of AD laws seems redundant.
62

 

 

Moreover, some scholars have argued that even if we were to accept that 

dumping as a market phenomenon should be countered, there is evidence suggesting 

that AD rules fail to dissuade this practice and that, on the contrary, it has the opposite 

effect.  Indeed, studies analyzing AD as a problem of international cooperation in 

game theoretic terms, have concluded that AD may even have a counter-productive 

role in the actual promotion of dumping.  Hence, some experts consider that a more 

effective way of preventing undesirable dumping would be through minimal 

international cooperation by way of information exchange, monitoring of dumping, 

and home country bans on predatory dumping.
63

 

 

Even under a scenario where dumping was universally considered as 

damaging and AD laws were effective in offsetting it, some experts would still call 

for a reevaluation of the long-run costs of AD measures.  In general, AD measures 

tend to perpetuate and even when finally removed, resumption of exports occurs very 

slowly, if at all.  For instance, there is evidence that Chinese exporters tend to respond 

quickly and aggressively to the reopening of markets after the removal of AD 

measures.  However, other emerging economy exporters tend to responD quite slowly 

and feebly after the removal of those measures.
64

 

 

Some experts have pointed out that the growing use of AD measures by “new 

users” should serve as an incentive for the “traditional users” to push for reforms to 

the ADA limiting the investigating authority’s use of discretion in the applicability of 

AD measures.
65

  Most observers recognize that, on their face, AD laws may seem 

balanced and that if they were properly applied, they would not necessarily be 

objectionable.  However, they also consider that the manner in which these laws are 

applied often deserves much more criticism.
66

 

 

On the extreme of this line of critics, some authors take the view that the ADA 

cannot be “fixed through minor tampering”, and that “major reconstituting” of this 

treaty is required in order to prevent abuse of this type of contingent protection.
67
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One suggestion, for instance, is that the ADA should only permit dumping to be 

established if there is evidence of predatory intent on the part of the exporter.
68

  Some 

other commentators suggest that a firm accused of dumping should be found guilty of 

simultaneously selling below cost and price discriminating.
69

 

 

What seems to be an undeniable reality is that a wholesale prohibition of AD 

action is not a practical or realistic possibility.
70

  It is often argued that the reason for 

this is that the United States’ Congress would fiercely resist any reform to the status 

quo that would make it more difficult for American firms to obtain AD protection 

“not because they believe that foreign firms are using ‘unfair trade practices’ but 

rather because it makes it easier for them to satisfy their constituencies”.
71

  Thus, 

experts anticipate that not even a concerted effort by countries such as Canada, Brazil, 

the European Union and Japan may suffice to reform the ADA, since their efforts 

would be curtailed by the fear of causing the United States’ Congress to drop its 

support for the multilateral trading system.
72

 

 

Furthermore, the widespread embrace of AD protection makes the prospect for 

AD reform increasingly unlikely.  Some observers have warned that the “new users” 

who have adopted and aggressively embraced AD measures “may decide that it is a 

policy that they cannot live without”.  Therefore, they perceive the Doha Round as the 

last chance to significantly reform the ADA.
73

 

 

Without the ADA reform, there seems to be two possible scenarios.  One 

possibility is the starting of what experts identify as an AD “cold war” where the fear 

of retaliation would dissuade WTO Members to adopt new AD measures.  As 

previously mentioned, there is empirical evidence suggesting that a country’s ability 

to use AD measures discourages other countries from imposing AD duties against its 

exports.
74

  Experts recognize that for the “cold war” scenario to materialize, firms 

seeking protection from their governments would need to be confronted with a 

realistic possibility of costly retaliation.  A second, and far less desirable scenario, 

would be a widespread AD “epidemic”.  Hence, some authors consider that the 

epidemic scenario is very unlikely.
75

 

 

Some experts consider that the increased AD ability across countries and their 

familiarity with the WTO dispute settlement system may ultimately help those 

countries to achieve a “cold war” equilibrium.  However, as some authors notice, the 

magnitude of these dampening effects once again depends on how realistic the 

possibility of successful litigation and retaliation is.
76

 

 

                                                 
68

 Aubrey Silberston, 1079 (2003). 
69

 Id. 
70

 Id.;  Richard O. Cunningham & Troy H. Cribb, 169 and 170 (2003). 
71

 William A. Kerr & Laura J. Loppacher, 223 (2004). 
72

 Id. at 224. 
73

 Thomas J. Prusa, 698 (2005). 
74

 For instance, studies show that the US industry is less likely to initiate petitions against firms from 

countries which have active AD provisions and to which the US petitioning industry sends sizable 

exports, Bruce A. Blonigen & Chad P. Bown, Antidumping and Retaliation Threats, 60 J. OF INT’L 

ECONOMICS 249, 18 (2003). 
75

 Thomas J. Prusa, 699 (2005). 
76

 Bruce A. Blonigen & Chad P. Bown, 18 and 19 (2003). 



17 

 

I.3.  REASONS FOR ADOPTING AD MEASURES 

 

One of the collateral consequences of the extensive trade liberalization process of the 

last decades that culminated at the adoption of the Uruguay Round agreements, was 

generating worldwide awareness about the need for capacity building in trade 

defensive instruments.  As previously explained, this consequence in turn resulted in a 

number of countries’ decision to pass AD legislation, or to adapt their existing 

legislation to make it compatible with the new WTO rules.
77

 

 

Adopting AD legislation is, however, only a preliminary step towards active 

and consistent use of AD remedies.  Actual enforcement of AD laws also requires 

highly qualified professionals capable of setting the AD machinery in motion as well 

as a series of procedural padlocks to ensure the proper and impartial excecution of 

AD investigations.
78

 

 

As a matter of fact, many countries had AD laws on their books for many 

years without using them until recently.
79

  The following question thus arises: what 

motivates a country to equip itself with the necessary tools to launch AD 

investigations and ultimately impose AD measures?  Many attempts have been made 

to try to answer this question.  Most experts consider that several concerns underlie a 

country’s decision to engage in AD policy, and that these considerations are likely to 

be more political in nature and may, in fact, have little to do with combating unfair 

trade.
80

 

 

A piece of evidence supporting this view is the fact that, according to some 

observers, during the crisis a smaller proportion of AD actions targeted imports with 

falling unit prices.  Thus, this suggests that governments were not actually reacting to 

predatory pricing.
81

 

 

In fact, some evidence shows that AD investigations worldwide target 

products with a bound tariff rate that is already very close to the tariff rate actually 

applied.  This entails that governments are more likely to resort to AD action where 

they cannot legally raise tariffs on a product.
82

 

 

As detailed below, according to several empirical studies, the real motivations 

behind the adoption of AD legislation and the use of AD measures are considerations 

related to retaliatory, safety valve and political economy factors.
83

 

 

I.3.1.  RETALIATION  

 

Observation and imitation have often led developing countries to adopt their own AD 

laws and to teach themselves how to enforce them by assimilating the practices of 
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other “traditional users”.
84

  This learning process is often the consequence of being 

targeted by the AD measures of a developed country.  As one commentator has 

observed, the “new users” of AD measures were not unfamiliar with the implications 

of AD policy prior to their first investigations.  They had prior experience by seeing 

their exports being burden with AD duties in foreign markets.
85

 

 

As a result, many countries appear to have filed AD actions against countries 

that had previously investigated their firms’ practices, suggesting a retaliatory motive 

behind their own investigations.
86

  Evidence shows that “traditional users” of AD 

measures, such as the European Union and the United States, had heavily targeted 

frequent “new users”, such as Brazil, China, India and Mexico, in the 1980s and 

1990s.
87

 

 

This evidence suggests the these “new users” consider resorting to AD 

measures as a trade policy instrument, and use those measures to benefit their own 

domestic industries, while rebalancing the score vis-à-vis “traditional” AD users.  In 

fact, some countries have expressly included reciprocity clauses in their AD laws, 

calling for the launching of AD investigations involving exports from countries that 

have imposed AD duties upon their firms’ products.
88

 

 

The resulting scenario is the creation of a type of “AD club” where countries 

tend to apply AD measures against one another rather than against non-clubers.
89

  

Thus, according to this theory, Mexico would be more likely to target South Korean 

instead of Uruguayan products, since Uruguay has never used AD measures against 

Mexican exports, or against any other country.
90

 

 

This position is supported by empirical studies that show that around three 

quarters of all AD filings are the result of the “club effect”, and that in half of those 

filings the governments imposing the AD measures had retaliation incentives.
91

  Some 

experts even consider that relation is the main engine propelling the dramatic increase 

in AD measures.
92

  Therefore, retaliation pursuits in combination with other factors 

such as the level of development of the country imposing the measures, is the main 

motivation behind the use of AD protection.
93

 

 

In sum, more and more countries intend to possess the ability to counter the 

AD duties against their exporters, by applying AD measures themselves.
94
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As previously mentioned, there is nevertheless hope that some form of “cold 

war” equilibrium may be reached.  Some experts speculate that countries may be 

using AD in a strategic fashion to punish or deter defectors from the liberalized 

equilibrium.
95

  Some commentators have observed that the risk of using AD measures 

has the structure of a prisoners’ dilemma, where countries could solve the dilemma by 

using contingent strategies that incorporate punishment schemes to handle instances 

of defection from the cooperative outcome.  Thus, the threat of retaliation may inhibit 

the first imposition of AD measures that would trigger a retaliatory chain reaction.
96

 

 

For instance, there is evidence that the AD authority of the United States tends 

to reject petitions against firms from countries that have experience as claimants 

WTO trade disputes against the United States, and to whom the United States sends 

sizable exports.
97

  This suggests that AD investigations normally target products from 

markets where the investigating country has few exports at risk of retaliation.
98

 

 

I.3.2.  SAFETY VALVE ROLE 

 

Some authors suggest that for many countries, AD measures work as a type of 

“escape clause” they can resort to in times of economic distress.
99

  Theoretical models 

suggest that AD protection increases as tariffs are lowered under multilateral trade 

agreements.  This result is particularly clear in relation to developing countries.
100

  

Therefore, it has been argued that since trade liberalization resulted in important 

structural changes in the economies of those countries, many countries adopted AD 

laws to serve as a “safety valve” releasing protectionist pressure.
101

 

 

Some country specific studies show, for instance, that AD in many Latin 

American countries has provided an escape valve to manage an overall program of 

trade liberalization.
102

  However, based on different studies, some other experts 

believe that AD use correlates in fact with less trade liberalization.
103

  These studies 

deny the role of AD measures as a safety valve, as they have not contributed to WTO 

Members’ abilities to lower tariffs; at least in relation to 23 developing countries 

analyzed, including Mexico.
104

 

 

Moreover, to argue that AD measures do not play a real safety valve role, 

some experts point out to the fact that during the crisis, AD use did not substitute 

safeguard actions, or compensate prior tariff reforms.
105
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1.3.3.  MACROECONOMIC EFFECTS 

 

According to some scholars there is no ambiguity about the effects of certain 

macroeconomic phenomena and AD filings.  There is evidence involving major users 

of AD that real exchange rates and domestic real GDP growth “have drastically 

significant impacts on AD filings”.
106

 

 

Empirical evidence shows that a real appreciation of the filing country’s 

currency leads to a significant increase in AD filings.
107

  In the opposite direction, 

other empirical literature concludes that AD filings increase with a weaker domestic 

currency.
108

  This is because smaller and more open economies with flexible 

exchange rates are more subject to volatile business cycles and may want to 

implement AD laws to smooth out the business cycle effects.
109

 

 

Similarly, some evidence suggests that GDP growth of a country is negatively 

related to the overall number of AD filings.
110

  Others are of the view that changes in 

real GDP do not appear to be systematically related to AD activity.  Rather, the two 

macroeconomic phenomena that drive AD action are unemployment rate, exchange 

rate appreciations, and the market share of imports, all of which are positively related 

to the number of AD filings.
111

 

 

The results produced by an analysis of 99 countries between 1980 and 2000 

suggest that the motivation behind the use of AD measures varies between developed 

and developing countries.  For the former, AD is primarily an import deterrent device 

during business downswings.  For the latter, that are evolving from controlled to more 

liberal trading regimes, there is little evidence that AD laws enable those governments 

to open up their economies.
112

 

 

Regarding some developing countries including Mexico, industries that 

successfully pursue new import protection via AD measures have the following 

characteristics: (i) they are larger; (ii) they face substantial import competition and 

more rapidly declining industry output; and (iii) they are more likely confronted with 

negative exchange rates and real GDP shocks.
113

 

 

Systemic evidence that macroeconomic factors are related to filings grants 

further support to the view that AD laws become protectionist tools that are frequently 

abused.
114

  There seems to be too much room for discretion left in the hands of 

investigating authorities, to the point that governments seem to have control over the 
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success of the petitions.
115

  For instance, it has been pointed out that the changes to 

the United States’ AD legislation in the late 70s were designed to facilitate the filing 

of petitions and to increase the probability of imposing final AD duties.
116

 

 

All this evidence seems to confirm that AD laws and regulation belong to the 

realm of politics more than to the field of economics; and that this form of contingent 

protection has been used to protect domestic industries.
117

 

 

I.3.4.  MEXICO’S RELEVANT AD FACTS AND TRENDS 

 

During the mid 90s, in order to implement its trade commitments resulting from the 

Uruguay Round and the NAFTA, Mexico also carried out several important reforms 

to its trade laws and regulations.  This included reforms to those provisions regarding 

trade remedies.
118

 

 

Mexico is one of those developing countries that have substantially increased 

their AD activities in recent years.  Immediately after the creation of the WTO in 

1995, Mexico’s use of AD measures increased dramatically, having oscillations up 

and downwards ever since. 

 

 
 

As a result, along with India, Argentina, South Africa, Turkey, China and 

Brazil, Mexico has become one of the most frequent users of AD measures in the 

world.
119

 

 

One particular feature of AD policy in Mexico and other developing countries 

is that the rise of AD duties has often gone “hand in hand” with a major policy shift 

towards trade liberalization.
120

  Mexico adopted AD legislation after joining the 
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GATT in the 80s; and as other “new users” of AD measures such as Brazil and South 

Korea, it launched their first investigations later during that decade, i.e. 1987.
121

 

 

Ever since, Mexico has been one of the most active AD measures users, as 

reflected by its 67.4% overall “success rate”, i.e. the proportion of investigations 

resulting in final AD duties or undertakings, in the last decades.  This is substantially 

higher than the average success rate of all AD investigations worldwide, i.e. 47.1%, 

during the same period.
122

 

 

Moreover, the most frequent and successful complainants in Mexico are the 

steel, chemical, textiles, plastics, electrical equipment and processed food 

industries.
123

 

 

Empirical evidence shows that the demand for AD protection in Mexico rises 

during macroeconomic downturns, and that the outcome of AD investigations is 

influenced by political factors.
124

  According to some observers, macroeconomic 

factors, including both (i) the business cycle and (ii) current account conditions such 

as appreciations of the real exchange rate, widening of the current account deficit, or 

the slowing down of the growth in manufacturing output, have a bearing on the 

frequency of AD filings in Mexico.
125

 

 

Judging by the success rate of AD complaints in Mexico, i.e. 67% compared 

to a global average, the Mexican investigating authority seems to be among the most 

aggressive regimes.  Concretely, the success rate is particularly high in investigations 

against the European Union, East Asia, i.e. 82.4% and 73.9%, respectively;
126

 while 

Latin America experienced a noticeable below-average success rate, 53.3%.
127

 

 

Moreover, AD duties in Mexico tend to be very high in general, i.e. between 

21% and 40% of the product price.  In addition, investigations involving Chinese 

products have registered a clearly above-average success rate.
128

  In the case of 

products coming from China, the unweighted average duty imposed by Mexico is 

50%.  However, there are registered cases of duties on Chinese products exceeding 

100%, and in one case a staggering 1,105% duty was decreed.
129

  This is, however, 
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not unusual and it follows global trends.  For instance, by 2009 China had roughly 

four times as many products subject to either AD or countervailing duties as the 

second most targeted economies.  Furthermore, the share of China’s exports to other 

developing countries that is subject to AD duties is much higher than its share of 

exports to developed economies that is subject to the same type of protection.
130

 

 

At a regional level Canada and the United States are regions most frequently 

investigated by the Mexican AD authorities, followed by East Asia, Latin America, 

the European Union, Eastern Europe and the former USSR countries. 

 

Moreover, despite the existence of substantial WTO jurisprudence involving 

Mexico, no comprehensive academic analysis has been made to determine the 

compatibility between the Mexican trade remedies system and the WTO provisions.  

As visible in the following graphic, most of the requests for consultations –the first 

procedural steps in WTO disputes– addressed to Mexico challenged its AD actions. 

 

 
AA: Agreement on Agriculture; AILP: Agreement on Import Licensing Procedures; SPS: Agreement on the Application of 

Sanitary and Phytosanitary Measures; TBT: Agreement on Technical Barriers to Trade; GATS: General Agreement on Trade in 
Services; CVA Agreement on Implementation of Article VII of the General Agreement on Tariffs and Trade (Customs Valuation 

Agreement): WTO: Marrakesh Agreement Establishing the World Trade Organization. 

 

Some of these requests have moved into the establishment of panels and in 

some cases to the issuance of panel or Appellate Body reports.
131

 

 

The other side of the coin is that Mexico’s exports are also often the target of 

other countries’ AD measures.  Indeed, Mexico belongs to a group of countries that 

are consistently and significantly impacted by AD measures.  This group of countries 

also includes India, Thailand, Pakistan, Kazakhstan and Indonesia.
132
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I.4.  THE RELATIONSHIP BETWEEN THE ADA AND MEXICO’S DOMESTIC AD LAWS 

 

Finally, as mentioned in the previous introductory subsection of this thesis, an 

important feature particular to the Mexican AD system is that Mexico’s Constitution 

makes the ADA directly applicable.  In general, there are two ways in which countries 

may adopt AD legislation.  The first option is by simply incorporating through 

domestic legislation the relevant provisions of the WTO.  The second alternative is 

drafting new and independent legislation.
133

  Mexico did both. 

 

According to Article 133 of the Mexican Constitution, international treaties 

signed by the President and ratified by the Senate acquire the status of law in Mexico.  

Those international treaties, including the ADA, may be directly invoked by interest 

parties, such as petitioners and exporters, and directly applied by Mexico’s 

administrative and judicial authorities.  However, notwithstanding the direct 

applicability of the ADA, Mexico has enacted new legislation reproducing the 

provisions of the ADA, in some cases almost verbatim, in some other cases 

completing its provisions and, on a few occasions, contradicting them –as described 

in Part III.
134

 

 

It is also important to mention that Mexico’s Supreme Court of Justice has 

considered that ratified treaties are hierarchically above federal laws
135

, which may 

entail that within the Mexican legal system the ADA ranks higher in hierarchy than 

the FTA. Henceforth, before embarking on the quest of elucidating the existence of 

WTO compatibilities or incompatibilities of Mexico’s domestic AD rules, it is 

necessary to address the question of whether such incompatibility is possible as a 

matter of law and fact; and whether it is relevant to analyze the differences between 

the two bodies of law.  The answer to both questions is yes.  Thus, in the following 

paragraphs, I will describe very briefly the type of differences that may exist between 

the ADA and Mexico’s AD laws and regulations, and the potential legal implications 

of such differences. 
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The first and least consequential type of differences between the ADA and 

Mexico’s AD laws is the existence of a specific obligation in the ADA, binding upon 

Mexico’s investigating authority, that is not reproduced or developed in the FTA or 

its regulations.  This kind of asymmetry between the two systems does not necessarily 

entail an incompatibility between them, nor should it involve any serious risk of 

failing to comply with Mexico’s international obligations.  Under this scenario, the 

investigating authority, i.e. the UPCI, may simply follow the text of the ADA without 

finding any textual obstacle in its own domestic legislation.  Thus, this thesis does not 

consider that this type of differences creates ample room for Mexico’s investigating 

authority to depart from its international commitments under the ADA.  However, this 

does not mean that the existence of this type of seemingly unproblematic differences 

between the ADA and the FTA should be overlooked based on the premise that the 

direct applicability of the ADA in Mexico completely extinguishes the possibility of 

incompatibilities between Mexico’s AD practices and the ADA.  As the facts show, 

in the past, the UPCI has failed to comply with obligations contained in the ADA that 

were not reflected in the text of the FTA.
136

  Therefore, the approach taken in Part IV 

of this thesis in identifying the potential incompatibilities between the two systems 

relies on the idea that even this type of disparities should not be ignored. 

 

The second type of differences between the ADA and Mexico’s AD system 

involves the existence of two contradictory rules, one contained in the ADA 

establishing an obligation limiting the ability of the Mexican government to restrict 

trade through AD measures, or establishing parameters for the proper excecution of 

AD investigations; and another contained in the FTA or its regulations granting less-

constrained powers to the Mexican authority for the handling of those investigations 

and the consequent imposition of AD measures. 

 

This second category of differences, which are also easily identifiable and 

predictable, certainly bear the possibility of the relevant FTA provisions being 

considered inconsistent with WTO rules.  It is important to note that the direct 

incorporation of the ADA into the Mexican legal system does not result in the 

automatic derogation of contradictory rules contained in Mexico’s federal laws.  

Although the ADA is hierarchically placed above the FTA and the RFTA, both bodies 

of norms subsist within the same universe of enforceable provisions in Mexico.  

Assuming otherwise would fail to explain why, after the enactment of the FTA in 

1994, the Mexican legislator has decided on several occasions to amend the FTA in 

order to make it more compatible with Mexico’s international obligations.
137
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 For instance, in 2005 –that is ten years after both the ADA and the FTA entered into force–the 

Appellate Body found Mexico responsible, based on Article 5.8 of the ADA, for omitting to terminate 

an investigation in respect of exporters for which a de minimis margin of dumping had been 

determined, see Appellate Body Report, Mexico – Definitive Anti-Dumping Measures on Beef and Rice, 

Complaint with Respect to Rice, WT/DS295/AB/R, adopted 20 December 2005, DSR 2005:XXII, 
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compatible with Article 9.5 of the ADA.  This change would not have been necessary if the Mexican 
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Consequently, in practice, the UPCI bases its determinations on both, the ADA and 

FTA, even in those cases where the cited provisions still contain clearly contradictory 

rules.
138

  Thus, the fact that Mexico’s legal edifice is a monist system where 

international treaties are directly enforceable and hierarchically superior to federal 

laws does not suppress the possibility of normative clashes between the two clusters 

of rules.  Even within a single, integrated system of norms, certain provisions 

different in hierarchy but similar in content may conflict with each other.
139

  In the 

field of AD, this is evidenced by those instances where some panels and the Appellate 

Body found Mexico’s actions based on the FTA and the RFTA incompatible with the 

ADA.
140

  Hence, the textual contradictions between the ADA and the FTA may 

indeed result in the illegality of the action or omission in question, and in Mexico’s 

subsequent international responsibility. 

 

Nevertheless, this thesis takes the approach that the existence of this type of 

contradictions between the ADA and Mexico’s domestic rules, will not necessarily 

lead into internationally wrongful behavior.  This category of discrepancies imposes 

the least complex kind of interpretative challenges for the Mexican investigating 

authority and tribunals.  In an ideal scenario, the UPCI may opt for applying the 

hierarchically superior provisions of the ADA, instead of following the more trade 

restrictive or more discretionary rules of the FTA.  However, reality shows that there 

are other circumstances where this type of differences may pose greater difficulties.  

For instance, the contradiction may arise not only between the text of the ADA and 

that of the FTA, but between the latter and WTO jurisprudence not directly involving 

Mexico.
141

  In those cases, an UPCI’s decision based on a WTO ruling that 

contradicts the FTA may be challenged before Mexico’s domestic courts based on the 

argument that although the Supreme Court has ruled that ratified international 

agreements prevail over federal laws, it has not made a similar ruling regarding 

decisions adopted by international organizations or international quasi-judicial bodies, 

such as WTO panels.  In such a dispute, dismissing the complainants’ views would 

pose significant and very consequential questions to the domestic adjudicator as to the 

extent to which Mexico’s Senate conferred legislative powers to international bodies 

and ad-hoc tribunals.
142

  This is particularly relevant since a great share of WTO rules 
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represented a potential source of international responsibility for Mexico. 
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 It is a well recognized principle of international law that domestic laws may not be used as a 

justification for failing to comply with international obligations, see Article 27, Vienna Convention on 

the Law of Treaties, May 23, 1969, 1155 U.N.T.S. 331. 
141

 It is important to recall that the decisions taken by the panels and the Appellate Body are only 

binding upon the disputing parties, but not on the rest of the WTO Membership.  Also, the Appellate 
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although judicial consistency and predictability is advisable. 
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 Mexico is not the only country facing this type of legal interpretation challenges.  In Turkey, by 

virtue of Article 90 of the Turkish Constitution, the ADA is also directly applicable within Turkey’s 

jurisdiction.  However, as it is the case in Mexico, no legal provision solves the question of whether the 
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and guiding principles on AD are actually contained in the WTO jurisprudence, but 

not in the letter of the ADA.  But even accepting for a moment that the WTO 

jurisprudence also directly enters the realm of Mexico’s law with the character of an 

international agreement does not elude various interpretative hurdles.  For instance, 

since in these situations there are no contradictions between the text of the FTA and 

the text of the ADA, it may be argued that WTO rulings constitute interpretations of 

the ADA that are as valid as those made by the Mexican legislator when drafting the 

FTA.
143

 

 

Nevertheless, even assuming that findings of international tribunals and other 

international adjudicatory bodies interpreting the ADA must prevail over the FTA, it 

may be considerably difficult for Mexico’s administrative authorities and courts to 

determine which interpretation of the ADA they must follow, if there are two or more 

contradictory rulings.  For instance, if WTO panel rulings are part of Mexico’s laws, 

then also those issued by NAFTA panels, which may not only interpret NAFTA but 

also all the laws applicable in Mexico including the ADA.
144

  Therefore, accepting the 

argument that both types of rulings are automatically integral parts of Mexico’s 

supreme law may place the UPCI and Mexico’s administrative tribunals in serious 

interpretative crossroads.
145

 

 

Furthermore, although the UPCI has tried on several occasions to reconcile the 

FTA with the text of the ADA and the available WTO jurisprudence by issuing 

interpretative criteria, within Mexico’s legal system such criteria are not binding 

above federal law upon the UPCI itself or the administrative tribunals dealing with 

AD claims –the Federal Fiscal Tribunal–.
146

  Consequently, this thesis adopts the 

                                                                                                                                            
WTO jurisprudence is mandatory for Turkey’s investigating authority and domestic courts, even 

though this would be advisable, see MÜSLÜM YILMAZ, L’ANTIDUMPING EN DROIT TURC: UNE 

EVALUATION CRITIQUE 116-127 (2014) (a copy of the final draft is with the author of this thesis). 

. 143
 This argument may find certain support in Article 17.6 (ii) of the ADA that establishes that the 

standard of review that must be followed by WTO panels when assessing the legality of a Member’s 

AD measure.  According to this provision, the panel must find the investigating authorities’ measure to 

be in conformity with the ADA if it finds that the measure in question is based on a provision of the 

ADA that admits of more than one permissible interpretation.  The rational behind this provision 

clearly showing deference to the interpretations of the ADA made by investigating authorities, may 

also be used as justification to make such deference extensive to interpretations made by national 

legislators. 
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interpretations of the ADA.  For instance, in two cases NAFTA panels (Carbon Steel Tubing in 2008 
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outside the ordinary course of trade, see Jorge Miranda & Eduardo Díaz-Gavito, Mexico in DEREK 

BIENEN, ET AL., GUIDE TO INTERNATIONAL ANTI-DUMPING PRACTICE 430-431 (2013). 
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Report, Mexico – Definitive Anti-Dumping Measures on Beef and Rice, Complaint with Respect to 
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view that even this type of straightforward contradictions between the two systems 

may capture important legal interrogations with meaningful legal consequences that 

deserve attention in a compatibility assessment. 

 

Yet, there are other types of differences between the ADA and Mexico’s 

domestic law that involve even more complex questions, and that may create 

sufficient room for the Mexican investigating authority to accommodate certain trade 

policies within its AD practice.  For instance, what happens when the FTA imposes 

greater restrictions upon the investigating authority or grants greater rights and 

protections to foreign exporters than the ADA?
147

  One simplistic view may sustain 

that the ADA should prevail over FTA because it sits next to the Constitution within 

the Mexican legal structure.  In other words, that the UPCI is not compelled to subject 

its investigating powers to the stricter disciplines of the FTA, but that it may freely 

operate within the boundaries imposed by the ADA.  On the contrary, a different 

interpretation would assert that the FTA provision in question is consistent with the 

object and purpose of the ADA and that despite the existence of a textual 

contradiction and the hierarchical superiority of the ADA, the FTA should prevail 

because the difference between the two does not constitute an unlawful inconsistency.  

Nevertheless, even assuming that the second interpretation is more acceptable than 

the first one, as explained in Part IV of the thesis, in practice the investigating 

authority may choose to follow the more flexible rule of the ADA, as it has occurred 

in the past.
148

 

 

Another category of complex differences comprises those situations where the 

FTA or the RFTA provisions intend to “flesh up” the basic rules and principles of the 

ADA.  Most domestic AD laws around the world are precisely intended to fulfill this 

goal.  Yet, detailing the parameters established in the ADA may result in 

contradictions.  For instance, while the ADA heavily relies on the use of certain terms 

or technical language, it does not always provide a concrete definition of all these 

concepts.  Thus, providing a definition of those terms in Mexico’s laws may actually 

have a significant impact on the application of the ADA disciplines relying on those 

concepts.
149

  Similarly, while the ADA requires investigating authorities to pursue 

certain objectives, for instance making a fair comparison between the normal value 

and the export price, domestic authorities take the burden of defining the specific 

methodologies they should follow to achieve that objective.
150

  Once again, choosing 
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 For example, Article 32 of the FTA requires that the investigating authority assess whether there are 

exceptional market circumstances that may result in exceptionally low sales prices, before making the 

decision of excluding certain transactions from the calculation of normal value.  As explained in Part 

IV of this thesis, this requirement may be more favourable for exporters of agricultural products whose 

merchandise may be severely affected by price volatility in the global market.  The same requirement, 

however, is not contained in Article 2.2.1 and footnotes 4 and 5 of the ADA. 
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 This occurs in relation to the deadlines contained in Articles 5.10 and 11.4 of the ADA, vis-à-vis 

those contained in Articles 59 and 89F of the FTA, as explained in Part IV. 
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used in Articles 11.2 and 11.3 of the ADA, in relation to the deadlines for the submission of requests 

for administrative and sunset reviews, respectively.  However, Articles 68 and 70B of the FTA do 

provide concrete deadlines, i.e. one year and 25 days respectively, which in theory should reflect 

“reasonable” periods of time. 
150

 Indeed, neither the FTA nor the RFTA reproduce the language used in Article 2.4 of the ADA, i.e. 

“a fair comparison shall be made between the export price and the normal value”.  Nevertheless, the 

RFTA provides detailed rules dealing with the manner in which that comparison should be made.  The 

question is, therefore, whether those detailed rules correctly achieve the “fair comparison” objective.  
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that methodology may have serious implications as to the probable outcome of the 

investigations. 

 

Furthermore, even in those situations where the ADA, the WTO jurisprudence 

and the FTA are silent on a particular matter, the UPCI may still incur in unlawful 

behavior if its practice does not observe the spirit and rationale of the rules contained 

in the ADA.  This occurred, for instance, on one occasion when the Mexican 

investigating authority was found in violation of the ADA for failing to analyze the 

factors listed in Article 3.4 (material injury factors) in a threat of injury investigation, 

even though the text of the ADA, the previous jurisprudence and the FTA were all 

silent on that particular matter.
151

 

 

For all these reasons, I consider that the existence of significant disparities 

between the ADA and Mexico’s laws and practices is plausible from a legal and 

factual point of view, notwithstanding the fact that the ADA has been incorporated 

into Mexico’s body of law and may be directly followed or invoked by the UPCI and 

the producers involved in an investigation.  Thus, identifying and assessing the legal 

consequences of these potential discrepancies is important to determine whether 

Mexico’s ability to direct its AD practice towards the achievement of its trade policy 

objectives is the result of a domestic system of rules that creates certain regulatory 

space between itself and the ADA.
152

  As a well known expert has observed, the FTA 

has been in force for two decades without having been subjected to any major reform.  

Moreover, “[u]ntil today, no serious exercise has been conducted to analyze its 

shortfalls and contradictions”, despite the existence of an urgent need for its 

modernization in light of the current trends of the international trading system.
153

  I 

hope this work will contribute to the fulfillment of those wishes. 

 
 

 

 

  

                                                                                                                                            
The same reasoning applies in relation to the obligation to conduct an “objective investigation” based 

on “positive evidence” for the determination of injury, as established in Article 3.1 of the ADA, which 

is an objective not expressly recognized by the text of the FTA or the RFTA. 
151

 Panel Report, Mexico – Anti-Dumping Investigation of High Fructose Corn Syrup (HFCS) from the 

United States, WT/DS132/R, adopted 24 February 2000, and Corr.1, DSR 2000:III, 1345, para. 7.142. 
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 Perhaps because of the peculiarities of Mexico’s AD regime, combined with the aggressive use 

Mexico has done of its AD laws, Mexico’s AD actions are amongst those that in the past has 

accumulated the highest number of findings of WTO inconsistencies detected by the Appellate Body 

and some panels, see James P. Durling, Deference, But Only When Due: WTO Review of Anti-Dumping 

Measures, 6 J. OF INT’L ECONOMIC LAW 1, 130 (2003). 
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 RICARDO RAMÍREZ, LEY DE COMERCIO EXTERIOR ANOTADA POR RICARDO RAMÍREZ 2 (2012). 
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PART II.  THE CURRENT WTO AD SYSTEM 

 

II.1.  SCOPE 

 

Dumping, defined by Article VI of the GATT 1994 as the practice of introducing one 

country’s products into the commerce of another country at less than their normal 

value, is only one of the many activities that are considered as “unfair trade” 

practices.
154

  Together with some forms of subsidization, dumping is a form of “unfair 

trade” that has received the attention of the WTO Members who have sought to 

discipline the measures they may adopt as a reaction to such practice.  These efforts 

have resulted in a specialized WTO agreement which, according to its first provision, 

establishes rules that “govern [the Members’] action[s] […] taken under anti-dumping 

legislation or regulations”. 

 

Indeed, WTO AD rules –codified in Article VI of the GATT 1994 and the 

WTO ADA– do not aim at eradicating dumping.  Thus, WTO rules do not prohibit 

dumping per se.  Nor do they even attempt to regulate this practice.  The WTO ADA 

more “modest” objective is simply to establish certain controls over the measures 

WTO Members may adopt to counter injurious dumping.  Article 1 of the ADA 

establishes: 

 
Article 1 

Principles 

An anti-dumping measure shall be applied only under the 

circumstances provided for in Article VI of GATT 1994 and 

pursuant to investigations initiated and conducted in accordance 

with the provisions of this Agreement (emphasis added and 

footnote omitted).  […]  

 

WTO AD rules also limit the type of dumping Members may react to.  Indeed, 

only dumping that causes injury or materially retards the establishment of a domestic 

industry may be the target of any AD measure.  Article VI of the GATT 1994 

establishes: 

 
Article VI 

Anti-dumping and Countervailing Duties 

1. [Dumping] is to be condemned if it causes or threatens 

material injury to an established industry in the territory of a 

contracting party or materially retards the establishment of a 

domestic industry.  […] 

 

The ADA also establishes limits to the type of remedies WTO Members may 

impose on exporters incurring in dumping practices.  In order to counteract injurious 

dumping, WTO Members may adopt legislation to avail themselves with the powers 

to impose AD measures to neutralize the injurious effects arising from dumping 

practices.  However, this legislation and the proceedings leading to the adoption of 
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 Apart from dumping and illegal subsidization, other unfair trade practices include cartel agreements, 

price fixing, and the abuse of a dominant position on the market. See PETER VAN DEN BOSSCHE, THE 

LAW AND POLICY OF THE WORLD TRADE ORGANIZATION, TEXT, CASES AND MATERIALS 513 (2005). 
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such measures need to conform to the WTO rules on anti-dumping.  In other words, 

Article VI of the GATT 1994 and ADA provide a substantive and procedural 

framework establishing controls on how Members may counteract or “remedy” 

dumping, through the imposition of “anti-dumping” measures.
155

  In this respect, 

Article 18 of the ADA establishes: 

 
Article 18 

Final Provisions 

18.1 No specific action against dumping of exports from 

another Member can be taken except in accordance with the 

provisions of GATT 1994, as interpreted by this Agreement 

(footnote omitted). 

 

Consequently, as long as they remain within the boundaries established by the 

GATT 1994 and the ADA, WTO Members retain the ability to enact AD legislation 

on the basis of which they may react to dumping practices as they deem fit.  As the 

Appellate Body has indicated “WTO Members are free to structure their anti-dumping 

systems as they choose, provided that those systems do not conflict with the 

provisions of the [ADA]”.
156

 

 

Finally, by virtue of Article 1.1 of the DSU
157

 and 17.1 of the ADA,
158

 the 

WTO disputes settlement bodies are competent to review complains by a Member 

that another Member’s AD measures do not conform to the restrictions and guidelines 

set forth by the ADA. 

 

In summary, WTO AD provisions do not outlaw the practice known as 

dumping.  Nor do they regulate it.  Such rules simply establish a set of parameters that 

(i) constringe the ability of the authorities to react to dumping only to those cases 

where dumping is injurious; (ii) limit the type of measures Members may adopt to 

counteract injurious dumping as well as the procedures that lead to their adoption; and  

                                                 
155

 See PETER VAN DEN BOSSCHE, THE LAW AND POLICY OF THE WORLD TRADE ORGANIZATION, TEXT, 

CASES AND MATERIALS 516 (2005).  In the words of Professor Van den Bossche: “if the government of 

a Member makes the policy choice to have the option of imposing anti-dumping measures [it may do 

it] after an investigation initiated and conducted in accordance with the [ADA], on the basis of pre-

existing legislation that has been properly notified to the WTO”. 
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 Appellate Body Report, United States – Sunset Review of Anti-Dumping Duties on Corrosion-

Resistant Carbon Steel Flat Products from Japan, WT/DS244/AB/R, adopted 9 January 2004, DSR 

2004:I, 3, para. 158. 
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 Article 1.1 of the DSU reads in relevant part: 

Article 1 

Coverage and Application 

1. The rules and procedures of this Understanding shall apply to disputes 

brought pursuant to the consultation and dispute settlement provisions of the 

agreements listed in Appendix 1 to this Understanding (referred to in this 

Understanding as the “covered agreements”) […]. 

The ADA is one of the Covered Agreements listed in Appendix 1 of the DSU. 
158

 Article 17.1 of the ADA sets forth: 

Article 17 

Consultation and Dispute Settlement 

17.1 Except as otherwise provided herein, the Dispute Settlement 

Understanding is applicable to consultations and the settlement of disputes under 

this Agreement. 
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(iii) make the AD actions taken by the domestic authorities, reviewable by the WTO 

dispute settlement bodies. 

 

II.2.  DEFINITION OF DUMPING 

 

As I stated above, Article VI of the GATT 1994 as well as Article 2.1 of the ADA 

define dumping as the introduction of a product into the commerce of another 

country
159

 at less than its normal value.  According to Article 2.1 itself, this occurs 

when the export price of the product exported from one country to another is less than 

the normal value of that product.  By “normal value” we must understand the 

comparable price, in the ordinary course of trade, for the like product when destined 

for consumption in the export market.  Article 2.1 of the ADA establishes: 

 
Article 2 

Determination of Dumping 

2.1 For the purpose of this Agreement, a product is to be 

considered as being dumped, i.e. introduced into the commerce of 

another country at less than its normal value, if the export price of 

the product exported from one country to another is less than the 

comparable price, in the ordinary course of trade, for the like 

product when destined for consumption in the exporting country. 

 

Dumping is therefore the existence of a positive difference that results from 

subtracting from the normal value of a product, the price of that product on the export 

market. 

 

It is important to highlight, as the Appellate Body has done it in the past, that 

“neither the intent of the persons engaging in ‘dumping’ nor the injurious effects that 

‘dumping’ may have on a Member’s domestic industry are constituent elements of 

‘dumping’”.
160

  The existence of injury to the domestic industry is a requirement to 

adopt AD measures, rather than an element of the definition of dumping.  

Conceptually, dumping does not require an element of either injury or intent.  

Therefore, according to the definitions provided by Article VI of the GATT 1994 and 

the ADA, determining the existence of dumping simply requires proving the existence 

of a positive difference in favor of the normal value of a product in relation to its 

export price. 

 

The apparent simplicity of the exercise of discerning dumping through a price-

to-price comparison between the normal value and the export price may be deceiving. 

The determination of dumping, that is, establishing the two components of the 

comparison (i.e. export price and normal value), as well as conducting the comparison 

itself may entail numerous and intricate complications, as I shall discuss in the 

following subsections.
161
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 The word “country” used in the definitions provided by Article VI of the GATT 1994 and Article 

2.1 of the ADA, includes also customs territories, see EDWIN VERMULST, THE WTO ANTI-DUMPING 

AGREEMENT: A COMMENTARY 23 (2005). 
160

 Appellate Body Report, United States – Anti-Dumping Act of 1916, WT/DS136/AB/R, 

WT/DS162/AB/R, adopted 26 September 2000, DSR 2000:X, 4793, para. 107. 
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 PHILIP BENTLEY & AUBREY SILBERSTON, ANTI-DUMPING AND COUNTERVAILING ACTION, LIMITS 

IMPOSED BY ECONOMIC AND LEGAL THEORY 54 (2007). 
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II.3.  DETERMINATION OF DUMPING 

 

II.3.1.  NORMAL VALUE 

 

The first component of the comparison required to establish the existence of dumping 

is the “normal value” of the product.  As mentioned above, Article 2.1 of the ADA 

defines the terms “normal value” as the “comparable price, in the ordinary course of 

trade, for the like product when destined for consumption in the exporting country”.  

Therefore, the notion of “normal value” seems to be composed of four elements.  The 

price needs to be: (i) comparable; (ii) for a sale made in the ordinary course of trade; 

(iii) for a product considered “like” the exported product, and (iv) for a product that is 

destined for consumption in the exporting country. 

 

In the following subsections, I will analyze each one of the four components 

of the concept of “normal value”. 

 

II.3.1.1.  Like Product 

 

In an AD investigation, the first step is to identify the universe of products that will be 

subject to investigation.  These products need to be essentially the same in both, the 

domestic market of the exporting country and the export market.  Otherwise, the 

exporter may not be accused of price discrimination, that is, selling the same product 

in two markets with a price differential.  Therefore, the ADA requires that the 

products sold in both markets be “like products”.  The ADA defines like product as 

follows: 

 
2.6.  Throughout this Agreement the term “like product” (“produit 

similaire”) shall be interpreted to mean a product which is 

identical, i.e. alike in all respects to the product under 

consideration, or in the absence of such a product, another product 

which, although not alike in all respects, has characteristics closely 

resembling those of the product under consideration. 

 

In summary, the term “like product” in the ADA means an identical product or 

a product with a close resemblance.
162

  In some cases, the imported product may 

correspond to a number of “possible matches” among domestically produced goods, 

that may share some, but not all, of the characteristics of the imported product.  In 

those cases the investigating authority needs to establish the degree of similarity 

necessary for a potential like product to be found to have “characteristics closely 

resembling those of the product under consideration”.
163

  In making such 

determination, the investigating authority may take into account factors such as the 

physical characteristics of the products, the degree of commercial interchangeability, 

manufacturing methods and technologies, end uses, pricing, quality, tariff 

classifications, etc.
164
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 EDWIN VERMULST, THE WTO ANTI-DUMPING AGREEMENT: A COMMENTARY 49 (2005). 
163

 JUDITH CZAKO ET AL., A HANDBOOK ON ANTI-DUMPING INVESTIGATIONS 310 (2003). 
164

 Id. 
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The “like” product determination in an AD investigation bears special 

importance for the application of other provisions of the ADA, as discussed in the 

sections below.  For instance, identifying the “like” product in an AD investigation is 

particularly important for the determination of the margin of dumping.  Indeed, 

transactions involving “like” products may not be excluded from the calculations of 

the margin of dumping, on the basis for instance, that the transactions involve 

products that do not share the same physical characteristics (e.g. different models of 

the product in question). 

 

II.3.1.2.  Destined for Consumption in the Exporting Country 

 

The “like” product that is used to establish the normal value must be one that is 

consumed in the exporting country, either as a finished product or as an intermediate 

one.  Thus, the term “consumption” in Article 2.1 means either final consumption or 

incorporation into a production process in the exporting country.
165

 

 

II.3.1.3.  In the Ordinary Course of Trade 

 

As several commentators have recognized, deciding whether or not sales in the 

domestic market of the exporting Member are made “in the ordinary course of trade” 

can be a complex task.
166

 

 

In order to establish normal value, Article 2.1 of the ADA requires that the 

investigating authorities look at those transactions that occur within “the ordinary 

course of trade.”  The ADA, however, provides no definition of the term “in the 

ordinary course of trade.”
167

  Based on the WTO jurisprudence it may be defined as 

the group of transactions where the price has been set consistently in the same manner 

for a reasonable period of time.
168

  The price established by these transactions is 

considered the “ordinary course” price. Therefore, transactions that establish a price 

that substantially differs from the “ordinary course” price should be considered as 

outside the “ordinary course of trade.” 

 

This does not necessarily mean that the existence of any arithmetic differences 

between the “ordinary course” price and that of other transactions always indicates 

that the former are not transactions within the “ordinary course of trade”.  In order to 

determine whether the price represents a sale made in the “ordinary course of trade”, 
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 EDWIN VERMULST, THE WTO ANTI-DUMPING AGREEMENT, A COMMENTARY, 20 (2005). 
166

 See generally PHILIP BENTLEY & AUBREY SILBERSTON, ANTI-DUMPING AND COUNTERVAILING 

ACTION, LIMITS IMPOSED BY ECONOMIC AND LEGAL THEORY 54-57 (2007). 
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 Appellate Body Report, United States – Anti-Dumping Measures on Certain Hot-Rolled Steel 

Products from Japan, WT/DS184/AB/R, adopted 23 August 2001, DSR 2001:X, 4697, para. 139. 
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 In the past the Appellate Body has, with the implicit consent of the disputing parties, relied on 

definitions contained in domestic legislation.  In US – Hot Rolled Steel, the Appellate Body relied on 

the definition used by the US Department of Commerce which considered that sales were in the 

ordinary course of trade if “made under conditions and practices that, for a reasonable period of time 

prior to the date of sale of the subject merchandise, have been normal for sales of the foreign like 

product” see Appellate Body Report, United States – Anti-Dumping Measures on Certain Hot-Rolled 

Steel Products from Japan, WT/DS184/AB/R, adopted 23 August 2001, DSR 2001:X, 4697, para. 139.  

Therefore, there seems to be two elements that are important for the Appellate Body’s understanding of 

the term “in the ordinary course of trade”, namely:  (i) certain perception that the conditions and 

circumstances under which these transactions occur are “normal”; and (ii) time, such pattern must 

extend over a reasonably long period of time. 
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investigating authorities should not simply look at whether the price of the transaction 

is lower or higher than that of a previous observable pattern.  It is rather necessary to 

look at the conditions that determine the price in those transactions.  In other words, 

instead of simply looking at price differences in an isolated way, the price must be 

assessed “in light of the other terms and conditions of the transaction.”
169

 

 

According to the Appellate Body there could be many reasons for which 

transactions might not be “in the ordinary course of trade”.
170

  Neither the ADA nor 

the WTO jurisprudence has produced an exhaustive list of such reasons.  However, 

the Appellate Body has identified some examples of “terms” or “conditions” in a 

transaction that may affect price and therefore have an impact on whether or not such 

transactions should be considered in the “ordinary course of trade”.  These instances 

are: (i) the existence of a liquidation procedure; (ii) volume differences; (iii) 

undertakings of additional liability or responsibilities; or (iv) common ownership of 

the participants in the transaction.
171

  For example, a liquidation sale by an enterprise 

to an independent buyer may not reflect the application of “normal” commercial 

principles.
172

  The volume of the sales transaction or the acquisition of additional 

responsibilities, such as transport or insurance commitments, may have an effect on 

whether a price is higher or lower than the ordinary-course-of-trade price.
173

  

Similarly, in cases of common ownership, i.e. where the same person owns the parties 

in a transaction, “usual commercial principles might not be respected between seller 

and buyer either.”
174

 

 

According to the Appellate Body, by looking at these and other similar 

factors, investigating authorities may find out whether the price is fixed in the 

“ordinary course of trade”. 
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 Appellate Body Report, United States – Anti-Dumping Measures on Certain Hot-Rolled Steel 

Products from Japan, WT/DS184/AB/R, adopted 23 August 2001, DSR 2001:X, 4697, para. 142. 
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 Id. at para. 141. 
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 Id. at para. 141 and 142. 
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 Id. at para. 143. 
173

 Appellate Body Report, United States – Anti-Dumping Measures on Certain Hot-Rolled Steel 

Products from Japan, WT/DS184/AB/R, adopted 23 August 2001, DSR 2001:X, 4697, para. 142. 
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 Appellate Body Report, United States – Anti-Dumping Measures on Certain Hot-Rolled Steel 

Products from Japan, WT/DS184/AB/R, adopted 23 August 2001, DSR 2001:X, 4697, para. 141.  The 

reason for this is, according to the Appellate Body, that a sale between single-owned parties may not be 
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according to the Appellate Body, in that situation “there [would be] reasons to suppose that the sales 
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the buyer or higher to transfer resources to the seller.  The Appellate Body observed that “there are 

many reasons relating to corporate law and strategy, and to fiscal law, which may lead to resources 

being allocated, in these ways, within a single economic enterprise”, see Appellate Body Report, 

United States – Anti-Dumping Measures on Certain Hot-Rolled Steel Products from Japan, 

WT/DS184/AB/R, adopted 23 August 2001, DSR 2001:X, 4697, para. 141.  Moreover, according to 

the Appellate Body, “the lower the degree of common ownership, implying common control, between 

the parties to a sales transaction, the less likely it is that the transaction will not be ‘in the ordinary 

course of trade’”. However, the Appellate Body clarified that “even where the parties to a sales 

transaction are entirely independent, a transaction might not be ‘in the ordinary course of trade’”, see 

Appellate Body Report, United States – Anti-Dumping Measures on Certain Hot-Rolled Steel Products 

from Japan, WT/DS184/AB/R, adopted 23 August 2001, DSR 2001:X, 4697, para. 143. 



36 

 

Once the authorities have identified which transactions should not be 

considered within the “ordinary course of trade”, they may exclude from the 

calculation of the normal value, all sales which do not fall within this category.  The 

rational behind this rule is that to include such sales in the calculation, whether the 

price is high or low, would distort what is defined as “normal value”.
175

  As observed 

by the Appellate Body itself, the inclusion of lower-priced transactions in the 

calculation would make a finding of dumping less likely and would also lower the 

amount of any margin of dumping.  On other hand, the inclusion of higher-priced 

transactions would make a finding of dumping more likely and raise the amount of 

any margin of dumping.
176

 

 

II.3.1.3.1.  The “below-cost” exception 

 

In some cases, even if there is a pattern of sales transactions reflecting a stable price, 

such price may not be considered as the “ordinary course” price.  This occurs when: 

 
2.2.1.  Sales of the like product in the domestic market of the 

exporting country or sales to a third country at prices below per 

unit (fixed and variable) costs of production plus administrative, 

selling and general costs may be treated as not being in the 

ordinary course of trade by reason of price and may be disregarded 

in determining normal value only if the authorities determine that 

such sales are made within an extended period of time in 

substantial quantities and are at prices which do not provide for the 

recovery of all costs within a reasonable period of time.  If prices 

which are below per unit costs at the time of sale are above 

weighted average per unit costs for the period of investigation, 

such prices shall be considered to provide for recovery of costs 

within a reasonable period of time (emphasis added and footnotes 

omitted). 

 

 This provision establishes a limit to avoid that investigating authorities 

artificially keep the normal value high, i.e. “inflate” the normal value.  Below-cost 

prices can only be disregarded from the calculation of the normal value if certain 

conditions are met; namely: (i) such sales are made within an extended period of time, 

meaning one year and under no circumstances less than six months
177

; (ii) they occur 

in substantial quantities, meaning that the weighted average selling price of the 

transactions under consideration for the determination of the normal value is below 

the weighted average per unit costs, or that the volume of sales below per unit costs 

represents not less than 20% of the volume sold in transactions under 

consideration
178

; and (iii) are at prices which do not provide for the recovery of all 

costs within a reasonable period of time, that is to say, prices below weighted average 

per unit costs for the period of investigation.
179
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 Appellate Body Report, United States – Anti-Dumping Measures on Certain Hot-Rolled Steel 

Products from Japan, WT/DS184/AB/R, adopted 23 August 2001, DSR 2001:X, 4697, para. 145. 
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 Id. at para. 144. 
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 ADA, footnote 4 to Article 2.2.1.  One year period is the option suggested as normal by the ADA. 
178

 ADA, footnote 5 to Article 2.2.1. 
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 Although Article 2.2.1 does not purport to exhaust the range of methods for determining whether 

sales are in the ordinary course of trade, in my view the existence of the base line established by Article 

2.2.1 gives us some contextual perspective insight about the meaning of such term.  Based on this 

provision, one may suggest that a transaction is made in “in the ordinary course of trade” if the price 

allows the seller to recover costs and to make some profits; or at least to recover costs. 
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It is worth noting that Article 2.2.1 is permissive rather than mandatory, which 

means that the authorities can still use sales below cost for determining normal 

value.
180

 The practice of investigating authorities in this regard varies widely.
181

  The 

ADA does not establish a cap for the prices that can be taken into account when 

determining normal value because the seller can establish his profits as high as he 

deems it convenient.  But a transaction where the seller is not even able to recover his 

costs for a prolonged period of time should definitely be considered as outside the 

“ordinary course of trade”, because clearly the practices of that trader depart from 

what is common market behavior, i.e. avoiding losing money for unsustainable 

periods of time. 

 

II.3.1.3.2.  The even-handed use of discretion 
 

The fact that there is no definition of what constitutes “in the ordinary course of 

trade” in the ADA gives investigating authorities certain level of discretion to 

determine how to ensure that normal value is not distorted by the inclusion of sales 

that are not “in the ordinary course of trade”.
182

  However, this discretion needs to be 

exercised “in an even-handed way that is fair to all parties affected by an anti-

dumping investigation” (emphasis in the original).
183

 
 

In the past, the Appellate Body has considered as uneven-handed those anti-

dumping practices that simultaneously: (i) systematically exclude low-priced sales as 

not “in the ordinary course of trade”, but automatically include high-priced sales 

(even if “aberrationally high”);
184

 (ii) places upon the exporters the burden to 

demonstrate that prices are excessively high; (iii)
185

 make it very difficult for the 

exporters to satisfy this burden;
186

 and (iv) do not inform the exporters about the 

existence of the rule applied to high-priced sales.
187

  According to the Appellate Body 

these combination of circumstances, in particular, the automatic exclusion of 

marginally low-priced sales coupled with the automatic inclusion of all high-priced 

sales, worked to the disadvantage of the exporters because they operate systematically 

to raise the normal value.
188

  It remains uncertain however, whether the existence of 

one of these practices alone would result in the same conclusion.  It seems that, as in 

many other instances, a case-by-case approach will be applied in order to determine 

whether one rule or practice alone or in combination with others, systematically 

increases the normal value to the disadvantage of the exporters. 

 

 

 

 

                                                 
180

 EDWIN VERMULST, THE WTO ANTI-DUMPING AGREEMENT, A COMMENTARY, 23 (2005). 
181

 JUDITH CZAKO ET AL., A HANDBOOK ON ANTI-DUMPING INVESTIGATIONS 152 (2003). 
182

 Appellate Body Report, United States – Anti-Dumping Measures on Certain Hot-Rolled Steel 

Products from Japan, WT/DS184/AB/R, adopted 23 August 2001, DSR 2001:X, 4697, para. 148. 
183

 Id. 
184

 Id. at para. 152. 
185

 Id. at paras. 152 and 153. 
186

 Id. at para. 153. 
187

 Id. at para. 155. 
188

 Appellate Body Report, United States – Anti-Dumping Measures on Certain Hot-Rolled Steel 

Products from Japan, WT/DS184/AB/R, adopted 23 August 2001, DSR 2001:X, 4697, para. 154. 
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II.3.1.4.  Comparable Price 

 

Article 2.1 also requires that the normal value is “comparable” to the export price. 

Here again, the ADA provides no definition of this term.  Some authors have 

interpreted it as meaning that the comparison must be made at the same level of trade, 

normally at the ex-factory level.
189

  However, in my opinion the word “comparable” 

has a wider meaning and function in the operation of Article 2, as I will discuss in the 

following paragraphs. 

 

II.3.1.4.1.  Relationship between the “comparable” price requirement in Article 2.1 

and Article 2.4:  the use of downstream sales prices 

 

Although there is no definition of the word “comparable” in the ADA, Article 2.4 

requires investigating authorities to make a fair comparison between export price and 

normal value.  It also establishes some guidelines to achieve this objective.  This 

provision reads as follows: 

 
2.4 A fair comparison shall be made between the export price 

and the normal value.  This comparison shall be made at the same 

level of trade, normally at the ex-factory level, and in respect of 

sales made at as nearly as possible the same time.  Due allowance 

shall be made in each case, on its merits, for differences which 

affect price comparability, including differences in conditions and 

terms of sale, taxation, levels of trade, quantities, physical 

characteristics, and any other differences which are also 

demonstrated to affect price comparability. In the cases referred to 

in paragraph 3, allowances for costs, including duties and taxes, 

incurred between importation and resale, and for profits accruing, 

should also be made.  If in these cases price comparability has been 

affected, the authorities shall establish the normal value at a level 

of trade equivalent to the level of trade of the constructed export 

price, or shall make due allowance as warranted under this 

paragraph.  The authorities shall indicate to the parties in question 

what information is necessary to ensure a fair comparison and shall 

not impose an unreasonable burden of proof on those parties 

(footnote omitted). 

 

Should we therefore interpret that the Article 2.4 criteria give meaning to the 

world “comparable” in Article 2.1?  The Appellate Body seems to agree with this 

approach, although it has never expressly made such statement.  When discussing the 

application of Article 2.1, the Appellate Body stated that in order “to ensure that 

prices are ‘comparable’, the [ADA] provides a mechanism, in Article 2.4”.
190

  On one 

opportunity, the Appellate Body concluded that Article 2.1 did not prohibit the use of 

downstream sales to calculate normal value, because Article 2.4 ensures that prices 

are “comparable”, by mandating investigating authorities to make allowances for 

“differences which affect price comparability”, such as differences in the levels of 

trade.
191
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II.3.1.5.  Alternative Methods for Determining the Normal Value 

 

The ADA also foresees the possibility that investigating authorities will not be able to 

determine the normal value due to a lack of appropriate information.  In those 

circumstances, the ADA allows national authorities to use alternative ways to obtain 

the normal value.  These methods essentially consist of using alternative data to 

produce a price that would substitute the sale price of the “like” product in the 

exporting country.  For this purpose, the ADA establishes certain rules to ensure that 

the application of such methods is made in a fair manner. 

 

II.3.1.5.1.  When can investigating authorities use alternative methods to determine 

normal value? 

 

Article 2.2 of the ADA establishes: 

 
2.2 When there are no sales of the like product in the ordinary 

course of trade in the domestic market of the exporting country or 

when, because of the particular market situation or the low volume 

of the sales in the domestic market of the exporting country, such 

sales do not permit a proper comparison, the margin of dumping 

shall be determined by comparison with a comparable price of the 

like product when exported to an appropriate third country, 

provided that this price is representative, or with the cost of 

production in the country of origin plus a reasonable amount for 

administrative, selling and general costs and for profits.    

 

This means that alternative methods to obtain normal value can be used in two 

cases: 

 

(i) When there are no sales of the “like” product in the ordinary course of trade 

in the domestic market of the exporting country, or 

 

(ii) When, even though there are some sales of the “like” product in the 

ordinary course in the domestic market, such sales do not permit a proper 

comparison because: 

 

a. The particular market situation; or 

b. The volume of the sales is less than 5% of the sales of the product 

under consideration to the importing Member; provided that a lower 

ratio should be acceptable where the evidence demonstrates that 

domestic sales at such lower ratio are nonetheless of sufficient 

magnitude to provide for a proper comparison.
192

 

 

II.3.1.5.2. Because of the particular market situation 

 

We have already discussed above how to determine whether certain transactions 

should be considered as being in the “ordinary course of trade”.  The other situation 

where the investigating authorities may use alternative methods to determine normal 
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 ADA, footnote 2 to Article 2.2. 



40 

 

value is when certain market conditions exist that prevent them from making a proper 

comparison between export price and normal value.
193

 

 

The ADA does not establish what particular market circumstances allow the 

use of alternative ways to establish the normal value.  It does however indicate what 

effect such circumstances must have, namely, rendering a proper comparison between 

the normal value and the export price impossible.  Interpreting a similar provision in 

the Tokyo anti-dumping treaty, the panel in EEC – Cotton Yarn concluded that the 

test for having recourse to the alternative methods was not whether or not a particular 

market situation existed per se, but rather whether “it had the effect of rendering the 

sales themselves unfit to permit a proper comparison”.
194

  According to the panel, 

“there must be something intrinsic to the nature of the sales themselves that dictates 

they cannot permit a proper comparison.”
195

  This means that in order to resort to 

alternative ways to establish normal value, the investigating authority needs to be 

satisfied that certain situation “affects the domestic sales themselves in such a way 

that they would not permit a proper comparison.”
196

 

 

II.3.1.5.3.  Acceptable methods to obtain the normal value 

 

If one of the two hypothesis required for the use of alternative ways to produce the 

normal value materializes, according to Article 2.2, domestic authorities may 

determine the margin of dumping by comparing the export price with: 

 

(i) A comparable price of the “like” product when exported to an appropriate 

third country, provided that this price is representative, or 

 

(ii) The cost of production in the country of origin plus a reasonable amount 

for administrative, selling and general costs and for profits.  This second 

method is commonly known as the “construction of normal value”. 

 

It is important to highlight that the investigating authorities may freely choose 

between these two methods and that there is no hierarchy between them. 
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II.3.1.5.4.  Third-country-price method 

 

The first alternative method to produce the normal value is using the comparable price 

of the “like” product when exported to an “appropriate” third country, provided that 

this price is representative. 

 

The above-discussed rules of Article 2.2.1 for the dismissal of certain 

transactions for not being “in the ordinary course of trade”, also apply in those 

instances where sales to a third country are used to determine the normal value. 

 

II.3.1.5.5.  Construction of the normal value 

 

The second alternative method to calculate the normal value is commonly known as 

the “construction” alternative, consisting of substituting the sale price of the “like” 

product in the domestic market of the exporting country with the cost of production in 

the country of origin plus a reasonable amount for administrative, selling and general 

costs and for profits. 

 

Article 2.2.2 of the ADA establishes special rules on the type and source of 

the information that may be used for the construction of the normal value.  In general, 

it shows a preference for using real information obtained from the exporter involved.  

According to this provision, the amounts for administrative, selling and general costs 

and for profits shall be based on (i) actual data (ii) pertaining to production and sales 

in “the ordinary course of trade” (iii) of the “like” product (iv) by the exporter or 

producer under investigation. 

 

However, when such information is not available, the amounts themselves 

may be constructed as well.  For this purpose, Article 2.2.2 provides three options 

among which, investigating authorities may choose freely:
197

 

 
(i)  the actual amounts incurred and realized by the exporter or 

producer in question in respect of production and sales in the 

domestic market of the country of origin of the same general 

category of products;   

(ii)  the weighted average of the actual amounts incurred and 

realized by other exporters or producers subject to investigation in 

respect of production and sales of the like product in the domestic 

market of the country of origin; 

(iii)   any other reasonable method, provided that the amount for 

profit so established shall not exceed the profit normally realized 

by other exporters or producers on sales of products of the same 

general category in the domestic market of the country of origin 

(emphasis added). 

 

                                                 
197
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Although investigating authorities may choose freely among these options, the 

circumstances described in the subparagraph the authorities choose to apply must be 

present in that particular case.  For instance, in EC – Bed Linen, the Appellate Body 

found that if authorities choose to rely on weighted average of the actual amounts 

incurred and realized by other exporters or producers subject to investigation (Article 

2.2.2(ii)), they need to make sure that there is information available about more than 

one exporter or producer subject to investigation.
198

 

 

This does not mean that in those cases where there is only one exporter or 

producer subject to investigation, authorities may not construct the normal value.  As 

the Appellate Body has observed, “in a case where there is data relating to only one 

other exporter or producer, a Member may have recourse to the calculation method 

set forth in Article 2.2.2(iii), provided, of course, that the specific requirements for the 

use of this calculation method are met.”
199

 

 

Considering that Article 2.2.2 is a subsection of Article 2.2, the question has 

been made whether the requirements and authorization established in the chapeau 

apply to the alternatives set forth in Article 2.2.2, in particular the exclusion of 

transactions that are not “in the ordinary course of trade.”  To this question, the 

Appellate Body has replied in the negative.  In EC – Bed Linen, the Appellate Body 

concluded that a Member is not allowed to exclude those sales that are not made “in 

the ordinary course of trade” from the calculation of the “weighted average” under 

Article 2.2.2(ii).
200

  Based on its previous view of the treaty interpreter’s duties in 

India – Patents (US),
201

 the Appellate Body determined that the exclusion in the 

chapeau of the transactions outside the “ordinary course of trade” should lead us to 

believe that, “where there is no such explicit exclusion elsewhere in the same Article 

of the [ADA], no exclusion should be implied.”
202

  The Appellate Body added that 

“Article 2.2.2(ii) contains its own specific requirements” and that “reading into the 

text of Article 2.2.2(ii) a requirement provided for in the chapeau of Article 2.2.2 is 

not justified (emphasis in the original).”
 203
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II.3.2.  EXPORT PRICE 

 

Export price is the second component of the comparison from which a dumping 

margin may eventually arise.  Export price is essentially the sale transaction price of 

the product under investigation in the domestic market of the country of importation. 

 

As in the case of normal value, the ADA contemplates the possibility that no 

reliable information or no information at all may exist in relation to the export price.  

For this reason, Article 2.3 establishes rules for construct this component.  First, 

Article 2.3 establishes the situations where authorities may resort to the construction 

of the export price.  According to this provision, this alternative may be used in cases 

where: 

 

(i) There is no export price, for instance, when the transaction involves an 

internal transfer or barter;
204

 or 

 

(ii) Where the export price is unreliable because of association or a 

compensatory arrangement between the exporter and the importer or a third 

party.
205

 

 

In those cases, Article 2.3 allows investigating authorities to construct the 

export price on the basis of: 

 

(i) The price at which the imported products are first resold to an independent 

buyer, or 

 

(ii) If the products are not resold to an independent buyer, or not resold in the 

condition as imported, on such reasonable basis as the authorities may 

determine.
206

 

 

Here again, this apparently simple procedure may entail numerous 

complications; in particular, because very often authorities make adjustments to the 

export price with the alleged objective of ensuring a fair comparison between export 

price and normal value.  These adjustments may have a substantial impact on whether 

or not the investigating authorities find that there is a margin of dumping and on the 

amount of such margin. 

 

 

                                                 
204
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206

 Article 2.3 of the ADA establishes: 

2.3 In cases where there is no export price or where it appears to the 

authorities concerned that the export price is unreliable because of association 

or a compensatory arrangement between the exporter and the importer or a 

third party, the export price may be constructed on the basis of the price at 

which the imported products are first resold to an independent buyer, or if the 

products are not resold to an independent buyer, or not resold in the condition 

as imported, on such reasonable basis as the authorities may determine. 
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II.3.1.  FAIR COMPARISON: COMPARING NORMAL VALUE AND EXPORT PRICE 

 

As I previously mentioned,
207

 Article 2.4 requires investigating authorities to make a 

fair comparison between the export price and the normal value.  I also mentioned that 

according to the second sentence of Article 2.4, the “export price” and the normal 

value are comparable if they are: (i) at the same level of trade, normally at the 

ex-factory level, and (ii) in respect of sales made at as nearly as possible the same 

time.
208

 

 

When this level of comparability is not achieved, Article 2.4 requires 

authorities to make some adjustments or “allowances” in order to correct any 

differences between export price and normal value that may affect price 

comparability.  Here again, the ADA does not exhaustively define what type of 

differences should be addressed through the use of allowances, but it does define what 

type of effects such differences must have, namely, compromising the comparability 

between export price and normal value.  Article 2.4, however, provides some 

examples of differences that may have that effect: 

 

(i) Conditions and terms of sale, such as, transport costs or credit terms 

associated with particular transactions involving  the product concerned;
209

 

 

(ii) Taxation; 

 

(iii) Levels of trade; 

 

(iv) Quantities; 

 

(v) Physical characteristics, and 

 

(vi) Any other differences which are also demonstrated to affect price 

comparability.
210 

 

Article 2.4 does not specify what kind of allowances the authorities can make.  

We can interpret that the term “allowance” in Article 2.4 includes any calculation, 

adjustment or substitution that enables the authorities to attain Article 2.4 general 

objective of ensuring a “fair comparison” between the normal value and the export 

price.  Specifically, this objective is achieved if “[b]y making the allowances required 

under Article 2.4 of the [ADA], the investigating authorities […] arrive at a price 

which corresponds to the ‘ex-factory’ price of the ‘like product’ for the specific 
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exporter concerned”, as required by that provision.
211

 Which specific “allowances” 

should be made in any case depends very much on the facts surrounding the 

calculation of the export price and the normal value.
212

 

 

II.3.1.1.  Are the Allowances Mentioned in Article 2.4 Mandatory and Restrictive 

in Nature? 

 

Article 2.4 has several functions.  In particular, it establishing mechanisms to ensure 

that the comparability between the export price and the normal value are maintained.  

In the following paragraphs, I will discuss how these mechanisms work. 

 

Existing jurisprudence has created a distinction between the allowances 

established in the third sentence of Article 2.4 and those contained in the fourth 

sentence of the same provision.  These two sentences establish: 

 
2.4 […]  Due allowance shall be made in each case, on its 

merits, for differences which affect price comparability, including 

differences in conditions and terms of sale, taxation, levels of trade, 

quantities, physical characteristics, and any other differences which 

are also demonstrated to affect price comparability. In the cases 

referred to in paragraph 3, allowances for costs, including duties 

and taxes, incurred between importation and resale, and for profits 

accruing, should also be made (footnote omitted). 

 

In the following paragraphs, I will relate how the Appellate Body seems to 

have considered that the type or allowances referred to in the third sentence of Article 

2.4 are mandatory if certain conditions are met, and non-exhaustive.
213

  Conversely, 

the panel in US – Stainless Steel seems to have found that the allowances in the forth 

sentence are permissive and exhaustive in nature. 

 

II.3.1.1.1.  General allowances in the third sentence of Article 2.3: they are mandatory 

if certain conditions are met and they are non-exhaustive 
 

According to the Appellate Body in US – Hot Rolled Steel, Article 2.4 of the ADA 

gives only “certain examples” and that it “expressly requires that ‘allowances’ be 

made for ‘any other differences which are also demonstrated to affect price 

comparability’” (emphasis in the original).
214

  Therefore, according to the Appellate 

Body, “there are no differences ‘affecting price comparability’ which are precluded, 

as such, from being the object of an ‘allowance’”.
215

  This means, in other words, that 

the list of allowances contained in the third sentence of Article 2.4 is non-exhaustive. 

 

The Appellate Body also came to the conclusion that such allowances are 

mandatory.  Indeed, as mentioned previously when discussing the relation between 

Article 2.1 and Article 2.4, the Appellate Body considered that the use of downstream 
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sales was permitted under Article 2.1 because comparability was preserved by the 

requirements of Article 2.4.
216

  The Appellate Body added that “when investigating 

authorities decide to use downstream sales to independent buyers in their calculations 

of normal value, “they come under a particular duty to ensure the fairness of the 

comparison because it is more than likely that downstream sales will contain 

additional price components which could distort the comparison” (emphasis 

added).
217

 

 

The Appellate Body’s reasoning suggests that it perceived the making of 

allowances under Article 2.4 as a duty in cases where the comparability between the 

export price and the normal value is threatened.  And in certain specific cases, such as 

when the authority uses downstream sales to calculate the normal value, such duty 

becomes even more acute. 

 

Nevertheless, the application of the allowances provided in Article 2.4 is not 

mandatory in all cases, because not always comparability between the export price 

and the normal value is affected.  However, authorities do not have absolute 

discretion to choose in what cases they will make allowances and in what cases they 

will not.  In my view, the phrase “[d]ue allowance shall be made in each case, on its 

merits, for differences which affect price comparability” (emphasis added) should be 

interpreted as meaning that such allowances must be made if appropriate in order to 

achieve the objective stated at the beginning of Article 2.4, i.e. making a “fair 

comparison”. 

 

II.3.1.1.2.  Specific allowances in the third sentence of Article 2.3: they are non-

mandatory and exhaustive 

 

Apart form the general allowances established in Article 2.4 third sentence, the forth 

sentence of the same provision contains another set of allowances that are specific for 

cases where the export price has been constructed.  Article 2.4 fourth sentence 

establishes that in those cases, investigating authorities should make allowances for: 

 

(i) Costs, including duties and taxes, incurred between importation and resale, 

and for 

 

(ii) Profits accruing. 

 

Article 2.4 fifth sentence adds that “if in these cases price comparability has 

been affected”, investigating authorities shall: 

 

(i) Establish the normal value at a level of trade equivalent to the level of trade 

of the constructed export price, or 

 

(ii) Make due allowance as warranted under this paragraph. 

 

The question then arises whether these specific allowances are different in 

nature than those established in the third sentence of Article 2.4.  Specifically, 
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whether they are mandatory and non-exhaustive as well.  Contrary to what the 

Appellate Body concluded in relation to the general allowances of Article 2.4.  The 

panel in US – Stainless Steel concluded that “a Member is not required to make 

allowance for costs and profits when constructing an export price.”
218

  The panel 

based its reasoning on the fact that “the failure to make allowance for costs and profits 

could only result in a higher export price – and thus a lower dumping margin”.  

Therefore, the panel suggested that because the investigating authorities have no 

incentive not to make the allowances on constructed export prices, such allowances 

need not to be mandatory.  Therefore, the panel concluded that the ADA “merely 

permits, but does not require, that such allowances be made.”
219

 

 

Furthermore, the panel also concluded that the fact that the allowances in the 

fourth sentence of Article 2.4 are not mandatory, “does not mean that a Member is 

free to make any allowances it desires, including allowances not specified in this 

provision.”  Here again, in contrast to what the Appellate Body decided in relation to 

the general allowances in the third sentence of Article 2.4, the panel concluded that 

the allowances in the fourth sentence define, in an exhaustive way, the allowances that 

can be made in relation to a constructed export price.  Indeed, the panel viewed the 

fourth sentence of Article 2.4 “as providing an authorization to make certain specific 

allowances” (emphasis in the original) and that therefore, “allowances not within the 

scope of that authorization cannot be made”.
220

 

 

II.3.1.2.  What is the Relation between Article 2.3 and Article 2.4? 

 

As I have mentioned above, Article 2.3 allows Members to construct the export price 

where there is no export price or where the actual export price is unreliable because of 

an association between the exporter and the importer.  Article 2.4 on the other hand, 

enables the investigating authorities to conduct adjustments or allowances on both the 

export price and the normal value in order to ensure a “fair comparison”.  The 

question about the relation between these two articles is to what extent they establish 

different mechanisms. Or if, on the contrary, the making of allowances in Article 2.4 

and the export price construction process in Article 2.3 are the same thing.  In other 

words, whether Article 2.3 and Article 2.4 have different specific contents or whether 

Article 2.4, in particular its fourth sentence, gives content to Article 2.3. 

 

In US – Stainless Steel, the panel seemed to lean towards the second option.  

First of all, it stated that in their view, “both Article 2.3 and Article 2.4 play an 

important role in respect of the construction of export prices.”
221

  The panel also 

recalled that Article 2.3 specifies that the export price may be constructed “on the 

basis of the price at which the imported products are first resold to an independent 

buyer” (emphasis in the original).
222

  Therefore, according to the panel, substituting 

the actual export price with the sale price to an independent buyer does not constitute 
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the entirety of the construction process.  In the panel’s view, “it is clear from [the] 

language of [Article 2.3] that, while the price charged to the first independent buyer is 

a starting-point for the construction of an export price, it is not itself the constructed 

export price” (emphasis in the original).
223

  The panel saw in Article 2.3 no guidance 

regarding the methodology to be employed in order to construct the export price.  

According to the panel, “the only rules governing the methodology for construction of 

an export price are set forth in Article 2.4”,
224

 specifically in its fourth sentence.
225

 

 

The US – Stainless Steel panel’s interpretation of the relation between Article 

2.3 and Article 2.4 poses several questions.  In the first place, why would the drafters 

of the ADA expressly establish rules for the construction of the export price but not 

for the construction of the normal value?  Moreover, why would they insert the rules 

for the construction of the export price in the same provision where they refer to the 

allowances to ensure a “fair comparison” and not in Article 2.3 that specifically 

addresses the issue of construction of export price?  Furthermore, why should we 

interpret that the mechanism to construct export price is limited to the options 

established in Article 2.4 fourth sentence, while assuming that the mechanism to 

construct the normal value is not limited to the alternatives established in Article 2.4, 

third sentence? 

 

The panel in US – Stainless Steel address these apparent inconsistencies by 

seeing a difference in nature between the allowances for differences which affect 

price comparability contained in Article 2.4 third sentence, and the allowances 

relating to the construction of the export price contained in Article 2.4, fourth 

sentence.  According to the panel, “allowances in respect of construction of the export 

price are separate and distinct from allowances for differences which affect price 

comparability and are governed by different substantive rules.”
226

  In the panel’s 

view, “the purpose of allowances to construct an export price is not to insure price 

comparability per se”, but rather, to construct the export price and to make allowances 

“because it appears to the investigating authorities that the export price is unreliable 

because of association or a compensatory arrangement between the exporter and the 

importer or [a] third party”.  Therefore, the panel observed, “[b]y working backwards 

from the price at which the imported products are first resold to an independent buyer, 

it is possible to remove the unreliability”.
227

 

 

II.3.1.3.  The Foreseeability of the Difference 

 

The fact that the ADA does not provide an exhaustive list of differences for which 

allowances can be made, does not mean that any kind of difference may justify the 

making of an allowance under Article 2.4.  It has been interpreted that only those 

differences that could have been anticipated at the moment of fixing the prices for the 
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product in the domestic market and in the export market can be addressed by making 

an allowance under Article 2.4.  Indeed, the same panel in US – Stainless Steel 

concluded that “[a] difference that could not reasonably have been anticipated and 

thus taken into account by the exporter when determining the price to be charged for 

the product in different markets or to different customers is not a difference that 

affects the comparability of prices within the meaning of Article 2.4”.
228

 

 

The panel in that case based its decision on its interpretation of the notion of 

“price comparability” embedded in Article 2.4 that according to the panel should 

“inform” the interpretation of the term “differences in conditions and terms of 

sale”.
229

  The panel determined that the requirement to make due allowance for 

differences that affect price comparability is intended to “neutralise differences in a 

transaction that an exporter could be expected to have reflected in his pricing”.
230

  

Therefore, the panel concluded that “a price certainly cannot be expected to reflect an 

amount for costs that were entirely unforeseen at the time the price was set”.
231

 

 

II.3.1.4.  “Incurred between Importation and Resale” 

 

A different but related question is what meaning should we ascribe to the expression 

“incurred between importation and resale” in the fourth sentence of Article 2.4 that 

refers to cases of constructed export price?  It has been interpreted that “in its ordinary 

meaning is most naturally read to refer to costs that were incurred between the date of 

importation and the date of resale”.
232

 

 

This plain and straightforward interpretation of the temporal reference 

“incurred between importation and resale” was, however, later on expanded by a 

panel, based on the object and purpose of the fourth sentence of Article 2.4.  As I 

mentioned earlier, the panel in US – Stainless Steel considered that the object and 

purpose of that passage of Article 2.4 is “to construct a reliable export price to use in 

lieu of the actual export price”.
233

  Therefore, according to the panel, the fourth 

sentence of Article 2.4, “[r]ead in light of this object and purpose”, allows authorities 
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to deduct form the export price “costs related to the resale transaction but not incurred 

in a temporal sense between the date of importation and resale”.
234

 

 

Based on this broad interpretation of the term “incurred between importation 

and resale” the panel accepted that, for instance, “an amount to cover the risk of non-

payment might be considered to be a cost “incurred between importation and resale” 

even though, in a temporal sense, it occurs after the resale.  The panel, however, 

refused to accept that this term can be stretched out to include (i) costs that not only 

were not incurred in an accounting sense until after the date of resale but (ii) which 

were entirely unforeseen at that time.
235

 

 

First of all, I would like to emphasize that I disagree with the panel’s view that 

the object and purpose of the fourth sentence of Article 2.4 is to construct the export 

price.  In my opinion, the object and purpose of that particular passage of the ADA is 

to ensure that the normal value and the constructed export price are comparable.  

However, in order to interpret the term “incurred between importation and resale”, my 

disagreement seems to be more a matter of terminology rather than of real substance.  

Ultimately, I agree that the core objective of this provision is to bring export price 

closer to the “comparable price, in the ordinary course of trade, for the like product 

when destined for consumption in the exporting country” at “the same level of trade” 

and “as possible the same time”, as required by Articles 2.1 and 2.4 of the ADA.  

Therefore, I may agree with the panel that the term “incurred between importation 

and resale” should be interpreted more from an accounting perspective, rather than 

from a purely temporal point of view. 

 

Nevertheless, this interpretation of the term in question leaves many questions 

without an answer.  It seems that the panel’s two main criteria for considering certain 

costs as “incurred between importation and resale” are: (i) the costs need to be 

incurred in an accounting sense until between the date of importation and the date of 

resale; and (ii) the costs need to be foreseeable at the time the price was set.  

However, are there any cases where although the cost was not foreseeable at the time 

the price was set, it was incurred in an “accounting sense” until between the date of 

importation and the date of resale?  I must assume that the answer is yes.  For 

instance, a sudden increase in transport costs due to unexpected causes.  However, 

applying the panel’s criteria, these costs should not be considered as “incurred 

between importation and resale”.  Therefore, it seems that the decisive criterion is 

whether or not the cost was foreseeable at the time the price was set; but if that is the 

case why the drafters of the ADA did not put it in those terms?  Why did they choose 

to use the temporal frame “between the date of importation and the date of resale” as 

the point of reference to determine whether a certain cost could be deducted from the 

export price, and not the foreseeable character of the cost?  These are questions that 

the panel’s interpretation of Article 2.4 leaves unanswered. 
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II.3.1.5.  Other Variables that May Affect Price Comparability 

 

II.3.1.5.1.  Conversion of currencies 

 

Article 2.4.1 deals with the issue of conversion of currencies.  This provision mandate 

that when a conversion of currencies is necessary while comparing the export price 

and the normal value, the rate of exchange must be the one that corresponds to the 

date of sale, meaning the date of contract, purchase order, order confirmation, or 

invoice, that establishes the material terms of sale.
236

 

 

This should be considered a general rule.  The same provision establishes two 

exceptions to this general rule:
237

 

 

(i) When a sale of foreign currency on forward markets is directly linked to 

the export sale involved, the rate of exchange in the forward sale must be 

used. 

 

(ii) Fluctuations in exchange rates must be ignored and in an investigation the 

authorities must allow exporters at least 60 days to have adjusted their export 

prices to reflect sustained movements in exchange rates during the period of 

investigation. 

 

II.3.1.5.2.  Weighted averaging v. individual transactions 

 

Finally, Article 2.4.2 establishes that subject to the provisions governing fair 

comparison in paragraph 4, the existence of margins of dumping during the 

investigation phase shall normally be established on the basis of a comparison of: 

 

(i) A weighted average normal value with a weighted average of prices of all 

comparable export transactions, or 

 

(ii) By a comparison of normal value and export prices on a 

transaction-to-transaction basis.
238

 

 

Exceptionally, Article 2.4.2 admits that a normal value established on a 

weighted average basis may be compared to prices of individual export transactions 

(a.k.a. the “asymmetrical method”) if two conditions are met:  

 

(i) The authorities find a pattern of export prices which differ significantly 

among different purchasers, regions or time periods
239

, and 
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(ii) If an explanation is provided as to why such differences cannot be taken 

into account appropriately by the use of a weighted average-to-weighted 

average or transaction-to-transaction comparison.
240

 

 

Although the literature normally considers the issues of selection of currency 

rates and the use of weighted averaging vis-à-vis individual transactions as subjects 

separate from the discussion of price comparability and normally within the issue of 

the determination of the margin of dumping, I believe that they rather belong to the 

discussion of fair comparison.  In my view, the fact that both Article 2.4.1 and Article 

2.4.2 are subsections of Article 2.4 indicates that the drafters considered that the 

selection of currency rates and the question of whether the normal value and the 

export price should be compared by weighted averages or individual transactions is a 

matter that has an impact on the fairness of the comparison.  At the end of the day, 

determining the existence of a margin of dumping is nothing but the product of 

comparing the normal value and the export price.  However, for practical purposes 

(mostly correlation of issues), I will discuss the various interpretation questions 

arising from Article 2.4.2 in a separate section below on the determination of 

dumping margins. 

 

II.3.2.  DETERMINATION OF THE DUMPING MARGIN 

 

The Appellate Body has established that the objective of Article 2.4.2 is “explain[ing] 

how [investigating authorities] must proceed in establishing that there is dumping” 

(emphasis in the original).
241

  In other words, it establishes the basic principles 

according to which investigating authorities must compare the information on normal 

value with the information regarding the export price in order to decide whether the 

former is higher.  By the word “margins” we must understand “the individual margin 

of dumping determined for each of the investigated exporters and producers of the 

product under investigation, for that particular product”.
242

  According to the 

Appellate Body, this margin should reflect “a comparison that is based upon 

examination of all of the relevant home market and export market transactions”.
243
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In real life, the seemingly simple operation of subtracting the export price 

from the normal value entails various complexities and may raise difficult 

questions.
244

 

 

I mentioned earlier that Article 2.4.2 establishes a general rule and an 

exception.  First, Article 2.4.2 requires that the existence of margins of dumping 

normally be established on the basis of a comparison of a weighted average normal 

value with a weighted average of prices of all comparable export transactions.  In the 

alternative, this provision allows the comparison of normal value and export prices on 

a transaction-to-transaction basis. 

 

As a matter of exception, Article 2.4.2 authorizes investigating authorities to 

compare the normal value established on a weighted average basis to prices of 

individual export transactions if the authorities find a pattern of export prices which 

differ significantly among different purchasers, regions or time periods (targeted 

dumping).  In such cases however, this provision establishes an extra requirement.  If 

authorities decide to compare a weighted average normal value to individual export 

transactions, they must provide an explanation as to why such differences cannot be 

taken into account appropriately by the use of a weighted-average-to-weighted-

average or transaction-to-transaction comparison. 

 

II.3.2.1.  The Entirety of the Prices 

 

Article 2.4.2 establishes that the margin of dumping must be established, inter alia, 

“on the basis of a comparison of a weighted average normal value with a weighted 

average of prices of all comparable export transactions” (emphasis added). 

 

Two important questions arise.  In the first place, does the use of the singular 

form when referring to “a weighted average” normal value and “a weighted average” 

of prices of export transactions mean that the production of multiple averaging is not 

allowed?  In other words, that all normal value transactions should be gathered in a 

single conglomerate in order to produce a single weighted average that needs to be 

compared with a single weighted average of all export transactions?  Secondly, if that 

is the case, then what is the meaning of the word “comparable” in that same 

provision?  Is it possible that despite the use of the singular form when referring to 

weighted averages, the word “comparable” allows for the production of multiple 

weighted averages for both normal value and export price so that only “comparable” 

transactions are compared?  The jurisprudence has developed solutions for these 

questions as described in the following subsections. 

 

II.3.2.1.1.  Calculating the margin of dumping for the product as “a whole” v. 

multiple averaging 

 

In EC – Bed Linen, based on the definition of dumped product established in Article 

2.1 of the ADA, the Appellate Body stated that “it is clear […] that the [ADA] 

concerns the dumping of a product, and that, therefore, the margins of dumping to 
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which Article 2.4.2 refers are the margins of dumping for a product” (emphasis in the 

original).
245

 

 

In that case, the EC produced several weighted averages of both normal value 

and export price, based on alleged differences in physical characteristics between the 

different models of cotton-type bed linen.  The EC calculated, for each of these 

models, a weighted average normal value and a weighted average export price.  Later 

on, the EC compared the weighted average normal value with the weighted average 

export price for each model.  Finally, the EC added up the amounts it had calculated 

as dumping margins for each model of the product in order to determine an overall 

dumping margin for the product as a whole.  During this last phase, the EC treated 

any negative dumping margins as zero.
246

 

 

The Appellate Body pointed out that the EC defined the product at issue 

simply as “bed linen of cotton-type fibres” and that it considered the different possible 

product types as a single product for the purpose of its investigation.
247

  Therefore, the 

Appellate Body concluded that “having defined the product as it did, the [EC] was 

bound to treat that product consistently thereafter in accordance with that 

definition”.
248

  Hence, for the purposes of Article 2.4.2, the EC “had to establish ‘the 

existence of margins of dumping’ for the product – cotton-type bed linen – and not 

for the various types or models of that product” (emphasis in the original).
249

  

Consequently, the Appellate Body decided that “whatever the method used to 

calculate the margins of dumping, […] these margins must be, and can only be, 

established for the product under investigation as a whole” (emphasis in the 

original).
250

 

 

Based on this reasoning, the Appellate Body considered that “a comparison 

between export price and normal value that does not take fully into account the prices 

of all comparable export transactions – such as the practice of ‘zeroing’ at issue in 

this dispute – is not a ‘fair comparison’” as required by Article 2.4 and by Article 

2.4.2.
251

 

 

A panel dealing with a similar situation did not, nevertheless, share the 

Appellate Body’s interpretation of Article 2.4.2.  Or at least, that seemed to be for a 

while what occurred in US – Stainless Steel.  On that occasion, the panel concluded 

that the reference in the singular to “a weighted average normal value” “[did] not mean 

that a Member is required to compare a single weighted average normal value to a 
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single weighted average export price in cases where some of the export transactions are 

not comparable to the transactions that represent the basis for the normal value”.
252

  

Therefore, according to the panel, “[a] Member may […] use multiple averages in cases 

where it has determined that non-comparable transactions are involved” (emphasis 

added).
253

 

 

The Appellate Body’s approach in EC – Bed Linen and the decision of the 

panel US – Stainless Steel seemed at that point to be conflicting.  This decision of the 

Appellate Body’s decision seems to suggest that the word “comparable” in Article 

2.4.2 may not serve as justification for making further distinctions between products 

that were considered as “like” for the purpose of an anti-dumping investigation.  The 

panel’s position on the other hand, seems to lean towards the opposite direction, 

accepting that the term “comparable” gives investigating authorities the opportunity 

to resort to multiple averaging if, in their view, the transactions are not comparable. 

 

The reason why these two decisions appear to be conflicting, before the 

Appellate Body had the opportunity to clarify its own decision in subsequent cases, is 

that the Appellate Body’s approach mixed two separate questions, namely:  whether 

multiple averaging is illegal per se, on one hand; and whether the practice known as 

“zeroing” contradicts in and of itself Article 2.4 of the ADA, on the other hand.  

Although the Appellate Body stated that “a comparison between export price and 

normal value that does not take fully into account the prices of all comparable export 

transactions is not a ‘fair comparison’” it considered the EC’s establishment of the 

dumping margins inconsistent with Article 2.4.2 not because of the segmentation of 

the calculation, but rather because of the practice of “zeroing” negative dumping 

margins.
254

 

 

On a subsequent occasion, when dealing with the issue of “zeroing” as well, 

the Appellate Body had the opportunity to clarify what they meant to say in EC – Bed 

Linen.  In US – Softwood Lumber V, the Appellate Body clarified that they agreed 

with both parties in that dispute that multiple averaging is permitted under Article 

2.4.2 to establish the existence of margins of dumping for the product under 

investigation.
255

  The Appellate Body added that they “disagree[d] with those who 

suggest[ed] that the Appellate Body Report in  EC – Bed Linen is premised on an 

assumption that multiple averaging is prohibited”.  According to the Appellate Body 

the issue of multiple averaging was not before the Appellate Body in that dispute.
256
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Therefore, the issue of unduly segmenting the weighted averages and the issue 

of “zeroing”, which is treating negative margins of dumping as zero must be 

distinguished.  Thus, segmenting the weighted averages as a methodological tool to 

determine the margins of dumping is not illegal per se; but the type of “zeroing” at 

issue in EC – Bed Linen and US – Softwood Lumber V is.  I will elaborate on the 

legality of the practice know as “zeroing” further below. 

 

II.3.2.1.2.  The problem regarding the relationship between Articles 2.1 (“like 

product”), 2.4 (“fair comparison”/allowances) and 2.4.2 (“comparable”) 

 

 II.3.2.1.2.1.  Relation between Article 2.1 and Article 2.4.2 

 

As mentioned above, Article 2.1 of the ADA establishes that dumping exists 

whenever a product is introduced into the commerce of another country at less than its 

normal value of the like product in the exporting country.  The Appellate Body, in EC 

– Bed Linen, concluded that “[a]ll types or models falling within the scope of a ‘like’ 

product must necessarily be ‘comparable’” (emphasis added).  It also determined that 

“export transactions involving those types or models must therefore be considered 

‘comparable export transactions’ within the meaning of Article 2.4.2”.
257

  The EC 

argued that not allowing Members to make differences between different types or 

models of a product when determining the dumping margins would prevent them 

from addressing “targeted” dumping, meaning in that case, model or type-specific 

dumping.
258

  The Appellate Body disagreed with this view and stated that “if the [EC] 

wanted to address, in particular, dumping of certain types or models of bed linen, it 

could have defined, or redefined, the product under investigation in a narrower 

way”
259

 (emphasis in the original). 

 

It must be noted that in EC – Bed Linen, the European Union relied on 

differences in physical characteristics to support its claim that different types of 

models of cotton-type bed linen were not “comparable”.
260

  The Appellate Body 

seems to base its decision on the incompatibility between this argument and the EU’s 

definition of the product under investigation (“like product”), which included all 

models of cotton-type bed linen. The question remains, however, whether the 

Appellate Body intended its statement that “all types or models falling within the 

scope of a ‘like’ product must necessarily be ‘comparable’” as a general principle 

applicable in all cases or whether it intended to circumscribe it to the specific facts of 

the case at bar, in particular, to the fact that the European Union used the alleged 

differences in physical characteristics among the various models of the product as the 

basis for the segmentation of the weighted averages.
261

  More recent jurisprudence 
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suggests that the second alternative is correct.  Since the Appellate Body has clarified 

that it does not consider that multiple averaging per se contravenes the ADA,
262

 

probably only certain types of multiple averaging, e.g. those that have the effect of 

“inflating” the margin of dumping should be considered as forbidden. 

 

If we interpreted the Appellate Body’s decision as establishing a general rule 

applicable in all cases (the rule being that products considered “like” for the purpose 

of Article 2.1 should necessarily be considered “comparable” under Article 2.4.2), we 

would need to ask ourselves: what is the purpose of inserting the word “comparable” 

in Article 2.4.2 then?  To what extent does this word imply a second independent test? 

And to what extent is it a repetition of the “like-product” test if the various groups are 

created on the basis of differences in the physical characteristics of the products?  

Would that interpretation have the effect of reading out the word “comparable” in 

Article 2.4.2? 

 

The decision of the panel in US – Stainless Steel seems to suggest, that there 

might be situations where the use of multiple averages in relation to products 

considered “like” is allowed under Article 2.4.2.  The panel in US – Stainless Steel 

considered that the inclusion of the word “comparable” in Article 2.4.2 is “highly 

significant” because in its ordinary meaning it indicates that “a weighted average 

normal value is not to be compared to a weighted average export price that includes 

non-comparable export transactions”.
263

  The panel noted for instance, that the 

insertion of the word “comparable” into that provision was the only modification to 

that Article between the date of the Draft Final Act and the text as adopted.   

According to the panel, this “suggests that its inclusion was not merely incidental but 

reflected careful consideration by the drafters”.
264

  Therefore, the panel concluded that 

“a Member is not required to compare a single weighted average normal value to a 

single weighted average export price in cases where certain export transactions are 

not comparable to transactions that represent the basis for the calculation of the 

normal value”.
265

 

 

In that case, the panel was presented with the question of whether the 

existence of significant differences in normal value over the course of an 

investigation, in itself, is a sufficient basis to conclude that export and home market 

transactions at different points in the period of investigation are not comparable such 

that the use of multiple averages is permissible under Article 2.4.2 of the ADA.
266

  

The US, the defendant in that dispute, argued that the existence of differences in the 

timing of sales in the home market and the export market, combined with significant 

differences in the normal value, export price or constructed export price over the course 
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of the investigation, render transactions non-comparable.
267

  The panel conceded that 

“the timing of sales may have implications in respect of the comparability of export and 

home market transactions”.
268

  It considered, however, that this did not mean that 

“where an average to average comparison methodology is used, individual home 

market and export sales that are not made at the same time necessarily are not 

comparable and thus cannot be included in the weighted averages”.
269

 

 

Consequently, the panel accepted that “there may be factual circumstances 

where the use of multiple averaging periods could be appropriate in order to insure 

that comparability is not affected by differences in the timing of sales” within the 

averaging periods in the home and export markets.  According to the panel, a Member 

“might […] be justified in concluding that differences in timing of sales in the home 

and export markets give rise to a problem of comparability that could be addressed 

through multiple averaging periods, if two conditions are met: (i) a change in prices 

and (ii) differences in the relative weights by volume within the period of 

investigation of sales in the home market as compared to the export market.
270

 

 

Therefore, the panel seems to answer in the positive to the question of whether 

it is possible that transactions involving “like” products may not be comparable.  

Hence, a way to interpret both the Appellate Body’s and the panel’s decisions in these 

two different disputes, in a consistent way, would require assuming that the Appellate 

Body meant to say that “like” products cannot be considered non-comparable under 

Article 2.4.2 if the basis for its alleged non-comparability are differences in physical 

characteristics.  This interpretation would leave the door open for situations, such as 

the one identified by the panel in US – Stainless Steel, where like products might still 

be considered as non-comparable for the purpose of Article 2.4.2.
271
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II.3.2.1.2.2.  Relation between Article 2.4 and Article 2.4.2 

 

Finally, there is the question of how Article 2.4.2, in particular the word 

“comparable”, relates to Article 2.4, especially to the allowances mentioned in that 

provision.  According to the Appellate Body, Article 2.4 sets forth a general 

obligation to make a “fair comparison” between export price and normal value that 

“informs all of Article 2, but applies, in particular, to Article 2.4.2 which is 

specifically made ‘subject to the provisions governing fair comparison in [Article 

2.4]’”.
272

 

 

Although it is not entirely clear what the Appellate Body meant to say by 

noting that Article 2 applies “in particular” to Article 2.4.2, we may interpret that it 

was a recognition that the way the margin of dumping is calculated has a great 

relevance when it comes to achieving a fair comparison between the normal value and 

the export price. 

 

The Appellate Body also stated that “while the word ‘comparable’ in Article 

2.4.2 relates to the comparability of export transactions, Article 2.4 deals more 

broadly with a ‘fair comparison’ between export price and normal value and ‘price 

comparability’”.
273

   In the Appellate Body’s view, “the word ‘comparable’ in Article 

2.4.2 relates back to both the general and the specific obligations of the investigating 

authorities when comparing the export price with the normal value”.
274

 

 

The question here again is whether applying the allowances referred to in 

Article 2.4 to preserve price comparability, on one had, and ensuring that all 

transactions used to produce a weighted average of export prices are comparable, on 

the other hand, constitute the same requirement.  Moreover, if they do not constitute 

the same requirement, do they entail the same or similar actions? And to what extent 

do they overlap?  Furthermore, is there any sequencing in the way they should be 

applied? 

 

In my opinion, the application of allowances under Article 2.4 and the 

verification of the comparability of the export transactions used to produce a 

weighted average under Article 2.4.2 constitute different requirements.  As the 

Appellate Body noticed, the focus is on different objects, namely, the comparability 

between the normal value and the export price in the first case, and the comparability 

of export transactions in the second instance.  They, however, share the same 

                                                                                                                                            
for instance, consumers’ preferences, or another factor.  Let us imagine now that both, big avocados 

and small avocados are sold in both, the domestic and export market, at different prices.  Would in that 

case be justified for the authorities to have multiple weighted averages of normal value and export 

price, some corresponding to small tomatoes and some corresponding to big avocados?  Would it be 

the same case scenario than in EC – Bed Linen?  Furthermore, would that be a situation that could be 

solved by applying the allowances referred to in the third sentence of Article 2.4 (which expressly 

include differences in “physical characteristics”) rather than by creating multiple averages under 

Article 2.4.2 as the EC did in EC – Bed Linen? 
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 Appellate Body Report, European Communities – Anti-Dumping Duties on Imports of Cotton-Type 

Bed Linen from India, WT/DS141/AB/R, adopted 12 March 2001, DSR 2001:V, 2049, para. 59. 
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objective: ensuring a “fair comparison” between the normal value and the export 

price. 

 

As to the possible existence of certain sequencing between the application of 

these two requirements, I believe that the fact that the requirement of comparability of 

the export transactions is contained in Article 2.4.2, that is a subsection of Article 2.4, 

serves as contextual guidance to determine whether these two requirements should be 

applied in certain order. 

 

It seems that multiple averaging that is conducted to address the 

“comparability” requirement in Article 2.4.2 is allowed in cases where, after applying 

(or exploring the application of) the allowances referred to in Article 2.4, there are 

still differences among the export transactions that are so substantial that if a single 

weighted average of export transactions was produced, the objective of making a “fair 

comparison” would be threatened.
275

 

 

II.3.2.1.3.  Zeroing 

 

On the issue of “zeroing” an entire dissertation may be written.  In this section, my 

objective is much more modest for I only intend to address the highlights relating to 

this practice. 

 

As I mentioned earlier, “zeroing” consists of treating those comparisons 

between normal value and export price where the latter is higher than the former as 

zero dumping margin when calculating the overall margin of dumping.  Or as the 

panel defined it in US – Stainless Steel (Mexico), the calculation of margin of 

dumping in “a manner that does not fully reflect export prices that are above the 

normal value”.
276

 

 

Although several types of zeroing have been identified,
277

 in weighted to 

weighted average comparisons under the first sentence of Article 2.4.2, this practice is 

commonly known as “model zeroing” and it can be generally described as a dumping 

margin calculation methodology that includes the following steps: 
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Mexico, WT/DS344/R, adopted 20 May 2008, as modified by Appellate Body Report 
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Report WT/DS294/AB/R, DSR 2006:II, 521. 



61 

 

(i) Creating several groups of categories of the product under investigation, 

normally corresponding to specific “models” or “types” of that product; 

 

(ii) Calculating for each of these groups, a weighted average normal value and 

a weighted average export price; 

 

(iii) Comparing the weighted average normal value with the weighted average 

export price for each group; 

 

(iv) Treating those comparisons where normal value was lower than export 

price (“negative dumping margin”) as zero; 

 

(v) Adding up the amounts calculated as “dumping margins” for each group of 

the product in order to determine an overall dumping margin for the product 

as a whole, including any zeroes resulting from “negative dumping margins”; 

and 

 

(vi) Having added up the “positive dumping margins” and the zeroes, dividing 

this sum by the cumulative total value of all the export transactions involving 

all types and models of that product.
278

 

 

“Zeroing” negative dumping margins in transaction-to-transaction 

comparisons is commonly known as “simple zeroing”. 

 

II.3.2.1.3.1.  The legality of “zeroing” 

 

The legality of the practice known as “zeroing” has been long and widely discussed in 

academic and dispute settlement fora.  In the context of the WTO dispute settlement 

system, abundant and often contradictory jurisprudence has been produced.  However, 

during the ADA era, one of the foundational stones of this discussion was early 

established by the Appellate Body in EC – Bed Linen.  On that occasion, the 

Appellate Body stated that “whatever the method used to calculate the margins of 

dumping, […] these margins must be, and can only be, established for the product 

under investigation as a whole” (emphasis added).
279

 

 

The Appellate Body added that in weighted to weighted average comparisons, 

the investigating authorities “are required to compare the weighted average normal 

value with the weighted average of prices of all comparable export transactions”.
280

  

Therefore, the Appellate Body considered that by “zeroing” the negative dumping 
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margins, the EC “treated those export prices as if they were less than what they were 

[which] in turn, inflated the result from the calculation of the margin of dumping”.
281

 

 

However, as I mentioned earlier the Appellate Body phrased its decision in 

that case in a way that left plenty of room to speculate about whether its conclusion 

that the EC acted inconsistently with Article 2.4.2 was based on the illegality of 

“zeroing” as such or whether the mere use of multiple averaging or the combination 

of both practices was the cause of the inconsistency with that provision.
282

 

 

More recent jurisprudence has attempted to clarify this point.  In numerous 

occasions the Appellate Body has reversed panels’ findings to make clear that the 

practice of “zeroing” in original investigations,
283

 periodic reviews
284

 or sunset 

reviews
285

 regardless of the type of methodology used (i.e. weighted average-to-

weighted average or transaction-to-transaction comparisons
286

) contravenes several 
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provisions of the ADA, to the extent that it entails disregarding those comparisons 

where export price is higher than normal value for the calculation of the overall 

margin of dumping for the product as a whole. 

 

II.3.2.1.3.2.  The relevance of the terms “dumping” and “dumping margins” 

 

According to the most recent jurisprudence, the debate on the legality of “zeroing” 

ultimately boils down to the interpretation of the terms “dumping” and “margins of 

dumping” in Articles VI.1 of the GATT and 2.1 and 2.4.2 of the ADA.
287

 

 

The US has argued in several disputes that the term “margins of dumping” in 

Article 2.4.2 does not refer to the margins of dumping for the product under 

investigation as a whole, but refers instead exclusively to the results of multiple 

comparisons where the normal value is higher than the export price.  According to 

this position, negative margins of dumping should not be considered as “margins of 

dumping” for the purpose of Article 2.4.2.  Hence, authorities are not required to 

offset the result of those comparisons against the positive margins of dumping to 

obtain an overall dumping margin for the product as a whole.
288

 

 

The Appellate body has consistently disagreed with this position.  Ever since 

US – Bed Linen, the Appellate Body has firmly held that dumping can “be found to 

exist only for the product under investigation as a whole, and cannot be found to exist 

only for a type, model, or category of that product”.
289

  In the later cases, the 

Appellate Body has essentially based its position on its interpretation of the term 

“dumping” in Articles VI.1 of the GATT and 2.1 of the ADA.
290

  According to the 

Appellate Body, it is clear from these provisions that “dumping is defined in relation 

to a product as a whole as defined by the investigating authority”; and that this 
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definition, as evidenced by the introductory phrase of Article 2.1, which states “[f]or 

the purpose of this agreement”, applies throughout the entire ADA.
291

 

 

Consequently, according to the Appellate Body, the results of multiple 

comparisons, either on weighted average-to-weighted average or transaction-to-

transaction basis, are not yet “dumping margins” under Article 2.4.2.  In its view, 

these partial results simply reflect “intermediate calculations made by an investigating 

authority in the context of establishing margins of dumping for the product under 

investigation”.  It added that “it is only on the basis of aggregating all these 

‘intermediate values’ that an investigating authority can establish margins of dumping 

for the product under investigation as a whole”.
292

 

 

II.3.2.1.3.3.  The rational for the prohibition of “zeroing” 

 

The Appellate Body has concluded that “zeroing” essentially entails that at least in 

relation to some export transactions, the export prices are treated as if they were less 

than what they actually are which means that this practice fails to take into account 

the entirety of the prices of the export transactions in those subgroups where the 

weighted average normal value is less than the weighted average export price.  The 

necessary consequence of this practice, as identified by the Appellate Body, is 

“inflat[ing] the margin of dumping for the product as a whole”.
293

  This, of course, 

contravenes the “fair comparison” requirement of Article 2.4 and perhaps the very 

object and purpose of the ADA which aims at preventing Members from abusing their 

anti-dumping laws and regulations. 

 

II.3.2.1.3.4.  The EU, Japan and the US agreement 

 

On February 6, 2012, the DSB circulated joint communications made by the 

delegations of the US, the EU
294

 and Japan,
295

 where they announced that they had 

reached an agreement concerning the implementation of the panels and Appellate 

Body findings in three disputes, namely:  WT/DS294 US – Zeroing (EC),  WT/DS350 

US – Continued Zeroing and WT/322 US – Zeroing (Japan). 

 

According to the USTR these agreements come as a result of the EU and 

Japan authorization requests to impose hundreds of millions of dollars of trade 

retaliation against exports from the US, after the Appellate Body found that the US 

had failed to bring its AD methodologies in the disputes mentioned above into 

                                                 
291

 See Appellate Body Report, United States – Final Dumping Determination on Softwood Lumber from 

Canada, WT/DS264/AB/R, adopted 31 August 2004, DSR 2004:V, 1875, para. 94;  see also Appellate 

Body Report, United States – Final Countervailing Duty Determination with Respect to Certain Softwood 

Lumber from Canada – Recourse by Canada to Article 21.5 of the DSU, WT/DS257/AB/RW, adopted 

20 December 2005, DSR 2005:XXIII, 11357, para. 122. 
292

 Appellate Body Report, United States – Final Dumping Determination on Softwood Lumber from 

Canada, WT/DS264/AB/R, adopted 31 August 2004, DSR 2004:V, 1875, para. 78, paras. 95-98. 
293

 Id. at para. 101. 
294

 WTO Dispute Settlement Body, Joint Communication from the European Union and the United 

States, WT/DS294/43, WT/DS350/20 (8 February 2012). 
295

 WTO Dispute Settlement Body, Joint Communication from the United States and Japan, 

WT/DS322/44 (8 February 2012). 



65 

 

compliance.
296

  In essence, by virtue of these agreements the United States accepted 

to stop using “zeroing” in duties against various products including steel, bearings, 

chemicals and food products from the European Union and Japan, in exchange for EU 

and Japan dropping their relation claims. 

 

More specifically, according to the EU Trade Commissioner the United States 

committed itself to use a new methodology to calculate AD duty rates in all new 

administrative reviews of existing AD orders.  Moreover, goods imported into the US 

after May 2010 were also expected to be determined under the new methodology 

without “zeroing”.  These changes were also expected to affect duties on imports 

from other countries, such as Brazil, Mexico and Vietnam.
297

 

 

Some commentators have noted, however, that some ambiguities in the terms 

of these agreements made it unclear whether, despite these new commitments, the US 

could continue to use “zeroing” in administrative reviews in some exceptional 

circumstances.
298

  Subsequent actions adopted by the US to implement these 

agreements have been interpreted as singling that the US intended to use average-to-

average comparisons without “zeroing”, except where it determined that the 

application of a different comparison method was more appropriate.  Thus, some 

observers consider that this ambiguity left open the possibility that the US would 

continue using “zeroing” in original investigations and reviews when believed that, 

for instance, targeted dumping was taking place.
299

 

 

                                                 
296

 Press Release, Office of the United States Trade Representative, United States Trade Representative 

Ron Kirk Announces Solution to Years-Old Zeroing Disputes, Demonstrating Commitment to Export 

Growth and Job Creation (Feb., 2012) available at http://www.ustr.gov/about-us/press-office/press-

releases/2012/united-states-trade-representative-ron-kirk-announces-solu. 
297

 Doug Palmer, US reaches deal to avoid Japan, EU trade sanctions, Reuters (Feb. 6, 2012) available 

at http://timesofindia.indiatimes.com/world/us/US-reaches-deal-to-avoid-Japan-EU-trade-

sanctions/articleshow/11783588.cms. 
298

 U.S. Zeroing Deals With the EU, Japan Do Not Address Past Uses of Zeroing, Daily News, World 

Trade Online (Feb. 8, 2012) (on file with author).  
299

 Commerce Final Rule Leaves Door Open to Future Use of Zeroing, Daily News, World Trade 

Online (Feb. 10, 2012) (on file with author). 

http://www.ustr.gov/about-us/press-office/press-releases/2012/united-states-trade-representative-ron-kirk-announces-solu
http://www.ustr.gov/about-us/press-office/press-releases/2012/united-states-trade-representative-ron-kirk-announces-solu
http://timesofindia.indiatimes.com/world/us/US-reaches-deal-to-avoid-Japan-EU-trade-sanctions/articleshow/11783588.cms
http://timesofindia.indiatimes.com/world/us/US-reaches-deal-to-avoid-Japan-EU-trade-sanctions/articleshow/11783588.cms


 

 66 

II.4.  DETERMINATION OF INJURY 

 

It has been mentioned a couple of times in this work that Article VI of the GATT 

allows WTO Members to react to dumping practices only in those cases where 

dumping is injurious to the domestic industry, that is, when it “causes or threatens 

material injury to an established industry in the territory of [a Member] or materially 

retards the establishment of a domestic industry”.
300

 

 

Footnote 9 of the ADA provides the following definition of injury: 

 
Under this Agreement the term “injury” shall, unless otherwise 

specified, be taken to mean material injury to a domestic industry, 

threat of material injury to a domestic industry or material 

retardation of the establishment of such an industry and shall be 

interpreted in accordance with the provisions of this Article. 

 

Just like in the case of the determination of dumping, establishing the 

existence of injury entails complex practical and legal hurdles that have resulted in 

long and multi-layered debates.
301

  In the following subsections, I will address the 

ADA provisions on the determination of injury as well as the discussions surrounding 

their interpretation and application.  As I did in relation to the determination of 

dumping, I will include in the following pages my own understanding regarding the 

functioning of these rules. 

 

II.4.1.  THE FUNDAMENTAL AND OVERARCHING NATURE OF ARTICLE 3.1 

 

Article 3.1 of the ADA establishes the fundamental and overarching
302

 principles for 

the determination of injury.  This provision reads as follows: 

 
Article 3 

Determination of Injury 

3.1 A determination of injury for purposes of Article VI of 

GATT 1994 shall be based on positive evidence and involve an 

objective examination of both (a) the volume of the dumped 

imports and the effect of the dumped imports on prices in the 
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domestic market for like products, and (b) the consequent impact 

of these imports on domestic producers of such products (footnote 

omitted and emphasis added). 

 

As observed by the Appellate Body in Thailand – H-Beams these overarching 

obligations inform the more details requirements of the other paragraphs of Article 3, 

which in general focus “on substantive obligations that a Member must fulfill in 

making an injury determination”.
303

 

 

The Appellate Body in EC – Bed Linen (Article 21.5 – India) noted that there 

is no provision in the ADA establishing “a specific methodology that must be 

followed by investigating authorities when calculating the volume of dumped imports 

for purposes of determining injury”.  However, this adjudicating organ concluded that 

whatever methodology investigating authorities choose for the determination of injury 

under Article 3, “clearly must be made on the basis of ‘positive evidence’ and involve 

an ‘objective examination’”.
304

 

 

The Appellate Body in EC – Bed Linen (Article 21.5 – India) also recognized 

that these obligations are not ambiguous,
305

 and that, on the contrary, they are 

“absolute [as] [t]hey provide for no exceptions, and they include no qualifications”.  

Therefore, “[t]hey must be met by every investigating authority in every injury 

determination” (emphasis added).
306

 

 

II.4.2.  ‘POSITIVE EVIDENCE’ AND ‘OBJECTIVE DETERMINATION’ 

 

A panel once concluded that “there are no rules in the [ADA] as to the type of 

evidence that can support an investigating authority’s findings”.
307

  Although in a 
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very strict sense this conclusion may be accurate, the truth is that, as mentioned in the 

previous subsection, the ADA does establish a clear mandate as to the nature of the 

evidence and the investigative process upon which authorities must base their injury 

findings.  Indeed, Article 3.1 requires that such evidence be “positive” and evaluated 

through an “objective examination”.  Therefore, clarifying the meaning of these two 

terms is capital to determine the authorities evidentiary responsibilities in an anti-

dumping investigation.
308

 

 

II.4.2.1.  The Meaning & Role of the Terms “Positive Evidence” and “Objective 

Examination” 

 

According to the Appellate Body, the term “positive evidence” relates “to the quality 

of the evidence that authorities may rely upon in making a determination” (emphasis 

added).
309

  Therefore, in the Appellate Body’s view, the word “positive” means “that 

the evidence must be of an affirmative, objective and verifiable character, and that it 

must be credible” (emphasis added).
310

 

 

On the other hand, the Appellate Body concluded that the word “examination” 

relates “to the way in which the evidence is gathered, inquired into and, subsequently, 

evaluated” (emphasis added).  In addition, the adjective “objective” “indicates 

essentially that the ‘examination’ process must conform to the dictates of the basic 

principles of good faith and fundamental fairness” (emphasis added).  Therefore, in 

the view of the Appellate Body, “an ‘objective examination’ requires that the 

domestic industry, and the effects of dumped imports, be investigated in an unbiased 

manner, without favouring the interests of any interested party, or group of interested 

parties, in the investigation” (emphasis added).
311

 

 

By interpreting these terms in such a precise way, the Appellate Body not only 

dissipated doubts as to the meaning of these expressions, but also sketched the basic 

coordinates of the dynamic interaction between them.  Indeed, in the Appellate 

Body’s view, the “positive evidence” and “objective examination” requirements aim 

at different aspects of the investigating authorities’ determination.  The term “positive 

evidence” “focuses on the facts underpinning and justifying the injury determination”, 

while the term “objective examination” “is concerned with the investigative process 

itself”.
312

 

 

 

 

 

                                                                                                                                            
adopted 17 December 2004, as modified by Appellate Body Report, W/DS/268/AB/R, DSR 2004:VIII, 

3421, para. 7.296. 
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 According to the Appellate Body “[t]he thrust of the investigating authorities’ obligation, in Article 

3.1, lies in the requirement that they base their determination on ‘positive evidence’ and conduct an 

‘objective examination’” (emphasis added), see Appellate Body Report, United States – Anti-Dumping 

Measures on Certain Hot-Rolled Steel Products from Japan, WT/DS184/AB/R, adopted 23 August 

2001, DSR 2001:X, 4697, para. 192. 
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 Id. 
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 Id. 
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 Id. at para. 193. 
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 Appellate Body Report, United States – Anti-Dumping Measures on Certain Hot-Rolled Steel 

Products from Japan, WT/DS184/AB/R, adopted 23 August 2001, DSR 2001:X, 4697, para. 193. 
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II.4.2.2.  The Ramifications of the Basic Obligations in Article 3.1 

 

Despite the Appellate Body’s insightful clarifications of the terms “positive evidence” 

and “objective examination”, it is hard to predict what concrete type of proof or 

practices would, in all instances, be considered as insufficient, from the evidentiary 

point of view, or as constituting a biased investigative process.
313

 

 

For instance, in Mexico – Anti-Dumping Measures on Rice, the Appellate 

Body determined that “[a]n investigating authority that uses a methodology premised 

on unsubstantiated assumptions does not conduct an examination based on positive 

evidence”.
314

  In that case, the Appellate Body concluded that Mexico failed to 

explain why certain assumptions were “appropriate” and “credible” in the analysis of 

the volume and price effects of the dumped imports; or how they would contribute to 

providing “an accurate picture” of the volume and price effects of the dumped 

imports.  It is important to observe that on that occasion, the Appellate Body did not 

condemn the use of assumptions per se, but rather the lack of justification for 

resorting to them.
315

  This example shows that the notions of “positive evidence” and 

“objective examination” in Article 3.1 may translate into various, more detailed, 

requirements such as providing sufficient explanations for the use of assumptions 

during the injury determination process. 

 

The possibility of deriving from the pillars of Article 3.1 more concrete 

obligations is even clearer if we recall that this provision is an overarching chapeau 

that informs the rest of Article 3 of the ADA, including Article 3.4 which enunciates 

some of the relevant economic factors for the examination of the impact of the 

dumped imports on the domestic industry concerned. 

 

For example, the Appellate Body has established that for an examination to be 

“objective”, “the identification, investigation and evaluation of the relevant factors of 

Article 3.4 must be even-handed” (emphasis added).
316

  Therefore, by virtue of the 

application of Article 3.1, investigating authorities are forbidden to conduct their 

investigation in such a way “that it becomes more likely that, as a result of the fact-

finding or evaluation process, they will determine that the domestic industry is 

injured”.
317

  Accordingly, the Appellate Body has concluded that an examination of 

only certain parts of a domestic industry, without a satisfactory explanation for this 

decision, “does not ensure a proper evaluation of the state of the domestic industry as 

                                                 
313

 It is important to take into account that the standard established by Article 3.1 is generally 

considered to be a softer one compared to the one required by the previous Kennedy Round Code 

where, for instance, imports had to be “demonstrably the principal cause of material injury”, see JAMES 

P. DURLING & MATHEW R. NICELY, UNDERSTANDING THE WTO ANTI-DUMPING AGREEMENT, 

NEGOTIATING HISTORY & SUBSEQUENT INTERPRETATION 140 (2002). 
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 According to the Appellate Body, “[a]n assumption is not properly substantiated when the 

investigating authority does not explain why it would be appropriate to use it in the analysis”, see 

Appellate Body Report, Mexico – Definitive Anti-Dumping Measures on Beef and Rice, Complaint 

with Respect to Rice, WT/DS295/AB/R, adopted 20 December 2005, DSR 2005:XXII, 10853, para. 

205. 
315

 The Appellate Body stated that “[they] would expect an investigating authority to substantiate the 

reasonableness and credibility of particular assumptions”, see id. 
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 Appellate Body Report, United States – Anti-Dumping Measures on Certain Hot-Rolled Steel 
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a whole, and does not, therefore, satisfy the requirements of ‘objectiv[ity]’ in Article 

3.1 of the [ADA]”.
318

 

 

II.4.2.3.  Article 3.1 & the Use of Confidential Information 

 

The ability of Article 3.1 basic obligations to translate into more concrete substantive 

and procedural rules is not unlimited.  Indeed, in Thailand – H-Beams, it was 

established that the ordinary meaning of the terms “positive evidence” and “objective 

examination” in Article 3.1 “does not suggest that an investigating authority is 

required to base an injury determination only upon evidence disclosed to, or 

discernible by, the parties to the investigation”.
319

  The Appellate Body decided in 

that case, that an injury determination “must be based on the totality of that 

evidence”, both confidential and nonconfidential; and that nothing in Article 3.1 

“limits an investigating authority to base an injury determination only upon 

nonconfidential information”.
320

 

 

This decision seems to contrast with other reports where the principles of 

“positive evidence” and “objective examination” have been found to require an even-

handed fact-finding process and the disclosure of the authorities’ reasons to base their 

findings on certain types of information, such as assumptions.  It seems only logical 

that if the investigating authorities fail to disclose what evidence they based their 

findings upon, the affected parties’ opportunities of defense may be affected. 

 

Article 6.2, for instance, establishes that “[t]hroughout the anti-dumping 

investigation all interested parties shall have a full opportunity for defence of their 

interests” (emphasis added).  Similarly, Article 12.2.2 requires that a final 

determination contain “all relevant information on the matters of fact and law and 

reasons which have led to the imposition of final measures”. 

 

Nevertheless, the Appellate Body seemed to perceive a clear difference 

between the “fairness” principles for the determination of injury contained in Article 

3.1, and the more specific due process obligations contained in other provisions of the 

ADA.  It stated: “[w]hether evidence or reasoning is disclosed or made discernible to 

interested parties by the final determination is a matter of procedure and due 

process”.  The Appellate Body continued “[t]hese matters are very important, but they 

are comprehensively dealt with in other provisions, notably Articles 6 and 12 of the 
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 Id. para. 206.  In US – Hot Rolled Steel, the Appellate Body found that the US examined certain 

parts of the market for the product under investigation without examining other parts of the same 

market “in like or comparable manner”, and that USITC “provided no adequate explanation for its 

failure to do so”, see id. at para. 214.  In a similar dispute, it was found that the approach taken by the 

EC in determining the volume of dumped imports was not based on an “objective examination” 

because imports attributable to non-examined producers were simply presumed, in all circumstances, to 

be dumped, if any of the producers examined individually were found to be dumping.  According to the 

Appellate Body this approach made it “more likely” to determine that the domestic industry was 

injured, and, therefore, it could not be “objective”, see Appellate Body Report, European Communities 

– Anti-Dumping Duties on Imports of Cotton-Type Bed Linen from India – Recourse to Article 21.5 of 

the DSU by India, WT/DS141/AB/RW, adopted 24 April 2003, DSR 2003:III, 965, para. 132. 
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 Appellate Body Report, Thailand – Anti-Dumping Duties on Angles, Shapes and Sections of Iron or 

Non-Alloy Steel and H-Beams from Poland, WT/DS122/AB/R, adopted 5 April 2001, DSR 2001:VII, 

2701, para. 107 and 111. 
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[ADA]”.
321

  Moreover, they saw no justification for reading these obligations into the 

substantive provisions of Article 3.1.
322

 

 

Unfortunately for the clarification of the relation (if any) between Article 3.1 

and Articles 6.2 and 12.2.2 of the ADA, Poland did not make a claim on Articles 6 or 

12, in accordance with Article 6.2 of the DSU.
323

  For these reasons, neither the panel 

nor the Appellate Body was able to address a potential violation of Articles 6.2 or 

12.2.2.  Therefore, the question remains whether a violation of these provisions would 

necessarily entail an infringement of Article 3.1 of the ADA.  Following the Appellate 

Body’s reasoning in Thailand – H-Beams, the answer would probably be “no”, as the 

Appellate Body considered that Article 3.1 does not incorporate the procedural and 

due process obligations of Articles 6.2 and 12.2.2.  However, it is hard to see how an 

investigation leading to a determination of injury that fails to provide the exporters a 

reasonable opportunity of defense can be considered “even-handed” as required by 

the Appellate Body itself in other reports.
324

 

 

II.4.3.  DEFINITION OF DOMESTIC INDUSTRY 

 

II.4.3.1.  The Two Alternatives of Article 4.1: “As a Whole” or a “Major 

Proportion”  

 

A key concept in the determination of injury is that of “domestic industry”.  This 

notion serves to identify the subject or group of subjects who recent the negative 

consequences of dumping and who, therefore, are entitled to trigger the initiation of 

an AD investigation.  Moreover, as recognized by the panel in Mexico – Steel Pipes 

and Tubes, “the concept of ‘domestic industry’ is critical to an injury determination, 

as it defines the framework for data collection and analysis”.
325

 

 

A definition of “domestic industry” is nowhere to find in Article 3.  This 

concept is defined by a different provision, Article 4.1 of the ADA, which establishes: 
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Non-Alloy Steel and H-Beams from Poland, WT/DS122/AB/R, adopted 5 April 2001, DSR 2001:VII, 

2701, para. 117. 
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 Appellate Body Report, United States – Anti-Dumping Measures on Certain Hot-Rolled Steel 

Products from Japan, WT/DS184/AB/R, adopted 23 August 2001, DSR 2001:X, 4697, para. 196.  As 

an interesting fact, when reading the WTO Trade Report 2009, I found the following passage which 

caught my attention: “[…] only verifiable evidence that is disclosed to, or discernable by, the parties to 

the investigation can be considered to constitute positive evidence”, see WTO Secretariat, World Trade 

Report 2009, Trade Policy Commitments and Contingency Measures at 77 (2009).  This statement 

contradicts the finding of the Appellate Body in Thailand – H-Beams as I just explained.  Interestingly 

enough, the corresponding footnote referred to paragraph 107 of that report, where the Appellate Body 

says exactly the opposite.  Probably, the final correctors of the WTO Trade Report 2009 simply 

thought that saying the opposite sounded so absurd that it had to be a mistake, so they erroneously 

“corrected” it. 
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 Panel Report, Mexico – Anti-Dumping Duties on Steel Pipes and Tubes from Guatemala, 

WT/DS331/R, adopted 24 July 2007, para. 7.321. 
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Article 4 

Definition of Domestic Industry 

4.1 For the purposes of this Agreement, the term “domestic 

industry” shall be interpreted as referring to the domestic producers 

as a whole of the like products or to those of them whose collective 

output of the products constitutes a major proportion of the total 

domestic production of those products […] (emphasis added). 

 

The jurisprudence has clarified, based on a harmonic interpretation of Articles 

3.1, 4.1 and footnote 9 (which defines injury) of the ADA, that “the domestic industry 

with respect to which injury is considered and determined must be the domestic 

industry as defined in accordance with Article 4.1.
326

 

 

Article 4.1 provides two alternatives for the delimitation of the “domestic 

industry”: 

 

(i) Focusing on the group of domestic producers as a whole of the like 

products, or 

 

(ii) Focusing on those domestic producers whose collective output of the 

products constitutes a major proportion of the total domestic production of those 

products. 

 

Investigating authorities may freely choose between these two alternatives for 

the purpose of framing their investigation, since “Article 4.1 indicates no hierarchy of 

preference between these two options”.
327

  However, “once an investigating authority 

has identified the framework for its analysis - whether an entire domestic industry or a 

major proportion thereof - it must use this identified framework consistently and 

coherently throughout an investigation”.
328

 

 

II.4.3.2.  The Segmentation of the Domestic Industry 

 

As recognized by the panel in Mexico – Corn Syrup, the ADA explicitly provides for 

only two circumstances in which it may be relevant and permissible to examine less 

than the entire domestic industry: (i) exclusion of related parties and (ii) division of 

the Member’s territory into smaller competitive regions.
329
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 Id.; see also Panel Report, Mexico – Anti-Dumping Investigation of High Fructose Corn Syrup 

(HFCS) from the United States, WT/DS132/R, adopted 24 February 2000, and Corr.1, DSR 2000:III, 

1345, para. 7.147. 
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 Panel Report, Mexico – Anti-Dumping Duties on Steel Pipes and Tubes from Guatemala, 

WT/DS331/R, adopted 24 July 2007, para. 7.322. 
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 Id.  The panel in this dispute also observed that the level of flexibility given by Article 4.1, in 
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should not “lead us to conclude that an investigating authority is permitted to switch back and forth 

between these two possibilities in the course of a single injury analysis (or to oscillate back and forth 
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analysis)”, id. 
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United States, WT/DS132/R, adopted 24 February 2000, and Corr.1, DSR 2000:III, 1345, para. 7.144. 
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II.4.3.2.1.  Exclusion of related parties 

 

Articles 4.1(i) establishes that when producers are related to the exporters or 

importers or are themselves importers of the product under investigation, the term 

“domestic industry” may be interpreted as referring to the rest of the producers.  

However if the authorities want to resort to this alternative, they must determine that 

the producers are indeed related to the exporters or the importers.  According to the 

ADA this occurs if there is a relationship of direct or indirect control, meaning the 

ability of legally or operationally exercise restraint or direction over another person, 

between them or between them and a third person who controls them or to whom they 

both control.
330

 

 

Moreover, there must be grounds for believing or suspecting that the effect of 

the relationship is such as to cause the producer concerned to behave differently from 

non-related producers.
331

 

 

II.4.3.2.2.  Creation of regional markets 

 

Also as a matter of exception, the territory of the investigating Member may be 

divided into two or more competitive markets for the product under investigation, and 

the producers within each market may be regarded as a separate industry.  In order to 

make use of this exception the authorities must determine that: 

 

(i) The producers within such market sell all or almost all of their production 

of the product in question in that market, and 

 

(ii) The demand in that market is not to any substantial degree supplied by 

producers of the product in question located elsewhere in the territory. 

 

Article 4.1(ii) accepts that in cases of segmentation of the domestic market 

into smaller competitive regions, injury may be found to exist even where a major 

portion of the total domestic industry is not injured.  In those cases, however, the 

dumped imports must be: 

 

(i) Concentrated into the isolated regional market; and  

 

(ii) Causing injury to the producers of all or almost all of the production 

within the regional market. 

 

Moreover, according to Article 4.2, in these cases AD duties may be levied 

only on the products in question consigned for final consumption to the regional 

market.
332
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 ADA, footnote 11 to Article 4.1(i). 
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 In the text of footnote 11 it is not clear, in my opinion, whether this requirement refers exclusively 

to the cases of common control over a third person, or if it is extensive to the other possibilities of 

relation between them, i.e. one controlling the other or both being controlled by a third person. 
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 Article 4.2 also establishes that: 

When the constitutional law of the importing Member does not permit the levying 

of anti-dumping duties on such a basis, the importing Member may levy the 

anti-dumping duties without limitation only if (a) the exporters shall have been 

given an opportunity to cease exporting at dumped prices to the area concerned or 
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II.4.3.3.  Unlawful Segmentation of the Domestic Industry 

 

As I mentioned early Article 4.1 grants investigating authority certain degree of 

flexibility to define what “domestic industry” will mean for the purposes of their 

investigation.  However, as I also specified, once they have made such determination 

they must conduct their analysis within that conceptual frame.  Indeed, we must recall 

that it has been interpreted that Article 4.1 does not justify focusing a determination of 

injury solely on one part of the domestic industry’s production outside the exceptions 

contained in Article 4.1 itself.
333

 

 

The Appellate Body has established that the investigation and examination 

leading to an injury determination “must focus on the totality of the ‘domestic 

industry’ and not simply on one part, sector or segment of the domestic industry” 

(emphasis added).
334

  The Appellate Body considered that “an examination of only 

certain parts of a domestic industry does not ensure a proper evaluation of the state of 

the domestic industry as a whole, and does not, therefore, satisfy the requirements of 

‘objectiv[ity]’ in Article 3.1” (emphasis in the original).
335

 

 

This does not mean, however, that the authorities may not divide the domestic 

industry into smaller segments, as a methodological tool to conduct their analysis, as 

long as they take into account the state of each one of these parts as well as the state 

of the domestic industry as a whole.  The Appellate Body accepted in US – Hot-

Rolled Steel, that “[i]t may be highly pertinent for investigating authorities to examine 

a domestic industry by part, sector or segment”.  However, “where investigating 

authorities undertake an examination of one part of a domestic industry, they should, 

in principle, examine, in like manner, all of the other parts that make up the industry, 

as well as examine the industry as a whole”.
336

 

 

As the panel observed in Mexico – Corn Syrup, it is important to differentiate 

between, on one hand, “the consideration of factors relevant to the injury analysis on 

a sectoral basis”, as an instrument “to gain a better understanding of the actual 

functioning of the domestic industry and its specific markets and thus of the impact of 

imports on the industry”; and on the other hand, “the determination of injury or threat 

of injury on the basis of information regarding only production sold in one specific 

                                                                                                                                            
otherwise give assurances pursuant to Article 8 and adequate assurances in this 

regard have not been promptly given, and (b) such duties cannot be levied only on 

products of specific producers which supply the area in question. 

Footnote 12 to Article 4.2 clarifies that for the purposes of the ADA the word “levy” means “the 

definitive or final legal assessment or collection of a duty or tax”. 
333

 See Panel Report, Mexico – Anti-Dumping Investigation of High Fructose Corn Syrup (HFCS) from 

the United States, WT/DS132/R, adopted 24 February 2000, and Corr.1, DSR 2000:III, 1345, para. 

7.144. 
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 See Appellate Body Report, United States – Anti-Dumping Measures on Certain Hot-Rolled Steel 

Products from Japan, WT/DS184/AB/R, adopted 23 August 2001, DSR 2001:X, 4697, para. 190. 
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 Id. at para. 206. 
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 Appellate Body Report, United States – Anti-Dumping Measures on Certain Hot-Rolled Steel 

Products from Japan, WT/DS184/AB/R, adopted 23 August 2001, DSR 2001:X, 4697, para. 204.  The 

Appellate Body’s rational for this requirement is that “examin[ing] only the poorly performing parts of 

an industry, even if coupled with an examination of the whole industry, may give a misleading 

impression of the data relating to the industry as a whole, and may overlook positive developments in 

other parts of the industry”, id. 
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market sector”.
337

  Therefore, the segmentation of the domestic industry outside the 

exceptions set forth in Article 4.1, is possible but only as a methodological option to 

assess the impact of the dumped imports on the entire domestic industry. 

 

In US – Hot-Rolled Steel, the Appellate Body even accepted that in certain 

cases, authorities should be allowed to base their injury determination in the results of 

only one segment of the domestic industry.  However, in those cases, they must 

“provide a satisfactory explanation as to why it is not necessary to examine directly or 

specifically the other parts of the domestic industry”.
338

  For instance, the fact that 

there is injury or threat of injury to a specific sector could be indicative of injury or 

the threat of injury to the industry as a whole.  However, as recognized by the panel in 

Mexico – Corn Syrup, the sector in question must be “sufficiently representative of 

the industry concerned as a whole”.
339

 

 

This interpretation of the “objectivity” requirement in Article 3.1 in relation to 

Article 4.1, highlights the importance of the definition of the “domestic industry” for 

the assessment of the existence of material injury or a threat of material injury.
340

 

 

II.4.3.4.  Expansion of the Domestic Industry 

 

Finally, Article 4.3 refers to the case of custom unions, and addresses the question of 

whether they should be treated as a single market and therefore, whether the 

producers within this integrated market should be treated as the “domestic industry” 

for the purpose of injury determination.  According to this provision, the answer is 

“yes”.  However, as a precondition for granting this treatment, Article 4.3 requires 

that the countries in question reach, under paragraph 8(a) of Article XXIV of the 

GATT 1994 (which defines the requirements to be complied with by custom 

unions),
341

 a level of integration that gives them “the characteristics of a single, 

unified market”. 
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 Panel Report, Mexico – Anti-Dumping Investigation of High Fructose Corn Syrup (HFCS) from the 

United States, WT/DS132/R, adopted 24 February 2000, and Corr.1, DSR 2000:III, 1345, para. 7.154. 
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 Appellate Body Report, United States – Anti-Dumping Measures on Certain Hot-Rolled Steel 

Products from Japan, WT/DS184/AB/R, adopted 23 August 2001, DSR 2001:X, 4697, para. 204, 205.  

The panel in Mexico – Corn Syrup came to a similar conclusion.  It stated that if the injury 

determination is based on the information belonging to a “representative sector” of the domestic 

industry, “there must be [in the investigating authority’s determination] an explanation of why the 
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authority to be representative of the domestic industry as a whole”, see Panel Report, Mexico – Anti-

Dumping Investigation of High Fructose Corn Syrup (HFCS) from the United States, WT/DS132/R, 

adopted 24 February 2000, and Corr.1, DSR 2000:III, 1345, para. 7.155. 
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 In Mexico – Corn Syrup the panel found that “SECOFI defined the domestic industry as 

‘manufacturers of cane sugar’ [t]hus, SECOFI was required, by the explicit terms of the [ADA], to 

consider and determine the question of threat of material injury with respect to that industry”, see id. at 

para. 7.148. 
341

 Article XXIV, 8(a) establishes: 

8. For the purposes of this Agreement: 

(a) A customs union shall be understood to mean the substitution of a single 

customs territory for two or more customs territories, so that 

(i) duties and other restrictive regulations of commerce (except, where 

necessary, those permitted under Articles XI, XII, XIII, XIV, XV and XX) are 

eliminated with respect to substantially all the trade between the constituent 
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In my view, there is an interesting question about this provision.  Considering 

how debatable it is to determine which of the existing custom unions fully comply 

with the requirements of Article XXIV 8(a), would an argument based on Article 4.3 

alleging that for instance, the European Union or MERCOSUR do not fulfill these 

requirements and that their regional producers cannot be considered as a “domestic 

industry” for injury determination purposes, be viable?  Would the panel in that case 

be forced to decide first whether these regional markets should be considered as 

custom unions for the purpose of Article XXIV 8(a)?  Would it be possible to decide 

that the panel does not need to review the compliance with all the requirements of that 

provision, since Article 4.3 establishes its own standard of integration, namely, that 

the countries in question “have the characteristics of a single, unified market” which 

can be interpreted as a more lenient standard than that of Article XXIV 8(a)?  These 

are certainly questions a panel would not like to be presented with, simply because of 

the technical complexity and political implications of reviewing the application of 

Article XXIV 8(a) of the GATT 1994.  Fortunately for them, this has never occurred 

until now. 

 

II.4.3.5.  Producer vs Producers:  Does the Plural Form Contain the Possibility of 

a Single Producer? 

 

Earlier I addressed the question of whether the use of the words “exporters” or 

“producers” in Article 2.2.2(ii) meant that authorities could not use the weighted 

average of the actual amounts incurred and realized by said producers or exporters to 

construct the normal value.  At that point I referred to the Appellate Body’s decision 

where they overturned the panel’s conclusion in EC – Bed Linen to establish that the 

plural form of the words “exporters” or “producers” did not include the singular form 

and if there was only one exporter or producer, authorities could not resort to Article 

2.2.2(ii) to construct the normal value.
342

 

 

The question arises then, whether the same principle applies in relation to the 

words “domestic producers” in Article 4.1, or whether a single producer may 

constitute the “domestic industry” for the purpose of this provision. 

 

Interestingly enough, the panel in EC – Bed Linen, whose decision on Article 

2.2.2 was overturned, used Article 4.1 as contextual support for its decision that the 

plural form of the word “producers” or “exporters” in Article 2.2.2(ii) include the 

singular form as well.  The panel “consider[ed] it indisputable that a single domestic 

producer may constitute the domestic industry under the AD Agreement, and that the 

provisions concerning domestic industry under Article 4 continue to apply in such a 

factual situation”.
343

  This conclusion was not, however, reviewed during the appeal. 

                                                                                                                                            
territories of the union or at least with respect to substantially all the trade in 

products originating in such territories, and, 

(ii) subject to the provisions of paragraph 9, substantially the same duties and 

other regulations of commerce are applied by each of the members of the union to 

the trade of territories not included in the union; 
342

 Appellate Body Report, European Communities – Anti-Dumping Duties on Imports of Cotton-Type 

Bed Linen from India, WT/DS141/AB/R, adopted 12 March 2001, DSR 2001:V, 2049, paras. 74-76. 
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 Panel Report, European Communities – Anti-Dumping Duties on Imports of Cotton-Type Bed Linen 
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WT/DS141/AB/R, DSR 2001:VI, 2077, para. 6.72. 
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Therefore, the question arises: if the panel’s conclusion in relation to Article 

2.2.2(ii) was partially based on the assumption that the word “domestic producers” in 

Article 4.1 included also the singular form, and such conclusion was overturned 

during the appeal, does that mean that the assumption that served as the basis for that 

decision was equally wrong?  In my opinion, this is probably not the case.  The 

Appellate Body’s disagreement with the panel took into account not only the fact that 

the words “producers” and “exporters” where in the plural form, but also the 

interaction between these words and the terms “weighted average” and “actual 

amounts”.
344

  In the appeal report it was recognized that “it is simply not possible to 

calculate the ‘weighted average’ relating to only one exporter or producer”.
345

  

Furthermore, from the purely economical and logical points of view, it would make 

no sense to deprive the Members’ authorities from the opportunity to take anti-

dumping action in cases where the affected domestic industry is composed of a single 

producer. 

 

II.4.4.  DUMPED IMPORTS 

 

Identifying the cause of the injury is as important as identifying its “sufferer” of 

dumping.  Item (a) of Article 3.1 requires that the “objective examination” of 

“positive evidence” be made in relation to “the volume of dumped imports and the 

effect of dumped imports on prices in the domestic market for like products” 

(emphasis added).  In addition, item (b) of the same provision requires the 

examination of the consequent impact of dumped imports on domestic producers.  

Similarly, Article 3.4 refers to “the examination of the impact of the dumped imports 

on the domestic industry” (emphasis added); while Article 3.5 establishes that “[i]t 

must be demonstrated that the dumped imports are, through the effects of dumping 

[…] causing injury” (emphasis added).  Hence, clarifying the meaning of the term 

“dumped imports” used in Articles 3.1, 3.4 and 3.5 is essential for the proper 

determination of injury. 

 

The first question is to determine whether this phrase refers, as India 

suggested in EC –Bed Linen, exclusively to imports involving transactions in which 

the export price was below the normal value.
346

  The panel in that case concluded that 

the term “dumped imports” refers to all imports of the product from specific 

producers or exporters as to which an affirmative determination of dumping has been 

made, rather than to individual transactions.
347

  While the panel accepted that a 

conclusion that a product is dumped is based on the consideration of transactions 
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involving that product from particular producers or exporters, it decided that such 

conclusion “applies to all imports of that product from such sources” (emphasis 

added), and not only to the individual transactions upon which the conclusion is 

based.
348

  Therefore, according to the panel, investigating authorities are entitled to 

consider all such imports in its analysis of ‘dumped imports’ under Articles 3.1, 3.4, 

and 3.5 of the ADA.
349

 

 

 The next question is whether, as the EC suggested in EC – Bed Linen, the term 

“dumped imports” comprise the volume of imports of the product in question from 

the country for which an affirmative determination of dumping has been made.
350

  

According to the Appellate Body, Articles 3.1, 3.4, and 3.5 of the ADA can not be 

construed “to suggest that Members may include in the volume of dumped imports the 

imports from producers that are not found to be dumping” (emphasis in the 

original).
351

  The Appellate Body concluded that injury caused by volume and prices 

of imports not sold at dumping prices “must be separated and distinguished from 

injury caused by the ‘dumped imports’” (emphasis in the original).
352

 

 

In sum, as the Appellate Body concluded in EC – Bed Linen 21.5, for the 

purpose of determining the existence of injury under Article 3 of the ADA, “if a 

producer or exporter is found to be dumping, all imports from that producer or 

exporter may be included in the volume of dumped imports”.  However, “if a 

producer or exporter is found not to be dumping, all imports from that producer or 

exporter must be excluded from the volume of dumped imports” (italics in the 

original, bolds added).
353
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II.4.5.  ARTICLE 3.2.  ASSESSING THE VOLUME OF DUMPED IMPORTS AND THEIR 

EFFECT ON PRICES 

 

As mentioned earlier, Article 3.1 requires that the determination of injury be based on 

an examination of the volume of the dumped imports and their effect on prices in the 

domestic market for like products, and the consequent impact of these imports on the 

domestic producers of such products.  In order to clarify these terms, Article 3.2 

establishes: 

 
3.2. With regard to the effect of the dumped imports on prices, 

the investigating authorities shall consider whether there has been a 

significant price undercutting by the dumped imports as compared 

with the price of a like product of the importing Member, or 

whether the effect of such imports is otherwise to depress prices to 

a significant degree or prevent price increases, which otherwise 

would have occurred, to a significant degree.  No one or several of 

these factors can necessarily give decisive guidance. 

 

II.4.5.1.  Does Article 3.2 Establish a Particular Methodology? 

 

It has been consistently established that neither paragraph 1 nor paragraph 2 of Article 

3 sets forth a specific methodology.
354

  However, as mentioned above, the 

interpretation of Article 3.2, and the rest of Article 3, is informed by the “positive 

evidence” and “objective examination” requirements of Article 3.1.  Based on these 

principles, the Appellate Body in US – Hot-Rolled Steel, determined that the 

identification, investigation and evaluation of the relevant factors for the 

determination of injury must be even-handed.  Therefore, investigating authorities 

must conduct their investigation in a way that it does not become “more likely that, as 

a result of the fact-finding or evaluation process, they will determine that the domestic 

industry is injured”.
355 

 

 Recalling this earlier decision, the Appellate Body concluded, in EC – Bed 

Linen (Article 21.5 – India)
356

, that the fact that paragraphs 1 and 2 of Article 3 do not 

set out a specific methodology to calculate the volume of dumped imports, “does not 

mean that paragraphs 1 and 2 of Article 3 confer unfettered discretion on 

investigating authorities to pick and choose whatever methodology they see fit for 

determining the volume and effects of the dumped imports” (emphasis added). Once 

again, referring to the “positive evidence” and “objective examination” requirements 

established in the initial paragraph of Article 3, the Appellate Body decided that 

whatever methodology investigating authorities choose for determining the volume of 
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dumped imports, that methodology must ensure that a determination of injury “is 

made on the basis of ‘positive evidence’ and involves an ‘objective examination’ of 

dumped imports —rather than imports that are found not to be dumped” in order to be 

consistent with paragraphs 1 and 2 of Article 3.
357

 

 

In my opinion, although these decisions refer in particular to the determination 

of the “volume of the dumped imports”, they should be considered applicable to the 

consideration of the effect of dumped imports on prices and the examination of the 

impact of the dumped imports on the domestic industry.  Furthermore, these 

conclusions may be extended to every aspect of the determination of injury.  Based on 

the overarching nature of Article 3.1, I believe that any practice that, at whatever 

point in the injury determination process, makes it more likely that the authorities will 

determine that the domestic industry is injured, should be found to contravene Article 

3.1 of the ADA. 

 

II.4.5.2.  Volumes:  Is An Increase in Volumes of Dumped Imports a Necessary 

Requirement for the Existence of Injury? 

 

The relation between Article 3.1 and Article 3.2 poses an important question.  Does 

the text of Article 3.2 in combination with Article 3.1, imply that the investigating 

authorities must look for certain correlations between different aspects to “consider” 

during the examination leading to a determination of dumping.  Under Article 3.1(a), 

investigating authorities are expected to “base” their determination of injury, inter 

alia, on an examination of “the volume of dumped imports and the effect of the 

dumped imports on prices”.  Does the fact that the drafters of the ADA put these two 

elements (i.e. volume of dumped imports and prices) together under item (a) of 

Article 3.1 show the existence of a particular relation between them that the 

authorities must look for? 

 

When elaborating on the elements of the examination, Article 3.2 establishes 

that in relation to “the volume of dumped imports”, the authorities should consider 

whether they have “significant[ly] increase[ed]”.  According to the same provision, in 

relation to “the effect of the dumped imports on prices”, the authorities should 

consider whether there has been a significant price undercutting, depression or 

suppression. 

 

Therefore, one way to interpret the relation between Articles 3.1 and 3.2 is 

reading in their text an implicit requirement on the investigating authorities to find a 

connection between the volume of dumped imports and the prices of the like product 

in the domestic market.  In other words, that in order to establish the existence of 

injury, authorities must find that the negative effects on prices are the result of an 

increase in dumped imports. 
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This interpretation implies two things:  first, that an increase in the volume of 

dumped imports and the effect on prices maintain a relation of cause-effect for the 

purposes of Article 3.2; and second, that a positive determination of injury necessarily 

requires the existence of an increase in dumped imports.  For practical purposes, 

Article 3.2 would then become a provision dealing with the causal connection 

between dumped imports and injury.  Nevertheless, the jurisprudence produced to 

date contradicts this interpretation. 

 

In the first place, it seems that the increase or decrease in the volume of 

dumped imports should not be seen as “a cause” of price fluctuations which in turn 

would be the cause of injury.  Such increase or decrease is simply one of the possible 

consequences of the existence of dumped imports.  Therefore, neither Article 3.1(a) 

nor Article 3.2 should be interpreted as requiring a connection between any increases 

in dumped imports and price fluctuations.  Both are two different possible 

consequences of the existence of dumped imports, and they both can simultaneously 

or separately cause injury to the domestic industry. 

 

Indeed, in EC – Tube and Pipe Fittings, Brazil suggested that the volumes of 

dumped imports are one of the “factors” that may cause the “effects” envisaged by 

Article 3.4, and that, consequently, they should not be considered in themselves as 

effects of imports.
358

  The Appellate Body decided, however, that the different 

paragraphs of Article 3 do not suggest that there is “a strict labelling of volume and 

prices as ‘factors, as opposed to ‘effects’”, and that the fact that the terms “factors” 

and “effects” appear to be used interchangeably in Article 3 is further evidence of 

this.  In particular, the Appellate Body noted that Article 3.5 refers to “the ‘effects’ of 

dumping, as set forth in paragraphs 2 and 4” (emphasis in the original).
359

  The 

Appellate Body in EC – Bed Linen also referred to “the volume of dumped imports” 

and “the price of like products” in the domestic market as “effects” of the dumped 

imports.
360

 

 

Also in EC – Tube and Pipe Fittings, Brazil proposed a reading of Article 3.2 

suggesting that the existence of an import increase is required for a positive 

determination of injury to occur.
361

  The Appellate Body rejected this argument and 

concluded that there is “no support for this argument in the text of Article 3.2 itself”.  

This provision only requires that investigating authorities “consider” any significant 

increases in imports.  According to the Appellate Body, “the text [of Article 3.2] does 
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not indicate that in the absence of such a significant increase, these imports could not 

be found to be causing injury”.
362

 

 

Therefore, according to the Appellate Body’s interpretation of the role of the 

elements “volume of the dumped imports” and the “effect of the dumped imports on 

prices” in the determination of injury, they are simply some of the facts investigating 

authorities must look at or “consider” in order to determine whether the domestic 

industry has suffered injury.  None of these facts are sine qua non requirements for a 

positive determination of injury.  And they do not maintain a cause-effect relation 

among them. 

 

The question remains, however, would a positive determination of injury be 

possible even if any of the elements mentioned in Article 3.2 were present in a 

particular case?  The existing jurisprudence does not offer an answer to this question. 

 

Finally, it is worth noting that while under Article 3.2 it is mandatory to 

“consider” whether there has been a significant increase in dumped imports, this 

provision leaves open the possibility of making such determination in absolute terms 

or relative to production or consumption without establishing a particular hierarchy 

between these two alternatives.  This was confirmed in Thailand – H-Beams where 

the panel concluded that “it is sufficient for the purposes of [Article 3.2] for the 

investigating authorities to consider whether there has been a significant absolute 

increase” even if there is no consideration of a relative increase in relation to the 

domestic production or consumption.
363

 

 

II.4.5.3.  Price:  The Analysis of the Price Effects 

 

As in the case of the analysis of “the volume of dumped imports”, negative price 

effects are one of the facts investigating authorities must “consider” while 

determining the existence of injury to the domestic industry.  This interpretation finds 

support in the panel’s conclusion, in EC – Tube and Pipe Fittings that “[o]ne purpose 

of a price undercutting analysis is to assist an investigating authority in determining 

whether dumped imports have, through the effects of dumping, caused material injury 

to a domestic industry”.
364

  This conclusion reinforces the character of volumes of 

dumped imports and price fluctuations as effects of the dumped imports.  It also 
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reaffirms that the presence of one of these elements does not necessarily prove the 

existence of injury.  On that opportunity the panel clarified that
 
“price undercutting is 

not alone determinative in an injury determination”.  According to the panel, this fact 

“forms part of the overall assessment of injury to the domestic industry and is 

conducted so as to provide guidance to the investigating authorities in the context of 

this assessment of injury and causation”.
365

 

 

As mentioned earlier, the examination of the price effects of dumped imports 

includes an analysis of whether there has been a significant level of: (i) price 

undercutting, (ii) price depressing, or (iii) price suppressing.
366

  Article 3, however, 

leaves many practical, yet very relevant, questions unanswered.  For instance, what 

transactions should the authorities look at to determine the effects of dumped imports 

on prices? At what level of trade should the authorities perform their analysis?  

Should they review each and every transaction involving the “like” product in the 

domestic market?  Should, for instance, a price undercutting analysis take into 

account non-underpriced sales?  Should the overpriced sales be offset against the 

underpriced sales? 

 

Fortunately, the available jurisprudence offers a response to some of these 

questions.  The panel in Egypt – Steel Rebar came to the conclusion that “there are 

any number of bases on which a price undercutting analysis could be performed”.
367

  

The panel also stated that on the basis of the plain text of Article 3.2, there is “no 

requirement that the price undercutting analysis must be conducted in any particular 

way, that is, at any particular level of trade”.
368

 

 

A subsequent panel followed the same approach and concluded that while 

Article 3.2 requires the investigating authorities to consider whether price 

undercutting is “significant”, “it does not set out any specific requirement relating to 

the calculation of a margin of undercutting, or provide a particular methodology to be 

followed in this consideration” (emphasis added).
 369

 

 

What type of controls then, does Article 3 impose on investigating authorities 

to ensure the fairness of their price-effects analysis?  The panel in Egypt – Steel Rebar 

used an “objective and unbiased” standard to assess the legality of the Egyptian 

authorities’ price undercutting analysis.  Indeed, the panel found that “an objective 

and unbiased investigating authority could have performed an undercutting analysis 

on the basis used by the [Egyptian authorities]”.  Consequently, the panel concluded, 

Egypt’s price undercutting finding was not inconsistent with Article 3.2.
370

  It is 
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important to note that the “objective and unbiased” authority standard used by the 

panel in this case has no textual foundation in Article 3.
371

 

 

Moreover, the panel in EC – Tube and Pipe Fittings, concluded that under 

Article 3.2 “there is no obligation to establish one single margin of undercutting nor 

to examine each and every transaction involving the like product” (emphasis 

added).
372

 

 

Furthermore, the panel in the same case determined that there is “no 

requirement that […] the ‘dumped imports’ examined under Article 3.2 [be] limited to 

those precise transactions subject to the dumping determination”.  Consequently, 

according to the panel, “an importing Member may investigate price effects of 

imports in an injury investigation period which may be different than the 

[investigation period] for dumping”.
373

 

 

Finally, the panel in EC – Tube and Pipe Fittings, observed that “[t]he fact 

that certain sales may have occurred at ‘non-underselling prices’ does not eradicate 

the effects in the importing market of sales that were made at underselling prices” 

(emphasis in the original).
 374

 

 

II.4.5.4.  The Meaning of the Word “Significant” in Article 3.2 

 

Article 3.2 uses the word significant in three occasions to indicate that the increase in 

the “volume of dumped imports” as well as the “effect[s] of the dumped imports on 

prices” must be meaningful.  However, the ADA does not provide us with a definition 

of this word; nor does it establish certain parameters to determine when these effects 

reach the level of significance necessary to be taken into account in an injury 

determination. 
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In Thailand – H-Beams, the panel oriented its decision based on a dictionary 

definition where the word “significant” was conceptualized as, inter alia, 

“noteworthy, important, consequential”.
375

  The panel observed that the Thai 

authorities determination was based on a consideration of a consistent increase in 

imports of H-Beams from Poland that contrasted with a decrease in import from all 

the other sources.
376

  This means that two elements that may help the authorities in 

determining whether the effects mentioned in Article 3.2 are “significant” are time 

(whether the effects prolong in time) and context (whether, for instance, there is an 

increase in market share or whether other imports decrease at the same time). 

 

As discussed above, it has been established that a positive determination that 

there has been an increase in the volume of dumped imports is not necessary in order 

to conclude that there is injury to the domestic industry.
377

  Henceforth, we should 

apply the same logic in relation to price fluctuations, the other effect of dumped 

imports mentioned in Article 3.2.  Indeed, this was the approach followed by the 

panel in Thailand – H-Beams where it was concluded that the term “consider” in 

Article 3.2 second sentence does not require “an explicit ‘finding’ or ‘determination’ 

by the investigating authorities that the price undercutting, price depression or price 

suppression is […] ‘significant’”.
378

  Consequently, the panel found that the absence 

of an explicit finding in the final determination that the price undercutting, price 

suppression or price depression was “significant” would not be inconsistent with the 

requirements of Article 3.2.
379

 

 

We must ask ourselves here again, what the meaning of the word “consider” 

is, if no positive determination of price affectation is required?  Moreover, what is the 

meaning of this term if not even an explicit decision needs to be made on whether 

prices were affected?  According to the panel in Thailand – H-Beams, the word 

“consider” in Article 3.2 simply requires that “it must be apparent from the 

documents forming the basis for [the panel’s] review that the investigating authorities 

have given attention to and taken into account whether there has been significant 
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Moreover, according to the panel, “the statements that the imports from Poland increased at a time 

when all other imports were decreasing, and that Poland’s share of total Thai imports had therefore 

increased, also speak to the ‘significance’ or importance of the increase”, see Panel Report, Thailand – 

Anti-Dumping Duties on Angles, Shapes and Sections of Iron or Non-Alloy Steel and H-Beams from 

Poland, WT/DS122/R, adopted 5 April 2001, as modified by Appellate Body Report WT/DS122/AB/R, 

DSR 2001:VII, 2741, para. 7.160. 
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 Appellate Body Report, European Communities – Anti-Dumping Duties on Malleable Cast Iron 

Tube or Pipe Fittings from Brazil, WT/DS219/AB/R, adopted 18 August 2003, DSR 2003:VI, 2613, 

footnote 114 to para. 111. 
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 Panel Report, Thailand – Anti-Dumping Duties on Angles, Shapes and Sections of Iron or Non-Alloy 

Steel and H-Beams from Poland, WT/DS122/R, adopted 5 April 2001, as modified by Appellate Body 

Report WT/DS122/AB/R, DSR 2001:VII, 2741, para. 7.179. 
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 Panel Report, Thailand – Anti-Dumping Duties on Angles, Shapes and Sections of Iron or Non-Alloy 

Steel and H-Beams from Poland, WT/DS122/R, adopted 5 April 2001, as modified by Appellate Body 

Report WT/DS122/AB/R, DSR 2001:VII, 2741, para. 7.180. 
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price undercutting[, depression or suppression] by the dumped imports” (emphasis 

added).
380

 

 

Therefore, neither a determination in a specific sense nor an explicit 

conclusion on price fluctuations is necessary.  All the authorities must do is “to pay 

attention” to these facts when making their injury determination.  The question 

remains, however, whether such analysis must be apparent also in the documents that 

are made available to the affected exporters or producers during the investigation.  

Most likely, such question would be more appropriately discussed under other 

provisions of the ADA, as I will explain later in this thesis. 

 

II.4.5.5.  Period of Analysis 

 

As previously discussed, it has been decided that the period of investigation for the 

determination of dumping does not need to coincide with the period chose to conduct 

the analysis required by Article 3.2 for the determination of injury.
381

  However, are 

there any guidelines to establish the period of analysis under Article 3.2?  For 

instance, how long does this period need to be? 

 

In general, the WTO CAP has established that three years is a recommendable 

time period.
382

  This recommendation is considered as reflecting the common practice 

of WTO Members.
383

  Should we assume that this is the standard authorities must 

adhere when conducting their analysis under Article 3.2? 

 

In Thailand – H-Beams, the Thailand and Poland debated on whether the 

imports from Poland had consistently increased.  The results they based their 

arguments upon differed because they were based on different analysis periods.
384

  

The panel decided that “no particular analytical approach is required or even alluded 
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 Panel Report, Thailand – Anti-Dumping Duties on Angles, Shapes and Sections 

 of Iron or Non-Alloy Steel and H-Beams from Poland, WT/DS122/R, adopted 5 April 2001, as modified 

by Appellate Body Report WT/DS122/AB/R, DSR 2001:VII, 2741, para. 7.179. 
381

 Panel Report, European Communities – Anti-Dumping Duties on Malleable Cast Iron Tube or Pipe 

Fittings from Brazil, WT/DS219/R, adopted 18 August 2003, as modified by Appellate Body Report 

WT/DS219/AB/R, DSR 2003:VII, 2701, para. 7.276. 
382

 Committee on Anti-Dumping Practices, Recommendation Concerning the Periods of Data 

Collection for Anti-Dumping Investigations, G/ADP/6 at 1 (2000). 
383

 Panel Report, Guatemala – Definitive Anti-Dumping Measures on Grey Portland Cement from 

Mexico, WT/DS156/R, adopted 17 November 2000, DSR 2000:XI, 5295, para. 8.266. 
384

 Thailand cited annual data that showed an increase in imports from Poland.  On the contrary, Poland 

used quarterly import data for one of the twelve-month periods considered by the Thai authorities, 

showing some up-and-down fluctuations in the imports from Poland, see Panel Report, Thailand – Anti-

Dumping Duties on Angles, Shapes and Sections of Iron or Non-Alloy Steel and H-Beams from Poland, 

WT/DS122/R, adopted 5 April 2001, as modified by Appellate Body Report WT/DS122/AB/R, DSR 

2001:VII, 2741, paras. 7.166, 7.167.  The panel concluded that on the face of Article 3.2 a quarterly 
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quarter fluctuation in import volumes during one of the twelve-month periods examined invalidate[d] 

the Thai authorities’ finding that the import volume of the subject imports ‘increased continuously’”. 

Panel Report, Thailand – Anti-Dumping Duties on Angles, Shapes and Sections of Iron or Non-Alloy Steel 

and H-Beams from Poland, WT/DS122/R, adopted 5 April 2001, as modified by Appellate Body Report 

WT/DS122/AB/R, DSR 2001:VII, 2741, para. 7.168. 
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to in Article 3.2”.
385

  Consequently, the panel decided that there were no bases in this 

provision to reject Thailand’s choice of a period of analysis. 

 

Similarly, the panel in Guatemala – Cement II, came to the conclusion that 

“there is no provision in the [ADA] which specifies the precise duration of the period 

of data collection”.  Therefore, according to the panel, “while a longer data collection 

period might have been preferable”, “it cannot be said a priori that the use of a one-

year period of data collection would not be consistent with the requirement of 

Article 3.2”.
386

  This position was also taken by the panel in Egypt – Steel Rebar, 

where it was decided that neither Article 3.2 nor Article 3.4 specifies particular time 

periods for the analyses these two provisions require.
387

 

 

II.4.6.  RELEVANT ECONOMIC FACTORS AND INDICES (ARTICLE 3.4) 

 

II.4.6.1.  How does Article 3.1 affect obligations under Article 3.4? 

 

I would like to start the analysis of Article 3.4 by restating the overarching nature of 

the “positive evidence” and “objective examination” requirements contained in 

Article 3.1.
388

  It is worth recalling that, according to the Appellate Body, this 

provision informs the rest of Article 3 and imposes on investigating authorities the 

duty to evaluate the relevant factors in their injury determination analyses in an 

“even-handed” way so that it does not become more likely that, as a result of the fact-

finding or evaluation process, they will determine that the domestic industry has been 

injured.
389

 

 

II.4.6.2.  The Relation Between Articles 3.1, 3.2 and Artcile 3.4 

 

Article 3.4 of the ADA establishes: 

 
3.4 The examination of the impact of the dumped imports on 

the domestic industry concerned shall include an evaluation of all 

relevant economic factors and indices having a bearing on the state 

of the industry, including actual and potential decline in sales, 

profits, output, market share, productivity, return on investments, 

or utilization of capacity; factors affecting domestic prices; the 

magnitude of the margin of dumping; actual and potential negative 

effects on cash flow, inventories, employment, wages, growth, 

ability to raise capital or investments.  This list is not exhaustive, 
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 of Iron or Non-Alloy Steel and H-Beams from Poland, WT/DS122/R, adopted 5 April 2001, as modified 

by Appellate Body Report WT/DS122/AB/R, DSR 2001:VII, 2741, para. 7.168. 
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 Panel Report, Guatemala – Definitive Anti-Dumping Measures on Grey Portland Cement from 

Mexico, WT/DS156/R, adopted 17 November 2000, DSR 2000:XI, 5295, para. 8.266. 
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 Panel Report, Egypt – Definitive Anti-Dumping Measures on Steel Rebar from Turkey, WT/DS211/R, 

adopted 1 October 2002, DSR 2002:VII, 2667, para. 7.131. 
388

 See Panel Report, Thailand – Anti-Dumping Duties on Angles, Shapes and Sections of Iron or Non-
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determining the existence of injury”. 
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 Appellate Body Report, United States – Anti-Dumping Measures on Certain Hot-Rolled Steel 

Products from Japan, WT/DS184/AB/R, adopted 23 August 2001, DSR 2001:X, 4697, para. 196. 
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nor can one or several of these factors necessarily give decisive 

guidance (emphasis added). 

 

Item (b) of Article 3.1 requires investigating authorities to assess “the 

consequent impact of [dumped] imports on domestic producers of [like] products”.  

The structure of Article 3, therefore, suggests a two-fold type of analysis.  In the first 

place, it requires domestic authorities to consider whether dumped imports have 

resulted in an increase in the volume of imports of the product under investigation, or 

in price fluctuations of the “like” product in the domestic market.  Then, in a 

subsequent stage, it directs those authorities to take into consideration the 

“consequent impact” of the effects of dumped imports on the domestic industry.  

Whereas Article 3.2 of the ADA deals with the first step of this analysis, Article 3.4 

deals with the second phase of it.  Henceforth, Article 3.4 gives authorities some 

guidance as to what “economic factors” or “indices” they should look at, in order to 

assess what impact the effects of dumped imports have had on the domestic industry 

of the “like” product.  In other words, Article 3.4 gives content to item (b) in Article 

3.1. 

 

First of all, Article 3.4 grants WTO Members the ability to look at “all 

relevant economic factors and indices having a bearing on the state of the industry” 

(emphasis added).  Next, this provision provides an illustrative list of examples of 

parameters authorities should review in order to produce a determination of injury.  

These parameters are: 

 

(i) Actual and potential decline in sales, profits, output, market share, 

productivity, return on investments, or utilization of capacity; 

 

(ii) Factors affecting domestic prices; 

 

(iii) The magnitude of the margin of dumping; 

 

(iv) Actual and potential negative effects on cash flow, inventories, 

employment, wages, growth, ability to raise capital or investments. 

 

Finally, this provision clarifies that “[t]his list is not exhaustive, nor can one or 

several of these factors necessarily give decisive guidance” (emphasis added). 

 

However, what Article 3.4 does not specify is whether this list should be 

considered as a mandatory minimum standard, that is, whether investigating 

authorities should look at the factors and indices listed in that provision in all cases.  

Article 3.4 does not establish either a specific methodology to evaluate the listed 

factors and indices.  In other words, the provision itself does not stipulate the kind or 

level of comprehensiveness of this analysis. These issues, therefore, have been the 

subject of numerous cases where some clarification has been provided. 

 

II.4.6.3.  Is Their Evaluation Mandatory? 

 

The panel in EC – Bed Linen responded to this question by stating that “[t]he use of 

the phrase ‘shall include’ in Article 3.4 strongly suggests […] that the evaluation of 

the listed factors in that provision is properly interpreted as mandatory in all cases” 
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(emphasis in the original).
390

  This view has consistently been maintained by different 

panels in several other disputes
391

 and by the Appellate Body.
392

  It is also a common 

practice among WTO Members.
393

 

 

Therefore, it is considered that the listed factors in Article 3.4 “are a priori 

‘relevant’ factors ‘having a bearing on the state of the industry’”.
394

  Investigating 

authorities may disregard some of these factors as irrelevant in the particular dispute 

before them.  However, they must provide an explanation for their conclusion to 

dismiss such factors due to lack of relevance.
395

  Moreover, panels must be able to 

determine, from the information in the record, that the authorities have made a proper 
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evaluation of all the factors in Article 3.4.
396

  Therefore, there must be some 

indication that each one of these factors was addressed, at least implicitly.
397

 

 

Furthermore, as this provision expressly clarifies, the list of factors and indices 

is non-exhaustive.  Authorities may also look at other factors they consider relevant.  

The question arises, however, whether this is an authorization or if investigating 

authorities are under a duty to review other relevant factors not listed in Article 3.4.  

As the Appellate Body recognized, “the obligation of evaluation imposed on 

investigating authorities, by Article 3.4, is not confined to the listed factors, but 

extends to ‘all relevant economic factors’”.
398

 

 

II.4.6.4.  Does Article 3.4 Require a Preliminary “Relevance” Analysis? 

 

In my view, it is pertinent to ask how thorough the authorities’ assessment of the 

relevance of each one of the factors in Article 3.4 should be.  I believe that the 

relevance of a factor, in a particular case, can only be determined after conducting 

some form of investigation about the role of that factor in the sate of the domestic 

industry.  As recognized in EC – Bed Linen, “[s]urely a factor cannot be evaluated 

without the collection of relevant data”.
399

  But what about the collection of data to 

determine the relevance of a particular factor in order to decide whether or not it 

should be evaluated? 

 

The panel in Thailand – H-Beams, for instance, concluded that “a mere 

characterization of the degree of ‘relevance or irrelevance’” of each and every 

individual factor does not suffice to comply with Article 3.4 of the ADA.
400

  This 
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suggests that some kind of reasoning and evidence must be produced to support a 

decision dismissing the relevance of certain factors or indices.  As explained above, 

certain factors can be disregarded as long as an explanation is given for this decision.  

However, how much analysis or evidence should be provided to support such a 

decision?  Does this requirement entail taking investigative steps to determine the 

relevance of that particular factor in relation to the state of the domestic industry?  Or 

does it simply mean reflecting on whether or not a particular factor, on face value, has 

a bearing on the state of such industry?  In other words, how deep must the authorities 

go in their investigative efforts to determine whether a particular factor is “relevant” 

in a specific case? 

 

I suppose that the answer to these questions is shaped by whether the 

“evaluation of all relevant economic factors and indices”, and the determination of 

whether or not a particular factor is relevant in a specific case are perceived as 

different assessments.  In my opinion they entail, indeed, different evaluations, and 

the former implicitly requires the latter.  The text of Article 3.4 supports this 

conclusion.  The obligation contained in Article 3.4 is not to evaluate all economic 

factors and indices having a bearing in the state of the domestic industry, but rather to 

evaluate “all relevant economic factors and indices” (emphasis added). Therefore, it is 

necessary to identify, first, the pool of factors and indices that need to be evaluated, in 

order to conduct such evaluation. 

 

Furthermore, I believe that practical reasons also support this position.  It 

would be excessively burdensome for the domestic authorities to conduct a thorough 

and persuasive analysis of each and every potentially relevant factor that may have “a 

bearing on the state of the industry”.  This would be simply unfeasible. 

 

Finally, I think that in a dispute it would be possible to have two levels of 

discussion, one in relation to the authorities’ decision to consider a certain factor 

relevant or not (a preliminary assessment, that we can call the “relevance 

assessment”), and a second one regarding the authorities’ conclusion that the 

evaluation of certain factors demonstrate that the domestic industry was injured (the 

injury assessment strictly speaking).
401

 

 

 

 

                                                                                                                                            
Duties on Imports of Certain Paper from Indonesia, WT/DS312/R, adopted 28 November 2005, DSR 

2005:XXII, 10637, para. 7.272. 
401

 I may even speculate that the standard of review that a panel or the Appellate Body would apply in 

relation to each one of these assessments would be different.  For the “relevance assessment” a panel 

would apply a more lenient standard, without departing, of course, from the overarching requirement of 

conducting an “objective examination” based on “positive evidence” set forth by Article 3.1.  For 

instance, the Appellate Body has considered that “Articles 3.1 and 3.4 indicate that the investigating 

authorities must determine, objectively, and on the basis of positive evidence, the importance to be 

attached to each potentially relevant factor and the weight to be attached to it” (italics in the original, 

bolds added),  see Appellate Body Report, United States – Anti-Dumping Measures on Certain Hot-

Rolled Steel Products from Japan, WT/DS184/AB/R, adopted 23 August 2001, DSR 2001:X, 4697, 

para. 197.  Please notice that in the previous passage, the Appellate Body explicitly refers to factors 

“potentially” relevant.  On the contrary, for the “injury assessment” strictly speaking, panels and the 

Appellate Body would probably go further and apply the more sophisticated set of requirements (which 

I will discuss in the following subsections) developed by the jurisprudence in relation to a positive 

determination of injury, such as conducting a “thorough”, “well-reasoned”, context-mindful analysis. 
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II.4.6.5.  What Kind of Evaluation Does the Injury Determination Require? 

 

First of all, it is worth clarifying that the focus of an injury determination is the state 

of the domestic industry.
402

  Neither the causes of injury (Articles 3.1 and 3.2) nor the 

causal link (Article 3.5) between those causes and the injury are the subject of Article 

3.4.  As the panel put it in EC – Tube or Pipe Fittings, “the factors in Article 3.4 are 

indicative of the state of the industry, or of the effects on the industry, rather than 

factors having an effect thereon” (emphasis added).
403

 

 

It has been established that the assessment required by Article 3.4 should not 

follow a mere “checklist approach”, that is, “a mechanical exercise of merely 

ensuring that each listed factor is in some way referred to by the investigating 

authority”.
404

  Rather, Article 3.4 requires “properly to establish whether a factual 

basis exists to support a well-reasoned and meaningful analysis of the state of the 

industry and a finding of injury” (emphasis added).
405

   According to the panel in EC 

– Tube or Pipe Fittings, the term “evaluate” implies “a process of analysis and 

assessment requiring the exercise of judgment on the part of the investigating 

authority” (emphasis added).
406

  This means that authorities “must not only gather 

data, but [they] must analyze and interpret those data”.
407

 

 

Moreover, Article 3.4 factors should not be examined in an isolated way.  

Rather, they must be reviewed in context with one another,
408

 as to produce an overall 

                                                 
402

 Panel Report, European Communities – Anti-Dumping Duties on Malleable Cast Iron Tube or Pipe 

Fittings from Brazil, WT/DS219/R, adopted 18 August 2003, as modified by Appellate Body Report 

WT/DS219/AB/R, DSR 2003:VII, 2701, para. 7.326. 
403

 Panel Report, European Communities – Anti-Dumping Duties on Malleable Cast Iron Tube or Pipe 

Fittings from Brazil, WT/DS219/R, adopted 18 August 2003, as modified by Appellate Body Report 

WT/DS219/AB/R, DSR 2003:VII, 2701, para. 7.344.  The panel also added that “[w]hether or not an 

evaluation of causal factors is adequate is a matter to be examined under Article 3.5”, id. 
404

 See Panel Report, Thailand – Anti-Dumping Duties on Angles, Shapes and Sections 

 of Iron or Non-Alloy Steel and H-Beams from Poland, WT/DS122/R, adopted 5 April 2001, as modified 

by Appellate Body Report WT/DS122/AB/R, DSR 2001:VII, 2741, para. 7.236; accord Panel Report, 

Korea – Anti-Dumping Duties on Imports of Certain Paper from Indonesia, WT/DS312/R, adopted 

28 November 2005, DSR 2005:XXII, 10637, para. 7.272.  Nevertheless, the panel in EC – Tube or Pipe 

Fittings stated, at the outset, that a “check list approach” “would be highly desirable in that it would 

increase an investigating authority’s (and a panel's) confidence that all factors were considered”.  

However, the panel did not find such obligation in text of Article 3.4, see Panel Report, European 

Communities – Anti-Dumping Duties on Malleable Cast Iron Tube or Pipe Fittings from Brazil, 

WT/DS219/R, adopted 18 August 2003, as modified by Appellate Body Report WT/DS219/AB/R, 

DSR 2003:VII, 2701, para. 7.310. 
405

 See Panel Report, Thailand – Anti-Dumping Duties on Angles, Shapes and Sections of Iron or Non-

Alloy Steel and H-Beams from Poland, WT/DS122/R, adopted 5 April 2001, as modified by Appellate 
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impression of the state of the domestic industry.
409

 Indeed, “a meaningful 

investigation must also take into account the actual intervening trends in each of the 

injury factors and indices -- rather than just a comparison of ‘end-points’”.
410

 

 

This “reasoned analysis”
411

 should include not only a satisfactory explanation 

of why the evaluation of the injury factors in Article 3.4 lead to a determination of 

material injury, but also “an explanation of why factors which would seem to lead in 

the other direction do not, overall, undermine the conclusion of material injury”.
412

 

 

In summary, authorities must conduct “a thorough evaluation of the state of 

the industry” containing “a persuasive explanation as to how the evaluation of 

relevant factors led to the determination of injury”.
413

   

 

As to the question: how “thorough” this evaluation should be, in Egypt – Steel 

Rebar, the panel concluded that although Egypt was bound to assess, inter alia, 

“factors affecting domestic prices”, it was not bound under Article 3.4 to evaluate “all 
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factors affecting domestic prices” (emphasis added).
414

  We can interpret this decision 

as indicating that whereas all the factors set forth in Article 3.4 must be evaluated, not 

all the aspects involving these factors have to be analyzed.  How thoroughly each 

aspect should be assessed will depend on the particular circumstances of each case.  

Once again, we can anticipate that the threshold will be determined by compliance 

with the overarching obligation of Article 3.1, in light of the particularities of each 

individual case. 

 

Finally, it is worth-mentioning that, as some commentators have observed, a 

determination of material injury caused by dumped imports cannot be an exact 

procedure, since any such injury cannot be measured in an accurate quantitative 

sense.
415

 

 

II.4.6.6.  Should the Reasoned Evaluation Be Apparent in the AD 

Determination? 

 

This question involves a very interesting discussion issue that has produced 

substantial WTO jurisprudence, including seemingly diverging interpretative 

approaches between the Appellate Body and several panels.  I devote several 

paragraphs to the discussion of this question, because it touches upon the very 

manifestation of the compliance with the important obligations in Article 3.4 

concerning the determination of injury. 

 

As mentioned earlier, the panel in EC – Tube or Pipe Fittings, considered that 

there must be some indication that each one of the economic factors and indices set 

forth by Article 3.4 was addressed, at least implicitly, by the investigating 

authorities.
416

  For the reasons I will offer later in this subsection, I believe that this 

position is correct and consistent with the Appellate Body’s own interpretation of 

Article 3.4. 

 

The panel in Mexico – Corn Syrup reached a similar conclusion and stated that 

“the consideration of each of the Article 3.4 factors must be apparent in the final 

determination of the investigating authority” (emphasis added).
417

  To give support to 

its decision, the panel noted that Article 12.2.2 of the ADA requires investigating 

authorities to include in their affirmative determination, or otherwise to make available 

through a separate document, “all relevant information on the matters of fact and law 

and reasons which have led to the imposition of final measures”.
418
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This decision raises some questions: is it valid to “transplant” Article 12.2.2 

obligations into the requirements of Article 3.4?  Did the drafters of the ADA intend 

these two provisions to interact in such a way?  If that is the case, should we then 

assume that Article 12.2.2 extends to all the other obligations contained in the ADA? 

In other words, should compliance with all the obligations authorities have under the 

ADA, in relation to the excecution of an AD investigation or the imposition of duties, 

be apparent in the final determination?  Moreover, even assuming that such a relation 

exists between Article 3.4 and Article 12.2.2, is it indispensable that the evaluation of 

Article 3.4 factors is contained in the final determination, as opposed to any other 

document in the record? 

 

Guided by the panel’s decision in Mexico – Corn Syrup, the panelists in 

Guatemala – Cement II expressed their view that “the consideration of the factors in 

Article 3.4 must be apparent in the determination so the panel may assess whether the 

authority acted in accordance with Article 3.4” (emphasis added).
419

  Hence, the panel 

in Guatemala – Cement II seems to take things a bit further than the panel in Mexico – 

Corn Syrup, as it not only required this evaluation to be apparent in the final 

determination, but also based this requirement in the need to avail the panels with 

sufficient information to “assess whether the authority acted in accordance with 

Article 3.4”.  A question arises again: what is the legal basis for the obligation to 

make the Article 3.4 evaluation apparent in the determination?  Is it Article 12 that 

deals with the question of notifications authorities must give the interested parties?  If 

that is the case, does Article 12 protect then the powers of the panels and the 

Appellate Body to review Members compliance with their obligations under the 

ADA?  If not, is it probably Article 17, especially paragraphs 5 and 6 dealing with the 

panels’ and the Appellate Body’s powers of revision, the real source of such 

obligation?  Or is it an ontological necessity imposed by Article 3.4 itself? 

 

Neither the decision in Guatemala – Cement II nor the one in Mexico – Corn 

Syrup on this issue was subject of an appeal. 

 

In a consistent fashion, the panel in EC – Bed Linen concluded that although 

investigating authorities may come to the conclusion that a certain factor is not 

relevant to the examination of the impact of dumped imports on the domestic 

industry, “it must nonetheless be possible for a panel, reviewing that determination, to 

be able to assess whether all of the Article 3.4 factors have been evaluated” (emphasis 

added).
420

  This particular decision of the panel was not challenged in the subsequent 

appeal. 

 

However, in an almost simultaneous dispute, a very similar decision had a 

different fortune.  Indeed, in Thailand – H-Beams the panel expressed its view that 

“the evaluation of the mandatory factors must be apparent in the documents forming 

                                                 
419
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the basis of our review”.
421

  It is important to mention that the panel clarified that it 

“d[id]  not consider the text of Thailand’s final determination as alone determinative 

of Thailand’s compliance with Article 3.4”.
422

  As a matter of fact, in order to 

determine whether Thailand had assess all the factors in Article 3.4, the panel look at 

other documents in the record, different to Thailand’s final determination.
423

  

However, the panel refused to review confidential reasoning or analysis.  According 

to the panel although this information may have formed part of the record of the Thai 

AD investigation, it was not accessible to the exporters or their legal counsel at the 

time of the final determination.
424

  Therefore, the panel declined to review certain 

pieces of information, despite Thailand’s claim that they demonstrated “that [its] 

determination was entirely consistent with the [ADA]”,
425

 including Article 3.4.  The 

panel concluded that the reasoning contained exclusively in these confidential 

documents could not be considered to constitute “positive evidence” or an indication 

of an “objective examination” within the meaning of Article 3.1, because it was not 

transmitted to the exporters at the time of the final determination.
426

  Here again, the 

panel found contextual support in Articles 6 and 12 of the ADA. 

 

Finally, the panelists’ in this case clarified that their position in relation to the 

selection of documents that formed the basis for their review was “fundamentally 

affected” by the fact that, pursuant to Article 17 of the ADA, compliance by a 

Member with Article 3 is subject to review by a panel and the Appellate Body.
427

 

 

It is important to notice several things about this decision.  First, it did not 

consider that the evaluation of the factors in Article 3.4 had to be apparent, a fortiori, 

in the final determination.  Second, it used Articles 6, 12 and 17 as contextual support 

for its decision. Finally, and most importantly, the panel’s conclusion in relation to 

Thailand’s compliance with Article 3.4 is intrinsically linked to its position 

concerning the appropriateness of considering confidential information that was not 

made available to the exporters at the time of the final determination.  Indeed, because 

the panel refused to take into account such information, it came to the conclusion that 

it was not apparent from the record that Thailand conducted the Article 3.4 

evaluation. 

 

This time, however, the panel’s findings were challenged in an appeal and for 

the first time, the Appellate Body had the chance to express its view on what seemed 

to be a consistent pattern of decisions at the panel level involving this issue.  The 

outcome of the appeal was the “surgical” reversal of some of the panel’s key 

decisions. 
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In the first place, the Appellate Body concluded that the ordinary meaning of 

the terms “positive evidence” and “objective examination” “does not suggest that an 

investigating authority is required to base an injury determination only upon evidence 

disclosed to, or discernible by, the parties to the investigation”. Moreover, the 

Appellate Body decided that “[a]n injury determination conducted pursuant to the 

provisions of Article 3 of the [ADA] must be based on the totality of that evidence” 

(emphasis in the original) and that “nothing in Article 3.1 […] limits an investigating 

authority to base an injury determination only upon nonconfidential information”.
428

 

 

Secondly, although the Appellate Body acknowledged the obligations 

contained in Articles 6 (Evidence) and 12 (Public Notice and Explanation of 

Determinations) of the ADA, and admitted that they embody “important procedural 

and due process obligations”, it decided that there was no justification for reading 

these obligations into the substantive provisions of Article 3.1.
429

  Furthermore, the 

Appellate Body considered that “[w]hether evidence or reasoning is disclosed or 

made discernible to interested parties by the final determination is a matter of 

procedure and due process […] comprehensively dealt with in other provisions [of 

the ADA], notably Articles 6 and 12” (emphasis in the original).
430

 

 

Finally, in relation to Article 17, which establishes the panels’ and the 

Appellate Body’s revision powers during a WTO AD dispute, the Appellate Body 

concluded that paragraphs 5 and 6 of these provisions, “place limiting obligations on 

a panel, with respect to the review of the establishment and evaluation of facts by the 

investigating authority. [However] these provisions do not place obligations on WTO 

Members”.
431

 

 

Here the question is: to what extent did the Appellate Body reverse the panel’s 

conclusion that “the evaluation of the mandatory factors [of Article 3.4] must be 

apparent in the documents forming the basis of [the panel’s] review”.
432

  What the 

Appellate Body technically reversed was the panel’s decision that the investigating 

authorities’ reasoning and factual grounds supporting their determinations must be 

stated in or discernible from the documents that are made available to the parties to an 

investigation.
433

  This particular finding refers to a different question, namely: does 
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Article 3 require that the reasoning and factual grounds of the investigating authorities 

be made available to the exporters?  According to the panel, the answer to this last 

question is “yes”.  On the contrary, the Appellate Body disagrees to the extent that 

this requirement is contained in Article 3.  Indeed, the Appellate Body made no 

pronouncements on whether this obligation exists.  It simply stated that should this be 

the case, it must be found in other provisions of the ADA, namely, Articles 6 and 12. 

 

This second question deals with the issue of what content must be included in 

the documents made available to the exporters; but it does not refer to the issue of 

what facts must be discernable from the documents that form the basis for the panels’ 

and the Appellate Body’s revision.  Therefore, in my opinion, this particular finding 

of the Appellate Body left untouched the panel’s consideration that the evaluation 

required by Article 3.4 must be apparent from the documents upon which the panels 

and the Appellate Body base their reviews. 

 

What the Appellate Body also reversed was the panel’s conclusion that Article 

17 requires the panels and the Appellate Body to ascertain whether an injury 

determination complies with Article 3 by reviewing exclusively the documents that 

were available to the interested parties in the course of the investigation.
434

 

 

Here again, in my view, the Appellate Body’s finding leaves intact the panel’s 

conclusion that the evaluation of the factors in Article 3.4 must be contained 

somewhere in the documents that form the basis of the panel’s review.  The Appellate 

Body and the panel disagreed as to what documents must constitute the basis of the 

panels’ and the Appellate Body’s review.  According to the panel, such pool of 

information must contain only those documents that were made available to the 

interested parties.  The Appellate Body, on the other hand, rejects such limitation.  

However, their opinions do not diverge in relation to the question of whether 

discernible proof that the authorities conducted the evaluation mandated by Article 

3.4 must arise from the documents that form the basis of their review.  In other words, 

whereas they disagree as to where the panels and the Appellate Body should look at 

when assessing a Member’s compliance with Article 3.4, they do not have opposing 

views in relation to what they should look for.  In sum, they disagree about the 

composition of the information pool, but not about what this information must prove.  

 

Later, during the appeal in EC – Tube or Pipe Fittings, the Appellate Body 

confirmed its interpretation of Article 3.1 and decided, making express reference to its 

report in Thailand – H-Beams, that the requirements of “positive evidence” and 

“objective examination” in Article 3.1 “do not regulate the manner in which the 
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results of the analysis are to be set out” (emphasis in the original).
435

  The Appellate 

Body reaffirmed that the manner in which these results, including those regarding the 

injury determination, are to be disclosed to interested parties and set forth in the 

published documents is a matter regulated by other provisions of the ADA.
436

 

 

Nevertheless, between the Appellate Body’s decisions in Thailand – H-Beams 

and EC – Tube or Pipe Fittings, a new panel dealing with the same issues made a 

decision that seems to depart from the Appellate Body’s approach.  In Egypt – Steel 

Rebar, the panel decided that although the Egyptian investigating authority appeared 

to have gathered data on all of the listed factors of Article 3.4, it was unable, 

however, “to adduce sufficient evidence to the panel” in relation to its “evaluation of 

all of those factors in its written analyses” (emphasis added).
437

  In other words, the 

panel determined that Egypt did not act in accordance with Article 3.4 because it was 

not apparent from the evidence reviewed by the panel, confidential and non-

confidential, that the Egyptian authorities had evaluated all the factors and indices in 

that provision. 

 

The panel added that in the absence of “some contemporaneous written 

record” of the evaluation process required by Article 3.4, either in the disclosure 

documents, in the published determination or in other internal documents, “there is no 

basis on which a Member can rebut a prima facie case that its ‘evaluation’ under 

Article 3.4 was inadequate or did not take place at all”.
438

 

 

Moreover, in the panel’s view, “without a written record of the analytical 

process undertaken by the investigating authority, a panel would be forced to embark 

on a post hoc speculation” which, according to the panel, “is something that the 

special standard of review in Article 17.6 is intended to prevent”.
439

 

 

The panel actually refused to concede that “the requirement of a written 

analysis of the Article 3.4 factors is exclusively governed by Article 12 of the 

[ADA]”.  According to the panel, Article 12 contains a due process requirement “to 

publish, and to make available to the interested parties in the investigation, some form 

of a report on the investigating authority’s determination”. Article 3.4, on the other 

hand, “deals with the ‘relevant substantive analytical requirements’” for the 

determination of injury.
440

 

 

The panel also distinguished its case from Thailand – H-Beams, where, 

according to the panel, the issue was essentially about how a panel should address 
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confidential information, an issue not before the panel in EC – Pipe or Tube 

Fittings.
441

 

 

Is this last decision then vindicating the panel’s conclusions in Thailand – H-

Beams?  Is the distinction between the issue of treatment of confidential information 

and compliance with Article 3.4 a valid one?  In that sense, is it compatible with the 

Appellate Body’s approach?  Or could it be considered as going against the Appellate 

Body precedent in Thailand – H-Beams?  In my opinion, the panel in Egypt – Steel 

Rebar successfully managed to navigate its way through the narrow passages of the 

preexisting jurisprudence.  In my view, its conclusion is consistent with both, the 

panel and the Appellate Body’s conclusions in Thailand – H-Beams.  Moreover, it 

clarifies a very relevant point previous reports failed to explicitly elucidate, namely, 

that evidence of compliance with Article 3.4 must be discernible from the record that 

form the basis for the panels’ and Appellate Body’s analyses.  This is an evidentiary 

issue that relates to a cognitive necessity that makes the adjudicating activity possible, 

and is different to the question of what information should be made available to the 

interested parties in an AD investigation. 

 

II.4.6.7.  What Specific Actions Does the Obligation to Evaluate All the Factors 

Listed in Article 3.4 Require from the Investigating Authority? 

 

Summarizing my revision so far, I can say that the evaluation required by Article 3.4 

translates at least into the following more concrete and specific obligations: 

 

(i) To collect the data relating to each of the factors set out in Article 3.4; 

 

(ii) To evaluate (analyze and interpret) them in context and in connection with 

one another, assessing the role, relevance and relative weight of each factor, as to 

produce a reasoned analysis of the state of the domestic industry; 

 

(iii) This evaluation must produce a satisfactory explanation of why the 

evaluation of the injury factors lead to the determination of material injury, including 

an explanation of why factors which would seem to lead in the other direction do not, 

overall, undermine the conclusion of material injury, and where the authority 

determines that certain factors are not relevant or do not weigh significantly in the 

determination, why it concluded that such factors lacked relevance or significance in 

that particular case; and 

 

(iv) The evaluation of the mandatory factors must be apparent in the 

documents forming the basis for the panels’ review. 

 

II.4.6.8.  Can Information Relative to Producers Not Considered As Domestic 

Industry Be Taken Into Account? 

 

As mentioned before, investigating authorities must focus on the totality of the 

domestic industry and not simply on one part, sector or segment of it.
442

  

Segmentation of the domestic industry is only possible in those cases expressly 
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allowed in Article 4 of the ADA, or as a methodological tool.  Using a sample of the 

industry concerned to gain knowledge about the state of the entire domestic industry 

is one example of partial analysis for methodological purposes permitted under the 

ADA.  However, in those cases, the authorities must provide an explanation as to why 

the sample is sufficiently representative of the industry concerned as a whole.
443

 

 

However, it is possible to ask whether under Article 3.4 investigating 

authorities may take into account information concerning companies not included 

within the definition of domestic industry, or outside the sample of companies the 

authority chose to conduct its analysis.  In EC – Bed Linen, it was determined that 

information concerning companies that are not within the domestic industry
444

 “is 

irrelevant to the evaluation of the ‘relevant economic factors and indices having a 

bearing on the state of the industry’ required under Article 3.4”.
445

  Therefore, 

information concerning other companies, which do not constitute the domestic 

industry, cannot serve as the basis of findings regarding the impact of dumped 

imports.
446

 

 

On the other hand, consideration of evidence for domestic producers outside 

the selected sample but within the domestic industry does not constitute, per se, a 

violation of Article 3.4.
447

  The panel in EC – Bed Linen, based on its interpretation of 

Articles 3.1, 3.4 and 3.5 (causality), concluded that “the determination of injury has to 

be reached for the domestic industry that is the subject of the investigation”.  

Consequently, it is not possible to have an objective evaluation of the evidence if 

some of the evidence is systematically ignored, even though it relates precisely to the 

domestic industry as defined by the investigating authority itself.
448

 

 

Finally, in relation to this particular issue, I would like to point out that 

recently in EC – Aircraft, the EC made an argument suggesting that in an anti-

subsidies investigation, harm to domestic producers caused by foreign subsidies 

should somehow be assessed in light of or against the benefits to domestic 

consumers.
449

  The panel, however, rejected this argument noting that there is “no 

basis in the SCMA for the notion that an increase in ‘consumer welfare’ constitutes a 
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defence to a claim of adverse effects caused by subsidies”.
450

  The panel even 

admitted it might often be the case that subsidies, in fact, contribute positively to 

consumer welfare.  Nevertheless, the panel took the view that “that does not mean 

that the [US] is not entitled to relief under the [SCMA] if that competition is fuelled 

by subsidies used by another Member that cause adverse effects to the [US’] 

interests”.
451

 

 

Although this decision refers to the SCMA, it raises the question of whether 

this argument would be any more successful in the context of Article 3.4 of the ADA.  

Most likely it would not.  In the first place, there is no support for a balancing analysis 

between the injurious effects of dumping and the benefits that it may have on the 

economic welfare of the importing Member, either in Article 3.4 or in any other 

provision of the ADA.  Under the ADA, it is not even necessary to prove that the 

importing Member’s economy as a whole has suffered any damage as a result of the 

dumped imports.  All that the investigating authorities need to prove, loosely 

speaking, is that certain sector of the importing Member’s industry has been injured.  

It is clear, therefore, that the analysis called for by Article 3.4 does not require a 

balancing evaluation of the positive-v.-injurious effects of dumping. 

 

II.4.7.  DETERMINATION OF A THREAT OF MATERIAL INJURY 

 

Members do not have to wait until the injurious effects of dumping have materialized.  

Both, Article VI of the GATT 1994 and the ADA, allow Members to take preemptive 

action to protect their domestic industries even before injury occurs.  Indeed, Article 

VI.1 of the GATT 1994 establishes that dumping is to be condemned if it causes or 

threatens material injury to an established industry in the territory of a Member or 

materially retards the establishment of a domestic industry. 

 

However, in those cases, special controls are required. Paragraph 7 and 8 of 

Article 3 establish specific rules for the determinations of threat of material injury.
452

  

These rules are essentially meant to avoid abuse and require investigating authorities 

to base their threat of material injury determinations on the evaluation of additional 

factors to make sure that injury is imminent.
453

 

 

Article 3.7 of the ADA establishes: 

 
3.7 A determination of a threat of material injury shall be 

based on facts and not merely on allegation, conjecture or remote 

possibility.  The change in circumstances which would create a 

situation in which the dumping would cause injury must be clearly 

foreseen and imminent.  In making a determination regarding the 

existence of a threat of material injury, the authorities should 

consider, inter alia, such factors as: 
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(i) a significant rate of increase of dumped imports into the 

domestic market indicating the likelihood of substantially increased 

importation; 

(ii) sufficient freely disposable, or an imminent, substantial 

increase in, capacity of the exporter indicating the likelihood of 

substantially increased dumped exports to the importing Member's 

market, taking into account the availability of other export markets 

to absorb any additional exports; 

(iii) whether imports are entering at prices that will have a 

significant depressing or  suppressing effect on domestic prices, 

and would likely increase demand for further imports;  and 

(iv) inventories of the product being investigated. 

No one of these factors by itself can necessarily give decisive 

guidance but the totality of the factors considered must lead to the 

conclusion that further dumped exports are imminent and that, 

unless protective action is taken, material injury would occur. 

 

Additionally, Article 3.8 of the ADA requires that in cases of threat of 

material injury, the application of anti-dumping measures shall be considered and 

decided with special care.  Some scholars have suggested that, despite the vagueness 

of the concept of “special care” in Article 3.8, it may be given some “substantive 

context” by linking it to the notion of special and differential treatment for developing 

countries.
454

  In any event, it has been considered that substantiating a violation to the 

“special care” provision would require “additional or independent arguments 

concerning the asserted violation of the special care requirement beyond the 

arguments in support of the specific violations [of other provisions in the ADA]”.
455

 

 

II.4.7.1.  Is the Evaluation of Article 3.7 Factors Mandatory? 

 

An important question is whether the term “consider” used in Article 3.7 has the same 

meaning than in other provisions of the ADA, in particular Article 3.2.  According to 

the panel in US – Softwood Lumber VI, the word “consider” should be interpreted 

consistently in both provisions and, therefore, they should be taken as having the 

same meaning.
456

 

 

Does this mean that the assessment required by Article 3.7 is also mandatory?  

If so, should each and every listed factor be evaluated despite the fact that the 

language used in that provision, “should consider” and “inter alia”, may suggest 

otherwise?  Should such evaluation be also evident in the documents forming the base 

for the panels’ and the Appellate Body’s reviews like in the case of Article 3.4? 

 

The panel in US – Softwood Lumber VI determined that the expression 

“should consider” in Article 3.7 of the ADA, which is not used in Article 3.4, 

indicates that consideration of each of the factors listed in Articles 3.7 is not 

                                                 
454

 JAMES P. DURLING & MATHEW R. NICELY, UNDERSTANDING THE WTO ANTI-DUMPING 

AGREEMENT, NEGOTIATING HISTORY & SUBSEQUENT INTERPRETATION 237 (2002). 
455

 Panel Report, United States – Investigation of the International Trade Commission in Softwood 

Lumber from Canada, WT/DS277/R, adopted 26 April 2004, DSR 2004:VI, 2485, para. 7.34.  The Panel, 

however, did not outlaw the possibility of demonstrating a violation of the “special care” obligation in 

the absence of a violation of the more specific provisions of the ADA governing injury determinations. 
456

 Id. at para. 7.66. 



 

 104 

mandatory.  Therefore, according to the panel, “a failure to consider a factor at all, or 

a failure to adequately consider, a particular factor would not necessarily demonstrate 

a violation of [this] provision” (emphasis added).
457

  Consequently, “investigating 

authorities are not required to make an explicit ‘finding’ or ‘determination’ with 

respect to the factors considered”.
458

 

 

How can then, be reviewed if a determination of threat of material injury is 

properly substantiated?  According to the panel in US – Softwood Lumber VI, it is 

necessary to take into account the particular facts of each case.  In light of these facts 

and the totality of the factors considered and the explanations given, a panel may 

determine whether Article 3.7 was complied with or not.
459

  The panel also concluded 

that investigating authorities “must go beyond a mere recitation of the facts in 

question, and put them into context” as in the case of the evaluation under Article 3.4.  

Interestingly enough, making express reference to the decision of the panel in EC – 

Tube or Pipe Fittings in relation to Article 3.4, the panel in US – Softwood Lumber VI 

decided that although there is no obligation to make an explicit finding about the 

evaluation of Article 3.7 factors, it had to be “apparent from the determination” before 

the panel “that the investigating authorities [had] given attention to and taken into 

account those factors”.
460

 

 

This approach, however, must be contrasted against a previous report, in 

Mexico – Corn Syrup, where the panel’s expressed its view that “[w]hile an 

examination of the Article 3.7 factors is required in a threat of injury case, that 

analysis alone is not a sufficient basis for a determination of threat of injury”, 

therefore suggesting that the analysis of the factors contained in that provision is 

mandatory.  Although one author has interpreted this language as adopting a more 

stringent interpretation of Article 3.7,
461

 I believe that the language used by this panel 

may also be read as calling for an analysis of the nature required by Article 3.7, which 

is different to say that each and every factor listed in Article 3.7 must be assessed. 

 

II.4.7.2.  Relation between Articles 3.4 and 3.7.  Are the Requirements of Article 

3.7 Exhaustive? 

 

Article 3.7 expressly establishes that in order to determine the existence of a threat of 

material injury, investigating authorities should consider, “inter alia”, the factors 

listed in Article 3.7.  In the view of the panel in Mexico – Corn Syrup, this language 

“recognizes that factors other than those set out in Article 3.7 itself will necessarily be 

relevant to the determination”.
462

 

 

The question is now: what other factors should the authorities evaluate under 

Article 3.7?  A determination of threat of material injury requires also an evaluation 

of the factors contained in Article 3.4?  According to the panel in Mexico – Corn 
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Syrup, what an investigating authority must prove is that material injury would occur 

in the absence of an AD duty or a price undertaking.  Therefore, “[a] determination 

that material injury would occur cannot […] be made solely on the basis of 

consideration of the Article 3.7 factors”.  Accordingly, such determination “must 

include consideration of the likely impact of further dumped imports on the domestic 

industry” (emphasis added).
463

 

 

It was also decided, in that case, that Article 3.7 factors relate specifically to 

the question of the “likelihood of increased imports”, and not to the consideration of 

the impact of the dumped imports on the domestic industry.  Therefore, “[w]hile an 

examination of the Article 3.7 factors is required in a threat of injury case, that 

analysis alone is not a sufficient basis for a determination of threat of injury”.
464

  As a 

result, the panel concluded that “consideration of the Article 3.4 factors in examining 

the consequent impact of imports is required in a case involving threat of injury in 

order to make a determination consistent with the requirements of Articles 3.1 and 

3.7”.
465

  Consideration of Article 3.4 factors should then be used “to establish a 

background against which the investigating authority can evaluate whether imminent 

further dumped imports will affect the industry’s condition”.
466

 

 

Previously, I expressed my opinion that the structure of Article 3 suggests a 

two-fold type of analysis.  First, it is necessary to consider whether dumped imports 

have resulted in an increase in the volume of imports of the product under 

investigation, or in price fluctuations of the “like” product in the domestic market.  

And second, it is necessary to consider the “consequent impact” of the effects of 

dumped imports on the domestic industry.  I also said that Article 3.2 of the ADA 

deals with the first step of this analysis, while Article 3.4 deals with the second one. 

 

This conceptual structure also helps us to understand the relation between 

Article 3.4 and Article 3.7.  Article 3.7 is equivalent to Article 3.2, but with a 

prospective connotation.  In other words, in cases of threat of material injury, the 

analysis of Article 3.7 substitutes that of Article 3.2.  Indeed, both, Article 3.2 and 

Article 3.7 deal with increases in the volume of dumped imports and price 

fluctuations.  Nevertheless, whereas Article 3.2 is phrased in the past and present 

tenses, Article 3.7 refers to the “likelihood” that these events will occur.  Therefore, 

conducting the Article 3.7 analysis constitutes only the first step in the threat of injury 

determination process.  Consequently, considering that a determination of the 

existence of injury, actual or potential, is a two-fold examination, a determination of 

threat of material injury necessarily requires the evaluation required by Article 3.7 as 

well as the one mandated by Article 3.4. 
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My interpretation of the relation among Articles 3.2, 3.4 and 3.7 implies that, 

in cases of threat of material injury, investigating authorities may omit the analysis 

required by Article 3.2, since there is in the ADA a specific provision dealing with the 

same issues but in prospective way.  However, this seems to conflict with previous 

panel decisions.  Indeed, in US – Softwood Lumber VI the panel concluded that in 

cases of threat of material injury there is no need to consider the factors set out in 

Article 3.2 in a “‘predictive’ context”, because they “require the investigating 

authorities to consider events in the past” (emphasis added).
467

  Up to this point, I 

agree entirely with the panel’s view.  However, finding support in a similar decision 

in Mexico – Corn Syrup in relation to Article 3.4, the panel added that “the 

consideration of the Article 3.2/15.2 factors forms part of the background against 

which the investigating authorities can evaluate the effects of future dumped and/or 

subsidized imports” (emphasis added).
468

 

 

The last passage of the panel report in US – Softwood Lumber VI, suggests that 

even in cases of threat of material injury, investigating authorities must conduct the 

analysis required by Article 3.2, and use it as background for their evaluation under 

Article 3.7.  I disagree with this portion of the panel’s finding.  First of all, it used as 

support the reasoning of the panel in Mexico – Corn Syrup, however, this latter 

decision refers specifically to Article 3.4 and not to Article 3.2.  I believe that the 

conclusions of that panel in relation to Article 3.4 cannot be extrapolated to Article 

3.2 for two reasons:  

 

(i) Contrary to Article 3.2, Article 3.4 does not have a “prospective” 

counterpart in the ADA, such as Article 3.7.  Hence, in the absence of this 

“prospective” equivalent, failing to apply Article 3.4 in a threat of material 

injury case would leave the injury analysis incomplete.  In relation to Article 

3.2, this complication does not exist because the drafters of the ADA included 

a specific provision dealing with the prospective determination of the 

likelihood of an increase in the volume of dumped imports and of price 

distortions. 

 

(ii) Whereas the language of Article 3.2 is definitely phrased in the past tense, 

the language in Article 3.4 admits both, a contemporaneous and a prospective 

reading.  Moreover, some parts of Article 3.4 expressly refer to the “actual and 

potential” occurrence of certain factors or events. 

 

Second of all, I believe that a well substantiated determination of threat of 

material injury based on an analysis of the factors required by Articles 3.4 and 3.7 

does not need an evaluation under Article 3.2.  Indeed, I am of the view that if 

investigating authorities managed to effectively prove the imminence of an increase in 

the volume of dumped imports and/or the imminence of price suppression or 

depression, and that the domestic industry’s situation is vulnerable enough as to 
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predict with sufficient certainty that injury will occur, those authorities would not 

need to prove that “there has [already] been a significant increase in dumped imports” 

or that, for instance, dumped imports already “depress prices” or “prevent price 

increases”. 

 

Consequently, I do not believe that the application of Article 3.2 is necessary 

in all threat of material injury cases.  I do agree with the view that this analysis may 

help to substantiate an evaluation under Article 3.7, serving as context or background 

for the injury determination; but it is not a sine qua non step in the process of 

determining the existence of a threat of material injury. 

 

I now turn to the question of why, if there is an equivalent of Article 3.2 for 

cases of threat of material injury, there is no prospective counterpart for Article 3.4?  

As I discussed in the previous subsection, there is no need for a prospective 

equivalent of Article 3.4, because this provision allows for a current and/or potential 

evaluation.  However, does this mean that in cases of threat of material injury Article 

3.4 must necessarily be applied prospectively?  The answer is “no”.  In US – 

Softwood Lumber VI, Canada argued that the US’ authorities “assessed the current 

state of the domestic softwood lumber industry in its ‘vulnerability’ analysis, but 

failed to evaluate the likely state of the domestic industry in the future”.  According to 

Canada this was a failure to comply with Article 3.4 of the ADA.
469

 

 

In the panel’s view the text, context, and object and purpose of Articles 3.2 

and 3.4 do not support an interpretation by which the “predicted impact” of the factors 

listed in these provisions must be assessed.
470

  Therefore, according to the panel a 

regular, contemporaneous evaluation of the factors in Article 3.4 is sufficient, even in 

cases of threat of material injury; and no second, prospective analysis is required.
471

 

 

I agree with the panel’s conclusion in this case.  As I mentioned in the 

previous subsection, the language of Article 3.4 does not forbid a prospective 

analysis; however, it does not require it either.
472

  If, in addition to the evaluation 

required by Article 3.7, an affirmative determination of threat of material injury 

includes an effective analysis of the prospective effects of dumped imports on the 

domestic industry, such determination would be consistent with the ADA.  In a 

similar fashion, if a determination evaluates the current situation of the domestic 

industry under Article 3.4 and effectively connects it with an assessment of the factors 

of Article 3.7, that determination would also be consistent with the ADA. 
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II.4.7.3.  ‘Likelihood of Substantially Increased Dumped Exports’ 

 

The second sentence of Article 3.7 requires that the change in circumstances crating a 

scenario where dumping would cause injury must be “clearly foreseen” and 

“imminent”.  Therefore, what must be “imminent” and “clearly foreseen” according 

to this provision is not exactly the cause of injury, but rather a “change in 

circumstances” that creates the conditions for dumping to cause injury.  The following 

diagram illustrates the chain of causality envisioned by the drafters of this provision.  

The part against a black background is what must be “clearly foreseen” and 

“imminent”. 

 

Change in circumstances→Situation→Dumping→Injury 

 

Footnote 10 to Article 3.7 of the ADA establishes that one example of a 

change in circumstances (though not an exclusive one) that could be considered as 

“clearly foreseen” and “imminent” is a substantial increase in imports of the product 

at dumped prices, if there is “convincing reason to believe” that it will occur in the 

near future. 

 

Articles 3.7(i) and 3.7(ii) refer also to factors that would indicate the 

“likelihood of substantially increased” dumped imports.  Therefore, it seems that this 

portions of Article 3.7 call for an analysis of what is “likely” to happen or what is 

foreseen in the future.  However, Article 3.7 also requires that a determination of a 

threat of material injury be based on facts and “not merely on allegation, conjecture or 

remote possibility”.  Are these two aspects of Article 3.7 reconcilable?  To what 

extent can the investigating authorities engage in speculative exercises? 

 

The panel in Mexico – Corn Syrup determined that what matters “for purposes 

of analysis of threat of material injury is not the level of imports already reached, but 

the likelihood of increased imports” (emphasis added),
473

 thus indicating that 

investigating authorities must engage in the elaboration of a hypothetical description 

of what or how the circumstances will be in the future.  The panel’s reasoning in that 

case suggests that the “likelihood” requirement in Article 3.7 goes well beyond the 

threshold of merely plausible or potential.  Indeed, the panel added that “not ruling 

out the possibility that imports would continue does not support the conclusion that 

there is a ‘likelihood of substantially increased importation’, as provided for in Article 

3.7(i).
474

  But what are the limits, if any, for this mandate? 

 

The Appellate Body has attempted to provide an answer to this question.  

According to the Appellate Body, we need to find the limits to the authorities’ ability 

to engage in the making of assumptions in the words “clearly foreseen and imminent” 

themselves.  In Mexico – Corn Syrup (Article 21.5 – US), the Appellate Body 

recognized that “[i]n determining the existence of a threat of material injury, the 

investigating authorities will necessarily have to make assumptions relating to ‘the 

occurrence of future events’” and that “future events ‘can never be definitively proven 

by facts’” (emphasis in the original).  Nevertheless, the Appellate Body concluded 

that “[n]otwithstanding this intrinsic uncertainty, a ‘proper establishment’ of facts in a 
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determination of threat of material injury must be based on events that, although they 

have not yet occurred, must be ‘clearly foreseen and imminent’”.
475

  It goes without 

saying, the clarification provided by the Appellate Body is noticeably limited. 

 

II.4.7.4.  The Interaction Between the Concepts of “Like Product” & “Domestic 

Industry” for the purpose of an Injury Determination  

 

As discussed above, Article 4.1 gives investigating authorities the opportunity to 

define domestic industry for the purpose of their investigation on the basis of the 

domestic producers as a whole of the like products, or to those of them whose 

collective output of those products constitutes a major proportion of the total 

domestic production.  It was also explained that regardless of what choice the 

authorities make between these two alternatives, they must consistently use it 

throughout the entire AD proceeding.
476

 

 

Article 3.6 establishes a methodological requirement that, in my opinion, may 

be interpreted as establishing rules for the definition of the domestic industry, as an 

exception to the rule discussed in the previous paragraph, or as an alternative for the 

collection of data in relation to a very specific aspect of the determination of injury.  

This provision reads as follows: 

 
3.6 The effect of the dumped imports shall be assessed in 

relation to the domestic production of the like product when 

available data permit the separate identification of that production 

on the basis of such criteria as the production process, producers' 

sales and profits.  If such separate identification of that production 

is not possible, the effects of the dumped imports shall be assessed 

by the examination of the production of the narrowest group or 

range of products, which includes the like product, for which the 

necessary information can be provided. 

 

In my opinion, the pure text of this provision does not clarify whether it (i) 

establishes rules for the definition of the domestic industry under Article 4.1; (ii) 

allows for the segmentation of the domestic industry and therefore should be 

considered as an exception to the non-segmentation rule in addition to the ones 

referred to in Article 4.1(i)(ii); or (iii) is a methodological option that allows 

authorities to further narrow their analysis within the previously defined universe of 

“domestic industry”, and that may be applicable exclusively for the purpose of 

assessing the impact of the dumped imports. 

 

I am of the view that the fist alternative is the more plausible, especially 

considering that the fourth paragraph of Article 4, which deals with the definition of 
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domestic industry, expressly establishes that “paragraph 6 of Article 3 shall be 

applicable to […] Article 4”.  This is a very general reference from which we cannot 

derive a narrower scope of application such as the ones suggested in options (ii) and 

(iii) in the previous paragraph. 

 

II.4.8.  DETERMINATION OF MATERIAL RETARDATION 

 

As mentioned in several other parts of this thesis, Article VI.1 of the GATT 1994 and 

footnote 10 of the ADA, consider that material retardation of the establishment of a 

domestic industry is a form of injury.  Neither the GATT 1994 nor the ADA, 

however, provides a definition for this particular form of injury. 

 

One commentator has suggested that to illustrate the significance of this 

concept, we may turn to previous AD agreements, specifically to the 1967 Anti-

Dumping Code.  This predecessor of the ADA established that a finding of retardation 

of the establishment of a new industry “must be based on convincing evidence that 

such a new industry is actually forthcoming”.  Convincing evidence of such 

imminence are, for instance, plans for an industry being at an advanced stage, 

ongoing works for the construction of a factory or existing orders of new capital 

equipment.
477

 

 

To the date of completion of this thesis, no claims have ever been made in a 

WTO dispute, alleging that dumped imports have materially retarded the 

establishment of an emerging industry. 
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II.5.  CAUSAL CONNECTION 

 

II.5.1.  CAUSALITY ANALYSIS 

 

Once the existence of dumping and injury has been established, a cause-effect 

connection between both of them needs to be ascertained (causal connection).  This 

connection must be distinguished from similar links between injury and other events 

also having a negative impact on the domestic industry.  In other words, the injury 

produced by factors other than dumping should not be attributed to the dumped 

imports (non-attribution rule).  These requirements constitute what is known as the 

causality analysis,
478

 and are both contained in the fifth paragraph or Article 3, which 

reads as follows: 

 
3.5 It must be demonstrated that the dumped imports are, 

through the effects of dumping, as set forth in paragraphs 2 and 4, 

causing injury within the meaning of this Agreement.  The 

demonstration of a causal relationship between the dumped imports 

and the injury to the domestic industry shall be based on an 

examination of all relevant evidence before the authorities.  The 

authorities shall also examine any known factors other than the 

dumped imports which at the same time are injuring the domestic 

industry, and the injuries caused by these other factors must not be 

attributed to the dumped imports.  Factors which may be relevant 

in this respect include,  inter alia, the volume and prices of imports 

not sold at dumping prices, contraction in demand or changes in the 

patterns of consumption, trade restrictive practices of and 

competition between the foreign and domestic producers, 

developments in technology and the export performance and 

productivity of the domestic industry. 

 

Thus, the causality analysis consists of the verification of the existence of a 

cause-effect link between the dumped imports and the injury suffered by the domestic 

industry.  In cases where dumped imports and other known factors are causing injury to 

the domestic industry at the same time, the non-attribution language in Article 3.5 of the 

ADA applies.479  This language imposes upon the investigating authority the obligation 

not to attribute to the dumped imports the injury caused by other factors.  In order to 

conduct this analysis two steps or requirements must be followed.  First, the 

investigating authority must identify and separate the injurious effects caused by 

factors other than the dumped imports.  Second, it must be verified that after the 

segregation of the injurious effects arising from other factors, the causal connection 

between dumped imports and the injury to the domestic industry is not severed. 

 

II.5.2.  THE NON-ATTRIBUTION REQUIREMENT OF ARTICLE 3.5 & THE SEGREGATION OF 

THE INJURIOUS EFFECTS CAUSED BY OTHER KNOWN FACTORS 

 

                                                 
478

 See Appellate Body Report, United States – Anti-Dumping Measures on Certain Hot-Rolled Steel 

Products from Japan, WT/DS184/AB/R, adopted 23 August 2001, DSR 2001:X, 4697, para. 222, 

where the Appellate Body stated: “[Article 3.5] requires investigating authorities, as part of their 

causation analysis, first, to examine all ‘known factors’, ‘other than dumped imports’, which are 

causing injury to the domestic industry ‘at the same time’ as dumped imports. Second, investigating 

authorities must ensure that injuries which are caused to the domestic industry by known factors, other 

than dumped imports, are not ‘attributed to the dumped imports’” (italics in the original, bolds added). 
479

 Id. at para. 226. 
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The Appellate Body has clarified that in order to comply with the non-attribution 

language of Article 3.5, “investigating authorities must make an appropriate 

assessment of the injury caused to the domestic industry by the other known factors”, 

and that they must “separate and distinguish the injurious effects of the dumped 

imports from the injurious effects of those other factors” (emphasis added).
480

  The 

objective is to avoid that the injuries caused by the dumped imports and those caused 

by other factors are not “lumped together” and “made indistinguishable”.
481

  The 

Appellate Body further clarified that in the absence of such separation and 

distinction, the investigating authorities “would have no rational basis to conclude that 

the dumped imports are indeed causing the injury which justifies the imposition of 

anti-dumping duties”.
482

  Thus, the existence of the non-attribution language of 

Article 3.5 ensures that injury determinations are not based “on mere assumptions 

about the effects of those imports, as distinguished from the effects of the other 

factors”.
483

 

 

II.5.3.  IS THE EVALUATION OF ALL THE FACTORS ENUMERATED IN ARTICLE 3.5 

MANDATORY? 

 

Article 3.5 of the ADA provides an illustrative list of factors which may injure the 

domestic industry at the same time than dumped imports.  These examples are (i) the 

volume and prices of imports not sold at dumping prices
484

; (ii) the contraction in 

demand or changes in the patterns of consumption; (iii) the trade restrictive practices 

of and competition between the foreign and domestic producers; (iv) the 

developments in technology; and (v) the export performance and productivity of the 

domestic industry. 

 

This list is intended to provide merely an illustration of the type of factors that 

may, in certain cases, become relevant during the causality analysis.  This is clearly 

indicated by the language preceding the list: “which may be relevant”, “include” and 

“inter alia”.  Therefore, it does not constitute a mandatory list of factors that must 

                                                 
480

 Appellate Body Report, United States – Anti-Dumping Measures on Certain Hot-Rolled Steel 

Products from Japan, WT/DS184/AB/R, adopted 23 August 2001, DSR 2001:X, 4697, paras. 223-226.  

By making this clarification the Appellate Body disagreed with the conclusion of the panel in that case 

that a separate identification of the injurious effects of the other causal factors is not required in anti-

dumping investigations.  The panel had based its view on the previous GATT panel decision in GATT 

Panel Report, Imposition of Anti-Dumping Duties on Imports of Fresh and Chilled Atlantic Salmon 

from Norway, ADP/87, adopted 27 April 1994, BISD 41S/229, where the need to "identify" the injury 

caused by the other factors was also expressly disavowed.  In US – Hot-Rolled Steel, the Appellate 

Body also disapproved of this other previous panel decision, and confirmed that the non-attribution 

language of Article 3.5 of the ADA requires “a satisfactory explanation of the nature and extent of the 

injurious effects of the other factors, as distinguished from the injurious effects of the dumped 

imports”, see para. 223. 
481

 Appellate Body Report, European Communities – Anti-Dumping Duties on Malleable Cast Iron Tube 

or Pipe Fittings from Brazil, WT/DS219/AB/R, adopted 18 August 2003, DSR 2003:VI, 2613, para. 188. 
482

 Appellate Body Report, United States – Anti-Dumping Measures on Certain Hot-Rolled Steel 

Products from Japan, WT/DS184/AB/R, adopted 23 August 2001, DSR 2001:X, 4697, para. 223. 
483

 Id. at para. 227. 
484

 In particular, in relation to the injurious effects of imports not sold at dumping prices, the Appellate 

Body has expressly confirmed that the injury caused by this type of imports “must be separated and 

distinguished from injury caused by the ‘dumped imports’”, see Appellate Body Report, European 

Communities – Anti-Dumping Duties on Imports of Cotton-Type Bed Linen from India – Recourse to 

Article 21.5 of the DSU by India, WT/DS141/AB/RW, adopted 24 April 2003, DSR 2003:III, 965, 

para. 112. 
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necessarily be examined by the investigating authorities in every single case.  Its role 

is simply to provide “useful guidance as to the kinds of factors other than imports that 

might cause injury to the domestic industry”.
485

 

Nevertheless, even if the list of other factors is illustrative in principle, the 

phrase “[t]he authorities shall also examine any known factors other than the dumped 

imports which at the same time are injuring the domestic industry” (emphasis added), 

also contained in Article 3.5, is mandatory in character.  This language suggests that 

when one or more of these factors, or any other factor not included in the list but with 

similar injurious effects, are known to the authorities, their analysis under Article 3.5 

becomes mandatory.
486

 

This was the approach adopted by the Appellate Body in EC – Tube or Pipe 

Fittings, where it was observed that for the non-attribution obligation of Article 3.5 of 

the ADA to be triggered, the factor at issue must be: (i) "known" to the investigating 

authority; (ii) a factor "other than dumped imports"; and (iii) injuring the domestic 

industry at the same time as the dumped imports.
487

 

The question is, however, how should the term “known” be interpreted in the 

context of Article 3.5 of the ADA.  As the Appellate Body has anticipated, the ADA 

“does not expressly state how such factors should become ‘known’ to the 

investigating authority, or if and in what manner they must be raised by interested 

parties, in order to qualify as ‘known’”.
488

  It has nevertheless been recognized that 

“other known” factors include causal factors that are “clearly raised before the 

investigating authorities by interested parties in the course of an AD investigation”.
489

  

Moreover, the interested parties do not necessarily have to raise the relevant causal 

factor in the context of Article 3.5 of the ADA.  As the Appellate Body has 

recognized, if a factor becomes known to the investigating authority in one stage of 

the investigation, it should be considered as such in all other subsequent stages of the 

same proceeding.  In the words of the Appellate Body, “a factor is either ‘known’ to 

the investigating authority, or it is not ‘known’;  it cannot be ‘known’ in one stage of 

the investigation and unknown in a subsequent stage”.
490

 

                                                 
485

 Panel Report, Thailand – Anti-Dumping Duties on Angles, Shapes and Sections 

 of Iron or Non-Alloy Steel and H-Beams from Poland, WT/DS122/R, adopted 5 April 2001, as modified 

by Appellate Body Report WT/DS122/AB/R, DSR 2001:VII, 2741, paras. 7.231, 7.274-7.275. 
486

 Panel Report, Egypt – Definitive Anti-Dumping Measures on Steel Rebar from Turkey, WT/DS211/R, 

adopted 1 October 2002, DSR 2002:VII, 2667, para. 7.115 where the panel concluded that Article 3.5 of 

the ADA “makes clear, [that] while it is mandatory to consider ‘known’ factors other than the dumped 

imports which at the same time are injuring the domestic industry and to ensure that any such injury is not 

attributed to those imports, it also is clear that the particular list of factors contained in Article 3.5 is 

illustrative only”. 
487

 Appellate Body Report, European Communities – Anti-Dumping Duties on Malleable Cast Iron Tube 

or Pipe Fittings from Brazil, WT/DS219/AB/R, adopted 18 August 2003, DSR 2003:VI, 2613, 175. 
488

 Id. at 176. 
489

 Panel Report, European Communities – Anti-Dumping Duties on Malleable Cast Iron Tube or Pipe 

Fittings from Brazil, WT/DS219/R, adopted 18 August 2003, as modified by Appellate Body Report 

WT/DS219/AB/R, DSR 2003:VII, 2701, para. 7.359;  see also Panel Report, Thailand – Anti-Dumping 

Duties on Angles, Shapes and Sections of Iron or Non-Alloy Steel and H-Beams from Poland, 

WT/DS122/R, adopted 5 April 2001, as modified by Appellate Body Report WT/DS122/AB/R, DSR 

2001:VII, 2741, para. 7.273. 
490

 Appellate Body Report, European Communities – Anti-Dumping Duties on Malleable Cast Iron Tube 

or Pipe Fittings from Brazil, WT/DS219/AB/R, adopted 18 August 2003, DSR 2003:VI, 2613, 178.  By 
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Perhaps a more complex question is whether the authorities are bound to 

evaluate on their on initiative all the factors that may potentially be having a negative 

effect on the domestic industry; or whether it is mandatory for them to identify and 

separate the injurious effects of all other factors the investigating authority should 

have been aware of.  As correctly observed by the panel in Thailand – H-Beams there 

is no express requirement in Article 3.5 [of the ADA] that investigating authorities 

seek out and examine in each case on their own initiative the effects of all possible 

factors other than imports that may be causing injury to the domestic industry under 

investigation”.
491

  The panel also noted that it is unclear whether the authorities would 

be compelled to examine a factor that they know is affecting the state of the domestic 

industry, even if the interested parties are not aware of it.  However, since that 

specific issue was not argued in that case, the panel did not deem necessary to provide 

an answer to this question.
492

  The question of whether Article 3.5 mandates the 

separation of the injurious effects of those factors the investigating authorities should 

have been aware of was raised by Turkey in Egypt – Steel Rebar.
493

  The panel did not 

address this question directly and limited itself to conclude that the Egyptian 

authorities in fact explicitly discuss in its published reports most of the “other factors” 

identified by Turkey.
494

  Thus, these questions remain unsettled. 

Another question that remains unresolved is the meaning of the word “other” 

in Article 3.5.  The dictionary definition of this term is “not the same”, “separate in 

identity, distinct in kind, alternative or further or additional”, “different”.
495

  Thus the 

word “other” in the third line of Article 3.5 is used to refer to those factors that may 

not be categorized as “dumped imports”.  However, as the Appellate Body noticed, 

the ADA “does not expressly state to what degree a factor must be unrelated to the 

dumped imports, or whether it must be extrinsic to the exporter and the dumped 

product, in order to constitute a factor ‘other than the dumped imports’”.
496

 

 

                                                                                                                                            
adopting this interpretative approach, the Appellate Body departed from the view taken by the panel in 

this case, according to which, certain factors raised in the context of the dumping and injury analysis, 

should not necessarily be considered as “known” causual factors under Article 3.5, see Panel Report, 

European Communities – Anti-Dumping Duties on Malleable Cast Iron Tube or Pipe Fittings from 

Brazil, WT/DS219/R, adopted 18 August 2003, as modified by Appellate Body Report 

WT/DS219/AB/R, DSR 2003:VII, 2701, para. 7.362. 
491

 Panel Report, Thailand – Anti-Dumping Duties on Angles, Shapes and Sections of Iron or Non-Alloy 

Steel and H-Beams from Poland, WT/DS122/R, adopted 5 April 2001, as modified by Appellate Body 

Report WT/DS122/AB/R, DSR 2001:VII, 2741, para. 7.273.  The panel in Thailand – H-Beams found 

support for its observation in the previous GATT report GATT Panel Report, Imposition of Anti-

Dumping Duties on Imports of Fresh and Chilled Atlantic Salmon from Norway, ADP/87, adopted 

27 April 1994, BISD 41S/229, which interpreted a similar provision in the Tokyo Round Anti-

Dumping Code. 
492

 Panel Report, Thailand – Anti-Dumping Duties on Angles, Shapes and Sections of Iron or Non-Alloy 

Steel and H-Beams from Poland, WT/DS122/R, adopted 5 April 2001, as modified by Appellate Body 

Report WT/DS122/AB/R, DSR 2001:VII, 2741. 
493

 Panel Report, Egypt – Definitive Anti-Dumping Measures on Steel Rebar from Turkey, WT/DS211/R, 

adopted 1 October 2002, DSR 2002:VII, 2667, para. 7.115. 
494

 Id. at para. 7.125. 
495

 THE CONCISE OXFORD DICTIONARY 858 (5
th

 ed. 1964). 
496

 Appellate Body Report, European Communities – Anti-Dumping Duties on Malleable Cast Iron Tube 

or Pipe Fittings from Brazil, WT/DS219/AB/R, adopted 18 August 2003, DSR 2003:VI, 2613, 176.  The 

Appellate Body considered unnecessary to solve these questions in light of the factual findings of the 

panel and the investigating authority in that case. 
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II.5.4.  DOES ARTICLE 3.5 MANDATE A SPECIFIC METHODOLOGY FOR THE SEPARATION 

OF INJURIOUS EFFECTS OF THE DUMPED IMPORTS FROM THOSE OF OTHER FACTORS? 

 

Except for the above-mentioned requirement that the authorities examine all relevant 

evidence before them, Article 3.5 does not establish any methodological prescription 

to conduct the separation and distinction of the injurious effects of the other factors 

from the injurious effects of the dumped imports so as not to attribute the effects of 

the other factors to the dumped imports.
497

  Therefore, WTO Members may apply any 

causation methodology they consider appropriate, provided that it appropriately 

separates and distinguishes the injurious effects of dumped imports from the injurious 

effects of the other known causal factors.
498

 

 

II.5.4.1.  Should the Effects of Other Factors Be Assessed Collectively? 

 

An interesting methodological question is whether the effects of other factors causing 

injury to the domestic industry should be evaluated collectively as well as 

individually.  As recognized by one panel, it is theoretically possible that “multiple 

‘insignificant factors’ might collectively constitute a significant cause of injury such 

as to sever the link between dumped imports and injury” (emphasis in the original).
499

  

In EC – Tube or Pipe Fittings, the Appellate Body addressed this question and 

concluded that an examination of collective effects is not necessarily required by the 

non-attribution language of the ADA.  In the Appellate Body’s view “Article 3.5 does 

not compel, in every case, an assessment of the collective effects of other causal 

factors” (emphasis in the original).
500

  Thus, an investigating authority is not required 

to examine the collective impact of other causal factors, “provided that, under the 

specific factual circumstances of the case, it fulfils its obligation not to attribute to 

dumped imports the injuries caused by other causal factors”.
501

 

 

This conclusion of the Appellate Body admits, therefore, that in certain cases a 

collective evaluation of other known factors is necessary to determine whether the 

injuries suffered by the domestic industry should be ascribed to dumped imports or to 

other known factors.  What remains uncertain is under what circumstances such 

evaluation becomes necessary.  It is possible that if the interested parties raised the 

issue during the AD proceedings, providing a reasonably substantiated explanation 

that the collective evaluation of the effects of other factors would prove that the 

dumped imports are not causing injury to the domestic industry, the investigating 

authority would be compelled to conduct a collective assessment.
502

  Similarly, 

                                                 
497

 Appellate Body Report, United States – Anti-Dumping Measures on Certain Hot-Rolled Steel 

Products from Japan, WT/DS184/AB/R, adopted 23 August 2001, DSR 2001:X, 4697, para. 224. 
498

 Appellate Body Report, European Communities – Anti-Dumping Duties on Malleable Cast Iron Tube 

or Pipe Fittings from Brazil, WT/DS219/AB/R, adopted 18 August 2003, DSR 2003:VI, 2613, para. 189; 

Panel Report, European Communities – Anti-Dumping Duties on Malleable Cast Iron Tube or Pipe 

Fittings from Brazil, WT/DS219/R, adopted 18 August 2003, as modified by Appellate Body Report 

WT/DS219/AB/R, DSR 2003:VII, 2701, para. 7.366. 
499

 Panel Report, European Communities – Anti-Dumping Duties on Malleable Cast Iron Tube or Pipe 

Fittings from Brazil, WT/DS219/R, adopted 18 August 2003, as modified by Appellate Body Report 

WT/DS219/AB/R, DSR 2003:VII, 2701, para. 7.369. 
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 Appellate Body Report, European Communities – Anti-Dumping Duties on Malleable Cast Iron Tube 

or Pipe Fittings from Brazil, WT/DS219/AB/R, adopted 18 August 2003, DSR 2003:VI, 2613, para. 191. 
501

 Id. 
502

 A closer examination of the Appellate Body’s decision in EC – Tube or Pipe Fittings may provide 

support for this view.  Indeed, in that case the Appellate Body rejected Brazil’s argument that the 
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following the basic rule of burden of proof allocation, in a dispute settlement 

proceeding the claimant would be primarily responsible for proving prima facie that a 

collective evaluation of other know factors would sever the link between dumped 

imports and the injury caused to the domestic industry. 

 

II.5.5.  CUMULATION 

 

The method known as cumulation is the collective assessment of the effects of 

imports coming from different countries and that are simultaneously subject to AD 

investigations, for the purpose of determining the causal connection between them 

and the injury suffered by the domestic industry.  Article 3.3 of the ADA establishes: 

 
3.3 Where imports of a product from more than one country 

are simultaneously subject to anti-dumping investigations, the 

investigating authorities may cumulatively assess the effects of 

such imports only if they determine that (a) the margin of dumping 

established in relation to the imports from each country is more 

than de minimis  as defined in paragraph 8 of Article 5 and the 

volume of imports from each country is not negligible and (b) a 

cumulative assessment of the effects of the imports is appropriate 

in light of the conditions of competition between the imported 

products and the conditions of competition between the imported 

products and the like domestic product. 

 

The Appellate Body has deconstructed this provision and identified three 

conditions that must be met before an investigating authority is permitted to assess 

cumulatively the effects of imports from several countries, namely: 

 

(i) The dumping margin from each individual country must be more than de 

minimis;  

 

(ii) The volume of imports from each individual country must not be 

negligible;  and  

 

(iii) Cumulation must be appropriate in the light of the conditions of 

competition between the imported products; and between the imported 

products and the like domestic product.
503

 

 

It has been recognized that the cumulative analysis of the effects of dumped 

imports increases the chances of an affirmative injury determination, and that this is 

                                                                                                                                            
collective effects of other factors should have been determined, based on the fact that Brazil failed to 

identified how, under the facts of that case, the EC's failure to examine the collective impact of the 

other causal factors resulted in the attribution to dumped imports of injuries resulting from those other 

factors, Appellate Body Report, European Communities – Anti-Dumping Duties on Malleable Cast Iron 

Tube or Pipe Fittings from Brazil, WT/DS219/AB/R, adopted 18 August 2003, DSR 2003:VI, 2613, para. 

194.  Thus, it is possible that if Brazil had provided such explanation, the EC would have been 

compelled to assess the effects of the other known factors in a collective way. 
503

 Id. at para. 109.  The Appellate Body emphasized that “it is ‘only if’ the above conditions are 

established that an investigating authority ‘may’ make a cumulative assessment of the effects of 

dumped imports from several countries”, which means that if these conditions are met the authorities 

may or may not cumulatively assess the effects of the imports under investigation.  However, even if 

these conditions are present, the authorities may still opt for an individual assessment. 
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one of the reasons that made negotiations in the Uruguay Round around this topic 

very controversial.
504

  This does not mean however, that the possibility of conducting 

a cumulative analysis under Article 3.3 provides investigating authorities with the 

opportunity to make arbitrary decisions.  It has been expressly recognized that the 

overarching obligation in Article 3.1 applies also to the determinations made under 

Article 3.3, thereby requiring an investigating authority to base its determination of 

appropriateness to cumulate on an “objective examination” of “positive evidence”.
505

 

 

II.5.5.1.  Is A Country-Specific Analysis under Article 3.2 a Pre-requirement for 

a Cumulative Analysis under Article 3.3? 

 

An interesting question about the relation between Article 3.2 and Article 3.3 of the 

ADA was whether a country-by-country analysis of the dumped imports under 

investigation as prescribed by Article 3.2 must be performed as a pre-condition to a 

cumulative assessment under Article 3.3.
506

  In other words, whether the imports that 

may be included in a cumulative assessment under Article 3.3 are exclusively those 

that are found, under Article 3.2, to be causing injury to the domestic industry when 

considered individually.  The Appellate Body responded to this question in the 

negative.  According to the Appellate Body, there is no basis in the text of the ADA 

for the assertion that a country-specific analysis of the potential negative effects of 

volumes and prices of dumped imports is a pre-condition for a cumulative assessment 

of the effects of all dumped imports.
507

  Thus, based on Article 3.3 of the ADA, in 

cases where the dumped imports originate from more than one country, it is possible 

for the analyses of volume and prices envisaged under Article 3.2 to be done on a 

cumulative basis, as opposed to an individual country basis.
508

 

 

In the Appellate Body’s view, the role of cumulation is “ensuring that each of 

the multiple sources of ‘dumped imports’ that cumulatively contribute to a domestic 

industry's material injury be subject to anti-dumping duties”.
509

  However, in my 

opinion, the application of Article 3.3 of the ADA goes beyond that goal and permits 

that dumped imports that do not contribute to a domestic industry’s injury be 

nevertheless subject to anti-dumping duties.  Indeed, the application of Article 3.3 of 
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 PETER VAN DEN BOSSCHE, THE LAW AND POLICY OF THE WORLD TRADE ORGANIZATION, TEXT, 

CASES AND MATERIALS 535 (2005). 
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 Appellate Body Report, European Communities – Anti-Dumping Duties on Imports of Cotton-Type 

Bed Linen from India – Recourse to Article 21.5 of the DSU by India, WT/DS141/AB/RW, adopted 

24 April 2003, DSR 2003:III, 965, para. 145;  see also, Panel Report, European Communities – Anti-

Dumping Duties on Malleable Cast Iron Tube or Pipe Fittings from Brazil, WT/DS219/R, adopted 

18 August 2003, as modified by Appellate Body Report WT/DS219/AB/R, DSR 2003:VII, 2701, 7.243. 
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 This was Brazil’s contention in EC – Tube or Pipe Fittings.  On that opportunity Brazil submitted 

that only if such a country-specific analysis under Article 3.2 of the ADA identified that the imports of 

a particular country were a likely source of injury, is was permissible under Article 3.3 to cumulatively 

assess the negative effects of all imports likely to have caused injury.  In Brazil’s view doing otherwise 

would entail an unlawful “derogation” from the required analysis in Article 3.2, see Appellate Body 

Report, European Communities – Anti-Dumping Duties on Malleable Cast Iron Tube or Pipe Fittings 

from Brazil, WT/DS219/AB/R, adopted 18 August 2003, DSR 2003:VI, 2613, para. 105. 
507

 As also recognized by the Appellate Body, a determination of import volumes on a country-by-

country basis under Article 3.3 is only necessary (i) in the process of assessing “negligibility” of 

volumes from each country, that is to say to determine whether the margin of dumping established in 

relation to the import from each country is more than de minimis;  and (ii) in summing up those 

volumes to arrive at the total volume of dumped imports, see Id. fn 123. 
508

 Id. 
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 Id. at para. 117. 
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the ADA may have differnt effects depending on the factual context to which it is 

applied.  To illustrate this, we may distinguish between the consequences of applying 

Article 3.3 to two different factual scenarios.  Under a first hypothesis, none of the 

dumped imports from different countries can be found to cause material injury to the 

domestic industry when considered individually; however, when assessed 

collectively, it becomes apparent that their combined effect does have injurious 

consequences.  In this case, the dumped imports of all the countries under 

investigation make a contribution to the injury caused.  However, this contribution is 

so “tenuous” when considered individually, that none of them may alone be held 

responsible for causing the injury.  The application of Article 3.3 in this example, 

does ensure that all the dumped imports that contribute to a domestic industry’s 

material injury be subject to AD duties. 

 

Under a second hypothesis, the dumped imports coming from country A may 

be found to be causing injury even if considered individually.  On the contrary, the 

dumped imports coming from countries B and C cannot be considered individually as 

responsible for the injury suffered by the domestic industry.  Under these 

circumstances, it may be possible that the injury caused to the domestic industry is the 

sole responsibility of the imports coming from country A, whereas imports coming 

from countries B and C do not actually “contribute” to that injury.  In this case, since 

an individual assessment of the causal connection between each group of dumped 

imports is not a precondition for a cumulative analysis under Article 3.3; and because 

there is no non-attribution rule applicable among dumped imports coming from 

different countries, a cumulative assessment in accordance with Article 3.3 would 

result in the application of AD duties to imports that do not contribute to the domestic 

industry’s injury. 

 

This situation seems rather unfair.  If the rationale behind the non-attribution 

rule contained in Article 3.5 is that imports should not be charged with AD duties 

when the injury is caused by other “known factors”, even if those imports are sold in 

the export market below normal value, why shouldn’t the same principle apply among 

dumped imports?  In other words, if it is feasible to determine that the dumped 

imports from a certain country are not causing injury,
510

 and that such injury is 

actually caused by imports coming for another country, why should the former be 

treated the same way than the latter?  In my view, in this case, Article 3.3 takes the 

role of a punitive provision: if exporters incur in dumping, they run the risk of being 

bulked together with imports coming from other countries, making their effects 

undistinguishable from those of the other imports; which in turn, make them eligible 

to be subject to AD duties even if they did not contribute to cause injury.  If this is 

correct, then Article 3.3 may serve to penalize dumping as such, and not only 

dumping that causes or threatens material injury to a domestic industry or that retards 

the establishment of that industry.  The question arises whether the application of 

Article 3.3 in this type of cases, contravenes Article VI of the GATT that establishes 

that the dumping that must be “condemned” is exclusively the type of dumping that 

causes injury. 
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 As it is feasible to make the same determination under Article 3.5 in relation to other “known 

factors”. 
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Moreover, even in those cases where all the dumped imports contribute to the 

causation of injury, imports of some countries may cause “more” injury than imports 

from other countries.  Since Article 3 of the ADA does not require that the imposition 

of duties be proportional to the injury caused (either under individual or cumulative 

assessments) all imports causing injury are subject to the same AD duties, regardless 

of their level of contribution to that injury.
511

 

 

II.5.5.2. “Appropriate in Light of the Conditions of Competition” 

 

All this however, does not mean that a cumulative analysis under Article 3.3 of the 

ADA may be conducted in a completely arbitrary way.  As mentioned above, certain 

requirements must be met for a cumulative assessment to be valid.  One of these 

requirements, according to Article 3.3(b), is that that the authorities must “determine” 

that a cumulative assessment is appropriate in light of the conditions of competition 

between the imported products and the conditions of competition between the 

imported products and the like domestic product.  The panel in EC – Tube or Pipe 

Fittings concluded that the use of the word “determine” means that “an investigating 

authority must consider the facts before it and make a reasoned finding that 

cumulation is appropriate on the basis of the particular circumstances”.
512

 

 

Neither Article 3 nor any other provision of the ADA defines, however, what 

conditions of competition must be taken into account.  This circumstance was also 

recognized by the panel in EC – Tube or Pipe Fittings.  Nevertheless, in an attempt to 

clarify this concept, the panel concluded that the words “conditions of competition” 

“refer to the dynamic relationship between products in the marketplace”.  However, 

the panel acknowledged that (i) Article 3.3 of the ADA “does not in and of itself say 

anything specifically about the exact conditions of competition that must exist in 

order to justify a decision to cumulate”; and (ii) that the phrase “conditions of 

competition” is unqualified, i.e. is not accompanied by any sort of qualifier such as 

“identical” or “similar”.
513

  Therefore, the panel concluded that in light of the general 

wording of the provision and the nature of the term “appropriate”, “an investigating 

authority enjoys a certain degree of discretion in making [the] determination [called 

for under Article 3.3] on the basis of the record before it”.
514
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established, the causality analysis is a mere “procedural requirement”, which does not involve a real 
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 Panel Report, European Communities – Anti-Dumping Duties on Malleable Cast Iron Tube or Pipe 
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investigation might have a joint impact on the situation of the domestic industry and may be assessed 

cumulatively. 
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II.6.  THE AD INVESTIGATION 

 

It has been recognized that the ADA regulates with “considerable detail”, the 

conditions and the manner in which the AD investigation must be initiated, conducted 

and concluded.
515

  The following subsections will address the rules and guidelines 

regulating these three phases of the AD investigation, as well as the manner in which 

the panels and the Appellate Body have interpreted them. 

 

II.6.1.  INITIATION OF THE INVESTIGATION 

 

II.6.1.1.  Standing 

 

An AD investigation may be triggered either by the filing of a written 

application on behalf of the domestic industry, or by the investigating authorities’ 

own decision to investigate.  Articles 5.1 and 5.6 establish: 

 
Article 5 

Initiation and Subsequent Investigation 

5.1 Except as provided for in paragraph 6, an investigation to 

determine the existence, degree and effect of any alleged dumping 

shall be initiated upon a written application by or on behalf of the 

domestic industry. 

[…] 

5.6 If, in special circumstances, the authorities concerned 

decide to initiate an investigation without having received a written 

application by or on behalf of a domestic industry for the initiation 

of such investigation, they shall proceed only if they have sufficient 

evidence of dumping, injury and a causal link, as described in 

paragraph 2, to justify the initiation of an investigation. 

 

As a general rule an AD investigation must normally be initiated after a proper 

application on behalf of a domestic industry has been filed.  The only formality 

required for the submission of this application is that it needs to be presented in a 

written form.  In addition, Article 5.1 establishes a standing requirement, consisting of 

the condition that the person submitting the application needs to be or to represent the 

domestic industry concerned.  Although it is not specified in Article 5 of the ADA, 

the validity of this representation must be determined in light of the definition of 

“domestic industry” contained in Article 4.1 of the ADA, as discussed in previous 

sections. 

 

Exceptionally, as suggested by the use of the words “in special circumstances” 

in Article 5.6, investigating authorities may launch an AD investigation on their own 

initiative.  Article 5.6 does not indicate what those circumstances are.  However, this 

provision does establish that authorities may initiate an investigation motu proprio, 

only if they have “sufficient evidence” of the existence of the three main components 

of an AD investigation, i.e. dumping, injury and causal connection. 

 

                                                 
515
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It is important to note, as further explained in the following paragraphs, that 

meeting the threshold of having “sufficient evidence” of dumping, injury and causal 

link is not required in order to accept an application for the initiation of an AD 

investigation.  However, such condition is required in order to initiate an investigation 

on the basis of an application submitted on behalf of the domestic industry. 

 

II.6.1.2.  Acceptance of an Application 

 

Article 5.2 of the ADA contains a detailed description of the information that an 

application for the initiation of an AD investigation must contain.  This information 

must include evidence showing the possible existence of dumping, injury and causal 

link.  Article 5.2 establishes: 

 
5.2 An application under paragraph 1 shall include evidence 

of (a) dumping, (b) injury within the meaning of Article VI of 

GATT 1994 as interpreted by this Agreement and (c) a causal link 

between the dumped imports and the alleged injury.  […] 

 

II.6.1.2.1.  Information That Must Be Provided by the Applicants 

 

Clearly, Article 5.2 of the ADA, as a treaty provision, does not and cannot possibly 

impose obligations on the petitioners of an AD investigation.  This provision, as the 

rest of the ADA, is addressed to the WTO Members, and its operation limits the 

authorities’ discretion to accept an application soliciting the imposition of AD 

measures. 

 

Importantly, Article 5 of the ADA does not require that for an application to 

be accepted it must include “sufficient evidence” of dumping, injury or causal 

connection, as it is mandated in the case of an investigation launched on the 

authorities’ own initiative.  It simply requires that that the applicants provide 

“relevant evidence”, including the information that is “reasonably available” to 

them.
516

  Hence, it has been recognized that an application that is consistent with the 

requirements of Article 5.2 will not necessarily contain sufficient evidence to justify 

initiation under Article 5.3.
517

  Nor does it need to contain fully developed analysis on 

dumping, injury or causal link.
518

  Nevertheless, the same provision indicates that 

some amount of evidence must be submitted along with the application.  Indeed, 

                                                 
516

 The second and third parts of Article 5.2 of the ADA set forth: 

1. […] Simple assertion, unsubstantiated by relevant evidence, cannot be 

considered sufficient to meet the requirements of this paragraph.  The application 

shall contain such information as is reasonably available to the applicant on the 

following: […] (emphasis added). 
517

 Panel Report, Mexico – Anti-Dumping Investigation of High Fructose Corn Syrup (HFCS) from the 

United States, WT/DS132/R, adopted 24 February 2000, and Corr.1, DSR 2000:III, 1345, para. 7.74.  

The panel in this dispute concluded that “the quantity and quality of the information provided by the 

applicant need not be such as would be required in order to make a preliminary or final determination 

of injury... [since] the applicant need only provide such information as is ‘reasonably available’ to it 

with respect to the relevant factors”, id. 
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 Id. at para. 7.76.  The panel clarified that while some analysis linking the information and the 

allegations would be helpful in assessing the merits of an application, Article 5.2 does not require an 

application to contain analysis, but rather to contain information, in the sense of evidence, in support of 

allegations, see id. 
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according to the ADA, applications based on “simple assertions”, unsupported by any 

relevant evidence, must not be accepted. 

 

In addition, the application must include information on:  (i) the identity of the 

applicant;  (ii) the volume and value of the domestic production of the like product;  

(iii) the identification of the industry on behalf of which the application is made;  (iv) 

a complete description of the allegedly dumped product;  (v) the country or countries 

of origin or export in question;  (vi) the identity of each known exporter, importer or 

foreign producer of the product in question;  (vii) the normal and the export values;  

(viii) the evolution of the volume of the allegedly dumped imports and their effects on 

prices of the like product in the domestic market; and  (ix) the consequent impact of 

the imports on the domestic industry.
519

 

 

In particular, Article 5.2(iv) requires that the applicants submit information in 

relation to the relevant factors and indices having a bearing on the state of the 

domestic industry, such as those listed in paragraphs 2 and 4 of Article 3 of the ADA 

(determination of injury).  It is expected, however, that the obligation to submit this 

evidence be limited by the reasonable availability of this information to the applicant.   

Moreover, it is not necessary for the applicant to submit information on each 

and every factor or index indicated in paragraphs 2 and 4 of Article 3.  Whether 

information on each one of these elements is necessary will depend on the particular 

circumstances of the case, including the nature of the allegations made by the 

industry, and the nature of the industry itself.
520

 

 

II.6.1.2.2.  Meaning of the Expression “Reasonably Available” to the Applicant 

                                                 
519

 The last part of Article 5.2 establishes: 

5.2. […] The application shall contain such information as is reasonably 

available to the applicant on the following: 

(i) the identity of the applicant and a description of the volume and value of 

the domestic production of the like product by the applicant.  Where a written 

application is made on behalf of the domestic industry, the application shall 

identify the industry on behalf of which the application is made by a list of all 

known domestic producers of the like product (or associations of domestic 

producers of the like product) and, to the extent possible, a description of the 

volume and value of domestic production of the like product accounted for by 

such producers; 

(ii) a complete description of the allegedly dumped product, the names of the 

country or countries of origin or export in question, the identity of each known 

exporter or foreign producer and a list of known persons importing the product in 

question; 

(iii) information on prices at which the product in question is sold when 

destined for consumption in the domestic markets of the country or countries of 

origin or export (or, where appropriate, information on the prices at which the 

product is sold from the country or countries of origin or export to a third country 

or countries, or on the constructed value of the product) and information on export 

prices or, where appropriate, on the prices at which the product is first resold to an 

independent buyer in the territory of the importing Member; 

(iv) information on the evolution of the volume of the allegedly dumped 

imports, the effect of these imports on prices of the like product in the domestic 

market and the consequent impact of the imports on the domestic industry, as 

demonstrated by relevant factors and indices having a bearing on the state of the 

domestic industry, such as those listed in paragraphs 2 and 4 of Article 3. 
520

 Panel Report, Mexico – Anti-Dumping Investigation of High Fructose Corn Syrup (HFCS) from the 

United States, WT/DS132/R, adopted 24 February 2000, and Corr.1, DSR 2000:III, 1345, para. 7.73. 
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Since the reasonable availability of the evidence is the standard that applicants must 

meet in order to have their application admitted, the question emerges of when or how 

the authorities may conclude that certain evidence is reasonably available to the 

applicants.  Is there a presumption that certain information is or is not in the hands of 

the applicant?  The answer to this question seems to depend on the specific 

circumstances of each case and on the factor to which the evidence is related.  For 

instance, it has been considered that information on the effect of the allegedly dumped 

imports on prices of the like product in the domestic market, and the consequent 

impact of allegedly dumped imports on the domestic industry, “would normally be in 

the hands of the domestic industry filing an application”.  Conversely, since private 

companies might not have easy access to the import statistics kept by national 

customs authorities, it may be reasonable for the investigating authority not to expect 

the applicant to provide information or evidence on, for instance, the evolution of the 

volume of the imports.
521

 

 

These expectations or presumptions may be different depending on the 

specific circumstances of each case.  Arguably, the interested parties may also submit 

explanations to rebut them. 

 

II.6.1.3.  Decision to Initiate an Investigation 

 

After the acceptance of a properly documented application, the domestic authorities 

must proceed to the evaluation of its merits before embarking into an AD 

investigation.  Article 5.3 of the ADA establishes that: 

 
5.3 The authorities shall examine the accuracy and adequacy 

of the evidence provided in the application to determine whether 

there is sufficient evidence to justify the initiation of an 

investigation (emphasis added). 

 

This second evaluation must be clearly distinguished from the revision 

mandated by Article 5.2 that concerns the requirements for the acceptability of the 

application.  As recognized by a panel, “the question [of] whether there is ‘sufficient 

evidence’ to justify initiation is not answered by a determination that the application 

contains all the information ‘reasonably available’ to the applicant on the factors 

specified in Article 5.2” (emphasis added).
522

  The objective of the revision under 

Article 5.3 is to determine whether there is “sufficient evidence to justify the 

initiation” of an AD investigation.  This evaluation should not necessarily be limited 

to the information provided by the applicants.  Investigating authorities may gather 

information on their own in order to meet the standard of “sufficient evidence” for 

initiation under Article 5.3.
523

  However, if the authorities decide not to collect 

evidence by their own, and the information that is reasonably available to the 
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 Panel Report, Guatemala – Definitive Anti-Dumping Measures on Grey Portland Cement from 

Mexico, WT/DS156/R, adopted 17 November 2000, DSR 2000:XI, 5295, para. 8.61. 
522

 Panel Report, Guatemala – Anti-Dumping Investigation Regarding Portland Cement from Mexico, 

WT/DS60/R, adopted 25 November 1998, as modified by Appellate Body Report WT/DS60/AB/R, 

DSR 1998:IX, 3797, para. 7.53. 
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Mexico, WT/DS156/R, adopted 17 November 2000, DSR 2000:XI, 5295, para. 8.62. 
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applicant is not sufficient to justify the initiation of an investigation, the authorities 

must refrain from doing so.
524

 

 

Even though it is not expressly stated in the ADA, it has been clarified that the 

evidence Article 5.3 refers to is evidence of the possible existence of dumping, injury 

and causation.
525

  This evidence however, does not need to be of the quality or 

quantity that would be necessary to support a preliminary or final AD determination.  

The standard of revision required at this point in the proceedings is that the evidence 

must be such that “an unbiased and objective” investigating authority could determine 

that there was sufficient evidence of dumping, injury and causal link to justify the 

initiation of an investigation.
526

 

 

Therefore, although the standard of revision under Article 5.3 is stricter than 

that under Article 5.2, the evidence required to initiate an investigation may be 

slighter or of a lower quality than the evidence that is necessary to issue a provisional 

or final AD determination under Articles 2 and 3 of the ADA.  However, it has been 

accepted that even if the assessment under Article 5.3 may be more lenient than the 

evaluation of the elements of dumping or injury required to make a provisional or 

final determination, if the authorities detect obvious deficiencies or inconsistencies in 

the evidence under revision under Article 5.3, they must either reject the application 

or, at least, acknowledge some deficiencies and give some consideration to their 

impact on the sufficiency of the evidence to justify an AD investigation.
527

 

 

In sum, it seems that Article 5.3 has been interpreted as requiring that the 

decision to initiate an investigation be based on at least some evidence suggesting the 

existence of dumping, injury and causal connection; and reflect that the authorities 

give at least some consideration to the basic constitutive elements of these three 

aspects, so as to show that an objective observer would have been satisfied about the 
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 Panel Report, Guatemala – Anti-Dumping Investigation Regarding Portland Cement from Mexico, 

WT/DS60/R, adopted 25 November 1998, as modified by Appellate Body Report WT/DS60/AB/R, 

DSR 1998:IX, 3797, para. 7.53. 
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 Panel Report, Guatemala – Definitive Anti-Dumping Measures on Grey Portland Cement from 
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case, noticing that Article 5.2 requires that the application contain sufficient evidence on dumping, 

injury and causation, while Article 5.3 requires the investigating authority to satisfy itself as to the 

accuracy and adequacy of the evidence to determine that it is sufficient to justify initiation, concluded 

that “reading Article 5.3 in the context of Article 5.2, the evidence mentioned in Article 5.3 must be 
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 Id. at para. 8.35;  see also Panel Report, Mexico – Anti-Dumping Investigation of High Fructose 

Corn Syrup (HFCS) from the United States, WT/DS132/R, adopted 24 February 2000, and Corr.1, 
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 125 

justification of initiating an investigation.
528

  The probable rational for the existence 

of this more lenient standard of review under Article 5.3 is that, at this point in the 

proceedings, neither the applicants nor the authorities may have all the necessary 

information at their disposal, and that without being able to initiate a proper 

investigation, they may be prevented from completing this information. 

 

II.6.1.3.1.  Formal Initiation of an Investigation 

 

Footnote 1 to Article 1 of the ADA indicates that the term “initiated” in relation to an 

AD investigation as used in the ADA, “means the procedural action by which a 

Member formally commences an investigation as provided in Article 5”.  The ADA 

does not specify the formalities or nature of the “procedural action” that would trigger 

an AD investigation, nor does it illustrate this expression with any examples.  A 

previous panel has interpreted, for instance, that publication of a notice of initiation 

may constitute the action by which the investigation is formally commenced.
529

 

 

II.6.1.3.2.  Previous Notification 

 

According to Article 5.5 of the ADA, after receiving an AD application, domestic 

authorities must notify the government of the exporting Member concerned.  This 

notification must take place before proceeding to initiate an investigation.  On this 

issue the CAP has suggested that this notification should be made as soon as possible 

after the receipt by the investigating authorities of a properly documented application, 
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 In Mexico – Corn Syrup, for instance, the panel rejected the United States’ argument that Mexico’s 

determination of the sufficiency of the evidence to justify initiation failed to meet the requirements of 

Article 5.3 because it failed to justify the exclusion of the two producers from being considered as part 

of the relevant domestic industry.  According to the panel in that dispute, “Article 5.3 cannot be 

interpreted to require the investigating authority to issue an explanation of how it has resolved all 

underlying questions of fact at initiation” (emphasis added).  According to the panel, that is a 
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Measures on Grey Portland Cement from Mexico, WT/DS156/R, adopted 17 November 2000, 

DSR 2000:XI, 5295, paras. 8.51-8.53. 
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 126 

and as early as possible before the decision is taken regarding initiation of an 

investigation.
530

 

 

As noticed by a panel, Article 5.5 does not expressly require that this 

notification be in writing.
531

  In the past, it has been considered that, for instance, a 

formal meeting between government officials could satisfy the notification 

requirement of Article 5.5, provided that the meeting is sufficiently documented to 

support meaningful review by a panel.
532

 

 

According to Article 5.5 itself, except for this notification, the authorities must 

refrain from publicizing the application for the initiation of an AD investigation. 

 

II.6.1.3.3.  Termination of the Investigation Due to Lack of Sufficient Evidence 

 

Article 5.8 establishes in relevant part, that “an [AD] application […] [must] be 

rejected and [that] an investigation [must] be terminated promptly as soon as the 

authorities concerned are satisfied that there is not sufficient evidence of either 

dumping or of injury to justify proceeding with the case”.  Thus, this provision makes 

it explicit that as soon as the authorities become aware that the conditions established 

in Articles 5.2 and 5.3 are not satisfied, the AD proceedings should be brought to an 

end.  This obligation applies at any point in the proceedings, i.e. before and after an 

investigation has been initiated.
533

 
 

It has also been clarified that Article 5.8 does not impose additional 

obligations to those contained in Article 5.3 in connection with the initiation of an 

investigation.  Therefore, if for instance there is sufficient evidence to justify initiation 

under Article 5.3, domestic authorities may not infringe upon Article 5.8 by deciding 

to initiate an investigation without observing any further formalities or 

requirements.
534

  We must suppose that the same reasoning would apply between 

Article 5.2 and Article 5.8 of the ADA, in relation to the admission of the application.  

Conversely, a violation of Articles 5.2 or 5.3 by unduly accepting an application or 

initiating an investigation would then probably amount to a violation of Article 5.8 as 

well. 
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 Committee on Anti-Dumping Practices, Recommendation Concerning the Timing of the Notification 
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II.6.2.  IMPLEMENTATION OF THE INVESTIGATION 

 

II.6.2.1.  Period of Investigation 

 

Although the ADA does not expressly require that the authorities limit their 

investigation to a specific period of time, some scholars consider that such obligation 

derives from the harmonic reading of several provisions in this Agreement.
535

  The 

CAP has sought to provide some guidance as to what period or periods of data 

collection may be appropriate for the examination of dumping and of injury.  

According to these guidelines, as a general rule, the period of data collection for 

dumping investigations normally should be twelve months, and in any case no less 

than six months, ending as close to the date of initiation as is practicable.  Moreover, 

the period of data collection for investigating sales below cost, and the period of data 

collection for dumping investigations, normally should coincide in a particular 

investigation.
536

 

 

The CAP also recommended that the period of data collection for injury 

investigations normally should be at least three years, unless a party from whom data 

is being gathered has existed for a lesser period, and should include the entirety of the 

period of data collection for the dumping investigation.
537

 

 

These parameters, however, are not compulsory for the Members and they 

may choose different periods “taking into account the particular circumstances of a 

given investigation […] to ensure that they are appropriate in each case”.
538

  These 

circumstances include (i) the accounting and financial practices of the firms from 

which data is sought, and (ii) the characteristics of the product in question, including 

seasonality and cyclicality, and the existence of special order or customized sales.
539

  

Nevertheless, if investigating authorities choose to follow an exceptional “period of 

investigation”, meaning a period that is different from the one recommended by the 

CAP or from the ones established in their national legislation, regulations or 

guidelines, they should include in public notices or in the separate reports, an 

explanation of the reason for the selection of that particular period for data 

collection.
540
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In any event, investigating authorities should make known in advance to 

interested parties the periods of time covered by the data collection.  And if they set 

dates certain for completing collection and/or submission of data, they should also be 

made known to interested parties.
541

 

 

II.6.2.2.  Collection of Evidence 

 

As mentioned above, it is accepted that investigating authorities “need not to content 

themselves with the information provided in [an AD] application but may gather 

information on their own”,
542

 in order to determine whether imports are causing injury 

to a domestic industry through the effects of dumping.  This ability is implicitly 

recognized in several provisions of the ADA.  Article 6.1, for instance, suggests that 

domestic authorities may require information from all interested parties in an AD 

investigation.  This provision establishes: 

 
Article 6 

Evidence 

6.1 All interested parties in an anti-dumping investigation 

shall be given notice of the information which the authorities 

require and ample opportunity to present in writing all evidence 

which they consider relevant in respect of the investigation in 

question (emphasis added). 

 

As clearly stated in this provision, the investigating authorities’ ability to 

request information extends to all interested parties, which include:  (i) the exporter or 

foreign producer or the importer of a product subject to investigation, or a trade or 

business association thereof;  (ii) the government of the exporting Member;  (iii) the 

producer or producers of the like product in the importing Member or a trade and 

business association thereof; and (iv) other domestic or foreign parties allowed by the 

Members to be included as interested parties.
543

 

 

Investigating authorities must identify not only the kind of information they 

are seeking to obtain, but also the manner in which it must be provided.  These 

specifications must be communicated to the interested parties as early as possible after 

a decision has been made to initiate an investigation.  Annex II.1 of the ADA (Best 
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Information Available in Terms of Paragraph 8 of Article 6), indicates in relevant part 

that: 

 
1. As soon as possible after the initiation of the investigation, 

the investigating authorities should specify in detail the information 

required from any interested party, and the manner in which that 

information should be structured by the interested party in its 

response […] (emphasis added). 

 

Normally, interested parties are requested information through questionnaires.  

Article 6.1.1 of the ADA indicates that the parties receiving these questionnaires 

should enjoy at least 30 days to reply; and that their requests for an extension of this 

30-day period must be given due consideration by the authorities, and eventually 

granted provided that (i) a cause is shown, and (ii) it is practicable.
544

  According to 

footnote 15 of the ADA, as a general rule, the time-limit for the exporters’ response 

must be counted from the date of receipt of the questionnaire.
545

 

 

Investigating authorities may even carry out investigations in the territory of 

other Members to verify the accuracy of the information provided by the parties, 

provided that: (i) they obtain the agreement of the firms concerned;  (ii) they notify 

the representatives of the government of the Member in question;  (iii) the 

government of the Member in whose territory the investigation will be conducted 

does not object to it; and  (iv) the procedures described in Annex I are applied.
546

 

 

II.6.2.3.  Due Process Obligations in an AD Investigation 

 

The authorities’ ability to gather and evaluate evidence is counterbalanced by a series 

of due process guarantees contained mostly in Article 6 of the ADA, intended to 

ensure transparency and fairness during AD investigations, and to prevent abuses 

arising from the Members’ use of AD measures.
547

  These guarantees may be broadly 

                                                 
544

 Article 6.1.1 of the ADA establishes: 

6.1.1 Exporters or foreign producers receiving questionnaires used in an 

anti-dumping investigation shall be given at least 30 days for reply. Due 

consideration should be given to any request for an extension of the 30-day 

period and, upon cause shown, such an extension should be granted whenever 

practicable. 
545

 According to the same footnote 15, the questionnaire shall be deemed to have been received one 

week from the date on which it was sent to the respondent or transmitted to the appropriate diplomatic 

representative of the exporting Member or, in the case of a separate customs territory Member of the 

WTO, an official representative of the exporting territory. 
546

 The relevant part of Article 6.7 dictates: 

6.7 In order to verify information provided or to obtain further details, 

the authorities may carry out investigations in the territory of other Members 

as required, provided they obtain the agreement of the firms concerned and 

notify the representatives of the government of the Member in question, and 

unless that Member objects to the investigation.  The procedures described in 

Annex I shall apply to investigations carried out in the territory of other 

Members.  […] 
547

 The Appellate Body in EC – Bed Linen concluded that “the subparagraphs of Article 6 set out 

evidentiary rules that apply throughout the course of an [an AD] investigation, and provide also for due 

process rights that are enjoyed by ‘interested parties’ throughout [an AD] investigation”, see Appellate 

Body Report, European Communities – Anti-Dumping Duties on Imports of Cotton-Type Bed Linen 
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grouped into the following categories of obligations aimed at:  (i) avoiding 

unreasonable requests of information;  (ii) providing access to relevant information, 

subject to certain restrictions;  (iii) providing the interested parties with a full 

opportunity to defend their interests; and most importantly, (iv) undertaking an 

objective and comprehensive evaluation of the available evidence. 

 

Nevertheless, compliance with these obligations should not unduly undermine 

the authorities’ capacity to conduct a proper investigation.  For this reason, Article 6 

of the ADA itself stipulates that a balance must be reached between, on one hand, 

ensuring the respect of these due process guarantees and, on the other hand, achieving 

an expeditious conclusion of the AD investigation.
548

 

 

II.6.2.3.1.  Avoidance of Over-Burdensome Requests of Information 

 

The obligation to refrain from excessive requests of information to the interested 

parties, especially in the case of small firms, is chiefly contained in Article 6.13 of the 

ADA.  This provision establishes that: 

 
6.13 The authorities shall take due account of any difficulties 

experienced by interested parties, in particular small companies, in 

supplying information requested, and shall provide any assistance 

practicable. 

 

Annex II.2 of the ADA clarifies that authorities may, for instance, request that 

an interested party provide its response in a particular medium, e.g. computer tape, or 

computer language.  However, the same provision indicates that where such request is 

made, the authorities “should consider the reasonable ability of the interested party to 

respond in the preferred medium or computer language”.  Moreover, Annex I.2 of the 

ADA establishes that the authorities should refrain from: 

 

(i) Requesting the party to use for its response a computer system other than 

that used by the party; 

 

(ii) Maintaining a request for a computerized response if the interested party 

does not maintain computerized accounts and if presenting the response as 

requested would result in an unreasonable extra burden on the interested party, 

such as unreasonable additional cost and trouble; and 

 

(iii) Maintaining a request for a response in a particular medium or computer 

language if the interested party does not maintain its computerized accounts in 

such medium or computer language and if presenting the response as 

requested would result in an unreasonable extra burden on the interested party, 

such as unreasonable additional cost and trouble. 

                                                                                                                                            
from India – Recourse to Article 21.5 of the DSU by India, WT/DS141/AB/RW, adopted 24 April 

2003, DSR 2003:III, 965, para. 136. 
548

 Article 6.14 of the ADA sets forth: 

6.14 The procedures set out above are not intended to prevent the 

authorities of a Member from proceeding expeditiously with regard to 

initiating an investigation, reaching preliminary or final determinations, 

whether affirmative or negative, or from applying provisional or final 

measures, in accordance with relevant provisions of this Agreement. 
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II.6.2.3.2.  Access to Relevant Information 

 

As described above, Article 6.1 of the ADA mandates that “[a]ll interested parties” in 

an AD investigation must be given notice of “the information which the authorities 

require”.  Similarly, Annex II.1 establishes that “as soon as possible after the initiation 

of the investigation, the investigating authorities should specify in detail the 

information required from any interested party” (emphasis added).  These provisions 

seem to indicate that all interested parties should be notified about the kind of 

information that has been requested from any other interested party, as soon as the 

investigation starts.  This does not necessarily mean that the information must be 

provided to them; it simply requires that they be informed of the fact that the evidence 

that has been requested.
549

 

 

Furthermore, provided that certain conditions described below are met, all 

written evidence submitted to the authorities, must be made available to any 

interested parties.
550

  Once again, this obligation does entail that the evidence must be 

directly provided to all interested parties.  Instead, it means that the evidence must be 

“available” to them should they decide to consult it.  However, in the case of the 

written application submitted on behalf of the domestic industry under Article 5.1 of 

the ADA, exporters and the exporting Member must be provided with it automatically 

as soon as the investigation starts.
551

  Other interested parties are also entitled to 

receive it, but only upon request.
552

 

 

Article 6.4 of the ADA establishes that the authorities must provide timely 

opportunities for all interested parties to see all information that is relevant to the 

presentation of their cases.  As mentioned in the previous paragraph, for the 

information to be accessible to the interested parties, it must meet certain conditions.  

According to Article 6.4 itself, these conditions are:  (i) it must be practicable to 

provide the interested party with the information in question;  (ii) the information 

must be relevant to the presentation of the interested party’s case;  (iii) the 

information must not be confidential as defined in Article 6.5 of the ADA; and  (iv) it 

must be used by the authorities in their AD investigation.
553

 

                                                 
549

 This interpretation is based on the unrestricted language of Article 6.1 and Annex II.2.  These 

provisions do not simply require that an interested party be notified about the information that is 

specifically required from it, but more broadly, that parties be informed about the information that has 

been requested “from any interested party” (emphasis added). 
550

 Article 6.1.2 of the ADA reads as follows: 

6.1.2 Subject to the requirement to protect confidential information, 

evidence presented in writing by one interested party shall be made available 

promptly to other interested parties participating in the investigation. 
551

 Except where the number of exporters involved is particularly high, in which case the full text of the 

written application may be provided only to the authorities of the exporting Member or to the relevant 

trade association, fn 16 of the ADA. 
552

 Article 6.1.3 of the ADA establishes: 

6.1.3 As soon as an investigation has been initiated, the authorities shall 

provide the full text of the written application received under paragraph 1 of 

Article 5 to the known exporters and to the authorities of the exporting 

Member and shall make it available, upon request, to other interested parties 

involved.  Due regard shall be paid to the requirement for the protection of 

confidential information, as provided for in paragraph 5. 
553

 Article 6.4 sets forth: 
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According to Article 6.4, if the information meets these conditions, then the 

authorities must provide the interested parties with “timely opportunities” to see it, 

and to prepare presentations on the basis of it.  The question arises then, about what 

moment in the investigation may be considered “timely” to provide these 

opportunities.
554

  For instance, it has been concluded in the past that when assessing 

compliance with the obligation contained in Article 6.4 of the ADA, “the stage of the 

proceeding, and the substantive obligations of the investigating authority at that point” 

must be taken into account.
555

 

 

Therefore, Article 6.4 establishes a general and overarching obligation to 

disclose relevant information that is completed by the specific duties contained in 

other parts of the ADA.  In order words, whereas Article 6.4 establishes the general 

obligation to disclose relevant information to the interested parties, and determines the 

characteristics of the information susceptible to be disclosed, other provisions of the 

ADA control the moment of that disclosure.
556

  Moreover, the terms “promptly” and 

“timely” respectively used in Articles 6.1.2 and 6.4, suggest that the questions of 

whether the interested parties were given adequate opportunities to access relevant 

evidence or information, needs to be decided on a case-by-case basis. 

 

To further ensure that the interested parties are properly informed about the 

key facts under the authorities’ consideration in an AD investigation, Article 6.9 

establishes that before making a final determination, the authorities must inform all 

interested parties of the “essential facts” upon which their final decision would 

eventually be based.  This information must be transmitted to the parties with 

sufficient time so as to allow them to defend their interests.
557

 

 

                                                                                                                                            
6.4 The authorities shall whenever practicable provide timely 

opportunities for all interested parties to see all information that is relevant to 

the presentation of their cases, that is not confidential as defined in paragraph 

5, and that is used by the authorities in an anti-dumping investigation, and to 

prepare presentations on the basis of this information. 
554

 Except for the AD application submitted on behalf of the domestic industry (which must be 

transmitted to the exporters and the exporting Members as soon as the investigation starts, and to other 

interested parties when they request it), the ADA does not specify a precise moment in the proceedings 

where access to this information must granted. 
555

 Panel Report, Mexico – Anti-Dumping Investigation of High Fructose Corn Syrup (HFCS) from the 

United States, WT/DS132/R, adopted 24 February 2000, and Corr.1, DSR 2000:III, 1345, para. 7.109. 
556

 In Mexico – Corn Syrup the panel concluded that by not disclosing the reasons for excluding certain 

Mexican producers from consideration as domestic industry in its decision to initiate an investigation 

under Article 5.3, Mexican authorities did not violate Article 6.4, despite the fact that the panel also 

concluded that the information concerning the domestic industry was indeed relevant to the 

presentation of the interested parties’ cases.  In the panel’s opinion, Article 6.4 can not be interpreted to 

impose an independent obligation on the investigating authority to issue explanations or conclusions 

that are not required to be issued under Article 5.3, see Panel Report, Mexico – Anti-Dumping 

Investigation of High Fructose Corn Syrup (HFCS) from the United States, WT/DS132/R, adopted 

24 February 2000, and Corr.1, DSR 2000:III, 1345, para. 7.109. 
557

 Article 6.9 sets forth: 

6.9 The authorities shall, before a final determination is made, inform all 

interested parties of the essential facts under consideration which form the 

basis for the decision whether to apply definitive measures.  Such disclosure 

should take place in sufficient time for the parties to defend their interests. 
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Consistent with this obligation and as detailed below, Article 8.3 of the ADA 

requires that if a price undertaking (i.e. an agreement between authorities and 

exporters by which the latter commit to cease their exports or increase their price) is 

rejected, exporters must be informed of the reasons for the rejection and be given an 

opportunity to make comments about them. 

 

Finally, by virtue of Article 6.7 of the ADA, subject to the requirement to 

protect confidential information, domestic authorities must make the results of the 

investigations they conduct in the territory of another Member available to the 

applicants and to the firms to which they pertain.
558

  Interestingly, the ADA does not 

expressly contain a similar obligation in relation to the results of the investigations the 

authorities conduct within their own territory.  However such obligation should be 

considered implicit in the overarching obligation to disclose relevant information 

contained in Article 6.4, or in the obligation to reveal the key facts supporting the 

authorities’ determination established by Article 6.9 of the ADA. 

 

II.6.2.3.2.1.  Treatment of Confidential Information 

 

An important characteristic of the information that may be shared with interested 

parties is its non-confidential character.  According to Article 6.5 of the ADA, if a 

certain piece of information is considered confidential, it must not be disclosed 

without specific permission of the party submitting it.  Thus, entirely leaving the 

question of whether information should be considered confidential to the discretion of 

the petitioners would clearly undermine the ability of exporters to access relevant 

information and defend their interests.  For this reason, Article 6.5 of the ADA 

establishes some guidelines to determine whether information should be considered 

confidential. 

 

As an initial step, this provision identifies two types of confidential 

information, namely, confidential information by nature and confidential information 

by designation.   According to Article 6.5, the information that may be considered 

confidential by nature consist, for instance, of information that if disclosed (i) would 

be of significant competitive advantage to a competitor, or (ii) would have a 

significantly adverse effect upon a person supplying the information or upon the 

source from whom that person acquired the information.  Confidential information by 

designation consists of information that is provided on a confidential basis by the 

interested parties, and it must be treated as such, only if a “good cause” is shown.
559

 

                                                 
558

 The last part of Article 6.7 of the ADA (dealing with the requirements for the implementation of an 

investigation in the territory of another Member) establishes: 

6.7 […] Subject to the requirement to protect confidential information, 

the authorities shall make the results of any such investigations available, or 

shall provide disclosure thereof pursuant to paragraph 9, to the firms to which 

they pertain and may make such results available to the applicants. 

 
559

 Article 6.5 indicates: 

6.5 Any information which is by nature confidential (for example, 

because its disclosure would be of significant competitive advantage to a 

competitor or because its disclosure would have a significantly adverse effect 

upon a person supplying the information or upon a person from whom that 

person acquired the information), or which is provided on a confidential basis 

by parties to an investigation shall, upon good cause shown, be treated as such 
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However, even if the information in question is considered confidential, 

authorities retain the power to require the parties to prepare and submit non-

confidential summaries of that information.  These summaries must permit a 

reasonable understanding of the substance of the information submitted in confidence.  

As a matter of exception, the parties may still refuse to provide those summaries on 

the ground that the information is not susceptible of being summarized.  In those 

cases, the party refusing to submit the information must provide the reasons justifying 

such insusceptibility.
560

  

 

The ADA recognizes the investigating authorities’ power to ultimately decide 

whether the request for confidentiality is justified or not.  Hence, if the authority 

concludes that the submitting party is simply “unwilling” to disclose the information 

at issue or to prepare the appropriate summary thereof, they may ignore that piece of 

evidence or information; or alternatively, corroborate its authenticity through other 

sources.
561

  However, the ADA warns the authorities that “requests for confidentiality 

should not be arbitrarily rejected”.
562

 

 

II.6.2.3.3.  Full Opportunity for Defense 

 

The rational behind the obligation to provide interested parties with relevant 

information is, as clarified in several provision of the ADA
563

, the need to ensure that 

they are given a fair opportunity to defend their interests.  Although many provisions 

throughout the ADA capture this principle, the general obligation to provide 

interested parties a full opportunity for defense is more generally enunciated in the 

first part of Article 6.2 that reads as follows: 

 

                                                                                                                                            
by the authorities.  Such information shall not be disclosed without specific 

permission of the party submitting it. 

Footnote 17 of the ADA tries to accommodate the obligations contained in Article 6.5 

of the ADA to the particular requirements for the disclosure of confidential information 

that exist in certain Members’ domestic legislations.  Thus, it establishes that 

“Members are aware that in the territory of certain Members disclosure pursuant to a 

narrowly-drawn protective order may be required”. 
560

 Article 6.5.1 mandates: 

6.5.1 The authorities shall require interested parties providing confidential 

information to furnish non-confidential summaries thereof.  These summaries 

shall be in sufficient detail to permit a reasonable understanding of the 

substance of the information submitted in confidence.  In exceptional 

circumstances, such parties may indicate that such information is not 

susceptible of summary.  In such exceptional circumstances, a statement of the 

reasons why summarization is not possible must be provided. 
561

 Article 6.5.2 establishes: 

6.5.2 If the authorities find that a request for confidentiality is not 

warranted and if the supplier of the information is either unwilling to make the 

information public or to authorize its disclosure in generalized or summary 

form, the authorities may disregard such information unless it can be 

demonstrated to their satisfaction from appropriate sources that the 

information is correct. 
562

 Fn 18 of the ADA. 
563

 For instance, under Article 6.4 domestic authorities must allow all interested parties to see the 

information that is relevant for the “presentation of their cases”.  Similarly, Article 6.9 mandates that 

all interested parties be informed of the essential factual grounds of a final determination, “with 

sufficient time for the parties to defend their interests”. 
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6.2 Throughout the anti-dumping investigation all interested 

parties shall have a full opportunity for the defence of their 

interests.  […] 

 

This provision takes the form of an overarching obligation that applies 

throughout the AD investigation.  Moreover, it recognizes a due process guarantee 

that applies in relation to all interested parties and not only in relation to exporters or 

importers of the products allegedly being dumped. 

 

Apart from ensuring that the interested parties will have timely access to 

relevant information, the ADA requires investigating authorities to:  (i) provide, upon 

request, opportunities for all interested parties to meet and debate with their 

counterparts; and to  (ii) allow them, on justification, to present other information 

orally.
564

  However, interested parties must neither be compelled to attend these 

meetings nor sanctioned for not doing so.
565

 

 

Another manifestation of this obligation is contained in Article 8.3 of the 

ADA that establishes that exporters must be given the opportunity to comment on the 

authorities’ reasons to reject a price undertaking.  Similarly, as detailed later in this 

thesis, in some cases AD duties may be applied retroactively only if the importers 

concerned have been given an opportunity to comment about it. 

 

Finally, the opportunity to provide relevant information in defense of their 

interests is not an exclusive right of the interested parties (as define in Article 6.11(i)-

(ii) of the ADA). Indeed, industrial users of the product under investigation, and 

representative consumer organizations, regardless of whether or not authorities 

formally consider them as interested parties
566

, must also be allowed to provide 

information relevant to the investigation regarding dumping, injury and causality.
567

 

                                                 
564

 According to Article 6.3 of the ADA, information presented orally may be taken into account “only 

in so far as it is subsequently reproduced in writing and made available to other interested parties”.  

This provision does not clarify whether the burden of reproducing the information in writing and 

making it available to other parties rests upon the party submitting the information.  However, 

considering that the investigating authorities are required to provide all interested parties with the 

relevant information at their disposal, it seems that such burden lies on the investigating authorities’ 

shoulders. 
565

 The rest of Article 6.2 establishes: 

6.2 […]  To this end, the authorities shall, on request, provide 

opportunities for all interested parties to meet those parties with adverse 

interests, so that opposing views may be presented and rebuttal arguments 

offered.  Provision of such opportunities must take account of the need to 

preserve confidentiality and of the convenience to the parties.  There shall be 

no obligation on any party to attend a meeting, and failure to do so shall not be 

prejudicial to that party's case.  Interested parties shall also have the right, on 

justification, to present other information orally. 
566

 As mentioned above, under Article 6.11 of the ADA, investigating authorities may allow domestic 

and foreign parties other than those mentioned in Article 6.11(i)-(iii) (i.e. exporters, the exporting 

Member and domestic producers of the like product) to be included as domestic parties in an AD 

investigation. 
567

 Article 6.12 establishes: 

6.12 The authorities shall provide opportunities for industrial users of the 

product under investigation, and for representative consumer organizations in 

cases where the product is commonly sold at the retail level, to provide 
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II.6.2.3.4.  Objective & Thorough Evaluation of the Evidence 

 

II.6.2.3.4.1.  Is It Mandatory to Verify the Accuracy of the Information 

Provided? 

 

Article 6.6 of the ADA establishes that: 

 

6.6 Except in circumstances provided for in 

paragraph 8, the authorities shall during the course of an 

investigation satisfy themselves as to the accuracy of the 

information supplied by interested parties upon which 

their findings are based (emphasis added). 

 

This provision imposes a mandatory obligation upon investigating authorities 

to assess the accuracy of the information they receive from the interested parties.  

However, it is worth noticing that Article 6.6 does not compel domestic authorities to 

actually verify the veracity of such information.  This obligation simply stops at 

requiring them to “satisfy themselves” as to the accuracy of the evidence and 

allegations submitted by the parties.
568

  As mentioned above, the ability to verify the 

accuracy of the information submitted by the parties is a prerogative of the 

investigating authority, rather than a duty. Thus, if they in fact decide to carry out 

verifications they are entitled to do it, even in the territory of other Members.
569

  But 

by failing to conduct such investigations, they may not infringe upon Article 6.6 of 

the ADA. 

 

II.6.2.3.4.2.  Considering All the Available Information 

 

In order to ensure a fair and balanced conclusion of the investigation, the ADA 

mandates the investigating authorities to take into account all information submitted 

by the parties, provided that the information meets certain conditions.  Indeed, 

according to paragraph 3 of Annex II of the ADA (Best Information Available in 

Terms of Paragraph 8 of Article 6)
570

, the type of information that must be taken into 

                                                                                                                                            
information which is relevant to the investigation regarding dumping, injury 

and causality. 
568

 In US – DRAMS, Korea claimed that the United States had violated Article 6.6 by relying on 

unverified news articles and research reports regarding the state of the domestic industry provided by 

the petitioner.  The panel in that case concluded that “Article 6.6 does not explicitly require verification 

of all information to be relied on”.  According to the panel, “Members could ‘satisfy themselves as to 

the accuracy of the information’ in a number of ways without proceeding to some type of formal 

verification”, including for example relying on the reputation of the original source of information.  

Thus, “failure to verify the accuracy of information does not necessarily constitute a violation of 

Article 6.6”.  The panel added that “[AD] investigations would become totally unmanageable if 

investigating authorities were required to actually verify the accuracy of all information relied on”, see 

Panel Report, United States – Anti-Dumping Duty on Dynamic Random Access Memory 

Semiconductors (DRAMS) of One Megabit or Above from Korea, WT/DS99/R, adopted 19 March 

1999, DSR 1999:II, 521, paras. 6.77-6.78 and 6.82. 
569

 Provided that they comply with the requirements established in Article 6.7 of the ADA. 
570

 Annex II.3 of the ADA establishes: 

Annex II 

3. All information which is verifiable, which is appropriately submitted 

so that it can be used in the investigation without undue difficulties, which is 
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account when determinations are made has to be:  (i) verifiable;  (ii) appropriately 

submitted so that it can be used in the investigation without undue difficulties;  (iii) 

supplied in a timely fashion, and, where applicable,  (iv) supplied in a medium or 

computer language requested by the authorities.
571

  The Appellate Body has 

concluded that investigating authorities are “directed to use information if [these] 

three, and, in some circumstances, four, conditions are satisfied”.  In the view of the 

Appellate Body, “if these conditions are met, investigating authorities are not entitled 

to reject information submitted, when making a determination” (emphasis in the 

original).
572

 

 

The meaning of terms such as “verifiable”, “appropriately submitted” and 

“timely”, used in Annex II.3 are not elaborated upon in the ADA.  The dictionary 

meaning of the word “verify” is to “[e]stablish the truth of” or to “examine for this 

purpose”.
573

  Thus, verifiable information is the type of information the truthfulness of 

which is susceptible of being established.  However, Annex II.3 does not require that 

the information be actually verified, but only that it be verifiable, in order to be taken 

into account. 

 

The meaning of the expression “appropriately submitted” is to certain extent 

explained by Annex II.3 itself.  It should be considered that the information has been 

appropriately submitted if “it can be used in the investigation without undue 

difficulties”.  Nevertheless, it is not entirely clear what, in turn, the expression “undue 

difficulties” means.  Arguably, Annex II.5 of the ADA, may shed some light on this 

question.  Annex II.5 establishes: 

 
5. Even though the information provided may not be ideal in 

all respects, this should not justify the authorities from disregarding 

it, provided the interested party has acted to the best of its ability 

(emphasis added). 

 

Therefore, it may be argued that the level of difficulty of the efforts 

investigating authorities are expected to undergo in order to use the submitted 

information may be determined by assessing the ability of the submitting party to 

                                                                                                                                            
supplied in a timely fashion, and, where applicable, which is supplied in a 

medium or computer language requested by the authorities, should be taken 

into account when determinations are made.  If a party does not respond in the 

preferred medium or computer language but the authorities find that the 

circumstances set out in paragraph 2 have been satisfied, the failure to respond 

in the preferred medium or computer language should not be considered to 

significantly impede the investigation. 
571

 As mentioned above, if the interested party does not maintain its computerized accounts in the 

requested medium or computer language, and if presenting the response as requested would result in an 

unreasonable extra burden on the interested party, the authorities should not maintain a request for a 

response in such medium or particular computer language.  According to Annex II.3, if these 

conditions are met, a party’s failure to respond in the preferred medium or computer language should 

not be considered to significantly impede the investigation.  In those cases, if the authorities do not 

have the ability to process information if provided in a particular medium (e.g. computer tape), Annex 

II.4 indicates that the information should be supplied in the form of written material or any other form 

acceptable to the authorities. 
572

 Appellate Body Report, United States – Anti-Dumping Measures on Certain Hot-Rolled Steel 

Products from Japan, WT/DS184/AB/R, adopted 23 August 2001, DSR 2001:X, 4697, para. 81. 
573

 THE CONCISE OXFORD DICTIONARY 1445 (5
th

 ed. 1964). 
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provide more easily usable information.  In other words, if the submitting party 

applied the best of its abilities to produce certain information, authorities should use 

such information even if doing so would entail some difficulties. 

 

Similarly, the expression “in a timely fashion” is an open-ended reference, the 

interpretation of which may be subject to debate.  In US – Hot-Rolled Steel, for 

instance, the United States argued that it was entitled to reject certain information 

submitted by the exporters after the deadlines for questionnaire responses had expired.  

The United States submitted that Article 6.8 of the ADA permitted investigating 

authorities to rely upon reasonable, pre-established deadlines for the submission of 

data; and that the expression “supply in a timely fashion” in Annex II.3 meant “within 

applicable deadlines”.
574

 

 

On that opportunity, the Appellate Body recognized that Article 6.1.1 “clearly 

contemplates that investigating authorities may impose appropriate time-limits” on 

interested parties for the submission of information; and that this practice is “fully 

consistent with the [ADA]”.  Moreover, the Appellate Body agreed with the panel in 

that case that “in the interest of orderly administration investigating authorities do, 

and indeed must establish such deadlines”.
575

  However, the Appellate Body also 

concluded that, as reflected by the fact that Article 6.1.1 itself mandates the extension 

of those deadlines upon cause shown, “the time-limits imposed by investigating 

authorities for responses to questionnaires are not necessarily absolute and 

immutable” (emphasis in the original).
576

 

 

According to the Appellate Body, “‘timeliness’ under paragraph 3 of Annex II 

must be read in light of the collective requirements, in Articles 6.1.1 and 6.8, and in 

Annex II, relating to the submission of information by interested parties”.  The 

Appellate Body observed that Article 6.8 and Annex II.1 provide that investigating 

authorities “may use facts available only if information is not submitted within a 

reasonable period of time”.
577

  Thus, the Appellate Body concluded that the 

expression “in a timely fashion” in Annex II.3 is “a reference to a ‘reasonable period’ 

or a ‘reasonable time’”.  Thus, investigating authorities may reject information under 

Annex II.3 “only in the same circumstances in which they are entitled to overcome 

the lack of this information through recourse to facts available, under Article 6.8 and 

paragraph 1 of Annex II”.
578

 

 

In conclusion, the Appellate Body expressed its view that what constitutes a 

reasonable period or a reasonable time, under Article 6.8 and Annex II of the ADA, 

should be defined on a case-by-case basis, consistently with the notions of 

“flexibility” and “balance” that are inherent in the concept of “reasonableness”.
579

  In 

                                                 
574

 Appellate Body Report, United States – Anti-Dumping Measures on Certain Hot-Rolled Steel 

Products from Japan, WT/DS184/AB/R, adopted 23 August 2001, DSR 2001:X, 4697, para. 71. 
575

 Id. at para. 73. 
576

 Id. at para. 74. 
577

 Id. at para. 82. 
578

 Id. at para. 83. 
579

 Id. at paras. 84-85.  The Appellate Body added that in considering whether information is submitted 

within a “reasonable period of time”, investigating authorities should take into account, in the context 

of a particular case, factors such as:  (i) the nature and quantity of the information submitted;  (ii) the 

difficulties encountered by an investigated exporter in obtaining the information;  (iii) the verifiability 

of the information and the ease with which it can be used by the investigating authorities in making 
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sum, Articles 6.1.1 and 6.8, and Annex II of the ADA, must be read together as 

striking and requiring a balance between the “rights of the investigating authorities to 

control and expedite the investigating process, and the legitimate interests of the 

parties to submit information and to have that information taken into account” 

(emphasis added).
580

 

 

The necessary implication of this decision of the Appellate Body is that what 

is a “reasonable period of time” and therefore, “timely” does not necessarily coincide 

with the deadlines pre-established by the laws and regulations applied by the 

investigating authority.  This is simply because the meaning of these terms may not be 

predetermined for all cases; and it rather has to be defined on a case-by-case basis.  In 

practical terms, this gives the Appellate Body and the panels the possibility to 

determine in each case whether the information was submitted within a reasonable 

period of time.  This in turn may lead to a double guessing of the reasonableness of 

the deadlines established by investigating authorities (or by domestic legislators).  

Arguably, such ability of the WTO adjudicating bodies may be justified by the need 

to discourage the imposition of over-restrictive deadlines. 

 

Furthermore, according to Article 6.10, investigating authorities are allowed to 

make some extrapolations based on the information at their disposal.  Indeed, as 

further detailed in a different part of this thesis, in cases where the number of 

exporters, producers, importers or types of products involved is so large as to make 

the determination of individual margins of dumping for each known exporter or 

producer under investigation impracticable, authorities may limit their examination to 

either (i) a reasonable number of interested parties or products by using samples 

which are statistically valid, or (ii) the largest percentage of the volume of the exports 

from the country in question which can reasonably be investigated.
581

  In these cases, 

investigating authorities are allowed to extrapolate the information concerning the 

examined exporters, producers or importers for the calculation of the margins of 

dumping applicable to unexamined exporters, producers or importers.
582

  However, if 

                                                                                                                                            
their determination;  (iv) whether other interested parties are likely to be prejudiced if the information 

is used;  (v) whether acceptance of the information would compromise the ability of the investigating 

authorities to conduct the investigation expeditiously;  and (vi) the numbers of days by which the 

investigated exporter missed the applicable time-limit, see id at 85. 
580

 Appellate Body Report, United States – Anti-Dumping Measures on Certain Hot-Rolled Steel 

Products from Japan, WT/DS184/AB/R, adopted 23 August 2001, DSR 2001:X, 4697, para. 86. 
581

 Article 6.10 sets forth: 

6.10 The authorities shall, as a rule, determine an individual margin of 

dumping for each known exporter or producer concerned of the product under 

investigation.  In cases where the number of exporters, producers, importers or 

types of products involved is so large as to make such a determination 

impracticable, the authorities may limit their examination either to a 

reasonable number of interested parties or products by using samples which 

are statistically valid on the basis of information available to the authorities at 

the time of the selection, or to the largest percentage of the volume of the 

exports from the country in question which can reasonably be investigated. 
582

 The Appellate Body has clarified that “[i]n cases where the examination has been limited to a select 

number of producers under the authority of the second sentence of Article 6.10, it is difficult to 

conceive of a determination based on ‘positive evidence’ and an ‘objective examination’ that is made 

other than through some form of extrapolation of the evidence”, see Appellate Body Report, European 

Communities – Anti-Dumping Duties on Imports of Cotton-Type Bed Linen from India – Recourse to 

Article 21.5 of the DSU by India, WT/DS141/AB/RW, adopted 24 April 2003, DSR 2003:III, 965, 

para. 137. 
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an exporter or producer not initially selected submits the necessary information in 

time for that information to be considered during the course of the investigation, 

investigating authorities shall nevertheless determine an individual margin of 

dumping for that exporter or producer, except if doing so would be unduly 

burdensome to the authorities and prevent the timely completion of the 

investigation.
583

 

 

Lastly, according to Annex II.6 of the ADA if the evidence or information in 

question is not accepted, the supplying party “should be informed forthwith of the 

reasons therefor, and should have an opportunity to provide further explanations 

within a reasonable period”.  If in the eyes of the investigating authority the 

explanations provided by the supplying party are not satisfactory, the information may 

be rejected and the reasons for the rejection should be published.
584

 

 

II.6.2.4.  Failure to Provide Necessary Information or Significantly Impeding the 

Investigation 

 

As indicated above, the ADA recognizes the investigating authorities’ ability to 

request information from interested parties.  Also, as explained in the previous 

subsection, authorities may reject information submitted by the parities if it fails to 

comply with certain conditions, i.e. those contained in Annex II.3 of the ADA.  In 

those cases, in order to make their determinations, authorities may turn to the facts 

available.  In this respect, Article 6.8 of the ADA establishes: 

 
6.8 In cases in which any interested party refuses access to, or 

otherwise does not provide, necessary information within a 

reasonable period or significantly impedes the investigation, 

preliminary and final determinations, affirmative or negative, may 

be made on the basis of the facts available.  The provisions of 

Annex II shall be observed in the application of this paragraph. 

 

This provision contains three factual situations, which may actually be 

condensed into two hypotheses; as well as the legal consequence arising from them.  

These hypotheses are: an interested party (i) significantly impedes the investigation, 

for instance, by refusing access to necessary information; or (ii) does not provide such 

information within a reasonable period.  Where, and only if, these hypotheses 

                                                 
583

 Article 6.10.2 indicates that: 

6.10.2 In cases where the authorities have limited their examination, as 

provided for in this paragraph, they shall nevertheless determine an individual 

margin of dumping for any exporter or producer not initially selected who 

submits the necessary information in time for that information to be 

considered during the course of the investigation, except where the number of 

exporters or producers is so large that individual examinations would be 

unduly burdensome to the authorities and prevent the timely completion of the 

investigation.  Voluntary responses shall not be discouraged. 
584

 Annex II.6 establishes: 

6. If evidence or information is not accepted, the supplying party should 

be informed forthwith of the reasons therefor, and should have an opportunity 

to provide further explanations within a reasonable period, due account being 

taken of the time-limits of the investigation.  If the explanations are considered 

by the authorities as not being satisfactory, the reasons for the rejection of 

such evidence or information should be given in any published determinations. 
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materialize materialize, authorities are entitled to make their preliminary and final 

determinations, affirmative or negative, on the basis of the facts available.
585

 

 

Article 6.8 also expressly indicates that when applying this provision, 

authorities must observe the rules contained in Annex II of the ADA (Best 

Information Available in Terms of Paragraph 8 of Article 6).  Paragraph 1 of Annex II 

reaffirms the content of Article 6.8, and indicates that in cases where interested parties 

fail to submit requested information within “a reasonable period of time”, authorities 

are free to make their determinations on the basis of the “facts available”.
586

  This rule 

applies not only in cases where the entirety of the information needed is absent, but 

also in cases where authorities miss only a small amount of information.
587

 

 

Furthermore, Annex II.7 which refers to cases where authorities have to base 

their findings
588

 on information from a secondary source,
589

 indicates that in those 

instances authorities should proceed with special circumspection; and, where 

practicable, check the information from other independent sources at their disposal
590

, 

                                                 
585

 The Appellate Body in US – Hot Rolled Steel concluded that According to Article 6.8 of the ADA, 

“where the interested parties do not ‘significantly impede’ the investigation, recourse may be had to 

facts available only if an interested party fails to submit necessary information ‘within a reasonable 

period’, see Appellate Body Report, United States – Anti-Dumping Measures on Certain Hot-Rolled 

Steel Products from Japan, WT/DS184/AB/R, adopted 23 August 2001, DSR 2001:X, 4697, para. 77.  

The question arises whether there is a contradiction between this interpretation of the Appellate Body 

and a different conclusion it reached in the same case.  Indeed, as previously mentioned, the Appellate 

Body determined that if the conditions described in Annex II.3 of the ADA are met “investigating 

authorities are not entitled to reject information submitted, when making a determination”, see id. at 81.  

Apart from the requirement of furnishing the information in a “timely fashion”, Annex II.3 requires, for 

instance, that the information be “verifiable” and “appropriately submitted”.  If for example, 

information is rejected on unverifiability grounds, in practical terms, authorities are forced to turn to 

the rest of the facts available.  This means that in reality, the hypotheses described in Article 6.8 and 

Annex II.1 are not the only situations where authorities are allowed to turn to the facts available in 

making their determinations.  This view, however, seems to contradict the Appellate Body’s opinion 

that “authorities may reject information under paragraph 3 of Annex II only in the same circumstances 

in which they are entitled to overcome the lack of this information through recourse to facts available, 

under Article 6.8 and paragraph 1 of Annex II” (italics in the original, bolds added), see id. at 83. 
586

 The second part of Annex II.1 indicates: 

1. […] The authorities should also ensure that the party is aware that if 

information is not supplied within a reasonable time, the authorities will be 

free to make determinations on the basis of the facts available, including those 

contained in the application for the initiation of the investigation by the 

domestic industry. 

The Appellate Body has reaffirmed that “determinations may not be based on facts available when 

information is supplied within a ‘reasonable time’ but should, instead, be based on the information 

submitted”, see Appellate Body Report, United States – Anti-Dumping Measures on Certain Hot-

Rolled Steel Products from Japan, WT/DS184/AB/R, adopted 23 August 2001, DSR 2001:X, 4697, 

para. 79. 
587

 Appellate Body Report, United States – Anti-Dumping Measures on Certain Hot-Rolled Steel 

Products from Japan, WT/DS184/AB/R, adopted 23 August 2001, DSR 2001:X, 4697, paras. 119.  

The Appellate Body has clarified that “the ‘circumstances referred to’ in Article 6.8 are the 

circumstances in which the investigating authorities properly have recourse to ‘facts available’ to 

overcome a lack of necessary information in the record, and that these ‘circumstances’ may, in fact, 

involve only a small amount of information to be used in the calculation of the individual margin of 

dumping for an exporter or producer” (emphasis in the original), see id. at 120. 
588

 Including those with respect to normal value. 
589

 Including the information supplied in the application for the initiation of the investigation. 
590

 Such as published price lists, official import statistics and customs returns. 
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and from the information obtained from other interested parties during the 

investigation.  In addition, Annex II.7 establishes: 

 
7. […] It is clear, however, that if an interested party does 

not cooperate and thus relevant information is being withheld from 

the authorities, this situation could lead to a result which is less 

favourable to the party than if the party did cooperate. 

 

It is not clear whether this provision permits authorities to make negative 

inferences if the party from which the information was requested fails to cooperate 

with the investigation.
591

  The Appellate Body in US – Hot Rolled Steel refused to 

answer this question.
592

  In my view, the absence of an express reference to negative 

“inferences” or “assumptions” in Annex II.7, interpreted together with Article 6.8 and 

Annex II.1, suggests that even in cases of lack of cooperation, authorities must still 

base their decisions on facts.  Annex II.7 simply clarifies that such facts may be 

adverse to the party failing to cooperate. 

 

Therefore, a “less favorable” result under Annex II.7 may only be appropriate 

in the case of an interested party who does not cooperate in the investigation.
593

  The 

question remains however, what is considered a failure to cooperate.  The Appellate 

Body has considered that Annex II.7 “does not indicate what degree of ‘cooperation’ 

investigating authorities are entitled to expect from an interested party in order to 

preclude the possibility of such a ‘less favourable’ outcome”.  However, based on its 

interpretation of Annex II.5 of the ADA which precludes investigating authorities 

from discarding information that is “not ideal in all respects” if the interested party 

that supplied the information has, nevertheless, acted “to the best of its ability”, the 

Appellate Body concluded that “the level of cooperation required of interested parties 

is a high one – interested parties must act to the ‘best’ of their abilities” (emphasis 

added).594 

 

According to the Appellate Body, the rules contained in Annex II of the ADA 

require investigating authorities “to strike a balance between the effort that they can 

expect interested parties to make in responding to questionnaires, and the practical 

ability of those interested parties to comply fully with all demands made of them”.  

Thus the Appellate Body saw in these provisions a “detailed expression of the 

principle of good faith, which is, at once, a general principle of law and a principle of 

general international law, that informs the provisions of the [ADA]”.595 

                                                 
591

 As is allowed under certain domestic AD laws, such as that of the United States’, see e.g. 19 U.S.C. 

§ 1677e(b). 
592

 Indeed, in that case the Appellate Body expressly refused to “address the issue of whether, or to 

what extent, it is permissible, under the [ADA], for investigating authorities consciously to choose facts 

available that are adverse to the interests of the party concerned” (emphasis in the original), Appellate 

Body Report, United States – Anti-Dumping Measures on Certain Hot-Rolled Steel Products from 

Japan, WT/DS184/AB/R, adopted 23 August 2001, DSR 2001:X, 4697, fn 45. 
593

 Id. at para. 95. 
594

 Id. at para. 100. 
595

 Appellate Body Report, United States – Anti-Dumping Measures on Certain Hot-Rolled Steel 

Products from Japan, WT/DS184/AB/R, adopted 23 August 2001, DSR 2001:X, 4697, para. 101.  The 

Appellate Body added that “[i]n order to complete their investigations, investigating authorities are 

entitled to expect a very significant degree of effort – to the ‘best of their abilities’ – from investigated 

exporters.  At the same time, however, the investigating authorities are not entitled to insist upon 
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II.6.3.  TERMINATION OF THE INVESTIGATION 

 

As described above, Article 5.8 of the ADA mandates that an investigation must be 

terminated promptly as soon as the investigating authorities determine that: 

 

(i) There is not sufficient evidence of either dumping or of injury to justify 

proceeding with the case; 

 

(ii) The margin of dumping is  de minimis; or 

 

(iii) The volume of dumped imports, actual or potential, or the injury, is 

negligible.  

 

As previously mentioned, according to Article 5.8 itself, the margin of 

dumping shall be considered to be de minimis if it is less than 2%, expressed as a 

percentage of the export price.  The volume of dumped imports must normally be 

regarded as negligible if the volume of dumped imports from a particular country is 

found to account for less than 3 per cent of imports of the like product in the 

importing Member, unless countries which individually account for less than 3% of 

the imports of the like product in the importing Member collectively account for more 

than 7% of imports of the like product in the importing Member. 

 

II.6.4.  CONCLUSION OF THE INVESTIGATION 

 

According to Article 5.10 of the ADA, AD investigations shall, except in special 

circumstances, be concluded within one year, and in no case more than 18 months, 

after their initiation. 

 

                                                                                                                                            
absolute standards or impose unreasonable burdens upon those exporters” (emphasis in the original), 

see id. at 102. 
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II.7.  IMPOSITION OF AD MEASURES 

 

After conducting a proper investigation where all the evidentiary and due process 

requirements have been observed, and where the elements of dumping, injury and 

causal connection have been established, investigating authorities may validly impose 

AD measures. 

 
Article 1 of the ADA establishes: 

 
Article 1 

Principles 

 

An anti-dumping measure shall be applied only under the 

circumstances provided for in Article VI of GATT 1994 and 

pursuant to investigations initiated and conducted in accordance 

with the provisions of this Agreement.
596

 

 

In relation to the application or imposition of AD measures the following 

questions arise: (i) who may impose them? (ii) What type of measures may be 

imposed? (iii) When can they be imposed? (iv) To what extent?  And, (v) for how 

long?  The following subsections address these questions. 

 

II.7.1.  ALLOWED REMEDIAL MEASURES 

 

Article VI:2 of the GATT 1994 establishes: 

 
2. In order to offset or prevent dumping, a contracting party 

may levy on any dumped product an anti-dumping duty not greater 

in amount than the margin of dumping in respect of such product 

(emphasis added).  […] 

 

In turn, Article 9.1 of the ADA indicates: 

 
Article 9 

Imposition and Collection of Anti-Dumping Duties 

 

9.1 The decision whether or not to impose an anti-dumping 

duty in cases where all requirements for the imposition have been 

fulfilled, and the decision whether the amount of the anti-dumping 

duty to be imposed shall be the full margin of dumping or less, are 

decisions to be made by the authorities of the importing Member 

(emphasis added).  […] 

 

As to the question “who may impose AD duties?”, these two provisions 

clearly indicate that the decision of whether or not to impose AD measures 

correspond to the competent authorities of the importing Member. 

 

                                                 
596

 A foonote to this provision clarifies that the term “initiated” as used in the ADA means the 

procedural action by which a Member formally commences an investigation as provided in Article 5. 
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In addition, the Appellate Body has clarified that the use of the perfect past 

tense in Article 9.1 (“have been fulfilled”) and in Article 9.4 (“have limited”) is 

significant and indicates that the imposition and collection of AD duties under Article 

9 necessarily occurs after a determination of dumping, injury, and causation under 

Articles 2 and 3 has been made.  Thus, as to the question “when can the AD measures 

be imposed?”, the Appellate Body has interpreted that “the right to impose anti-

dumping duties under Article 9 is a consequence of the prior determination of the 

existence of dumping margins, injury, and a causal link” (emphasis in the original).
597

 

 

However, as the Appellate Body indicated in US – 1916 Act, Article VI:1 of 

the GATT 1994 does not address the question “what type of remedies Members may 

take as a reaction to dumping?”.
598

  In other words, Article VI:2 does not specify that 

Members may impose only AD duties in order to offset or prevent dumping.
599

 

 

Article 1 of the ADA does not offer much clarification on this issue, since it 

refers simply to “anti-dumping measures” that may be applied pursuant to 

investigations initiated and conducted in accordance with the provisions of the ADA, 

without defining the nature or scope of those measures. 

 

According to the Appellate Body, the ordinary meaning of the phrase “an anti-

dumping measure” “seems to encompass all measures taken against dumping”.  

Therefore, this phrase does entail “any explicit limitation to particular types of 

measure”.
600

  However, based on the text of Article 18.1, that establishes that “no 

specific action against dumping” can be taken except in accordance with the 

provisions of the GATT 1994 and the ADA
601

, the Appellate Body advanced a 

definition of the term “AD measure”, i.e. any “specific action against dumping” of 

exports; or in other words, any “action that is taken in response to situations 

presenting the constituent elements of ‘dumping’”.
602

 

 

Thus, in the Appellate Body’s view, the ADA requires that any AD measure, 

that is to say, any specific action against dumping be taken in accordance with Article 

VI.
603

  Since Article VI.2 of the GATT 1994 expressly refers to “AD duties” and no 

other type of measures, the Appellate Body concluded that this provision, “read in 

conjunction with the [ADA], limit[s] the permissible responses to dumping to 

                                                 
597

 Appellate Body Report, European Communities – Anti-Dumping Duties on Imports of Cotton-Type 

Bed Linen from India – Recourse to Article 21.5 of the DSU by India, WT/DS141/AB/RW, adopted 24 

April 2003, DSR 2003:III, 965, para. 123. 
598

 Appellate Body Report, United States – Anti-Dumping Act of 1916, WT/DS136/AB/R, 

WT/DS162/AB/R, adopted 26 September 2000, DSR 2000:X, 4793, para. 110. 
599

 Id. at para. 111.  The Appellate Body in that case stated that “it is not obvious to us, based on the 

wording of Article VI:2 alone, that the verb ‘may’ […]  implies that a Member is permitted to impose a 

measure other than an anti-dumping duty”, see id. para 113. 
600

 Id. at para. 119. 
601

 Article 18.1 indicates: 

Article 18 

Final Provisions 

18.1 No specific action against dumping of exports from another Member can 

be taken except in accordance with the provisions of GATT 1994, as interpreted 

by this Agreement. 
602

 Appellate Body Report, United States – Anti-Dumping Act of 1916, WT/DS136/AB/R, 

WT/DS162/AB/R, adopted 26 September 2000, DSR 2000:X, 4793, para. 122. 
603

 Id. at para. 126.  Article 1 of the ADA sets out this obligation too. 
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definitive [AD] duties, provisional measures and price undertakings”.
604

  This 

interpretation was later confirmed in US – Offset Act (Byrd Amendment
 
).

605
 

 

II.7.1.1.  Provisional AD Measures 

 

According to the ADA, Members may impose AD duties (or equivalent measures) 

before the investigation has been concluded.  These duties are designated as 

“provisional measures” and their imposition is subject to procedural (or formal) and 

substantive requirements. 

 

These requirements are contained in Article 7 of the ADA, which regulates the 

imposition of this type of measures.  However, the main principles controlling the 

application of definitive AD measures, such as the principles of optional application, 

proportionality and non-discrimination contained in Article 9 of the ADA, also apply 

to the use of provisional measures.
606

 

 

II.7.1.1.1.  Requirements for the Application of Provisional Measures 

 

According to Article 7 of the ADA
607

, provisional measures may be imposed if the 

following procedural requirements are met:  (i) an investigation has been initiated in 

accordance with Article 5 of the ADA;  (ii) a public notice has been given to that 

effect; and  (iii) interested parties have been given adequate opportunities to submit 

information and make comments.
608

 

 

In addition, the imposition of provisional measures necessitates compliance 

with the following substantive requirements:  (i) that a preliminary affirmative 

determination of dumping and of the consequent injury to a domestic industry be 

                                                 
604

 Appellate Body Report, United States – Anti-Dumping Act of 1916, WT/DS136/AB/R, 

WT/DS162/AB/R, adopted 26 September 2000, DSR 2000:X, 4793, para. 137.  For this reason, the 

Appellate Body determined that the US 1916 Act was inconsistent with Article VI:2 and the ADA to 

the extent that it provided for “specific action against dumping” in the form of civil and criminal 

proceedings and penalties, id. 
605

 Appellate Body Report, United States – Continued Dumping and Subsidy Offset Act of 2000, 

WT/DS217/AB/R, WT/DS234/AB/R, adopted 27 January 2003, DSR 2003:I, 375, para. 265. 
606

 Article 7.1 of the ADA establishes: 

7.5 The relevant provisions of Article 9 shall be followed in the application 

of provisional measures. 
607

 Article 7.1 of the ADA establishes in relevant part: 

Article 7 

Provisional Measures 

7.1 Provisional measures may be applied only if: 

(i) an investigation has been initiated in accordance with the provisions of 

Article 5, a public notice has been given to that effect and interested parties have 

been given adequate opportunities to submit information and make comments; 

[…] 
608

 Article 7 of the ADA does not specify whether these comments must refer specifically to the issue 

of imposition of provisional measures, or rather to the information provided by the other interested 

parties in general.  I am of the view that the expression “opportunities to submit information and make 

comments” used in Article 7.1(i) of the ADA refers in general to the existence of evidence that the 

authorities have complied with their duties under Article 6 (Evidence) of the ADA, in particular those 

contained in Articles 6.1, 6.2 and 6.4 that require that all interested parties be given the opportunity to 

submit evidence, make rebuttals and prepare presentations in order to defend their interests. 
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made; and  (ii) that the authorities concerned judge such measures necessary to 

prevent injury being caused during the investigation.
609

 

 

II.7.1.1.2.  Types of Provisional Measures 

 

Although the Appellate Body has stated, as mentioned in the previous subsection, that 

AD measures are limited to provisional and definitive AD duties and price 

undertakings, Article 7.2 of the ADA recognizes that provisional measures, besides 

provisional duties, may include requiring the establishment of securities by cash 

deposit or bond equal to the amount of the AD duty provisionally estimated that in no 

case may be greater than the provisionally estimated margin of dumping; or the 

withholding of appraisement, provided that the normal duty and the estimated amount 

of the AD duty be indicated, in which case the withholding of appraisement is subject 

to the same conditions as other provisional measures.
610

 

 

II.7.1.1.3.  Time Limits for the Application of Provisional Measures 

 

Provisional measures may not be applied sooner than 60 days as from the date of 

initiation of the investigation. 

 

As a general rule, based on Article 7.3 of the ADA, the application of 

provisional measures must be limited to as short a period as possible.  This period in 

no case may exceed four months.  Exceptionally, the application of provisional 

measures may last up to:  (i) six months if requested by exporters representing a 

significant percentage of the trade involved;  (ii) six months if authorities are 

considering whether a duty lower than the margin of dumping would be sufficient to 

remove injury; and  (iii) nine months if requested by exporters representing a 

significant percentage of the trade involved when authorities are considering whether 

a duty lower than the margin of dumping would be sufficient to remove injury.
611

 

                                                 
609

 Article 7.1(ii)-(iii) of the ADA establishes: 

Article 7 

Provisional Measures 

7.1 Provisional measures may be applied only if: 

[…] 

(ii) a preliminary affirmative determination has been made of dumping and 

consequent injury to a domestic industry;  and 

(iii) the authorities concerned judge such measures necessary to prevent injury 

being caused during the investigation. 
610

 Article 7.2 of the ADA sets forth: 

7.2 Provisional measures may take the form of a provisional duty or, 

preferably, a security - by cash deposit or bond - equal to the amount of the 

anti-dumping duty provisionally estimated, being not greater than the 

provisionally estimated margin of dumping.  Withholding of appraisement is an 

appropriate provisional measure, provided that the normal duty and the estimated 

amount of the anti-dumping duty be indicated and as long as the withholding of 

appraisement is subject to the same conditions as other provisional measures. 
611

 Article 7.4 of the ADA indicates: 

7.4 The application of provisional measures shall be limited to as short a 

period as possible, not exceeding four months or, on decision of the authorities 

concerned, upon request by exporters representing a significant percentage of the 

trade involved, to a period not exceeding six months.  When authorities, in the 

course of an investigation, examine whether a duty lower than the margin of 
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II.7.1.1.4.  Possible Scenarios Concerning Provisional Measures Following a Final 

Determination 

 

If the definitive AD duties are higher than the provisional duties, or the amount 

estimated for the purpose of the security, the difference cannot be collected by the 

authorities.  However, if the definitive duty is lower than the calculated amount of the 

provisional measures, the difference shall be reimbursed or the provisional duty 

recalculated.
612

 

 

Moreover, According to Article 10.5 of the ADA, if the final determination is 

negative, any cash deposit made during the period of the application of provisional 

measures must be refunded and any bonds released in an expeditious manner. 

 

II.7.1.2.  Price Undertakings 

 

The ADA accepts that investigating authorities and exporters may agree on price 

increases or cessation of exports of the products found to be dumped in lieu of the 

imposition of provisional measures or definitive AD duties.  If such an agreement is 

reached, the AD proceedings must be either suspended or terminated.
613

 

 

II.7.1.2.1.  Requirements for the Acceptance of Price Undertakings 

 

According to Article 8.1 of the ADA, price undertakings must be:  (i) voluntary,  (ii) 

satisfactory, and  (iii) preceded by a determination of dumping and injury. 

 

Under the ADA price undertakings are voluntary because, although the 

investigating authorities may suggest them, no exporter may be forced to enter into 

such undertakings.  Therefore, the lack of an agreement should not negatively 

influence the consideration of the exporter’s case.  Of course, in the absence of a price 

undertaking, authorities remain free to determine that a threat of injury is more likely 

to be realized if the dumped imports continue.
614

 

                                                                                                                                            
dumping would be sufficient to remove injury, these periods may be six and nine 

months, respectively. 
612

 Article 10.3 reads as follows: 

10.3 If the definitive anti-dumping duty is higher than the provisional duty 

paid or payable, or the amount estimated for the purpose of the security, the 

difference shall not be collected.  If the definitive duty is lower than the 

provisional duty paid or payable, or the amount estimated for the purpose of the 

security, the difference shall be reimbursed or the duty recalculated, as the case 

may be. 
613

 Article 8.1 of the ADA establishes: 

Article 8 

Price Undertakings 

8.1 Proceedings may be suspended or terminated without the imposition of 

provisional measures or anti-dumping duties upon receipt of satisfactory voluntary 

undertakings from any exporter to revise its prices or to cease exports to the area 

in question at dumped prices so that the authorities are satisfied that the injurious 

effect of the dumping is eliminated.. 
614

 Article 8.5 of the ADA mandates: 

8.5 Price undertakings may be suggested by the authorities of the importing 

Member, but no exporter shall be forced to enter into such undertakings.  The fact 

that exporters do not offer such undertakings, or do not accept an invitation to do 
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At the same time they must be satisfactory because authorities must be 

satisfied that, by virtue of the undertaking, the injurious effect of the dumping will be 

eliminated.  Moreover, price undertakings may not be sought or accepted unless the 

authorities of the importing Member have made a preliminary affirmative 

determination of dumping and injury.
615

 

 

II.7.1.2.2.  Potential Scenarios Following the Offering of a Price Undertaking 

 

As mentioned in the previous subsection, an offer of a price undertaking may be 

either accepted or rejected by the investigating authorities. 

 

According to Article 8.3 of the ADA, authorities may reject an offer based on 

(i) practical reasons
616

, or  (ii) reasons of general policy.
617

  As mentioned earlier, if a 

price undertaking is rejected, exporters should be, whenever practicable:  (i) informed 

of the reasons for the rejection, and  (ii) given an opportunity to make comments 

about them.
618

 

 

If the price undertaking is accepted, the AD investigation must cease,
619

 

except if otherwise requested by the exporters or decided by the authorities.  If after 

the acceptance of the undertaking the authorities make a negative determination of 

dumping or injury, the undertaking must automatically lapse.  Exceptionally, 

investigating authorities may require that the price undertaking continue to operate for 

a reasonable period of time, if the negative determination is due in “large part” to the 

existence of the undertaking.  Conversely, if after the acceptance of an undertaking 

the authorities reach an affirmative determination of dumping and injury, the 

undertaking may continue.
620

   

                                                                                                                                            
so, shall in no way prejudice the consideration of the case.  However, the 

authorities are free to determine that a threat of injury is more likely to be realized 

if the dumped imports continue. 
615

 Before such determination price undertakings may not be sought or accepted from exporters. 
616

 Accepting a price undertaking may be judged to be impractical if, for instance, the number of actual 

or potential exporters is “too great”. 
617

 The ADA does not define the expression “reasons of general policy”, nor does it provide a list of 

examples of such type of reasons. 
618

 Article 8.3 of the ADA dictates: 

8.3. Undertakings offered need not be accepted if the authorities consider their 

acceptance impractical, for example, if the number of actual or potential exporters 

is too great, or for other reasons, including reasons of general policy.  Should the 

case arise and where practicable, the authorities shall provide to the exporter the 

reasons which have led them to consider acceptance of an undertaking as 

inappropriate, and shall, to the extent possible, give the exporter an opportunity to 

make comments thereon. 
619

 Footnote 19 of the ADA disallows the simultaneous continuation of proceedings with the 

implementation of price undertakings. 
620

 Article 8.4 establishes: 

8.4 If an undertaking is accepted, the investigation of dumping and injury 

shall nevertheless be completed if the exporter so desires or the authorities so 

decide.  In such a case, if a negative determination of dumping or injury is made, 

the undertaking shall automatically lapse, except in cases where such a 

determination is due in large part to the existence of a price undertaking.  In such 

cases, the authorities may require that an undertaking be maintained for a 

reasonable period consistent with the provisions of this Agreement.  In the event 
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Authorities may also verify the exporters’ compliance with an accepted price 

undertaking.  For this reason, exporters may be required to provide periodically 

information on this issue.  If a violation to the undertaking is detected, authorities are 

entitled to take expeditious action, including the immediate application of provisional 

measures.
621

  In addition, as a form of sanction, in cases of infringement of a price 

undertaking the ADA permits the authorities to depart from the non-retroactive-

application principle (further explained below) and levy, whenever applicable, 

definitive duties on products entered for consumption within 90 days before the 

application of provisional measures.
622

 

 

II.7.2.  PRINCIPLES GUIDING THE DETERMINATION & IMPOSITION OF THE AD 

MEASURES 

 

II.7.2.1.  The “Optional Application” Principle & the “Lesser Duty Rule” 

 

The principles of optional application, lesser duty, proportionality, non-discrimination 

and non-retroactivity guide the application of AD measures by helping answer the 

question: to what extent or how should AD measures be applied?  At the same time, 

the time-limited principle addresses the question: for how long these measures should 

be applied? 

 

First of all, under the ADA the application of AD measures is optional.  In 

other words, nothing in the ADA prevents authorities to waive their right to impose 

AD measures even after a positive determination of dumping and injury has been 

made.  Moreover, authorities are not bound to equate the amount of the duties they 

impose with the margin of dumping.  On the contrary, the ADA encourages WTO 

Members to adopt laws and regulations that authorize domestic authorities to charge 

lesser AD duties; that is to say, duties that are inferior than the calculated amount of 

dumping margin.  The relevant part of Article 9.1 of the ADA sets forth: 

 

                                                                                                                                            
that an affirmative determination of dumping and injury is made, the undertaking 

shall continue consistent with its terms and the provisions of this Agreement. 
621

 It is unclear whether investigating authorities would be allowed, in such a scenario, to apply 

measures other than provisional measures (i.e. the establishment of securities) or provisional duties, 

such as criminal or civil sanctions.  Although as mentioned before, the Appellate Body has concluded 

that the only measures that may be taken by the Members as a reaction to dumping are provisional 

measures, definitive duties and price undertakings, the actions taken as a reaction to a violation of a 

price undertaking would not only be a reaction to dumping, but also a consequence of an infringement 

of an agreement between the authorities and the exporters.  Thus, it is arguable that the authorities 

would be entitled to go further in reacting to such an event without infringing the ADA. 
622

 According to Article 8.6 of the ADA: 

8.6 Authorities of an importing Member may require any exporter from 

whom an undertaking has been accepted to provide periodically information 

relevant to the fulfilment of such an undertaking and to permit verification of 

pertinent data.  In case of violation of an undertaking, the authorities of the 

importing Member may take, under this Agreement in conformity with its 

provisions, expeditious actions which may constitute immediate application of 

provisional measures using the best information available.  In such cases, 

definitive duties may be levied in accordance with this Agreement on products 

entered for consumption not more than 90 days before the application of such 

provisional measures, except that any such retroactive assessment shall not apply 

to imports entered before the violation of the undertaking. 
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Article 9 

Imposition and Collection of Anti-Dumping Duties 

9.1 […] It is desirable that the imposition [of AD duties] be 

permissive in the territory of all Members, and that the duty be less 

than the margin if such lesser duty would be adequate to remove 

the injury to the domestic industry (emphasis added). 

 

Article 8.1 of the ADA extends the application of the lesser duty principle to 

price undertakings.  According to this provision: 

 
8.1. […] Price increases under such undertakings shall not be 

higher than necessary to eliminate the margin of dumping.  It is 

desirable that the price increases be less than the margin of 

dumping if such increases would be adequate to remove the injury 

to the domestic industry. 

 

As mentioned above, price undertakings are voluntary, and nothing in the 

ADA precludes authorities from waiving their right to enforce such undertakings. 

 

The optional application of AD measures and the “lesser duty” principle, are 

expressions of the fundamental objective of liberalizing trade, in purse of which WTO 

Members aim at removing unnecessary obstacles to international trade.  These two 

principles may also be seen as a tacit recognition that opting for the non-application 

of AD duties may result in overall economic welfare advantages for the importing 

countries.
623

 

 

II.7.2.2.  The Proportionality Principle 

 

II.7.2.2.1.  The General Rule 

 

II.7.2.2.1.1.  The Amount of the AD Measures Must Be Equivalent to the 

Margin of Dumping 

 

Article 9.2 of the ADA sets forth in relevant part that “[w]hen an [AD] duty is 

imposed in respect of any product, [it must] be collected in the appropriate amounts 

in each case” (emphasis added).  In addition Article 9.3 of the Agreement, establishes 

that “[t]he amount of the AD duty shall not exceed the margin of dumping as 

established under Article 2” of the ADA.  Similarly, as quoted above, Article 8.1 of 

the ADA establishes that price undertakings must “not be higher than necessary to 

eliminate the margin of dumping”.
624

 

 

                                                 
623

 Evidently, the trade liberalizing objectives of the ADA would be even better served if as a general 

rule the limit for the calculation of the AD duties was not the margin of dumping, but rather the 

removal of the injury to the domestic industry. 
624

 In application of this principle, Article 9.5 of the ADA requires that authorities determine individual 

margins of dumping for exporters or producers of the product subject to AD duties, who start their 

exports to the importing Member after the investigation has been concluded.  In those cases, the 

applicable duty may not automatically be applied to the “new comers”.  Rather, individual margins of 

dumping must be established for those exporters or producers in a review conducted on “accelerated 

basis”.  Although provisional measures in the form of guarantees or withholding of appraisement may 

be dictated, during the time of such review, no duties may be applied to the “new comer” in question. 
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In sum, if authorities decide to apply AD measures, such measures, i.e. AD 

duties and price increases agreed under price undertakings, may not exceed the 

equivalent of the margin of dumping.  This is a proportionality rule that establishes 

that under no circumstances the imposition of AD measures may go beyond the need 

to address dumping. 

 

II.7.2.2.1.2.  Payments Made in Excess Must Be Reimbursed 

 

In application of the proportionality principle, the ADA contains rules to avoid the 

imposition of excessive duties.  According to the ADA, countries may collect AD 

duties either on retrospective basis after allowing importation or prospectively at the 

time of importation.
625

  In the first case, authorities collect an initial estimated duty 

that must be confirmed “as soon as possible” (ideally within twelve months, and in no 

case more than eighteen months)
626

 after a request for a final assessment has been 

made.  If the final amount is lower than the estimated duty, the difference should be 

refunded within ninety days following the determination of final liability.
627

 

 

If authorities choose to collect AD duties prospectively they must calculate the 

amount of liability at the moment of importation.  Exporters or importers may later 

request a refund of duties paid in excess of the margin of dumping.  If appropriate, 

authorities should authorize these requests normally within twelve months, and in no 

case more than eighteen months, after the date of the request; and they must pay the 

refunds normally within ninety days after that authorization.
628

 

 

In addition, when the export price is constructed in accordance with Article 

2.3, reimbursements must take into account factors such as changes:  (i) in normal 

value,  (ii) costs incurred between importation and resale, and  (iii) resale prices as 

reflected in subsequent selling prices.  In these cases, the export price must be 

calculated with no deduction for the amount of AD duties. 

 

                                                 
625

  PETER VAN DEN BOSSCHE, THE LAW AND POLICY OF THE WORLD TRADE ORGANIZATION, TEXT, 

CASES AND MATERIALS 543 n.98 (2005). 
626

 Except, according to footnote 20 of the ADA, if the issue is subject to judicial review, in which case 

these time limits should not necessarily be observed. 
627

 Article 9.3.1 of the ADA reads as follows: 

9.3.1 When the amount of the anti-dumping duty is assessed on a retrospective 

basis, the determination of the final liability for payment of anti-dumping duties 

shall take place as soon as possible, normally within 12 months, and in no case 

more than 18 months, after the date on which a request for a final assessment of 

the amount of the anti-dumping duty has been made.  Any refund shall be made 

promptly and normally in not more than 90 days following the determination of 

final liability made pursuant to this sub-paragraph.  In any case, where a refund is 

not made within 90 days, the authorities shall provide an explanation if so 

requested. 
628

 Article 9.3.2 dictates: 

9.3.2 When the amount of the anti-dumping duty is assessed on a prospective 

basis, provision shall be made for a prompt refund, upon request, of any duty paid 

in excess of the margin of dumping.  A refund of any such duty paid in excess of 

the actual margin of dumping shall normally take place within 12 months, and in 

no case more than 18 months, after the date on which a request for a refund, duly 

supported by evidence, has been made by an importer of the product subject to the 

anti-dumping duty.  The refund authorized should normally be made within 90 

days of the above-noted decision. 



 

 153 

II.7.2.2.2.  The Exception 

 

As mentioned above, by virtue of Article 9.2 and 9.3 of the ADA, AD duties 

must be appropriate in “each case”, meaning that AD duties must not exceed the 

margin of dumping calculated individually in accordance with Articles 2 and 6.10 of 

the ADA.
629

  However, as mentioned above, in certain cases the ADA allows 

investigating authorities to restrict their investigation to a limited amount of exporters 

or producers.  Thus, as an exception to the rule established in Articles 9.2 and 9.3
630

, 

Article 9.4 allows the imposition of AD duties on exporters that have not been 

individually examined.  Naturally, in such cases the duty applied to these other 

exporters, known as the “all others” rate, does not necessarily correspond to the actual 

dumping margin, if any, that corresponds to each particular exporter that has not been 

examined individually. 
 

Articles 9.4(i)-(ii) of the ADA establish “a maximum limit, or ceiling, which 

investigating authorities ‘shall not exceed’ in establishing an ‘all others’ rate” 

(emphasis in the original).  Indeed, according to Article 9 the “all others” duty may 

not exceed the weighted average margin of dumping established for the exporters or 

producers that were individually examined.  Alternatively, in cases where the amount 

of the duty is calculated on the basis of a prospective normal value, the “all others” 

duty may not surpass the difference between the weighted average normal value of 

the examined exporters or producers and the actual export prices of those exporters or 

producers that were not individually examined.
631

 

 

In addition, as the Appellate Body has observed, Article 9.4 establishes two 

prohibitions.
632

  In the first place, it prevents investigating authorities from calculating 

the “all others” ceiling using zero or de minimis margins.  Secondly, it precludes those 

authorities from calculating that ceiling using margins established under Article 6.8, 

which refers to situations where the authorities make their determination on the basis 

of the facts available.
633

 

                                                 
629

 The first sentence of Article 6.10 requires that margins of dumping be determined individually for 

each known exporter or producer concerned. 
630

 The Appellate Body has recognized that Article 9.4 works as a exception to Article 9.3 “by 

permit[ing] the imposition of a certain maximum amount of anti-dumping duties on imports 

attributable to producers that were not examined individually”, see Appellate Body Report, European 

Communities – Anti-Dumping Duties on Imports of Cotton-Type Bed Linen from India – Recourse to 

Article 21.5 of the DSU by India, WT/DS141/AB/RW, adopted 24 April 2003, DSR 2003:III, 965, 

para. 125. 
631

 The relevant part of Article 9.4 states: 

9.4 When the authorities have limited their examination in accordance with 

the second sentence of paragraph 10 of Article 6, any anti-dumping duty applied to 

imports from exporters or producers not included in the examination shall not 

exceed: 

(i) the weighted average margin of dumping established with respect to the 

selected exporters or producers or, 

(ii) where the liability for payment of anti-dumping duties is calculated on 

the basis of a prospective normal value, the difference between the weighted 

average normal value of the selected exporters or producers and the export prices 

of exporters or producers not individually examined […]. 
632

Appellate Body Report, United States – Anti-Dumping Measures on Certain Hot-Rolled Steel 

Products from Japan, WT/DS184/AB/R, adopted 23 August 2001, DSR 2001:X, 4697, para. 116. 
633

 The last parts of Article 9.4 establish: 

9.4. […] 
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The Appellate Body has recognized that the application of these prohibitions 

may lead to a situation where there are no margins to calculate an “all others” rate.  

For instance, if all the margins were calculated under Article 6.8 of the ADA.  In the 

Appellate Body’s view, this constitutes a lacuna  in Article 9.4 of ADA.
634

  

According to the Appellate Body, this lacuna arises because, while Article 9.4 

prohibits the use of certain margins in the calculation of the ceiling for the “all others” 

duty, “it does not expressly address the issue of how that ceiling should be calculated 

in the event that all margins are to be excluded from the calculation” (emphasis in the 

original).
635 

 

Finally, the Appellate Body has also clarified that Article 9.4 “does not provide 

justification for considering all imports from non-examined producers as dumped” for 

purposes of other provisions of the ADA such as Article 3.636  According to the Appellate 

Body, the imposition and collection of AD duties under Article 9 constitute a separate and 

distinct phase of an AD action that necessarily occurs after the determinations of 

dumping, injury and causation under Articles 2 and 3 have been made.637  Therefore, the 

requirements of Article 9 do not have a bearing on Article 2.4.2 because the rules on the 

determination of the margin of dumping are distinct and separate from the rules on the 

imposition and collection of AD duties.638 

 

II.7.2.3.  Non-Discrimination Principle 

 

Article 9.2 of the ADA also recognizes another fundamental principle guiding the 

imposition of AD measures, by mandating that when AD duties are imposed in 

                                                                                                                                            
provided that the authorities shall disregard for the purpose of this paragraph any 

zero and de minimis margins and margins established under the circumstances 

referred to in paragraph 8 of Article 6.  The authorities shall apply individual 

duties or normal values to imports from any exporter or producer not included in 

the examination who has provided the necessary information during the course of 

the investigation, as provided for in subparagraph 10.2 of Article 6. 
634

 Appellate Body Report, United States – Anti-Dumping Measures on Certain Hot-Rolled Steel 

Products from Japan, WT/DS184/AB/R, adopted 23 August 2001, DSR 2001:X, 4697, para. 125. 
635

 Id. at para. 126.  The Appellate Body did not consider necessary in that dispute to solve the issue of 

how this lacuna might be overcome on the basis of the ADA. 
636

 Appellate Body Report, European Communities – Anti-Dumping Duties on Imports of Cotton-Type 

Bed Linen from India – Recourse to Article 21.5 of the DSU by India, WT/DS141/AB/RW, adopted 24 

April 2003, DSR 2003:III, 965, para. 127. 
637

 Id. at para. 123. 
638

 Id. at paras. 124 and 126.  The Appellate Body added: “the right to impose a certain maximum 

amount of [AD] duties on imports attributable to non-examined producers under Article 9.4 cannot be 

read as permitting a derogation from the express and unambiguous requirements of paragraphs 1 and 2 

of Article 3 to determine the volume of dumped imports —including dumped import volumes 

attributable to non-examined producers— on the basis of ‘positive evidence’ and an ‘objective 

examination’” (emphasis in the original), id. para. 124. 
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respect of any product, they must be collected on a non-discriminatory basis
639

 from 

all sources found to be dumped and causing injury.
640

 

 

II.7.2.4.  The Non-Retroactive Application of AD Duties 

 

II.7.2.4.1.  The General Rule 

 

Article 10.1 of the ADA establishes the non-retroactivity of the AD duties.  

According to this principle, AD measures may not be applied to products destined for 

consumption that were introduced into the importing country before the entrance into 

force of a decision to impose provisional measures or levy definitive AD duties.
641

  In 

other words, AD measures may be applied only as of the moment there is a 

provisional or definitive determination that there is dumping, injury and a causal link 

between the two. 

 

In cases where injury has not yet occurred but there is a provisional or 

definitive determination of threat of injury or material retardation, Article 10.4 of the 

ADA establishes that a definitive AD duty may be imposed only from the date of such 

determination.  Thus, once a determination of threat of injury or material retardation 

is made, any warranties or funds provided as provisional measures prior to such date 

should be cancelled.
642

 

 

II.7.2.4.2.  The Exceptions 

 

Exceptionally, AD duties may be applied retroactively in four scenarios. 

 

                                                 
639

 The relevant part of Article 9.2 of the ADA establishes: 

9.2 When an anti-dumping duty is imposed in respect of any product, such 

anti-dumping duty shall be collected in the appropriate amounts in each case, on a 

non-discriminatory basis on imports of such product from all sources found to be 

dumped and causing injury, except as to imports from those sources from which 

price undertakings under the terms of this Agreement have been accepted. 
640

 For this purpose, the ADA mandates that the authorities must, in their determinations, name the 

supplier or suppliers of the product that has been found to be dumped; and when this is impracticable, 

the supplying countries from which the dumped products are imported.  According to Article 9.2 of the 

ADA, authorities must (i) name the supplier or suppliers of the product concerned; (ii) if, however, 

several suppliers from the same country are involved, and it is impracticable to name all these 

suppliers, authorities may name the supplying country concerned, and (iii) if several suppliers from 

more than one country are involved, authorities may name either all the suppliers involved, or, if this is 

impracticable, all the supplying countries involved. 
641

 Article 10.1 of the ADA reads as follows: 

Article 10 

Retroactivity 

10.1 Provisional measures and anti-dumping duties shall only be applied to 

products which enter for consumption after the time when the decision taken under 

paragraph 1 of Article 7 and paragraph 1 of Article 9, respectively, enters into 

force, subject to the exceptions set out in this Article. 
642

 Article 10.4 of the ADA indicates: 

10.4 Except as provided in paragraph 2, where a determination of threat of 

injury or material retardation is made (but no injury has yet occurred) a definitive 

anti-dumping duty may be imposed only from the date of the determination of 

threat of injury or material retardation, and any cash deposit made during the 

period of the application of provisional measures shall be refunded and any bonds 

released in an expeditious manner. 
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Definitive AD duties may be applied retroactively if: 

 

(i) There is a final determination of injury, and provisional measures have 

been applied; or 

 

(ii) There is a final determination of a threat of injury, provisional measures 

have been applied and there is evidence that, in the absence of the provisional 

measures, injury would have occurred. 

 

In these cases, definitive AD duties may be applied retroactively for the period 

during which provisional measures have been applied.
643

 

 

In addition, definitive AD duties may be applied retroactively, provided that 

the importers concerned have been given an opportunity to comment, if provisional 

measures were applied and: 

 

(iii) There is a final determination of injury, evidence that the injury was 

caused by massive dumped imports in a “relatively” short time so that it is 

likely that the remedial effect of the definitive AD duty will be “seriously” 

undermined, and a history of dumping which caused injury; or 

 

(iv) There is a final determination of injury, evidence that the injury was 

caused by massive dumped imports in a “relatively” short time so that it is 

likely that the remedial effect of the definitive AD duty will be “seriously” 

undermined, and the importer was, or should have been, aware that the 

exporter practiced dumping and that such dumping would cause injury.
644

 

 

In these cases, AD duties may be levied on products imported for consumption 

not more than 90 days before the date of application of the provisional measures.
645

   

                                                 
643

 Article 10.2 reads: 

10.2 Where a final determination of injury (but not of a threat thereof or of a 

material retardation of the establishment of an industry) is made or, in the case of a 

final determination of a threat of injury, where the effect of the dumped imports 

would, in the absence of the provisional measures, have led to a determination of 

injury, anti-dumping duties may be levied retroactively for the period for which 

provisional measures, if any, have been applied. 
644

 Article 10.6 of the ADA establishes: 

10.6 A definitive anti-dumping duty may be levied on products which were 

entered for consumption not more than 90 days prior to the date of application of 

provisional measures, when the authorities determine for the dumped product in 

question that: 

(i) there is a history of dumping which caused injury or that the importer 

was, or should have been, aware that the exporter practises dumping and that such 

dumping would cause injury, and 

(ii) the injury is caused by massive dumped imports of a product in a 

relatively short time which in light of the timing and the volume of the dumped 

imports and other circumstances (such as a rapid build-up of inventories of the 

imported product) is likely to seriously undermine the remedial effect of the 

definitive anti-dumping duty to be applied, provided that the importers concerned 

have been given an opportunity to comment. 
645

 It is unclear whether the same opportunity would exist in cases where no provisional measures were 

applied, taking as a point of reference the date on which such provisional measures could have been 

applied. 
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According to Article 10.8 of the ADA, under no circumstances AD duties may 

be levied on products entered for consumption prior to the date of initiation of the AD 

investigation. 

 

II.7.2.5.  The Time-Limited Principle 

 

AD duties may not be applied indefinitely.  Article 11 of the ADA stipulates that: 

 
Article 11 

Duration and Review of Anti-Dumping Duties and Price 

Undertakings 

11.1 An anti-dumping duty shall remain in force only as long 

as and to the extent necessary to counteract dumping which is 

causing injury. 

 

The Appellate Body has accepted that Article 11.1 of the Agreement 

establishes an overarching principle for the “duration” and “review” of AD duties in 

force.  According to this principle, if at any point in time, it is demonstrated that no 

injury is being caused to the domestic industry by the dumped imports, the rationale 

for the continuation of the duty would cease and, consequently, the application of the 

duty should also be terminated.  This principle applies during the entire life of an AD 

duty.
646

 

 

As recognized by the panel in US – DRAMS, the principle contained in Article 

11.1 translates into a general necessity requirement, whereby AD duties should 

remain in force only as long as and to the extent necessary to counteract injurious 

dumping.
647

  According to that panel, the need for the continued imposition of the 

duty must be demonstrable on the basis of the evidence adduced.
648

  In other words, 

the necessity of the continued imposition of an AD duty can only arise in a defined 

situation, namely, when there is a need to offset injurious dumping.  Thus, absent this 

prescribed situation, there is no basis for the continued imposition of the duty.  In 

other words, “the duty cannot be ‘necessary’ in the sense of being demonstrable on 

the basis of the evidence adduced because it has been deprived of its essential 

foundation”, i.e. the need to redress injurious dumping.
649

 

 

II.8.  TERMINATION OF AD DUTIES 

 

As previously mentioned, the application of AD duties must last only as long as it is 

necessary to address injurious dumping.  Thus Article 11.2 in fine mandates that if the 

                                                 
646

 Appellate Body Report, United States – Anti-Dumping Measures on Oil Country Tubular Goods 

(OCTG) from Mexico, WT/DS282/AB/R, adopted 28 November 2005, DSR 2005:XX, 10127, para. 

115. 
647

 Panel Report, United States – Anti-Dumping Duty on Dynamic Random Access Memory 

Semiconductors (DRAMS) of One Megabit or Above from Korea, WT/DS99/R, adopted 19 March 

1999, DSR 1999:II, 521, para. 6.41. 
648

 Id. at para. 6.42. 
649

 Id. at para. 6.43. 
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authorities determine that the AD duty is no longer warranted, “it shall be terminated 

immediately”.
650

 

 

II.8.1.  THE NECESSITY REVIEW UNDER ARTICLE 11.2 OF THE ADA 

 

In order to ensure that AD duties will be terminated if unwarranted, Article 11.2 of 

the ADA requires that authorities put in place a system of review to determine 

whether, after the imposition of definitive AD duties, the factual foundation that 

justifies the application of those duties continues to exist. 

 

According to Article 11.2, where warranted, authorities must review the need 

for the continued imposition of a duty on their own initiative.  They must also start 

such review if requested by any interested party, provided that:  (i) a reasonable 

period of time has passed since the imposition of the definitive AD duty; and  (ii) the 

proponent submits positive information substantiating the need for a review.
651

 

 

The scope of such review may include examining (i) whether the continued 

imposition of the duty is necessary to offset dumping, or (ii) whether the injury would 

be likely to continue or recur if the duty were removed or varied, or  (iii) both.
652

  

Thus, the necessity test contained in Article 11.2 of the ADA aim at determining 

whether AD duties still are or will be needed to offset injurious dumping. 

 

Therefore, the review under Article 11.2 may adopt either a retrospective or a 

prospective approach, or even both.  This means that even if a review under Article 

11.2 shows that there is no current injurious dumping to address, the authorities may 

nevertheless decide to continue with the application of AD duties.  Indeed, it has been 

recognized that “there is nothing in the text of Article 11.2 of the [ADA] that 

explicitly limits a Member to a ‘present’ analysis, and forecloses a prospective 

analysis”.
653

  Thus, Article 11.2 does not preclude a priori the continued imposition 

of AD duties in the absence of present dumping.
654

  Indeed, the panel in US – DRAMS 

observed that “likelihood” or “likely” carries with it the ordinary meaning of 

                                                 
650

 The last part of Article 11.2 mandates: 

11.2 […] If, as a result of the review under this paragraph, the authorities 

determine that the anti-dumping duty is no longer warranted, it shall be terminated 

immediately. 
651

 The first part of Article 11.2 of the ADA reads as follows: 

11.2 The authorities shall review the need for the continued imposition of the 

duty, where warranted, on their own initiative or, provided that a reasonable period 

of time has elapsed since the imposition of the definitive anti-dumping duty, upon 

request by any interested party which submits positive information substantiating 

the need for a review.  […] 
652

 The relevant part of Article 11.2 of the ADA establishes: 

11.2 […] Interested parties shall have the right to request the authorities to 

examine whether the continued imposition of the duty is necessary to offset 

dumping, whether the injury would be likely to continue or recur if the duty were 

removed or varied, or both.  […] 
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 Panel Report, United States – Anti-Dumping Duty on Dynamic Random Access Memory 

Semiconductors (DRAMS) of One Megabit or Above from Korea, WT/DS99/R, adopted 19 March 

1999, DSR 1999:II, 521, para. 6.29. 
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 Id. at paras. 6.28 and 6.43.  In the view of the panel in US – DRAMS, the word “continued” used in 

Article 11.2 of the ADA “would be redundant if the investigating authority were restricted to 

considering only whether the duty was necessary to offset present dumping” (emphasis in the original), 

see id. 6.27. 
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“probable”.  Hence, the panel considered that a “likely standard”, such as that 

contained in Article 11.2 of the ADA, means that “where recurrence of dumping is 

found to be probable as a consequence of revocation of an [AD] duty, this probability 

would constitute a proper basis for entitlement to maintain that [AD] duty in force”.
655

 

 

Because of the intrinsic uncertainty of a prospective analysis, the necessity test 

under Article 11.2 does not require “mathematical certainty”.  Nevertheless, the 

authorities’ decision to prolong the application of AD duties must be supported by an 

objective analysis of the evidence; in other words, their “conclusions should be 

demonstrable on the basis of the evidence adduced”.
656

 

 

In sum, while the “necessity” rule embodied by Article 11 of the ADA 

requires that AD duties should be maintained only if necessary to counteract injurious 

dumping, the application of this rule does not require the automatic revocation of AD 

duties as soon as dumping ceases after the date of the imposition of definitive 

duties.
657

  This same principle is reflected in other provisions of the ADA.  For 

instance, even if the authorities adopt a retrospective approach for the collection of 

duties, a finding during the most recent assessment of the margin of dumping that no 

duty is to be levied, does not by itself require the authorities to terminate the AD 

duty.
658

  This constitutes further evidence that the authorities’ perception, based on 

objective evidence, that it is probable that dumping that causes injury will continue 

creates sufficient basis to prolong the application of AD duties. 

 

II.8.2.  THE ‘SUNSET CLAUSE’ 

 

II.8.2.1.  The General Rule & the Exception 

 

As discussed in the previous subsection, AD duties should be maintained only to the 

extent that they are needed to counteract injurious dumping.  However, as a matter of 

general rule, AD duties must be terminated after five years from the date of their 

imposition.  Article 11.3 of the ADA establishes: 

 
11.3 Notwithstanding the provisions of paragraphs 1 and 2, any 

definitive anti-dumping duty shall be terminated on a date not later 

than five years from its imposition (or from the date of the most 

recent review under paragraph 2 if that review has covered both 

dumping and injury, or under this paragraph), unless the authorities 

determine, in a review initiated before that date on their own 

initiative or upon a duly substantiated request made by or on behalf 

                                                 
655

 Panel Report, United States – Anti-Dumping Duty on Dynamic Random Access Memory 

Semiconductors (DRAMS) of One Megabit or Above from Korea, WT/DS99/R, adopted 19 March 

1999, DSR 1999:II, 521, para. 494.  Although the panel did not make a final pronouncement as to the 

consistency of its view on the meaning of “likely” with Article 11.2 of the ADA, it considered that “at 

least as a practical matter, rejection of such a view would effectively amount to a systematic 

requirement that reviewing authorities are obliged to revoke [AD] duties precisely where doing so 

would render recurrence of dumping probable”, id. 
656

 See id. at para. 6.43. 
657

 Id. at para. 6.33. 
658

 Footnote 22 of the ADA clarifies that: 

When the amount of the anti-dumping duty is assessed on a retrospective basis, a 

finding in the most recent assessment proceeding under subparagraph 3.1 of 

Article 9 that no duty is to be levied shall not by itself require the authorities to 

terminate the definitive duty. 
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of the domestic industry within a reasonable period of time prior to 

that date, that the expiry of the duty would be likely to lead to 

continuation or recurrence  of dumping and injury.  The duty may 

remain in force pending the outcome of such a review (emphasis 

added and footnote omitted). 

 

The Appellate Body has clarified that Article 11.3 of the ADA, also known as 

the “sunset clause”, establishes a general rule, i.e. the termination of AD duties at the 

end of five years; and an exception, i.e. the continuation of those duties beyond that 

time limit.
659

  According to the Appellate Body, the exception to this general rule 

applies if: 

 

(i) A review is initiated before the expiry of five years from the date of the 

imposition of the duty; 

 

(ii) In the review the authorities determine that the expiry of the duty would be 

likely to lead to continuation or recurrence of dumping;  and 

 

(iii) In the review the authorities determine that the expiry of the duty would 

be likely to lead to continuation or recurrence of injury. 

 

According to the Appellate Body, if any of these conditions is not satisfied, 

the duty must be terminated.
660

  Moreover, Article 11.5 of the ADA makes these rules 

also applicable mutatis mutandi to price undertakings. 

 

II.8.2.2.  Initiation of the Review 

 

A sunset review may be initiated ex officio by the investigating authorities, or upon a 

“duly substantiated request” made by or on behalf of the domestic industry.  The only 

formal requirement established by Article 11.3 for the initiation of a sunset 

investigation is that, if the review is triggered by the domestic industry, the request 

must be submitted within a reasonable period of time prior to the date of initiation. 

 

The fact that Article 11.3 does not establish any evidentiary requirements for 

the self-initiation of sunset reviews or any cross-references to the evidentiary rules 

concerning the initiation of investigations –including those contained in Article 5.6– 

has been interpreted as suggesting that the drafters of the ADA did not intend to make 

the evidentiary standards of Article 5.6 (nor any other evidentiary standard) 

applicable to the commencement of sunset reviews.
661
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 Appellate Body Report, United States – Anti-Dumping Measures on Oil Country Tubular Goods 

(OCTG) from Mexico, WT/DS282/AB/R, adopted 28 November 2005, DSR 2005:XX, 10127, para. 

108. 
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 Appellate Body Report, United States – Sunset Review of Anti-Dumping Duties on Corrosion-
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2004:I, 3, para. 104. 
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 Panel Report, United States – Sunset Review of Anti-Dumping Duties on Corrosion-Resistant 

Carbon Steel Flat Products from Japan, WT/DS244/R, adopted 9 January 2004, as modified by 
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II.8.2.3.  The Prospective Nature of the Sunset Review 

 

It has been recognized that a review under Article 11.3 of the ADA is prospective in 

nature.
662

  In US – Corrosion-Resistant Steel Sunset Review, the panel concluded that 

in order to make a determination of likelihood of continuation or recurrence, “it is not 

necessary for dumping to have been found to exist or continue since the imposition of 

the measure”.  Rather, Article 11.3 “requires a determination of the likelihood of 

continuation or recurrence of dumping” (emphasis in the original).
663

  In the same 

fashion, the Appellate Body has accepted that under Article 11.3, an AD duty may 

continue even though there is no injury at the time of the review.
664

 

 

According to that panel, the notion of “likelihood” is “inherently prospective” 

and it “involves a probabilistic judgment”.
665

  The Appellate Body agreed with the 

panel’s view in that case and added that under Article 11.3, “authorities must 

undertake a forward-looking analysis and seek to resolve the issue of what would be 

likely to occur if the duty were terminated”.
666

  Thus, the notion of “likelihood” 

necessarily entails less certainty and precision than would be attainable under a purely 

retrospective analysis.  Consequently, the panel in US – Corrosion-Resistant Steel 

Sunset Review, inspired by a similar decision made by the panel in US – DRAMS in 

relation to the word “likely” in Article 11.2 of the ADA, concluded that in a 

likelihood analysis “arithmetic certainty is not required”.
667
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II.8.2.4.  Objectivity of the Sunset Review 

 

II.8.2.4.1.  The Positive Evidence Requirement in Sunset Reviews 

 

Although mathematical certainty is not required in an analysis under Article 11.3 of 

the ADA, the conclusions reached by an investigating authority must be “reasonably 

demonstrable” on the basis of the evidence adduced”
668

.  Authorities have to 

determine, on the basis of “positive evidence”, that termination of the duty is likely to 

lead to continuation or recurrence of dumping.
669

  Such evidence is the type that “a 

reasonable mind would consider relevant to establishing the existence of dumping 

since the imposition of the [AD] order”.
670

  In sum, an investigating authority must 

have a “sufficient factual basis” to allow it to draw “reasoned and adequate 

conclusions” concerning the likelihood of continuation or recurrence of injurious 

dumping.
671

 

 

 In US – Corrosion-Resistant Steel Sunset Review, both the Appellate Body 

and the panel agreed that the word “determine”, which was defined as to “find out or 

establish precisely” or to “decide or settle”; and the term “review” which was 

interpreted as meaning “[a]n inspection, an examination” or a “general survey or 

reconsideration of some subject”,
672

 make clear that Article 11.3 “envisages a process 

combining both investigatory and adjudicatory aspects” (emphasis in the original).  In 

other words, that when conducting a sunset review authorities “must act with an 

appropriate degree of diligence and arrive at a reasoned conclusion on the basis of 

information gathered as part of a process of reconsideration and examination”.
673

 

 

Thus, the Appellate Body has interpreted Article 11.3 as assigning an active 

rather than a passive decision-making role to investigating authorities.  In sum, in the 

Appellate Body’s view, an affirmative likelihood determination under Article 11.3 

may be made only if the evidence demonstrates that dumping would be probable if the 

duty were terminated, and not simply if the evidence suggests that such a result might 

be possible or plausible.
674

  According to some observers, this decision of the 

Appellate Body has had the effect of constraining the discretion of the national 

authorities during sunset reviews.
675
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II.8.2.4.2  The Use of Presumptions in Sunset Reviews 

 

The requirement to base a sunset determination on positive evidence signifies that 

Article 11.3 precludes an investigating authority from simply assuming that likelihood 

exists.
676

  The Appellate Body has clarified that in a sunset review, the investigating 

authority must arrive at a reasoned determination resting on a sufficient factual basis, 

and not merely relying on assumptions or conjecture.
677

 

 

Nevertheless, consistent with its conclusion that sunset reviews are inherently 

prospective, the Appellate Body has also recognized that such kind of analyses “may 

inevitably entail assumptions about or projections into the future”.
678

  Therefore, the 

investigating authorities’ conclusions under Article 11.3 will always be unavoidably 

speculative.  In an apparent contradiction, the Appellate Body has nonetheless 

concluded that the use of projections into the future does not necessarily suggest that 

such inferences are not based on “positive evidence”.
679

 

 

This contradiction is, however, only apparent.  It seems that what Article 11.3 

prohibits is the “mechanistic application of presumptions”.
680

  The Appellate Body 

has clarified that regarding sunset reviews, provisions in national regulations that 

create “irrebuttable” presumptions, or “predetermine” a particular result, run the risk 

of being found inconsistent with the ADA.
681

  Thus, while authorities are allowed to 

make assumptions about hypothetical events in the future, such speculations must rest 

on “a firm evidentiary foundation” and must consider evidence to the contrary.  In 

sum, it seems that sunset determinations may use presumptions, but they may not be 

based solely on them.
682

 

 

II.8.2.5.  Autonomy of the Review Under Article 11.3 

 

The sunset review is an autonomous analysis that must be conducted with 

independence of the assessments mandated by Articles 2 or 3 or other paragraphs of 

Article 11 of the ADA.  According to the last part of Article 11.4, any such process 

“shall be carried out expeditiously and shall normally be concluded within 12 months 

of the date of initiation of the review”.  During this period, AD duties may be 

maintained.  In the Appellate Body’s view, the fact that Members are allowed to 

maintain the duty for the duration of the review suggests that the drafters of the ADA 

conceived the sunset review as a “rigorous process that can take up to one year, 
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involving a number of procedural steps, and requiring an appropriate degree of 

diligence on the part of the national authorities”.
683

   

 

Therefore, it has been recognized that the term “notwithstanding” at the 

beginning of Article 11.3 indicates that the mandatory rule in Article 11.3 applies “in 

addition to and irrespective of” the obligations set out in the first two paragraphs of 

Article 11.
684

  In other words, a sunset review must be conducted as an independent 

analysis, regardless of the existence and outcomes of previous reviews carried out 

under Article 11.2 of the ADA. 

 

In addition, a review under Article 11.3 of the ADA should also be conducted 

with independence of the original dumping and injury determinations made under 

Articles 2 and 3 of the ADA.  The Appellate Body has observed that the questions 

that must be answered during the original investigations, on one hand, and those that 

are posed by Article 11.3, on the other hand, are fundamentally different.  For 

instance, during an original investigation, investigating authorities must determine 

“whether dumping exists during the period of investigation” (emphasis in the 

original).  Conversely, in a sunset review, investigating authorities must determine 

“whether the expiry of the duty that was imposed at the conclusion of an original 

investigation would be likely to lead to continuation or recurrence of dumping” 

(emphasis in the original).
685

  Also, during original investigations, an investigating 

authority must determine whether the domestic industry is facing injury or a threat 

thereof at the time of the original investigation.  In contrast, Article 11.3 requires an 

investigating authority to review an AD duty order that has already been established 

so as to determine whether that order should be continued or revoked.
686

 

 

Consequently, the Appellate Body has concluded that Article 11.3 neither 

explicitly requires authorities to calculate “fresh” dumping margins, nor explicitly 

prohibits them from relying on dumping margins calculated in the past.  Based on this 

“silence”, the Appellate Body has concluded that “no obligation is imposed on 

investigating authorities to calculate or rely on dumping margins in a sunset 

review”.
687

  As explained in the following subsections, a similar reasoning has been 

applied in relation to the likelihood-of-injury assessment under Article 11.3. 
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II.8.2.5.1.  Reliance on Previous Determinations 

 

It was first recognized in a dispute concerning the application of a sunset clause in the 

SCM Agreement similar to that of Article 11.3 of the ADA, that the continuation of a 

countervailing duty must be based on a properly conducted review and a positive 

determination that the revocation of the countervailing duty would “be likely to lead 

to continuation or recurrence of subsidization and injury”.  According to the Appellate 

Body in that case, “mere reliance” on determinations made in the original 

investigation does not serve as sufficient basis to cement a sunset determination.  

Rather, the Appellate Body concluded, “a fresh determination, based on credible 

evidence, will be necessary to establish that the continuation of the countervailing 

duty is warranted” (emphasis added).
688

 

 

Therefore, investigating authorities may not simply rely on past 

determinations made during the original investigations.  Under Article 11.3 of the 

ADA, they must conduct an independent investigation in order to determine whether 

the application of AD duties must continue. 

 

At the same time, during a sunset review, investigating authorities are not 

constrained by, or required to rely on, previous determinations.  However, if they use 

some findings made during those original investigations, they must make sure that the 

original determinations were made using a methodology that is consistent with 

Articles 2 and 3 of the ADA.  For instance, if a likelihood determination is based on a 

previous dumping margin determination calculated using a methodology inconsistent 

with Article 2.4, this defect renders the sunset determination inconsistent too.  In 

other words, a determination made during an original investigation using a 

methodology that is inconsistent with Article 2 cannot constitute a proper foundation 

for the continuation of AD duties under Article 11.3.
689

  Similarly, if in its likelihood-

of-injury determination, an investigating authority uses calculations made in the 

original investigation or in the intervening reviews, it must ensure the consistency of 

that calculation with Article 3 of the ADA.
690

 

 

II.8.2.5.2.  Compliance With the Rules Controlling Original Investigations 

 

The autonomy of sunset reviews also means that during Article 11.3 reviews 

authorities are not required to conduct new dumping and injury determinations in full 

compliance with Articles 2 and 3 of the ADA.  As recognized by the Appellate Body, 
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“[t]he disciplines applicable to original investigations cannot […] be automatically 

imported into review processes” (emphasis in the original).
691

 

 

Indeed, it has been interpreted in several occasions that the absence of any 

cross-reference in Article 11.3 to either Article 2 or Article 3, suggests that the 

drafters of the ADA did not intend to make the disciplines controlling the original 

examinations concerning dumping
692

 and injury
693

 also applicable in sunset reviews. 

 

Although it has been accepted that the definitions of dumping
694

 and injury
695

 

–respectively contained in Article 2.1 and footnote 9 of the ADA–, apply throughout 

the entire agreement, including Article 11.3, given the absence of textual cross-

references, and the differences in nature and purpose between the original and the 

sunset determinations, Article 11.3 does not require that dumping
696

 and injury
697

 

again be determined in accordance with Articles 2 and 3. 
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However, this does not mean that Articles 2 or 3 are entirely irrelevant during 

a sunset review.  Articles 2 and 3 provide guidance as to the type of information that 

may be relevant to a sunset review examination of the presence or absence of 

dumping
698

 and injury
699

 since the imposition of the order.  In other words, Article 2 

may inform the type of information that an investigating authority may consider 

relevant for the purposes of an Article 11.3 likelihood determination.
700

 

 

Moreover, it has also been accepted that if investigating authorities choose to 

calculate dumping margins during their likelihood determination under Article 11.3, 

the calculation of these margins must conform to the disciplines of Article 2.4.
701

  In 

the same direction, if investigating authorities decide to conduct an injury 

determination in a sunset review, they must make sure that their injury determinations 

conform to the relevant provisions of Article 3.
702

 

 

II.8.2.5.3.  The Establishment of A Causal Link During Sunset Reviews 

 

It is worth-noticing that Article 11.3 is silent as to whether investigating authorities 

are required to establish the existence of a causal link between likely dumping and 

likely injury.  According to the Appellate Body, this “silence does not exclude the 

possibility that the requirement was intended to be included by implication”.
703

  In its 

view, “a causal link between dumping and injury to the domestic industry is […] 

fundamental to the imposition and maintenance of an [AD] duty”.
704

  However, the 

Appellate Body clarified that this does not mean that a causal link between dumping 

and injury is required to be established anew in a review conducted under 

Article 11.3.
705

  In its view, if there is a positive determination of likelihood of 

injurious dumping, then “it is reasonable to assume that […] the causal link between 

dumping and injury […] would exist and need not be established anew”.
706

 

 

II.8.2.6.  Relevant Evidence 

 

Article 11.3 of the ADA does not prescribe any methodological requirements that 

must be fulfilled by a Member's investigating authority in making a likelihood 

                                                 
698

 Panel Report, United States – Sunset Review of Anti-Dumping Duties on Corrosion-Resistant 

Carbon Steel Flat Products from Japan, WT/DS244/R, adopted 9 January 2004, as modified by 

Appellate Body Report, WTDS244/AB/R, DSR 2004:I, 85, para. 7.174. 
699

 Id. at para. 7.275. 
700

 Id. at para. 7.176. 
701

 Appellate Body Report, United States – Sunset Review of Anti-Dumping Duties on Corrosion-

Resistant Carbon Steel Flat Products from Japan, WT/DS244/AB/R, adopted 9 January 2004, DSR 

2004:I, 3, para. 127. 
702

 Panel Report, United States – Sunset Reviews of Anti-Dumping Measures on Oil Country Tubular 

Goods from Argentina, WT/DS268/R and Corr.1, adopted 17 December 2004, as modified by Appellate 

Body Report, W/DS/268/AB/R, DSR 2004:VIII, 3421, para. 7.274. 
703

 Appellate Body Report, United States – Anti-Dumping Measures on Oil Country Tubular Goods 

(OCTG) from Mexico, WT/DS282/AB/R, adopted 28 November 2005, DSR 2005:XX, 10127, para. 

109. 
704

 Id. at para. 117. 
705

 Id. at para. 118.  According to the Appellate Body, adding such requirement “would have the effect 

of converting the sunset review into an original investigation, which cannot be justified”, see id. paras. 

123, 124. 
706

 Id. at para. 121. 



 

 168 

determination.
707

  As mentioned in the previous subsection, Article 11.3 does not 

explicitly require that authorities consider evidence of dumping or injury since the 

imposition of the order, nor that any dumping or injury determinations used in sunset 

reviews be made in accordance with the requirements of Articles 2 and 3 of the 

ADA.
708

 

 

However, while perhaps not mandated by Article 11.3, evidence of dumping 

or of injury (or absence thereof) since the imposition of a definitive AD order, may be 

a relevant fact to take into account in determining likelihood of continuation or 

recurrence of dumping in the future.
709

  For instance, the Appellate Body has accepted 

that dumping margins and import volumes are “two factors [that] will often be 

pertinent to the likelihood determination”.
710

  However, dumping margins may not 

necessarily be conclusive of whether the expiry of the duty would be likely to lead to 

continuation or recurrence of dumping.
 711

  Therefore, the significance and probative 

value of these two factors for a likelihood determination in a sunset review will 

necessarily vary from case to case.
712

 

 

Similarly, the Appellate Body has concluded that while investigating 

authorities are not required to examine all the factors listed in Article 3 of the ADA 

during sunset reviews, certain of the analyses mandated by Article 3 may be 

probative, or possibly even required in a sunset review to arrive at a “reasoned 

conclusion”.  Factors such as the volume, price effects, and the impact on the 

domestic industry of dumped imports, taking into account the conditions of 

competition, may be relevant to varying degrees in a given likelihood-of-injury 

determination.  Moreover, authorities may also consider other factors contained in 

Article 3 when making a likelihood-of-injury determination.  According to the 

Appellate Body, the necessity of considering such factors is imposed by the 

requirement in Article 11.3 that “a likelihood-of-injury determination rest on a 

                                                 
707

 Appellate Body Report, United States – Sunset Reviews of Anti-Dumping Measures on Oil Country 

Tubular Goods from Argentina, WT/DS268/AB/R, adopted 17 December 2004, DSR 2004:VII, 3257, 

paras. 281-283;  see also Appellate Body Report, United States – Sunset Review of Anti-Dumping 

Duties on Corrosion-Resistant Carbon Steel Flat Products from Japan, WT/DS244/AB/R, adopted 9 

January 2004, DSR 2004:I, 3, para. 123;  see also Panel Report, United States – Sunset Review of Anti-

Dumping Duties on Corrosion-Resistant Carbon Steel Flat Products from Japan, WT/DS244/R, 

adopted 9 January 2004, as modified by Appellate Body Report, WTDS244/AB/R, DSR 2004:I, 85, 

para. 7.166. 
708

 Panel Report, United States – Sunset Review of Anti-Dumping Duties on Corrosion-Resistant 

Carbon Steel Flat Products from Japan, WT/DS244/R, adopted 9 January 2004, as modified by 

Appellate Body Report, WTDS244/AB/R, DSR 2004:I, 85, para. 7.166. 
709

 Id. at para. 7.180. 
710

 Appellate Body Report, United States – Sunset Review of Anti-Dumping Duties on Corrosion-

Resistant Carbon Steel Flat Products from Japan, WT/DS244/AB/R, adopted 9 January 2004, DSR 

2004:I, 3, para. 175. 
711

 Id. at para. 124. 
712

 Id. at para. 176, where the Appellate Body concluded that in making an inference that dumping is 

likely to continue or recur, the following information may constitute relevant evidence:  (i) the degree 

to which import volumes or dumping margins have decreased;  (ii) whether the historical data is recent 

or not; (iii) trends in data over time.  The Appellate Body added that “it is possible that in a particular 

case one of these factors may support an inference of likely future dumping, while the other factor 

supports a contrary inference”. 
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‘sufficient factual basis’ that allows the agency to draw ‘reasoned and adequate 

conclusions’”.
713

 

 

On several instances, a “reasonableness” standard has been adopted to 

evaluate whether the authorities’ decisions during sunset reviews are sufficiently 

supported by an objective analysis of the evidence.  In US – Corrosion-Resistant Steel 

Sunset Review for example, the panel took the view that a likelihood-of-dumping 

decision under Article 11.3 of the ADA must be supported by “evidence which a 

reasonable mind would consider relevant to establishing the existence of dumping 

since the imposition of the order”.
714

  The Appellate Body also took that approach in 

the same case,
715

 and on several other instances.
716

 

 

In sum, under Article 11.3 of the ADA, the nature and extent of the evidence 

required in order to prove likelihood of continuation or recurrence of dumping and 

injury if the duty expires, will vary with the facts and circumstances of each case.
717

 

 

In my view, the flexibility of the evidentiary parameters authorities must 

follow during sunset reviews will often amount to the application of more lenient 

evidentiary standards during this type of assessments vis-à-vis original investigations.  

The question arises then, to what extent the evidentiary standards during original 

analyses and sunset reviews should be different. 

 

The whole purpose of the dumping and injury original analyses is to determine 

whether the requirements that make an AD measure necessary to counteract injurious 

dumping are present in a given case.  In other words, to determine whether dumping 

measures are justified.  Why should then a review under Article 11.3, that has as its 

objective assessing whether such measures should be maintained or revoked, obey 

lower evidentiary standards?  It is worth asking how different in nature an original 

investigation and a sunset review really are.  AD measures, as exceptions to free 

trade, should only be imposed when a legitimate interest is threatened.  An AD 

investigation and a sunset review are both mechanisms to ensure that such legitimate 

interest exists and is at risk.  Why should we then require a higher evidentiary 

                                                 
713

 Appellate Body Report, United States – Sunset Reviews of Anti-Dumping Measures on Oil Country 

Tubular Goods from Argentina, WT/DS268/AB/R, adopted 17 December 2004, DSR 2004:VII, 3257, 

para. 284. 
714

 Panel Report, United States – Sunset Review of Anti-Dumping Duties on Corrosion-Resistant 

Carbon Steel Flat Products from Japan, WT/DS244/R, adopted 9 January 2004, as modified by 

Appellate Body Report, WTDS244/AB/R, DSR 2004:I, 85, para. 7.180. 
715

 Appellate Body Report, United States – Sunset Review of Anti-Dumping Duties on Corrosion-

Resistant Carbon Steel Flat Products from Japan, WT/DS244/AB/R, adopted 9 January 2004, DSR 

2004:I, 3, para. 110, where the Appellate Body defined the term “likely” as “[h]aving an appearance of 

truth or fact; that looks as if it would happen, be realized, or prove to be what is alleged or suggested; 

probable; to be reasonably expected”. 
716

 Id. at para. 180, where the Appellate Body concluded that an “investigating authority must arrive at a 

reasoned determination resting on a sufficient factual basis” (emphasis added); see also Appellate Body 

Report, United States – Anti-Dumping Measures on Oil Country Tubular Goods (OCTG) from Mexico, 

WT/DS282/AB/R, adopted 28 November 2005, DSR 2005:XX, 10127, para. 123, where the Appellate 

Body clarified that “determinations under Article 11.3 must rest on a ‘sufficient factual basis’ that 

allows the investigating authority to draw ‘reasoned and adequate conclusions’” (emphasis added). 
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 Appellate Body Report, United States – Anti-Dumping Measures on Oil Country Tubular Goods 

(OCTG) from Mexico, WT/DS282/AB/R, adopted 28 November 2005, DSR 2005:XX, 10127, para. 

123.   
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standard when the measure is first imposed, but not when it is confirmed?  Especially 

when the factual elements that justify the imposition of an AD measure are the same 

than those which validate the continuation of it. 

 

It seems to me that the approach taken by the Appellate Body and several 

panels in relation to the evidentiary requirements authorities are subject to during 

sunset reviews is based on pragmatic reasons, i.e. it would be too burdensome and 

complex to require an entirely new investigation to support an Article 11.3 decision.   

 

This pragmatic reason may not find full support in legal reasoning.  This does 

not necessarily mean, however, that the jurisprudence on this subject has opened the 

door for abuses.  This pragmatic approach encourages investigating authorities to rely 

on their previous evaluations made during the original investigations or past reviews.  

There are certain controls that prevent capricious decisions under Article 11.3.  First, 

it has been established that reliance on previous determinations are only valid under 

Article 11.3 if those determinations comply with Articles 2 and 3 of the ADA.  

Second, “reasonable-mind” standard used in the past may also serve as a control 

mechanism to examine the reasonableness of the authorities’ decisions during sunset 

reviews. 

 

II.8.2.6.1.  Absence of a de minimis Requirement in Sunset Reviews 

 

As indicated in a previous subsection, Article 5.8 of the ADA mandates that an AD 

investigation must be terminated as soon as authorities determine that the margin of 

dumping is de minimis, i.e. less than 2% of the export price. 

 

Article 11.3 of the ADA, however, does not contain such a requirement.  Does 

that mean that even if the authorities determine that, at the moment of the sunset 

review, the margin of dumping is equivalent or less than de minimis they should 

nevertheless decide to continue with the application of AD duties for another five 

years?  The answer to this question seems to be “yes”.  In US – Corrosion-Resistant 

Steel Sunset Review the panel considered that the fact that there are express cross-

references in paragraphs 4 and 5 of Article 11 to other provisions of the ADA is a 

clear indication that when the drafters intended to have certain provisions in a given 

article of the ADA also apply in different contexts, they did so in a clear manner.  

Consequently, following a similar decision of the Appellate Body in US – Carbon 

Steel concerning the application of Article 21.3 of the SCM Agreement
718

, that panel 

came to the conclusion that the absence of a cross-reference to Article 5.8 in Article 

11.3, along with the lack of any contextual indication to the contrary, indicates that 

the drafters did not intend to make the de minimis standard applicable to sunset 

reviews.
719
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 Appellate Body Report, United States – Countervailing Duties on Certain Corrosion-Resistant 

Carbon Steel Flat Products from Germany, WT/DS213/AB/R and Corr.1, adopted 19 December 2002, 

DSR 2002:IX, 3779, para. 69, where the Appellate Body stated that “[i]n the light of the many express 

cross-references made in the SCM Agreement, we attach significance to the absence of any textual link 

between Article 21.3 reviews and the de minimis standard set forth in Article 11.9”. 
719

 Panel Report, United States – Sunset Review of Anti-Dumping Duties on Corrosion-Resistant 

Carbon Steel Flat Products from Japan, WT/DS244/R, adopted 9 January 2004, as modified by 

Appellate Body Report, WTDS244/AB/R, DSR 2004:I, 85, para. 7.71. 
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II.8.2.6.2.  Full Opportunity for Defence  

 

Although, as indicated above, the rules applicable to sunset reviews may not be 

identical in all respects to those applicable to original investigations, it has been 

concluded by the Appellate Body that the drafters of the ADA intended a sunset 

review to include both full opportunity for all interested parties to defend their 

interests, and the right to receive notice of the process and reasons for the final 

determination.
720

 

 

However, the Appellate Body has also concluded that Article 11.3 does not 

oblige investigating authorities in a sunset review to make company-specific 

likelihood determinations or to determine that the expiry of the duty would be likely 

to lead to dumping by each known exporter or producer concerned.
721

  It is 

interesting, therefore, to wonder whether the absence of a requirement to make 

individual assessments during sunset reviews negatively affects the exporters’ or the 

producers’ right to defend their cases. 

 

For instance, would the rule applicable during original investigations 

according to which authorities must determine individual margins of dumping for any 

exporter or producer who was not initially selected to be individually examined, if 

that exporter or producer submits the necessary information in time to be considered 

during the investigation, apply during sunset reviews (Article 6.10 of the ADA)?  

Arguably it would by virtue of Article 11.4 which establishes that “the provisions of 

Article 6 regarding evidence and procedure shall apply to any review carried out 

under […] Article 11”. 

 

Following the Appellate Body reasoning, it seems that the answer to this 

question is that it does not.  In my view it is unclear whether that would amount to a 

diminution of the exporters’ or producers’ opportunity to fully defend their cases. 

 

II.9.  ANTI-CIRCUMVENTION OF AD DUTIES MEASURES 

 

Under the ADA, Members are allowed to adopt measures to prevent the 

circumvention of AD duties.
722

  Such measures are not controlled by the ADA.  Thus, 

Members are free to choose those measures they consider most appropriate.  The only 

limits to this regulatory freedom, from the GATT/WTO perspective, are those 

imposed by the other disciplines of the GATT 1994 and the Covered Agreements, 

including the ADA. 
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 Appellate Body Report, United States – Sunset Review of Anti-Dumping Duties on Corrosion-

Resistant Carbon Steel Flat Products from Japan, WT/DS244/AB/R, adopted 9 January 2004, DSR 

2004:I, 3, para. 112. 
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 Id. at paras. 149-156. 
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 It is not unfeasible that exporters or producers who are subject to AD duties, may try to devise 

methods of circumventing this burden.  Some examples of actions that exporters or producers may take 

in order to circumvent AD duties are: (i) to change the characteristics of the product subject to an AD 

duty; and (ii) to move part of its assembly or manufacturing operations to another country, see PETER 

VAN DEN BOSSCHE, THE LAW AND POLICY OF THE WORLD TRADE ORGANIZATION, TEXT, CASES AND 

MATERIALS 548 (2005). 
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II.10.  SPECIAL AND DIFFERENTIAL TREATMENT FOR DEVELOPING-COUNTRY 

MEMBERS 

 

As in the case of other Covered Agreements, the ADA contains SDT provisions aim 

at taking account of the special needs of developing country Members and easing the 

burden of adhering to the set of obligations contained in the ADA.  Such provisions 

are contained in Article 15 of the ADA: 

 
Article 15 

Developing Country Members 

 It is recognized that special regard must be given by 

developed country Members to the special situation of developing 

country Members when considering the application of anti-

dumping measures under this Agreement.  Possibilities of 

constructive remedies provided for by this Agreement shall be 

explored before applying anti-dumping duties where they would 

affect the essential interests of developing country Members. 

 

II.10.1.  THE GENERAL OBLIGATION 

 

Article 15 establishes a general obligation binding exclusively on developed-country 

Members.  This obligation consists of taking into account in a unique, exceptional or 

differential manner, the particular situation of developing-country Members.  

According to Article 15 own terms, this obligation arises at a particular point in the 

AD proceedings, i.e. at the moment of considering the application of definitive AD 

measures.
723

  This is confirmed in the second part of this provision by the use of the 

expression “before applying anti-dumping duties”, which has been interpreted as 

meaning before the application of definitive AD measures.
724

  Thus, Article 15 does 

not require developed-country Members to consider the special circumstances of their 

developing partners before or after that particular point in the proceedings.  However, 

it does not forbid it either.
725

 

                                                 
723

 Nothing prevents, of course, developed Members to consider the particular circumstances of 

developing countries at other stages of the proceedings.  Article 15 simply requires that such 

consideration take place, at least, at this point in the proceedings. 
724

 Panel Report, European Communities – Anti-Dumping Duties on Imports of Cotton-Type Bed Linen 

from India, WT/DS141/R, adopted 12 March 2001, as modified by Appellate Body Report 

WT/DS141/AB/R, DSR 2001:VI, 2077, para. 6.231.  The panel added that they found “no instance in 

the Agreement where the term ‘anti-dumping duties’ [was] used in a context in which it [could] 

reasonably be understood to refer to provisional measures”, id.  
725

 Id. para. 6.232.  In order to substantiate its conclusion that the obligation in Article 15 applies before 

the application of definitive AD measures, but not before the application of provisional measures, the 

panel explained that unlike a provisional duty or security, which must, be refunded or released in the 

event the final dumping margin is lower than the preliminarily calculated margin, that as the panel 

itself noticed, is frequently the case, a provisional price undertaking could not be retroactively revised.  

Thus, the panel considered that “an interpretation of Article 15 which could, in some cases, have 

negative effects on the very parties it is intended to benefit, producers and exporters in developing 

countries, [could be] required”, id.  Although I agree with the conclusion of the panel in this case, in 

my view, its reasoning is not entirely convincing.  Under an alternative interpretation of Article 15, the 

application of a price undertaking would not be “required”; but rather simply permitted.  Article 15 

simply requires that the potential application of such undertaking be “explored”.  In my opinion, no one 

is in a better position than the exporter himself to decide what alternative better serves his interests.  

Thus, construing Article 15 of the ADA as requiring that developed Members explore, for instance, an 
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II.10.2.  THE SPECIFIC OBLIGATION 

 

 “Giving special consideration” to the particular needs of developing-country 

Members is a rather vague obligation.  Thus, the content of this duty is, to a limited 

extent, clarified by the second component of Article 15.  The second sentence of this 

provision suggests that Members comply with their obligation to consider the special 

circumstances of developing Members, if before applying AD duties that would affect 

the latters’ essential interests, they “explore” the possibilities of applying 

“constructive remedies” accepted by the ADA.  Thus, two key concepts in the 

interpretation of this provision are precisely those of “exploring” and of “constructive 

remedies”. 

 

However, before addressing these concepts, it is worth mentioning that 

nothing in the language of Article 15 seems to limit the application of the general 

obligation contained in the first part of this provision, to the specific instance 

described by the second sentence of Article 15.  In other words, it is arguable that 

developed Members may comply with their obligation to give special regard to the 

special situation of developing-country Members by means other than exploring the 

possibility of applying constructive remedies.
726

 

 

II.10.3.  THE OBLIGATION TO “EXPLORE” CONSTRUCTIVE REMEDIES 

 

It has been observed than an obligation to explore the possibility of applying 

constructive remedies does not imply any particular outcome.  This means that such 

exploration “may conclude that no possibilities exist, or that no constructive remedies 

are possible, in the particular circumstances of a given case”.
727

  However, this does 

not mean that investigating authorities may assume a purely passive or contemplative 

attitude regarding this issue.  As the panel in EC – Bed Linen recognized, “[p]ure 

passivity is not sufficient […] to satisfy the obligation to ‘explore’ possibilities of 

constructive remedies, particularly where the possibility of an undertaking has already 

been broached by the developing country concerned”.
728

  Hence, Article 15 of the 

ADA “impose an obligation to actively consider, with an open mind, the possibility of 

[constructive] remed[ies] prior to imposition of an [AD] measure that would affect the 

essential interests of a developing country” (emphasis added).
729

 

 

 

 

 

                                                                                                                                            
offer of a price undertaking based on a preliminary AD determination would not necessarily constitute 

an interpretation that goes against the interests of developing-country Members or their exporters. 
726

 One example would be introducing flexibilities in the implementation of the AD investigation 

procedures.  
727

 Panel Report, European Communities – Anti-Dumping Duties on Imports of Cotton-Type Bed Linen 

from India, WT/DS141/R, adopted 12 March 2001, as modified by Appellate Body Report 

WT/DS141/AB/R, DSR 2001:VI, 2077, para. 6.233. 
728

 Id. at para. 6.238.  Thus, in EC – Bed Linen for instance, it was considered that the “failure of the 

European Communities to respond in some fashion other than bare rejection, particularly once the 

desire to offer undertakings had been communicated to it, constituted a failure to ‘explore possibilities 

of constructive remedies’”, id. 
729

 Id. at para. 6.233. 
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II.10.4.  “CONSTRUCTIVE REMEDIES” 

 

Article 15 does not define the terms “constructive remedy”.  Nor does it provide a list 

of examples of what may constitute a “constructive remedy”.  This provision, 

however, establish that such remedies must be the ones provided for by the ADA.  

Based on this parameter, in the past, it has been considered that the imposition of a 

lesser duty, or a price undertaking would constitute “constructive remedies” within 

the meaning of Article 15.
730

 

 

II.11.  JUDICIAL REVIEW 

 

The actions taken by domestic AD authorities should be susceptible of being 

reviewed by an independent judicial body.  For this reason, Article 13 of the ADA 

mandates the creation of judicial, arbitral or administrative tribunals or procedures for 

the purpose, inter alia, of promptly reviewing the actions of domestic AD 

authorities.
731

 

 

In addition, AD measures may be reviewed by a panel, and eventually by the 

Appellate Body, within the framework of the WTO dispute settlement system.  Such 

proceedings are controlled by the provisions of the DSU and the special provisions on 

the settlement of disputes contained in the ADA.  As explained in the following 

subsection, these provisions do not substitute those of the DSU, but rather supplement 

them by further specifying the scope and boundaries of the panels’ powers of review 

in AD disputes. 

 

II.12.  THE PANELS’ POWERS OF REVIEW IN AD DISPUTES 

 

II.12.1.  GENERAL FRAMEWORK 

 

Article 11 of the DSU establishes: 
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 Id. at para. 6.229.  The panel based its decision on the fact that the imposition of AD duties, either in 

the full amount of the dumping margin, or desirably, in a lesser amount, or the acceptance of price 

undertakings were the type of remedies provided for by the ADA as a means of resolving an AD 

investigation resulting in a final affirmative determination of dumping, injury, and causal link id.  

Furthermore, the panel rejected India’s suggestion that a “constructive remedy” could be a decision not 

to impose AD at all.  The panel observed that “a decision not to impose an AD duty, while clearly 

within the authority of a Member under Article 9.1 of the AD Agreement, is not a remedy of any type, 

constructive or otherwise” (footnote omitted), id. at 6.228.  The panel in that case declined, however, to 

make any conclusions in the abstract as to what other actions might, in addition, be considered 

“constructive remedies” under Article 15, id at 6.229. 
731

 Article 13 of the ADA sets forth: 

Article 13 

Judicial Review 

 Each Member whose national legislation contains provisions on 

anti-dumping measures shall maintain judicial, arbitral or administrative tribunals 

or procedures for the purpose, inter alia, of the prompt review of administrative 

actions relating to final determinations and reviews of determinations within the 

meaning of Article 11.  Such tribunals or procedures shall be independent of the 

authorities responsible for the determination or review in question. 
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Article 11 

Function of Panels 

The function of panels is to assist the DSB in discharging its 

responsibilities under this Understanding and the covered 

agreements.  Accordingly, a panel should make an objective 

assessment of the matter before it, including an objective 

assessment of the facts of the case and the applicability of and 

conformity with the relevant covered agreements, and make such 

other findings as will assist the DSB in making the 

recommendations or in giving the rulings provided for in the 

covered agreements.  Panels should consult regularly with the 

parties to the dispute and give them adequate opportunity to 

develop a mutually satisfactory solution (emphasis added).  

 
As the Appellate Body has recognized, this provision requires panels to take account 

of the evidence put before them and forbids them to willfully disregard or distort such 

evidence.  It also prohibits panels from making affirmative findings that lack a basis in the 

evidence contained in the panel record.
732

 

 

As clearly established by Article 11, the panels’ mandate in any given dispute 

comprises two main categories of activities:  panels are, one on hand, the triers of the facts, 

and on the other hand, the interpreters of the legal provisions involved in a dispute.  While the 

legal analysis developed by the panels may be later scrutinized during an appeal, the 

Appellate Body does not “interfere lightly” with the exercise of the panel’s discretion to 

establish the facts in a case.
733

 This has been confirmed in disputes involving the ADA.
734

  

The panel’s double mandate is restated and further explained in Articles 17.6(i)-(ii) of the 

ADA, in relation to disputes concerning the application of the ADA. 

 

II.12.2.  SPECIFIC PROVISIONS IN THE ADA CONCERNING THE PANELS’ REVISION 

POWERS AND DUTIES 

 

As mentioned above, the ADA contains its own dispute settlement provisions.  

Although more elaborated, they are compatible with those of the DSU.
735

  In 
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 Appellate Body Report, European Communities – Anti-Dumping Duties on Imports of Cotton-Type 

Bed Linen from India – Recourse to Article 21.5 of the DSU by India, WT/DS141/AB/RW, adopted 24 

April 2003, DSR 2003:III, 965, para. 142. 
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 The Appellate Body has established in numerous occasions that provided that panels’ actions 

remain within the parameters of Article 11 of the DSU, “it is generally within the discretion of the 

Panel to decide which evidence it chooses to utilize in making findings”, and that it “will not interfere 

lightly with a panel’s exercise of its discretion”, see Appellate Body Report, European Communities – 

Anti-Dumping Duties on Imports of Cotton-Type Bed Linen from India – Recourse to Article 21.5 of 
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Panel Report, United States – Definitive Safeguard Measures on Imports of Wheat Gluten from the 
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WT/DS166/AB/R, DSR 2001:III, 779, para. 151;  see also Appellate Body Report, EC Measures 

Concerning Meat and Meat Products (Hormones), WT/DS26/AB/R, WT/DS48/AB/R, adopted 

13 February 1998, DSR 1998:I, 135, para. 135. 
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 In EC – Bed Linen, the Appellate Body clarified that “as under Article 11 of the DSU, [they] ‘will 

not interfere lightly with [a] panel’s exercise of its discretion’ under Article 17.6(i) of the [ADA]”, see 

Appellate Body Report, European Communities – Anti-Dumping Duties on Imports of Cotton-Type 

Bed Linen from India – Recourse to Article 21.5 of the DSU by India, WT/DS141/AB/RW, adopted 24 

April 2003, DSR 2003:III, 965, para. 169. 
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 See Appellate Body Report, United States – Anti-Dumping Measures on Certain Hot-Rolled Steel 

Products from Japan, WT/DS184/AB/R, adopted 23 August 2001, DSR 2001:X, 4697, para. 55, where 

the Appellate Body established that they “saw no ‘conflict’ between Article 17.6(i) of the [ADA] and 
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particular, Articles 17.5 and 17.6 describe the panels’ powers to review the 

establishment and evaluation of facts by the investigating authorities, and the conformity 

of their actions with the ADA.  Articles 17.5 and 17.6 also impose limiting obligations 

for the exercise of those powers. 736   Indirectly, these provisions also define when 

investigating authorities can be considered to have acted inconsistently with the ADA.
737

 

 

Article 17.5 of the ADA establishes: 

 
Article 17 

Consultation and Dispute Settlement 

17.5 The DSB shall, at the request of the complaining party, 

establish a panel to examine the matter based upon:  

(i) a written statement of the Member making the request 

indicating how a benefit accruing to it, directly or indirectly, under 

this Agreement has been nullified or impaired, or that the achieving 

of the objectives of the Agreement is being impeded, and 

(ii) the facts made available in conformity with appropriate 

domestic procedures to the authorities of the importing Member 

(emphasis added). 

 
By virtue of Article 17.5(ii), panels must limit their examination to the facts before 

the investigating authority.
738

  Therefore, panels are forbidden to review new evidence or, in 

general, facts that were not analyzed by the domestic authorities.  Additionally, this provision 

also ensures that the panels will be able to review all the evidence on the record, even that 

contained in confidential documents, as long as it was made available to the investigating 

authority.
739

 

 

In turn, Article 17.6 indicates: 

 
17.6 In examining the matter referred to in paragraph 5: 

(i) in its assessment of the facts of the matter, the panel shall 

determine whether the authorities' establishment of the facts was 

proper and whether their evaluation of those facts was unbiased 

and objective.  If the establishment of the facts was proper and the 

                                                                                                                                            
Article 11 of the DSU”; see also Appellate Body Report, European Communities – Anti-Dumping 

Duties on Imports of Cotton-Type Bed Linen from India – Recourse to Article 21.5 of the DSU by 

India, WT/DS141/AB/RW, adopted 24 April 2003, DSR 2003:III, 965, para. 164, where the Appellate 

Body concluded that Article 11 of the DSU and Article 17.6 of the ADA “complement each other”. 
736

 Appellate Body Report, Thailand – Anti-Dumping Duties on Angles, Shapes and Sections of Iron or 

Non-Alloy Steel and H-Beams from Poland, WT/DS122/AB/R, adopted 5 April 2001, DSR 2001:VII, 

2701, para. 114. 
737

 Appellate Body Report, European Communities – Anti-Dumping Duties on Imports of Cotton-Type 

Bed Linen from India – Recourse to Article 21.5 of the DSU by India, WT/DS141/AB/RW, adopted 24 

April 2003, DSR 2003:III, 965, para. 163. 
738

 Panel Report, Guatemala – Definitive Anti-Dumping Measures on Grey Portland Cement from 

Mexico, WT/DS156/R, adopted 17 November 2000, DSR 2000:XI, 5295, para. 8.19. 
739

 The Appellate Body in Thailand – H-Beams concluded that “[t]he wording of Article 17.5 does not 

specifically exclude from panel examination facts made available to domestic authorities, but not 

disclosed or discernible to interested parties”.  Thus, the Appellate Body concluded that “a panel must 

examine the facts before it, whether in confidential documents or non-confidential documents”, see 

Appellate Body Report, Thailand – Anti-Dumping Duties on Angles, Shapes and Sections of Iron or 

Non-Alloy Steel and H-Beams from Poland, WT/DS122/AB/R, adopted 5 April 2001, DSR 2001:VII, 

2701, para. 115. 
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evaluation was unbiased and objective, even though the panel 

might have reached a different conclusion, the evaluation shall not 

be overturned; 

(ii) the panel shall interpret the relevant provisions of the 

Agreement in accordance with customary rules of interpretation of 

public international law.  Where the panel finds that a relevant 

provision of the Agreement admits of more than one permissible 

interpretation, the panel shall find the authorities' measure to be in 

conformity with the Agreement if it rests upon one of those 

permissible interpretations. 

 

Clearly, Article 17.6(i) restates the role of the panels as the triers of the facts, 

while Article 17.6(ii) refers to the characteristics of the panels’ legal analysis in AD 

disputes. 

 
The first sentence of Article 17.6(i) in particular, requires panels to determine 

whether the authorities’ “establishment of the facts” was “proper”. According to the 

Appellate Body, the ordinary meaning of “establishment” suggests an action to “place 

beyond dispute; ascertain, demonstrate, prove”; whereas the ordinary meaning of 

“proper” suggests “accurate” or “correct”.740  In other words, panels must assess whether 
an unbiased and objective investigating authority evaluating the evidence before it at the time 

of the investigation, could properly have made the determinations made by the investigating 

authorities of the respondent.
741

   

 

At the same time, the second sentence of Article 17.6(i) establishes a limit to 

the panels’ powers of review.  Indeed, according to this sentence, panels must defer to 

the establishment of the facts made by the investigating authorities, even if they 

disagree with their factual conclusions, as long as they consider that such 

establishment of the facts was proper and that the evaluation was unbiased and 

objective.  Thus, the second sentence of Article 17.6(i) confirms that when 

discharging their duties as the triers of the facts, panels in AD disputes should not 

engage in entirely de novo reviews.
742 

 As clarified by the Appellate Body, the aim of 

Article 17.6(i) is to prevent a panel from “secondguessing” a determination of a national 

authority when the establishment of the facts was proper and the evaluation of those facts 

was unbiased and objective.743 

                                                 
740

 Id.  Unfortunately, the Appellate Body did not clarify the meaning of the terms “unbiased” and 

“objective”. 
741

 Panel Report, Guatemala – Definitive Anti-Dumping Measures on Grey Portland Cement from 

Mexico, WT/DS156/R, adopted 17 November 2000, DSR 2000:XI, 5295, para. 8.19. 
742

 Appellate Body Report, Mexico – Corn Syrup (Article 21.5 – US), para. 84; see also Appellate Body 

Report, European Communities – Anti-Dumping Duties on Imports of Cotton-Type Bed Linen from 

India – Recourse to Article 21.5 of the DSU by India, WT/DS141/AB/RW, adopted 24 April 2003, 

DSR 2003:III, 965, para. 169;  see also Appellate Body Report, Mexico – Anti-Dumping Investigation 

of High Fructose Corn Syrup (HFCS) from the United States – Recourse to Article 21.5 of the DSU by 

the United States, WT/DS132/AB/RW, adopted 21 November 2001, DSR 2001:XIII, 6675, para. 84, 

where the Appellate Body concluded that Article 17.5 and 17.6 “do not authorize panels to engage in a 

new and independent fact-finding exercise”;  see also Panel Report, Egypt – Definitive Anti-Dumping 

Measures on Steel Rebar from Turkey, WT/DS211/R, adopted 1 October 2002, DSR 2002:VII, 2667, 

para. 7.126, where the panel acknowledged that “[they] were precluded from basing [their] findings on 

[their] own de novo review of the record evidence”. 
743

 Appellate Body Report, Thailand – Anti-Dumping Duties on Angles, Shapes and Sections of Iron or 

Non-Alloy Steel and H-Beams from Poland, WT/DS122/AB/R, adopted 5 April 2001, DSR 2001:VII, 

2701, para. 117. 
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Article 17.6(ii) also establishes the scope and limits of the panel’s revision 

powers, but specifically in relation to the their role as interpreters of the relevant 

provisions of the ADA.  These powers and constraints apply cumulatively with those 

of Article 17.6(i).744  The basic rule contained in Article 17.6(ii) essentially is that the 

panels must interpret the provisions of the ADA in accordance with customary rules 

of interpretation of public international law, which are essentially codified in the 

VCLT.  These powers, as those relating to the panels’ fact-finding activities, are also 

limited.  The second sentence of this provision stipulates that the panels must refrain 

from making a finding of inconsistency with the ADA if two conditions are met:  (i) 

the panel finds that the relevant provision of the ADA admits of more than one 

“permissible interpretation”; and (ii) the measure in question rests upon one of those 

permissible interpretations. 

 

In other words, if the panels find that under a reasonable or acceptable 

interpretation of the ADA the actions of the authority are consistent with the ADA, 

the panels must take that interpretation as valid, even if they would have adopted a 

different interpretation of the provision in question.
745

  The key concept in this 

provision is, therefore, “permissible interpretation” and the evident question is: how 

can we distinguish between a situation where there are two competing interpretations 

and a case of multiple equally acceptable interpretations?  It is expectable that the 

respondent in a dispute, as the proponent of a certain interpretation of the ADA under 

which its actions are legal, will maintain that such interpretation is permissible. 

 

There are no clear parameters to define what or when a certain interpretation 

should be considered “permissible”.  Such a determination seems to be left for the 

panels and Appellate Body to make on a case-by-case basis.  In the past, the Appellate 

Body has deferred to the panels’ consideration of whether certain interpretation is 

permissible or not.
746

  In addition, the Appellate Body has also clarified that there are 

certain provisions of the ADA that admit only one interpretation.  For instance, the 

requirement of making the determination of injury under Article 3 of the ADA, on the 

                                                 
744

 Appellate Body Report, Mexico – Anti-Dumping Investigation of High Fructose Corn Syrup 

(HFCS) from the United States – Recourse to Article 21.5 of the DSU by the United States, 

WT/DS132/AB/RW, adopted 21 November 2001, DSR 2001:XIII, 6675, 130. 
745

 E.g. Panel Report, European Communities – Anti-Dumping Duties on Imports of Cotton-Type Bed 

Linen from India, WT/DS141/R, adopted 12 March 2001, as modified by Appellate Body Report 

WT/DS141/AB/R, DSR 2001:VI, 2077, para. 6.135, where the panel found: “[i]f we were to conclude 

that the term ‘dumped imports’ may be understood to comprise the volume of imports of the product in 

question from the country for which an affirmative determination of dumping has been made then we 

must, under the standard of review set forth in Article 17.6(ii), find in favor of the European 

Communities on this issue”. 
746

 Appellate Body Report, European Communities – Anti-Dumping Duties on Imports of Cotton-Type 

Bed Linen from India, WT/DS141/AB/R, adopted 12 March 2001, DSR 2001:V, 2049, para. 65, where 

the Appellate Body concluded that “[i]t appear[ed] clear […] from the emphatic and unqualified nature 

of [the panel’s] finding of inconsistency that the Panel did not view the interpretation given by the 

European Communities of Article 2.4.2 of the Anti-Dumping Agreement as a "permissible 

interpretation";  see also Appellate Body Report, Mexico – Anti-Dumping Investigation of High 

Fructose Corn Syrup (HFCS) from the United States – Recourse to Article 21.5 of the DSU by the 

United States, WT/DS132/AB/RW, adopted 21 November 2001, DSR 2001:XIII, 6675, para. 131, 

where the Appellate Body assessed whether the panel had rejected a permissible interpretation.  In that 

case, the Appellate Body concluded that the panel had not considered that a different interpretation was 

permissible and that it had simply contemplated the possibility of a different outcome, should the facts 

of the case had been different. 
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basis of “positive evidence”, and involving an “objective examination”, has been 

identified as an unambiguous obligation that does not admit more than one permissible 

interpretation within the meaning of the second sentence of Article 17.6(ii).747 

 

 

                                                 
747

 Appellate Body Report, European Communities – Anti-Dumping Duties on Imports of Cotton-Type 

Bed Linen from India – Recourse to Article 21.5 of the DSU by India, WT/DS141/AB/RW, adopted 24 

April 2003, DSR 2003:III, 965, para. 118. 
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PART III.  MEXICO’S AD SYSTEM 

 

As mentioned in the introductory section and Part I of this thesis, Mexico’s rules 

disciplining the initiation and excecution of AD investigations and the imposition of 

AD duties (called “compensatory duties” under Mexican legislation) are primarily 

contained in the FTA (Ley de Comercio Exterior) and the RFTA (Reglamento de Ley 

de Comercio Exterior).  Article 1 of the FTA clearly indicates that one of its 

objectives is to provide the domestic industry with a defense mechanism against 

unfair practices of international trade.
748

  The same objective is restated in the RFTA 

as well.
749

 

 

The FTA is a federal law, thus it is applicable throughout the entire country
750

 

and only the Constitution is considered hierarchically above it.
751

  The Constitution 

grants exclusive powers to the Federal Congress to tax and to impose duties on 

imports and exports coming to and from the Mexican territory.
752

  These powers may 

only be delegated by the Federal Congress to the Federal Executive branch.  Thus, 

being a form of international trade regulation and, therefore, within the exclusive 

competence of the Federation, AD laws and regulations may not be adopted by local 

governments.  This is confirmed by the FTA itself.
753

 

 

As further detailed below, according to Article 2 of the FTA, the application 

of the FTA and its regulations falls within the purview of competences of the Ministry 

of Economy in Mexico (Secretaría de Economía).
754

 

 

                                                 
748

 Article 1 of the FTA establishes: 

The objective of this Act is to regulate and promote foreign trade, increase the 

competitiveness of the national economy, promote the efficient use of 

productive resources of the country, to properly integrate the Mexican and the 

international economies, to defend the production capacity against unfair 

international trade practices and to help raise the welfare of the population. 
749

 The Fifth Paragraph of the Preamble of the RFTA identifies, as one of the reasons behind their 

adoption, the need: 

[…]  to develop and specify those aspects of the FTA on regulatory measures 

and non-tariff restrictions, procedures on unfair trade practices, safeguards, 

antidumping determinations and export promotion and the organization and 

functioning of the Commission of Foreign Trade and the Joint Commission 

for the Promotion of Exports […]. 
750

 See Article 2 of FTA. 
751

 Article 133 of the Constitution sets forth: 

This Constitution, the laws of the Federal Congress deriving from it, and all 

the treaties in accordance therewith, entered into by the President, with the 

approval of the Senate, shall be the supreme law of the Union. […] 
752

 Article 131 of the Constitution establishes: 

It is the prerogative of the Federation taxing goods that are imported or 

exported, or that pass in transit through the national territory and regulating at 

all times and even prohibiting, for reasons of security or police, the movement 

within the Republic of all kinds of goods, regardless of their origin […] 
753

 See Article 4, I, II of the FTA. 
754

 Article 2 of the FTA establishes: 

The provisions of this Act are mandatory and applicable throughout the 

Republic, subject to the provisions contained in the international treaties and 

conventions to which Mexico is a party. The application and interpretation of 

these provisions are, for administrative purposes, within the competence of the 

Federal Government through the Ministry of Economy. 
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Apart from the Constitution, the FTA and the RFTA, certain provisions 

contained in other laws in Mexico may also become relevant for the adoption of AD 

measures.  These laws include the Customs Act (Ley Aduanera)
755

;  the General 

Taxes on Imports and Exports Act (Ley de los Impuestos Generales de Importación y 

de Exportación)
756

;  the Federal Tax Code (Código Fiscal de la Federación)
757

; the 

Organizational Law of the Federal Court of Fiscal and Administrative Justice (Ley 

Orgánica del Tribunal Federal de Justicia Fiscal y Administrativa) and the Federal 

Law on Administrative Justice (Ley Federal de Procedimiento Contencioso 

Administrativo);
758

  the Federal Law on Transparency and Access to Public 

Government Information (Ley Federal de Transparencia y Acceso a la Información 

Pública Gubernamental)
759

;  the Law of Chambers and their Confederations (Ley de 

Cámaras y sus Confederaciones)
760

;  the Civil Code and the Trade Code (Código 

Civil and Código de Comercio).
761

 

 

III.1.  DEFINITION OF DUMPING 

 

The FTA does not use the term “dumping”.  Instead, it refers to “price discrimination” 

–which more properly describes one of the motivations behind the practice of 

dumping.  Indeed, Article 30 of the FTA defines “price discrimination” as the practice 

consisting of “the introduction of goods into the national territory at a price below its 

normal value”.  In addition, Article 28 of the FTA considers the practice known as 

“price discrimination” as an unfair trade practice, and therefore covered by the FTA, 

when it causes injury to the domestic industry producing similar or identical 

products.
762

 

 

III.2.  DETERMINATION OF DUMPING 

 

III.2.1.  NORMAL VALUE 

 

The FTA also defines “normal value” for the purposes of an AD investigation.  Under 

Mexican law, “normal value” means “the comparable price of an identical or similar 

merchandise destined for the domestic market of the country of origin in the ordinary 

course of trade”.
763

 

 

                                                 
755

 Regulating custom procedures. 
756

 Establishing tariffs on imports and exports. 
757

 Generally regulating the imposition of taxes and other duties. 
758

 Both laws are relevant during the quasi-judicial administrative review of AD measures. 
759

 Concerning the government’s duty to guarantee public access to governmental information. 
760

 Relevant in relation to the valid establishment and representation of trade unions and chambers. 
761

 In general establishing rules on civil and trade transactions. 
762

 Article 28 of the FTA establishes: 

Unfair trade practices consist of importing goods subsidized in the country of 

origin or the exporting country or goods sold at discriminatory prices, causing 

injury to a domestic industry of identical or similar goods within the meaning 

of Article 39 of this Act.  Individuals or companies who import goods under 

unfair trade practices will be required to pay a compensatory duty as provided 

by this Act. 
763

 See Article 31 of the FTA. 
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The prices used for the calculation of the normal value must be the prices 

actually paid or payable by the buyer, including price discounts, bonuses and 

reimbursements.
764

 

 

Moreover, the RFTA indicates that in general, the normal value must be 

calculated on the basis of the weighted averages observed during the investigation 

period.  That means that the prices used for the calculation of the normal value must 

be weighted according to the relative share held by each transaction in the total sales 

volume in the country of origin or the country of export to a third country.
765

 

 

III.2.1.1.  Absence of the Notion of “Like Product” 

 

Neither the FTA nor the RFTA uses the term “like product” in the definition of 

“dumping” or “normal value”.  Rather, they explicitly refer to “identical” or “similar” 

products.  These terms are defined in Article 37 of the RFTA as follows: 

 
I. Identical goods, products that are equal in all respects to the 

product under investigation, and 

II. Similar goods that although not alike in all respects, have like 

characteristics and composition, allowing them to perform the 

same functions and to be commercially interchangeable. 

 

III.2.1.2.  Destined for the “Domestic Market of the Country of Origin” 

 

The FTA definition of normal value refers to products destined for “the domestic 

market of the country of origin”, rather than to products “destined for consumption in 

the exporting country”, as the ADA does.  Notably, the definition in the FTA does not 

include the word “consumption”.  This omission, however, does not seam to have 

significant impact, as the expression “destined for the internal market” in Spanish 

(“que se destine al mercado interno”) seems to convey the idea of domestic 

consumption. 

 

As to the use of the terms “country of origin” instead of “exporting country”, 

Article 34 of the FTA clarifies that when goods are imported from an intermediate 

country, and not directly from the country of origin, the normal value shall be the 

comparable price of identical or similar goods in the exporting country.  However, if 

the goods in question only transit, are not produced in the country of export, or there 

is no comparable price in the country of export, the normal value must be determined 

based on the market price of the country of origin.
766

 

                                                 
764

 See Article 51 of the RFTA. 
765

 See Article 40 of the RFTA. 
766

 Article 34 textually says: 

When goods are exported to Mexico from an intermediate country, and not 

directly from the country of origin, the normal value is the comparable price 

of identical or similar goods in the country of provenance. 

However, if the merchandise in question only transits, is not produced in the 

country of export or there is no comparable price in the country of export, the 

normal value must be determined based on the market price of the country of 

origin. 

In this provision the terms “intermediate country”, “country of provenance” and “country of export” 

seem to have the same meaning. 
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III.2.1.3.  In the “Ordinary Course of Trade” 

 

Article 32 of the FTA defines operations made “in the ordinary course of trade” 

(operaciones comerciales normales) as those operations that reflect market conditions 

in the country of origin and that have occurred routinely, or within a representative 

period, between independent buyers and sellers.
767

  It seems, thus, that under Mexican 

AD rules, the concept of the “ordinary course of trade” encompasses three factors: (i) 

the existence of market conditions;  (ii) the existence of certain regularity or pattern in 

the transactions;  and (iii) independence between buyer and seller. 

 

Mr Manuel Sánchez, a former UPCI official and a current WTO legal officer, 

informed me that in practice, the Mexican AD authorities do not automatically 

exclude transactions between related parties for the determination of the normal 

value.
768

  This view is supported as well by Ms Gisela Bolivar, also a former UPCI 

official.
769

  Thus, according to these former UPCI investigators, despite the apparently 

clear-cut text of Article 32 of the FTA, the Mexican investigating authority normally 

determines, on a case-by-case basis, whether such transactions are made out of the 

ordinary course of trade.  However, Mr Juan Manuel Álvarez a current UPCI official 

asserts that in principle, when the parties are related the transactions involving them 

are excluded.
770

 

 

III.2.1.3.1.  The “below-cost” exception 

 

The FTA allows investigating authorities to exclude transactions made below-cost 

when they determine that such sales resulted in “sustained losses”.
771

  The FTA 

considers that sales reflect sustained losses, in other words that they are made below-

cost, when the sale prices do not cover the production and general costs incurred in 

the ordinary course of trade within a reasonable period of time.
772

 

 

This does not mean, however, that the Mexican authorities may simply 

disregard sales information on the basis that it reflects below-cost transactions without 

any kind of considerations or explanations.  When excluding below-cost sales, 

investigating authorities must provide information justifying such exclusion.  

                                                 
767

 See Article 32 of the FTA. 
768

 Responses provided by Mr Manuel Sánchez Miranda, former UPCI official, to the Questionnaire 

for Mexican Official on Mexico’s Anti-Dumping Practices (13 June 2013) (a copy with the author of 

this thesis). 
769

 Responses provided by Gisela Bolivar, former UPCI official, during a written interview dated on 20 

September 2014 (the answers provided are with the author of this thesis). 
770

 Responses provided by Juan Manuel Álvarez, UPCI official, during a written interview dated on 24 

September 2014 (the written answers provided are with the author of this thesis).  This seems to be 

confirmed by a recent decision of the UPCI, where certain transactions between related parties were 

excluded from the calculaton of the normal value, without proving any explanation of why the 

connection between them would render those transactions unreliable, see Cold-rolled steel sheets from 

Korea, Preliminary Determination, Official Gazette (3 June 2013). 
771

 See Article 32 of the FTA.  The FTA does not expressly state as the ADA does, that sales below-

cost are to be considered as outside the ordinary course of trade.  However, the provision allowing the 

authority to exclude such sales from the calculation of the normal value is contained under the same 

article than the provision defining the term “ordinary course of trade”. 
772

 See Article 32 of the FTA.  This provision clarifies that the “reasonable period of time” may be 

longer than the period of investigation. 
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Moreover, they must take into consideration whether during the period of 

investigation sale prices were exceptionally low or whether the costs and expenses 

were exceptionally high due to situations of temporary or cyclical character.
773

 

 

Notably, neither the FTA nor the RFTA contains rules for the exclusion of 

sales made at aberrationally high prices.  Nor do they contain an express requirement 

that the authority must exercise its discretionary powers to exclude below-cost sales 

in an even-handed manner. 

 

Mr Manuel Sánchez has also informed me that in practice, the Mexican 

investigating authority conducts a below-cost analysis in every case, even if the 

initiation request does not indicate that sales below-cost have taken place.
774

  He also 

informed me that in practice, failure to provide such information does not create the 

presumption the sales below-cost actually took place.  It may, however, authorize the 

investigating authority to make a determination on the basis of the facts available.
775

 

 

III.2.1.4.  Comparable Price 

 

Article 36 of the FTA establishes: 

 
Article 36. For the export price and the normal value to be 

comparable, the Ministry of Economy shall make the adjustments 

resulting from, among others, the terms and conditions of sale, 

differences in quantities, physical differences or differences in 

taxation (emphasis added).  […]  

 

This provision deals with the requirement that the normal value must be 

calculated on the basis of a “comparable price”.  Compliance with this requirement is 

achieved, as indicated in this provision –which closely resembles the text of the third 

sentence of Article 2.4 of the ADA– by making the necessary adjustments.  On the 

rules contained in the FTA and the RFTA to conduct such adjustments, I will 

elaborate below in this thesis. 

 

III.2.1.5.  Alternative Methods for Determining the Normal Value 

 

Like the ADA, the FTA recognizes that under certain circumstances, investigating 

authorities may not be able to determine the normal value by relying on the 

comparable price of an identical or similar merchandise destined for consumption in 

the exporting country.  In those cases, the authorities may resort to alternative ways 

of obtaining the normal value.  The FTA and the RFTA define both, the 
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 See Article 43 of the RFTA.  The RFTA does not require, however, that when the authorities come 

to the conclusion that temporary or cyclical situations were the cause of exceptionally low prices or 

exceptionally high costs and expenses, they are prevented from excluding the sales in question from 

their calculations.  The RFTA simply requires that they take into consideration these circumstances and 

that they give an explanation about their decision to exclude certain transactions. 
774

 Responses provided by Mr Manuel Sánchez Miranda, former UPCI official, to the Questionnaire 

for Mexican Official on Mexico’s Anti-Dumping Practices (13 June 2013) (a copy with the author of 

this thesis). 
775

 Responses provided by Mr Manuel Sánchez Miranda, former UPCI official, to the Questionnaire 

for Mexican Official on Mexico’s Anti-Dumping Practices (13 June 2013) (a copy with the author of 

this thesis). 
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circumstances that trigger this possibility, and the allowed alternative avenues for the 

determination of the normal value. 

 

III.2.1.5.1.  Situations in which the authorities are allowed to resort to alternative 

methods to determine the normal value 

 

In Mexico, investigating authorities may depart from the definition of normal value 

contained in the first paragraph of Article 31 of the FTA, in two cases: (i) when there 

are no sales of identical or similar goods in the country of origin, or (ii) when such 

sales do not permit a proper comparison. 

 

These alternatives broadly match those described in Article 2.2 of the ADA.  

Notably, the first hypothesis in Article 31 of the FTA, simply refers to the existence 

or non-existence of sales of identical or similar goods (like products) in the country of 

origin, and not to sales “in the ordinary course of trade” as Article 2.2 of the ADA 

does.  The question is whether this entails a consequential difference, namely, that the 

authority may not use alternative ways of determining normal value even if there are 

no sales in the country of origin made in the ordinary course of trade, as long as there 

are some sales.
776

  I will elaborate on this issue further below in Part IV of this thesis. 

 

In relation to the second hypothesis, i.e. when the sales in the exporting 

country do not permit a proper comparison, Article 42 of the RFTA clarifies that sales 

are considered as not permitting a valid comparison when (i) they are not 

representative, or (ii) when they are made at prices that are not determined in the 

ordinary course of trade. 

 

I have discussed the notion of “in the ordinary course of trade” under the FTA 

above.  As to the requirement of being “representative”, Article 42 of the RFTA 

clarifies that, as a general rule, prices shall be considered as representative when they 

account for at least 15% of the total sales volume of the merchandise in question. 

 

In addition, the second paragraph of Article 43 establishes that in general, 

domestic sales or sales to a third country that result in profits, shall be considered as 

representative when they account for at least 30% of the relevant market. 

 

Consequently, it seems that under Mexican law the requirement of being 

“representative”, applicable to the sales used for the calculation of the normal value, 

comprises three elements:  (i) they must produce profits;  (ii) they must account for at 

least 15% of the total sales volume of the merchandise in question;  and (iii) they must 

account for at least 30% of the relevant market.
777

 

 

III.2.1.5.2.  Acceptable methods to obtain the normal value 

 

When one of the hypotheses described in the second paragraph of Article 31 of the 

FTA materializes –that is when there are no sales of the like product in the country of 

                                                 
776

 One possible interpretation is that the combined application of Article 31 (defining normal value as 

comprising sales made in the ordinary course of trade) and Article 32 (defining the concept of 

“odrinary course of trade” and allowing the exclusion of sales made below-cost) should produce the 

same results that Article 2.2 of the ADA. 
777

 See Articles 42 and 43 of the RFTA. 
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origin, or when such sales do not permit a proper comparison– Mexican investigating 

authorities may calculate the normal value on the basis of: 

 

(i) The comparable price for an identical or similar product exported from the 

country of origin to a third country in the ordinary course of trade.  This price 

shall be the highest one in the surrogate country, if it is representative; or 

 

(ii) The constructed value in the country of origin obtained from the sum of 

the costs of production, general costs and a reasonable profit in the ordinary 

course of trade.  

 

III.2.1.5.3.  Third-country-price method 

 

In consonance with the ADA, Mexico’s legislation allows the investigating authority 

to rely on the comparable price of like products exported to a third country for the 

purposes of calculating the normal value.
778

  These prices however, must comply with 

two requirements:  (i) they must correspond to transactions made in the ordinary 

course of trade as defined by the first paragraph of Article 31 of the FTA;  and they 

(ii) must be representative as required by Article 31, I of the FTA. 

 

It is worth-mentioning that the meaning of the requirements of being made in 

the ordinary course of trade and being representative, in the case of sales made in a 

third country, is the same than in the case of sales made in the country of origin.
779

 

 

Finally, the third paragraph of Article 31 of the FTA clarifies that when 

operations in a third country are insufficient to qualify as representative, the normal 

value should be constructed.
780

 

 

III.2.1.5.4.  Construction of the normal value 

 

As previously mentioned, the constructed normal value under the FTA must be 

obtained by adding (i) the production costs, (ii) the general costs, and (iii) a 

reasonable profit, according to operations made in the ordinary course of trade.
781

 

 

Production costs include (i) the cost of materials and direct components, (ii) 

the cost of direct labor, and (iii) indirect manufacturing costs.
782

  Production costs 

shall be generated using the weighted average costs incurred in all manufacturing 

facilities of each exporter producing the goods under investigation.
783

 

 

                                                 
778

 Where the product is not imported directly from the third-country, the normal value would 

correspond to the comparable price in the country of export, see Graphite electrodes from China, 

Determination Initiating an AD Investigation, Official Gazette (1 September 2010). 
779

 See Article 42 and the second para. of Article 43 of the RFTA. 
780

 The same rule applies to sales in the country of export. 
781

 See Article 31, I of the FTA and para. 1 of Article 44 of the RFTA. 
782

 Indirect manufacturing costs should include:  (i) the cost of indirect materials and components;  (ii) 

the cost of indirect labor;  (iii)  the cost of energy, including electricity and fuel, (iv) depreciation of 

production assets, and (v) other applicable indirect costs.  Also, in general, packaging costs should be 

included in the production costs.  See Article 46, I, A-E of the RFTA. 
783

 See Article 46, I of the RFTA. 
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The RFTA defines “direct costs and expenses” as those disbursements that are 

specific to the product under investigation
784

; and “indirect costs” as those that are 

common to several products produced by the exporting company, including the 

product under investigation.
785

  Indirect costs may only be proportionally attributed to 

the product under investigation.
786

 

 

General costs comprise (i) selling and administrative costs, (ii) financial costs, 

and (iii) other expenses not directly attributable, including those related to research 

and development and the depreciation of assets not used in the production process.
787

  

Exceptionally, the investigating authority may exclude general costs of an 

extraordinary nature, i.e. uncommon or occurring by chance, essentially representing 

loss of capital, and unrelated to income generation.
788

 

 

Furthermore, when the normal value is determined on the basis of the 

constructed value, the production costs estimated for specific sub-periods within the 

period of investigation shall be weighted according to the relative share of the total 

production volume within each sub-period.
789

 

 

In general, the profit margin shall not exceed that normally obtained for the 

sale of products of the same generic category in the country of origin.  Moreover, the 

RFTA requires that the methods used to calculate the profit margin reflect long-term 

conditions, and not merely transitory or cyclical circumstances.
790

 

 

Finally, for the purpose of calculating these concepts, the Mexican 

investigating authority must accept the use of the generally accepted accounting 

principles prevailing in the country of origin, as long as they do not contravene 

international trade law and other applicable legal provisions.
791

 

 

III.2.1.5.5.  The case of non-market economies 

 

Article 33 of the FTA expressly deals with those situations where the normal value 

must be calculated for goods coming from countries with non-market economies.  

This provision establishes: 

                                                 
784

 See Article 45, I of the FTA. 
785

 See Article 45, II of the FTA. 
786

 See Article 46, III of the RFTA.  The prorating methods used for this attribution must allocate to the 

product under investigation a proportional contribution in relation to each of one of the indirect costs 

and expenses. 
787

 See Article 46, II of the RFTA.  Both, production costs and general costs must include all fixed and 

variable components, see Article 46, V of the RFTA.  Fixed costs are those incurred regardless of 

whether production or sales actually occur.  Variable costs are those that result from production and 

sales.  See Article 45, III-IV of the RFTA.  In addition, in relation to general costs not directly 

attributable to the product under investigation, when the accounting information that is available 

distributes a share of such costs at the departmental level and another at the corporate level, both items 

shall be prorated to the investigated product preferably on the basis of sale costs, see Article 46, IV of 

the RFTA. 
788

 See Article 46, X of the RFTA. 
789

 See Article 40 of the RFTA. 
790

 Otherwise, the profit margin must be calculated on the basis of financial information additional to 

that strictly corresponding to the period of investigation, or on the basis of any other method of 

economic research and accounting, and the available facts.  See Article 46, XI of the RFTA. 
791

 See Article 46 XII of the RFTA. 
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Article 33. In the case of imports from a country with a 

centrally planned economy, the normal value of the goods in 

question shall be the price of identical or similar goods in a third 

country with a market economy that can be considered for the 

purpose of the investigation as a surrogate country for the country 

with a non-market economy. […] 

 

The FTA also clarifies that a non-market economy, unless proven otherwise, is 

one that does not reflect market principles.
792

  The investigating authority in Mexico 

may determine, for each sector or industry under investigation, whether it operates 

according to market principles.
793

  Article 33 of the RFTA establishes a presumption 

that the markets under investigation are market economies.  Thus, if the investigating 

authority considers that a particular economy does not operate under market 

conditions, it must substantiate it.
794

 

 

The presumption seems to invert in relation to imports coming from China.  In 

that case, the Mexican investigating authority may treat the Chinese economy as a 

non-market economy unless the producers under investigation clearly demonstrate 

that their segment of the Chinese domestic industry operates under market 

conditions.
795

  This is because, according to the information submitted by Mr Manuel 

Sánchez, to the date of the printing of this thesis, the Mexican authorities had not 

granted China the status of a market economy.
796

 

 

In addition, 48 of the RFTA establishes that to determine whether a particular 

economy is a market economy, inter alia, the following criteria must be taken into 

account whether: 

 

(i) The currency of the foreign country under investigation is convertible 

widely in the international currency markets; 

 

(ii) Wages in that foreign country are established by free bargaining between 

workers and employers; 

 

(iii) The decisions of the sector or industry under investigation on prices, costs 

and supply of inputs, including raw materials, technology, production, sales 

                                                 
792

 The RFTA clafifies this concept by indicating that centrally planned economies, regardless of the 

name by which they are designated, are those where, unless proven otherwise, the cost and price 

structures do not reflect market principles, or where the companies or industries under investigation 

have cost and price structures that are not determined in accordance with those principles, so that in 

both cases the sales of identical or similar products in such countries do not reflect the market value, or 

the value of the factors of production used to produce an identical or similar in a third country with a 

market economy, see Article 48 of the RFTA. 
793

 See Article 35 of the FTA. 
794

 “The FTA establishes a presumption that the countries under investigation have market economies”, 

see Aluminum tubular containers from Venezuela, Sunset Review Determination, Official Gazette (13 

August 2010). 
795

 See Denim from China, Preliminary Determination, Official Gazette (28 December 2010).   
796

 Responses provided by Mr Manuel Sánchez Miranda, former UPCI official, to the Questionnaire 

for Mexican Official on Mexico’s Anti-Dumping Practices (13 June 2013) (a copy with the author of 

this thesis). 
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and investment, are made in response to market signals and without significant 

State interference; 

 

(iv) The industry under investigation possesses one clear set of accounting 

books that are used for all purposes and are audited in accordance with 

generally accepted accounting standards; 

 

(v) The production costs and financial situation of the sector or industry under 

investigation shows no distortions in relation to depreciation of assets, bad 

debt, barter trade and payment of compensation of debts; and 

 

(vi) Other factors are deemed relevant. 

 

The similarity between the surrogate country and the exporting country with a 

non-market economy must be determined in a reasonable manner.
797

  Moreover, for 

the purpose of selecting a surrogate country, economic criteria such as the cost of the 

factors that are used intensively in the production of the good under investigation 

must be taken into consideration.
798

  However, all other relevant factors must also be 

taken into account in an integral manner and in the specific context of each case.  The 

closer all relevant factors in the surrogate country resemble those of the country under 

investigation, the more reliable the choice of that surrogate country is.
799

  A key 

factor, for instance, is that the production process in both countries is the same or very 

similar.
800

 

 

In addition, the Mexican investigating authority has explained that the 

objective of choosing a substitute country is to reasonably estimate the price of the 

product in question, if it was meant for the internal market of the country under 

investigation in the ordinary course of trade, if such country had a market economy.  

This objective should guide the process of choosing a surrogate country.
801

   

 

Finally, as a general rule, the Mexican economy may not be used as the 

surrogate market.  However, in the absence of any surrogate country with a market 

economy producing identical or similar goods, the Mexican market itself may be used 

as the substitute country.
802

 

 

 

 

                                                 
797

 See the second para. of Article 48 of RFTA. 
798

 Id. 
799

 “For the correct selection of a surrogate country all the factors must be assessed in an integral way 

and in the specific context of each case”, see Denim from China, Determination Initiating an AD 

Investigation, Official Gazette (28 December 2010), para. 63. 
800

 “It is necessary that the production process in the surrogate country and in the country under 

investigation is the same or very similar”, see Brushes from China, Final Determination, Official 

Gazette (29 July 2008).  Similarities in the level of economic development are also relevant, see 

Seamless steel pipes from China, Preliminary Determination, Official Gazette (25 May 2010) where it 

was stated “[s]imilar levels of development allow a closer approximation to the normal value that the 

product in question would have if the country under investigation had a market economy”.  
801

 “The purpose of choosing a surrogate country is to obtain the normal value that the product would 

reasonably have if the country under investigation had a market economy”, see Seamless steel pipes 

from China, Final Determination, Official Gazette (29 April 2008). 
802

 See Article 48, para. 3 of the RFTA. 
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III.2.2.  EXPORT PRICE 

 

III.2.2.1.  Absence of a Definition of the Term “Export Price” 

 

Neither the FTA nor the RFTA define the term “export price”. The Mexican 

investigating authority has clarified, however, that the export price is the price at 

which the product is introduced to Mexico, and determined in accordance with the 

WTO Customs Valuation Agreement.
803

  The RFTA simply states that the export 

price must be weighed according to the relative share of each transaction in the total 

volume of exports.
804

 

 

As in the case of the calculation of the normal value, the prices used for the 

calculation of the export price must be the prices actually paid or payable by the 

buyer, including price discounts, bonuses and reimbursements.
805

 

 

III.2.2.2.  Construction of the Export Price 

 

The LFTA also establishes rules for the construction of the export price when direct 

information is not available.  Indeed, the Mexican authorities may construct the 

export price in two cases, namely: (i) when there is no export price, or (ii) when the 

authorities consider that the export price is unreliable because of the existence of an 

association or a compensatory arrangement between the exporter and the importer or 

a third party.
806

   

 

This does not mean, however, that the investigating authority may discard the 

export price automatically when the exporter and the importer are related.  As the 

Mexican investigating authority has clarified, the behavior of the prices in the 

transactions between the related parties must be carefully analyzed, and the authority 

must use the price that effectively eliminates the distortions arising from the parties’ 

relationship.
807

 

 

If the authority determines that the relationship between the parties involved 

makes the export price unreliable, the export price may be calculated on the basis of 

(i) the price at which the imported products are first resold to an independent buyer in 

Mexico, or (ii) if the products are not resold to an independent buyer, or not resold in 

the condition as imported, on any other reasonable basis that the authorities may 

consider appropriate.
808

 

 

Moreover, in consonance with the ADA, the RFTA establishes that when the 

export price is constructed, all expenses incurred between exportation and resale, 

                                                 
803

 “The export price corresponds to the custom value”, see Seamless steel pipes from China, 

Clarification to the Preliminary Determination, Official Gazette (2 September 2010). 
804

 See Article 40 of the RFTA. 
805

 See Article 51 of the RFTA. 
806

 See Article 35 of the FTA and Article 50 of the RFTA. 
807

 The investigating authority has stated: “[w]hen the exporter and the importer are related, the 

investigating authority must make sure that the export price is reliable and, if appropriate, use the price 

that eliminates the distortions arising from that relationship”, see Agaricus mushrooms from China, 

Administrative Review Determination, Official Gazette (15 June 2009). 
808

 See Article 35 of the FTA. 
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including taxes and duties paid in the importing country, as well as profit margins 

arising from importation and distribution must be deducted.
809

 

 

III.2.3.  FAIR COMPARISON: COMPARING NORMAL VALUE & EXPORT PRICE 

 

As previously mentioned, the FTA defines “normal value” as “the comparable price 

of an identical or similar merchandise destined for the domestic market of the country 

of origin in the ordinary course of trade” (emphasis added).
810

  Thus, this definition 

establishes a requirement of comparability between the normal value and the export 

price.  Consequently, even thought under Mexican law there is no equivalent of the 

express obligation contained in the first part of Article 2.4 of the ADA, mandating “a 

fair comparison […] between the export price and the normal value”, the Mexican 

investigating authority is bound, by virtue of the definition of “normal value” 

established in Article 31 of the FTA, to ensure the comparability between the normal 

value and the export price they use for the calculation of the dumping margins.  Both, 

the FTA and the RFTA establish specific rules to achieve this end. 

 

III.2.3.1.  Allowances for the Comparison between Normal Value and Export 

Price  

 

As mentioned above, Article 36 of the FTA establishes that for the export price and 

the normal value to be comparable, the Ministry of Economy shall make appropriate 

adjustments resulting from, among others, (i) the terms and conditions of sale, (ii) 

differences in quantities, (iii) physical differences or (iv) differences in taxation.  In 

addition, the differences in levels of trade should also be adjusted to the extent they 

are not otherwise taken into account.
811

  In general, no adjustments should be made 

for differences in terms of general expenses, including those related to research and 

development.
812

 

 

Moreover, adjustments for differences in terms and conditions of sale shall be 

made on both, the normal value and the export price; whereas, the adjustments for 

differences in quantities, physical differences and differences in taxation must be 

made only in relation to the normal value.
813

  In addition, the party requesting the 

consideration of a particular adjustment must submit evidence supporting his 

request.
814

 

 

Differences between the normal value and the export price arising from the 

terms and conditions of sale may justify adjustments, if such differences are directly 

related to the markets in question.  In addition, the adjustable expenses must be 

incidental to the sales and be part of the price.
815

  These adjustments must be 

                                                 
809

 See Article 50 of the RFTA. 
810

 See Article 31 of the FTA. 
811

 See Article 52 of the RFTA. 
812

 See Article 54, para. 4 of the RFTA. 
813

 See Article 53 of the RFTA. 
814

 See Article 36 of the FTA. 
815

 See Article 54 of the RFTA.  Admissible adjustments due to differences in the terms and conditions 

of sale include: (i) charges for packaging; (ii) transportation charges, including freight and insurance, 

(iii) maneuvers outside the production facilities, (iv) port and customs charges; (v) credit costs; (vi) 

commissions payments, and (vii) payments for after-sales services such as technical support, 

maintenance and repairs, see Article 54, I-V of the RFTA. 
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conducted by subtracting the corresponding amounts in each case from the normal 

value and the export price.
816

 

 

The RFTA also establishes specific rules for the adjustment of the normal 

value due to differences in quantities between domestic and export transactions.  For 

instance, when prices vary inversely with respect to the quantities sold, either in terms 

of individual transactions or accumulated volumes by customer, both the normal 

value and the export price must be estimated based on operations involving similar 

quantities.
817

  If some domestic sales do not involve quantities similar to those of 

export sales, the normal value must be calculated on the basis of all domestic sales, 

once the differences resulting from variances in quantities have been cancelled.
818

  

Finally, when these methodologies are not practicable, the investigating authorities 

can make the adjustments based on the facts known to them and on the basis of the 

available information.
819

 

 

In relation to adjustments addressing differences in the physical 

characteristics of the products in question, the normal value must be calculated on the 

basis of all domestic sales, once the differences between domestic prices resulting 

from the physical differences of the products have been cancelled.
820

  In general, 

Mexican authorities consider goods as physically different when such products are 

identified under different product codes under the accounting system of the 

investigated company.
821

 

 

Regarding differences in taxation, when taxes on goods sold in the country of 

origin are different to those on exported goods, the prices of the sales in the country of 

origin must be homologated to the export prices by adjusting the difference that exists 

between the two tax burdens.  Adjustable taxes are limited to indirect taxes and 

import duties.
822

 

 

Finally, it is important to mention that in case of non-market economies, 

adjustments to the export price must be made in relation to the country of origin and 

not in relation to the surrogate country.
823

 

 

 

                                                 
816

 See Article 54, para. 3 of the RFTA. 
817

 See Article 55, I of the RTFA.  In these cases, the margin of dumping margin shall correspond to the 

weighted average of the specific margin calculated for each level. 
818

 See Article 55, II of the RFTA. 
819

 See Article 55 of the RFTA. 
820

 See Article 56 of the RFTA.  Moreover, as a general rule, the prices of domestic sales that are not 

comparable to the export sales must be homologated to the prices of the comparable domestic sales by 

adjusting the difference between the variable costs of production of both types of goods.  In addition, if 

there are no domestic sales of goods with like physically characteristics, the prices of domestic sales 

must be homologated to the prices of export sales by adjusting the difference between the variable 

costs of production of both types of goods.  See paras. 1 and 2 of Article 56 of the RFTA. 
821

 See Article 56, para. 3 of the RFTA. 
822

 See Article 57 of the RFTA.  Indirect taxes may be adjusted both on identical or similar goods sold 

in the country of origin, as well as on the domestic components incorporated into them.  Moreover, 

import taxes may be adjusted only in relation to imported components incorporated in the identical or 

similar goods sold in the country of origin,  see id. 
823

 See Cold-rolled steel sheets from Russia, Kazakhstan and Bulgaria, Sunset Review, Official Gazette 

(28 December 2010). 
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III.2.3.2.  Other Variables that May Affect Price Comparability 

 

Adjustments can also be made to address the effects of inflation.  The RFTA specifies 

that such adjustments must be made according to “economic and accounting 

techniques generally accepted”.
824

 

 

Finally, for purposes of currency conversion, the applicable exchange rate 

should correspond to the date on which each transaction took place.
825

 

 

III.2.4.  DETERMINATION OF THE DUMPING MARGIN 

 

The definition of dumping difference according to the Mexican legislation is very 

simplistic.  According to Article 38 of the RFTA, the margin of dumping consists of 

“the difference between normal value and export price”. 

 

III.2.4.1.  The Entirety of the Prices 

 

III.2.4.1.1.  Calculating the margin of dumping for the product as “a whole” v. 

multiple averaging 

 

An interesting question is whether multiple averaging is permissible according to the 

Mexican AD system.  The answer is, in my view, very straightforward.  Multiple 

averaging is not only allowed under Mexican AD laws and regulations, but actually 

mandated.  Indeed, according to Article 39 of the RFTA, in the event that the product 

under investigation comprises goods not physically alike, the margin of dumping 

must be estimated by type of goods, so that the normal value and the export price 

involved in each calculation correspond to similar goods.
826

 

 

When the margin of dumping is calculated by type of goods, the dumping 

margin for the product under investigation as a whole must be calculated on the basis 

of the weighted average of all individual margins.
827

  This calculation must take into 

account the relative share of each type of goods in the total volume of exports of the 

product during the period of investigation.
828

 

 

In addition, if the Mexican authorities consider that the number of types of 

goods or the number of transactions to investigate is exceptionally large, the margin 

of dumping may be determined on the basis of a representative sample.  In both cases, 

the samples must be selected in accordance with generally accepted statistical 

criteria.
829
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 See Article 58 of the RFTA. 
825

 See Article 58 of the RFTA. 
826

 See Article 39 of the RFTA.  As a general rule, the types of goods must be defined according to the 

product classification used by the investigated exporter for accounting purposes, see id. 
827

 See Article 39, para. 2 of the RFTA. 
828

 See Article 39, para. 2 of the RFTA. 
829

 See Article 41 of the RFTA. 



 

 194 

III.2.4.1.2.  Zeroing 

 

The Mexican laws and regulations are silent as to whether the practice known as 

zeroing is permitted.  Thus, there is no formal legal obstacle preventing the Mexican 

investigating authority from establishing multiple dumping margins and considering 

negative margins as zero dumping margins. 

 

Consequently, the question is whether the Mexican authorities apply zeroing 

even if the ADA and the FTA do not expressly prohibit such methodology.  

Nevertheless, Mr Alejandro Sánchez and Mr Manuel Sánchez Miranda, former UPCI 

officials, have informed me that in practice, the Mexican authorities do not engage in 

zeroing.
830

 

 

According to one perspective, this approach may actually be sonsidered as 

consistent with Mexico’s position as a WTO Member.  Indeed, Mexico has in fact 

opposed the United States’ practice of zeroing in the WTO dispute settlement system.  

Although this does not create a binding precedent for Mexico, its own practices have 

been consistent with the position it has adopted in relation to the application of this 

methodology by other countries.
831

 

 

III.3.  DETERMINATION OF INJURY 

 

III.3.1.  DEFINITION OF INJURY 

 

The Mexican legislation does not establish a general prohibition of unfair trade 

practices, including dumping.  As previously mentioned, although the Mexican 

authorities are required to adopt AD measures against dumping, the FTA does not 

prohibit the practice of known as dumping.  The FTA considers dumping as an unfair 

trade practice only when it causes injury to the domestic industry producing like 

products.
832

  For the purpose of AD investigations, Article 39 of the FTA defines 

“injury” as: 

 

(i) Material injury to a domestic industry; 

 

(ii) Threat of injury to a domestic industry; or 

 

(iii) A delay in the establishment of a domestic industry. 

 

Authorities in Mexico must determine the existence of injury through an 

investigation conducted in accordance with the FTA and the RFTA.
833

  During such 

administrative investigation, the authority must prove that dumped imports are 

causing injury, as defined in Article 39 of the FTA, to the domestic industry.
834

 

                                                 
830

 Responses provided by Mr Alejandro Sánchez and Mr Manuel Sánchez Miranda, former UPCI 

officials, to the Questionnaire for Mexican Official on Mexico’s Anti-Dumping Practices (15 May 2013 

and 13 June 2013, respectively) (copies of the questionnaires and the responses are with the author of 

this thesis). 
831

 See United States – Final Anti-Dumping Measures on Stainless Steel from Mexico (DS344). 
832

 See Article 28 of the FTA. 
833

 See Article 59 of the RFTA 
834

 See Article 39 of the FTA. 
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III.3.2.  RECIPROCITY IN THE DETERMINATION OF INJURY 

 

A peculiarity of the Mexican AD system is that a determination of injury in an AD 

investigation is only required in an AD investigation if there is reciprocity from the 

investigating authorities in the country exporting the goods subject to investigation.  

In other words, the requirement of determining the existence of injury is only 

necessary if such determination is reciprocally required during AD investigations 

involving Mexican exports in the country exporting to Mexico the allegedly dumped 

goods.  Otherwise, the investigating authorities in Mexico may impose AD duties 

without determining injury.
835

 

 

III.3.3.  ABSENCE OF EXPRESS REQUIREMENTS OF ‘POSITIVE EVIDENCE’ & ‘OBJECTIVE 

EXAMINATION’ 

 

Although the FTA does not establish an express obligation, as Article 3.1 of the ADA 

does, to determine the existence of injury based on positive evidence through an 

objective examination of the evidence, Article 39 of the FTA in conjunction with 

Article 59 of the RFTA, establishes that an AD investigation must determine that 

dumped imports cause injury to the domestic industry in accordance with Articles 41 

and 42 of the FTA.  As detailed below, Articles 41 and 42 of the FTA and the rules 

contained in the RFTA further developing these two provisions, establish specific 

directions for the determination of injury closely resembling those contained in the 

ADA. 

 

Furthermore, the Mexican investigating authority has clarified that in an injury 

investigation conducted in accordance with the ADA, the most complete and updated 

information must be used.  In addition, such information must cover the whole period 

of investigation on the existence of dumping; and include historical data, normally 

covering the previous three years.
836

 

 

III.3.4.  DEFINITION OF DOMESTIC INDUSTRY 

 

III.3.4.1.  “As a Whole” or a “Major Proportion”  

 

The FTA also provides a definition of the relevant “domestic industry” (rama de 

producción nacional) for the purpose of an AD investigation.  Indeed, Article 40 of 

the FTA establishes: 

 
Article 40. - For the purpose of determining the existence of injury, 

domestic industry shall mean the total of all domestic producers of 

identical or similar goods, or those whose collective output 

constitutes a major proportion of the total domestic production. 

                                                 
835

 See Article 29, para. 2 of the FTA.  Although this provision refers exclusively to “countervailing 

duties” without mentioning “compensatory duties”, i.e. the type of duties that may be imposed as a 

result of an AD investigation, by looking at the entire text of this provision and its context, we should 

assume that the “reciprocity rule” equally applies to AD investigations and AD duties. 
836

 The investigating authority clarified: “[i]n order o assess the existence of injury, the most complete, 

recent and updated information that is available must be used”, see Steel sheet plates from China, Final 

Determination, Official Gazette (6 October 2008). 
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In harmony with the ADA, this provision allows investigating authorities to 

choose between two alternatives to define the domestic industry in an AD 

investigation, i.e. (i) to take into consideration the total of all domestic producers of 

identical or similar goods, or (ii) to focus on those producers whose collective output 

constitutes a major proportion of the total domestic production.
837

 

 

The effect of dumped imports must be assessed in relation to the domestic 

industry of identical or similar products when the available information allows for the 

separate identification of such production on the basis of criteria such as production 

process and the producers’ sales and profits.
838

  If such separate identification is not 

possible, the effect of dumped imports must be established in relation to the closest 

group or range of products that includes the like product and in relation to which, 

information necessary for the determination of existence of injury is available.
839

 

 

Moreover, according to Article 60 of the RFTA, producers submitting an 

application for the initiation on an AD investigation must account for at least 25% of 

the domestic production of the like product in question.  This requirement is further 

discussed below. 

 

In any event, the RFTA mandates that the investigating authority must ensure 

that the relevant injury determination is representative of the situation of the total 

domestic industry.  To this end, it must obtain the necessary information from the rest 

of the domestic producers not participating in the AD application.
840

  Furthermore, the 

investigating authority has clarified that when evidence in relation to one of the 

domestic producers is rejected, the investigating authority may base its injury 

determination on the information relating to other applicants, as long as it makes sure 

that such information is representative of the domestic industry as a whole.
841

 

 

III.3.4.2.  The Segmentation of the Domestic Industry 

 

III.3.4.2.1.  Exclusion of related parties 

 

According to Article 28 of the FTA, individuals or companies who import goods at 

dumped prices are required to pay AD duties (a.k.a. compensatory duties).  Thus, 

such importers may not be considered as part of the domestic industry during the 

same AD investigation.  Consequently, when producers are related to the exporters or 

importers, or are themselves importers of the merchandise subject to investigation, the 

                                                 
837

 This is restated in Article 63 of the RFTA that establishes: 

Article 63. For the purposes of the injury determination, the authorities 

should assess the impact of the dumped imports on the domestic industry as a 

whole, or on those domestic producers whose collective output constitutes the 

main part of the total domestic production of the commodity concerned. 
838

 See Article 66 of the RFTA. 
839

 Id. 
840

 See Article 63 of the RFTA. 
841

 The investigating authority has stated:  “[t]he injury analysis must be made on the basis of the 

indices relating to the domestic producers that are representative of the domestic industry”, see 

Aluminum tubular containers from Venezuela, Sunset Review Determination, Official Gazette (13 

August 2010). 
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term “domestic industry” may be interpreted as referring to the rest of the domestic 

producers.
842

 

 

When all the producers are related to the exporters or importers or are 

themselves importers of the merchandise in question, the term “domestic industry” 

may be interpreted as referring to all manufacturers of the goods produced in the 

immediately previous stage in the same continuous production line.
843

  Furthermore, 

in order to determine whether producers are related to the exporters or importers, the 

investigating authorities must rely on criteria generally accepted by the Mexican laws 

and by international standards.
844

 

 

More specifically, under the Mexican AD system, two parties are considered 

as related if: (i) one of them takes a responsibility or leadership role in a company of 

the other, (ii) they are legally recognized partners in business;  (iii) they have an 

employer-employee relationship;  (iv) a person has direct or indirect ownership, 

control or possession of five percent or more of the shares, stocks, shares or securities 

with voting rights in both of them; (v) both of them are directly or indirectly 

controlled
845

 by a third person; (vi) together they directly or indirectly control a third 

person, or (vii) they belong of the same family.
846

 

 

In addition, authorities must determine that the effect of the relationship 

between the two parties is such as to cause the producer in question to behave 

differently from unrelated producers.
847

  Therefore, the possibility exists that, even if 

domestic producers and exporters or importers are related, the latter may still be 

considered as part of the domestic industry if certain conditions are met. 

 

The RFTA establishes that related producers willing to be considered as 

representative of the domestic industry must prove that their link with the exporters or 

importers does not and will not have restrictive effects on competition.
848

  And in the 

event that they are themselves responsible for some of the imports of the product 

under investigation, they must demonstrate that their imports are not the cause of the 

distortion of domestic prices or the cause of the alleged injury.
849

 

 

Furthermore, Article 62 of the RFTA expressly states that the exclusion of 

related producers from the pool of companies constituting the domestic industry shall 

                                                 
842

 See Article 40, para. 2 of the RFTA. 
843

 See Article 40, para. 3 of the RFTA. 
844

 See Article 61 of the RFTA. 
845

 A person is deemed to control another when the former is legally or operationally in a position to 

limit or direct the latter, see Article 61, para. 2 of the RFTA. 
846

 See Article 61, I-VIII of the RFTA. 
847

 See Article 61, para. 2 of the RFTA. 
848

 See Article 62, I of the RFTA. 
849

 See Article 62, I of the RFTA.  All manufacturers of the goods produced in the phase of the 

continuous line of production immediately preceding that of the like products may be considered 

representative of the domestic industry in the following scenarios: (i) when the link between the related 

actors is such that the producers themselves accept or prompt imports of the products in question at 

dumped prices so that they would not request the initiation of an AD investigation; (ii) when the goods 

produced in the step immediately prior in the line of production of the like products are  raw materials 

of agricultural origin and constitute the main input of the product in question, and (iii) when the input 

of agricultural origin is used in the same continuous line of production, and it is used almost entirely to 

the production of processed goods, see Article 62, II, A-B of the RFTA. 
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be made in compliance with Mexico’s commitments under international treaties and 

conventions.
850

 

 

III.3.4.2.2.  Creation of regional markets 

 

The investigating authority may divide the Mexican territory into two or more 

competitive markets and the producers within each market may be regarded as a 

separate industry in the following cases: 

 

(i) The producers within such market sell all or almost all of the production of 

the goods in question in that market; and 

 

(ii) Demand in that market is not to any substantial degree supplied by 

producers of the merchandise in question located elsewhere in the Mexican 

territory.
851

 

 

In those cases, the authority may make a positive injury determination even if 

a significant portion of the total domestic industry has not been affected, provided 

there is a concentration of dumped imports in the segmented portion of the market 

and, such imports are causing injury to all or almost all the domestic producers in that 

market.
852

 

 

III.3.5.  THE EFFECTS OF DUMPED IMPORTS 

 

The equivalent of Article 3.1 of the ADA (establishing the elements on which an 

injury determination must be based) in the FTA is Article 41.  Just like the ADA, this 

provision commands the implementation of an analysis of at least three items in an 

injury investigation: (i) the volume of dumped imports, (ii) their effect on prices in the 

domestic market for like products, and (iii) the consequent impact of dumped imports 

on domestic producers.  Article 41 of the FTA sets forth: 

 
Article 41. For the determination of the existence of material 

injury to the domestic industry, the investigating authority must 

take into account: 

I. The volume of dumped imports. In this regard, the 

authority must consider whether there has been a significant 

increase of such volumes, in absolute terms or relative to 

production or consumption in Mexico; 

II. The effect that dumped imports have or may have on the 

prices of identical or similar goods in the domestic market.  To this 

end, the Ministry of Economy should consider whether the 

imported goods are sold in the Mexican market at a price 

significantly lower than the price of identical or similar domestic 

goods, or if the effect of such imports is to otherwise lower the 

prices in a significant degree or to prevent, in the same extent, 

price increases that would have otherwise occurred; 

III. The effect that dumped imports caused or may cause on 

the domestic industry, considering the economic factors and 

                                                 
850

 See Article 62 of the RFTA. 
851

 See Article 41, I-II of the FTA. 
852

 See Article 44, para. 2 of the FTA. 
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indices having a bearing on the state of the domestic industry, such 

as the actual and potential decline in sales, profits, volume of 

production, market share, productivity, return on investments, 

utilization of capacity, factors affecting domestic prices, where 

appropriate, the magnitude of the dumping margin, the actual and 

potential negative effects on cash flow, inventories, employment, 

wages, growth, ability to raise capital or investments. This list is 

not exhaustive, and none of these factors alone can necessarily give 

decisive guidance, and 

IV. Other elements that the Ministry of Economy considers 

appropriate, or that are supplied by the domestic industry.
853

 

 

III.3.6.  ASSESSING THE VOLUME OF DUMPED IMPORTS 

 

As mentioned above, according to Article 41 of the FTA for the determination of the 

existence of material injury to the domestic industry, the investigating authority must 

take into account whether there has been a significant increase of such volumes, in 

absolute terms or relative to production or consumption in Mexico.  Article 64 of the 

RFTA restates this requirement.
854

 

 

Moreover, as part of the analysis of the volume of dumped imports, the 

authority must assess whether such imports service the same markets or the same 

actual or potential consumers than the like domestic goods, and whether they use the 

same distribution channels.
855

 

 

III.3.6.1.  Does the FTA Require a Particular Methodology? 

 

The FTA does not impose a specific methodology to carry out this assessment.  

Therefore, the Mexican investigating authority is free to determine such methodology 

as long as it does not conflict with the general parameters established by the FTA, the 

RFTA and the interpretative criteria developed by the investigating authority itself. 

 

III.3.6.2.  Volumes:  Is An Increase in Volumes of Dumped Imports a Necessary 

Requirement for the Existence of Injury? 

 

Under Mexican legislation, it is not necessary to prove an increase in volumes of 

dumped imports in order to establish the existence of injury.  Although the FTA 

remains silent on this matter, the investigating authority has issued criteria clarifying 

that a positive determination of injury does not require a sustained increase in dumped 

imports.
856

 

 

 

                                                 
853

 See also Ethylene glycol monobutyl ether from the United States, Determination Initiating an AD 

Investigation, Official Gazette (11 March 2011), para. 100, where the authority stated that for the 

initiation of an AD investigation, the investigating authority must have “sufficient elements to presume 

the existence of injury to the domestic industry”. 
854

 See Article 64, I of the RFTA. 
855

 Id. 
856

 The investigating authority has added tat “[i]mports made on the basis of public bids may have 

injurious effects on the domestic industry, even if they are discontinuous and made outside the period 

of investigation”, see Carbon steel pipes with longitudinal seam from the United Kingdom and 

Northern Ireland, Final Determination, Official Gazette (5 January 2010). 
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III.3.6.3.  The Meaning of the Word “Significant” 

 

Mexican laws and regulations do not clarify the meaning of the word “significant” in 

the context of Article 41 of the FTA.  Nor has the authority issued any criteria to date 

giving this term a particular meaning or establishing a particular threshold for the 

satisfaction of the “significant” requirement.  Thus, to date, this term does not seem to 

possess a clear legal connotation; and consequently, it must be attributed only a 

common meaning. 

 

III.3.7.  ASSESSING THE DUMPED IMPORTS’ EFFECT ON PRICES 

 

In its injury determinations, the Mexican AD authority must also assess the effect that 

dumped imports have or may have on prices of like products in the domestic 

market.
857

  For this purpose, the authorities must consider: (i) whether the dumped 

imports are sold in the domestic market at a price significantly lower than the price of 

like products in the import market (price undercutting); or (ii) whether the effect of 

such imports is to otherwise lower such prices in a significant degree (price 

depression); or (iii) whether such effect is to significantly prevent price increases of 

the like product that would have otherwise occurred (price suppression).
858

 

 

Investigating authorities may also analyze the price trends of the dumped 

imports and whether they show a decrease during the period of investigation vis-à-vis 

comparable periods; or whether such prices are lower than the prices of imports found 

not to be dumped.
859

 

 

III.3.8.  ASSESSING THE EFFECT OF DUMPED IMPORTS ON THE DOMESTIC INDUSTRY IN 

LIGHT OF RELEVANT ECONOMIC FACTORS AND INDICES 

 

According to Article 41, III of the FTA and Article 64, III of the RFTA, in its 

evaluation on the existence of injury, the investigating authorities must also assess the 

effect caused by dumped imports on the domestic industry.  In conducting this task, 

investigating authorities must consider the economic factors and indices having a 

bearing on the state of the domestic industry.  According to Article 41 of the FTA, 

these factors and indices include: 

 

(i) The actual and potential decline in sales, profits, volume of production, 

market share, productivity, return on investments, utilization of capacity; 

 

(ii) Factors affecting domestic prices;
860

 

 

(iii) Where appropriate, the magnitude of the dumping margin;
861

 and 

                                                 
857

 See Article 41, II of the FTA. 
858

 See id, see also Article 64, II, C, D of the RFTA. 
859

 See Article 64, II, A of the RFTA.  In addition, investigating authorities may also take into 

consideration (i) whether there is a significant relationship between the decline in import prices and an 

increase in import volumes;  (ii) whether the price of dumped imports is considerably lower than that 

of like domestic products;  (iii) whether the price at which dumped imports are sold in the domestic 

market is the decisive factor to explain their market share, see Article 64, II, B-E of the RFTA. 
860

 Such as terms and conditions of sale, see Article 64, III, B of the RFTA. 
861

 Article 64, III of the RFTA reproduces the list of factors and indices of Article 41 of the FTA, 

except for this particular item, i.e. the magnitude of the dumping margin.  The significance of this 
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(iv) The actual and potential negative effects on cash flow, inventories, 

employment, wages, growth, ability to raise capital or investments.
862

 

 

Article 41 of the FTA clarifies that this list is not exhaustive, and that none of 

these factors alone can necessarily give decisive guidance. 

 

Mexican investigating authorities may also consider other factors and indices 

that they may deem relevant for their injury analysis
863

, or that are supplied by the 

domestic industry.
864

  In those cases, the authority must identify such factors and 

indices and give an explanation as to their relevance in its injury determination.
865

  

The Mexican AD authority must assess these factors in the context of the business 

cycle and the conditions of competition specific to the affected industry.
866

 

 

Moreover, in principle, it is for the applicants to provide the information on 

the relevant factors and indices covering at least three years prior to the filing of their 

applications, including the period of investigation, unless the company under 

investigation was created later in time.
867

 

 

As previously explained, in principle the effect of dumped imports must be 

assessed in relation to the domestic industry of the like (identical or similar) domestic 

products.
868

  However, where the separate analysis of such industry is not possible, 

the effect of dumped imports must be established in relation to the closest group or 

range of products that includes the like product and in relation to which, information 

necessary for the determination of existence of injury is available.
869

 

 

III.3.8.1.  Is Their Evaluation Mandatory? 

 

As mentioned in Part II of this thesis, some jurisprudence has been produced on the 

question of whether the evaluation of each and every one of the factors and indices 

listed in Article 3.4 of the ADA is mandatory or not. There, it was explained that the 

answer is in the positive.  Regarding the same question but in relation to the list of 

factors and indices of Articles 41, III of the FTA and 64, III of the RFTA, the answer 

is also affirmative according to Article 59 of the RFTA: 

 
Article 59. During the investigation, the authority must 

verify the existence of injury or threat of injury referred to in 

Article 39 of the [FTA], based on an analysis of at least all the 

                                                                                                                                            
omission, however, does not seem to be particularly great, since this enumeration is, in the first place, 

illustrative and non-exhaustive, see Article 41, III and IV of the FTA. 
862

 It is also interesting that Article 64, III, C of the RFTA specifies that these negative effects must 

arise from the price depression or price suppression effects of dumped imports. 
863

 See Article 64, IV of the RFTA; see also Article 41, IV of the FTA. 
864

 See Article 41, IV of the FTA. 
865

 See Article 64, IV of the RFTA. 
866

 See Article 65 of the RFTA. 
867

 See id.  The RFTA specifies that applicants must submit economic studies, monographs, technical 

literature and national and international statistics on the market in question; or any other documentation 

relevant to identify cycles and competitive conditions specific to the affected industry, see Article 65 of 

the RFTA. 
868

 See Article 66 of the RFTA. 
869

 Id. 
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elements referred to in Articles 41 and 42 of this law (emphasis 

added). […] 

 

III.3.9.  DETERMINATION OF A THREAT OF MATERIAL INJURY 

 

Consistently with the ADA, the FTA definition of injury includes the notion of threat 

of injury.  Thus, the FTA and its regulations include specific rules for the 

determination of the existence of a threat of injury.  According to Article 42 of the 

FTA, in an analysis of the existence of threat of injury to the domestic industry, the 

investigating authorities must take into account, among others, the following factors: 

 

(i) A significant rate of increased imports to the domestic market, indicating 

the likelihood that there will be a substantial increase of such imports; 

 

(ii) Sufficient freely available capacity of the exporter, or an imminent and 

substantial increase of such capacity indicating the likelihood of a substantial 

increase of dumped exports into the Mexican market, taking into account the 

availability of other export markets to absorb any increase in such exports; 

 

(iii) If imports are entering at prices that will have the effect of significantly 

depressing or suppressing the rise in domestic prices, and would likely 

increase demand for further imports; 

 

(iv) Inventories of the subject merchandise; and 

 

(v) Any other elements that the authorities may consider appropriate, or where 

applicable, those elements in relation to which information is provided by the 

domestic industry.
870

 

 

And according to Article 68 of the RFTA: 

 

(vi) If appropriate, the expected returns on feasible investments.
871

 

 

In relation to the likelihood of the rate of increase imports, such likelihood 

must be “substantiated” and in relation to the “immediate future”.
872

  In particular, the 

authorities must assess whether the increase of dumped imports has resulted in a rapid 

and sustained increase of the share of such imports in the domestic market.
873

 

 

                                                 
870

 See Article 42, I-VI of the FTA. 
871

 This particular provision of the RFTA is contained in Article 68 of the RFTA, which details the 

rules of Article 42 of the FTA specifically referring to the determination of threat of injury.  However, 

it seems to address rather the case of retardation of the establishment of an industry.  This would 

actually make sense in light of the fact that but for Article 68, V of the RFTA, no other provision either 

in the FTA or in the RFTA establishes guidelines for the determination of retardation of the 

establishment of an industry. 
872

 See Article 67, I of the RFTA. 
873

 See id.  To this end, the authority must assess whether such imports service the same markets or the 

same actual or potential consumers than the like domestic goods, and whether they use the same 

distribution channels, see Article 67, I of the RFTA. 
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The likelihood of a substantial increase of dumped exports into the Mexican 

market indicated by sufficient freely available capacity of the exporter, must also be 

adequately “substantiated”.
874

 

 

Similarly, the likelihood of an increase in dumped imports due to their price 

depressing or suppressing effects must be “real”.
875

  This analysis should include an 

assessment of factors affecting domestic prices including, among others, changes in 

conditions or terms of sale to some customers as a direct result of the imports under 

investigation.
876

 

 

Regarding the expected returns on feasible investments, the investment 

projects should relate to the production line of the product under investigation.  

Moreover, the applicants must provide the economic and financial studies that served 

as support for the project and the financial simulation models that show the negative 

effects of the dumped imports on the expected returns.
877

 

 

Lastly, the authorities may consider any other elements that the authorities 

may deem relevant.  However, such consideration must be based on “demonstrable 

economic trend[s]”.
878

 

 

The FTA clarifies that none of these factors by itself can necessarily give 

decisive guidance, but the consideration of the totality of the factors taken into 

account must lead to the conclusion that further dumped exports are imminent and 

that, unless protective action is taken, material injury would occur.
879

 

 

Finally, the FTA establishes that a determination of threat of injury shall be 

based on facts and not merely on allegations, conjecture or remote possibility.
880

 

 

III.3.10.  DETERMINATION OF MATERIAL RETARDATION 

 

As mentioned above, neither the FTA nor the RFTA contains rules or guidelines for a 

determination of retardation of the establishment of an industry.  The only rule that 

may possibly apply, by analogy, to such type of determinations would be the one 

contained in Article 68, V of the RFTA.  According to this provision, when 

establishing the existence of a threat of injury, the authority may take into account the 

expected returns on feasible investments.  This provision also indicates that the 

applicants must provide economic and financial studies, as well as financial 

simulation models showing the negative effects of the dumped imports on the 

expected returns.  Arguably, in a material retardation investigation, it would be in 

principle for the applicants to provide data and studies showing the feasibility of the 

industry in question and the negative effects of the dumped imports on its 

establishment. 
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 See Article 67, II of the RFTA. 
875

 See Article 67, III of the RFTA. 
876

 See Article 67, III of the RFTA. 
877

 See Article 67, V of the RFTA. 
878

 See Article 67, VI of the RFTA. 
879

 See Article 42, I-VI of the FTA. 
880

 See Article 42, para. 2 of the FTA.  See also Denim from China, Preliminary Determination, Official 

Gazette (28 December 2010). 



 

 204 

 

III.4.  CAUSAL CONNECTION 

 

III.4.1.  CAUSALITY ANALYSIS & THE NON-ATTRIBUTION REQUIREMENT 

 

Article 39 of the FTA requires the authority to establish that the dumped imports are 

causing injury to the domestic industry.  For this purpose, investigating authorities 

must consider other factors they may be aware of, other than the dumped imports, 

which simultaneously affect the domestic industry.
881

  The RFTA clarifies that the 

objective of the analysis (causality analysis) of these other factors is to “determine 

whether injury or threat of injury was directly caused by [the dumped] imports”.
882

 

 

As in the case of the ADA, this causality analysis is supplemented by a non-

attribution rule, also contained in Article 39 of the FTA, requiring that “the effect 

caused by these other factors must not be attributed to the dumped imports”. 

 

For illustrative purposes, the RFTA contains a list of factors that may be taken 

into account during the causality analysis.  These factors include: (i) the volume and 

prices of imports not sold at dumping prices;  (ii) the contraction in demand or 

changes in the structure of consumption;  (iii) the trade restrictive practices of foreign 

and domestic producers, and competition between them; and (iv) developments in 

technology and the performance and productivity of export activities.
883

 

 

III.4.2.  IS THE EVALUATION OF ALL THE FACTORS ENUMERATED IN ARTICLE 69 OF THE 

RFTA MANDATORY? 

 

The FTA does not expressly clarify whether the evaluation of the factors enumerated 

in Article 69 of the RFTA is mandatory or not.  However, the use of the language “the 

[investigating authority] may evaluate the following factors” (emphasis added), in 

Article 69 of the RFTA, seems to indicate that the evaluation of every factor listed in 

this provision is not mandatory. 

 

Neither the FTA nor the RFTA establishes a specific methodology for the 

assessment of causation factors.   

 

III.4.3.  CUMULATION 

 

When the goods subject to investigation are imported from more than one country, the 

FTA allows the Mexican investigating authority to cumulatively assess the volume 

and effects of all those imports
884

, provided that such imports compete among 

themselves and with the like Mexican products.
885

  However, the authorities must not 

cumulatively assess the volumes and effects of the dumped imports from a specific 

country, if such imports are not significant and do not have any identifiable adverse 

effect on the domestic industry.  For this purpose, the investigating authority must 

consider the relevant economic factors, taking into account: 

                                                 
881

 See Article 39, para. 3 of the FTA. 
882

 See Article 69 of the RFTA. 
883

 Id. 
884

 See Article 43 of the FTA. 
885

 See Article 67 of the RFTA. 
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(i) Whether the rates of dumped imports and their share of the Mexican market 

shows no signs of a sustained increase during the period of investigation, or of 

the actual probability of an increase in the immediate future; 

 

(ii) Whether sales in the Mexican market of the product imported from the 

country in question, are isolated and sporadic, and 

 

(iii) Whether the nature of the product under investigation and the specific 

characteristics of the Mexican market, the presence of such imports has no 

identifiable influence on domestic prices or on the factors that influence the 

prices of the domestic product and the conditions of the Mexican industry 

producing like products.
886

 

 

III.5.  THE AD INVESTIGATION 

 

III.5.1.  INITIATION OF THE INVESTIGATION 

 

III.5.1.1.  Obligation to Conduct an Investigation 

 

The determination of the existence of dumping, injury and the causal relationship 

between the two, as well as the establishment of AD duties will be carried out through 

an investigation under the administrative procedure established by the FTA and its 

regulations.
887

 

 

As a general rule, AD investigations in Mexico should be initiated by the 

authorities upon request by an applicant with adequate legal standing according to the 

FTA.  Exceptionally, investigating authorities may commence an investigation 

without prior request, when they have sufficient evidence of dumping, injury and 

causation.
888

   

 

Consequently, it is possible to summirize that under the Mexican AD system, 

an AD investigation must focus on the existence of dumping and injury caused or that 

may be caused to the domestic industry.
889

 

 

III.5.12.  The Competent Authority 

 

As mentioned before, the Constitution empowers the Federal lawmakers to legislate 

in all matters concerning international trade. Through the FTA, the Mexican legislator 

has delegated on the Federal Government the power to impose measures to regulate or 

restrict exports from and imports into the Mexican territory, when necessary.
890

 

According to the FTA, such measures may be imposed to restrict the importation of 

goods when, inter alia, it is necessary to prevent dumped imports from competing in 

                                                 
886

 See Article 67, I-III of the RFTA. 
887

 See Article 29 of the FTA. 
888

 See Article 49 of the FTA. 
889

 See Article 76 of the RFTA.  As previously mentioned, the requirement to make an injury 

determination is subject to a reciprocity rule. 
890

 See Article 4, III of the FTA. 
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the Mexican market.
891

  As detailed below, such measures must take the form of AD 

measures and, as explained in the previous subsection, they may only be imposed 

after the excecution of an AD investigation.
892

  Under the FTA, the competent 

authority to conduct investigations on unfair trade practices, including AD practices, 

is the Ministry of Economy.
893

  

 

III.5.1.3.  Standing 

 

Applications requesting the initiation of an AD investigation may be filed by legally 

incorporated organizations
894

, individuals or companies producing goods that are 

identical or similar (like) to the products under investigation.  Applicants should 

represent at least 25% of the total production of the like products produced by the 

domestic industry.
895

 

 

Mr Gustavo Baez, a former UPCI official interviewed for the preparation of 

this thesis has informed me that in practice, apart from the 25% of the total production 

requirement, the Mexican authority also requires that the applicants supporting the 

initiation of the investigation represent more than 50% of the totality of the producers 

expressing an opinion, as the ADA mandates.
896

  Therefore, even though this 

requirement is not expressly contained either in the FTA or in the RFTA or in any 

interpretative criterion issued by the AD authority, the information provided by Mr 

Baez confirms that, in practice, Mexico follows the standing rules contained in the 

ADA. 

 

Apart from the applicants, other individuals and companies having an interest 

in the outcome of the investigation may participate in the AD proceedings.  The FTA 

refers to all participants in an AD investigation as “interested parties”.  This term 

includes the applicants, importers and exporters of the merchandise under 

investigation, as well as foreign legal persons having a direct interest in the 

investigation and those who have such character under international treaties or trade 

agreements.
897
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 See Article 16, V of the FTA. 
892

 See Article 29 of the FTA. 
893

 See Article 5, VII of the FTA.  Mexico’s Ministry of Economy is the subdivision of the Federal 

Executive branch that oversees, in general, the economic activity in Mexico.  Thus, all matters that 

relate to trade, either domestic or international, are the competence of this authority.  Therefore, the 

Ministry of Economy is also the competent authority to “advise Mexican exporters involved in 

investigations abroad on unfair trade practices and safeguard measures or any other proceedings which 

may result in a restriction on imports in other countries”, see Article 5, VIII of the FTA. 
894

 The term “legally incorporated organizations” covers chambers, associations, confederations, 

councils and any other group of producers incorporated under Mexican law, whose goal is to represent 

the interests of persons or entities engaged in the production of like products, see Article 136 of the 

RFTA. 
895

 See Article 50, I-II of the FTA and Article 60 of the RFTA.  However, as explained above, when 

producers are related to the exporters or importers or are themselves importers of the product under 

investigation, the term “domestic industry” should mean at least 25% of the non-related producers. 
896

 Responses provided by Mr Gustavo Baez, former UPCI official, during a telephonic interview 

conducted on 24 August 2013 (the notes taken during the interview are with the author of this thesis). 
897

 See Article 51 of the FTA.  Interestingly, except for members of the board of directors, the legal 

representatives of interested parties participating in AD investigations require professional 

accreditation under Mexican law, see Article 51, para. 2 of the FTA. 
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Although the ability of triggering an AD investigation lies primarily on the 

representatives of the domestic industry, once the Mexican investigating authority has 

decided to initiate such proceedings, applicants may not withdraw their request 

without the express consent of the exporters or importers involved.
898

 

 

III.5.1.4.  Acceptance of an Application 

 

Once an application for the initiation of an AD investigation has been filed, the 

investigating authority may, within 25 days, accept the application and issue a 

determination declaring the start of the investigation proceedings.
899

  This 

determination must be published in the Official Gazette and notified to the all the 

interested parties.
900

 

 

Alternatively, within 17 days, the investigating authority may request the 

applicant to submit further evidence or data.  The applicant must provide such 

additional information within 20 days upon reception of the request.
901

  If the 

information is not provided in time and as requested by the authority, the application 

must be considered withdrawn.
902

 

 

Finally, the authority may also, within 20 days, discard the application if it 

fails to comply with the applicable requirements under the FTA and the RFTA. 

 

III.5.1.4.1.  Information that must be provided by the applicants 

 

An AD application must lay down in writing and under oath the arguments supporting 

the need for AD measures.
903

  Among other information, the application must identify 

the applicant and the product in question; the legal basis supporting the applicant’s 

arguments, as well as the facts and the reasonably available evidence, supporting the 

existence of dumping, injury and a causal connection between them.
904
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 See Article 37, I-II of the RFTA. 
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 See Article 52, I of the RFTA. 
900

 See Article 52 of the RFTA 
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 See Article 52, II of the RFTA. 
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 Id. 
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 See Article 50, para. 3 of the FTA.  Along with their written application, applicants must submit the 

forms requested by the authority for that purpose. 
904

 See Article 75 of the RFTA.   More specifically, the application must include: (i) the name of the 

competent administrative authority;  (ii) the name of the applicant and, where appropriate, that of his 

representative along with the documents proving the legal representation;  (iii) the applicant’s main 

activity;  (iv) the volume and value of the production of the like domestic product;  (v) a description of 

the applicant’s participation, in volume and value, in the production of the like domestic product;  (vi) 

where applicable, the members of the organization to which the applicant belongs, indicating the 

number of members and information on their share of the domestic industry;  (vii) the legal basis 

supporting the applicant’s arguments;  (viii) a description of the allegedly dumped goods, information 

on its quality vis-à-vis the national production and other characteristics particular to those goods, the 

volume and value of the goods that have been imported or that are intended to be imported based on 

the corresponding measurement unit and its tariff classification under Mexican law;  (ix) the name and 

address of those who imported or seek to import the products, clarifying whether the imports already 

took place, in one or more transactions;  (x) the name of country or countries of origin or export of the 

goods, as applicable, and the name of the exporter;  (xi) the statement of the facts and data, 

accompanied by reasonably available evidence, supporting the application (these facts should be 

briefly narrated, with clarity and precision);  (xii) the alleged dumping margin;  (xiii) the evidence 

showing that injury or the threat of injury arises from the introduction of the dumped goods into the 
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The information submitted along with the application must be sufficient so as 

to establish a presumption that dumping, injury and causal connection exist and that, 

therefore, the initiation of an AD investigation is justified.
905

  Evidence must be 

completed and improved during the investigation. Thus, the type of evidence that is 

sufficient to initiate an investigation may no be sufficient to justify the imposition of 

AD duties.
906

 

 

In cases where the applicants do not represent the domestic industry as a 

whole, they must submit the information regarding the totality of the domestic 

production, provided that such information is reasonably available to them.
907

  In any 

case, along with their application, they must present a reliable estimate of the state of 

the domestic industry as a whole, including an explanation of the methodology they 

used to produce it.
908

 

 

As described in the previous subsection, if the application is obscure or 

irregular, the authority may, only once, request the clarification, correction or 

completion of the application, clearly indicating the flaws or inaccuracies it has 

detected.
909

   

 

III.5.1.5.  Decision to Initiate an Investigation 

 

III.5.1.5.1  Formal initiation of the investigation 

 

As previously mentioned, If the application complies with the requirements 

established in Article 50 of the FTA and Article 75 of the RFTA, the investigating 

authority must, within 25 days, accept the application and formally declare the 

beginning of the investigation through a resolution that must be published in the 

Official Gazette.
910

  Such resolution must contain, inter alia: (i) an invitation to the 

interested parties to participate in the AD proceedings; (ii) the deadline for the 

                                                                                                                                            
Mexican market;  (xiv) where applicable, a description of other regulatory or trade restrictive measures 

also requested related to the goods covered by the application, and (xv) other necessary information, 

see Article 75 of the RFTA. 
905

 “[For the] initiation of an anti-dumping investigation […] [t]he information submitted must be 

sufficient so as to establish at least a presumption”, see Seamless steel pipes from China, Preliminary 

Determination, Official Gazette (25 May 2010), paras. 104-106.  On this opportunity, the Mexican 

investigating authority explained that the standard concerning evidence for the initiation of an AD 

investigation is one of “sufficiency” rather than one of absolute certainty.  In the view of the Mexican 

investigating authority, sufficiency of the evidence is a concept that refers to the pertinence –whether 

the evidence relates to the facts involved– and accuracy– whether the evidence sheds light about the 

facts of the case– of the evidence, id. para. 104. 
906

 “[The] [i]nformation and evidence submitted must be completed and improved during the 

investigation”, see Denim from China, Preliminary Determination, Official Gazette (28 December 

2010) para. 165.  The Mexican authority considered that throughout an AD investigation, the applicant 

has the opportunity and bears the responsibility of improving the information it submits along with its 

application, id. 
907

 Mexican laws and regulations do not clarify the meaning of the expression “reasonably available to 

the applicant”. 
908

 See Article 63 of the RFTA. 
909

 See Article 78 of the RFTA. 
910

 See Article 52, I of the FTA. 



 

 209 

submission of evidence; and (iii) the date, time and place for the public hearing 

referred to in Articles 81 and 82 of the FTA.
911

 

 

III.5.1.5.2.  Notification to interested parties and the creation of a record 

 

The Mexican authority must create in every case an official record for the 

investigation.  Such record must consist of: 
912

 

 

(i) All the information submitted to the authority or produced during the 

investigation, including any governmental communications related to the case, 

as well as reports, records or memoranda of meetings with one or all the 

interested parties, third parties or interveners; 

 

(ii) The resolutions issued by the authority in relation to the investigation; 

 

(iii) The transcripts or minutes of meetings or hearings with the authority; 

 

(iv) The notifications published in the Official Gazette, including those related 

to the review of AD duties, and 

 

(v) The minutes of the meetings of the Commission concerning the analysis of 

draft final AD resolutions, as well as draft resolutions on which the authority 

accepts the commitment offered by the exporters under investigation in 

accordance with Article 72 of FTA. 

 

III.5.2.  IMPLEMENTATION OF THE INVESTIGATION 

 

III.5.2.1.  Period of Investigation 

 

The period of investigation should cover the period during which the allegedly 

dumped goods were imported.  Such period should cover at least six months prior to 

the start of the investigation.
913

 

 

Furthermore, the maximum duration of an AD investigation in Mexico must 

be 210 days.
914

  However, the former UPCI official Mr Gustavo Baez has clarified 

that, although not stated in law, the period of AD investigation in Mexico must be of 

at least 12 months, and that it must end at the closest possible point in time to the start 

of the AD investigation.
915

  Otherwise, the investigating authority must provide a 

thorough justification.
916

  In certain cases, the investigating authority may extend the 

period of investigation to cover imports that were made after the start of the 

                                                 
911

 See Article 81, I-III of the RFTA. 
912

 See Article 138 of the RFTA. 
913

 See Article 76, para. 1 of the RFTA. 
914

 See Article 59 of the FTA. 
915

 “When different from the period of investigation recommended by the WTO, a thorough 

justification must be provided”, see Carbon steel pipes with longitudinal seam from the United States, 

Administrative and Sunset Review Determinations, Official Gazette (18 May 2010). 
916

 Id. 
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investigation.
917

  Indeed, in practice, the Mexican investigating authority normally 

takes 18 months to conclude an investigation.
918

 

 

However, regarding injury determinations, the authority may require from the 

applicant, other domestic producers or any other person involved in an economic 

activity related to the product under investigation, the submission of information 

corresponding to a maximum period of five years prior to the filing of the 

application.
919

 

 

The Mexican investigating authority has clarified that the period of 

investigation must be established so as to allow the investigating authority to have the 

most updated information possible.
920

 

 

III.5.2.2.  Collection of Evidence 

 

As previously related, AD applicants must provide the legal basis, a description of the 

facts and the reasonably available evidence, supporting their application.  The FTA, 

however, gives the investigating authority a very active role in the gathering of 

evidence in an AD investigation.  Since the very moment of the submission of an AD 

application, the authority may require from the applicants the production of additional 

information.
921

 

 

Article 82 of the FTA unequivocally states that the investigating authority may 

make such inquiries, as it deems appropriate, in order to produce the best information 

possible.  Indeed, in general, the investigating authority in Mexico may require the 

applicants and any other interested parties the production of evidence, information 

and any other data that it deems relevant to the investigation.
922

  In addition, the 

investigating authority may order at any time, the excecution, repetition or extension 

of any evidentiary procedure, where such procedure is deemed “necessary and 

conducive to the knowledge of the truth of the facts in question”.
923

 

 

These powers, moreover, are not limited to the information under the control 

of the interested parties.  The FTA also empowers the investigating authority to 

require other producers, distributors or dealers of the product in question, as well as 

customs officials, agents, representatives or agents of the importers, or any other 

person it deems appropriate, to produce information and data at their disposal.
924

 

                                                 
917

 The RFTA does not clarify what those circumstances are.  However, it does indicate that in these 

cases, the decisions to impose provisional or definitive countervailing duties shall refer to both, the 

original and the extended periods of investigation, see Article 76, second para. of the RFTA. 
918

 Responses provided by Mr Gustavo Baez, former UPCI official, during a telephonic interview 

conducted on 24 August 2013 (the notes taken during the interview are with the author of this thesis);  

see also Jorge Miranda & Eduardo Díaz-Gavito, Mexico in DEREK BIENEN, ET AL., GUIDE TO 

INTERNATIONAL ANTI-DUMPING PRACTICE 423 (2013) (referring for instance to the Monobutyl Ether II 

investigation). 
919

 See Article 77 of the RFTA. 
920

 “The authority must use the most recent information possible”, see Seamless steel pipes from China, 

Determination Initiating an AD Investigation, Official Gazette (4 September 2009), para. 3. 
921

 See Article 52, II. 
922

 See Article 54 of the FTA. 
923

 See Article 82, para. 2 of the FTA. 
924

 See Article 55 of the FTA.  See also Article 174 of the RFTA that establishes that the investigating 

authority may require third parties who have had a business relationship with the party subject to a 
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Furthermore, providing false information or documents, or omitting or altering 

the original ones in order to attain the application of AD duties may be punished with 

a fine equal to the value of the goods imported during the period of investigation.
925

 

 

Article 83 of the FTA also establishes that the investigating authority may 

verify that the information and evidence provided by the interested parties is correct, 

complete and consistent with their accounting records.  Thus, the investigating 

authority may verify the information and evidence presented during the investigation 

and the documents in the administrative record by conducting in situ verifications, 

with the permission of the interested parties subject to verification.
926

  If the person 

under investigation refuses to accept the verification visit, or if as a result of the 

verification visit, the authority finds that the information submitted in the course of 

the investigation is not accurate, complete or does not correspond to the accounting 

records, the authority may impose AD duties based on the best information available 

and the facts known to it.  

 

The investigating authority may also rely on the services of specialized 

consulting firms to support its fact-checking activities.
927

 

 

III.5.2.3.  Due Process Obligations in an AD Investigation 

 

III.5.2.3.1.  Access to Relevant Information 

 

The investigating authority in Mexico must guarantee timely access by the interested 

parties to all the information available in the official record for the preparation of their 

arguments.
928

  However, confidential information would only be available to 

accredited legal representatives of interested parties and persons or entities entitled to 

have access to it under the international treaties or agreements to which Mexico is a 

party.
929

  In any event, the investigating authority must previously authorize such 

access.  Business confidential information and confidential government information 

would not be available to any of the interested parties.
930

 

 

                                                                                                                                            
verification visit, such as suppliers, customers and agents, the information and data that would allow 

the authority to verify the accuracy of the information submitted during such visit. 
925

 See Article 93, III of the FTA.  In the specific case of adjustments made to the normal value due to 

differences in quantities relative to the export price, the authority may impose a penalty equivalent to 

180 times the minimum wage in Mexico, to those who omit to submit in time the documents or reports 

necessary for the implementation of such adjustments, see Article 93, IV of the FTA. 
926

 See Article 83 of the FTA.  The implementation of verification visits outside the Mexican territory 

also requires the consent of the government of the country in question, see Article 83, para. 5 of the 

FTA. 
927

 See Article 176 of the RFTA. 
928

 See Article 80 of the FTA and Article 147 of the RFTA. The authority may issue, at the expense of 

the requesting interested party, certified copies of the requested section or sections of the official 

record. 
929

 See Article 80 of the FTA. 
930

 See Article 80 of the FTA.  Moreover, during the investigation, at the request of any of the 

interested parties, the investigating authority must provide timely access to all non-confidential 

information contained in the official record of any other investigation, after 60 days of the publication 

of the final determination in that investigation, see Article 80, para. 3 of the FTA and Article 156 of the 

RFTA. 
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Information in the official record may be reviewed by the interested parties 

not only during the main AD investigation procedures, but also during the 

administrative reviews, sunset reviews and the judicial reviews of the authorities’ 

definitive determinations and even during dispute settlement proceedings established 

under the international agreements to which Mexico is a party.
931

 

 

The investigating authority must notify the start of an AD investigation to all 

interested parties whose existence the authority is aware of, the day after the 

publication of its decision to initiate such investigation in the Official Gazette.
932

  

Together with the notification, the authority must also send a copy of the application, 

along with those annexes that contain non-confidential information; or, if the 

investigation was initiated ex officio, all the relevant documents upon which the 

authority based its decision to start an AD investigation.
933

  Furthermore, in general, 

the investigating authority must promptly notify its determinations in writing to all the 

interested parties in an AD investigation.
934

 

 

The FTA also imposes on the interested parties, the obligation to send to the 

other interested parties copies of each of the reports, documents and any other 

evidence they submit to the investigating authority in the course of the AD 

proceedings; except of course, for confidential information referred to in Article 81 of 

the FTA.
935

  However, this obligation does not relieve the investigating authority of 

its obligation to provide, upon request, interested parties with access to the 

information, documents and evidence in the official record.
936

 

 

Moreover, preliminary determinations, determinations declaring the start and 

conclusion of an administrative review, accepting the undertaking proposed by the 

exporter, declaring whether a particular product is subject to AD duties must also be 

published in the Official Gazette and subsequently notified to the interested parties.
937

 

 

Interested parties may request the investigating authority, at any time, to 

clarify or specify certain aspects of the final determinations imposing AD duties.
938

  

Moreover, upon request, the authority must conduct technical briefings with 

interested parties, with the aim of explaining the methodology used to determine the 

margins of dumping and the existence of injury or threat of injury, and the reasons 

supporting causation.
939

 

 

                                                 
931

 See Article 147 of the RFTA. 
932

 See Article 53 of the FTA.  This notification may be made electronically, see Article 141 of the 

RFTA.  Interestingly, the RFTA does not contain an express authorization for electronic notifications 

in relation to any other determination of the investigating authority. 
933

 See Article 53, para. 2 of the FTA. 
934

 See Article 142 of the RFTA.  These notifications must be made by certified mail, or by other direct 

means, such as “specialized mailing services, electronic means or any other technology”, see Article 84 

of the FTA. 
935

 See Article 56 of the FTA and Article 140 of the RFTA. 
936

 See Article 140 of the RFTA. 
937

 See Articles 57, 68, 73, 89A of the FTA. 
938

 See Article 89C of the FTA and Article 93 of the RFTA. 
939

 See Article 84 of the RFTA.  During these meetings, interested parties may ask all the questions 

they deem appropriate as long as they relate to the information disclosed in the official record and the 

confidentiality rules are observed, see Article 85 of the RFTA. 



 

 213 

Finally, the investigating authority must prepare written reports summarizing 

the content and conclusions of all communications between the authority and any 

interested party.  These reports must be incorporated into the official record.
940

 

 

III.5.2.3.1.1.  Treatment of Confidential Information 

 

As mentioned in the previous subsection, since the very beginning of the investigation 

interested parties must be provided with a copy of the application and all the annexes.  

Interested parties, moreover, may consult all the information contained in the official 

record at any point during the AD investigation and the subsequent reviews of the 

final determinations.  However, there are some restrictions to the exercise of this 

procedural guarantee concerning access to confidential information, business 

confidential information and confidential government information.
941

 

 

As related above, confidential information is only available to the interested 

parties and those individuals or entities entitled to have access to it under the 

international agreements to which Mexico is a party.
942

  In addition, business 

confidential information and confidential government information is, in principle, not 

available to any interested party.
943

 

 

According to the RFTA, the following information must be considered as 

confidential: 

 

 (i) Production processes of the goods concerned; 

 

(ii) Production costs and the components of the product; 

 

(iii) Distribution costs; 

 

(iv) Terms and conditions of sale, except those offered to the public; 

 

(v) Sales prices by transaction and by individual products, except for certain 

information related to the prices such as dates of sales and distribution, as well 

as dates of transportation if it follows public schedules; 

 

(vi) Types of customers, distributors or suppliers; 

 

(vii) The exact amount of the dumping margin per individual transactions; 

 

                                                 
940

 See Article 139 of the RFTA. 
941

 See Article 53 of the FTA. 
942

 Article 80 of the FTA states that access to confidential information must be authorized by the 

investigating authority.  However, it is not clear whether such authorization should be automatic, or 

whether it can be refused based on an independent assessment by the investigating authority.  In other 

words, it is not clear whether such authorization may be refused even if the person making the request 

is entitled to have access to the confidential data in question under, for instance, an international 

agreement to which Mexico is a party such as the ADA. 
943

 See Article 80 of the FTA.  The FTA and RFTA rules concerning confidential information, business 

confidential information and government confidential information must be observed during the main 

investigations and administrative and judicial review proceedings, see Article 157 of the RFTA. 
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(viii) The amount of the adjustments based on differences in terms and 

conditions of sale, volume or quantities, variable costs and taxes proposed by 

an interested parties; and 

 

(ix) Any other company-specific information that, if disclosed to the public, 

might cause harm to the company’s competitive position.
944

 

 

Interested parties authorized to have access to confidential information may 

not use it for personal gain.  They also have the obligation to take all necessary 

measures to prevent its disclosure to the public.
945

  Failure to comply with this 

obligation is punishable with a fine proportionate to the damage caused or the benefit 

obtained by the disclosure or use of the information in question.
946

 

 

In AD investigations, “business confidential information” means information 

which disclosure may result in substantial and irreversible monetary or financial 

damage to the owner of such information.  It may include unpatented secret formulae 

or processes that have a commercial value and that are used exclusively by a small 

group of people in the production of commercial goods.
947

 

 

Interested parties must indicate to the investigating authority the information 

that they wish to be treated as confidential or as business confidential information.  In 

addition, the party making such request must explain the reasons justifying such 

treatment.
948

  Moreover, the party making a confidentiality request must provide a 

public summary of the information in question.  This summary must be sufficiently 

detailed so that the matter at issue may be reasonably and integrally understood.
949

 

 

The identity of the sources from whom the interested parties obtain their 

information should be disclosed only to the investigating authority, unless disclosure 

is authorized by the source in question.
950

  

 

 “Confidential government information” means information that may not be 

disseminated as a result of a prohibition imposed by law or by an international treaty 

to which Mexico is a party.
951

  It includes statistics and documents concerning 

Mexico’s national security and strategic scientific and technological development, as 

well as confidential government-to-government communications.
952

 

 

                                                 
944

 See Article 149, I-IX of the RFTA. 
945

 See Article 80 of the FTA.  Access to confidential information must take place at the offices of the 

investigating authority and in the presence of a government official. The investigating authority must 

provide the reviewers with reasonable time to review the information and allow them to make notes or 

summaries.  The authority may also provide copies of the information, indicating what confidentiality 

precautions must be taken.  See Article 161 of the RFTA. 
946

 See Article 93, VI of the FTA. 
947

 See Article 150 of the RFTA. 
948

 See Article 152 of the RFTA. 
949

 See Article 153 of the RFTA.  If the information in question may not be summarized, the party 

making the confidentiality request must provide an explanation justifying such impossibility, see 

Article 158, III of the RFTA. 
950

 See Article 151 of the RFTA. 
951

 See Article 154 of the RFTA. 
952

 Id. 
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The investigating authority must disclose confidential information when duly 

requested by administrative and judicial tribunals, including those established under 

the international agreements to which Mexico is a party.
953

  The investigating 

authority must also inform Mexico’s competition authorities if, based on the evidence 

produced in the course of an AD investigation, it suspects that one of the interested 

parties has incurred in monopolistic practices.
954

 

 

III.5.2.3.2  Full Opportunity for Defense 

 

The FTA establishes that the notification to the interested parties about the authority’s 

decision to initiate an AD investigation must inform such parties that they have the 

right to participate in the investigation and defend their interests.
955

  The authority 

must also inform the interested parties about the dates covered by the trial period, and 

announce the celebration of a public hearing where interested parties are allowed to 

present their cases.
956

 

 

Importers and exporters must be given a period of 30 days to submit their 

defense.  After such period, the applicants may submit their counterarguments within 

a period of 8 days.
957

  

 

Moreover, interested parties may also submit during the trial phase, all the 

information, evidence and any other data they rely on to support their arguments.
958

  

The trial period must start on the day following the publication in the start of the AD 

investigation in the Official Gazette, until the conclusion of the public hearing 

established by Article 81 of the FTA.
959

  Interested parties may submit any kind of 

evidence except for the confession of the authority, and any other evidence considered 

against public order or public morals.
960

  However, there is a specific period, within 

the trial period, during which the parties must submit the evidence they possess.
961

  

Indeed, interested parties may submit arguments, evidence and other information 

                                                 
953

 See Article 155 of the RFTA. 
954

 See Article 86 of the FTA.  In determining the amount of the applicable fine, the investigating 

authority must take into consideration the seriousness of the infraction, the damages caused, the 

violator’s record and its financial situation, see Article 93 of the FTA.  
955

 See Article 53 of the FTA. 
956

 See Article 81 of the FTA. 
957

 See Article 164 of the RFTA.  In addition, after the publication in the Official Gazette of the 

preliminary resolution referred to in Article 57 of the FTA, interested parties must be given a period of 

30 days to present their arguments and complementary evidence, see Article 164, para. 3 of the RFTA. 
958

 Article 171 of the RFTA expressly indicates that the submission of evidence must take place only 

during the trial period.  However, as mentioned above, when necessary the investigating authority may 

order the repetition or extension of any evidentiary procedure outside the trial period, see Article 171 

of the RFTA. 
959

 See Article 163 of the RFTA. 
960

 See Article 82 of the FTA.  The authority’s decision to reject certain piece of evidence may not be 

challenged within the AD proceedings, see Article 82, para. 4 of the FTA. 
961

 “The trial period covers the period from the day following the publication of the determination to 

initiate an investigation up to the conclusion of the public hearing; but the period for the submission of 

evidence is subject to the deadlines established by Article 53 of the FTA and Article 164 of the 

RFTA”, see Carbon steel pipes with longitudinal seam from the United Kingdom and Northern 

Ireland, Final Determination, Official Gazette (5 January 2010). 
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within a period of 23 days after the reception of the forms sent to them by the 

investigating authority.
962

 

 

The investigating authority must accept as evidence, public and private 

documents, expert opinions, administrative recognitions or verifications, witness 

statements, presumptions and any other type of evidence not prohibited by law.
963

 

 

After the trial phase, there must be a stage that the FTA calls the “allegations 

period” (periodo de alegatos) during which the interested parties may submit written 

conclusions on both, substantive and procedural matters.
964

  At this stage, however, 

the parties may not be allowed to submit new evidence.
965

 

 

Interested parties are given anew an opportunity to defend their interests 

during a public hearing aimed at confronting and cross-examining their counterparts 

and refuting their arguments and evidence.
966

  This public hearing must take place 

between the publication of the preliminary and final determinations.
967

  During the 

hearing each party is given the opportunity to speak alternately twice on the 

arguments and evidence provided by the other parties.
968

  Confidentiality rules should 

also be observed during the hearing.
969

 

 

Finally, within the 30 days following the publication of the preliminary 

determination, interested parties may submit additional arguments and 

complementary evidence.
970

  This evidence, however, must add upon the evidence 

already submitted.  Thus, completely new evidence should be rejected at this stage of 

the proceedings.
971

 

 

Furthermore, at any point in the course of an AD investigation, interested 

parties may request the celebration of a settlement hearing.
972

  At this hearing, 

interested parties may propose to other parties and to the authority possible 

alternatives to the continuation of the investigation and the imposition of AD 

duties.
973

  The parties invited to these hearings are not obliged either to attend them, 

or to accept the proposed solutions.
974

  Moreover, the FTA expressly prohibits anti-

                                                 
962

 See Article 53 of the FTA.  The 23-day deadline starts running from the date of receipt of the 

notification form.  Forms are considered received by the interested parties five days after being sent to 

the recipient or transmitted to the diplomatic representative of the government of the exporting country. 
963

 See Article 162 of the RFTA. 
964

 See Article 82 of the FTA and Article 172 of the RFTA. 
965

 See Seamless steel pipes from China II, Final Determination, Official Gazette (24 February 2011). 
966

 See Article 165 of the RFTA. 
967

 See Article 81 of the FTA. 
968

 See Article 166 of the RFTA.  The authority, in agreement with the interested parties, must set the 

maximum time each party is allocated.  Experts may also be given the floor if there are discrepancies in 

their opinions, see Article 167 of the RFTA. 
969

 See Article 168 of the RFTA. 
970

 See Article 164, para. 3 of the RFTA. 
971

 “The second trial period is for the submission of complementary evidence”, see Aluminum tubular 

containers from Venezuela, Sunset Review Determination, Official Gazette (13 August 2010). 
972

 See Article 86 of the RFTA.  When considered appropriate, the investigating authority may also 

propose, ex officio, the celebration of a settlement hearing. 
973

 See Article 61 of the FTA. 
974

 See Article 87 of the RFTA. 
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competitive settlements.
975

  If legal and viable, and accepted by the parties, the 

settlement solution may be approved by the authority and incorporated into the final 

resolution. This resolution shall be notified to the interested parties and published in 

the Official Gazette.
976

 

 

III.5.2.3.3.  Objective & Thorough Evaluation of the Evidence 

 

III.5.2.3.3.1.  Considering All the Available Information 

 

Article 64 of the FTA establishes that the investigating authority must calculate 

individual margins of dumping for those foreign producers who provided enough 

information for it.  It also establishes that these individual margins must be the basis 

for determining specific AD duties. 

 

Neither the FTA nor the RFTA establishes, as paragraph 3 of Annex II of the 

ADA does, that the information that must be taken into consideration must be 

verifiable; appropriately submitted in a timely fashion, and supplied in the medium or 

computer language requested by the authorities.  However, the Mexican investigating 

authority has clarified, through the emission of interpretative criteria, that the 

investigating authority may impose certain rules for the submission of evidence. 

 

For instance, the Mexican investigating authority has recognized that the 

establishment of reasonable deadlines is necessary for the proper excecution of the 

investigation.  However, in establishing and enforcing such deadlines some flexibility 

must be observed.  This flexibility may not be limitless nevertheless; and the 

extension of deadlines may only be granted if the interested party requesting the 

extension provides a valid justification.   In any event, if the investigating authority 

refuses the extension, it must explain its reasons in the corresponding 

determination.
977

 

 

Finally, it is worth-mentioning that, except in respect to notifications and 

verification visits, in the absence of specific provisions in the FTA concerning the 

excecution of the investigation proceedings, the Federal Tax Code applies to the 

extent that it is appropriate in light of the specific nature of AD investigations.
978
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 See Article 88, para. 2 of the RFTA. 
976

 See Article 61 of the FTA.  Interested parties may request the convening of a conciliation hearing, 

from the date of publication in the Official Gazette of the authority’s decision to start the investigation 

up until 15 days before the end of the trial period.  The request must contain the proposed settlement, 

see Article 86 of the RFTA. 
977

 “Deadlines may be flexible, but not in an unlimited manner because the authority must control the 

development of the investigation”, see Seamless steel pipes from China, Preliminary Determination, 

Official Gazette (25 May 2010).  When considering whether to extend a deadline, the investigating 

authority may consider inter alia: (i) the legal provisions establishing the deadline, (ii) the availability 

of the information, (iii) whether the information is new, see Seamless steel pipes from China, 

Preliminary Determination, Official Gazette (25 May 2010). 
978

 See Article 85 of the FTA. 
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III.5.2.4.  Failure to Provide Necessary Information or Significantly Impeding 

the Investigation 

 

According to Article 54 of the FTA, failure to provide the evidence, information or 

data requested by the authority allows the investigating authority to make decisions 

according to the “best information available”. 

 

As stated above, as a general rule, the investigating authority must calculate 

individual margins of dumping for those foreign producers who provided enough 

information so as to allow such calculation.
979

  However, the authority may assess AD 

duties based on the margin of dumping obtained based on the “best information 

available” and on the “facts known to the authority”, in the following cases: 

 

(i) Where producers decline to participate in the AD investigation;
980

 

 

(ii) When the producers fail to provide the required information in a timely 

manner, significantly impede the investigation, or the information or evidence 

is incomplete, inaccurate or does not derive from their accounting records, so 

that a determination of an individual margin of dumping is not possible;
981

 

 

(iii) When the producers have not exported the product under investigation 

during the investigation period;
982

 

 

(iv) When the exporters or the importers fail to comply with the agreed price 

undertakings;
983

 

 

(v) If as a result of a verification visit, the authority finds out that the 

information submitted in the course of the investigation was inaccurate or 

incomplete or inconsistent with the corresponding accounting records;
984

 or 

 

(vi) In case of failure to accept a verification visit.
985

 

 

The expression “best information available” refers to the information the 

investigating authority considers as “the most adequate and appropriate” after 

conducting a “comparative analysis” of the evidence on the record.
986

  The terms 

“facts known to the authority” mean, according to the FTA, the evidence and data 

provided in a timely manner by the interested parties, their agents, as well as the 

information obtained by the investigating authority itself.
987

  In some cases, this may 

entail relying exclusively on the information provided by the applicant.
988

 

                                                 
979

 See Article 64 of the FTA. 
980

 See Article 64, I of the FTA. 
981

 See Article 64, II of the FTA. 
982

 See Article 64, III of the FTA. 
983

 See Article 74 of the FTA. 
984

 See Article 83, para. 4 of the FTA. 
985

 See Article 83, para. 6 of the FTA. 
986

 “The emphasis is on the adjective ‘best’, since the facts must be supported by the best information 

available”, see Aluminum tubular containers from Venezuela, Sunset Review Determination, Official 

Gazette (13 August 2010). 
987

 See Article 64, para. 3 of the FTA. 
988

 See Steel beams from Brazil, Sunset Review Determination, Official Gazette (9 July 2009). 
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III.5.3.  TERMINATION OF THE INVESTIGATION 

 

According to Article 52, III of the FTA, the investigating authority must discard an 

application to initiate an AD investigation within 20 days after its submission, if the 

application fails to comply with the applicable requirements.  However, an interesting 

aspect of the the Mexican AD system is that the FTA does not contain an explicit rule 

requiring the investigating authority to terminate an AD investigation if, at any point 

during the proceedings, the authority realizes that there are no grounds to impose AD 

measures. 

 

III.5.4.  CONCLUSION OF THE INVESTIGATION 

 

According to the FTA, an AD investigation in Mexico must be concluded within 210 

days after the publication in the Official Gazette of the decision to initiate the 

investigation.  AD proceedings may conclude with (i) the imposition of definitive AD 

measures; (ii) the revocation of provisional AD measures; or (iii) a declaration of the 

conclusion of the investigation without imposing AD measures.
989

 

 

III.6.  IMPOSITION OF AD MEASURES 

 

III.6.1.  ALLOWED REMEDIAL MEASURES 

 

As explained above
990

, the Ministry of Economy in Mexico has the power to restrict 

imports into Mexico
991

 through the imposition of AD measures such as AD duties
992

, 

to counteract the effect of dumped imports.
993

 

 

Article 28 of the FTA establishes that: 

 
“[…] individuals and companies that import goods into Mexico 

under price discrimination circumstances must pay a compensatory 

duty in accordance with this law”. 

 

Also as related above, the FTA uses the terms “price discrimination” to refer 

to “dumping”; and the concept of “compensatory duties” in the FTA includes AD 

duties.
994

 

 

 

 

 

 

                                                 
989

 See Article 59 of the FTA. 
990

 See Article 4 of the FTA. 
991

 See Articles 4, III and 5, VII of the FTA. 
992

 See Articles 28 and 29 of the FTA. 
993

 See Article 16, V of the FTA. 
994

 The FTA does not use the term “anti-dumping duties” and uses the term “compensatory duties” 

instead, because many provisions in the FTA and the RFTA concerning AD investigations and the 

imposition of AD duties, also apply during subsidies and countervailing duties (CVD) proceedings.  

Thus, the term “compensatory duty” designates the type of duties that may be imposed in both, AD and 

CVD proceedings. 
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III.6.1.1.  Definition of “Compensatory Duties” 

 

Article 3 of the FTA defines “compensatory duties” as those that apply to goods 

imported under conditions of price discrimination or subsidization in their country of 

origin”. 

 

Under the FTA, “compensatory duties” or AD duties are not considered tariff 

measures.
995

  Article 12 defines the term “tariffs” as the general taxes on exports and 

imports.  Within the Chapter “Non-Tariff Regulations and Restriction Measures”, 

Article 16 of the FTA establishes that non-tariff measures may be imposed on the 

importation of goods when necessary to prevent the entry into the market of goods in 

conditions involving unfair trade practices.
996

 

 

III.6.1.2.  The Competent Authority 

 

Article 5, VII of the FTA sets forth: 

 
Article 5. The Ministry of Economy has the power of: 

VII. Conducting and completing investigations on unfair trade 

practices and determining the countervailing duties resulting from 

such investigations; 

 

According to the Internal Regulations, the administrative unit within the 

Ministry of Economy in charge of conducting AD investigations and deciding on the 

adoption of AD measures is the UPCI or Unit on International Trade Practices 

(Unidad de Practicas Comerciales Internacionales) –to which I have previously 

referred.
997

  The implementation of essentially all the investigative powers and 

responsibilities described in Part III of this thesis corresponds to the UPCI.
998

 

 

Also, the ability to decide whether or not to impose AD duties is bestowed 

primarily upon the UPCI.  Nevertheless, regarding the imposition of final AD duties, 

the UPCI is required to consult the opinion of an inter-agency body known as the 

International Trade Commission, ITC (Comsión de Comercio Exterior).
999

  The ITC 

is a mandatory consultative body formed by representatives of the relevant agencies 

of the Federal Government, and its scope of action covers matters concerning foreign 

trade, including unfair trade practices.
1000

 

                                                 
995

 See Article 17, para. 2 of the FTA. 
996

 See Article 16, V of the FTA. 
997

 See Article 15, I of the Internal Regulations.  This specialized unit reports directly to the Under-

Minister of Foreign Trade, see Article 1, III of the Resolution that mends the previous Resolution 

ascribing the administrative units of the Ministry of Economy, and restructuring the organization and 

competences of the Advisory Council International Trade Practices, published in the Official Gazette 

on 22 October 2009. 
998

 See Article 15, I-XIX of the Internal Regulations.  Moreover, within the UPCI there are two 

specialized subunits that chiefly intervene in AD investigations, namely, the Deputy Director General 

of Dumping and the Deputy Director General of Injury, see last para. of Article 15 of the Internal 

Regulations. 
999

 See Article 17 of the FTA;  see also Article 15, XI of the Internal Regulations. 
1000

 See Article 6 of the FTA.  The ITC is composed of representatives of the following entities in 

Mexico: the Ministry of Foreign Affairs, the Ministry of Finance and Public Credit; the Ministry of 

Social Development; the Secretariat of Commerce and Industrial Development; the Ministry of 
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Upon request by the UPCI, the ITC must issue an opinion on the convenience 

of imposing definitive AD duties or accepting the price undertakings offered by the 

exporters, and eventually on the appropriateness of the amount of the applicable AD 

duties.
1001

  The FTA does not require the UPCI to follow the opinion of the ITC.  

However, the UPCI may not impose definitive AD measures without consulting the 

opinion of the ITC.
1002

  Furthermore, based on a recommendation of the ITC, the 

investigating authority may opt for not imposing AD measures even if the existence 

of dumping was established during the investigation.
1003

 

 

Mr Alejandro Sánchez, a former UPCI official has informed me that in 

practice, the UPCI actually requests the opinion of the ITC in all cases.  Moreover, 

Alejandro Sánchez also stated that the final determination in an AD investigation is 

considered a decision by the ITC, rather than by UPCI.
1004

 

 

The ITC’s assessment must be based on an economic analysis prepared by the 

Ministry of Economy, analyzing the costs and benefits of imposing AD measures.
1005

  

This analysis may take into account, inter alia, the impact on the following factors: (i) 

prices, (ii) employment, (iii) competitiveness of production chains, (iv) government 

revenues, (v) earnings of the productive sector, (vi) cost to consumers, (vii) range and 

quality of supply available and (viii) the level of market competition.
1006

 

 

In addition, the UPCI may rely on the advice, studies and assessments 

prepared by the Advisory Council on International Trade Practices, the ACITP, a 

technical body formed by the representatives of several agencies of the Federal 

Government and the private sector.
1007

  The ACITP’s central role is to “support the 

Ministry of Economy with specialized studies and research to enable the [UPCI] to 

improve the technical content of their investigations”.
1008

 

 

 

 

                                                                                                                                            
Agriculture and Water Resources, Ministry of Health; the Bank of Mexico, and the Federal 

Competition Commission, see Article 2 of the RFTA. 
1001

 See Article 6 of the FTA; Article 9, XIII-XIV of the RFTA; Article 15, XI of the Internal 

Regulations. 
1002

 See Article 9 of the RFTA. 
1003

 See Ammonium Sulfate from the United States, Sunset Review Determination, Official Gazette (28 

August 2008). 
1004

 Responses provided by Mr Alejandro Sánchez, former UPCI official, to the Questionnaire for 

Mexican Official on Mexico’s Anti-Dumping Practices (15 May 2013) (a copy of the questionnaire and 

the responses is with the author of this thesis). 
1005

 See Article 18 of the FTA. 
1006

 See Article 18 of the FTA. 
1007

 The ACITP includes representatives of the Ministry of Economy’s Undersecretary of Regulation 

and Services to the Industry and Foreign Trade, the head of the UPCI, the Director General of 

Industries and the Director General of the Legal and Trade Negotiation Council.  It also includes 

representatives of the Ministry of the Treasury, and those designated by the General Customs Manager 

and the head of the Revenues Policy Unit.  The ACITP also includes representatives of the private 

sector appointed by several trade and industry syndicates, see Article 3 of the Resolution restructuring 

the organization and competences of the Advisory Council on International Trade Practices, Official 

Gazette (3 May 2001). 
1008

 See Article 5, II of the Resolution restructuring the organization and competences of the Advisory 

Council on International Trade Practices, Official Gazette (3 May 2001). 
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III.6.1.3.  Other Allowed Measures 

 

Article 17 of the FTA contains the list of allowed regulatory and non-tariff measures 

that may be imposed by the trade authorities in Mexico.  These measures consist of 

import permits, maximum quotas, country of origin labeling, certification, 

compensatory duties and other measures that are deemed appropriate by the authority. 

 

Article 16 of the FTA establishes that non-tariff measures may be imposed 

when necessary to counteract unfair trade practices.
1009

  Moreover, the FTA expressly 

clarifies that compensatory duties may only be imposed to counteract unfair trade 

practices.
1010

  The question remains, however, whether other non-tariff measures may 

be applied to remedy the negative effects of dumping.  Article 22 of the FTA provides 

some clarification on this issue by expressly prohibiting the use of import permits as a 

reaction to unfair trade practices.
1011

  But what about other non-tariff measures?  

Should this express prohibition be interpreted as implicitly allowing non-tariff 

measures other than import permits to be applied in AD and anti-subsidization cases?  

In my opinion, the answer is no.  An integral interpretation of Articles 28 (the 

definition of unfair trade practices), 57 (the content of preliminary determinations), 59 

(the content of final determinations) and 72 (price undertakings) of the FTA suggests 

that AD duties and price undertakings are the only remedies allowed against dumping 

practices in Mexico.
1012

 

 

The Mexican authorities may also impose other measures, including sanctions 

throughout and as a result of an AD investigation.  These other actions, however, may 

not be imposed to remedy dumping, but rather as the exercise of the policing powers 

of the Mexican authorities.  Thus, the FTA allows administrative authorities in 

Mexico to penalize disobedience or fraud committed during and in relation to AD 

investigations.  For instance, the Ministry of Economy may impose a fine equivalent 

to two times the value of the goods imported to those who falsify data or documents, 

or omit or alter with fraudulent intent or gross negligence information concerning the 

origin of imported goods.
1013

  A fine equivalent to the value of the imported goods 

may also be imposed to those who provide false information with the aim of inducing 

the imposition of AD duties.
1014

  Also, failure to comply with a request to submit 

information from the investigating authority may be sanctioned with a fine of 180 

times the minimum wage in Mexico.
1015

 

 

 

 

                                                 
1009

 See Article 16, V of the FTA. 
1010

 See Article 17 of the FTA. 
1011

 See Article 22, I of the FTA. 
1012

 In particular, Article 28 of the FTA establishes that “individuals and companies that import goods 

under price discrimination circumstances into Mexico must pay a compensatory duty”.  In my view, 

this provision limits the possible actions that may be taken against dumping.  Moreover, since 

according to the FTA an AD investigation may only be concluded through a determination imposing 

AD duties, terminating the investigation without imposing duties, or accepting the price undertakings 

suggested by the exporters, no provision within the FTA would offer support for the imposition of any 

other type of measures as a result of a positive finding of dumping. 
1013

 See Article 93, I of the FTA. 
1014

 See Article 93, III of the FTA.  
1015

 See Article 93, IV of the FTA. 
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III.6.1.4.  Provisional AD Measures 

 

III.6.1.4.1.  Requirements for the application of provisional measures 

 

Within a period of 90 days from the day following the publication of the decision to 

initiate an investigation, the investigating authority must issue a preliminary 

determination.
1016

  In this preliminary decision the authority may: 

 

(i) Impose provisional AD duties, provided that at least 45 days have passed 

since the publication of the determination to initiate the investigation; 

 

(ii) Decide not to impose provisional AD duties and continue with the 

investigation; or 

 

(iii) Terminate the administrative investigation when there is insufficient 

evidence of dumping, injury or causal link.
1017

 

 

This preliminary determination must be published in the Official Gazette and 

subsequently notified to the interested parties.
1018

  Preliminary duties become 

effective the day after this publication;
1019

 and they must be paid together with the 

applicable general import taxes.
1020

  Alternatively, exporters or importers may opt for 

establishing guarantees instead of paying the preliminary duties.
1021

 

 

Moreover, a positive preliminary determination must contain, inter alia, the 

following information: 

 

(i) The normal value and the export price obtained by the investigating 

authority, except if such information is considered confidential or business 

confidential; 

 

(ii) A description of the methodology used to determine the normal value and 

the export price; 

 

(iii) The margin of dumping; 

 

(iv) A description of the injury to the domestic industry; 

 

(v) An explanation of the analysis conducted by the authority of each of the 

factors supporting the existence of injury or threat of injury, including those 

set out in Articles 41 and 42 of the FTA; and explaining in detail the 

importance of each one of them in the authority’s decision making process; 

and 

 

                                                 
1016

 See Article 57 of the FTA. 
1017

 See Article 57, I-III of the FTA. 
1018

 See Article 57, para. 2 of the FTA. 
1019

 See Article 89 of the FTA. 
1020

 See Article 89, para. 2 of the FTA. The competent authority in Mexico to collect these duties is the 

Ministry of the Treasury, see Article 65 of the FTA 
1021

 See Article 65 of the FTA. 
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(vi) The amount of the provisional AD duties.
1022

 

 

If the authority decides not to impose provisional AD duties and to continue 

with the investigation, the preliminary determination must indicate that the reasons 

that motivated the start of the investigation have not changed.
1023

  Finally, in case of a 

negative determination, the resolution must include a declaration that the investigation 

concludes without imposing AD duties, and a summary of the ITC’s opinion.
1024

 

 

III.6.1.4.2.  Types of provisional measures 

 

Preliminary duties may be specific or add valorem.
1025

  If they are specific they must 

be calculated per unit of the product in question. If they are ad-valorem, they must be 

calculated as a percentage of the customs value of the goods.
1026

 

 

III.6.1.4.3.  Time limits for the application of provisional measures 

 

A preliminary determination must be issued within a period of 90 days as from the 

day following the publication of the decision to initiate an investigation.
1027

  

However, a positive preliminary determination may not be issued earlier than 45 days 

after the publication of the determination to initiate an investigation.
1028

 

 

III.6.1.4.4.  Possible scenarios concerning provisional measures following a final 

determination 

 

If the final resolution confirms the preliminary duties, the authority may require the 

payment of the corresponding duties or make the guarantees effective.  If the final 

determination changes or reverses the preliminary duties, the authority must cancel or 

modify the guarantees accordingly; or, if necessary, repay with interests the totality or 

the corresponding difference of the amounts already paid by the exporter or the 

importer.
1029

 

 

III.6.1.5.  Price Undertakings 

 

If during an AD investigation, after a positive preliminary determination, the exporter 

voluntarily undertakes to revise its prices or to cease its exports, the investigating 

authority may suspend or terminate the investigation without applying AD duties.
1030

 

 

The undertakings offered by the exporters may consist of any commitments 

which application would result in the elimination of dumping and of the injury or the 

threat of injury to the domestic industry.
1031

  These commitments may include: 

 

                                                 
1022

 See Article 82, I, A-H of the FTA. 
1023

 See Article 82, II of the FTA. 
1024

 See Article 82, III of the FTA. 
1025

 See Article 87 of the FTA. 
1026

 Id. 
1027

 See Article 57 of the FTA. 
1028

 See Article 57, I of the FTA. 
1029

 See Article 65 of the FTA. 
1030

 See Article 72 of the FTA. 
1031

 See Article 112 of the RFTA. 
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(i) Adjusting the export price of the goods in question; 

 

(ii) Limiting exports to the amounts agreed with the Mexican authority; 

 

(iii) Completely suspending exports into Mexico for a period agreed with the 

authority; and 

 

(iv) Other commitments that may have a similar effect in the opinion of the 

authority.
1032

 

 

III.6.1.5.1.  Requirements for the acceptance of price undertakings 

 

An interesting feature the Mexican AD system of rules is the establishment of 

requirements for the acceptance of price undertakings.  In other words, the FTA not 

only allows the Mexican investigating authoritiy to accept such undertakings instead 

of imposing AD measures, but it indicates the type of requirements that the exporters 

or importers must comply with to allow the the investigating authorities to accept 

their offer.  The requirements for the adoption of price undertakings are: 

 

(i) A positive preliminarily determination must be previously issued;
1033

 

 

(ii) The undertakings must be voluntarily offered by the exporter or 

importer;
1034

 

 

(iii) The authority must determine that the undertakings offered by the 

exporter eliminate the harmful effects of dumping (they must be 

satisfactory);
1035

 and 

 

(iv) The draft decision must be submitted to the opinion of the ITC.
1036

 

 

III.6.1.5.2.  Potential scenarios following the offering of a price undertaking 

 

If the authority accepts the undertaking offered by the exporter
1037

, it must suspend or 

terminate the investigation.
1038

  The decision to accept the exporter’s undertakings 

must be submitted to the review of the ITC prior to its publication, and the ITC’s 

                                                 
1032

 See Article 112, I, III, IV and VI of the RFTA. 
1033

 See Article 72, para. 2 of the FTA.  Except for this temporal requirement, undertakings may be 

submitted for consideration at any time during the investigation proceedings, and even before the 

closing of the trial period, see Article 110 of the RFTA. 
1034

 See Article 72 of the FTA. 
1035

 Id. 
1036

 See Article 73 of the FTA. 
1037

 In deciding whether or not to accept a commitment, the investigating authority must consider:  (i) 

whether the commitment causes an adverse impact, greater than the effect of applying AD duties, in 

relation to consumer prices and commodities supply;  (ii) the relative impact of the undertaking on the 

international economic interests of Mexico;  (iii) the relative impact of the undertaking on the 

competitiveness of the Mexican industry producing the like products, as well as on employment and on 

investment in that industry, and  (iv) whether the exporters are already subject to AD investigations or 

AD duties in Mexico or abroad.  See Article 114 of the RFTA. 
1038

 As soon as the authority receives an undertaking offer, it must notify the interested parties so that 

they may give their views on it.  The authority may even convene the interested parties to a hearing to 

discuss the terms of the offer and its feasibility.  See Article 113 of the RFTA. 
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opinion must, in any event, be attached to the determination.
1039

  Such determination 

must be published in the Official Gazette, and notified to the interested parties.
1040

 

 

Compliance with the exporter’s commitments may be reviewed periodically 

by the authority ex officio or upon request.
1041

  If as a result of such review it becomes 

apparent that the exporter failed to comply with its undertakings, the authority may 

restart the investigation and, eventually, impose AD duties based on the facts known 

to the authority.
1042

 

 

If the exporter’s offer is rejected, the authority must issue a determination 

stating the grounds for the rejection.
1043

  Commitments must not be accepted if their 

verification is not feasible; if their completion is uncertain; or if they entail 

agreements that threaten or prevent free competition.
1044

 

 

III.6.2.  PRINCIPLES GUIDING THE DETERMINATION & IMPOSITION OF AD MEASURES 

 

III.6.2.1.  Types of Final Determinations 

 

Once the investigation has been concluded, the investigating authority must prepare a 

draft final determination and submit it to the ITC for its opinion.
1045

  In any event, 

according to the FTA, within 210 days after the publication of the decision to initiate 

an AD investigation in the Official Gazette, the investigating authority must issue a 

final determination.
1046

  In this final determination the authority may: 

 

(i) Impose final AD duties; 

 

(ii) Revoke the provisional AD duties, or 

 

(iii) Conclude the investigation without imposing AD duties.
1047

 

 

The final decision must be published in the Official Gazette and notified to the 

interested parties.
1048

 

 

Like preliminary duties, definitive AD duties may be specific or ad 

valorem.
1049

 They must contain the same information and explanations than a 

preliminary determination.  In addition, they must contain a summary of the opinion 

of the ITC, regardless of whether the determination is positive or negative.
1050

  The 

                                                 
1039

 See Article 73 of the FTA. 
1040

 Id. 
1041

 See Article 74 of the FTA. 
1042

 Id;  see also Article 116 of the RFTA. 
1043

 See Article 115 of the RFTA. 
1044

 See Article 114 of the RFTA. 
1045

 See Article 58 of the FTA. 
1046

 See Article 59 of the FTA. 
1047

 See Article 59 of the FTA. 
1048

 Id. 
1049

 Again, if they are specific they must be calculated per unit of the product in question; and if they 

are ad-valorem, they must be calculated as a percentage of the customs value of the goods. See Article 

87 of the FTA. 
1050

 In the case of preliminary determinations, a summary of the opinion of the ITC is only necessary if 

the determination is negative, see Article 83, III of the RFTA. 
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decisions that confirm, modify or revoke AD duties issued as a result of an 

administrative review are also considered final determinations.
1051

 

 

III.6.2.2.  The “Optional Application” Principle & the “Lesser Duty Rule” 

 

Neither the FTA nor the RFTA expressly allows the investigating authority to wave 

the imposition of AD duties.  Thus, apart from perhaps directly applying the ADA, 

Mexican authorities do not have any other legal alternative to support the waiver the 

application of AD duties.  Similarly, the FTA and the RFTA are silent as to whether 

Mexican authorities may accept the commitment of an exporter to increase its prices 

to an amount that is inferior to the margin of dumping.
1052

 

 

The FTA, however, does allow for the imposition of a lesser AD duty.  

Indeed, as a general rule, AD duties must be equivalent to the difference between the 

normal value and the export price.
1053

  Nevertheless, AD duties may be lower than the 

margin of dumping, if the investigating authority determines that a lesser amount is 

sufficient to  (i) discourage the importation of goods at dumped prices;
1054

 and to (ii) 

remove the injury or threat of injury to the domestic industry.
1055

 

 

III.6.2.3.  The Proportionality Principle 

 

III.6.2.3.1.  The general rule 

 

III.6.2.3.1.1.  The Amount of the AD Measures Must Be Equivalent to the 

Margin of Dumping 

 

In compatibility with the ADA, the definition of compensatory duties (AD duties) 

under the FTA, comprises a proportionality rule.  Indeed, according to Article 62 of 

the FTA, AD duties must be equivalent to the difference between the normal value 

and the export price.  Thus, AD duties and price increases agreed under price 

undertakings may not exceed the equivalent of the margin of dumping. 

 

III.6.2.3.1.2.  Payments Made in Excess Must Be Reimbursed 

 

As mentioned above, if a final determination changes or reverses the preliminary 

duties, the authority must either cancel or modify the guarantees accordingly; or repay 

with interests the totality of or the corresponding difference on the amounts already 

paid by the exporters or the importers.
1056

 

 

                                                 
1051

 See Article 68 of the FTA. 
1052

 Although one of the factors that the authority must consider in deciding whether or not to accept 

the offer of a price undertaking is whether the undertaking eliminates the harmful effects of dumping, 

neither the FTA nor the RFTA expressly authorizes the acceptance of an increase in the export price 

that is limited to what is necessary to neutralize the injurious effects of dumping. 
1053

 See Article 62 of the FTA. 
1054

 Id. 
1055

 See Article 90 of the FTA. 
1056

 See Article 65 of the FTA.  The guarantees must also be cancelled or modified and the duties 

already paid must be reimbursed along with the corresponding interests, if AD duties are changed or 

reversed as a result of an administrative review, a coverage proceeding or a decision by an adjudicatory 

body, including a panel established under the DSU or the Appellate Body, see Article 94 of the RFTA.  
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III.6.2.3.2.  The exception 

 

As mentioned in the previous subsection, AD duties must be in general, equivalent to 

the margin of dumping.
1057

  Thus, exporters whose products are not imported at 

dumped prices, may request the authority to determine that their products are not 

subject to the payment of AD duties.  Indeed, interested parties may request the 

investigating authority to resolve whether a particular group of goods is subject to AD 

duties.  In those cases the authority must initiate coverage proceedings within 20 days 

following the filing of such request, to determine whether the products in question are 

subject to AD duties.
1058

  This determination must be issued within 60 days after the 

initiation of the coverage proceedings, and published in the Official Gazette.
1059

  If the 

authority determines that the product in question is not subject to the payment of AD 

duties, it must cancel the guarantees and, where appropriate, return with interests the 

amounts already paid.
1060

 

 

Coverage proceedings may also be initiated to determine whether certain type 

of products should be considered like the product subject to AD duties.  In such cases, 

the investigating authority must assess the characteristics and components of the 

product in question so as to determine whether the essence, nature, use or function of 

the products is different.
1061

 

 

Similarly, producers whose products are subject to definitive AD duties and 

who have not made exports to Mexico of such products during the period of 

investigation, may request the determination of individual dumping margins.
1062

 

 

III.6.2.4.  Non-Discrimination Principle 

 

Although the FTA does not expressly state that AD duties must be collected on non-

discriminatory basis from all imports found to be dumping and causing injury to the 

domestic industry, such principle must be read implicitly in Article 28 of the FTA, 

requiring that producers incurring in dumping practices must pay AD duties. 

 

However, importers of a product that is like the products subject to provisional 

or definitive AD duties would not be required to pay such duties, if they prove that 

their products come from a country whose exports are not subject to AD duties.
1063

 

 

 

                                                 
1057

 Except if the Mexican AD authority determines that a lesser duty is sufficient to discourage future 

dumping, and to neutralize the negative effects of current dumping practices. 
1058

 The investigating authority must publish in the Official Gazette the initiation of coverage 

proceedings, and notify such decision to the interested parties so as to allow them to express their 

views, see Article 91, II of the RFTA. 
1059

 See Article 89A of the FTA. 
1060

 See Article 92 of the RFTA. 
1061

 “The essential character, nature, use or function of the product under investigation must be 

assessed”, see Valves from China, Final Determination, Official Gazette (21 April 2009). 
1062

 Such individual margins may be determined if (i) exports of those products have occurred after the 

period of investigation, and (ii) the producers of those products demonstrate that they have no 

connection whatsoever with other producers or exporters subject to specific AD duties.  See Article 

89D I-II of the FTA.  
1063

 See Article 66 of the FTA. 
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III.6.2.5.  The Non-Retroactive Application of AD Duties 

 

III.6.2.5.1.  The general rule 

 

The Mexican AD legislation does not contain an express rule prohibiting the 

application of AD duties to products introduced into Mexico before the entrance into 

force of a positive preliminary or definitive AD determination.  It does, however, 

contain rules expressly limiting the retroactive application of such duties.  Therefore, 

following the principle that Mexican authorities may only do what is expressly 

authorized by law, the retroactive application of AD duties may only occur in the 

circumstances described in the following subsection. 

 

III.6.2.5.2.  Limits to the retroactive application of AD measures 

 

Exceptionally, the Mexican authorities may apply AD duties on products that have 

been imported during the three months previous to the publication of a preliminary 

determination, if they conclude that: 

 

(i) There is a history of dumping which caused injury, or that the importer 

knew or should have known that the exporter was dumping and that it would 

cause injury to the domestic industry, and 

 

(ii) The injury is the result of massive dumped imports, made in a relatively 

short period of time and the authority considers that because of their timing, 

volume and other circumstances (such as a rapid build-up of inventories of the 

imported product), it is likely that they will seriously undermine the remedial 

effect of the final AD duties.
1064

 

 

III.6.2.6.  The Time-Limited Principle 

 

Article 67 of the FTA establishes a time limitation for the application of AD duties.  

According to this provision, final AD duties must be in force as long as and to the 

extent necessary to counteract the injury to the domestic industry caused by the 

dumped imports.  In any event, as detailed below, AD duties must be eliminated after 

a period of 5 years.
1065

 

 

III.6.2.7.  The General Rule & the Exception 

 

As a general rule, final AD duties must be eliminated after five years from the date of 

their entry into force.
1066

  However, there are two exceptions to this general rule, i.e. 

after a period of 5 years the Mexican authorities may continue to apply AD duties if 

before the conclusion of this period they initiated: 

 

(i) An annual administrative review procedure at the request of an interested 

party or ex officio, in order to assess the existence of both, dumping and injury 

to the domestic industry; or 

                                                 
1064

 See Article 65A of the FTA.  In this case, previous to the retroactive application of AD duties the 

importers in question must be given the opportunity to express their views on the matter, see id. 
1065

 See Article 70 of the FTA. 
1066

 Id. 
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(ii) An ex officio sunset review to determine whether the termination of the 

AD duties would lead to the continuation or recurrence of dumping.
1067

 

 

The first exception refers to the administrative or “change of circumstances” 

review proceedings.  The second hypothesis refers to what is commonly known as a 

“sunset review”. 

 

III.7.  TERMINATION OF AD DUTIES 

 

III.7.1.  THE ADMINISTRATIVE REVIEW 

 

Final AD duties may be reviewed annually “at the request of a party”
1068

 or at any 

time ex officio.
1069

  The purpose of this administrative review is to determine whether 

the circumstances that supported the imposition of AD duties have changed.
1070

 

 

A request to initiate an administrative review of AD duties may be made each 

year during the anniversary month of the publication in the Official Gazette of the 

decision to impose final AD duties.
1071

  If the request is made by the exporter or the 

importer of the goods in question, the request may ask the authority (i) to examine or 

reconsider the importer’s or the exporter’s individual margin of dumping; and (ii) to 

modify or terminate the AD duties.
1072

  If the request is made by a domestic producer 

of the like product, the authority may be asked (i) to examine the normal value and 

the export price during a representative period in the ordinary course of trade, in 

relation to one or several foreign exporters; and (ii) to confirm or increase the current 

AD duties.
1073

 

 

Domestic producers may also ask the authority to examine whether the 

modification or elimination of AD duties would lead to injury or threat of injury to the 

domestic industry.
1074

 

 

In any event, applicants must provide all the relevant information and 

evidence supporting their request.
1075

 

                                                 
1067

 See Article 70, I-II of the FTA. 
1068

 See Article 68 of the FTA.  This provision uses the expression “at the request of a party” (a 

petición de parte).  This expression is part of the legal jargon commonly used in Mexico.  It does not 

however, indicate that any person may request the review of AD duties.  Rather, this expression must 

be interpreted as referring to “interested parties”.  This is clarified by Article 100 of the RFTA that 

establishes that the review of AD duties may be requested by the interested parties who participated in 

the main investigation; or by any other producer, importer or exporter who, without having participated 

in main investigation, proves that he has a recognized legal interest in the outcome of the review.  See 

also Article 101 of the RFTA that expressly refers to “interested parties”. 
1069

 See Articles 68 of the FTA and 108 of the RFTA. 
1070

 See Article 99 of the RFTA. 
1071

 See Articles 68 of the FTA and 101 of the RFTA. 
1072

 See Article 101, I, A-B of the RFTA.  During the review proceedings, instead of paying the 

applicable AD duties, exporters or importers may opt for establishing the necessary guarantees to 

secure payment in case the outcome of the review is to confirm or modify such duties, see Article 102 

of the RFTA. 
1073

 See Article 101, II, A-B of the RFTA. 
1074

 See Article 101, para. 3 of the RFTA. 
1075

 See Article 101, para. 2 of the RFTA. 
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III.7.1.1.  The Review Proceedings 

 

During administrative review proceedings, the investigating authority must follow the 

same substantive and procedural rules applicable to the implementation of the main 

investigation, including those dealing with: the initiation of the investigation, the 

adoption of preliminary and final determinations, settlement hearings, the imposition 

of AD duties, price and other types of undertakings offered by the exporters, 

submission of evidence and arguments, public hearings, information meetings, 

notifications and verification visits.
1076

  Consequently, interested parties may 

participate in review proceedings with the same guarantees and rights than in the main 

investigation.
1077

 

 

However, the former UPCI official Mr Gutavo Baez informed me that in 

practice, the substantive and procedural rules applicable during the main investigation 

are always applied during sunset reviews; and selectively during administrative 

reviews.  He, however, could not point out to a specific provision in the FTA or the 

RFTA justifying this practice.
1078

 

 

Moreover, if the final AD duties were imposed based on the existence of a 

threat of injury to the domestic industry, the review must include, where appropriate, 

an assessment of the investment that, but for the AD duties, would not have been 

feasible.  In these cases, the AD duty may be revoked if the projected investment did 

not take place.
1079

 

 

Within 30 days after the filing of a review application, the investigating 

authority must: 

 

(i) Accept the request through the corresponding determination declaring the 

initiation of the review; and notify the interested parties thereof; 

 

(ii) Require the applicant further evidence or data, which must be provided 

within the following 20 days.  If the requested information is not provided in a 

timely manner and as required by the authority, the application must be 

considered abandoned; or 

 

                                                 
1076

 See Article 99 of the RFTA.  In addition, the third paragraph of Article 100 of the RFTA 

establishes that the review of AD duties initiated ex officio, is subject to the procedural rules applicable 

to the main investigation, “as appropriate”.  The need for this clarification is not evident.  Should it be 

interpreted as indicating that the reviews initiated ex parte are not subject to the same procedural rules?  

Such interpretation would seem to contradict the second paragraph of Article 99 of the RFTA (referred 

to above).  Or should it be interpreted as indicating that in reviews initiated ex parte all the rules 

applicable to the main investigation are equally applicable during the review proceedings without 

exceptions, while those rules are applicable during reviews initiated ex officio only to the extent they 

are appropriate? Such interpretation would seem pointless. 
1077

 See Article 68 of the FTA. This includes the ability to offer price and other types of undertakings.  

The rules controlling the offering and acceptance of price undertakings described above, must be 

followed. 
1078

 Responses provided by Mr Gustavo Baez, former UPCI official, during a telephonic interview 

conducted on 24 August 2013 (the notes taken during the interview are with the author of this thesis). 
1079

 See Article 69 of the FTA. 
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(iii) Dismiss the request if there is no sufficient information or appropriate 

evidence justifying it.
1080

 

 

An administrative review must be concluded within a period of 260 days 

following the publication of the decision to initiate the review.
1081

 

 

If as a result of the review, the authority finds that there is no dumping, the 

final AD duties must be revoked.
1082

  Each year, during the following three years, the 

investigating authority must review ex officio its decision to revoke the AD duties.
1083

  

If the outcome of the review is the establishment of different AD margins, the AD 

duty must be adjusted accordingly.
1084

  Finally, if the review shows that the exporters 

or the importers paid AD duties in excess of those that they should have covered 

during the period of review, the applicant may request a full refund of the difference 

in its favor plus interests.
1085

  On the contrary, if they paid a duty lower than the 

amount they should have paid during the period of review, the authority must confirm 

the application of the lower duty.
1086

 

 

Administrative review proceedings may take place regardless of whether or 

not the decision to impose AD duties is subject to administrative, judicial or 

alternative dispute settlement proceedings.
1087

 

 

In any event, decisions declaring the start and conclusion of an administrative 

review must be notified to the interested parties and published in the Official 

Gazette.
1088

 

 

III.7.2.  THE ‘SUNSET REVIEW’ 

 

The investigating authority must publish a notice of expiry of the AD duties in the 

Official Gazette, at least 45 days before the expiration of the five-year period.
1089

  If, 

after the conclusion of the five-year period, no review has been initiated, the 

investigating authority must publish a notice of elimination of the AD duties.
1090

 

 

 

 

                                                 
1080

 See Article 103, I-III of the RFTA. 
1081

 See Article 104 of the RFTA.  A determination concluding an administrative review has the 

character of a final determination.  Thus, it must be published in the Official Gazette and notified to the 

interested parties, id. 
1082

 See Article 105 of the RFTA. 
1083

 Id. 
1084

 See Article 106 of the RFTA. 
1085

 See Article 107 of the RFTA. This reimbursement covers only the duties paid for the duration of 

the review proceedings.  The investigating authority has clarified that “[i]f as a result of an 

administrative review the AD duties are eliminated or modified, the duties or the difference paid since 

the beginning of the review proceedings must be reimbursed”, Agaricus mushrooms from China, 

Administrative Appeal Resolution, Official Gazette (21 December 2009). 
1086

 See Article 107 of the RFTA. 
1087

 See Article 68 of the FTA. 
1088

 See Article 68, para. 2 of the FTA;  see also Article 100, para. 2 of the RFTA. 
1089

 See Article 70A of the FTA. This notice must be notified to the domestic producers of the like 

product of which the investigating authority is aware. 
1090

 See Article 70, second para. of the FTA. 
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III.7.1.2.1.  The Sunset Review Proceedings 

 

A sunset review may be initiated ex officio by the authority if one or more domestic 

producers have expressed in writing to the authority their desire that a sunset review 

be conducted, at least 25 days before the expiration of the duties.
1091

 

 

Within 28 days following the publication of the initiation of a sunset review, 

interested parties may submit their views in defense of their interests.
1092

  Within 8 

days following the conclusion of the 28-day period, other interested parties may 

submit their counterarguments (first trial period).
1093

 

 

Importantly, the scope of the investigation during sunset reviews may not 

extend to products that were not included in the original investigation.
1094

 

 

Domestic producers, exporters and importers who have a legal interest in the 

outcome of the review, must submit the necessary information so as to enable the 

authority to determine whether the removal of the AD duties would lead to the 

recurrence or continuation of dumping and injury.
1095

 

 

If during the period of review no imports of the product under investigation 

have taken place, the investigating authority may rely on alternative sources of 

information to determine the export price.
1096

 

 

Within 100 days after the start of the sunset review, the investigating authority 

must notify the interested parties about the initiation of a second trial period of 28 

days.  During this second trial period, the interested parties may submit additional 

arguments and evidence in support of their positions.
1097

 

 

In addition, during a sunset review, the authority may conduct verification 

visits, hold a public hearing and establish deadlines for the submission of rebuttals 

and so-rebuttals.
1098

 

 

Moreover, the Mexican investigating authorities have clarified that when 

during a sunset review the authority does not have sufficient information to determine 

that the termination of the AD measures would lead to the continuation or recurrence 

                                                 
1091

 See Article 70B of the FTA.  Such communication must suggest a period of investigation that may 

range from 6 months to 1 year, and that must be included within the period during which the AD duties 

have been in force, id. 
1092

 See Article 89F of the FTA. 
1093

 See Article 89F, para. 2 of the FTA. 
1094

 See Denim from Hong Kong, Determination Initiating a Sunset Review, Official Gazette (12 

August 2010). 
1095

 See Article 89F, para. 3 of the FTA. 
1096

 The “[c]alculation of the export price when there are no imports of the product under 

investigation”, see Cold-rolled steel sheets from Russia, Kazakhstan and Bulgaria, Sunset Review, 

Official Gazette (28 December 2010). 
1097

 See Article 89F, I of the FTA. 
1098

 See Article 89F, II of the FTA. 
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of dumping, it may make such determination on the basis of indications suggested by 

the best information available.
1099

 

 

A sunset review includes an ex officio revision of the margin of dumping.
1100

  

However, applicable AD duties must be paid for the duration of the sunset review.  In 

any event, the authority’s draft sunset review determination must be submitted to the 

opinion of the ITC.
1101

 

 

The investigating authority must issue a final determination within a period of 

220 days as from the initiation of the sunset review.
1102

  In this determination, the 

investigating authority may: (i) eliminate the AD duties; or (ii) prolong the 

application of the AD duties for 5 more years and, if appropriate, modify the amount 

of such duties.
1103

 

 

III.7.1.2.2.  Full Opportunity for Defense  

 

As indicated above, decisions declaring the start and conclusion of a review must be 

notified to the interested parties and published in the Official Gazette.
1104

  This is a 

procedural guarantee aimed at ensuring that all interested parties be given the 

opportunity to defend their interests. 

 

III.8.  ANTI-CIRCUMVENTION OF AD DUTIES MEASURES 

 

According to Article 89B of the FTA, the following activities are considered as a 

form of circumvention of AD duties: 

 

(i) The importation of inputs, parts or components to assemble in Mexico the 

merchandise subject to AD duties; 

 

(ii) The importation of a product subject to AD duties which inputs, parts or 

components have been assembled in a third country; 

 

(iii) The importation from the country of origin of a product with relatively 

minor differences vis-à-vis the product subject to AD duties; 

 

(iv) The importation of a product under an AD duty lower than the one that 

should be applied to that product; and 

 

                                                 
1099

 “During an administrative review, in the absence of sufficient information, the investigating 

authority may establish the continuation or recurrence of dumping on the basis of circumstantial 

evidence”, see Sorbitol from France, Sunset Review Determination, Official Gazette (8 October 2009). 
1100

 “[The] [r]eview of the margins of dumping […] must be conducted during a sunset review”, 

Partially oxygenated grease acid from the United States, Determination Initiating a Sunset Review, 

Official Gazette (6 April 2010). 
1101

 See Article 89F, III of the FTA. 
1102

 See Article 89F, IV of the FTA.  It is worth-noticing that the maximum time period for the 

conclusion of a sunset review differs from that of the general administrative reviews (change of 

circumstances or annual reviews), which is 260 days. 
1103

 See Article 89F, IV, a-b of the FTA;  see also Article 109 of the RFTA. 
1104

 See Article 68 of the FTA. 
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(v) Any other conduct that results in failure to pay the corresponding AD 

duties. 

 

The circumvention of preliminary or final AD duties must be established 

through a procedure initiated ex officio or at the request of an interested party.
1105

 

 

The Mexican investigating authority has clarified that a product should not be 

included in an AD application based on the expectation that imports of such product 

may be used in the future to circumvent eventual AD duties, without providing 

evidence that the product in question is being imported at dumping prices.
1106

 

 

III.9.  ADMINISTRATIVE APPEAL 

 

Apart from the sunset and the administrative review procedures, there is another 

mechanism known as the administrative appeal procedure, that the interested parties 

may use to challenge the authorities’ decisions in an AD investigation.  An 

administrative appeal is submitted before the administrative authority who adopted 

the challenged measure.
1107

 In AD proceedings, administrative appeals may be 

brought against decisions: 

 

(i) Declaring an application for the initiation of an AD investigation 

abandoned or rejected; 

 

(ii) Declaring the termination of the investigation without imposing AD 

duties; 

 

(iii) Determining AD duties or implementing them; 

 

(iv) Deciding on a coverage proceeding; 

 

(v) Declaring the termination of an investigation as a result of a settlement 

agreement among the interested parties; 

 

(vi) Made in relation and as a result of an administrative review; 

 

(vii) Accepting the undertakings offered by the importers or exporters, and 

thereby terminating the AD investigation; 

 

(viii) Concluding an anti-circumvention investigation; 

 

(ix) Concluding a sunset review; and 

 

                                                 
1105

 See Article 89B, second para. of the FTA. 
1106

 “The objective of the Anti-Circumvention procedure is different to that of the main AD 

investigation”, see Coaxial Cable Type RG from China, Determination Initiating an AD Investigation, 

Official Gazette (8 June 2011). 
1107

 Decisions concerning certification of origin and the collection of AD duties must be filed before 

the Ministry of the Treasury.  Administrative appeals against any other final decisions in an AD 

proceedings must be filed before the Ministry of Economy.  See Articles 94 and 96, I of the FTA. 
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(x) Imposing penalties in connection to an AD investigation and the 

imposition of AD duties.
1108

 

 

As a result of an administrative appeal, competent authorities may revoke, 

modify or confirm the challenged measure.
1109

  Decisions adopted in an 

administrative appeal may be challenged before the competent tribunals.
1110

  Thus, 

exhaustion of the administrative appeal procedure is a precondition for a judicial 

review.   

 

At the request of an interested party, criteria adopted during past cases in final 

decisions issued in an administrative appeal, a judicial review or an alternative dispute 

settlement mechanism may be applied during an AD investigation to the extent that it 

is appropriate.
1111

 

 

III.10.  ALTERNATIVE DISPUTE SETTLEMENT MECHANISMS 

 

According to Mexicn law, exhaustion of local remedies is not necessary in relation to: 

(i) provisional or definitive determinations concluding an AD investigation without 

imposing AD duties; (ii) positive preliminary or definitive determinations or measures 

collecting AD duties; or (iii) determinations in a coverage proceedings; and annual 

administrative reviews. In those cases, the interested parties may opt for the 

alternative dispute settlement mechanisms established in the international agreements 

to which Mexico is a party.
1112

 

 

Moreover, no administrative appeal or judicial review before the Federal 

Court of Fiscal and Administrative Justice may be filed against the findings and 

determinations made in those alternative dispute settlement mechanisms.
1113

 

 

In these cases, the statute of limitations for the submission of an administrative 

appeal starts running only after the expiration of the period for the filing of a claim 

under an alternative dispute settlement mechanism.
1114

 

  

                                                 
1108

 See Article 94, II, III, IV, V, VI, VII, VIII, IX, X, XI, XII of the FTA. 
1109

 See Article 95 of the FTA. 
1110

 See Article 95, paras. 2 and 3 of the FTA.  The competent tribunal is the Federal Court of Fiscal 

and Administrative Justice. 
1111

 See Articles 89E of the FTA and 97 of the RFTA.  The interested party requesting the application 

of criteria adopted in a different proceedings must be in the same legal situation, id. 
1112

 See Article 97 of the FTA. 
1113

 See Article 97, I of the FTA. 
1114

 See Article 98, I of the FTA. 
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PART IV.  COMPATIBILITY ASSESSMENT 

 

As indicated in the introductory section of this thesis, Part IV is intended to identify 

the existence of points of friction between the Mexican and the ADA systems.  As 

previously explain, the objective of this exercise is to determine whether there exist 

key incompatibilities between these two normative systems, in order to determine if 

Mexico’s ability to adopt AD mesures for political purposes is actually based on the 

WTO incompatibility of Mexico’s AD system; or rather on the fact that the ADA 

leaves sufficient room for the Members to maneuver in that direction. 

 

IV.1.  WHETHER MEXICO’S RULES FOR DETERMINING THE EXISTENCE OF 

DUMPING ARE COMPATIBLE WITH WTO LAW 

 

IV.1.1.  THE ESTABLISHMENT OF THE NORMAL VALUE 

 

Let us recall here that the definition of the “normal value” under Mexican legislation 

is virtually word by word the same than the definition of that term under the ADA. 

Therefore, the requirements of relying on a “comparable price” of the product sold “in 

the ordinary course of trade” also exist under Mexican legislation.  However, a closer 

look at the definition of this last concept, i.e. “ordinary course of trade” under the 

FTA, and at the rules establishing the means to determine its existence shows some 

interesting differences between the ADA and the Mexican rules on AD. 

 

IV.1.1.1.  The WTO Compatibility of the Definition of “Ordinary Course of 

Trade” Used by the Mexican Legislator 

 

As described in Part II of this thesis, the ADA does not provide a definition of the 

expression “in the ordinary course of trade”.  However, in the past, the Appellate 

Body has referred with approval to a definition of this term under the United States’ 

legislation.
1115

  Such definition reads as follows: “sales made under conditions and 

practices that, for a reasonable period of time prior to the date of sale of the subject 

merchandise, have been normal for sales of the foreign like product”.
1116

 

 

On the contrary, as indicated in Part III, the FTA does contain a definition of 

“ordinary course of trade”
1117

, i.e. “operations that reflect market conditions in the 

country of origin and that have occurred routinely, or within a representative period, 

between independent buyers and sellers” (emphasis added).
1118

  Clearly, this 

definition contains elements that are very similar to those that appear in the definition 

–transcribed above– reviewed in United States – Hot Rolled Steel, such as regularity 

and a reference to market conditions.  The FTA, however, adds another element, 

namely, independence between buyer and seller.  Thus, the question is what are the 

legal consequences of this addition? 

                                                 
1115

 Appellate Body Report, United States – Anti-Dumping Measures on Certain Hot-Rolled Steel 

Products from Japan, WT/DS184/AB/R, adopted 23 August 2001, DSR 2001:X, 4697, para. 140. 
1116

 Id. at para. 143. 
1117

 The literal translation of the words used in Article 32 of the FTA is “normal trade operations” 

(operaciones comerciales normales).  However, I use the terms “ordinary course of trade” to translate 

these words to create a connection between the concepts used in the ADA and in the FTA, since they 

both refer to the same phenomenon, i.e. the implementation of commercial transactions under normal 

trade conditions. 
1118

 See Article 32 of the FTA. 
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Despite the fact that the ADA does not contain a requirement of independence 

between seller and buyer for a transaction to be considered within the ordinary course 

of trade, the jurisprudence has clarified that “where the parties to a transaction have 

common ownership, although they are legally distinct persons, usual commercial 

principles might not be respected between them”.
1119

  Thus, in such cases, the 

authority is allowed to disregard those transactions on the basis that they were made 

outside the ordinary course of trade.  Nevertheless, this segregation is not automatic 

under the ADA.  Rather, the jurisprudence suggests that some form of evaluation of 

whether such transactions actually reflect “usual commercial principles” is 

necessary.
1120

 

 

On the contrary, the fact that the independence requirement is contained in the 

very definition of the concept of “ordinary course of trade” under the FTA, suggests 

that the Mexican legislator has taken a different approach.  Indeed, it seems that under 

the ADA, all sales made between related parties are to be considered ipso facto as not 

reflecting normal commercial principles.  Or at the minimum, it seems to indicate that 

there is a presumption in that sense. 

 

If the Mexican authority automatically discards transactions between related 

parties and determines that there are no other sales in the domestic market of the 

exporting country which can be used to establish the normal value, it may then 

proceed to construct such value, or to use sales made in a third country as the basis for 

its calculation. 

 

Although the systematic exclusion of transactions between related parties does 

not always translate into an artificial increase in the normal value, it is a practice that 

seems to be at odds with the principle of even-handedness that should guide an 

investigating authority’s decision of whether certain transactions should be excluded 

for the purpose of determining the normal value.
1121

  Indeed, the argument can be 

made that first, the FTA approach seems to run against the preference embedded in 

the ADA for the use of the actual data pertaining to the producer or exporter of the 

product under investigation.  Second, it also seems to place the burden on the 

exporters under investigation to show that the sales made to a related party in their 

domestic markets followed normal commercial principles, whereas under the ADA 

this may not be the case.
1122

 

                                                 
1119

 Appellate Body Report, United States – Anti-Dumping Measures on Certain Hot-Rolled Steel 

Products from Japan, WT/DS184/AB/R, adopted 23 August 2001, DSR 2001:X, 4697, para. 141. 
1120

 Id. 
1121

 As explained in Parts II and III of this thesis, neither the ADA nor the FTA expressly establishes 

the application of the even-handed principle during the calculation of the normal value.  However, the 

Appellate Body has clarified that such requirement does exist.  Based on this principle, despite the 

absence of an express reference to “even-handedness”, the provisions of the FTA and the RFTA do 

generally reflect this principle.  For instance, Article 43 of the FTA requires the investigating authority 

to consider circumstances of temporary or cyclical character that may have the effect of abnormally 

lowering the normal value.  In my view, this rule somewhat incorporates the notion of even-

handedness identified by the Appellate Body, see Appellate Body Report, United States – Anti-

Dumping Measures on Certain Hot-Rolled Steel Products from Japan, WT/DS184/AB/R, adopted 23 

August 2001, DSR 2001:X, 4697, para. 154. 
1122

 Under the ADA this burden seems to be originally on the investigating authority who needs to 

justify that sales between related parties do not follow normal commercial principles, and should 

therefore be considered outside the ordinary course of trade. 
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Moreover, as explained above, the Appellate Body has accepted that in cases 

of exclusions of sales between related parties, the investigating authority may rely on 

downstream sales to the first independent buyer.
1123

  Some countries have suggested 

that this should not be allowed;
1124

 and that an objective test should be used to 

determine whether the sales made between related parties are truly unreliable or not. 

 

Nevertheless, as mentioned in Part III of this thesis, in practice, the Mexican 

investigating authority has refrained from automatically excluding transactions 

between related parties.  The legal basis for this is, however, unclear.  If the Mexican 

authority analyzes in each case which transactions between related parties were made 

within the ordinary course of trade and which ones were not, it would need to do it 

using the definition of sales in the ordinary course of trade provided by Article 32 of 

the FTA, which excludes transactions between non-independent parties. 

 

IV.1.1.2.  The Use of Discretion When Applying the “Below-Cost” Exception 

 

As described in Part III of this thesis, under the FTA the Mexican investigating 

authority may exclude from the calculation of the normal value those transactions that 

result in “sustained losses”.  Such transactions according to the FTA are those that do 

not cover “production and general costs incurred in the ordinary course of trade 

within a reasonable period of time”.
1125

 

 

As an initial feature to highlight, Article 32 of the FTA –defining sales below-

cost– does not refer to selling and administrative costs as Article 2.2.1 of the ADA 

does.  However, this difference does not seem to bear much importance.  Mr Manuel 

Sánchez has informed me that in practice the investigating authority in Mexico 

includes selling and administrative costs within the broader category of “general 

costs”.
1126

  This is consistent with Article 46, II of the RFTA that indicates that 

administrative and selling costs should be taken into account for the determination of 

general costs. 

 

Another difference between, on one hand, Article 2.2.1 and footnotes 4 and 5 

of the ADA, and Article 32 of the FTA on the other hand, is that the latter does not 

define what “a reasonable period of time” is –under the ADA is normally one year, 

but in no case less than six months.  Article 32 of the FTA simply clarifies that the 

“reasonable period of time” may be longer than the period of investigation.  Thus, 

Article 32 of the FTA considered in itself, seems to grant greater discretion to the 

Mexican investigating authority to define what a “reasonable period of time” is for the 

purpose of determining whether sales are made below cost. 

                                                 
1123

 Appellate Body Report, United States – Anti-Dumping Measures on Certain Hot-Rolled Steel 

Products from Japan, WT/DS184/AB/R, adopted 23 August 2001, DSR 2001:X, 4697, para. 166. 
1124

 See TN/RL/GEN/19. 
1125

 See Article 32 of the FTA. 
1126

 See Responses provided by Mr Manuel Sánchez Miranda, former UPCI official, to the 

Questionnaire for Mexican Official on Mexico’s Anti-Dumping Practices (13 June 2013) (a copy of the 

questionnaire and the responses is with the author of this thesis).  Mr Manuel Sánchez has observed 

that the basis for this is paragraph 3.18 of the Official Form for Exporters in Anti-Dumping 

Investigations (Formulario Oficial para Exportadores Investigados por Discriminación de Precios) 

available at http://www.economia.gob.mx/comunidad-negocios/industria-y-

comercio/upci/formularios-y-formatos-oficiales. 

https://iconnect.wto.org/owa/,DanaInfo=.ambkoChgzp2Jn84N.95R7.1,SSL+redir.aspx?C=90osuuQ1yU6vNSKgdocSjoxlMygJWdBIb1Y7AxJ9hfv5gB3mv0YQASQPIf1bOUcuzRboNRvQyXw.&URL=http%3a%2f%2fwww.economia.gob.mx%2fcomunidad-negocios%2findustria-y-comercio%2fupci%2fformularios-y-formatos-oficiales
https://iconnect.wto.org/owa/,DanaInfo=.ambkoChgzp2Jn84N.95R7.1,SSL+redir.aspx?C=90osuuQ1yU6vNSKgdocSjoxlMygJWdBIb1Y7AxJ9hfv5gB3mv0YQASQPIf1bOUcuzRboNRvQyXw.&URL=http%3a%2f%2fwww.economia.gob.mx%2fcomunidad-negocios%2findustria-y-comercio%2fupci%2fformularios-y-formatos-oficiales
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More importantly, the definition of “below-cost sales” under the FTA, does 

not require that such sales be made in “substantial quantities”, i.e. that the weighted 

average selling price of the transactions under consideration be below the weighted 

average per unit costs or that the volume of sales at a loss represent at least 20% of 

the volume of total transactions.  In other words, under the FTA there is no threshold 

to determine when sales below cost have reached an amount that makes them 

considerable, and therefore eligible to be excluded from the calculation of the normal 

value. 

 

On this particular issue, the FTA seems to be in line with those who argue that 

the 20%-volume test should be removed from footnote 5 of the ADA, since it is 

perceived as creating an unfair disadvantage for industries with great price 

volatility.
1127

  Indeed, for those sectors such as the agricultural commodities sector 

where prices tend to be more volatile, the risk of incurring in transactions where the 

sale price is below-cost levels is particularly higher.  Therefore, since the definition of 

sales below cost in Article 32 of the FTA does not include the requirement that such 

sales be made in “substantial quantities”, e.g. representing at least 20% of the volume 

of transactions, under Mexican legislation this alleged disadvantage for particularly 

volatile markets does not seem to exist.  On the contrary, the RFTA expressly 

establishes that the Mexican investigating authority must take into consideration 

whether during the period of investigation sale prices were exceptionally low or 

whether the costs and expenses were exceptionally high due to situations of 

temporary or cyclical character.
1128

  However, the lack of a minimum threshold gives 

the Mexican authorities greater discretion to determine when the sales below cost 

must be dismissed. 

 

Furthermore, Mexico’s legislation and regulations are silent as to whether it is 

possible for the investigating authority to determine the normal value on product 

model-specific basis.
1129

 

 

Finally, it is worth-mentioning that some scholars have observed that many 

investigating authorities require an investigated exporter to submit cost information in 

addition to essential price data for domestic and export sales, even in the absence of 

evidence of below-cost sales.
1130

  When this occurs and the exporters or importers fail 

to deliver the required information, the investigating authority most likely make a 

determination based on the facts available and on secondary sources.  Accroding to 

some expert practitioners, the UPCI currently requests on its own motion the 

                                                 
1127

 See e.g. TN/RL/GEN/95 where Canada expressed the view that “the current profitability test has 

particular implications for those industries whose product pricing is especially sensitive to shifts in 

supply and demand and for agricultural and other commodities sectors whose producers are typically 

‘price takers’”, p. 1. See also TN/RL/GEN/9. 
1128

 See Article 43 of the RFTA. 
1129

 That is determining the normal value not in relation to the product as a whole, but in relation to 

particular models of that product. 
1130

 PETROS C. MAVROIDIS, ET AL., THE LAW AND ECONOMICS OF CONTINGENT PROTECTION IN THE 

WTO 32-33 (2008). 
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provision of cost of production data by respondents to conduct cost investigations in 

every investigation.
1131

 

 

IV.1.1.3.  The “Sufficiency Test” in the FTA is Different From That in the ADA 

 

As explained in Part II of this thesis, Article 2.2 of the ADA provides that the normal 

value may be determined by using a comparable price of the like product when 

exported to an appropriate third country, or by constructing such price, inter alia, 

when the low volume of the sales in the domestic market of the exporting country 

does not permit a proper comparison. 

 

Footnote 2 of the ADA establishes that sales of the like product destined for 

consumption in the domestic market of the exporting country shall normally be 

considered a sufficient quantity for the determination of the normal value if such sales 

constitute 5% or more of the sales of the product under consideration to the importing 

Member.  This is a referential test.  It means that the sufficiency of the amount of 

sales of the like product destined for consumption in the domestic market is 

determined in relation to the volume of sales of the product under consideration to the 

importing Member –as opposed to sales in the market of the exporting Member.  

 

The FTA establishes a different test.  According to Article 42 of the RFTA, 

sales of the product under investigation should be considered as not allowing a valid 

comparison when they are not “representative”.  The same provision clarifies that 

sales in the domestic market should be considered representative if they amount to, at 

least, 15% of the total volume of sales of the product in question.  There are two 

meaningful differences in this regard between the ADA and the RFTA.  First, the 

sufficiency threshold under Mexican AD rules is higher than the benchmark chose by 

the ADA.  Second, that threshold does not seem to be referential, although this is not 

entirely clear in the text of the RFTA.
1132

  In any event, the difference in percentage 

of sales –15% vs. 5% required, allows the Mexican investigating authority to 

disregard a higher number of sales in the domestic market of the exporting country, 

and proceed to the construction of the normal value.  This makes the need to resort to 

the construction of the normal value or the calculation of such value on the basis of 

the comparable price in a third country, more likely. 

 

The following diagram graphically shows the decision-making process that the 

Mexican investigating authority must follow under the FTA to determine whether 

sales in the domestic market of the exporting country may be excluded for the 

purpose of calculating the normal value.  This decision-making process may be 

compared to the equivalent requirements contained in the ADA by assessing the 

differences (described in the previous subsections) between Diagram IV.1 and 

Diagram IV.2 below. 

 

                                                 
1131

 Jorge Miranda & Eduardo Díaz-Gavito, Mexico in DEREK BIENEN, ET AL., GUIDE TO 

INTERNATIONAL ANTI-DUMPING PRACTICE 430-431 (2013) (referring for instance to the Monobutyl 

Ether II investigation). 
1132

 It is not clear if the phrase “15% of the total volume of sales” in Article 42 of the RFTA refers to 

sales in the domestic market of the exporter, to sales in the importing country, or both. 
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Are there sales in the domestic 

market? 

YES. At least 15% volume total sales 

NO. Alternative methods because 
there are no sales 

NO. Alternative methods because 

sales are not representative 

YES. Reflect market conditions? 

YES. Made habitually or during a 

representative period? 

NO. Alternative methods because sales 

were not in the OCT 

YES. Between independent parties? 

NO. Alternative methods because 

sales were not in the OCT 

YES. Cover production costs during 

reasonable period of time? 

NO. Alternative methods because 

sales were not in the OCT 
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NO. Alternative methods because 
sales reflect losses 
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Are there sales in the domestic 
market? 

NO. Alternative methods because 
there are no sales 

YES.  At least 5% of sales in the 
country of export? 

NO. Alternative methods because 

there are no sales 

YES.  Does the sale price allow to 

recover costs? 

YES. Other PMSs? 

NO. = or > 20% volume of 

transactions? 

NO. Use sales 

YES. Alternative methods because no 

sales due to a PMS 

Box 10 

NO. WA selling price < WA per unit 

costs? 

YES. Extended period of time? 

NO. Move to Box 10 

YES. Alternative methods because 
sales were not in the OCT 

NO. Other PMSs? 

YES. Alternative methods because 
sales were not in the OCT 

NO. Use sales 

YES. Alternative methods because no 
sales due to a PMS 

D
IA

G
R

A
M

 IV
.2

 

S
u

fficien
cy

 T
est u

n
d

er A
D

A
 



 

 244 

 

Diagram IV.1. Decision making process to determine whether sales in the domestic market of the 

exporting country may be used to determine the normal value under the FTA.  Abbreviations used: 

OCT, ordinary course of trade. 

Diagram IV.2. Decision making process to determine whether sales in the domestic market of the 

exporting country may be used to determine the normal value under the ADA.  Abbreviations used: 

PMSs, particular market situations; WA, weighted average; OCT, ordinary course of trade. 

 

IV.1.2.  THE ESTABLISHMENT OF THE EXPORT PRICE 

 

IV.1.2.1.  The Non-Automatic Exclusion of Sales Between Affiliates under the 

FTA 

 

The differences between the rules for the determination of the export price contained 

in the FTA and those contained in the ADA are fewer than those relating to the 

establishment of the normal value.  This is not surprising considering that the ADA 

establishes more succint disciplines for the determination of the export price. 

 

There are, however, certain differences that are worth mentioning.  First of all, 

in accordance with the ADA, the FTA establishes that the investigating authority 

should use for the determination of the export price, the amounts actually paid or 

payable by the buyer.
1133

  Also in line with the ADA, the FTA establishes that the 

export price may be constructed when (i) there is no export price, or (ii) when the 

authorities consider that the export price is unreliable because of the existence of an 

association or a compensatory arrangement between the exporter and the importer or a 

third party.
1134

 

 

In the ADA, it is not clear whether the mere existence of an association 

between exporter and importer would automatically entitle the investigating authority 

to disregard the actual export price and proceed to the construction of the export price, 

or whether some evidence of unreliability is necessary.
1135

 

 

This uncertainty does not exist under the FTA.  Through interpretative notes 

the Mexican authorities have clarified that the prices in the transactions between the 

related parties “must be carefully analyzed” in order to determine whether they are 

reliable or not.
1136

  Moreover, it has also been established that the authority must use 

the price that effectively eliminates the distortions arising from the parties’ 

relationship.
1137

 

 

This interpretative note suggests first, that the investigating authority must 

determine whether, and eventually the extent to which, the relationship between 

                                                 
1133

 See Article 51 of the RFTA. 
1134

 See Article 35 of the FTA and Article 50 of the RFTA. 
1135

 As mentioned in the previous subjection, a similar question was addressed by the Appellate Body 

in United States – Hot Rolled Steel.  However, on that occasion, the question arouse in the context of 

the determination of the normal value, not the export price. 
1136

 The Mexican authority has clarified that: “[w]hen the exporter and the importer are related, the 

investigating authority must make sure that the export price is reliable and, if appropriate, use the price 

that eliminates the distortions arising from that relationship”, see Agaricus mushrooms from China, 

Administrative Review Determination, Official Gazette (15 June 2009). 
1137

 See Agaricus mushrooms from China, Administrative Review Determination, Official Gazette (15 

June 2009). 
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exporter and importer distorts the reliability of the export price.  Second, it also 

suggests that in the event that the investigating authority determines that the export 

price is not reliable because of the association between the seller and the buyer, it 

must still use the actual price of this transaction as the basis to calculate the export 

price provided that some adjustments are made to “effectively eliminate[] the 

distortions arising from the parties’ relationship”.
1138

 

 

This is a substantial difference between the FTA system and the ADA.  

According to the latter if the investigating authorities determine that the export price 

is not reliable because of the existence of an exporter-importer affiliation, they may 

directly proceed to use downstream sales to the first independent buyer.
1139

  The FTA 

does not seem to allow the Mexican authority to do the same.  Even in situations of 

affiliation between exporter and importer, it seems that the UPCI must conduct the 

necessary adjustments.  In other words, it seems that under the FTA the Mexican 

investigating authority has less discretion to opt for the use of downstream prices 

when determining the export price.
1140

 

 

IV.1.2.2.  The Mandatory Nature of the Allowances for the Construction of the 

Export Price 

 

Under the ADA, when the investigating authorities use downstream sales due to the 

unreliability of the actual export price, they may make adjustments to the price of the 

product sold for the first time to an independent buyer.  The panel in US – Stainless 

Steel took the view that the investigating authorities are not bound to make such 

adjustments.  The logic behind this decision was that “failure to make allowance for 

costs and profits could only result in a higher export price”, which may only favor 

exporters.
1141

 

 

Under Mexican legislation, the investigating authority is not given any 

discretion in this regard.  According to Article 50 of the RFTA, the authority must 

make adjustments to the price in downstream sales to account for “all expenses 

incurred between exportation and resale, including taxes and duties paid in the 

                                                 
1138

 See Agaricus mushrooms from China, Administrative Review Determination, Official Gazette (15 

June 2009).  Some experts agree that the “UPCI almost always calculates the export price based upon 

the invoiced export price”, see Jorge Miranda & Eduardo Díaz-Gavito, Mexico in DEREK BIENEN, ET 

AL., GUIDE TO INTERNATIONAL ANTI-DUMPING PRACTICE 442-444 (2013) (referring for instance to the 

Monobutyl Ether II investigation). 
1139

 See Article 2.3 of the ADA. 
1140

 Interestingly enough, as I explained in the section relating to the determination of the normal value 

in this Part of my thesis, Mexico’s legislation seems to require the automatic exclusion of sales 

between related parties.  Indeed, as explained above, the definition of sales “in the ordinary course of 

trade” contained in Article 32 of the FTA, suggests that the investigating authority must ipso facto 

exclude transactions between related parties for the calculation of the normal value.  This contrasts 

with the treatment of sales between affiliated parties for the calculation of the export price, where some 

evaluation of the reliability of these transactions is required beyond the simple observation that the 

parties in question are related.  The argument can be made that this difference in treatment may have 

the effect of, on one hand, increasing the cases where the investigating authority will opt for the 

construction of the normal value instead of relying on actual data, which in turn may result in a higher 

normal value; and on the other hand, forcing the investigating authority to use actual data for the 

determination of the export price, which may result in a lower export price. 
1141

 Panel Report, United States – Anti-Dumping Measures on Stainless Steel Plate in Coils and 

Stainless Steel Sheet and Strip from Korea, WT/DS179/R, adopted 1 February 2001, DSR 2001:IV, 

1295, para. 6.100. 
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importing country, as well as profit margins arising from importation and 

distribution”.  In other words, the RFTA removes the possibility of using 

discretionary powers that may result in a higher export price and, therefore, in lower 

chances of a positive dumping determination.
1142

 

 

IV.1.3.  ESTABLISHING THE MARGIN OF DUMPING 

 

IV.1.3.1.  The Imperfect Obligation to Ensure Comparability between the 

Normal Value and the Export Price under the FTA 

 

As mentioned in Part III of this thesis, the FTA does not contain a provision 

equivalent to the first sentence of Article 2.4 of the ADA, requiring the investigating 

authority to make a fair comparison between the export price and the normal value.  I 

also expressed my opinion, that despite this omission, it was clear that this obligation 

existed under the FTA, not only because of the existence of provisions expressly 

dealing with the excecution of an adequate comparison between the normal value and 

the export price; but also because the very definition of normal value in Article 31 of 

the FTA uses the term “comparable price”.  In my view, this feature provides 

sufficient textual support to claim that, under the FTA, the Mexican investigating 

authority is under an obligation to conduct a fair comparison between both prices.
1143

 

 

Nevertheless, the absence of an express obligation to achieve a fair 

comparison, makes it less clear whether the authority’s obligation to make 

adjustments to both the normal value and the export price is an obligation of result, 

i.e. achieving a fair result such as in the ADA, or an obligation of specific conduct, i.e. 

that is fulfilled by strictly observing those provisions in the FTA that require the 

authority to make such adjustments, regardless of whether or not the resulting 

comparison is fair. 

 

This is particularly relevant if one considers that the list of adjustments that 

can be made to both, the normal value and the export price, contained in Article 52 of 

the RFTA is not exhaustive, but indicative.  That means that the investigating 

authority and the interested parties may want to make adjustments other than those 

expressly prescribed by the FTA.  Under the ADA the principle of achieving a fair 

comparison disciplines the admission or rejection of certain adjustments depending on 

whether they contribute to the achievement of a fair result.
1144

  The FTA does not 

expressly establish this guiding principle. 

                                                 
1142

 This, however, does not mean per se that the export price will be made systematically higher.  

Moreover, as mentioned above, the UPCI only very seldom resorts to unrelated downstream sales.  

Thus, it has only very rarely needed to make adjustments to the transactions it uses for its calculation. 
1143

 The argument would go as follows: if the comparison between normal value and export price is not 

fair, for instance because they are not at the same level of trade, that means that the two prices are 

actually not comparable and, therefore, contrasting them in order to determine the existence of 

dumping would be inconsistent with the definition of the “normal value” in Article 31 of the FTA. 
1144

 It has been accepted that under Article 2.4 of the ADA, adjustments should not be made 

automatically as soon as a difference between normal value and export price is detected, even if such 

difference is expressly mentioned in the non-limitative list of Article 2.4, see Panel Report, United 

States – Softwood Lumber V.  In addition, there must be a demonstration that the difference in question 

affects price comparability.  Because of the absence of an express provision in the FTA or in the RFTA 

establishing an overarching principle to achieve a fair comparison, it seems that the investigating 

authority in Mexico is required to automatically make the adjustments expressly mentioned in the 

RFTA as soon as a difference between normal value and export price is detected. 
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En revanche, the FTA and the RFTA establish more detailed rules for the 

making of adjustments than the ADA to ensure that the normal value and the export 

price are comparable.  Whereas, for instance, the panel in EC – Tubes or Pipe Fittings 

had to solve the question of whether adjustments addressing packaging expenses is an 

allowance permitted under Article 2.4 of the ADA
1145

, Article 54 of the RFTA clearly 

indicates that charges for packaging constitute admissible adjustments due to 

differences in the terms and conditions of sale. 

 

Another absence in the RFTA is the requirement to make adjustments to the 

normal value and the export price in an even-handed manner.
1146

  This requirement 

takes an important role in the ADA context because the ADA does not prescribe a 

particular methodology for the making of allowances and adjustments to ensure price 

comparability.  As compensation, the RFTA provides greater guidance as to the 

manner in which each category of adjustments is to be carried out.  For instance, the 

RFTA specifies that adjustments for differences in terms and conditions of sale shall 

be made on both, the normal value and the export price, whereas the adjustments for 

differences in quantities, physical differences and differences in taxation must be 

made only in relation to the normal value.
1147

 

 

In compatibility with the ADA, the FTA establishes that the interested party 

requesting the consideration of a particular adjustment must submit evidence 

supporting his request.
1148

  However, the FTA does not clarify whether the 

investigating authority is under an obligation to conduct the necessary adjustments 

even in the absence of a request by an interested party.  Furthermore, it is not clear 

what role the authority should play in gathering evidence to support the need for 

adjustments.  Some experts consider that under Article 36 of the FTA, the burden of 

proof lies on the party requesting the adjustment.
1149

 

 

Nevertheless, despite the fact that the FTA does not clarify whether the 

investigating authority is under an obligation to conduct the necessary adjustments, 

Alejandro Sánchez, a former UPCI official, has informed me that in practice, the 

Mexican authority takes an active role in deciding when these adjustments are needed 

and in supporting its decision with evidence.
1150

  Thus, this suggests that in practice 

the investigating authority attempts to make a fair comparison between the normal 

value and the export price. 

 

                                                 
1145

 See Panel Report, European Communities – Anti-Dumping Duties on Malleable Cast Iron Tube or 

Pipe Fittings from Brazil, WT/DS219/R, adopted 18 August 2003, as modified by Appellate Body Report 

WT/DS219/AB/R, DSR 2003:VII, 2701, para. 7.184 
1146

 See e.g. id. at para. 7.178. 
1147

 See Article 53 of the RFTA. 
1148

 See Article 36 of the FTA. 
1149

 Jorge Miranda & Eduardo Díaz-Gavito, Mexico in DEREK BIENEN, ET AL., GUIDE TO 

INTERNATIONAL ANTI-DUMPING PRACTICE 434 (2013) (referring for instance to the Monobutyl Ether II 

investigation).  However, this provision does not cancel the possibility of the authority taking upon 

itself that burden, if it decides on its own impulse to conduct the adjustment. 
1150

 Responses provided by Mr Alejandro Sánchez, former UPCI official, to the Questionnaire for 

Mexican Official on Mexico’s Anti-Dumping Practices (15 May 2013) (a copy of the questionnaire and 

the responses is with the author of this thesis). 



 

 248 

IV.2.  WHETHER MEXICO’S RULES FOR DETERMINING THE EXISTENCE OF INJURY 

ARE COMPATIBLE WITH WTO LAW 

 

IV.2.1.  THE HEAVIER BURDEN ON MEXICAN AUTHORITIES TO GATHER AND CONSIDER 

INFORMATION REGARDING THE WHOLE OF THE DOMESTIC INDUSTRY IN EVERY CASE 

 

As mentioned before, the FTA defines the concept of “domestic industry” in very 

similar terms than the ADA.
1151

  Article 40 of the FTA establishes that “domestic 

industry” means the total of all domestic producers of identical or similar goods, or 

those whose collective output constitutes a major proportion of the total domestic 

production.  This rule suggests that in principle, the Mexican investigating authority is 

allowed to base its investigation on only a group of domestic producers as long as 

those producers are responsible for “a major proportion of the total domestic 

production”, even if they constitute a numeric minority in the totality of Mexican 

producers of the like product.
1152

  In those cases, the investigating authority is allowed 

to ignore the information regarding the rest of the Mexican producers whose 

production does not constitute a major proportion of the total domestic production.  

Such interpretation would be consistent with the ADA which, as I have mentioned 

several times, defines the term “domestic industry” in a very similar way. 

 

The FTA does not provide a definition of what a major proportion of the 

domestic production is.  As in the case of the ADA –which does not define this term 

either– it should be interpreted that a producer or group of producers must be 

responsible for at least 25% of the domestic production in order to be considered as 

producing “a major proportion of it”.  This is because Article 60 of the RFTA 

indicates that producers submitting an application for the initiation on an AD 

investigation must account for at least 25% of the domestic production of the like 

product in question.  This is also consistent with ADA. 

 

Consequently, by reading together Articles 40 of the FTA and 60 of the 

RFTA, one should conclude that the Mexican authorities may determine the existence 

of injury based on information concerning a single producer or group of producers 

whose collective output constitutes a major proportion of the Mexican production as 

long as such proportion is not inferior to 25% of the total domestic output. 

 

Nevertheless, Article 63 of the RFTA seems to contradict this interpretation.  

Indeed, according to this provision the investigating authority must ensure in every 

case that the relevant injury determination is representative of the situation of the total 

domestic industry.  Thus, it must also obtain the necessary information from the rest 

of the domestic producers not participating in the AD application.
1153

  In other words, 

Article 63 of the RFTA seems to have the effect of cancelling the opportunity created 

by Article 40 of the FTA –and Article 4.1 of the ADA– of concentrating an AD 

investigation on the information relating to the producers whose output constitute a 

major proportion of the domestic production.   

                                                 
1151

 See Article 4.1 of the ADA. 
1152

 In other words, this interpretation would suggest that, for instance, if the domestic industry as a 

whole is composed of 5 producers and one of them produces 40% of the total domestic production of 

the goods in question, the Mexican investigating authority may focus its investigation on information 

regarding that single producer. 
1153

 See Article 63 of the RFTA. 
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Consequently, under Article 63 of the RFTA the Mexican authority seems to 

have an obligation of gathering and considering information concerning all domestic 

producers, even if an investigation may be initiated at the request of producers 

representing only 25% of the domestic production.  This is an important restriction to 

the discretion of the Mexican investigating authority, that is not mandated by the 

ADA, and that imposes a heavier burden on the Mexican AD authorities.
1154

 

 

IV.2.2.  THE COMPATIBILITY OF THE RECIPROCITY REQUIREMENT IN THE FTA 

 

As anticipated in Part III of this thesis, under the FTA the establishment of injury in 

an AD investigation is dependent on reciprocity.  Thus, a determination of injury in an 

AD investigation is required only if such determination is also necessary under the 

AD laws of the country of export of the merchandise under investigation.
1155

  

Therefore, the investigating authorities in Mexico may impose AD duties without 

establishing the existence of injury, if the authorities of the country of export omit 

such determination in AD investigations involving Mexican products. 

 

This reciprocity rule is in clear opposition to Article VI:1 of the GATT 1994 

that establishes that dumping is to be condemned only if it causes or threatens material 

injury to a domestic industry of a contracting party or materially retards the 

establishment of such industry.  It also seems to conflict with Article 3.5 of the ADA 

according to which it must be demonstrated that the dumped imports are, through the 

effects of dumping, causing injury to the domestic industry. 

 

To date, Mexico’s AD authorities have never used this authorization in an AD 

investigation.  Nor have Mexican products been subject to AD duties as a result of an 

investigation where no injury determination was made.  By default, Mexican 

investigating authority requires the applicants to provide evidence of injury.
1156

  

Moreover, this inconsistency seems to be of little relevance in practice, since most 

countries with whom Mexico maintains commercial relations are WTO Members and, 

therefore, bound to establish the existence of injury as a prerequisite for the 

imposition of AD measures. 

                                                 
1154

 Although the Appellate Body has clarified that “an injury determination, under the [ADA], is a 

determination that the domestic producers ‘as a whole’, or a ‘major proportion’ of them, are ‘injured’” 

(emphasis added), it has also considered that the “investigation and examination must focus on the 

totality of the ‘domestic industry’ and not simply on one part, sector or segment of the domestic 

industry”.  Yet, this does not mean that the Appellate Body has considered that the investigating 

authorities must gather information involving the entire domestic industry, including those producers 

that did not request the initation of the investigation, as Article 63 of the RFTA does.  The Appellate 

Body’s view simply suggest that the injury determination must be based on evidence that is indicative 

of the state of the domestic industry even if refers to “particular parts, sectors or segments within a 

domestic industry”, as long as the investigation is not conducted in such a way that “it becomes more 

likely that, as a result of the fact-finding or evaluation process, [the investigating authority] will 

determine that the domestic industry is injured”, see Appellate Body Report, United States – Continued 

Dumping and Subsidy Offset Act of 2000, WT/DS217/AB/R, WT/DS234/AB/R, adopted 27 January 

2003, DSR 2003:I, 375, paras. 190-196. 
1155

 See Article 29, para. 2 of the FTA. 
1156

 See Section III of the Official Form for Applicants in Anti-Dumping Investigations (Formulario 

Oficial para Exportadores Investigados por Discriminación de Precios) available at 

http://www.economia.gob.mx/comunidad-negocios/industria-y-comercio/upci/formularios-y-formatos-

oficiales. 

https://iconnect.wto.org/owa/,DanaInfo=.ambkoChgzp2Jn84N.95R7.1,SSL+redir.aspx?C=90osuuQ1yU6vNSKgdocSjoxlMygJWdBIb1Y7AxJ9hfv5gB3mv0YQASQPIf1bOUcuzRboNRvQyXw.&URL=http%3a%2f%2fwww.economia.gob.mx%2fcomunidad-negocios%2findustria-y-comercio%2fupci%2fformularios-y-formatos-oficiales
https://iconnect.wto.org/owa/,DanaInfo=.ambkoChgzp2Jn84N.95R7.1,SSL+redir.aspx?C=90osuuQ1yU6vNSKgdocSjoxlMygJWdBIb1Y7AxJ9hfv5gB3mv0YQASQPIf1bOUcuzRboNRvQyXw.&URL=http%3a%2f%2fwww.economia.gob.mx%2fcomunidad-negocios%2findustria-y-comercio%2fupci%2fformularios-y-formatos-oficiales
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IV.2.3.  NO EXPRESS REQUIREMENT OF CONDUCTING AN “OBJECTIVE EXAMINATION” 

BASED ON “POSITIVE EVIDENCE” 

 

One important difference between the FTA and Article 3.1 of the ADA is that the 

former does not expressly establish an obligation to determine the existence of injury 

based on positive evidence through an objective examination. 

 

As mentioned above in Part III of this thesis, the impact of this omission is 

attenuated by the establishment of more or less detailed rules on the establishment of 

injury in Articles 41 and 42 of the FTA and the related provisions of the RFTA.  

These provisions give specific directions for the determination of injury that resemble 

those of the ADA.  I have also mentioned that, under the FTA, the investigating 

authority must rely, in principle, on “the most complete and updated information” 

available.
1157

 

 

However, “complete” and “updated” evidence does not necessarily equate to 

“positive” evidence, nor does it necessarily ensure an “objective” evaluation of that 

evidence.
1158

  It must be remembered that in the past, Mexico has been found in 

violation of Article 3.1 of the ADA, precisely establishing the obligation to determine 

the existence of injury based on positive evidence through an objective examination, 

by relying on unsubstantiated assumptions.  The Appellate Body stated: 

 
An investigating authority that uses a methodology premised on 

unsubstantiated assumptions does not conduct an examination 

based on positive evidence. An assumption is not properly 

substantiated when the investigating authority does not explain 

why it would be appropriate to use it in the analysis. The 

assumptions on which Economía relied in its methodology played 

an important role in its reasoning. In the Final Determination, 

Economía did not explain why these assumptions were appropriate 

and credible in the analysis of the volume and price effects of the 

dumped imports, or how they would contribute to providing an 

accurate picture of the volume and price effects of the dumped 

imports.  We therefore agree with the Panel that the assumptions on 

which Economía was relying in its methodology were not properly 

substantiated.
1159

 

 

Moreover, the omission of an express obligation in this regard does create a 

gap that may become relevant during, for instance, the judicial review of the 

                                                 
1157

 The investigating authority clarified: “[i]n order o assess the existence of injury, the most complete, 

recent and updated information that is available must be used”, see Steel sheet plates from China, Final 

Determination, Official Gazette (6 October 2008). 
1158

 Interestingly enough, in an interpretative note, the UPCI has equated the existance of complete 

information with the notion of objective examination: “an examination based on scarce information on 

the relevant economic and financial indicators that have an impact on the sate of the domestic industry 

may not serve as basis of an objective evaluation of material or threat of material injury”, see Red 

Delicious and Golden Delicious Apples, Final Compliance with NAFTA Panel Determination, Official 

Gazette (2 March 2010).  Yet, in my view, the concept of an “objective evaluation” has a wider 

meaning that simply complete information. 
1159

 See Panel Report, Mexico – Definitive Anti-Dumping Measures on Beef and Rice, Complaint with 

Respect to Rice, WT/DS295/R, adopted 20 December 2005, as modified by Appellate Body Report 

WT/DS295/AB/R, DSR 2005:XXIII, 11007, para. 205. 
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authority’s determinations before Mexican courts.  Indeed, in principle, an interested 

party could not successfully make a claim, based on Mexican law only, that the 

investigating authority failed to rely on positive evidence or to conduct an objective 

examination without also claiming that the authority violated a specific provision of 

the FTA or the RFTA.  As previously discussed, a complainant in that situation would 

probably need to request a Mexican judge to directly apply the ADA, which may pose 

a series of interpretative challenges to the adjudicator.
1160

 

 

IV.2.4.  A COMPETITION ORIENTED ANALYSIS OF THE VOLUME OF DUMPED IMPORTS 

 

Following the ADA, the FTA does not require that the Mexican investigating 

authority establish the existence of an increase in the volume of dumped imports.  

Articles 41 of the FTA and 64 of the RFTA simply state that the investigating 

authority must “take into account” whether there has been a significant increase in the 

volumes of dumped imports.
1161

  Nor is the Mexican investigating authority obliged to 

make an express determination that the increase in the volume of dumped imports was 

substantial.
1162

  All this is compatible with the ADA. 

 

The RFTA, however, introduces an element that is not present in the ADA and 

that seems to suggest that the investigating authority must evaluate whether the 

dumped imports and the domestic like products actually compete within the same 

market.  Article 64 of the RFTA establishes that as part of the analysis of the volume 

of dumped imports, the authority must assess whether such imports service the same 

markets or the same actual or potential consumers than the like domestic goods, and 

whether they use the same distribution channels.
1163

  These factors seem to aim at 

establishing competition between the imported and the domestic products in question. 

This suggests that if the investigating authority does not consider that the imports and 

the domestic like products compete in the same markets, it may actually conclude that 

no injury could possibly be caused.  This test is not required under ADA. 

 

While these tests are common in the context of competition law, they may 

pose certain challenges in the realm of AD investigations.  The excecution of cross 

price elasticity or price correlation studies may be necessary.  Or perhaps, a more 

qualitative approach may be followed, similar to a likeness determination under 

GATT Articles I:1 and III:4. 

 

 

                                                 
1160

 For instance, as I mentioned before, a judge in that case could be called upon to decide whether the 

provisions of the FTA and the RFTA should be considered as interpreting the disciplines in the ADA. 

Thus, it could be argued that the Mexican authority complies with its obligation of conducting an 

objective examination based on positive evidence by applying the rules for the determination of injury 

contained in the Mexican laws and regulations that interpret the ADA. 
1161

 This is consistent with the view expressed by the panel in Thailand – H-Beams in relation to Article 

3.2 of the ADA, see Panel Report, Thailand – Anti-Dumping Duties on Angles, Shapes and Sections of 

Iron or Non-Alloy Steel and H-Beams from Poland, WT/DS122/R, adopted 5 April 2001, as modified by 

Appellate Body Report WT/DS122/AB/R, DSR 2001:VII, 2741, para. 7.161. 
1162

 This is compatible with the findings of the Appellate Body Report, European Communities – Anti-

Dumping Duties on Malleable Cast Iron Tube or Pipe Fittings from Brazil, WT/DS219/AB/R, adopted 

18 August 2003, DSR 2003:VI, 2613, fn. 114. 
1163

 See Article 64, I of the RFTA. 
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IV.2.5.  THE INCORPORATION INTO THE FTA OF WTO JURISPRUDENCE ON THE EFFECTS 

OF DUMPED IMPORTS 

 

As previously mentioned, Article 41 of the FTA establishes that when determining the 

existence of injury, the investigating authority must consider the economic factors and 

indices having a bearing on the state of the domestic industry.  Article 41 itself 

provides a list of examples of such factors and indices. 

 

As we mentioned on multiple occasions above, in the context of the ADA, it 

has been made clear that “each of the fifteen individual factors listed in the mandatory 

list of factors in Article 3.4 must be evaluated by the investigating authorities”.
1164

  

Moreover, the Appellate Body has clarified that investigating authorities comply with 

Article 3.4 of the ADA if it is apparent from their determinations that they at least 

implicitly examined the factors and indices enumerated in that provision.
1165

 

 

The text of Article 41, III, on the contrary, seems to suggest that the authority 

must evaluate the factors and indices listed in that provision only to the extent it is 

appropriate.  Indeed, the FTA only requires that the Mexican investigating authority 

provide an explanation of the relevance of the factors and indices it has considered, 

when those factors and indices are not included in the list of Article 41, III of the 

FTA, or when they have been supplied by the domestic industry.
1166

 

 

This apparent disparity between the ADA and the Mexican AD rules is 

corrected by Article 59 of RFTA, which establishes that the authority must verify the 

existence of injury or threat of injury based on an analysis of at least all the elements 

referred to in Articles 41 and 42 of the FTA. 

 

The WTO jurisprudence has also clarified that an evaluation under Article 3.4 

of the ADA implies the analysis of data through placing it in context in terms of the 

particular evolution of the data pertaining to each factor individually, as well as in 

relation to other factors examined.
1167

  The Mexican legislator has also expressly 

incorporated this clarification into the RFTA.  Article 65 of the RFTA establishes that 

the authority must assess factors and indices listed in Article 41, III of the FTA and 

Article 64, III of the RFTA, “in the context of the business cycle and the conditions of 

competition specific to the affected industry”.
1168

 

 

                                                 
1164

 See Appellate Body Report, Thailand – Anti-Dumping Duties on Angles, Shapes and Sections of 

Iron or Non-Alloy Steel and H-Beams from Poland, WT/DS122/AB/R, adopted 5 April 2001, DSR 

2001:VII, 2701, para. 125. 
1165

 See Panel Report, Guatemala – Definitive Anti-Dumping Measures on Grey Portland Cement from 

Mexico, WT/DS156/R, adopted 17 November 2000, DSR 2000:XI, 5295, para. 8.283. 
1166

 See Article 64, IV of the RFTA that establishes the following: 

IV. Other factors or economic indicators relevant for the domestic 

industry in question not included in the previous subsections, if the authority 

deems it appropriate.  In those cases, the authority shall identify such factors 

and explain their relevance in its determination. 
1167

 See Appellate Body Report, European Communities – Anti-Dumping Duties on Malleable Cast 

Iron Tube or Pipe Fittings from Brazil, WT/DS219/AB/R, adopted 18 August 2003, DSR 2003:VI, 

2613, para. 7.3335. 
1168

 See Article 65 of the RFTA. 
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Furthermore, the RFTA goes as far as clarifying that the burden of providing 

the information on the relevant factors and indices to be assessed during an injury 

analysis lies primarily on the applicants.
1169

  This partially solves the question of 

whether the investigating authority has the obligation of inquiring motu proprio 

whether there are factors and indices to be evaluated, other than those established in 

Article 41 of the FTA. 

 

Finally, the RFTA even establishes a timeframe for the collection of 

information to be evaluated by the authority, i.e. at least three years prior to the filing 

of the AD applications, including the period of investigation, unless the company 

under investigation was created later in time.
1170

  This is an important clarification, 

since in the past, under different legislation, a panel found that one of Mexico’s 

determinations of injury was based on a period of investigation that ended more than 

15 months before the initiation of the investigation.  Thus, that panel concluded that 

Mexico failed to make an injury determination based on positive evidence and 

involving an objective analysis.
1171

  The Appellate Body upheld this decision and 

stated: 

 
In the light of the general assessment of these other circumstances 

carried out by the Panel as trier of the facts, we accept that a gap of 

15 months between the end of the period of investigation and the 

initiation of the investigation, and another gap of almost three years 

between the end of the period of investigation and the imposition of 

the final anti-dumping duties, may raise real doubts about the 

existence of a sufficiently relevant nexus between the data relating 

to the period of investigation and current injury.
1172

 

 

Article 65 of the RFTA may, therefore, help to ensure that the Mexican 

authority considers information concerning relevant factors for an injury 

determination pertaining to, at least, the 3 years prior to the initiation of an 

investigation. 

 

IV.2.6.  THE INCOMPLETE MANDATE FOR THE DETERMINATION OF A THREAT OF 

MATERIAL INJURY 

 

Just like the ADA, the FTA allows the imposition of AD duties even before injury to 

the domestic industry has been caused, if there are sufficient elements to believe that 

such injury is imminent.  Also in consonance with the ADA, the FTA establishes that 
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 As previously mentioned, Article 65 of the RFTA specifies that applicants must submit economic 

studies, monographs, technical literature and national and international statistics on the market in 

question; or any other documentation relevant to identify cycles and competitive conditions specific to 

the affected industry, see Article 65 of the RFTA. 
1170

 See Article 65 of the RFTA. 
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 Panel Report, Mexico – Definitive Anti-Dumping Measures on Beef and Rice, Complaint with 

Respect to Rice, WT/DS295/R, adopted 20 December 2005, as modified by Appellate Body Report 

WT/DS295/AB/R, DSR 2005:XXIII, 11007 para. 7.64. 
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 Appellate Body Report, Mexico – Definitive Anti-Dumping Measures on Beef and Rice, Complaint 

with Respect to Rice, WT/DS295/AB/R, adopted 20 December 2005, DSR 2005:XXII, 10853, para. 
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a determination of threat of material injury must be based on facts and not merely on 

allegations, conjecture or remote possibility.
1173

 

 

Following the text of the ADA, the FTA also includes a list of factors that 

must be taken into account when assessing whether there exists a threat of material 

injury.  These factors are different to those established by Article 3.4 of the ADA for 

the determination of injury in general.  Thus, as explained in Part II of this thesis, in 

the context of the ADA the question has been raised of whether these two sets of 

factors must be assessed together when allegations of threat of material injury are 

made.  The ADA is silent on this matter.  So are the FTA and the RFTA. 

 

Nevertheless, the panel and the Appellate Body in Mexico – Corn Syrup 

condemned the Mexican investigating authority for only evaluating the factors listed 

in Article 42 of the FTA, i.e. factors specifically applying to an evaluation of the 

existence of threat of material injury, without also assessing the factors contained in 

Article 41, III of the FTA applicable to the determination of injury in general.
1174

  The 

panel’s decision, upheld by the Appellate Body in Mexico – Corn Syrup stated: 

 
Merely that dumped imports will increase, and will have adverse 

price effects, does not, ipso facto, lead to the conclusion that the 

domestic industry will be injured – if the industry is in very good 

condition, or if there are other factors at play, dumped imports may 

not threaten injury. Such a conclusion thus requires the 

investigating authority to analyze, based on the information before 

it, the likely impact of further dumped imports on the domestic 

industry.
1175

 

 

Without an express requirement in the FTA or in the ADA, the Mexican 

authority was not under an express legal obligation to conduct an analysis of the 

factors listed in Article 41, III of the FTA in a case of threat of material injury.  

Moreover, without such express mandate, the Mexican authority was probably 

prohibited to undertake an analysis different to that established in Article 42, 

specifically dealing with cases of threat of material injury.  Nonetheless, the panel and 

the Appellate Body in that case considered that Mexico acted inconsistently with its 

obligations under the ADA. 

 

Interestingly enough, despite having been condemned for this behavior, no 

clarification has been incorporated into the FTA or the RFTA, nor has any 

administrative clarification been issued, to indicate that in cases of threat of material 

injury, the Mexican investigating authority must assess the factors and indices listed 

in Article 41, III of the FTA in addition to those of Article 42 of the same law.
1176

 

                                                 
1173

 See Article 42, para. 2 of the FTA.  See also Denim from China, Preliminary Determination, 

Official Gazette (28 December 2010). 
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 See Panel Report, Mexico – Anti-Dumping Investigation of High Fructose Corn Syrup (HFCS) from 

the United States, WT/DS132/R, adopted 24 February 2000, and Corr.1, DSR 2000:III, 1345, para. 
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States, WT/DS132/AB/RW, adopted 21 November 2001, DSR 2001:XIII, 6675. 
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 See Panel Report, Mexico – Anti-Dumping Investigation of High Fructose Corn Syrup (HFCS) from 

the United States, WT/DS132/R, adopted 24 February 2000, and Corr.1, DSR 2000:III, 1345, 7.142. 
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IV.3.  CAUSALITY AND THE NEED FOR METHODOLOGICAL CLARIFICATIONS 

 

Article 39 of the FTA also establishes a causality requirement, i.e. the requirement to 

determine that the dumped imports are causing injury to the domestic industry.  Like 

the ADA, the FTA does not require that the dumped imports are the only cause of 

injury.  Rather, it must be established that the dumped imports are at least one direct 

cause of the injury or the threat of injury to the domestic industry.
1177

  Therefore, 

under the FTA, other factors may simultaneously cause injury to the domestic 

industry without severing the causal connection between the dumped imports and the 

injury for the purpose of an AD investigation.  However, Article 39 of the FTA also 

requires that the effect caused by these other factors not be attributed to the dumped 

imports (non-attribution requirement). 

 

The RFTA also reproduces the list of other factors that the investigating 

authority must consider together with the dumped imports.
1178

  This list is virtually 

identical to that contained in Article 3.5 of the ADA. 

 

The Appellate Body has clarified that proper causality and non-attribution 

analyses require the separation and distinction of the effects caused by the dumped 

imports and those caused by other known factors, even if such separation is 

complicated from a methodological point of view.
1179

  The FTA does not include a 

similar clarification.  We must suppose, nonetheless, that the combination of the 

causality and the non-attribution requirements unavoidably imposes the necessity to 

make that separation. 

 

Both the FTA and the RFTA are silent as to the type of methodology that the 

Mexican investigating authority must use to establish causality between dumped 

imports and injury. 

 

Importantly, the FTA does not indicate how the investigating authority is 

supposed to learn about the existence of factors other than the dumped imports that 

may be causing injury to the domestic industry.  As mentioned above, the list of 

“other factors” contained in Article 69 of the RFTA is not exhaustive.  Thus, the 

question arises, whether the authority must actively search for other factors 

simultaneously causing injury to the domestic industry. 

 

Interestingly, the FTA does not include a provision similar to Article 65 of the 

RFTA clarifying that the burden of providing the information on the relevant factors 

and indices for an injury determination is for the applicants.  It is unclear, therefore, if 

such an omission has any significance as to the role that the authority must have in 

exploring whether other factors affecting the domestic industry exist for the purpose 

of establishing causality. 
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 See Article 69 of the RFTA. 
1178

 See Article 69 of the RFTA 
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 See e.g. Appellate Body Report, Appellate Body Report, United States – Anti-Dumping Measures on 

Certain Hot-Rolled Steel Products from Japan, WT/DS184/AB/R, adopted 23 August 2001, 

DSR 2001:X, 4697, paras. 223-228.  
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We should recall that the Appellate Body has clarified that a factor that is 

known to the authority, whatever the source of such knowledge may be and regardless 

of the stage in the investigation when such factor is brought to the attention of the 

authority, must be considered by the authority, and its effects on the domestic industry 

should not be attributed to the dumped imports.
1180

  Some other experts consider that 

the UPICI’s examination of non-atribution is relatively thorough.  However, they 

have pointed out that in practice, if the alleged “other factors” do not evolve during 

the POI in a way that could have resulted in injury, according to the investigating 

authority there is no injury from such factors that needs be distinguished from the 

injury caused by the dumped imports.  Those experts have observed that following 

this approach, in the past, the UPCI has failed at identifying separately the injurious 

effects of the dumped imports.
1181
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 Appellate Body Report, European Communities – Anti-Dumping Duties on Malleable Cast Iron Tube 
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IV.4.  OBLIGATION TO CONDUCT AN INVESTIGATION 

 

The FTA establishes that the determination of the existence of dumping, injury and 

causality must be reached as a result of an investigation
1182

, which focus should be 

elucidating the existence of these three elements.
1183

  As mentioned previously, the 

implementation of that investigation falls within the competence of the Ministry of 

Economy
1184

, more specifically within the purview of the powers of the Unit on 

International Trade Practices or UPCI.
1185

 

 

The UPCI takes a very active role in the implementation of AD investigations 

in Mexico, as detailed in the following subsections.  This is consistent with the 

Appellate Body’s jurisprudence that has clarified that the investigating authorities 

“must actively seek out pertinent information” during an AD investigation.
1186

  In a 

case involving Mexico, this obligation was emphasized when the panel found that 

even though interested parties “play a very important role in the fact gathering 

process, the obligation of conducting an investigation and making a determination 

remains that of the investigating authority”.
1187

 

 

As it is the case under the ADA, AD investigations in Mexico must be 

initiated upon a written request by or on behalf of the domestic industry.  Only 

exceptionally, the investigation may be initiated without such request, provided that 

the investigating authority has sufficient evidence of dumping, injury and 

causation.
1188

 

 

IV.4.1.  THE SEEMINGLY MORE LENIENT STANDING RULE IN THE FTA 

 

In relevant section, this thesis explains that under Article 5.4 of the ADA an 

application is considered as being submitted by or on behalf of the domestic industry 

if it is supported by those producers whose collective output is more than 50% of the 

total production of the domestic producers expressing an opinion in favor or against 

the initiation.  Furthermore, producers expressly supporting the initiation need to 

represent at least 25% of the total production of all domestic producers whether 

expressing an opinion or not. 

 

Let us imagine a situation where 55% of the domestic industry expresses an 

opinion on the initiation of the investigation.  Let us imagine, moreover, that 25% of 

the domestic industry expresses an opinion in favor of the initiation, whereas 30% is 

against initiating an investigation.  This is illustrated in the following chart: 
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 See Article 29 of the FTA. 
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Chart IV.1. Scenario where the 25%-of-the-domestic-output rule is met for the purpose of assessing 

standing, but not the requirement that the application be supported by the producers whose collective 

output represents more than 50% of the domestic production expressing an opinion. 

 

Under the ADA, in light of this particular alignment, the investigating 

authority would need to decline initiating an investigation on grounds of lack of 

standing.  This is because even though the output of the domestic producers 

supporting the investigation reaches the 25% threshold, it fails to meet the second 

requirement, i.e. that the application be supported by the producers whose collective 

output represents more than 50% of the total production of the domestic producers 

expressing an opinion either in favor or against the initiation. 

 

For instance, the outcome would be the opposite under the following 

configuration: 

 

 
Chart IV.2. Scenario where the two standing thresholds established by the ADA are met. 

 

In the scenario represented by the chart above, the two standing thresholds are 

met and the investigating authority must, therefore, initiate an investigation. 

Domestic producers
expressing an opinion in
favor 25%

Domestic producers
expressing an opinion
against 30%

Domestic producers NOT
expressing an opinion
45%

Domestic producers
expressing an opinion in
favor 25%

Domestic producers
expressing an opinion
against 20%

Domestic producers NOT
expressing an opinion
55%



 

 259 

 

The FTA, on the other hand, establishes that applications requesting the 

initiation of an AD investigation may be filed by legally incorporated 

organizations
1189

, individuals or companies producing goods that are identical or 

similar (like) to the products under investigation.  Moreover, applicants should 

represent at least 25% of the total production of the like products produced by the 

domestic industry.
1190

  The FTA does not, however, require that the application be 

supported by more than 50% of the total production of producers who expressed an 

opinion in favor or against the application. 

 

This means that under the FTA, in the scenario described above in Chart IV.1, 

the Mexican authority would be required to initiate an investigation despite the fact 

that the majority of the domestic production expressing an opinion either in favor or 

against, does not support the initiation of the investigation. 

 

Even more, in the scenario described in Charts IV.1 and IV.2 around half of 

the domestic production remained silent on the convenience of initiating an AD 

investigation.  Under the ADA, if that portion of the domestic production was against 

such initiation, the standing requirement would not be met.  On the contrary, under 

the FTA, in those same circumstances, the investigating authority would be required 

to start AD proceedings.  That would be the case represented in the following chart: 

 

 
Chart IV.3. Scenario where only 25% of the domestic production supports the initiation of an 

investigation. 

 

The requirement in the ADA that the major proportion of the domestic 

industry support an AD application is perceived by some scholars as reflecting an 

                                                 
1189

 As explained above, the term “legally incorporated organizations” covers chambers, associations, 

confederations, councils and any other group of producers incorporated under Mexican law, whose 

goal is to represent the interests of persons or entities engaged in the production of like products, see 

Article 136 of the RFTA. 
1190

 See Article 50, I-II of the FTA and Article 60 of the RFTA.  However, as explained above, when 

producers are related to the exporters or importers or are themselves importers of the product under 

investigation, the term “domestic industry” should mean at least 25% of the non-related producers. 

Domestic producers
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Domestic producers
expressing an opinion
against 75%
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oligopolistic bias.
1191

  According to these critics, AD cases in general tend to be 

heavily concentrated in oligopolistic industries.
1192

  The same criticism cannot be 

directed towards the FTA, since the requirement that the application be supported by 

more than 50% of the total production of producers who expressed an opinion in favor 

or against the application does not exist. 

 

This means that following exclusively Mexico’s legislation, the minority of 

the domestic producers of the like product may actually initiate an AD investigation, 

even against the opposition of the majority of producers expressing an opinion.  Thus, 

the opposite critique may be made in relation to the FTA system, i.e. that a non-

representative segment of the domestic producers may trigger the AD mechanism, 

regardless of whether or not the majority of producers actually support the initiation 

of an investigation and the eventual imposition of AD duties. 

 

As mentioned in Part III of this thesis, Mr Gustavo Baez, a former UPCI 

official interviewed for this thesis reported that in practice, apart from the 25% of the 

total production requirement, the Mexican authority also requires that the applicants 

supporting the initiation of the investigation represent more than 50% of the totality of 

the producers expressing an opinion, as the ADA mandates.
1193

  Part III concludes 

that such requirement, however, is nowhere to be found in the Mexican laws and 

regulations.  In fact, a more detailed analysis of the application forms to request the 

initiation of an investigation used by the Mexican investigating authority shows that 

such requirement exists, but only when the application is submitted by a trade 

chamber.  Indeed, paragraph 11 of the relevant questionnaire reads as follows: 

 
The chambers and associations must submit information about the 

producers that in total represented at least 50% of the total 

domestic production, in volume, during the relevant period.
1194

 

 

The same requirement is repeated in paragraph 12.C of the same application 

form.  First of all, while the wording of this requirement is rather unfortunate, it seems 

clear that it is not the same than the 50%-plus-one rule contained in the ADA.  

Furthermore, this condition only applies in cases where the application was submitted 

by a trade chamber or a trade association.  Therefore, considering the text of the FTA 

and the relevant questionnaire, the asymmetry between the ADA and the FTA 

standing requirements for the initiation of an investigation seems to persist.  However, 

considering the testimony provided by Mr Baez, it seems that in practice, the Mexican 

investigating authority applies the standing rules contained in the ADA.
1195
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IV.4.2.  ADMISSIBILITY OF AN AD APPLICATION UNDER THE FTA 

 

Under the FTA, an AD application must include a description of the facts and the 

reasonably available evidence, supporting the existence of dumping, injury and a 

causal connection between them.
1196

  This is consistent with Article 5.2 of the ADA 

that states that an AD application must include relevant evidence of dumping, injury 

and the causal link as is reasonably available to the applicant. 

 

Therefore, under the FTA, the requirements for the admissibility of an AD 

application are calibrated so as to avoid imposing an undue burden on the applicants.  

Indeed, applicants are not supposed to provide information if such information is not 

reasonably available to them.
1197

 

 

Moreover, Article 75 of the RFTA requires that an application must include 

not only a description of the facts, but also the corresponding supporting evidence.
1198

  

This is also consistent with Article 5.2 of the ADA that establishes that a simple 

assertion, unsubstantiated by relevant evidence is not sufficient to comply with the 

requirements of an AD application. 

 

IV.4.3.  EQUIVALENT STANDARDS FOR THE INITIATION OF AN AD INVESTIGATION 

UNDER THE ADA AND THE FTA 

 

Under both, the ADA and the FTA, the requirements for the admissibility of an AD 

application are not the same requirements that need to be met in order to justify the 

initiation of an investigation.  According to Article 5.3 of the ADA, as explained 

above, the authorities are under an obligation to examine the accuracy and adequacy 

of the evidence provided in the application to determine whether there is sufficient 

evidence to justify the initiation.  Similarly, under the FTA, the information submitted 

along with the application must be sufficient so as to establish a presumption that 

dumping, injury and causal connection exist and that, therefore, the initiation of an 

AD investigation is justified.
1199

 

 

As clarified by the panel in US – Softwood Lumber V, the essential difference 

between the obligations of Article 5.2 (requirements that must be complied with by an 

application) and Article 5.3 (requirements for the initiation of an investigation) of the 

ADA, is that the decision to initiate an investigation is made by reference to the 
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objective sufficiency of the evidence in the application, and not by reference to 

whether the evidence is all that is reasonably available to the applicant.
1200

 

 

This difference seems to have been recognized also in the context of the FTA.  

Article 75, establishes that the facts described in the application must be narrated 

clearly so as to establish the substantiated probability of the existence of dumping.
1201

  

Moreover, the Mexican investigating authority has clarified that “[for the] initiation of 

an anti-dumping investigation […] [t]he information submitted must be sufficient so 

as to establish at least a presumption”.
1202

  Hence, it is clear that under the FTA the 

initiation of an AD investigation requires more than simply demonstrating that the 

applicants have provided all the evidence that was reasonably available to them.  It 

rather requires an objective examination of the evidence provided as to determine 

whether at least it establishes a presumption of the existence of dumping, injury and 

causation.  

 

Nevertheless, the type of evidentiary analysis for the initiation of an 

investigation is not the same than the type of analysis required at the stage where the 

investigating authority needs to decide whether or not to impose AD measures.  As 

clarified by the Mexican authorities: 

 
[T]he standard concerning evidence for the initiation of an AD 

investigation is one of “sufficiency” rather than one of absolute 

certainty.  In the view of the Mexican investigating authority, 

sufficiency of the evidence is a concept that refers to the pertinence 

–whether the evidence relates to the facts involved– and accuracy –

whether the evidence sheds light about the facts of the case– of the 

evidence.
1203

 

 

In other words, the standard of review of the evidence for the initiation of an 

AD investigation is higher than the one corresponding to the admission of the 

application.  Moreover, the evidence submitted together with the application must be 

completed and improved during the investigation.  The Mexican authorities have also 

clarified that applicants have the opportunity and bear the responsibility of improving 

the information they submit with its application.
1204

  This is consistent with WTO 

jurisprudence, where it has been considered that evidence at the initiation does not 

need to be of the same quantity or quality as it would be necessary to support a 

preliminary of final determination.
1205
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However, despite the textual compatibility between the ADA and the FTA 

concerning the requirements for the initiation of an AD investigation, on one occasion 

a panel found that the Mexican authorities had erred in proceeding with an 

investigation on the basis of the evidence submitted by the applicants.  According to 

that panel, clear inconsistencies and inadequacies of the evidence submitted by the 

applicants concerning the establishment of the normal value made the evidence 

submitted insufficient to initiate an AD investigation.
1206

  Thus, although the FTA 

creates certain level of flexibility for the applicant to perfect the evidence supporting 

its case, the ADA limits that flexibility by establsihing a minimum quality threshold 

for the evidence that is necessary to initiate a case.  Therefore, even though the texts 

of the FTA and the ADA do not oppose each other in this respect, in practice there 

may be some conflict between the authority’s decision to accept an application under 

the expectation that it will be perfected along the way, and the ADA requirement of 

providing sufficient evidence to the UPCI for the initiation of an investigation. 

 

IV.4.4.  CONDUCTING AN INVESTIGATION UNDER THE FTA 

 

IV.4.4.1.  Uncertainties in Relation to the Selection of the Period of Investigation 

 

Article 5.10 of the ADA establishes that an AD investigation should normally run for 

a period of 12 months, and a maximum of 18 months.  The FTA on the other hand, 

establishes a stricter deadline requiring the conclusion of the investigation in 210 

days.
1207

  However, as mentioned in Part III of this thesis, the former UPCI official 

Mr Gustavo Baez explained to me that in practice, the Mexican authority normally 

follows the 18-month deadline established in the ADA.
1208

  

 

In addition, as mentioned in relevant part, the WTO CAP has recommended 

that the period of data collection for the determination of the existence of dumping 

should be 12 months, and in no case less than six months.
1209

  In turn, the RFTA 

establishes that the period of investigation should cover the period during which the 

allegedly dumped goods were imported, and that such period should cover at least six 

months prior to the start of the investigation.
1210

  Furthermore, the UPCI has also 

clarified, through interpretative criteria, that the period of investigation should be of 

12 months as recommended by the CAP, unless there is a valid justification to fix a 

different period.
1211

  However, the FTA does not establish a maximum time period for 
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data collection.  In addition, the investigating authority in Mexico has clarified that 

such period must end the closest possible to the start of the AD investigation.
1212

 

 

The WTO CAP has also recommended that the period for data collection for 

injury investigations should normally be at least three years, unless a party from 

whom data is being collected has existed for a lesser period.  The FTA does not 

establish such minimum limit.  It does, however, establish a maximum period for data 

collection concerning injury determinations.  The authority may collect information 

covering up to a maximum period of five years prior to the filing of the 

application.
1213

 

 

This indicates that some of the recommendations of the WTO CAP are not 

reflected in the FTA or its regulations.  While it is true that the investigating authority 

has filled up these gaps by issuing some interpretative criteria, certain issues such as 

the minimum period for the collection of evidence in relation to the existence of 

injury, have not been entirely clarified. 

 

This does not necessarily entail an incompatibility between the FTA and the 

WTO system, since as the panel in US – Hot-Rolled Steel observed, the CAP 

recommendations are not binding and, therefore, they do not “add new obligations, 

nor [do they] detract from the existing obligations of Members under the [ADA]”.
1214

  

However, in the past, a panel and the Appellate Body found that the actions of the 

Mexican investigating authority were inconsistent with the ADA using the CAP 

recommendations as support for their findings.
1215

 

 

In Mexico – Anti-Dumping Measures on Rice, the panel disapproved of the 

Mexican authority’s use of a period of investigation for its injury analysis that ended 

more than 15 months prior to the initiation of the investigation.
1216

  The panel 

considered that Mexico provided no justification for such decision.
1217

  Both, the 

panel and the Appellate Body recalled that the WTO CAP recommendation stipulates, 

inter alia, that the period of data collection should end as close to the date of initiation 

of the investigation as is practicable.
1218

  Although the panel did not base its 

conclusion directly on the recommendation directly, it referred to it in order to support 

its view.  The Appellate Body supported the panel’s decision on this issue.
1219
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Interestingly enough, the panel in Mexico – Anti-Dumping Measures on Rice 

considered that given the passage of time and the uncertainty about the factual 

situation in that relevant interim, the information lacked credibility and reliability, 

thereby failing to meet the criterion of “positive evidence” pursuant to Article 3.1 of 

the AD Agreement.
1220

 

 

In the panel’s view, Mexico failed to comply with the obligation set forth in 

Article 3.1 of the AD Agreement to make a determination of injury which is based on 

positive evidence and which involves an objective examination of the volume and 

price effects of the alleged dumped imports or of the consequent impact of these 

imports on domestic producers of the like product at the time measures were 

imposed.
1221

  We must recall here, that an obligation similar to that of Article 3.1 of 

the ADA does not exist under Mexican legislation. 

 

On the contrary, in Mexico – Steel Pipes and Tubes, the panel considered that 

an eight-month gap between the end of the period of investigation and the initiation of 

the investigation was reasonable, because in the panel’s view the temporal gap did not 

preclude the authority from making a determination of injury based on positive 

evidence, which involved an objective examination.
1222

 

 

Therefore, it seems that according to previous panels the proper establishment 

of the period of investigation depends on the particular circumstances of the case at 

hand, taking into account the overarching obligation contained in Article 3.1 of the 

ADA to conduct an objective examination based on positive evidence.  Thus, it is 

worth-asking whether in the absence of such obligation in the FTA, the Mexican 

authority is precluded from modulating the specific POI to the circumstances of the 

case.  As mentioned in Part III of this thesis, the Mexican investigating authority has 

clarified that the period of investigation must be established so as to allow the 

investigating authority to have the most updated information possible.
1223

  This 

obligation could potentially serve as legal justification for the authority to avoid as 

much as possible the existence of gaps between the end of the POI and the start of the 

investigation. 

 

IV.4.4.2.  The Mexican Authorities’ Powers to Collect Evidence 

 

As mentioned previously, the FTA gives the investigating authority a very active role 

in the gathering of evidence in an AD investigation.  Thus, they can at all times 

require from the applicants the production of information.
1224

  Moreover, Article 82 of 

the FTA establishes that the investigating authority may make such inquiries, as it 

deems appropriate, in order to produce the best information possible.  This is 

consistent with the ADA.  Article 6.6 of the ADA establishes that the investigating 

authorities must, during the course of an investigation, satisfy themselves as to the 
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accuracy of the information supplied by interested parties upon which their findings 

are based.  Panels have also recognized that investigating authorities need not to 

content themselves with the information provided in the application but may gather 

information on their own.
1225

 

 

IV.4.4.3.  Are the Due Process Obligations of the ADA Reflected in the FTA? 

 

IV.4.4.3.1.  The FTA guarantees the right to access relevant information 

 

Article 80 of the FTA establishes an overarching obligation upon the Mexican 

investigating authority to ensure timely access by all interested parties to all the 

information available on the official record for the preparation of their arguments.
1226

  

The FTA establishes two ways in which the investigating authority must comply with 

this overarching principle.  First, the Mexican investigating authority must notify the 

start of an AD investigation to all interested parties about its decision to initiate an 

investigation,
1227

 sending them copies of the application, together with all the non-

confidential annexes.
1228

  This is entirely compatible with the ADA, since Article 

6.1.2 establishes that subject to the requirement to protect confidential information, 

evidence presented in writing by one interested party must be made available 

promptly to other interested parties participating in the investigation. 

 

In addition, the investigating authority must promptly notify its determinations 

in writing to all the interested parties.
1229

  In some cases, the FTA expressly confirms 

the existence of this obligation in relation to particular type of measures such as 

preliminary determinations
1230

, final determinations
1231

, price undertakings
1232

, the 

initiation or conclusion of an administrative review
1233

, etc.  All these notifications 

also constitute a way in which the Mexican authority proactively guarantees the 

interesting parties’ right to have timely access to all relevant information. 
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A second way in which the investigating authority complies with this 

obligation is by allowing interested parties to have access to the information on the 

record upon written request by those parties.
1234

  This is regardless of whether or not 

the investigating authority uses such information in its investigation.  The only 

restrictions to this procedural guarantee are those concerning access to confidential 

information.
1235

 

 

All this is compatible with the ADA.  Article 6.4 of the ADA establishes that 

the authorities shall, whenever practicable, provide timely opportunities for all 

interested parties to see all information that is relevant to the presentation of their 

cases, that is not confidential.  However, under the ADA, this obligation only exists in 

relation to information that is used by the authorities in the AD investigation.  Thus, 

Article 6.4 seems to suggest that this obligation materializes only in relation to 

evidence upon which the investigating authority relies.  Therefore, the scope of the 

obligation to grant access to relevant information seems to be slightly more contrived 

in the context of the ADA than in the FTA. 

 

Moreover, the FTA goes a bit further than the ADA in ensuring proper access 

to relevant information by establishing that, at the request of an interested party, the 

investigating authority must clarify or specify certain aspects of the final 

determinations imposing AD duties
1236

, and conduct technical briefings with 

interested parties to clarify the methodology it used to establish dumping, injury or 

causation.
1237

  Thus, under the FTA, the investigating authority is required not only to 

guarantee access to raw data, but also to provide explanations apart from those 

contained in the preliminary and final determinations.  

 

There is the third type of procedural guarantee in the FTA protecting the right 

of the interested parties to have access to relevant information to prepare their 

defense.  This third type of obligation, however, is not for the authority but for the 

interested parties.  Under the FTA, interested parties must send to the other interested 

parties copies of each of the non-confidential reports, documents and any other 

evidence they submit to the investigating authority in the course of the AD 

proceedings; except of course, for confidential information referred to in Article 81 of 

the FTA.
1238

  Since the ADA imposes obligations only upon WTO Members and not 

upon individuals, there is no equivalent obligation in the ADA. 

 

IV.4.4.3.2.  The FTA establishes sufficient controls to protect confidential 

information, including BCI and CGI 

 

Under the FTA, confidential information is only available to the interested parties and 

those individuals or entities entitled to have access to it under the international 
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agreements to which Mexico is a party.
1239

  In addition, business confidential 

information and confidential government information is, in principle, not available to 

any interested party.
1240

 

 

One difference between the FTA and the ADA is that the former does not 

establish a distinction between confidential information by nature and confidential 

information designated as such by the parties.  Moreover, unlike the ADA, the FTA 

does not define the term confidential information.
1241

  Rather, the FTA provides a list 

of types of information that must be considered confidential.  This list contains 

information such as (i) the production processes of the goods concerned; (ii) 

production costs and the components of the product; (iii) distribution costs; (iv) the 

terms and conditions of sale, except those offered to the public; (v) sales prices by 

transaction and by individual products; and (vi) any other company-specific 

information that, if disclosed to the public, might cause harm to the company’s 

competitive position.
1242

  This list seems to be exhaustive.  However, since the FTA 

makes an express reference to the international agreements to which Mexico is a 

party
1243

, it would be possible to argue that the broader, open-ended definition of the 

ADA applies also in AD investigations in Mexico. 

 

Another difference between the two regimes is that the FTA also expressly 

refers to two subcategories of confidential information, i.e. business confidential 

information (BCI) and confidential government information (CGI).  The definition of 

BCI contained in the RFTA is very similar to the definition of confidential 

information “by nature” in the ADA, and focuses on the “substantial and irreversible 

monetary or financial damage” that would arise from the disclosure of the BCI.
1244

 

 

CGI refers to information that may not be disseminated as a result of a 

prohibition imposed by law or by an international treaty to which Mexico is a 

party.
1245

  The ADA, does not contain provisions expressly regulating CGI.  It is not 

unthinkable that withholding evidence on CGI grounds may, under certain 

circumstances, conflict with the interested parties’ right to access information under 

the ADA. 

 

Furthermore, let us remember that under the ADA, a party submitting 

confidential information must demonstrate that there is good cause for such treatment.  

Moreover, the authorities must require the submission of a non-confidential summary 

of the information in question so as to permit a reasonable understanding of the 
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substance of the information submitted in confidence.  In addition, Article 6.5.1 of the 

ADA establishes that, in exceptional circumstances, parties may indicate that a 

summary of the information is not possible explaining the reasons for that 

impossibility. 

 

Similarly, the FTA establishes that interested parties submitting confidential 

information must explain the reasons justifying the confidential nature of that 

information.
1246

  Also, the party making a confidentiality request must provide a 

public summary of the information in question so that the matter at issue may be 

reasonably and integrally understood.
1247

 

 

The FTA, however, does not refer to the case where summarization of the 

information is impossible.  Thus, it does not instruct the Mexican investigating 

authority about how to proceed in those cases.  Interestingly, in Mexico – Steel Pipes 

and Tubes, the panel found that the Mexican authorities did not act inconsistently with 

Article 6.5 of the ADA when they accepted, without any explanation or analysis, a 

request for confidentiality along with a statement that a non-confidential summary 

was not possible for certain reasons.  According to the panel in that case, Article 6.5 

of the ADA does not impose an obligation upon the investigating authorities to justify 

their decisions to accept a request of confidentiality and an explanation justifying that 

a summarization of such information is not possible.  Indeed, neither the ADA nor the 

FTA expressly imposes such obligation.  Arguably, however, that obligation 

implicitly exists in the provisions requiring the party submitting a request for 

confidentiality to justify its request. 

 

IV.4.4.3.3.  The FTA guarantees the interested parties’ full opportunity for defense 

 

The FTA does not contain an overarching provision similar to Article 6.2 of the ADA, 

requiring investigating authorities to make sure throughout the entire AD 

investigation that all interested parties have a full opportunity for the defense of their 

interests.  However, the FTA does contain rules unequivocally protecting the right of 

the interested parties to defend their interests during an AD investigation.  For 

instance, according to Article 53 of the FTA, when notifying interested parties about 

its decision to initiate an AD investigation, the investigating authority must inform the 

interested parties that they have the right to participate in the AD investigation and 

defend their interests.   

 

In an AD investigation in Mexico, importers, exporters, applicants and other 

interested parties must be given the opportunity to defend themselves, and their 

counterarguments.
1248

   This thesis has explained that in an AD investigation under the 

FTA, there is a trial period during which interested parties may submit all the 

information, evidence and any other data they rely upon for their argumentations.
1249

  

All types of documentation and evidence are acceptable, except the confession of the 

investigating authority, and any other evidence considered against public order or 

                                                 
1246

 See Article 152 of the RFTA. 
1247

 See id.  If the information in question may not be summarized, the party making the confidentiality 

request must provide an explanation justifying such impossibility, see Article 158, III of the RFTA. 
1248

 See Article 164 of the RFTA. 
1249

 See Article 171 of the RFTA. 



 

 270 

public morals.
1250

  In addition, during the “allegations period” (periodo de alegatos) 

interested parties may submit written conclusions on both, substantive and procedural 

matters.
1251

 

 

This all is consistent with the ADA, according to which interested parties must 

be provided the opportunity to submit relevant information in defense of their 

interests, including the industrial users of the product under investigation as well as 

representative consumer organizations.
1252

 

 

WTO Members have committed themselves to provide, upon request, 

opportunities for all interested parties in an AD investigation to meet and debate with 

their counterparts; and to allow them, on justification, to present other information 

orally.
1253

  However, as we have explained earlier, interested parties may not in any 

way be forced to attend the meetings.
1254

  The FTA complies with this mandate by 

recognizing this procedural guarantee and empowering the investigating authority to 

organize hearings where interested parties may confront and cross-examine their 

counterparts and refute their arguments and evidence.
1255

 

 

Similarly, Mexico’s legislation allows interested parties to request the 

celebration of a settlement hearing
1256

 where they may propose to other parties and to 

the authority possible alternatives to the continuation of the investigation and the 

imposition of AD duties.
1257

  Moreover, in compatibility with the ADA, the FTA also 

protects the right of the interested parties to decline the invitation to these meetings.  

Indeed, as we mentioned above, in AD investigations under the FTA, interested 

parties may not be forced either to attend the settlement meetings, or to accept the 

solutions proposed to them.
1258

 

 

Finally, let us remember here, that under Article 8.3 of the ADA exporters 

must be given the opportunity to comment on the authorities’ reasons to reject a price 

undertaking.  Although, the FTA does not expressly recognize the right of interested 

parties to comment on the authorities’ decision to reject a proposed price undertaking, 

Article 164 of the RFTA establishes that after the publication of the preliminary 

determination, interested parties may submit additional arguments and 

complementary evidence.
1259

 

 

 

 

                                                 
1250

 See Article 82 of the FTA.  Indeed, as we have previously mentioned in relevant part, the 

investigating authority must accept as evidence public and private documents, expert opinions, 

administrative recognitions or verifications, witness statements, presumptions and any other type of 

evidence not prohibited by law, see Article 162 of the RFTA. 
1251

 See Article 82 of the FTA and Article 172 of the RFTA. 
1252

 See Article 6.11(i)-(iii) and Article 6.12 of the ADA. 
1253

 See Article 6.3 of the ADA. 
1254

 See Article 6.2 of the ADA. 
1255

 See Article 165 of the RFTA. 
1256

 See Article 86 of the RFTA.  When considered appropriate, the investigating authority may also 

propose, ex officio, the celebration of a settlement hearing. 
1257

 See Article 61 of the FTA. 
1258

 See Article 87 of the RFTA. 
1259

 See Article 164, para. 3 of the RFTA. 
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IV.4.4.3.4.  Does the FTA require a thorough evaluation of the evidence? 

 

IV.4.4.3.4.1.  Consideration of all the available information by the Mexican 

authorities 

 

As mentioned in relevant part of this thesis, the FTA establishes that the investigating 

authority must calculate individual margins of dumping for those foreign producers 

who provided enough information for it.
1260

  Also as previously mentioned, under 

Mexican legislation there is no equivalent of paragraph 3 of Annex II of the ADA.  

Thus, there is no express requirement to take into consideration only information that 

is verifiable and appropriately submitted in a timely fashion. 

 

Nevertheless, the Mexican authorities have clarified that the investigating 

authority may impose certain rules for the submission of evidence, including 

deadlines.  Moreover, when enforcing these deadlines the authorities must observe 

certain level of flexibility, and provide explanations whenever they refuse to grant 

deadline extensions.
1261

 

 

IV.4.4.3.4.2.  Greater flexibility for the use of the “best information 

available” under the FTA 

 

The lack of an express requirement to take into consideration only information that is 

verifiable and appropriately submitted in a timely fashion does not leave Mexico’s 

investigating authority powerless to orderly conduct a proper investigation. In those 

situations where the interested parties fail to provide the requested information, the 

Mexican investigating authority has the power to rely on the “best information 

available” and the “facts known to the authority” at the moment of making a 

determination.
1262

  This of course means that the Mexican investigating authority 

may, in some cases, need to rely exclusively on the information provided by the 

applicant.
1263

 

 

It is worth bringing attention to the fact that unlike the ADA, the FTA 

provides a definition of the terms “best information available” as well as “facts known 

to the authority”.  As mentioned above, the UPCI has issued an interpretative note 

clarifying that the terms “best information available” mean the “most adequate and 

appropriate” information according to the investigating authority after conducting a 

“comparative analysis” of the evidence on the record.
1264

  “Facts known to the 

authority” means, according to the FTA, the evidence and data provided in a timely 

manner by the interested parties, their agents, as well as the information obtained by 

the investigating authority itself.
1265

  These definitions do provide extra clarity on key 

concepts on the implementation of the investigation. 

 

                                                 
1260

 See Article 64 of the FTA. 
1261

 See Seamless steel pipes from China, Preliminary Determination, Official Gazette, (25 May 2010). 
1262

 See Article 54 of the FTA. 
1263

 See Steel beams from Brazil, Sunset Review Determination, Official Gazette (9 July 2009). 
1264

 “The emphasis is on the adjective ‘best’, since the facts must be supported by the best information 

available”, see Aluminum tubular containers from Venezuela, Sunset Review Determination, Official 

Gazette (13 August 2010). 
1265

 See Article 64, para. 3 of the FTA. 
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Moreover, it seems that Mexican investigating authorities have more leeway 

to resort to the best information available to make their determinations in light of a 

failure on the part of an interested party to provide relevant information.  Indeed, the 

number of situations where this may occur seems to be larger under the FTA than 

under the ADA. According to the ADA, there are three situations where the 

investigating authorities may base their decisions on the best information available, 

namely: (i) cases in which an interested party refuses access to necessary information; 

(ii) cases where it fails to provide such information within a reasonable period; or (iii) 

when the interested party significantly impedes the investigation.
1266

 

 

The FTA contains a longer list of situations where the investigating authority 

would be entitled to resort to the best information available.  Thus, apart from the 

situations described in the ADA –which the FTA reproduces– the FTA adds the 

following hypotheses: (i) when the information or the evidence provided is 

incomplete, inaccurate or does not derive from their accounting records, so that a 

determination of an individual margin of dumping is not possible; (ii) when the 

producers have not exported the product under investigation during the investigation 

period
1267

; (iii) when the exporters or the importers fail to comply with the agreed 

price undertakings; (iv) if as a result of a verification visit, the authority finds out that 

the information submitted in the course of the investigation was inaccurate or 

incomplete or inconsistent with the corresponding accounting records; or (v) in case 

of failure to accept a verification visit.
1268

 

 

Therefore, it seems that resorting to the best information available under 

Mexican legislation is not necessarily connected to the ability or inability of the 

investigating authority to rely on the information provided by the interested parties.  

The power to use the best information available seems to work, under the FTA, also 

                                                 
1266

 See Article 6.8 of the ADA. 
1267

 This hypothesis seems to refer to the case of new players commonly known as the “new shippers” 

situation.  Below, this thesis discusses whether the manner in which AD duties are determined for these 

new shippers under the FTA is consistent, in general terms, with the ADA.   
1268

 See Articles 64, 74 and 83 of the FTA. 



 

 273 

as a sanction against failure to cooperate with the authority
1269

 or for disobeying 

certain obligations.
1270

 

 

At first glance, this power would seem at odds, at least to certain extent, with 

the decision of the panel in Guatemala – Cement II where the panel considered that 

disagreement about the composition of the verification team does not necessarily 

constitute a significant impediment of the investigation, since “the AD Agreement 

does not require cooperation by interested parties at any cost”.
1271

 

 

In one situation the penalizing dimension of the application of the best 

information available under Mexican law becomes particularly evident.  That is the 

case where the exporters or the importers fail to comply with the agreed price 

undertakings.  Is then failure to comply with a price undertaking a significant 

impediment of the investigation?  In that situation the application of the best 

information available seems to be entirely unrelated to a failure by the exporters or the 

importers to provide reliable information.  Rather, it seems to be a response to the 

mere fact that the exporters or importers in question failed to fulfill their price 

commitments.  Thus, the application of the best information available takes a purely 

punitive character in that case. 

 

The ADA, however, also allows investigating authorities to resort to the best 

information available in case of violation of an undertaking.  The difference, 

nevertheless, between the ADA and the FTA authorization is that the former 

exclusively refers to the application of provisional AD measures, based on the best 

information available and with the purpose of taking expeditious action, assumingly 

to avoid injury to the domestic industry.  In contrast, the FTA seems to allow, in those 

cases, also the imposition of definitive AD measures based on the best information 

available.  Thus, the FTA authorization seems to have more the character of a 

sanction than that of a preventive measure.
1272

 

                                                 
1269

 This is the case for instance where the authority applies the best information available in a case 

where the interested party fails to accept a verification visit.  Here, the use of the best information 

available may take place regardless of whether or not the investigating authority counts with reliable 

information from sources other than the verification visit.  Thus, it is possible that in a scenario where 

the exporter under investigation provides all the necessary information, but refuses to accept a 

verification visit, the investigating authority may nevertheless resort to the best information available 

on the grounds that such visit was rejected by the exporter.  The use of the best information available 

does not necessarily entail a detriment to the defense rights of the exporters in all cases.  However, in 

certain circumsntances it may provide some grounds to discard certain information provided by the 

exporters under the justification that they refuse to accept a verification visit.  This is particularly 

relevant in the case of Mexico’s AD investigations.  As some experts have indicated, because 

verifications may be conducted very early in the investigations, “is obviously not the appropriate 

moment in an investigation to discern the implications that the omission of some data may have or not 

in the authority’s finding”, Jorge Miranda & Eduardo Díaz-Gavito, Mexico in DEREK BIENEN, ET AL., 

GUIDE TO INTERNATIONAL ANTI-DUMPING PRACTICE 447 (2013).  Yet the consequences of failing to 

accept a verification visit may give the authority grounds to base its determinations exclusively on the 

data provided by the domestic industry together with its application. 
1270

 This is particularly important, especially considering that the use of the best information available 

“could lead to a result which is less favourable to the party than if the party did cooperate”, according 

to paragraph 7 of Annex II of the ADA. 
1271

 Panel Report, Guatemala – Definitive Anti-Dumping Measures on Grey Portland Cement from 

Mexico, WT/DS156/R, adopted 17 November 2000, DSR 2000:XI, 5295, para. 8.251. 
1272

 This possibility was demonstrated during an AD proceeding in 2002 where a price undertaking was 

terminated on grounds of breach of compliance.  Only three days after the termination, a final 
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IV.4.4.3.4.3.  No reference to the “necessary” character of the information 

under the FTA 

 

As previously explained, under the ADA, the investigating authority may make 

preliminary and final determinations, affirmative or negative, on the basis of the facts 

available, only if the information that failed to be produced may be considered as 

“necessary”.  Indeed, Article 6.8 of the ADA refers to cases in which “any interested 

party refuses access to, or otherwise does not provide, necessary information” 

(emphasis added).   

 

In contrast, neither the FTA nor the RFTA uses the term “necessary” to 

qualify the information that needs to be provided, and the absence of which may 

authorize the use of the best information available.  Article 64 of the FTA establishes 

that the authority may assess AD duties based on the margin of dumping obtained 

based on the “best information available” and on the “facts known to the authority” 

when, inter alia, “the producers fail to provide the required information in a timely 

manner” (emphasis added).
1273

 

 

Apart from the fact that this provision refers to the “producers” only, and not 

to any interested party as Article 6.8 does, it differs from the ADA because it uses the 

term “required information” instead of “necessary information”.  Thus, the question is 

whether this difference in the language used by both provisions is significant or not.  

The answer is probably no.  The panel in Egypt – Steel Rebar concluded that “it is 

apparent that it is left to the discretion of an investigating authority, in the first 

instance, to determine what information it deems necessary for the conduct of its 

investigation”.
1274

  Thus, in principle, the word “necessary” in Article 6.8 of the ADA 

actually means “required” by the investigating authority.  Thus, there seems to be 

equivalence between the FTA and the ADA in this regard. 

 

Finally, as we mentioned, Article 64 refers to “producers” exclusively rather 

than to “any interested parties”.  This difference could have the potential of creating 

an imbalance between the due process rights of the producers of the product under 

investigation and other interested parties.  Indeed, Article 64 of the FTA seems to 

suggest that the investigating authority may only base its determinations on the best 

information available in those cases where the producers of the product under 

investigation fail to provide the information required by the authority.  However, the 

investigating authority may not be entitled to do the same when other interested 

parties are the culprits of such failure.  Fortunately, Article 54 of the FTA seems to 

correct this imbalance by indicating that the decisions may be made on the basis of 

                                                                                                                                            
determination was published imposing definitive duties on nearly all exporters, see Jorge Miranda & 

Eduardo Díaz-Gavito, Mexico in DEREK BIENEN, ET AL., GUIDE TO INTERNATIONAL ANTI-DUMPING 

PRACTICE 456 (2013) (referring to the Apples investigation). 
1273

 See Article 64, II of the FTA. 
1274

 Panel Report, Egypt – Definitive Anti-Dumping Measures on Steel Rebar from Turkey, WT/DS211/R, 

adopted 1 October 2002, DSR 2002:VII, 2667, para. 7.155; see also Panel Report, Korea – Anti-

Dumping Duties on Imports of Certain Paper from Indonesia, WT/DS312/R, adopted 28 November 

2005, DSR 2005:XXII, 10637., para. 7.51. 



 

 275 

the facts available when the interested parties fail to provide the evidence, 

information and data required by the investigating authority.
1275

 

 

IV.4.4.3.4.4.  “Within a reasonable period” v. “in a timely manner” 

 

Another difference between the ADA and the FTA is that the latter does not contain a 

reference to the passing of a “reasonable period of time” before the investigating 

authority may consider that the interested party has refused to grant access to, or has 

failed to provide, the necessary information.  Article 64, II of the FTA establishes that 

the investigating authority may resort to the facts available when the producers fail to 

provide the required information “in a timely manner”.  Clearly, the reference in 

Article 64, II of the FTA does not include a “reasonableness” component.  Thus, the 

question is whether this omission diminishes the due process rights of the interested 

parties.  It does not seem to be the case. 

 

As previously mentioned, the Mexican investigating authority may establish 

“reasonable deadlines” to the extent “necessary for the proper implementation of the 

investigation”
1276

, and as long as some flexibility is observed in the enforcement of 

such deadlines.
1277

  Although this power is not expressly contained in the FTA, it has 

been recognized through interpretative criteria in Seamless Steel Pipes from China.  In 

my view, the combined effect of these criteria with the language of Article 64, II of 

the FTA produces the same legal consequences than the terms “reasonable period of 

time” used in Article 6.8 of the ADA.  In other words, under the FTA, the 

investigating authority may not resort to the use of the best information available 

unless the interested party has been given a reasonable period of time to produce, or 

grant access to, the information that has been requested from him. 

 

IV.4.4.3.4.5.  Absence of preconditions for the use of the best facts available 

under the FTA 

 

Another important difference between the ADA and the FTA concerning the ability to 

resort to the facts available is that the former establishes a list of conditions that need 

to be fulfilled in order for the authority to validly use the best information available.  

These conditions require, in essence, that the interested party from whom information 

is required be properly informed (i) of the data he is expected to deliver and (ii) of the 

consequences of failing to provide it, i.e. the application of the best information 

available.
1278

 

                                                 
1275

 Interestingly enough, unlike Article 64, Article 54 of the FTA refers to “information available” 

instead of the “best information available”.  In my view, both terms should be interpreted in the same 

way despite this difference. 
1276

 The Mexican investigating authority has clarified that “[d]eadlines may be flexible, but not in an 

unlimited manner because the authority must control the development of the investigation”, see 

Seamless steel pipes from China, Preliminary Determination, Official Gazette (25 May 2010).  When 

considering whether to extend a deadline, the investigating authority may consider inter alia: (i) the 

legal provisions establishing the deadline, (ii) the availability of the information, and (iii) whether the 

information is new, see Seamless steel pipes from China, Preliminary Determination, Official Gazette 

(25 May 2010). 
1277

 See Seamless steel pipes from China, Preliminary Determination, Official Gazette (25 May 2010). 
1278

 These conditions are the following: (i) as soon as possible, the investigating authorities should 

specify in detail the information required from any interested party and the manner in which that 

information should be structured by the interested party in its response; (ii) ensure that the party is 

aware that if information is not supplied within a reasonable time, the authorities will be free to make 
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Interestingly, the FTA does not establish a similar set of preconditions for the 

use of the facts available.  Thus, nothing in the FTA or the RFTA seems to prevent 

the investigating authority from resorting to the best information available, should the 

exporters or importers fail to provide the necessary information, regardless of whether 

or not they were notified about this possibility.  This seems to be a deficiency in the 

FTA system that may in fact have serious consequences in the development and 

outcome of the investigation.
1279

  Moreover, since it seems to entail a due process 

deficit vis-à-vis the ADA system, it may arguably be the source of friction between 

these two sets of rules. 

 

In the past, the Mexican investigating authority has been found to be acting 

inconsistently with paragraph 6.1 of Annex II and Article 6.8 of the ADA by failing to 

notify all interested parties known of the initiation of the investigation and of the 

information that was required from them.  Indeed, in Mexico – Anti-Dumping 

Measures on Rice, the panel found that failure to make such notification was not 

“some kind of minor or inconsequential procedural infringement”, since it had 

important implications for the application of Article 6.8.
1280

  Thus, the panel found 

that: 

 
[B]y applying the facts available in the calculation of a margin of 

dumping for the US exporters or producers that were known or 

could have been known to the authority, Mexico acted in a manner 

which is inconsistent with Article 6.8 and paragraph 1 of Annex II 

of the [ADA] 

 

It is worth-mentioning that the panel in Mexico – Anti-Dumping Measures on 

Rice was dealing with a situation where the investigating authority failed to notify 

interested parties about whom the authority should have been aware, as to the 

existence of an AD investigation.  A different scenario would be one where the 

investigating authority notifies all interested parties about the initiation of the 

investigation, but fails to inform them about the consequences of failing to provide the 

necessary information.  One could argue that not being notified about the potential 

application of the best facts available is less prejudicial to the exporters or importers 

than not being notified about the existence of an AD investigation at all.  For this 

reason, the argument would go that the findings in Mexico – Anti-Dumping Measures 

on Rice would not apply to the case where the investigating authority has simply 

failed to make the interested parties aware of the potential application of the best facts 

available.  This is, however, debatable. 

                                                                                                                                            
determinations on the basis of the facts available, including those contained in the application for the 

initiation of the investigation by the domestic industry; (iii) if evidence or information is not accepted, 

the supplying party must be informed forthwith of the reasons therefor, and should have an opportunity 

to provide further explanations within a reasonable period, and if the  explanations are considered by 

the authorities as not being satisfactory, the reasons for the rejection of such evidence or information 

must be given in any published determination, see Annex II, para. 6 of the ADA. 
1279

 This is particulary important considering that, “[i]n practice, UPCI determines the ‘facts available’ 

dumping margin on the basis of the highest dumping margin for a cooperating exporter”, Jorge 

Miranda & Eduardo Díaz-Gavito, Mexico in DEREK BIENEN, ET AL., GUIDE TO INTERNATIONAL ANTI-

DUMPING PRACTICE 457 (2013). 
1280

 Panel Report, Mexico – Definitive Anti-Dumping Measures on Beef and Rice, Complaint with 

Respect to Rice, WT/DS295/R, adopted 20 December 2005, as modified by Appellate Body Report 

WT/DS295/AB/R, DSR 2005:XXIII, 11007, para. 7.200. 
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Furthermore, in Argentina – Ceramic Tiles it was concluded that the inclusion 

in Annex II –relating specifically to the use of best information available under 

Article 6.8– of a requirement to specify in detail the information requested “strongly 

implies that investigating authorities are not entitled to resort to best information 

available in a situation where a party does not provide certain information if the 

authorities failed to specify in detail the information which was required”.
1281

  The 

question is, again, whether failure to notify about the consequences of not providing 

the required information is as detrimental as failing to clearly specify the information 

requested.  Probably no. 

 

This all seems to indicate that it is not implausible that the absence in the FTA 

of a requirement conditioning the use of the best information available to the 

existence of a proper notification of the potential consequences of failing to provide 

the required data may be contrasting with the text of the ADA. 

 

IV.4.4.3.4.6.  Absence of the “best to its ability” limitation 

 

Another procedural guarantee that seems to be missing in the FTA and the RFTA is 

the one contained in paragraph 5 of Annex II of the ADA, which establishes that the 

investigating authorities are not justified to disregard information, even if it is not 

ideal in all respects, provided that the interested party has acted to the best of its 

ability.  On the contrary, under the FTA, the investigating authority is not required to 

take into consideration the efforts undertaken by the interested parties to gather or to 

provide the information that has been requested from them. 

 

Consequently, if the Mexican investigating authority considers the data 

provided by an interested party defective or unreliable, it may disregard it and proceed 

to use the best information available.  In my view, these may also result in friction 

between the ADA and the FTA. 

 

IV.4.5.  NO CLEAR RULES FOR THE TERMINATION OF AN INVESTIGATION UNDER THE 

FTA 

 

As some experienced practitioners have observed, the UPCI only rarely terminates 

investigations.
1282

  Consistently with this practice, the FTA does not contain an 

equivalent of Article 5.8 of the ADA.  This means that there is no requirement to 

terminate the AD investigation immediately if determined that the margin of dumping 

is de minimis, or that the volume of dumped imports, or the injury, is negligible. 

 

Under the FTA, even if the investigating authority becomes aware that the 

margin of dumping corresponding to the exporter or one of the exporters under 

investigation is de minimis, it may not only continue with the investigation until its 

completion, but also impose an AD duty on that exporter.  The AD duty imposed in 

that case would be calculated on the basis of a 0% duty rate. 

                                                 
1281

 Panel Report, Argentina – Ceramic Tiles, Panel Report, Argentina – Definitive Anti-Dumping 

Measures on Imports of Ceramic Floor Tiles from Italy, WT/DS189/R, adopted 

5 November 2001, DSR 2001:XII, 6241, para. 6.55. 
1282

 Jorge Miranda & Eduardo Díaz-Gavito, Mexico in DEREK BIENEN, ET AL., GUIDE TO 

INTERNATIONAL ANTI-DUMPING PRACTICE 453 (2013). 
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In the past, the Appellate Body has reprimanded Mexico for adopting this 

practice.   In Mexico – Anti-Dumping Measures on Rice, the Appellate Body found 

that Mexico’s decision to include an exporter for which a margin of dumping of 

below de minimis had been found in the AD order was inconsistent with Article 5.8 of 

the ADA, even though the AD duty finally imposed on the exporter was 0%.  On that 

occasion, the Appellate Body emphasized that “the second sentence of Article 5.8 

requires the immediate termination of the investigation in respect of exporters for 

which an individual margin of dumping of zero or de mimimis is determined”.
1283

 

 

The first and only opportunity available to the Mexican investigating authority 

to prematurely terminate an AD investigation on the grounds of an insufficiently high 

margin of dumping is at the moment of issuing a preliminary determination.  Article 

57, III of the FTA establishes that in the preliminary determination the investigating 

authority may terminate the investigation if there is insufficient evidence of dumping, 

injury or causal link.  Nevertheless, it seems unclear whether Article 57, III of the 

FTA would allow the Mexican authority to terminate the investigation if there is 

sufficient evidence of dumping, but the dumping margin corresponds to de minimis 

under the ADA.  Thus, the lack of an express rule in the FTA authorizing the Mexican 

investigating authority to terminate an investigation may, under certain circumstances, 

create potential for friction between the FTA and the ADA regimes. 

 

IV.5.  WHETHER MEXICO’S RULES REGARDING THE IMPOSITION OF AD MEASURES 

ARE COMPATIBLE WITH WTO LAW 

 

IV.5.1.  THE LIST OF AD MEASURES THAT MAY BE IMPOSED UNDER THE FTA IS 

COMPATIBLE WITH THE ADA 

 

As explained in the corresponding section of this thesis, Article 28 of the FTA 

establishes that individuals and companies that import goods into Mexico at dumping 

prices must pay an AD duty in accordance with the FTA.  It has already been said also 

that an integral interpretation of Articles 28
1284

, 57
1285

, 59
1286

 and 72
1287

 of the FTA 

shows that AD duties and price undertakings are the only remedies allowed against 

dumping practices in Mexico.
1288

  This is consistent with the ADA. 

                                                 
1283

 Appellate Body Report, Mexico – Definitive Anti-Dumping Measures on Beef and Rice, Complaint 

with Respect to Rice, WT/DS295/AB/R, adopted 20 December 2005, DSR 2005:XXII, 10853, para. 

217.  The panel in that case had previously found that “[t]o accept Mexico’s argument that the 

application of zero per cent duty [did] not really constitute the imposition of a measure as it complie[d] 

with Article 9.3 of the AD Agreement would moreover render Article 5.8 of the AD Agreement 

meaningless”, Panel Report, Mexico – Definitive Anti-Dumping Measures on Beef and Rice, Complaint 

with Respect to Rice, WT/DS295/R, adopted 20 December 2005, as modified by Appellate Body 

Report WT/DS295/AB/R, DSR 2005:XXIII, 11007, para. 7.144. 
1284

 Dealing with the definition of unfair trade practices. 
1285

 Establishing the content of preliminary determinations. 
1286

 Indicating the content of final determinations. 
1287

 Regarding price undertakings. 
1288

 In particular, Article 28 of the FTA establishes that “individuals and companies that import goods 

under price discrimination circumstances into Mexico must pay a compensatory duty”.  In my view, 

this provision limits the possible actions that may be taken against dumping.  Moreover, since 

according to the FTA an AD investigation may only be concluded through a determination imposing 

AD duties, terminating the investigation without imposing duties, or accepting the price undertakings 
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IV.5.2.  CONTRADICTIONS BETWEEN THE ADA AND THE FTA CONCERNING 

PROVISIONAL AD DUTIES 

 

IV.5.2.1.  The Apparent Impossibility of Interrupting an Investigation Before the 

Publication of a Preliminary Determination 

 

There are several asymmetries between the ADA and the FTA concerning the 

imposition of preliminary duties.  Some of these differences may be more 

consequential than others as explained below. 

 

In the first place, it should be recalled that conducting an AD investigation and 

imposing definitive AD duties is not mandated by the ADA.  Neither is it imposing 

preliminary duties.  Thus, investigating authorities remain free to interrupt the 

investigation whenever they deem it convenient. 

 

On the contrary, the Mexican investigating authority may not scape the task of 

continuing with the investigation at least until the issuance of a preliminary 

determination.  According to Article 57 of the FTA, once an investigation has been 

initiated, the investigating authority must issue a preliminary determination within a 

period of 90 days following the publication of the decision to initiate an investigation.  

As mentioned above, the UPCI only rarely has terminated an investigation without 

imposing AD measures; and in all those few cases it has been through a final or 

preliminary determination.
1289

 

 

IV.5.2.2.  Differences Concerning the Waiting Period for the Imposition of 

Provisional AD Duties 

 

There are clear sings in the ADA that indicate the desire of the WTO Members to 

avoid frivolous, premature or unfounded positive preliminary determinations.  One of 

these indications may be found in Article 7.3 of the ADA establishing that no 

provisional duties can be imposed sooner than 60 days from the date of initiation of 

the investigation. 

 

The same general principle of avoiding rushed preliminary determinations 

may be found in the provisions of the FTA.  However, Mexican authorities may 

proceed to impose preliminary AD duties after a shorter waiting period –15 days 

earlier to be precise.  Indeed, Article 57 of the FTA establishes that provisional AD 

duties may be imposed if, at least, 45 days –instead of the 60 days prescribed by the 

ADA– have passed since the publication of the determination to initiate the 

investigation in the Official Gazette.  This time difference may or may not be 

significant depending on the particular circumstances of the case. 

 

For instance, under the ADA, before the imposition of provisional measures 

interested parties must be given adequate opportunities to submit information and 

                                                                                                                                            
suggested by the exporters, no provision within the FTA would offer support for the imposition of any 

other type of measures as a result of a positive finding of dumping. 
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make comments.
1290

  It is not clear whether this can be achieved under the 45-day 

waiting period rule of the FTA.  It must be recalled that, under the FTA, interested 

parties are given anew an opportunity to defend their interests during a public hearing 

allowing interested parties to confront and cross-examine their counterparts and refute 

their arguments and evidence.
1291

  The asymmetry between the ADA and the FTA in 

this regard arises not only from the fact that the 45-day limit would make it difficult to 

organize and conduct a public hearing before the imposition of preliminary measures, 

but also because Article 81 of the FTA expressly prohibits the execution of the public 

hearing before the publication of the preliminary determination.
1292

 

 

Furthermore, some practitioners observe that preliminary measures imposed 

by the UPCI have, in several cases, exceeded the four-month standard period of 

application contained in Article 7.4 of the ADA, without proper justification.
1293

  It 

must be noted that such maximum duration requirement does not exist under the FTA 

or the RFTA either. 

 

IV.5.2.3.  No Need to Establish the Necessity of the Preliminary Measures 

 

There is another difference between the ADA and the FTA that may be even more 

consequential.  Under Article 7.1(iii) of the ADA provisional measures may be 

applied only if the authorities concerned judge such measures necessary to prevent 

injury being caused during the investigation.  There is no such requirement in the 

FTA.  Thus, the Mexican investigating authority is not expressly required under the 

FTA to establish that the imposition of preliminary duties is necessary to prevent 

injury to the domestic industry.  This difference entails greater discretionary powers 

for the Mexican authority under the FTA for the imposition of preliminary measures. 

 

IV.5.2.4.  No Clarification About the Possibility to Impose Variable Duties 

 

Finally, the FTA is silent as to whether it is possible for the Mexican authority to 

impose variable duties, i.e. those that are determined based on a comparison between 

a reference export price or normal value and the actual export price.  The ADA is also 

silent on this issue.  However, it has been recognized in Argentina – Poultry Anti-

Dumping Duties that nothing in the ADA explicitly prohibits the use of variable AD 

duties.
1294

 

 

IV.5.3.  FLEXIBILITIES AND INFLEXIBILITIES FOR THE ACCEPTANCE OF UNDERTAKINGS 

UNDER THE FTA 

 

As to avoid the trade-distortive effects of AD duties, the FTA allows the exporters 

and the Mexican authority to enter into agreements aimed at preventing or redressing 

the causation of injury to the domestic industry by taking measures other than the 
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imposition of duties.  These agreements, which take the form of commitments 

pledged by the exporters or the importers, may only be adopted at the initiative of 

those exporters or importers.
1295

  The Mexican investigating authority may never offer 

them nor seek them. 

 

Regarding the content of these commitments, there are important differences 

between the ADA and the FTA.  While the ADA only recognizes the possibility of 

adopting price undertakings, the FTA allows the Mexican investigating authority to 

accept other types of commitments, such as (i) changing the export price;  (ii) 

restraining exports to a certain amount;  (iii) completely suspending exports for a 

certain period of time; and (iv) other commitments that may have a similar effect 

according to the authority.
1296

  Thus, the list of commitments that may be agreed on 

between the UPCI and the exporters or importers seems to scape the limitation on the 

type of AD measures authorized under the ADA. 

 

Although the investigating authority must refrain from offering undertakings 

under both, the ADA and the FTA; it retains the freedom to accept or reject the 

commitments offered by the exporters or importers.  In the context of the ADA, this 

was recognized by the panel in US – Offset Act (Byrd Amendment) who also found 

that the process of deciding whether or not to accept the undertakings does not require 

a particular type of evaluation.  Hence, that panel concluded that “the text of […] 

Article 8.3 […] does not require the authority to examine objectively any undertaking 

offered”.
1297

 

 

Another difference between the ADA and the FTA is that the former is silent 

as to the circumstances in which the price undertakings must be rejected.  In contrast, 

the FTA does establish certain controls over the ability of the Mexican investigating 

authority to accept or reject undertakings.  For instance, under the FTA, commitments 

must not be accepted if their verification is not feasible, if their completion is 

uncertain, or if they entail agreements that threaten or prevent free competition.
1298

  

Moreover, as indicated in Part III of this thesis, the decision to accept an undertaking 

must be submitted to the opinion of the ITC.  These controls do not exist under the 

ADA.
1299
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 According to Article 72 of the FTA, undertakings must be voluntarily offered by the exporter or the 

importer. 
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the area in question at dumped prices”; but not one that imposes quantitative restrictions regardless of 

the price of the product in question. 
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Interestingly enough, some experts observe that, in practice, price 

undertakings have been accepted “rather infrequently” by the UPCI; and that this 

practice, moreover, has been recently “completely discontinued”, although the 

relevant FTA and RFTA are still in force.
1300

 

 

IV.5.4.  DEFINITIVE AD DUTIES 

 

IV.5.4.1.  Consideration of Competing Public Interests 

 

Imposing AD duties is supposed to be beneficial for the domestic industry affected by 

the importing of dumped products.  AD duties may, however, have simultaneous 

negative effects on other domestic producers down the production line or on final 

consumers of the imported products.  Consequently, the overall effect of AD 

measures may be detrimental to the welfare of the country adopting them. 

 

The ADA does not require the investigating authority to assess the 

convenience of imposing AD duties against the desire of protecting other conflicting 

public interests, such as keeping the price of domestic manufacturers’ inputs low. 

 

In contrast, FTA does mandate such evaluation.  Before imposing AD 

measures, the Mexican investing authority must submit its decision to the opinion of 

the ITC.  The ITC’s assessment must be based on an economic analysis, prepared by 

the Ministry of Economy, of the costs and benefits of imposing AD measures.
1301

  

Thus, the ITC’s analysis may evaluate the impact of imposing AD duties on, for 

instance, domestic prices, employment, the competitiveness of the productive chains 

and government revenues.
1302

 

 

Alejandro Sánchez, a current legal officer at the Advisory Centre on World 

Trade Organization Law (ACWL) and a former UPCI official, has informed me that 

the sessions where the ITC discusses and evaluates the costs and benefits of imposing 

AD measures are not public.  Therefore, it is unkown how the factors mentioned 

above are taken into consideration by the ITC.  Thus, the specific weight that these 

factors have in the decisions made by the ITC is uncertain.
1303

 

 

IV.5.4.2.  The Lack of Direct Power to Waive the Imposition of AD Duties under 

the FTA 

 

Under the ADA, imposing AD duties is not an obligation but a prerogative conferred 

to WTO Members.  In other words, it is an allowance that enables WTO Members to 

impose new trade restrictions without infringing upon their trade liberalization 

commitments. 
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The FTA, in contrast, does not give the Mexican investigating authority the 

option of waiving the imposition of AD duties once the existence of dumping, injury 

and causal link has been determined, unless the non-imposition of duties has been 

recommended by the ITC.
1304

  Thus, the Mexican investigating authority may not, 

motu proprio, forego the right to impose AD measures.  

 

What the Mexican investigating authority may decide on its own, is to apply a 

lesser AD duty, as an exception to the rule that AD duties have to be equivalent to the 

difference between the normal value and the export price.
1305

  According to Article 

9.1 of the ADA, this is desirable if a lesser amount is sufficient to remove the injury 

or threat of injury to the domestic industry.  The FTA also incorporates this 

principle
1306

, but it adds another precondition for the imposition of a lesser duty, i.e. 

that the amount of the duty be sufficient to discourage the importation of goods at 

dumped prices.
1307

  Although this prerequisite should be considered as an additional 

requirement to those contained in Article 9.1 of the ADA, in principle, it does not 

seem to be inconsistent with the ADA, because imposing a lesser duty is a 

discretionary option rather than an obligation.
1308

 

 

IV.5.4.3.  The Proportionality Principle under the FTA 

 

IV.5.4.3.1.   The application of the proportionality principle to known exporters is the 

same in the ADA and the FTA 

 

In compatibility with the ADA, the definition of AD duties under the FTA comprises 

a proportionality rule, which dictates that AD duties must be equivalent to the 

difference between the actual normal value and the export price.
1309

 

 

All known exporters from the country or countries whose exports have been 

found to be dumped, are obliged to pay those duties.  Importers of the like product 

may avoid paying AD duties if they demonstrate that their imports do not come from 

the countries subject to AD duties.
1310

  As explained above, once final AD duties have 

been imposed, interested parties may request the investigating authority to determine, 

through a special procedure known as the coverage procedure, whether a certain 

product should be subject to AD duties or not.
1311
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 The Mexican authority has clarified that a recommendation of the ITC constitutes sufficient legal 

basis for the investigating authority to waive the imposition of AD measures, even if the existence of 

dumping was established during the investigation, see Ammonium Sulfate from the United States, 
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An important question is whether the Mexican investigating authorities must 

take active steps to identify the relevant exporters in an investigation.  Both, the ADA 

and the FTA are silent about this issue. According to the panel in Argentina – Poultry 

Anti-Dumping Duties, such obligation is implicit in the text of the ADA.  This view, 

however, was not upheld by the Appellate Body.  The Appellate Body was of the 

opinion that the term “known exporters” appearing in Article 6.10 does not include 

exporters that the investigating authority should have had knowledge of, but did not 

know at the time when the investigation was initiated.
1312

 

 

IV.5.4.3.2.  The exception to the application of the proportionality principle: duties 

applicable to sampled exporters 

 

As an exception to the proportionality principle, when the number of types of goods 

or the number of transactions to investigate is exceptionally high, the Mexican 

investigating authority may determine the margin of dumping on the basis of a 

representative sample, instead of establishing individual margins for each investigated 

exporter.
1313

 

 

The FTA does not indicate how the duty imposed on non-sampled exporters 

should be calculated.  It simply indicates that the samples must be selected in 

accordance with generally accepted statistical criteria.  An important difference 

between the FTA and the ADA is that the FTA does not require, as Article 9.4 of the 

ADA does, that the duty applicable to non-sampled exporters be no higher than: (i) 

the weighted average margin of dumping established with respect to the selected 

exporters or producers; or (ii) where the duties are calculated on the basis of a 

prospective normal value, the difference between the weighted average normal value 

of the sampled exporters or producers and the export prices of exporters or producers 

not individually examined.  Furthermore, under the ADA, the investigating authorities 

are required to disregard from their calculations any margins obtained on the basis of 

the best information available. 

 

The absence of these controls in the FTA is relevant.  It must be recalled that 

according to the Appellate Body in US – Hot-Rolled Steel, Article 9.4 seeks to prevent 

the exporters, who were not asked to cooperate in the investigation, from being 

prejudiced by gaps or shortcomings in the information supplied by the investigated 

exporters.
1314

  The FTA does not provide the same guarantees.  

 

IV.5.4.3.3.  Absence of rules to determine the applicable AD duties to unknown 

exporters 

 

It is normally accepted that another exception to the proportionality principle is the 

application of AD duties to exporters whose products were imported during the period 

of investigation, and who were unknown to the investigating authority. 
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The FTA does not establish rules to determine whether and in what amount 

unknown exporters must pay AD duties.  In practice, the Mexican investigating 

authorities have imposed AD duties on exporters unknown to the investigating 

authority on the basis of the margins of dumping determined for the known exporters, 

even if those duties were calculated on the basis of the best information available.  

Such practice has been condemned by the Appellate Body who considered that an 

authority is not permitted to impose a residual duty rate based on facts available.   

According to the Appellate Body, an exporter must be given the opportunity to 

provide the information required by the investigating authority before resorting to 

facts available that can be adverse to the exporter’s interests.
1315

 

 

IV.5.4.3.4.  The FTA follows the ADA in relation to the application of AD duties to 

“new shippers” 

 

Exporters whose products are subject to definitive AD duties and who did not export 

such products during the period of investigation, may request the Mexican 

investigating authority to determine an individual margin of dumping for them.
1316

  

This procedure is known as the “new shipper” review.  The Mexican investigating 

authority must proceed to make such determination if (i) those exporters have 

exported their products after the conclusion of the period of investigation, and (ii) 

they can demonstrate they are not related to any of the exporters or producers in the 

exporting country who are subject to the AD duties.  This is compatible with Article 

9.5 of the ADA.
1317

 

 

Like the ADA, the FTA does not answer the question of whether the new 

shippers must pay any AD duties before the end of the “new shippers” review.  

Neither does it clarify what, if any, the amount of that duty should be.  Some scholars 

believe that the fact that Article 9.5 provides for the right to request an expedited 

review implies that products exported by the new shippers may be burdened with a 

duty, if not, there would be no need to provide for a right to request an accelerated 

review.
1318

 

 

In Mexico – Anti-Dumping Measures on Rice, the panel rejected the argument 

that Mexico was under an obligation to impose a duty on new shipments that 

exceeded the weighted average of duties imposed.  The panel found that there exists 

no requirement in Article 9.5 of the ADA to apply the “all others” rate methodology 
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contained in Article 9.4 of the ADA to calculate the duty to be imposed on new 

shipments.
1319

 

 

IV.5.4.3.5.  The FTA contains rules for the determination of AD duties applicable to 

uncooperative exporters 

 

One last exception to the rule that requires the imposition of AD duties that are 

proportional to the margin of dumping individually determined is the application of 

AD duties to uncooperative exporters.  This is the case of exporters who having been 

given the opportunity to participate in the AD investigation, refused to cooperate with 

the investigating authority so that there is no sufficient information to determine their 

individual margins of dumping. 

 

In those cases, the ADA authorizes the investigating authorities to base their 

determinations on the facts available
1320

, which may entail applying an AD duty based 

on the margins of dumping established for the investigated exporters.  In 

compatibility with the ADA, the RFTA also grants the Mexican authorities the ability 

to impose AD duties on uncooperative exporters based on the margins of dumping 

known by the UPCI.
1321

 

 

IV.5.4.4.  The Non-Retroactive Application of AD Duties 

 

Although the FTA does not contain a wholesale prohibition of the retroactive 

application of AD duties, it does contain rules expressly limiting such retroactive 

application.  These rules are almost a verbatim reproduction of Article 10.6 of the 

ADA.  Indeed, according to Article 65A of the FTA, AD duties may be applied to 

products imported three months previous to the publication of a preliminary 

determination if (i) there is a history of dumping which caused injury, or the importer 

knew or should have known that the exporter was dumping and that it would cause 

injury to the domestic industry, and (ii) the injury is the result of massive dumped 

imports, made in a relatively short period of time and the authority considers that 

because of their timing, volume and other circumstances, it is likely that they will 

seriously undermine the remedial effect of the final AD duties.
1322

 

 

In addition, Article 10.2 of the ADA contains two more exceptions to the non-

retroactive application of AD duties, namely, (i) where a final determination of injury 

is made; or (ii) where a final determination of a threat of injury is made and the effect 

of the dumped imports would, in the absence of the provisional measures, have led to 

a determination of injury.  In both cases, AD duties may be levied retroactively for the 

period for which provisional measures, if any, were applied. 

 

Article 65 of the FTA implicitly recognizes the first exception of Article 10.2 

of the ADA, by indicating that if the final resolution confirms the basis for the 
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imposition of preliminary duties, the authority may require the payment of the 

corresponding duties or make the guarantees effective.
1323

 

 

However, the FTA does not recognize the second exception contained in 

Article 10.2 of the ADA, i.e. AD duties can be retroactively applied where, in a case 

of threat of injury, injury would have occurred in the absence of the provisional 

measures.  The Mexican approach is probably less trade restrictive, considering that if 

injury was adverted by the imposition of provisional AD duties, such duties have 

already fulfilled its goal and there is, therefore, no need to retain the amounts already 

paid.
1324

 

 

IV.5.4.5.  The FTA Incorporates the Time-Limited Principle 

 

AD duties are not supposed to last forever.  Their imposition has a particular objective 

and once this objective has been fulfilled, they must be removed.  Thus, as previously 

noted, Article 67 of the FTA restricts the duration of AD duties by establishing that 

they must be in force only as long as and to the extent necessary to counteract the 

injury to the domestic industry caused by the dumped imports. 

 

The FTA also incorporates the 5-year-maximum-life rule recognized in the 

ADA, by which AD duties must be eliminated after 5 years
1325

 except if, before the 

conclusion of this period, the investigating authority initiates: (i) an annual 

administrative review procedure at the request of an interested party or ex officio, in 

order to assess the existence of both, dumping and injury to the domestic industry; or 

(ii) an ex officio sunset review to determine whether the termination of the AD duties 

would lead to the continuation or recurrence of dumping.
1326

 

 

IV.6.  TERMINATION OF AD MEASURES UNDER FTA 

 

IV.6.1.  THE RULES APPLICABLE TO ADMINISTRATIVE REVIEWS UNDER THE FTA 

 

IV.6.1.1.  Standing Rules under FTA for the Initiation of Administrative Reviews 

are More Lenient than Those of the ADA 

 

Final AD duties may be reviewed annually “at the request of a party” or at any time 

ex officio.
1327

  The purpose of this administrative review is to determine whether the 

circumstances that supported the imposition of AD duties have changed.
1328

 

 

WTO Members must recognize the right of interested parties to request the 

authorities to examine whether the continued imposition of the duty is necessary to 
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offset dumping, or prevent injury, or both.
1329

  In compliance with this obligation, the 

Mexican regulator recognized, in Article 100 of the RFTA, the right to request a 

review.
1330

  However, this provision goes beyond what is required by the ADA and 

confers the right to request an administrative review to any other producer, importer 

or exporter who, without having participated in the main investigation, proves that it 

has a recognized legal interest in the outcome of the review.
1331

 

 

IV.6.1.2.  The Existence of Parallel Regimes for the Implementation of 

Administrative Reviews 

 

What seems to be an important discrepancy between the FTA and the ADA is the 

existence of parallel regimes under the FTA for the implementation of administrative 

reviews.  Under the FTA, there are differences between the rules applying to 

administrative reviews initiated ex officio and those applicable to reviews started at 

the request of an interested party. 

 

IV.6.1.2.1.  There is a time restriction under the FTA to request the initiation of an 

administrative review 

 

One difference between the ex officio and the upon-request reviews under the FTA is 

the timing for the initiation of a review.  According to Article 11.2 of the ADA, a 

review may be initiated at the request of an interested party if a reasonable period of 

time has passed after the imposition of final AD measures.  What a reasonable period 

of time exactly means will likely depend on the particular circumstances of the case. 

 

The FTA did not adopt the reasonable-period standard.  Rather, the review of 

final AD duties in Mexico may only be requested annually
1332

, during the anniversary 

month of the publication in the Official Gazette of the decision to impose final AD 

duties.
1333

  In contrast, administrative reviews may be initiated ex officio by the 

administrative authority at any time if warranted. 

 

Mexico has already been found liable for failing to ensure the exporters’ 

ability to request an administrative review.  On that occasion, Mexico required the 

existence of a representative volume of export sales as a condition for conducting a 

“changed of circumstances” review.  The Appellate Body found that the imposition of 

such requirement was unfounded under the ADA, and recalled that an interested party 
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is entitled to an administrative review under Article 11.2 of the AD Agreement, as 

long as it submits positive information substantiating the need for such review.
1334

 

 

IV.6.1.2.2.  The FTA limits the objective of the administrative review when initiated 

by the exporters 

 

As explained in Part III, under Mexican law if the request for an administrative 

review is made by the exporter or the importer, the request may ask the authority (i) 

to examine or reconsider the importer’s or the exporter’s individual margin of 

dumping; and (ii) to modify or terminate the AD duties.
1335

  If the request is made by 

a domestic producer of the like product, the authority may be asked (i) to examine the 

normal value and the export price in the ordinary course of trade during a 

representative period of time, in relation to one or several foreign exporters; (ii) to 

confirm or increase the current AD duties;
1336

 and (iii) to examine whether the 

modification or elimination of AD duties would lead to injury or threat of injury to 

the domestic industry.
1337

 

 

Under the second part of Article 11.2 of the ADA, interested parties including 

exporters, importers and domestic producers of the like product have the right to 

request the authorities to examine (i) whether the continued imposition of the duty is 

necessary to offset dumping, (ii) whether the injury would be likely to continue or 

recur if the duty were removed or varied, or (iii) both. 

 

Therefore, the exporters’ or importers’ right to a review under the FTA is 

limited to a re-assessment of the individual margin of dumping, while under the ADA 

such review may encompass dumping or injury analyses, or both.  It is unclear 

whether the re-assessment of individual margins under the FTA may include a 

verification of the continued existence of dumping.  More importantly, under the 

FTA, exporters are not entitled to request a review for the purpose of verifying 

whether the injury would be likely to continue or recur if the duties were removed or 

varied, or both –what is called in the ADA context a “comprehensive review”.  The 

right to request a review that would include an injury analysis is reserved under the 

FTA to domestic producers. 

 

The ADA-consistency of these discrepancies in the FTA is uncertain.  Article 

11.2 of the ADA seems to be clear as to the existence of the exporters’ right to request 

a review that would include an injury analysis.
1338

  It is therefore unclear why the 

                                                 
1334

 Appellate Body Report, Mexico – Definitive Anti-Dumping Measures on Beef and Rice, Complaint 

with Respect to Rice, WT/DS295/AB/R, adopted 20 December 2005, DSR 2005:XXII, 10853, paras. 

315 and 316. 
1335

 See Article 101, I, A-B of the RFTA.  During the review proceedings, instead of paying the 

applicable AD duties, exporters or importers may opt for establishing the necessary guarantees to 

secure payment in case the outcome of the review is to confirm or modify such duties, see Article 102 

of the RFTA. 
1336

 See Article 101, II, A-B of the RFTA. 
1337

 See Article 101, para. 3 of the RFTA. 
1338

 The Appellate Body has clearly stated that under Article 11.2 of the ADA “the interested party has 

the right to request the authority to examine whether the continued imposition of the duty is necessary 

to offset dumping, whether the injury would be likely to continue or recur if the duty were removed or 

varied, or both”, see Appellate Body Report, Mexico – Definitive Anti-Dumping Measures on Beef and 

Rice, Complaint with Respect to Rice, WT/DS295/AB/R, adopted 20 December 2005, DSR 2005:XXII, 

10853, para. 314. 
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Mexican legislator reserved this possibility for the domestic producers of the like 

product.  It is hard to imagine in what circumstances the domestic industry, which is 

benefiting from the imposition of AD duties, would request a review for the purpose 

of determining whether injury would be likely to continue or recur if the duties were 

removed or varied. 

 

Mr Gustavo Baez, a former UPCI official interviewed for the preparation of 

this thesis, maintains that exporters may also ask for an injury analysis during an 

administrative review.  This former official admits, however, that there is no express 

mention of this in the FTA or its regulations, and that Article 101 of the RFTA 

expressly reverses for the domestic producers the right to request a review of the 

normal value, the export price and the prospective existence of injury.
1339

  However, 

he claims that Article 101, I, B provides the same rights to exporters.  Such provision 

literality states that during an administrative review, the exporters may request “the 

modification or termination of the duties”.  According to this ex-official, the ability to 

request the modification or termination of duties necessarily implies the ability to ask 

for the examination of the factual basis for existence of those duties, including injury. 

 

First of all, the wording of Article 101, I of the RFTA suggests that the only 

reason that the exporters may invoke to ask for the termination of the AD duties is the 

existence of a zero margin of dumping.  Indeed, the paragraph that precedes the one 

establishing the ability to ask for the termination of duties refers to the ability of the 

exporters to ask for the assessment of the margin of dumping. Thus, one way of 

reading this provision is interpreting that the termination of duties may only occur 

when the margin of dumping is found to be zero.  Otherwise, the differences in the 

drafting of these provisions, i.e. between the scope of the reviews initiated by the 

exporters and the scope of those initiated by the domestic industry, could not be 

explained.
1340

 

 

Second, experts agree that in practice “exporters, importers and domestic 

producers may request a re-examination of the dumping margin”, and that based on 

that re-examination, “the duties my be confirmed at the same rate, modified (upwards 

or downwards) or revoked”; while domestic producers may also “request the 

investigating authority to examine whether modifying or revoking the duties would 

lead to a recurrence of injury or threat of injury”.
1341

 

 

IV.6.1.3.  No Clear Restrictions to the Authority’s Discretion to Initiate a Review 

 

Neither the ADA nor the FTA clarifies when or in what circumstances the self-

initiation of an administrative review by the authority should be considered as 

warranted.  However, the available jurisprudence has clarified that, for instance, three 

years and six months’ findings of no dumping does not require the investigating 

                                                 
1339

 Responses provided by Mr Gustavo Baez, former UPCI official, during a telephonic interview 

conducted on 24 August 2013 (the notes taken during the interview are with the author of this thesis). 
1340

 In other words, why would the Mexican legislator create two separate list of subjects the revision of 

which may be requested, one for the exporters and importers and one for the domestic producers if both 

groups may request the review of the exact same things?  Such reading of Mexico’s law seems 

incongruent with the text. 
1341

 Jorge Miranda & Eduardo Díaz-Gavito, Mexico in DEREK BIENEN, ET AL., GUIDE TO 

INTERNATIONAL ANTI-DUMPING PRACTICE 465 (2013). 
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authority to self-initiate a review of whether the injury would be likely to continue or 

recur if the duty were removed or varied.
1342

  Another panel has also considered that 

the determination of whether or not good and sufficient grounds exist for the self-

initiation of a review necessarily depends upon the factual situation in a given case 

and will necessarily vary from case to case.
1343

  The Mexican authorities have not any 

issued similar interpretative note.  

 

IV.6.1.4.  Unlike the ADA, the FTA Requires the Applicability of the Original 

Investigation Procedural Rules During Administrative Reviews 

 

An issue that has caused constant debate amongst WTO law experts is which and to 

what extent, if at all, the substantive rules applicable to the execution of original 

investigations should be applied during administrative and sunset reviews. 

 

The Mexican legislator seems to have provided a bold and unambiguous 

solution to this question.  According to Article 99 of the FTA, during review 

proceedings, the investigating authority must follow the same substantive and 

procedural rules applicable to the excecution of the main investigation, including 

those dealing with the initiation of the investigation, the adoption of preliminary and 

final determinations, settlement hearings, the imposition of AD duties, price and other 

types of undertakings offered by the exporters, submission of evidence and 

arguments, public hearings, information meetings, notifications and verification 

visits.
1344

 

 

However, as indicated in Part III, Article 100 of the RFTA contains a rather 

obscure caveat to the seemingly clear rule of Article 99 of the RFTA.  According to 

Article 100 of the RFTA, a review initiated ex officio, is subject to the procedural 

rules applicable to the main investigation “as appropriate”.  As mentioned above, the 

need for this clarification is not evident and creates the impression that either (i) 

reviews initiated ex parte, are not subject to the same procedural rules; or (ii) that in 

reviews initiated ex parte all the rules applicable to the main investigation are equally 

applicable during the review proceedings without exceptions, while those rules are 

applicable during reviews initiated ex officio only to the extent they are appropriate.  

In my view, the Mexican investigating authority could provide some certainty on this 

issue by interpreting the relationship between Articles 99 and 100 of the RFTA. 

 

In contrast, the WTO jurisprudence has clarified that many rules that must be 

observed during original investigations are not applicable during reviews.  For 

instance, de minimis rules applicable during the original investigations are not 

                                                 
1342

 Panel Report, United States – Anti-Dumping Duty on Dynamic Random Access Memory 

Semiconductors (DRAMS) of One Megabit or Above from Korea, WT/DS99/R, adopted 19 March 

1999, DSR 1999:II, 521, para. 6.59. 
1343

 Panel Report, European Communities – Anti-Dumping Duties on Malleable Cast Iron Tube or Pipe 

Fittings from Brazil, WT/DS219/R, adopted 18 August 2003, as modified by Appellate Body Report 

WT/DS219/AB/R, DSR 2003:VII, 2701, para. 7.116. 
1344

 See Article 99 of the RFTA.  Practitioners agree with this view, see Jorge Miranda & Eduardo 

Díaz-Gavito, Mexico in DEREK BIENEN, ET AL., GUIDE TO INTERNATIONAL ANTI-DUMPING PRACTICE 

464 (2013). 
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applicable during sunset reviews.
1345

  Also, there is no need to repeat an injury 

analysis in the sense of Article 3;
1346

 nor is there an obligation to conduct a dumping 

analysis in the sense of Article 2 during sunset reviews.
1347

  Similarly, the disciplines 

on the cumulation of the effects of dumping do not apply during review 

proceedings.
1348

 

 

IV.6.2.  THE SUNSET REVIEWS UNDER THE FTA 

 

IV.6.2.1.  Standing & the Fixed Deadline for the Ex Parte Initiation of a Sunset 

Review 

 

The observations made above on the FTA rules for the implementation of 

administrative reviews are generally also applicable to sunset reviews.  Certain 

differences between the ADA and the FTA regimes are, however, specific to sunset 

reviews.  Some of these differences are the identity of those entitled to initiate the 

review and the period of time that must exist between a request for the initiation of a 

sunset review and the expiration of the AD duties. 

 

According to Article 11.3 of the ADA, AD duties must be terminated after 

five years, unless a sunset review is initiated upon a duly substantiated request made 

by or on behalf of the domestic industry within a reasonable period of time prior to 

that date. 

 

This rule is also incorporated into the FTA.  However, the FTA grants the 

right to request a sunset review not only to the domestic industry, but in general to 

any producer.
1349

  Thus, the standing requirement for the initiation of an original 

investigation does not seem to apply to the start of a sunset review.  Of course, it is 

hard to imagine that a producer not forming part of the domestic industry would be 

interested in making such request. 

 

Moreover, the FTA once again rejects the reasonable-period standard for the 

initiation of a sunset review, and establishes a fixed deadline for the submission of a 

sunset review request, i.e. 25 days before the expiration of the AD duties.  It is 

probable that a request for the initiation of a sunset review made with an anticipation 

of less than 25 days would not be considered as made within a reasonable period of 

time, according to any impartial observer.  However, the question arises whether the 

25 days is not enough time to request a sunset review with sufficient anticipation. 

 

                                                 
1345

 Panel Report, United States – Sunset Review of Anti-Dumping Duties on Corrosion-Resistant 

Carbon Steel Flat Products from Japan, WT/DS244/R, adopted 9 January 2004, as modified by 

Appellate Body Report, WTDS244/AB/R, DSR 2004:I, 85, para. 7.71. 
1346

 Appellate Body Report, United States – Sunset Reviews of Anti-Dumping Measures on Oil Country 

Tubular Goods from Argentina, WT/DS268/AB/R, adopted 17 December 2004, DSR 2004:VII, 3257, 

para. 280. 
1347

 Appellate Body Report, United States – Sunset Review of Anti-Dumping Duties on Corrosion-

Resistant Carbon Steel Flat Products from Japan, WT/DS244/AB/R, adopted 9 January 2004, DSR 

2004:I, 3, para. 124. 
1348

 Appellate Body Report, United States – Sunset Reviews of Anti-Dumping Measures on Oil Country 

Tubular Goods from Argentina, WT/DS268/AB/R, adopted 17 December 2004, DSR 2004:VII, 3257, 

para. 171. 
1349

 See Article 70B of the FTA. 



 

 293 

IV.6.2.2.  Shorter Period for the Conclusion Sunset Reviews under the FTA 

 

Finally, while Article 11.4 of the ADA grants investigating authorities a maximum 

period of 12 months for the conclusion of sunset and administrative reviews, the FTA 

grants a shorter period of 220 days for the issuance of a final determination in a sunset 

review proceeding.
1350

  It is unclear why the Mexican legislator decided to impose a 

shorter period of time for the conclusion of a sunset review.  This time restriction –

that goes beyond what is required in the ADA– may impose significant pressure on 

the investigating authority. 

 

  

                                                 
1350

 See Article 89F, IV of the FTA. 
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IV.7.  CONCLUSIONS & LESSONS LEARNED 

 

This thesis’ compatibility analysis between the provisions of the AD laws and 

regulations of Mexico and the law and jurisprudence of the WTO shows that there are 

many similarities and some discrepancies between the two systems.  The level of 

disagreement and its legal consequences vary in relation to each discrepancy.  In some 

cases, they have the potential of resulting or have already resulted in Mexico’s 

international responsibility for failing to comply with its obligations under the ADA.  

In some other cases, these differences are seemingly less consequential. 

 

The asymmetries between the ADA and the FTA systems have different 

nature and effects.  In some cases, they manifest themselves as direct contradictions 

between the FTA and the ADA which may, in certain circumstances, influence the 

development and the outcome of the investigation in a manner that is favorable to the 

domestic industry.  In some other cases, the dissimilarities between the two systems 

are the result of the FTA going beyond what is mandated in the ADA, and imposing 

on the Mexican investigating authorities heavier burdens and stricter obligations.  

 

Furthermore, the FTA also contains some peculiarities that seem to distinguish 

it from the ADA regime.  Most of these particularities do not conflict with the ADA, 

and give the Mexican AD system a special shape.  As I conclude in the following 

pages of this thesis, these individualities may, in some cases, constitute valuable tools 

that the Mexican government may use to direct its AD practices in a manner that 

better serves its interests, especially considering its status as a developing economy. 

 

From Mexico’s experience shaping and enforcing its AD practices, we may 

derive valuable lessons that may help other countries, especially those that share 

Mexico’s status as a developing country, to design their own AD policies and laws.  

These lessons may be summarized as (i) avoiding unnecessary confrontation with the 

ADA system, (ii) avoiding imposing excessive and unrequired burdens on their own 

authorities with the risk of subjecting their AD systems to crippling pressures; and 

(iii) taking advantage of those areas of the ADA that allow WTO Members to use AD 

measures for political purposes, i.e. retaliation against other countries abusing their 

own AD mechanisms. 

 

IV.7.1.  CERTAIN FEATURES OF THE FTA SYSTEM MAY HELP OR HINDER THE 

ADVANCMENT OF MEXICO’S INTERESTS AS A DEVELOPING COUNTRY 

 

There are three aspects of the FTA system that may be particularly relevant for 

Mexico’s pursuit of trade policies, especially considering its status as a developing 

country.  First, the FTA may allow Mexican medium and small companies to initiate 

AD investigations against foreign products.  Second, certain specific obligations 

contained in the FTA impose a heavy burden upon the limited resources of the 

investigating authority in Mexico.  Finally, a third feature of the FTA system may 

allow Mexican AD authorities to evaluate whether adopting AD measures is 

convenient, considering Mexico’s overall economic welfare. I will now elaborate on 

the characteristics of these three aspects of Mexico’s AD system. 
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IV.7.1.1.  The Flexibility of the Rules on Standing May Help the Establishment 

and Development of Small and Medium Companies in Mexico 

 

As explained above in this part of the thesis, one difference between the ADA and the 

FTA is that the latter does not require that the majority of the domestic producers 

expressing an opinion on the convenience of conducting an AD investigation be in 

favor of initiating such proceeding.  Thus, it is enough according to the FTA, that 

25% of the domestic production be in favor of such action. 

 

As explained above, the absence of this requirement prevents in theory the AD 

mechanism to be de facto reserved for big, often oligopolistic producers, which is a 

criticism often made in relation to the ADA rules on standing.  Therefore, according 

to Mexican laws, smaller companies representing a minority of the total domestic 

production may avail themselves with the protection provided by the Mexican AD 

laws and regulations. 

 

This is particularly important for a country such as Mexico where the creation 

and survival of small and medium-size enterprises may often be hindered by market 

inefficiencies such as lack of affordable credit, infrastructure or overregulation.  

Considering that one of Mexico’s public policies is to foster the creation and 

consolidation of small and medium-size companies
1351

, allowing them to use the 

protections against “artificially” cheap imports provided by the ADA would seem 

consistent with this broader economic objective.  Consequently, relaxing the standing 

requirements for the initiation of AD investigations could be more favorable to certain 

Mexican public policies. 

 

Regarding the ADA compatibility of this particular feature of Mexico’s law, 

there are no clear answers.  As stated in Parts III and IV of this thesis, a former UPCI 

official interviewed for the preparation of this thesis has informed me that in practice, 

apart from the 25% of the total production requirement, the Mexican authority also 

requires that the applicants supporting the initiation of the investigation represent 

more than 50% of the totality of the producers expressing an opinion.  However, this 

thesis has also concluded that such requirement does not expressly exist under 

Mexican laws and regulations, and that the only mention to a similar standing rule in 

the AD application form used by the investigating authority, refers exclusively to the 

case of AD applications submitted by trade chambers or trade associations, but not to 

individual companies. 

 

In sum, even though the text of the standing rules contained in the FTA and 

the RFTA contradicts the standing rules in the ADA, the standing practices followed 

by Mexico’s AD investigating authority actually seem to be consistent with the ADA, 

and to ignore the differing standing rules of the FTA and the RFTA.
1352

  Therefore, 

the actual application of the standing requirements in Mexico does not seem to 

                                                 
1351

 See Mexico’s Law to Foster the Competitiveness of Micro, Small and Medium Size Undertakings 

(Ley para Formentar la Competitividad de la Micro, Pequeña y Mediana Empresa), Official Gazzette 

(30 December 2002). 
1352

 As mentioned in Part I of this thesis, however, the possilibility exists that the application of a 

requirement contained in the ADA that is absent in the FTA or the RFTA may be challenged before 

national courts.  Whether the national judge would privilege the ADA over the FTA remains an 

interesting question of interpretation, as detailed in subsection I.4. 
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enforce the ability that the FTA grants to the investigating authority’s to allow a 

minority of producers to initiate AD investigations.  Therefore, this difference does 

not seem to materialize as a means for the investigating authority to depart from the 

ADA for political purposes. 

 

IV.7.1.2.  The Rules for the Review of AD Measures Impose a Heavy Burden 

Upon Mexico’s Limited Resources 

 

During change of circumstances and sunset reviews, the FTA requires Mexican 

authorities to apply essentially the same substantive and procedural rules than during 

original investigations.
1353

 Part IV of the thesis concludes that this requirement 

imposes a very heavy burden upon the Mexican investigating authority, which must 

conduct the review analysis subject to the high standards required for the main 

investigation.  Neither the ADA nor the jurisprudence interpreting  provisions of this 

agreement mandates such a high standard of review.  In fact, the ADA is mostly silent 

as to whether the rules applicable during the main investigation must also be observed 

during review proceedings.  The jurisprudence has dealt with this question on a case-

by-case basis, and in most cases concluding that the rules for the main investigation 

are not applicable during reviews.  Therefore, the Mexican legislator was not bound 

by the ADA to extend the obligations and procedural guarantees of the original 

investigations to the administrative and sunset reviews.  Nevertheless, the FTA does 

impose such a heavy burden. 

 

It must be remembered, however, that as mentioned in Part III of this thesis, 

Gustavo Baez, a former UPCI official interviewed for the preparation of this thesis 

insists that, in practice, the application of the main-investigation substantive rules 

occurs only sometimes during sunset reviews and only selectively during 

administrative (change of circumstances) reviews.
1354

  Therefore, despite the fact that 

the FTA requires the investigating authority to follow the original substantive and 

procedural obligations during administrative and sunset reviews, the investigating 

authority does not always follow those rules during such reviews.  However, this 

practice of Mexican AD authorities concerning reviews is not necessarilly 

inconsistent with the ADA, as interpreted by the existing jurisprudence, despite the 

discrepant text of the FTA and the RFTA on this issue. 

 

Taking into account Mexico’s status as a developing country, following 

original obligations during AD reviews would entail a considerable investment of 

human and material resources.  For instance, having to re-establish the existence of 

causality every time a review is conducted may prove to be quite demanding.  The 

pressure that this parallelism between the rules applicable in main investigations and 

those applicable during reviews poses on the Mexican authorities may affect the 

quality of the investigation as well as the ability of the Mexican authority to conduct 

                                                 
1353

 In Part IV, I mentioned that practitioners agree that “during sunset proceedings the UPCI simply 

applies the same procedures as in original proceedings”.  They have the same opinion in relation to 

change-of-circumstances reviews, see Jorge Miranda & Eduardo Díaz-Gavito, Mexico in DEREK 

BIENEN, ET AL., GUIDE TO INTERNATIONAL ANTI-DUMPING PRACTICE 462, 464 (2013).  This, however, 

seems to contradict the opinion of Mr Gustavo Baez explained above. 
1354

 Responses provided by Mr Gustavo Baez, former UPCI official, during a telephonic interview 

conducted on 24 August 2013 (the notes taken during the interview are with the author of this thesis). 
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several investigations at the same time.  Therefore, it may not be the optimal solution 

for a developing country with limited resources such as Mexico. 

 

IV.7.1.3.  The Intervention of the ITC Allows Mexico’s Government to Balance 

the Convenience of Adopting AD Measures Against the Overall Welfare Needs of 

Mexico 

 

As explained in Part III of this thesis, the adoption of AD duties in Mexico requires 

the approval of the ITC.  The ITC which comprises representatives of several 

agencies in Mexico bases its opinion on the analysis prepared by the Ministry of 

Economy.  Moreover, as explained in Part III, the assessment of the ITC must weigh 

the convenience of adopting AD measures against other economic factors such as (i) 

prices, (ii) employment, (iii) competitiveness of production chains, (iv) government 

revenues, (v) earnings of the productive sector, (vi) cost to consumers, (vii) range and 

quality of supply available and (viii) the level of market competition.  If, as a result of 

this assessment, the ITC does not favor the adoption of AD measures, the UPCI may 

not impose duties nor accept undertakings, even if there is a positive finding of 

dumping and injury. 

 

This thesis concludes that this mechanism allows Mexican AD authorities to 

give priority to other economic goals over the particular interests of the individual 

companies whose interests are allegedly being affected by the introduction of imports 

at dumped prices.  This is a very important tool, especially for an emerging economy 

that may, at times, find itself in need of cheap imports to boost domestic production of 

downstream goods.  Therefore, this thesis concludes that the intervention of the ITC 

in Mexico’s AD proceedings, and the powers that have been bestowed upon it, 

constitute a very valuable economic tool in the hands of Mexico’s trade authorities. 

 

IV.7.2.  DIFFERENCES BETWEEN THE TWO SYSTEMS MAY POTENTIALLY CREATE A BIAS 

IN FAVOR OF MEXICO’S DOMESTIC INDUSTRY 

 

IV.7.1.1.  The FTA Does Not Incorporate Key Overarching Procedural 

Obligations Contained in the ADA, and This Omission May Have a Substantial 

Impact on the Interpretation and Application of the FTA and the RFTA 

 

As thoroughly discussed above, the FTA does not establish the overarching 

obligations and principles of (i) making a fair comparison between the normal value 

and the export price, as recognized by Article 2.4 of the ADA; (ii) conducting an 

objective examination based on positive evidence for the determination of injury as 

required by Article 3.1 of the ADA; and (iii) ensuring throughout the entire AD 

investigation that all interested parties have a full opportunity for defense, which is an 

obligation contained in Article 6.2 of the ADA. 

 

It can be argued that being the ADA self-applicable and, therefore, considered 

as part of the Mexican legislation, there is no need to repeat these principles in the 

FTA or in its regulations.  According to this view, as long as the rules for the 

excecution of the investigation are compatible with the ADA, these general objectives 

or principles are automatically complied with. 
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While this may be true to certain extent, the fact is that the ADA and the FTA 

are different systems of law, each one with its own legislative processes, 

interpretation rules and enforcement mechanisms.  Thus, the absence of these key 

principles in the FTA necessarily has an impact in the way we interpret its provisions 

and those contained in the RFTA.  The view that the provisions of the FTA must be 

interpreted in light of the text of the ADA, seems to omit the fact that these two 

bodies of law were drafted separately by entirely different “law-makers”.  Thus, 

interpreting the two side by side might be perceived as inadequate. 

 

An additional problem with the approach claiming that there is no need to 

reproduce these overarching principles in the FTA because they are already contained 

in the ADA, is that these ADA overarching principles establish obligations of result.  

For instance, under the ADA the investigating authority is bound to make a fair 

comparison between the normal value and the export price. Thus, whatever the 

methodology it uses to make such comparison, the end-result must be one that is fair.  

The same cannot be said under the FTA.   

 

Furthermore, as explained in Part I.4 of this thesis, it could be argued before 

Mexican courts that the specific methodologies followed by the investigating 

authority constitute a legitimate interpretation of, for instance, what a fair-comparison 

means.  Accepting this argument would entail that the methodology followed by the 

investigating authority may not contradict the obligation of result contained in the 

ADA. 

 

Nevertheless, as described in Parts III and IV, some former officials maintain 

that there is evidence that in practice, the Mexican investigating authority follows the 

ADA and obtains fair comparisons between the normal value and the export price, 

rely on positive evidence for the determination of injury, and ensure that all interested 

parties have a full opportunity for defense.
1355

  Therefore, the practice of Mexico in 

this regard does not seem to consistently depart from the obligations of the ADA. 

 

IV.7.1.2.  Certain Legislative Lacunas in the FTA System that May Create a Bias 

in Favor of the Domestic Industry Have Been Corrected Through Legislative 

Reforms and Interpretative Criteria 

 

IV.7.1.2.1.  The FTA System Omits Certain Specific Obligations Contained in the 

ADA 

 

IV.7.1.2.1.1.  No “Best of Their Ability” Limitation  

 

There are some other areas where the FTA is either silent or introduces variations vis-

à-vis the ADA, that seem to create a bias in favor of Mexico’s domestic industry and 

against the investigated exporters or importers.  For instance, when defining the 

situations in which the authority is allowed to resort to the best information available, 

Article 64 refers exclusively to “producers” instead of “interested parties”.  In this 

provision, the word “producers” seems to refer to the investigated exporters and 

importers.  Thus, for example, the investigating authority is allowed to resort to the 
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 However, as previously mentioned in this thesis, I consider that the absence of the overarching 

requirements may have substantial consequences in the manner in which the FTA operates, and in the 

way we interpret the obligations contained therein. 
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best information available when the producers failed to submit the requested 

information or when they hinder the implementation of the investigation.  The 

investigating authority may not proceed in the same manner if it is the domestic 

industry the one who fails to cooperate with the investigation. 

 

Nevertheless, as mentioned in Part III of this thesis, this imbalance seems to 

be corrected, at least partially, by Article 54 of the FTA that refers to the ability of the 

investigating authority to request information from the interested parties. 

 

Similarly, Article 64, II of the FTA does not incorporate a reasonableness 

criterion for the establishment of deadlines for the submission of information 

requested by the authority.  This vacuum is, however, corrected by administrative 

criteria issued by the investigating authority itself. 

 

Nonetheless, this is not the case of the “best of their ability” limitation that 

prohibits the investigating authority to disregard the information provided by the 

interested parties, even if it is not ideal in all respects, if there is evidence that they 

acted to the best of its ability.  As previously explained, this limitation exists in 

paragraph 5 of Annex II of the ADA.  However, it is absent in the FTA.  Unlike the 

use of the term “producers” instead of “interested parties”, or the omission of the 

“reasonableness principle”, the absence of the “best of their ability” limitation is not 

corrected anywhere in the FTA, the RFTA or the body of administrative criteria 

issued by the investigating authority itself, as explained in Part III. 

 

IV.7.1.2.1.2.  No Preconditions for the Use of the Facts Available  

 

The type of evidence that the authority must procure and prefer when conducting its 

analysis and making its determinations is the type of evidence that is based on real 

data that refers directly to the exporters or importers under investigation.  Hence, the 

ADA establishes that the use of indirect data may only occur when the parties refuse 

to cooperate or when there is a need to make an urgent determination in light of the 

exporters’ failure to comply with its price undertakings.  These controls take the form 

of preconditions for the use of the facts available, they include the obligation of 

notifying all interested parties about the initiation of the investigation, the information 

that is required from them, and the ability of the investigating authority to make 

determinations on the basis of the facts available if such information is not supplied 

within a reasonable time. 

 

The FTA does not establish these preconditions.  Once again, this omission is not 

trivial.  Not surprisingly, in Mexico – Anti-Dumping Measures on Rice, Mexico has 

been found in violation of its obligations under the ADA for resorting to the facts 

available without notifying all interested parties about the initiation of the 

investigation.  This suggests that when certain behavior is not mandated by the FTA, 

even if it constitutes a positive obligation under the ADA, the investigating authority 

may opt for proceeding as if such obligation did not exist.  It also suggests that 

omitting to establish these preconditions may create the incentives for the 

investigating authority to proceed to the application of the best information available 

without ensuring that the rights of all interested parties are protected. 
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IV.7.1.2.1.3.  No Obligation to Terminate the Investigation When the 

Margin of Dumping is De Minimis 

 

The FTA also fails to establish a clear rule ordering the termination of an 

investigation as soon as the Mexican authority realizes that the margin of dumping 

constitutes de minimis, or that the volume of dumped imports, actual or potential, or 

the injury, is negligible.  This is despite the existence of a clear obligation in Article 

5.8 of the ADA in that sense.  In fact, under the FTA the authority may not interrupt 

an investigation before a preliminary determination has been made.  This asymmetry 

between the two systems also resulted in Mexico’s international responsibility in 

Mexico – Anti-Dumping Measures on Rice for failing to terminate the investigation in 

relation to those exporters for whom a de minimis margin of dumping had been 

determined.  This confirms that failing to reproduce key ADA obligations in the FTA 

may lead the Mexican investigating authority to disregard its obligations under the 

ADA and follow exclusively the text of Mexico’s FTA and RFTA. 

 

These discrepancy, however, has also been corrected by the investigating 

authority through specific interpretative criteria, reproducing the obligations identified 

by the panel and the Appellate Body in Mexico – Anti-Dumping Measures on Rice.  

Thus, the practice of Mexico’s AD authority concerning the termination of an 

investigation due to a de minimis margin of dumping, or to the existence of negligible 

volumes of dumped imports or injury, should be consistent with the ADA.  Therefore, 

despite the discrepancy between the letter of the ADA and the FTA, the interpretative 

criteria issued by the UPCI have brought Mexico’s AD system closer to the WTO 

provisions. 

 

IV.7.1.2.1.4.  Contradictory Rules Indicating the Maximum Duration of an 

AD Investigation 

 

There are also other even more specific procedural obligations that the FTA has failed 

to incorporate.  For instance, contrary to the ADA, the FTA establishes a shorter 

period for the conclusion of an AD investigation, i.e. 210 days instead of 18 months.  

Nevertheless, as stated in Part III, the authority applies in practice, the 18-month 

period established in the ADA.  This practice avoids complying with the stricter FTA 

deadline, thereby imposing lighter burdens upon the investigating authority.  

However, it may be considered as occurring within the limits established by 5.10 of 

the ADA. 

 

IV.7.1.2.2.  The Mexican laws, regulations and administrative criteria have specified 

important aspects of the ADA 

 

The ADA is not meant to be a complete and exhaustive set of rules regulating every 

aspect of an AD investigation.  Rather it is intended to provide general guidance 

through general principles and obligations upon which the WTO Members may build 

their own AD systems.  Thus, national legislators have the opportunity to further 

detail the rules set forth by the ADA, ideally to make them clearer, more operational 

and more effective. 

 

On some instances, the Mexican legislator has successfully undertaken this 

task.  For instance, Article 112, I, II, IV and VI of the RFTA adequately details the 
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situations in which the investigating authority may resort to the facts available, as 

explained in Part III and IV of this thesis.
1356

  Also, as explained in Parts III and IV, 

the FTA and the RFTA effectively detail the conditions that make an offer of an 

undertaking acceptable.  

 

The FTA rules ensuring interested parties’ right to access information are 

another example of successful regulation of the ADA by the Mexican legislator.  As 

established in Part III of this thesis, the FTA rules on access to information go beyond 

the ADA in guaranteeing such right.  The same may be said, perhaps, about the FTA 

rules guaranteeing interested parties’ full opportunity for defense. 

 

However, in relation to some other issues, the Mexican legislator has let the 

opportunity to clarify and specify the ADA provisions pass.  A clear example of this 

is the absence of rules on how AD duties should be calculated for non-sample 

exporters.  Also, the lack of guidance as to when an ex-officio review is “warranted” 

is another example of a missed opportunity to further detail the ADA.  These vacuums 

seem to create some space for the UPCI to colour the development and outcome of 

the investigation. 

 

IV.7.1.2.2.1.  No Clear Requirements for the Acceptance of a Confidentiality 

Request 

 

It could be said that to the extent that the same legislative gaps exist in the text of the 

ADA, there is no risk of ADA-incompatible conduct on the part of the Mexican 

investigating authority.  For instance, the ADA is silent on the circumstances in which 

a request for confidentiality must be denied, and as to when the investigating 

authorities must reject a claim that providing a summary of such information is not 

possible.  In Mexico – Steel Pipes and Tubes, Mexico was accused of failing to 

properly justify the acceptance of such requests.  However, the panel in that case 

ultimately decided in favor of Mexico, although the lack of guidance in the FTA made 

the authority’s decision appear impulsive at first sight.  Therefore, the absence of such 

requirement in the FTA was not considered incompatible with the ADA.  

 

IV.7.1.2.2.2.  No Rules for the Application of a Residual Duty to Unknown 

Exporters 

 

In other cases, Mexico has not been equally fortunate.  Neither the ADA nor the FTA 

clarify the conditions and controls for the application of the “all others” duty to 

exporters that were unknown during the period of investigation and whose products 

were actually imported during that period.   Yet, in Mexico – Anti-Dumping Measures 

on Rice, the Mexican authority was held responsible for applying a residual AD duty 

margin that was calculated on the basis of the facts available to unknown exporters.  

Once again, as explained in Parts III and IV, the Mexican investigating authority 

issued interpretative criteria recognizing this finding.  Therefore, despite the absence 
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 I refer here to situations where resorting to the facts available is allowed.  This should not be 

confused with the preconditions for the use of the facts available.  The ADA establishes both, the 

situations where an investigating authority may resort to the facts available and the preconditions that it 

needs to fulfill in order to actually proceed to the application of those facts.  However, as explained 

earlier, the FTA does not reproduce nor does it elaborate on the precondictions established in the ADA. 
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of clear language in the FTA dealing with this situation, interpretative criteria issued 

by the IA seems to bring the UPCI’s practice closer to the WTO jurisprudence. 

 

IV.7.1.2.2.3.  No Obligation to Analyze Injury Factors in a Threat-of-Injury 

Case 

 

Similarly, in Mexico – Corn Syrup, Mexico was found in violation of the ADA for 

basing its determination of threat of material injury exclusively on an analysis of the 

threat-of-injury factors listed in Article 42 of the FTA, without conducting an analysis 

of the factors for a determination of injury in general contained in Article 41, III.  As 

explained in Part III, this findings were made in spite the fact that neither the ADA 

nor the FTA expressly clarify that both sets of factors must be assessed in a case of 

threat of injury.  As explained in Part III and IV, this is again an example of a WTO 

inconsistency arising from the apparent silence in both, the ADA and the FTA, on a 

particular issue.  Also, as explained earlier, the practice of Mexico in this regard has 

been adapted to make it more consistent with the ADA. 

 

IV.7.1.3.  Some Additions in the FTA Do Not Necessarily Contradict the ADA 

 

IV.7.1.3.1.  Extra requirements for the application of a lesser duty 

 

Another example of a bias in the FTA in favor of trade restrictiveness is the condition 

contained in Article 62 of the FTA that allows the application of a lesser duty only 

when there is evidence that such duty is sufficient to discourage dumped imports.   A 

similar condition does not exist under the ADA.  Dumping per se is not outlawed in 

WTO law.  Thus, the existence of this condition does not contradict the ADA 

because, as explained in Part III, the application of a lesser duty is a prerogative and 

not an obligation.  Therefore, this feature of Mexico’s AD system does not seem to 

create extra space for maneuvering away from the discliplines of the ADA. 

 

IV.7.1.3.2.  Parallel rules regarding the implementation of reviews requested by 

exporters or importers and Mexico’s domestic industry 

 

In the FTA, there is number of time and content limitations applicable exclusively to 

the reviews initiated at the request of the exporters or importers.  Thus, for instance, 

such reviews may only be requested on the anniversary month of the imposition of 

AD duties.  Moreover, exporters may not request a “comprehensive review” (i.e. one 

that analyses injury as well).
1357

  Not surprisingly, in Mexico – Anti-Dumping 

Measures on Rice, Mexico was found responsible for failing to ensure the exporters’ 

ability to request an administrative review. 

 

It must be recalled, however, that in Parts III and IV of this thesis it is 

mentioned that the former UPCI official Gustavo Baez, interviewed for the 

preparation of this thesis, maintains that in practice exporters may also ask for an 

injury analysis during an administrative review, based on Article 101, I, B that 

establishes that during an administrative review, the exporters may request “the 

modification or termination of the duties”.  According to this ex-official, the ability to 
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 Responses provided by Gustavo Baez, former UPCI official, during a telephonic interview 

conducted on 24 August 2013 (the notes taken during the interview are with the author of this thesis). 
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request the modification or termination of duties necessarily implies the ability to ask 

for the examination of the factual basis for the existence of those duties, including 

injury. 

 

First of all, the wording of Article 101, I of the RFTA suggests that the only 

reason that the exporters may invoke to ask for the termination of the AD duties is the 

existence of a zero margin of dumping.  Indeed, the paragraph that precedes the one 

establishing the ability to ask for the termination of duties refers to the ability of the 

exporters to ask for the assessment of the margin of dumping.  Thus, one way of 

reading this provision is interpreting that the termination of duties may only occur 

when the margin of dumping is found to be zero or de minimis.  Otherwise, the 

differences between the scope of the FTA provisions regarding the reviews initiated 

by the exporters and the scope of those initiated by the domestic industry could not be 

explained.
1358

 

 

 

IV.7.1.3.2.  Enhancing the discretionary powers of the AD authority to calculate the 

normal value and limiting those powers when calculating the export price 

 

As thoroughly discussed in this thesis, the ADA does not allow the investigating 

authority to artificially exclude low-cost transactions when calculating the normal 

value.  The rational behind this principle is clear, i.e. excluding such transactions may 

result in an artificially high normal value.  Exceptionally, investigating authorities 

may exclude such data if there is evidence that those sales were made below-cost, in 

substantial quantities and for a reasonable period of time. 

 

This thesis concludes that the FTA does not establish these controls.  Indeed, 

the FTA does not require that transactions that result in sustained losses be made in 

substantial quantities in order to be excluded from the calculation of the normal value.  

Moreover, although it establishes that such transactions must be made during a 

reasonable period of time, it does not provide a definition of what a “reasonable 

period” of time is. 

 

Consequently, nothing in the FTA prevents the Mexican investigating 

authority from exercising its discretion to establish when transactions below cost have 

occurred in a consistent manner and in a considerable amount.  The exercise of this 

discretion has the potential of resulting in the exclusion of low-priced transactions 

and, thereby, in the inflation of the normal value. 

 

On the contrary, the FTA does not allow the Mexican investigating authority 

to use its discretion to make adjustments to the export price.  As the Appellate Body 

found, these adjustments may only result in the export price being higher, which is an 

outcome more favorable for the exporters.  Thus, according to the Appellate Body, the 

ADA does not mandate the excecution of such adjustments when calculating the 

export price.  In contrast, since the investigating authority does not have the 

alternative not to make these allowances or adjustments, the FTA eradicates the 
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 Nevertheless, the interview of the former UPCI official suggests that in practice, exporters may 

also ask for an injury analysis during an administrative review, based on Article 101, I, B. 
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possibility of using the investigating authority’s discretion in a way that may be 

favorable to the exporter. 

 

Granting the investigating authority more or less discretion for the calculation 

of the normal and the export values does not necessarily translate into a violation of 

the ADA.  However, by allowing the use of greater discretion for the calculation of 

the normal value that may result in a higher normal value, and reducing the use of 

such discretion when calculating the export price that may culminate in a lower export 

price, the FTA seems to create an imbalance that may, in certain cases, be more 

favorable for the domestic industry and more prejudicial for the exporters.  This does 

not seem to create some extra space for the UPCI to influence the outcome of the 

investigation. 

  



 

 305 

GENERAL CONCLUSIONS 

 

1. The compatibility assessment conducted in this thesis shows that Mexico’s 

AD laws and practices are mostly compatible with the text of the ADA, the 

existing jurisprudence and the recommendations of the WTO CAP. 

 

2. Nevertheless, there are also some discrepancies between the two systems.  

Some of these discrepancies have already been detected by WTO panels and 

the Appellate Body in AD cases involving Mexico as a respondent.  For 

instance, in Mexico – Anti-Dumping Measures on Rice, the panel found 

Mexico in violation of its obligations under the ADA for resorting to “the facts 

available” without notifying all interested parties about the initiation of the 

investigation.  In the same case, Mexico was found internationally responsible 

for failing to terminate the investigation in relation to those exporters for 

whom a de minimis margin of dumping had been determined.
1359

  Finally, in 

the same case, Mexico was found responsible for failing to ensure the 

exporters’ ability to request an administrative review.  As a result, Mexico 

issued interpretative criteria recognizing these findings and correcting those 

discrepancies.  Therefore, several legislative lacunas in the FTA that could 

potentially create a bias in favor of Mexico’s domestic industry have been 

corrected through legislative reforms and interpretative criteria.
1360

 

 

3. Other discrepancies still exist; and most of them have not yet been considered 

incompatible with the ADA by the WTO dispute settlement bodies.  

Nevertheless, the Mexican investigating authority actually follows the ADA 

instead of the FTA or the RFTA.  For instance, in practice, apart from the 25% 

of the total production requirement in the FTA, the Mexican authority also 

requires that the applicants supporting the initiation of the investigation 

represent more than 50% of the totality of the producers expressing an 

opinion, as required by the ADA.  Similarly, in practice, investigating 

authorities claim that they always attempt to (i) make a fair comparison 

between the normal value and the export price, (ii) rely on positive evidence 

for the determination of injury, and (iii) ensure that all interested parties have a 

full opportunity for defense, despite the fact that such requirements are not 

expressly contained in the FTA or the RFTA.  Finally, Mexico also follows the 

18-month period established in the ADA for the termination of AD 

investigations, instead of the 210-day period required by the FTA. 

 

4. Other discrepancies actually impose a heavier burden on the Mexican 

authorities, even beyond the ADA.  However, the investigating authority in 

Mexico actually follows the ADA in practice, ignoring the text of the FTA 

and the RFTA.  For instance, despite the requirement in the FTA to apply 

original substantive and procedural obligations during administrative and 
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 In some other cases, Mexico’s failure to fill up certain gaps in the ADA has not been considered 

incompatible with the latter.  For instance, in Mexico – Steel Pipes and Tubes the silence in the FTA on 

(i) the circumstances in which a request for confidentiality must be denied, and (ii) the circumstances 

where the investigating authority must reject a claim that providing a summary of such information is 

not possible, was not considered incompatible with the ADA. 
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 Except for the “best of their ability” limitation which has not been corrected anywhere in the FTA, 

the RFTA or the body of administrative criteria issued by the investigating authority itself. 
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sunset reviews, the Mexican investigating authority not always follows those 

original obligations.  Therefore, the behavior of Mexico’s AD authority is, in 

practice, actually consistent with the ADA on this issue. 

 

5. The Mexican laws, regulations and administrative criteria have also elaborated 

on important aspects of the ADA.  Thus, the Mexican legislators and 

regulators have detailed the rules set forth by the ADA, ideally to make them 

clearer, more operational and more effective.  For instance, the RFTA 

adequately details the situations in which the investigating authority may 

resort to the facts available.
1361

  Similarly, the FTA ensures the right of 

interested parties to access information beyond the ADA, and guarantees 

interested parties’ full opportunity for defense. 

 

6. However, in some cases the FTA system fails to fulfill the gaps contained in 

the ADA.  Moreover, the Mexican investigating authority’s behavior 

following those gaps has been considered inconsistent in a couple of disputes.  

In Mexico – Anti-Dumping Measures on Rice, the Mexican authority was held 

responsible for applying a residual AD duty margin that was calculated on the 

basis of the facts available to unknown exporters.  Similarly, in Mexico – Corn 

Syrup, Mexico was found in violation of the ADA for basing its determination 

of threat of material injury exclusively on an analysis of the threat-of-injury 

factors listed in Article 42 of the FTA.  Even though the ADA does not 

expressly establish these requirements, Mexico’s investigating authority issued 

interpretative criteria recognizing the findings made in those cases. 

 

7. In sum, most of the provisions contained in Mexico’s AD laws and 

regulations, as well as the manner in which they are applied, do not overtly 

contravene the provisions of the ADA; and although there are a few direct 

incompatibilities between the two systems, the Mexican domestic AD regime 

is overall consistent with the ADA.   In other words, Mexico’s and the WTO’s 

AD systems are essentially compatible.  This means that the FTA does not 

create ample spece for the UPCI to control, at its absolute discretion, the 

outcome of the investigations.  Nevertheless, as indicated in Part I, several 

empirical studies suggest that Mexico’s actual application of AD measures is 

often motivated by political purposes, such as retaliation and safety valve 

motives, or macroeconomic conditions.  Therefore, the combination of these 

two conclusions confirm the truthfulness of the hypothesis of this thesis, i.e. 

the ADA itself is the legal instrument that leaves sufficient room for the use of 

AD measures for political purposes.  This suggests that in order to avoid AD 

use for political purposes, WTO Members should either derogate or radically 

reform the ADA to prohibit the imposition of AD measures.  Alternatively, 

those countries may adopt domestic AD laws imposing stricter rules for the 

application of AD measures. 

 

8. Finally, certain lessons for developing countries may derive from Mexico’s 

experience concerning the application of AD measures.  Indeed, if developing 

countries decide to adopt AD laws, they should ensure that their domestic AD 
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systems follow the ADA.  The reason supporting this lesson is that domestic 

rules may allow developing countries to be capable of retaliating against other 

countries that may use AD measures to pursue political purpose.  This threat 

of retaliation may achieve a “cold war” equilibrium that may expand globally 

to substantially reduce the use of AD measures.  In sum, this would avoid the 

negative liberalizing cost of the global spread of AD. 

 


