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This article argues that, with respect to formal private company law enforcement, a balance is
required between legal accommodation of the context of pluralism of interests, surrounding
companies, and corporate managerial autonomy. This balance is primarily established
through standing rules. Consequently, the enforcement mechanisms which exist in United
Kingdom, Belgian, French and Dutch company law and allow (minority) shareholders and/or
third parties to affect board decisions’ substance will be the subjects of comparison. This
particular scope shows that, contrary to conventional wisdom, United Kingdom company
law apparently offers fewer enforcement opportunities than the continental European coun-
tries which were also studied. This novel finding ties in with the interplay between standing,
remedy and harm. While United Kingdom enforcement actions potentially lead to various
remedies and standing is determined by qualifying harm, continental European company law
systems typically determine standing as the function of a certain remedy. Finally, the article
lays bare the risks which are inherent in the aforementioned balance. It is submitted that the
United Kingdom prefers to refuse meritorious claims rather than admit unmeritorious ones, a
preference that is taken to extremes regarding third parties. Belgian, French and Dutch
company law instead prefer to allow potential unmeritorious claims by all interested parties,
potentially inciting overzealous litigation that interferes with managerial decisions.
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I. Introduction

‘A determination of who has standing [. . .] is a determination about the way society
is shaped and structured.’ (SLWinter1)

Setting the scene. The wellbeing of companies is of interest to various market
actors. Company law consequently attempts to weigh divergent and often
conflicting interests. Legal accommodation of this pluralistic context of inter-
ests, however necessary2, fits uneasily with the concept of an autonomous
corporate management. Thus, a balance is required. The purpose of legal
research, then, is to identify the company law mechanisms which perform this
balancing function and to evaluate the result. Attention is usually drawn to
how decision-making standards (at board level) need be construed or inter-
preted to ensure or prevent that certain interests are taken into account with-
out, at the same time, unduly complicating directors’ tasks (cf. defining the
‘company’s interest’).

The relation between the balancing function and enforcement is not covered as
thoroughly by academic research, although it is believed that enforcement is
crucial for the measurement of differences in company law3. This article intends
to explore, with regard to United Kingdom (UK), Belgian, French and Dutch
company law, which formal company law private enforcement mechanisms4 are

1 SL Winter, ‘The Metaphor of Standing and the Problem of Self-Governance’ (1988) 40
Stanford Law Review 1393.

2 . . .to generate positive externalities stemming from an optimal use of companies. This
must not be confused with a normative statement concerning company law’s purpose
(how it should acknowledge the pluralistic context).

3 J Armour, B Black, B Cheffins and R Nolan, ‘Private Enforcement of Company law: An
Empirical Comparison of the United Kingdom and the United States’ (2009) 6 Journal of
Empirical Legal Studies 688.

4 Excluding both informal (private) and public enforcement. On these, see J Armour,
‘Enforcement Strategies in UK Corporate Governance: A Roadmap and Empirical As-
sessment’ in J. Armour and J. Paine (eds), Rationality in company law. Essays in honour of
DD Prentice (Hart 2009) 87 and 102; R Kraakman et al., The anatomy of company law. A
comparative and functional approach (OUP 2009) 46–47.
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available to (minority5) shareholders and third parties (non-shareholders) as
meanstochallengeboarddecisionsandtoassessremainingrisks.Moreprecisely,
it shall be examined whether (minority) shareholders and third parties have
standing from the perspective of company law6, either directly or indirectly,
tochallengeboarddecisions.Standingrulesaresignificant inthattheydetermine
which corporate constituencies have access to the closed world of formal en-
forcement, of which they form the boundaries7. It is precisely by underscoring
these boundaries that it becomes clear to what extent company law balances the
context of pluralism of interests and corporate managerial autonomy8.

Furthermore, we shall focus on mechanisms which provide claimants with a
remedy to affect the substance of such decisions, i.e. to suspend, change or
annul them (or their outcome), or to affect any relief that is equivalent to that
effect. Remedies that merely lead to pecuniary compensation or specific per-
formance by the envisaged director(s) are not.

Company law’s balancing function. Company law accommodates the plu-
ralistic context by giving harmed parties standing to challenge board decisions.
This legal accommodation is, as such, not evident since company law is also
concerned with establishing and maintaining the autonomy of corporate man-
agement in order to facilitate flexible and independent business judgements.
As both efficient remedies and autonomous management ultimately benefit
the company, the research assumption reads that company law intends to
strike a balance between acknowledging the context of pluralism of interests
and securing managerial autonomy. The latter implies that interference with
corporate management by non-appointed persons is kept to a minimum9.
Consequently, applied to the context of this paper, the ease with which share-
holders and/or third parties may challenge board decisions is inversely pro-
portional to corporate managerial autonomy, as it would admit to a lesser

5 As a decision of the majority of shareholders is – in cases where no special resolution is
required – principally equal to a decision of the company itself, and as formal enforce-
ment mechanisms available to minority shareholders are by definition available to ma-
jority shareholders, a focus on minority shareholders is most relevant in this respect.

6 Excluding rules stemming from tort law, employment law, insolvency law, etc.
7 S Bottomley, ‘Shareholder derivative actions and public interest suits: two versions of the

same story?’ (1992) 15 UNSW Law Journal 136.
8 Bottomley, n7, 137; Winter, n1, 1393.
9 E Ferran, ‘Company Law Reform in the UK’ (2001) (http://ssrn.com/abstract=294508)

3; A Reisberg, ‘Derivative Claims under the Companies Act 2006: Much Ado About
Nothing?’ in J. Armour and J. Paine (ed), Rationality in company law. Essays in honour of
DD Prentice (Hart 2009) 18. The Law Commission acknowledged ‘freedom from un-
necessary shareholder interference’ as a fifth general principle guiding its shareholder
remedies framework: Law Commission, Shareholder Remedies Consultation (1996),
cp142, 143 and Law Commission, Shareholder Remedies Report (1997), lc246, 5 (both
available at http://lawcommission.justice.gov.uk/).
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degree thereof. The inverse is also true: complete corporate managerial
autonomy implies the removal of surplus costs and thus of external interfer-
ence with management. In that scenario, however, the pluralistic context
would be ignored. As a result, a balance need be construed (see Figure A).

This paper will attempt to answer how the formal framework for challenging
board decisions available in UK, Belgian, French and Dutch company law
approximates company law’s balancing function.

Qualitative risk assessment. In trying to assess which system provides the
most efficient enforcement framework, a possible proxy is whether all actually
or potentially harmful decisions can be successfully challenged by the party
upon whom harm has been inflicted without unduly interfering with corpo-
rate management. The optimal level of enforcement could be assessed by
researching under what conditions aggregate gains of the challenge exceed
aggregate costs. The positions of UK, Belgian, French and Dutch company
law could then be determined in relation to this optimal level of enforcement –
an exercise that would yield which one is the most efficient. As a result of the
pluralistic landscape surrounding companies, however, the definition of
‘harmful’ is problematic because of the implicit normative judgement on the
purpose of company law, i.e. whether it be maximising shareholder value,
taking account of stakeholders interests or something in between. One could,
in theory, bring actual social benefit and cost into the equation10, but this runs
the danger of expanding to include vague notions which are measurable only
with great difficulty11.

Instead, this paper will assess the risks to company law’s balancing function
which are tied in with qualities of the enforcement mechanisms as discovered
by way of legal comparison. Where possible, corrections are made on the basis
of their use in practice12. Given the inverse relationship between both sides of

10 Gerner-Beuerle, ‘The tragedy of company law’ (working paper on file with the author).
11 A Keay, ‘The ultimate objective of the company and the enforcement of the entity

maximization and sustainability model’ (2010) 10 Journal of Company law Studies 43.
12 Based on a search of, for the UK (period 2000–2011), Lawtel, Lexis Nexis and Westlaw,

and, for Belgium (same period), Jura (www.jura.be) and all relevant national legal jour-
nals. This empirical research is limited to reported case law only. Especially for Belgium,
this might not give the full picture. Cases are included on the basis of the date of their
final decision, irrespective of the discussed remedy being requested in first instance or
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the balance, the risk assessment will be made operational through the use of a
distinction, which is borrowed from statistics, between Type I and Type II
errors. The relevance of this equally inversely related typology will be ex-
plained later.

Structure. Nuancing conventional wisdom. Conventionally, the UK, being
a common law country, is regarded as providing strong protection to all sorts
of investors and, indeed, considerably moreso than continental European
jurisdictions13. The recent enactment of the enlightened shareholder value in
s172(1) Companies Act (‘CA’) 2006 has reiterated the company legislator’s
concern for this matter. By subjecting company directors to a duty to take
stakeholder interests into account when it is in the shareholder’s interests to do
so, the traditional shareholder focus is integrated into a pluralistic context14.
By aiming at enforcement against board decisions, however, Part I will dem-
onstrate that, contrary to conventional wisdom, UK company law provides
fewer enforcement opportunities. It still reluctantly allows for derivative ac-
tions to be brought, restricts enforcement of personal rights enshrined in the
articles and applies the unfair prejudice section only in specific circumstances.
As for third parties, company law enforcement mechanisms are wholly absent.
In contrast, Belgian, French and Dutch company law offer wider possibilities
for all ‘interested’ parties to annul and/or suspend board decisions. Taking into
account relevant case law, however, this latitude needs to be nuanced, in par-
ticular with respect to third parties. Part II will draw a comparison and argue
that standing in UK company law is related to the type of harm (personal or
corporate). A relationship of this kind is absent in the continental European
remedy for annulment/suspension of decisions. Part III finishes by exposing
the risks that the researched mechanisms in both legal systems possibly in-
volve with respect to the balance between pluralism of interests and corporate
managerial autonomy, taking into account law ‘in action’ where possible. It is
submitted that the UK regime has a preference towards refusing meritorious
claims over admitting unmeritorious ones – a preference that is taken to ex-
tremes as regards third parties. Continental European company law instead
prefers to allow potential unmeritorious claims by all interested parties,
although Belgian and French courts take a strict stance for third parties. Dutch
company law is more lenient towards third party claims.

on appeal for the first time. Relevant Belgian case law, which often consists of both
annulment and suspension claims, is counted as one when the same parties are involved
in the litigation. For the Netherlands, certain empirical studies are used and mentioned
in the relevant parts. No exhaustive study was undertaken regarding French case law:
conclusions are based on (scholarly analyses of) commonly reported case law.

13 R La Porta, F Lopez-de-Silanes, A Shleifer and R Vishny, ‘Law and Finance’ (1998) 106
JPEcon. 1139.

14 L Timmerman, ‘Principles of prevailing Dutch company law’ (2010) 11 EBOR 616.
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II. Challenging board decisions

1. UK company law

a. Minority shareholders: derivative action

Common law origin. In UK company law, the company is the ‘proper plaintiff’
to challenge wrongful board decisions15. Litigation in respect of corporate harm
thus is a matter for the board of directors as the normal decision-maker of the
company. Subsequently, the company can in this regard also be represented by
the shareholders collectively, who can claim by ordinary resolution that corpo-
rate damage be remedied, even if the articles of association provide otherwise16.

Parties who cannot represent the company, such as minority shareholders, have
no direct legal standing to challenge board decisions that inflict corporate harm.
Shareholders can only do so by way of derivative action, which is brought on
behalf of the company; when successful, judgement is given in favour of the
company, without direct personal benefit for the claimant17. However, the com-
mon law has had a long tradition of restricting the use of the derivative action by
minority shareholders. In the seminal case of Foss v Harbottle18 it was ruled that
derivative litigation should be denied when the board decision could lawfully be
ratified by themajority of shareholders at the general meeting, leaving almost no
scope for such litigation. Over the years, UK courts have found exceptions to
this harsh ‘rule in Foss’19: it did not apply when the alleged wrong was ultra vires
the company, involved a transaction requiring a special majority or amounted to
‘fraud on the minority’. In fact, only the latter constituted a true mitigation of
Foss20, as the other merely flow from applying the rule.

For ‘fraud on the minority’ to be accepted, two criteria needed to be fulfilled:
next to the presence of fraud, the wrongdoers were required to be in control of
the company (so that ratification by the general meeting constitutes an illusory

15 See s170(1) CA 2006 (directors’ duties are owed to the company); Foss v Harbottle
(1843) 2 Hare 461; Percival v Wright [1902] 2 Ch 401; Peskin v Anderson [2001] 1 BCLC
372; D Kershaw, Company law in context (OUP 2012) 589. This was also considered a
guiding principle: Law Commission, cp142, no. 14.11(i).

16 See Alexander Ward & Co. Ltd v Samyang Navigation Co. Ltd [1975] 1 WLR 673; PL
Davies, S Worthington and E Micheler, Gower and Davies’ Principles of modern com-
pany law (Sweet&Maxwell 2012) 646. The less restrictive view on derivative actions
following CA 2006 has caused some authors to cast doubt on this position of the
common law: Kershaw, n15, 600–601.

17 RR Pennington, Company law (Butterworths 1990) 653.
18 n15.
19 Developed in Edwards v Halliwell [1950] 2 All ER 1064 and Prudential Assurance Co.

Ltd v Newman Industries Ltd (No. 2) [1982] 1 All ER 354.
20 Law Commission, cp142, 28 (n13).
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safeguard)21. As of recently these conditions are arguably of historical interest;
the CA 2006 has radically changed the landscape of derivative actions in
company law.

CA 2006: improvements and limits. Inspired by the Law Commission’s view
that Foss and its so-called exceptions were ‘inflexible and outmoded’22, Part 11
CA 2006 was enacted to provide a clear, speedy and efficient mechanism for
deciding disputes between minority shareholders and directors. The new re-
gime brings several improvements.

First, the potential for shareholder derivative litigation is hugely broadened,
on two levels. S260(2)(a) CA 2006 now principally allows derivative actions by
members (shareholders23) if brought under Part 11. This is different from the
common law, which principally excluded derivative actions and only excep-
tionally gave standing. In addition, one of the main stumbling blocks to the
most important exception to Foss, namely the requirement of ‘wrongdoer
control’, is arguably abolished24. This necessitude was considered to impede
minority shareholders from filing a derivative claim in listed companies with a
dispersed shareholder structure25. However, not everyone is convinced that
having regard to ‘wrongdoer control’ in fact has been completely abolished, as
the CA itself not explicitly states so26. Moreover, any broadening effect of
removing ‘wrongdoer control’ is extinguished by the criteria set out in s263
CA 2006 that largely exclude derivative actions for ratifiable wrongs.

Secondly, the scope of application of the derivative action is also widened. For
instance, under common law, a managerial act or decision could not be chal-
lenged derivatively for pure negligence, unless such negligence amounted to
‘fraud’ and benefited the wrongdoer standing in control of the company. As a
result, the duty of care was unenforceable using a derivative action27. Now that

21 See Law Commission, cp142, 29 ff.; AJ Boyle, Minority shareholders’ remedies (CUP
2002) 25 ff.; V Joffe and D Drake, Minority shareholders: law, practice and procedure
(Butterworths 2000) 10 ff.; Pennington, n17, 654 ff.; Lord Wedderburn of Charlton,
‘Shareholders’ rights and the rule in Foss v. Harbottle’ (1958) 17 CLJ 93 ff.

22 Law Commission, cp142, no. 14.1.
23 A ‘member’ is defined in s112 CA 2006. Also see s260(5).
24 Following a recommendation of the Law Commission (cp142, no. 14.2).
25 Armour, n4, 80; Kershaw (n15, 605–606) clarifies that this requirement meant that, in

practice, due to the nature of listed companies (in which shareholder decisions are
characterised by rational apathy and collective action problems), the litigation decision
was in the hands of the board of directors.

26 D Kershaw, ‘The rule in Foss v Harbottle is dead; long live the rule in Foss v Harbottle’
(2013) LSE Law, Society and Economy Working Papers No. 5/2013 (http://ssrn.com/
abstract=2209061) 36–37.

27 Reisberg, n9, 48, with reference to Pavlides v Jensen [1956] Ch 565 69; H-C Hirt, The
enforcement of director’s duties in Britain and Germany (Lang 2004) 219.
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the common law duty of care has been codified in s174 CA 2006 as the duty to
exercise reasonable care, skill and diligence, this no longer holds as s260(3)
refers to all duties28. Furthermore, exposure to derivative proceedings is in-
directly extended through the enactment of the enlightened shareholder value
in s172 CA 200629. This might allow activist shareholders to invoke diverse
interests to support their claim30.

Finally, the statutory enactment of the derivative action, as well as the criteria to
beconsideredbycourtswhenexercisingtheircontrol,constitutesastepforward
intermsofclarity.Hence,dependenceoncase lawisabolished,albeitonlypartly.

Despite these improvements,Part 11 indeedcontinues totreatderivativeactions
as an exceptional device31. Mainly for fear of US-style class actions32, share-
holders pursuing a derivative claim need apply to court for permission. The
introduction of this judicial control must, however, not be exaggerated, as it
was only meant to reflect former Civil Procedure Rule (or ‘CPR’) 19.9(3)33,
which required judicial approval for continuing derivative litigation and was,
unchanged, renumbered to CPR 19.9(4). Similar to the old common law, the
court must dismiss the action when the application and the evidence filed by the
applicant do not disclose a prima facie case for giving permission (s261(2)(a) CA
2006). However, this first stage remains not entirely devoid of conflicting inter-
pretationsasrecentcase lawhasplacedthethresholddifferently34.Furthermore,
althoughgreaterprecisionisachievedbystatingthecriteriatograntpermission35

28 Explicitly: Explanatory Notes (s260 CA 2006) no. 494(3).
29 See Explanatory Notes (s172 CA 2006) no. 325.
30 See C Wynn-Evans, ‘The Companies Act 2006 and the Interests of Employees’ (2007)

36 ILJ 192; Reisberg, n9, 25 (fn. 53) and 39; A Keay, ‘The duty to promote the success of
the company: is it fit for purpose?’ (2010) University of Leeds School of Law, Centre for
Business Law and Practice Working Paper (http://ssrn.com/abstract=1662411) 28.

31 See Hansard HL Vol 679 (Official Report) (27 February 2006) column GC 4 (Lord
Goldsmith) in fine.

32 Hansard HL, n31, column GC 5 (Lord Goldsmith).
33 Explanatory Notes (s261 CA 2006) no. 495.
34 Comp. the rather low threshold in Wishart v Castlecroft Securities Ltd [2010] BCC 161,

no. 31 (‘no onus is placed on the applicant to satisfy the court that there is a prima facie
case’) with Franbar Holdings Ltd v Patel [2008] EWHC 1534; Stimpson v Southern
Private Landlords Association [2009] EWHC 2072; Iesini v Westrip Holdings Ltd [2011]
1 BCLC 498 and Kiani v Cooper [2010] 2 BCLC 427. Skeptical: EC Mujih, ‘The new
statutory derivative claim: a delicate balancing act (Part 1)’ (2012) 33 Company Lawyer
80. Legal doctrine debates various interpretations of these cases: D Gibbs, ‘Has the
statutory derivative claim fulfilled its objectives? A prima facie case and the mandatory
bar: Part 1’ (2011) 32 Company Lawyer 43; A Keay and J Loughrey, ‘Derivative pro-
ceedings in a brave new world for company management and shareholders’ (2010) 3
Journal of Business Law 155.

35 Reisberg, n9, 34.
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(s263 CA 2006), the reform stopped short of giving substantial clarification as to
their content36. Hence, judicial discretion reappears, likely to again cause both
dependence and conflict37. It is thus far from sure whether the lengthof proceed-
ings at the leave stage will be much less than before38, despite the Law Commis-
sion’s wariness of such long pre-trials39.

Law in action. It is relevant to inquire whether the much discussed modern-
isation of the derivative action has brought about a corresponding sea-change
in practice. Overlooking the pre-CA 2006 period of 1990–2006, Armour has
recorded an average of 1.5 derivative claims being filed annually for breach of
duties in UK companies, albeit that a slight increase since 2002 is visible40.
Another study, which is not limited to derivative actions, but includes all
shareholder claims alleging breach of directors’ duties, corroborates that for-
mal private enforcement by minority shareholders of public UK companies is
almost non-existent41. A search42 of reported and decided UK cases reveals
that the average, as indicated in Table A, has more than doubled (3.5) after the
coming into force of Part 11 CA 2006 in October 2007 (period 2008–2012).
These results must be handled prudently. First, the period only comprises five
years, so that any average is heavily skewed by enforcement peaks. Moreover,
Armour’s figures of 2002–2006 show a similar increase (with an annual average
of 3.3), of which it is not clear whether it is due to an anticipation of the reform.
Secondly, while there might be an increase in cases decided, the fact that only a
minority of decisions has actually granted permission to continue the deriv-
ative claim adds to a full understanding43. Anyhow, while it might take some
years for the real effects of the CA 2006 to appear, the much feared flood of
derivative claims has not yet arrived.

36 Davies, Worthington and Micheler, n16, 657.
37 Conflicting interpretations have arisen: EC Mujih, ‘The new statutory derivative claim:

a paradox of minority shareholder protection (Part 2)’ (2012) 33 Company Lawyer 99.
Also consider Universal Project Management Services Ltd v Fort Gilkicker Ltd & Ors
[2013] EWHC 348 (Ch), in which the court ruled that the old common law can still be of
use to fill loopholes in the CA 2006 (in casu for a multiple derivative action).

38 Comp. Keay and Loughrey, n34, 177–178; Reisberg, n9, 33.
39 Law Commission, cp142, no. 14.4.
40 Armour, n4, 83, table 3.2, left column.
41 Armour, Black, Cheffins and Nolan, n3, 687.
42 No research was conducted as to derivative claims which were settled.
43 While predicted by various scholars, this is generally linked to the traditional suspicion

towards shareholder claims: D Gibbs, ‘Has the statutory derivative claim fulfilled its
objectives? The hypothetical director and CSR: Part 2’ (2011) 32 Company Lawyer 82;
Keay, n11, 40–41; Keay and Loughrey, n34, 177; Mujih, n37, 107; Reisberg, n9, 65; A
Reisberg, ‘Shadows of the Past and Back to the Future: Part 11 of the UK Companies
Act 2006 (in)action’ (2009) 6 ECFR 225. Similarly: Companies Act 2006. Regulatory
Impact Assessment, January 2007 (http://www.bis.gov.uk/files/file29937.pdf) 16.
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Table A – UK derivative action

Year Case Source Permission?
2012 Certain Limited Partners in

Henderson PFI Secondary
Fund II LLP (a firm) v Hen-
derson PFI Secondary Fund II
LP

[2012] 2 C.L.C. 905 (partly) granted

Bamford v Harvey [2012] EWHC 2858
(Ch)

refused

Hughes v Weiss [2012] EWHC 2363
(Ch)

granted

Phillips v Fryer [2013] B.C.C. 176 granted
2011 Ritchie v Union of Construc-

tion, Allied Trades And Tech-
nician

[2011] EWHC 3613
(Ch)

refused

Charles Parry v Guy Bartlett [2011] EWHC 3146
(Ch)

granted

Kleanthous v Paphitis and
others

[2011] EWHC 2287
(Ch)

refused

Langley Ward Ltd v Trevor
and another

[2011] All ER (D) 78
(Jul)

refused

2010 Cinematic Finance Ltd v Ryder
and others

[2010] All ER (D) 283
(Oct)

refused

Stainer v Lee and others [2011] 1 BCLC 537 granted
Kiani v Cooper and others [2010] 2 BCLC 427 granted

2009 Iesini v Westrip Holdings Ltd [2011] 1 BCLC 498 refused
Wishart v Castlecroft Securities
Ltd

[2010] SC 16 refused

Stimpson v Southern Private
Landlords Association

[2009] EWHC 2072 refused

2008 Franbar Holdings Ltd v Patel
(also unfair prejudice petition)

[2008] EWHC 1534 refused

Clearview International Ltd
and others v PWH.Com Ltd
and others

[2008] All ER (D) 438
(Jun)

granted

Fanmailuk.com Limited, Paul
Burtenshaw v Robert Cooper,
David Cooper, Ahmed Zghari,
MCashback Limited, Dialtime
Plus Limited, Yvonne Wayne

[2008] EWHC 2198
(Ch)

refused

Mission Capital plc v Sinclair
and another

[2010] 1 BCLC 304 refused

Average 3.5 cases/year44

44 Franbar, which also comprised an unfair prejudice petition, is only counted as 0.5
derivative action, in order to induce comparability with Armour’s results.
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Remedies. In UK company law, remedies are not specifically linked to deriv-
ative actions. Instead of listing remedies, s178 CA 2006 merely states that
existing civil consequences of breach of duty are preserved. It further clarifies
that the duties of s171–177 are enforceable in the same way as any other
fiduciary duty owed by the directors to their company. An exception is made
for the duty to exercise care, skill and diligence, which is not considered a
fiduciary duty, and for which the remedy is limited to compensation45.

As for theother (fiduciary)duties,whenaderivativeaction is successful, someof
the possible remedies46 allow shareholders to affect the substance of board
decisions. Rescission, for instance, affects the resulting transaction. Further-
more, injunctions can be helpful to fight a proposed wrongful act or omission
included in the scope of application of derivative actions (s260(3) CA 2006).
Kershaw provides the example of stopping a proposed resolution on the board’s
agenda from being passed, or impeding the board of directors from taking
further action after a wrongful decision has been successfully challenged47.
For such proposed wrong to be present, indeed, a decision is necessary48.

b. Direct enforcement

Personal actions. Shareholders can enforce their own rights – of which the
company is not the proper right holder49 – personally, not having to take
refuge to a derivative action. Situations in which shareholders can personally
challenge board decisions are, however, limited. Personal rights can spring
from statute, from a contract between the board and an individual sharehold-
er50, or from a fiduciary duty owed by directors to members individually
(which is only rarely the case)51. If the board proposes to infringe such person-
al rights, shareholders can directly challenge these decisions by asking for an
injunction to keep the board from acting in the proposed way.

45 Bristol and West Building Society v Mothew [1998] Ch 1, 17 (Millett LJ); Davies,
Worthington and Micheler, n16, 524 and 613–614.

46 See Explanatory Notes (Part 10, Chapter 2 CA 2006) no. 322; Davies, Worthington and
Micheler, n16, 614–619.

47 Kershaw, n15, 609–610.
48 a director acting individually does not make proposals regarding breaches of his duties:

Ibid.
49 Cf. s260(1)(a) CA 2006.
50 Kershaw, n15, 93–94; Boyle, n21, 54; Davies, Worthington and Micheler, n16, 79.
51 Peskin v Anderson, n15; L Sealy and S Worthington, Sealy’s cases and materials in

company law (OUP 2010) 635; X Li, A comparative study of shareholders’ derivative
actions (Kluwer 2007) 60ff; A Boyle, ‘Directors duties: personal and derivative actions’
(1999) 20 Company Lawyer 58, with reference to Stein v Blake (No. 2) [1998] 1 BCLC
573.
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Personal rights can, however, also be derived from the articles, which, according
to s33(1) CA 2006, have the effect of a contract between the company and its
shareholders as well as between the shareholders52. While, in theory53, every
breach of the articles is thus enforceable by way of a personal action against the
company54, courts have distinguished between infringements of personal rights
and ‘internal irregularities’. The latter are not directly enforceable55. Histori-
cally, this compromise, reconciling the contractual nature of the articles with the
traditional reluctance to interfere with corporate decision-making56, was im-
portant to not excavate the rule in Foss57, as ‘internal irregularities’ were deemed
ratifiable58. In fact, Foss was thus extended to direct actions. Given that the
legislator has not resolved the conflicting authorities59, this distinction must
be maintained to not undermine consistency regarding Part 11. It remains, how-
ever, a difficult one to draw60, which has led to doctrinal criticism deploring the
excessive dependence on (conflicting) case law61. It is best understood as the
difference between situations involving articles breach of which can be ratified
(as the wrong is common to all shareholders), and situations wherein a share-
holder has been discriminated in exercising a right given to him by the articles or
where a specific membership right conferred on him individually was in-
fringed62. If no such case is established, enforcement of the shareholder rights

52 Wood v Odessa Waterworks Co (1889) 42 Ch D 636, 642; Salmon v Quin & Axtens Ltd
[1909] 1 Ch 311, 318; Joffe and Drake, n21, 48–49.

53 See Hickman v Kent [1915] 1 Ch 881, 898; Rayfield v Hands [1960] Ch 1.
54 . . .whereas derivative actions are filed against directors. As a procedural matter only, the

company must, however, be made a defendant (CPR 19.9(3)).
55 The leading case is Macdougall v Gardiner [1875] 1 Ch D 13. See, generally, C Baxter,

‘The Role of the Judge in Enforcing Shareholder Rights’ (1983) 42 CLJ 101 ff.
56 Cf. Boyle, n21, 52; Davies, Worthington and Micheler, n16, 75.
57 See Prudential Assurance, n19, 364–365 and 357. The rule in Foss was first extended to

internal irregularities in Mozley v Alston [1847] 41 ER 833.
58 RJ Smith, ‘Minority shareholders and corporate irregularities’ (1978) 41 MLR 147–148.
59 Despite suggestions of the Company Law Review: Sealy and Worthington, n51, 258;

Davies, Worthington and Micheler, n16, 76.
60 Comp. Macdougall, n55 and Pender v Lushington (1877) 6 Ch D 70, considered irrec-

oncilable. Boyle, n21, 52. RR Drury, ‘The relative nature of a shareholder’s right to
enforce the company contract’ (1986) 45 CLJ 238; Li, n51, 58. See also the case law listed
in Lord Wedderburn of Charlton, ‘Shareholders’ rights and the rule in Foss v. Harbottle’
(1957) 16 CLJ 211.

61 Wedderburn, n60, 214; Law Commission, cp142, 141; Kershaw, n15, 92–93; Li, n51, 57;
PL Davies, ‘Directors’ fiduciary duties and individual shareholders’ in E. McKendrick
(ed), Commercial aspects of trusts and fiduciary obligations (Clarendon 1992) 95; Davies,
Worthington and Micheler, n16, 75–76.

62 Cf. Daniels v Daniels [1978] 2 All ER 89, 94 (an action by a shareholder ‘in respect of his
individual rights as a shareholder to receive the same treatment as any other shareholder’
was said to constitute an exception to Foss); Law Commission, cp142, 21; Kershaw, n15,
92. Comp. Boyle, n21, 18 and 51; Pennington, n17, 651.
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enshrined in the articles is dependent on the company’s wish to open litigation,
thereby represented by the board of directors, the majority of the shareholders
collectively or the minority acting derivatively.

There are two directors’ duties that put the company in breach of personal
rights. First, shareholders can personally challenge board decisions that are
ultra vires the company63. While the third party effects of the ultra vires-
doctrine have been abolished with the First Directive, s40(4) preserves the
direct enforcement possibility where directors act beyond their powers. How-
ever, that subsection continues by limiting any action to preventing the board
from executing a proposed transaction or taking a proposed resolution64.

The second one is the duty to only exercise powers for the purposes for which
they are conferred, derived from the common law ‘proper purpose’ doctrine 65

and currently codified in s171(b) CA 2006. Developed as a safeguard to share-
holder disenfranchisement, the doctrine controls the constitutional balance
between board and general meeting. This distributive function has apparently
led Hoffmann J, in Re A Company, to conclude that an abuse of powers
constitutes ‘an infringement of a member’s contractual rights under the ar-
ticles’66. In defence of his conclusion, he adds that the allotment of shares at
hand was ‘an improper and unlawful exercise of the powers granted to the
board by the articles of association, which constitute a contract between the
company and its members’. While at odds with the judicial reticence to allow
individual shareholder actions based on the articles, the seminal cases devel-
oping the ‘proper purpose’ doctrine did involve personal (individual67 or rep-
resentative68) actions. There has been doctrinal attempt to explain direct share-
holder enforcement of improper exercise of directors’ powers on the basis of a
fiduciary duty owed by the directors to the shareholders individually when
exercising ‘internal (administration) powers’69.

63 Smith v Croft (No. 2) [1988] Ch 114; Macdougall, n55, 21. This was always seen as an
exception to Foss: Prudential Assurance, n19, 357–358; Taylor v NUM (Derbyshire
Area) [1985] IRLR 99, 102; Wedderburn, n60, 204–205 and (n66); Joffe and Drake,
n21, 6–9 and 70; Davies, n61, 97; Li, n51, 56.

64 Kershaw, n15, 132.
65 Hogg v Cramphorn Ltd [1967] Ch 254; Howard Smith Ltd v Ampol Petroleum Ltd

[1974] AC 821 (Privy Council). Comp. Criterion Properties Plc v Stratford Properties
LLC [2003] 1 WLR 2108.

66 Re A Company (No. 005136 of 1986) (Sherborne Park Residents Co Ltd) [1987] BCLC
82, 84.

67 Howard Smith, n65.
68 Hogg, n65, 256 and 271 (Hogg brought this action in a representative capacity, on behalf

of himself and all but three of the shareholders).
69 Opposed to ‘external (transacting) powers’. See R Nolan, ‘The proper purpose doctrine

and company directors’ in B.A.K. Rider (ed), The realm of company law. A collection of
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The codification of both duties in s171 CA 2006 has amplified their ambiv-
alence70. Liability arising from such breaches is twofold: directors are liable for
their breach of s171 CA 2006; the company itself is liable for breaching the
articles71. Shareholders can challenge board decisions that breach one of those
duties by way of a derivative or a personal action respectively. The resulting
conflict can be resolved through application of s263(3)(f) CA 2006 when
considering to grant permission72.

Reflective loss. Even if direct action is possible, it is severely restricted
through the bar to retrieving relief for loss that in fact reflects loss the company
is afflicted with. This ‘reflective loss’ prohibition affects every personal action
of a shareholder, irrespective of the action’s cause or the remedy pursued73, if
both the company and the shareholder have an action on a common set of
facts74. The prohibition even applies without having regard to whether the
company actually brings its claim and recovers its loss: in case of reflective
loss, the personal action is subordinated to that of the company75. However,
the rule is disapplied when it is the defendant to the action who has wrongfully
caused the company not being able to pursue its claim76.

Unfair prejudice. The difficulty of distinguishing between personal rights and
mere ‘internal irregularities’ is partly overcome by the possibility for share-
holders to petition in case of ‘unfair prejudice’ (s994(1) CA 2006). This section
takes a very broad approach. In contrast to personal rights derived from the
articles, the prejudice need not be inflicted in a discriminatory way amongst
various shareholders77. It permits shareholders, via a personal action78, to
challenge (even proposed) board decisions79 that unfairly prejudice the inter-
ests of the shareholders generally or only part of them.

papers in honour of Professor Leonard Sealy (Kluwer 1998) 23 and 30–33. Re A Com-
pany (n66) involved the allotment of shares, i.e. an ‘internal power’.

70 Comp. Kershaw, n15, 404; C Gerner-Beuerle, D Kershaw and M Solinas, ‘Is the Board
Neutrality Rule Trivial? Amnesia about Company law in European Takeover Regula-
tion’ (2011) 22 EBLR 577.

71 Cf. s40(4) CA 2006; Li, n51, 56.
72 Comp. Kershaw, n15, 625.
73 Sealy and Worthington, n51, 638.
74 Prudential Assurance, n19; Johnson v Gore Wood & Co [2002] 2 AC 1. Distinct loss is

always recoverable: Heron International Ltd v Lord Grade [1983] BCLC 244.
75 Davies, Worthington and Micheler, n16, 664.
76 Comp. Giles v Rhind [2003] 1 BCLC 1, followed in Perry v Day [2005] 2 BCLC 405.
77 A Reisberg, Derivative actions and corporate governance: theory and operation (OUP

2007) 277; Boyle, n21, 101–102.
78 Sealy and Worthington, n51, 635.
79 . . .that amount to conduct of the company’s affairs: P Davies, Introduction to company

law (OUP 2010) 233, 237 and 251; Kershaw, n15, 680; Joffe and Drake, n21, 148. See, for

ECFR 3/2013Stijn De Dier474

Brought to you by | KU Leuven Bibliotheek
Authenticated | 134.58.253.57

Download Date | 9/12/13 9:45 AM



The unfair prejudice petition used to provide a popular alternative to the
derivative action, as it required neither ‘wrongdoer control’ (at least not in
theory80) nor the impossibility of ratification81, and allowed courts to make
an order for relief as they thought fit82. Albeit an action for personal harm83,
s994 indeed overlaps with the derivative action, as some wrongs to the com-
pany, such as breach of directors’ duties, can also prejudice shareholders’
interests84. The overlap was welcomed by case law to ‘outflank the rule in
Foss’85. The benefits and wide terminology of s994 have remained after the
introduction of s260 CA 2006. In addition, shareholders petitioning for un-
fair prejudice need neither demand permission to continue the claim nor be
concerned with the reflective loss prohibition86. The result is that, as Kershaw
notes, it is possible for courts, ruling on s994, to provide a relief for the
personal harm of a shareholder that is ‘the functional equivalent of a success-
ful derivative claim‘, without being subject to similar conditions87. Courts
have indeed granted corporate relief for unfair prejudice in a number of
cases88.

This benevolence towards unfair prejudice petitions stands in sharp contrast
with the arguably restrictive attitude vis-à-vis derivative and (other) personal
actions. Some authors therefore argue to at least limit the remedial range to
relief for personal harm, for the sake of coherence89.

example, Re Canterbury Travel (London) Ltd, [2010] All ER (D) 133 (May), directed
against a proposed resolution of a board of directors.

80 While s994 can in theory be used in public companies with a dispersed shareholder
structure, in practice it will only prove relevant in order to protect non-controlling
shareholders in private companies: H-C Hirt, ‘In What Circumstances Should Breaches
of Directors’ Duties Give Rise to a Remedy under ss459—461 of the Companies Act
1985?’ (2003) 24 Company Lawyer 107 and Keay, n11, 41 as well as the comments made
in (the text to) n97 ff. Comp. n25 on rational apathy.

81 Reisberg, n77, 286–287.
82 Cf. s996(1) CA 2006.
83 Reisberg, n77, 282 and 298; Keay, n11, 54–55.
84 Kershaw, n15, 700; Reisberg, n77, 278; Armour, n4, 81; B Hannigan, ‘Drawing boun-

daries between derivative claims and unfairly prejudicial petitions’ (2009) Journal of
Business Law 606. See, for example, Re A Company [1986] BCLC 68 and, recently,
Franbar, n34.

85 Re Saul D Harrison & Sons plc [1995] 1 BCLC 14, 18 (Hoffmann LJ). See, for example,
Gamlestaden Fastigheter AB v Baltic Partners Ltd [2007] UKPC 26 (Privy Council).

86 Atlasview Ltd v Brightview Ltd [2004] 2 BCLC 191, 206–208. Otherwise, claimants
would be required to file a derivative action, the proceeds of which would flow to the
company and be recovered by the controlling shareholders.

87 Kershaw, n15, 700–701.
88 Kershaw, n15, 701, with reference to Bhullar v Bhullar [2003] EWCA Civ 424 and

Cutland v Clarke [2003] 2 BCLC 393.
89 Hirt, n80, 105 and 109; Kershaw, n15, 703; Davies, Worthington and Micheler, n16, 739.
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However, s994 CA 2006 suffers from a more limited scope, since an unfair
prejudice can only consist of a breach of the articles or an infringement of
‘legitimate expectations’90. These latter situations, ‘in which equitable con-
siderations make it unfair for those conducting the affairs of the company
to rely upon their strict legal powers’, have received a restrictive interpretation
in O’Neill v Phillips91, thereby correcting earlier case law92. They refer to the
removal of entitlements contrary to promises made, and are, in fact, reduced
to quasi-contractual arrangements93. In addition, notwithstanding the pos-
sibility of a derivative action in case of corporate harm, one must be harmed
in a personal way to benefit from the wider enforcement possibilities under
s994 CA 2006. Simple mismanagement or mere disagreement on the mana-
gerial soundness of a decision do not suffice94. Finally, s994 has only proven
to be relevant in privately held (‘quasi-partnership’) companies, where the
shareholder structure95 makes legitimate expectations more likely96. The
derivative action thus has a wider scope, justifying its more restrictive
use97.

There is some evidence that courts take the remedial duality into account when
considering granting permission to continue a derivative claim, at least when

90 O’Neill v Phillips [1999] 1 WLR 1092 (Hoffmann LJ). See also Re Saul D Harrison, n85,
14 (Neill LJ).

91 n90.
92 Re Saul D Harrison, n85 (Hoffmann LJ and Neill LJ); In re Macro Ipswich Ltd [1994] 2

BCLC 354; Re BSB Holdings Ltd (No. 2) [1996] 1 BCLC 155 (Arden J).
93 Thus, interests in the sense of s994 CA 2006 are, arguably, not much broader than rights.
94 Joffe and Drake, n21, 184–185; Kershaw, n15, 695, with reference to In re Macro Ipswich

Ltd, n92. It is unclear to what extent s174 CA 2006 changes anything in this regard.
95 S994 goes back to s210 CA 1948, which was designed, in case of oppression by the

majority, to strengthen non-controlling shareholders’ enforcement possibilities ‘primar-
ily but not exclusively in private companies’ (Law Commission, cp142, 57). This ration-
ale of s994 arguably fits with the personal character of the related claim. See Davies, n61,
93; Ebrahimi v Westbourne Galleries Ltd [1972] 2 All ER 492, 500 (Wilberforce L).

96 See O’Neill v Phillips, n90; Re A Company (1986) 2 BCC 99, 171; Re Blue Arrow plc
[1987] BCLC 585, 590; Armour, n4, 83; BR Cheffins, Company law: theory, structure
and operation (Clarendon 1997) 464; Davies, Worthington and Micheler, n16, 720 and
725–726; Hirt, n80, 102 and 107; Boyle, n21, 111–112; Joffe and Drake, n21, 159. In a
listed company, legitimate expectations would ‘in all probability prove a recipe for
chaos’: Re Astec (BSR) plc [1998] 2 BCLC 556, at 589 (Parker J).

97 With regard to majority shareholders, the difference seems rather small, as both a s994
petition and a derivative action will only be allowed to be brought by such shareholders
in exceptional cases (where their controlling power is not unequivocal). Comp. Re
Baltic Real Estate Ltd (No. 2) [1993] BCLC 503, 507 and Re Legal Costs Negotiators
Ltd [1999] 2 BCLC 171, 197, with Cinematic Finance Ltd v Ryder [2010] All ER (D) 283
(Oct). See also, Boyle, n21, 112; Joffe and Drake, n21, 146; Mujih, n37, 106.
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both actions were filed98. As regards the mere theoretical availability of a s994
petition, the still early case law points in different directions99.

c. Third parties

Limited enforcement possibilities. Third parties have very limited options to
challenge board decisions under UK company law. Derivative actions and
petitions for ‘unfair prejudice’ are reserved for shareholders only. As regards
derivative actions, it nevertheless is possible for a shareholder to bring a claim
for wrongs committed prior to his becoming a member100. However, at the
time of the filing of the claim, one must be a member of the company. Former
members cannot sue101.

By definition third parties cannot challenge infringements of the articles102.
And were the articles to confer a benefit on a third party, she would still not be
able to claim a personal right, as the Contracts (Rights of Third Parties) Act of
1999, which allows personal actions when benefits are conferred on third
parties, explicitly removes s33 CA 2006 from its scope of application103. Third
parties could personally enforce contracts with the company or with directors
or controlling shareholders, or statutory or fiduciary duties owed by them, but
such actions fall outside company law.

Furthermore, even for shareholders it is not straightforward to take action on
the basis of non-shareholder interests. As to personal rights enshrined in the
company’s articles, one line of authority states that a direct action is only

98 Franbar, n34, no. 53 (‘the availability (and indeed use) of both the s994 petition and the
shareholders’ action weigh in the balance against the grant of permission to continue the
derivative action’). Comp., however, Philips v Fryer [2012] EWHC 1611 (Ch) (Strauss
QC) (permission was given despite a pending s994 petition).

99 Comp. Iesini, n34, 533 (whilst not constituting an absolute bar, the availability of an
unfair prejudice petition would be an appropriate reason to deny permission to con-
tinue a derivative claim), Stainer v Lee [2011] 1 BCLC 537, 553 (Roth J) (attention was
drawn to the fact that the remedy sought by the claimant, however possible under s996,
would give rise to subsequent proceedings, as a result of which ‘the theoretical avail-
ability to the applicant of proceedings by way of an unfair prejudice petition [wa]s not a
reason to refuse permission’), Airey v Cordell [2006] EWHC 2728 (Ch) (Warren J), no.
9 and 89 and Kiani, n34, 437 (Proudman J).

100 S260(4) CA 2006. Similarly, under common law: Seaton v Grant [1867] LR 2 Ch App
459.

101 Reisberg, n9, 29.
102 Eley v Positive Government Security Life Assurance Co Ltd [1876] 1 Ex D 66.
103 S6(2) of that Act, referring to former s14 CA 1985; Sealy and Worthington, n51, 251–

252.
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available if such rights are not ‘outsider’ rights104. This means that members
can only deem personal those rights that are conferred on them qua member,
excluding other capacities. This view is contested in legal doctrine105 and not
consistently followed by case law106, leaving space for mitigation.

Concerning petitions for ‘unfair prejudice’, the courts have been more flexible.
Case law has indeed granted relief even where this benefited the shareholder in
another capacity107. Moreover, legitimate expectations that a shareholder has
in another capacity may, if disrespected, lead to an ‘unfair prejudice’ against
that shareholder’s interests qua member108.

Finally, the derivative action in its new form allows shareholders to enforce
stakeholder interests listed in s172(1) CA 2006109. While early experience
suggests that courts actively use the case management powers provided by
s263110, this was mainly due to the facts so that it remains to be seen how they
will eventually deal with activist claims111.

S172(1) and (3) CA 2006. Although s172(1) CA 2006 lists several third party
interests that directors must have regard to, such parties remain devoid of legal
standing to challenge board decisions on the basis thereof. This lack of enforce-
ment possibilities already existed before 2006 and has been particularly em-
phasised with respect to employees. S309 CA 1985, predecessor to s172(1)(b)
CA 2006, was criticised for explicitly denying employees the right to sue direc-
tors for not having regard to their interests112. Notwithstanding suggestions

104 The leading case is Hickman, n53.
105 Davies, Worthington and Micheler, n16, 72–73; Law Commission, cp142, no. 2.20;

Wedderburn, n60, 212–213; Kershaw, n15, 88–89, fn. 36 (referring to Beattie v E &
F Beattie Ltd [1938] Ch 708). Comp. GD Goldberg, ‘The enforcement of outsider-
rights under section 20(1) of the Companies Act 1948’ (1972) 35 MLR 363–364.

106 In particular concerning director rights: Salmon, n52; Pulbrook v Richmond Consoli-
dated Mining Co [1878] 9 Ch D 610; Imperial Hydropathic Hotel Co, Blackpool v
Hampson [1882] 23 Ch D 1.

107 Gamlestaden Fastigheter, n87, no. 37.
108 O’Neill v Phillips, n90; Re A Company [1986] BCLC 376, 378–379 (Hoffmann J).
109 n37. Comp. S Worthington, ‘Reforming Directors’ Duties’ (2001) 64 MLR 446: the

duty of s172(1) CA 2006 is somewhat narrower than s309 CA 1985, as directors are
required to have regard to other interests ‘only to the extent that this will promote the
success of the company for the benefit of its members’.

110 Consider Stimpson (n34, no. 37 and 45), in which Pelling J referred to stakeholder
(employee) interests to deny permission to continue a derivative action. This suggests
that claims based on harm inflicted to outsider interests will have little chance to be
upheld when the defendants provide evidence to the contrary.

111 See n30 and Gibbs, n43, 82.
112 W Njoya, Property in work. The employment relationship in the Anglo-American firm

(Ashgate 2007) 158; B Pettet, ‘Duties in respect of employees under the Companies Act
1980’ (1981) 34 CLP 201; C Villiers, ‘Section 309 of the Companies Act 1985: is it time
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made to improve employees’ enforcement opportunities113, they still lack direct
standing to challenge board decisions that disrespect their interests114. In fact,
this goes for all third parties115. Harsh as this might be, there is logic in this, as
shareholders equally do not derive a personal right from s172(1) which would
allow them to personally act against breaches thereof116.

An exception could be inferred from s172(3) CA 2006, which, among
others117, secures the common law duty118 to have regard primarily119 to cred-
itors’ interests at the onset120 of insolvency. Individual creditors are not, how-
ever, granted legal standing to challenge board decisions. The duty of directors
in this respect is still owed to the company121, albeit for the benefit of the

for a reappraisal?’ in H. Collins, P. Davies and R. Rideout (eds), Legal regulation of the
employment relation (Kluwer 2000) 596; A Keay, ‘Moving towards stakeholderism?
Constituency statutes, enlightened shareholder value and all that: Much ado about
little?’ (2011) 22 EBLR 34; Keay, n11, 45. The purpose of s309 was to allow directors
to defend themselves against shareholders for pursuing employees’ interests: Company
Law Review Steering Group, Modern company law for a competitive economy. The
strategic framework, February 1999, 41, no. 5.1.21 (http://www.bis.gov.uk/files/fil-
e23279.pdf).

113 Villiers, n112, 606 and 610.
114 Wynn-Evans, n30, 190–191.
115 Keay, n30, 27; Keay, n112, 33 ff.
116 Cf. Keay, n30, 13; Worthington, n109, 457.
117 Such as s214 Insolvency Act 1986: Explanatory Notes (s172 CA 2006) no. 331–332.
118 See Kinsela v Russell Kinsela Pty Ltd (in liq) (1986) 4 ACLC 215, an Australian case,

but referred to in West Mercia Safetywear Ltd v Dodd [1988] BCLC 250 and in Colin
Gwyer and Associates Ltd v London Wharf (Limehouse) Ltd [2003] 2 BCLC 153. The
House of Lords has also endorsed this duty in Winkworth v Edward Baron Develop-
ment Co Ltd [1986] 1 WLR 1512. See, generally, A. Keay, Company directors’ re-
sponsibilities to creditors (Routledge-Cavendish, 2007) 153 ff.; A Keay, ‘Formulating a
framework for directors’ duties to creditors: An entity maximisation approach’ (2005)
64 CLJ 614ff; DD Prentice, ‘Creditor’s Interests and Director’s Duties’ (1990) 10 OJLS
273 ff. The development of this case law is often linked to a statement of Mason J in
Walker v Wimborne (1976) 137 CLR 1: A Keay, Company directors’ responsibilities to
creditors (Routledge-Cavendish 2007) 156; A Keay, ‘A Theoretical analysis of the
directors’ duty to consider creditor interests’ (2004) 4 Journal of Company law Studies
309; L Sealy, ‘Director’s duties – an unnecessary gloss’ (1988) 47 CLJ 176; S Worthing-
ton, ‘Directors’ Duties, Creditors’ Rights and Shareholder Intention’ (1991) 18 Mel-
bourne University Law Review 134.

119 Cf. Kershaw, n15, 790: the duty of s172(1) does not fall away, but rather is made subject
to consideration of creditors’ interests. Contra: Keay, n30, 8.

120 Extended to situations where the company is approaching insolvency: West Mercia,
n118, 252–253; Colin Gwyer, n118; Re MDA Investment Management [2004] 1 BCLC
217, no. 70.

121 After Winkworth (n118), it was unclear whether the House of Lords supported a direct
duty towards creditors or not, due to Lord Templeman’s ambiguous statement that the
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creditors instead of the shareholders122. A mechanism similar to the derivative
action is unavailable for creditors, as this would be inconsistent with the pari
passu principle of insolvency law123. Only the liquidator can bring an action
for breach of this section124. The company, however, is still able to enforce this
duty, which is owed to her125. In theory a creditor who is also a shareholder of
the company could make use of the derivative action here.

2. Belgian company law

a. Liability claims

Derivative shareholder actions. Minority shareholders of Belgian companies
can file a derivative action, by which the company’s liability claim (actio
mandati; art262/408/527 and 263/408/528 Belgian Companies Code or
‘BCC’) against directors in case of erroneous management or breach of the
BCC or the articles, normally requiring a majority shareholder decision, can
be brought by a specified minority of shareholders126. Such liability claim is
brought against one or more directors individually, not against the board of
directors as a corporate organ127. It can thus not lead to a board decision being
suspended, changed or annulled, as such a decision is deemed a decision of the
company as a legal person128. If successful, corporate damage is compensated

‘duty is owed by the directors to the company and to the creditors of the company’.
Critical: Prentice, n118, 275–276; Sealy, n118, 176.

122 Re Pantone 485 Ltd [2002] 1 BCLC 266 (Reid QC: in this respect, creditors are the
‘human equivalent of the company’). Keay, n118, 310–311; Keay, n118, 617–618; Pren-
tice, n118, 275.

123 Prentice, n118, 276; DD Prentice, ‘Directors, Creditors and Shareholders’ in
E. McKendrick (ed), Commercial aspects of trusts and fiduciary obligations (Clarendon
1992) 75; Keay, n118, 255–257.

124 Kraakman et al., n4, 136; P Davies, ‘Directors’ creditor-regarding duties in respect of
trading decisions taken in the vicinity of insolvency’ (2006) 7 EBOR 316.

125 Keay, n118, 617–618.
126 See, generally, K Geens and C Clottens, ‘Belgian monograph on Corporations and

Partnerships’ in International Encyclopaedia of Laws. Corporations and Partnerships
(Kluwer 2012) 145–147; E Wymeersch, G Jakhian and B Caeymaex, ‘Belgium – Rights
of minority shareholders’ in E. Perakis, Rights of minority shareholders (Bruylant
2004) 200 ff.

127 M Vandenbogaerde, Aansprakelijkheid van vennootschapsbestuurders (Intersentia
2009) 80; A Bertrand and A Coibion, ‘Shareholder Suits against the Directors of a
Company, against other Shareholders and against the Company itself under Belgian
Law’ (2009) 6 ECFR 280.

128 Bertrand and Coibion, n127, 273; J Delvoie, Orgaantheorie in rechtspersonen van
privaatrecht (Intersentia 2010) 50–51.
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by the directors involved in the litigation, either by paying damages, or by
performing a specific task. The minority required to bring a derivative action is
specified through thresholds (NV/SA: art 562 BCC; BVBA/SPRL: art 290
BCC and CVBA/SCRL: art 416 BCC).

Personal actions of shareholders and third parties. Directors are personally,
yet jointly liable to third parties in general for violations of the company’s
articles as well as provisions of the BCC (art 528/263/408 BCC). Shareholders
may also make use of this provision, but only for strictly personal (as opposed
to derivative) damage129. Remedies are again restricted to compensation (in
cash or in kind).

b. Direct challenge of board decisions

Annulment/suspension of corporate decisions. As a liability claim does not
allow shareholders or third parties to challenge board decisions in the way
defined earlier, it will not be considered further. Belgian company law, how-
ever, also provides interested parties with a possibility to directly challenge
corporate decisions in order to have them suspended (injunction130) or de-
clared null and void. This direct and formal131 action is stated in art 64 and
is further developed in art 178–180 and 198 BCC132. While their wording is
limited to general meeting decisions133, they are applied to board decisions
as well, following an analogy construed by case law134 and generally ap-
proved by legal doctrine135. In fact, the provisions are rooted in an earlier

129 Cass. 23-Feb–2012, TRV 2012, 319, note Vananroye.
130 H De Wulf, ‘Aandeelhoudersvorderingen met het oog op schadevergoeding’, in 10 jaar

wetboek vennootschappen in werking: hedendaagse problemen (Kluwer 2011) 476.
131 Only a (commercial) court order can suspend or annul corporate decisions: art 178

BCC.
132 Generally: Geens and Clottens, n126, 122 ff.; Wymeersch, Jakhian and Caeymaex,

n126, 203 ff.
133 This is due to the fact that art 190bis of the Coordinated Law on Commercial Com-

panies (predecessor to the current annulment regime) was meant to implement the
sections of the Third and Sixth Company Law Directive on annulment of general
meeting decisions approving a (de)merger: Parliamentary documents accompanying
the Law of 29 June 1993 (Parl.Doc. Chamber 1989–1990, no. 1214/1), 32–33 (available
at www.lachambre.be). Moreover, art 190bis was based to a very large extent on a major
reform proposal (1979–80, no. 387/1), which – while never executed as such – also only
codified the annulment and suspension actions for general meeting decisions.

134 Comm. (réf.) Brussels 16-Aug-2000, TRV 2000, 384; Comm. Dendermonde 10-Sep-
2009, TRV 2010, 583, note; Brussels 12-Dec-2008, TRV 2009, 67, no. 75; Comm. Liège
17-Oct-2003, RDC 2005, 429, no. 3.3.1.

135 K Geens and M Wyckaert, De vennootschap – algemeen deel (Kluwer 2011) 598 and
references in fn. 2272; Bertrand and Coibion, n127, 298.
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common approach towards annulment/suspension of all company deci-
sions136. Courts have continued to apply this common approach to board
decisions, willingly drawing inspiration from the regime related to general
meeting decisions. The terminology of the mentioned sections is flexible
enough to cover both formal and substantial irregularities for board deci-
sions as well137.

In line with the organ theory, this direct challenge of board decisions is di-
rected against the company itself (art 179 § 1 BCC). When serious reasons
apply and a prima facie case for annulment exists138, plaintiffs can ask for
the suspension of the execution of board decisions in a fast-track (summary)
proceeding (art 179 § 1 BCC).

Persons entitled to claim annulment/suspension. A potentially broad cat-
egory of persons is entitled to file for annulment/suspension. Art. 178 BCC
indeed provides any interested party (‘tout intéressé’) with such right, which is
also applied to board decisions139. This requirement is relatively140 undisputed
in Belgian company law, as it is understood to repeat one of the admissibility
conditions for civil proceedings (art 17–18 Civil Procedure Code or ‘CPC’;
‘sans intérêt, pas d’action’)141. According to these provisions, any person bring-

136 See Parl.Doc. Chamber 1989–1990, no. 1214/1), 33. For an overview of the common
approach, see K Byttebier and A François, ‘De nietigheidsregeling inzake besluiten van
de algemene vergadering van aandeelhouders revisited’ (2000) V&F 151; M Coipel,
Dispositions communes à toutes les formes de sociétés commerciales, I (Larcier 1982)
197; J Ronse, Preadvies over nietigheid van besluiten van organen van de naamloze
vennootschap (Tjeenk Willink 1966); Y. Schoentjes-Merchiers, ‘La nullité des décisions
d’organes de sociétés et en particulier la nullité pour violation d’un principe général de
droit’ (1973) RCJB 269.

137 Some of the wording even seems to better suit board decisions than general meeting
decisions. Art. 64, 3� BCC speaks of abuse of power, which is understood to equally
capture situations wherein a majority or minority abuses its voting rights, as share-
holders (in Belgium) do not owe duties to the company: Geens and Wyckaert, n135,
602–603.

138 Bertrand and Coibion, n127, 300 and 302.
139 Comm. Antwerp 8-Jan-2010, TRV 2010, 571.
140 So far, only Dieux ( ‘Shareholdership v. stakeholdership. What else?’ in IBJ (ed),

Corporate Governance: keurslijf of sleutel tot succes? (Bruylant/Kluwer 2010) 132–
133; ‘Droits, pouvoirs et responsabilités des actionnaires et des autres ‘parties pre-
nantes’’ in X. Dieux and D. Willermain (eds), Droit des societies (Bruylant 2012) 41)
has argued, mainly for sake of coherence, to restrict standing rules to shareholders who
are allowed to bring a derivative action under Belgian company law.

141 Byttebier and François, n136, 196–197; J Malherbe et al., Droit des sociétés: précis
(Bruylant 2011) 785; F De Bauw, Les assemblées générales dans les sociétés anonymes
(Bruylant 1996) 332; B Tilleman, De geldigheid van besluiten van de algemene verga-
dering (Biblo 1994) 106; F Hellemans, De algemene vergadering (Biblo 2001) 324; D
Willermain, ‘L’annulation et la suspension des décisions des organes des sociétés’ in
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ing a claim before a civil court has to show a (personal) actual, legitimate and
immediate interest, meaning that there is some advantage to be gained from
demanding that a certain cause of harm be removed142.

Concerning the subsequent question when such an interest is present with
respect to art 178 BCC, the majority of legal doctrine adds a further qualifi-
cation by applying the civil law summa divisio between relative (‘nullité rel-
ative’) and absolute (‘nullité absolue’) grounds for annulment. While the latter
sort aims at safeguarding public order (i.e. the moral grounds on which society
is built), the former only protects private interests. A claim related to a relative
nullity can only be invoked by persons that can assert an interest that falls
within the category of private interests protected by that relative nullity; rules
that protect public order can be called upon by anyone143. The application of
this distinction to challenging board decisions would mean that, in the case of a
relative nullity, regard must be had to whether the rule that is called upon to
support the claim for annulment(/suspension144) protects the (private) inter-
ests of the applicant145. However, some authors have advocated that the wide
terminology of art 178 BCC suggests that one is not obliged to resort to the
civil law distinction between absolute and relative nullities; the requirement of
art 17–18 CPC would suffice146.

Case law has not yet resolved this difference in interpretation. The broad
wording of art 178 BCC leaves considerable room to allow actions on a
case-by-case basis. Its requirement is sometimes considered to be extremely
pliable147, while on other occasions courts have followed a rather restrictive

A. Puttemans (ed), Actualités en droit des sociétés (Bruylant 2006) 95; Geens and
Wyckaert, n135, 610; Geens and Clottens, n126, 125.

142 C De Boe, ‘Le défaut d’intérêt né et actuel’ (2006) 66 Ann.Dr. Louvain 97.
143 C Renard and E Vieujean, ‘Nullité, inexistence et annulabilité en droit civil belge’

(1962) Ann.fac.dr. Liège 268–269.
144 Comm. (réf.) Louvain 4-Nov-2003, TRV 2005, 180, note; Comm. (réf.) Mons 14-Jul-

2000, TRV 2000, 389, note Tas; Willermain, n141, 95.
145 Byttebier and François, n136, 197; O Caprasse and R Aydogdu, Les conflits entre

actionnaires. Prévention et résolution (Larcier 2010) 219; De Bauw, n141, 333; Tille-
man, n141, 113; Willermain, n141, 94–95; Geens and Wyckaert, n135, 609; Hellemans,
n141, 324.

146 V Simonart, ‘L’ordre public et le droit des sociétés’ (1994) RDC 106–107; T Tilquin, ‘La
société privée et la société faisant ou ayant fait publiquement appel à l’épargne. Evo-
lutions récentes’ (1993) RDC 116; T Tilquin and V Simonart, Traité des sociétés
(Kluwer 1996–2005) 838 and 840. Comp. Hellemans’ (n141, 319) middle way: the civil
law summa divisio must be taken into account not while discussing the admissibility
but at the stage of judging whether the action is well-founded. This was followed by
Comm. Dendermonde 10-Sep-2009, n134, no. 4.3.7.

147 See, for example, Comm. (réf.) Mons 14-Jul-2000, n144, explicitly following Tilquin
and Simonart (n146).
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path148. Moreover, the civil law summa divisio is not always explicitly referred
to. With regard to board decisions, the following overview can be given.

Shareholders. As for (minority149) shareholders, courts are quite accommo-
dating with respect to the admissibility of claims. When disputed, the civil law
summa divisio is seldom used to test their interest in deploying a procedure for
annulment/suspension of board decisions. Generally, shareholders will not
have to put much effort into showing that the requested measure aims to avoid
harm caused by a decision150. Moreover, the mere fact that they hold shares
often seems sufficient for them to be allowed to continue the claim151, pro-
vided that shareholder rights have been infringed152. They may, however, be
denied standing when they have acquitted the directors on several general
meetings153.

No distinction is made whether these shareholder rights are personal or de-
rived from the relationship between a company and its directors. Shareholders
can indeed use art 178 to enforce a breach of duty by the board of directors.
Finally, the terminology would allow shareholders to enforce stakeholder
interests, as long as the claim does not constitute an actio popularis.

Third parties. There have been very few (reported) cases of third parties
attempting to challenge board decisions pursuant to art 178 BCC. From case
law involving general meeting decisions, it can be inferred that third parties are
rarely allowed to do so, and certainly not when they invoke mere formal
irregularities in the decision-making process154. In a way, the civil law summa
divisio is applied, as formal rules seldom envisage third party interests. When

148 See, for example, Comm. (réf.) Louvain 4-Nov-2003, n144; Comm. Brussels 8-Feb-
2002, RDC 2005, 425, note Desmet. These cases are considered in more detail in K
Geens, M Wyckaert, C Clottens, F. Parrein, S De Dier and S Cools ‘Overzicht van
rechtspraak – vennootschappen (1999–2010)‘, (2012) 1 TPR 353–356.

149 Although exceptional, a majority shareholder can also have an interest in challenging a
board decision that is liable to pushing him aside: Brussels 20-Dec-1995, TRV 1996, 54.

150 See Comm. (réf.) Brussels 18-Nov-2008, TRV 2008, 699; Comm. (réf.) Brussels 18-
Nov-2008, TRV 2008, 688; Brussels 12-Dec-2008, n134, no. 57; Comm. Antwerp 8-
Jan-2010, n139; Brussels 20-Dec-1995, n149; Comm. Brussels 25-Sep-1987, RPS 1988,
165.

151 Brussels 4-May-2000, RPS 2001, 84, no. 7 (‘en cette seule qualité, il a un intérêt direct et
personnel, né et actuel [. . .] à contester en justice, par voie de suspension ou d’annulation,
les décisions prises par les organes de la société en violation de la loi ou des statuts’).
Similarly: Comm. (réf.) Brussels 7-Sep-2000, TRV 2000, 375; Comm. (réf.) Antwerp
10-Sep-1997, V&F 1997, 322; Comm. Brussels 27-Apr-1978, RPS 1978, 276.

152 Brussels 30-Jun-2010, Jur.Falc. 2010–11, no. 8; Comm. Brussels 8-Dec-2009, TRV
2010, 58, no. 7.

153 Comm. (réf.) Liège 3-May-1996, JLMB 1996, 809. Comp. art 178, al2 BCC.
154 Cass. 5-Jul-1878, Pas. 1878, I, 300.

ECFR 3/2013Stijn De Dier484

Brought to you by | KU Leuven Bibliotheek
Authenticated | 134.58.253.57

Download Date | 9/12/13 9:45 AM



deciding on issues sensitive to creditors, such as security, dissolution or liqui-
dation, company law rules might change to protecting creditors, instead of or
together with shareholders. In such cases, courts have granted creditors the
right to pursue their claim to annul or suspend a general meeting decision155.
Finally, third parties are allowed to bring an action under art 178 BCC when
they claim a breach of public order.

This traditional reluctance towards third party actions has been confirmed, as
regards board decisions, in the Continental Benelux-case156. Several employees
applied for annulment of the board decision to close down their unit, both for
formal (board composition and operation) and substantive (decision in excess
of powers and contrary to the company’s interest) reasons. After having
clearly stated that the civil law summa divisio should be applied in this context,
the tribunal declared their action inadmissible. On the one hand, it ruled so as
the invoked rules on board formalities were not designed to protect third party
interests. On the other, it also asserted that even a broad conception of the
company’s interest would not confer upon third parties a right to bring an
action to that end157. This reasoning not only breathes reluctance in allowing
employees to continue their claim. The whole judgement also seems perme-
ated with an uncooperative attitude towards third parties in general, as it
develops its arguments in relation to third parties generally instead of employ-
ees. While still the only (reported) example explicitly considering the admis-
sibility of third party actions under art 178 BCC directed against board deci-
sions, this case leans against the strong reluctance in respect of general meeting
decisions. Third parties must at least carefully demonstrate their interest in
light of the summa divisio158.

Finally, Belgian civil law traditionally provides creditors with the possibility
of bringing an indirect action (art 1166 Code Civil (‘CC’); ‘action oblique’),
thereby exercising the rights of their debtor in case the latter fails to do so.
Creditors might thus indirectly ask for annulment/suspension159, but no such
claims have been reported so far as regards board decisions.

Law in action. As for annulment/suspension demands by shareholders and/or
third parties, a search of Belgian case law published since 2000 reveals that such
claims are remarkably underused with respect to board decisions (see Table B).
While these results cannot be dealt with in absolute terms, since only a(n

155 Comm. (réf.) Mons 14-Jul-2000, n144; Comm. Ghent 19-Jun-2008, TRV 2010, 174,
note Clottens; Comm. Antwerp 16-Sep-2011, TRV 2013, note Marien.

156 Comm. Liège 17-Oct-2003, n134.
157 Comp. X Dieux, Le respect dû aux anticipations légitimes d’autrui (Bruylant 1995)

229–230; Tilquin, n146, 92. Contra: Malherbe, n141, 785.
158 Similarly: Geens et al., n148, 261.
159 Tilleman, n141, 119.
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increasing) part of Belgian case law is being published, it is submitted that,
when placed next to the considerably larger amount of annulment/suspension
cases involving general meeting decisions (published during the same peri-
od)160, one can still conclude that board decisions are seldom challenged by
shareholders or third parties. This underproduction is all the more surprising
as Belgian case law easily accepts shareholders’ standing to bring an art 178
claim.

It would be both naïve and circular to think that the little amount of case law is
proof of the deterrence stemming from the threat of art 178 actions alone.
More plausible explanations are the costs claimants have to spend on the
procedure, related to the chance of a successful outcome. The latter is indeed
quite small (see Table B). This judicial reluctance to grant annulment/suspen-
sion might be due to uncertainty as to the applicable rules or the drastic
impact, in particular of annulment, on legal certainty. Therefore, remedy is
often impossible, since the rights of third parties acting in good faith demand
protection. Finally, efficient use of art 178 actions presumes that potential
claimants are well-informed. This is mostly not the case, as board decisions
are often taken without non-directors (or minority shareholders) being aware
of their content or existence.

Table B – List of Belgian law annulment/suspension claims with respect to board decisions
Case Source Claimant161 Requested remedy

– success
1. Comm. (réf.) Louvain 11-Oct-2001 SH Suspension NO
2. Comm. Antwerp 8-Jan-2010 TRV 2010, 571 SH Annulment YES

Comm. Antwerp 16-Sep-2011 TRV 2012, 655 SH/TP Annulment YES
3. Comm. Dendermonde 10-Sep-2009 TRV 2010, 589 TP Annulment NO
4. Antwerp 2-Mar-2006 TRV 2007, 192 SH Annulment NO
5. Comm. (réf.) Brussels 16-Aug-2000 TRV 2000, 384 director Suspension YES
6. Gent 29-Sep-2008 TGR 2009, 24 SH (-director) Annulment NO
7. Brussels 4-May-2000 RPS 2001, 84 SH Suspension NO
8. Brussels 30-Jun-2010 Jur.Falc.

2010-11, 209
SH (-director) Suspension YES

9. Comm. (réf.) Brussels 28-Jul-2004 TRV 2005, 40 TP Suspension NO
10. Comm. (réf.) Brussels 7-Sep-2000 TRV 2000, 375 SH Suspension NO
11. Comm. (réf.) Liège 17-Oct-2003 TBH 2005,

429
TP Annulment NO

Trib. Trav. Liège 26-May-2005 JTT 2005, 345 TP Annulment YES
Trav. Liège 25-Jun-2007 JTT 2007, 365 TP Annulment NO
Cass. 26-Jan-2009 RW 2009-10,

836
TP (legality)

160 Geens et al., n148, 350 ff.
161 Shareholder (SH) or third party (TP).
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12. Comm. (réf.) Brussels 18-Nov-2008 TRV 2008, 699 SH Suspension NO
Comm. (réf.) Brussels 18-Nov-2008 TRV 2008, 688 SH Suspension NO
Brussels 12-Dec-2008 TRV 2009, 67 SH Suspension YES
Cass. 19-Feb-2010 TRV 2010, 277 SH (legality)
Comm. Brussels 8-Dec-2009 TRV 2010, 58 SH Annulment

(pending)

Conflict of interest. When a director of a public (art 523 BCC) or a private
limited company (art 259 BCC, when having a board of directors) has a
proprietary conflict of interest as regards a decision the board is about to
take, certain formal requirements have to be fulfilled. When these are not
met, the company can ask for the annulment of the related decision, but only
if it is able to demonstrate that the person(s) dealing with the company was
(were) or should have been aware of the conflict (art 259/523 § 2 BCC). A
similar action can be brought by the company in case of non-respect of the
procedures set out for board decisions implementing certain intra-group
transactions in public limited companies (art 524 § 6 BCC). When these
sections apply, minority shareholders and third parties thus have no standing
to challenge the conflicted board decision162. This severely restrains their
enforcement possibilities and has been criticised for that reason163. Recent
case law, however, has tentatively suggested that the general possibility for
annulment/suspension of art 178 BCC would still be open, even in case of a
conflict of interest164.

3. French company law

As regards this article’s scope, French company law is very similar in structure
to Belgian company law, so that the following summary can be more brief.

a. Liability claims

For a starter, minority shareholders can also sue derivatively on behalf of the
company. However, no thresholds apply. The value of a shareholder’s interest
thus is irrelevant (art L223-22/225-25 French Commercial Code (‘FCC’) and

162 Comm. Brussels 31-Jan-1997, TRV 1997, 159; F Parrein, ‘De belangenconflictproce-
dure: de toepassing op de managementvennootschap en de nietigheidssanctie kritisch
bekeken’ (2010) TRV 558; Willermain, n141, 96.

163 P Ernst, Belangenconflicten in naamloze vennootschappen (Intersentia 1997) 564-565.
164 Kh. Dendermonde 27-Sep-2012, unreported.
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1850 CC)165. Subsequently, both shareholders and third parties can sue person-
ally, but only for personal harm. All liability claims are brought against direc-
tors individually, and can only lead to pecuniary damages or specific perform-
ance (by the envisaged directors) being awarded.

b. Direct challenge of board decisions

Annulment claim. For purposes of affecting board decisions’ substance,
French company law offers the possibility to bring an annulment claim. The
difference with Belgian law is that this statutory possibility is not in words
limited to general meeting decisions. Art L235-1, al2 FCC indeed makes no
distinction between general meeting and board decisions. Decisions of all
corporate organs can be annulled by bringing a claim against the company.

An annulment claim can, however, only be brought for reason of infringing
imperative legal rules (art L235-1, al2 FCC). As a consequence, rules that are
only laid down in internal company regulations (including the articles of
association) cannot buttress such claims166. This seemingly rigid rule still
leaves ample scope for annulment. Have, for instance, been accepted as
grounds for annulment: failing to summon167 or properly inform all directors
for a meeting, failing to reach a legal quorum168, deciding in excess of
powers169, committing fraud170 and failing to properly assess the company’s
interest171.

Persons entitled to bring the claim. French company law does not clearly
delineate the category of persons entitled to challenge (board) decisions by
demanding their annulment. Only in one particular case – where the cause of
annulment relates to a shareholder’s incapacity or defective consent – the law
allows every interested person to introduce an annulment claim against a
(board) decision (‘toute personne y ayant intérêt’; art L235-6 FCC). This
legislative opacity has led to doctrinal disagreement, which is in structure
similar to the related Belgian discussion.

165 M Germain and V Magnier, Les sociétés commerciales (LGDJ 2011) 577ff; B Grelon,
‘Shareholders’ Lawsuits against the Management of a Company and its Shareholders
under French Law’ (2009) 6 ECFR 212.

166 Cass. fr. com. 18-May-2010, D. 2010. 1345, note Lienhard, Rev. sociétés 2010. 374, note
Le Cannu; F Marmoz, Le refus de sanctionner par la nullité la délibération d’un organe
social adoptée en violation d’une disposition statutaire’ (2010) Recueil Dalloz 2405.

167 Cass. com. 16-Jun-1959, Bull. Cass. 1959, 3, nr. 268.
168 Germain and Magnier, n165, 500.
169 Cass. com. 19-Jan-1959, JCP 1959.2. 10966, note Bastian.
170 Versailles 29-Jun-2000, Bull. Joly 2000, 1149, note Le Cannu.
171 Cass. com. 24-Feb-1975, Bull. Cass. 1975, 4, nr. 58.
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Traditionally, French legal doctrine and case law have linked the possibility of
bringing an annulment claim under art L-235-1, al2 FCC to the civil law
summa divisio between relative and absolute grounds for annulment172. This
means that, when the (board) decision conceals an infringement to public
order, any person satisfying the thresholds of general procedural law can ask
for annulment173. This is different from when the cause for annulment aims to
protect a specific person or category of persons (e.g. formal requirements). If
the claimant does not fall within that category, his annulment claim is declared
inadmissible, irrespective of his being interested in the claim’s outcome174.

A minority of authors, however, argues that the summa divisio is too rigid and
needs to be abandoned: the general procedural requirement of art 31 New
Civil Procedure Code suffices, even when a relative ground for annulment
is at play. According to these authors the claimant must only show a legitimate
interest175. They seek support in art L235-6 FCC, mentioned earlier, and in the
renowned LVMH-case. In that case it was stated that the quality of being a
(minority) shareholder does not necessarily mean that the claimant must be
allowed to proceed. This has been read to implicitly suggest that regard must
be had to whether the claimant has a legitimate interest, irrespective of his
quality176.

Case law has not yet resolved this difference in interpretation. And the absence
of a company law rule (equivalent to art 178 BCC) leaves room for more doubt
than currently exists in the Belgian regime.

Shareholders. Regardless of a definitive answer to the aforementioned dis-
cussion, it is probably fair to say that it is more difficult to bring an admissible
annulment claim than it is under Belgian company law. On the one hand, even
when a relative ground for annulment is at stake, the legitimacy of the share-

172 Cass. Com. 17-Dec-2002, Bull. Joly 2003, 307, note Le Cannu; Cass. Com. 17-Jan-
1789, Bull. Civ. IV, 18, Bull. Joly 1989, 247, note Le Cannu; Paris 22-Sep-1993, not
reported, but cited by B Diallo, La nullité des décisions collectives dans les sociétés
commerciales (PhD thesis 1998) 482; PG Gourlay, Le conseil d’administration de la
société anonyme: organisation et fonctionnement (Sirey 1971) 224.

173 Cass. Com. 1-Dec-1975, Bull. IV, 238; Cass. Com. 22-Jun-1976, D. 1977, 619, note
Diener; C Hannoun, ‘L’action en nullité et le droit des sociétés’ (1993) RTD Com
231 ff.

174 M Cozian, A Viandier and F Deboissy, Droit des sociétés (LexisNexis 2011) 246;
Germain and Magnier, n165, 417; P Didier and P Didier, Droit commercial. T. 2: Les
sociétés commerciales (Economica 2011) 329.

175 Diallo, n172, 483 and 514-519. At least for shareholders: M Germain, ‘De quelques
limites à la nullité des décisions sociales prévue par l’article 360 de la loi de 1966’ (1992)
Bulletin Joly Sociétés 491 ff. Comp. Grelon, n165, 211.

176 Cass. Com. 15-Jul-1992, Rev. Sociétés 1992, 757, note Le Cannu; Paris 26-Apr-1990,
Rev. sociétés 1990, 425, note Le Cannu, Bull. Joly 1990, 537, note Jeantin.
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holder’s interest to file a claim is not presumed automatically. This is clear from
the LVMH-case. On the other, the requirement of a legitimate interest – which
has to be applied in case of absolute grounds for annulment (majority inter-
pretation) c.q. in all cases (minority interpretation) – is interpreted more
strictly. It is not sufficient, as it is under Belgian law, to demonstrate that the
outcome of the annulment claim is in some way advantageous. It is required
that either the decision being challenged cause harm to the legal position of the
claimant or that there be a clear link between the defective (board) decision and
the legal situation of the claimant177.

Third parties. Though case law is lacking for third parties, the restrictiveness
of the interpretation of the legitimate interest requirement means that it is
unlikely that third parties will be given more scope for taking action against
board decisions than they receive under Belgian law178. The indirect action of
art 1166 CC, however, is equally available for creditors of shareholders or
directors of French companies. They can exercise the rights of their debtor
in case she fails to do so179.

Conflict of interest. In contrast to Belgian law, there is no specific limitation
of standing in case of conflict of interest180.

Meeting minutes. Finally, art L-235-14 FCC requires the president of board
meetings to draw up formal minutes (‘procès-verbaux’), in the absence of
which the decisions can be annulled at the request of each director. This very
formal rule is thus only open for challenge by board members. Application of
the summa divisio, however, would not lead to a different outcome.

4. Dutch company law

The Netherlands are one of the few jurisdictions that have no (statutory or
judicial) derivative action in place. Individual shareholders can only hold
directors liable for personal harm flowing from the breach of a duty of care
owed to that specific shareholder(s)181 – there is no other possibility to sue for
derivative harm182. Liability claims, again, only provide compensatory dam-
ages.

177 Hannoun, n173, 234.
178 Comp. Germain, n175, 491ff; Gourlay, n172, 225.
179 Diallo, n172, 507; Gourlay, n172, 225; A Neuburger, De l’abus de pouvoir dans les

sociétés anonymes (Sirey 1936) 66.
180 Grelon, n165, 210-211.
181 HR 16-Feb-2007, NJ 2007, 256.
182 Trib. Leeuwarden 29-Jun-2011, LJN: BR1688.
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Opposed to the absence of a derivate claim stand various private formal en-
forcement mechanisms that allow board decisions’ substance to be challenged.
Dutch company law offers no less than three distinct options to directly
challenge board decisions: annulment claims through art 2:14-15 New Dutch
Civil Code (‘NDCC’); annulment and/or suspension of board decisions
through an inquiry proceeding; and an option to oppose certain board deci-
sions embedded in the regulation on companies’ works council.

a) Annulment claims through art 2:14-15 NDCC.

Dutch company law contains a general regime for avoiding corporate deci-
sions, including board decisions. This regime is enacted in art 2:14-15 NDCC
and makes a distinction, in contrast to Belgian and French law, between void-
ness (‘nietigheid’) and voidability (‘vernietigbaarheid’). The outcome of both
techniques is similar: the (board) decision is null and void. Yet the distinction
has consequences for the determination of standing as they do not equally
require formal judicial intervention.

Voidness: de iure effect. A board decision is void when it contradicts (cor-
porate183) statute or the articles of association (art 2:14 NDCC). The result-
ing voidness is effected de iure: it is not necessary for a court to pronounce
this voidness. However, in practice, one will often request a judicial decla-
ration that a decision is indeed void. Such a declaration can be requested by
every person, as long as the general judicial requirement is fulfilled: the
claimant must have a sufficient interest (art 3:303NDCC). This means that
the outcome of the judicial procedure must make a difference for the claim-
ant184.

Voidability: persons entitled to bring the claim. According to art 2:15
NDCC, a board decision is voidable in case it contradicts the rules on deci-
sion-making to be found both in statute and in the articles of association, the
company’s internal regulations and the general principle of reasonableness and
fairness enshrined in art 2:8 NDCC. Voidability in this regard means that the
related board decision has to be annulled judicially. To this end, an annulment
claim must be brought before a judge. Art. 2:15, al3 NDCC further demands
that such action be brought by a person showing a reasonable interest that the
infringed rule be complied with.

183 JB Huizink, ‘Enkele aspecten van ongeldigheid van rechtshandelingen in het vennoot-
schaps- en ondernemingsrecht’, in Bekrachtiging en aanverwante rechtsfiguren (Sdu
2003) 191–193.

184 VCA Lindijer, De goede procesorde (Kluwer 2006) 100.
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In spite of confusion in the past185, both requirements of art 3:303 and 2:15, al 3
are now deemed to be distinct. They both need to be complied with. Given
that the requirement of art 3:303 is considerably broader (the outcome of the
judicial procedure must make a difference for the claimant), this implies that
an annulment claim will be admitted if the claimant shows a reasonable inter-
est in the board’s decision(-making) complying with the obligation that he
claims to be infringed186.

Shareholders: no inner circle. As regards the requirement of a reasonable
interest, authors have at times defended that certain persons (the company’s
shareholders, directors and auditors) were presumed to have a reasonable
interest in bringing an annulment claim. Persons who fell outside this inner
circle needed to convince the court that their interest in claiming for annul-
ment of (board) decisions was in fact reasonable187. Nowadays, however, there
is agreement that every person, whatever his quality or relationship with the
company, needs to show a reasonable interest in line with art 2:15, al3
NDCC188. The claimant succeeds in showing such an interest if the infringe-
ment caused by the (board) decision leads to harm or the threat of harm189.
This requirement is checked on a case by case basis. On the basis of existing
case law, it is not possible to narrow the requirement of art 2:15, al3 further
down than that the claimant must prove that the annulment can remove a
cause of harm, which is more specific than having to show that the judicial
procedure makes a difference, but is still riddled with opacity. Case law has at
times suggested that if the annulment action will not lead to the result envis-
aged by the claimant (because, for instance, the board decision was already
validly executed), the claim will be dismissed190. Moreover, the assertion that
the claimant is a shareholder is not sufficient, and will thus not automatically
lead to the claim being admitted191.

185 See, eg, HR 19-May-1989, NJ 1989, 652; HR 28-Feb-1992, NJ 1992, 458, note Ma; HR
31-May-1996, NJ 1996, 964, note Ma.

186 Comp. Ma, note under HR 31-May-1996, (1996) NJ 964; C Asser and JMM Maeijer,
Vertegenwoordiging en rechtspersoon. 2: De rechtspersoon (Tjeenk Willink 1997) 147.

187 CW De Monchy and LTimmerman, De nieuwe algemene bepalingen van boek 2 BW.
Preadvies van de Vereeniging Handelsrecht (Tjeenk Willink 1991) 88–89.

188 AJM Klein Wassink, Toetsing van besluiten in het rechtspersonenrecht (Kluwer 2012)
74 and 87; Asser and Maeijer, n186, 146–147; CJ Van Zeben, WHM Reehuis and EE
Slob, E.E., Parlementaire geschiedenis van het Nieuwe burgerlijk wetboek. Invoering
boeken 3, 5 en 6: aanpassing burgerlijk wetboek (Kluwer 1991) 173.

189 Asser and Maeijer, n186, 147; EJJ Van der Heijden and WCLVan der Grinten, Hand-
boek voor de naamloze en de besloten vennootschap (Tjeenk Willink 1992) 397–398.

190 HR 19-May-1989, NJ 1989, 652; HR 28-Feb-1992, NJ 1992, 458, note Ma.
191 HR 31-May-1996, NJ 1996, 964, note Ma.
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Third parties. It is possible for third parties to have a reasonable interest in the
annulment of a (board) decision, although this is less likely to be the case192. As
for employees in particular, courts sometimes seem quite lenient to acknowl-
edge their reasonable interest193. The same goes for the works council, insofar
employees’ interests are infringed194. However, once again judges will have
regard to the infringement which is brought to the fore. For instance, it is
unlikely that a third party will have standing to challenge a board decision
infringing formal requirements195 or the general principle of reasonableness
and fairness (which only affects those persons who are involved in the internal
organisation of the company)196. Finally, there is no indirect action equivalent
to art 1166 CC available for creditors in Dutch law197.

b. Inquiry proceeding

While the general Dutch regime as regards annulment claims is rather similar
to its Belgian and French counterparts, the scope for direct challenge of
(board) decisions is enlarged by allowing so-called inquiry proceedings (‘en-
quêteverzoek’; art 2:344-359 NDCC).

Two-stage procedure. An inquiry proceeding is brought before the Enterprise
Chamber – a division of the Amsterdam Court of Appeal – and runs in two
stages. First, the claimant requests that an investigation be conducted in the
way the company’s affairs are managed. The Enterprise Chamber will com-
mand such an investigation – to be performed by an external expert, the costs
of which are due by the company198 – when serious reasons cast doubts over
the internal affairs of the company (art 2:350, al1 NDCC). If, at the end of the
inquiry, such doubts seem legitimate, this may lead to the commencement of a
second stage, if the same or another claimant demands the Enterprise Cham-
ber, on the basis of the inquiry report, to declare that the company is being

192 Van Zeben, Reehuis and Slob, n188, 173; CJ Van Zeben, WG Belinfante and OW Van
Ewijk, Parlementaire geschiedenis van het Nieuwe burgerlijk wetboek. Boek 2: Re-
chtspersonen (Kluwer 1970) 154.

193 Court ‘s-Hertogenbosch 8-Apr-1992, NJ 1992, 701; Asser and Maeijer, n186, 147.
Comp. Van Zeben, Belinfante and Van Ewijk, n192, 154.

194 Van der Heijden and Van der Grinten, n189, 398.
195 Asser and Maeijer, n186, 147.
196 Trib Amsterdam 25-Aug-2010, mentioned by CM Stokkermans, ‘Vernietiging van

besluiten’ (2010) V&O 177.
197 J Smits, ‘Inhoud en werking van de overeenkomst in België en Nederland: een over-

zicht’, in J. Smits and S. Stijns (eds), Inhoud en werking van de overeenkomst naar
Belgisch en Nederlands recht (Intersentia 2005) 13.

198 C Asser, G Van Solinge, MP Nieuwe Weme and RGJ Nowak, Rechtspersonenrecht. 2:
De naamloze en besloten vennootschap (Kluwer 2009) 994.
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mismanaged and to take certain measures to correct such mismanagement
(art 2:355, al1 NDCC). Among those measures that can be requested are an-
nulment and suspension of board decisions (art 2:356, a NDCC).

At any stage, the Enterprise Chamber can also be asked to provide injunctive
relief. While not enumerated in statute, such relief can comprise of the sus-
pension of board decisions. The inquiry proceeding thus provides claimants
with various ways to directly challenge board decisions.

Persons entitled to request an inquiry/measure. It is important to stress that
the two stages can be initiated by different claimants. When the inquiry report
is publicly accessible, further measures to rectify the mismanagement can be
requested by other claimants than those who have initiated the initial inquiry
itself.

The law explicitly states which persons can either initiate an inquiry or request
further measures to be taken or injunctive relief to be provided. On the basis of
art 2:345-347 NDCC, the following persons or entities have standing to chal-
lenge board decisions via an inquiry proceeding199:

– in case of a public or private limited company with a subscribed share
capital of max. EUR 22,5 million: one or more holders of shares or depos-
itory receipts (certificates), alone or collectively representing at least 10%
of the outstanding shares or giving right to shares or depository receipts
with a nominal value of EUR 225.000 (or any lesser amount as provided by
the articles of association); in case the subscribed share capital is higher, the
threshold is reduced to 1% or, when the shares or depository receipts are
traded on a regulated market or MTF, EUR 20 million (or any lesser
amount as provided by the articles of association)200;

– an employees’ union, on the condition that it (i) counts employees of the
company among its members, (ii) has been provided with full legal com-
petence for at least two years, and (iii) envisages, as a goal, to serve the
interests of its members as employees and has been doing so in the com-
pany (or one of its branches);

– the company itself (through its board of directors, its board of supervisors
(in companies with a dual board structure) or the receiver (in case of bank-
ruptcy))201;

199 Left aside is the possibility for at least 300 (or one tenth of the) members (or any lesser
number as provided by the articles of association) of not-for-profit entities to initiate
an inquiry proceeding.

200 This further restriction of the possibility to initiate an inquiry proceeding with respect
to large companies came into force on 1 January 2013.

201 This subsection was also introduced on 1 January 2013.
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– the persons that were given the power to initiate an inquiry proceeding by
the articles of association or a contract with the company; and

– the prosecutor-general (for reasons of general interest).

This enumeration is limitative: persons not falling in one of the categories,
cannot make use of this special procedure. This notwithstanding, the Enter-
prise Chamber has broadened the right to initiate an inquiry to shareholders of
the parent company202 or the subsidiary203 of the company under investigation,
and to an employees’ union of the subsidiary204.

The law thus at first sight gives ample leeway to various parties to challenge
board decisions. The rather unrestricted possibility for employees’ unions and
for contractual modulation of standing are particularly proof of the accom-
modating character of Dutch company law as regards claims against board
decisions. Standing for shareholders (and holders of depository receipts) is,
however, more restricted, given the threshold of 10%, which is meant to
impede an abundance of claims205 and which especially hits private companies.
This restriction is partly countered by the fact that it is more likely for share-
holders to show a reasonable interest in bringing a claim under art 2:15
NDCC. After all, both types of claims can perfectly co-exist206.

Law in action. Empirical research into the identity of inquiry initiators has
shown that the majority of claimants initiating the second stage (in which
specific measures are demanded) are shareholders, ranging between 61 and
67% for non-listed, and between 86 and 100% for listed companies. Other
constituencies seem to be far less active in this respect. The total amount of
inquiry proceedings is, however, on the rise since injunctive relief has been
introduced in 1994, with suspension of decisions being a popular injunctive
remedy207. Given the Dutch legislator’s tendency (both in the past and in the

202 Enterprise Chamber 27-Apr-2000, JOR 2000/127. This case law was approved by the
Dutch Supreme Court: HR 4-Feb-2005, NJ 2005, 127, JOR 2005/38. Also see A Pitlo
and T Raaijmakers, Ondernemingsrecht (Kluwer 2006) 596 ff.

203 This was accepted in just one case: Enterprise Chamber 5-Oct-2005, JOR 2005/296.
204 Enterprise Chamber 17-Mar-1994, NJ 1995, 408, and recently Enterprise Chamber 10-

Jan-2008, JOR 2008/39; P Geerts, Enkele formele aspecten van het enquêterecht: an-
alyse van de relevante rechtspraak (Kluwer 2004) 123 ff.

205 M Gelter, ‘Why do shareholder derivative suits remain rare in continental Europe?’
(2012) 37 Brooklyn Journal of International Law 891.

206 Pitlo and Raaijmakers, n202, 604.
207 EPM Vermeulen, and DA Zetzsche, ‘The Use and Abuse of Investor Suits – An In-

quiry into the Dark Side of Shareholder Activism’ (2010) 7 ECFR 18ff; MJ Kroeze,
‘Het enquêterecht geteld’, in Geschillen in de vennootschap (Kluwer 2010) 167. Comp.
MW Josephus Jitta, ‘Dispute resolution in the Netherlands: recent decisions of the
Enterprise Chamber and their impact on the corporate governance of Dutch compa-
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future) to add to the current workload of the Enterprise Chamber (e.g. in the
regulation on works councils), this trend is expected to continue, tossing up
doubts whether the Chamber can keep up208. When considering measures
taken, apart from injunctive relief, annulment of decisions counts for about
30% (i.e. more or less the third most popular measure) of the cases that have
reached the second stage and is on the rise209. The studies carried out do not
distinguish between board and general meeting decisions.

c) Challenge of important board decisions by works council

Important entrepreneurial decisions. The fact that employees’ unions are
less active when it comes to inquiry proceedings, may be due to the companies’
works council having another way of bringing claims before the Enterprise
Chamber. In order to serve the interests of employees, the company’s works
council was initially meant as an advisory body, which needs to be imple-
mented when an entrepreneur employs over 50 people (art 2 Works Council
Act or ‘WCA’). This council is comprised of members elected by the employ-
ees. Its advisory capacity was in 1979 complemented with a right of appeal vis-
à-vis certain important entrepreneurial decisions listed in art 25 WCA on
which it should be asked to give advice210. These important decisions comprise
situations that are of interest to employees, such as transfer of control, transfer
or acquiring control over another company, ending the company’s activities,
downsizing, organisational or locational changes, substantial investments or
taking up considerable debt, certain environmental decisions etc.

There is a slight difference in terminology. When the WCA speaks of ‘entre-
preneur’ and ‘decisions’, it does not necessarily have a board of directors or
board decisions, respectively, in mind. Both terms receive an autonomous
meaning vis-à-vis the NDCC’s company law provisions, leaving the WCA
with a potentially larger scope211. An entrepreneurial act can more easily be
regarded as a decision in the sense of the WCA (as long as it touches upon the
matters listed), than as a legal act in the sense of both other procedures men-
tioned earlier212. In respect of most of the listed decisions, however, the board

nies’, in L Bouchez, M Knubben, JA McCahery and LTimmerman (eds), The quality
of company law and the role of company law judges (OECD 2006) 157-158 and 160 ff.

208 Josephus Jitta, n207, 159 and 165.
209 K Cools, PGFA Geerts, MJ Kroeze and ACW Pijls, Het recht van enquête. Een

empirisch onderzoek (Kluwer 2009) 66–67; Kroeze, n207, 184.
210 Klein Wassink, n188, 145–148.
211 Klein Wassink, n188, 157.
212 P van Schilfgaarde, ‘Kennelijk onredelijke besluiten in het ondernemingsrecht’ (1980)

NJB 47.
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of directors will be responsible, so that the WCA can effectively be used to
challenge board decisions.

Prerogatives of the works council. Under the WCA, the company’s works
council has two prerogatives that are worth mentioning in regard of the scope
of this article. First, as regards certain important entrepreneurial decisions
listed in art 25 WCA, the works council can bring a claim before the Enterprise
Chamber because it is of the opinion that the entrepreneur (in most cases thus
represented by the board of directors or a person operating under its respon-
sibility) did not reasonably balance all interests at stake, in particular those of
employees, when taking the related decision (art 26, al4 WCA). The works
council has to prove that the balance struck is not reasonable. Such unreason-
ableness does not only flow from formal defects, e.g. when the entrepreneur
(again: most likely the board) has failed to ask the works council for its advice
on the listed decisions213 or where he has failed to follow its advice. The
decision’s substance might also appear to unreasonably balance interests,
although the Enterprise Chamber is quite reluctant in disproportionally in-
terfering with entrepreneurial policy. Unreasonableness is mostly decided on a
case-by-case basis. However, if the Chamber does conclude that the balance in
casu does not amount to a reasonable weighting of the interests, it can demand
that the involved decision be (fully or partially) repealed or that its execution
be prohibited (art 26, al5 WCA), thereby thus affecting the decision’s sub-
stance214.

Secondly, the company (on most occasions represented by the board of direc-
tors or a person operating under its responsibility) has to ask the works council
for its written and motivated endorsement of each proposed decision concern-
ing the matters listed in art 27 WCA. These matters involve different aspects of
the company’s employment policy or regulations: pension insurance, labour
time, vacation periods, labour modalities, remuneration, recruitment and dis-
missal etc. If a decision concerning these matters is taken without the works
council’s assent, the decision is void. As a consequence, the works council can
demand, via a court procedure, that such decision remain unexecuted.

As long as matters for which the WCA offers standing to the works council are
involved, the works council thus has a broad possibility to directly challenge
board decisions and to enforce employee interests. In particular the prerog-
ative to question certain important decisions in light of their reasonableness
allows for a way around the fact that enforcement of art 2:8 NDCC (the
general principle of reasonableness and fairness in company law), as said ear-
lier, is restricted to persons to whom this principle applies. It therefore makes

213 E.g. Court Amsterdam 1-May-1980, NJ 1981, 271.
214 Klein Wassink, n188, 156.
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sense to say that, for matters for which the WCA offers standing to the works
council, it can no longer make use of the general regime to challenge board
decisions under art 2:15 NDCC, for that would unjustly broaden their en-
forcement rights215. Courts will most likely say that the works council cannot
show a reasonable interest to do so.

II. Comparative analysis

Harm, remedy and standing. The focus on affecting the decision’s substance
has laid bare a divergence between UK and various continental European
countries’ company law. This divergence can be framed as to what exactly
determines whether minority shareholders and/or third parties have standing
to challenge such decisions. In UK company law, remedies are, in this context,
not specifically tied to a form of action: whether shareholders sue personally
or derivatively, the effect of the action’s outcome on the substance of the board
decision is dependent on the petitioner’s request or the court’s order. Hence, a
shareholder could achieve a result equivalent to annulment/suspension what-
ever the formal type of action. A shareholder’s standing is, however, deter-
mined by the qualification of harm that forms the basis of the action: either the
cause of harm is an infringement of personal rights (personal harm216) or of
rights of which the company is the proper holder (corporate harm), and the
shareholder can file a personal or a derivative action, respectively. Although
softened by s994, standing and enforcement are, in principle, function of the
qualification of harm. Furthermore, as the common law has traditionally re-
luctantly accepted minority shareholders’ standing, both in personal and de-
rivative actions, and as such standing is determined by harm, there has been
less leeway to offer either direct or indirect standing to third parties in com-
pany law.

In the continental European systems studied, a similar emphasis on harm
exists for liability claims, directed against individual directors. These systems
have, however, developed specific remedies which allow for (board) decisions

215 In that sense: C Asser and JMM Maeijer, Vertegenwoordiging en rechtspersoon. 3: De
naamloze en de besloten vennootschap (Tjeenk Willink 1994) 634; Asser and Maeijer,
n186, 147; Huizink, n183, 224.

216 The Salmon case (n52) does not contradict this statement. In this case the veto right of
one of the directors as regards important decisions was circumvented, which led to a
personal claim of that director as a member demanding that the company be restrained
from acting upon the resolution passed. However, the veto right was given to the
director as a means of protecting his interests qua member (comp. Kershaw, n15, 92,
fn. 45). The failure to observe the veto right then was a violation of his personal right, as
it constituted personal harm in his capacity qua member.
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to be annulled or suspended, which made it possible to determine legal stand-
ing differently from liability claims217. Legal standing is no longer function of a
specific type of harm. As long as the general procedural requirements are
fulfilled, it does not matter whether the harm affects the petitioner only in a
personal capacity or rather reflects corporate harm. Furthermore, both the
existence of a separate remedy and the relative insignificance of the qualifica-
tion of harm with respect to this remedy, have given case law and legal doctrine
more scope to provide third parties with enforcement rights.

Shareholders. UK minority shareholders have no direct standing to challenge
board decisions in situations where the company is the proper plaintiff, but
they can sue derivatively. With the enactment of the CA 2006 the view on such
derivative actions has changed drastically. The derivative action has also grown
in precision and scope, yet still remains a weapon of last resort that is vulner-
able to judicial discretion. Shareholders evidently possess direct standing to
enforce their personal rights. However, both the restrictive interpretation of
personal rights inferred from the articles and the uncertainty that dogs ‘inter-
nal irregularities’ restrict this possibility. Moreover, the prohibition to recover
reflective loss, policing the difference between personal and corporate (deriv-
ative) harm, amounts to limiting shareholders’ chance of affecting the sub-
stance of board decisions, as this will mostly imply corporate relief. The unfair
prejudice petition gives some leeway to bridge the seemingly mutually exclud-
able types of harm. While surprisingly wide in terminology, remedial discre-
tion and procedure, it suffers from a limited scope, given the narrow interpre-
tation of ‘legitimate expectations’ and its relevance mostly for quasi-
partnership relationships. Also, the relationship between s994 and the new
derivative action has not yet been cleared out.

In contrast, the corporate statute of Belgium, France and the Netherlands
gives every shareholder direct standing to challenge board decisions by asking
for their annulment c.q. suspension. Rules equivalent to the UK proper plain-
tiff principle and reflective loss prohibition only apply to liability claims for
compensatory damages. In all countries, annulment/suspension can only be
obtained following legal grounds enumerated in statute, but their terminology
is mostly both imprecise and a mere codification of a longstanding dialogue

217 This means that the remedies observed partly serve as functional equivalents to UK
derivative actions. For a similar conclusion, based on a comparison between continen-
tal Europe and US derivative actions, see Gelter, n205, 843 ff. It should be noted that
the UK does not have a general action to avoid general meeting decisions either, which
makes the option to extend this action to board decisions unavailable from the outset.
However, for certain important shareholder resolutions, the CA 2006 does install an
annulment action: s98 (re-registration of public company as private limited company),
633 (variation of class rights) en 721 (payment out of capital for the redemption or
purchase of any of its shares) CA 2006.
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between case law and legal doctrine that has explained the terms used very
broadly to capture most situations of harmful (board) decisions, irrespective of
the nature of the harm. In sum, compared to the UK, shareholders of Belgian,
French and Dutch companies have wider formal possibilities to enforce the
rules that govern company boards. However, three additional remarks need be
made. First, in case of conflict of interest shareholders of Belgian companies
have no standing, while a breach of the corresponding UK rules218 would be
enforceable as any other duty. Secondly, in both France and the Netherlands
(in respect of art 2:15 NDCC) being a shareholder does not guarantee legal
standing. The application of procedural requirements is thus somewhat heav-
ier than under Belgian company law. Finally, shareholders of Dutch companies
can only initiate an inquiry proceeding if certain thresholds are met. However,
while these thresholds are meant to hold back a flood of claims, shareholder
initiated inquiry proceedings are on the rise.

Third parties. The contrast is even starker for third parties. UK company law
does not give them (in)direct standing to challenge board decisions. Moreover,
with respect to personal actions relating to breaches of the articles, dual ca-
pacity shareholders cannot limitlessly enforce outsider rights, although this is
contested. Such restrictions are less tangible for unfair prejudice petitions, and
also derivative actions allow shareholder activism.

In Belgium and France, third parties must abide by the same procedural con-
ditions as shareholders in order to challenge board decisions. Their fulfilment
thereof, however, proves to be less straightforward. Belgian courts are not
likely to receive their claims. In France the application of the summa divisio
similarly restricts the playing field of third parties. Furthermore, in both ju-
risdictions, creditors might indirectly ask for annulment(/suspension), but no
such claims have been reported so far as regards board decisions. And in
addition, as for conflicts of interest, standing is denied under Belgian law, so
that in this regard there is no difference with UK company law.

While there exists a contrast, although nuanced by practical constraints, be-
tween the UK on the one hand and Belgium and France on the other, Dutch
company law takes it even further. This jurisdiction is particularly lenient
towards claims of employees or their representative bodies (such as unions
or works councils). While both employees and works councils have been
allowed to bring proceedings under art 2:15 NDCC, inquiry proceedings
can be initiated by employees’ unions under certain conditions (even with
respect to the affairs of the parent company). Furthermore, the works council
is given two additional prerogatives that allow it to affect the substance of
certain listed board decisions.

218 S177 CA 2006.
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III. Risks to company law’s balancing function

Type I/II errors. In order to assess the risks attached to the formal private
enforcement mechanisms present in the countries studied, a distinction, bor-
rowed from statistics, between Type I (T-I) and Type II (T-II) errors is used219.
Given a null hypothesis, a T-I error is made by rejecting a hypothesis that is
true. Conversely, T-II errors occur when the null hypothesis is accepted (or
not rejected), while false. Statistically, a smaller probability of T-I errors oc-
curring means an increase in probability of T-II errors, and vice versa220. Both
errors are linked to this paper’s starting point: the inverse relationship between
acknowledging the context of pluralism of interests in which companies are
situated and preserving corporate managerial autonomy, a relationship that
company law needs to balance. The null hypothesis is framed as follows: ‘The
challenge of corporate board decisions by a person who has an interest in the
related company’s wellbeing is meritorious.’

This statement can be correct or not, depending on the circumstances. Com-
pany law cannot deal with every particular case so it judges this statement
through rules and mechanisms, further adjusted through criteria and guide-
lines applied by courts. Since uncertainty is omnipresent, company law rules
can lead to erroneous decisions. These are divided into rejection of truly
meritorious claims by interested parties (T-I error), and admission of unmer-
itorious actions brought by interested parties (T-II error). Company law
taking the former position would lead to less ((un)justified) interference with
corporate management. The latter position would better enable company law
to accommodate the context of pluralism of interests, as enforcement possi-
bilities for truly harmed parties increase; but it would also decrease mana-
gerial autonomy, as interference risks rise (see Figure B). Optimal formal
enforcement mechanisms would produce correct decisions or avoid incorrect
decisions at each moment in time. But as efficiency in this respect is very
hard to pinpoint, as argued earlier, it is useful to evaluate the risks of making
the wrong call inherent to particular formal private enforcement mech-
anisms.

219 See A Agresti and B Finlay, Statistical Methods for the Social Sciences (Pearson 2009)
159–161. For a (brief) consideration of this distinction with respect to shareholder suits
in German and US company law, see Avan Aaken, ‘Shareholder Suits as a Technique of
Internalization and Control of Management: a Functional and Comparative Analysis’
(2004) 68 RabelsZ 293. Her analysis, however, is more concerned with internalisation
of externalities.

220 Or: the smaller P(Type I error), the larger P(Type II-error), and vice versa (Agresti and
Finlay, n219, 161).
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Intuitively, T-I errors are considered more harmful and thus to be avoided over
Type II errors, if possible. To err on the side of avoiding T-II errors is seen as
less serious221. While in some cases it might indeed be better to protect from
harm than to enhance welfare222, such preference is, in this context, again
fraught with normative statements on the company’s interest and cannot be
defended without reference to a particular political or philosophical stand-
point. For instance, to allow third parties to bring even meritorious claims is a
powerful symptom of a broad conception of the company’s interest223. There-
fore, it would be too crude to prefer a minimisation of T-I errors. Given the
stated inverse relationship and the omnipresent spectre of uncertainty, formal
private enforcement regimes have to strike a balance between both errors. It
then is more revealing to assess the risks of the various attempts to balance
both errors.

Risk assessment. For shareholders of UK companies, the current derivative
action is meant as a mechanism to strike a balance between the risks of
suboptimal and overzealous litigation224. This is done, on the one hand, by
allowing an exception to the proper plaintiff principle, and, on the other, by
installing a procedure prior to the actual trial directed by flexible criteria.
The balance, however, tilts towards non-interference with management as
derivative actions are still treated as exceptional. The restrictiveness towards
personal actions and the (limited) latitude offered by unfair prejudice peti-
tions also adds to UK company law’s attempt to balance managerial
autonomy and avoidance of T-I errors. Through this complicated web of
shareholder actions looms the preference for erring on the side of avoiding
T-I errors: admission of unmeritorious claims is feared more than rejection
of meritorious claims. The recent case law involving derivative actions also
illustrates this. The risk of too lengthy and costly procedures is, however, not
eliminated225.

221 R Baldwin, M Cave and M Lodge, Understanding regulation. Theory, strategy, and
practice (OUP 2011) 234–235; KS Shrader-Frechette, Risk and Rationality (University
of California Press 1991) 136 ff.; LA Stout, ‘Type I error, Type II error, and the private
securities litigation reform act’ (1996) 38 Arizona Law Review 711.

222 For instance, in producer/consumer situations: Shrader-Frechette, n221, 132 ff.
223 Keay, n11, 35.
224 Davies, n79, 248.
225 Keay and Loughrey, n34, 179.
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This fear for T-II errors is taken to extremes as regards enforcement by third
parties, whom UK company law does not grant any (in)direct standing. To-
gether with the uncertainties dogging the enforcement of outsider rights, it
risks to leave too little room for valid third party challenges of board decisions.
Consequently, UK company law runs the risk of not being able to develop a
pluralistic view. Keay has argued that developing such a view is hampered by
the existence of obstacles to enforcement226. Revealingly, his proposal to
amend the CA 2006 comes very close to existing Belgian annulment/suspen-
sion claims. Keay suggests that derivative actions could be brought by ‘anyone
who appears [. . .] to be interested in the company’. While this would drastically
shift the balance towards avoiding the risk of having T-I errors, he submits that
the current balanced approach would subsist as long as the permission proce-
dure currently overseeing derivative litigation remains in place, together with
the criteria that govern it227. Hence, both suboptimal and overzealous litiga-
tion should arguably be avoided – the difference, however, being that an a
priori undefined range of claimants risks to (threaten to) pressurise directors.
For Keay this is not problematic, since hurdles to the bringing of claims (such
as procedural and cost issues) remain, with courts developing case law228.
While Belgian case law indeed learns that theoretical and practical enforce-
ment possibilities not necessarily coincide, the risk of overburdening both
courts and boards cannot, however, be ruled out in advance.

In contrast to the UK, the continental European jurisdictions studied in this
paper, as far as their law on the books is concerned, generally choose to con-
centrate on avoiding T-I errors. As a result, the risk of T-II errors and of
unjustified interference with corporate managerial autonomy is higher, mak-
ing opportunity costs in terms of directors’ time devoted to litigation more
probable229. The degree to which this risk may be realised is function of the
differences between the jurisdictions studied. This risk is least likely to occur
in French companies: the application of the summa divisio and/or the restric-
tive interpretation of the general procedural requirement imply that both
shareholders and third parties will have most trouble in bringing an admissible
claim. While the theoretical risk of T-II errors is higher in Belgium230, in

226 Keay, n11, 42–43 and 57. His argument ties in with his normative (wide) conception of
the company’s interest. Comp. A Keay, ‘Ascertaining the corporate objective: An
entity maximisation and sustainability model’ (2008) 71 MLR 663

227 Keay, n11, 58 and 60–61.
228 Keay, n11, 63.
229 FH Easterbrook and DR Fischel, The economic structure of company law (Harvard

University Press 1996) 106.
230 As regards board decisions that imply a proprietary conflict of interest, however,

Belgian company law strongly prefers to avoid T-II errors by appointing the company
as the only possible claimant.
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particular for shareholders, practice shows that there is a significant under-
production of annulment/suspension claims in respect of board decisions.
Moreover, the risk that third parties might be allowed to proceed with unmer-
itorious actions is almost non-existent. Both jurisdictions are proof of the fact
that a greater fear for T-I errors, and a greater effort in avoiding them, does not
always equal an overburdening of the courts. Likewise, the restriction along
certain thresholds of shareholders initiating an inquiry proceeding under
Dutch company law has not been able to slow down the increased use of this
procedure. Consequently, the risk for (shareholder) interference with corpo-
rate management is greatest in this jurisdiction. Third party actions seem to be
less prevalent, although empirical data is only available for inquiry proceed-
ings and the theoretical risk of T-II errors is definitely not to be ruled out given
the kindness of Dutch courts towards employees in particular. In their respect,
Dutch company law indeed concentrates on avoiding T-I errors.

This analysis does not allow strong conclusions on the risk of interference
with directors’ conduct. For it is unclear231 what ex ante (deterrence) effect the
mere existence of annulment/suspension actions has on the bargaining posi-
tion of both shareholders and third parties. It is equally uncertain what the
effects would be of suggesting to restrict standing in relation to board deci-
sions. However, on a theoretical level, it is submitted that the standing rules
available in continental European company law explored in this paper make
the development of a company legal system that takes into account the context
of pluralism of interests that surrounds companies more likely. UK company
law is more rigid in this respect, and risks to neglect the pluralistic context.

In sum, the UK regime for shareholder actions clearly fears unjustified inter-
ference with corporate management. Regarding such actions, when directed
against board decisions, Belgian, French and Dutch company law prefer to err
on the side of avoiding T-II errors, which fits with intuition. And although the
continuation in theory of this preference as regards third parties weighs harder
than the UK refusal of any standing, Belgian and French case law take a rather
strict stance. This suggests a balanced approach of company law as to third
party actions, although improvements in clarity are possible. In Dutch com-
pany law, this balance is more likely to shift to T-II errors. The continental
European regimes, in general, encompass the theoretical possibility to further
recognise the context of pluralism of interests and to balance this reality with
the requirement of managerial autonomy, subject to judicial discretion. To
conclude, when remedies are considered, the found differences add nuance

231 One can question to what extent deterrence can ever be measured. Comp. JC Coffee,
‘New myths and old realities: The American Law Institute faces the derivative action’
(1993) 48 The Business Lawyer 1437.
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to conventional assumptions on the protection enjoyed by shareholders and
third parties in the company legal regimes studied.

IV. Conclusion

This paper has attempted to research how the UK, Belgian, French and Dutch
formal framework for challenging board decisions approach company law’s
balancing function between pluralism of interests and corporate managerial
autonomy. To that end, it has compared the existing formal private enforce-
ment mechanisms of company law that allow (minority) shareholders and/or
third parties to affect the substance of board decisions. This particular com-
parison has shown that, contrary to conventional wisdom, UK company law
offers less enforcement opportunities. However, the latitude offered by con-
tinental European company law needs to be nuanced, in particular for third
parties. Furthermore, it has been argued that standing in UK company law is
related to the type of harm (personal or corporate). Such relation is absent in
Belgian, French and Dutch company law, where a specific remedy exists for
annulment/suspension of decisions. Finally, this paper outlined the risks that
the researched mechanisms in all legal systems possibly involve in respect of
the balancing function, taking into account law ‘in action’ where possible. It
was submitted that the UK prefers to refuse meritorious claims over admitting
unmeritorious ones, a preference that is taken to extremes as regards third
parties. Continental European company law instead prefers to allow potential
unmeritorious claims by all interested parties, although Belgian and French
courts take a strict stance for third parties. Dutch company law is more lenient
towards third party claims.

It is appropriate to end on a caveat. This article has focused on standing as a
proxy for assessing how the pluralistic context is weighed against the benefit of
having an autonomous management. Issues of standing may not, however, be
regarded as a silver bullet in respect of that balancing function232. Apart from
standing, questions also emerge as to which rights are actionable and what
remedies are useful and/or necessary. Future legal research is invited to com-
bine these issues with questions of standing.

232 Comp. Bottomley, n7, 136. See also Winter, n1, 1392.
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