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State Failure and the Changing Face of the Jus ad
Bellum

Kenneth Chan*

‘If States are fragile, the peoples of the world will not enjoy the

security, development and justice that are their right’.1

Abstract

‘State failure’ is a concept that has arisen from political rather than legal channels.

Consequently, there have been few substantial analyses of the legal and norma-

tive bases of this phenomena. The author submits that, in dealing with the prac-

tical and political realities of the failed State, the international community

continues to perpetuate a notion of ‘statehood’, which allows the state-centric

Westphalian-system of international law to continue operating unharmed.

However, in practice, it is argued that international law no longer treats ‘external

state sovereignty’ as an unassailable entitlement of statehood. Rather, whilst the

‘statehood’ of a failed state remains, its ‘sovereignty’ is now considered depend-

ent on the existence and effectiveness of the government. Consequently, the

sovereignty of the state (which exists as a shield against intervention in interna-

tional law) can be taken away and returned to it by the international community,

dependent on its functionality. Indeed, this is something that has happened nu-

merous times since the Cold War—particularly in the cases of Somalia, Iraq and

Afghanistan. This position has potentially significant implications for the jus ad

bellum, which uses state sovereignty as one of its critical measures for the appli-

cation of the use of force. Some of these implications are examined at the end of

this article—particularly with regard to the expansion of the law surrounding

self-defence.

* PhD Candidate, Leuven Centre for Global Governance Studies, Institute of
International Law, KU Leuven. Email: Kenneth.Chan@ggs.kuleuven.be. This article
was originally presented at the European Society of International Law’s Biennial
Conference 2012 in Valencia, Spain. The author would like to thank Jan Wouters,
Cedric Ryngaert, Jed Odermatt, and Timothy Roes for their valuable comments on
earlier drafts of this article. All errors remain the author’s responsibility.

1 UN Secretary-General ‘In Larger Freedom: Towards Development, Security, and
Human Rights for All’ (21 March 2005) UN Doc A/59/2005.
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1. Introduction

In 1991, the removal of former President Siad Barre from office left the

conflict-ridden nation of Somalia bereft of governmental control and entirely

absent of its most basic and essential public services, such as a police force and a

military. With the fall of Mogadishu, the State’s descent into chaos was inevit-

able, and despite considerable efforts by its regional neighbours, and an (ultim-

ately unsuccessful) American-led intervention to quell the chaos, it has never
fully recovered. Today, the bones of the land play host to the world’s bloodiest

and most intractable turf war, waged between violent clan factions of ethnic

Somalis. Somalia has been repeatedly touted as the world’s worst humanitarian

disaster. It has been overrun by terrorists, and finds its 3000 kilometre coastline a

bustling haven for piracy.2 While Somalia was the first significant governmental

collapse of the post-Cold War era, it would not be the last. In the years that have

followed, it has been joined by a number of other spectacular implosions—the

disintegration of the Former Yugoslavia and the atrocities of Bosnia-
Herzegovina, the bloody Tutsi Genocide of Rwanda following the assassination

of president Juvénal Habyarimana, the devastation caused by the ‘African world

wars’ in the lawless territories of the Democratic Republic of Congo, the

deepening of massive atrocities in Sierra Leone, Afghanistan, Haiti and so on,

and so on.

These nations are the world’s failing States, and the worst amongst them

(of which Somalia is the flagship), its collapsed States. Yet, more than a

decade after Somalia had succumbed to its enclave of warlords, the international
community still viewed the phenomenon of ‘State failure’ as a relatively con-

tainable humanitarian catastrophe with limited global impact beyond being an

immediate regional threat. It was only after 11 September 2001, with the inaus-

picious terror attacks against the USA in New York and Washington DC, that

the conversation radically changed. In the ‘post-9/11 era’, failed States became

the ‘bogeyman of the international order’,3 looming threats of vastly immeasur-

able strength that represented the new and uncharted waters of the modern

security epoch, characterized by its modern military technologies and emerging
non-state actors that were willing to engage mercilessly in anarchistic, asymmet-

ric warfare. Indeed, in 2002, failed States had been elevated to cause célèbre in

the developed world. In the US’s 2002 National Security Strategy, the first pub-

lished under former US President George W Bush, it was famously declared that

‘America is now threatened less by conquering states than we are by failing

ones’.4 The strategy statement went on to clarify that ‘weak states, like

Afghanistan, can pose as great a danger to our national interests as strong

2 Mario Silva, ‘Somalia: State Failure, Piracy and the Challenge to International Law’
(2010) 50(3) Virginia J Int’l L 553.

3 Stewart Patrick ‘Why Failed States Shouldn’t be our Biggest National Security Fear’
The Washington Post (15 April 2011).

4 ‘The National Security Strategy of the United States of America’ (September 2002)
2002 National Security Strategy, at 1.
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states. . . . poverty, weak institutions, and corruption can make weak states vul-

nerable to terrorist networks and drug cartels within their borders’.5 This was

one of the first indications that the international community at large had

adopted failed States ‘as a concern of global reach’.6 In subsequent years, this

belief would flourish, both domestically and internationally. For example, US

Secretary of Defence Robert Gates re-affirmed in 2010 that the ‘most lethal

threats to the United States’ safety . . . [would] emanate from states that

cannot adequately govern themselves or secure their own territory’.7

Similarly, the fear of ‘failed states’ became a chief talking point of President

Barack Obama’s foreign policy position—both during his candidacy and presi-

dency—and consequently, the prevention of State failure has been shaped into a

vital strategy for guaranteeing US domestic security.8 In fact, such discourse has

spread widely through the years. The rhetoric of fragile States has been readily

adopted by a number of international institutions and organizations, like the

European Union.9

It appears that the ‘failed State’ has irrevocably metamorphosed the land-

scape of modern peace and security, though the contours of this paradigm

change have yet to be fully explored. However, in responding to this phenom-

ena, it has been shown that there is an increasing dissonance between the chal-

lenges facing the contemporary collective security system, and the antiquities of

the largely static international legal order—particularly in the area of the use of

force. The existence of ‘ungoverned spaces’, dysfunctional entities that are

absent a central government, highlights the inadequacies of the Westphalian

system of international law, which requires fully operational States to function

as its base organizing unit, and does not account for those States that fall short of

its expected ideal.

But does this mean that international law has been unable to adapt in re-

sponse to the contemporary needs of peace and security? In fact, it is argued that

this is not the case. To be clear, it is not disputed that the positivist system of

international law must change to more accurately address contemporary security

issues. However, since the end of the Cold War, it cannot be doubted that the

5 ibid.
6 Robin Geiß, ‘Armed Violence in Fragile States: Low-intensity Conflicts, Spillover

Conflicts, and Sporadic Law Enforcement Operations by Third Parties” 91(873)
Int’l Rev Red Cross (2009) 127, at 131.

7 Robert Gates, ‘The Future of U.S. Security Assistance’ (2010) 89 Foreign Affairs 2, 2.
8 ‘We know where extremists thrive. In conflict zones that are incubators of resentment

and anarchy. In weak states that cannot control their borders or territory, or meet the
basic needs of their people. From Africa to central Asia to the Pacific Rim – nearly 60
countries stand on the brink of conflict or collapse’: Senator Barack Obama ‘The War
we Need to Win’ (1 August 2001) (delivered to the Woodrow Wilson International
Center for Scholars, Washington DC), available at 5http://www.wilsoncenter.org/
sites/default/files/obamasp0807.pdf4.

9 See for example, European Council, ‘A Secure Europe in a Better World: European
Security Strategy’, adopted by the European Council on 12 December 2003, available
at5http://www.consilium.europa.eu/uedocs/cmsUpload/78367.pdf4.
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law has evolved in subtle but significant ways. Consequently, this article recog-

nizes several emerging trends that demonstrate that, in the contemporary prac-

tice of international law, the exigent challenges of failed States have not been

completely ignored—despite the myopia of the State-centric Westphalian

system. Here, two important developing (and inter-dependent) trends are

acknowledged. First, having provided a working legal definition for State failure

in Section 2, it will be observed that, in an attempt to find a compromise between

the traditional conceit of the Westphalian system and the impracticalities of its

application to State failure, a new (possibly sui generis) trend relating to the

treatment of ‘State sovereignty’ by the international community has transpired,

vis-a-vis failing and collapsed States. Within this new conception, the law has

sought to retain the integrity of statehood (as a necessity pre-condition of the

international legal system) by continuing to recognize the ‘legal’ status of failed

States as States, but has tied their sovereignty to the existence and effectiveness

of a central government and public institutions. This has clear implications for

our understanding of international law, some of which relates to how jus ad

bellum is applied. This is considered in Section 3, where it is submitted that

the positivist legal regime relating to the use of force, as codified within the

Charter of the United Nations (UN), has been in practice conceptualized in

ways that better address the unique circumstances that surround the collapse

of a State. But how so? Two propositions are examined in brief. Firstly, it is

submitted that the failed State has become an object of international law, which

can be directly targeted because of its unusual status and the de facto circum-

stances it faces. Secondly, it is claimed that certain nascent trends relating to the

use of force that are already emerging, have been adapted and applied to the

failed State phenomena—for example, with regards to the application of the

doctrine of self-defence against violent non-state groups present on the territory

of a foreign sovereign nation.

2. Sovereignty and Statehood in the Absence of Government

A. A Definition of State Failure

It has been considered in some academic circles—particularly in the discipline of

sociology—that ‘State failure’ is analytically unreliable as a categorical basis. It

is argued that the concept lacks an articulated objective definition, and there is

dispute as to the appropriate indices for measuring the threat they present.10

Yet, securing an effective working definition of the phenomena is fundamental

for any intellectual or practical examination of the topic, particularly as ‘State

failure’ is a term notoriously prone to abuse in global politics, and indeed, has

10 See for example Stewart Patrick, ‘Weak States and Global Threats: Fact or Fiction?’
(2006) 29(2) Washington Quarterly 27; Elka Ikpe, ‘Challenging the Discourse on
Fragile States’ (2007) 7(1) Conflict, Security and Development 85.
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been (not unreasonably) accused of perpetuating Western hegemony and

neo-imperialism in the past. In part, the definition problem arises because

‘State failure’ is not a static situation. Rather, it is a process ‘better visualized

as a line’,11 and as such, its basic characteristics are fluid in nature. Indeed, State

failure is a referent term that uses the ‘Weberian-state ideal’ as its control

sample.12 Within a legal context, as John Yoo explains, ‘[failed] States are con-

trasted with the ideal of states in the Westphalian system, which exercise full

sovereign powers over a territory and population, have a functioning govern-

ment that monopolizes legitimate violence and provides public goods, and can

make and keep international obligations’.13 The government of a State serves

numerous and distinct functions necessary for the operation of both its internal

and external affairs. As the ability of the State to serve these different functions

degrades, different ‘levels’ of State failure manifest. This is, according to Chiara

Giorgetti, a ‘long and multi-shaped process, in which States may go through

different stages of “failure” and which can encompass diverse public

functions . . . [It] is not a static phenomenon, in a continuum from strong to

weak States, it is possible to identify weak States, failing States, failed States,

and finally the extreme version: Collapsed States’.14

The degree of failure experienced by a State, as represented on a ‘vertical’

axis, should be examined in relation to its accompanying horizontal axis. The

latter measures the existence of different forms or types of State failure, reflect-

ing the different reasons for a country’s implosion (as opposed to its level of

dilapidation). The circumstances behind the type of failure experienced can

potentially impact the way its legal status is understood. For example, collapse

caused by an illegal overthrow of a democratic government may mean the sov-

ereignty of the State will follow the deposed regime, as compared to a scenario

where government has simply ceased to exist. Distinguishing between the causes

and effects of State failure can be analytically problematic. Nevertheless, it can

be broadly asserted that in a majority of cases, collapse can be attributed to inter

alia serious and sustained ethnic and religious divisions (as is the case in the

Sudan), or to the crippling effects of civil war (for example in Uganda). In recent

years, State failure has also been a common consequence of (sometimes illegal)

military interference in a nation’s domestic affairs, as was the case with the USA

invasion of Iraq following 9/11. Shifting focus slightly from the causes of failure

to its results, Robert Rotberg observes that ‘[State failure can occur] when vio-

lence cascades into all-out internal war, when standards of living massively de-

teriorate, when the infrastructure of ordinary life decays, and when the greed of

rulers overwhelms their responsibilities to better their people and their

11 Chiara Giorgetti, ‘Why Should International Law be Concerned about State Failure?’
(2009–2010) 16 ILSA J Int’l & Comp L 469, 482–83.

12 Edward Newman, ‘Failed States and International Order: Constructing a
Post-Westphalian World’ (2009) 30(3) Contemporary Security Policy 421, 427.

13 John Yoo ‘Fixing Failed States’ (2011) 99 California L Rev 95, 100.
14 Giorgetti (n 11) 482–83.
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surrounds’.15 Whilst the potential instigators for collapse are usually atypical,

recognizing the different causes of weakness is as important to the assessment of

applicable law as is the determination of the degree of failure that has occurred.

Fully encapsulating the multiple nuances of ‘State failure’ within a legal para-

digm is a daunting undertaking, one that unfortunately cannot be addressed in

this article. However, a brief observation is made. Given its diverse implications

in different contexts, one might approach the issue of a definition by adopting a

utilitarian approach that would rely on (and respond to) the specific purpose or

purposes for which a classification is sought. That is, whilst one standard of

‘failure’ may be necessary to determine whether use of force is appropriate,

an entirely different assessment may be required to determine the applicability

of the law of occupation. Admittedly, such an approach would present difficul-

ties from an objective point of view. However, anchoring this analysis to certain

features constant to all instances of State failure can aide in legitimizing this

process. Indeed, in pursuit of a definition of State failure that reflects contem-

porary circumstances, jurists will inevitably be less concerned with describing

the phenomena itself, and more on assessing the perception and implications of

such occurrences by international legal actors like States, regional and

inter-governmental groups, international organizations and institutions such as

the Security Council (SC or Council), and so on. Thus, at least for the purposes

of international law, analysis tends to focus on the presence of a number of

specific characteristics. Daniel Thürer provides the definition of State failure

most widely accepted by the legal community, stating that ‘[failing] States are

invariably the product of a collapse of the power structures providing political

support for law and order, a process generally triggered and accompanied by

“anarchic” forms of internal violence’ (emphasis added).16 The causal relation-

ship between the collapse of government and public institutions and the State’s

inability to meet its obligations under international law provides the keystone of

this paradigm, and is therefore oft-reflected in the definitions provided by other

scholars and practitioners.17 It means, according to Thürer, ‘the absence of

15 Robert Rotberg, ‘The New Nature of Nation-State Failure’ 25 (2002) Washington
Quarterly 85, 85.

16 Daniel Thürer ‘The ‘Failed State’ and International Law’ 81 Int’l Rev. Red Cross
(1999) 73.

17 For example, John Yoo describes State Failure as ‘The term generally describes na-
tions that cannot perform their domestic functions or meet their obligations under
international law because of the collapse of central government authority’: John Yoo
(n 12) 100. Further, the Council of the European Union has stated that ‘[State failure
is] the State’s incapacity or unwillingness to deal with its basic functions, meets its
obligations and responsibilities regarding . . . security and safety of the populace and
protection and promotion of the citizens’ rights’: Council of the European Union
‘Council Conclusions on a EU response to situations of Fragility’ 2831st External
Relations Council Meeting, Brussels, (19–20 November 2007); Robin Geiß explains
that State Failure is ‘defined in terms of state structures and institutions with severe
inadequacies in their performance of key tasks and functions vis-à-vis their citizens. In
terms of public international law, the relevant criterion is the loss of government

6 Kenneth Chan
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bodies capable . . . of representing the State at the international level

and . . . being influenced by the outside world. Either no institution exists

which has the authority to negotiate, represent and enforce or, if one does,

it is wholly unreliable, typically acting as “statesman by day and bandit by

night” ’.18 It should be stressed that the implosion of central government (and

governmental services) is a necessary but insufficient condition of failure. There

must also be a requisite breakdown of public institutions and services (to a

notable degree) at the local level, and a fundamental de facto absence of control

over territory. State failure must be ‘long-lasting . . . [encompassing] several to all

the functions of the State, not solely their governmental functions. [It] includes

not only an ineffective government, but affects the bases and entire structure of

the State, including its population, territory, and capacity to perform interna-

tional and internal obligations’.19 Thus, whilst the Kingdom of Belgium did not

had an elected government for over a year between 2010 and 2011 following a

breakdown of negotiations between the main political parties, the continued

operation of the State during this time belies any suggestion that it had at any

point ‘failed’. Finally, there must be a consequential element to the failure of the

State. This may occur as a consequence of ‘the total or near total breakdown of

structures guaranteeing law and order’.20 Thus, for complete collapse to occur,

the failure of public institutions must consequently lead to comprehensive and

un-controlled anarchy. Such circumstances should be distinguished, for example,

from a situation of civil war, which have comparatively more defined and frag-

mented boundaries, where ‘clearly identified military or paramilitary rebels

fight[ing] either to strengthen their own position within the State or to break

away from it’.21 Failure is, in other words, the presence of a scenario that is

atypical to classic armed conflict scenarios, and may not necessarily be reflected

in the existing legal frameworks relating to laws of war. Here, it should be

acknowledged that this does not imply that armed conflict cannot degenerate

into a situation of anarchy characteristic of State failure, in the appropriate

circumstances. Indeed, conflict of one kind or another is usually the pre-cursor

to failure. Recently, commentators have alluded to this occurring in Syria as the

control, which may of course vary in form and extent. . . . The inability of a state to
effectively perform one or other of the basic state functions – namely to provide
security and ensure well-being and the rule of law – is frequent, whereas the inability
to perform any of them is rather exceptional’: Geiß (n 6) 129. Finally, in his statement
to the UN in 1995, then Secretary-General Boutros Boutros Ghali stated that State
failure occurs where ‘the functions of government are suspended, [and] its assets are
destroyed or looted and experienced officials are killed or flee the country’:
Concluding statement by the United Nations Secretary-General Boutros Boutros
Ghali of the United Nations Congress on Public International Law: Towards the
Twenty-First Century: International Law as a Language for International Relations
(13–17 March 1995, New York), Documents, at 9, as cited in Thürer (n 16).

18 Thürer (n 16).
19 Giorgetti (n 11) 474.
20 Thürer (n16).
21 ibid.
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civil war against the potentially ‘illegitimate’ regime of President Bashar

al-Assad rages on. However, examination of this possibility falls beyond the

remit of this article.

For present purposes, several assumptions must be made about the definition

adopted here. Firstly, the ‘type’ of State failure addressed in the following ana-

lysis is characterized by the State’s (in)ability to provide security, stability and

maintain internally the rule of law. In particular, the State must be able to

sustain its monopoly on the legitimate use of force, and to sustain law and

order domestically. Thus, discussion of failures that have arisen because of

inter alia humanitarian health crises, or natural disasters (for example, when

Haiti was propelled into State collapse by a catastrophic earthquake in 2010

that destroyed much of its infrastructure and left it entirely dependent on for-

eign aid) must be deferred. Secondly, as the impact of the different degrees and

levels of State failure on the law demands a more thorough analysis that falls

beyond the present scope, this article will focus only on ‘worst case’ and ‘close to

worst case’ scenarios—that is, where there has been a complete crisis and dis-

integration of both central government and its extenuating operations. While

some would view Somalia as the only true collapsed State in this narrow sense,

such specific approximation is not necessary here. Indeed, most failed State

indexes, despite the differences in the measures they use, recognize the

Central African Republic, the Democratic Republic of Congo, Iraq,

Afghanistan and the Sudan as generally representative of the most serious

kinds of collapse. Finally, it must be recognized that a question mark hangs

over the matter of ‘too effective’ or ‘illegitimate’ government structures—vin-

dictive, tyrannical, totalitarian and authoritarian regimes that perpetrate serious

atrocities against their own civilian populations—and whether they should be

considered a type of ‘failed’ State. Though common wisdom would suggest that

such situations—potential examples include the recent conflicts that arose in

Libya and Syria following the 2010 Arab Spring—should be precluded from

the definition of State failure given the doctrinal challenges this would invoke,

practice and political rhetoric has nonetheless exhibited a tendency to conflate

these notions.22 Thus, whilst the problem of illegitimate governments that per-

petrate massive human rights violations is acknowledged here, it will not be

directly addressed.

Though the basic markers of a legal definition have been laid out in the

preceding discussion, there is yet need to fully articulate their contours, and in

particular, to place ‘State failure’ in context of the existing norms and conven-

tions of international law. The subsequent discussion is a first attempt at ad-

dressing this problem. In the following sub-sections, the relationship between

failed States, the Westphalian system, and the concept of State sovereignty in

22 John Yoo for example, notes that ‘Different rankings [have disagreed] about whether
a strong, even tyrannical, central government can be considered a failed state when a
small clique presides over widespread poverty and economic collapse – as in North
Korea or Zimbabwe’: Yoo (n 13) 104.
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international law is examined. Section 2 then develops this analysis further by

examining the evolving doctrine of the jus ad bellum in the context of State

failure.

B. The Failed State under the Westphalian System

From a jurisprudential perspective, Daniel Thürer stresses that failed States,

‘though retaining legal capacity, [have] for all practical purposes, lost the ability

to exercise it’ (emphasis added).23 His implicit point is that international law

favours form over substance. Indeed, for all intents and purposes, a State can

cease to look, sound, and behave like a State, but it cannot be ‘unmade’ as one.

International law has established criteria to recognize Statehood, specifically

those codified by the 1933 Montevideo Convention on the Rights and Duties

of States (which lays out the custom relating to the recognition of Statehood).24

The mechanism it provides, however, pertains only to the recognition of

Statehood, and is neither applicable, nor provides insight into, the issue of the

continuing existence of States that suffer a serious downward shift in function-

ality post-recognition.25 As there are no formal mechanisms for de-recognition,

‘[a] State is not necessarily extinguished by substantial changes in territory,

population, or government . . . ’.26 Indeed, there is a ‘presumption – in practice

a strong one – [in] favour of the continuance, and against the extinction, of an

established State . . . [irrespective of the] anarchy [occurring within] the State’.27

The reason for this is that international law filters its perception of empirical

reality through an artificial, State-centric ‘Westphalian’ system. This regime was

constructed to manage the relationship between States, rather than address the

developments occurring within them. It attributes to these States ‘sovereignty of

political units, territoriality, and [entitlement to external] non-intervention’.28

Yet, to do so, it makes the unquestioned assumption that States, once recog-

nized, will always be functional and able to engage in international dialogue. In

other words, the Westphalian system of inter-State collegiality and
non-intervention is rested on the internal stability of the State and its ability

to manage challenges to peace and security that come from within. Robert

Jackson observes that, in order to augment this political/legal infrastructure,

the global community had propagated a kind of ‘sovereignty game’. This was

23 Thürer (n 16).
24 Montevideo Convention on the Rights and Duties of States 165 LNTS 19; 49 Stat 3097

(26 December 1934).
25 Indeed, Higgins observes that ‘once [States are] in the club, the rules by which ad-

mission was tested . . . become less important’ in Rosalyn Higgins, Problems and
Process: International Law and How We Use It (OUP 1995) 42.

26 James Crawford, The Creation of States in International Law (1st edn, OUP 1979) 417.
27 ibid. See also James Mayall, ‘The Legacy of Colonialism’ in Simon Chesterman,

Michael Ignatieff and Ramesh Thakur (eds), Making States Work: State Failure and
the Crisis of Governance (United Nations University Press � 2005) 37.

28 Newman (n 12) 422.
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a phenomenon particular to the late 20th century, wherein new ‘quasi-states’

were—with little regard for their actual efficacy—folded into the international

community as ‘juridical[,] more than empirical[,] entities’.29 The resulting inade-

quacies were a negative by-product of an otherwise justified attempt to decol-

onize the ‘global south’ and put an end to a decades-long era of Western

hegemonic rule, reinforced by the correct belief that all peoples were entitled

to self-determination, democracy and self-governance.30

Yet this does little to assuage the very real problems that have emerged out of
the Westphalian system in recent decades, many relating to its inability to rec-

ognize threats to peace and security that do not stem from international conflict

between powerful and antagonistic States. The majority of the challenges faced

today are internal in nature, and many reflect the asymmetric character of

modern warfare. For example, the dissolution of the former Yugoslavia, with

its incredibly violent birthing-pains, can in large part be attributed to the reten-

tion of colonial era borders, preserved under the doctrine of uti possidetis. These

were originally drawn by imperialists to serve their specific self-interest, and
maintained after decolonization to avoid potential territorial disputes, even

though they did not reflect local, ethnic, religious, and political preferences.

Thus, with the end of the Cold War, which had previously held this conflict at

bay, the underlying tensions between the (more than) 20 different ethnicities

within the former Yugoslavia—all chafing for self-determination and independ-

ence from each other—exploded into one of the 20th century’s most brutal

humanitarian disasters. This was not an isolated incident. Recent secessions

include the Eritrean war of independence, culminating in the State of
Eritrea’s split from Federal Democratic Republic of Ethiopia in 1993, and in

more recent years, the separation of the Republic of South Sudan.

The legally ambiguous character of State secession, unaccounted for within

the overly-simplistic Westphalian system, is a salient example of the current

inflexibility of the law in adapting to the vagaries inherent to the modern under-

standing of Statehood. Yet, secession is but one example of broader trends

relating to the notion of ‘the State’ in its current incarnation, and specifically,

the threats now presented to (and by) it. Indeed, a number of these contempor-
ary risks to peace and security, which are becoming increasingly internal in

nature, are actually reflective of different characteristics of State failure—from

29 Robert Jackson, Quasi-States: Sovereignty, International Relations and the Third
World (CUP 1990) 5. Thurer (n 16), also points out that the Cold War super-powers
artificially kept such ‘shallow-rooted regimes’ in power by ‘preserving them as poten-
tial allies through supplies of arms or through ideology-based power structures which
kept the unity of the State intact by force’. He further notes that colonial regimes
would often last ‘long enough to destroy traditional social structures, but not long
enough to replace them with Western constitutional structures and an effective iden-
tity as a new State’. Finally, an absence of ‘nation-building processes capable of
placing the State on a firm foundation’ solidified the semi-permanency of these es-
sentially hollow state structures.

30 GA Res 1514 (XV), 14 December 1960: ‘Inadequacy of political, economic, social or
educational preparedness should never serve as a pretext for delaying independence’.
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terrorism and transnational crime, to democratic uprising. These are, to some

extent, symptoms of collapse. However, what is clear is that the existence of

failure cleaves open the incongruities between the de facto nature of States with

collapsed public and governmental infrastructure, and the de jure (legal) status

of these entities, which are continuously upheld regardless of actual circum-

stances.31 In so doing, the Westphalian system has provided the (failed) State

with full legal entitlement to its integrity at the expense of their citizens, who

bear the consequences of dereliction of competency by their non-existent gov-

ernments; and their regional and global neighbours, who often have legitimate

concerns about the threats posed to their own security.

Undeniably, such questions have been the basis of ferocious debates over the

years. But as Edward Newman points out, notions of ‘inviolable and equal state

sovereignty - never actually a reality but often respected as a norm – are break-

ing down’.32 He asserts that ‘in terms of empirical patterns, and how these are

studied and addressed in policy terms . . . where insecurity and conflict is primar-

ily characterized by civil war, insurgency and state failure[,] . . . solidarist norms

related to governance and human rights are slowly – and selectively – transcend-

ing absolute norms of sovereignty and non-interference’.33 Naturally, this claim

requires some unpacking, particularly from a legal perspective. The following

section considers its merits.

C. Re-framing the Failed State Debate in the Context of State Sovereignty

Sovereignty remains one of the most amorphous and controversial topics in

international law and relations, which is both a tribute to the endearing

nature of the Westphalian order, and indicative of the irresistible transformation

that the understanding of the State has experienced over the years. It is not the

intent of this article to reinvent the general discourse on State sovereignty.

Rather, it seeks to contribute a contextual dimension to this conversation by

examining how ‘sovereignty’ has influenced the way ‘failed States’ are viewed. It

will be argued that in international law, practice has moved beyond the notion of

‘sovereignty’ as a right of the State itself, and an extension of its Statehood;

towards the understanding that it is defined by the effectiveness of central gov-

ernment and its public institutions. This trend has implications for the way in

which the non-intervention principle and the use of force framework is applied

to such States (as discussed in Section 3).

In international law, an authoritative definition of ‘State sovereignty’ is lack-

ing, as the UN Charter itself avoids providing one. Nevertheless, Article 2(1)

makes the following observation: ‘The Organization is based on the principle of

31 Jackson (n 29).
32 Newman (n 12) 423.
33 ibid.
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the sovereign equality of all its Members’.34 The Charter provides no further

elaboration. However, Bardo Fassbender and Bruno Simma’s widely accepted

examination of Article 2(1) firmly establishes the existence of two aspects of

sovereignty:35

‘[It] has two complementary and mutually dependent dimensions: within

a State, a sovereign power makes law with the assertion that this law is

supreme and ultimate, i.e. that it its validity does not depend on the will

of any other, or higher, authority. Externally, a sovereign power obeys no

other authority.’

Brad Roth explains that international law considers external sovereignty to be

‘the reciprocal terms of the recognition that members of an international legal

order confer on one another’.36 A particularly lucid description was also pro-

vided in the Island of Palmas arbitral award judgment in 1928, where it was

explained that ‘sovereignty in the relation between states signifies independence.

Independence in regard to a portion of the globe is the right to exercise therein,

to the exclusion of any other state, the functions of a State’.37 These descriptions

hint at the traditional position that sovereignty is bound to Statehood. That is,

once the qualifications required for the legal recognition of a State, as codified

by the Montevideo Convention, are achieved, being namely, ‘(a) permanent

population; (b) defined territory; (c) government; and (d) capacity to enter

into relations with other States’,38 the entity’s Statehood is recognized and sov-

ereignty (with its requisite benefits) is granted to it. Roth explains that sover-

eignty is ‘a legal attribute of a territorially bounded political community

enjoying full membership in the international system’, and further, that it ‘be-

longs not to any governmental apparatus, but to ‘the state’ in abstract’.39 The

inference here is that sovereignty is attributable only to an entity that contains

within it all those elements stated in the Montevideo Convention (or at least did

when its Statehood was conferred), and is therefore not mutually exclusive to

any one element specifically (such as ‘government’). Finally, he observes that

‘recognized exercises of sovereignty are acts legally attributed to the will of the

34 UN Charter, art 2(1).
35 Bardo Fassbender in Bruno Simma (ed), The Charter of the United Nations: A

Commentary (OUP 2002) 70.
36 Brad Roth, ‘The Enduring Significance of State Sovereignty’ (2004) 56 Fla L Rev

1017, 1023. Likewise, John Ruggie’s widely adopted definition implies similar
priorities, stating that sovereignty is ‘the institutionalization of public authority
within mutually exclusive jurisdictional domains’: John Ruggie, ‘Continuity and
Transformation in the World Polity: Toward a Neo-Realist Synthesis’ (1983) 35
World Politics 275.

37 See Island of Palmas Arbitral Award (United States of America, v The Netherlands) (4
April 1928) 8.

38 Montevideo Convention on Rights and Duties of States, 26 December 1933, 49 Stat
3097, 165 LNTS 19, art 1.

39 Roth (n 36) 1023.
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designated territory’s permanent population as a whole’, something later noted

is impossible to determine when no effective and representative government is

in operation.40 This description appears to accurately reflect international law’s

conventional understanding of external sovereignty, and how it would function

under normal conditions. The phenomena of State failure and collapse, how-

ever, always occurs in abnormal circumstances. For example, whilst it is true that

no government is objectively entitled to lay claim to sovereignty by virtue of

being, this does not necessarily have a bearing on situations where no govern-

mental system actually exists within the State.

Over the years, in their efforts to remedy the deficits of the prevailing system,

the global community has sought to modify the ways in which it approaches legal

concepts like sovereignty when dealing with hard cases like State failure. As

Bardo Fassbender contends:41

‘Sovereignty is in a process of progressive erosion, inasmuch as the inter-

national community places ever more constraints on the freedom of

action of States . . . driven by a global change in the perception of how

the right balance between individual State interests and interests of man-

kind as a whole should be established.’

This trend has been particularly conspicuous in the post 9/11 era. Under the

auspices of the US war on terror, the norm of sovereignty has been the object of

dramatic changes. Here, the distinction between ‘internal’ and ‘external’ sover-

eignty should be recalled. Internal sovereignty results from a factual determin-

ation of the State’s ability to function, and to make laws, and so on. However,

external sovereignty, being a reciprocal exchange of mutual respect between

equal parties, is much more subjective to the changing perceptions of States

at the international level. Thus, in the practice relating to ‘failed States’, it has

been indicated that there is perception that external sovereignty can be

removed, withheld, transferred and returned contingent on the existence (and

in arguably more controversial circumstances, the legitimacy) of a failing State’s

central government and public institutions. In other words, international recog-

nition of external sovereignty has been, over the years, more frequently treated

as dependent on the existence of government, rather than State. To some extent,

the existence of failed States tends to highlight the particularly complex

inter-relationship between internal and external sovereignty, as in the majority

of cases, a loss of internal sovereignty (for whatever reason) has been a direct

precursor to the perceived loss of external sovereignty by the global order. A

note about the etymology of State failure is necessary in order to clarify this

point. As observed, under the Westphalian system, the ‘State’ does not (and

arguably, cannot) fail. Though this phenomena goes by the politically designated

40 ibid 1024.
41 Bardo Fassbender, The United Nations Charter as the Constitution of the International

Community (Martinus Nijhoff 2009) 112.
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label of ‘State failure’ (or State collapse), the breakdown envisioned is not of the

State (at least, not when considered from a juridical or political viewpoint), but

of government and its annexed institutions. When this happens, in cases like

Afghanistan, Iraq and Somalia, both the internal and external sovereignty of

such governments have been treated as if they are no longer present (or have

been substantially mitigated).42 Thus, the application of the doctrine of

non-interference in such circumstances becomes more complex, and as con-

sidered in Section 3, this has opened the door on the possibility of diversifying

the exceptions to the use of force found in the jus ad bellum framework (at least

where failed States are concerned).

Though this interpretation of Statehood and external sovereignty is undeni-

ably contentious, the rationale behind it, and the compromises it makes, are at

least cogent. Radical changes in practice that attack the legal norms upheld by

the Westphalian system, particularly those that undermine the integrity of

‘States’ (and their ‘legal statehood’) as the central organizing unit of this

system, would not be tolerated by the international community and the fully

operational States within it. Such a position would not only threaten the stability

of international law as a whole, which relies on the legal status of States being

certain to conduct its business, but would create an implicit warning to all States

that their Statehood was not completely guaranteed. However, the approach

highlighted here largely avoids such problems, so it is for this reason that it

appears to have been more widely endorsed. The defining feature of this

method is that it distinguishes between the ‘Statehood’ of a country and its

appended ‘sovereignty’. Thus, whilst a State may lose recognition of its external

sovereignty in the prescribed circumstances of failure and collapse, its de jure

condition of ‘Statehood’ (and its annexed international legal personality) re-

mains intact, ensuring the uninterrupted operation of the Westphalian order.

As long as this approach to Statehood and sovereignty is properly managed by

all stakeholders—particularly in light of fears that such an approach can be

manipulated to justify the neo-colonial ambitions of ‘Western powers’—this

will undoubtedly relieve the tensions Robert Jackson’s ‘sovereignty game’

refers to.

42 This view can in some ways be seen as a variation of the incipient theory of ‘contin-
gent sovereignty’, which Stewart Patrick, of the US Department of State’s policy
planning staff, has explained as the idea that ‘sovereign rights and immunities are
not absolute. They depend on the observance of fundamental State obligations. These
include the responsibility to protect the citizens of the State. When a regime makes
war on its people or cannot prevent atrocities against them, it risks forfeiting its claim
to non-intervention’: Stewart Patrick, ‘The Role of the U.S. Government in
Humanitarian Intervention’ Remarks to the 43rd Annual International Affairs
Symposium, The Suffering of Strangers: Global Humanitarian Intervention in a
Turbulent World (Portland, Oregon, 5 April 2004). The difference between these
positions is that the contingent sovereignty theory is more closely predicated on hu-
manitarian concepts like the Responsibility to Protect, whilst the position advocated
in this article asserts that sovereignty lies with the objective characteristics of the
State—namely the de facto existence of government infrastructure.
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But what evidence is there that this approach is an emerging practice? In fact,

there are several cases that demonstrate how this position has manifested. A few

of these are now considered.

(i) Afghanistan (2001)

The starkest examples of the association of external sovereignty with govern-

ment infrastructure comes from the wars of the USA in Afghanistan and Iraq

after 9/11. In relation to the former, the relevant period considered by this

article occurred between the US bombing of Afghanistan, removal of the

Taliban from the country and installation of the interim power-sharing govern-

ment lead by Hamid Karzai in the closing months of 2001. It has been a matter

of some contention when exactly Afghanistan became a failed State, as in the

long history prior to Taliban rule in the 1990s, there are times when the degree

of failure suffered was, without question, more serious than at other points.

However, after the Taliban movement established itself in Afghanistan, it was

particularly successful in gaining complete and effective control over the coun-

try’s vast territories, and securing internal stability and relative ‘safety’ for its

population. Yet, it did so using an iron fist, and adopting a determined contempt

for international norms and values, effectively isolating it from the global com-

munity. Thus, it was quickly branded a rogue State by the West. Whatever his-

torical reading one adopts of the country’s functionality, it is clear that by the

time the Taliban fell to the USA invasion after 9/11, the State had failed com-

pletely. Indeed, even as the seat of government was being scattered across the

border to Pakistan as Taliban leaders scrambled to escape the American insur-

gency, there had clearly been an implosion of public institutions, there was no

longer any centralized control over the territories, and certainly no continuing

monopoly on the legitimate use of force existed at this point. These features are

surely de minimis requirements of internal sovereignty.

Consequently, the external sovereignty of the State was viewed by the inter-

national community as being lost as well. This opinion comes across most obvi-

ously in the Bonn Agreement, which was put in place after the fall of the

Taliban. The Bonn Agreement, officially known as the Agreement on

Provisional Arrangements in Afghanistan Pending the Re-Establishment of

Permanent Government Institutions, was designed to facilitate the rebuilding

of Afghanistan after the USA invasion, and so established a new Afghan Interim

Authority that would become ‘the repository of Afghan sovereignty, with im-

mediate effect. As such, it shall, throughout the interim period, represent

Afghanistan in its external relations and shall occupy the seat of Afghanistan

at the United Nations and in its specialized agencies, as well as in other inter-

national institutions and conferences’.43 The phrasing of this clause would

43 Agreement on Provisional Arrangements in Afghanistan Pending the Re-establishment
of Permanent Government Institutions (December 2001).
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suggest that its authors considered Afghanistan’s sovereignty to have been lost

(or removed by) the USA, and was now being returned to a new, legitimate

government. The perception that Afghanistan’s sovereignty had been displaced

by the failure of the Taliban and reverted later to a newly established and legally

recognized government was similarly corroborated by other international

bodies. For example, in a 2011 policy paper, the Prosecutor of the

International Criminal Court noted that ‘The Taliban were ousted from

power by the end of the year, and under the auspices of the UN, an interim

governing authority in Afghanistan was established in December 2001. In

May-June 2002 a new transitional Afghan government regained sovereignty . . . ’

(emphasis added).44

(ii) Iraq (2003–2004)

The global war on terror, which led to the USA invasion of Iraq in 2003, shared

a comparatively similar experience. Indeed, the situation has been widely por-

trayed in context of the ebb and flow of the country’s sovereignty. The external

‘sovereignty’ of Iraq, in the period that concerns this article, from the overthrow

of Saddam Hussein by multinational forces to the assumption of authority by the

Interim Iraqi Government in 2004, has been examined vigorously in scholar-

ship—especially in the context of the law of occupation.45 Thus, only a few brief

thoughts are contributed here. One of the most commonly expressed criticisms

of the invasion is that it unjustifiably undermined the sovereignty of the

Republic of Iraq. Indeed, it would be inaccurate to describe Iraq under

Saddam Hussein as being any kind of seriously failed State. The cause of the

State’s collapse can be confidently ascribed to the USA invasion, which had

been unable to provide an adequate substitute to fill the vacuum of political,

economic and military power that had been left in the wake of the deposed

despot. Nevertheless, putting aside the illegal use of force by the USA, it is

clear that the implosion of the country’s central government had seriously

undermined the integrity of Iraq’s ‘sovereignty’. On 8 June 2004, the UN SC

unanimously adopted resolution 1546.46 This resolution called for ‘the end of the

occupation and the assumption of full responsibility and authority by a fully

sovereign and independent Interim Government of Iraq by 30 June 2004’. The

words ‘sovereign’ and ‘sovereignty’ are referenced eight times in the resolution,

which Adam Roberts dryly observes is ‘probably a record for a UN Security

44 The Office of the Prosecutor ‘Report on Preliminary Examination Activities’
International Criminal Court (13 December 2011) 7.

45 See for example, Adam Roberts, ‘The End of Occupation: Iraq 2004’ (2005) 54 ICLQ
27; Conor McCarthy, ‘The Paradox of the International Law of Military Occupation:
Sovereignty and the Reformation of Iraq’ (2005) 10(1) J Conflict Security Law 43;
Barbara Delcourt, ‘Pre-emptive action in Iraq: Muddling Sovereignty and
Intervention?’ (2006) 20(1) Global Quarterly 47.

46 SC Res 1546, 8 June 2004.
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Council resolution, and a reflection of the general truth that the more sover-

eignty is in question, the more it needs to be asserted’.47 The establishment of an

interim authority was perceived by the parties involved to be a return or bestow-

ment of the sovereignty of the State by the USA—an external authority—and its

allies. Indeed, President Bush referred to the plan as ‘our strategy to transfer full

sovereignty to the Iraqi people’.48 Similarly, British Prime Minister Tony Blair

declared that ‘[after] June 30 there will be the full transfer of sovereignty to the

Iraqi government . . . [whose people will then have] full sovereign right of polit-

ical control’.49 It is difficult to ignore the lack of permanency with which Iraq’s

sovereignty has been treated without questioning the belief that sovereignty lies

in the immutable character of Statehood itself.

(iii) Somalia (1991–Present)

There is further evidence to suggest that this position had been applied by the

international community even before 9/11. Since Somalia’s collapse in 1991, the

country has been of considerable concern to international security. It has been

the subject of approximately 20 SC resolutions between 1991, the year of its

collapse, and 2002. Some of these earliest resolutions are notable as points of

comparison with more recent ones. Indeed, it becomes clear by examination of

the language of these resolutions that the ‘external sovereignty’ of the State had

been revoked and returned by the Council a number of times, conditional upon

the international community’s perception of the prospects of a central govern-

ment authority being re-established in the country. For example, in SC Res 733

(1992),50 the first following the ousting of President Siad Barre, there was no

mention of Somalia’s sovereignty. Admittedly, it was not explicitly indicated

that it had been lost either—yet the absence of an express reference to sover-

eignty as a fundamental and integral component of the State structure was par-

ticularly telling when the Council was simultaneously preparing to assert its

Chapter VII powers to sanction the use of force through a peace enforcement

operation within the country.51

47 Roberts (n 45) 39.
48 President George Bush, ‘Handing over Authority to a Sovereign Iraqi Government’,

Remarks after Cabinet Meeting. Washington DC 19 May 2004.
49 Tony Blair, Press Conference at 10 Downing Street, 25 May 2004.
50 SC Res 733 (23 January 1992).
51 See specifically SC Res 794 (3 December 1992), which sanctions the use of force (ie

‘all necessary measures’) by establishing the Unified Task Force (UNITAF); in doing
so, it pointedly ignores any reference to the integrity of the state and its sovereign
rights, whilst focusing on the massive scale of the humanitarian disaster at hand. SC
Res 794 is particularly well known as the first time the SC had sanctioned military
force in a humanitarian mission in a situation of internal conflict. This was particularly
telling, because the internal armed conflict was historically treated as part of a States
domestic affairs, and this external application of force implies a belief that the State
no longer had the right to manage it internally.
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Indeed, in the long passage of years between 1991 and 2002, amongst the

numerous resolutions passed, the SC had asserted the sovereignty of Somalia

only twice—and in both of these cases, context is essential. Firstly, in 1993, SC

Res 865 stated that it ‘[a]ffirms the importance [the SC] attaches to the success-

ful fulfillment . . . of [the United Nations Operation in Somalia II]’s objectives of

facilitation of humanitarian assistance and the restoration of law and order, and

of national reconciliation in a free, democratic and sovereign Somalia’.52 The

phrasing of this preambular paragraph is telling in that it implies that a sovereign

Somalia is conditional upon the achievement of the goals listed, including ‘na-

tional reconciliation’, which was at the time judged to be the most immediate

and direct obstacle facing the re-establishment of a functioning government. The

second time the term is used, the ‘sovereignty’ of Somalia is overtly emphasized,

with SC Res 897 in 1994 stating: ‘Bearing in mind respect for the sovereignty and

territorial integrity of Somalia in accordance with the Charter of the United

Nations . . .’.53 In both of these cases, the express reference to the sovereignty

of Somalia—an exception amongst the numerous other resolutions passed on

the State during that time—should be understood in its political context. There

had been considerable efforts made between 1991 and 1993 to assist the people

of Somalia to restore peace, security and stability by re-building new institutions

and encouraging a return to law and order. In January 1993, to facilitate a

process of ‘political settlement’,54 the UN Secretary General coordinated a

Conference on National Reconciliation in Addis Ababa attended by the major-

ity of the regions warring political factions. This summit was designed to facili-

tate the birth of a new government. Specifically, the agreement reached at the

conference was intended to pave the way for a transitional authority in which

the international community could ‘vest Somali sovereignty and the prime pol-

itical authority’, and that could also function as its legislator (another essential

element of sovereignty).55 It is in this context that the SC tentatively put its

support behind restoring sovereignty to Somalia, operating under the genuine

belief that all parties would abide by the accords made, and would pursue a

central government infrastructure. Indeed, both SC Resolutions 865 and 897

make it explicit in their preambular paragraphs that the ongoing efforts of the

Addis Ababa peace process were essential factors in the Council’s determin-

ation to support Somalia’s sovereignty. SC Res 897 was in fact geared towards

the extension of the mandate of the United Nations Operation in Somalia II

(UNOSOM II)56 so it could aide in the implementation of the Addis Ababa

Agreements, including ‘assisting also in the ongoing political process in Somalia,

52 SC Res 865 (22 September 1993).
53 SC Res 897 (4 February 1994).
54 SC Res 794 (n 50) at [20].
55 Christiane Philipp, ‘Somalia – A Very Special Case’ in Armin von Bogdandy and

Rüdiger Wolfrum (eds), Max Planck Yearbook of United Nations Law, vol 9
(Koninklijke Brill NV 2005) 517, at 540.

56 UNOSOM II had taken over the duties of UNITAF and the first United Nations
Operation in Somalia.
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which should culminate in the installation of a democratically elected govern-

ment’.57 The period following the signing of the initial Addis Ababa agreement

was characterized by a continued degradation of circumstances on the ground,

and attempts to pursue national reconciliation and restore internal control came

to a standstill. Shortly afterwards, it was determined that circumstances pre-

cluded the SC from continuing its presence through UNOSOM II, which con-

sequently withdrew its forces in March 1995. References to Somalia’s

sovereignty disappeared from the rhetoric of the Council after SC Res 897.

In August 2000, continued peace efforts in Somalia bore fruit, when the

Transitional National Government was established during the Somalia

National Peace Conference in Djibouti (later succeeded by the Transitional

Federal Government (TFG) when it was reconciled with an opposing govern-

mental movement) with the full support of the international community, includ-

ing the UN and the African Union.58 In 2008, a peace accord was signed by the

TFG and the Alliance for the Re-liberation of Somalia. This agreement lies at

the heart of the Djibouti Peace Process. The accord again triggered a return of

SC support for the notion of a Sovereign Somalia. In 2002, SC Res 1425 stated

the following:59

Reiterating its call on all States and other actors to comply scrupulously

with the arms embargo, and its insistence that all States, in particular

those of the region, should not interfere in the internal affairs of

Somalia. Such interference only further destabilizes Somalia, contributes

to a climate of fear and impacts adversely on human rights, and could

jeopardize the sovereignty, territorial integrity, political independence

and unity of Somalia.

This paragraph was immediately followed with this statement:

Underlining the role of the Intergovernmental Authority of Development

(IGAD), in particular the frontline States (Djibouti, Ethiopia and

Kenya), in bringing lasting peace to Somalia, and expressing its support

and expectation that the planned National Reconciliation Conference for

Somalia to be held in Nairobi will move forward as a matter of urgency

and with the pragmatic and result-oriented involvement of the frontline

States

From this point, the sovereignty of the State began to be vigorously

re-asserted by the Council. Since 2002, the phrase ‘Reaffirming its respect for

the sovereignty, territorial integrity, political independence and unity of

Somalia, and reiterating its commitment to a comprehensive and lasting

57 Sc Res 897 (n 53) 2(f).
58 Robert Rotberg, ‘Failed States in a World of Terror’ (2002) 81 Foreign Aff 127 134.
59 SC Res 1425 (22 July 2002).
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settlement of the situation in Somalia’ has been a common feature in SC

Resolutions on the nation, including its most recent, SC Res 2036.60 The trigger

for this sudden and concerted effort by the international community to confirm

recognition of Somalia’s sovereignty cannot be ignored. Considerable expect-

ations were placed on the 2000 peace process by the UN, and it was the ap-

pointment of a new parliament during that year that prompted the SC to again

revert sovereignty to Somalia and affirm its right to non-intervention under it.

These efforts culminated in the historic appointment of Somali President

Hassan Sheikh Mohamud in 2012, the first since Siad Barre, following recent

elections. This paved the way for the USA to officially recognize Somalia’s

government in Mogadishu in 2013, a move supposedly intended to recognize

‘the new government’s progress towards political stability and “breaking the

back” of an al-Shabab insurgency’.61 Yet, given the continued collapse of the

State right through this period of political restructuring in 2000, and even into

the present day (where it still ranks first in almost all indices on State failure

presently published), it could be said that such renewed faith only confuses the

matter of the sovereignty of failed States. But in truth, it merely highlights the

subjective and fickle political side of sovereignty. In this case, the sovereignty

bestowed by the Council was not reasoned, by any measure, on the fact of a

restored sovereign State—but rather, on the promise and hope that the transi-

tional government would eventually lift the country out of collapse. Indeed, this

practice seems to reflect the broader approach adopted by the international

community that, whilst a loss of internal sovereignty can or will precipitate a

loss of external sovereignty, the restoration of the latter does not rely on the

return of the former. Indeed, this is only logical. In order, for a newly installed

government, to re-establish internal sovereignty, support and recognition by the

international community must be provided.

In any case, it seems clear from an examination of these facts that the SC, in

an attempt to establish new tools to penetrate the turgid inflexibility of the

current Westphalian system, intentionally decided to treat the recognition of a

State’s external sovereignty as conditional on the existence of a functioning

governmental infrastructure, and in the case of its return after having being

divested, the promise of the restoration of effectiveness. In light of this distinct

shift in the perception of sovereignty in international law, there are clearly fur-

ther ramifications that follow. While the full extent of the potential conse-

quences that flow from this argument fall beyond the reach of this article, the

following section addresses briefly how jus ad bellum and its related doctrines

have been influenced.

60 SC Res 2036 (22 February 2012).
61 See ‘US officially recognizes Somalia’s government’ BBC News (17 January 2013),

available at5http://www.bbc.co.uk/news/world-us-canada-210530714.
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3. The Evolution of the ‘Use of Force’ against the Failed State

Integral to the notion of sovereignty and sovereign equality is the doctrine of

non-intervention in the internal affairs of States. The peace of Westphalia en-

shrines this doctrine, which manifests in the present day as the use of force

regime outlined in the UN Charter.62 The Charter provides a general prohib-

ition on the use of force under Article 2(4), which states that ‘All members shall

refrain in their international relations from the threat or use of force against the

territorial integrity or political independence of any state, or in any other

manner inconsistent with the purposes of the United Nations’. It provides

only two legally recognized exceptions. The first is ‘self-defence’ (Article 51),

and the second when collective action is sanctioned by the Council under its

Chapter VII mandate (Article 42), which it may use to address any matter

perceived to create a threat to or breach of international peace and security.

In this section, two issues are briefly explored. First, in general terms, is the

Charter framework on the use of force eroding? Secondly, how has it adapted to

meet the challenge of failing States? It is submitted that, through evolving prac-

tice, the Charter framework has been interpreted and applied in subtly expan-

sive ways. This has occurred not because of an intention to break the

prohibition, but because it has become necessary to loosen its limitations to

deal with the unique phenomena of State failure. As part of this broadening

interpretation, it is suggested that the unusual circumstances surrounding failed

States have been metastasized in two major ways. Firstly, efforts have been

made to portray the ‘failed State’ itself as an objective threat to international

peace and security, thus allowing intervention to subvert collapse where it might

otherwise be precluded. Secondly, it is contended ‘State failure’ has become a

catalyst for the development of nascent trends originally intended to apply in

more general circumstances. Thus, it has expedited the development of rules

that were already emerging (though these may nevertheless prove to be restrict-

ively applied only in regards to the ‘failed State’). The extent to which the use of

force has responded to State failure has yet to be properly explored, and con-

sequently only a couple of examples are provided here.

A. Is the Charter Framework Eroding?

In the past few years, the law surrounding intervention has often been applied

quickly and loosely, without significant concern for the precise basis or extent of

the mandate of various missions. Thus, it has become impossible to deny that the

prohibition on the use of force has not experienced some degree of corrosion.

In 2011, there has been inter alia a North Atlantic Treaty Organization

(NATO) mission sent into Libya to establish a no-fly zone under the auspices

of the Responsibility to Protect but ultimately resulting in regime change. In the

62 Charter of the United Nations 1 UNTS XVI (24 October 1945).
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same year, the UN operation in the Côte d’Ivoire, in cooperation with the

French Licorne mission, succeeded in bringing despotic former President

Laurent Gbagbo to his knees whilst pursuing the installation of his internation-

ally recognized, democratically elected rival Allassane Ouattara. Such examples

suggest the world has deliberately moved beyond its traditionally

sovereignty-compelled reluctance to intervene, something that had been particu-

larly evident during the Cold War. In fact, the modern interventionist movement

arguably finds its roots in the close of the Cold War, and the dramatic humani-

tarian tragedies that manifested after it.
For years, military interventions have been deployed for reasons as wide and

varied as the removal of foreign dictatorial powers from office, to the prevention

of humanitarian disasters, to facilitating effective self-determination, and so on.

While States have often sought to justify their actions within the existing legal

paradigm, as was seen by the herculean efforts of the USA and its allies to justify

their illegal invasion of Iraq in 2003, such platitudes appear to be more often

lip-service than deferential. Consequently, Jean D’Aspremont states that ‘while

it would be inaccurate to conclude that the prohibition has been completely

undermined, recent practice provides alarming indications that this is precisely

the direction which the prohibition is heading’.63 While this might be surprising

to those who perceive the prohibition as fundamental—indeed normative—to

international law, in fact, ‘[it] does not constitute a constitutive element of a

legal order’,64 and ‘is not a necessary condition to the legal character of the

international order’.65 Indeed, attributing a peremptory character to the use of

force would only assure that the prohibition could not be eliminated from inter-

national law (a prospect that is, in any case, highly improbable)—but would have

no bearing on the question of what exceptions could be carved out of it, nor how

broadly these could be shaped. That is, as D’Aspremont insists, even if it could

be definitively asserted that the prohibition was ius cogens (a position he argues

is polemical), this would not prevent attempts to expand the existing limits of the

prohibition, nor to carve out new ones given the appropriate circumstances.

Nevertheless, because a prohibition on the use of force is not per se mandatory,

nor arguably a minimum requirement for the existence of an international legal

order, this does not mean that it is unnecessary for the purposes of coherence

and stability. What this does mean is that ‘exceptions in the form of multilateral

uses of force [are necessary for] an efficacious collective security system to

exist’.66 As the Charter-prescribed limitations have proven ineffectual, accord-

ing to the practice that D’Aspremont examines, he concludes that there is an

63 Jean D’Aspremont, ‘Mapping the Concepts Behind the Contemporary Liberalization
of the Use of Force in International Law’ (2010) 31(4) U Pa J Int’l L 1089, 1089; see
also Thomas Franck, ‘Who Killed Article 2(4)? Or: Changing Norms Governing the
Use of Force by States’ (1970) 64 Am J Int’l L 809.

64 D’Aspremont (n 63) 1097.
65 ibid 1099.
66 ibid 1100.
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increasing indication of a ‘deep ailment of the collective security system, which

is being undermined by a fading prohibition on the use of force’.67

It is now commonly acknowledged that international interest has turned from

questions on the immutability of the UN framework, towards the possible and

permissible extent of expansions of its existing limits. In this respect, a number

of justifications have been attempted, to varying effect. The most significant

efforts relate to ‘humanitarian’ and ‘pro-democratic’ interventions—though

such doctrines are far from universally accepted and are, nevertheless, still pol-

itical ideologies that are in their early stages of refinement as possible legal

concepts (though there is common acknowledgement that the widespread rec-

ognition of the Responsibility to Protect or R2P has established some new

norms of international law that potentially advance and refine traditional con-

ceptions of the jus ad bellum). States have sought to justify the use of force by

arguing necessity, or the existence of other circumstances that preclude wrong-

fulness. They have tried to expand existing limitations. For example,

self-defence was famously invoked during President George W Bush’s adminis-

tration to justify ‘pre-emptive war’ in Iraq (in the same situation, the USA also

pursued an argument that Council authorization actually existed where none

had been given, using a flawed deductive argument to explain that it had been

‘implied’, or that previous mandates had been ‘revived’). This list of examples of

the expanding exceptions to the prohibition is certainly not definitive, nor is it

closed. Undoubtedly, there is work to be done in investigating the legitimacy of

these policies, as efforts are made to understand the viability of different at-

tempts at expansion.

To this, it would be submitted that ‘State failure’ has already influenced ef-

forts to expand the limits on the use of force, albeit only in minor ways yet.

Indeed, in the examples above, governmental implosion is often presented as the

context under which decisions to use force are made, even if not the direct

reason for it. Thus, scholarship must investigate how ‘State failure’ continues

to affect the contemporary jus ad bellum. The following section provides some

preliminary observations about the trajectory of these changes, highlighting in

particular how the evolving concept of a failed State’s sovereignty has influenced

the practice of use of force.

B. Failed States and the Jus ad Bellum

Failed States are headless giants. They are unique in that they have no real

analogy to existing concepts in international law. Because they lack a head,

that is a functioning government, the international community is severely re-

stricted in the ways in which it can interact with them. Thus, the threats they

present to peace are an unknown quantity, but they have potential to cause

serious damage. When they violate their obligations under international law,

67 ibid 1103.
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mechanisms in the existing international security system—like the power to

sanction belligerent States and senior officials within such regimes—are ren-

dered meaningless. There is nothing to negotiate with, and no one to coerce.

In such cases, what option is there but to resort to military force to rectify the

threat or breach they have caused? It has been argued that failed States cultivate

an environment conducive to the incubation of terrorist groups like al Qaeda,

who can ‘freely build resources, train operatives and establish bases from which

to launch attacks’;68 to become gateways for massive trans-national crime hubs

for illicit drugs, human and weapons trafficking; to facilitate the proliferation of

weapons of mass destruction; and to amplify humanitarian disasters to cata-

strophic levels (as in the Rwanda genocide, the atrocities committed in the

former Yugoslavia, Haiti, and so on). Failed States are ‘usually accompanied

by, and typically associated with, armed conflict. . . . the two phenomena all too

often go hand in hand and mutually reinforce each other, with one frequently

being the root cause of the other’.69 The loss of a central governance infrastruc-

ture, which in sensitive regions of the world is essential for keeping simmering

ethnic and religious tensions at bay, can therefore unleash massive civil wars or

other massacres. This will also have significant trans-national consequences for

regional neighbours, in terms of managing large quantities of refugee spillovers

that have utilized the porous borders arising from the State’s inability to police

their territorial margins. Forced migration is a stimulant for the mobilization of

insurgents across boundaries, can destabilize volatile territories, and create con-

flicts in neighbouring States. For example, following the 1994 Rwandan geno-

cide, displaced refugees were reported to have reformed and militarized in the

Democratic Republic of Congo, conducting targeted attacks across borders

which drew the entire region into a massive armed conflict. Similarly, the

Taliban, which seized control of power in destabilized Afghanistan in the

early 1990’s, finds its roots in the massive influx of refugees into Pakistan,

which was caused by the Soviet invasion and occupation of the country in the

1980’s, which in turn had been sent to beat back the threat of growing Islamic

radicalism. By the time the Soviets had withdrawn from Afghanistan, in 1989,

over 5 million refugees had found their way into camps along Pakistan’s tribal

belt. It was here, from the Pashtun refugee camps in Pakistan, that the ‘core of

the Taliban grew . . . [and from where] their popularity quickly spread’.70

It is for these reasons why ‘failed States’ have been presented by lawyers,

politicians, and academics alike as sui generis threats to global security that

warrant specific consideration of how the jus ad bellum, as it is currently under-

stood, applies to them. Former UN Secretary General Boutros Boutros-Ghali

himself observed that failed States create challenges so distinct ‘that interna-

tional intervention must extend beyond military and humanitarian tasks and

68 Yoo (n 13) 108.
69 Geiß (n 6) 127.
70 Shahid Afsar, Chris Samples and Thomas Wood, ‘The Taliban: An Organizational

Analysis’ (May-June 2008) Military Review 58, 60.
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must include the promotion of international reconciliation and the

re-establishment of effective government’.71 But how should the unusual

nature of State failure inspire jurists to adapt their approach towards existing

legal doctrines? Consider how the jus ad bellum framework may apply. Of their

numerous irregularities, failed States are particularly notable because of their

congruence to the doctrine of the use force. This is because they present cir-

cumstances that are inimical to those values that typify the Westphalian system’s

non-interventionist infrastructure. That is, when States fail, the nebulous status

of their sovereignty has weakened (if it even subsists), making it a poor rebuttal

to external intervention. Conversely, those rationales traditionally associated

with military intervention—such as self-defence, and the prevention of atrocity

and protection of human security—are especially heightened in such circum-

stances, as State failure typically enables the most extreme breaches of interna-

tional peace and security and human rights to occur.

Thus, the first observation made in this section is that States have subtly

altered the methodology they use to conclude whether they have a legal right

to use force. A more fluid approach has been adopted, wherein the determin-

ation to use force against a failed State is not so much seen as the application of

a relatively well demarcated prohibition and its exceptions, but as a balancing of

competing interests. That is, the use of force will depend on evaluating the

strength of the external (and by extension, internal) sovereignty perceived to

be held by the failed State against the potency of the legal justifications for using

force. It should be noted that this is not necessarily inconsistent with the classical

understanding of the use of force, as it is an expression of how the ‘exceptions’

permitted under the Charter, are interpreted by States. However, it is notable

that this methodology is more fluid than what has been traditionally prescribed,

though in doing so, it is better able to respond to the intricacies of each indi-

vidual breach of the peace.

This subtle shift in the practical methodology adopted in the use of force was

clearly outlined by President Barack Obama when he outlined the USA position

on intervention in Syria during the recent, ongoing civil war. The USA, which

was reluctant to involve itself in a new conflict given the others that it was

already fighting on other fronts, was particularly concerned about entering a

conflict as entrenched in inhospitable territorial politics as Syria was, and had

downplayed the possibility of the USA leading a military operation against

President Bashir al-Assad’s regime. However, President Obama was equally

explicit about what circumstances would force his hand, saying that ‘[we]

cannot have a situation in which chemical or biological weapons are falling

into the hands of the wrong people . . . We have been very clear to the Assad

regime but also to other players on the ground that a red line for us is, we start

seeing a whole bunch of weapons moving around or being utilized’. This, he

asserts, would force the USA to re-assess its position on intervention against the

Assad regime—’That would change my calculus . . . [t]hat would change my

71 Boutros-Ghali (n 17).
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equation’ (emphasis added).72 There are two ways of assessing this statement.

From a broader perspective, these comments could be viewed as indicative of a

systemic change in the way that the use of force has been interpreted by the

USA in general. However, it might also be suggested that this approach was

designed to allow the USA more flexibility in its response to the rapidly chan-

ging circumstances of a failing State as it was speeding towards complete col-

lapse. This alternative seems more likely if the President’s comments are taken

in light of the intelligence report provided to the State Department just a few

months later, where it was stated that Syria would soon degenerate into a failed

State if the incumbent regime persisted.73 Though this article does not take a

position on the issue of whether a Syria engaged in a civil war with the al-Assad

regime would constitute a failed State (because this scenario represents an issue

of ‘illegitimacy’, rather than absence or collapse of government) it is worth

noting that there is a clear and explicit link between State failure and the pro-

liferation of weapons of mass destruction. As Paul Newton explains, ‘If unman-

aged disintegration of the Syrian state were to occur, access to weapons of mass

destruction would be uncontrolled’.74 Thus, it seems clear that State failure

would guarantee that the USA’s red line would be crossed. It can also be

argued that this ‘mathematical’ approach to the use of force had prevailed

long before President Obama expressed these thoughts explicitly. Indeed, it

could be said that this process was reflected in President Bill Clinton’s decision

not to intervene in the Rwandan genocide in 1994, so quickly after the USA had

been burned in Somalia. Nevertheless, this is a decision that he has frequently

stated his regret for since.

The specific factors that States would use in their assessment of this ‘equation’

are difficult to determine, given their largely subjective nature, and the political

factors that would no doubt be involved. Of course, it seems clear that in the

case of failed States, the loss of internal sovereignty, predicated on the collapse

of the State’s infrastructure and inability to secure internal order, would weigh

heavily. Indeed, where a State demonstrates especially poor indicators of in-

ternal functionality, whatever perception persists of any lingering sovereignty

fades quickly if there is a clear legal justification to intervene under the auspices

of international law.

Within this context, there are two ways in which the use of force framework

and State failure has been observed to interact. Firstly, State failure can be

viewed as a new object of international law, with justifications for intervention

72 As quoted in Mark Landler ‘Obama Threatens Force Against Syria’ The New York
Times (20 August 2012) available at 5http://www.nytimes.com/2012/08/21/world/
middleeast/obama-threatens-force-against-syria.html?_r¼1&adxnnl¼1&adxnnlx¼
1346860938-G1tb/UY5ER28s2IWþo/Y5w4.

73 See, as reported in David Ignatius, ‘Wories about a ‘Failed State’ in Syria’ Washington
Post (11 January 2013) available at 5http://articles.washingtonpost.com/2013-01-11/
opinions/36312167_1_al-nusra-aleppo-idlib4.

74 See ‘Former UK general warns Western troops could trigger Syria “collapse” ’ BBC
News (24 December 2012) available at5http://www.bbc.co.uk/news/uk-208349774/.
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directly engaged with addressing and preventing complete failure or to restore a

collapsed State. In part, this trend emerges from the interest of the international

community in ‘[seeking] avenues for more preventive and less costly action.

Categorizing State failure – and more specifically, the absence of government

control and the inability to perform basic law enforcement functions – as a

threat to peace may pave the way for such a preventive approach’.75 Notably,

it will be suggested that it is the SC who has set the agenda for this trend.

Secondly, State failure has been a catalyzing agent in the law. It has assisted

and expedited independently inchoate developments in the expansion of the

limitations of existing international law. Put another way, justifications for

broadening the exceptions to the prohibition that had already begun to

emerge in the natural course of practice have found themselves directly tested

against the failed State paradigm. This has, in turn, helped to shape the evolu-

tion of custom. By way of example, the incipient expansion of the Self-defence

doctrine allowing for a military response in retaliation against non-State actors

on the territory of third party sovereign States is considered. Because of the

limitations of this article, the following section will only attempt to provide some

examples of such changes, rather than demonstrate any potentially over-arching

patterns.

(i) Failed States as an object of international intervention

Though scholarship has been mostly united in its perception that there is a

causal (rather than correlative) link between State failure and serious, sustained

threats to international peace and security, this has yet to be definitively trans-

formed into legal terms. There have been some inroads made in the context of

the law surrounding occupation and post-conflict State-building. However,

though failed States are frequently the objects of such activities, these legal

regimes are certainly not unique and exclusive to nor specifically tailored for

them.

The clearest indication that a state of ‘failure’ has become an object threat or

breach of peace in international law, one whose existence is sufficient to initiate

legitimate international intervention, emerges predominantly from the practice

of the SC. In 1992, SC Res 794 declared that ‘the magnitude of human tragedy

caused by the conflict in Somalia, further exacerbated by the obstacles being

created to the distribution of humanitarian assistance’ constituted a threat to

international peace and security.76 This was somewhat extraordinary because

the resolution made no reference to the cross-border effects of the collapse of

the State, but rather, considered the nature of the circumstances invoked by the

failure itself to be sufficient to constitute a ‘threat’ or ‘breach’ to international

peace and security, as required under article 39 of the Charter for Chapter VII

75 Geiß (n 6) 132.
76 SC Res 794 (3 December 1992).
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missions to be sanctioned. In other words, this resolution began to establish a

direct bridge between the State ‘failing’, and the international community invok-

ing force to respond to this failure specifically. In SC Res 841,77 the Council went

further, finding that in Haiti, General Raoul Cédras’s junta, formed by means of

military coup, was therefore undemocratic, and would thus represent a threat to

peace in accordance with Article 39. Consequently, when the use of force was

authorized in 1994 by the Council under SC Res 940, it did so notably excluding

any references to the sovereignty of Haiti, whose democratically elected gov-
ernment remained in exile.78 Likewise, under SC Res 688 relating to the Kurds

of Iraq,79 the Council determined that there were cross-border effects created by

internal human rights abuses and that this breach of human rights by a State

against its citizens was, again, a threat to peace. Finally, it should be noted that,

in a series of resolutions pertaining to Bosnia-Herzegovina, Rwanda, and Haiti,

peacekeeping forces (such as occurred with UNOSOM II in Somalia) were

granted authority to use all necessary measures for peace enforcement purposes.

These authorizations were significant because the Council did not attempt first
to apply the typical pre-use of force sanctions and coercive methods that gen-

erally precede a resort to military force. The presumption, of course, is that the

Council recognized that there was no available aggressor State with which it

could negotiate or coerce, as these nations had no representatives.

In examination of the cumulative practice of the Council, it can be suggested

that it has begun to respond specifically to the distinctive urgencies of State

failure. For instance, Thürer points out that the SC has broadly interpreted its

mandate to engage in more ‘peace-building action, in the form of far-reaching
civil measures ranging from the demobilization of armed forces and steps to

develop and consolidate . . . infrastructure [and] reform . . . governmental and

constitutional Structures’.80 Yet, the embryonic development of such custom

remains in flux. According to Geiß, ‘it remains to be seen whether the

Security Council will follow through and one day consider State failure, as

such, as a threat to peace in the sense of Article 39, irrespective of an impending

humanitarian crisis’ (emphasis added).81

(ii) State failure as catalyst of the evolution of the Self-Defence exception

State failure has, it is submitted, played a hand in the shaping of various incipi-

ent doctrines relating to the use of force. Because of the extreme infrastructural

degradation experienced by failed States, they are premium test cases for the

application of newly emerging interpretations of the law. In this section, the
influence of such an approach on the expansion of ‘self defence’ is considered.

77 SC Res 841 (16 June 1993).
78 SC Res 940 (31 July 1994).
79 SC Res 688 (5 April 1991).
80 Thürer (n 16).
81 Geiß (n 6) 132.
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Though ‘sovereignty’ grants States the right to non-intervention, it also be-

stows on them reciprocal obligations as sovereign States. One of these is that

they must not intervene in the internal affairs of other sovereign States. This

forms the rationale for the legal right to self-defence: a State that breaches this

responsibility has committed an illegal act, and the victim State is entitled to

exercise its fundamental right to grant itself appropriate remedy, in the form of a

(necessary and proportionate) military response, as well as to re-secure its own

national security interests. But as with much of the existing regime, the trappings

surrounding this legal doctrine are clearly inadequate in the age of irregular,

asymmetric warfare. The emergence of ‘the terrorist’ has demonstrated the need

to develop and deepen the contours of self-defence. Failed States are particu-

larly vulnerable to occupation by violent armed non-State groups. For example,

terrorist cells in Pakistan—which include the Taliban and al Qaeda—were once

described as having ‘established themselves as a state within a state’, a reference

to the so-called no-man’s land of the Federally Administered Tribal Areas.82 In

fact, it is not just terrorism which State failure is a magnet for – piracy, and

transnational crimes such as drug trafficking are also commonly associated with

this level of internecine strife. Thus, one of the focal points for the expansion of

the concept of self-defence lies in the previously unaddressed issue of the tar-

geting of groups present on the territories of a State (as opposed to the separate

issue of specifically targeting the State itself). Whilst the law provides some relief

in these circumstances under a doctrine of ‘hot pursuit’, terrorism typically pre-

sents a scenario that far transcends its scope. Battering open the doctrine of

self-defence can be something of a double-edged sword for States that too

strongly advocate such a position, and thus, it is necessary to strike an appro-

priate balance between the restrictive black letter definition of the doctrine, and

a more generous definition, which would allow them to retaliate against violent

non-State threats.

Concerning how an ‘equation’ or ‘calculus’ would balance between the sov-

ereignty of a failed State and the legitimacy of a justification of self-defence

within the ‘contemporary’ approach to the use of force, a particularly difficult

juridical challenge that has emerged is that of military action against States that

hosts terrorists. Clearly, a State that ‘knowingly’ harbours terrorists on their

territory has committed an unlawful act ‘contrary to the rights of other

States’.83 However, there has been no consensus on the right to military

action against those States that have breached this obligation. Historically, inter-

national law has privileged a State’s right to non-intervention over the interests

of another, which seeks to use force against it to secure their national security

interests. This was in part corroborated by the ICJ in its Nicaragua judgment,

where it established an ‘effective control’ test to determine when an act com-

mitted by a non-State group could be attributed to a State. Here, the ICJ

82 Max Boot, ‘Pirates, Terrorism and Failed States’ The Wall Street Journal (9 December
2008).

83 See Corfu Channel (UK v Alb) 1949 ICJ Rep 4, at 22 (9 April 1949).
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explained that attribution of responsibility to a State could occur only if it had

‘effective control of the military or paramilitary operations [during] the course

of which the alleged violations were committed’.84 In other words, if a State

knew and/or tolerated wrongful acts of non-State groups, or were unable to

prevent them, this would not be sufficient to hold it responsible for their con-

duct. As holding a State accountable for the actions of groups that it hosts is a

necessary stepping stone towards establishing a legal basis for the use of force

(particularly, in self-defence) against that group, this judgment had the effect of

limiting the scope of possible options available under the law to the State that

had been the initial victim of the crimes committed by the non-State actors.

However, as Theresa Reinold points out, this standard had long been rejected by

the USA, which had ‘upheld the claim that a state is responsible for the actions

of private actors operating on its territory even if does not exercise effective or

overall control over them, and that self-defense may therefore be exercised

against the non-state actor and its state sponsor alike’.85 In other words, the

USA will not in practice hesitate to use force against another State that is host to

a terrorist group, even if it does not have direct influence over that group, and if

the act of terrorism itself was private (in the sense that the State did not play a

hand in orchestrating it).

This policy is likely to take on increased legal prominence in the international

arena, given that it has been historically accepted as a politically legitimate

strategy. For instance, the USA and the UK have been unanimous in their

support of Rwandan President Paul Kagame, who pulled the nation out of its

1994 Tutsi genocide. They have been generally supportive of his cross-border

military activities, which include the 1996 invasion of Zaire (now the

Democratic Republic of Congo), where he pursued Hutu extremist forces into

the UN refugee camps that had become their base of operations, as one com-

mentator puts it, for ‘running murderous cross-border raids and [planning] a new

genocide’.86 Undoubtedly, the widely acknowledged failure of Zaire under three

decades of rule by President Mobutu Sese Seko, before he was deposed in the

mid 1990’s, would have eased the conscience of the international community

which had generally supported Kagame’s invasion. In the post 9/11 era, the

paradigmatic example of this policy comes from the USA invasion of

Afghanistan, which was conducted in pursuit of the terrorist group Al-Qaeda,

who had taken responsibility for the attacks on the World Trade Centre.87 As

Theresa Reinold notes, ‘the vast majority of States did not challenge the United

84 Military and Paramilitary Activities in and Against Nicaragua (Nicaragua v US) 1986
ICJ Rep 14, at [195].

85 Theresa Reinold, ‘State Weakness, Irregular Warfare, and the Right to Self-Defence
Post 9-11’ (2011) 105 Am J Int’l L 244, 251.

86 Chris McGreal, ‘Rwanda’s genocide and the bloody legacy of Anglo-American guilt’
The Guardian (12 December 2012) available at 5http://www.guardian.co.uk/
commentisfree/2012/dec/12/rwanda-genocide-bloody-legacy-angloamerican-guilt4.

87 See Marko Milanovic, ‘Self-Defense and Non-State Actors: Indeterminacy and the
Jus ad Bellum’ European Journal of International Law: Talk!, (21 February 2010).
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States’ claims to exercise its right to self-defence against both the actual perpet-

rators of the attacks and the State providing safe haven to the terrorists.

Governments . . . also provided crucial [resources]’.88 More recently, in 2011,

the Republic of Kenya—which had historically refused to engage its military

forces in international armed conflicts—sent troops into neighbouring Somalia.

It argued that it was acting in ‘self-defence’, yet it was not retaliating against any

act attributable to the State, or the TFG. Rather, the Kenyan military was

ordered to stop the Al-Shabaab jihadist terrorist cell based in Somalia from

continuing its practice of running raids over the border to kidnap tourists and

aid workers in Kenya.89 Not only has the international response to this act been

non-existent, but academia has been equally reserved in its judgment. In this

case, the particularly weak sovereignty demonstrated by the TFG has been

completely off-set by the seriousness of the threat to the peace and security of

Kenya, and therefore warranted military intervention.

The body of jurisprudence that surrounds the rights and responsibilities of

non-State actors is expanding rapidly. Cases like the Kenyan intervention in

Somalia have proven ideal for testing the legitimacy of such changes. There

are two main reason for this, both relating to the unique nature of failed

States. The first is that, because failed States are by definition absent a central

government that can rebuff an assertion of self-defence by an ‘intervening’

State, there is no direct resistance by the State being impugned to such an

interpretation of self-defence. Secondly, in such circumstances, it is often not

important to attribute the act of the non-state group to the host State in order to

make a compelling case for breaching State sovereignty as there is no body or

entity representing the State to which these acts need to be ascribed.

4. Conclusion

If the prohibition on the use of force as we know it is coming to an end, whatever

shape and form it assumes next must reflect the evolving rhetoric of the inter-

national security environment. The riddle of the failed State undoubtedly sits at

the heart of this debate. These ungoverned spaces are fundamentally unique

creatures that require a specifically tailored legal response. Indeed, it is likely

that the repercussions for the law extends beyond the jus ad bellum, and at least

in a security context, could implicate inter alia the law of occupation and terri-

torial administration, or potentially inform a limited humanitarian intervention

exception. However, whatever strategies emerge from this dialogue must be

cloaked in the familiar trappings of the incumbent legal order if any forward

momentum is to be achieved. This article suggested that this process has already

started to take shape, and that it has—whether deliberately or not—begun to

88 Reinold (n 85) 251–52.
89 H Otenyo, ‘Kenya: Security High at Country’s Borders Says Saitoti’ Nairobi Star (10

October 2011) available at5http://allafrica.com/stories/201110101583.html4.
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transform prevailing legal doctrines to respond to the peculiarities of State fail-

ure. The building blocks of international law—sovereignty, equality, and

non-intervention—can (and should) in some way be contextualized to make

sense of the contemporary world order, and slowly but surely, it is beginning

to. But these efforts are in their nascent stages, and considerable work lies in the

future for jurists seeking to understand this fundamentally political animal

within the legal discipline.There is need to understand not only the causes of

failure, and the impact it has on the regime on the use of force, but to engage

with these issues in a way that pushes against the traditionally short-sighted

‘Westphalian’ system. The hope is that this will pave the way for long-term,

sustained restoration of the governments that once were, or could have been,

and can be again.
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