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This article examines the concept of abuse under
theMerger Directive, as well as themeasures
Member States are entitled to take to address
abuse. The author notes various problems,
including the fact that the forms of
reorganization that qualify for tax deferral
under the Directive are not well-defined.
Further, the concept of abuse itself under the
Merger Directive and EU law is ambiguous,
resulting in diverging national anti-abuse
measures.

1. Introduction

The Merger Directive1 allows companies to merge,
divide, transfer assets and exchange shares2 (“reorga-
nize”) across borders of Member States in a tax-neutral
manner by allowing tax deferral3 on appreciated assets
until such assets are disposed of in a taxable manner.
However, such tax benefits can be denied if the reorgan-
ization is found to be abusive – Member States may
refuse to apply or can withhold tax benefits based onArt.
15(1)(a)4 of the Merger Directive, where it appears that
the principal objective or one of the principal objectives
of the transaction is tax abuse. Therefore, it is important
to determine what is considered to be abuse under the
Merger Directive and what each Member State and its
tax authorities are entitled to do to prevent and combat
abuse. This article attempts to answer these questions.

2. Two Approaches in Dealing with Abuse

Since the adoption of the Merger Directive in 1990, the
European Court of Justice (ECJ) has only decided seven
cases on the interpretation of the provisions of the Mer-
ger Directive, namely Leur-Bloem,5 Commission v.
Greece,6Andersen og Jensen,7Kofoed,8A.T.,9 Commission v.
Belgium10 and Zwijnenburg.11 Commission v. Greece and
Commission v. Belgium deal with the failure of Greece
and Belgium to implement the Merger Directive and its
amendments. The rest of the cases, in various depth, deal
with the anti-abuse rule included in the Merger Dir-
ective, in light of the different forms of reorganization
undertaken by taxpayers.

Based on an analysis of the Merger Directive cases, the
ECJ seems to apply the following pattern of inquiry:

1. Does theMerger Directive apply? In other words, are
taxpayers entitled to tax deferral? The following tests
are applied:

a Whether the reorganization is cross-border or
domestic;

b Whether the taxpayers involved are eligible legal
entities; and

c Whether the transaction fits within the defini-
tion of a reorganization under the Merger Dir-
ective.

If all of these tests are satisfied, the taxpayers are
entitled to the benefits of the Merger Directive,
unless the anti-abuse rule applies. The next question,
therefore, is:

2. Does a national anti-abuse rule apply? If it applies,
does the national anti-abuse measure comply with
EU law?

Thus, every case that involves potentially abusive prac-
tices gives the courts and national tax authorities the
opportunity to tackle abuse from two angles. First, they
can look at whether or not the transaction, as such,
should qualify as a reorganization under the Merger Dir-
ective. Second, even if the transaction formally satisfies
the requirements of a reorganization, they may never-
theless attack it under the anti-abuse rule.

An example of failure to meet the first test (does the
transaction qualify as a reorganization) is Andersen og
Jensen, where the ECJ decided that the transaction did
not fall under the definition of a “transfer of assets”, and
thus did not qualify for tax deferral.Here the ECJ did not
need to go to the next prong and analyse the application
of the anti-abuse measures.
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It should be noted that the approach taken by the ECJ in
Andersen og Jensen is rather exceptional, as, to date, the
majority of cases have been decided under the second
test (whether the anti-abuse measure applies). It seems
that the ECJ prefers that a transaction be granted tax-
deferred treatment if the transaction formally meets the
basic definition of a reorganization under Art. 2 of the
Merger Directive, regardless of the likelihood of abuse. It
is then up to the Member States to attack such a transac-
tion through their national anti-abuse measures. In
Leur-Bloem, Kofoed and Zwijnenburg the ECJ did not
thoroughly analyse the substance of the transaction and
how it fits into the mold of the reorganization definition.
Instead, the ECJ used its famous quote in Para. 36 of
Leur-Bloem, which provides that the Merger Directive
applies without distinction to all mergers, divisions,
transfers of assets or exchanges of shares irrespective of
reasons, whether financial, economic or simply fiscal.12
Based on this statement, the ECJ confirmed that the
transactions formally qualified under the broad reor-
ganization definition under the Merger Directive, and
thus could only be attacked under anti-abuse measures.

Member States face an uphill battle when dealing with
the first test because there are many reorganization
terms that remain undefined, for example, “securities
representing the capital of the other company”,“cash pay-
ment”, “branch of activity”, “all assets and liabilities”, “pro-
rata” and “majority vote”. The ECJ has consistently disal-
lowed any interpretation of terms by the Member States,
by refusing to accept any conditions, qualifications and
gap filling. See 4. for more details.

Consequently, it is far more likely for an abusive reorgan-
ization to be challenged under the anti-abuse rule than
for it to fail to fit within the reorganization definitions.A
good example is Kofoed, where the ECJ held that the
transaction formally satisfied the requirements of an
exchange of shares under the Merger Directive; however,
it was subject to further scrutiny under the anti-abuse
rule of the Member State concerned.

Based on the above, the article first analyses the concept
of abuse under EU law and then reviews issues related to
the implementation of the rule into the national laws of
the various Member States.

3. The Concept of Abuse

3.1. Definition in the Merger Directive

Art. 15(1)(a) of the Merger Directive, also known as a
“reservation of competence” by the Member States,13
allows Member States to withhold the tax benefits of any
of the provisions of the Merger Directive where it
appears that the reorganization:

has as its principal objective or as one of its principal objectives
tax evasion or tax avoidance; the fact that one of the operations
referred to in Article 1 is not carried out for valid commercial
reasons such as the restructuring or rationalization of the activi-
ties of the companies participating in the operation may consti-
tute a presumption that the operation has tax evasion or tax
avoidance as its principal objective or as one of its principal
objectives.

In order to understand the exact scope of Art. 15(1)(a), it
is important to examine, first, how it relates to the exist-
ing general abuse doctrine under EU law, and, second,
the definition of various phrases included in Art.
15(1)(a), such as “tax evasion and avoidance”, “principal
or one of the principal objectives”, and“valid commercial
reasons”.

3.2. General principle of abuse under EU law

In Kofoed, the ECJ held that Art. 15(1)(a) reflects the gen-
eral EU law principle that abuse of rights is prohibited.14

First, it is interesting to note that in 1990, when the Mer-
ger Directive was adopted, there was no general principle
of abuse of rights. There were a number of cases, notably
a line of cases starting with Van Binsbergen,15 that con-
tained some references to the notion of abuse of rights in
the context of the freedom of movement. There were,
however, no ECJ cases on the abuse of tax laws. As such,
how can Art. 15(1)(a), adopted in 1990, reflect a non-
existing general principle? Accordingly, Member States
could potentially argue that Art. 15(1)(a) is lex specialis
with regard to the general principle.

If, however, the ECJ’s reasoning in Kofoed is followed,
then, due to the fact that the Merger Directive is second-
ary legislation, its anti-abuse rule (1) has to comply with
the anti-abuse doctrine developed with regard to the
fundamental freedoms and (2) has to be interpreted as
far as possible in line with the Treaty on the Functioning
of the European Union (TFEU) and its objectives and
with general principles of EU law, setting aside conflict-
ing interpretations.16

The issue then is the scope of the general EU law prin-
ciple.When it comes to tax cases, it is not clear if there is
even a single concept of abuse of EU law.

The ECJ first analysed the concept of abuse in cases that
dealt with restrictions of fundamental freedoms. Specifi-
cally, in the landmark case of Emsland-Stärke,17 which
dealt with export and re-importation, the ECJ laid out
two requirements for finding that abuse of EU law exists:
the objective element (which relies on the formal letter
of the law rather than the spirit of law) and the subjective
element (obtaining a tax advantage by using an artificial
arrangement). In dealing with the abuse of tax directives,
the ECJ applied a slightly different test in Halifax. It
stated that:
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12. See Kofoed, note 8, Para. 30 and Zwijnenburg, note 11, Para. 41.
13. See Leur-Bloem, note 5, Para. 39.
14. See Kofoed, note 8, Para. 38.
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cus Maria van Binsbergen v. Bestuur van de Bedrijfsvereniging voor de Metaalni-
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Association des Centres distributeurs Édouard Leclerc and others v. SARL “Au blé
vert” and many others that followed in this line of cases.
16. H. Schermers and D. Waelbroeck, Judicial Protection in the European
Union, 6th ed. (The Hague: Kluwer Law International, 2001), p. 19.
17. ECJ, 14 December 2000, Case C-110/99, Emsland-Stärke GmbH v.
Hauptzollamt Hamburg-Jonas (“Emsland-Stärke”), Paras. 52 and 53.
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[…] in the sphere of VAT, an abusive practice can be found to
exist only if, first, the transactions concerned, notwithstanding
formal application of the conditions laid down by the relevant
provisions of the Sixth Directive and the national legislation
transposing it, result in the accrual of a tax advantage the grant
of which would be contrary to the purpose of those provisions.
Second, it must also be apparent from a number of objective fac-
tors that the essential aim of the transactions concerned is to
obtain a tax advantage […].18

Here, the Emsland-Stärke objective and subjective tests
were somewhat modified: the objective test did not refer
to a combination of objective circumstances and the
subjective test did not refer to the artificial creation of
circumstances.19 Further, in Cadbury Schweppes,20 which
dealt with restrictions of fundamental freedoms, the ECJ
laid out a new test, which combined Emsland-Stärke and
Halifax. Lastly, in a recent direct tax case, Société de Ges-
tion Industrielle SA (SGI) v. État Belge,21 the ECJ referred
only to the subjective and not the objective part of the
Emsland-Stärke test. However, since the SGI case cited
Cadbury Schweppes, arguably the objective test was
incorporated as well.

Consequently, is there really a single concept of abuse
under EU law? The opinion on this issue amongst legal
scholars is divided. Based on the various definitions
given by the ECJ, some believe that the concept of abuse
is different with regard to VAT (Halifax), direct taxes in
the absence of secondary EU law (Cadbury Schweppes
and Thin Cap GLO)22 and in the presence of secondary
EU law (Kofoed).23 Others believe that there is a single
concept of abuse.24 They analyse case law, try to find a
common denominator and come up with a generalized
definition that would fit all scenarios of abuse of EU tax
law.

Accordingly, when, in Kofoed, the ECJ refers to the gen-
eral EU law principle that an abuse of rights is prohib-
ited, which is reflected in Art. 15(1)(a), one must ask
what is really meant by this. The ECJ cites both Halifax
and Cadbury Schweppes,25 which do not apply the same
test. What is the impact, if any, on the scope of the gen-
eral principle after the SGI case? This remains to be seen.

3.3. Tax evasion and tax avoidance,wholly artificial
arrangements andKofoed

The anti-abuse rule of the Merger Directive allows
Member States to deny tax benefits where a reorganiza-
tion has, as its principal objective or as one of its princi-
pal objectives, tax evasion or tax avoidance. Neither the
Merger directive, nor case law, define tax evasion or
avoidance. Instead, the ECJ refers to “abuse”, “abuse of
law”, “abuse of rights” and “abusive practices,”26 which
seem to cover both avoidance and evasion.27 In tax cases
not related to the Merger Directive the ECJ uses “tax
avoidance” and “tax evasion” interchangeably, even
though the majority of the cases relate to tax avoidance
and not evasion.28 Problems of terminology are often
also accompanied by linguistic differences in translating
the case law of the ECJ into the official languages,29
which adds another layer of confusion.

Instead of tax avoidance or tax evasion, the real test of
abuse in regard to EU law seems to be the wholly artificial
arrangement test.30 Pursuant to Cadbury Schweppes, there
are two criteria in deciding whether a wholly artificial
arrangement exists: (1) a subjective element, consisting of
an intention to obtain a tax advantage, and (2) an objec-
tive element referring to the objective circumstances that
demonstrate that the objective pursued by EU law has
not been achieved.

Does the wholly artificial arrangement test apply to
abuse under the Merger Directive? Kofoed does not
directly refer to the wholly artificial arrangement test.
Instead, the ECJ again uses different wording. Similar to
Halifax and Cadbury Schweppes, the Kofoed test contains
an objective test (“individuals must not improperly or
fraudulently take advantage of provisions of EU law”)
and a subjective test (“transactions carried out not in the
context of normal commercial operations, but solely for
the purpose of wrongfully obtaining advantages pro-
vided for by Community law”).31 Note that with regard
to the objective test, Kofoed does not refer to objective
circumstances that demonstrate that, despite formal
observance of the conditions laid down by EU law, the
objective pursued by the Merger Directive has not been
achieved. Perhaps the ECJ meant to incorporate such a
test by citing Halifax and Cadbury Schweppes. Yet, it is
regrettable that the ECJ does not use consistent termi-
nology.

The Kofoed definition raises several further questions.
First, what is considered to be “improperly taking advan-
tage of law”, “normal commercial practices” or “wrong-
fully obtaining advantages”?32 Second, does Art. 15(1)(a)
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Rousselle and H.M. Liebman,“The Doctrine of theAbuse of Community Law:
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European Taxation 12 (2006), pp. 559-564; and Confédération Fiscale
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of Abuse in European Law, Based on the Judgments of the Court Delivered in
the Field of Tax Law – November 2007”, European Taxation 1 (2008), p. 34.
24. B. Kiekebeld, “Anti-Abuse in the Field of Direct Taxation: Is there One
Overall Concept?”, EC Tax Review 4 (2009), pp. 144-145.
25. See Kofoed, note 8, Para. 38.
26. See, for example,Kofoed, note 8, Para. 36, which refers to “abuse of rights”
and Para. 38, which refers to “abusive practices”.
27. See Confédération Fiscale Européenne, note 23, pp. 33-36.
28. For more details, see P.Merks,“Tax Evasion, TaxAvoidance and Tax Plan-
ning”, Intertax,Vol. 34, (2006), p. 280.
29. See Confédération Fiscale Européenne, note 23, p. 34.
30. In Emsland-Stärke, note 17, Paras. 52 and 53, the ECJ refers to the “artifi-
cial creation of conditions”. The ECJ continues to systematically apply the arti-
ficial creation of conditions concept in income tax cases. See De Broe, note 19,
p. 763.
31. See Kofoed, note 8, Para. 38.
32. These terms were directly copied fromHalifax, note 18, Para. 69. There is
also no explanation of the terms in Halifax.
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of the Merger Directive and Kofoed reflect the ECJ’s
understanding of the general principle of abuse?33 If so,
how does it fit into the existing case law? Has the Cad-
bury Schweppes test now been modified by Kofoed, and if
so, does this modification apply only to cases decided
under the Merger Directive, or also to other tax cases? In
other words, the impact of the Kofoed case is not clear.

3.4. Avoiding or evading which tax?

An interesting question was raised by Zwijnenburg. It is
apparent from the facts of the case that the parents, who
owned real property through a company, wanted to
transfer it to their son’s company, which had previously
leased the property. They chose a merger as a vehicle for
avoiding transaction tax and passing the business to the
next generation. The issue was whether or not the bene-
fits of the Merger Directive could be withheld in circum-
stances where the parties chose the form of a merger for
the purpose of avoiding transaction tax and not corpo-
rate income tax. The ECJ held that the Merger Directive
concerns income taxes only; other taxes remain within
the scope of the taxing powers of the Member States; and
the income tax benefits granted under the Merger Dir-
ective cannot be withheld, by invoking the anti-abuse
rule, to compensate for a failure to pay other taxes.34

The author agrees with the ECJ that the application of
the national anti-abuse measures has to be proportional
and cannot go further than necessary to fight abuse.
However, in this case, the ECJ failed to consider the fact
that a transfer of real property would normally be sub-
ject to Dutch real property transaction tax,35 and it is
only when the property is transferred in pursuance of a
reorganization that there is no transaction tax. In other
words, it seems that the Dutch legislator tried to align the
tax deferral granted under the Merger Directive to tax
deferral of the transaction tax, to make each reorganiza-
tion truly tax deferred.

What was the purpose of the merger in Zwijnenburg?
From the facts of the case it appears that it was to trans-
fer the real property to the son’s business; it was not the
merger as such. A transfer of real property would nor-
mally be subject to both income taxes and real property
taxes. If the transaction is considered to be abusive, one
must tax it based on its substance – as a transfer of real
property, subject to both income and real property trans-
fer taxes. In the author’s opinion this outcome is not dis-
proportionate, because this is how all transfers, except
transfers related to true reorganizations, are taxed.

Zwijnenburg leads to several conclusions. First, the anti-
abuse rule of the Merger Directive targets only abuse of
income taxes. Second, a reorganization can be used as a
tool to avoid any taxes, except for income taxes, as long as
such avoidance is not otherwise prohibited by EU law or
national anti-abuse measures specifically targeted at pre-
venting such abuses. For example, a reorganization
might help avoid inheritance taxes and real property
transfer taxes. It may not work with VAT36 and capital
duty taxes.37

In the author’s view, the ECJ’s approach in Zwijnenburg
fails to consider the goals of theMerger Directive – to pro-
mote cross-border reorganizations carried out for the
purpose of restructuring or rationalizing a business.
Instead, it allows for the use of a reorganization as a tool to
achieve goals that otherwise would normally involve tax
consequences, such as transactional and succession taxes.

3.5. Principal or one of the principal objectives

Another aspect of the definition of abuse is that the tax
evasion or avoidance has to be the principal objective or
one of the principal objectives of the reorganization for it
to fall outside of the scope of the Merger Directive.

The phrase“principal objective” is not clearly defined any-
where. How do you weigh the objectives? Some say that
it is necessary to compare the importance of the tax
objectives with the importance of the other objectives.
Others say that one needs to examine whether or not the
transaction would have taken place in the absence of fis-
cal reasons.38 The ECJ has yet to decide on this issue.

Further, the legislator has specifically included both
options – principal objective or one of the principal object-
ives – in the anti-abuse clause. Does that mean that
Member States should refuse tax deferral if there are
other principal objectives besides tax savings? So far, the
ECJ has not clarified this issue. In Leur-Bloem, the ECJ
refers only to a planned operation that has as its objective
tax evasion or tax avoidance,39 without distinguishing
between the principal purpose and one of the principal
purposes. Other cases decided with regard to the Merger
Directive do not analyse the objectives or purposes at all.

In regard to non-tax cases, the ECJ has ruled that EU law
benefits will be denied where the sole reason for entering
into the transaction is to claim an EU benefit or circum-
vent national law through recourse to EU law.40 How-
ever, with regard to tax law, the ECJ has not been consis-
tent in pursuing the sole reason theory. In Halifax, the
ECJ referred to the essential aim,41 based on which a tax-
payer may be regarded as behaving abusively even if
there are other economic objectives present.42 In Thin
Cap GLO, which followed Halifax, the ECJ used the sole
and essential purpose tests interchangeably.43 In Denkavit,
the ECJ followed the sole purpose test.44 In Part Service,
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33. The ECJ, in Para. 38, states that Art. 15(1)(a) reflects the general EU law
principle and goes on to explain the principle.
34. See Zwijnenburg, note 11, Paras. 47-56.
35. Id., Paras. 9-13.
36. See Halifax, note 18, Para. 85.
37. ECJ, 7 June 2007, C-178/05,Commission v. Hellenic Republic, Para. 32.
38. S. Claes and N. Van Gils, “(Further) Implementation of the EU Merger
Directive in Belgian Domestic Tax Legislation Opens New Opportunities for
Tax Neutral Cross-Border Corporate Reorganizations”, 37 Intertax 10 (2009),
pp. 553-579, at p. 558.
39. See Leur- Bloem, note 5, Para. 45.
40. De Broe, note 19, pp. 765, 766, 773, 826 and 827.
41. See Halifax, note 18, Para. 74.
42. De Broe, note 19, p. 773.
43. See Thin Cap GLO, Paras. 77 and 81.
44. ECJ, 17 October 1996, Joined Cases C-283/94, C-291/94 and C-292/94,
Denkavit International BV, VITIC Amsterdam BV and Voormeer BV v. Bundes-
amt für Finanzen (“Denkavit”), Para. 31.
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the ECJ distinguished between the principal aim and the
sole aim, stating that abuse is present where the principal
(as opposed to sole) purpose is tax avoidance.45 Lastly,
three months after Part Service, the ECJ in Ampliscien-
tifica46 referred again to the sole aim test.

Thus, one may argue that, based on the Merger Directive
and the case law stemming fromHalifax and Part Service,
the benefits under the Merger Directive can be denied if
one of the principal objectives (essential aims) of the
transaction was tax avoidance or evasion. This interpre-
tation could potentially put many reorganizations out-
side of the scope of the Merger Directive because tax
deferral normally is one of the principal aims for struc-
turing a transaction as a reorganization, as opposed to a
taxable sale, transfer or liquidation. That, in turn, would
frustrate the core purpose of the Merger Directive – to
allow taxpayers to benefit from tax deferral for cross-
border reorganizations. Therefore, the author believes
that the language of the concept of “tax avoidance as one
of the principal objectives”was not carefully thought out
and potentially conflicts with the aims of the Merger
Directive.

A counter-argument can be made in favour of the sole
aim test based on the ECJ holding that, in order to
achieve a legitimate economic aim, a taxpayer should be
able to choose the most favourable tax treatment out of
several options without being charged with tax avoid-
ance.47 Following this approach, the benefits under the
Merger Directive could be denied only if the taxpayer
had tax avoidance or evasion as the sole objective of the
transaction. This would also be consistent with Denkavit
and Ampliscientifica.

It appears that Member States also struggle with the
implementation of these concepts. In Belgium, for exam-
ple, the tax authorities are likely to consider a reorgani-
zation abusive if there is an overwhelming underlying
tax reason and only a minor commercial motive.48 Fin-
land and the United Kingdom apply the “sole or one of
the principal objectives” test.49 France, Bulgaria50 and
Hungary51 apply the sole objective test.52

3.6. Valid commercial reason

Another way to define the concept of abuse for purposes
of the Merger Directive is to look at the existence of a
valid commercial reason, or the lack thereof. In accord-
ance with Art. 15(1)(a) of the Merger Directive, if a reor-
ganization is not carried out for a valid commercial rea-
son, there may be a presumption that the operation has
tax evasion or tax avoidance as its principal objective or
one of its principal objectives. The leading interpretation
of this provision is that the concepts of a “valid commer-
cial reason” and “tax avoidance or evasion” are mutually
exclusive – if there is a valid commercial reason, there is
no tax avoidance or evasion, and vice versa.53

3.6.1. The commercial reason concept

What is a valid commercial reason? The Merger Directive
provides only one example of a valid commercial reason

in Art. 15(1)(a): restructuring or rationalization of the
activities of the companies participating in the reorgani-
zation. Neither restructuring nor rationalization are fur-
ther defined. In Leur-Bloem, the ECJ clarified that the
attainment of a purely fiscal advantage does not consti-
tute a valid commercial reason and that a reorganization
having only such an aim cannot constitute a valid com-
mercial reason.54 The ECJ also observed that the com-
mercial reason may depend on various factors, none of
which should be considered decisive. For example, the
ECJ held that there could be a valid commercial reason for
establishing a holding company having no business,
restructuring companies that already form an entity
from an economic and financial point of view and estab-
lishing a specific structure for a limited period of time.55
Thus, the valid commercial reason appears to depend on
the facts of the case. There are no general criteria, no spe-
cific rules that may provide some certainty to taxpayers
planning a tax deferred reorganization.

The majority of Member States have also not defined the
concepts of valid commercial reasons, restructuring or
rationalization in their national laws.56 Some, such as the
Netherlands, have a list of motives that could be consid-
ered as valid commercial reasons.57

3.6.2. Whose commercial reason?

EU law is also silent as to whose commercial reasons
must be reviewed in the context of a reorganization. In
particular, it is not clear whether the commercial reason
has to belong to the business itself, or whether a share-
holder’s purpose would suffice. Since the Merger Dir-
ective deals with restructuring and rationalization of
companies, it is sensible that only the business purpose
of the company should be considered.

The ECJ has decided two cases where it could have
examined whether a shareholder’s purpose was a valid
commercial purpose: Andersen og Jensen and Zwijnenburg.
In both cases, according to the facts, the reorganizations
were driven by succession planning. In both cases, the
ECJ did not inquire how the business benefited from the
reorganizations. It also did not examine whether the
reorganization would still qualify for tax deferral if the
predominant reason for the reorganization could be

Articles

562 EUROPEANTAXATION DECEMBER 2010 © IBFD

45. ECJ, 21 February 2008, Case C-425/06, Ministero dell’Economia e delle
Finanze v. Part Service Srl. (“Part Service”), Para. 40.
46. ECJ, 22 May 2008, Case C-162/07, Ampliscientifica Srl and Amplifin SpA
v. Ministero dell’Economia e delle Finanze and Agenzia delle Entrate, Paras. 27
and 28.
47. See Halifax, note 18, Para. 73.
48. Claes and Van Gils, note 38, p. 558.
49. Ernst & Young, Survey of the Implementation of Council Directive
90/434/EEC (The Merger Directive As Amended), pp. 563 and 1122.
50. Ernst &Young, note 49, p. 437.
51. Id., p. 711.
52. S. De Monès, P.H. Durand, J.F. Mandelbaum, M. Klein, A. Niemann, A.
Mazitti, G.C. Lasarte, G.M. Benítez and G.J. Airs, “Abuse of Tax Law Across
Europe”, EC Tax Review 2 (2010), pp. 85-96.
53. Ernst &Young, note 49, p. 17.
54. See Leur-Bloem, note 5, Para. 47.
55. Id., Para. 41.
56. Ernst &Young, note 49, pp. 374-1123.
57. Id., pp. 904-905.

et_2010_12_final.qxp:December 2010  02-12-2010  14:04  Pagina 562



attributed to the shareholders (for example, avoiding
shareholder level gift or inheritance taxes or income
taxes in the event of a sale).

3.6.3. Commercial purpose for a specific reorganization
type

Zwijnenburg raised another interesting issue. There is a
note in the case that the Dutch courts considered that
there was a commercial reason for bringing the buildings
within a single company, but no reason for the specific
merger method chosen to bring the buildings together.58
Regrettably, the ECJ did not pick up on this issue.

This raises the question of the scope and goals of the
Merger Directive, i.e. its substance. The main goal of the
Merger Directive is to promote the genuine needs of
businesses in restructuring or rationalizing their opera-
tions by facilitating cross-border reorganizations.59 The
goal is not to facilitate shareholder succession planning,
transfer tax savings or lower taxes on dividends. These
could be incidental to a reorganization, but should not
be the main reason. If a transaction is structured as a tax-
deferred reorganization merely to achieve goals that
have very little to do with the rationalization and
restructuring of a company, the question should be
raised whether or not the reorganization should benefit
from tax deferral.

Every time the ECJ is asked this question, it comes back
with the same answer – a reorganization will be tax
deferred irrespective of the reasons, whether financial,
economic or simply fiscal,60 and then it is up to theMem-
ber States to catch any abuse. The ECJ seems to imply
that the concept of a valid commercial reason encom-
passes practically any reason other than the pure savings
of corporate tax. In other words, as long as taxpayers can
come up with a reason for a reorganization (in addition
to deferring corporate taxes), they should be able to defer
taxes through a reorganization. This approach promotes
the form, and not the substance, of reorganizations. It
does not seem that this is what that the Member States
had in mind when they adopted the Merger Directive.

3.7. Conclusion

Based on the above, the question arises as to what the
concept of abuse is under the Merger Directive? By com-
bining the Merger Directive and EU law concepts, one
may conclude that, for the purposes of the Merger Dir-
ective, abuse (tax avoidance or evasion) will be found
where a taxpayer enters into a reorganization without
any valid commercial reason (from the perspective of
the businesses reorganizing), for the purpose of obtain-
ing deferral of income taxes (or offsetting losses) and
gaining a purely fiscal advantage (subjective test) by
structuring the reorganization in a wholly artificial man-
ner as confirmed by objective circumstances (objective
test).

However, since the ECJ has not been consistent in its use
of definitions and terminology, and many terms remain
undefined, the above definition is by no means perfect.

There are still many questions as to the true scope of the
concept of abuse. This makes it hard, if not impossible,
for the Member States to ensure that their national anti-
abuse measures comply with the EU law concept of
abuse. This article will now turn to how the Member
States can implement the concept of abuse under the
Merger Directive into their national laws.

4. National Anti-AbuseMeasures

4.1. General discussion

Art. 15(1)(a) of the Merger Directive specifically gives
Member States the right to combat abuse – to withhold
tax benefits that would otherwise apply to transactions
treated as a reorganization. Is this a right or an obligation
of the Member States? In Kofoed, the ECJ states that the
Member States have an obligation under Art. 10 (now
Art. 4 of the Treaty on European Union) and Art. 249 of
the EC Treaty (now Art. 288 of the TFEU)61 to adopt
measures necessary to ensure that the Directive is fully
effective in accordance with the objectives it pursues.62
In other words, Member States are under a duty to pre-
vent abuse of EU law, and to apply and interpret it in a
manner that gives it full effect.

There are different routes that the Member States can
take in order to implement the anti-abuse provision of
the Merger Directive. First, they can introduce specific
national measures. Second, they can rely on existing
national general anti-abuse measures. Indeed, the ECJ
has held that implementation of the Merger Directive
does not necessarily require legislative action in each
Member State, as long as the legal situation arising from
the national transposition measures is sufficiently pre-
cise and clear and that the persons concerned are put in a
position that they can know their respective rights and
obligations.63

As such, someMember States have adopted specific anti-
abuse rules (Belgium, Bulgaria, the Czech Republic,
Denmark, Finland, France, Germany, Ireland, Latvia,
Lithuania and the Netherlands) and some have chosen
not to adopt specific anti-abuse provisions for reorgani-
zations (Austria, Cyprus, Estonia, Greece, Hungary, Italy,
Lithuania, Malta, Poland, Portugal, Romania, the Slovak
Republic, Slovenia, Spain, Sweden and the United King-
dom).64

Since the Member States have reserved the competence
to introduce anti-abuse measures that target avoidance
of the Merger Directive, and direct taxation generally
does not fall under EU competence, one would expect
that the Member States would be free to design their
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anti-abuse measures as they wish. This is not, however,
correct. The competence of the Member States to adopt
national anti-abuse measures is rather limited. Since the
anti-abuse measures allow for the withholding of the
benefits of the Merger Directive, they have to be con-
strued strictly,65 meaning that the measures should be
narrowly tailored. In addition, in adopting such meas-
ures, the Member States are required to exercise their
competence consistently with EU law.66 Below is a sum-
mary of the requirements under EU law.

4.2. Requirements of EU law

4.2.1. Priority of EU law

EU law has general priority over national law, and
accordingly, the concepts of abuse under national law
must comply with the concepts of abuse at the EU level.
This also applies to purely domestic situations if a Mem-
ber State has chosen to apply the Merger Directive to
domestic reorganizations.67 In addition, if the national
anti-abuse measures regulate situations that are not cov-
ered by the Merger Directive (for example, domestic
reorganizations), they still have to be designed in a way
that does not infringe upon the freedom of establish-
ment, unless such infringement is justified.

In other words, the anti-abuse measures cannot treat
domestic reorganizations more favourably than cross-
border reorganizations, or add a number of conditions,
where there are no such conditions for domestic transac-
tions. TheMember State can put forth overriding reasons
in the public interest for having such a national measure,
but, in that event, the Member State should demonstrate
that the measure will attain its objective and that it does
not go beyond what is necessary to attain it.

4.2.2. Concept of reorganization

In Leur–Bloem,68Kofoed69 and A.T.70 the ECJ ruled that
Member States cannot define further what constitutes a
reorganization by adding criteria that are designed to
catch tax abuse. In other words, Member States cannot
expand on the reorganization definitions. Member
States may be able to adopt additional conditions for
reorganizations, if such conditions are designed in the
form of a rebuttable presumption. See 4.2.5.

4.2.3. No general exclusions: case-by-case analysis
required

National tax authorities must subject each case to a gen-
eral examination.71 Thus, in each case,where national tax
authorities claim that a taxpayer has abused the provi-
sions of the Merger Directive, the tax authorities need to
examine all of the facts. The tax authorities will need to
decide whether, on the basis of objective circumstances,
the taxpayer aims to benefit from the tax deferral pro-
vided by the Merger Directive, and whether the granting
of such benefits would frustrate the purpose of the Mer-
ger Directive.

There has been no case law regarding whether or not
Member States have the right to require taxpayers to

obtain prior approval for a reorganization. Some Mem-
ber States have introduced mandatory approval for cer-
tain types of reorganizations.72 It may be argued that
such an approach places an undue administrative bur-
den on the taxpayer and, therefore, should not be
allowed.

It is a different matter if a taxpayer has a right, as
opposed to an obligation, to apply for an advance ruling
with the tax authorities, setting forth the proposed reor-
ganization in detail and asking the national tax authority
to approve the transaction. An advanced rulings system
is available in a number of Member States, for example,
Belgium, France, Germany, the Netherlands and Spain.

4.2.4. No gap filling

In A.T. the ECJ held that a Member State cannot unilat-
erally fill gaps in the taxation system, if they exist, as
doing so would undermine the aims of the Merger Dir-
ective.73 This is a logical extension of the rule that Mem-
ber States cannot adopt general exclusions.

4.2.5. Principle of proportionality: presumptions and
burden of proof

The principle of proportionality prohibits irrebuttable
presumptions of abuse.74 In particular, the ECJ held in
Leur-Bloem that a general exclusion from tax advantages
constitutes an irrebuttable presumption of abuse. Under
such a presumption, tax benefits based on the Merger
Directive are denied if the transaction is caught by such a
general exclusion, regardless of whether the transaction
is a wholly artificial arrangement or whether it pursues
valid commercial aims. Since such a rule would not con-
sider either the intent of the taxpayer or the objective cir-
cumstances it would go further than necessary in pre-
venting tax abuse.

The ECJ did not discuss whether the Netherlands could
have implemented less restrictive means to combat
abuse75 or whether a rebuttable presumption that allows
the taxpayer to justify a reorganization could have
worked. Indeed, based on Cadbury Schweppes and Thin
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Cap GLO, Member States should be able to introduce
rebuttable presumptions. In Cadbury Schweppes, the ECJ
held that the fact that the taxpayer intended to obtain tax
relief by incorporating in Ireland does not, in itself,
establish that there was a wholly artificial arrangement.
There should be objective circumstances that show that
such incorporation frustrates the objectives of the free-
dom of establishment, and the taxpayer must be given an
opportunity to present relevant evidence.76 In Thin Cap
GLO, the ECJ held that the arm’s length principle gener-
ally allows for abuse to be combated by verifying objec-
tive facts, however, the taxpayer should be permitted to
provide evidence of commercial justification for devia-
tion from arm’s length conditions.77

Indeed, if Member States are not allowed to set up rebut-
table presumptions defining the conditions of a valid
commercial purpose or abusive behavior (for example, by
providing a black list of provisions that are or could be
presumed abusive), then taxpayers are left with no guid-
ance as to what to expect because the provisions of the
Merger Directive are quite vague. Therefore, the Com-
mission has stated that rebuttable presumptions should
be encouraged and suggested that it may be worthwhile
to explore how Member States apply, in practice, anti-
abuse rules to various types of business activities and
structures and establish a non-exhaustive inventory list
of fact patterns that generally indicate the presence of
artificial arrangements.78

Another point that should be stressed is that Thin Cap
GLO requires that the taxpayer’s rebuttal not be subject
to undue administrative burdens.79 That means that
Member States cannot create broad rebuttable presump-
tions of avoidance that may effectively shift the burden
of proof from the national tax authorities to the tax-
payer.80 If that were the case then, in effect, there would
be a very light burden of proof on tax authorities and an
unduly heavy administrative burden on the taxpayer.81
That would go against the principle that the general bur-
den of proof in tax abuse cases should be on the national
tax authorities.82 However, the national tax authorities
do not have an easy burden of proof – they have to prove
that there is no commercial purpose. Thus, an argument
can be made that the national tax authorities should not
be denied a certain amount of discretion. The key is to
strike the right balance in determining when the burden
of proof should shift from the Member State to the tax-
payer.83

4.2.6. Judicial review

Leur-Bloem also notes that each general examination
conducted by the national tax authorities is subject to
judicial review.84 That means that each tax audit con-
ducted by the national tax authorities must comply with
EU law as regards the effective protection of the funda-
mental rights conferred by the TFEU on EU nationals.
Each decision denying tax benefits under the Merger
Directive must be capable of being subject to judicial
proceedings in which the legality of the decision under
EU law can be reviewed. The taxpayer must be able to

ascertain the reasons for the decision taken with respect
to him.85

4.2.7. No arbitrary discretion

Leur-Bloem points out that the tax authorities should not
have discretion to apply a rule.86 This reflects the hold-
ings of other cases as well,87 where the ECJ held that the
Member States and their tax authorities cannot use arbi-
trary criteria for determining tax abuse. National anti-
avoidance rules must treat all situations having the same
objective risk of tax abuse in the same manner.88

4.2.8. Reassessment

What can national tax authorities do if they have estab-
lished that the transaction was abusive? First, it is clear
that the tax authorities may re-characterize the transac-
tion according to what it should have been and tax it
accordingly. However, in accordance with Halifax89 and
Thin Cap GLO,90 the national tax authorities cannot go
beyond what is necessary in order to re-characterize the
transaction into a genuine arm’s length transaction.91 In
particular, the ECJ, in Para. 93 of Halifax, stated that a:

finding of abusive practice must not lead to a penalty, for which
a clear and unambiguous legal basis would be necessary, but
rather to an obligation to repay, simply as a consequence of that
finding, which rendered undue all or part of the deductions of
input VAT.

Based on that, an argument can be made that national
anti-abuse measures cannot degenerate into a punish-
ment.92 Such a statement should be limited, based on
Halifax, only to penalties for which there is no clear and
unambiguous legal basis. There is no provision in the
Merger Directive that allows Member States to impose
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other obligations that they deem necessary for the cor-
rect levying and collection of tax and for the prevention
of fraud. This can be explained by the fact that the Mer-
ger Directive deals with deferral and not with imposition
of income taxes. Still, one may argue that there is no
“clear and unambiguous legal basis” for the imposition of
additional administrative sanctions other than re-char-
acterization of the transaction. And, if this reasoning is
followed, the national measures of Member States that
impose additional penalties, for example, the French
penalty of up to 80% of the eluded tax,may not be upheld
by the ECJ.

Member States may counter, however, that they not only
have a right, but also an obligation to introduce such
administrative sanctions for abusive reorganizations,
based on Commission of the European Communities v.
Hellenic Republic.93 The ECJ held that where EU law does
not specifically provide any penalty for an infringement
or refers for that purpose to national laws, regulations
and administrative provisions, Art. 4 of the Treaty on
European Union (previously, Art. 10 of the EC Treaty)
requires the Member States to take all measures neces-
sary to guarantee the application and effectiveness of EU
law.94 The ECJ further stated that while the choice of
penalties remains within their discretion,Member States
must ensure that infringements of EU law are penalized
under conditions, both procedural and substantive, that
are analogous to those applicable to infringements of
national law of a similar nature and importance and
which, in any event, make the penalty effective, propor-
tionate and dissuasive.95 If the Member States were lim-
ited to re-characterizing the transaction, that, in itself,
may be proportionate but not effective or dissuasive.
Therefore, the Member States may argue that they
should be able to introduce other administrative sanc-
tions.

Note that Commission of the European Communities v.
Hellenic Republic has not yet been applied in the area of
direct taxes. It, therefore, remains to be seen how far the
Member States can go in imposing administrative sanc-
tions for abuse of the Merger Directive.

If a Member State finds that there is abuse, what are the
tax consequences in the other Member States impacted
by the reorganization? Are the other Member States
required to accept the finding of the first Member State?
Based on the principle of Community loyalty inscribed
in Art. 4 of the Treaty on European Union (previously,
Art. 10 of the EC Treaty), the other Member States could
be required to accept the assessment of the first Member
State.96 But what if the national anti-abuse measures of
the other Member State are different and would not find
the particular reorganization abusive? There is no clear
answer to this question.

4.3. Conclusion

Member States are required to implement the anti-abuse
provisions of the Merger Directive. Various restrictions
placed on the implementation of these national meas-
ures make it rather challenging for the Member States to

have EU law-compliant anti-abuse rules. In fact, the
safest route for Member States to proceed is to adopt the
exact definition of Art. 15(1)(a) into their national laws,
like Belgium has recently done.However, since the actual
scope of the anti-abuse measure under EU law is also not
clear, each Member State is likely to interpret Art.
15(1)(a) differently,97 leading to various results.

5. Conclusions

The Merger Directive grants tax deferral in regard to
reorganizations, if certain conditions are satisfied.At
the same time, the Merger Directive allows Member
States to withhold such tax benefits if abuse is found.
Therefore, the concept of abuse under the Merger
Directive is very important.

The ECJ has taken two approaches to fighting
abusive transactions. First, the ECJ has looked at
whether the transaction, as such, should qualify as a
reorganization under the Merger Directive based on
its definitions. Second, even if the transaction
formally satisfies the requirements of a
reorganization, the ECJ has held that it may
nevertheless be attacked under national anti-abuse
rules.With regards to both approaches, there remain
many unanswered questions.

First, the definitions of the types of reorganization
that qualify for tax-deferred treatment are very
broad.While the ECJ has clarified some definitions
of tax-deferred reorganizations, there are still many
undefined terms.Member States are not allowed to
clarify these terms, but the ECJ itself is not
systematically defining them either. Further, it seems
that the ECJ prefers that any transaction formally
meeting the broad definition of a reorganization be
granted tax-deferred treatment, regardless of the
likelihood of abuse. It is then up to the Member
States to deal with such abuse. In doing so, the ECJ
seems to be allowing tax deferral based on form and
not so much on the substance of the transaction.
Such an approach may actually encourage some
taxpayers to proceed with aggressive tax strategies,
while more conservative taxpayers may decide not to
pursue reorganizations due to the uncertainty of the
tax outcome. Both situations do not achieve the goal
of the Merger Directive – to promote genuine cross-
border tax-deferred reorganizations.
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Second, the situation is even more confusing with
regard to withholding tax benefits under the Merger
Directive based on the abuse itself. It is evident that
the concept of abuse under the Merger Directive and
EU law is not clear.Member States are required to
implement this ambiguous concept into their national
laws, which results in diverging national anti-abuse
measures. That, in turn, results in various Member
States treating the same transaction differently – some
taxing it and some not.

And, while Member States have “reserved competence”
to adopt national anti-abuse measures to curb abuse of
the Merger Directive, various restrictions placed on
the implementation of these national measures make
such “reserved competence” rather limited.

The survey of the implementation of the Merger
Directive conducted by Ernst &Young98 in 2009, 19
years after the adoption of the Merger Directive,
indeed demonstrates that out of 27 Member States,
only 5 Member States (Cyprus, Italy, Luxemburg,
Poland and Slovenia) have properly implemented the
Merger Directive and the case law with regard to the
anti-abuse rules. The majority of the Member States
are evaluated as being potentially or actually
incompliant with the law. The survey concludes that
the anti-abuse rule is among the top reasons why, in
practice, companies often do not take advantage of the
Merger Directive when planning cross-border
reorganizations.99

In summary, the Merger Directive has not achieved its
goals largely due to the anti-abuse clause. Can
something be done to correct it, and if so, at what
level?

First, it is important to provide more precise
definitions and rules for various types of
reorganization. Such rules need to be carefully tailored
to grant tax-deferred treatment to genuine
reorganizations and to tax reorganizations that
economically resemble taxable reorganizations.
Second, there needs to be a common definition of
abuse under the Merger Directive at the EU level.

Admittedly, it does not seem likely that all 27 Member
States would agree on such provisions, given the
unanimity principle applicable in tax matters.
However, the Member States could attempt to
voluntarily coordinate the definitions. This was
recognized by the Commission, which, in 2007, issued
a Communication intended to promote discussions
amongst the Member States on coordinated solutions
for a common definition of abuse.100

The ECJ is in a better position to develop more precise
terminology. However, there are relatively few cases
based on abuse under the Merger Directive, and they
are fact specific. Therefore, the ECJ’s decisions are
more like a patchwork quilt than a universal solution.
Nevertheless, the ECJ should use more precise
terminology, and use it consistently, when deciding a
case under the Merger Directive.

Lastly, the Member States could try to coordinate their
national anti-abuse measures in order to ensure that
they use the same definitions of abuse, can more
effectively detect and prevent abuse, and reduce
double taxation and potential tax mismatches. The
Commission has offered its assistance in promoting
such cooperation.101
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